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WIU>    RICE    LUMBER    CX>.    t.    BENSON 

etal. 

(Supreme  Court  of  Minnesota.    March  3,  1911.) 

(Byllabut  Ity  tlte  Court.) 

1.  S«T-OfF  and  COUNTEKCLAIM  (|  2&*)— Sdb- 

ject-Matteb  of  Cotjntebclaim— "Connect- 

KD  WITH  THE  Subject  of  the  Action." 
In  an  action  to  restrain  and  enjoin  de- 
fendants from  interfering  with  plaintiff's  right 
to  possess  and  occupy  a  logging  road  over  and 
across  lands  owned  by  defendants,  and  for 
damages  for  obstructing  the  same,  defendants 
interpiosed  as  a  counterclaim  that  the;  were 
the  owners  of  the  land  and  entitled  to  the  pos- 
session thereof,  and  (1)  that  plaintiff  wrongful- 
ly constructed  Its  logjpng  road  thereon,  to  the 
injury  of  the  premises,  and  (2)  so  negligently 
operated  a  locomotive  upon  the  same,  in  hauling 
lo^  from  the  forest  to  market,  that  defeno- 
ants'  horses  were  frightened,  and  defendants 
disturbed  in  the  peaceful  possession  of  their 
property. 

It  is  Xeli  that,  in  so  far  as  the  answer  al- 
leges and  claims  damages  for  injury  to  the  land 
by  the  construction  of  the  road,  the  counter- 
claim is  "connected  with  the  subject  of  the  ac- 
tion," within  the  meaning  of  section  4131,  Rev. 
Lavrs  1903,  and  properly  pleaded  as  such,  but 
that  the  damage  suffered  by  the  negligent  op- 
eration of  plaintiff's  locomotive  is  not  connected 
with  the  subject  of  the  action,  and  the  allega- 
tions thereof  do  not  constitute  a  pr<q>er  counter- 
daim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec.  Dig.  i  29.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1432-1434 ;  voL  8,  p.  7612.] 

2.  PLBADmo    (g    204*)— GeNEBAL   DE1£UBHEB— 

PuBADiNo  Good  in  Past. 

The  two  elements  of  damage  claimed  by 
defendants  were  embodied  in  the  same  counter- 
claim, and  inasmuch  as  the  pleading  is  good  in 
part,  a  general  demurrer  to  tne  whole  was  prop- 
erly overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  48ft-490;  Dec.  IMg.  |  204.*] 

Appeal  from  District  Court,  Clearwater 
County;  C.  M.  Stanton,  Judge. 

Action  by  the  Wild  Rice  Lumber  Company 
against  Ed  Benson  and  others.  A  demurrer 
to  the  answer  was  overruled,  and  plaintift 
appeals.    AflSrmed. 

Thomas  Keefe  (W.  B.  Rowe,  of  counsel). 
for  appellant  Wm.  A.  McGlennon,  for  re- 
•pmdentB. 


BROWN,  J.  The  complaint  In  this  action 
alleges  that  In  the  year  1906  plaintlfT  pur- 
chased of  the  United  States  government 
large  quantities  of  timber  land  situated  in 
Clearwater  county,  this  state;  that  at  the 
time  of  said  purchase  the  government  was 
the  owner  of  all  land  embraced  within  the 
township  in  which  the  land  so  purchased  was 
located,  and  that  In  addition  to  selling  and 
conveying  to  plaintiff  said  land  the  govern- 
ment granted  and  conveyed  to  plaintiff  the 
right  to  construct  and  maintain  such  logging 
roads  over  Its  other  land  in  said  township  aa 
plaintiff  might  reasonably  require  for  the 
purpose  of  conveying  its  timber  to  market*; 
that  In  pursuance  of  this  grant  plaintiff  con- 
structed a  certain  logging  road  upon  and 
across  land  then  owned  by  the  government, 
over  which  to  convey  and  haul  Its  logs  to 
market;  that  it  has  maintained  the  road  so 
constructed  for  the  period  of  13  years;  that 
In  the  winter  of  1910  defendants  wrongfully 
and  milawfuUy  obstructed  and  destroyed  a 
part  of  said  road,  to  plaintiff's  damage  in 
the  sum  of  $600.  It  also  alleges  that  defend- 
ants threatoi  to  continue  their  obstruction  of 
said  road  and  to  Interfere  with  plaintiff's  use 
thereof,  and  will  do  so  unless  restrained  by 
the  court.  The  prayer  of  Judgment  is  that 
defendant  be  restrained  and  enjoined  from 
obstructing  the  road  and  from  Interfering 
with  plalntUTs  use  thereof,  and  that  it  have 
judgment  against  defendants  for  $600  dam- 
ages alleged  to  have  been  suffered  by  reason 
of  their  alleged  wrongful  conduct 

Defendants  answered  separately,  and  in- 
terposed In  defense  (1)  a  general  denial  of  all 
the  allegations  of  the  complaint  and  (2)  two 
separate  counterclaims  for  damages  for  the 
alleged  wrongful  acts  of  plaintiff  In  enter- 
ing upon  the  land  belonging  to  them  and  con- 
structing thereon  the  logging  road  In  ques- 
tion. In  support  of  the  counterclaims  de- 
fendants allege  that  since  April  10,  1906, 
they  have  been  and  now  are  the  owners  of 
the  land  described  in  their  answer,  and  over 
and  across  which  the  logging  road  was  in 
part  constructed  by  plaintiff;  that  In  the 
month  of  October,  1909,  plaintiff  wrongfully 
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entered  npon  eald  land  without  authority, 
and,  knowing  that  It  had  no  right  to  do  so, 
constructed  Its  logging  road  thereon,  and 
thereby  damaged  and  destroyed  a  meadow 
situated  thereon,  and  otherwise  injured  the 
property;  and,  further,  that  plaintiff  there- 
after operated  upon  the  road  a  "ponderous 
locomotive,"  and  negligently  permitted  steam 
and  smoke  to  escape  therefrom  In  a  "noisy 
and  uproarious  manner,"  thereby  frightening 
defendants'  horses  and  cattle,  and  rendering 
the  premises  unsafe,  whereon  defendant 
might  "follow  his  occupation  In  the  peaceful 
pursuits  of  agriculture  and  farming,"  to  his 
damage  in  the  sum  of  $6,000.  The  two  coun- 
terclaims allege  substantially  the  same  facts. 

Plalntur  interposed  a  demurrer  to  the  an- 
swer, upon  the  ground  that  the  counterclaims 
therein  set  op  "are  not  proper  subjects  of 
counterclaims  In  this  action."  The  demurrer 
was  overruled,  and  plaintiff  appealed. 

Section  4131,  Rev.  Laws  1905,  provides  that 
a  counterclaim  must  be  an  existing  cause  of 
action  in  favor  of  defeidant  and  against 
plaintiff,  and,  so  far  as  here  material,  arise 
out  of  the  contract  or  transaction  made  the 
basis  of  the  complaint,  as  the  foundation  of 
plalntlfTs  claim,  or  be  "connected  with  the 
subject  of  the  action."  While  the  phrase 
"connected  with  the  subject  of  the  action" 
Is  somewhat  Indefinite  and  ambiguous,  it  has 
always  been  given  a  liberal  construction,  to 
the  end  that  litigation  may  be  concentrated, 
and  not  driven  to  a  multiplicity  of  suits.  2 
Dnnnell's  Digest,  7608.  The  subject-matter 
of  this  action  is  the  asserted  right  of  plaintiff 
to  occupy  defendants'  land  with  Its  logging 
road.  If  It  possesses  the  right,  defendants' 
counterclaim  must  fall.  If  it  has  not  the 
right.  It  has  trespassed  upon  defendants' 
property  by  the  construction  of  the  road, 
and  is  liable  to  them  in  damages. 

The  subject-matter  of  the  action  being  the 
asserted  right  of  each  party  to  the  exclusive 
possession  of  the  land  over  which  the  road 
extends,  a  claim  to  recover  damages  for  the 
wrongful  Interference  with  defendants'  right 
of  possession  is  connected  with  the  subject 
of  Uie  action,  and  properly  pleaded  as  a  coun- 
terclaim. Goebel  v.  Hough,  26  Minn.  252,  2 
N.  W.  847;  Telulah  Paper  Co.  v.  Patten  Pa- 
per Co.,  132  Wis.  425,  112  N.  W.  522.  It  wiU 
be  noticed  In  the  case  at  bar,  however,  that 
the  counterclaims  each  contain  two  distinct 
items  of  damage,  and  are  not  separately  stat- 
ed: (1)  Injury  and  damage  to  the  land  by 
the  construction  of  the  road ;  and  (2)  injury 
suffered  in  conseqnence  of  the  negligent  oper- 
ation of  tbe  locomotive.  We  hold  that  the 
first  is  a  proper  counterclaim,  but  that  the 
second — negligence  In  the  operation  of  the 
locomotive — ^is  not,  properly  speaking,  con- 
nected with  the  subject  of  the  action,  and 
evidence  thereunder  should  be  excluded  on 
the  trial. 

The  demurrer  goes  to  the  whole  pleading. 


and.  Inasmuch  as  it  In  part  states  a  proper 
counterclaim,  It  was  properly  overruled. 
Order  affirmed. 


WARD  T.  MBEOIS  et  aL 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.)- 

(Svllabut  Iv  the  Court.) 

1.  Questions  Pboperlt  Submitted  to  Jcbt. 

In  an  action  to  recover  for  personal  inju- 
ries resulting  from  a  collision  between  defend- 
ant's automobile  and  the  vehicle  in  which  plain- 
tiff was  riding,  caused,  as  alleged,  by  the  negli- 
gence of  defendants,  it  is  held  that  the  ques- 
tions whether  plaintiff  and  the  otlier  persons  in. 
the  vehicle  with  her  were  engaged  m  a  joint 
enterprise,  so  that  the  negligence  of  the  driver 
would  be  imputable  to  her,  and  whether  tbe- 
driver  was  guilty  of  contributory  negligence, 
were  properly  submitted  to  the  jury,  end  tbe- 
evidence  sustains  the  verdict. 

2.  NKGLIOENOi!  (§  132*)— WiTNESSBS  ({  330*)— 

Damages  (i  1o8*)—Actiok— Evidence. 
The  record   presents   no  reversible   errors, 
either  in  the  admission  or  exclusion  of  evidence,, 
or  in  the  charge  or  refusal  to  charge  the  jury. 

[Ed.  Note. — For  other  cases,   see   Negligence, 


Cent.  Dig.  §{  257-262 ;  Dec.  Dig.  i  132 ;»  Wit- 
nesses, Cent.  Dig.  i$  1106-1108;  Dec.  Die.  § 
330;*    Damages,  Cent  Dig.  §S  441-446;    Dec. 


Dig.  I  158.*] 

3.  Damages  (f  130*)— Psbsonai.  Injubt— Ez- 

0ESSIVERE88. 

The  damages  awarded  are  not  excessive,, 
and  the  court  did  not  abuse  Its  discretion  in 
denying  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  IS  357-371;   Dec.  Dig.  I  130.*] 

(Additional  SvUabiu  by  Editorial  Btajf.) 

4.  Nbolioenck  (S  88*)— Imputed  Negligence. 

Negligence  may  be  imputed,  where  persona- 
are  engaged  in  a  joint  venture. 

[B!d.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  §|  130-137;    Dec.  Dig.  |  89.*] 

Appeal  from  District  Court,  Hennepia 
County;  Andrew  Holt,  Judge. 

Action  by  Patrick  Ward,  as  father,  etc., 
against  Louis  Meeds  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Harris  Richardson  and  Harold  C.  Kerr, 
for  appellants.  Dodge  &  Tautges,  for  re- 
spondent 

PER  CURIAM.  A  colUslon  occurred  be- 
tween a  single-seated  one-horse  rig,  in  which 
were  seated  plaintiff  and  respondent  and 
three  others,  and  an  automobile,  which  was^ 
owned  by  defendant  and  appellant  Pierce,. 
and  driven  by  defendant  and  appellant. 
Meeds.  The  pleadings  charged,  and  the  jury 
found,  that  this  collision  was  due  to  defend- 
ants' negligence.  The  jury  returned  a  ver- 
dict In  plaintiff's  favor  for  13,000.  Defend- 
ants' motion  for  a  new  trial  was  denied. 
This  appeal  was  taken  from  a  Judgment  en- 
tered for  plaintiff. 

Defendants  insist  that  (1)  the  undertaking 
was  a  joint  one,  and  that  negligence  of  the 
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drlrer  of  the  buggy  was  Imputable  to  plain- 
tiff. It  Is  elementary  that  n^llgence  may 
be  imputed  in  cases  where  parties  are  en- 
gaged In  the  }oint  prosecution  of  a  common 
purpose,  or,  as  is  commonly  termed.  In  a 
Joint  venture.  Koplltz  ▼.  City  of  St  Paul, 
86  Minn.  373,  90  N.  W.  794,  58  L.  R.  A.  74; 
Wosika  V.  St.  Paul  CTty  Ry.  Co.,  80  Minn. 
364,  83  N.  W.  386;  Cunningham  t.  City  of 
Thief  River  Falls,  84  Minn.  21,  86  N.  W. 
763;  Cotton  v.  Wlllmar,  etc.,  Ry.  Co.,  99 
Minn.  366,  109  N.  W.  835,  8  U  R.  A.  (N.  S.) 
643,  116  Am.  St.  Rep.  422;  Follman  v.  City 
of  Mankato.  35  Minn.  522,  29  N.  W.  S17, 
59  Am.  Rep.  340.  There  is  no  controversy 
as  to  principle.  The  only  question  arises  as 
to  Its  applicability  to  the  facts  in  this  case. 
Here  one  Tereau  invited  plaintiff,  and  one 
Brills  "requested  the  presence  of  Mrs.  Sol- 
berg  as  his  companion,"  on  a  pleasure  drive. 
Brills  went  to  a  livery  barn,  hired  a  horse 
and  a  one-seated  rig,  and  drove  during  the 
evening.  Tereau  sat  on  the  left-hand  side  of 
the  buggy  and  held  respondent's  daughter 
on  bis  lap.  Brills  was  on  the  right-hand 
side  on  the  lap  of  Mrs.  Solberg.  For  the 
purposes  of  plaintiff's  case,  It  may  be  con- 
ceded that  Brills  did  not  keep  a  proper  look- 
out, as  be  should  have  done;  that  the  danger 
of  collision  with  the  automobile  was  appar- 
ent, and  Brills  should  have  discovered  and 
avoided  It;  and  that  this  amounted  to  con- 
tributory negligence  on  his  part  The  diffi- 
cult Is  that  his  negligence  Is  not  under 
the  circumstances  stated,  to  be  attributed  to 
the  plaintiff.  The  question  whether  the  par- 
ties were  engaged  in  a  joint  enterprise  was 
one  of  fact  for  the  Jury.  But  we  hold  that 
♦he  question  of  Brills'  contributory  negli- 
gence was  one  of  fact  for  the  Jury,  and  that 
the  evidence  sustains  their  verdict 

2.  Defendant  has  also  assigned  a  number 
of  errors  on  rulings  on  evidence.  The  driv- 
ing party  had  gone  to  Bass  Lake.  The 
court  properly  restricted  an  inquiry  as  to 
the  character  of  that  resort  and  Brills'  pre- 
vious visits  there.  It  is  possible  that  this 
might  have  had  some  bearing  on  Brills'  con- 
tributory negligence;  but,  assuming  that  neg- 
ligence, as  has  been  pointed  out,  the  defend- 
ant Is  not  entitled  to  prevail  here.  The  court 
also  sustained  objections  as  to  whether  Ter- 
eau had  ever  been  out  with  Mrs.  Solberg  or 
Miss  Ward  before.  The  fact  that  these  par- 
ties may  or  may  not  have  been  In  the  habit 
of  taking  evening  drives  did  not  tend  to  show 
that  these  parties  were  engaged  In  a  Joint  en- 
terprise. Differentiate  Smith  v.  St  Paul  &  D. 
R.  Co.,  51  Minn.  86.  62  N.  W.  1068. 

So.  also,  the  court  sustained  respondent's 
objection  to  a  question  designed  to  elicit  an 
admission  by  Mrs.  Solberg  that  she  had  said 
that  the  men  In  the  buggy  were  Intoxicated. 
The  design  of  this  question  was  to  lay  a 
foundation  for  Impeaching  the  testimony  of 
the  witness.  It  was,  of  course,  within  the 
discretion  of  the  trial  court  how  far  he 
would  permit  such  a  digression  from  a  lit- 


eral narratlvei  The  court  ©▼ermled  appel- 
lant's objection  to  a  question  respecting  the 
nature  of  the  Injury  to  plaintiff's  shoul- 
der and  back.  The  allegations  In  the  com- 
plaint set  forth  that  she  suffered  internal 
and  external  Injury.  This  particular  al- 
legation was  followed  by  an  allegation  "that 
her  entire  body  was  bruised,  jarred,  and 
injured,  her  l^t  limb  and  knee,  and  the 
bones  thereof,  broken,  her  face,  arms,  and 
limbs  otherwise  ci^t  and  bruised,  and  plaln- 
tUTs  daughter  otherwise  Injured,  made  sick, 
sore,  and  lame  In  the  entire  body."  Under 
the  allegations  that  she  was  injured  other- 
wise than  as  particularly  described,  and 
made  sick  and  sore  and  lame  in  her  entire 
body,  the  evidence  was  properly  received. 
We  are  unable  to  perceive  that  defendants 
were  taken  by  surprise  and  put  in  a  position 
where  they  could  not  refute  respondent's  tes- 
timony. 'Defendant  has,  in  this  connection, 
called  our  attention  to  a  number  of  other 
cases,  which  differ  so  obviously  from  the 
case  at  bar  as  to  Justify  no  discussion.  Ches- 
apeake &  N.  Ry.  Co.  V.  Hammer  (Ky.)  66  S. 
W.  375;  Plnney  v.  Berry,  61  Mo.  359;  Wn- 
clnnati  Ry.  Co.  T.  Bennett,  134  Ky.  19,  119 
S.  W.  181. 

The  rulings  on  a  number  of  other  ques- 
tions are  assigned  as  error.  They  call  for 
no  special  discussion. 

Plaintiff  recovered  a  verdict  for  $3,000. 
There  was  evidence,  among  other  things,  that 
the  girl's  left  kneecap  had  been  broken  and 
her  collar  bone  dislocated.  She  was  17  years 
old,  and  strong  and  healthy.  Since  she  was 
hurt  she  bad  suffered  from  pain  all  the 
time.  She  had  performed  no  work,  and  at 
no  time  felt  able  to.  She  Is  unable  to  lift 
anything  heavy.  She  was  Injured  on  August 
23d.  The  case  was  tried  the  middle  of  the 
following  February.  The  learned  trial  judge 
heard  the  testimony,  saw  the  girl,  and  ap- 
proved the  verdict  which  the  Jury  rendered. 
We  find  no  cause  for  our  Interference. 

There  was  no  abuse  of  discretion  in  deny- 
ing the  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

Judgment  affirmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  prepared  by  the  late 
Justice  JAGGARD,  and  In  harmony  with 
the  views  of  the  court,  the  Judgment  appeal- 
ed from  is  affirmed. 


TEREAU  V.  MEEDS  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

Appeal  from  District  Court,  Hennepin  Coun- 
ty;   Andrew  Holt,  Judge. 

Action  by  Henry  J.  Tereau  against  Louis 
Meeds  and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL    AflSrmed. 

PER  CURIAM.  This  case  Is  substantially 
identical  with  Ward  v.  Meeds  &  Pierce,  130  N. 
W.  2.  filed  herewith,  and  the  same  conclusion 
is  reached.    There  was  no  error  in  suhmittlDg 
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to  the  ivarr  Ae  question  whether  the  plaintiff 
and  BriUs,  the  driver  of  the  vehicle,  were  en- 
gaged in  a  joint  enterprjge.  The  evidence  made 
the  question  one  of  fact  The  question  of  Brills' 
contributory  negligence  was  uao  one  for  the 
jury. 
Judgment  affirmed. 


EICHARDSON  t.  RICHARDSON  et  aL 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

(BvOahiu  hv  the  Oourt.J 
SpKomo  Pebfobuarcb  <{  28*)  —  Cohtbaotb 
Bnfobceablk— Cbbiaintt. 

In  an  action  for  the  specific  performance 
of  a  i>arol  contract  for  the  conveyance  of  real 
property,  it  is  htld  that  the  complaint  fails  to 
state  facts  entitling  plaintiff  to  eqnitahle  relief. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  61-68;    Dec.  Dig.  | 

^O*    J 

Appeal  from  District  Court,  Renville  Coun- 
ty;  Gortaam  Powers,  Judge. 

Action  by  B.  H.  Richardson  against  Susan 
M.  Richardson  and  husband.  Judgment  for 
defendants,  and  plaintiff  appeals.    Aflanned. 

John  A.  Dalzell,  for  appellant  RIeke  ft 
Hamrum  and  Daly  &  Barnard,  for  respond- 
ents. 

PER  CURIAM.  Plaintiff  brought  this  ac- 
tion, ejectment,  to  regain  the  possession  of 
certain  property  which  he  alleged  was  wrong- 
fully withheld  from  blm,  to  bis  damage,  and 
to  recover  such  damages.  It  appears  from 
the  pleadings  that  the  defendants,  a  husband 
and  wife,  in  their  old  age.  entered  into  an 
agreement  with  plaintiff,  their  nephew,  that 
if  plaintiff  would  get  married,  and  if  be  and 
his  wife  would  live  with  the  defendants  and 
render  certain  services,  which  are  somewhat 
indefinitely  described  as  being  "of  a  particu- 
larly personal  character,"  they  would  convey 
the  land  to  blm.  These  services  are  more 
spedflcally  stated  thus:  "That  the  services 
so  rendered  by  this  defendant  and  wife  as 
aforesaid  cannot  be  enumerated  spedflcally, 
but  consist  of  housework  of  every  kind  and 
character,  in  obedience  to  the  requests  and 
directions  of  the  deceased  and  plaintiff,  all 
work  in  and  about  and  around  the  house  and 
otherwise,  of  every  name  and  nature,  re- 
quired in  housekeeping  and  in  running  and 
maintaining  a  home,  of  sewing,  washing, 
ironing,  care,  comfort,  assistance,  company, 
love,  affection,  intimate  relationship,  or  nurs- 
ing in  sickness  of  plaintiff  and  deceased,  and 
much  other  and  different  kind  of  work,  serv- 
ice, and  attention  of  a  peculiarly  personal 
domestic  nature,  describable  only  by  the 
common  relationship  of  parents  and  children, 
and  of  such  character  both  inside  and  out- 
side." The  services  are  further  described  in 
this  manner:  "Further  complaining,  plaintiff 
alleges  that  prior  to  tbe  fall  of  1904,  for 
some  considerable  time,  the  defendant  and 


her  late  husband  had  lived  alone  in  their 
said  home,  and  were  lonesome,  and  longed 
for  the  presence  and  membership  of  their 
life  and  Mivlronment  of  some  one  or  relative 
in  whom  they  might  have  confidence,  and 
In  whose  presence,  cohabitation,  and  person- 
al and  domestic  relation  with  them  they 
might  take  comfort  and  better  enjoy  life  in 
their  old  age,  and  so  continued  until  deceas- 
ed's death ;  that  such  lonesomeness  and  long- 
ing was  more  intense  and  pronounced  in  the 
winter  months  of  the  year  than  at  other  sea- 
sons thereof;  that  they  and  each  of  them 
were  also  during  all  of  said  time  more  or 
less  sick,  disabled,  and  infirm,  and  confined 
to  bed  on  that  account,  principally  during  tbe 
winter  seasons,  and  on  that  account,  also,  de- 
sired some  one's  residence  in  their  home 
with  them  for  personal  and  domestic  com- 
fort, care,  nursing,  company,  protection,  and 
aid,  who,  on  account  of  close  relationship, 
would  be  more  agreeable,  and  closer  to  them, 
and  concerned  about  their  welfare,  and  at- 
tentive to  their  peculiarly  personal  and  do- 
mestic wants,  than  the  ordinary  person  un- 
der service  or  attention." 

It  is  alleged  that  plaintiff  did  marry,  and 
did  live  with  the  defendants,  and  rendered 
the  services  described.  The  agreement  was 
that  if  plaintiff  would  marry,  and  would 
live  with  them,  with  his  wife,  and  render 
tbe  services  of  the  character  mentioned,  then 
the  defendants  would  leave  and  give  bim  all 
their  property.  Relying  on  this  promise, 
plaintiff  did  marry  and  render  the  services 
mentioned — "served  them  as  a  son  would  his 
father  and  mother,  and  tn  tbe  same  domestic 
and  personal  relation."  The  husband,  de- 
fendant R.  F.  Richardson,  died  May  5,  1909. 
There  were  no  cliildren  as  a  result  of  the 
marriage.  Decedent  bad  owned  certain  de- 
scribed real  estate  and  certain  personal  es- 
tate, consisting  mainly  of  the  sum  of  $2,500 
loaned  out  at  interest  A  warranty  deed  was 
executed  to  plaintiff  and  bis  wife  to  certain 
property  therein  described.  This  deed  plain- 
tiff caused  to  be  recorded.  Thereupon  de- 
fendant brought  an  action  against  plaintiff 
and  his  wife  to  have  tbe  alleged  transfer  of 
the  property  set  aside,  on  the  ground  of 
fraud  practiced  on  defendant  It  appears  by 
the  answer,  however,  that  this  action  was 
dismissed  by  the  court,  on  motion  for  Judg- 
ment on  the  pleadings.  It  appears,  however, 
that  plaintiff  and  his  wife  reconveyed  the 
property  to  the  defendant  Plaintiff  accord- 
ingly cannot  claim  under  the  warranty  deed. 
What  claim  there  Is  must  be  under  the  con- 
tract. The  action  Is  practically  for  the  spe- 
cific performance  of  the  contract,  and  a  de- 
mand that  defendant  be  restrained  from  dis- 
posing of  the  property  which  plaintiff  claims 
under  that  contract 

Plaintiff  refers  us  to  Svanburg  v.  Fosseen, 
75  Minn.  350,  78  N.  W.  4.  43  L.  R.  A.  427, 
74  Am.  St  Rep.  490.    In  that  case  six  opin- 
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Ions  were  written.  The  result  and  the  law 
which  determines  this  case  was  stated  In 
Stellmacher  v.  Bmder,  89  Minn.  507,  95  N. 
W.  824,  99  Am.  8t  Rep.  609.  The  rule  In 
that  case,  which  we  think  Is  correct,  la:  "A 
party  may  obligate  himself  to  make  his  will 
In  a  particular  way,  or  to  give  specific  prop- 
erty to  a  particular  person,  so  as  to  bind  his 
estate.  Bat  the  conrts  will  be  strict  In  look- 
ing Into  the  drcnmstances  of  such  agree- 
ments, and  require  full  and  satisfactory  proof 
of  the  fairness  and  justness  of  the  transac- 
tion. K'ewton  T.  Newton,  46  Minn.  88,  48  N. 
W.  450;  Svanbnrg  t.  Fosseen,  75  Minn.  850, 
78  N.  W.  4,  48  L.  B.  A.  427,  74  Am.  St  Rep. 
490.  The  remedy  for  the  breach  of  sudi  a 
contract  depends  upon  the  facts  of  each  par- 
ticular case.  If  the  contract  be  an  oral  one 
to  devise  land,  and  Is  reasonably  certain  as 
to  its  subject-matter  and  Its  stipulations, 
equity  will  decree  spedflc  performance,  If 
there  has  been  a  part  performance  of  such  a 
character  as  wUl  take  a  parol  agreement  to 
convey  land  out  of  the  statute  of  frauds,  up- 
on principles  which  courts  of  equity  recog- 
nize and  act  upon.  If  the  consideration  for 
the  contract  be  labor  and  services,  which 
may  be  estimated,  and  their  value  liquidated 
in  money,  so  as  reasonably  to  make  the  prom- 
isee whole,  specific  performance  will  not  be 
decreed.  But  where  the  consideration  of  the 
contract  Is  that  the  promisee  shall  assume 
a  peculiar  and  domestic  relation  to  the  prom- 
isor, and  render  to  him  services  of  such  a 
peciillar  character  that  it  is  practically  im- 
possible to  estimate  their  value  by  any  pe- 
cuniary standard,  specific  performance  wOl 
be  decreed.  Svanburg  v.  Fosseen,  supra; 
Johnson  v.  Hnbbell,  10  N.  J.  Eq.  332,  69  Am. 
Dec.  773,  notes."  In  that  case  an  order  sus- 
taining the  demurrer  to  the  complaint  was 
affirmed. 

This  case,  we  think,  Is  governed  by  that 
mle.  The  labor  and  services  rendered  in  this 
case  are  susceptible  of  fair  estimate,  which 
will  fully  compensate  the  plaintiff  and  "rea- 
sonably make  him  whole."  The  contract  It- 
self was  quite  indefinite.  The  services  that 
were  to  be  rendered  under  It,  to  say  the 
least,  require  Interpretation  and  explanation, 
especially  the  provision  as  to  cohabitation. 
The  contract  did  not  distinctly  require  the 
defendant  to  abstain  from  the  use  of  the 
property,  or  from  its  disposal,  or  from  the 
uoe  of  its  proceeds.  The  matter  came  before 
the  trial  court  upon  a  motion  of  idalntiff  for 
judgment  upon  the  pleadings.  The  court  or- 
dered that  judgment  be  entered  in  favor  of 
the  plaintiff  for  possession  of  the  premises 
after  the  lapse  of  SO  days. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  prepared  by  the  late 
Justice  JAOGARD,  in  harmony  with  the 
views  of  the  court,  the  order  appealed  from 
is  affirmed. 


RICHARDSON  v.  RICHARDSON  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

Appeal  from  District  Court,  Renville  Coun- 
ty;   Qorbam  Powers,  Judge. 

Action  by  Susan  M.  Richardson  against  E. 
H.  Richardson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal     Affirmed. 

John  A.  Dalzell,  for  appellants.  Rieke  & 
Hamrom,  for  respondent. 

PER  GTTRIAM.  The  question  involved  in 
this  action  was  presented  and  decided  in  Rich- 
ardson v.  Bicbardson,  130  N.  W.  4,  the  opin- 
ion in  which  is  filed  herewith.  The  facts  made 
the  basis  of  plaintiff's  cause  of  action  in  that 
case  were  presented  as  a  defense  in  this  case, 
and  the  decision  there  rendered  controls. 

Order  affirmed. 


LUDWIG  V.  PREFERRED  ACCIDENT  INS. 

CO.  OF  NEW   YORK. 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

(Syllabut  hy  the  Court.) 

1.  IirsuBANCE  (§  665*)— Accident  Irsubance 
—Action  oh  Policy— Suffioiehot  of  Bvi- 

DKNOK. 

In  an  action  to  recover  upon  an  accident 
insurance  policy,  it  is  held  that  the  evidence 
was  sufficient  to  justify  the  jury  in  finding  that 
decedent  was  injured  by  accidental  means,  and 
that  the  injury  so  received  was  the  proximate 
cause  of  his  death,  and,  further,  that  the  rec- 
ord presents  no  reversible  errors  in  rulings  or 
any  instructions  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Sl  1707-1728;   Dec.  Dig.  i  665.»] 

(Additional  Syllahu*  hy  Editorial  Staff.) 

2.  IirscBANCB  ({  449*)— Accident  Irsubancb 
—"Accident.^* 

The  word  "accident,"  as  nsed  in  an  acci- 
dent policy,  means  an  event  taking  place  with- 
out one's  foresight  or  expectation. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1162;   Dec.  Dig.  S  449.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  6^-70;   vol.  8,  p.  7560.] 

Appeal  from  District  Court  Hennepin 
County;    Andrew  Holt  Judge. 

Action  by  Charlotte  G.  Ludwlg  against  the 
Preferred  Accident  Insurance  Company  of 
New  York.  Verdict  for  plaintiff.  From  an 
order  denying  its  alternative  motion  for 
judgment  notwithstanding  the  verdict  or 
for  a  new  trial,  defendant  appeals.    Affirmed. 

M.  H.  Boutelle  and  N.  H.  Chase,  for  ap- 
pellant Clarke  &  Carmlchlel  and  Edward 
W.  Hawley,  for  respondent 

PEB  CURIAM.  An  action  was  brought  to 
recover  the  measure  of  Indemnity,  fixed  In 
case  of  death  at  |5,000,  on  a  policy  of  acci- 
dent Insurance  In  which  plaintiff  and  re- 
spondent was  designated  as  beneficiary.  Is- 
sued by  defendant  and  api)ellant  to  plain- 
tiff's husband.  Defendant  Insured  "against 
disability  or  death  as  herein  defined,  result- 
ing directly.  Independently,  and  exclusively 
of  any  and  all  other  causes  from  bodily  In- 
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Jury  effected  solely  through  external,  vio- 
lent, and  accidental  means."  One  defense 
was  that  the  death  of  the  insured  was  not 
caused  by  accidental  means,  within  the 
meaning  of  this  paragraph.  The  other  de- 
fense concerned  notice  and  proof  of  death 
and  other  formalities.  The  case  was  tried 
to  a  jury,  which  returned  a  verdict  In  the 
full  amount  for  the  plaintiff.  This  appeal 
was  taken  from  the  order  of  the  trial  court 
denying  defendant's  alternative  motion  for 
judgment  notwithstanding  the  verdict  or  a 
new  trial. 

1.  The  first  controversy  is  whether  the  sole 
and  exclusive  proximate  cause  of  death  was 
external  and  violent.  The  written  applica- 
tion of  the  assured  stated  that  be  never  had 
had  physical  infirmities  or  defects,  and  had 
not  received  medical  or  surgical  attention 
within  seven  years  Immediately  preceding. 
The  application  was  incorporated  into  the 
policy.  During  the  fifth  or  sixth  inning  in 
a  game  of  baseball,  in  which  assured  was  en- 
gaged, be  attempted  to  "steal  second,"  and 
slid  head  foremost  on  his  stomach  the  last 
9  or  10  feet  of  the  distance,  stopping  with 
his  stomach  over  and  upon  the  second  base. 
This  base  consisted  of  a  piece  of  a  cement 
sidewalk  paving  block  or  slab,  about  2  Inch- 
es thick  and  12  inches  square,  rough  on  one 
edge  and  smooth  on  the  others.  Plaintiff 
was  declared  "out,"  and  according  to  some 
testimony  stooped  with  his  arms  across  his 
stomach.  He  walked  back,  and  indicated 
that  he  was  hurt  cmd  where.  He,  however, 
continued  to  play  until  the  end  of  the  game, 
but  manifested  pain.  A  day  or  two  later  he 
went  home  and  called  a  physician.  His  con- 
dition grew  gradually  worse,  until  he  was 
taken  to  a  hospital  and  oi>erated  on  for  ap- 
pendicitis. His  death  was  caused  by  septic 
peritonitis.  The  autopsy  revealed  a  gan- 
grenous condition  of  the  appendix.  Two  en- 
teroliths or  concretions  of  stony  formation 
composed  of  hardened  faecal  matter,  were 
found  to  be  where  the  appendix  was  ruptur- 
ed. It  appeared  that  plaintiff  had  consulted 
a  physician  once  or  twice  somewhat  more 
than  a  year  previous  to  his  death.  The  phy- 
sician found  some  tenderness  over  the  region 
of  the  appendix  on  pressure,  and  some  sore- 
ness, and  that  he  was  suffering  from  a  mild 
case  of  appendicitis,  catarrhal  in  nature. 
The  physician  prescribed  a  laxative,  and  nev- 
er heard  him  complain  after  that. 

The  trial  court  charged:  "If  you  find  that 
L/udwlg  had  at  some  previous  time  suffered 
from  an  attack  of  appendicitis,  and  he  had 
fully  recovered  therefrom,  so  that  Immediate- 
ly before  the  external  accidental  Injury  at 
the  ball  game,  if  you  find  that  there  was 
such  an  injury  received  by  him,  there  was 
then  no  appendicitis  present,  but  because  of 
such  previous  attacks  Ludwlg  was  more  sus- 
ceptible to  the  disease,  and  auch  an  Injury 
started  it,  there  may  be  a  recovery,  although 
the  external  accidental  Injury  would  not 
have  produced  the  appendicitis  if  Us  appen- 


dix had  never  been  previously  impaired  by 
disease.  In  other  words.  If  Mr.  Ludwlg  re- 
covered from  his  former  attack  of  appendi- 
citis. If  he  had  It,  so  that  such  disease  no 
longer  existed  in  his  body,  and  there  was 
only  a  susceptibility  to  have  it  in  case  a 
proper  exciting  cause  should  rise,  and  In 
this  fall  on  the  cement  slab  on  the  base  Is  by 
you  found  by  a  fair  preponderance  of  the 
evidence  to  be  such  exciting  cause,  and  to 
be  external,  violent,  and  accidental  Injury, 
the  amount  of  the  policy  would  become  pay- 
able, upon  proper  notice  and  proof  being 
made.  But  if,  because  of  the  former  attack 
there  was  not  merely  a  susceptibility  to  a 
further  attack,  but  the  actual  disease  Itself 
existed,  liable  to  be  rendered  active  and  vir- 
ulent by  an  Injury  such  as  that  suffered  by 
Mr.  Ludwlg,.  In  that  event  the  active  disease 
which  resulted  in  death  would  not  be  re- 
garded as  the  result  of  the  fall  alone,  but 
as  joint  result  of  the  fall  and  the  latent  dis- 
ease, and  there  can  be  no  recovery." 

On  the  subject  of  proximate  cause  the 
courts  have  been  much  at  sea.  Defendant 
has  referred  us  to  a  number  of  cases.  Na- 
tional Ass'n  V.  Shryock,  73  Fed.  774,  20  C.  O. 
A.  3 ;  Mutual  Ass'n  v.  Barry,  131  U.  S.  100, 
9  Sup.  Ct.  755,  33  L.  Ed.  60;  Western  Ass'n 
V.  Smith,  85  Fed.  401,  29  C.  0.  A.  223,  40  L. 
R.  A.  653;  Nat.  Ass'n  v.  Scott,  155  Fed.  »2. 
83  C.  0.  A.  652;  Com.  Ass'n  v.  Fulton,  79  Fed. 
423,  24  C.  C.  A.  654;  Hubbard  v.  Ass'n  (0.  C.) 
98  Fed.  932;  Central  Co.  v.  Remby,  220  lU. 
151,  77  N.  E.  123,  5  L.  R.  A.  (N.  S.)  933,  110 
Am.  St.  Rep.  235;  Binder  v.  Ass'n,  127  Iowa, 
23,  102  N.  W.  100.  See  the  case  of  N.  A.  Co. 
v.  Shields,  155  Fed.  54,  85  C.  C.  A.  122.  The 
policy  clause  was  essentially  Identical  with 
that  In  the  case  at  bar.  Several  years  pre- 
vious to  the  time  of  the  accident  the  assured 
had  twice  had  appendicitis,  but  apparently 
recovered.  While  riding  in  a  buggy  he  was 
thrown  against  the  dashboard,  striking  his 
abdomen.  'Five  days  later  he  was  operated 
upon  for  appendicitis,  and  died  a  week  later. 
The  Clrpult  Judges  (Lurton,  Severance,  and. 
Richards)  approved  this  instruction  of  the 
trial  court.  In  this  case  It  is  conceded  that 
the  disease  of  appendicitis,  with  Its  conse- 
quences and  complications,  caused  the  death 
of  the  insured ;  but  the  real  question  of  fact 
lies  further  back,  and  is  whether  the  fall 
against  the  dashboard,  acting  Independently 
of  any  other  cause,  produced  this  disease. 
If  the  insured  recovered  from  his  former  at- 
tacks of  this  disease,  so  that  it  no  longer 
existed  in  his  body,  and  there  was  only  a 
susceptibility  to  have  it,  in  case  a  proper 
exciting  cause  should  arise,  and  In  this  cose 
the  fall  against  the  dashboard  proved  to  be 
such  exciting  cause,  the  case  would  be  one 
for  recovery  under  the  policy;  but  If,  be- 
cause of  the  former  attacks,  there  was  not 
merely  a  susceptibility  to  a  further  attack, 
but  the  actual  disease  Itself  existed,  liable 
to  be  rendered  active  and  virulent  by  an  In- 
jury such  as  that  suffered  by  the  insured.  In 
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that  event  tbe  active  disease  wMcb  resulted 
in  death  wonld  not  be  regarded  as  the  re- 
sult of  the  fall  alone,  bat  as  the  joint  re- 
sult of  the  fall  and  the  latent  disease,  and 
hence  there  could  be  no  recovery  under  the 
policy.  ThU  case  and  its  reasoning  meets 
cur  approval,  and  resolves  this  controversy 
in  accordance  with  the  ruling  of  the  trial 
court 

2.  Some    doubt    surrounds    the    question 
whether  Ludwig's  death  resulted  from  bodily 
Injury    effected    solely    through    accidental 
means.    Defendant  aptly  urges:    "The  word 
•accident,*  In  an  accident  policy,  means  an 
-event  which  takes  place  without  one's  fore- 
sight or  expectation.    A  result,  though  un- 
expected.   Is  not  an   accident    The  means 
or  cause  must  be  accidental."    Thus  In  the 
following    cases    the    Injury    sustained,    al- 
though  unforeseen,   was   held   not   to   have 
been  accidental,  but  to  have  been  the  result 
of  means  voluntarily  employed:    In  Scbmid 
V.    Ace.   Ass'n,   42  Ind.   App.   483,   85   N.   B. 
1032,  the  assured  did  not  expect  that  the  ex- 
«rtion  Incident  to  carrying  his  luggage  from 
the  railway  station  to  the  hotel,  In  a  rarl- 
fied  atmosphere,  would  result  in  paralysis 
of  the  heart     In  Casualty  Co.  v.   Stacey's 
Executors,  143  Fed.  271,  74  C.  C.  A.  409,  5 
L.  R.  A.  0^.  S.)  657,  the  assured  did  not  ex- 
pect or  foresee  that  striking  a  man  in  the 
face  wonld  produce  an  Injury  to  his  hand, 
developing  Into  blood  poisoning;  or  that  in 
reaching  over  a  chair  and  attempting  to  close 
the  shutters  (there  being  no  slip  of  the  foot> 
he  would  rupture  an  artery  (Feder  v.  Ace. 
.4ss'n,  107  Iowa,  538,  78  N.  W.  252,  43  L.  R. 
A.  698.  70  Am.  St  Rep.  212);    or  that  in 
Jumping  from  the  cars,  or  in  running  to  see 
if  they  were  coming,  he  would  rupture  his 
groin  (Southard  t.  Assur.  Co.,  Fed.  Cas.  No. 
13.182) ;  or  that  in  attempting  to  remove  his 
nightshirt  over  his  head  he  would  burst  a 
blood  vessel  (Smouse  v.  Ace.  Ass'n,  118  Iowa, 
436,  92  N.  W.  53);  or  that  In  putting  a  drunk- 
en man  off  the  premises  he  would  injure  his 
heart  (In  re  Scarr,  1  K.  B.  ii87,  1  Am.  ft 
Eng.  Ann.  Cas.  787);  or  that  owing  to  the 
exertion  Incident  to  assisting  In  carrying  a 
heavy  door,  he  would  drop  dead  from  heart 
rupture   (Shanberg  v.   Casualty  Co.  [C  C] 
143  Fed.  651).    For  a  clear  statement  of  the 
rule,  see  Richards,  Law  of  Insurance,  f  385. 
Defendant  urges  that  there  was  no  evi- 
dence whatever  to  show  whether  the  death 
in  this  case  was  the  consequence  of  the  in- 
jury Ludwig  received  when  he  threw  himself 
to  the  ground,  or  whether  it  was  received 
when  he  encountered  the  paving  stone  bHs«^ : 
that  only  by  assuming  that  the  bruise  was 
received  at  the  time  of  coming  in  contact 
with  the  base,  and  further  assuming  that  Mr. 
Ludwig  did  not  contemplate  that  his  speed 
might  carry  him  over  and  upon  the  base,  can 
it  be  said   that  there  was  anything  upon 
which  the  Jury  might  decide,  under  proper 
instructions  as  to  the  law  of  the  case,  wheth- 
er &[r.  Ludwig  did  not  in  fact  contemplate 


that  he  might  possibly  land  on  the  top  of 
the  base.  So  far  as  the  second  of  these 
assumptions  Is  concerned,  defendant's  own 
brief  contains  this  admission:  "Counsel  said 
that  a  ball  player  wIU  slide  to  a  base  with 
no  thought  of  Injury.  That  is  doubtless  true. 
A  man  who  had  in  his  mind  the  thought  or 
fear  of  possible  injury  Incident  to  any  game 
or  sport  would  soon  find  himself  relegated  to 
the  bleachers."  On  the  record  before  us 
there  was  evidence  enough  on  this  point  to 
carry  the  case  to  the  jury. 

A  much  closer  question  is  presented  by 
the  record  as  to  whether  or  not  there  was 
evidence  sufficient  to  submit  to  the  jury  the 
question  whether  the  bruise  was  received 
when  Ludwig  came  In  contact  with  the  stone 
base.  We  have  concluded,  however,  that 
there  was  enough  to  justify  the  submission 
of  the  question  to  the  Jury.  More  specifical- 
ly there  was  no  question  that  the  slide  was 
made,  and  that  Ludwig  was  hurt  at  some 
point  after  he  made  the  initial  movement 
to  slide  and  before  getting  up  from  the 
base.  There  was  evidence  that  it  was  not 
necessary  to  do  more  than  to  touch  the  base 
with  the  hand.  The  decedent  slid  onto  the 
cement  block,  and  his  abdomen  went  across 
it  A  few  days  afterwards  doctors  found' 
evidence  of  injuries — bruises  and  discolora- 
tion— ^upon  his  abdomen.  In  view  of  the 
fact  that  there  was  no  evidence  suggesting 
any  other  obstruction  than  this  stoue  slab, 
it  was  for  the  jury  to  determine  whether  th6 
external  marks  on  the  abdomen  of  the  kind 
testified  to  were  caused  by  the  rough  stone 
slab.  The  jury  might  properly  have  consid- 
ered that  the  soft,  dusty  road  over  which 
the  slide  was  made  would  not  have  produced 
such  marks. 

In  this  view  the  case  at  bar  quite  closely 
resembles,  although  it  is  not  identical  with, 
Mutual  Accident  Ins.  Co.  ▼.  Barry,  131  U.  S. 
100,  9  Sup.  Ct  755,  33  L.  Ed.  60.  There  the 
decedent  was  standing  on  a  platform  raised 
a  few  feet  above  the  ground.  He  roluutarlly 
jumped  from  the  platform.  In  alighting,  he 
struck  the  ground  In  such  a  way  as  to  pro- 
duce a  severe  jar,  whereby  a  rupture  of  the 
duodenum  was  caused,  from  the  effects  of 
which  plaintiff  died.  It  was  held  that  the 
cause  of  death  was  accidental.  Blatchford. 
J.,  said:  "It  must  be  presumed,  not  only 
that  the  deceased  Intended  to  alight  safely, 
but  thought  that  he  could.  The  jury  were, 
on  all  the  evidence,  at  liberty  to  say  that  It 
was  an  accident  that  he  did  not  The  court 
properly  Instructed  them  that  the  jumping 
off  the  platform  was  the  means  by  which 
the  injury,  if  any  was  sustained,  was  caus- 
ed; that  the  question  was  whether  there 
was  anything  accidental,  unforeseen,  invol- 
untary, unexpected,  In  the  act  of  Jumping, 
from  the  time  the  deceased  left  the  platform 
until  he  alighted  on  the  ground;  that  the 
term  'accidental'  was  used  in  the  policy  In 
Its  ordinary,  popular  sense,  as  meaning  'hap- 
pening   by    chance';     unexpectedly    taking 
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place;  not  according  to  tbe  nsnal  conne  of 
tblngs;  or  not  as  expected;  that,  If  a  re- 
sult Is  Buch  as  follows  from  ordinary  means, 
voluntarily  employed.  In  a  not  unusual  or 
unexpected  way.  It  cannot  be  called  a  result 
etFected  by  accidental  means ;  but  that  if,  in 
tbe  act  which  precedes  the  Injury,  something 
unforeseen,  unexpected,  unusual,  occurs, 
which  produces  the  Injury,  then  tbe  Injury 
has  resulted  through  accidental  means." 
And  see  Western  Com.  Travelers'  Aaa'n  ▼. 
Smith,  85  Fed.  401,  29  C.  C.  A.  223,  40  L. 
B.  A.  653. 

Tbe  remaining  question  in  this  connection 
is  Whether  the  charge  of  the  trial  court  on 
this  point  constituted  reversible  error.  The 
court  charged:  "If,  as  to  tbe  person  in- 
jured, the  Injury  was  unforeseen,  unexpect- 
ed, not  brought  about  through  his  agency  de- 
signedly, or  was  without  his  foresight,  or 
was  a  casualty  or  mishap  not  Intended  to  be- 
fall him,  then  the  occurrence  would  be  acci- 
dental, and  the  Injury  one  Inflicted  by  ac- 
cidental means."  This  defendant  says  was 
inaccurate  and  incorrect,  but  would  have 
been  made  proper  if  the  court  had  inserted 
the  words  "produced  by  something,"  so  that 
the  sentence  would  read:  "If,  as  to  the  per- 
son Injured,  the  injury  was  produced  by 
something  unexpected,  unforeseen,"  etc.  Ob- 
viously tbe  charge  actually  given  was  not 
strictly  accurate  or  correct  It  was  verb- 
ally wrong.  The  question  then  before  us  is 
whether  it  was  so  far  verbally  wrong  that 
tbe  defendant  can  avail  Itself  of  tbe  verbal 
error  by  taking  advantage  of  It  at  this  stage 
of  tbe  proceedings.  We  have  concluded  tbat 
this  failure  to  employ  with  strict  accuracy 
all  the  words  that  were  to  make  a  complete 
and  precise  statement  fell  within  the  rule 
of  Steinbaner  v.  Stone,  85  Minn.  274,  88  N. 
W.  754. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  prepared  by  the  late 
Justice  JAOOARD,  In  accordance  with  the 
concluslona  arrived  at  by  the  court,  tbe  or- 
der appealed  from  is  affirmed. 


lilBAIRB  V.  MINNEAPOLIS  &   ST.  I^ 

R.  CO. 

(Supreme  Court  of  Minnesota.    Feb.  24,  1011.) 

(Byllahua  ly  th«  Court.) 

Railboads  (i  318*)— HcsBANn  and  Wifk  (|§ 
203%.  209*)— Action  by  Wiint  fob  Pebson- 

AI.    INJUBIES— LtAWB    OOVEBNINO — DAICAGES 

—Right  to  Sub  in  Own  Name— Signals  at 
Cbossino— Statdtobt  Pbovisions. 

Defendant,  a  resident  of  New  York,  was 
injured  by  a  collision  between  aa  automobile  in 
which  Bhe  was  riding  and  one  of  defendant's  en- 
gines at  a  public  crossing  in  Minnesota.  The 
jury  found  for  plaintifC    It  Is  heid: 

(1)  Section  6001,  Rev.  Laws  1906,  Imposes  on 
a  railroad  company  the  dutv  of  causing  a  bell 
to  be  rung  and  a  whistle  to  be  blown  as  a  train 


approaches  a  public  crossing.  Hohl  v.  Railroad 
CV>.,  61  Minn.  821.  63  N.  W.  742,  {ffi  Am.  St 
Kep.  698,  followed. 

(2)  An  action  by  a  married  woman  for  person- 
al InjniT,  brought  in  the  state  where  tbe  injury 
occurred,  is  governed  by  tbe  laws  of  such  state 
as  to  the  right  of  recovery  and  the  damages 
recoverable,  regardless  of  the  place  of  plain- 
tiff's domicile.  Texas  &  P.  Ry.  C^  v.  Hum- 
ble, 181  n.  S.  57,  21  Sup.  Ot  526,  45  Ii.  Bd. 
747,  followed  and  applied. 

(8)  Where  damages  to  a  wife,  resulting  from 
defendant's  actionable  fault  have  in  no  i>art 
been  caused  by  the  wife's  own  wrong,  two  dis- 
tinct causes  of  action  may  accrue — one  to  her, 
for  the  direct  Injuries  to  her  person  and  the 
like;  the  other  to  her  husband,  for  the  conse- 
quential injuries  to  him,  consisting  of  loss  of 
her  services  and  society,  and  of  the  expense  to 
which  be  may  have  been  pnt.  The  wife  in  this 
state  may  sue  in  her  own  name  for  her  injuries, 
which  are  direct.  Mageau  t.  G.  N.  R.  R.  Co., 
103  Minn.  290,  116  N.  W.  651,  946,  15  L.  R.  A- 
(N.  S.)  511,  followed  and  applied. 

(4)  Plaintiff,  a  married  woman,  was  entitled 
to  maintain  this  action  in  her  own  name,  and 
to  recover  for  injuries  to  her  person,  including 
damages  for  loss  of  earning  capacity  as  a 
singer, 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Dec.  Dig.  I  313;*  Husband  and  Wife,  Cent 
Dig.  if  766-773 ;   Dec  Dig.  {§  203%,  200.*] 

Appeal  from  District  Court  Ramsey  Coun- 
ty;  Oscar  Hallam,  Judge. 

Action  by  Emma  M.  Llbalre  against  tbe 
Minneapolis  ft  St  Louis  Railroad  Company. 
Judgment  for  plalntiS,  and  defendant  ap- 
peals.   Affirmed. 

Cobb  &  Wheelwright  John  L  DiUe^  W.  H. 
Bremner,  and  ETugene  Bryan  (Geo.  W.  Seev- 
ers,  of  counsel),  for  appellant  Daniel  F. 
Carmlchlel  and  Keith,  Evans,  Thompson  & 
Fairchild,  for  respondent 

PER  CURIAM.  Plaintiff  and  respondent 
was  being  driven  In  an  automobile  across 
tbe  tracks  of  defendant  and  appellant  rail- 
road company,  on  her  way  to  the  point  of 
destination.  The  automobile  and  tbe  engine 
collided,  resulting  In  the  Injuries  complain- 
ed of.  The  Jury  returned  a  verdict  for  plain- 
tiff of  $11,600.  The  court  reduced  the  ver- 
dict to  $8,500.  This  appeal  was  taken  from 
an  order  overruling  defendant's  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  new  trial. 

1.  Defendant  contends:  The  trial  court 
erred  In  Instructing  the  Jury  that  It  was  de- 
fendant's duty  to  cause  tbe  bell  to  be  runs 
and  the  whistle  to  be  blown  on  tbe  train's 
approach  to  the  crossing,  as  provided  by  sec- 
tion 5001  of  the  Revised  Laws  of  1905,  In  ad- 
dition to  its  common-law  duty  on  the  subject 
The  instruction  given  on  this  point  by  the  tri- 
al court  was  as  follows:  "Now  there  Is  a  stat- 
ute In  this  state  that  requires  tbat  an  engi- 
neer, driving  a  locomotive  on  a  railway,  shall 
ring  the  bell  or  sound  the  whistle  on  the  loco- 
motive, or  cause  the  same  to  be  rung  or  sound- 
ed, at  least  80  rods  from  a  road  crossing  on 
the  same  level,  and  to  continue  the  ringing 
of  the  bell  or  sotmdlng  of  such  whistle  at  In- 
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terrals  until  aucb  locomottve  or  the  train 
attached  thereto  shall  completely  cross  the 
road.  I  Instruct  you,  gentlemen,  that  this 
statate  Is  not  a  requirement  that  the  en- 
gineer shall  both  keep  sounding  the  whistle 
and  ringing  the  bell,  but  It  Is  a  requirement 
that  he  shall  do  one  or  the  other,  or  see  that 
It  Is  done;  that  Is,  to  continue  ringing  the 
bell  or  sounding  the  whistle  at  Intervals 
for  a  space  of  at  least  80  rods  before  reach- 
ing the  railroad  crossing.  Failure  on  the 
part  of  the  engineer  to  observe  this  statute — 
that  1b,  to  ring  the  bell  or  sound  the  whistle 
at  Intervals,  or  see  that  it  is  done — is  compe- 
tent evidoice  of  negligence  on  his  part;  not 
conclusive  evidence  of  negligence,  bat  it  is 
to  be  considered  in  connection  with  other  cir- 
cumstances in  the  case." 

One  essential  difference  between  the  com- 
mon-law duty  and  the  statute  duty  is  that 
nnder  the  statute  the  bell  must  be  rung  and 
the  whistle  sounded  at  least  80  rods  from  the 
crossing.  The  common-law  rule  contains  no 
such  precise  definition  of  the  place  where  the 
signals  are  to  be  given.  The  defendant  In- 
sists that  the  statute  Imposed  the  duty,  not 
upon  the  defendant  company,  but  upon  its 
engineer,  who  is  not  a  party  to  this  proceed- 
ing ;  that  an  action  may  lie  against  the  mas- 
ter for  a  breach  of  the  master's  duty  by  the 
servant,  but  not  against  the  master  for  a 
breach  by  the  servant  of  the  servant's  duty 
to  the  person  injured.  This  question  of  stat- 
utory construction  Is  not,  however,  a  new 
one  in  this  state.  On  the  contrary,  that  stat- 
ute has  been  expressly  construed.  For  ex- 
ample, in  Hohl  v.  Railroad,  61  Minn.  321, 
63  N.  W.  742,  52  Am.  St.  Rep.  598,  Start,  0. 
J.,  said:  "It  was  the  duty  of  the  engineer  in 
charge  of  the  locomotive  in  this  case  to  give 
the  signals  at  the  crossing  or  cause  them 
to  be  given.  A  failure  to  do  so  is  a  mis- 
demeanor. Oen.  St.  1894,  I  6687.  It  is  not 
the  province  of  the  court  to  Ingraft  upon 
this  statute  any  limitations  not  necessarily 
Implied  from  the  language  used,  and,  inas- 
much as  the  giving  of  such  signals  has  a 
tendency  in  some  cases  to  frighten  animals 
from  the  railway  track,  we  must  presume 
that  this  was  one  of  the  results  intended  to 
be  secured  by  the  enactment  of  the  law; 
hence  an  omission  to  comply  with  the  stat- 
ute in  this  case  was  evidence  of  negligence 
on  the  part  of  the  defendant,  but  whether 
Bocb  omission  was  the  cause  of  the  acci- 
dent, or  not,  was  a  question  for  the  Jury." 

Good  reason  for  the  imposition  of  this  du- 
ty upon  the  master  Is  to  be  found  In  the 
general  principle  that  the  master  may  fairly 
be  held  to  be  under  obligation  to  see  that 
bis  servants  do  not  violate  the  criminal  law 
In  the  operation  of  Its  equipment  and  that 
legislative  precautions  for  public  safety 
abonld  be  obeyed  by  its  employes.  Respond- 
ent properly  insists  that  "the  only  thing 
which  differs  that  case  from  the  one  at  bar 
la  that  In  the  one  a  colt  was  killed  and  In 


the  other  a  woman  was  badly  injured."  It  Is 
true  that  the  specific  point  which  defendant 
makes  in  this  case  was  not  expressly  refer- 
red to  nor  considered  by  the  trial  court 
None  the  less  an  express  construction  was 
placed  upon  this  statute.  The  Legislature 
has  not  seen  fit  to  change  that  interpretation 
of  its  intention.  See  Elverett  v.  O.  N.  R. 
R.  Co.,  100  Minn.  309,  111  N.  W.  281,  9  U 
B.  A.  (N.  S.)  703;  Hendrlckson  v.  G.  N.  R. 
R.  Ck>.,  49  Minn.  245,  61  N.  W.  1044,  16  L. 
R.  A.  261,  S2  Am.  St  Rep.  540;  Judson  v. 
G.  N.  R.  R.  Co.,  63  Minn.  248,  65  N.  W.  447; 
Cssech  V.  G.  N.  R.  R.  Co.,  68  Minn.  38,  70  N. 
W.  791,  88  Ll  R.  a.  302,  64  Am.  St.  Rep  452 ; 
Croft  V.  Chicago  Or.  Western,  72  Minn.  47, 
74  N.  W.  898,  80  N.  W.  628. 

2.  It  is  also  urged  as  error:  The  instruc- 
tions of  the  trial  court  that  plalntifTs  loss 
of  services  as  a  singer  should  be  taken  Into 
consideration  In  estimating  the  damages  she 
sustained,  In  the  event  of  a  verdict  for  plain- 
tiff. It  appeared  in  the  complaint  that  plaln- 
tilTs  home  was  in  New  York,  but  the  plead- 
ings were  entirely  silent  as  to  any  Issue  con- 
cerning the  effect  of  that  fact  upon  plaln- 
tifTs right  to  recover  for  her  injuries,  be- 
cause nnder  the  law  of  New  York  the  hus- 
band might  be  alone  entitled  to  his  wife's 
services,  and  he  alone  might  be  entitled  to 
recover  for  loss  thereof.  The  law  is,  how- 
ever, well  settled  that  an  action  by  a  married 
woman  for  personal  injury,  brought  in  the 
state  where  the  injury  occurred,  is  governed 
by  the  laws  of  such  state  as  to  the  right  of 
recovery  and  the  damages  recoverable,  re- 
gardless of  the  place  of  plaintiff's  domicile. 
Texas  &  P.  Ry.  Co.  v.  Humble,  97  Fred.  837, 
38  C.  0.  A.  602;  affirmed  181  D.  S.  67,  21 
Sup.  Ct  626,  45  L.  Ed.  747.  Defendant  seeks 
to  distinguish  this  from  the  case  at  bar,  be- 
cause there,  "nnder  the  Arkansas  statute,  a 
cause  of  action  for  damages  for  injury  to  the 
person,  character,  and  property  is  given  to 
married  women  by  statutft  In  this  state  no 
such  cause  of  action  is  given.  The  statute 
is  silent  upon  the  subject" 

3.  This  proposition  as  to  the  status  of  a 
married  woman  forms  a  separate  proposition 
of  defendant's  brief.  That  proposition  is 
wholly  a  mistaken  one.  The  statutes  of  this 
state  are  extremely  liberal  In  their  recogni- 
tion of  the  right  of  a  married  woman  to  her 
separate  existence,  ownership  of  property, 
ability  to  contract  and  right  to  her  earnings, 
and  capacity  to  sue  or  be  sued  In  her  own 
name.  There  are,  Indeed,  border  line  cases. 
The  law  has  liberally  upheld  her  right  to  re- 
cover even  for  boarding  which  she  has  fur- 
nished to  third  persons,  although  this  ap- 
proaches closely  to  the  line  of  the  domestic 
service  which  she  owes  to  her  husband.  It 
Is  entirely  reasonable  In  such  dose  cases 
that  the  law  should  require  some  agreement 
between  the  husband  and  the  wife  that  she 
should  have  these  earnings  as  her  own  prop- 
erty.    See  Riley  t.  Mitchell,  36  Mhm.  8,  2!> 


Digitized  by 


Google 


10 


]80  NORTHWBSTERN  REPORTER 


(Klnn.. 


N.  W.  688;  Bodkin  v.  Kerr,  97  Minn.  SOI, 
107  N.  W.  137;  Skoglund  t.  Mpls.  St  R. 
R.  Co.,  46  Minn.  330,  47  N.  W.  1071,  11  li. 
R.  A.  222,  22  Am.  St  Rep.  788;  Belyea  ▼. 
Railroad  Co.,  61  Minn.  224,  68  N.  W.  627.  It 
Is  well  settled,  however,  in  this  state,  that 
where  damages  to  a  wife,  resulting  from  de- 
fendant's actionable  fault,  have  In  no  part 
been  caused  by  the  wife's  own  wrong,  two 
distinct  causes  of  action  may  accrue— one  to 
her,  for  the  direct  Injuries  to  her  person  and 
the  like;  the  other  to  her  husband,  for  the 
consequential  Injuries  to  him,  consisting  of 
loss  of  her  services  and  society,  and  of  ez- 
Iiense  to  which  he  may  have  been  put  and 
the  like.  The  wife  Is  allowed  to  sue  in  her 
own  name  for  her  Injuries  which  are  direct 
Magean  v.  G.  Northern  R.  R.  Co.,  103  Minn. 
200,  291,  116  N.  W.  651,  946,  16  L.  R.  A.  (N. 
S.)  511. 

Under  section  3605,  Rev.  Laws  1906,  "any 
married  woman  during  coverture  may  re- 
ceive, acquire,  and  enjoy  •  •  •  all  avails 
of  her  contracts  and  industry  free  from  the 
control  of  her  husband  *  •  •  as  fully  as 
If  she  were  unmarried."  To  this  provision 
the  court  has  given  and  should  give  a  liberal 
construction.  The  words  "all  avails  of  her 
contracts  and  Industry"  contain  no  express 
restriction,  and  the  juxtaposition  of  no  pre- 
ceding language  limits  them.  On  the  face  of 
this  complaint  nothing  appears  to  give  rise 
to  any  presumption  or  suggestion  that  under 
the  law  of  this  state  the  husband  had  any 
Interest  In  the  earnings  of  the  wife  as  a 
singer.  If  the  husband  had  any  Interest  In 
what  the  wife  earned  by  singing,  the  defend- 
ant should  have  asserted  that  matter  by  way 
of  affirmative  defense.  See,  also.  In  con- 
nection with  the  subject  of  the  status  of  the 
wife.  Rev.  Laws  1905,  S  4056;  2  Dunnell's 
Minnesota  Digest,  "Husband  and  Wife,"  i$ 
4258,  4289,  4293,  4296.  Of.  section  4271, 
and  Brooks  t.  Schwerln,  64  N.  T.  343 ;  Har- 
mon V.  Railroad  Co.,  165  Mass.  100,  42  N. 
B.  505.  80  L.  R.  A.  658,  62  Am.  St  Rep. 
499;  Citizens',  etc.,  R.  R.  Co.  v.  Twlname, 
121  Ind.  375,  23  N.  B.  159,  7  L.  R.  A.  352; 
Healy  v.  Ballantlne,  66  N.  J.  Law,  339,  49 
Atl.  511;  Ehlers  T.  Blumer,  129  Iowa,  168, 
105  N.  W.  406. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  prepared  by  the  late 
Justice  JACrOARD,  In  accordance  with  con- 
clusions reached  by  the  court  the  order  ap- 
pealed from  is  affirmed. 


STATE  v.  YODER. 

(Supreme  Court  of  Minnesota.    Feb.  17,  1911.) 

(Byllahiu  lu  tfee  Court.) 

1.  Mabbiage   (§   54*)— Vauditt  — Masbiagk 
Void  Ab  Initio. 

A  marriage  contract  is  a  nullity  ab  initio 
only  where  expressly  so  declared  by  statute.    In 


such  a  case  It  is  absolutely  void,  reQuiring  no 
judicial  decree  foi;  its  dissolution. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  it  93-103;   Dec.  Dig.  |  64.*] 

2.  Mabbiaqk   (I  64*)- Vauditt— "VoiDABU! 
Mabbiaoe." 

A  voidable  marriage  contract  arises  where, 
though  prohibited  by  law,  it  may  be  ratified  or 
confirmed  by  the  subsequent  cohabitation  and 
conduct  of  the  parties,  and  is  valid  until  dis- 
solved by  judicial  decree. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  if  93-103;    Dec.  Dig.  {  54.*] 

3.  BlQAlCT  (§  1*)- EVIDBNOB— PEKVIOUS   MAB- 

biaos — Voidable  Mabbiaoe. 

A  voidable  marriage  is  sufficient  upon 
which  to  base  a  prosecution  for  bigamy,  and  the 
fact  that  the  contract  is  voidable  constitutes  no 
defense. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent  Dig.  H  1-15;   Dec  Dig.  (  1.*] 

4.  Divorce  (§  320*)  —  Reuabbiaqe   Withi:» 
Six  Months— Validitt. 

A  remarriage  of  divorced  persons  within 
six  months  from  the  date  of  their  divorce, 
though  prohibited  by  section  3554,  Rev.  Laws 
1906,  is  valid  until  dissolved  by  judicial  decree. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |i  818,  819 ;    Dec.  Dig.  {  320.*] 

Case  Certified  from  District  Court  Beck- 
er County. 

Claude  Francis  Toder  was  Indicted  fo( 
bigamy.  A  demurrer  to  the  Indictment  was 
overruled,  and  upon  facts  stipulated  the  case 
was  certified  to  the  Supreme  Court  for  final 
determination.    Affirmed. 

George  T.  Simpson  and  Peter  F.  Schroeder, 
for  the  State.  A.  T.  Cole  and  Nye  &  Dos- 
land,  for  defendant 

BROWN,  J.  Defendant  was  Indicted  and 
thereby  charged  by  the  grand  jury  of  Beck- 
er county  with  the  crime  of  bigamy.  Upon 
arraignment  he  Interposed  a  general  demur- 
rer to  the  Indictment  At  the  hearing  of  the 
demurrer  the  parties  stipulated  to  certain 
facts  for  the  consideration  of  the  court  in 
ruling  upon  the  question  presented.  The  de- 
murrer was  overruled,  and  the  court  certi- 
fied the  question  arising  from  the  facts  to 
this  court  for  final  determination.  The  facts, 
as  so  agreed  upon,  are  as  follows: 

In  January,  1908,  defendant  and  Inga 
Marie  Toder,  residents  and  domiciled  In  the 
state  of  North  Dakota,  were  duly  married 
to  each  other,  and  thereafter  continued  to 
reside  together  as  husband  and  wife  until  the 
1st  day  of  May,  1909,  when  by  a  decree  of 
divorce  entered  In  the  district  court  of  Cass 
county,  N.  D.,  the  marriage  was  dissolved. 
By  the  statutes  of  North  Dakota  divorced 
persons  are  prohibited  from  remarrying  un- 
til after  the  expiration  of  three  months  from 
the  rendition  of  the  divorce.  Thereafter,  on 
August  9,  1909,  and  at  a  time  when  the  par- 
ties could  lawfully  have  remarried  in  the 
state  of  North  Dakota,  having  evidently  con- 
cluded that  their  divorce  was  a  mistake,  they 
came  from  their  home  In  North  Dakota  to 
the  city  of  Detroit,  In  this  state,  and  there 
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procured  a  marriage  license,  and  were  then 
and  tbere  again  married  to  each  otber.  The 
marriage  was  In  violation  of  the  laws  of 
this  state,  which  prohibits  the  remarriage  of 
divorced  persons  within  six  months  from  the 
date  of  the  divorce.  They  thereafter  resided 
for  a  time  in  this  state,  but  before  the  expi- 
ration of  six  montlis  from  the  date  of  the 
North  Dakota  divorce  returned  to  that  state. 
The7  later,  for  reasons  not  stated  in  the  rec- 
ord, separated  and  ceased  to  live  together  as 
husband  and  wife.  On  May  27,  1910,  de- 
fendant and  one  Ruth  Hull,  both  residents  of 
North  Dakota,  came  to  the  dty  of  Detroit, 
this  state,  and  after  procuring  the  necessary 
license  were  then  and  there  duly  married, 
following  which  they  returned  to  North  Da- 
kota as  husband  and  wife.  The  second  mar- 
riage between  defendant  and  Inga  Marie 
Toder  has  never  been  dissolved  or  declared 
void  In  any  Judicial  proceeding.  The  charge 
of  bigamy  laid  in  the  Indictment  is  founded 
upon  the  defendant's  marriage  to  Miss  Hull. 

Though  several  questions  are  certified  by 
the  trial  court,  the  ultimate  and  decisive 
question  is  whether  the  second  marriage  of 
the  Yoders  was  an  absolute  nullity,  and 
therefore  no  foundation  for  the  charge 
against  defendant  of  bigamy  by  reason  of  the 
marriage  with  Miss  HuU.  We  pass,  without 
considering,  the  suggestion  of  the  state  that 
since,  at  the  time  of  the  second  marriage  be- 
tween the  Yoders,  they  lawfully  could  enter 
into  that  relation  In  the  state  of  North  Da- 
kota, where  they  resided,  they  might  come 
Into  this  state  and  become  lawfully  married 
(citing  Bullock  V.  Bullock,  122  Mass.  3,  and 
Phillips  V.  Madrid,  83  Me.  205,  22  Atl.  114, 
12  L.  B.  A.  862,  23  Am.  St  Rep.  770),  and, 
for  the  purpose  of  the  case,  adopt  the  con- 
tention of  defendant  that  the  question  pre- 
sented must  be  determined  by  the  construc- 
tion and  effect  to  be  given  to  the  statutes  of 
this  state. 

It  Is  well  settled  that,  in  order  to  justify 
a  conviction  on  the  charge  of  bigamy,  the 
state  must  establish  a  valid  first  marriage 
and  a  second  marriage  in  fact  It  is  also 
settled  that  evidence  of  a  ceremonial  first 
marriage  carries  with  It  a  presumption  of 
validity,  except  in  those  cases  where  shown 
to  have  been  of  a  character  declared  by  stat- 
ute an  absolute  nullity.  If  the  first  marriage 
be  declared  null  and  void  by  statute,  defend- 
ant may  show  the  facts  In  defense  without 
the  production  of  a  decree  of  court  so  de- 
claring it  But  the  rule  is  different  with  re- 
spect to  marriages  which  are  only  voidable, 
as  distinguished  from  those  which  are  mere 
nullities.  Hughes,  Criminal  Law,  1989; 
Schonler's  Domestic  Relations,  |  14;  Stat« 
V.  Parker,  106  N.  C.  711,  11  S.  B.  617 ;  Begga 
V.  State,  55  Ala.  108.  As  remarked  in  Schoul- 
er  on  Dom.  Bel.  |  14:  "A  void  marriage  is  a 
mere  nullity,  and  its  validity  may  be  im- 
peached in  any  court,  whether  the  question 
arises  directly  or  collaterally,  and  whether 
the  parties  be  living  or  dead.    But  a  void- 


able marriage  is  valid  for  all  dvll  purposes 
until  a  competent  tribunal  has  pronounced 
the  sentence  of  nullity  in  direct  proceedings 
instituted  for  the  purpose." 

It  Is  the  contention  of  defendant  in  the 
case  at  bar  that  his  second  marriage  with 
his  first  wife,  having  been  entered  into  in 
violation  of  section  3554,  Rev.  Laws  1905, 
prohibiting  the  remarriage  of  divorced  per- 
sons within  six  months  from  the  date  of  the 
decree  of  divorce,  was  an  absolute  nullity, 
requiring  no  decree  or  other  judicial  proceed- 
ing setting  it  aside,  and  therefore  his  mar- 
riage with  Miss  Hull  was  not  bigamous.  The 
statute  relied  upon  in  support  of  this  conten- 
tion provides  that:  "No  marriage  shall  be 
contracted  while  either  of  the  parties  has  a 
husband  or  wife  living;  nor  within  six 
months  after  either  has  been  divorced  from 
a  former  spouse;  nor  between  parties  who 
are  nearer  of  kin  than  first  cousins,  whether 
of  the  half  or  full  blood,  computed  by  the 
rules  of  civil  law;  nor  between  persons  ei- 
ther one  of  whom  Is  epileptic,  imbecile,  fee- 
ble-minded, or  insane." 

The  statute  is  prohibitory,  and  declares 
that  marriage  shall  not  be  contracted  be- 
tween the  parties  mentioned,  but  does  not 
declare  the  same,  If  consummated,  void  or  a 
nullity.  Defendant  invokes  the  general  rule 
applicable  to  all  contracts  entered  into  in  vio- 
lation of  law,  and  insists  that  thereunder  the 
marriage  in  question  was  a  nullity.  We  are 
unable  to  concur  in  this  claim.  While  it  is 
true  that  ordinary  contracts  entered  into  in 
violation  of  positive  law  are  nullities  and  un- 
enforceable, the  rule  has  not,  at  least  not  by 
a  uniform  trend  of  decisions,  been  held  ap- 
plicable to  marriage  contracts.  And  there  is 
every  reason  the  rule  should  not  l»e  so  ap- 
plied. The  marriage  relation  was  command^ 
ed  at  t^e  Creation,  and  has  come  down 
through  the  ages  as  the  safeguard  of  society, 
the  morality  of  civilization,  and  the  stability 
and  well-being  of  governments.  And  though 
the  contracting  parties  are  primarily  involv- 
ed and  their  choice  of  life  companions  con- 
trolling, yet  the  state  is  concerned,  and 
through  the  exercise  of  Its  police  power  reg- 
ulates the  entire  subject  and  declares  who 
may  not  enter  into  the  relation.  The  mar- 
riage contract  is  sul  generis,  and  essentially 
differs  from  the  ordinary  affairs  of  life,  and 
the  rules  and  principles  of  law  controlling 
contract  rights  and  llabUlty  respecting  prop- 
erty and  property  rights  should  not  be  held 
in  all  respects  applicable  to  the  marriage 
contract  A  person  may,  after  having  enter- 
ed into  an  ordinary  contract,  if  in  violation 
of  positive  law,  refuse  performance  thereof, 
without  the  aid  of  the  courts,  and  he  may 
set  up  the  illegalilT  in  an  action  to  enforce 
the  same.  But  the  sacred  nature  of  the  rela- 
tion, and  obvious  reasons  of  sound  public 
policy,  forbid  that  the  i>erson  who  enters  in- 
to a  marriage  contract,  though  prohibited  by 
law,  may  arbitrarily,  and  without  a  decree 
of  dissolution,  determine  for  himself  the  va- 
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lldity  of  tbe  contract  and  reject  or  perform 
It  at  his  pleasure.  He  may  do  so  where  by 
statute  the  contract  Is  expressly  declared 
void;  such  as  marriages  between  near  rela- 
tives, and  in  the  case  of  a  former  husband 
or  wife.  But  the  rule  should  not  be  extend- 
ed. The  contract  may  become  valid  by  con- 
sent, and  the  best  Interests  of  society  de- 
mand a  Judicial  Inquiry,  rather  than  the  ex 
parte  conclusion  of  one  of  the  individuals 
concerned.  An  innocent  party  may  be  in- 
volved in  contracts  of  that  nature,  and  blame- 
less offspring  made  dependent  for  their  le- 
gitimacy upon  the  whim  or  caprice  of  an  un- 
natural parent  For  reasons  of  this  charac- 
ter It  has  often  been  said  by  courts  and  Ju- 
dicial writers  that  a  marriage  contract  Is 
utterly  void  only  in  those  cases  where  ex- 
pressly so  declared  by  statute.  Stewart  on 
Mar.  and  Dlv.  53;  State  v.  Parker,  106  N. 
C.  711,  11  S.  B.  617;  Park  v.  Barron,  20  Qa. 
702,  65  Am.  Dec.  641 ;  Crawford  v.  State,  73 
Miss.  172,  18  South.  84S,  35  L.  R.  A.  224. 
"Statutes  both  In  England  and  America  have 
greatly  modified  the  ancient  law  of  valid 
marriages,  and  it  can  only  be  affirmed  in  gen- 
eral terms  that  the  legislative  tendency  is  to 
make  marriages  voidable  rather  than  void, 
whenever  the  impediment  is  such  that  it 
might  not  have  been  readily  Imown  to  both 
parties  before  marriage,  and  where  public 
policy  does  not  rise  superior  to  all  considera- 
tions of  private  utility.  Modem  civilization 
strongly  condemns  the  harsh  doctrine  of  ab 
Initio  sentences  of  nullity."  Schouler,  Dom. 
Rel.  14. 

We  do  not  overlook  the  fact  that  the 
courts  are  not  in  entire  harmony  upon  the 
subject;  but  the  weight  of  reason  supports 
the  doctrine  that  a  marriage  contract,  reg- 
ularly entered  into,  though  prohibited,  may 
be  repudiated  by  one  of  the  parties  as  a 
nullity,  without  dissolution  by  decree  of 
court,  only  when  declared  null  and  void  by 
express  statute.  All  marriage  contracts  not 
80  declared  a  nullity  upon  their  face  are 
voidable,  and  subject  to  repudiation  only 
upon  the  entry  of  a  Judicial  decree  of  dis- 
solution. And  in  this  connection  it  may 
safely  be  said  that  a  marriage  is  not  ab- 
solutely void  in  any  case  not  expressly  so 
declared  by  law,  when  by  the  subsequent 
conduct  of  the  parties  It  may  be  ratified,  con- 
firmed, or  made  valid  by  cohabitation.  Such 
is  the  case  at  bar.  Here  the  statute  only 
prohibited  the  remarriage  of  the  parties  for 
a  definite  time.  They  remarried  before  the 
expiration  of  the  time  so  prescribed,  and 
thereby  violated  the  law ;  but  It  is  clear  that 
cohabitation  after  the  time  had  expired 
would  render  the  marriage  valid  by  conduct, 
and  It  was  not,  therefore,  an  absolute  nullity. 

We  are  clear,  also,  that  our  statutes  de- 
termine the  question  adversely  to  defendant 
without  a  resort  to  general  principles  of  the 
law.  Section  3569,  It  seems,  settles  the  ques- 
tion beyond  controversy.  That  section  pro- 
vides that  all  marriages  which  are  prohibit- 


ed by  law  "on  account  of  consanguinity,  or 
on  account  of  either  party  having  a  former 
husband  or  wife  then  living,  If  solemnized  In 
this  state,  shall  be  absolutely  void,  without 
any  decree  of  divorce  or  other  legal  pro- 
ceeding." The  Legislature,  within  Its  prov- 
ince, here  singled  out  from  the  list  of  mar- 
riages prohibited  by  section  3554  the  mar- 
riage between  relatives,  and  where  one  of 
the  parties  has  a  former  husband  or  wife 
living,  and  declared  them  absolutely  void, 
leaving  a  necessary  inference  that  it  was  the 
intention  that  all  other  prohibited  marriages 
should  be  voidable  only;  hence  valid  until 
set  aside  by  a  decree  of  a  competent  court 
In  fact,  marriages  procured  by  fraud,  and 
those  contracted  between  infants  and  in- 
competents, are  by  subsequent  sections  of 
the  statute  declared  invalid  from  the  time  so 
decreed  by  court.  Every  reason  of  public 
policy  Justifies  the  ab  initio  declaration  of 
invalidity  In  the  cases  mentioned,  but  not 
necessarily  so  in  the  other  prohibited  classes. 
We  can  Include  in  the  class  of  nolUties  mar- 
riages contracted  as  in  the  case  at  bar  only 
by  enlarging  the  statute,  and  this  we  have' 
no  right  to  do.  The  subject  is  purely  legis- 
lative, and  we  are  impressed  that  the  Legis- 
lature has  wisely  spoken.  Though  Miss 
Hull,  in  all  probability  innocent  of  any  In- 
tentional wrongdoing,  falls  a  victim  to  the' 
wrong  committed  by  defendant,  we  are  not 
embarrassed  in  reaching  the  conclusion  in- 
dicated by  the  further  reflection,  often  pre- 
sented in  cases  of  this  kind,  that  Innocent 
offspring  may  be  made  to  suffer.  Our  stat- 
utes expressly  protect  their  rights  In  sltua- 
?tions  of  that  kind.  Section  3588,  Rev.  Law» 
1905. 

The  cases  cited  and  relied  upon  by  defend- 
ant are  not  controlling,  and  many  of  then* 
are  not  In  point.  McLennan  v.  McLennan,. 
31  Or.  480,  50  Paa  802,  88  L.  R.  A.  863,  65 
Am.  St  Rep.  835 ;  Wllhlte  v.  Wllhlte,  41  Kan. 
164,  21  Pac  173 ;  In  re  Smith,  4  Wash.  702, 
80  Pac.  1050,  17  L.  R.  A.  673,  and  Eaton  v. 
Eaton,  66  Neb.  676,  92  N.  W.  995,  60  L.  R. 
A.  605,  all  Involved  marriage  contracts  en- 
tered Into  in  violation  of  statutes  prohibit- 
ing the  marriage  of  divorced  persons  with- 
in the  time  allowed  by  law  for  a  review  of 
the  Judgment  of  divorce  In  the  appellate 
court  None  of  those  cases  involved  a  crim- 
inal charge  of  bigamy,  and  were  properly  de- 
cided upon  the  theory  that  a  divorce  does 
not,  under  statutes  of  that  kind,  become  ef- 
fective or  absolute  until  the  expiration  of 
the  time  for  a  review  of  the  Judgment  grant- 
ing it,  with  the  result  that,  until  it  does  be- 
come effective  and  final,  the  marriage  con- 
tract, for  all  Intents  and  legal  purposes,  re- 
mains intact  and  the  marriage  within  the 
prohibited  time  brings  the  case  within  the 
clanse  of  the  statute  declaring  null  and  void 
marriages  when  one  of  the  parties  has  a 
former  husband  or  wife  living. 

Our  conclusion,  therefore,  is  that  defend- 
ant's second  marriage  with  his  first  wife  was 
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valid  nntll  set  aside  by  a  competent  court, 
and  not  a  nullity,  as  contended. 
Order  affirmed. 


NORMAN  T.  KEKLSO  FARMERS'  MUT. 

riBB  INS.  00. 

(Supreme  Oonrt  of  Mlnneaota.    Feb.  24,  1911.) 

(Syttabtu  iy  the  Court.) 

iHSUBAItOB   (I    14S*)— REFOBHATIOH    OF   POLI- 

OT— Gboxthdb. 

Plaintiff  owned  one  tract  of  80  acres  In 
one  section,  and  another  tract  of  80  acres  in 
another  section.  The  policy  here  sought  to  be 
reformed  purported  to  insure  property  on  80 
acres  which  plaintiff  did  not  own,  and  failed  to 
insure  property  on  80  acres  which  plaintiff  did 
own.  It  is  held  that  the  evidence  justified  the 
trial  court  in  so  reformiDZ  the  policy  as  to 
make  it  conform  to  plaintiff's  intent  to  insure 
his  property  on  the  land  he  owned. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Out.  Dig.  U  265-272;    Dea  Dig.  (  143.*] 

Appeal  from  District  Court,  Sibley  Coun- 
ty; P.  W.  Morrison,  Judge. 

Action  by  Nelson  Norman  against  the  Kel- 
so Farmers'  Mutual  Fire  Insurance  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  F.  Odell  and  W.  C.  Odell,  for  appellant. 
W.  H.  Leeman,  for  respondent. 

PER  CURIAM.  Plaintiff,  a  farmer,  owned 
80  acres  In  section  21,  and  another  80  in 
section  23,  which  he  cultivated  as  one  farm. 
Be  raised  grain,  horses,  and  cattle  on  botb 
tracts.  One  Strebel  (deceased  at  time  of 
trial),  an  agent  of  defendant  company,  saw 
plaintiff  with  respect  to  renewal  of  an  insur- 
ance policy  plaintiff  had  formerly  bad  with 
defendant  company.  An  application  was 
signed  by  the  plaintiff,  in  which  the  property 
was  described  as  the  N.  E.  ^  of  section  21. 
In  other  words,  the  policy  Insured  one  80 
acres  which  plaintiff  did  not  own,  and  did 
not  Insure  80  acres  which  plaintiff  did  own. 
The  policy  was  Issued  In  accordance  with  the 
application  and  was  In  plaintiff's  possession 
for  two  years.  He  had  one  loss  under  the  pol- 
icy before  the  loss  here  in  suit  At  tbe  time 
of  executing  the  application,  plaintiff  signed 
a  statement  in  these  words:  "The  foregoing 
[application]  is  my  agreement,  and  is  a  cor- 
rect description  of  the  property  on  which  in- 
demnity Is  asked."  The  policy  bore  this  In- 
dorsement: "Please  read  the  conditions  of 
this  policy.  See  inside  pages,  and  see  if  the 
description  of  the  property  is  correct,  and,  If 
not,  immediately  notify  the  company,"  This 
action  was  brought  to  reform  the  policy  of 
insnrance,  so  as  to  make  It  apply  to  grain 
destroyed  liy  fire  situated  on  section  23.  The 
trial  coort  reformed  the  policy,  by  inserting 
therein  tbe  description  of  plalntlfTs  80-acre 
tract  in  section  23.  Judgment  was  entered 
for  plaintiff.  This  appeal  is  from  that  judg- 
ment. 


Tbe  defendant  rightfully  concludes  tbat: 
"The  assignments  of  error  may  be  properly 
grouped  together,  and  all  considered  In  the 
discussion  of  the  one  question:  Is  the  evi- 
dence sufficient  to  support  the  finding  that 
the  policy  of  Insurance  Issued  does  not  rep- 
resent the  true  agreement  of  the  parties 
as  respects  the  property  to  be  Insured?  for. 
If  the  findings  are  not  supported  by  the  evi- 
dence, the  Judgment  must  be  reversed." 
There  Is  little  controversy  as  to  tbe  rules  of 
law  applicable  to  this  case.  Defendant  has 
referred  us  to  Fritz  v.  Fritz,  94  Minn.  264, 
102  N.  W.  706.  It  was  there  held:  "The 
determination  of  the  issues  In  this  case  In- 
volves the  application  of  well-settled  and  ele- 
mentary doctrines  of  equity,  (a)  Before  a 
court  of  equity  vrill  Interfere  to  reform  a 
written  instrument,  it  must  appear,  substan- 
tially as  alleged  In  the  pleadings,  that  there 
was  in  fact  a  valid  agreement  suBlciently 
expressing  In  terms  the  real  intention  of  tbe 
parties,  that  there  was  In  fact  a  written  con- 
tract which  failed  to  express  such  true  in- 
tentions, and  that  this  failure  was  due  to 
mutual  mistake,  or  to  the  mistake  of  one  side 
and  fraud  or  Inequitable  conduct  of  the  oth- 
er, (b)  These  fa<;t8  must  be  established  by 
competent  evidence,  which  Is  consistent  and 
not  contradictory,  dear  and  not  equivocal, 
convincing  and  not  doubtful.  Mere  prepon- 
derance of  testimony  is  not  sufficient  (c) 
Such  relief  will  be  extended  to  those  only 
who  have  not,  by  Ihelr  own  conduct  (as  lach- 
es, negligence,  or  otherwise),  put  themselves 
In  such  a  position  as  to  render  it  unjust  to 
change  the  situation,  especially  when  such 
change  might  Injuriously  affect  the  rights  or 
status  of  Innocent  third  persons." 

This  general  rule  we  have  no  desire  to 
modify  or  qualify  in  oidinary  cases.  Some- 
what different  principles,  however,  apply 
specifically  to  insurance  policies.  It  is  well 
settled  that  the  agent  of  mutual,  as  well  as 
of  stock  or  proprietary,  companies,  who 
makes  out  an  application  for  insurance,  must 
be  deemed  the  agent  of  tbe  Insurers.  Hence, 
If  he  makes  out  that  application  Incorrectly, 
although  all  the  facts  are  correctly  stated  to 
him  by  the  applicant,  the  error  or  mistake  is 
charged  to  the  insurer,  and  not.  to  tbe  Insur- 
ed. Mitchell,  J.,  In  Kausal  v.  Minnesota,  etc., 
Ass'n,  31  Minn.  17, 16  N.  W.  430,  47  Am.  Rep. 
776;  May  on  Insurance,  {  120.  So  in  Hay  v. 
Insurance  Co.,  77  N.  Y.  240,  33  Am.  Rep.  607, 
the  court  says:  "The  negligence  of  the  plain- 
tiff in  not  discovering  the  change  ard  laches, 
in  not  sooner  seeking  relief,  are  questions 
which  make  the  propriety  of  granting  relief 
In  a  given  case,  discretionary.  •  •  •  pol- 
icies of  fire  insurance  are  rarely  examined 
by  the  Insured.  The  same  degree  of  vigil- 
ance and  critical  examination  would  not  be 
expected  or  demanded  as  in  the  case  of  I'ome 
other  instruments."  The  facts  in  Spurr  v. 
Home  Ins.  Co.,  40  Minn.  4:W.  42  N.  W.  206, 
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quite  closely  resemble  those  in  tbe  case  at 
bar.  In  tbat  case  the  policy  insured  Spurr 
"on  certain  -wheat  stored  In  an  elevator." 
Spurr  paid  the  premium,  but  never  examined 
the  policy.  This  court  held  that  the  testi- 
mony, taken  as  a  whole,  left  no  room  for 
doubt  as  to  the  Intention  that  the  policy 
should  cover  all  grain  in  the  elevator,  and 
not  Spurr's  wheat  only.  The  trial  court  found 
against  tbe  plaintiff  upon  the  alleged  facts 
of  mutual  mistake  In  the  policy.  Notwith- 
standing this,  however,  the  Supreme  Court 
reformed  the  policy. 

We  have  read  the  record  in  this  case.  On 
some  points  the  recollection  of  the  principal 
witness,  Frank  Norman,  tbe  son,  who  was 
present  with  his  father,  the  plaintiff,  and 
Strebel,  when  tbe  application  was  signed,  is 
Indefinite  and  uncertain.  The  testimony  of 
tbe  son  and  father  is  not  harmonious,  es- 
pecially as  to  whether  the  father  had  giv- 
en Strebel  a  tax  receipt  from  which  to  get  a 
description  of  tbe  property,  and  as  to  wheth- 
er tbe  application  was  read  to  the  plaintiff 
before  he  signed  it  The  evidence,  however, 
as  to  the  principal  matter  in  issue,  is  clear 
and  certain.  The  son  testified  that  Strebel 
and  his  father  talked  over  the  property  to  be 
insured.  "It  was  talked  over.  He  brought 
up  the  question  of  grain,  cattle  and  horses, 
machinery,  and  furniture  in  the  bouse,  and 
these  different  items,  the  different  Items  be- 
ing entered  in  the  application,  I  brought  up 
the  point,  I  asked  Mr.  Strebel  myself,  wheth- 
er the  policy  would  include  both  our  farms, 
or  my  father's  farms,  and  my  father  then 
asked  him  direct  whether  the  application 
would  include  both  farms.  Q.  Both  tracts 
of  land?  A.  Both  tracts  of  land;  and  his 
reply  was  that  the  policy  would  cover  the 
items  mentioned  on  both  farms.  Q.  Tes; 
now,  you  say  you  asked  the  question  your- 
self? A.  I  did.  Q.  If  the  policy,  the  way  it 
was  to  be  drawn,  would  cover  both?  A.  Yes. 
Q.  And  then  your  father  subsequently  talked 
with  Mr.  Strebel  about  that  same  subject? 
A.  He  did.  Q.  Well,  when  these  questions 
were  asked  as  to  the  policy  covering  tbe  in- 
surance on  both  tracts  of  land,  what  did  Mr. 
Strebel  say?  A.  Mr.  Strebel  stated  the  pol- 
icy would  cover  both  tracts  of  land.  That 
was,  as  near  as  I  can  remember,  his  exact 
wording.  Q.  Well,  now,  are  you  sure  wheth- 
er he  said  would  or  would  not?  A.  I  am 
positive  that  he  said  it  would." 

While  there  can  be  no  question  that  a 
written  instrument  signed  by  the  parties 
should  not  be  easily  disturbed  or  its  terms 
altered  in  any  material  respect  without  full 
measure  of  proof,  and  while  a  court  requires 
cogent  proofs  of  mistake  before  reforming 
such  an  instrument,  we  are  of  the  opinion 
that,  taken  as  a  whole,  the  evidence  in  this 
case  was  sufficient  to  justify  the  finding  and 
conclusion  of  the  trial.    No  such  laches  was 


shown  as  to  show  abuse  of  discretion  by  tbe 
trial  judge. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  prepared  by  the  late 
Justice  JAGGARD,  in  accordance  with  the 
views  of  tbe  court,  tbe  judgment  appealed 
from  is  affirmed. 


MIIRRAT  V.  FOSKBTT  et  al 
(Supreme  Court  of  Minuesota.    Feb.  24,  1911.> 

(Svllabu*  hv  the  Court.) 

1.  EscBOws    (§    14*)— Violation    of    Aobee- 

MEMI— MEASUBK   of  DaMIAQE^S. 

A  grantor,  plaintiff,  deposited  three  war- 
ranty deeds  in  escrow,  with  instructions  to  de- 
liver on  payment  of  $4  per  acre,  to  pay  tbe 
mortgages  thereon,  and  to  remit  the  balance  less 
expenses.  The  depository  bank,  defendant,  de- 
livered tbe  deeds  to  another  bank.  One  deed 
was  returned  to  plaintiff,  but  two  were  record- 
ed. The  mortgages  were  not  paid.  It  was 
stipulated  "that  the  liability  of  the  defendant  is 
the  same  as  if  the  money  called  for  by  tbe 
agreement  under  which  the  deeds  were  delivered 
to  the  defendant  bad  in  fact  been  actually  paid 
to  defendant."  It  is  held,  under  such  stipula- 
tion, the  trial  court  was  justified  in  givinj; 
plaintiff  judgment  in  a  sum  obtained  by  multi- 
plying $4  by  the  number  of  acres  In  the  two 
recorded  deeds. 

[EM.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  §S  17-20;  Dec.  Dig.  S  14.*] 

2.  EVIDENCB     (S     370*)  —  DOCTJMBKTABT     EVI- 
DEHCE— ACKNOWLEDOEO    DEED. 

Under  section  4710,  Rev.  Laws  1905,  a 
duly  acknowled^  deed,  with  the  certificate  of 
the  proper  officer  indorsed  thereon,  in  posses- 
sion of  and  produced  by  the  party  claiming  un- 
der it.  Is,  If  relevant  to  the  issues,  admissible  in 
the  evidence  without  other  proof,  and  is  prima 
facie  evidence,  not  only  that  it  was  signed  by 
the  grantor,  but  also  that  it  was  delivered. 
Tucker  v.  Helgren,  102  Minn.  382,  113  N.  W. 
912. 

fFd.  Note.— For  other  cases,  see  Ev'iierux, 
Cent.  Dig.  IS  1559-1579:   Dec  Dig.  {  370.*] 

Appeal  from  District  Court,  Polk  County; 
William  Watts,  Judge. 

Action  by  Asher  Murray  against  L.  D. 
Foskett  and  others.  Judgment  for  plaintiff 
was  ordered,  and  defendants  appeal  from  an 
order  denying  a  motion  for  judgment  not- 
withstanding the  decision  or  for  a  new  trial. 
AflSrmed. 

Geo.  M.  Bleedier  and  James  E.  O'Brien, 
for  appellants.  H.  J.  Maxfleld  and  Martin 
O'Brien,  for  respondent 

PEIR  CURIAM.  This  is  an  action  to  re- 
cover damages  claimed  to  have  resulted  from 
Che  failure  to  perform  the  terms  of  an  es- 
crow agreement.  Tbe  court,  on  findings  of 
fact  and  conclusions  of  law,  ordered  Judg- 
ment for  plaintiff  and  respondent  The  de- 
fendant and  appellant  moved  for  judgment 
notwithstanding  the  decision  or  for  a  new 
trial.  -The  appeal  was  taken  from  the  order 
denying  that  motion. 
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Plaintiff  was  the  owner  of  480  acres  of 
land  In  Hubbard  county,  incumbered  with 
mortgages  aggregating  $1,160.50.  The  plain- 
tiff agreed  to  sell  that  land  free  from  in- 
cumbrance to  one  Jacobson  for  $4  per  acre. 
With  his  wife  be  executed  three  separate 
warranty  deeds,  each  covering  160  acres,  and 
each  running  to  Jacobson.  Plaintiff  sent 
these  three  deeds,  with  an  abstract  of  title, 
to  defendant,  with  the  following  instruc- 
tions: "You  may  deliver  these  deeds  and  ab- 
stracts to  Mr.  Peterson,  on  payment  of  $1,- 
920  due  me  on  sale  of  this  land.  Out  of  this 
money  yon  may  dednct  $1,160.50,  and  remit 
to  Frank  Wilson  Investment  Co.,  of  Wadena, 
to  pay  three  mortgages  now  on  the  land,  as 
per  statement  herewith.  You  can  also  re- 
serve say  $10  or  $15  to  cover  expenses  of 
recording  releases  of  these  mortgages  and 
showing  them  on  the  abstracts,  and  remit 
balance  to  me,  and,  when  Mr.  Peterson  gives 
a  statement  of  the  share  of  expense  properly 
chargeable  to  me,  you  may  pay  him  out  of 
the  $10  or  $15  reserved,  and  send  balance 
to  me,  with  statement,  less  your  charges." 

Defendant  received  the  deeds  and  instruc- 
tions, and  undertook  the  collection,  and  sent 
them  to  another  bank  for  delivery  on  pay- 
ment. One  of  the  three  original  deeds  was 
returned,  undelivered  and  unrecorded,  to  the 
plaintiff,  by  the  defendant.  Two  deeds  ap- 
pear to  have  been  recorded,  but  the  details  of 
their  delivery  are  undisclosed.  The  defend- 
ant on  this  appeal  insists  upon  the  substance 
of  many  facts  as  to  which  there  Is  no  oc- 
casion to  make  any  statement  here,  in  view 
of  the  stipulation  which  will  be  hereinafter 
quoted.  The  lower  court  ordered  Judgment 
for  the  plaintiff  for  $1,280 ;  that  is,  $4  per  acre 
for  the  320  acres  covered  by  the  two  deeds 
which  were  recorded.  The  defendant  insists 
that  it  Is  aggrieved  by  the  decision  of  the 
court  In  two  respects,  which  will  be  con- 
sidered In  the  order  in  which  he  states  them. 

1.  Defendant  Insists:  "It  appears  from  the 
evidence  that  respondent  has  not  suffered 
any  damage,  for  the  reason  that  he  still  Is 
the  owner  of  land;  no  title  having  passed, 
because  of  the  unauthorized  delivery  of  the 
deeds."  In  that  connection  he  insists  that 
there  is  no  evidence  as  to  the  delivery  of 
these  deeds  by  the  defendant,  nor  as  to  their 
possession  by  Jacobson  or  his  agents,  nor  as 
to  who  brought  or  sent  them  to  the  register's 
office.  It  is  quite  unnecessary  to  further 
state  either  defendant's  position  or  to  con- 
sider the  authorities  to  which  he  refers  us, 
because  of  a  stipulation  entered  into  between 
the  parties,  which  we  will  subsequently  set 
rorth.  We  are  unwilling  to  appear,  however,^ 
as  recognising  tliat  "when  a  deed  is  left  with 
a  third  party  by  the  grantor  as  an  escrow, 
to  be  delivered  to  the  grantee  by  such  third 
party  upon  the  performance  of  a  condition, 
and  such  deed  is  delivered  without  the  per- 
formance of  the  condition,  the  deed  conveys 
no  title  either  to  the  grantee  or  purchaser 


under  him."  Many  authorities  are  cited  In 
support  of  this  position.  Thus  in  Haven  ▼■ 
Kramer,  41  Iowa,  382,  the  court  says:  "The 
pretty  decided  weight  of  authority  Is  that 
where  the  depositary  of  a  deed  held  as  an 
escrow  delivers  it  to  the  grantee,  without 
performance  of  the  conditions  upon  which 
the  delivery  was  to  be  made,  no  title  passes, 
and  a  subsequent  purchaser  from  such  gran- 
tee, without  notice  and  for  a  valuable  con- 
sideration, acquires  no  title  and  will  not  be 
protected."  Jackson  v.  Rowley,  88  Iowa,  184, 
65  N.  W.  339;  Black  t.  Shreve,  13  N.  J.  Eq. 
458;  ETverts  v.  Agnes,  4  Wis.  356,  65  Am. 
Dec.  314;  Stanley  v.  Valentine,  79  111.  554; 
Shirley  v.  Ayers,  14  Ohio,  308,  45  Am.  Dec. 
546. 

Nor  are  we  willing  to  impliedly  admit  that 
sequence  from  the  initially  fallacious  prem- 
ise that  the  principal  may  never  be  held  with 
respect  to  third  persons  for  the  unauthoris- 
ed acts  of  his  agent  See  Penas  v.  Railway 
Co.,  127  N.  W.  926.  In  brief,  the  burden  does 
not  rest  upon  the  grantee  in  a  deed,  before 
receiving  it,  to  investigate  whether  it  had 
previously  been  deposited  in  escrow  with  a 
depository  who  had  violated  the  terms  of  bis 
trust  On  the  contrary.  It  Is  the  settled 
rule  in  this  state,  under  section  4710,  Rev. 
Laws  1905,  that  a  duly  acknowledged  deed, 
with  the  certificate  of  the  proper  officer  in- 
dorsed thereon,  in  possession  of  and  produc- 
ed on  trial  by  a  party  claiming  under  It,  is, 
if  relevant  to  the  issues,  admissible  in  evi- 
dence without  other  proof,  and  Is  prima  facie 
evidence,  not  only  that  It  was  signed  by  the 
grantor,  but  also  that  it  was  delivered. 
Chief  Justice  Start  in  Tucker  v.  Helgren, 
102  Minn.  382,  113  N.  W.  912. 

The  stipulation  to  which  we  have  referred 
was  as  follows:  "That  the  liability  of  the 
defendant  In  this  case  is  the  same  as  if  the 
money  called  for  by  the  agreement  under 
which  the  deeds  in  question  were  delivered 
to  defendant  was  in  fact  actually  paid  to  the 
defendant."  That  stipulation  has  been  In  no 
wise  assailed.  Nor  was  any  application 
made  for  relief  from  Its  terms,  on  the  ground 
of  mistake  or  otherwise.  We  must  respect 
it  and  be  governed  by  it  Literally  constru- 
ed, that  stipulation  bound  defendant  to  the 
receipt  of  $1,920  for  the  three  tracts  of  480 
acres  of  land.  It  appears  affirmatively,  how- 
ever, that  only  two  deeds  to  Jacobson,  cover- 
ing only  820  acres,  had  been  recorded,  and 
that  one  deed  had  been  returned  to  the  de- 
fendant by  the  plaintiff.  In  the  light  of 
these  facts,  the  stipulation  was  regarded  by 
the  trial  court  as  determining  the  liability 
of  the  defendant  in  this  case  as  being  the 
same  as  if  the  money  called  for  by  the  agree- 
ment under  which  the  deeds  In  question  were 
delivered  to  defendant  was  in  fact  actually 
paid  to  the  defendant  in  the  amount  of  $1,- 
280  for  two  of  the  three  tracts  of  land.  To 
this  disposition  the  plaintiff  does  not  ohlect; 
and  defendant  la  in  no  position  to  complain 
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of  this  relief  from  the  literal  result  to  whlcb 
be  formally  consented. 

It  \vould  appear,  from  the  stiptilation,  that 
for  purposes  of  liability  in  this  lawsuit  de- 
fendant must  be  treated  as  haying  the  full 
consideration  of  these  two  deeds,  to  wit,  $1,- 
2S0,  In  his  possession.  To  whom  would  that 
money  belong?  If  the  persons  interested  In 
the  payment  of  the  mortgages  were  before 
the  court,  and  the  controversy  concerned 
their  rights  as  against  either  or  both  defend- 
ant and  plaintifT,  an  obvlonsly  different  sit- 
uation would  be  presented,  as  to  the  result 
of  which  there  is  no  present  occasion  for  ex- 
pression of  opinion.  The  defendant,  it  is 
expressly  admitted,  had  not  paid  such  cred- 
itors or  discharged  the  mortgages.  It  Is  not 
insisted  that  defendant  was  under  any  pres- 
ent obligations  so  to  do,  while  plaintiff  had 
given  warranty  deeds  to  his  grantee,  and 
was  presumptively  under  liability  under  his 
covenant  against  Incumbrances.  The  posi- 
tion of  the  parties  in  its  simplest  terms  is 
this:  The  defendant  had  $1,280  of  plaintHTs 
money  In  his  possession.  Plaintiff  was  ob- 
Tiously  entitled  to  Its  recovery. 

In  the  view  here  taken  it  has  been  deemed 
tinnecessary  to  refer  to  many  conBlderatlons 
urged  upon  us  by  defendant,  and  especially 
the  consideration  of  certain  findings  of  fact 
by  the  trial  court,  which  he  assails  as  not 
being  supported  by  the  evidence. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  prepared  by  the  late 
Justice  JAGGARD,  and  In  accordance  with 
the  conclusions  reached  by  the  court,  the 
order  appealed  from  Is  affirmed. 


RAHDERS,  MERRITT  &  HAGT.ER  v.  PEO- 
PLE'S BANK  OF  MINNEAPOU'S  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  17,  1911.) 

(BvOahu*  hv  t%e  Court.) 

1.  Insubance  (J  116*)— Insubabuc  Interest 
— Pabtnebship. 

A  copartnership  has  an  Insurable  Interest 
in  the  life  of  one  of  the  partners. 

FEd.  Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  §  158 ;    Dec.  Dig.  %  116.»] 

2.  iNsuBANOE  (S  121*)— Life  Insubancb— Ab- 

SIOnVENT    TO    CORPOBATION. 

Whether  a  corporation  has  an  Insurable  In- 
terest in  the  life  of  a  stockholder  is  not  decided. 
But  an  insurance  contract,  which  has  been  is- 
sued and  carried  In  good  faith  upon  the  life  of 
a  member  of  a  copartnership,  may  be  assigned 
by  the  copartnership  to  the  corporation  organiz- 
ed for  the  purpose  of  succeeding  to  the  busi- 
ness. 

[EA.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  166;    Dec  Dig.  1  121.*] 

8.  IirscRANCB  (S  208*)— AssioRMENT  or  Poi.- 

lOT  BT  Parol. 

An  assignment  by  the  beneficiary  of  a  life 
Insnrance  policy  may  be  made  by  parol ;  no  ob- 
jection being  interposed  by  the  insurer. 

[E^.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  (  478;   Dec.  Dig.  %  208.*] 


Appeal  from  District  Court,  Hennepin 
County;  Horace  D.  Dickinson,  Judge. 

Action  by  Rahders,  Merritt  &  Hagler 
against  the  People's  Bank  of  Minneapolis 
and  others.  From  the  Judgment,  W.  G.  Dan- 
iels and  others  appeal.    Affirmed.' 

O.  A.  Will,  for  appellants.  Keith,  E^7anB, 
Thompson  &  Fairchild,  for  respondent 

LEWIS.  J.  From  1890  until  1907,  Rahders, 
Merritt  &  Hagler  were  copartners  in  busl- 
ness  in  North  Dakota,  under  the  name  Rahd- 
ers, Merritt  &  Hagler.  In  1907  a  corpora- 
tion was  formed  with  the  same  name.  Each 
former  partner  became  the  owner  of  one- 
third  of  the  capital  stock,  and  the  business 
of  the  copartnership  was  transferred  to  the 
corporation,  which  acquired  all  of  the  as- 
sets and  assumed  all  of  the  liabilities.  In 
1900  Merritt  took  out  $5,000  insurance  on  his 
life,  payable  to  his  estate,  and  delivered  the 
policies  to  the  copartnership,  and  after  the 
corporation  was  formed  they  were  scheduled 
among  the  assets  and  turned  over  to  the  cor- 
poration. The  premiums  were  all  paid  by 
the  copartnership  until  the  corporation  was 
formed,  and  then  one  premium  was  paid  by 
the  company.  By  the  agreement  of  the  par* 
ties  the  money  due  on  the  policies  was  paid 
by  the  insurance  company  to  the  People's 
Bank,  and  this  action  was  brought  to  secure 
Judgment  in  favor  of  the  corporation. 

The  trial  court  found  that,  while  said  part> 
nershlp  was  conducting  said  business,  the 
lives  of  the  several  members  were  insured 
by  said  copartnership  for  the  benefit  of  said 
firm  In  the  sum  of  $5,000  on  the  life  of  each 
partner;  that  all  of  the  premiums  on  the 
policies  taken  out  on  the  lives  of  the  mem- 
bers were  paid  by  said  partnership  as  an  ex- 
pense of  its  business,  and  that  the  policies 
so  takm  out  were  delivered  to  and  kept  in 
the  possession  of  said  partnership;  that  the 
policies  taken  out  by  Mr.  Merritt  by  inad- 
vertence were  not  transferred  or  formally 
assigned  to  said  partnership  or  to  said  cor- 
poration, but  that  the  same  were  at  all  times 
the  property  of  said  copartnership  until  the 
organization  of  said  corimratlon,  and  there- 
after were  the  property  of  said  corporation, 
and  were  at  all  times  recognized  by  said 
Merritt  as  part  of  the  assets  of  said  copart- 
nership, and  of  said  corporation  after  its 
organization,  and  were  listed  and  Included 
by  said  Merritt  in  the  statement  of  assets  of 
said  copartnership  which  were  transferred 
to  said  corporation  upon  its  taking  over  the 
business  and  assets  of  said  copartnership — ■ 
and  ordered  Judgment  for  the  corporation. 

The  administrators  of  the  estate  appealed, 
but  do  not  question  the  findings  of  fact 
They  claim  the  right  to  recover  upon  the  f(d- 
lowing  propositions  of  law:  First,  that  there 
was  no  insurable  interest  in  the  two  other 
members  of  the  copartnership  at  the  time 
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the  policies  were  Issued;  secxmd,  U  there 
was  an  Insurable  interest,  then  It  became 
eztlngiUsbed  on  the  formation  of  the  corpo- 
ration ;  and,  third,  any  assignment  or  change 
in  the  beneficiary  by  parol  wonid  be  an  nn- 
anthorlaed  alteration  of  the  contract  of  in- 
snrance. 

1.  The  qaestlon  of  Insurable  Interest  is 
folly  discussed  In  Bacon  on  Life  Insurance, 
a  218,  250,  where  the  leading  anthorltiee 
are  collected.  Any  reasonable  expectation  of 
pecuniary  benefit  or  advantage  from  the  con- 
tinued life  of  another  creates  an  Insurable 
interest  In  such  life.  The  essential  thing  is 
that  the  policy  shall  be  obtained  in  good 
faith,  and  not  for  the  purpose  of  speculating 
upon  the  hazards  of  a  life  In  which  the  in- 
sured has  no  interest.  Ck>nn.  Life  Insurance 
Co.  T.  Schaefer,  94  U.  B.  457,  24  L.  Ed.  251 ; 
Loomls  v.  Eagle,  6  Gray  (Mass.)  396.  It  does 
not  require  a  very  great  Interest  to  take  a 
case  out  of  the  objection  of  being  a  wager 
policy.  Each  member  of  a  copartnership 
certainly  has  an  interest  In  the  continuance 
of  the  lives  of  his  copartners,  growing  out  of 
the  partnership  relation.  The  necessities  of 
the  business  incur  more  or  less  liability, 
which  might  be  serious  financially  if  one 
were  removed  by  death.  Conn.,  etc.,  Insur- 
ance Co.  V.  Luchs,  108  n.  S.  498,  2  Sup.  Ct 
949,  27  L.  Ed.  800.  This  Is  the  general  rule, 
and  we  hold  that  the  partnership  in  ques- 
tion had  an  insurable  interest  in  the  life  of 
Mr.  Merrltt. 

2.  Among  the  assets  turned  over  by  the 
copartnership  to  the  corporation,  upon  its 
formation  In  1907,  were  the  Merrltt  insur- 
ance policies,  and  two  other  policies  held  by 
the  partnership  upon  the  lives  of  the  other 
two  members.  The  three  members  of  the  co- 
partnership were  the  charter  members  of  the 
corporation,  and  the  capital  stock  of  $50,000 
was  divided  equally  among  them,  and  so  re- 
mained to  the  time  of  Mr.  Merritt's  death, 
at  which  time  the  corporation  had  paid  one 
premium.  The  court  found  that  the  policies 
were  Issued  for  the  benefit  of  the  copartner- 
ship, and  that  the  corporation  when  formed 
became  the  beneficiary.  This  is  equivalent 
to  finding  that  the  contract  of  insurance  was 
transferred,  although  there  was  no  formal 
assignment  of  the  policies.  This  finding  was 
not  attacked  by  the  appellant;  but  it  is  de- 
nied that  the  corporation  could  legally  be- 
come the  beneficiary,  because  It  had  no  in- 
surable interest  in  the  life  of  its  stockholder, 
Mr.  Merrltt 

Tbere  is  a  great  diversity  of  opinion  on 
this  qnestion.  In  some  Jurisdictions  it  has 
been  squardy  held  that  a  policy,  though  val- 
id in  Its  inception,  is  void  In  the  hands  of  an 
assignee  having  no  insurable  Interest  in  the 
life  of  the  insured.  Tate  v.  Building  Ass'n, 
97  Va.  74,  33  &  B.  882,  4S  L.  R.  A  243,  75 
Am.  St  Rep.  770;  Cheeves  v.  Anders,  87 
Tex.  287,  28  S.  W.  274,  47  Am.  St  Bq).  107; 
Metropolitan  Life  Insurance  Co.  t.  Bllson, 
laON.W.— 2 


72  Kan.  199,  83  Paa  410,  3  L.  R.  A  (N.  &) 
934,  116  Am.  St  Rep.  189;  Bendet  v.  Ellis, 
120  Tenn.  277,  111  S.  W.  793,  18  L.  R.  A  (N. 
S.)  114,  127  Am.  St  Rep.  1000.  The  weight 
of  authority,  however,  supports  the  rule  tha^ 
a  policy,  valid  when  issued,  may  be  assign- 
ed as  a  chose  In  action  to  one  having  no  in- 
surable Interest  in  the  Insured.  Dixon  v. 
National  Life  Insurance  Co.,  168  Mass.  48, 
46  N.  B.  430;  Prudential  Ins.  Co.  v.  Liersch, 
122  Mich.  436,  81  N.  W.  258;  Steinback  v. 
Diettenbrock,  158  N.  Y.  24,  52  N.  E.  662,  44 
L.  R.  A.  417,  70  Am.  St  Rep.  424;  RltOer  v. 
Smith,  70  Md.  261,  16  AO.  890,  2  L.  R.  A. 
844.  The  reasoning  in  support  of  this  line 
of  decisions  is  that  the  Insured  ought  to  be 
permitted  to  realize  at  any  time  on  the  value 
of  Ills  policy;  that  it  is  a  species  of  prop- 
erty, and  the  value  of  life  insurance  as  an  as- 
set would  unnecessarily  be  lost  If  not  made 
assignable  as  other  cboses  in  action.  Of 
course,  good  faith  in  the  transaction  is  re- 
quired, and  the  courts  do  not  hesitate  to  con- 
demn a  policy  Issued  for  the  purpose  of  hav- 
ing it  assigned.  See  valuable  note  to  Met 
Life  Ins.  Cb.  v.  Elison,  3  L.  R.  A.  (N.  S.)  934. 
Our  own  court  in  Brown  v.  Equitable  L.  A. 
S.,  75  Minn.  412,  78  N.  W.  103,  671,  79  N.  W. 
968,  decided  that  a  policy,  valid  when  is- 
sued, was  valid  in  the  hands  of  a  bank 
which  had  loaned  money  on  it  to  the  assignee 
of  the  insured. 

The  courts  are  not  unanimous  on  the  ques- 
tion whether  a  corporation  has  an  insurable 
interest  in  its  stockholders.  An  interesting 
discussion  of  this  subject  is  found  in  Me- 
chanics' Nat  Bank  v.  Comins,  72  N.  H.  12, 
55  Ati.  191,  101  Am.  St  Rep.  650.  But  that 
question  is  not  directly  Involved  here,  and 
it  is  unnecessary  to  determine  whether  this 
corporation  might  have  taken  out  a  policy  on 
the  life  of  Mr.  Merrltt  These  policies  were 
issued  in  good  faith  to  the  copartnership, 
and  acquired  in  good  faith  by  the  corpora- 
tion, and  on  authority  and  on  principle  that 
company  is  entitled  to  collect  the  amount 
of  the  policies  as  assignee. 

3.  It  only  remains  to  notice  appellant's 
third  point  that  the  assignment  if  made^ 
was  by  parol,  and  contrary  to  the  terms  of 
the  written  contract  There  are  three  an- 
swers to  this  objection:  First,  the  writing 
— that  is,  the  policies — do  not  forbid  an  as- 
sig^nment  of  the  contract  and  do  not  pro- 
vide in  what  manner  an  assignment  shall 
be  made;  second,  the  court  found  that  the 
policies  became  the  proper^  of  the  corpora- 
tion, and  appellant  does  not  question  the 
fact;  and,  third,  the  insurance  company  ad- 
mits its  liability  on  the  policies,  and  makes 
no  objection  to  the  method  of  the  transfer  or 
assig^nment  and  as  between  the  assignor  and 
assignee  an  assignment  by  parol  was  suffi- 
cient Hogue  V.  Minn.  Packing  &  Prov.  Co., 
59  Mhin.  39,  60  N.  W,  812. 

Affirmed. 
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In   re   DULUTH  TERMINAL   RT.    CO. 
DULUTH  TERMINAL  RY.  OO.  t.  OITI  OF 

DDLUTH  et  »1. 
(Supreme  Oonrt  of  Minnesota.    Feb.  17,  1911.) 

(8yttahii$  hy  th«  Court.) 

1.  Eminent  Doicain  (J  178*)— Condeictation 
Pbocekdinos — Aduibsibiuty  or  Evidence. 

The  city  of  Duluth,  by  ordinance,  granted 
to  the  Dnluth-Thnnder  Bay  Railway  Company 
a  franchise  on  specified  terms  and  conditions 
to  construct  a  railway  alonj;  Arthur  avenue 
extended.  Said  company  accepted  the  ordi- 
nance and  is  conatructinp  the  railway.  Prior 
to  the  passage  of  this  ordinance,  but  subsequent 
to  its  introduction  in  the  dtr  conncil,  the  peti- 
tioner herein  institated  condemnation  proceed- 
ings to  acquire  the  right  to  construct  a  railway 
along  the  same  portion  of  the  street  The  two 
rights  being  inconsistent,  the  franchise  granted 
by  the  ordinance  is'  the  prior  and  superior  right, 
and  the  city  of  Duluth  liad  such  an  interest  in 
the  contract  ordinance  that  it  could  introduce 
such  grant  In  evidence,  and  base  thereon  an 
objecticm  to  the  prosecution  of  the  condemna- 
tion proceedings  instituted  by  the  petitioner: 
the  Dnluth-Thunder  Bay  Railway  Company  not 
objecting  to  such  proceedings. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  484-^7;  Dec.  Dig.  | 
178.*] 

2.  Eminent  Domain  (|  IW*)— Condemnation 
Pboceei)ino9— Statittort  Provisions. 

Chapter  74,  Laws  1803,  an  amendment  to 
section  1  of  title  1  of  chapter  34,  Gen.  St. 
1866,  provided  that  no  corporation  formed  un- 
des  this  title  shall  have  any  right  to  construct, 
maintain,  or  operate  upon  or  within  any  street 
of  any  city  or  village  a  railway  of  any  kind, 
without  first  obtaining  a  franchise  therefor 
from  such  dty  or  village.  This  provision  was 
in  direct  partial  conflict  with  the  provision  of 
section  29  of  said  chapter,  anthorizing  railway 
companies  to  acquire,  by  condemnation,  the 
right  to  occupy  any  road,  street,  or  alley  for 
the  necessary  location  of  its  railroad.  To  the 
extent  of  such  conflict,  section  29  was  amended, 
and  the  rifcbt  therein  given  a  Railway  company 
to  appropriate,  througb  condemnation  proceed- 
ings, such  portion  of  nigh  ways  as  may  be  nec- 
essarv  for  the  construction  of  its  road,  with- 
out first  obtaining  a  franchise,  was  limited  to 
highways  ontside  of  cities  and  villages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  167.*] 

3.  Eminent  Domain   (S  167*)  —  Statutokt 

PbO  VISIONS. 

The  amendment  of  1893  applies  to  action 
taken  thereafter,  but  with  reference  to  such 
action  the  section  is  construed  as  if  originally 
enacted  in  its  amended  form.  It  therefore  lim- 
its the  power  conferred  on  all  corporations  or- 
ganized thereunder,  whether  organized  prior  to 
or  after  1803. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Dec.  Dig.  {   167.*] 

4.  Constitutional  Law  ({  183*)— Impaibino 
Obligation  of  Contract. 

The  placing  of  such  limitation  on  the  pow- 
er of  eminent  domain,  by  an  amendment  to  the 
general  law  conferring  the  power,  did  not  im- 
pair the  obligation  of  a  contract  or  destroy  any 
property  right 

[Bd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  376 ;   Dec.  Dig.  |  133.*] 

5.  Condemnation— Statutes. 

The  provisions  of  the  statutes  referred  to 
were  earned  forward  into  the  Revision  of  1906 
under  a  different  arrangement   of  and  subdi- 


vision into  sections.  Bnt  by  such  rearrange- 
ment no  alteration  was  apparently  intended, 
and  none  was  therefore  made  in  the  existing 
law. 

6.  Eminent  Domain  ({  167*)— Condemnation 
Pbooeedinos— Statutobt  Provisions. 
A  railway  company,  organized  under  title 
1,  c.  34,  Gen.  St.  1878,  whether  organized  be- 
fore or  since  1803,  is  not  authorized  by  the 
laws  of  this  state,  special  reference  being  had 
to  sections  2841  and  2016,  Rev.  I^ws  1005,  to 
acquire  by  condemnation  proceedings  the  pub- 
lic easement  in  any  portion  of  a  street  with- 
in a  city  or  village  to  construct,  maintain,  or 
operate  a  railway  of  any  kind  along  such  street 
A  franchise  must  first  be  obtained  from  the 
city  or  village  before  such  railway  company 
can  acquire  such  right  to  construct,  maintain, 
or  operate  tf  railway  along  a  street  therein. 

[Ed.  Note.— For  other  cases,  see  E&ninent  Do- 
main, Dec.  Dig.  i  167.*] 

Appeal  from  District  Court,  St  Louis 
County;   Homer  B.  Dlbell,  Judge. 

Condemnation  proceedings  by  the  Duluth 
Terminal  Railway  Company  against  the  City 
of  Duluth  and  others.  Judgment  of  dismiss- 
al, and  petitioner  appeals.    Affirmed. 

J.  A.  Murphy  and  Baldwin,  Baldwin  & 
Dancer,  for  appellant.  Bert  Fesler.  for  re- 
spondent. 

SIMPSON,  J.  This  Is  a  condemnation 
proceeding  InsUtnted  by  the  Duluth  Terminal 
Railway  Company.  The  Duluth-Thunder 
Bay  Railway  Company  condemned  certain 
lands  in  the  city  of  Duluth,  and  laid  out  a 
proposed  railway  line  over  such  lands  and 
along  Arthur  avenue  extended,  a  street  In 
the  city  of  Duluth,  connecting  with  the  In- 
terstate Bridge.  Later  an  ordinance  was 
Introduced  in  the  city  council  of  the  city  of 
Duluth,  granting  to  the  said  Duluth-Thunder 
Bay  Railway  Company,  upon  certain  speci- 
fied terms  and  conditions,  the  right  and  fran- 
chise to  erect  and  maintain  a  single  or 
double  track  railway  upon  a  trestle  from 
said  Interstate  Bridge,  along  said  Arthur 
avenue  extended,  for  a  distance  of  some  600 
feet,  and  thence  along  a  designated  route. 
This  ordinance  was  In  due  course  thereafter 
passed  and  approved  January  13,  1909.  The 
Duluth-Thunder  Bay  Railway  Company  duly 
accepted  the  franchise  thereby  granted,  and 
agreed  to  perform  all  acts  and  things  by  the 
terms  of  the  ordinance  required  of  it,  and 
thereupon  commenced  constructing  the  tres- 
tle provided  for  therein. 

After  this  ordinance  was  introduced,  and 
shortly  before  its  passage,  the  Duluth  Ter- 
minal Railway  Company  Instituted  these 
condemnation  proceedings,  and  thereby  seeks 
to  acquire,  among  other  lands,  for  use  for 
the  construction  of  an  extension  of  its  line 
of  railway,  the  strip  of  land  In  Arthur  av- 
enue extended  over  which,  by  the  ordinance 
referred  to,  the  Duluth-Thunder  Bay  Rail- 
way Company  was  granted  the  right  to  con- 
struct and  maintain  a  railway  line.  The 
Duluth  Terminal  Railway  Company  was  or- 
ganized In  1887  under  title  1,  c.  34,  Gen. 
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St  18T8.  In  1888  the  city  of  Duluth  granted 
it  a  franchise  to  constrnct  railway  tracks  on 
certain  named  streets  for  operating  a  line 
of  railway  and  for  furnishing  trackage  con- 
nections to  other  railroads.  Beginning  aboat 
two  years  thereafter  it  constructed  several 
miles  of  terminal  or  connecting  tracks,  and 
baa  since  maintained  them,  furnishing  there- 
by trackage  facilities  for  such  other  railway 
companies  as  desire  to  use  the  same.  This 
proposed  extension  along  Arthur  avenue  is 
desired  to  connect  Its  present  tracks  with  the 
tracks  on  the  Interstate  Bridge. 

Among  the  terms  contained  in  the  ordi- 
nance granting  the  franchise  to  the  Dulnth- 
Thunder  Bay  Railway  Company  to  construct 
and  maintain  tracks  over  Arthur  avenue  ex- 
tended, connecting  with  the  Interstate 
Bridge,  was  the  requirement  that  all  other 
railway  companies  shonid  be  permitted  to 
use  such  tracks  to  their  capacity,  upon  condi- 
tions substantially  like  those  Imposed  by  the 
ordinance  upon  the  owning  company.  There- 
by the  elevated  structure  being  built  by  the 
Duluth-Thunder  Bay  Railway  Company  is 
made  to  afford  access  to  the  Interstate 
Bridge  for  railway  companies  of  much  the 
same  character  and  convenience  which  would 
be  afforded  if  such  tracks  were  constructed 
by  the  petitioner.  It  is  entirely  Impractica- 
ble to  have  more  than  one  such  approach  to 
the  bridge  along  Arthur  avenue  extended. 

Upon  the  hearing  on  the  petition  the  court 
found.  In  addition  to  the  facts  above  stated, 
that  title  public  interest  does  not  require  the 
track  proposed  to  be  constructed  by  the  pe- 
titioner, and  directed  the  entry  of  Judgment 
dismissing  this  proceeding.  From  such  or- 
der the  petitioner  appeals.  The  city  of  Du- 
luth appeared  in  the  court  below  in  opposi- 
tion to  the  proposed  condemnation,  and  ap- 
pears In  this  court  as  respondent 

By  the  appeal,  three  questions  are  raised 
In  this  court  for  determination:  (1)  Did  the 
city  of  Duluth  have  the  right  on  the  hear- 
ing to  Introduce  evidence  tending  to  show 
a  prior  right  or  easement  of  the  Duluth- 
Thunder  Bay  Railway  Company  In  Arthur 
avenue  extended,  and  to  Interpose  such  prior 
easement  as  an  objection  to  the  taking  of  the 
same  land  by  the  appellant;  the  Duluth- 
Thunder  Bay  Railway  Company  not  object- 
ing? (2)  Is  the  right  of  the  Duluth-Thunder 
Bay  Railway  Company  to  the  use  of  the 
Ptrip  of  land  In  Arthur  avenue  extended  for 
connecting  railway  tracks  superior  to  the 
right  herein  sought  to  be  acquired  by  the  an- 
pellant?  (3)  Can  the  petitioner,  by  condem- 
nation proceedings,  acquire  the  right  to  con- 
struct maintain,  and  operate  Its  railway  up- 
on a  street  in  the  city  of  Duluth ;  It  not  hav- 
ing first  obtained  from  said  city  a  franchise 
conferring  such  right? 

The  ftmdamental  question  Is  the  last  one 
above  stated.  Involving,  as  It  does,  the  power 
of  the  appellant  under  the  laws  of  the  state, 
to  acquire  the  right  here  sought  in  Arthur 
avenue  extended  by  condemnation  proceed- 


ings. Section  2916,  Rev.  Laws  1905,  Is  as  fol- 
lows: "When,  In  the  location  of  any  rail- 
road. It  becomes  necessary  to  occupy  any 
road,  street,  alley,  or  other  public  way,  the 
municipal  corporation  or  other  public  au- 
thority owning  or  having  charge  thereof  and 
the  railroad  company  may  agree  upon  the 
manner,  terms,  and  conditions  in  and  upon 
which  the  samejmay  be  used  or  occupied,  or 
such  corporation  may  appropriate  so  much  of 
the  same  as  shall  be  necessary,  by  condemna- 
tion proceedings  under  the  right  of  eminent 
domain."  This  provision,  in  substantially  its 
present  form,  was  contained  in  the  Revised 
Statutes  of  186G.  Under  It  the  public  ease- 
ment In  a  street  or  highway,  as  well  within 
cities  and  villages  as  In  country  districts, 
could  be  and  was  frequently  acquired  by 
condemnation  proceedings:  Kaiser  t.  Rail- 
road Company,  22  Minn.  149;  Campbell  v. 
Stillwater,  32  Minn.  SOS,  20  N.  W.  320,  60 
Am.  Rep.  567;  Harrington  v.  Railroad  Com- 
pany, 17  Minn.  216  (Gil.  188) ;  Adams  v.  Rail- 
road Co.,  18  Minn.  260  (Oil.  236). 

Section  2841,  Rev.  Laws  1905,  Is  as  fol- 
lows: "Corporations  may  be  organized  for 
the  construction,  acquisition,  maintenance,  or 
operation  of  any  work  of  Internal  Improve- 
ment, Including  railways,  street  railways, 
telegraph  and  telephone  lines,  canals,  slack- 
water,  or  other  navigation,  dams  to  create  or 
improve  a  water  supply  or  to  furnish  power 
for  public  use,  and  any  work  for  supplying 
the  public,  by  whatever  means,  with  water, 
light,  heat  or  power,  Including  all  requisite 
subways,  pipes,  and  other  conduits.  But  no 
corporation  so  formed  shall  construct  main- 
tain, or  operate  a  railway  of  any  kind,  or 
any  subway,  pipe  line  or  other  conduit  In 
or  upon  any  street,  alley,  or  other  public 
ground  of  a  dty  or  village,  without  first  ob- 
taining from,  and  compensating  said  city  or. 
village  for,  a  franchise  conferring  such 
right" 

The  last  part  of  section  2841  In  terms  ap- 
plies to  the  construction,  maintenance- or  op- 
eration of  a  railway  of  any  kind  upon  any 
street  of  a  dty  or  village  by  cori>orations  or- 
ganized to  construct  and  operate  railways. 
Its  apparent  force  and  effect  Is  to  limit  the 
authority  to  appropriate,  by  condemnation 
proceedings,  so  much  of  highways,  roads, 
and  streets  as  may  be  necessary  in  the  loca- 
tion of  a  railroad,  conferred  by  section  2916, 
to  such  highways  as  are  not  within  the  lim- 
its of  cities  or  villages.  To  ascertain  clear- 
ly the  relationship  of  the  two  sections,  it 
la  necessary  to  examine  their  history  and  the 
provisions  of  the  law  therein,  as  they  existed 
prior  to  the  revision  of  1905.  Title  1,  c. 
34,  Rev.  St  1866,  provides  for  the  organiza- 
tion of  corporations  having  the  right  of  emi- 
nent domain.  Sections  1  and  29  of  this  title, 
the  two  sections  involved  In  the  present  In- 
quiry, are  as  follows: 

"Section  %  Any  number  of  persons,  not 
less  than  five,  may  associate  themselves  and 
become  Incorporated  for  the  purpose  of  build- 
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ing,  Improving  and  operating  railways,  tele- 
graphs, canals,  or  slackwater  navigation,  up- 
on any  river  or  lake,  and  all  works  of  In- 
ternal Improvement  which  require  the  taking 
of  private  property  or  any  easement  there- 
in." 

"Sec.  29.  If  It  becomes  necessary,  in  the 
location  of  any  part  of  a  raUroad,  to  occupy 
any  road,  street,  alley  or  pnblle  way,  or  any 
part  thereof,  it  shall  be  competent  for  the 
municipal  or  other  corporatl(m  or  public  of- 
ficer, or  public  authorities,  owning  or  hav- 
ing charge  thereof,  and  the  raUroad  com- 
pany, to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the 
same  may  be  used  or  occupied;  or  such  com- 
pany may  appropriate  so  much  of  the  same 
as  may  be  necessary  for  the  purposes  of 
said  road,  in  the  same  manner  and  upon  the 
same  terms  as  Is  herein  provided  for  the 
appropriation  of  the  property  of  Individuals." 

Eliminating  amendments  and  provisions 
not  material  here,  by  chapter  74,  Laws  1893, 
section  1  was  amended  "so  as  to  read  as  fol- 
lows," by  adding  to  It  the  following  provi- 
sion: "But  no  corporation  formed  under 
this  title  shall  have  any  right  to  construct, 
maintain  or  operate  upon  or  within  any 
street,  alleys  or  other  highway  of  any  city 
or  village,  a  railway  of  any  kind  or  any 
subway,  pipe  line  or  other  conduit  for  sup- 
plying the  public  with  water,  gas  light,  elec- 
tric light,  heat,  power  or  transportation  or 
any  improvement  of  whatsoever  nature  or 
kind,  without  first  obtaining  a  franchise 
therefor  from  such  city  or  village  according 
to  the  terms  of  its  charter  and  without  first 
making  just  compensation  therefor,  as  here- 
in provided." 

Clearly  this  amendment  had  the  same  ef- 
fect upon  section  29  as  if  it  had  been  added 
to  It,  instead  of  to  section  1.  By  its  terms 
the  amendment  applies  to  all  corporations 
organized  under  title  1.  The  corporations 
referred  to  in  section  29  are  organized  under 
title  1  and  are  as  directly  related  to  section 
1  as  any  other  corporations  organized  there- 
under. Title  1  relates  to  one  subject  The 
division  into  sections  Is  not  important  In  de- 
termining the  meaning  of  the  provisions  con- 
tained in  the  title.  In  meaning  and  etfect 
sections  1  and  29,  as  originally  enacted,  were 
one  law  and  could  be  read  consecutively. 
An  amendment  to  such  law  necessarily  chang- 
ed all  parts  of  the  law  in  conflict  with  the 
amendatory  provision.  The  amendment  was 
appropriately  put  after  section  1,  instead  of 
section  29,  because  it  related  to  other  struc- 
tures as  weU  as  to  railroads;  but  the  amend- 
ment, in  so  far  as  it  in  terms  relates  to  rail- 
roads, limits  the  right  to  take  property  or 
an  easement  therein  for  the  constmction  of 
"a  railway  of  any  kind,"  and  applies  direct- 
ly and  manifestly  to  the  right  given  In  sec- 
tloa  29.  An  examination  of  title  1  shows 
that  it  could  have  no  other  application.  As 
stated  by  Justice  Mitchell,  in  Stevens  v.  City 
of  Minneapolis,  29  Minn.  219,  12  N.  W.  633: 


"The  great  fundamental  tuHb  In  construing 
statutes  is  to  ascertain  the  intent  of  the  Leg- 
islature, and  to  attain  this  object  every  i>art 
of  a  statute  must  be  considered  in  connec- 
tion with  the  whole,  so  as,  if  possible,  to 
give  effect  to  every  part"  The  Legislature, 
in  1893,  clearly  intended  to  place  a  limit  on 
the  theretofore  existing  power  of  railway 
corporations  to  acquire,  by  condemnation,  a 
public  easeinent  in  highways  for  railroad 
purposes.  Section  29  contained  the  thereto- 
fore existing  power,  and  must  yield  to  the 
limitation  contained  in  the  amendment 

The  position  that  this  amendment  did  not 
apply  to  section  29,  because  it  was  general 
and  applied  to  other  structures  as  well  as 
railways,  while  section  29,  containing  a  con- 
flicting provision,  was  limited  to  railways,  is 
clearly  untenable.  It  ignores  and  makes 
meaningless  the  inclusion  specifically  of  "rail- 
ways of  any  kind"  among  the  structures  cov- 
ered by  the  amendment  The  same  rule 
might  equally  well  be  applied  to  the  other 
structures  mentioned,  and  thus  the  entire 
amendment  would  be  meaningless.  In  fact, 
this  amendment,  limiting  as  it  does,  the  right 
of  condemnation  as  to  a  particular  class  of 
streets,  is  the  more  special  act  A  grant  of 
power  to  railways  organized  under  section 
1  to  condemn  a  right  of  way  upon  all  streets 
is  directly  in  partial  conflict  with  the  amend- 
ment to  section  1  providing  that  railways  so 
organized  shall  not  possess  that  right  as  to 
city  streets,  and  because  of  such  partial  con- 
flict the  amendment  necessarily  modifies  the 
power  by  limiting  it  to  streets  outside  of 
cities. 

Nor  is  there  any  basis  for  the  suggested 
construction  that  section  1,  as  amended,  be 
read  as  if  the  word  "hereafter"  were  In- 
serted in  it,  and  section  29  as  if  the  words 
"heretofore  organized"  were  Inserted  in  such 
section.  Section  1  is  the  foundation  section 
providing  the  method  of  organization  of  all 
corporations  embraced  in  title  1.  When 
amended,  it  still  so  provides,  and  necessarily 
refers  to  the  same  corporations  that  section 
29  refers  to.  The  amendment  going  as  it 
does  to  a  particular  power  of  corporations, 
applies,  of  course,  to  the  exercise  of  that 
power  thereafter  and  not  theretofore.  But 
section  1,  as  a  law,  dates  back  to  its  enact- 
ment find  not  to  the  date  of  the  amendment 
and  applies  to  corporations  organized  be- 
fore the  amendment  as  well  as  to  those  or- 
ganized after.  Railway  Co.  v.  Bronlette,  65 
Minn.  367,  67  N.  W.  1010;  Duluth  v.  Tele- 
phone Co..  84  Minn.  486.  87  N.  W.  1127;  Suth- 
erland, Stat  Const  S  237. 

These  provisions  were  carried  forward  in- 
to the  Revised  Laws  of  1906.  By  the  con- 
solidation, in  the  Revised  Laws,  of  titles  1 
and  2  of  the  former  statutes,  and  the  re- 
arrangement and  new  division  of  the  various 
provisions  of  the  law  into  sections,  the  rela- 
tion to  each  other  of  the  sections  under  con- 
sideration is  not  as  apparent  as  it  was  before 
the  revision.    But  an  examination  of  these 
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provisions,  as  contained  in  the  Revised  Laws, 
In  connection  wltb  tbe  statutes  as  they  there- 
tofore existed,  discloses  no  purpose  to  change 
the  former  meaning  or  efFect  Changes  made 
by  a  revision  will  not  be  construed  as  alter^ 
ing  tbe  law,  unless  it  is  clear  that  such  was 
the  intention.  Becklln  t.  Becklln,  99  Minn. 
307,  109  N.  W.  243. 

Neither  section  2926  nor  section  2838,  Rev. 
Lews  1905,  affect  the  question  under  con- 
sideration. Nor  does  the  fact  that  the  tracks 
along  Arthur  avenue  extended  connect  at 
one  end  with  a  bridge  over  navigable  waters 
in  any  way  affect  the  question  here  involv- 
ed. Snch  fact  tends  strongly  to  show  the 
necessity  of  the  use  of  the  street  for  railway 
purposes;  but  section  2841  does  not  contem- 
plate the  prevention  of  proper  public  im- 
provements. It  undertakes  to  regulate  the 
mamier  in  which  a  public  easement  under 
control  of  a  branch  of  the  state  may  be  trans- 
ferred to  a  public  service  corporation. 

Under  this  construction  given  to  the  amend- 
ment of  1893,  that  it  limited  tbe  theretofore 
existing  right  of  eminent  domain  and  took 
away  the  right  of  the  appellant  to  acquire, 
without  a  franchise,  by  condemnation,  a 
right  of  way  in  Arthur  avenue  extended,  the 
amendment  does  not  impair  a  contract  right 
or  privilege  granted  to  respondent  by  the 
state.  Admittedly  appellant  never  acquired 
nor  had  any  right  to  construct  a  track  on 
Arthur  avenue  extended.  By  the  present 
condemnation  proceeding  it  is  seeking  to  ac- 
quire that  right.  By  an  ordinance  of  the 
city  of  Duluth  it  was  given  a  right  to  con- 
struct its  tracks  on  several  streets  named 
therein.  Arthur  avenue  extended  was  not 
included,  and  in  fact  there  was  no  snch  street 
at  tbe  time  the  ordinance  was  passed.  The 
re$x>ondent,  in  common  with  all  other  rail- 
ways, had  tbe  right,  prior  to  the  amendment 
of  1S93,  to  institute  condemnation  proceed- 
ings to  acquire  a  right  of  way  on  city  streets. 
Any  easement  acquired  under  the  power  be- 
came a  property  right  and  is  protected;  but 
the  ijower,  not  exercised,  conferred  by  gen- 
eral law,  to  acquire  specific  property  by  con- 
demnation, was  not  a  property  right,  nor  a 
matter  of  contract  with  the  state,  but  was 
a  matter  of  general  law,  and  as  such  subject 
to  modification.  In  Pearsall  v.  Great  North- 
em  Railway  Co.,  161  U.  S.  646.  16  Sup.  Ct 
705.  40  U  Ed.  838,  it  was  held  "that  where, 
by  a  railway  charter,  a  general  power  is 
given  to  consolidate  with,  purchase,  lease,  or 
acquire  the  stock  of  other  roads,  which  has 
remained  unexecuted,  it  is  within  the  com- 
petency of  the  Legislature  to  declare,  by  sub- 
sequent acts,  that  this  power  shall  not  ex- 
tend to  the  purchase,  lease,  or  consolidation 
with  parallel  or  competing  lines." 

Such  a  change  as  is  here  involved  in  the 
law  governing  the  exercise  of  ti^e  power  of 
CTiinent  domain  does  not  impair  any  contiact 
right  of  corporations  possessing  that  power. 
In  Pa.  R.  Co.  r.  Miller,  132  U.  S.  75.  10  Sup. 
Ct  84,  83  L.  Ed.  267,  it  was  held  that  the 


state  could  modify  the  rlgbt  of  eminent  do- 
main given  the  plaintiff  company  by  its  char- 
ter, and,  referring  to  damages  in  condemna- 
tion proceedings,  it  was  stated:  "Although 
it  may  have  been  tbe  law  in  respect  to  the 
defendant,  prior  to  the  Constitution  of  1873, 
that  under  its  charter,  and  the  statutes  in 
regard  to  it,  it  was  not  liable  for  such  con- 
sequential damages,  yet  there  was  no  con- 
tract in  that  charter,  or  in  any  statute  in  re- 
gard to  the  defendant,  prior  to  the  Constitu- 
tion of  1873,  that  it  should  always  be  ex- 
empt from  such  liability,  or  that  the  state, 
by  a  new  constitutional  provision,  or  the  Leg- 
islature, should  not  have  power  to  impose 
such  liability  upon  it,  in  cases  which  should 
arise  after  the  exercise  of  such  power. 
•  •  *  The  provision  contained  in  the  Con- 
stitution of  1873  was  merely  a  restraint  upon 
the  future  exercise  by  the  defendant  of  the 
right  of  eminent  domain  Imparted  to  it  by 
the  state."  Wisconsin  Cent  R.  Co.  ▼.  Cornell 
University,  52  Wis.  537,  8  N.  W.  491;  Chat- 
taroi  Ry.  Co.  v.  Kinner,  81  Ky.  221 ;  People 
V.  Adirondack  Ry.  Co.,  160  N.  Y.  226.  54  N. 
E.  689;  Village  of  Hyde  Park  ▼.  Cemetery 
Asa'n,  119  111.  141,  7  N.  B.  627. 

The  appellant  refers,  to  N.  W.  Tel.  Exch. 
Co.  V.  City  of  Minneapolis,  81  Mhin.  140,  83 
N.  W.  527,  86  N.  W.  69,  53  L.  R.  A.  175,  and 
City  of  Duluth  V.  Duluth  Telephone  Co.,  84 
Minn.  486,  87  N.  W.  1127,  as  sustaining  its 
position  in  this  proceeding.  This  court,  in 
N.  W.  Tel.  Exch.  Co.  ▼.  City  of  Minneapolis, 
supra,  held  that  under  chapter  12,  {  1,  Laws 
1860.  as  amended  by  chapter  73,  Laws  1881, 
a  telephone  company  was  given  the  right  to 
erect  and  maintain  its  poles  and  wires  along 
the  public  roads  and  highways  in  this  state, 
and  that  the  words  "public  roads  and  high- 
ways" included  streets  and  alleys  in  cities. 
It  was  furtber  held  that  where  a  telephone 
company  had,  under  that  law,  erected  poles 
and  wires  in  the  streets  of  the  city  of  Min- 
neapolis in  accordance  with  the  direction  of 
the  city  council,  the  city  council  was  there- 
after powerless,  arbitrarily  and  without 
cause,  to  remove  the  poles  and  wires  from 
the  street;  such  attempted  removal  not  be- 
ing an  exercise  of  the  police  power  or  a  reg- 
ulation to  promote  the  safety  or  conven- 
ience of  ordinary  travel  on  tbe  streets.  Tbe 
important  and  debatable  point  covered  by 
this  decision,  as  finally  announced  and  con- 
strued by  the  same  court  in  a  later  case, 
was  the  interpretation  of  the  words  "roads 
and  highways"  In  this  law  to  include  city 
streets.  With  such  interpretation,  and  the 
fact  thereby  established  that  the  telephone 
company  had  erected  an  extensive  and  costly 
system  of  poles  and  wires  in  the  streets  of 
tbe  city  of  Minneapolis,  under  authority  of 
and  in  reliance  on  the  right  so  to  do  con- 
ferred by  the  state  law,  it  followed  that  an 
order  for  the  removal  of  all  poles  and  over- 
head wires,  if  such  order  was  arbitrary,  un- 
reasonable, and  not  designed  for  the  protec- 
tion or  convenience  of  other   uses   of  the 
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street,  was  a  prohibited  defitmct|on  of  the 
property  rights  of  the  company,  and  there- 
fore void.  In  City  of  Duluth  v.  Duluth  Tel- 
ephone Co.,  supra,  the  stated  rule  of  the 
Minneapolis  Telephone  Case  was  adhered  to 
and  applied  to  a  telephone  company  which 
had  established  a  system  of  poles  and  wires 
in  the  streets  of  the  city  of  Duluth  under 
the  authority  of  the  state  law  above  referred 
to.  The  facts  upon  which  the  decisions  were 
based  In  the  Telephone  Cases  clearly  dis- 
tinguish them  from  the  present  case.  In 
those  cases  the  telephone  companies  had,  nn- 
der  authority  of  the  state  law,  entered  upon 
the  streets  and  erected  a  system  of  poles  and 
wires,  and  were  resisting  attempts  to  remove 
such  poles  and  wires  therefrom.  In  the  pres- 
ent case  the  appellant  is  seeking,  by  this  pro- 
ceeding for  the  first  time,  to  acquire  a  right 
to  construct  a  railroad  along  Arthur  avenue 
extended. 

In  M.  &  St  P.  Suburban  Ry.  Co.  ▼.  Man- 
Itou  Forest  Syndicate,  101  Minn.  132,  112  N. 
W.  IS,  the  effect  of  section  2841,  Rev.  Laws 
1005,  was  considered,  and  it  was  stated  that 
this  section  applied  to  all  cases  where  it  is 
the  intention  to  make  use  of  a  city  or  vil- 
lage street  for  the  purpose  of  operating  a 
railway  along  the  same,  and  that  In  such 
cases  a  franchise  must  be  obtained  from  the 
city  or  village,  and  that  the  power  granted 
by  section  2916  to  this  extent  was  limited 
and  modified  by  section  2841. 

The  petitioner  Is  seeking.  In  this  proceed- 
ing, to  acquire  a  right  to  construct  a  rail- 
way along  Arthur  avenue  extended,  a  street 
In  the  city  of  Duluth,  without  obtaining  a 
francblse  from  the  city  so  to  do.  It  cannot 
so  acquire  that  right.  We  hold  that  the  gen- 
eral laws  of  this  state — special  reference  be- 
ing bad  to  sections  2841  and  2916,  Rev.  Laws 
1905 — do  not  authorize  a  railway  company, 
whether  organized  before  or  since  1803,  to 
acquire,  by  condemnation  proceedings,  the 
public  easement  In  any  portion  of  a  street 
within  a  city  or  village  to  construct,  main- 
tain, or  operate  a  railway  of  any  kind  along 
such  street,  and  that  a  franchise  conferring 
such  right  must  first  be  obtained  from  the 
city  or  village  before  a  railway  company,  or- 
ganized under  the  general  laws  of  this  state, 
can  acquire  the  right  to  construct,  maintain, 
or  operate  a  railway  along  a  street  in  such 
city  or  Tillage.  We  limit  this  decision  to 
the  construction  of  a  railroad  along  a  street 
The  power  of  a  railway  company  to  acquire, 
by  condemnation,  the  right  to  construct 
tracks  across  a  city  or  village  street,  is  not 
Involved  in  these  proceedings,  or,  if  Involved, 
was  not  considered  In  the  court  below,  and 
was  not  discussed  by  couns^  in  this  court 
By  so  limiting  the  decision,  however,  we  do 
not  suggest  that  this  court  has  determined 
that  chapter  74,  Laws  1893,  does  not  apply 
to  a  railroad  crossing  a  city  street 

An  extended  discussion  of  the  other  ques- 


tions raised  by  appellant  Is  unnecessary.  The 
city  of  Duluth  had  authority,  by  Its  charter, 
and  under  section  2841,  Rev.  Laws  1905,  to 
grant  the  Duluth-Thunder  Bay  Railway  Com- 
pany a  franchise  to  construct  a  railway  on 
Arthur  avenue  extended.  Because  of  such 
grant  of  a  franchise  with  terms  attached 
thereto,  and  the  acceptance  of  the  same  by 
the  railway  company.  If  on  no  other  ground, 
the  city  had  such  an  Interest  in  the  contract 
and  the  performance  thereof  by  the  railway 
company  that  it  could  Introduce  the  same  in 
evidence  and  base  thereon  an  objection  to 
the  petitioner's  application  to  acquire  a  con- 
flicting easement  in  the  street  And  the 
right  so  acquired  by  the  Duluth-Thunder  Bay 
Railway  Comiiany  was  prior  and  superior 
to  the  right  sought  to  be  acquired  by  the 
petitioner,  and  this  would  be  true  without 
regard  to  the  effect  of  section  2841,  Rev. 
Laws  1903.  Under  section  2916,  Rev.  Laws 
1905,  two  methods  are  provided  by  which  the 
right  to  construct  a  railway  along  a  highway 
may  be  acquired;  1.  e.,  by  agreement  with 
the  authorities  controlling  the  highway,  or 
by  condemnation.  In  the  present  case,  be- 
fore the  petitioner  Instituted  these  proceed- 
ings, the  city  council  of  Duluth,  the  author- 
ity in  control  of  Arthur  avenue  extended, 
bad  put  on  its  passage  an  agreement  with 
the  Thunder  Bay  Railway  Company  permit- 
ting that  company  to  occupy  such  street,  and 
In  due  course  this  agreement  was  consum- 
mated by  the  passage  and  approval  of  the 
ordinance  and  its  acceptance  by  the  railway 
company.  The  right  of  the  Thunder  Bay 
Railway  Company  is  therefore  based  on  a 
lawful  proceeding  Instituted  prior  to  the  con- 
demnation proceedings  herein,  and  would  be, 
for  that  reason,  a  prior  and  superior  right 
People  V.  Adirondack  Ry.  Co.,  160  N.  Y.  225, 
54  N.  E.  0S9;  Chattaroi  Ry.  Co.  t.  Kinner, 
81  Ky.  221. 
Affirmed. 


TENDALL  v.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Minnesota.    Feb.  17,  1911.) 

(Syllalu*  iy  the  Court.) 

1.  Mastem  and  Sebvakt  (S  190*)— Vice  Pbin- 

CIPAL. 

While  a  wrecking  erew  wns  enijaged  in 
raising  a  l>ox  car,  plaintiff  was  directed  by  tbe 
foreman  to  take  a  position  at  one  end  of  the 
car,  which  remained  fastened  when  the  power 
was  applied,  and  to  pry  up  with  a  pinch  bar. 
The  foreman  n.ssisted  with  another  bar,  when 
the  car  suddenly  swung  towards  the  plaintiff 
and  caught  his  foot  under  the  t>ar.  Ueld,  ttie 
foroman  was  a  vice  principal. 

[Kd.  Note.— For  otlii>r  cases,  see  Master  and 
fSprvnnt,  Cent.  Dig.  §§  449-474;  Dec.  Dig.  | 
190.*J 

2.  Master  asd  Servant  (8  28C*)— Qitestion 
OF  Fact — Neoooence  of  Masteb. 

Whether  defendant  was  Kuilty  of  negli- 
gence   in    ordering    the   plaintiff   to   assume   a 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  tb  Am.  Dig.  Key  No.  Sertos  ft  Rep'r  Indexes 
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daiu;eroii8  poaltioii  withont  proper  instructioiu 
or  warning  waa  a  question  of  tact 

[Ed.  Note. — For  otlier  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1001-1050;  Dec  Dig.  | 
286.*J 

3.  Masteb  and  Sbrtaitt  (i  288*)— AsstnfF- 
TioN  OP  Bisk— Question  of  Fact. 

It   waa   also   a   qnestion  of  fact   wliether 

plaintiff  assumed  tli«  risk. 
[Ed.  Note. — ^For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {{  106S-1088;    Dec.  Dig; 

I  2S8.»i 

Appeal  from  District  Conrt,  Kandiyohi 
County;   Q.  B.  Qyale,  Judge. 

Action  by  Lara  Larson  Tendall  against  the 
Great  Northern  Railway  Company.  There 
was  a  Terdlct  for  plaintiff,  and  a  Judgment 
for  defendant  notwithstanding  the  verdict, 
and  plaintiff  appeals.  Reversed,  and  verdict 
reinstated. 

Ludvlg  Arctander  and  R.  W.  Stanford,  for 
appellant  J.  D.  Armstrong,  C.  H.  Wlnsor, 
and  Samnel  P.  Porter,  for  respondent 

LEWIS,  X  Respondent  sent  a  wreclcing 
crew  and  wreci^lng  car  in  charge  of  its  fore- 
man, Landberg,  to  remove  a  box  car,  which 
was  resting  on  old  cross-ties  on  the  ground. 
Landberg  spotted  the  wrecking  car  on  an 
adjacent  track,  caused  the  boom  or  crane  to 
be  placed  in  position  over  the  box  car,  and 
a  chain  to  be  placed  around  its  middle,  which 
was  hooked  to  the  crane.  The  end  of  the 
crane  stood  at  a  point  about  two  feet  west 
from  the  middle  of  the  car,  with  the  result 
that  when  the  crane  was  raised  the  strain 
was  appUed  laterally  towards  the  west,  and 
the  east  end  of  the  l>ox  car  was  lifted  from 
six  Inches  to  a  foot;  bat  the  west  end  was 
held  by  a  projection  in  one  of  the  cross-ties 
and  by  the  Ice.  Landberg  caused  the  box  car 
to  be  left  In  that  position,  and  attempted  to 
release  it  with  a  pinch  bar,  which  he  applied 
to  the  north  side,  next  to  the  wrecking  car, 
close  to  the  west  end.  Falling  to  release  it, 
he  directed  plaintiff  to  apply  another  pinch 
bar  at  the  west  end  of  the  car,  near  the 
southwest  temer.  Two  other  men  assisted 
plaintiff,  and  Landtierg  returned  to  the  north 
side,  and  all  of  them  were  engaged  in  pry- 
ing, when  the  car  became  loose,  slid  along 
close  to  the  ground  to  the  west  to\rards 
plaintiff,  caaght  the  pinch  bar,  and  pressed 
It  to  the  ground,  with  plalntlfTs  foot  pinion- 
ed underneath.  Negligence  is  charged  In  or- 
dering plaintiff  to  assume  a  dangerous  posi- 
tion in  which  to  work  without  proper  warn- 
ing or  Instmction.  Plaintiff  secured  a  ver- 
dict, and  on  motion  the  court  granted  Judg- 
ment notwithstanding  the  verdict,  upon  the 
groimd  that  the  foreman  and  plaintiff  were 
fellow  servants  and  that  appellant  assumed 
the  risk. 

It  was  conceded  at  the  argument  that 
Landberg  was  a  vice  principal  op  to  the  time 
all  began  to  pry  up  the  car;    but  it  was 


claimed  that  they  then  became  engaged  in  a 
common  enterprise,  and  the  relation  of  vice 
principal  and  laborer  ceased.  A  little  reflec- 
tion win  disclose  the  fallacy  of  this  position. 
If  the  plaintiff  was  subject  to  the  control  of 
the  master  at  the  time,  and  in  obedience  to 
orders  took  a  iwsltlon  at  the  west  end  of 
the  car  for  the  purpose  of  applying  the  bar, 
at  what  particular  point  of  time  did  the  re- 
lation of  master  and  servant  cease?  If  the 
relation  existed  up  to  the  time  plaintiff  took 
his  position,  it  continued  to  exist  while  en- 
gaged In  carrying  out  the  orders.  And  if 
plaintiff  had  the  right  to  assume  that  the 
master  would  exercise  due  care  for  his  pro- 
tection, then  Landberg's  action  in  assisting 
to  lift  the  car  did  not  convert  himself  from 
a  master  Into  a  fellow  servant  The  serv- 
ant was  Justified  In  remaining  at  his  post 
with  the  assurance  that  his  superior  would 
exercise  reasonable  care  to  protect  him. 
Barrett  v.  Reardon,  95  Minn.  425,  104  N.  W. 
309;  Cody  v.  Longyear,  103  Minn.  116,  114 
N.  W.  735. 

Whether  the  defendant  was  negligent  was 
fairly  a  question  of  fact  It  is  plain,  from 
the  manner  In  which  the  crane  was  placed 
and  the  chain  attached,  that  the  car  would 
not  rise  evenly  when  the  power  was  applied. 
As  the  car  arose,  and  It  became  manifest 
that  the  west  end  was  fastened,  Landberg 
must  have  known  that  there  would  be  a  de- 
cided lateral  movement  when  that  end  was 
released.  The  plaintiff  was  entitled  to  the 
Judgment  of  the  Jury  whether  or  not  the 
man  in  charge  of  the  operations  should  have 
anticipated  the  result  which  followed. 

Whether  plaintiff  assumed  the  risk  was 
also  a  question  of  fact.  His  conduct  must 
be  Judged  by  his  experience,  his  means  of 
observation,  and  by  the  fact  that  he  was  sub- 
ject to  the  orders  of  his  superior.  The  case 
was  properly  submitted  to  the  Jury,  and  the 
trial  court  was  in  error  in  directing  Judg- 
ment for  defendant  notwithstanding  the  ver- 
dict 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  reversed,  and  that  the  verdict 
be  reinstated. 


WOODHAM  T.  FARGO  &  M.  ST.  EY.  CO. 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

(Syllaiut  by  the  Court.) 

1.  Stbeet  Railboads  (I  117*)— Crossino  Ac- 
cident—Nkgliqence— Question  FOB  JUKT. 
Whether  defendant  was  negligent  in  not 
avoiding  a  collision  with  plaintiff  s  wagon  while 
crossing  its  street  car  tracks,  and  whether 
plaintiff  was  guilty  of  contributory  negligence, 
were  questions  of  fact,  and  were  properly  sub- 
mitted to  the  jury  by  the  trial  court. 

[E3d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  $|  239-257;  Dec.  Dig.  { 
117.»j 
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2.  Tbiai.  (I  e2*)—REBDTTAi/— Scope  or  Evi- 

DBNCB— DtSCBETION   OF   COURT. 

There  was  no  Abase  of  discretion  in  re- 
jecting the  offer  to  prove  in  rebuttal  that  cer- 
tain conversations  had  taken  place  with  one 
of  defendant's  witnesses. 

[Ed.  Note.— Por  other  cases,  see  Trial,  Cent 
Dig.  a  14&-160;   Dec  Dig.  {  e2.»] 

Appeal  from  District  Court,  Clay  County; 
M.  D.  Taylor,  Judge. 

Action  by  W.  A.  Woodbam  against  the 
Fargo  &  Moorbead  Street  Railway  Company. 
Judgment  for  defendant,  and  plaintia  ap- 
peals.   Affirmed. 

N.  I.  Johnson  (J.  M.  Wltherow,  of  counsel), 
for  appellant  Stambaugh  &  Fowler,  foe  re- 
spondent 

LEWIS,  J.  While  driving  his  milk  wagon 
across  defendant's  street  car  tracks  at  Fourth 
Avenue  North,  In  the  city  of  Fargo,  plain- 
tiff's wagon  was  strucic  by  a  street  car 
which  was  running  north  on  Broadway.  He 
brought  this  action  in  the  Clay  county  dis- 
trict court  charging  negligence  on  the  ground 
of  excessive  speed,  negligence  In  manipulat- 
ing the  car,  and  defective  appliances.  The 
Jury  returned  a  verdict  for  defendant  and 
plaintiff  submits  that  It  was  conclusively  es- 
tablished by  the  evidence  that  the  car  could 
have  been  controlled  and  the  collision  pre- 
vented by  the  exercise  of  due  care,  but  that 
the  motonnan  paid  no  attention  to  the  plain- 
tiff, and  did  not  make  reasonable  effort  to 
avoid  striking  the  wagon,  even  after  discov- 
ering that  another  team  had  intercepted  his 
passage. 

The  motorman  testified  that  when  he  first 
observed  plalntUf  he  was  driving  north  on 
Broadway  about  a  block  and  a  half  distant; 
that  the  car  was  about  150  feet  from  him 
when  plaintiff  turned  onto  the  tracks  at 
Fourth  avenue;  that  he  (the  motorman)  then 
reduced  the  speed  to  "five  points,"  and  when 
be  saw  that  the  plaintiff  had  stopped  on  the 
tracks  he  put  on  the  brakes  and  "reversed 
the  car";  that  the  car  was  about  66  feet  dis- 
tant at  that  time.  The  car  passed,  and 
stopped  at  a  point  where  the  rear  end  stood 
from  20  to  30  feet  distant  from  the  point  of 
contact.  The  motorman  said  that  the  car 
ought  to  have  been  stopped  within  20  or  30 
feet  from  the  time  that  the  power  was  re- 
versed and  the  brakes  applied,  and  Intimat- 
ed that  the  appliances  did  not  work  prop- 
erly. There  was  no  other  evidence,  save 
this,  that  the  appliances  were  out  of  order. 
There  was  great  diversity  of  opinion  as  to 
the  rate  of  speed  at  the  time  of  contact 
It  does  not  conclusively  appear  from  the  evi- 
dence that  the  motorman  was  not  In  the 
exercise  of  reasonable  care  In  not  bringing 
the  car  to  a  stop  before  striking  the  wagon. 

While  accidents  do  sometimes  happen  at 
crossings  to  delay  passage,  the  law  does  not 
require  any  extreme  or  unusual  test  It  Is 
certainly  not  a  common  thing  for  a  team  to 


stop  oa  a  crossing,  and  It  Is  not  negligence 
per  se  for  a  motorman  to  assume  that  one 
who  drives  upon  the  tracks  will  keep  on  go- 
ing, and  not  stop  at  a  point  at  danger.  The 
plaintiff  would  no  doubt  have  passed  safely 
over,  if  another  team  had  not  driven  In  front 
of  him.  The  street  car  company  was  not 
responsible  for  that  occurrence.  That  was 
one  of  the  possible  accidents  which  the  plain- 
tiff was  required  to  anticipate  and  guard 
against,  and,  it  such  interference  was  the 
proximate  cause  of  the  accident,  there  is 
no  liability  on  the  part  of  the  company,  un- 
less the  motorman  failed  to  exercise  due  care 
after  discovering  the  interruption.  We  are 
satisfied  that  it  was  a  question  for  the  Jury. 

The  charge  to  the  Jury  consisted  of  a 
clear,  concise  statement  of  the  legal  propo- 
sitions governing  the  case,  and  the  assign- 
ments are  not  well  taken. 

Conceding  that  the  offer  of  evidence  in 
rebuttal  to  contradict  certain  statements  of 
one  of  defendant's  witnesses  was  relevant 
to  the  Issue,  the  same  subject  had  already 
been  practically  covered,  and  there  was  no 
abuse  at  discretion  In  rejecting  the  offer. 

Affirmed. 


DINGMAN  ▼.  DULUTH,  S.  S.  ft  A.  RY.  CO. 
{Supreme  Court  of  Michigan.    Feb.  1,  1911.) 

1.  Carbierb  (S  14*)— Dibcrtmination— Baq- 
OAOE  Transfer  Privileges. 

Comp.  Laws  1S97,  |  6266,  requiring  all 
railroad  companies  to  grant  equal  facilities  air 
the  transportation  of  freight  and  passengers, 
etc.,  without  discrimination  in  favor  of  any  in- 
dividual, company,  etc.,  does  not  prevent  a 
railroad  company  from  making  an  agreement 
with  one  engaged  in  transferring  baggage  and 
passengers,  by  which  he  is  permitted  to  go  up- 
on the  passenger  trains  and  solicit  passeuRers 
and  baggage  to  the  exclusion  of  others  engaged 
in  the  same  business. 

[£jd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  29;    Dec.  Dig.  8  14.*] 

2.  E)TiDERCE  ({  20*)— Judiciai;  Notiox— Raii^ 

BOAD    Bi;BINE88. 

The  Supreme  Court  will  take  Jndicial  no- 
tice that  the  Duluth,  South  Shore  &  Atlantic 
Railway  Company  is  engaged  In  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  E^rldence, 
Cent  Dig.  |  24;   Dec.  Dig.  8  20.*] 

Error  to  Circuit  Court,  Chippewa  County; 
Joseph  H.  Steere,  Judge. 

Action  by  Walter  Dlngmtm  against  the 
Duluth,  South  Shore  ft  Atlantic  Railway 
Company.  Judgment  for  defendant  on  de- 
murrer to  the  declaration,  and  plaintiff 
brings  error.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  MOOKE,  McALVAY,  BROOKE; 
and  BLAUt,   JJ. 

F.  T.  McDonald  and  M.  M.  Larmonth,  for 
appellant  A.  B.  Eldredge  and  A.  E.  Miller, 
for  appellee. 
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BBOOKE,  3.  Plaintiff,  a  resident  of  Saalt 
Ste.  Marie,  In  this  state,  commenced  auit 
against  defendant  by  declaration,  alleging: 
That  be  bad  been  engaged  for  several  years 
In  the  business  of  carrying  passengers  and 
tbelr  baggage  for  blre,  being  the  owner  and 
operating  a  number  of  bosses  and  wagons 
used  for  that  purpose,  and  principally  In 
carrying  passengers  and  baggage  to  and 
from  the  passenger  trains  of  railroads  hav- 
ing their  termini  in  the  dty  of  Sanlt  Ste. 
Marie.  That  defendant  Is  a  common  car- 
rier engaged  in  the  business  of  carrying  pas- 
sengers and  freight  between  various  points 
In  the  state  of  Michigan,  and  the  dty  of 
Sault  Ste.  Marie,  and  it  was  the  duty  of 
defendant  to  afford  equal  facilities  to  all  per- 
sons operating  bus  and  baggage  wagons,  to 
solicit  passengers  on  its  trains  and  at  Its 
depots,  and  not  to  discriminate,  or  allow  un- 
due or  unfair  advantage  to  any  one.  That 
defendant.  Intending  to  Injure  him,  has  dis- 
criminated in  favor  of  one  Price  Eagle  en- 
gaged in  a  like  business  as  plaintiff,  by 
entering  into  an  agreement  with  Eagle,  Au- 
gust 1,  1904,  whereby  he  and  his  agents  are 
permitted  to  go  upon  defendant's  passenger 
trains,  and  solicit  passengers  and  baggage  for 
his  busses  and  baggage  wagons,  and  for  that 
purpose  has  been  given  a  pass  to  be  carried 
free,  on  all  trains  between  Soo  Junction 
and  Sanlt  Ste.  Marie,  all  within  this  state, 
which  said  Eagle  has  continued  to  do  since 
that  date,  and  the  same  privilege  has  been 
contlnnonsly  denied  to  plaintiff.  The  decla- 
ration further  alleges  that  by  reason  of  the 
exercise  of  this  privilege  by  E^gle  he  has 
suffered  great  damage,  etc.  Defendant  de- 
murred to  this  declaration,  giving  several 
reasons.    The  court  sustained  the  demurrer. 

To.  give  to  section  6266,  Oomp.  Laws  1897, 
the  construction  contended  for  by  plaintiff, 
would  result  in  depriving  the  public  of  one 
of  the  most  valuable  privileges  Incident  to 
public  travel.  That  the  privilege  of  dealing 
with  a  competent  and  trustworthy  baggage 
agent  is  a  valuable  one  seems  too  obvious 
for  argument.  The  traveling  stranger  is 
often  Ignorant  of  the  location  of  termini  or 
his  destination,  and  the  best  means  of  trans- 
portation to  and  from  the  same.  He  is  en- 
titled to  receive  this  information,  and  to  re- 
ceive it  from  one  whose  position  upon  the 
train  Is  a  guaranty  that  he  is  responsible  and 
may  be  safely  intrusted  with  the  person  or 
property  of  the  traveler.  In  large  cities, 
scores,  nay  hundreds,  are  engaged  In  the 
same  business  as  is  the  plaintiff.  To  compel 
the  railroad  company  to  transport  all  i>ersons 
who  desired  to  solicit  the  transportation  of 
passengers  or  baggage  would  of  necessity  re- 
sult in  the  refusal  of  the  company  to  carry 
any,  and,  as  a  consequence,  the  denial  to 
the  traveling  public  of  a  service  of  the  great- 
est possible  importance. 

But  suppose  the  railroad,  instead  of  re- 
fusing to  carry  all,  permitted  two  or  more 
baggage  agents  upon  its  trains.    The  condi- 


tions which  wotUd  result  from  sncb  a  coarse 
would  at  once  become  intolerable.  Rival 
agents  would  besiege  the  passenger  for  his 
business  to  his  infinite  annoyance,  and,  when 
he  finally  made  a  selection,  he  would  have 
no  means  of  knowing  that  he  had  chosen 
either  a  competent  or  responsible  agency  for 
its  transaction.  It  may  be  urged  that  the 
passenger  Is  subjected  to  the  same  annoy- 
ance upon  his  arrival  at  his  destination.  It 
this  is  so,  It  is  because  he  voluntarily  trans- 
acts his  business  at  the  depot,  rather  than 
upon  the  train.  But  the  conditions  at  the 
depot  are  different  from  those  upon  the  train. 
At  the  depot  the  competition  for  his  business 
is  ordinarily  duly  regulated  and  under  the 
supervision  of  the  police,  a  safeguard  entirely 
wanting  upon  trains. 

I  have  said  this  much  as  bearing  upon  the 
general  aspect  of  the  question,  and  the  result 
to  the  public  if  the  contention  of  the  plain- 
tiff should  prevail.  WhUe  these  considera- 
tions are  not  controlling,  they  certainly  mili- 
tate most  strongly  against  such  a  construc- 
tion of  the  statute  as  would  result  In.  harm 
or  Inconvenience  to  the  general  public,  un- 
less that  construction  is  forced  upon  us  by 
plain  and  unequivocal  language,  or  pertinent 
Judicial  determination.  Neither,  in  my  opin- 
ion, compel  us  to  adopt  plaintiff's  contention. 

The  case  at  bar  is  not  within  the  prin- 
ciple of  the  decision  in  Hack  &  Bus  Co.  v. 
Sootsma,  84  Mich.  198,  47  Nl  W.  667,  10 
Jj.  R.  A.  819,  22  Am.  St  Rep.  693,  relied  upon 
by  plaintiff.  That  decision  Itself  is  probably 
not  In  harmony  with  the  weight  of  current 
authority.  See,  for  a  full  discussion  of  the 
question,  Beal  &  Wyman  on  Railroad  Rate 
Regulation,  p.  759,  and  authorities  there 
cited.  It  Is  not,  however,  necessary  to  ques- 
tion the  soundness  of  the  principles  there 
equnclated.  In  that  case,  the  railroad  com- 
pany had  leased  a  portion  of '  its  depot 
grounds  to  the  Hack  &  Bus  Company,  which, 
relying  upon  said  lease,  sought  to  exclude 
Sootsma,  who  also  operated  a  hack,  from 
said  leased  premises.  It  is  apparent  that 
the  contract  between  the  railroad  company 
ahd  its  lessee  was  one  which  resulted  in  profit 
to  the  company,  while.  In  the  case  at  bar, 
the  record  falls  to  show  that  Eagle  paid 
anything  for  the  prlvUege ;  indeed,  the  dec- 
laration charges  that  Eagle  and  bts  agents 
were  given  free  transportation,  while  a  like 
favor  was  refused  plaintiff. 

So  far  as  the  averments  in  the  declaration 
disclose  the  facts  in  the  case,  it  may  be  pre- 
sumed that  the  arrangement  between  the  de- 
fendant and  Eagle  was  one  solely  for  the 
benefit  and  accommodation  of  the  traveling 
public,  and  to  provide  it  with  a  capable  and 
responsible  agency  for  the  transaction  of 
such  business  as  the  traveler  desired  to  com- 
mit to  its  care.  This  court  said,  In  Hack 
&  Bus  Co.  T.  Sootsma,  supra:  "But  inde- 
pendently of  the  statute,  upon  principle,  the 
plaintiff  could  not  recover  in  this  case.  A 
railroad  company  can  make  all  needful  rea- 
sonable rules  and  regulations  concerning  the 
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nee  of  Its  depota  and  gronnds,  and  can  ex- 
clude all  persons  therefrom  wbo  bare  no 
business  with  the  railroad  or  tbe  passengers 
going  to  and  coming  from  tbe  trains  or  de- 
pots, and  It  probably  can  prohibit  all  persons 
from  soliciting  business  for  themselves  up- 
on Its  premises;  but  it  cannot,  arbitrarily, 
admit  one  common  carrier  of  passengers  or 
freight  to  Its  depots  or  grounds,  and  exclude 
all  others,  for  no  other  reason  than  that  It  is 
for  its  own  profit  or  pleasure." 

In  considering  this  identical  question  here 
Involved,  it  was  said  In  Kates  v.  Atlanta 
Baggage  &  Cab  Co.,  107  Ga.  636,  34  S.  Bl. 
372,  46  L.  R.  A.  4S1:  "It  cannot  successfully 
be  maintained  that  the  grant  of  these  priv- 
ileges to  the  cab  company  is  in  violation  of 
law,  nor  do  the  concessions  of  themselves 
create  a  monopoly,  nor  are  they  in  any 
sense  an  Interference  with  the  right  of  the 
traveling  public.  On  the  contrary,  it  will  be 
recognized  that  the  exercise  of  the  facilities 
named  tend  to  tbe  public  convenience  and  tbe 
prompt  and  safe  handling  of  the  baggage  of 
the  passenger.  Under  no  view  of  the  case 
would  tbe  petitioner  be  entitled  to  the  aid 
of  the  courts  in  restricting  these  conven- 
iences, and  lessening  the  facilities  for  the 
safe  and  convenient  handling  of  tbe  effects 
of  a  passenger.  ♦  •  •  It  is  not  the  right 
of  the  plaintiff  in  error,  by  injunction  or 
otherwise,  to  take  away  or  disturb  any  rea- 
sonable means  tending  to  promote  the  con- 
venience or  comfort  of  the  public.  The  merit 
of  bis  complaint,  if  any  exists,  must  be  found 
in  the  tact  of  the  refusal  of  the  defendant 
to  grant  to  him  tbe  opportunities  so  to  serve 
tbe  public  and  thereby  better  his  business. 
Whether  the  refusal  so  to  do  is  proper  or 
unlawful  does  not  depend  upon  the  favor  or 
inclination  of  tbe  railroad  company,  but  up- 
on the  plalntlfTs  right  If  it  should  depend 
upon  favor,  then  the  plaintiff  in  error  has 
no  cause  of  complaint,  because  favor  Is  es- 
sentially free  and  voluntary,  and  may  not  be 
demanded;  and  It  is  in  this  view  that  we 
come  to  measure  by  the  legal  standard  what 
are  the  rights  of  the  petitioner  under  the 
allegations  he  makes,  as  against  the  rights  of 
the  defendants  to  control  property  to  which 
they  have  title  and  consequently  the  right 
of  use,  and  the  plaintiff  in  error,  to  succeed, 
must  establish  the  proposition  that  the  de- 
fendants as  common  carriers  are  in  law 
bound  to  afford  to  him  the  same  conveniences 
and  facilities  for  carrying  on  his  business, 
which  they  afford  to  others  engaged  in  tbe 
same  calling.  •  •  •  Railroad  companies 
have  rights  of  way,  stations,  depots,  cars, 
engines,  etc.,  as  their  equipment  to  serve 
the  public.  In  tbe  use  of  such  property  as 
public  carriers,  no  one  of  the  public  ougbf 
to  be  favored  more  than  another,  nor  is  it 
lawful  to  impose  any  restriction,  or  make 
any  discrimination  in  such  use,  against  any 
one,  which  does  not  apply  to  all;    but  this 


rule  of  impartiality  applies  to  railroad  com- 
panies In  their  public  capacity,  and  it  by  no 
means  follows  that  such  reasonable  rules  and 
regulations  which  a  carrier  may  make  for 
the  protection  of  its  property,  for  the  safety 
or  convenience  of  its  passengers  or  freights, 
are  subject  to  the  same  unqualified  condi- 
tion." See,  also,  Donovan  v.  Pa.  By.  Co.,  120 
Fed.  215,  67  C.  0.  A.'  362,  61  L.  R.  A.  140. 

It  has  been  held,  in  many  Jurisdictions, 
that  the  right  to  seU  lunches  upon  railroad 
premises  is  wholly  dependent  upon  contract. 
See  Barney  v.  Oyster  Bay  &  EL  Steamboat 
Co.,  67  N.  T.  301,  23  Am.  Rep.  115;  Land- 
rigan  v.  State,  31  Ark.  50,  25  Am.  Rep.  547. 

I  am  of  opinion  that,  if  plaintiff's  position 
is  tenable,  it  could  be  urged  with  equal 
force  that  any  one  desiring  to  enter  defend- 
ant's trains  to  sell  books,  candies,  fruits,  etc., 
would  have  a  perfect  right  to  do  so.  Sup- 
plying these  necessities  to  the  traveling  pub- 
lic adds  to  the  comfort  of  travel,  and,  of 
course,  results  in  profit  to  the  person  or  cor- 
poration exercising  the  privilege ;  but  I  think 
it  would  scarcely  be  claimed  that  the  rail- 
road was  guilty  of  unjust  discrimination  be- 
cause it  granted  this  privilege  to  one  only, 
thus  protecting  its  patrons  from  tbe  annoy- 
ance of  a  herd  of  insistent  vendors. 

We  may  take  Judicial  notice  of  the  fact 
that  defendant  is  engaged  in  Interstate  com- 
merce. 16  Cyc.  861,  and  cases  there  cited. 
Section  1  of  the  interstate  commerce  law 
(Act  Feb.  4.  1887,  e.  104,  24  Stat  379  [U.  S. 
Comp.  St  1901,  p.  3154])  permits  railways  to 
furnish  free  transportation  to  baggage  agents 
among  others.  Section  3  provides  that  it 
shall  be  unlawful  for  any  common  carrier  to 
give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  etc. 
It  has  been  held  repeatedly  that  all  discrim- 
inations are  not  unlawful,  but  only  such  as 
are  unjust  undue,  or  unreasonable.  See 
Louisville  &  N.  By.  Co.  v.  West  Coast  N. 
S.  Co.,  198  U.  S.  483,  25  Sup.  Cfc  745,  49 
li.  Ed.  1135,  and  cases  there  cited  and  ap- 
proved. Cases  may  arise,  as  in  the  case  un- 
der consideration,  where,  to  preserve  to  the 
public  a  valuable  right  a  railroad  company 
not  only  has  the  power,  but  it  is  bound,  to 
exercise  its  right  of  selection  or  discrimina- 
tion to  the  end  that  public  convenience  may 
be  served,  and  its  passengers'  baggage  han- 
dled with  promptness  and  safety. 

The  Judgment  is  affirmed. 


McNAMARA  v.   McALLISTER. 

(Supreme  Court  of  Iowa.     Feb.  13,  1911.) 

1.  LnoTATios  OF  AcnoNs  (§  87*)— Computa- 
tion—Residence  op  Plaintiff"— Materiai- 

ITT. 

Under  Code,  %  3451,  ezclading  from  compu- 
tation of  limitatioDB  time  while  defendant  is  a 
nonresident,  plaintiff's  residence  is  immaterial. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  456^462;  Dec.  Dig. 
i  87.*] 
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2.  LnoTATiow  OF  AonoKS  <|  87*)— Computa- 
tion—Nonrbsidence. 

Code,  f  34ol,  excluding  from  computation 
of  limitationa  time  while  defendant  is  a  non- 
resident, applies  where  defendant  was  a  non- 
resident before  accnud  of  the  cause  of  action 
and  remained  so  until  demurrer  to  the  answer 
pleading  limitations  was  filed. 

lEii.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  if  456-462;  Dec.  Dig.  i 
8T.»] 

3.  Abatement  and  Revitai.  (J  10*)- Anoth- 
EB  Action  Pending. 

Pendency  in  another  Jurisdiction  of  another 
action  on  the  same  cause  of  action  is  not  ground 
for  abatement. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  86-104;  Dec.  Dig.  { 
10.»] 

4.  Action  ft  7*)  — Motive  in  Brinqino — 
AuENATiON  OF  Wife's  Affections  —  De- 
fenses. 

Allegations  in  an  answer  to  suit  for  alien- 
ating^ a  wife's  atFections,  pleading  plaintiff's  mo- 
tive in  suing  should  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  8;  Dec.  Dig.  {  7.*] 

5.  Husband  and  Wife  (|  334*)— Alienation 
OF  Affections— Damages. 

That   a   wife   obtained   a  divorce   may   be 

£  leaded  in  mitigation  of  damages  for  alienating 
er  affections. 

[EJd.  Note.— For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  |  1125;  Dec.  Dig.  8  334.»] 

6.  Appeal  and  Ebbob  ft  1042*)— Harmless 
Ebbor— Plea  din  o  . 

Any  error  in  refusing  to  strike  part  of  an 
answer  pleading  evidence  was  harmless. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4110-1114;  Dec.  Dig.  { 
1042.*] 

Appeal  from  District  Court,  Woodbury 
County ;  W.  M.  Hutchinson,  Judge. 

Action  for  alienation  of  affections.  The 
trial  court  overruled  a  demurrer  to  a  part 
of  defendant's  answer  and  some  motions  to 
Btrlice  other  parts,  and,  plaintiff  electing  to 
stand  on  the  rulings.  Judgment  was  entered 
against  him  for  costs.  He  appeals.  Re- 
versed. 

Alfred  Plzey  and  R.  R.  Dickson,  for  appel- 
lant T.  B.  GUI  and  Strong  &  Whitney,  for 
appellee. 

DEEMER,  O.  J.  Plaintiff  claims  that  de- 
fendant at  Sloui  City,  Iowa,  alienated  his 
wife's  affections  from  him.  At  the  time  the 
cause  of  action  arose,  and  for  many  years 
prior  tbereto  and  down  to  the  time  of  the 
rulings  complained  of,  both  plaintiff  and  de- 
fendant were  citizens  and  residents  of  the 
state  of  Nebraska.  Tbe  alleged  alienation 
occurred  January  8  to  29,  1007,  inclusive. 
Defendant  among  other  defenses  pleaded  the 
following: 

"(2)  This  defendant  admits  that  plaintiff 
and  Mary  E.  McAllister  were  married  in 
Sioux  City,  Iowa,  and  that  several  children 
were  bom  to  plaintiff  and  his  wife;  and  de- 
fendant alleges  that  ever  since  on  or  about 
the  15tb  day  of  June,  1901,  plaintiff  and  his 
wife  and  this  defendant  have  been  citizens 


and  residents  of  tbe  state  of  Nebraska,  and 
that  plaintiff  and  defendant  are  still  citizens 
and  residents  of  the  state  of  Nebraska ;  that 
the  cause  of  action  if  any  plaintiff  has,  ac- 
crued more  than  two  years  prior  to  the  com- 
mencement of  this  action,  and  is  barred  by 
the  statute  of  limitations;  *  •  •  that 
after  coming  into  the  home  of  defendant, 
James  J.  McAllister,  to  live,  the  said  wife, 
whose  name  was  Mary  EL  McAllister,  com- 
menced an  action  in  the  district  court  of 
Dakota  county,  Nebraska,  against  tbe  plain- 
tiff herein  for  divorce  on  the  ground  of  ex- 
treme cruelty,  and  in  said  action  sought  to 
recover  alimony,  and  also  to  secure  the  care, 
custody,  and  control  of  said  children;  that 
the  plaintiff  herein  was  duly  served  with 
summons  in  said  action,  and  appeared  there- 
in and  tried  said  cause  of  action,  and  the 
court  found  the  issues  for  tbe  plaintiff  In 
said  action,  Mary  E.  McAllister,  and  It  was 
conclusively  determined  in  said  action  that 
the  plaintiff  herein  was  guilty  of  extreme 
cruelty  toward  his  wife,  and  was  a  vulgar 
and  vicious  man,  and  unflt  to  have  the  care 
and  custody  of  said  children,  or  any  of  them, 
and  tbe  court  In  said  action  awarded  her 
alimony,  no  part  of  which  has  been  paid, 
and  awarded  her  the  custody  of  said  chil- 
dren; that  since  Mary  E.  McAllister  and  her 
children  came  to  the  °bome  of  defendant  she 
has  been  entirely  penniless;  and  that  she  has 
not  been  In  good  health,  and  had  had  no 
means  of  support,  and  this  defendant  her 
father,  has,  as  a  matter  of  kindness  and  par- 
ental love  only,  provided  clothing  and  food 
for  the  said  Mary  E.  McAllister  and  her 
minor  children.    *    *    • 

"(4)  That  on  or  about  the  11th  day  of  Jan- 
uary, 1909,  plaintiff  commenced  an  action  in 
the  district  court  of  Dakota  county,  Nebras- 
ka, against  this  defendant  and  his  wife, 
Julia  McAllister,  stating  tbe  same  cause  of 
action  tbat  is  stated  in  his  petition  herein ; 
that  defendant  filed  an  answer  to  the  said 
alleged  cause  of  action  in  Dakota  couuty, 
Nebraska;  that  plaintiff  well  knew  that  be 
had  no  cause  of  action  for  the  alienation  of 
his  wife's  affections,  and  defendant  alleges 
that  plaintiff  instituted  said  suits  simply  to 
harrass  and  annoy  the  defendant,  and  that 
plaintiff's  motive  is  simply  that  of  malice, 
and  for  the  purpose  of  making  the  defendant 
all  the  expense  that  plaintiff  can,  and  not 
for  the  purpose  of  in  good  faith  prosecuting 
his  alleged  cause  of  action." 

Plaintiff  demurred  to  that  part  of  the  an- 
swer pleading  the  statute  of  limitations,  and 
also  moved  to  strike  the  other  parts  of  the 
answer  quoted.  His  demurrer  and  motion 
were  each  overruled,  and  the  appeal  is  from 
these  rulings.  If  that  part  of  the  answer 
pleading  the  statute  of  limitations  Is  good, 
that  Is  the  end  of  tbe  case.  But  if  the  ruling 
was  erroneous,  the  case  should  be  reversed. 
Wallace  v.  Ins.  Co..  66  Iowa.  139,  23  N.  W. 
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30Z  Such  actions  as  these  are  ordinarily  bar> 
red  within  two  years.  But  plaintiff  relies 
upon  the  following  sections  of  the  Code  as 
saving  his  right  of  action.  These  are:  Sec- 
tion S451,  reading  as  follows:  "The  time 
during  which  a  defendant  is  a  nonresident  of 
the  state  shall  not  be  included  in  computing 
any  of  the  periods  of  limitation  above  de- 
scribed." And  section  8452,  which  reads: 
"When  a  cause  of  action  has  been  fully  bar- 
red by  the  laws  of  any  country  where  the 
defendant  has  previously  resideil,  such  bar 
shall  be  the  same  defense  here  as  though  it 
had  arisen  under  the  provisions  of  this  chap- 
ter; but  this  section  shall  not  apply  to  causes 
of  action  arising  within  this  state."  Manl- 
festiy  the  later  section  has  no  application, 
for  defendant  does  not  plead  that  the  action 
is  barred  by  the  statutes  of  another  state. 
Even  If  he  had,  the  statute  would  not  be  ap- 
plicable, because  it  is  conceded  by  both  par- 
ties that  the  cause  of  action  arose  in  this 
state.  If  the  action  is  savedjt  Is  because  of 
section  8451  of  the  Codej^-^om  no  aspect  of 
the  case  is  plaintiff's  "Ksldence  controlling. 
As  the  action  is  purely  transitory  he  had  the 
right  to  go  into  any  Jurisdiction  where  he 
could  secure  proper  service  upon  the  defend- 
ant and  there  prosecute  his  action,  unless' 
barred  by  the  statutes  of  that  state,  -'  But 
defendant's  residence  IS  material  for^e  rea- 
son that  both  sections  3451  and  3452  make 
it  so.  As  already  observed  section  3452  must 
be  eliminated  from  our  discussion  because 
of  lack  of  an  issue  tendered  by  the  pleadings 
making  it  so,  and  for  the  further  reason  that 
the  cause  of  action  arose  In  this  state. 

Turning  again  to  section  3451,  it  will  be  ob- 
served that  it  provides  that  the  time  during 
which  a  defendant  is  a  nonresident  of  the 
state  shall  not  be  included  in  computing  any 
of  the  periods  of  limitation.  Does  this  apply 
to  a  case  where  the  defendant  was  a  non- 
resident prior  to  the  accrual  of  the  cause  of 
action  and  remained  so  \mtll  the  demurrer  to 
the  answer  pleading  the  statute  of  limita- 
tions was  filed?  This  is  the  pivotal  and  only 
question  bearing  upon  the  matter  now  in 
hand.  The  proposition  seems  to  be  foreclos- 
ed by  the  decision  in  Ross  v.  Bees,  55  Iowa, 
296,  7  N.  W.  611.  In  that  case  defendants 
never  resided  in  this  state,  and  it  was  held 
that  the  statute  of  limitations  did  not  run 
against  plaintiff's  claim  which  accrued  in 
another  state.  See,  also,  Stern  v.  Selleck, 
136  Iowa,  281,  111  N.  W.  451 ;  Davenport  v. 
Allen  (C.  C.)  120  Fed.  175;  Heaton  v.  Fry- 
berger,  38  Iowa,  185 ;  Wetmore  V.  Marsh,  81 
Iowa,  677,  47  N.  W.  1021.  Somewhat  in 
point  Is  Lebrecht  v.  Wllcoxon,  40  Iowa,  93. 

Defendant's  counsel  rely  upon  some  deci- 
sions from  other  states  to  the  effect  that 
where  a  defendant  is  a  nonresident  when  the 
cause  of  action  accrues  the  exceptions  as  to 
nonresidents  do  not  apply.  These  are:  West 
V.  Thels,  15  Idaho,  167,  96  Pac.  932,  17  U  R. 
A.  (N.  S.)  472,  128  Am.  St  Rep.  58;  Embrey 
V.  Jemlson,  131  U.  S.  336,  9  Sup.  Ct  776,  33 


U  Ed.  172;  Strong  v.  Lewis,  204  HI.  85,  68 
N.  E.  556.  We  have  examined  these  cases, 
and  find  that  they  are  of  no  consequence. 
Construing  statutes  not  at  all  similar  to  our 
own,  they  are  of  no  value  as  precedents,  and 
were  this  not  true  they  would  do  no  more 
than  furnish  reasons  for  changing  our  rule. 
For  this  purpose  they  are  not  persuasive. 
Our  law  is  plain  and  unambiguous  and  con- 
tains no  qualifications  or  limitations  on  a 
nonresident  defendant,  as  in  many  other  Ju- 
risdictions. Our  view  has  support  in  Ben- 
nett V.  Cook,  43  N.  Y.  537,  3  Am.  Rep.  727, 
opinion  by  Pecknam,  J.;  Frost  v.  Brlsbin,  19 
Wend.  (N.  Y.)  11,  32  Am.  Dec.  423;  Stewart 
V.  Spauldlng,  72.  Cal.  264,  13  Pac.  661 ;  Am- 
bler V.  Whipple,  139  111.  811,  28  N.  B.  841. 
32  Am.  St.  Rep.  202;  Wood  v.  Bissell,  108 
Ind.  229,  9  N.  E.  425;  Dwlght  v.  Clarke,  7 
Mass.  515 ;  Jordon  v.  Secombe,  33  Minn.  220, 
22  N.  W.  383;  Hartiey  v.  Crawford,  12  Neb. 
471,  11  N.  W.  729;  Burrows  v.  French,  34  S. 
C.  165,  13  S.  B.  355,  27  Am.  St  Rep.  811. 
A  full  discussion  of  the  matter  will  be  found 
in  19  Am.  &  Eng.  Ency.  of  Law,  i^.  228,  229, 
and  25  Cyc.  pp.  1238,  1239. 

In  the  latter  work  it  is  stated  unequivo- 
cally that  the  great  weight  of  authority  sus- 
tains the  proposition  that  an  exception  such 
as  the  one  we  are  considering  applies  to 
residents  and  nonresidents  alike.  We  have 
found  three  cases  which  are  cited  in  sup- 
port of  the  proposition  that  the  exceptions 
do  not  apply  where  plaintiff  himself  is  a 
nonresident.  These  are:  Belden  v.  Black- 
man,  118  Mich.  448,  76  N.  W.  979;  Royse  v. 
Turnbaugh,  117  Ind.  539,  20  N.  B.  486;  and 
Wheeler  v.  Wheeler,  134  111.  522,  25  N.  B. 
588,  10  L.  R.  A.  613. 

The  Wheeler  Case  is  not  in  point,  as  It 
contained  a  saving  clause  to  the  contestant 
of  a  will  reading  "persons  absent  from  the 
state."  Speedy  settlement  of  matters  in  pro- 
bate was  regarded  as  controlling  in  constru- 
ing the  words  "persons  absent  from  the 
state,"  and  it  was  held  that  it  did  not  apply 
to  nonresidents.  The  court  recognized  a  con- 
flict in  the  decisions,  but  in  the  Interest  of 
the  speedy  settlement  of  estates  and  legis- 
lative action  following  a  decision  in  line  with 
our  view,  the  view  was  expressed  that  the 
statute  as  it  then  existed  did  not  apply  to 
nonresidents.  In  all  cases  relied  upon  to 
support  the  opinion  the  terms  used  were, 
"absent  from  the  state,"  and  these  were  some- 
times qualified  by  the  words  "after  his  or 
their  return."  It  was  held  in  effect  that  one 
could  not  be  absent  from  the  state  if  he  had 
never  been  there.  This  was  In  the  face, 
however,  of  many  authorities  to  the  con- 
trary, as  Von  Hemert  v.  Porter,  11  Mete. 
(Mass.)  210;  Hall  v.  Little,  14  Mass.  HXi; 
Putnam  v.  Dike,  13  Gray  (Mass.)  535 ;  Paine 
V.  Drew,  44  N.  H.  806;  and  a  prior  decision 
from  the  Illinois  court  of  White  v.  Hight, 
1  Scam.  204. 

It  was  stated  that  New  Jersey  and  Texas 
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bad  adopted  the  rule  annonnced  by  the  DU- 
nols  conrt,  and  Snoddy  v.  Cage,  6  Tex.  106, 
was  dted.  That  case  turned,  however,  upon 
the  peculiar  language  of  the  statute,  and  Is 
not  applicable  to  the  facts  now  before  us. 
Moreover,  the  statute  construed  contained 
an  exception  in  favor  of  a  plaintiff  who  was 
contesting  a  will.  The  case  from  Indiana 
was  an  action  to  quiet  title,  and  defendant 
pleaded  the  statute  of  limitations.  Plaintiff, 
a  nonresident,  relied  upon  this  statute  of 
tliat  state.  "The  time  during  which  the  de- 
fendant is  a  nonresident  of  the  state,  or  at>- 
sent  on  public  business,  shall  not  be  com- 
pnted  in  any  of  the  periods  of  limitations." 
The  court  said  with  reference  thereto:  "This 
exception  applies  to  a  case  where  a  person 
In  this  state  has  a  cause  of  action  against 
another,  and  the  defendant  against  whom  the 
cause  of  action  exists  leaves  the  state  on 
public  business,  or  becomes  a  nonresident  of 
the  state,  and  afterwards  comes  back  into 
tlie  state  again.  He  may  I>e  sued,  and  the 
time  of  bis  absence  shall  not  be  computed 
In  tbe  period  of  limitations.  If  he  had  re- 
mained In  the  state  tbe  plaintiff  would  have 
been  compelled  to  bring  his  action  within  the 
period  fixed  by  the  statute,  or  be  barred  from 
recovery.  If  the  defendant  departs  and  be- 
comes a  nonresident,  or  is  out  of  the  state 
on  public  business,  by  bis  acts  he  puts  the 
plaintiff  where  he  cannot  bring  his  action. 
The  plaintiff  is  not  at  fault,  but  the  defend- 
ant by  his  absence  puts  the  plaintiff  in  a 
position  where  be  cannot  sue  without  going 
out  of  the  state  to  the  residence  of  the  de- 
fendant, and  in  such  cases  the  law  extends 
the  time  in  which  suit  may  be  brought;  but 
this  benefit  aCnd  extension  of  time  was  not 
intended  for,  and  cannot  be  extended  to,  a 
plaintiff  having  a  cause  of  action  against  a 
person  In  this  state,  and  who  leaves  the  state 
and  becomes  a  resident  of  another,  and  after- 
wards returns  and  brings  suit,  and,  as  a 
reply  in  avoidance  of  the  statute  of  limita- 
tions, says  he  was  out  of  the  state  a  certain 
number  of  years,  which  must  be  deducted 
from  the  time  fixed  for  the  limitation  of  the 
action.  If  this  construction  should  be  given 
the  statute  in  an  action  for  the  possession  of 
real  estate,  a  person  might  hold  exclus^e 
possession  of  real  estate,  claiming  to  be  the 
owner  in  fee  simple  for  60  years  or  longer, 
and  if  tbe  true  owner  had  been  a  resident 
of  another  state  during  such  time,  or  had 
not  been  a  resident  of  this  state  during  at 
least  20  years  after  his  cause  of  action  ac- 
crued, his  right  would  not  be  barred.  Such 
is  not  the  language  or  spirit  of  the  stat- 
nte.  Tbe  case  of  Smith  v.  Wiley,  21  Ind. 
224,  holding  a  contrary  doctrine,  is  in  di- 
rect confilct  with  the  express  terms  and  in- 
tent and  purpose  of  the  statute.  It  is  evi- 
dent that  in  passing  upon  the  question  in 
tliat  case  the  language  used  in  the  statute 
was  overlooked,  and  that  case  is  overruled. 
Tbe  facts  as  found  by  the  court  show  concla- 


sively  that  the  plaintiff's  cause  of  action  was 
barred,  and  the  defendants'  possession  and 
claim  of  ownership,  coupled  with  those  un- 
der whom  they  claimed,  had  ripened  into  an 
absolute  title  long  before  the  commencement 
of  tbe  suit.  There  was  no  error  in  the  con- 
clusions of  law  as  stated  by  the  court" 
Royse  v.  Tumbaugh,  supra. 

While  the  decision  is  not  clear,  the  re- 
porter properly  analyzed  it,  we  think,  in  his 
syllabus,  where  be  said  that  tbe  statute 
quoted  did  not  enable  a  nonresident  who  held 
a  cause  of  action  against  a  resident  to  profit 
by  the  fact  that  he,  himself,  was  and  had 
been  a  nonresident  With  that  conclusloQ 
we  *re  in  full  accord,  but  it  does  not  help 
the  defendant  in  this  case,  for  he  was  a  non- 
resident at  all  times  material  to  our  Inquiry 
and  plaintiff  is  claiming  nothing  on  account 
of  his  nonresidence.  The  Belden  Case,  from 
Michigan,  really  sustains  our  own  decisions 
heretofore  cited.  The  court  said  in  its  opin- 
ion: "As  to  the  second  reason  stated:  If  it 
was  necessary  to  state  in  the  bill  sufficient 
facts  to  prevent  the  statute  of  limitations 
from  running  against  this  claim,  the  state- 
ments contained  In  the  demurrer  supply  that 
defect  by  showing  the  defendant  does  not 
now  and  never  has  resided  in  the  state  of 
Michigan.  While  the  complainant  is  not 
bound  by  the  statement  of  facts  contained 
in  the  demurrer,  the  defendant  cannot  com- 
plain If  the  court  assumes  they  are  true. 
It  is  said  by  counsel  the  statute  does  not 
apply  to  a  right  of  action  which  accrued 
without  the  state  between  parties  who  were 
at  the  time  nonresidents,  but  applies  only  to 
actions  that  accrue  within  the  state.  The 
courts  of  New  Jersey  and  Texas  sustain  the 
doctrine  as  contended.  Our  statute  is  like 
that  of  Massachusetts  and  New  York.  The 
statutes  of  those  states  have  been  construed 
as  applying  to  causes  of  action  which  ac- 
crued without  the  state  between  nonresi- 
dents. White  V.  Bailey,  3  Mass.  271 ;  Wilson 
V.  Appleton,  17  Mass.  180;  Bulger  v.  Roche, 
11  Pick.  (Mass.)  36,  22  Am.  Dec.  359;  Car- 
penter V.  Wells,  21  Barb.  (N.  T.)  593 ;  Power 
V.  Hathaway,  43  Barb.  (N.  T.)  214;  Miller 
V.  Brenhara,  68  N.  Y.  83.  We  tblnk  the  last- 
named  cases  should  be  followed  there.  A 
bill  of  complaint  similar  to  this  was  sus- 
tained in  Earle  v.  Grove,  92  Mich.  285,  52 
N.  W.  615." 

The  great  weight  of  authority,  as  we  have 
seen,  pays  no  regard  to  plaintiff's  residence, 
and  construes  such  statutes  as  ours  as  re- 
lating to  the  nonresidence  of  the  defendant 
no  matter  whether  that  nonresidence  ante- 
dated the  accrual  of  the  action  or  not  With- 
out overruling  previous  cases  it  follows  that 
we  must  hold  the  plea  of  the  statutes  of  lim- 
itations insufficient  The  court  therefore 
erred  in  overruling  plaintiff's  demurrer.  For 
the  purpose  of  this  discussion  we  have  as- 
sumed that  the  cause  of  action  stated  In  the 
petition  arose  in  this  state ;  for  counsel  agree 
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that  snch  1b  the  case.  Whether  or  not  this  be 
the  fact  we  of  course  express  no  opinion  at 
this  time.  The  petition  will  bear  this  con- 
struction, and,  as  defendant  conceded  the 
I)olnt,  we  have  no  occasion  to  consider  It. 

2.  In  view  of  a  retrial  It  Is  thought  best 
to  consider  the  ruling  on  the  motion  to 
strike.  The  plea  of  abatement,  because  of 
another  action  pending,  is  clearly  insuffi- 
cient, because  the  action  relied  upon  is  in 
another  Jurisdiction.  Schmidt  v.  Posner, 
130  Iowa,  347,  106  N.  W.  760.  The  motives 
of  plalnttlT  in  instituting  the  action  were 
not  material  or  defensive  In  character.  The 
fourth  paragraph  of  the  answer  should  have 
been  stricken. 

3.  In  so  far  as  the  motion  to  strike  ap- 
plied to  the  second  division  of  the  answer, 
hitherto  quoted.  It  was  what  has  aptly  been 
termed  a  "pruning  hook,"  and  as  a  rule  an 
appeal  will  not  lie  from  a  ruling  on  such 
a  motion.  The  decree  of  divorce  obtained 
by  plaintlfTs  wife  Is  not  pleaded  as  a  com- 
plete defense,  but  In  mitigation,  or  at  least 
It  may  be  so  considered.  As  this  matter 
may  doubtless  be  treated  In  mitigation  of 
damages,  and  under  the  recent  decision  of 
Hamilton  v.  McNeill,  129  N.  "W.  480,  In  bar 
of  the  action,  the  motion  to  strike  was  prop- 
erly overruled.  The  other  part  of  this  di- 
vision of  the  answer  probably  pleaded  mat- 
ters of  evidence  and  might  have  been  strick- 
en because  of  that  fact ;  but  no  prejudice  re- 
sulted from  overruling  that  part  of  the  mo- 
tion attacking  these  allegations. 

For  the  errors  pointed  out  the  Judgment 
must  be,  and  It  Is,  reversed. 


CHAPMAN  V.  GREENE  et  al. 

(Supreme  Court  of  South  Dakota.    Feb.  23 
1911.)  ' 

1.  DKPosmpiTS  (I  107*)— Objections— TiKB. 

Code  CSV.  Proc.  S  525,  providing  that  no 
exeepbon  to  a  deposition  other  than  for  incom- 
petency or  irrelevancy  shall  be  regarded  unless 
made  and  filed  before  the  commencement  of 
the  trial,  refers  to  the  incompetency  of  the 
evidence  and  of  the  witness,  and  an  objection 
to  the  deposition  of  a  witness  on  the  ground 
that  the  same  is  Incompetent  under  section  486, 
subd.  2,  prohibiting  testimony  as  to  transactions 
with  decedents,  may  be  made  orally  for  the 
first  time  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  {  314;   Dec.  Dig.  {  107.*] 

2.  Deposihors  (i  110*)-OBJECTioNS-SnFn- 

CIKNCT. 

An  objection  to  the  deposition  of  a  wit- 
ness and  to  separate  questions  therein,  on  the 
ground  that  the  same  are  incompetent  under 
Civ.  Code  Proc.  |  486,  subd.  2,  prohibiting  tes- 
timony as  to  transactions  with  a  decedent,  and 
that  the  witness  is  an  adverse  party  to  de- 
fendant, claiming  as  an  heir,  is  sufficient  to 
raise  the  question  of  the  competency  of  the 
witness  and  of  the  evidence. 

[Bid.  Note.— For  other  cases,  see  Depoeitlons, 
Dec.  Dig.  }  110.»] 


3.  DEPosinoirs  (f  111*)— OBjEorroNff— Suffi- 
ciency. 

The  failure  of  a  party  to  object  on  th« 
first  trial  to  the  admissibility  In  evidence  of 
a  deposition  does  not  bar  him  from  objecting  on 
the  second  trial,  though  an  objection  then 
made  may  he  alleged  as  a  gronnd  for  surprise 
justifying  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  {  338;    Dec.  Dig.  {  111.*] 

4.  Tbiai,  (J  61*)  —  Evidence  —  Objections  — 
Rttlinos. 

Where  the  trial  court  admitted  evidence 
pro  forma,  both  parties  had  notice  that  the 
court  might  thereafter  strike  out  part  or  all  of 
the  evidence,  and  a  party  not  satisfied  that 
any  of  the  evidence  should  be  rejected,  must 
either  submit  further  testimony  at  the  time, 
or  seek  a  continuance  to  procure  further  testi- 
mony, otherwise  he  must  be  deemed  to  rely 
solely  on  the  claim  of  the  comi)etency  of  the 
evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  125 ;    Dea  Dig.  f  51.*] 

6.  Witnesses  (5  139*)— Competency— Tbahs- 

ACTiON  WITH  Deceased  Person. 

Where  defendant  in  claim  and  delivery 
claimed  possession  of  a  part  of  the  property 
as  heir  of  her  deceased  husband,  and  part  as 
custodian  for  a  third  peison,  and  her  rights 
were  adverse  to  the  rights  of  codefendant,  the 
codefendant  was  as  to  defendant's  claim  of  own- 
ership incompetent  to  testify,  under  Code  Civ. 
Proc.  i  486,  to  transactions  with  the  deceased 
husband,  but  was  competent  to  testify  as  to  de- 
fendant's claim  as  custodian. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  130.*] 

6.  Appeal  and  Ekkob  (§  1066*)  —  Review — 
Harmless  Ebrob  —  Ebboneotts  Exclusion 
OF  Testimony. 

Where  plaintiff  in  claim  and  delivery  had 
no  right  to  the  possession  as  against  a  third 
person,  the  exclusion  of  testimony  as  to  the 
rights  of  the  third  person  was  not  prejudicial 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Dea  Dig.  8  1056.*] 

7.  Appeai.  and  Erbor  a  1195*)— Determina- 
tion OF  Case— Law  of  the  Case. 

A  decision  of  the  Supreme  Court  on  a  set 
of  facts  is  binding  on  the  trial  court  on  a  sub- 
sequent trial,  where  the  same  facts  are  pre- 
sented, but  is  not  binding  where  different  testi- 
mony Is  presented. 

[E2d.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4661-4605;  Dec  Dig.  | 
1195.*] 

8.  Appeal  and  Error  ({  031*)  —  Review — 

Pbesumptions — Findings. 

Where  the  trial  court  excluded  competent 
evidence  in  a  close  case,  the  court  on  appeal 
must  presume  that  the  trial  court  did  not  in 
making  Its  findings  consider  any  of  the  excluded 
evidence.  Which  if  considered  might  have  result- 
ed in  different  findings,  necessitating  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3766;  Dec  Dig.  f  931.*] 

9.  Witnesses  (f  158*)— Competency— Trans- 
action with  Deceased  Persons. 

Code  Civ.  Proc.  §  486,  subd.  2,  providing 
that  in  civil  actions  neither  party,  nor  any  per- 
son having  an  interest  in  the  subject  of  the  ac- 
tion adverse  to  the  other  party,  shall  be  per- 
mitted to  testify  as  to  any  transaction  with  a 
decedent,  must  be  strictly  construed  so  as  not 
to  apply  to  any  persm  or  testimony  not  clearly 
within  its  provisions,  and  evidence  in  no  man- 
ner bearing  on   any   transaction   between   the 
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witness  and  a  decedent,  but  relating  to  facts 
throwing  light  on  the  issue,  is  improperly  ex- 
cluded. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  €63;    Dec.  Dig.  {  158.*] 

Corson,  J.,  dissenting. 

Ajqpeal  ftom  Glrcnlt  Court,  Pennington 
CoiiDty;   LefTl  McGee,  Judge. 

Action  b7  Nellie  H.  Chapman  against  Dan- 
iel W.  Greene  and  another.  Ftom  a  judg- 
ment for  defendant  8.  Josle  Hill,  and  from 
an  order  denying  a  new  trial,  plaintiff  ap- 
Iieals.     Reversed. 

Bnell  t  Gardner,  for  appellant  Frank  D. 
Bangs  and  Charles  W.  Brown,  for  respond- 
ents. 

WHITING,  J.  This  cause  la  before  the 
conrt  upon  an  appeal  from  the  judgment  of 
the  trial  conrt  and  order  denying  a  new 
trial  herein.  The  action  Is  one  in  claim  and 
delivery,  and  was  tried  before  the  trial  court 
without  a  jury ;  such  conrt  made  and  enter- 
ed findings  of  fact  and  conclusions  of  law 
herein  In  favor  of  defendant  Hill,  respondent 
In  this  court.  This  cause  was  before  this 
court  upon  a  former  appeal  and  the  opinion 
of  the  conrt  Is  to  be  found  in  Chapman  ▼. 
Greene,  18  S.  D.  505,  101  N.  W.  351,  and 
reference  is  made  to  such  opinion  for  a 
statement  of  some  of  the  evidence  that  was 
received  upon  such  former  trial.  It  will  be 
noticed,  by  reference  to  such  former  opinion, 
that  one  of  the  crucial  questions  herein  is 
whether  or  not  Greene,  who  was  the  mort- 
gagor in  the  mortgages  under  which  plaln- 
tiff  claimed  the  right  of  possession  of  the 
property  Involved,  had  authority  to  execute 
sach  mortgages;  the  said  trial  court  having 
held  In  the  former  trial  that  Greene  had  no 
sach  authority,  while  upon  appeal  this  court 
held  that,  by  the  preponderance  of  the  evl- 
doice.  It  appeared  that  he  had  such  author- 
ity. Plaintiff  seeks  possession  of  said  prop- 
erty under,  and  for  the  pnrpotie  of  foreclos- 
ing, cliattel  mortgages  given  thereon  by  de- 
fendant Greene,  the  property  being  In  the 
possession  of  defendant  Hill,  who  claims  to 
bold  part  of  same  as  heir  of  her  former 
husband  (whom  she  claims  was  the  sole  own- 
er thereof),  and  to  hold  remainder  thereof  as 
custodian  for  a  party  claiming  to  be  owner 
nnder  foreclosure  of  a  mortgage  prior  to 
plaintiff's.  Defendant  Hill  claims  that  the 
property  was  all  formerly  the  sole  property 
of  her  husband,  and  that  Greene  never  had 
any  Interest  therein  nor  any  authority  to 
mortgage  same. 

There  are  numerous  assignments  of  error 
upon  the  present  appeal,  but  the  same  have 
been  grouped  by  appellant  under  four  prop- 
ositions. It  appears  that  there  was  Introduc- 
ed In  evidence  upon  the  first  trial  of  this 
cause,  without  objection,  the  deposltlcMi  of 
the  above-mentioned  Greene;    it  is  the  tes*. 


tlmony  of  said  Greene  as  given  In  such  dep- 
osition that  is  quoted  In  the  former  opinion 
of  this  court,  and  upon  which  it  clearly  ap- 
pears that  this  court  based  its  decision  re- 
yerslng  the  lower  court  and  ordering  a  new 
trial  herein.  Just  a  dfiy  or  so  prior  to  the 
commencement  of  the  trial  now  appealed 
from,  the  respondent  filed  objections  in  writ- 
ing to  the  whole  of  such  deposition,  and  also 
separately  to  many  of  the  different  questions 
therein  and  moved  to  strike  out  the  answers 
to  such  questions;  and,  when  snch  deposi- 
tion was  offered  nix>n  the  trial,  these  objec- 
tions and  motions  were  urged  and  relied  ni>- 
on  by  respondent.  The  court,  at  the  trial, 
when  such  objections  and  motions  were  call- 
ed to  its  attention,  overruled  the  same  "pro 
forma,"  and  thereafter  and  long  subsequent 
to  such  trial,  at  about  the  time  the  findings 
of  fact  and  conclusions  of  law  were  entered 
herein,  sustained  the  objections  which  had 
been  interposed  to  many  of  the  separate 
questions,  and  struck  the  answers  to  such 
questions  from  the  record.  The  objections 
as  interposed  to  the  deposition  as  a  whole 
and  also  to  the  separate  qnestions  were  that 
the  same  were  "Incompetent  under  section 
486  of  the  Code  of  Civil  Procedure,  and  par- 
ticularly under  subdivision  2  of  that  section, 
this  being  a  civil  action  against  an  heir  at 
law  or  next  of  kin  in  which  an  order  may 
be  rendered  for  or  against  the  defendant  S. 
Josle  Hill,  and  it  appearing  by  the  undis- 
puted evidence  in  this  case  that  the  defend- 
ant S.  Josle  Hill  is  heir  at  law  and  next  of 
kin  of  David  Hill,  deceased,  and  that  the 
witness  Daniel  W.  Greene  is  an  opposite  and 
adverse  i)arty  within  the  meaning  of  the 
statute ;  that  he  is  an  adverse  and  opposite 
party  to  the  defendant  S.  Josle  Hill,  and 
Is  not  allowed  under  the  statute,  or  compe- 
tent under  the  statute,  to  testify  against  her 
as  to  any  transaction  whatever  with  or  state- 
ment by  said  David  Hill,  deceased,  unless 
called  to  testify  thereto  by  the  opposite  par- 
ty. Object  to  the  deposition  as  incompetent 
nnder  said  section  486,  as  it  appears  upon 
the  face  of  the  deposition  and  by  the  undis- 
puted evidence  in  the  case  that  the  deposi- 
tion is  so  incompetent,  and  that  it  relates 
to  transactions  with  and  statements  by  Da- 
vid Hill,  deceased."  While  the  objections 
as  Interposed  to  the  several  questions  were 
not  each  time  set  out  as  fully  as  above,  yet 
the  purport  of  said  objections  was  clearly 
the  same  as  above.  Appellant  says:  "The 
court  erred  In  sustaining  the  objections  filed 
by  respondent  to  the  deposition  of  Daniel  W. 
Greene,  and  in  making  the  order  sustaining 
said  objections,  and  in  not  considering  said 
testimony."  Appellant  nowhere  In  her  brief 
contends  but  that.  If  taken  in  correct  form 
and  at  the  proper  time,  an  objection  that 
Greene  was  Incompetent  to  give  certain  of 
his  testimony  would  have  been  good,  pro- 
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riding  respondent  was  being  sued  as  the  belr 
of  her  husband,  and  therefore,  for  the  pur- 
poses of  this  appeal.  It  may  be  taken  as  con- 
ceded that  If  respondent  was  defending  as 
such  heir,  and  had  not  waived  the  right  to 
make  the  objections,  or  unless  she  failed  In 
the  wording  of  such  objections,  the  court 
committed  no  error  in  Its  ruling  on  a  part  of 
his  testimony.  Appellant  contends  that.  In- 
asmuch as  this  deposition  had  been  read  up- 
on the  former  trial  without  objection,  it  was 
too  late  to  make  objectloii  upon  the  eye  of 
or  at  the  second  trial,  and  she  also  contends 
that  the  objections  as  made  were  to  the  evi- 
dence contained  in  such  deposition  and  not 
to  the  competency  of  the  witness.  We  are 
fully  satisfied  that  section  S25  of  the  Re- 
vised C!ode  of  Civil  Procedure  reading,  "No 
exception  other  than  for  incompetency  or 
irrelevancy  shall  be  regarded  unless  made 
and  filed  before  the  commencement  of  the 
trial,"  refers  not  only  to  Incompetency  of 
the  evidence,  but  also  to  Incompetency  of 
the  witness;  that  the  objections  Interposed 
were  sufficient  to  raise  the  question  of  the 
competency  of  the  witness  as  well  as  com- 
petency of  the  evidence ;  that  it  was  unnec- 
essary for  respondent  to  have  filed  any  writ- 
ten objection  to  such  deposition;  that  she 
had  the  right,  without  sudi  written  objec- 
tions, to  object  for  the  first  time  upon  the 
trial ;  and  that  the  failure  to  object  upon  the 
first  trial  in  no  manner  whatsoever  barred 
or  estopped  respondent  from  objecting  upon 
the  second  trial,  though  it  might  have  been 
alleged  as  grounds  for  surprise  justifying  a 
continuance  of  the  cause.  Appellant  further 
urges  that  she  was  prejudiced  by  the  court's 
withholding  its  final  decision  upon  these  ob- 
jections until  long  after  the  dose  of  the 
trial,  thus  preventing  aiKiellant  from  sup- 
plying other  evidence  upon  the  issues  cover- 
ed by  the  evidence  struck  out  or  of  apply- 
ing for  continuance  to  obtain  further  evi- 
dence. There  is  clearly  nothing  to  this  con- 
tention. When  the  trial  court,  upon  the 
trial  admitted  such  deposition  "pro  forma," 
it  was  a  notice  to  both  sides  that  thereafter 
the  court  might  strike  out  part  or  all  of  such 
deposition,  and  if  appellant  was  not  satisfied 
with  such  evidence  as  would  be  left,  in  case 
any  part  of  such  deposition  was  stricken 
out,  she  should  either  have  submitted  fur- 
ther testimony  or,  at  that  time,  sought  a 
continuance  to  procure  the  same  providing 
it  could  be  procured— otherwise,  she  must 
be  held  to  rely  solely  upon  her  claim  of  the 
competency  of  the  witness  and  the  compe- 
tency of  the  evidence  stricken.  Appellant 
contends  that  the  witness,  Greene,  was  com- 
petent because  respondent  was  not  sued  in 
a  representative  capacity,  bnt  solely  in  her 
Individual  capacity  as  the  possessor  of  the 
property  in  controversy,  and  furthermore, 
that  as  to  part  of  the  property,  she  made  no 
claim  to  being  in  possession  as  the  heir  of 


her  hnsband,  bat  daimed  possession  solely 
as  custodian  for  a  third  party  and  that 
therefore  there  was  reversible  error  in  the 
court's  ruling.  There  is  nothing  in  this  con- 
tention. Respondent  claimed  possession  of 
part  of  said  property  as  the  heir  of  her 
husband,  and  her  rights  in  relation  to  such 
property  were  clearly  adverse  to  the  rights 
and  Interests  of  Greene,  thus  bringing  Greene 
under  the  provisions  of  section  486,  supra. 
The  rest  of  the  property  she  claimed  as  a 
mere  custodian,  and  stood  in  no  better  posi- 
tion than  would  the  party  for  whom  she 
held  the  property  if  he  had  been  a  party  de- 
fendant As  against  him  such  deposition 
would  have  been  admissible,  but,  inasmuch 
as  there  is  no  contention  but  that  the  rights 
of  such  party  to  the  cattle  claimed  in  his 
behalf  were  superior  to  the  rights  of  plain- 
tiff thereto,  and  that,  as  against  such  party, 
plalntitr  had  no  right  to  the  possession  of 
the  property,  the  exclusion  of  the  testimony 
of  Greene  was,  as  against  appellant,  error 
without  prejudice  so  far  as  it  related  to  the 
property  claimed  as  custodian.  The  only 
question  therefore  left  for  determination,  un- 
der the  claim  that  the  trial  court  erred  In 
striking  out  some  parts  of  the  deposition  of 
Greene,  relates  solely  to  whether  there  was 
thus  stricken  any  material  evidence  given  by 
him  which  he  was  competent  to  give  under 
said  section  486.  Of  this  we  will  speak  later. 
The  appellant  urges  that  this  court  hav- 
ing in  its  former  opinion  hdd  that  Greene 
had  authority  to  execute  the  mortgages  in 
question,  this  point  is  res  judicata,  and  bind- 
ing upon  the  trial  court,  and  that,  therefore, 
the  trial  court,  in  holding,  as  it  did  in  its 
findings  and  conclusions,  that  Greene  had 
no  interest  in  the  property  described  in  the 
mortgages  or  right  to  mortgage  same,  com- 
mitted error.  Comparison  of  the  abstracts 
upon  this  and  the  former  appeal  shows  that 
several  witnesses  were  examined  at  this 
trial  who  were  not  at  the  former,  some  of 
whose  testimony  is  directed  to  the  question 
of  the  power  and  authority  of  said  Greene 
to  execute  the  mortgage.  Furthermore,  this 
court,  in  holding  in  its  former  opinion  that 
Greene  was  authorised  to  execute  the  mort- 
gage, based  such  holding  largely  upon  the 
testimony  of  Greene  as  given  in  such  deposi- 
tion, and  this  court  quoted  very  fully  from 
the  same  in  such  opinion;  a  large  part  of 
such  testimony  so  quoted  was  stricken  from 
the  record  upon  the  second  trial  under  the 
rulings  hereinbefore  referred  to;  therefore, 
without  examining  closely  to  see  whether 
the  witnesses  who  appeared  and  testified  at 
both  trials  testified  to  substantially  the  same 
facts,  it  clearly  appears  that  material  tes- 
timony was  given  by  new  witnesses  upon  this 
issue,  and  very  material  testimony  before 
the  court  upon  the  former  trial  was  eliminat- 
ed at  the  second  trial.  While  It  certainly  is 
the  rule  that  a  decision  of  this  court  upon  a 
certain  set  of  facts  or  construing  certain 


Digitized  by 


Google 


8.D.) 


QT  BE  McEENNAIT'S  ESTATE 


33 


testimony  would  be  binding  upon  tbe  trial 
coort.  If  the  same  facts  or  the  same  testi- 
mony Is  presented  to  it  upon  a  subsequent 
trial,  yet  such  rule  is  absolutely  not  ap- 
plicable under  the  record  In  this  case. 

The  aM>ellant  urges  that,  even  disregard- 
ing the  rule  of  res  Judicata,  an  examination 
of  the  evidence  upon  the  second  trial  shows 
clearly  that  tbe  trial  court  was  in  error  in 
holding  that  Greene  bad  no  authority  to  ex- 
ecute tbe  mortgages  in  question, — appellant 
Insisting  that  such  evidence  preponderates 
In  favor  of  tbe  claim  of  authority  on  the  part 
of  Greene,  and  that  such  evidence  shows  a 
condition  that  estops  the  respondent  from 
now  questioning  such  authority.  This  brings 
OS  to  tbe  question  of  tbe  sufficiency  of  the 
evidence  to  sustain  the  findings  of  the  trial 
conrt.  While  some  of  our  colleagues  are  of 
tbe  opinion  that  the  evidence  received  and 
retained  by  tbe  trial  court  clearly  prepen- 
derates  In  favor  of  the  appellant,  we  hesi- 
tate to  overrule  the  two  decisions  of  the 
trial  court  upon  that  question;  it  must  bow- 
ever  be  conclusively  presumed  that  the  trial 
court  did  not,  in  making  its  findings,  consid- 
er any  evidence  which  it  bad  ruled  out,  and 
if  there  was  stricken  out  material  evidence 
ttotn  a.  competent  witness,  we  cannot  say 
that,  if  such  evidence  bad  been  considered, 
tbe  findings  would  still  have  been  tbe  same, 
especially  as  it  must  be  conceded  that  it  is 
a  close  question  as  to  whether  the  findings 
are  sustained  by  the  evidence  considered. 
This  brings  us  to  tbe  question  as  to  whether 
any  of  Greene's  testimony  which  was  strick- 
en out  was  material  and  related  to  matters 
concerning  which  he  was  competent  to.  testi- 
fy. It  will  be  noticed  that  under  said  sec- 
tion 486  tbe  only  matters  concerning  which 
Greene  was  Incompetent  to  testify  was,  "any 
transaction  whatever  with  or  statement  by 
testator  or  Intestate."  This  statute  should 
be  strictly  construed  so  as  not  to  be  held 
to  apply  to  any  person  or  testimony  not 
clearly  within  its  provisions.  Without  quot- 
ing from  the  record,  we  would  state  tliat  the 
court  struck  out  considerable  eridence  that 
In  no  manner  bore  upon  any  transaction  be- 
tween himself  and  the  deceased,  but  related 
to  facts  which  would  throw  some  light  upon 
tbe  giving  of  tbe  mortgages,  for  what  pur- 
pose the  mortgages  were  given  and  Greene's 
authority  in  the  premises.  This  evidence 
sbonld  not  Iiave  been  stricken  and  If  consid- 
ered by  tbe  trial  court  might  well  have  re- 
sulted in  different  findings  and  therefore  In 
a  different  Judgment 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

HcCOT,  J.  While  I  concur  In  tbe  fore- 
going opinlim  of  my  colleague  Judge  WHIT- 
ING, still,  I  am  of  tbe  opinion  that  a  clear 
preponderance  of  the  competent  evidence  Is 
In  favor  of  plaintiff,  and  that  we  Should  di- 


rect tbe  lower  court  to  enter  Judgmait  in 
favor  of  plaintiff  upon  the  competent  evi- 
dence submitted. 

HANBT,  J.  I  concur  in  tbe  conclusion 
that  the  Judgment  of  the  circuit  court  should 
be  reversed  and  a  new  trial  granted. 

CORSON,  J.,  dissenting. 


In  re  McKENNAN'S  ESTATE. 

SHERMAN  et  al.  v.  STATE. 

(Supreme  Court  of  South  Dakota.    Feb.  23, 
1911.) 

1.  Taxation   (§  8o9*)  —  Iwhebitance  Tax  — 
Uniformity  and  Bqualitt — Statctic. 

As  to  inheritance  and  excise  tax  laws,  the 
constitutional  requirement  of  equality  and  nni- 
formity  is  satisfied,  if  there  is  equality  and  uni- 
formity between  tbe  individuals  constituting 
eacli  class  established  by  tiie  law. 

[Ed.  Note.— For  other  cases.  8ee  Taxation, 
Cent.  Dig.  |  1674;   Dec  Dig.  I  859.»] 

2.  Taxation  (§  859*)— Inhkritanck  Tax— Va- 
UDiTT — Classification  of  Persons. 

The  L^isiature  may  make  any  classifica- 
tion of  tbe  recipients  of  inherited  estates  for 
taxation  which  it  sees  fit,  and  tbe  courts  may 
not  interfere,  provided  there  is  the  required 
equality  and  uniformity  between  tbe  persons  in 
the  separate  classes,  and  provided  tbe  classifica- 
tion is  not  based  on  a  wholly  arbitrary  and  un- 
natural plan. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  }  1674;    Dec.  Dig.  t  859.*] 

3.  Taxation  (S  8.59*)  —  Inheritance  Tax  — 
Equality  and  Unifobmitt. 

The  method  of  progression  from  transmis- 
sion of  less  to  those  of  greater  value  provided 
by  the  inheritance  tax  law  (Sess.  Laws  1905,  c. 
54),  whereby  tbe  higher  rate  of  tax  in  case  of 
transmission  of  a  greater  estate  is  levied  upon 
tbe  whole  value  of  the  property  transmitted, 
rather  than  the  increased  ratei  applying  only  to 
the  excess  in  value  of  property  transmitted,  over 
the  amount  subject  to  tne  next  lower  rate,  is 
not  in  violation  of  Const,  art.  6,  {  17,  requir- 
ing all  taxation  to  be  equal  and  uniform. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1674;  Dec.  Dig.  f  859.*] 

4.  Statutes  (i  49*)- Validity- iNHEBiXAWCit 
Taxes— Provision  fob  Collection. 

Laws  1905,  c.  54,  establishing  an  inherit- 
ance tax,  is  not  defective  for  failure  to  provide 
any  mctbod  for  its  enforcement,  since  section  1 
expressly  creates  a  liability  on  the  part  of  the 
recipient  of  the  inheritance  to  pay  the  amount 
of  the  tax  to  the  county  treasurer,  under  which 
that  officer  could  brins  an  ordinary  action  to 
collect  for  tbe  use  of  the  state. 

[E>1.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  46;   Dec.  Dig.  {  49.*] 

Whiting,  J.,  dissenting  in  part. 

On  rehearing.     Former  opinion  reversed, 
and  Judgment  l>elow  atBrmed. 
For  former  opinion,  see  126  N.  W.  611. 

McCOT,  J.  This  is  an  appeal  from  tbe  cir- 
cuit court  of  Minnehaha  county  involving  the 
constitutionality  of  the  inheritance  tax  law 
of  this  state  as  contained  in  chapter  54,  Sess. 
Laws  1905.     Tbe  cause  is  now  before  this 
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court  npon  rehearing.  Decision  and  Judg- 
ment of  tills  court  were  entered  May  10,  1010, 
reversing  the  Judgment  of  the  lower  court, 
and  which  decision  appears  in  25  S.  D.  — , 
126  N.  W.  611.  A  general  statement  of  the 
facts  will  be  found  in  the  former  decision. 

Prior  to  her  death,  Helen  Q.  McKennan 
disposed  of  her  property  by  certain  deeds 
and  a  will.  The  trial  court,  in  substance, 
made  the  following  findings  of  fact  and  con- 
clusions of  law:  On  September  6,  1906,  the 
said  Helen  O.  McKennan,  In  contemplation 
of  death,  made  and  executed  to  the  First 
Congregational  Church  of  Sioux  Falls  a  war- 
ranty deed  to  certain  lands  therein  describ- 
ed, which  deed  was  fully  acknowledged  and 
delivered  in  escrow  with  definite  and  Irrevo- 
cable instructions  in  writing  that  the  same, 
immediately  upon  her  death,  be  delivered  to 
the  grantee.  She  died  on  September  29,  1906. 
The  deed  was  at  once  delivered  end  placed  of 
record.  Such  church  is  a  religious  corpora- 
tion, and  the  conveyance  so  made  was  made 
and  received  with  the  purpose  and  Intent 
that  such  property  should  be  used  exclusive- 
ly for  religious  and  charitable  purposes.  The 
church  society  has  since  sold  such  lands  for 
$5,000,  and  has  used  the  proceeds  In  the 
construction  of  a  church  building  for  such 
society,,  which  building  was  used  exclusively 
for  religions  purposes.  Said  land  so  convey- 
ed was  of  the  value  of  $5,000.  On  the  6th 
day  of  September,  1906,  in  contemplation  of 
death,  Helen  6.  McKennan  made  and  exe- 
cuted to  the  city  of  Sioux  Falls  a  deed  of  a 
certain  tract  of  land,  such  deed  conditioned 
that  said  land  was  to  be  used  and  kept  as  a 
public  park  for  the  benefit  of  the  public,  but 
with  power  on  the  part  of  the  city  to  sell 
such  part  of  the  tract  as  should  seem  to  it 
necessary  for  the  purpose  of  Improving  the 
remainder.  This  deed  was  also  placed  in  es- 
crow under  the  same  conditions  as  the  deed 
above  mentioned,  and  in  the  same  manner 
was  delivered  and  placed  of  record.  Certain 
parts  of  said  land  have  been  sold  under  the 
power  contained  in  said  deed.  The  value  of 
the  land  was  $17,000.  At  the  time  of  the 
death  of  Helen  6.  McKennan,  she  left  prop- 
erty, real  and  personal,  other  then  above 
mentioned,  to  the  value  of  $32,000,  some  $5,- 
000  of  which  was  money  on  hand.  Certain 
claims  have  been  filed  against  the  estate, 
which  are  in  litigation  end  which  are  not  yet 
adjudicated.  The  will  provided  that,  after 
the  payment  of  legacies  and  debts,  the  re- 
mainder of  the  property  should  be  devised 
to  one  Sherman,  who  was  the  executor,  to  be 
held  by  him  in  trust,  to  be  sold  and  convert- 
ed and  the  proceeds  therefrom  paid  over  to 
certain  trustees  for  the  purpose  of  construct- 
ing and  maintaining  a  public  hospital  in  the 
city  of  Sioux  Falls,  which  said  trust  was 
one  exclusively  for  charitable  purposes. 

As  conclusions  of  law,  the  court  found 
that  the  property  conveyed  to  the  church 
society  was  subject  to  tax  on  the  valuation 
of  $4,900  at  the  rate  of  4  per  cent;  that 


the  property  conveyed  to  the  dty  was  sub- 
ject to  a  tax  on  a  valuation  of  $15,900  at  the 
rate  of  6  per  cent. ;  that  the  real  estate  de- 
vised In  trust  was  subject  to  a  tax  on  a  val- 
uation of  $31,380  subject  to  a  reduction  by 
allowance  of  further  claims,  such  tax  to  be 
et  a  rate  of  8  per  cent ;  that  the  church  so- 
ciety was  liable  for  the  tax  on  Its  property, 
and  the  executor  and  trustee  in  his  oflJcial 
capacity  liable  for  the  tax  on  the  residue. 
Decree  was  entered  in  conformity  with  such 
findings  and  conclusions;  said  decree  con- 
taining a  direction  and  an  order  to  the 
church  society  and  to  the  dty  to  pay  the  tax 
to  the  county  treasurer,  and  a  direction  and 
order  to  the  trustee  to  retain  the  tax  on  the 
residue  until  the  claims  against  the  estate 
should  be  adjudicated. 

Section  1,  c.  64,  liaws  1905,  provides: 
"That  all  property,  real,  personal  and  mixed 
which  shall  pass  by  will  or  by  the  Intestate 
laws  of  this  state,  or  according  to  the  pro- 
vision of  any  statute  in  this  state,  from  any 
person  who  may  die  seised  or  possessed  of 
the  same  while  a  resident  of  this  state,  or  if 
decedent  was  not  a  resident  of  this  state,  at 
the  time  of  his  death,  which  property,  or  any 
part  thereof,  shell  be  within  this  state,  or 
any  Interest  therein  or  income  therefrom 
which  shall  be  transferred  by  deed,  grant, 
sale  or  gift  made  in  contemplation  of  the 
death  of  the  grantor,  or  bargainor  or  giver, 
or  Intended  to  take  efFect  in  possession  or 
enjoyment  after  such  death,  to  any  person 
or  persons  or  to  any  body  politic  or  corpo- 
rate in  trust  or  otherwise,  or  by  reason 
whereof  any  person  or  any  body  politic  or 
corporate  shall  become  beneficially  entitled,  In 
possession  or  expectancy,  to  any  property  or 
Income  thereof,  shall  be  and  is  subject  to 
a  tax  at  the  rate  hereinafter  specified,  to  be 
paid  to  the  treasurer  of  the  proper  county 
for  the  use  of  the  state,  and  all  heirs,  lega- 
tees cmd  devisees,  administrators,  executors 
and  trustees  shall  be  liable  for  any  and  all 
such  taxes  until  the  same  shall  have  been 
paid  as  hereinafter  directed."  This  statute 
also  then  divides  those  by  whom  such  tax- 
able estates  are  received  into  three  general 
classes,  viz.:  (1)  Near  relations;  (2)  distant 
relations ;  (3)  strangers,  with  a  different  rate 
of  taxation  upon  the  value  of  the  estate 
transmitted  to  each  class.  As  will  be  observ- 
ed, the  basis  of  this  classification  is  relation- 
ship. It  will  also  be  observed  that  under 
this  classification  near  relations  pay  a  tax 
of  1  per  cent,  of  the  net  value  of  the  estate 
transmitted  and  received,  after  deducting  the 
provided  for  exemption;  distant  relations 
pay  a  tax  of  2  per  cent  of  the  net  value  of 
the  estate  transmitted  and  received  after  de- 
ducting the  provided  for  exemption ;  stran- 
gers pay  taxes  varying  from  4  to  10  per  cent, 
of  the  net  value  of  the  estate  transmitted  and 
received  after  deducting  the  exemption.  It 
will  also  be  observed  that  as  between  these 
different  classes,  there  Is  not  uniformity  or 
equallty  of  the  per  cent  or  rate  of  taxation. 
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but  each  dasti  pays  a  different  rate  and  a 
tax  different  1b  amount,  even  though  the  es- 
tate transmitted  to  an  Individual  within  each 
class  might  be  of  the  same  value.  Again, 
this  statute  In  question  subdivides  the  third 
class  (strangers)  Into  four  subclasses,  viz.: 
(1)  Estates  of  the  value  of  $10,000  or  less, 
paying  a. tax  of  4  per  cent  of  the  net  value 
of  the  estate  transmitted,  less  the  exemp- 
tion ;  (2)  estates  over  $10,000  and  not  exceed- 
ing $20,000,  paying  a  tax  of  6  per  cent;  &) 
estates  over  $20,000  and  not  exceeding  $50,- 
000,  i)aylng  a  tax  of  8  per  cent. ;  (4)  estates 
over  $50,000  paying  a  tax  of  10  per  cent 
These  four  subclasses  are  not  ba^  on  rela- 
tlonshli^  but  purely  and  solely  on  the  pro- 
gressive amount  or  graduated  value  of  the 
estate  transmitted  to  each  individual  receiv- 
er thereof.  As  between  these  four  different 
classes  there  Is  the  same  lack  of  uniformity 
and  equality  in  rate  or  per  cent,  of  taxation 
that  exists  between  the  three  prior  mentioned 
classes  based  on  relationship. 

All  courts  and  all  governments  conceive 
that  the  transmission  of  property  occasioned 
by  death,  although  differing  from  tax  on 
property  as  such.  Is  nevertheless  a  usual  sub- 
ject of  taxation.  It  Is  the  succession  or 
transmission  or  receipt  of  property  occasion- 
ed by  death  that  is  subject  to  the  tax.  It  is 
the  privilege  of  succeeding  to  or  inheriting 
the  property  of  a  deceased  person,  and  not 
the  property  Itself,  which  Is  thus  transmit- 
ted, that  is  taxed.  In  the  consideration  of 
this  subject  the  distinction  between  an  In- 
heritance tax  as  such  and  a  property  tax  as 
such  must  at  all  times  be  kept  In  view. 
Constitutions,  statutes,  arguments,  and  rea- 
soning applicable  to  a  property  tax  are  not 
always  germane  or  applicable  to  the  consid- 
eration of  an  Inheritance  tax.  It  seems  to  be 
generally  held  that  the  provisions  of  a  Con- 
stitution, such  as  section  2.  art.  11,  of  our 
state  Constitution,  have  no  applicability  to  or 
effect  upon  an  inheritance  tax  law  such  as 
the  one  now  under  consideration,  but  that 
such  provisions  relate  solely  to  property  tax- 
ation. Knowlton  ▼.  Moore.  178  U.  S.  41,  20 
Sup.  Ct  747,  44  L.  Ed.  969 ;  Magoun  v.  Illi- 
nois Trust  ft  Savings  Bank,  170  U.  8.  283, 
18  Sup.  Ct  594,  42  L.  Ed.  1037 ;  In  re  Fox's 
Estate,  154  Mich.  6,  117  N.  W.  558;  12  Cur- 
rent Law,  p.  2081;  Nunnemacher  v.  State, 
128  Wis.  190,  108  N.  W.  627,  9  L.  R.  A.  (N. 
8.)  121 ;  State  v.  GuUbert  70  Ohio  St  229, 
71  N.  E.  630,  1  Am.  ft  Eng.  Ann.  Cas.  25; 
In  re  Watson,  17  S.  D.  486,  97  K  W.  463. 

The  Legislature  of  this  state  had  the  un- 
doubted right  to  create  the  inheritance  law 
contained  in  chapter  64,  Laws  1005,  unless 
prohibited  by  some  federal  or  state  consti- 
tutional provision  (Magoun  v.  Illinois  Trust 
ft  Savings  Bank,  170  U.  S.  292,  18  Sup.  Ct 
594,  42  L.  Ed.  1037;  Booth's  Ex.  v.  Common- 
wealth, 130  Ky.  88.  113  S.  W.  61).  and  we 
must  look  to  some  other  constitutional  pro- 
Tlslon  than  that  relating  to  property  taxa- 
tion to  find  the  constltutlonBl  prohibition,  if 


any  such  exists.  It  is  contended  that  sec- 
tion 17,  art  6,  contained  in  the  Bill  of  Rights 
in  our  state  Constitution,  which  provides 
that,  "No  tax  or  duty  shall  be  imposed  with- 
out the  consent  of  the  people  •  *  *  and 
all  taxation  shall  be  equal  and  uniform," 
prohibits  the  statute  in  question ;  and  that 
this  statute  is  in  conflict  with  this  section  of 
our  state  Constitution.  We  are  of  the  opin- 
ion that  this  contention  is  not  well  founded. 
While  It  Is  no  doubt  true  that  section  17, 
art  6,  Is  broad  enough  to  comprehfflid  and 
applies  to  inheritance  laws,  still  we  are  con- 
strained to  the  view  that  the  equality  and 
uniformity  comprehended  within  the  meaning 
of  this  constitutional  provision  have  been  sat- 
isfied in  the  statute  in  question,  and  that 
this  view  1b  substantiated,  and  borne  out  by 
the  weight  of  authority.  To  start  with  it  Is 
not  the  question  whether  some  better,  more- 
advisable,  or  more  equal  and  uniform  law 
might  have  been  created  and  passed,  but 
solely  the  question  whether  this  statute  is- 
Invalid  by  reason  of  its  being  in  conflict  with: 
section  17,  art  0,  of  the  Constitution.  In  the- 
case  In  re  Fox's  Estate,  154  Mich.  5,  117  N^ 
W.  658,  the  Supreme  Court  of  Michigan,  when 
construing  a  very  similar  inheritance  tax 
law  in  connection  with  constitutional  provi- 
sions of  that  state,  said:  "But  every  Consti- 
tution in  the  Union  is  founded  upon  the  prlu- 
clple  that  'all  men  are  equal  before  the  law,' 
and  that  life,  liberty,  and  property  are  se- 
cured to  all  alike.  Such  principle,  however, 
Is  no  broader  In  Its  scope  and  effect  than  the 
provisions  of  the  fourteenth  amendment  of 
the  United  States  Constitution,  and  no  law 
which  can  be  sustained  under  such  provision 
of  the  federal  Constitution  can  be  held  to> 
violate  either  the  letter  or  spirit  of  our  state 
Constitution."  That  clause  of  the  fourteenth 
amendment  reading,  "Nor  shall  any  state  de> 
ny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  is  as  broad 
and  comprehensive  In  scope  and  effect  as  the 
language  of  section  17  of  our  Bill  of  Bights, 
reading,  "and  all  taxation  shall  be  equal  and 
uniform,"  can  possibly  be.  Equality  and  unl> 
formity  when  relating  to  the  same  subject 
are  similar  terms  and  mean  the  same  thing, 
whether  in  a  state  or  federal  Constitution. 
This  clause  of  the  fourteenth  amendment  lo 
a  way  was  expressly  aimed  at  state  Const!' 
tntions  and  state  legislative  enactments  with 
reference  to  equality  and  uniformity  of  state 
laws  generally.  Bell's  Gap  Ey.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  10  Sup.  Ct  533,  33 
L.  Ed.  892.  The  equaUty  and  uniformity  of 
inheritance,  succession,  and  other  kindred 
laws  are  within  the  scope  and  purview  of 
the  fourteenth  amendment  9  Fed.  St  Ann., 
pp.  608,  618.  It  is  said,  and  evidently  truly, 
that  chapter  54,  Laws  1905,  was  modeled  aft- 
er a  slmUar  statute  in  force  in  the  state  of 
Illinois.  The  Illinois  statute  first  makes 
three  classes  liable  to  the  payment  of  the 
tax  based  on  relationship — (1)  near  relatives, 
(2)  distant  relatives,  (8)  strangers — ^tbe  same 
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aa  onr  statute,  and  then  again  rabdirides  tbe 
third  class  (strangers)  into  sulMilasses  based 
solely  on  the  progressive  vaiue  of  the  inherit- 
ance received  by  each  individual  by  the  same 
method  of  progression  as  employed  In  onr 
statute.  The  Supreme  Court  of  Illinois  in 
passing  on  the  constitutionality  of  the  stat- 
ute in  that  state  in  the  case  of  Kochersperger 
T.  Drake,  167  111.  122,  47  N.  E.  321,  41  L.  K. 
A.  440,  said:  "A  tax  which  aftects  the  prop- 
erty within  a  specific  class  alike  is  uniform 
as  to  that  class,  and  there  is  no  provision  of 
the  Constitution  which  precludes  legislative 
action  from  assessing  a  tax  on  that  partic- 
alar  class.  By  this  act  of  the  Legislature 
six  classes  of  property  are  created  heretofore 
absolutely  unknown.  It  is  those  classes  of 
property,  depending  upon  the  estate  owned 
by  one  dying  possessed  thereof,  which  the 
state  may  regulate  as  to  its  descent  and  the 
right  to  devise.  The  tax  assessed  on  classes 
thus  created  is  absolutely  uniform  on  the 
classes  upon  which  it  operates,  and  under  the 
provisions  of  the  statute  it  is  to  be  determin- 
ed by  valuation,  so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her,  or  its  property  Inherited; 
and  it  is  not  inconsistent  with  the  princi- 
ple of  taxation  fixed  by  tbe  Constitution,  and 
is  clearly  within  the  sections  of  the  Consti- 
tution quoted.  No  want  of  uniformity  of  one 
living  who  owns  property  can  be  urged  as 
a  reason  why  the  statute  makes  an  incon- 
sistent rule.  Ko  person  Inherits  property  or 
can  take  by  devise,  except  by  the  statute; 
and  the  state,  having  power  to  regulate  this 
question,  may  create  classes,  and  provide  for 
uniformity  with  reference  to  classes  which 
were  before  unknown.  Laws  of  this  charac- 
ter have  been  sustained  In  Pennsylvania, 
New  York.  Maryland,  Virginia,  North  Caro- 
lina, and  other  states.  They  have  been  held 
Invalid  in  New  Hampshire  and  Ohio,  and 
some  other  states.  We  are  not  disposed  to 
enter  Into  an  analysis  of  these  cases  and  a 
consideration  of  the  principles  on  which  they 
have  been  decided.  Tbe  broad  principle  pre- 
sented is  that  the  Legislature  may  create 
new  (Masses  of  property  with  reference  to  es- 
tates under  which  they  may  regulate  the 
right  to  Inherit  or  devise  or  take  under  de- 
vise, and,  such  right  existing,  such  classes 
may  be  created,  and,  as  created,  may  be  uni- 
form, and  the  assessment  by  valuation,  when 
declared  to  operate  equally  on  the  right  of 
succession  to  such  classes,  Is  not  a  violation 
«f  the  privileges  of  tbe  sections  of  article  9 
<of  tbe  Constitution  of  the  state  of  Illinois." 
In  Magoun  v.  Illinois  Trust  &  Savings  Bank, 
;  supra,  the  constitutionality  of  this  same  1111- 
:nois  statute  was  before  tbe  Supreme  Court  of 
the  United  States  wherein  it  was  held  that 
:this  Illinois  statute  in  no  way  conflicted  with 
'the  fourteenth  amendment  The  court  said: 
'  "But  neither  case  can  be  said  to  be  contrary 
to  tbe  rule  of  equality  of  the  fouHeenth 
amendment.  That  rule  does  not  require  as 
.twe  have  seen  exact  equality  in  taxation.    It 


only  requires  that  the  law  imposing  it  shall 
operate  on  all  alike  under  the  same  circum- 
stances. It  is  not  unequal  In  operation  be- 
cause it  does  not  levy  the  same  percentage  on 
every  dollar,  does  not  fail  to  treat  all  alike 
under  like  circumstances  and  conditions  both 
in  the  privilege  conferred  and  the  liabilities 
Imposed." 

The  state  of  Michigan  alpo  has  a  very  sim- 
ilar inheritance  tax  law,  also  divided  Into 
classes  based  on  relationship,  and  again  sub- 
divided  into  subclasses  based  on  the  progres- 
sive value  of  the  estate  received  by  the  indi- 
vidual In  any  particular  class.  That  stat- 
ute was  also  held  not  to  be  in  conflict  with 
the  fourteenth  amendment  in  Be  Fox's  Ea- 
tate,  154  Mich.  5,  117  N.  W.  568.  The  court 
said:  "This  statute  creates  two  main  class- 
es ;  the  flrst  being  composed  of  lineal  heirs 
and  near  relatives,  and  the  second  of  dis- 
tant relatives  and  strangers.  The  former 
is  again  subdivided  Into  two  subclasses  de- 
pendent upon  the  amount  of  the  estate  re- 
ceived. Classification  based  upon  relation- 
ship and  also  upon  the  amount  transferred 
have  been  sustained  In  the  federal  courts 
and  In  our  own  and  many  other  state  courts. 
If  the  constituents  of  each  class  or  subclass 
are  afTected  alike  by  the  statute  the  rule  of 
equality  prescribed  by  the  constitutional  pro- 
visions and  defined  by  the  courts  In  constru- 
ing these  provisions  Is  satisfied.  Tested  by 
this  rule,  it  is  evident  that  the  statute  under 
consideration  meets  the  constitutional  re- 
quirements. There  is  equality  within  the 
classes,  and  that  is  all  that  is  required." 
The  state  of  Wisconsin  also  has  a  very  sim- 
ilar inheritance  tax  law  which  divides  tbe 
recipients  of  the  inheritance  into  classes  bas- 
ed on  relationship,  and  again  subdivides 
them  into  subclasses  based  on  tbe  progres- 
sive increasing  value  of  the  Inheritance.  Sev- 
eral similar  statutes  of  Wisconsin  were  first 
held  to  be  unconstitutional  as  lacking  uni- 
formity and  equality,  but  in  Nunnemacher  v. 
State,  129  Wis.  190,  108  N.  W.  627,  9  L.  R. 
A.  (N.  S.)  121,  the  Wisconsin  statute  is  held 
not  to  be  in  conflict  with  constitutional  pro- 
visions requiring  uniformity  and  equality. 
In  that  case  the  Supreme  Court  of  Wisconsin 
said:  "That,  so  far  as  tbe  taxation  of  prop- 
erty is  concerned,  there  can  be  no  classifi- 
cation which  shall  Interfere  with  substantial 
and  practical  uniformity  of  rate,  and  that 
the  clause  (in  the  Wisconsin  Constitution) 
the  rule  of  taxation  shall  be  uniform,'  if  ap- 
plicable to  excise  taxation  at  all,  means  no 
more  than  the  general  equality  clause  of  the 
Constitution  or  'the  equality  protection  of 
the  law'  guaranteed  by  tbe  fourteenth  amend- 
ment Taxation  of  privileges  and  occupa- 
tions manifestly  cannot  be  uniform  in  the 
sense  that  property  taxation  may  be  uniform. 
Property  may  be  reduced  to  its  money  value 
and  a  uniform  rate  levied  upon  it  all;  but. 
when  occupation,  privileges,  or  proi)erty 
transfers  are  to  be  taxed  there  is  no  corn- 
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moo  ground  npon  which  they  can  meet,  fio 
standard  by  which  their  relative  value  or 
worth  can  be  measured  or  compared,  and 
bence  nnlformlty  of  taxation  or  even  equal- 
ity of  taxation  as  applied  to  excise  taxes 
xntist  necessarily  mean  taxation  which  does 
not  discriminate,  but  which  operates  alike 
on  all  persona  similarly  situated.  In  other 
words,  proper  classification  may  be  made  and 
the  different  rate  applied  to  each  class." 

The  state  of  Minnesota  has  a  similar  in- 
heritance tax  law  with  classes  based  on  re- 
lationship and  also  subdivided  Into  classes 
based  on  the  progressive  values  of  the  es- 
tates Inherited.  In  State  v.  BazlUe,  97  Minn. 
11.  106  N.  W.  93,  6  L.  R.  A.  (N.  S.)  732,  the 
Supreme  Court  of  Minnesota  adopted  the 
reasoning  of  the  Illinois  Supreme  Court  in 
the  Drake  Case  and  the  Supreme  Court  of 
the  United  States  in  the  Magonn  Case,  con- 
Btming  the  Illinois  statute,  and  holding 
that  where  there  is  equality  between  the 
classes  established  by  an  inheritance  tax 
law  that  the  constitutional  requirements  of 
eqaallty  and  nnlformlty  are  satisfied. 

The  inheritance  law  of  Ohio  has  had  a  his- 
tory somewhat  analogous  to  that  of  Minne- 
sota and  Wisconsin — first  held  unconstitu- 
tional, afterwards  held  valid.  In  State  v. 
Gnilbert,  70  Ohio  St  229,  71  N.  B.  636,  1 
Am.  &  E^g.  Ann.  Cas.  25,  the  Supreme  Court 
held  that  an  excise  inheritance  tax  which 
operates  uniformly  throughout  the  state  and 
operates  equally  npon  all  persons  standing 
in  the  same  category  does  not  deprive  any 
of  the  equal  protection  of  the  law. 

This  court  In  the  case  of  In;  re  Watson, 
IT  S.  D.  486,  97  N.  W.  463,  has  passed  upon 
the  precise  question.  In  that  case  this  court 
said:  "The  clause,  'and  all  taxation  shall 
be  equal  and  uniform,'  found  in  the  Bill  of 
Rights,  cannot  be  ignored.  What  is  meant 
by  equality  and  uniformity  in  this  connec- 
tion? The  Legislature  is  not  commanded  to 
tax  all  occupations.  To  levy  the  same 
amount  of  tax  on  each  trade,  occupation,  or 
business  in  the  state  would  be  manifestly  im- 
practicable and  unjust.  No  more  effectual 
method  of  defeating  the  real  purpose  of  the 
rule  could  be  devised.  Every  person,  natur- 
al or  artificial,  whether  possessing  property 
or  not,  enjoys  the  protection  of  the  govern- 
ment, and  should  contribute  to  its  support. 
To  determine  the  extent  of  contribution  tn 
each  individual  case,  with  equality  and  uni- 
formity, is  the  design  of  every "  wise  and 
Jnst  system  of  taxation.  But  so  long  as  no 
two  persons  in  the  state  are  surrounded  by 
precisely  the  same  circumstances  and  pos- 
sessed of  precisely  the  same  ability  to  bear 
the  burdens  of  taxation,  no  absolutely  equal 
or  Just  system  of  collecting  revenues  will  be 
evolved.  Perfectly  equal  taxation,  it  has 
been  said,  will  remain  up  unattainable  good 
BO  long  as  laws  and  government  and  men  are 
Imperfect.  Perfect  equality  is  not  possible. 
So  we  construe  the  clause  requiring  all  tax- 


ation to  be  equal  and  uniform  as  meaning 
with  reference  to  taxes  on  occupations  that 
the  burden  imposed  shall  fall  alike  on  all 
persons  who  are  in  substantially  the  same 
situation— a  rule  generally  reco^zed,  ovoi 
in  the  absence  of  an  express  constitutional 
requirement  as  to  uniformity." 

Decisions  of  similar  effect  exist  In  many 
other  states.  See  1  Cooley,  Taxation,  pp.  72, 
73 ;  Tledeman,  PoL  Power,  p.  282;  Farrington 
v.  Menschlng,  187  N.  Y.  8,  79  N.  E.  884,  10 
L.  R.  A.  (N.  S.)  625;  State  v.  Applegarth,  81 
Md.  203,  31  Atl.  961,  28  U  R.  A.  812;  KnoWl- 
ton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct,  747, 
44  L.  Ed.  969;  Campbell  v.  California,  200 
U.  S.  87,  26  Sup.  Ct  182,  60  L.  Ed.  382; 
Union  Trust  Co.  v.  Judge,  125  Mich.  487,  84 
N.  W.  1101;  In  re  Nettleton,  76  Conn.  236, 
56  Atl.  565;  In  re  Magnes'  Estate,  32  Colo. 
527,  77  Pac.  853;  State  v.  Alston,  94  Tenn. 
674,  30  S.  W.  750,  28  Li  B.  A.  178 ;  Crawford 
v.  Linn  County,  11  Or.  482,  6  Pac.  738. 
From  all  these  decisions,  although,  with  the 
exception  of  In  re  Watson  and  Nunnemacher 
V.  State,  construing  constitutions  differing 
from  ours,  but  still  construing  the  question 
of  the  meaning  of  the  wordfe  "equality  and 
uniformity"  In  connection  with  excise  taxa- 
tion, we  are  compelled  and  constrained  to 
gather  therefrom  that  the  constitutional  rule 
of  equality  and  uniformity  Is  satisfied  with 
reference  to  inheritance  and  excise  laws, 
when  there  is  equality  and  uniformity  be- 
tween each  and  every  individual  within  or 
constituting  any  particular  specified  class; 
that  there  is  equality  and  uniformity  within 
the  classes,  created  by  the  law,  is  all  that  Is 
required ;  otherwise,  under  any  other  con- 
struction. It  would  be  Impossible  to  have  any 
classified  inheritance  law  at  all  based  on  the 
progressive  value  of  the  inheritance  under 
the  Constitution  of  this  state,  as  it  would  be 
an  utter  impossibility  to  classify  any  such 
law  without  inequality  and  lack  of  uniformi- 
ty as  between  the  different  classes.  The  very 
idea  of  classification  comprehends  inequality 
and  lack  of  uniformity.  No  matter  what  the 
form  or  basis  of  the  classification.  It  would 
still  logically  be  subject  to  the  same  objec- 
tion as  to  Inequality  and  la(^  of  uniformity. 
There  is  no  constitutional  provision  In  this 
state  expressly  prohibiting  a  progressive  or 
graduated  Inheritance  law  or  prohibiting 
classification  with  reference  thereto.  By  the 
use  of  the  word  "duty"  In  section  17  of  the 
Bill  of  Rights,  an  excise  law  is  comprehend- 
ed, if  consented  to  by  the  people  through  the 
Legislature,  and  that  the  same  shall  be  equal 
and  uniform  in  its  operation,  but  this  equal- 
ity and  uniformity  is  satisfied  by  equality 
and  uniformity  within  each  class  specified  by 
the  Legislature.  Such  Is  the  direct  holding 
in  Re  Watson  and  In  the  Nunnemacher  Case. 
In  the  latter  case  the  court  said  that  the 
clause  "the  rule  of  taxation  shall  be  uni- 
form," if  applicable  to  excise  taxation  at  all, 
means  no  more  than  the  general  equality 
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clanse  In  tbe  Constitution  or  the  eqnal  pro- 
tection of  the  law  guaranteed  by  the  four- 
teenth amendment,  and  hence  we  conclude 
that  section  17,  art  6,  of  our  Bill  of  Blt^ts, 
Is  no  broader  In  scope  and  effect  as  to  equal- 
ity and  uniformity  as  applied  to  excise  taxa- 
tion than  is  the  fourteenth  amendment  of 
the  federal  Constitution,  and  that  the  deci- 
sions on  that  subject  applicable  to  one  are 
applicable  to  the  other.  It  is  clear  from  all 
these  decisions  that  the  Legislature  may 
make  any  proper  classification  of  recipients 
of  inherited  estates  for  the  purposes  of  such 
taxation  that  it  chooses,  so  long  as  there  is 
equality  and  uniformity  between  those  with- 
in and  constituting  each  separate  class.  It 
also  necessarily  follows  that,  if  the  Legisla- 
ture has  tbe  right  to  classify  on  some  proper 
recognized  basis,  it  is  not  within  the  Judicial 
province  of  tbe  courts  to  say  what  such 
classification  shall  be  so  long  as  the  Legis- 
lature Is  within  the  limits  of  such  proper 
basis.  In  other  words,  tbe  courts  will  not 
"race  opinions"  with  the  Legislature  as  to 
which  might  create  the  better  law.  It  seems 
to  be  everywhere  conceded  that  relationship 
constitutes  a  proper  basis  for  such  classifica- 
tion. It  Is  contended  that  the  subclasslfica- 
tlon  of  strangers  under  the  statute  In  ques- 
tion, whereby  those  receiving  $10,000  and  less 
pay  4  per  cent  of  the  value  of  the  estate  re- 
ceived, and  those  receiving  over  |10,000  and 
not  exceeding  $20,000  pay  6  per  cent,  and 
those  receiving  over  $20,000  and  not  exceed- 
ing $50,000  pay  8  per  cent.,  and  those  receiv- 
ing over  $50,000  pay  10  per  cent,  is  an  ar- 
bitrary and  unreasonable  classification,  with- 
out any  reasonable  Justification  therefor. 
Every  individual  receiving  an  estate  falling 
In  any  one  of  these  four  classes  would  pay 
precisely  the  same  rate  and  amount  of  tax 
on  an  estate  of  like  value,  so  that  the  burden 
would  fall  alike  on  all  similarly  situated. 
This  seems  to  be  the  test  of  the  rule  as  to 
equality  and  uniformity  of  dasslflcation.  It 
seems  also  to  be  generally  held  that  the  pow- 
er to  classify  the  recipients  of  inherited  es- 
tates is  subject  to  the  rule  that  the  classifica- 
tion must  not  be  so  purely  arbitrary  and  un- 
natural as  to  have  no  reason  to  Justify  it; 
that  is,  it  must  be  devoid  of  all  reasonable 
grounds  on  which  to  rest  in  order  to  in- 
validate such  classification.  In  re  Watson, 
supra;  In  re  Keeney's  Estate,  184  N.  Y.  281, 
87  N.  E.  428;  Farrington  v.  Mensching,  187 
N.  Y.  8,  7»  N.  B.  884,  10  L.  R.  A.  (N.  S.) 
625.  The  basis  of  the  classification  of  this 
portion  of  the  statute  in  question  as  will 
be  observed,  is  purely  and  solely  the  progres- 
sive rate  In  amount  of  tbe  value  of  the  es- 
tate inherited.  In  Knowlton  v.  Moore  the 
Supreme  Court  of  the  United  States,  In  con- 
struing the  inheritance  provision  of  the 
Spanish-American  War  Tax  of  1898,  speaking 
through  Mr.  Justice  White,  said:  "Lastly,  it 
■is  urged  that  the  progressive  rate  feature  of 
the  statute  is  so  repugnant  to  fundamental 
principles  of  equality  and  Justice  that  the 


larw  should  be  held  to  be  void,  even  although 
It  transgresses  no  express  limitation  in  the 
Constitution.  Without  intimating  any  opin- 
ion as  to  the  existence  of  a  right  in  tbe 
courts  to  exercise  the  power  which  is  thus 
Invoked,  it  is  apparent  that  the  argument 
as  to  the  enormity  of  tbe  tax  is  without 
merit  It  was  disposed  of  in  Magoun  ▼.  Il- 
linois Trust  &  Savings  Bank,  170  U.  S.  283, 
293  [18  Sup.  Ct  594,  42  L.  Ed.  1037].  The  re- 
view which  we  have  made  exhibits  the  fact 
that  taxes  imposed  with  reference  to  the 
ability  of  any  person  upon  whom  the  burden 
Is  placed  to  bear  the  same  have  been  levied 
from  the  foundation  of  the  government  So, 
also,  some  authoritative  thinkers  and  a  num- 
ber of  economic  writers  contend  that  a  pro- 
gressive tax  is  more  Just  and  equal  tlian  a 
proportional  one.  In  the  absence  of  constitu- 
tional limitation,  the  question  whetber  it  is 
or  is  not  is  legislative,  and  not  Judicial.  Tbe 
grave  consequences  which  it  is  asserted  must 
arise  in  the  future  if  the  right  to  levy  a 
progressive  tax  be  recognized  Involves  in  its 
ultimate  aspect  the  mere  assertion  that  free 
and  representative  government  is  a  failure, 
and  that  the  grossest  abuses  of  power  are 
foreshadowed  unless  tbe  courts  usurp  a  pure- 
ly legislative  function.  If  a  case  ever  should 
arise  where  an  arbitrary  and  confiscatory  ex- 
action Is  imposed  bearing  the  guise  of  a  pro- 
gressive .or  any  other  form  of  tax,  it  will 
be  time  enough  to  consider  whether  the  Ju- 
dicial power  can  afford  a  remedy  by  applying 
inherent  and  fundamental  principles  for  tbe 
protection  of  the  individual,  even  though 
there  be  no  express  authority  in  the  Con- 
stitution to  do  so.  That  the  law  which  we 
have  construed  affords  no  ground  for  the 
contention  that  the  tax  imposed  is  arbitrary 
and  confiscatory  is  obvious."  It  will  be  ob- 
served from  this  quotation  that  the  decision 
in  the  Magoun  Case  is  approved  which  con- 
strues the  Illinois  statute  where  tbe  progres- 
sive rate  is  classified  on  the  same  basis  and 
by  the  same  methods  as  the  law  of  this  state. 
Again,  in  this  connection,  we  emphasize  the 
statemoit  that  there  Is  no  constitutional  pro- 
vision in  South  Dakota,  expressly  or  other- 
wise, prohibiting  such  classification,  that  sec- 
tion 17  of  our  Bill  of  Rights  means  sub- 
stantially the  same  thing,  and  has  no  broad- 
er scope  and  effect  than  the  fourteenth 
amendment  In  the  Magoun  Case  tbe  ai>- 
pellant  claimed  that:  "The  progression  is 
likewise  unnecessarily  arbitrary  if  we  take 
the  view  that  the  tax  is  levied  on  the  amount 
received.  Under  such  an  assumption,  those 
taking  the  larger  amounts  are  required  to 
pay  a  larger  rate  on  the  same  sums  upon 
which  those  taking  smaller  sums  pay  a  small- 
er rate;  that  is  to  say,  one  who  receives  a 
legacy  of  $10,000  pays  3  per  cent,  or  $300, 
thus  receiving  $9,700  net,  while  one  receiving 
a  legacy  of  $10,001  pays  4  per  cent  on  the 
whole  amount,  or  $400.04,  thus  receiving  $9,- 
600.96,  $99.04  less  than  tbe  one  whose  legacy 
was  actually  $1  less  valuable." 
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This  Is  precisely  the  dalm  made  on  behalf 
of  the  appellant  in  the  case  at  her.  Bat  the 
unsoundness  and  faillacy  of  this  claim  is  fully 
exposed  in  this  case.  Speaking  through  Mr. 
Justice  McKenna,  the  court  said:  "The  rea- 
soning of  appellant  is  based  on  the  view  that 
the  tax  is  one  on  property,  instead  of  one  on 
the  succession,  as  held  by  the  Supreme  Court 
of  the  state.  Being  on  the  succession,  the 
court  further  held  as  we  have  seen  that  the 
latter  is  to  be  regarded  as  new  property,  and 
the  920,000  and  other  property  not  taxed  are 
not  therefore  exemptions.  In  this  view  the 
Illinois  court  is  In  harmony  with  the  ma- 
jority of  other  courts  of  the  country.  We 
concur  In  the  reasoning.  It  is  true  that  the 
amonnt  of  the  exemption  is  greater  in  the  Il- 
linois law  than  in  any  other,  but  the  right 
to  exempt  cannot  depend  on  that.  Whether 
it  shall  be  |20,000  as  in  lUinois  law  or  $10,- 
000  as  In  that  of  Massachusetts,  or  other 
amounts  as  in  othor  laws,  must  depend  up- 
on the  judgment  of  the  Legislature  of  each 
state,  and  cannot  be  subject  to  judicial  re- 
view. If  such  review  could  ascertain  the  fac- 
tors of  judgment,  and  coald  apply  them  with 
Indisputable  wisdom  to  the  different  condi- 
tions existing.  It  would  be  outside  of  its  prov- 
ince to  do  so.  That  manifestly  is  a  legisla- 
tive, not  a  Judicial,  function.  The  first  and 
second  classes  therefore  of  the  statute  depend 
on  substantial  distinctions,  and  their  clas- 
sifications are  not  arbitrary.  Nor  do  the  ex- 
emptions of  the  statute  render  its  operation 
unequal  within  the  meaning  of  the  fourteenth 
amendment.  The  right  to  make  exemptions 
is  involved  in  the  right  to  select  the  subjects 
of  taxation  and  apportion  the  public  burdens 
among  them,  and  must  consequently  be  un- 
derstood to  exist  In  the  lawmaking  power 
wherever  It'  has  not  in  terms  been  taken 
away.  To  some  extent  it  must  always  exist ; 
for  the  selection  of  subjects  of  taxation  is  of 
itself  an  exemption  of  what  is  not  selected. 
The  provisions  of  the  statute  In  regard  to 
the  tax  on  legacies  to  strangers  of  the  blood 
of  an  Intestate  need  further  comment  There 
are  four  classes  created,  and  manifestly  there 
Is  equality  between  the  members  of  each 
class.  Inequality  Is  only  found  by  compar- 
ing the  members  of  one  class  with  those  of 
another.  It  is  illustrated  by  appellant  as 
follows:  One  who  receives  a  legacy  of  $10,- 
000  pays  S  per  cent  or  $300,  thus  receiving 
$9,700  net  while  one  receiving  a  legacy  of 
$10,001  pays  4  per  cent  on  the  whole  amount, 
or  $400.04,  thus  receiving  $0,600.96  or  $99.04 
less  than  the  one  whose  legacy  was  actually 
$1  leas  valuable.  These,  however,  are  con- 
ceded to  be  extreme  illuBtrations,  and  we 
think,  therefore,  that  they  furnish  no  test 
of  the  practical  operation  of  the  classifica- 
tion. When  the  legacies  differ  in  substantial 
extent  If  the  rate  increases,  the  benefit  in- 
creases to  greater  degrea  If  there  is  un- 
soundness, it  must  be  in  the  classification. 
The  members  of  each  class  are  treated  alike; 


that  Is  to  say,  all  who  Inherit  $10,000  are 
treated  alike,  all  who  inherit  any  other  sum 
are  treated  allka  There  Is  equality,  there- 
fore, within  the  classes.  If  there  is  inequal- 
ity, it  must  be  because  the  members  of  a 
class  are  arbitrarily  made  such  and  burdened 
as  such  upon  no  distinctions  justifying  It 
This  is  claimed.  It  Is  said  that  the  tax  Is 
not  In  proportion  to  the  amount  but  varies 
with  the  amounts  arbitrarily  fixed,  and  hence 
that  an  inheritance  of  $10,000  or  less  pays  3 
per  cent,  and  that  one  over  $10,000  pays  not 
3  per  cent  on  $10,000  and  an  Increased  per- 
centage on  the  excess  over  $10,000,  but  an 
Increased  percentage  on  the  $10,000  as  well 
as  on  the  excess.  And  it  is  said,  as  we  have 
seen,  that  In  consequence  one  who  is  given 
a  legacy  of  $10,001  by  the  deduction  of  the 
tax  receives  $99.04  less  than  one  who  is  giv- 
en a  legacy  of  $10,000.  But  neither  case  can 
be  said  to  be  contrary  to  the  rule  of  equality 
of  the  fourteenth  amendment  That  rule 
does  not  require,  as  we  have  seen,  exact 
equality  of  taxation.  It  only  requires  that 
the  law  imposing  It  shall  operate  on  all  alike 
under  the  same  circumstances.  The  tax  Is 
not  on  money,  it  is  on  the  right  to  Inherit 
and  hence  a  condition  of  inheritance,  and  it 
may  be  graded  according  to  the  value  of  the 
inheritance.  The  condition  Is  not  arbitrary 
because  it  is  determined  by  that  value.  It  Is 
not  unequal  in  operation  because  It  does  not 
levy  the  same  percentage  on  every  dollar; 
does  not  fail  to  treat  all  alike  under  like  cir- 
cumstances and  conditions,  both  in  the  priv- 
ilege conferred  and  the  liabilities  imposed. 
The  jurisdiction  of  the  courts  Is  fixed  by 
amounts.  The  right  to  appeal  is.  As  was 
said  at  bar,  Congress  of  the  United  States 
has  classified  the  right  of  suitors  to  come  in- 
to the  United  States  courts  by  amounts.  Re- 
garding these  alone,  there  is  the  same  in- 
equality that  is  urged  against  classification 
of  the  Illinois  law.  All  license  laws  and  all 
specific  taxes  have  in  them  an  element  of  in- 
equality. Nevertheless,  they  are  universally 
Imposed,  and  their  illegality  has  never  been 
questioned.  We  think  the  classification  of 
the  Illinois  law  was  in  the  power  of  the  Leg- 
islature to  make,  and  the  decree  of  the  cir- 
cuit court  is  affirmed." 

In  the  Nunnemacher  Case  the  Supreme 
Court  of  Wisconsin,  realizing  that  the  same 
basic  principle  of  classification  was  involved 
In  the  construction  of  the  Wisconsin  statute, 
as  In  the  Illinois,  said:  "And  the  clause  'the 
rule  of  taxation  shall  be  uniform,'  if  applica- 
ble to  excise  taxation  at  all,  means  no  more 
than  thfe  general  equality  clause  of  the  Con- 
stitution or  the  equal  protection  of  the  law 
guaranteed  by  the  fourteenth  amendment 
Taxation  of  privileges  and  occupations  man- 
ifestly cannot  be  uniform  In  the  sense  in 
which  property  taxation  may  be  uniform. 
Property  may  be  all  reduced  to  its  money 
value  and  a  uniform  rate  levied  upon  it  all ; 
but,  when  occupations,  privileges,  and  prop- 
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erty  transfers  are  to  be  taxed,  tbere  is  no 
common  ground  upon  which  they  can  meet, 
no  standard  by  wblcta  tbelr  relative  value  or 
worth  can  be  measured  or  compared,  hence 
uniformity  of  taxation,  or  even  equality  of 
taxation  as  applied  to  excise  taxes,  must  nec- 
essarily mean  taxation  which  does  not  dis- 
criminate, but  which  operates  alike  on  all 
persons  similarly  situated.  In  other  words, 
proper  classification  may  be  made  and  a  dif- 
ferent rate  applied  to  each  class.  These  con- 
siderations bring  us  to  the  third  point  of  the 
argument,  and,  in  fact,  partly  answer  it, 
namely,  the  objection  that  the  tax  here  in 
question  violates  the  rule  of  uniformity,  the 
rule,  as  applied  to  excise  taxation,  meaning 
simply  that  there  shall  be  no  unjust  discrim- 
ination. The  sole  remaining  question  under 
this  contention  is  whether  the  present  law 
violates  the  true  principles  of  <dasslfication. 
It  was  said  in  the  Black  Case,  113  Wis.  205, 
89  N.  W.  622,  90  Am.  St  Rep.  853,  that  clas- 
sification between  lineals  and  collateral  rel- 
atives and  strangers  does  not  violate  the  rule 
of  uniformity,  nor  the  principle  of  the  'equal 
protection  of  the  laws,'  and  that  reasonable 
exemption  of  small  estates  also  may  be  al- 
lowed wltbont  violating  uniformity.  While 
the  admissions  made  by  counsel  in  the  Black 
Case  tend  to  deprive  this  expression  of  weight 
as  an  authority,  the  arguments  in  the  present 
case,  aided  by  our  own  Investigations,  have 
convinced  us  that  the  conclusions  are  correct 
and  sanctioned  by  the  great  weight  of  au- 
thority. In  order  to  Justify  the  classifica- 
tion, there  must,  of  course,  be  substantial 
and  real  difTerences  of  situation,  calling  for, 
or  reasonably  suggesting,  the  necessity  for 
different  treatment  Tliat  a  wife  or  daugh- 
ter deprived  by  death  of  the  care  and  sup- 
port of  her  natural  protector  stands  in  a 
substantially  different  position  from  a  col- 
lateral relative,  and  that  her  situation  Jus- 
tifies different  treatment  goes  almost  with- 
out saying,  and  that  a  collateral  relative 
stands  in  a  substantially  different  position 
from  a  mere  stranger  seems  reasonably  clear, 
although  in  less  degree.  The  authorities  are 
quite  unanimous  in  Justifying  substantially 
the  classification  which  is  embodied  in  the 
law,  and  the  Supreme  Court  of  the  United 
States  has  approved  of  It  in  numerous  deci- 
sions, notable  among  which  is  Magoun  v.  Il- 
linois Trust  &  Savings  Bank.  The  progres- 
sive feature  of  the  act  involves  greater  dif- 
ficulty. By  this  feature  increased  rates  of 
taxation  are  imposed  as  the  amount  of  the 
bequest  Increases.  Thus,  If  one  legatee  re- 
ceives $25,000  and  one  in  the  same  degree  of 
kinship  receives  $50,000,  while  they  both  will 
pay  the  same  rate  on  $25,000,  the  second  leg- 
atee will  pay  a  higher  rate  on  his  second 
$25,000.  It  is  said  that  this  Is  rank  discrim- 
ination, that  there  is  no  difference  in  situa- 
tion Justifying  a  difference  in  classification, 
but  that  classification  of  persons  cannot  be 
based  on  mere  differences  in  ability  to  pay. 
If  this  question  were  an  original  one,  it  would 


seem  serIou&  It  Is  somewhat  pursuasive  to 
know  that  railroad  license  taxes  have  been 
levied  upon  the  progressive  plan,  increasing 
as  the  earnings  per  mile  increase  since  18T6 
without  question,  and  that  street  railroads 
and  electric  lighting  companies  are  now  sub- 
ject to  a  like  progressive  rate  of  taxation. 
This  fact  would  not  of  course,  be  conclusive. 
The  question  has,  however,  been  met  in  oth- 
er courts,  and  It  has  been  held  with  substan- 
tial uniformity  that  the  progressive  feature 
does  not  violate  the  general  guaranties  of 
equality  and  the  equal  protection  of  the  lavFS 
contained  In  the  various  state  Constitutions 
and  in  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States.  The  decision 
of  the  Supreme  Court  of  the  United  States 
as  to  the  force  of  the  fourteenth  amendment 
is  necessarily  conclusive,  and,  as  the  general 
equality  guaranties  of  our  own  Constitution 
are  substantially  the  equivalent  of  the  equal 
protection  of  ttte  laws  guaranteed  by  the 
fourteenth  amendment,  we  are  content  to  fol- 
low the  decisions  of  the  United  States  Su- 
preme Court,  and  hold  that  the  progressive 
feature  does  not  violate  the  Constitution." 

In  the  case  In  re  Fox  the  Supreme  Court 
of  Michigan  upholds  the  classification  based 
on  the  progressive  amounts  of  the  value  of 
the  inherited  estate  under  a  statute  precise- 
ly similar  In  principle  to  the  Illinois  and 
South  Dakota  enactments,  and  in  this  case 
the  court  said:  "This  statute  creates  two 
main  classes;  the  first  being  composed  of 
lineal  and  near  relatives  of  the  testator  or 
intestate  and  the  second  of  distant  relatives 
and  strangers.  The  former  Is  again  sub- 
divided into  two  subclasses  depending  upon 
the  amount  of  the  estate  received.  Classifi- 
cations  based  upon  relationship  and  also  up- 
on the  amount  transferred  have  been  sus- 
tained la  the  federal  courts."  In  this  case 
the  decision  in  the  Magoun  Case  is  quoted 
and  approved  and  adopted  after  a  full  re- 
view of  the  decisions  apparently  holding  oth- 
erwise; 

In  the  case  of  State  v.  Bazille,  07  Minn.  11, 
106  N.  W.  93,  6  L.  R.  A.  (N.  S.)  732,  the  Su- 
preme  Court  of  Minnesota,  'by  Brown,  J.,  in 
construing  substantially  a  like  statute,  said: 
"The  history  of  taxation  Is  in  harmony  with 
all  human  affairs,  one  of  evolution.  Its  prog- 
ress from  the  earliest  times  to  the  present 
day  is  one  of  constant  development  In  keei>- 
ing  with  the  advancing  Intelligence  of  man, 
unrolling  step  by  step,  with  changing  eco- 
nomic and  social  conditions,  tardily,  however, 
new  methods  and  means  of  subjecting  untax- 
ed property  to  the  tax  rolls.  But  In  more  re- 
cent times  new  species  of  property,  new  in 
kind,  intangible  in  character,  vast  in  extent, 
and  enormous  In  value,  have,  owing  to  In- 
dustrial growth  and  commercial  enterprfse^ 
come  rapidly  Into  existence,  and  methods  and 
means  of  reaching  and  subjecting  the  same 
to  its  share  of  the  public  burdens  have  de- 
veloped and  tieen  put  into  practical  operation 
by  the  Legislatures  and  courts  of  this  coun- 
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try.  'Ability  or  faculty  to  pay'  has  come  to 
be  tbe  test  In  determining  the  Justness  of 
taxation.  It  is  not  only  the  ideal  basis  of 
taxation,  bat  the  goal  towards  which  society 
la  steadily  working.  It  lies  instinctirely  and 
unconsciously  at  the  bottom  of  aU  oar  oi- 
dearors  at  reform.  The  equity  and  fairness 
of  this  theory  in  Its  broadest  sense  when  we 
reflect  npon  the  vast  fortunes  accnmnlated  as 
the  result  of  facilities,  not  possessed  by  peo- 
ple in  general,  is  apparent  and  obvlons.  It 
works  no  injustice  or  harm  to  those  thus  for. 
tnnately  sttnated,  does  not  injuriously  affect 
prodncttve  or  Indostrial  agencies,  and  re- 
Ueres  in  a  measure  those  with  lesser  oppor- 
tonltles  and  those  to  whom  taxation  is  al- 
ways an  extreme  burden.  This  theory  does 
not,  however,  harmonize  well  with  a  strict 
application  of  the  fundamental  mandate  of 
equality  as  applied  more  particularly  to  the 
proportional  system  of  taxation  in  force  in 
this  and  other  states.  We  mean  by  propor- 
tional system  a  tax  at  a  fixed  and  uniform 
rate.  In  proportion  to  the  amount  of  taxable 
property,  based  upon  a  cash  valuation;  and 
tbe  L^lslatnres  and  courts  have  been  not  a 
little  embarrassed  in  attempts  to  apply  it. 
But  an  ^Lamination  of  the  books  dlscloBes 
that  the  equality  mandate  has  been  expanded 
and  made  to  yield,  from  time  to  time,  to  new 
and  advancing  social  and  economic  condi- 
tions. The  general  principle  Is  retained,  but 
Is  applied  with  less  rigor  and  strictness. 
The  Inheritance  tax  has  been  In  existence 
for  years,  and,  although  not  generally  In 
force  in  the  states  of  this  country  until  re- 
cent times,  the  general  principle  has  been 
practiced  In  European  countries  for  ages,  and 
for  a  number  of  years  in  some  of  the  states 
of  the  Union.  It  Is  variously  termed  an  In- 
heritance tax,'  'succession  tax,'  'legacy  tax,' 
and  'probate  duties';  but,  whatever  it  may 
be  termed,  it  Is  not  a  tax  upon  property,  but 
on  the  right  to  succession  thereto.  The  term 
'progressive  taxation'  or  'graduated  taxation' 
Is  also  used  in  another  way.  If  a  different 
rate  is  levied  on  different  kinds  (not  different 
amounts)  of  property  or  income,  we  speak 
not  of  a  graduation,  but  of  a  differentiation 
of  the  tax.  But,  If  different  rates  are  levied 
on  Inheritances  or  bequests  according  to  the 
degree  of  relationship  of  the  heir  or  suc- 
cessor, the  tax  is  sometimes  called  a  graduat- 
ed or  progressive  tax.  In  ordinary  cases 
•progressive'  denotes  a  changed  rate  for  al- 
tered amounts.  Authority  to  classify  persons 
or  property  for  the  purpose  of  taxation  is 
well  settled.  Wben  based  upon  some  reason- 
able and  practical  rule,  founded  on  such  sub- 
stantial difference  of  situation  or  drciun- 
stances  as  to  reasonably  suggest  the  proprie- 
ty of  a  distinction,  or  based  upon  some  rule 
of  public  policy,  the  courts  sustain  various 
forms  of  classification.  The  subject  Is  one 
resting  in  the  discretion  of  the  Legislature, 
restricted  only  by  the  rule  of  reasonabl^ess 
and  propriety.  Graduated  or  progressive 
taxation  la  intimately  associated  with  that 


of  classification,  and  perhaps  amounts,  sub- 
stantially to  the  same  thing.  The  progres- 
sive rule  is  applied  to  the  income  tax,  which 
In  principle  is  identical  with  the  Inheritance 
tax;  the  only  difference  being  that  the  In- 
come tax  is  one  upon  property,  while  the  in- 
heritance tax  Is  one  upon  the  right  of  suc- 
cession. It  is  applied  In  different  forms,  not 
materially  dissimilar  to  that  fixed  by  the 
statute  under  consideration,  in  all  states  and 
countries  where  the  Income  or  Inheritance 
tax  is  in  force;  the  amount  of  the  Income  or 
inheritance  being  made  the  basis  for  a  dif- 
ferent rate  of  taxation.  The  rule  applied  in 
our  sister  states  and  by  the  federal  court 
sustains  the  statute  under  discussion,  wheth- 
er it  be  termed  a  classified  or  a  progressive 
tax.  It  is  In  a  sense  arbitrary,  but  not  so 
unreasonable  or  unfair  as  to  Justify  Interfer- 
ence by  the  courts.  The  statutes  of  the  state 
of  Illinois  provide  an  inheritance  tax  sub- 
stantially like  our  own  classifying  Inherit- 
ances and  devises  by  amounts;  the  rate  of 
tax  imposed  Increasing  as  the  amount  of  In- 
heritance Increases.  The  statute  was  sus- 
tained by  the  Supreme  Court  of  that  state  in 
the  Drake  Case.  The  Illinois  statute  was 
under  consideration  in  the  Supreme  Court  of 
the  United  States  In  Magoun  v.  Illinois  Trust 
&  Savings  Bank,  where  the  subject  was  care- 
fully gone  over  and  the  classification  sus- 
tained." In  this  connection  we  also  call  at- 
tention to  the  exhaustive  and  comprehensive 
note  to  this  decision  commencing  on  page 
732.  6  Li  R.  A.  (N.  S.),  the  first  paragraph  of 
which  is  as  follows:  "Classification  of  In- 
heritances or  Gifts  for  Purposes  of  Succession 
Tax  on  Basis  of  Amount. — ^That  a  progres- 
sive tax  upon  Inheritances  Is  now  generally 
upheld  by  the  courts  of  this  country  demon- 
strates that  the  Judges  are  no  longer  wedded 
to  the  old  theory  that  the  only  equality  and 
uniformity  possible  In  taxation  must  be  bas- 
ed npon  mathematical  proportions,  demand- 
ing that  the  same  rate  of  taxation  be  ap- 
plied to  all  persons  alike,  regardless  of  the 
ability  to  pay,  and  regardless,  too,  of  the 
fact  that  in  one  case  a  proportional  rate 
would  take  from  one  man  tbe  necessary 
means  of  subsistence,  and  from  another 
merely  the  means  to  purchase  unnecessary 
luxuries.  In  the  days  when  the  comparative- 
ly Insignificant  wealth  of  tbe  country  was 
more  evenly  distributed  and  the  richest  cit- 
izen had  but  little  more  than  his  poorer  fel- 
lows, such  principles  were  undoubtedly  just 
and  fair;  but  to-day,  when  forturles  exist 
whose  immensity  was  not  dreamed  of  by  the 
founders  of  the  Republic,  fortunes  which 
owe  their  existence  not  solely  to  the  unprin- 
cipled greed  of  their  owners,  but  more  es- 
pecially to  the  unbounded  resources  of  the 
country,  and  in  many  cases  to  the  partiality 
of  the  laws,  and  which  would  have  no  exist- 
ence whatever  without  the  government  and 
population  of  America,  a  new  principle  of 
equality,  or  a  new  construction  of  the  old 
principle,  becomes  absolutely  necessary.   The 
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4rutta  Is  this,  the  Leglslaturea  and  conrts  of 
this  country  have  quite  generally  recognized, 
and,  early  following  the  teachings  of  the 
'tnost  advanced  economic  writers,  have  come 
to  hold,  that  the  fundamental  principle  of 
-equality,  at  least  in  matters  of  Inheritance 
taxation,  is  not  to  be  determined  by  a  pro- 
portional rate  of  taxation.  It  Is  to  be  ob- 
served  in  this  connection  that  both  Legisla- 
tures and  courts  have  generally  acted  upon 
the  theory  that  Inheritance  taxes  are  laid, 
not  upon  property,  but  upon  the  right  to  suc- 
ceed to  property;  in  other  words,  are  mere 
duties  in  the  nature  of  exdse  taxes,  and  are 
not  subject  to  the  same  tests  with  respect  to 
uniformity  and  equality  as  property  taxes." 
It  will  serve  no  useful  purpose  to  further 
tnultiply  authorities.  In  all  the  cases  cited 
are  mentioned  many  other  and  abundant  ad- 
-ditional  authorities  sustaining  the  principle 
that  a  classiflcation  based  on  the  increasing 
and  progressing  amount  of  the  estate  inher- 
ited Is  not  an  arbitrary,  unnatural,  or  un- 
reasonable basis  for  such  classiflcation.  The 
-overwhelming  weight  of  recent  authority  Is 
in  favor  of  the  validity  of  the  classiflcation 
contained  in  our  statute.  The  argument 
that  one  receiving  an  inheritance  of  $10,000 
would  pay  a  tax  of  $396,  and  that  one  re- 
ceiving an  inheritance  of  $10,001  would  pay  a 
tax  of  $594.06,  thereby  making  the  additional 
$1  Inherited  pay  an  increased  tax  of  $198.06, 
is  unsound  and  opposed  by  the  weight  of  re- 
cent authority  for  two  reasons:  First  This 
character  of  argument  is  only  applicable  to  a 
property  or  proportional  tax,  and  has  no  ap- 
plication to  a  classified  progressive  inherit- 
ance tax.  The  distinction  between  a  prop- 
erty tax  as  such  and  an  excise  tax  as  such 
is  wholly  lost  sight  of  in  the  use  of  tills  il- 
lustration. This  character  of  reasoning  ap- 
plies only  to  the  value  of  a  dollar  as  proper- 
ty, and  not  as  a  dividing  point  between  two 
or  more  classes  of  a  progressive  inheritance 
or  excise  tax.  As  Is  said  in  the  Nunnemach- 
er  Case,  there  Is  no  common  ground  on  which 
this  distinction  between  a  property  and  an 
excise  tax  can  meet  Second.  The  compari- 
son efTorded  by  this  illustration  is  made  be- 
tween those  within  different  Instead  of  be- 
tween those  within  the  same,  class,  thus  fall- 
ing wholly  without  the  established  rule  that 
comparison  should  only  be  made  between 
those  within  the  same  class.  This  precise 
Illustration  and  argument  has  been  directly 
answered  and  expressly  repudiated  by  the 
Supreme  Court  of  the  United  States  in  the 
Magoun  Case ;  by  the  Supreme  Court  of  Wis- 
consin in  the  Nunnemacher  Case;  by  the 
Supreme  Court  of  Michigan  in  the  Fox  Case ; 
by  the  Supreme  Court  of  Minnesota  in  the 
Bazille  Case;  and  by  the  Supreme  Court  of 
Illinois  in  the  Drake  Case.  It  has  been  sug- 
gested that  in  the  Magoun  Case  the  federal 
court  only  followed  the  decision  of  the  state 
court  in  construing  a  state  Ck)nBtltutlon,  and 
did  not  pass  on  the  question  as  an  original 
proposition  before  the  federal  court,  but  con- 


sidered Itself  bound  by  the  state  decision, 
and  Is  not  therefore  to  be  considered  as  an 
authority,  but  this  certainly  must  be  a  mis- 
apprehension, as  a  reading  of  the  case  will 
Justify  no  such  Inference.  WUle  the  feder- 
al "concurs  in  the  reasoning"  of  the  state 
court  yet  it  goes  far  beyond  the  scope  of  the 
state  decision  in  its  own  originality,  and  bas- 
es its  decision  on  the  fourteenth  amendment 
and  it  was  recognized  as  an  original  author- 
itative decision  of  the  federal  court  in  Elnowl- 
ton  V.  Moore.  While  our  statute  may  differ 
from  others  as  to  rate  or  percentage  of  taxa- 
tion, may  differ  as  to  whether  the  increased 
rate  Is  to  be  computed  on  an  amount  within 
a  class  between  certain  fixed  limits,  which 
Includes  all  lower  classes  If  any,  or  on  the 
amount  within  a  class  which  excludes  the 
amount  of  prior  classes,  may  differ  as  to  the 
amount  of  the  exemption,  still  the  principle 
involved  as  to  equality  and  uniformity,  the 
principle  involved  as  to  the  arbitrariness 
and  unreasonableness  of  the  classification, 
the  principle  Involved  as  to  discriminations 
between  different  classes,  is  just  the  same  un- 
der all  these  statutes,  and  under  all  these 
decisions  cited,  whether  under  a  state  Con- 
stitution or  under  the  fourteenth  amendment, 
or  whether  under  a  state  or  federal  enact- 
ment It  is  also  perfectly  clear  that  the  ques- 
tion of  choice  whether  an  exemption  shall  be 
$10,000  or  $20,000  or  some  other  amount 
whether  the  rate  or  percentage  of  taxation, 
shall  be  two,  four,  or  some  other  amount 
whether  the  increased  rate  of  percentage 
from  a  lower  to  a  higher  class  shall  be  com- 
puted on  the  amount  of  a  class  which  in- 
cludes or  excludes  the  amount  of  prior  class- 
es, is  not  subject  to  judicial  review  and  is 
solely  a  subject  within  the  legislative  func- 
tion, BO  long  as  the  rules  of  "equality  and 
uniformity"  and  "arMtrary"  classification 
have  not  been  violated.  A  classification  bas- 
ed on  the  whole  of  an  increasing  amount 
between  fixed  limits,  and  which  includes  the 
amount  of  preceding  classes,  such  as  con- 
tained in  the  Illinois  and  South  Dakota  stat- 
utes, is  logically,  legally,  and  constitutionally 
in  precisely  the  same  category  as  the  dassU 
flcatlon  in  Wisconsin  based  on  the  net  in- 
creased amount  of  a  higher  over  a  lower 
class.  Both  classes  result  in  permissible  dis- 
criminations and  inequalities  as  between  dif- 
ferent classes,  the  only  difference  being  In 
that  the  Illinois  and  South  Dakota  statutes 
result  In  a  shade  more  inequality  than  doeft 
the  Wisconsin,  but  nevertheless  the  Illinois 
and  South  Dakota  classification  Is  just  as 
fairly  and  squarely  as  a  matter  of  legal  and 
logical  principle  within  the  "equality  and 
uniformity"  rule  as  to  all  persons  similarly 
situated  within  any  one  of  the  specified  class- 
es, just  as  fully  and  fairly  within  the  "pro- 
gressive amount"  rule  as  to  arbitrary  classi- 
fication, as  is  the  Wisconsin  classification. 
This  Is  evid^itly  the  reason  why  in  the  Nun- 
nemacher Case  the  Wisconsin  court  said  that 
the  Wisconsin  statute  was  substantially  the 
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-«ame  as  that  of  niinois,  and  why  tbe  Min- 
nesota conrt  In  the  Basllle  Case  also  said 
tbat  the  Minnesota  statute  was  snbstantlally 
-the  same  as  that  of  Illinois. 

Similar  discriminations,  inequalities,  and 
4ack  of  uniformity  exist  when  comparison  is 
made  between  different  classes  based  purely 
on  relationship;  still  these  classes  are  rec- 
ognized to  be  fairly  within  the  "equality  and 
-finiformlty"  rule,  as  applied  to  excise  taxa- 
tion. The  South  Dakota  statute,  being  square- 
ly within  both  the  rules  as  to  "equality  and 
uniformity"  and  as  to  the  classlflcation  based 
■on  "progreBslre  amount"  of  the  inherited  es- 
tate. Is  valid  and  should  be  sustained. 

It  is  contended  that  the  inheritance  law  of 
this  state  Is  defective,  in  that  no  method  by 
which  the  provisions  thereof  may  be  enforced 
48  provided.  Section  1  of  the  act  clearly  and 
expressly  creates  a  liability  on  the  part  of 
the  recipients  of  such  Inherited  estates  to 
pay  the  amount  of  any  such  tax  to  the  coun- 
ty treasurer  for  the  use  of  the  state.  There 
is  no  reason  why  the  county  treasurer  might 
not  maintain  an  ordinary  action  based  upon 
'the  liability  thns  created  to  pay  against  the 
receivers  of  any  such  inherited  estates  to  re- 
cover for  the  use  of  tlie  state  the  tax  under 
this  statute,  whenever  there  Is  a  refusal  to 
pay  the  same.  The  statutory  liability  to  pay 
la  Just  as  strong  in  binding  force  and  ef- 
fect as  if  it  were  contractual. 

We  are  of  the  opinion  that  the  former 
decision  of  this  court  should  be  reversed,  and 
tliat  the  Judgment  of  the  circuit  court  should 
4)e  affirmed. 

WHITING,  J.  I  am  unable  to  concur  in 
the  conclusion  reached  by  my  colleague  In 
bis  most  able  opinion,  as  I  see  no  reason  to 
change  my  views  as  expressed  in  the  former 
opinion  of  this  court.  By  reference  to  such 
■opinion,  it  will  be  seen  that  there  is  no  dif- 
ference of  views  regarding  the  right  of  the 
Lieglslature  to  enact  laws  taxing  inherltanc- 
<es,  nor  the  right  to  classify  those  receiv- 
ing transmissions  of  property  both  upon 
basis  of  kinship  with  deceased  and  upon  the 
value  of  the  property  transmitted;  neither 
is  there  any  conflict  upon  the  proposition 
-that  mere  inequalities  arising  from  the  work- 
ings of  the  law  do  not  render  same  void.  As 
noted  In  such  former  opinion,  there  are  sev- 
eral states  that  have  enacted  laws  like  the 
one  at  bar  and  their  courts  have  sustained 
such  laws.  There  are  other  states  that  have 
enacted  laws  such  as  were  held  In  such  for> 
mer  opinion  would  be  valid  under  our  Con- 
stitution and  their  courts  have  sustained  the 
same.  My  colleague  has  quoted  from  the 
conrts  of  all  these  states  In  support  of  the 
classlflcation  adopted  by  our  Legislature. 
With  msh  decisions  I  t»ke  no  Issue  so  far 
as  they  go  only  to  the  sustaining  of  the 
classification  and  giving  the  grounds  upon 
which  such  classifications  are  held  constitu- 
tional. It  is  only  when  It  comes  to  fixing 
tbe  ratea  of  taxation  tor  the  several  class- 


es, classified  as  to  value  of  property  trans- 
mitted, that  In  my  opinion  the  reasoning  of 
some  of  the  courts  Is  unsound,  and  upon  this 
feature  of  tbe  law  I  feel  Justifled  in  express- 
ing my  views  more  fully  than  before,  fear- 
ing that  one  of  the  grounds  for  my  conclu- 
sions heretofore  expressed  may  not  have  been 
fully  understood. 

Regardless  of  other  questions  discussed  in 
the  former  opinion  of  this  court,  we  would 
call  attention  again  to  the  question  asked 
therein:  "Must  our  statute  in  Its  applica- 
tion result  in  Inequalities  not  consistent  with 
any  reason  or  theory  upon  which  progression 
is  allowable?"  It  would  seem  to  me  that  the 
following  propositions  are  too  axiomatic  to 
admit  of  dispute:  While  Inequalities  Inci- 
dent to  proper  classlflcation  do  not  render 
a  tax  law  unconstitutional  on  the  ground 
of  lack  of  uniformity,  yet  all  Inequalities  re- 
sulting from  features  of  the  law  not  con- 
sistent with  the  grounds  for  such  classifica- 
tion render  the  law  unconstitutional.  When 
a  classification  is  made  for  purposes  of  tax- 
ation, the  reasons  which  rendered  such  classi- 
fication constitutional  cannot  be  disregarded 
when  it  comes  to  fixing  tbe  bases  and  rates 
of  taxation  among  the  several  classes.  It 
seems  to  be  the  universal  view  of  all  courts 
upholding  classification  based  on  value  of 
property  transmitted  that  It  finds  Its  Justifi- 
cation from  one  or  both  of  two  reasons :  (1) 
That  the  person  receiving  the  larger  sum  is 
better  able  to  pay  the  tax;  (2)  that,  inas- 
much as  large  aggregations  of  wealth  are 
against  public  policy,  the  privilege  of  re- 
ceiving the  larger  estates  is  much  greater  in 
proportion  to  the  value  thereof  than  the  priv- 
ilege of  receiving  the  smaller  estate,  and 
therefore  the  transmission  of  a  large  estate 
should  be  taxed  more  in  proportion  than  tbe 
transmission  of  a  smaller  estate.  The  re- 
spondent concedes  that  these  are  the  bases 
upon  which  classification  Is  Justified.  But  the 
respondent  contends  (and,  if  we  read  aright 
the  views  of  the  majority  of  the  court,  my 
colleagues  concur  therein)  that,  when  once 
there  has  been  a  classlflcation  constitutional 
in  nature,  then.  In  flxing  the  rate  of  taxa- 
tion within  a  class  and  the  basis  for  same, 
no  regard  need  be  paid  to  the  rate  and  basis 
within  any  other  class.  With  this  conten- 
tion '  we  cannot  agree,  and  herein  Ilea  the 
reason  for  our  different  conclusions.  If  re- 
spondent is  correct,  although  the  classifica- 
tion is  based  upon  the  theory  that  the  re- 
cipient of  the  larger  estate  Is  able  to  pay  a 
greater  tax  rate,  or  else  upon  the  theory  that 
the  transmission  of  the  large  estate  Is  more 
against  public  policy,  or  upon  both,  yet  it 
would  be  perfectly  constitutional,  after  hav- 
ing made  a  proper  classification,  to  disregard 
the  grounds  for  such  classification,  and  to 
have  taxed  tbe  transmission  of  the  smaller 
estate  at  a  greater  rate  than  the  transmis- 
sion of  the  larger,  or  even  to  vary  the  rates 
making  the  rate  first  greater  and  then  small- 
er, and  then  greater  and  smaller  again  as 
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between  the  seTeral  classes.  To  illuBtrate 
again,  If  respondent's  contention  Is  right, 
though  It  l8  conceded  that  a  classification 
based  upon  difference  In  kinship  Is  constitu- 
tional for  the  reason  that  the  Instincts  of 
natural  Justice  teach  us  that  to  receive  from 
one  distantly  or  not  at  all  related  Is  a  great- 
er privilege  than  to  receive  from  one  nearer 
related,  yet,  after  making  a  classification 
founded  on  degrees  of  kinship,  the  Legisla- 
ture could  disregard  the  grounds  therefor 
and  tax  transmissions  to  near  relatives  at 
a  greater  rate  than  to  strangers.  It  will  not 
do  to  answer  such  propositions  by  saying 
that  the  Legislature  would  never  attempt  it. 
The  question  is  what  are  we  holding  that  It 
would  be  constitutional  for  them  to  do.  It 
la  constitutional  on  grounds  of  public  policy 
for  public  carriers  to  classify  as  between 
whites  and  blacks  and  provide  separate  car- 
riages for  each,  but,  though  such  classifica- 
tion is  lawful,  any  attempt  to  provide  better 
accommodations  for  one  than  the  other  would 
be  unlawful  because  not  founded  upon  the 
reason  upon  which  such  classification  is  al- 
lowed. To  illustrate  further:  It  might  be 
lawful  for  a  public  carrier  to  provide  a  sepa- 
rate carriage  for  persons  afflicted  with  a 
contagions  disease  and  refuse  admission 
thereto  to  all  other  persons;  but,  while  a 
public  carrier  may  provide  a  separate  car- 
riage for  those  who  smoke,  it  could  not  ex- 
clude nonsmokers  therefrom.  The  act  of  the 
carrier  in  each  case  would  have  to  conform 
to  the  reasons  upon  which  the  classification 
was  based. 

Let  us  apply  similar  reasoning  to  the  law 
before  us  and  consider  the  grounds  lying  at 
the  foundation  of  the  classification  found  in 
such  law.  Let  lis  suppose  that  this  law  pro- 
vided also  for  the  taxation  of  successive 
transmissions  received  by  one  person  at  dif- 
ferent times  and  from  different  sources,  so 
that  a  person  receiving  $10,000  to-day  from 
A.'s  estate  and  $10,000  next  year  from  B.'s 
estate  would  be  placed  in  the  same  class  and 
such  transmissions  taxed  according  to  the 
same  rule  as  one  who  received  in  one  lump 
sum  $20,000  from  C's  estate.  A  law  that 
would  provide  that  upon  the  receipt  of  more 
than  one  transmission  the  rates  and  bases 
for  taxation  should  be  the  same  as  if  all 
were  received  at  once  certainly  would  be  con- 
stitutional so  far  as  that  feature  was  con- 
cerned. In  the  case  of  the  man  receiving  two 
$10,000  transmissions,  would  it  be  consid- 
ered constitutional  to  Impose  upon  him  upon 
receipt  of  the  second  $10,000  not  only  the  in- 
creased tax  on  the  second  $10,000,  but  also 
compel  him  to  pay  an  additional  tax  on  the 
transmission  received  a  year  before?  It 
seems  to  me  not  It  Is  the  transmission  and 
receipt  of  the  second  $10,000  that  renders  the 
party  more  able  to  pay  the  Increased  rate. 
It  is  the  transmission  and  receipt  of  the 
second  $10,000  that  is  more  against  public 


policy,  and  there  exists  no  reason  or  grounds 
upon  which  classification  can  be  based  that 
is  consistent  with  the  requirement  of  a  pay- 
ment of  an  additional  tax  on  the  first  $10,000 
because  of  the  receipt  of  the  second  $10,000, 
but  both  of  the  grounds  upon  which  sucb 
classification  is  based  fully  justify  an  in- 
creased rate  upon  the  second  $10,000.  Yet 
there  are  absolutely  no  grounds  for  distinc- 
tion between  the  supposed  case  and  law  and 
the  receipt  by  a  man  under  our  law  of  $20,- 
000.  It  is  the  receipt  of  the  second  $10,000 
that  Justifies  under  the  grounds  which  lie  as 
the  basis  of  the  classification  the  Imposition 
of  the  higher  rate,  and  there  is  absolutely 
no  reason  consistent  with  the  grounds  or 
basis  of  classification  that  Justifies  the  in- 
crease of  the  rate  upon  the  first  $10,000  sim- 
ply because  of  the  receipt  of  the  additional 
sums.  To  me  it  seems  clear  that  the  Legis- 
lature has  made  a  constitutional  classifica- 
tion and  then  rendered  the  law  unconstitu- 
tional by  making  an  unconstitutional  dis- 
tinction in  fixing  the  bases  of  taxation  as  be- 
tween the  different  classes,  the  same  as  an 
unconstitutional  distinction  allowed  a  public 
carrier  as  between  different  races  might  ren- 
der a  law  unconstitutional  which  contained 
a  perfectly  constitutional  classification  of 
Bach  races ;  the  classification  being  based  up- 
on a  ground  which  did  not  Justify  the  dis- 
tinction attempted  to  be  made  between  the 
classes. 

It  is  complained  that  the  illustrations  given 
in  the  former  opinion  of  this  court  are  ex- 
treme illustrations.  This  is  certainly  b^- 
glng  the  issue.  These  illustrations  show 
clearly  to  what  the  principle  contended  for 
by  respondent  might  lead,  not  only  when  ap- 
plied to  inheritance  taxes,  but  when  applied 
to  the  innumerable  other  matters  concern- 
ing which  classifications  may  be  legally  made. 
We  should  not  depart  from  the  principle  that, 
when  classification  is  made  for  a  certain 
purpose,  the  grounds  which  rendered  the 
classification  legal  must  not  be  disregarded 
in  effecting  the  purpose  of  the  law. 


QUEEN  CITY  FIRE  INS.  CO.  v.  BASFORD 
et  al. 

(Supreme  Court  of  South  Dakota.    Feb.  23, 
1911.) 

1.  Constitutional  Law  (J  48*)— Invaliditt 

OF  Statutes. 

The  power  of  the  court  to  declare  a  stat- 
ute nnconstitutional  should  only  be  exercised 
In  a  case  free  from  all  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  4C ;   Dec.  Dig.  S  48.*] 

2.  CORPOBATIONS     (j     636*)— FOREIGN     COBPO- 

KATI0N8— Right  to  Do  Bubimess. 

The  state  may  permit  a  foreign  corpora- 
tion not  engaged  in  interstate  commerce  to  do 
business  within  its  limits  on  such  conditions  as 
it  may  see  fit  to  impose. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  2505-2509;   Dec.  Dig.  {  C3({.*1 
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8.  I.ICEN8X8  (I  7»)— Pmvilegb  Tax— rownoH 

iRStTRANCE   COMPANIES. 

The  state  may  impose  an  annual  occupa- 
tion tax  on  foreign  insurance  companies  doing 
boaineas  in  the  state  based  on  the  gross  amount 
of  premlnms  received  In  the  state  during  the 
preceding  jear. 

[E>1.    Note.— For   other   cases,   see   Licenaes, 
Dec.  Dig.  I  7.») 
4.  Licenses  (§  7*)— Pbivilegb  Tax— Insub- 

AMCB  COlfFANIES. 

The  state  may  classify  insnrance  companies 
and  impose  on  them  different  rates  of  occupa- 
tion taxes. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  H  8,  9;   Dec  Dig.  I  7.»] 

6l  Licenses  (S  7*)- Pbiviu»b  Taxes— "Obdi- 

KAST  Tax"— "Occupation  Tax"— Insub- 

ANCE  Companies. 

Laws  1907,  c.  65,  imposing  on  every  Insnr^ 
ance  company  doing  business  in  the  state,  ex- 
cept domestic  mutual  insurance  companies,  pn 
annna]  tax  of  2^  per  cent,  of  the  gross  amount 
of  pieniums  received  in  the  state  during  the 
preceding  year,  etc.,  when  construed  in  the 
Ugbt  of  the  history  of  the  legislation  on  the 
•abject,  imposes  an  "occupation  tax"  and  not  an 
"ordinary  tax"  within  the  Constitution  relating 
to  taxation. 

[EM.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  {  7.» 

For  other  definitions,  see  Words  and  Phrases, 
TDl.  0.  p.  490a] 
&  Licenses  (J  7*)— PBivrLEOB  Taxes— Insub- 

ANCE  COUPANIES. 

Under  Const  art  11,  g{  2,  S,  requiring  nni- 
formity  in  taxation  according  to  value,  and 
declaring  that  the  power  to  tax  corporations 
and  corporate  property  shall  not  be  surrender- 
ed. Laws  1907,  c  65,  imposing  on  insurance 
companies  an  annnal  tax  on  the  gross  premi- 
ams  received  in  the  state  during  the  preceding 
year,  which  sum  shall  "be  in  full  of  all  taxes, 
state  and  local,  from  such  insurance  company," 
relates  solely  to  taxes  on  the  corporations,  and 
does  not  affect  taxes  on  corporate  property,  and 
the  exemption  does  not  include  the  tangible 
property  of  insurance  companies,  and  is  valid. 
[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  i  7.*] 

7.  Licenses    (|    7*)- Pbivilegb    Taxes— In - 
nniANCE  Companies. 

The  Legislature  in  levying  occupation  tax- 
es on  corporations  may  distinguish  between  dif- 
ferent classes  of  corporations,  and  Laws  1907, 
c.  65,  classifying  insurance  companies,  and  im- 
posing on  them  different  rates  .for  an  annual  oc- 
cupation tax.  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  I  7.*] 

8.  CoNsnxuTioNAi.  Law  (|  70*)— Imposition 
OF  Annuai.  Tax— Judicial  Review. 

The  exercise  by  the  Legislature  of  the  pow- 
er to  impose  occapation  taxes  is  within  the  dis- 
cretion of  tiie  Legidature  and  cannot  be  ques- 
tioned by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  131;  Dec.  Dig.  I  70.*] 

Smith,  P.  3.,  and  Whiting,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Minnehaha 
Oonnty;    Jos^h  W.  Jones,  Judge. 

Action  by  the  Queen  City  Fire  Insurance 
Company  against  O.  S.  Basford  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.     Reversed. 

S.  W.  Clark,  Atty.  Gen.,  for  appellants.  U. 
8.  O.  Cherry,  for  respondent 


CORSON,  J.  This  action  was  instituted 
by  the  plaintiff,  a  fire  Insurance  company, 
organized  and  existing  nnder  the  laws  of  this 
state,  to  enjoin  the  collection  by  the  defend- 
ant Basford,  Insurance  commissioner  of  this 
state,  of  the  2^  per  cent  tax  upon  plaintiff's 
gross  earnings  provided  for  by  chapter  65, 
g  1,  of  the  Session  Laws  of  1907,  and  also 
to  enjoin  the  other  defendants  from  the  col- 
lection of  taxes  imposed  by  the  local  author- 
ities of  Minnehaha  county  upon  the  tangible 
property  of  plaintiff  corporation;  and,  the 
judgment  of  the  circuit  court  being  In  favor 
of  the  plaintiff  and  against  the  said  Basford 
as  insurance  commissioner,  he  has  appealed 
to  this  court  The  defendants  interposed 
demurrers  to  the  complaint,  and,  the  demur- 
rer of  defendant  Basford  being  overruled, 
he  elected  to  stand  upon  his  demurrer,  and 
judgment  was  thereupon  rendered  against 
him.  The  complaint  sets  out  the  laws  and 
proceedings  of  the  insurance  commissioner 
and  alleges  the  same  was  in  violation  of  the 
state  Constitution. 

The  law  under  which  the  commissioner  was 
proceeding  to  collect  the  2%  per  cent  upon 
said  insurance  company  is  contained  in  chap- 
ter 65,  i  1,  of  the  Laws  of  1907.  The  ma- 
terial parts  of  the  section,  as  applicable 
to  this  controversy,  read  as  follows:  "Evex7 
flre  Insurance  company  doing  busincES  In  this 
state,  except  mutual  companies  organized  un- 
der the  laws  of  this  state,  shall,  at  the  time 
of  making  the  annual  statement,  pay  Into 
the  state  treasury  as  taxes  two  and  one-half 
per  cent  of  the  gross  amount  of  premiums  re- 
ceived in  this  state  during  the  preceding  year, 
*  *  •  and  the  said  sum  of  two  and  one- 
half  per  cent,  shall  be  in  full  of  all  taxes, 
state  and  local,  from  such  Insurance  company. 
Provided,  that  all  mutual  companies  organ- 
ized or  operating  under  the  laws  of  this  state 
shall,  at  the  time  of  making  the  annnal  state- 
ment, pay  into  the  state  treasury  as  taxes 
one  per  cent,  of  the  gross  amount  of  premi- 
ums received  In  this  state  during  the  prece- 
ding year  upon  policies  Issued  on  property  in 
any  dty,  town  or  village  having  an  organ- 
ized flre  department  as  provided  In  article 
6,  chapter  16,  Political  Code  of  1903." 

It  is  contended  by  the  plaintiff  and  re- 
spondent that  this  law  is  unconstitutional, 
In  that  it  violates  certain  provisions  of  the 
state  Constitution  relating  to  assessment  and 
levy  of  taxes,  and  in  that  It  exempts  all 
other  taxation  upon  Insurance  companies  so 
paying  the  2Vi  per  cent  as  provided  by  the 
section ;  the  theory  of  the  plaintiff  being  that 
the  2^  per  cent,  specified  in  the  section  to 
be  paid  by  the  insurance  companies  is  a  tax 
levied  upon  said  companies,  and  that  the 
exemption  from  taxation  provided  for  was 
intended  to  Include  all  the  tangible  property 
of  the  corporation,  including  both  real  estate 
and  personal  property. 

On  the  other  hand,  it  Is  contended  by  the 
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appellant  tbat  tbe  2%  per  cent  provided  for 
In  the  section  to  be  paid  by  hisnrance  com- 
panies Is  not  levied  upon  tbetn  as  a  tax  in 
.  the  ordinary  meaning  of  that  term,  but  Is 
in  tbe  nature  of  an  occupation  or  license 
tax  Imposed  upon  such  companies,  and  there- 
fore It  does  not  come  within  tbe  provisions 
of  the  Oonstitution  applicable  to  ordinary 
taxation,  and  tbat  the  exemption  clause  does 
not  have  tbe  effect  of  exempting  the  cor- 
porations from  the  payment  of  taxes  upon 
their  tangible  property. 

It  will  thus  be  seen  that  tbe  only  question 
to  be  considered  on  this  appeal  Is  as  to  tbe 
constitutionality  of  tbe  act  of  1907.  The 
power  of  the  court  to  declare  an  act  of  the 
Legislature  unconstitutional  is  an  extraordi- 
nary power  and  should  only  be  exercised  In 
a  case  free  from  all  reasonable  doubt  Such 
has  been  the  rule  uniformly  held  by  this 
court.  State  v.  Becker,  8  S.  D.  29,  51  N. 
W.  1018 ;  Bon  Homme  County  v.  Bemdt,  15 
S.  D.  494,  90  N.  W.  147;  In  re  Watson,  17 
S.  D.  486,  97  N.  W.  463. 

The  original  section  as  enacted  In  1885 
reads  as  follows :  "Every  Insurance  company 
doing  business  in  this  territory,  except  In 
joint-stock  and  mutual  companies  organized 
under  the  laws  of  this  territory,  staall,  at 
the  time  of  making  the  annual  statement,  aa 
required  by  law,  pay  into  the  (territorial) 
state  treasury,  as  taxes,  two  and  a  half  per 
cent,  of  the  gross  amount  of  premiums  re- 
-  celved  In  this  territory  during  tbe  preceding 
year,  taking  duplicate  receipts  therefor,  one 
of  which  shall  be  filed  with  the  Auditor; 
and  upon  tbe  filing  of  said  receipts — ^aot  un- 
til then — the  said  Auditor  shall  Issue  the  an- 
nual certificate  as  provided  by  law ;  and  the 
said  sum  of  two  and  a  half  per  cent,  shall 
be  in  full  of  all  taxes,  state  (territorial)  and 
local."    Chapter  69,  |  40,  Laws  1885. 

This  section,  with  two  or  three  Blight 
changes  not  material  to  this  controversy,  re- 
mained as  the  law  of  the  territory  and  state, 
constituting  section  675  of  the  Civil  Code  of 
1903,  until  Its  amendment  In  1907.  The  ef- 
fect of  tbe  amendment  of  1907,  It  will  be 
noticed.  Is  simply  to  make  tbe  law  applicable 
to  all  fire  insurance  companies,  and  to  in- 
clude insurance  corporations  organized  un- 
der the  laws  of  this  state,  as  well  as  for- 
eign fire  Insurance  companies,  and  to  impose 
a  tax  of  1  per  cent  upon  mutual  insurance 
companies  organized  wltbln  this  state,  both 
of  which  were  excluded  under  the  section  as 
it  was  originally  enacted  and  carried  Into 
tbe  Code  of  1903.  Practically,  therefore,  the 
law  that  we  are  required  now  to  bold  nn- 
constitutional  has  been  in  force  and  acted 
upon  for  the  past  quarter  of  a  century  so  far 
as  It  applies  to  corporations  organized  with- 
out tbe  state. 

Tbe  law,  80  far  as  relates  to  imposing 
an  occupation  or  license  tax  upon  foreign 
insurance  corporations,  is  settled  by  tbe  de- 
cision of  the  Supreme  C!ourt  of  the  United 
States  in  Paul  v.  Virginia,  8  WalL  168,  10 


It.  Ed.  357,  In  which  that  learned  court,, 
speaking  by  Mr.  Justice  Field,  says:  "The 
corporation,  being  the  mere  creation  of  local 
law,  can  have  no  legal  existence  beyond  the 
limits  of  the  sovereignty  where  created.  As- 
sald  by  this  court  In  Bank  of  Augusta  v. 
Earle:  'It  must  dwell  In  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sover- 
eignty.' Tbe  recognition  of  Its  existence  even- 
by  other  states,  and  the  enforcement  of  Its- 
contracts  made  therein,  depend  purely  upon- 
tbe  comity  of  those  states — a  comity  which 
Is  never  extended  where  the  existence  of  the- 
corporation  or  the  exercise  of  its  powers  are- 
prejudicial  to  their  Interests  or  repugnant 
to  their  iMllcy.  Having  no  absolute  right 
of  recognition  In  other  states,  but  dread- 
ing for  such  recognition  and  enforcement  or 
Its  contracts  upon  their  assent  it  follows,  as 
a  matter  of  course,  that  such  assent  may  be- 
granted  upon  such  terms  and  conditions  fiB- 
those  states  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation 
entirely;  they  may  restrict  its  business  to- 
particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contracts 
with  tiielr  citizens  as  In  their  Judgment 
will  beet  promote  the  public  Interest  The- 
whole  matter  rests  In  their  discretion." 

This  decision  has  never  been  overruled' 
by  the  Supreme  Court  of  tbe  United  States 
or  questioned  by  that  learned  court  other 
than  to  limit  It  to  corporations  not  engaged^ 
in  interstate  commerce.  Pensacola  TeL  Co.. 
V.  Western  Union  Tel.  Co.,  96  U.  S.  1,  24  L. 
Ed.  708.  The  power  of  the  Legislature  to- 
impose  the  payment  of  such  a  tax  upon  for- 
eign corporations  does  not  seem  to  be  seri- 
ously questioned  by  tbe  respondent  in  this 
case. 

The  power  vested  In  tbe  Legislature  to  Im- 
pose an  occupation  or  license  tax  upon  the- 
business  of  parties  or  corporations  within 
the  state  was  very  fully  discussed  by  this- 
court  In  the  case  of  In  re  Watson,  supra, 
and  in  our  opinion  the  decision  in  that  case,. 
In  effect  clearly  establishes  the  right  of  tbe 
Legislature  to  classify  Insurance  corpora- 
tions and  impose  an  occupation  or  Ucense 
tax  upon  such  corporations  organized  with- 
in the  state,  and,  as  the  questions  here  ln~ 
volved  were  so  fully  considered  and  dis- 
cussed in  tbat  case,  we  do  not  deem  it  nec- 
essary to  again  enter  upon  a  discussion  of 
the  same. 

It  seems  to  have  been  the  theory  of  the- 
plaintiff  and  respondent  in  this  action,  and 
the  entire  argument  of  the  learned  counsel 
for  the  plaintiff  seems  to  be  based  upon  the 
theory  before  stated,  that  the  occupation  or 
license  tax  provided  for  by  the  section,  is  to 
be  regarded  as  an  ordinary  tax  upon  the 
corporation.  Clearly  under  tbe  decision  of 
In  re  Watson,  supra,  such  a  theory  Is  with- 
out foundation  and  cannot  be  supported,  and 
the  original  law  as  enacted  In  1886  clearly 
disproves  such  a  theory  as  section  40-  of  the 
law  In  which  that  section  Is  contaihed  is 
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fonnd  In  chapter  69  of  the  Laws  of  that  year, 
and  is  entitled  "An  act  to  revise  and  aniQDd 
article  11  of  chapter  3,  title  2  of  part  8  of 
division  second  of  the  CM!  Code,  entitled 
■Insurance  Corporations,' "  and  the  whole 
chapter  is  devoted  solely  to  the  organlzatlcm 
and  powers  of  Insurance  companies;  and  the 
section,  as  found  In  the  Revised  Code  of  1903, 
is  in  the  law  relating  solely  to  Insurance 
corporations. 

Willie  the  fact  that  the  section  originally 
was  In  the  insurance  law  and  was  carried 
into  the  insurance  law  of  1903  is  not  con- 
dusive,  it  Is  certainly  very  strongly  Indica- 
tive of  the  intention  of  the  Legislature  to 
impose  the  tax  as  an  occupation  or  license 
tax  and  not  as  a  part  of  the  taxes  to  be 
derived  under  the  revenue  laws  of  the  ter- 
ritory or  state.  And  the  fact  that  the  form 
of  the  tax  Is  upon  the  gross  amount  of  pre- 
miums received  clearly  indicates  that  it  was 
not  intended  by  the  Legislature  to  Impose  a 
property  or  ordinary  tax  within  the  provi- 
sions of  the  general  law  taxing  property, 
and  we  may  reasonably  conclude  that  the 
L^islature  of  1907,  in  amending  the  law, 
bad  no  intention  the  same  should  apply  to 
ordinary  taxes.  The  contention  therefore  of 
the  plaintlir  and  respondent  that  the  law  is 
in  conflict  with  various  sections  of  the  Con- 
stltntion  of  this  state  relating  to  taxation 
oC  property  generally  is  without  merit,  as 
those  sections,  as  is  clearly  shown  by  the 
opinion  of  In  re  Watson,  have  no  appllca> 
tion  to  an  occupation  or  license  tax. 

The  only  serious  question,  therefore,  pre- 
sented on  this  appeal,  is  as  to  that  provision 
of  the  law  which  provides:  "And  the  said 
sum  of  two  and  one-half  per  cent  shall  be 
in  full  of  all  taxes,  state  and  local,  from 
such  insurance  company." 

It  is  contended  by  the  respondent  that,  un- 
der the  terms  of  this  clause  of  the  section, 
the  state  is  without  power  to  collect  further 
taxes  upon  the  property  of  fire  Insurance 
corporations,  notwithstanding  they  may  be 
possessed  of  much  real  and  personal  proper- 
ty within  the  state,  and  hence  in  making 
this  exemption  the  law  is  rendered  clearly 
unconstitutional,  in  that  the  Constitution 
prohibits  such  exemption. 

It  is  contended,  however,  by  the  appellant 
that  inasmuch  as  the  Constitution  makes  a 
distinction  between  the  taxing  of  corpora- 
tions and  the  taxing  of  corporate  property, 
and  Inasmuch  as  it  is  obvious  that  the  Leg- 
islature, in  passing  the  act  referred  to,  was 
dealing  exclusively  with  the  tax  on  insurance 
corporations  and  not  the  corporation's  prop- 
erty, the  proper  construction  of  the  clause 
referred  to  is  that  it  relates  solely  to  taxes 
on  the  corporations,  as  such,  and  not  in  any 
way  to  taxes  on  their  corporate  property. 
We  are  of  the  opinion  that  the  appellant  is 
right  in  this  contention,  and  that  the  clause 
should  be  construed  as  the  words  clearly  In- 
dicate, that  the  2^  per  cent,  shall  be  in  full 
of  all  corporation  licenses  or  business  taxes 


and  does  not  refer  nor  include  taxes  assess^ 
able  upon  the  property  of  the  corporation 
which,  of  course,  must  be  assessed  and  taxed 
like  all  other  real  and  personal  property 
within  the  state.  It  certainly  could  not  have 
been  the  intention  of  the  Legislature,  in  the- 
adoption  of  this  provision,  either  as  original- 
ly adopted  or  as  found  in  the  Laws  of  1907, 
to  exempt  an  Insurance  corporation  that  had 
thousands  or  tens  of  thousands  of  dollars, 
invested  in  real  or  personal  property,  that 
such  corporation  should  not  be  assessed  and. 
taxed  for  such  property  as  well  as  other 
corporations  within  the  state. 

Section  2  of  article  U  of  the  Constitution 
provides  that:  "All  taxes  to  be  raised  in. 
this  state  shall  be  uniform  on  all  real  and. 
personal  property,  according  to  Its  value  in 
money,  •  •  •  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to- 
the  value  of  his,  her  or  Its  property."  And 
by  section  3  It  is  provided:  "The  power  to. 
tax  corporations  and  corporate  property  shall 
not  be  surrendered  or  suspended  by  any  con- 
tract or  grant  to  which  the  state  shall  be- 
a  party." 

It  will  be  observed  that  by  the  provisions. 
of  section  3  a  distinction  is  made  between  the 
power  to  tax  corporations  and  corporate- 
property.  It  is  Quite  clear,  therefore,  that 
while  corporations,  as  such,  may  be  required 
to  pay  an  occupation  or  license  tax  and  may 
be  exempted,  upon  the  payment  of  such  tax, 
from  further  occupation  taxes  or  license- 
taxes,  such  exemption  In  no  manner  aftects. 
the  power  to  tax  the  corporate  property. 
Such  property  is  to  be  assessed  and  taxed  the- 
same  as  property  of  individuals.  Hence  It 
Is  quite  clear  that  it  was  not  the  intention 
of  the  Legislature  to  exempt  insurance  cor- 
porations from  the  payment  of  taxes  on  their 
tangible  corporate  property,  but  only  to  ex- 
empt the  corporation,  as  such,  from  the  pay- 
ment of  further  occupation  or  license  taxes, 
either  to  the  state  or  municipalities,  as  tbe> 
language  of  the  section,  "shall  be  In  full  of 
all  taxes,  state  and  local,  from  such  insur- 
ance company."  Thus  limited,  the  exemp- 
tion was  clearly  within  the  power  of  the 
Legislature,  and  the  clause,  construed  as 
evidently  intended  it  should  be.  Is  not  un- 
constitutional. 

It  Is  the  further  contention  of  the  re- 
spondent that  there  Is  a  distinction  between 
joint-stock  and  mutual  insurance  companies, 
organized  within  the  state,  and  therefore 
that  the  law  is  unconstitutlonaL  There  is. 
clearly  no  merit,  however,  in  this  conten- 
tion, as  It  was  perfectly  competent  for  the 
Legislature,  in  levying  occupation  or  license 
taxes,  to  distinguish  between  the  difterent 
classes  of  corporations,  as  well  as  difTerent 
classes  of  occupations. 

Conceding  to  the  Legislature  the  power  to. 
Impose  occupation  or  license  taxes,  the  ex- 
ercise of  that  power  Is  a  matter  within  its 
discretion,  and  cannot  be  questioned  by  the 
courts.     In  our  view,  therefore,  the  law  iD> 
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controversy  In  this  action  Is  clearly  consti- 
tutional, and  the  dedslon  of  the  circuit  court 
holding  otben^'lse  cannot  be  sustained. 

The  learned  counsel  for  the  plaintlfl  and 
respondent  has  cited  and  quoted  from  a  num- 
ber of  decisions  In  support  of  the  theory  ad- 
vanced by  it  In  the  presentation  of  this  case; 
but  the  dedslcms  upon  this  question  are 
based  so  largely  upon  the  peculiar  Constitu- 
tions found  in  the  dlfTerent  states,  and  dis- 
cussed by  the  courts,  and  are  so  conflicting, 
tliat  a  review  of  them  in  this  opinion  would 
serve  no  useful  purpose,  and  we  therefore 
omit  such  a  review. 

We  are  clearly  of  the  opinion,  as  before 
stated,  that  the  law  we  are  considering  ap- 
plies only  to  occupation  or  license  taxes,  and 
that  It  was  not  the  intention  of  the  Legis- 
lature, In  Imposing  this  tax,  to  exempt  the 
tangible  property  of  corporations  from  tax- 
es upon  their  real  or  tangible  property,  and 
that  it  was  perfectly  competent  for  the  Leg- 
islature to  classify  insurance  companies  and 
impose  upon  them  dlfTerent  tates  as  might 
be  deemed  proper  in  the  Judgment  of  the 
Legislature.  Hence  the  distinction  made  be- 
tween Joint-stock  companies  and  mutual  in- 
surance companies  does  not  render  the  law 
unconstitutional. 

The  circuit  court  therefore  clearly  erred 
in  holding  the  law  unconstitutional  and  over- 
ruling defendant  Basf ord's  demurrer  and  en- 
tering Judgment  against  him,  and  its  Judg- 
ment and  order  denying  a  new  trial  are 
therefore  reversed,  and  that  court  is  directed 
to  dissolve  the  injunction  granted  by  it  and 
enter  a  Judgment  in  favor  of  the  defendant. 

WHITINQ,  J.  I  am  unable  to  concur  in 
the  views  expressed  in  the  foregoing  opinion. 
While  it  must  be  presumed  that  the  Legisla- 
ture intended  to  pass  only  'constitutional 
laws,  and  while  it  must  be  conceded  that  no 
statute  passed  by  a  Legislature  should  be  de- 
clared unconstitutional  unless  it  clearly  and 
palpably  conflicts  with  some  provision  of  the 
Constitution,  on  the  other  hand,  it  must 
be  conceded — and  as  we  read  the  foregoing 
opinion  it  la  therein  conceded — that,  if  the 
efCect  of  the  statute  under  consideration  is 
an  exemption  from  the  payment  of  property 
taxes  by  those  Insurance  companies  who  are 
required  by  such  law  to  pay  the  2%  per 
cent,  tax,  this  statute  must  be  held  unconsti- 
tutional, as  It  would,  under  such  construc- 
tion, be  in  direct  conflict  with  section  7,  art 
11,  of  the  Constitution  of  this  state,  forbid- 
ding any  law  exempting  property  other  than 
in  such  Constitution  designated. 

The  foregoing  opinion  calls  attention  to 
the  use  of  the  terms  "corporations"  and 
"corporate  property"  as  used  in  the  Consti- 
tution of  this  state,  and  it  Is  the  view  of  the 
majority  of  this  court  that  the  liegislature 
must  have  had  those  terms  as  so  used  in 
mind,  and  that,  when  it  used  the  term  "tax- 
es" in  the  exempting  clause,  by  such  word 
"taxes"  It  meant  "corporation  taxes";   that 


therefore  the  statute  should  be  construed  as 
tf  it  read  that  the  Insurance  companies  shall 
"pay  into  the  state  treasury  as  taxes  two 
and  one-half  per  cent  •  •  •  and  the  said 
two  and  one-half  per  cent  shall  be  in  full 
of  all  corporation  taxes,  state  and  local,  from 
such  Insurance  company."  I  am  unable  to 
find  in  the  wording  of  this  statute  anything 
that  Justifies  the  insertion  by  implication  of 
any  word.  It  seems  to  me  that  It  would  be 
Impossible  to  use  any  plainer  language  to  in- 
dicate an  intent  on  the  part  of  the  Legislao 
ture  to  exempt  such  companies  from  property 
taxes,  and  c^talnly  it  could  have  been  made 
no  plainer  unless  by  the  use  of  the  word 
"property"  before  the  word  "taxes,"  thus  in- 
troducing into  such  statute  a  word  of  limita- 
tion as  the  court  now  seeks  to  do  by  con- 
struction. No  rule  is  better  settled  than  that 
the  provisions  of  a  statute  are  not  to  be  ex- 
tended beyond  the  clear  Import  of  the  lan- 
guage used  when  such  language  is  free  from 
all  ambiguity.  86  Cyc.  1189.  In  Wltte  v. 
Koeppen,  11  S.  D.  698,  79  N.  W.  881,  74  Am. 
St  Rep.  826,  this  court  said:  "This  court  is 
not  at  liberty  to  disregard  the  plain  and  ex- 
press terms  of  the  statute  upon  any  theory 
as  to  its  spirit,  or  what  it  ought  or  that  the 
LegiBlaturs  might  have  Intended  it  to  be, 
when  the  statute  is  plain  and  unambiguous, 
as  courts  are  not  permitted  to  search  for  Its 
meaning  beyond  the  statute  itself.  Cooley's 
Constitutional  Limitations,  54S7."  In  State 
V.  Santee,  111  Iowa,  1,  82  N.  W.  445,  53  L.  R. 
A.  763,  82  Am.  St  Rep.  489,  the  court  well 
said:  "To  avoid  holding  a  statute  unconstitu- 
tional, we  are  not  warranted  in  forcing  on 
its  language  a  meaning  which,  upon  a  fair 
test,  iB  repugnant  to  its  terms."  In  the  case 
of  State  V.  Wilder,  206  Mo.  541,  105  S.  W. 
272,  the  court  says:  "It  is  fundamental  and 
one  of  the  cardinal  rules  in  the  construction 
of  statutes  that  the  true  intent  and  meaning 
of  the  lawmaking  authority,  as  expressed  in 
the  language  employed,  should,  if  possible, 
be  ascertained  and  declared.  On  the  other 
hand,  it  is  equally  well  settled  that  words 
and  phrases  shall  be  taken  in  their  plain  or 
ordinary  and  usual  sense,  and  that  it  Is  in- 
cumbent upon  the  courts  to  construe  a  stat- 
ute as  written,  without  regard  to  the  results 
of  the  construction,  or  the  wisdom  of  the 
law  as  thus  construed."  In  DIedericb  v. 
Rose  et  al.,  228  lU.  610,  81  N.  E.  1140,  the 
court  said:  "When  the  language  is  dear  and 
admits  of  but  one  meaning,  there  is  no  room 
for  construction.  Courts  cannot  change  the 
clear  meaning  of  words  used,  even  though 
the  consequences  appear  not  to  be  such  as 
were  contemplated."  In  Coffin  v.  Rich,  43 
Me.  507,  71  Am.  Dec.  559,  the  court  says: 
"It  is  only  when  the  words  of  a  statute  are 
obscure  or  doubtful  that  we  have  any  dis- 
cretionary power  in  giving  them  a  construc- 
tion, or  can  take  into  consideration  the  con- 
sequences of  any  particular  interpretatiou. 
'If  the  meaulng  of  statutes  is  doubtful,  the 
consequences  are  to  be  considered  in  the  con- 
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•traction  ot  tbem;  but.  If  the  meaning  be 
idain,  no  consequencee  are  to  be  regarded, 
for  Uiat  would  be  assuming  legislative  au- 
thority.' 4  Bac.  Abr.  652."  In  the  case  of 
Ex  parte  Woods,  52  Tex.  Cr.  R.  575,  108  S. 
W.  1171,  16  L.  B.  A.  (N.  8.)  450,  124  Am.  St. 
Bep.  1107,  whereta  It  was  claimed  that  a 
statute  slurald  be  constmed  as  if  it  read  In 
words  different  than  as  enacted,  In  order  that 
such  statute  might  be  held  constitutional,  the 
court  said:  "If  we  should,  or  are  at  liberty 
to,  construe  the  act  in  question  so  as  to  hold 
that  tbere  is  no  exemption  contained  In  it,  it 
would  manVfeetly  f6Uow  that  the  objection 
which  we  are  considering  would  not  apply. 
We  do  not  believe,  however,  that  we  could 
or  should  so  hold.  There  are  many  rules  for 
the  construction  of  statutes.  It  would  not 
be  denied  that  the  prime  object  of  all  rules 
for  Interpretation  is  to  ascertain  the  will 
and  intent  of  the  lawmaker.  This  may  of- 
tenest  be  done,  and  usually  can  best  be  done, 
by  giving  effect  to  the  language  Used,  con- 
sidered and  constmed  In  its  ordinary  sense. 
Of  course,  we  recognize  that  we  are  not  Im- 
peratively required  to  give  the  language  em- 
ployed its  literal  meaning,  if.  In  the  light  of 
the  entire  law,  previous  legislation,  or  the 
evident  purpose  and  intent  of  the  Legisla- 
ture, a  different  construction  should  fairly  be 
placed  on  the  language  used.  Mere  literal- 
ism, when  it  leads  to  absurdity,  should,  of 
course,  be  rejected;  but  where,  in  the  light  of 
the  entire  act,  taking  every  part  of  it  in- 
to consideration,  the  language  Is  clear,  the 
meaning  obvious,  and  an  exception  is  made 
in  precise  terms,  we  are  neither  required  nor 
permitted  to  speculate  as  to  what  the  Legis- 
lature meant  where  such  meaning  does  not 
appear  in  the  language  used,  nor  are  we  at 
liberty  to  search  for  a  meaning  not  apparent 
on  the  face  of  the  act  to  be  construed."  In 
the  case  of  City  of  Austin  et  al.  v.  Cahill,  09 
Tex.  172,  88  S.  W.  542,  the  court  said:  "It 
is  of  paramount  importance  at  all  times  that 
the  three  co-ordinate  departments  of  govern- 
ment be  maintained  in  Independence,  each  of 
the  others,  without  encroachment  or  trans- 
gression. The  Judiciary,  above  all,  on  ac- 
count of  the  peculiar  position  it  occupies  in 
the  construction  and  interpretation  of  law, 
should  scrupulously  keep  within  its  sphere, 
following  the  ancient  landmarks  so  far  as 
adapted  to  modem  conditions,  and  avoiding 
always  the  reproach  of  undertaking  to  legis- 
late, directly  or  indirectly." 

In  the  case  of  State  v.  Franklin  County 
Savings  Bank  &  Trust  Co.,  74  Vt  246,  52 
AtL  1068,  the  question  arose  as  to  how  the 
word  "deposits,"  as  the  same  was  used  in  a 
taxation  law,  should'  be  construed;  It  being 
dalmed  upon  the  one  hand  that  it  should  be 
constmed  as  though  referring  to  only  one 
class  of  deposits,  while  on  the  other  hand  It 
was  held  that  as  used  it  Included  all  classes 
of  deposits,  and  in  constrolng  such  statute 


the  court  uses  the  following  language:  "It 
spedfles  that  the  tax  shall  be  'upon  the  aver- 
age amount  of  its  deposits,  Including  money 
or  securities  received  as  trustee  under  order 
of  court  or  otherwise,'  with  certain  specified 
deductions  therefrom.  We  discover  nothing 
in  any  of  the  provisons  of  the  law  indicating 
that  any  particular  class  of  general  depos- 
its was  Intended  to  be  excluded  therefrom. 
There  is  no  ambiguity  in  the  law  in  this  re- 
gard. In  Perkins  v.  Cummlngs,  66  Vt  48S, 
29  Aa  675,  It  U  said  that,  'where  a  statute 
is  plain  and  unambiguous,  courts  cannot  sup- 
ply supposed  omissions  nor  correct  supposed 
mistakes,  but  must  administer  It  aa  the  Leg- 
islature made  it' "  The  words  of  the  learn- 
ed Justice  who  wrote  the  diss«iting  opinion 
in  Reed  v.  Todd  (S.  D.)  127  N.  W.  627,  might 
well  be  quoted  here:  "The  only  possible  thing 
that  any  future  Legislature  might  with  pro- 
prlety  add  to  the  language  used  •  •  •  la 
that  the  courts  of  this  state  shall  not  con- 
strue this  section  to  mean  anything  else 
than  llnst  what  It  says." 

I  am  unable  to  see  the  slightest  ambiguity 
in  the  words  used  in  the  statute  before  us, 
and  And  nothing  in  the  law  that  to  my  mind 
Justifies  this  cooirt  in  departing  from  the 
clear  language  of  such  statute  in  order  to 
find  an  intent  on  the  part  of  the  Legisla- 
ture such  as  would  render  the  law  constitu- 
tional. On  the  other  hand,  I  find  within  the 
law  itself  a  word  which  to  my  mind  abso- 
lutely removes  any  doubt  regarding  what 
was  in  Oie  minds  of  the  legislators  when  they 
inserted  this  provision  for  exemption  from 
other  taxes.  It  will  be  noted  that  the  law 
reads  that  "said  two  and  one-half  per  cent 
shall  be  In  full  of  all  taxes,  state  and  local, 
from  such  insurance  company."  When  this 
law  was  enacted,  there  was  not,  and  never 
had  been,  any  statute  upon  the  statute  books 
of  this  state  under  which  It  was  possible  to 
levy  any  local  tax  against  an  Insurance  com- 
pany other  than  local  projperty  taxes;  or,  in 
other  words,  there  could  be  no  "corpora- 
tion" or  corporate  tax  levied  by  the  local  au- 
thorities, as  distinguished  from  the  state  au- 
thorities, and  certainly  the  Legislature  must 
be  presumed  to  have  used  the  word  "local" 
advisedly,  and  were  intending,  by  the  use  of 
such  words,  to  exempt  insurance  companies 
from  some  taxes  which  otherwise  might  b« 
levied  against  them. 

SMITH,  P.  1.  I  concur  in  the  views  ex- 
pressed in  the  foregoing  opinion  by  Justice 
WHITINO. 


SIOUX  REMEDY  CO.  v.  LINDGREN. 

(Supreme  Court  of  South  Dakota.     Feb.  23, 
mil*} 

1.  CoiaCBBCK  <|  40*)— IRTBBSTATX   CoincEBCi:. 

The  transaction  pursuant  to  a  contract  by 

which  plaintiff  agreed  to  ship  goods  from  oat 
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of  the  state  to  defendant  within  it,  to  be  sold 
by  defendant  as  factor  for  plaintiff,  is  inter- 
state commerce. 

[EU.  Note.— For  other  cases,  see  Commerce, 
Cent.  Di?.  {{  20,  30;   Dec.  Dig.  i  40.*] 

2.  COUUKBCE  a  46*)— E\>BEION  COBPOKATIORS 
— COMFLIANCE  WITH  STATX  LAWB— ACTION 
ON    IRTBBSTATE   COMIfEBCB   CONTBAOT. 

A  foreign  corporation  does  not  have  to 
comply  with  the  laws  of  the  state  as  to  foreign 
corjjorations  in  order  to  sue  in  the  state  on 
an  interstate  commerce  contract 

[Ed.   Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  i  46.*] 

5.  Sales  (f  7*)— Distiitouished  Fboh  Aoenot. 

Under  Cir.  Code,  H  1487,  1706,  defining  a 
factor,  a  contract  by  which  plaintiff  company 
agrees  to  sliip  to  defendant,  as  soon  as  con- 
venient, certain  temedies,  and  to  refill  the  order 
as  it  sees  fit  to  do  so,  unless  the  agreement  is 
canceled  by  mutual  consent,  and  defendant 
agrees  to  receive  the  goods  and  sell  them  at 
stated  retail  prices,  and  each  article  sold  by  it 
is   guaranteed    to   fulfill    the    recommendations 

Srinted   thereon,   and   plaintiff  agrees  that,  as 
amages  for  failure  of  such  an  article  to  do  so, 
it  will  refund  to  the  "consumer"  such  sums  as 
he  shall   have   paid   "the  company"   (plaintitO 
therefor,  and  plaintiff  gives  defendant  the 'right 
to  sell  Its  remedies,  and  it  is  provided  that  he 
_ — shall  keep  on  liand  and  distribute  advertising 
/fiiatter  furnished  by  it,  and  that  it  he  fails  to 
'  fulfill  any  agreement,  and  fails  to  sell  the  goods, 
it  may  take  the  goods  back,  and  cancel  the  con- 
tract— is  a  contract  of  agency,  and  not  of  sale. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  g§  16,  17;   Dec  Dig.  17.*] 

4.  E}VIDERCK  (g  434*)  —  Pabol  Bvidehob— 
WBITTEN    C0NTBACT8— FBAUD    OB    MISTAKE. 

Under  Civ.  Code,  S  1240,  providing  that 
when,  through  fraud,  loistake,  or  accident,  a 
written  contract  fails  to  express  the  real  In- 
tention of  the  parties,  sach  intention  is  to  be 
regarded,  and  the  erroneous  part  of  the  writing 
disregarded.  It  is  competent  for  defendant  to 
show,  relative  to  the  provision  of  the  contract, 
otherwise  making  liim  a  factor  for  sale  of 
plaintiff's  remedies,  that  he  should  pay  on  de- 
mand the  wholesale  price  of  each  article  shipped 
to  him,  that  he  did  not  understand  the  Ejnglish 
language  very  well,  and  that  plaintifTs  agent 
misrepresented  the  nature  of  the  instrument  be 
signed  by  informing  him  that  he  was  not  re- 
qaired  to  buy  or  pay  for  more  than  he  could 
sell,  and  that,  if  he  did  not  sell  anything,  it 
was  all  right,  plaintiff  should  have  the  right  to 
take  it  back. 

[EH.    Note.— For  other   cases,   see   ETvidence, 
Cent.  Dig.  §g  2005-2020;  Dec.  Dig.  {  434.*] 

6.  Sales     (g     7*)   —  Distinouibhed     fbok 

AOENCT. 

Defendant,  who  did  not  understand  English 
verr  well,  having  signed  a  contract,  which,  in 
addition  to  making  him  a  factor  for  sale  of 
plaintiff's  remedies,  provided  that  he  should  pay 
on  demand  the  wnolesale  price  of  each  article 
shipped  him,  on  the  representation  of  plain- 
tiffM9  agent  that  he  was  not  required  to  buy  or 
pay  for  anything  more  than  be  could  sell,  and 
that,  if  he  did  not  sell  anything,  it  would  be  all 
right,  plaintiff  should  have  the  right  to  take  it 
back,  such  provision,  under  Civ.  Code,  g  1281, 
providing  that  repugnancy  in  a  contract  must 
be  reconciled,  if  possible,  by  such  interpreta- 
tion as  will  give  some  effect  to  the  repugnant 
clause,  subordinate  to  the  general  Intent  and 
purposes  of  the  whole  contract,  may  be  con- 
strued as  on6  for  payment  to  plaintiff  on  de- 
/  mand  of  the  wholesale  price  of  any  articles  ac- 
tually sold  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  g  7.*] 


7 


6.  Evidence  <g  461*)— iPabol  Bvidewoe- BSx- 

FLAININO   CONTBACT. 

Under  Civ.  Code,  S  1256,  providing  that  a 
contract  may  be  explained  b^  reference  to  the 
circumstances  under  which  it  was  made,  and 
the  matter  to  which  it  relates,  where  plaintiff 
gave  defendant  a  contract  whicn,  in  addition  to 
making  him  a  factor  for  sale  of  its  patent  reme- 
dies, provided  that  he  should  pay  on  demand 
the  wholesale  price  of  each  article  shipped  him, 
defendant  could  show  that  he  was  a  shoemaker, 
who  did  not  understand  the  E!nglish  language 
very  well,  that  plaintiff,  through  its  agent,  ask- 
ed permission  to  place  a  cabinet  of  its  remedies 
in  his  shop,  and  by  its  agent,  when  giving  him 
the  contract,  by  which  his  compensation  was  to 
be  the  profits  on  sales,  informed  him  that  he 
was  not  required  to  pay  for  the  articles  till 
they  were  sold. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  g  461.*] 

7.  E}yiDENOE  (g  461*)— Pabol  Evidknoe  Ajt- 
rBcnwo  Wbitino — iNoucEafENx. 

As  affecting  a  written  contract,  which,  in 
addition  to  making  defendant  a  factor  for  sale 
of  plaintiffs  remedies,  provided  that  he  should 
pay,  on  demand,  the  wholesale  price  of  each 
article  shipped  to  him,  defendant  may  prove  the 
inducements  held  out  to  him  by  plaintiff,  re- 
sulting in  execution  of  the  contract,  that  he 
should  have  the  right  to  sell  the  goods,  receive 
the  profits,  and  only  be  liable  to  plaintiff  for 
its  proportionate  share  of  their  value  when  sold 
by  him,  and  that  there  was  no  agreement  by 
him  at  any  time  that  he  should  pay  for  the 
goods  consigned  till  he  should  sell  them. 

[Ed.  Note.— For  other  cases,  see  Elvldence, 
Dec.  Dig.  S  461.*] 

Smith,  P.  J.,  dissenting. 

Appeal  from  Orcult  Conrt,  Splak  County ; 
Alva  E.  Taylor,  Judge. 

Action  by  the  Sioux  Remedy  Company 
against  Nels  Lindgren.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 

Joe  Klrby  fWm.  Issenhuth,  of  counsel), 
for  appellant  Bruell  &  Morris,  for  respond- 
ent . 

CORSON,  3.  This  Is  an  appeal  by  the 
plaintiff  from  a  Judgment  entered  upon  a  di- 
rected verdict  in  favor  of  the  defendant  The 
action  was  instituted  by  the  plaintiff  to  re- 
cover of  the  defendant  the  sum  of  $80  alleg- 
ed to  be  due  for  a  bill  of  merchandise  sold 
and  delivered  to  defendant  To  the  complaint 
the  defendant  interposed  an  answer  making 
the  statutory  denial  as  to  the  Incorporation 
of  the  plaintiff,  and  alleges:  (1)  That,  if 
plaintiff  Is  a  corporation,  it  was  organized 
and  Is  a  corporation  existing  under  the  laws 
of  Iowa,  and  that  plaintiff  has  not  filed  a 
certified  copy  of  its  articles  of  Incorporation 
with  the  Secretary  of  State  of  South  Dakota, 
and  has  not  filed  an  appointment  of  a  resi- 
dent agent  In  the  state  of  South  Dakota,  and 
has  not  appointed  a  resident  agent  for  the 
state  of  South  Dakota,'  and  that  said  plain- 
tiff has  not  compiled  with  the  laws  of  this 
state  governing  foreign  corporations  relative 
to  the  filing  of  Its  articles  of  incorporation 
and  the  appointment  of  a  resident  agent,  and 
has  no  right  to  maintain  an  action  within 
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this  state  by  reason  of  the  facts  aforesaid. 
(2)  Farther  answering  said  complaint,  this 
defendant  alleges  that  be  entered  into  a  writ- 
ten contract  or  agreement  with  the  plaintiff 
on  or  about  the  12th  day  of  July,  1909,  at 
Redfldd,  Spinic  county,  S.  D.,  whereby  the 
plaintiff  consigned  to  the  defendant  certain 
goods  and  merchandise  of  no  particular  val- 
ue, and  that  said  contract  provided  that  said 
goods  should  be  sold  by  defendant  for  the 
plaintiff  at  certain  fixed  prices,  and  which 
contract  further  provided  that,  in  case  de- 
fendant failed  to  sell  said  goods,  the  plain- 
tur  would  have  the  right  to  take  the  same 
back  and  cancel  said  contract  at  any  time 
they  saw  fit,  and  that  the  title  to  said  prop- 
erty should  remain  in  the  plaintiff  at  all 
time&  And  defendant  alleges  that  at  no 
time  was  he  the  owner  of  said  goods  and 
mercliandise ;  tlmt  the  same  was  consigned 
to  htm  by  the  plaintiff  for  the  purpose  of  sell- 
ing the  same  for  the  plaintiff ;  that  defend- 
ant was  unable  to  sell  the  same;  that  he 
never  pnrcliased  said  goods  and  merchandise 
of  tlie  plaintiff;  tliat  he  Is  not  indebted  to 
the  plaintiff  in  any  manner,  and  that  said 
contract  is  a  South  Dakota  contract;  that 
the  plaintiff  is  a  foreign  corporation  organiz- 
ed nnder  the  laws  of  Iowa,  and  cannot  main- 
tain an  action  in  the  state  of  South  Dakota ; 
that  said  contract  Is  wholly  void,  and  of  no 
force  and  tUeet.  (8)  Defendant,  further  an- 
swering said  complaint,  alleges  that  said 
goods  and  merchandise  was  of  no  value ;  that 
he  still  has  them  in  his  possession  subject 
to  the  order  of  the  plaintiff;  that  he  has 
been  unable  to  sell  any  of  them.  Defendant 
further  alleges  that  no  demand  for  payment 
has  ever  been  made  upon  him  by  the  plain- 
tiff. (4)  Defendant  denies  each  and  every 
other  allegation  contained  in  said  complaint 
not  hereinbefore  specifically  admitted,  and 
demands  Judgment  for  a  dismissal  of  the  ac- 
tion. 

On  the  trial  the  plaintiff  offered  in  evi- 
dence the  contract  alleged  to  have  been  ex- 
ecuted on  the  part  of  the  defendant,  which 
was  admitted  by  the  court  over  the  defend- 
ant's objection,  and  which,  in  substance,  is 
as  follows:  "Agreement,  made  and  entered 
into  this  12th  day  of  July,  1909,  by  and  be- 
tween Sioux  Remedy  Ck>mpany,  of  Algona, 
Iowa,  party  of  the  first  part  and  Nels  Lind- 
gren,  of  Redfield,  county  of  Spink,  state  of 
South  Dakota,  second  party,  wltnesseth: 
That  party  of  the  first  part  agrees  to  ship 
unto  second  party,  as  soon  as  convenient,  the 
goods  hereafter  set  out;  and  to  refill  this 
order  as  often  as  the  company  sees  fit  to 
do  so,  unless  this  agreement  is  canceled  by 
matnal  consent  of  both  parties.  Said  sec- 
ond party  agrees  to  receive  said  goods,  and 
to  sell  the  same  at  and  for  the  retail  prices 
as  follows:  Stock  Food,  wholesale  price,  $1.- 
75  per  sack,  retail  price,  per  sack,  ^.00." 
Then  follow  15  different  remedies  specifying 
the  wholesale  price  and  the  retail  price ;  and 


proceeds:  "Said  second  party  agrees  to  pay 
to  first  party,  on  demand,  the  wholesale  price, 
as  given  above,  of  each  article  or  package  to 
be  shipped,  said  goods  to  be  consigned  to  sec- 
ond party  at  his  address  as  above,  unless 
otherwise  directed  hereon.  The  Sioux  Rem- 
edy Company  guarantees  each  and  every  ar- 
ticle sold  by  it  to  fulfill  the  recommendation 
made  as  printed  on  such  article,  and  agrees 
that  as  damages  for  failure  of  an  article  to 
fulfill  such  recommendation  in  every  respect, 
when  used  according  to  directions,  it  will  re- 
fund to  the  consumer  such  sums  as  he  shall 
have  paid  the  company  therefor,  on  such  ar- 
ticles complained  of."  Then  follows  a'  list  of 
the  goods  to  be  shipped,  including  a  part  of 
the  foregoing  goods,  "to  be  delivered  f.  o.  b. 
cars  at  any  distributing  point.  And  the  first 
party  does  also  hereby  give  the  second  par- 
ty the  right  to  sell  the  Sioux  Remedy 
Co.'s  remedies.  Not  subject  to  countermand 
by  second  party,  and  said  second  party  fur- 
ther agrees  to  keep  on  hand  and  distribute 
such  advertising  material  as  may  be  furnish- 
ed by  the  party  of  the  first  part,  free  to  the 
second  party;  and  should  second  party  fail 
to  fulfill  any  of  the  above  agreements,  and 
fall  to  sell  the  goods,  then  the  Sioux  Remedy 
Company  or  their  authorized  employes  will 
have  the  right  to  take  the  cabinet  back  and 
cancel  this  contract  The  agent  who  makes 
this  agreement  for  the  company  is  a  special 
agent  for  that  purpose.  The  above  is  the 
whole  contract  between  the  parties.  [Signed] 
Sioux  Remedy  Company,  Nels  Lindgren." 
Thereupon  the  plaintiff  called  the  defendant 
as  a  witness,  who  testified  in  substance:  That 
he  executed  the  contract;  that  he  received 
some  goods  from  this  company  after  he  sign- 
ed the  exhibit  "about  the  same  kind  of  stuff 
as  Is  stated  therein" ;  that  he  received  a  case 
"of  the  goods"  about  a  couple  of  weeks  after 
he  signed  the  exhibit  by  express,  and  that 
he  did  not  pay  the  company  anything. 

It  is  contended  by  the  api>ellant  that  this 
contract  of  .sale  constitutes  interstate  com- 
merce within  the  clause  of  the  Constitution 
of  the  United  States,  and  therefore  the  plain- 
tiff was  not  required  to  file  its  articles  of 
Incorporation  or  appoint  a  resident  agent  as 
provided  by  the  Civil  Code  of  this  state,  in 
order  to  entitle  him  to  maintain  this  action. 
We  are  of  the  opinion  that  the  plaintiff  is 
right  in  this  contention.  In  the  case  of  Flint 
&  Walling  Mfg.  Co.  v.  McDonald  et  al.,  21 
S.  D.  626,  114  N.  W.  684,  14  L.  It  A.  (N.  S.) 
673,  130  Am.  St  Rep.  735,  this  court  held: 
"Where  a  foreign  corporation 'sold  a  water 
tank  and  tower  to  one  who  was  erecting  a 
system  of  waterworks  in  this  state,  the  trans- 
action was  within  the  commerce  clause  of 
the  federal  Constitution,  and  was  valid,  not- 
withstanding failure  to  file  its  articles  of  in- 
corporation or  appoint  a  resident  agent  as 
required  by  the  state  laws."  But  in  tliat 
case  the  plaintiff  had  filed  its  articles  of  in- 
corporation and  appointed  a  resident  agent 
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as  required  by  the  laws  of  this  state  prior 
to  the  commencement  of  the  action.  Hence, 
the  precise  question  before  us  at  this  time 
was  not  decided.  In  the  recent  case  of  Rex 
Buggy  Co.  T.  Dlnneen,  23  S.  D.  474,  122  N. 
W.  «3,  decided  by  this  court,  It  was  held 
that  the  plaintiff,  "so  far  as  the  buggies  and 
vehicles  In  the  said  warehouse  were  concern- 
ed, was  transacting  Interstate  commerce  busi- 
ness, and  was  not  amenable  to  the  laws  of 
this  state  in  relation  to  foreign  corporations, 
and  had  the  right  to  pursue  and  regain  pos- 
session of  its  property  by  suit  without  first 
having  complied  with  the  provisions  of  the 
statute  in  relation  to  foreign  corporations" — 
citing  Flint  y.  McDonald,  supra,  and  Sucker 
State  DrlU  Co.  v.  Wirta,  17  N.  D.  313,  116 
N.  W.  844,  18  L.  R.  A.  (N.  S.)  134,  and  note. 

We  add  the  following  cases  bearing  upon 
this  question:  Herman  Bros.  Co.  v.  Naslacos, 
46  Colo.  208,  103  Fac.  301;  McNaughton 
Co.  V.  iMcGlrl,  20  Mont  124,  49  Pac.  651,  88 
Ia  R.  A.  367,  63  Am.  St  Rep.  610;  Ware  v. 
Hamilton  Brown  Shoe  Co.,  92  Ala.  143,  9 
South.  136;  Rex  Buggy  Co.  r.  Dlnneen,  23 
S.  D.  474,  122  N.  W.  433;  Colt  &  Co.  v.  Sut- 
ton, 102  Mich.  324,  60  N.  W.  680,  25  L.  R.  A. 
819;  Atlas  Engine  Works  v.  Parkinson  (D. 
C.)  161  Fed.  223;  Greek-Am.  Sponge  Co.  v. 
Richardson  Drug  Co.,  124  Wis.  469,  102  N. 
W.  888,  109  Am.  St  Rep.  961;  Cooper  Mfg. 
Co.  v.  Ferguson,  113  U.  S.  727,  6  Sup.  Ct  739, 
28  L.  Ed.  1137;  Norfolk  &  W.  Ry.  Co.  v. 
Sims,  191  U.  S.  441,  24  Sup.  Ct  161,  48  L. 
Ed.  254;  Ammons  v.  Brunswick-Balke-Col. 
Co.,  141  Fed.  670,  72  C.  C.  A.  614 ;  Butler 
Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  1,  84  G.  Cl  A.  167.  In  the  last  case 
above  cited,  Mr.  Justice  Sanborn,  speaking 
for  the  Court  of  Appeals  of  the  Eighth  Cir- 
cuit has  written  a  very  able  and  exhaustive 
opinion  and  reviewed  the  decisions  upon  the 
subject  of  the  Supreme  Court  of  the  United 
States  since  its  earliest  organization,  and  the 
conclusion  that  seems  to  have  been  reached 
by  that  court  is  that  the  statute  of  Colorado, 
quite  similar  to  the  statute  in  force  in  this 
state,  had  no  application  to  foreign  corpora- 
tions engaged  in  interstate  commerce. 

The  respondent  calls  our  attention  to  the 
case  of  Reed  v.  Todd,  127  N.  W.  527,  as  hold- 
ing a  contrary  doctrine,  but  the  question  we 
are  now  considering  did  not  arise  in  that 
case,  and  the  court  in  its  opinion  is  careful 
to  say  that:  "In  all  cases  arising  since  its 
amendment  the  statute  has  been  given  that 
lnterpretatlon'(that  the  corporation  must  com- 
ply with  the  laws  of  the  state),  and  in  all 
such  cases  not  affected  by  the  Interstate  com- 
merce clause  of  the  federal  Constitution  it 
has  been  given  that  effect"  Clearly  under 
the  decisions  of  this  court  and  of  the  state 
and  federal  courts  the  provisions  of  our  law 
requiring  foreign  corporations  to  file  their  ar- 
ticles of  incorporation  and  the  appointment 
of  a  resident  agent  cannot  be  held  to  apply 
to  corporations  engaged  in  interstate  com- 


merce, and  hence,  assuming  In  the  case  at 
bar  that  the  plaintiff  was  a  foreign  cori)ora- 
tlon  and  was  engaged  in  the  business  of  sell- 
ing merchandise.  It  cannot  be  required  by 
any  law  of  this  state  to  file  its  articles  of 
incorporation  or  appoint  a  resident  agent  be- 
fore maintaining  an  action  in  the  courts  of 
this  state.    Rex  Buggy  Co.  v.  Dlnneen,  supra. 

This  brings  us  to  the  more  important 
question  as  to  the  nature  of  the  contract  un- 
der which  the  plaintiff  seeks  to  recover  la 
this  action.  It  is  contended  by  the  appel- 
lant that  under  the  clause  in  the  contract 
which  provides,  "Said  second  party  agrees  to 
pay  to  first  party  on  demand,  the  wholesale 
price,  as  given  above,  of  each  article  or  pack- 
age to  be  shipped,  said  goods  to  be  consign- 
ed to  second  party  at  his  address  as  above, 
unless  otherwise  directed  hereon,"  oonstitutes 
a  sale  of  the  goods  for  which  the  defendant 
agreed  to  pay  the  wholesale  price  on  demand, 
and  that  therefore,  the  plaintiff  was  entitled 
to  recover  in  this  action. 

It  is  contended,  however,  by  the  resjiondent 
that  the  contract  Introduced  in  evidence  by 
the  plaintiff  is  not  a  contract  of  sale,  but  la 
simply  a  contract  of  agency,  wherein  the  fac- 
tor received  the  goods  and  merchandise  to 
sell  for  his  consignor  at  a  fixed  price  by  the 
consignor,  and  that  therefore,  the  defendant 
was  simply  acting  as  agent  of  the  plaintiff, 
and  was  not  liable  to  pay  for  the  goods  ship- 
ped to  him  until  he  had  sold  and  disposed 
of  the  same  and  received  the  consideration 
therefor.  We  are  inclined  to  take  the  view 
that  the  defendant  Is  right  in  his  contention 
that  the  contract  in  this  case  is  a  contract 
of  agency,  and  not  of  sale.  Section  1487  of 
the  Civil  Code  provides  as  follows:  "The 
factor  is  an  agmt  who,  in  the  pursuit  of  an 
Independent  calling,  is  employed  by  another 
to  sell  property  for  him,  and  is  vested  by 
the  latter  with  the  possession  or  control  of 
the  property,  or  authorized  to  receive  pay- 
ment therefor  from  the  purchaser."  Section 
1706,  Civ.  Code,  provides  as  follows:  "A  fac- 
tor is  an  agent  who  is  employed  to  buy  or 
sell  property  in  his  own  name,  and  who  Is 
Intrusted  by  his  principal  with  the  possession 
thereof,  cm  defined  in  section  1487." 

It  will  be  observed  that  the  second  para- 
graph of  the  contract  provides  as  follows: 
"That  party  of  the  first  part  agrees  to  ship 
unto  second  party,  as  soon  as  convenient  the 
goods  hereafter  set  out;  and  to  refill  this 
order  as  often  as  the  company  sees  fit  to  do 
so,  unless  this  agreement  is  canceled  by  mu- 
tual consent  of  both  parties.  Said  second 
party  agrees  to  receive  said  goods,  and  to 
sell  the  same  at  and  for  the  retail  prices  as 
follows."  It  will  be  observed  that  this  la 
simply  a  contract  of  agency  wherein  the  fac- 
tor receives  the  goods  and  merchandise  to  sell 
for  his  consignor  at  prices  fixed  by  the  con- 
signor. It  is  a  continuing  contract  wherein 
the  defendant  acts  as  the  factor,  not  only 
for  one  order,  but  as  long  as  the  company 
sees  fit  to  continue  the  agency.    Again,  there 
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Is  a  provision  In  fhe  contract  wblcb  clearly 
Indicates  that  the  defendant  was  merely  a 
factor,  which  Is  as  follows:  "The  Sionx 
Remedy  Company  guarantees  each  and  every 
article  sold  by  It  to  fulfill  the  reconunenda- 
tlon  made  as  printed  on  such  article,  and 
agrees  that  as  damages  for  failure  of  an  ar- 
ticle to  fulfill  such  recommendation  In  every 
respect,  when  used  according  to  directions, 
It  wIU  refund  to  fhe  consumer  (not  to  the  fac- 
tor), such  sums  as  be  shall  have  paid  the 
company  therefor,  on  such  articles  complain- 
ed of."  Clearly,  if  the  defendant  had  pur? 
chased  these  articles,  there  would  be  no  con- 
tract between  him  and  the  company  wherein 
the  company  was  to  pay  the  consumer,  but 
this  guaranty  positively  states  that  it  will 
refund  to  the  consumer  such  funds  as  the 
consumer  shall  have  paid  the  company  for 
such  articles.  Again,  it  is  provided  by  the 
contract  that  the  Sioux  Remedy  Company 
gives  the  defendant  the  right  to  sell  the 
Sioux  Remedy  Company's  remedies,  and  the 
defendant  agrees  to  keep  on  hand  cmd  dis- 
tribute advertising  matter  furnished  by  the 
plaintiff.  Further,  it  is  provided  that,  should 
the  defendant  fall  to  fulfill  any  agreement 
and  fall  to  sell  the  goods,  then  the  Sioux 
Company  or  their  authorized  employes  will 
have  the  right  to  take  the  cabinet  back  and 
cancel  the  contract  It  would  seem,  there- 
fore, that  no  action  could  be  maintained 
against  the  defendant  by  the  plaintiff  until 
the  defendant  had  first  sold  the  goods  or  part 
thereof.  Construing  all  the  provisions  of 
the  contract  together,  it  is  clear  that  the  con- 
tract was  one  of  agency,  and  not  a  sale  of 
the  remedies. 

It  clearly  appears  from  the  uncontradicted 
testimony  of  the  defendant  that  the  clause  in 
the  contract  relied  upon  by  the  appellant  for 
a  recovery  in  this  action  as  construed  by  it 
does  not  carry  out  the  intention  of  the  par- 
ties, and.  never  was  in  fact  assented  to  by  the 
defendant  The  defendant  testified  that  he 
was  a  shoemaker;  that  he  had  been  In  this 
country  about  2^  years ;  that  be  came  from 
Sweden,  and  that  he  does  not  understand  the 
English  language  very  well;  that  there  was 
an  old  lady  came  to  see  him  about  these 
goods  about  the  time  he  signed  the  contract; 
that  she  came  in  that  day  and  asked  him 
if  that  company  could  put  In  a  case  of  that 
kind  of  medicine  in  bis  shop,  and  said,  "I 
hadn't  to  buy  it  or  to  pay  any  more  than  I 
could  sell,  and,  if  I  didn't  sell  anything,  it 
was  all  right  They  should  have  the  right  to 
take  It  back."  This  evidence  was  objected  to 
by  the  plaintiff's  counsel  on  the  ground  that 
it  was  irrelevant,  immaterial,  incompetent 
and  tended  to  contradict  the  terms  of  the 
written  contract.  The  objection  was  over- 
ruled, and  the  plaintiff  excited,  and  now  as- 
signs this  ruling  as  error.  We  are  of  the 
opinion  that  the  court  ruled  correctly  in  ad- 
mitting this  evidence  for  several  reasons.  It 
Is  provided  In  the  Civil  Code  under  the  head 
of  Interpretation  of  Contracts,  by  section 


1249:  "When  through  fraud,  mistake,  or  ac- 
cident a  written  contract  fails  to  express 
the  real  intention  of  the  parties,  such  inten- 
tion is  to  be  regarded,  and  the  erroneous 
parts  of  the  writing  disregarded."  And  by 
section  1256  it  is  provided:  "A  contract  may 
be  explained  by  reference  to  the  circum- 
stances under  which  it  was  made,  and  the 
matter  to  which  It  relates."  And  by  section 
1257  it  is  provided:  "However  broad  may  be 
the  terms  of  a  contract,  It  extends  only  to 
those  things  concerning  which  it  appears  that 
the  parties  Intended  to  contract"  And  by 
section  1259  it  is  provided:  "Particular  claus- 
es of  a  contract  are  subordinate  to  its  general 
intent"  And  section  1261  provides:  "Re- 
pugnancy In  a  contract  must  be  reconciled.  If 
possible,  by  such  an  Interpretation  as  will 
give  some  effect  to  the  repugnant  clause,  sub- 
ordinate to  the  genei-al  intent  and  purposes 
of  the  whole  contract."  And  section  12C2  pro- 
vides: "Words  In  a  contract  which  are  whol- 
ly Inconsistent  with  its  nature,  or  with  the 
main  intention  of  the  parties,  are  to  be  re- 
jected." Clearly  under  the  provisions  of  sec- 
tion 1249,  which  provides,  "When  through 
fraud,  mistake,  or  accident,  a  written  con- 
tract fails  to  express  the  real  intention  of 
the  parties,"  such  intention  must  be  regard- 
ed and  the  written  erroneous  parts  disregard- 
ed, it  was  competent  for  the  defendant  to 
show  that  through  fraud,  mistake,  or  acci- 
dent the  contract  did  not  express  the  real  in- 
tention of  the  parties  In  this  action,  or  at 
least  the  real  intention  of  the  defendant  in 
the  action,  as  It  is  clear  that  the  defendant 
never  Intended  to  contract  to  pay  for  the 
goods  consigned  to  him  until  he  could  sell 
the  same,  and  the  agent  of  the  plaintiff,  ei- 
ther intentionally  or  by  mistake,  misrepre- 
sented to  the  defendant  the  nature  of  the 
instrument  which  he  signed,  as  she  Informed 
him  that  he  was  not  required  to  buy  or  pay 
for  any  more  than  he  could  sell,  and.  If  he 
could  not  sell  anything.  It  was  all  right; 
they  should  have  the  right  to  take  It  back. 
As  It  afllrmatlvely  appears  that  the  defend- 
ant did  not  understand  the  English  language 
very  well,  be  necessarily  relied  upon  the 
statement  of  the  old  lady  that  he  was  not 
required  to  pay  anything  until  he  made  a 
sale  of  the  goods,  and  hence  he  was  induced 
to  sign  the  contract  by  the  false  representa- 
tions of  the  agent  made  intentionally  or  by 
mistake,  which  contained  the  clause  which 
he  bad  never  agreed  to  or  assented  to  as 
construed  by  the  plaintiff.  The  evidence 
therefore  was  clearly  admissible  to  show 
what  the  real  contract  was  between  the  par- 
ties, and,  in  view  of  the  evidence,  the  court 
is  at  liberty  to  give  the  contract  such  a  con- 
struction as  will  protect  the  defendant  by 
construing  the  clause  relied  upon  as  a  con- 
tract to  pay  to  the  plaintiff  the  proportion  of 
the  money  for  the  goods  to  which  the  plain- 
tiff would  be  entitled  upon  a  sale  of  the 
same,  or  any  part  thereof,  on  demand.  This 
will  evidently  carry  Into  effect  the  real  iilt- 
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tentlon  of  tfie  parties  as  dlsdosed  by  tbe 
statement  of  plaintifrs  agent  at  the  time  the 
contract  was  executed.  This  would  give 
some  effect  to  the  repugnant  clause  as  pro- 
vided by  section  1261  subordinate  to  the  gen- 
eral Intent  and  purposes  of  tbe  whole  con- 
tract. 

This  view  of  the  contract  Is  more  favora- 
ble to  the  plaintiff  than  the  theory  that  the 
agent  Intentionally  misrepresented  tbe  na- 
ture of  tbe  contract  to  the  defendant,  as 
such  a  theory  would  lead  to  the  conclusion 
that  the  plaintiff  by  means  of  this  clause  in 
the  contract  Intended  it  as  a  trap  to  defraud 
the  defendant,  and  to  secnre  from  him  the 
payment  for  tbe  goods  consigned  to  him  for 
sale  without  regard  to  the  value  of  the  goods 
or  any  sales  made  by  him  under  his  consign- 
ment. Tbe  evidence  was  also  clearly  admis- 
sible under  tbe  provisions  of  section  1256, 
which  provides  that  a  contract  may  be  ex- 
plained by  reference  to  tbe  circumstances 
under  which  it  was  made  and  tbe  matter  to 
which  It  relates.  It  was  clearly  competent, 
therefore,  for  the  defendant  to  show  that 
be  was  a  shoemaker,  that  tbe  plaintiff  asked 
permission  through  its  agent  to  place  tbe 
cabinet  of  medicine  In  bis  shop,  and  gave 
blm  a  contract  authorizing  bim  to  sell  the 
medicines  receiving  for  his  compensation 
therefor  tbe  profits  that  be  might  derive 
from  the  sales  of  the  same,  and  that  be  was 
Informed  by  the  agent  that  be  was  not  re- 
quired to  pay  for  the  medicines  consigned  to 
him  until  the  same  should  be  sold. 

It  seems,  therefore,  too  dear  for  argu- 
ment that  the  clause  In  the  contract  relied 
on  as  construed  by  tbe  plaintiff  does  not 
express  tbe  Intention  of  the  imrtles  as  dis- 
closed by  tbe  evidence  of  tbe  defendant  and 
by  tbe  statement  made  by  tbe  plaintiff's 
ag^it,  and  that  it  must  therefore  be  dlsre- 
gai-ded  so  far  as  It  purports  to  require  tbe 
defendant  to  pay  for  tbe  goods  consigned  to 
bim  prior  to  their  sale  by  him,  and  that  tbe 
same  never  became  binding  or  obligatory 
upon  tbe  defendant  as  construed  by  the 
plaintiff.  Again,  it  was  competent  for  tbe 
defendant  to  prove  the  Inducement  held  out 
to  blm  by  tbe  plaintiff  through  its  agent,  re- 
sulting in  tbe  execution  of  tbe  contract 
These  inducements  were.  It  will  be  observed, 
that  tbe  defendant  should  have  tbe  right  to 
sell  tbe  goods,  receive  tbe  profits,  and  should 
only  be  liable  to  tbe  plaintiff  for  the  plaln- 
tlfTs  proportionate  share  of  their  value 
when  sold  by  tbe  defendant,  and  that  there 
was  no  agreement  on  the  part  of  tbe  defend- 
ant at  any  time  that  be  should  pay  for  tbe 
goods  consigned  to  blm  until  be  should  sell 
tbe  same. 

In  De  Pue  t.  Mcintosh,  127  N.  W.  532, 
this  court  in  discussing  a  similar  question 
says,  after  quoting  tbe  provisions  of  tbe 
Code  providing  that  "  'the  execution  of  a 


contract  In  writing,  whether  the  law  re- 
quires it  to  be  written  or  not,  supersedes  all 
of  the  oral  negotlationB  or  stipulations  con- 
cerning Its  matter,  which  preceded  or  ac- 
companied tbe  execution  of  the  Instrument,' 
nevertheless,  as  contended  by  tbe  appellant, 
there  are  exceptions  to  tbe  rule.  And  one 
of  the  exceptions  seems  to  be  that  agree- 
ments or  representations  made  prior  to  tbe 
written  contract  under  which  tbe  itarty  was 
induced  to  sign  the  contract  may  be  shown ; 
in  other  words,  where  the  parol  contempo- 
raneous agreement  was  tbe  inducing  and 
moving  cause  of  the  written  contract,  or 
where  tbe  parol  agreement  forms  part  of  tbe 
consideration  for  a  written  contract,  and 
where  be  executed  tbe  written '  contract  up- 
on tbe  faith  of  tbe  parol  contract  or  repre- 
sentations, such  evidence  is  admissible" — cit- 
ing a  large  number  of  authorities.  And  this 
court  quotes  with  approval  tbe  language  of 
the  Supreme  Court  of  Pennsylvania  in  Walk- 
er V.  France,  112  Pa.  203,  6  AU.  208,  In 
which  that  learned  court,  in  discussing  this 
subject,  says:  "That  a  written  agreement 
may  be  modified,  explained,  reformed,  or  al- 
together set  aside  by  parol  evidence  of  an 
oral  promise  or  undertaking  material  to  the 
subject-matter  of  tbe  contract  made  by  one 
of  tbe  parties  at  the  time  of  the  execution 
of  tbe  writing,  and  which  Induced  the  other 
party  to  put  bis  name  to'  it,  most  now  be 
regarded  as  a  principle  of  law  so  well  set- 
tled as  to  preclude  discussion."  It  Is  quite 
clear,  therefore,  that  tbe  evidence  of  tbe 
defendant  above  quoted  was  admissible  and- 
that  it  clearly  shows  that  the  clause  in  the 
contract  under  which  tbe  defendant  claims 
tbe  right  to  recover,  as  construed  by  tbe 
plaintiff,  does  not  express  tbe  agreement  en- 
tered into  by  tbe  defendant  with  the  plain- 
tiff, and  that,  construing  tbe  provisions  of 
the  contract  in  connection  with  the  evidence 
of  tbe  defendant,  the  proper  construction  to 
be  given  to  that  clause  in  tbe  <»ntract  Is 
that,  when  the  sale  is  made  by  tbe  defendant 
of  the  remedies  consigned  to  him,  tbe  de- 
fendant should  pay  over  to  the  plaintiff  on 
demand  such  proportionate  share  of  the  mon- 
eys received  as  tbe  plaintiff  would  under 
the  terms  of  tbe  contract  be  entitled  to  re- 
ceive. 

As  it  appears  by  tbe  undisputed  evidence  U- 
that  the  defendant  at  tbe  time  this  action 
was  commenced  had  made  no  sales  and  re- 
ceived DO  moneys  on  account  of  the  goods 
consigned  to  bim,  therefore  tbe  plaintiff  fail- 
ed to  prove  any  cause  of  action  against  the 
defendant,  and  tbe  court  was  clearly  rigbt  In 
directing  a  verdict  in  favor  of  tbe  defendant 

Tbe  Judgment  of  tbe  circuit  court  and  or- 
der denying  a  new  trial  are  afBrmed. 

McCOT,  X,  concurs  in  the  result    SMITH, 
P.  J.,  dissents. 
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COI/T  ▼.   PAULSON. 
(Supreme  Gonrt  of  Wiacongin.    Feb.  21.  1911.) 

1.  Waters  awd  Watkb  CJoubseb  (S  158%*)— 
contetancns  and  contbactb  —  injunc- 
TION. 

I^aintifTs  ancestor  made  a  deed  to  defend- 
ant of  riparian  land,  Including  a  right  to  tbe 
nse  of  water  from  a  millpond  sufficient  to  run 
a  turbine  wheel,  the  head  being  controlled  by 
plsintifiTs  ancestor  and  the  water  to  be  kept 
at  ordinary  stage  to  ran  plaintiCTB  flonrmill, 
except  that  either  might  draw  down  the  pond 
to  make  repairs.  Held,  that  the  deed  did  not 
give  defendant  any  rights  in  the  millpond  or 
dam  other  than  specified  in  the  deed,  and  an 
injunction  wonld  therefore  lie  to  restrain  liim 
from  building  a  cofferdam  and  closing  a  waste 
gate  to  plaintifiTs  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  189 ;  Dec  Dig.  S 
lo6%.»] 

2.  Watebs  and  Wateb  Coubskb  (§  168%*)— 
convktancxs  and  contbaots— injunction 
— ^Evidence — Conhouous  Lands. 

In  injunction  proceedings  to  restrain  de- 
fendant from  closing  a  waste  gate  and  build- 
ing a  cofferdam,  it  was  proper  for  plaintiff  to 
show  what  oontignous  property  the  defendant's 
grantor,  who  was  plalntifTs  ancestor,  bad  title 
to,  including  a  dam  and  pond,  wben  he  made 
the  deed,  and  that  tbere  was  at  the  time  a 
waste  gate  and  other  extrinsic  facts,  for  the 
pnrpoee  of  establishing  that  all  which  he  did 
not  grant  to  defendant  remained  his  property, 
and  Decame  the  property  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Oooraes,  Cent.  Dig.  i  188;  Dec.  Dig.  | 
15816.*] 

Appeal  from  Circuit  Court,  Wanshara 
County;    Charles  M.  Webb,  Judge. 

Injimctlon  proceedings  by  H.  W.  Colt 
against  W.  H.  Paulson.  From  an  order 
granting  tbe  Injunction,  defendant  appeals. 
Affirmed. 

Phillips  &  Hicks,  for  appellant  George 
B.  Heaney  and  Perry  Nlskem,  for  respond- 
ent 

TIMLIN,  J.  In  1893  the  plalntllTs  ances- 
tor execnted  to  defendant  a  warranty  deed 
of  certain  riparian  land.  The  deed  con- 
tained the  following:  "Does  also  include  in 
this  sale  the  right  also  to  have  the  use  of 
water  from  the  millpond  sufficient  to  run  a 
forty  inch  turbine  water  wheel,  said  wheel 
and  tbe  flume  leading  thereto  being  kept  In 
good  order  by  tbe  party  of  the  second  part 
and  the  bead  pr  surface  in  said  pond  being 
controlled  by  tbe  party  of  tbe  first  part 
who  agrees  to  keep  tbe  head  of  water  at  or 
as  near  as  possible  the  ordinary  stage  kept 
to  run  tbe  flonrmill  except  that  either  party 
shall  have  tbe  right  to  draw  down  the  pond 
to  make  repairs  by  giving  three  days'  notice 
and  said  rei)alrs  to  be  finished  without  need- 
less delay."  Plaintiff  brought  this  suit  for 
an  injunction  to  compel  defendant  to  remove 
a  cofferdam  he  bad  placed  In  tbe  millpond,  to 
restore  a  waste  gate  be  had  closed  in  the 
dam  at  a  qiecified  place,  to  remove  a  building 
he  bad  so  constructed  as  to  Interfere  with 


plaintUTs  opening  of  a  waste  gate  In  tbe 
dam,  to  restrain  the  doing  of  such  acts  in  tbe 
future,  and  for  otber  relief.  The  dam  is 
across  Pine  river  at  the  bead  of  an  Island, 
and  tbe  plaintiff  has  a  gristmill  at  tbe  south 
end  of  the  dam,  the  defendant  a  sawmill  at 
tbe  north  end  thereof,  both  mills  drawing 
for  power  on  tbe  pond  formed  by  tbls  dam, 
and  both  parties  to  tbe  action  acting  under 
tbe  instrument  above  mentioned,  and  tbe 
former  title  of  plalntllTs  predecessor  in  In- 
terest Tbe  circuit  court  granted  tbe  relief 
sought  with  reference  to  tbe  building  which 
obstructed  tbe  opening  of  the  waste  gate 
and  the  removal  of  the  cofferdam  and  tbe 
restoration  of  tbe  closed  waste  gate  or  waste- 
way,  and  enjoined  the  defendant  from  there- 
after building  or  maintaining  any  dams  or 
obstructions  in  tbe  millpond,  or  placing  or 
maintaining  any  material  therein  exc^t 
wben  Immediately  necessary  to  enable  tbe 
defendant  to  make  necessary  repairs  on  bla 
sawmill  or  tbe  fiume  thereof,  etc. 

Error  is  assigned  (1)  because  tbe  court  held 
the  building  by  defendant  of  the  cofferdam 
was  unlawful ;  (2)  because  tbe  court  did  not 
find  the  defendant  owned  the  fiume  which  be 
is  required  to  maintain ;  (3)  because  tbe  court 
admitted  written  evidence  of  plaintiff's  title 
and  also  extrinsic  oral  evidence  of  facts  and 
circumstances  to  aid  in  tbe  construction  of 
the  instrument  from  which  the  foregoing 
excerpt  Is  quoted.  Tbe  Instrument  in  ques- 
tion does  not  grant  to  tbe  defendant  any 
right  in  tbe  millpond  or  dam  other  than  tbe 
use  of  the  quantity  of  water  mentioned  with 
tbe  privilege  and  duty  of  repairing  or  re- 
building liis  water  wheel  and  fiume  and  tbe 
right  to  draw  down  tbe  pond  for  the  pur- 
pose of  making  such  repairs  without  need- 
lees  delay.  He  has  no  doubt  a  proprietary 
Interest  in  the  fiume  constructed  or  repaired 
by  him,  but  not  tbe  exclusive  ownership 
thereof  as  against  the  plaintiff.  It  was  very 
proper  to  show  what  contiguous  property  the 
grantor  of  defendant  and  ancestor  of  plain- 
tiff bad  title  to,  including  tbe  dam  and  pond, 
when  be  made  the  conveyance  In  question 
for  the  purpose  of  establishing  that  all  which 
he  did  not  grant  away  to  defendant  by  the 
Instrument  in  question  remained  bis  proper- 
ty, and  became  the  property  of  plaintiff.  So 
also  that  at  tbe  time  of  the  grant  in  question 
there  was  a  millpond,  a  dam  at  the  head  of 
an  Island  with  a  gristmill  at  the  south  end 
of  tbe  dam  and  a  sawmill  at  the  north  end 
of  It  The  location,  size,  and  description  of 
the  flume,  the  height  of  the  dam,  and  tbe  lo 
cation  and  size  of  waste  gates  as  they  then 
were,  and  such  like  extrinsic  facts  and  cir- 
cumstances, were  proiier  to  be  shown  by  pa- 
rol evidence  for  tbe  purpose  of  aiding  in  tbe 
interpretation  of  tbe  written  Instrument 
Klueter  v.  Schlltz  B.  Co.,  143  Wis.  347,  128 
N.  W.  43 ;  Burton  v.  Douglass,  141  Wis.  110, 
123  N.  W.  631;   Lyman  v.  Babcock,  40  Wis. 
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603;  NUson  t.  Morse,  52  Wis.  240,  9  N.  W. 
1;  GansoD  t.  Madigan,  15  Wis.  153,  82  Am. 
Dec.  659;  Prentiss  v.  Brewer,  17  Wis.  035, 
86  Am.  Dec.  730;  Sawyer  v.  Insurance  Co., 
37  Wis.  603;  Slgerson  ▼.  Cnshing,  14  Wis. 
627;  4  Wlgmore  on  Ev.  {  2470;  Nash  ▼. 
Towne,  5  Wall.  689,  18  L.  Bd.  627;  Merriam 
T.  United  States,  107  U.  S.  437,  2  Sap.  Ct 
636,  27  L.  Ed.  531. 

It  is  suggested  that  the  court  erred  in  re- 
fusing to  find  and  adjudge  that  the  defend- 
ant's right  to  use  sufficient  water  to  run  a 
40-inch  turbine  wheel,  and  that  his  obliga- 
tion to  maintain  the  flume  and  wheel  is 
equivalent  to  ownership,  and  not  subordi- 
nate to  the  rights  of  the  plaintiff.  It  was 
not  necessary  to  so  find.  There  is  nothing 
adjudged  against  the  defendant  here  or  any 
of  his  rights  except  in  the  particulars  in 
which  the  defendant  is  required  to  undo  his 
former  acts  and  refrain  from  like  acts  in 
the 'future,  and  as  to  these  particulars  the 
Judgmoit  appears  to  be  right,  and  should  be 
affirmed. 

Judgment  affirmed. 


KUEHN  ▼.   NERO    (MENOMINEE   RIVER 
SUGAR  CO.,  Garnishee). 

(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

1.  Appkai,  and  Ebbob  ({  395*)— DismssAiy— 

Gbounds— Insufficient  Undertakiro. 
An  appeal  will  not  be  diBmisRed  for  in- 
sufficient Justification  of  the  sureties  to  the 
undertaking,  where  the  defect  is  cured  after  mo- 
tion to  dismiss,  though  after  the  time  for  ap- 
peal expired. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2064-2070;    Dec.  Dig.  { 

2.  GAsmsHVEiTT  (I  81*)— Subjects— Pbopeb- 
TY  in  Anotbek  State. 

Money  or  property  outside  the  state  is 
not  subject  to  garnishment. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  H  14«,  147;    Dec.  Dig.  |  81.»] 

3.  Sales  (i  200*)— Passing  of  Title— Tiire. 

Under  a  contract  of  sale  providing  that 
beets  not  grown  from  seed  furnished  by  the 
seller  or  not  sustainine  a  certain  test  would 
not  be  accepted,  title  did  not  pass  until  after 
testing. 

[ESd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  It  624-528;    Dec.  Dig.  I  200.*] 

4.  Gabnishment  (I  55*)— Pbopebtt  Subject 
TO— "In  the  Hands  of  the  Consignee." 

Property  delivered  to  a  carrier  and  in 
transit  when  ramighment  summons  is  served 
is  not  "in  the  nandg  of  the  consignee,"  within 
St.  1898,  I  3719.  making  a  garnishee  liable  for 
property  in  his  hands  belonging  to  defendant 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  i  108;    Dec.  Dig.  i  55.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  pp.  8474,  3475.] 

Appeal  from  Circuit  Court,  Shawano  Coun- 
ty ;    John  Goodland,  Judge. 

Action  by  Ernst  Kuebn  against  David 
Nero,  otherwise  David   Neroz;    Menominee 


River  Sugar  Company,  garnishee.  From  a 
Judgment  dismissing  the  garnishment  pro- 
ceedings, plaintiff  appeals.    Affirmed. 

In  February,  1902,  plaintiff  commenced  an 
action  of  replevin  against  the  defendant  to  re- 
cover a  cow.  During  the  pendency  of  the  ac- 
tion, the  parties  stipulated  that,  the  defendant 
might  retain  possession  ot  the  animal  nntll 
the  Justice  rendered  his  decision  In  the  action. 
The  Justice  found  in  favor  of  the  plalntifr 
and  entered  an  order  in  his  docket  requiring 
the  defendant  to  deliver  the  possession  of  the 
cow  to  the  plaintiff,  and  also  assessed  plain- 
tUTs  damages  for  the  wrongful  detention  of 
the  animal  at  $25,  for  which  sum  Judgment 
was  entered,  with  costs.  The  defendant  nev- 
er complied  with  the  order,  and  the  Judg- 
ment for  damages  and  costs  has  not  been 
paid.  An  execution  was  issued  on  the  Judg- 
ment on  November  6,  1905,  and  the  officer  re- 
turned that  he  was  unable  to  find  any  prop- 
erty out  of  which  the  same  might  be  satisfied. 
Such  execution  did  not  correctly  state  the 
amount  of  the  Judgment  on  which  it  was  Is- 
sued. On  November  7th  a  garnishee  sum- 
mons based  on  the  execution  was  served  on 
the  agent  of  the  Menominee  River  Sugar 
Company,  a  foreign  corporation.  That  com- 
pany first  answered  admitting  liability  as 
garnishee,  but  later  filed  an  amended  answer 
setting  forth  In  detail  the  transaction  be- 
tween it  and  the  defendant,  the  substance  of 
which  was  as  follows:  On  March  22,  1905, 
the  defendant  and  the  garnishee  entered  Into 
a  contract  whereby  the  defendant  agreed  to 
plant  one  acre  of  land  to  sugar  beets;  the 
seed  to  be  furnished  by  the  garnishee.  The 
contract  provided  that  all  beets  raised  there- 
under should  be  delivered  to  the  garnishee 
as  requested  after  October  Ist,  and  that  they 
should  be  delivered  to  the  company  on  board 
cars  on  Siding  No.  170,  and  there  weighed 
and  tared  under  the  direction  of  the  compa- 
ny's representative.  The  company  agreed  to 
pay  the  freight  on  the  beets.  When  the  grow- 
er loaded  beets  at  a  point  where  there  were 
no  wagon  scales,  the  beets  should  be  weighed 
and  tared  at  the  company's  factory  at  Me- 
nominee, Mich.  The  price  agreed  upon  was 
$4.60  per  ton.  The  contract  also  provided 
that  "the  company  will  not  accept  beets 
grown  from  seed  not  furnished  by  them,  nor 
will  they  receive  or  pay  for  rotten  beets  nor 
beets  testing  under  10  per  cent  of  sugar." 
The  defendant  produced  a  car  load  of  beets 
under  this  contract  and  loaded  the  same  in- 
to a  car  on  November  4,  1905,  at  the  siding 
specified.  The  beets  arrived  at  Menominee, 
Mich.,  on  November  12,  1905.  How  they 
were  routed,  or  where  they  were  when  the 
garnishee  summons  was  served,  does  not  ap- 
pear. Judgment  was  rendered  in  the  action 
dismissing  the  garnishee  proceedings. 

F.  Y.  King,  for  appellant  Olen  ft  Olen, 
for  respondent 
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BARNES,  J.  (after  stating  the  facts  as 
above).  The  respondent  moved  to  dlsmlsB 
tbe  appeal  because  of  insoffldent  justiflcation 
of  the  sureties  to  tbe  nndertaldng  on  tbe  ap- 
peal. After  tbe  motion  was  made,  the  appel- 
lant amended  the  undertaking  so  as  to  con- 
form to  the  statute.  Tbe  correction  was 
made  after  the  time  bad  expired  within 
which  an  appeal  might  be  taken.  Tbe  motion 
presents  substantially  tbe  same  situation  as 
was  before  the  court  in  Ady  v.  Bamett,  142 
Wis.  18, 124  N.  W.  1061,  and  under  the  ruling 
of  that  case  the  motion  to  dismiss  must  be 
denied. 

The  court  found  that  the  judgment  in  tbe 
replevin  action  was  void ;  that  the  execution 
issued  thereon  was  void,  even  if  tbe  Judg- 
ment were  valid;  and  that  the  garnishee 
had  no  money  or  property  in  its  hands  be- 
longing to  the  defendant  at  the  time  the  gar- 
nishee summons  was  served.  It  is  tinneces- 
saiy  to  pass  upon  the  first  two  grounds  up- 
on which  the  court  based  its  decision,  al- 
though It  might  not  be  out  of  place  to  remark 
that,  under  tbe  later  decisions  of  this  court, 
sncb  as  Olvans  ▼.  Searle,  136  Wis.  608,  118 
N.  W.  202,  Cowles  v.  NelUsvllle,  137  Wis. 
384,  119  N.  W.  01,  and  Kremer  v.  Arlans,  141 
Wis.  662,  124  N.  W.  1064,  tbe  Judgment  and 
execution  were  held  void  on  technical 
grounds  which  would  hardly  meet  our  ap- 
I»roval. 

In  support  of  the  third  ground  upon  which 
the  court  based  its  decision.  It  is  urged  that 
money  or  property  situated  outside  of  the 
state  is  not  subject  to  garnishment,  and  it 
was  so  held  In  Bates  v.  Railway  Co.,  60  Wis. 
296,  302,  19  N.  W.  72,  50  Am.  Rep.  369,  and 
In  Morawetz  v.  Sun  Insurance  Office,  96  Wis. 
175,  179.  71  K  W.  109,  65  Am.  St.  Rep.  43. 
One  sufficient  reason  for  so  holding  Is  that 
a  garnishment  is  to  all  Intents  and  purpos- 
es a  levy  on  the  property  of  the  defendant  In 
tbe  hands  of  the  garnishee,  and  that  extra- 
territorial effect  cannot  be  given  to  writs  and 
processes  of  this  character  Issued  by  our 
courts.  So,  unless  this  case  falls  without 
tbe  rule  of  the  cases  referred  to,  the  at- 
tempted garnishment  was  unavailing. 

We  can  conceive  of  but  one  ground  upon 
which  the  garnishment  proceeding  could  pos- 
sibly be  sustained.  The  beets  were  loaded 
In  a  car  on  November  4th  at  a  railroad  sid- 
ing In  Shawano  county.  The  garnishee  sum- 
mons was  served  on  November  7th.  and  the 
car  was  received  by  the  garnishee  on  No- 
vember 12th  .  at  Menominee,  Mich.  We  do 
not  think,  under  tbe  terms  of  the  contract 
between  the  defendant  and  the  garnishee, 
tbe  title  to  the  beets  passed  until  after  they 
were  tested.  If  it  did.  then  clearly  the  pro- 
ceeding would  not  lie,  because  the  liability  of 
tbe  gainisbee  would  be  confined  to  the  sum 
of  money  due  or  to  become  due  for  the  beets, 
and  a  credit  held  in  a  foreign  state  could 
not  be  reached.  If,  however,  the  title  had 
not  passed,  and  the  beets  were  delivered  by 


the  defendant  as  soon  as  they  were  loaded, 
technically  it  might  be  said  that  the  iwsses- 
slon  of  the  carrier  was  the  possession  of  the 
garnishee,  and  that  the  latter  bad  property 
In  its  possession  belonging  to  the  defendant 
within  the  state  of  Wisconsin.  We  say 
''might,"  because  the  evidence  does  not  dis- 
close where  the  beets  were  on  November  7tb, 
except  as  an  inference  might  be  drawn  from 
the  testimony  showing  the  date  of  loading 
and  the  time  they  were  received.  Drawing 
the  Inferences  from  the  evidence  that  are 
most  favorable  to  tbe  plaintiff,  there  remains 
to  be  considered  whether  the  possession  of 
tbe  garnishee  was  sufficient  to  support  the 
action  against  It  Tbe  actual  physical  pos- 
session was  in  the  carrier,  who  was  a  bailee 
for  hire.  To  hold  that  a  theoretical  or  con- 
structive possession  of  this  character  would 
support  a  garnishment  would  place  litigants 
in  anomalous  situations  and  lead  to  confu- 
sion and  injustice.  The  statute  fixing  the 
liability  of  a  party  garnished  In  Justice 
court  (St  1898,  I  3719)  Is  ancient  and  was 
adopted  under  conditions  materially  different 
from  those  which  now  exist  and  when  the 
railroad  mileage  within  the  state  was  Insig- 
nificant, If  indeed  there  was  any  at  all.  Sec- 
tion 3735,  St  1898,  requires  a  manual  de- 
livery of  tbe  property  In  the  possession  of 
tbe  garnishee  to  the  Justice,  when  the  gar- 
nishee is  held  liable.  If  the  garnishee  found 
that  the  beets  did  not  comply  with  the  con- 
tract after  they  were  tested,  and  elected  to 
reject  them  for  that  reason,  do  the  statutes 
cited  contemplate  that  It  must  reshlp  the 
beets  to  the  nearest  station  to  the  Justice  and 
unload  and  deliver  them  at  his  office?  We 
apprehend  that  many  contracts  are  made  by 
which  goods  are  delivered  to  tbe  purchaser 
on  board  cars,  with  the  right  to  inspect  and 
reject  at  destination  if  they  do  not  comply 
with  the  contract  of  sale.  If  service  could 
be  made  on  the  vendee  while  the  goods  were 
in  transit  at  a  place  distant  from  his  resi- 
dence. It  would  be  unreasonable  to  say  tliht 
he  must  return  the  goods  to  the  Justice  be- 
fore whom  the  proceeding  Is  pending  In  the 
event  of  bis  refusing  to  accept  them  as  a 
compliance  with  the  contract  of  sale.  It  can 
make  no  difference  in  the  case  before  us  that 
tbe  vendee  elected  to  accept  the  beets.  Its 
liability.  If  any  there  was,  was  dependent  on 
whether  It  bad  property  in  Its  possession 
within  the  state  belonging  to  the  defendant 
when  the  garnishee  summons  was  served.  If 
it  bad  any  such  property,  It  consisted  of 
beets.  If  the  garnishee  could  not  be  obliged 
to  turn  over  the  beets  in  case  it  elected  not 
to  use  them,  then  It  could  not  be  held  for 
their  value  if  It  elected  to  keep  and  pay  for 
tbem.  The  statute  (section  3710)  makes  the 
garnishee  liable  for  the  property  "In  his 
hands  belonging  to  the  defendant."  We  do 
not  think  that  property  delivered  to  a  car- 
rier, and  in  transit  when  a  garnishee  sum- 
mons Is  served,  is  "In  the  hands"  of  the  con- 
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aignee  within  the  meaning  of  thla  statate. 
It  seems  to  contemplate  actual  manual  pos- 
session. 
Judgment  a£Brmed. 


STATE  ex  rel.  SUM/IVAN  ▼.  DISTRICT 

COURT  OF  MILWAUKEE 

COUNTY  et  al. 

(Supreme  Court  ot  Wlsconain.    Feb.  21,  1911.) 

1.  Cbiminal  Law    tf  94*)— JuBiSDionon  — 
Statute. 

St  1898,  I  4569i  provides  that  persons 
^iltr  of  libel  shall  be  imprisoned  in  the  county 
jail  for  not  more  than  one  year  or  suffer  a  fine 
not  eiceedinp  $250.  Laws  1899,  c.  218,  estab- 
lished the  district  court  of  Milwaukee  county, 
and  section  5  provided  that  it  should  have  ex- 
clusive jurisdiction  of  the  trial  of  offenders 
against  the  ordinances  of  the  city  and  to  try 
offenses  arising  within  Milwaukee  county  pun- 
ishable by  not  to  exceed  one  year's  Imprison- 
ment in  the  state's  prison  or  county  jail  or 
by  a  fine  of  $500,  or  both.  Held,  that  such 
court  bad  exclusive  jurisdiction  of  a  prosecu- 
tion for  criminal  libel  committed  in  Milwaukee 
county. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  94.*] 

2.  JUBT  (§  31*)— Tbial  by  Juby— Guabantt. 

Laws  1899,  c.  218,  establishes  a  district 
court  of  Milwaukee  county,  and  section  10  pro- 
vides that,  after  Issue  joined  and  before  trial  in 
all  cases  cognizable  before  such  court,  the  ac- 
cused may  demand  a  trial  by  jury  of  not  more 
than  12  nor  less  than  6  men,  designating  the 
number;  that  the  court  shall  then  direct  the 
clerk  in  the  presence  of  the  county  jury  com- 
missioners, unless  such  presence  is  waived,  to 
draw  from  the  commissioners'  box  of  petit 
jurors  for  the  municipal  court  of  the  city  and 
county  of  Milwaukee  twice  the  number  of  ju- 
rors demanded,  and  from  the  list  so  prepared 
the  parties  shall  alternately  strike,  the  accused 
commencing,  so  many  names  as  shall  leave  re- 
maining the  number  demanded.  Held,  that  audi 
section  sufficiently  provides  for  a  jury  trial,  and 
that  the  law  is  not  therefore  unconstitutional 
as   denying  such  right. 

[Ed.  Note. — For  other  cases,  see  Jury,  Dec. 
Dig.  {  81.»] 

3.  Costs  (|  811*)— Cbiminai,  Pbobkctjtions— 
JuBY  Fee. 

The  subject  of  costs  in  a  criminal  prosecu- 
tion being  largely  matters  of  legislative  discre- 
tion, the  provision  of  Laws  1899,  c.  218,  that, 
where  accused  is  convicted  in  the  Milwaukee 
connly  district  court  after  trial  by  jury  de- 
manded by  him,  he  shall  pay  the  jury  fees,  is 
valid. 

[£}d.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  H  11T6,  1176;  Dec.  Dig.  |  811.*] 

4.  Pbohibition  (I  3*)— Otheb  Remedy— Pbb- 

LIKINABY   EiXAUINATION. 

Error  in  refusing  accused  a  preliminary 
examination  can  be  reviewed  only  on  appeal  or 
writ  of  error  and  cannot  be  considered  on  a 
motion  for  writ  of  prohibition. 

[EM.  Note. — ^For  other  cases,  see  Prohibition, 
Cent.  Dig.  {|  4r-19;    Dec.  Dig.  |  8.*] 

Writ  of  problMtlon  by  the  State,  on  the  re- 
lation of  Frank  D.  Sullivan,  against  the 
District  Court  of  Milwaukee  County  and 
Neele  B.  Neelen,  District  Judge.  On  respond- 
ent's return.    Motion  to  quash  granted. 


On  the  8th  day  of  September,  1910,  npon  a 
complaint  sworn  to  by  one  August  J.  Peterie, 
charging  the  relator  with  the  offense  of 
criminal  libel,  committed  within  Milwaukee 
county.  Wis.,  in  violation  of  section  4569,  St. 
1898,  a  warrant  was  issued  out  of  the  dis- 
trict court  of  Milwaukee  county  directing  the 
arrest  of  the  relator  upon  said  charge.  On 
the  12th  of  September  the  relator  was  arrest- 
ed and  brought  into  said  court,  and,  upon  his 
application,  the  case  was  continued  for  cause 
to  October  5,  1910,  at  9  o'clock  in  the  fore- 
noon. On  October  5th  counsel  for  relator 
requested  a  preliminary  examination,  which 
request  the  court  refused,  The  attorney  for 
the  relator  then  objected  to  the  Jurisdiction 
of  the  court,  but  the  objection  was  overrul- 
ed, whereupon  the  relator's  attorney  filed  a 
plea  In  abatement,  to  which  plea  the  district 
attorney  demurred,  and  the  demurrer  was 
sustained  by  the  oourt  Upon  the  refusal  of 
the  relator  to  enter  a  plea  of  guilty  or  not 
guilty  to  the  complaint,  the  court  ordered 
that  a  plea  of  not  guilty  be  entered,  and  the 
district  attorney  ofFered  the  relator  a  trial 
by  a  jury  of  6  or  12  men,  whichever  the  said 
relator  might  elect,  without  cost  to  said  re- 
lator. By  consent  of  all  parties  the  case 
was  continued  for  cause  to  November  2,  1910, 
et  9  o'clock  in  the  forenoon.  In  the  mean- 
time, and  on  the  25th  day  of  October,  1910, 
counsel  for  relator  obtained  an  alternative 
writ  of  prohibition  fronr  this  court  staying 
proceedings  in  the  action  until  the  further 
order  of  this  court  and  requiring  the  respond- 
ent to  show  cause  on  the  15th  day  of  Novem- 
ber, 1910,  why  it  should  not  be  absolutely 
restrained  from  any  further  proceedings  in 
said  action.  The  respondent  made  due  re- 
turn and  moved  to  quash  the  alternative  writ 
of  prohibition. 

E.  T.   Falrchild,  for  rdator.     Ernest  A. 

Kehr,  Asst  Dist  Atty.,  for  respondents. 

t 

VINJE,  J.  (after  stating  the  facts  as 
above).  It  Is  urged  by  counsel  for  relator 
that  the  district  court  had  no  jurisdiction 
to  hear,  try,  and  determine  the  case.  Section 
4569,  St  1898,  provides  that  "any  person 
guilty  of  libel  shall  be  punished  by  Imprison- 
ment in  the  county  jail  not  more  than  one 
year  or  by  fine  not  exceeding  $250."  Chapter 
218  of  the  Laws  of  1889  established  the  dis- 
trict court  of  Milwaukee  county,  and  section 
5  of  said  act  defined  Its  jurisdiction  as  fol- 
lows: "Said  district  court  shall  have  exclu- 
sive Jurisdiction  to  try  end  sentence. all  of- 
fenders against  the  ordinances  of  said  dty 
of  Milwaukee  and  it  shall  also  have  exclus- 
ive Jurisdiction  to  hear,  try  and  determine 
all  charges  for  oflTenses  arising  within  said 
county  of  Milwaukee,  the  punishment  where- 
of does  not  exceed  one  year's  imprisonment 
in  the  state  prison  or  county  Jail  or  a  fine  of 
$500,  or  both  such  fine  and  imprisonment" 
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Section  10  of  said  act  provides:  "After  is- 
■oe  Joined  and  before  trial  In  all  cases  cog- 
nizable before  said  district  court  tbe  accused 
may  demand  a  trial  by  a  jury  of  not  more 
tban  twelve  nor  less  than  six  men,  and  shall 
designate  the  number  at  the  time  of  tbe  de- 
mand. The  court  shall  then  direct  the  clerk 
to  proceed  to  draw  In  the  presence  of  the 
Jury  commissioners  of  Milwaukee  county,  un- 
less such  accused  shall  waive  the  presence  of 
said  commissioners,  from  tbe  box  containing 
the  names  of  persons  furnished  by  said  Jury 
commissioners  to  serve  as  petit  Jurors  in  the 
municipal  court  of  tbe  city  and  county  of 
Milwaukee,  twice  the  number  of  Jurors  de- 
manded, and  from  the  list  so  prepared  by 
tbe  derk,  the  parties  shall  then  alternately 
strike,  the  accused  commencing,  so  many 
names  as  shall  leave  remaining  the  number 
demanded."  The  act  then  further  provides 
bow  the  Jury  shall  be  summoned,  and  that 
either  party  may  cballenge  any  Juror  for 
cause,  and  that  tbe  deficiencies  occasioned 
theretqr,  or  by  any  other  cause,  shall  be  sup- 
plied by  talesmen  to  be  selected  and  summon- 
ed by  an  officer  of  the  court  It  further  pro- 
vides that  the  fees  of  such  Jurors  shall  be 
taxed  as  costs  In  the  action. 

Tbe  offense  with  which  relator  was  charg- 
ed was  committed  within  the  county  of  Mil- 
waukee, and  the  punishment  thereof  did  not 
exceed  one  year's  Imprisonment  in  tbe  state 
prison  or  county  Jail  nor  a  fine  of  ^StfO.  Tbe 
district  court  therefore,  not  only  had  Juris- 
diction to  hear,  try,  and  determine  the 
charge,  but  by  virtue  of  the  act  referred  to, 
it  had  exclusive  Jurisdiction  thereof.  The 
court  was  also  provided  with  a  Jury  select- 
ed by  tbe  same  officers  who  select  Jurors  for 
the  monldpal  court  of  Milwaukee  county, 
wbidi  court  has  exclusive  Jurisdiction  of  all 
criminal  matters  not  triable  In  tbe  district 
court.  If  relator  demanded  a  Jury  of  only 
six,  he  would  have  the  right  to  peremptorily 
cballenge  three,  or  one-half  of  the  Jury,  in- 
stead of  one-third  thereof,  as  under  the  gen- 
eral statute,  and  If  he  demanded  a  Jury  of 
twelve  he  would  have  six,  or  two  more  i»er- 
emptory  challenges  than  under  the  general 
statute.  He  could  caU  for  a  Jury  of  twelve 
and  so  secure  the  two  extra  peremptory 
challenges.  His  right  to  examine  the  Jurors 
and  challenge  them  for  cause  or  for  favor 
remained  unimpaired,  and  tbe  method  of 
supplying  deficiencies  was  the  usual,  time- 
honored  one  of  calling  talesman.  It  must 
therefore  be  held  that  the  relator  was  ac- 
corded the  privilege  of  a  trial  by  a  lawful 
Jury,  and  that  he  cannot  properly  complain 
of  the  denial  of  any  constitutional  right  In 
that  respect  State  ex  rel.  Oubblns  v.  An- 
son, 132  Wis.  461,  112  N.  W.  476. 

Asanming,  but  not  deciding,  that  tbe  dis- 
trict attorney  had  no  right  to  waive  tbe 
provisions  of  tbe  law  relative  to  the  fees  of 
tbe  Jnry,  tbe  fact  that  the  law  provides 


tbey  shall  be  taxed  as  costs  In  tbe  action, 
and  hence  in  a  case  of  conviction  are  to  be 
taxed  against  the  relator,  does  not  Invali- 
date It  Section  4638,  St  1898,  provides: 
"When  a  fine  is  Imposed  as  the  whole  or  any 
part  of  tbe  punishment  for  any  offense  by 
any  law  the  court  shall  also  sentence  the 
defendant  to  pay  the  costs  of  the  prosecution 
and  the  costs  Incurred  by  the  county  at  re- 
quest of  the  defendant  and  to  be  committed 
to  tbe  county  Jail  until  tbe .  fine  and  costs 
are  paid  or  discharged."  The  subject  of 
costs  and  the  Items  thereof  are  largely  mat- 
ters of  legislative  discretion,  and  the  Legis- 
lature can  add  or  take  away  such  items  as 
It  deems  proper,  provided  the  exercise  of  its 
discretion  in  that  regard  is  reasonable.  It 
is  certainly  competent  for  It  to  say  that,  in 
addition  to  other  costs,  the  defendant  If 
convicted,  shall  pay  the  fees  of  the  Jury. 
Faust  V.  State,  45  Wis.  273. 

It  Is  further  urged  by  the  relator  that 
his  d^nand  for  a  preliminary  examination 
should  have  been  granted,  that  he  had  never 
waived  the  same,  and  that  he  could  not  be 
lawfully  tried  until  he  had  such  preliminary 
examination.  Even  If  such  contention  be  cor- 
rect, the  error  of  the  court  in  refusing  a  pre- 
liminary examination  can  be  reviewed  only 
upon  appeal  or  writ  of  error.  It  cannot  be 
considered  upon  a  motion  for  a  writ  of  pro- 
hibition. Petition  of  Pierce  Arrow  Motor 
Co.,  143  Wis.  282,  127  N.  W.  998.  It  was 
there  held  that  a  writ  of  prohibition  can- 
not be  used  to  perform  the  ordinary  func- 
tions of  an  appeal  or  writ  of  error. 

It  follows  from  what  has  been  snid  that 
the  relator  was  denied  no  right  or  privilege 
granted  to  him  by  tbe  laws  or  Constitution 
of  this  state,  and  hence  the  motion  to  quash 
the  alternative  writ  of  prohibition  must  be 
granted. 

It  is  so  ordered. 


HBRLITZKB   v.    LA  CBOSSB    INTEBUB- 

BAN  TELEPHONE  CO. 
(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

1.  TlXEOBAFHS  AND  TKLEPHONES  (|  20*)— IW- 

JUBiKs— Action— Evidence. 

In  an  action  against  a  telephone  company 
foi*  injuries  to  plaintiff  owing  to  the  top  of  her 
bugg^  baying  been  caught  by  a  telephone  wire 
hanging  loosely  across  the  highway,  eridenc-e 
held  sufficient  to  warrant  a  finding  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  20.*] 

2.  Appeal  and  Ebbob  ({  1001*)— Review. 

Where  a  verdict  is  supported  by  sufficient 
eTldence,  It  is  concluBlve  on  appeaL 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8922.  3928-8834;  Dec 
Dig.  i  1001.*] 

8.  TBIAI,    (I    260*)— INBTBUOTIONS. 

In  an  action  against  a  telephone  company 
for  Injuries  to  plaintiff  owing  to  her  buggy 
having  been  caught  by  a  telephone  wire  hang^ 
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ing  loosely  across  the  highway,  the  court,  !n 
connection  with  an  instrnction  as  to  a  question 
to  the  jury  whether  the  wire  was  so  hanging 
because  of  a  want  ot  ordinary  care  on  the  part 
of  defendant,  stated  that  defendant  need  not 
prove  that  It  exercised  ordinary  care,  but  that 
the  duty  rested  on  plaintiff  to  prove  that  it 
did  not,  and  that,  before  the  jury  could  give  an 
affirmative  answer,  they  must  be  satisfied  to 
a  reasonable  certainty  from  a  preponderance  of 
the  evidence  that  the  condition  resulted  from  a 
lack  of  ordinary  care.  Defendant  requested  an 
instruction  that  the  jury  should  not  guess  at 
their  verdict,  and  that  "verdicts  most  be  based 
on  evidence,  not  on  mere  conjecture,  and,  un- 
less you  are  satisfied  to  a  reasonable  certainty 
that  the  low  position  of  the  telephone  wire 
across  the  highway  at  the  time  and  place  of  the 
injury  was  due  to  a  want  of  ordinary  care  on 
the  part  of  the  defendant  in  constructing  and 
maintaining  its  telephone  line  at  the  point  in 
question,  you  are  instructed  to  answer  this 
question,  *No.' "  Held,  that  there  was  no  error 
in   refusing  the  requested  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g  651-650;   Dec  Dig.  f  260.»1 
4.  Trial  (|  260*)— Instruction. 

Error  cannot  be  predicated  upon  the  mere 
refusal  to  give  a  requested  charge  which  cor- 
rectly states  the  law.  If  It  is  In  fact  embodied  in 
substance  in  the  general  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  651-€59;  Dec.  Dig.  {  260.»] 

Appeal  from  Circuit  Court,  La  CroBse  Coun- 
ty;  George  Grimm,  Judge. 

Action  by  Julia  HerUtsske  against  tlft  La 
CroBse  Internrban  Telephone  Company.  From 
a  Judgment  In  faror  of  plaintiff,  defwidant 
appeals.    Afllrmed. 

Action  for  personal  injuries.  On  June  3, 
1908,  the  plaintiff  was  being  driven  over  one 
of  the  public  highways  of  La  Crosse  county, 
W1&,  known  as  the  old  "Mlndoro  Road," 
when  the  top  of  her  buggy  was  caught  by  a 
telephone  wire  of  the  defendant  company, 
which  hung  loosely  across  said  highway, 
causing  the  horses  to  become  frightened  and 
run  away,  and  injuring  the  plaintiff.  The 
Jury,  by  special  verdict,  found:  (1)  That  the 
low  position  of  the  telephone  wire  across 
the  highway  at  the  time  and  place  of  the 
injury  was  due  to  a  want  of  ordinary  care 
on  the  part  of  the  defendant;  (2)  that  such 
want  of  ordinary  care  on  its  part  was  the 
proximate  cause  of  the  injury;  (8)  that 
plaintiff  was  not  guilty  of  any  want  of  ordi- 
nary care;  and  (4)  damages.  From  a  Judg- 
ment entered  on  such  special  verdict,  the 
defendant  appealed. 

McConnell  &  Schwelzer,  for  appellant  J. 
B.  Hl£bee,  for  respondent 

VINJB,  J.  (after  stating  the  facts  as 
above).  The  defendant  earnestly  contends 
that  there  Is  no  evidence  to  sustain  the 
finding  of  the  Jury  that  the  low  position  of 
the  telephone  wire  across  the  hl^way  was 
due  to  any  want  of  ordinary  care  on  its  part 
Some  distance  south  of  the  place  of  the 
accident  the  highway  ran  in  a  northerly  di- 
rection with  the  telephone  line  on  Its  west 


side.  It  then  turned  nearly  west  making 
almost  a  right  angle,  the  telephone  post  at 
which  point  will  hereafter  be  designated  as 
"a,"  and  ran  in  a  westerly  direction  for  about 
500  feet  with  the  telephone  line  on  the 
south  Bide;  then  again  in  a  northerly  direc- 
tion, making  little  more  than  a  right  angle, 
the  telephone  pole  at  which  point  will  be 
designated  as  "c."  At  the  point  "c"  the  line 
crossed  the  road  and  continued  on  the  east 
side  thereof.  The  first  pole  east  of  "c"  will 
be  known  as  "b,"  and  the  first  pole  north  of 
"c"  as  "d."  From  this  it  wUl  appear  that  a 
line  connecting  "b,"  "c,"  and  "d"  would  form 
a  triangle  with  the  right  angle  at  "e,"  and 
that  if  the  wire  should  become  detached 
from  "c"  it  would  hang  from  "b"  to  "d,"  and 
across  the  road  east  of  where  it  would  if 
hung  from  "c"  to  "d."  A  short  distance  east 
of  the  point  where  the  wire  hanging  from 
"b"  to  "d"  would  cross  the  road  is  a  bridge. 
Plaintiff  was  being  driven  In  a  westerly  di- 
rection, and  Just  beyond  the  bridge  the  wire 
caught  the  buggy  and  the  injury  occurred. 
The  pole  at  the  point  "a"  was  guyed  by  a 
wire  running  across  to  the  east  side  of  the 
road,  and  defendant's  theory,  supported  by 
evidence,  was  that  this  guy  wire  was  struck 
by  a  heavy  oak  limb  the  night  before  caus- 
ing the  pole  to  straighten  up  and  so  produce 
a  tension  on  the  wire  from  "a"  to  "c,"  break- 
ing or  pulling  off  the  insulator  at  "c"  and  so 
allowing  the  wire  to  hang  from  "b"  to  "d." 
The  wire  was  not  wound  around  the  insula- 
tor, but  tied  thereto  by  a  separate  wire,  thus 
allowing  a  stretcMng  of  the  wire  from  "a" 
to  "a" 

Plaintiff's  theory,  also  supported  by  evi- 
dence, was  that  the  pole  "c"  was  so  decayed 
and  worn  that  It  either  broke  off  entirely  or 
else  bent  to  the  east  sufficiently  to  give 
enough  slack  to  permit  the  wire  to  come 
within  four  or  five  feet  of  the  ground  where 
it  crossed  the  highway.  Defendant's  man- 
ager testified  that  about  three  years  before 
the  accident  he  Inspected  the  pole  "c"  and 
found  it  then  somewhat  decayed,  about  half 
an  inch  of  rot  He  put  guy  wires  on  it  for 
the  purpose  of  holding  it  In  position.  After 
that  no  Inspection  waa  made  of  the  pole 
as  to  soundness  or  sufficiency  up  to  the  time 
of  the  injury.  There  was  a  conflict  in  the 
evidoice  as  to  whether  or  not  it  was  then 
standing. 

It  is  apparent  from  the  above  description 
of  the  line  that  the  pole  "c"  was  subjected  to 
an  unusual  amount  of  strain,  and  that  if  the 
wire  should  become  disconnected  from  it 
or  if  the  pole  should  be  pulled  out  of  posi- 
tion in  the  direction  of  the  strain  on  It  the 
wire  would  in  all  probability  Interfere  with 
and  endanger  public  travel  on  the  highway. 
There  was  evidence  to  show  that  some  time 
after  the  Injury  occurred  the  pole  was  found 
lying  on  the  ground  near  where  it  had  stood, 
and  tliat  It  was  very  rotten  at  the  butt    One 
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witnesa  teetlfled  that:  "When  they  sawed  It 
off  they  broke  off  a  lot  of  rotted  places,  and 
coming  home  in  the  machine  some  more  were 
broken  off.  •  •  •  It  was  weak  like  aU 
rotten  wood." 

In  view  of  the  whole  evidence,  and  taking 
Into  consideration  the  necessity  for  a  strong 
pole  at  *'c"  and  the  testimony  to  the  effect 
that  It  was  somewhat  rotten  three  years  be- 
fore the  Injury  occurred,  that  It  had  not 
been  Inspected  since,  and  the  evidence  as  to 
the  condition  of  the  pole  found  there  short- 
ly afterwards,  as  well  as  the  apparent  peril 
to  travel  from  any  sagging  of  the  wire  where 
It  crossed  the  highway,  we  cannot  say  that 
the  Jnry  were  not  warranted  In  finding  neg- 
ligence on  the  part  of  the  defendant.  It  was 
Its  duty  to  be  reasonably  vigilant  In  the  In- 
flection of  its  line,  and  especially  so  at  a 
place  saCh  a's  the  one  In  question,  where  the 
peril  to  travel  resulting  from  a  sagging  of 
the  wire  was  so  obvious.  It  must  be  admit- 
ted that  the  theory  of  the  defendant  as  to 
what  caused  the  wire  to  sag  was  more  or  less 
plausible  and  supported  by  evidence;  but  It 
was  peculiarly  the  province  of  the  Jury  to 
determine,  under  the  conflicting  evidence, 
what  was  in  fact  the  real  cause  of  the  in- 
jury. PlalntifTs  theory  was  at  least  equally 
plausible,  and,  as  we  have  said,  supported 
by  evidence  sufficient  to  sustain  the  verdict. 
In  such  a  situation  the  finding  of  the  Jury  Is 
conclusive.  Eortendlck  v.  Waterford,  135 
Wis.  77,  115  N.  W.  331. 

Defendant  assigns  error  because  the  court 
refused  to  give  the  following  Instruction  In 
connection  with  question  1  of  the  special  ver- 
dict: "You  are  not  permitted  to  guess  at 
your  verdict  in  answering  this  question,  nor 
In  answering  any  other  question  in  this  ver- 
dict herein.  Verdicts  must  be  based  on  evi- 
dence, not  on  mere  conjecture,  and,  unless 
you  are  saljlsfled  to  a  reasonable  certainty 
that  the  low  position  of  the  telephone  wire 
across  the  highway  at  the  time  and  place 
of  the  injury  was  due  to  a  want  of  ordinary 
care  on  the  part  of  the  defendant  company 
in  constructing  and  maintaining  its  telephone 
line  at  the  point  In  question,  yon  are  In- 
structed to  answer  this  question,  'No.'  " 

The  court  In  Its  charge  to  the  Jury  fully 
and  fairly  stated  the  defendant's  theory  of 
the  case,  and,  in  connection  with  its  instruc- 
tion on  the  first  question  of  the  special  ver- 
dict, said:  "Yon  should  bear  in  mind  that  it 
Is  not  necessary  for  the  defendant  to  prove 
that  it  exercised  ordinary  care.  On  the  con- 
trary, the  duty  rests  entirely  on  the  plaintiff 
to  prove  that  it  did  not,  and  that  Its  failure 
in  that  regard  was  the  cause  of  the  wire 
being  in  the  fallen  and  dangerous  condition, 
shown  by  the  evidence  at  the  time  and  place 
of  the  Injury." 

The  Jury  were  further  Instructed  relative 
to  this  question  that,  before  they  could  an- 


swer it  in  the  affirmative^  they  most  be  aat- 
ished  to  a  reasonable  certainty  from  a  pre- 
ponuerance  of  the  evidence  that  the  falling 
and  lowering  of  the  pole  line  resulted  from 
a  defective  condition  thereof,  which,  in  the 
exercise  of  ordinary  care,  the  defendant 
ought  not  to  have  permitted  to  exist;  that 
the  burden  of  proof  was  upon  the  plaintiff; 
and  that  the  Jury  must  answer  the  question 
In  the  negative  unless  convinced  to  a  reason- 
able certainty  by  a  preponderance  of  the  evi- 
dence that  it  should  be  answered  in  the  af- 
firmative. While  it  is  tnie  that  the  portion 
of  the  charge  quoted  does  not  In  express 
terms  say  that  the  Jury  cannot  base  their 
verdict  upon  mere  conjecture,  or  that  they* 
are  not  permitted  to  guess,  still  we  think  the 
only  reasonable  inference  that  sensible  men 
could  draw  from  the  charge  given  would  be 
that  they  must  base  their  verdict  upon  the 
testimony  in  the  case,  and  that  from  such 
testimony  they  must  be  satisfied  there  was 
a  want  of  ordinary  care  on  the  part  of  the 
defendant  before  the  question  could  be  an- 
swered In  the  affirmative.  Trial  courts  are 
not  required  to  adopt  any  particular  phras- 
ing of  a  rule  of  law  given  to  the  Jury,  and 
error  cannot  be  predicated  upon  the  mere  re- 
fusal to  give  a  requested  charge  which  cor- 
rectly states  the  law,  if  it  is  in  fact  em- 
bodied in  substance  in  the  general  instruc- 
tions given.  Jones  ▼.  Monson,  137  Wis.  488, 
119  N.  W.  179,  129  Am.  St  Rep.  1082. 
Judgment  affirmed. 


FALKENSTERN  v.  TOWN  OF  GREEN- 
FIELD. 

(Supreme  Court  of  Wisconain.     Feb.  21,  1911. 
Concurring  Opinion  Filed  Feb.  23,  1911.) 

1.  Evidence  (|  594*)— Weight  op  Undisput- 
ed  Evidence. 

The  story  of  a  witness  uncontradicted  by 
any  instrument  or  statement  of  any  other  wit- 
ness may  be  rejected,  if  known  physical  situa- 
tions and  matters  of  common  knowledge  show 
that  he  is  mistaken,  although  there  may  be  no 
indication  that  he  attempted  to  falsify. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2431 ;   Dec  Dig.  {  594.»] 

2.  Watebs  and  Wateb  CouBSBa  (f  179*)— In- 

JUBIB8    FBOU     CONSTBUOnON    OV    BbiDQE— 

Sdfficibnct  OF  EJvidencb. 

ESvidence,  in  an  action  against  a  town  for 
damages  caused  by  the  overflow  of  a  stream  of 
water  upon  plaintiff's  land  alleged  to  have  re- 
sulted from  the  defective  construction  of  a 
bridge  bv  defendant,  held  to  warrant  directing  a 
verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  179.*] 

Timlin,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Sank  County ; 
Chester  A.  Fowler,  Judge. 

Action  by  Charles  Falkenstem  against  the 
Town  of  Greenfield.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 
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Action  to  recover  damages  for  creating 
and  maintaining  a  nnisance  to  plalntUTs 
damage. 

The  claim  of  the  plaintiff  was  that  the 
town  constructed  a  bridge  across  a  creek  be- 
low his  mUl  property  thereon,  leaving  an  In- 
sufficient opening  for  the  free  passage  of  wa- 
ter as  formerly,  whereby  water  backed  up, 
overflowed  the  banks  of  the  stream  and  car- 
ried off  some  of  his  buildings  and  otherwise 
Injured  his  property. 

The  claim  of  defendant  was  that  although 
plalntifTs  property  was  damaged  by  flood 
water  at  the  time  alleged,  the  Injury  was 
caused  by  hla  having  maintained  his  dam  In 
such  an  insecure  condition  that  It  had  fre- 
quently been  washed  out,  depositing  a  large 
amount  of  debris  In  the  creek  bed  between 
the  dam  and  the  bridge,  thus  Interfering  with 
and  obstmctlng  the  flow  of  water  to  and 
past  the  bridge;  that  he  knowingly  main- 
tained the  dam  In  such  insecure  condition, 
and  that  the  damage  complained  of  was 
caused  thereby. 

The  evidence  was  to  this  effect:  Plaintiff 
owned  a  mill  property  on  a  small  creek  some 
250  feet  above  the  bridge  in  question.  The 
mill  and  mill  race  were  on  the  left  bank  of 
the  stream.  The  mill  dam  on  the  left  side 
was  composed  of  a  long  solid  bank  of  earth. 
At  the  rlgbt  extending  toward  the  right  bank 
there  was  an  old  and  a  new  spillway,  the  ag- 
gregate width  being  about  90  feet  Further 
to  the  right,  forming  the  right  wing  nearly 
100  feet  long  there  was  a  bank  composed  of 
brush,  stones  and  earth. 

The  water  formerly  left  the  spillway  In  a 
broad  tbln  stream  but  by  fllllng  up  of  the 
creek  by  dfibris  cast  therein  from  time  to 
time,  by  washings  out  of  the  dam,  the  water 
way  was  caused  to  divide  about  40  feet  from 
the  foot  of  the  dam,  so  that  part  of  the  wa- 
ter flowed  to  the  right  In  a  channel  which 
narrowed  at  a  point  a  short  distance  from 
the  dam  to  a  width  of  about  16  feet  and 
part  flowed  to  the  left  in  a  channel  which 
narrowed  at  a  point  about  100  feet  from  the 
dam  to  a  width  of  about  10  feet  The  divi- 
sion between  the  two  channels  was  about  60 
feet.  They  came  together  about  240  feet  from 
the  dam  and  the  way  for  the  water  was  then 
under  the  bridge  through  two  culvert  open- 
ings having  an  aggregate  width  of  12  feet  on 
the  bottom,  a  height  of  SMk  'eet  and  a  cross 
sectional  area  of  72  feet. 

There  was  a  large  water  shed  above  the 
dam.  The  territory  was  so  large  that  In 
heavy  rains  there  was  danger  of  the  dam  be- 
ing carried  out  Such  occurrences  had  hap- 
pened several  times  before  the  occasion  in 
question.  There  were  gates  in  the  dam  and 
splash  boards  thereon,  which  were  removed 
when  necessary  to  prevent  undue  pressure 
on  account  of  flood  water.  The  removal  of 
the  splash  boards  on  occasion  of  an  existing 
freshet  would  cause  a  large  quantity  of  wa- 
ter to  be  cast  into  the  territory  between  the 


dam  and  the  bridge,  as  the  pond  was  qnite 
large. 

The  right  bank  of  the  creek  between  the 
dam  and  the  bridge  raised  about  two  feet 
above  the  water,  ordinarily,  when  the  mill 
was  not  In  operation.  The  surface  of  the 
ground  on  that  side  back  from  40  to  100  feet 
or  so  was  about  on  the  same  level,  then  if 
sloped  upward  at  an  angle  of  some  4S  de- 
grees for  a  considerable  distance.  The  situa- 
tion was  such  that  from  5  to  10  acres,  or 
perhaps  a  little  more,  of  surface  drained  into 
the  creek  on  the  right  side  above  the  bridge 
and  below  the  dam.  The  filled  In  territory 
aforesaid  was  nearly  as  high  as  the  banks  of 
the  creek.  The  left  bank  was  about  the 
h^ht  of  the  right  bank.  It  was  so  low  that 
a  rise  of  water  from  the  ordinary  level  of  2 
feet  or  such  a  matter  would  cause  the  same 
to  go  out  of  the  creek  bed  on  'either  side. 
Near  the  foot  of  the  left  wing  and  around 
to  the  mill,  a  distance  of  about  130  feet  the 
surface  of  the  ground  was  somewhat  higher 
than  from  a  little  further  down  to  the  high- 
way and  further  on  down  the  creek  valley. 
The  mill  race  extended  from  a  point  in  the 
left  wing  of  the  dam  about  140  feet  from  the 
left  side  of  the  spillway  nearly  parallel  with 
the  downward  course  of  the  stream  for  a  dis- 
tance of  about  140  feet  then  turned  to  the 
right  to  serve  the  mill.  The  tail  race  ex- 
tended from  the  mill  down  the  valley  about 
100  feet  to  and  through  a  culvert  over  the 
highway  and  then  on  down  the  vall^  to  an 
intersection  with  the  natural  creek  bed.  The 
highway  was  about  parallel  with  the  dam. 
The  approach  to  the  bridge  on  the  right  of 
the  creek  was  raised  a  little. 

On  the  left  side  of  the  roadway  down  to 
the  creek  there  was  a  deep  wide  gully  made 
by  action  of  the  surface  water.  Down  this 
gully  on  occasions  of  heavy  rain  storms  a 
large  quantity  of  water  flowed  and  into  the 
creek  Just  above  the  bridge.  The  fall  from 
the  foot  of  the  dam  to  the  bridge  was  about 
S  feet  The  territory  bounded  by  the  dam, 
the  creek,  the  flume,  the  tail  raCe  and  the 
highway  was  150  feet  wide  near  the  dam, 
250  feet  on  the  creek  line  and  240  feet  on 
the  side  bounded  by  the  highway.  The  high- 
way from  near  the  bridge  to  the  tall  race 
was  on  the  natural  surface  of  the  ground. 
The  ground  within  the  boundaries  stated 
from  near  the  foot  of  the  left  wing  of  the 
dam  and  the  bank  of  the  creek,  which  points 
were  about  2  feet  above  the  ordinary  surface 
of  the  water  In  the  creek,  sloped  a  little 
down  towards  the  highway  so  that  a  rise  of 
water  of  about  2  feet  would  cause  it  to  over- 
flow the  flUed-ln  territory  aforesaid  and  at 
the  same  time  overflow  the  bank  of  the  creek 
on  the  left  for  a  distance  above  the  highway 
of  some  200  feet  so  as  to  cover  a  large  part 
of  the  territory  between  the  creek  and  the 
tall  race  and  pass  over  the  highway  and 
down  the  valley  in  a  still  broader  sheet.  The 
spread  at  the  highway  would  be  upwards  of 
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200  feet  wide  In  case  of  there  being  soSlclent 
water  to  cover  snch  area.  The  lay  of  the 
surface  was  favorable  thereto. 

PlaintUTs  mill  was  located  about  midway 
between  the  left  wing  of  the  dam  and  the 
highway  and  about  130  feet  from  the  left 
channel  of  the  creek.  His  granary  was  lo- 
cated about  25  feet  from  the  mill  towards 
the  cre^  and  a  little  above  the  general  lev- 
el of  the  creek  bank.  His  bam  was  below 
the  highway,  about  12  feet  from  the  center 
line  thereof  and  on  a  level  with  the  general 
surface  of  the  valley,  as  above  Indicated,  and 
in  the  natural  course  of  water  overflowing 
from  the  creek  between  the  bridge  and  the 
dam. 

The  bridge  was  constmcted  in  1903  to  re- 
place an  old  one.  The  lattef  had  an  open- 
ing for  the  passage  of  the  creek  about  one- 
half  wider  and  of  different  form  than  the 
new  one  and  sufflcieut  to  allow  the  full  ca- 
pacity of  the  creek  to  flow  through  It  at  all 
times.  The  form  of  the  new  construction 
was  not  as  suitable  as  the  old  one  to  accom- 
modate a  flow  of  water  carrying  floatable 
material  Uable  to  lodge  and  create  obstruc- 
tions. The  old  bridge  narrowed  the  natural 
banks  considerable  and  the  new  one  about 
one-third  more.  Formerly  the  water  could 
reach  the  vldnlty  of  the  bridge  flowing  in 
a  stream  of  considerable  width.  By  reason 
of  filling  up  by  washing  out  of  the  dam, 
from  time  to  time,  that  was  narrowed  to  the 
two  channels,  aggregating  about  26  feet  wide. 
When  the  bridge  was  in  progress  of  construc- 
tion plaintiff  protested  to  those  doing  the 
work  that  the  openings  were  too  small.  Aft- 
er the  new  stmcture  was  put  in,  in  case  of  a 
heavy  rain,  the  water  flowing  into  the  creek 
on  the  left  bank  above  the  bridge  would  meet 
the  water  flowing  from  the  dam  and  cause  a 
rise  and  whirlpool  motion  of  the  water  reach- 
ing up  to  the  dam. 

On  the  night  of  July  4,  1907,  there  was  a 
heavy  storm.  Plaintiff  was  on  the  dam  the 
greater  part  of  the  night.  The  water  came 
down  into  the  creek  from  the  steep  hillsides 
reaching  for  a  distance  of  some  12  miles 
above  the  dam.  It  also  came  down  in  a  large 
quantity  from  the  territory  on  the  right  bank 
of  the  creek  between  the  dam  and  bridge, 
particularly  down  the  aforesaid  gully  on  the 
side  of  the  highway.  From  time  to  time  as 
the  storm  progressed  plaintiff  took  the  splash 
boards  off  the  dam.  The  water  came  down 
the  gnlly  meeting  the  water  of  the  creek, 
cansing  a  whirling  and  backing  up  of  the 
water  to  the  dam.  About  12  or  1  o'clock  the 
bam  collapsed  from  the  action  of  the  water 
and  washed  away.  Later,  as  plaintiff  testi- 
fled,  the  dam  went  out  Some  time  during  the 
night  the  granary  was  caused  to  tip  over  by 
action  of  the  water  and  other  Injuries  to 
plaintiff's  property  occurred.  No  damage 
was  caused  to  plaintiff's  property  by  tnsuffl- 
dency  of  the  ciilvert  till  the  occasion  In 
qnestion. 

At  the  close  of  the  evldeace  the  court  di- 


rected a  verdict  In  favor  of  the  defendant  up- 
on the  ground  that  the  evidence  showed  the 
damage  to  plaintiff's  buildings  to  have  occur- 
red before  the  dam  broke  and  by  reason  of 
the  natural  freshet  flow  of  the  stream,  and 
that  such  flow  below  the  dam  and  above  the 
bridge  was  so  obstructed  by  the  filling  up 
caused  by  plaintiff  after  the  building  of  the 
bridge;  and  that  such  obstruction  efficiently 
contributed  to  cause  the  overflow  and  the 
damage.  Judgment  was  rendered  accord- 
ingly. 

Bentley  &  Kelley,  for  appellant  Daniel 
Ruggles  and  John  A.  Aylward,  for  respond- 
ent 

SfARSHALIi,  J.  (after  stating  the  facts  as 
above).  Whether  the  trial  court  was  war- 
ranted in  directing  a  verdict  In  favor  of  re- 
spondent upon  the  ground  that  the  evidence 
conclusively  showed  negligent  maintenance  by 
appellant  of  the  dam  to  have  efficiently  con- 
tributed to  produce  the  injury  complained 
of,  In  that  it  resulted  in  the  natural  bed  of 
the  creek  between  the  dam  and  the  bridge 
being  fllled  up  by  dSbrls  cast  there  upon 
occasions  of  the  dam  being  washed  out,  and 
that  such  filling  obstructed  the  flow  of  wa- 
ter to  and  through  the  openings  under  the 
bridge,  materially  adding  to  the  danger  of 
water  overflowing  the  creek  banks  above 
the  bridge  and  reaching  appellant's  improve- 
ments with  damaging  effect  does  not  appear 
very  satisfactorily.  It  is  doubtful,  at  least 
whether  the  'Judgment  could  be  sustained 
upon  the  precise  ground  the  trial  court  rest- 
ed it  but  there  is  a  much  broader  one  In 
favor  of  respondent  which  seems  to  be  in- 
surmountable. 

The  claim  of  appellant  that  the  natural 
flow  of  the  stream  below  the  dam  augmented 
by  water  which  came  Into  the  creek  from 
the  few  acres  of  surface  on  the  right  bank, 
was  so  obstructed  at  the  bridge  as  to  over- 
flow the  creek  bank  on  the  left  side  In  such 
quantity  as  to  form  a  deep  powerful  torrent 
reaching  to  and  engulfing  the  barn  and 
granary,  located  as  indicated  in  the  state- 
ment overturning  the  latter  and  causing 
the  former  to  collapse  and  float  ftwdy, — is 
too  incredible  for  belief. 

The  story  told  by  appellant  that  the  oc- 
currence to  the  bam  took  place  long  before 
the  dam  went  out  taxes  our  credulity  at 
least  to  the  limit.  There  is  a  boundary  be- 
yond which  a  witness  cannot  go  and  have 
his  evidence  entitled  to  any  weight  in  deter- 
mining the  truth  as  to  a  controverted  ques- 
tion of  fact  It  is  a  mistake  to  think  every- 
thing which  a  witness  may  say  under  oath, 
however  preposterous,  is  proof.  The  story 
of  a  witness  on  the  stand,  uncontradicted 
by  any  Instrument  or  statement  from  the 
mouth  of  any  other  witness  may,  in  the  light 
of  physical  situations  and  matters  of  com- 
mon knowledge,  convict  him  of  at  least 
being  conclusively  mistaken.    In  suggesting 
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tills  we  do  not  Intend  to  go  so  far  as  to 
decide  that  the  appellant  In  this  case, told 
a  false  story  as  to  the  time  when  the  bam 
floated  off  with  reference  to  when  the  dam 
went  out  For  the  purpose  of  the  case,  it 
may  be  assumed  that  the  story,  however  in- 
credible, is  a  true  one  and  the  result  would 
be  the  same  as  we  view  the  record. 

The  laws  of  nature  cannot  be-  turned  aside 
by  the  story  of  any  witness  or  number  of 
them.  Water  will  flow  down  hill  and  In  all 
such  directions  till  It  comes  to  a  level  and 
a  few  Inches  of  disturbance  of  the  level  with- 
in such  distances  as  are  material  to  this 
case,  that  is  from  point  to  point  In  the  ter- 
ritory bounded  by  the  creek,  the  dam,  the 
mill  flume  and  race  and  the  highway;  will 
Inevitably,  in  case  of  the  volume  being 
large  cause  a  rapid  forceful  flow.  The  lay 
of  the  ground  was  such  that  before  water 
in  the  downward  course  on  the  left  side  of 
the  creek  was  sufficient  to  reach  and  do 
the  damage  to  the  buildings  complained  of, 
must  have  been  several  feet  deep  and  In 
a  stream  reaching  from  the  bank  of  the 
creek  toward  the  flume  over  a  hundred  feet 
and  below  the  miU  covering  practically  the 
whole  width  between  the  creek  and  the 
tall  race,  a  distance  of  nearly  two  hundred 
feet.  It  cannot  be  that  water  flowing  into 
the  creek  Just  above  the  bridge  formed 
any  material  part  of  such  a  great  body.  It 
must  have  come  from  above  the  dam,  pri- 
marily; territory  hundreds  of  times  great- 
er in  area  than  that  served  by  the  Inflow 
to  the  creek  between  the  dam  and  the  bridge. 

The  evidence  from  the  mouths  of  wit^ 
nesses  is  that  the  rainstorm  was  not  extra- 
ordinary, yet,  by  undisputed  evidence,  for 
the  four  years  the  bridge  had  been  main- 
K  tained,  as  at  the  time  of  the  occurrence  in 
question,  it  had  not  caused  any  injury  to 
appellant's  property.  That  there  were  some 
bard  storms  in  the  meantime  the  evidence 
amply  shows.  Therefore,  assuming  that  the 
witnesses  were  correct  in  saying  that  there 
was  nothing  extraordinary  about  the  storm 
in  question,  certainly  some  other  extraor- 
dinary occurrence  must  have  taken  place  to 
have  caused  such  an  Immense  body  of  water 
to  come  from  the  territory  above  the  Hue 
of  the  dam  as  was  flowing  down  the  valley 
outside  the  banks  of  the  creek  at  the  time 
the  bam  floated  off.  Such  an  occurrence  is 
not  inconsistent  with  the  direct  evidence,  ex- 
cept that  appellant  took  off  the  splash  boards 
from  bis  dam  before  the  bam  moved  off. 
Of  course,  in  view  of  the  size  of  the  flowage 
above  the  dam  and  the  storm  the  removal 
of  the  splash  boards  must  have  greatly 
augmented  the  natural  freshet  flow  of  the 
stream;  and  yet  it  is  hard  to  I>elieve  it 
could  have  done  so  sufficiently  to  have  pro- 
duced such  a  deep,  broad  stream  as  that  men- 
tioned. 


The  only  complaint  about  the  bridge  is 
that  the  openings  were  decreased  in  capac- 
ity by  a  narrowing  of  about  one-third.  As 
the  opening  practically  was  unobstructed  the 
morning  after  the  dam  went  out,  it  must 
have  been  so  during  the  night  in  question. 
There  was  nothing  in  the  changed  charao- 
teristics  of  the  bridge,  from  the  time  when 
It  was  confessed  that  it  did  not  obstruct 
the  stream  to  account  for  the  great  flood 
passing  down  the  highway,  except  narrowing 
of  the  opening  about  six  feet  That  such 
narrowing  could  not  have  caused  the  flood 
Is  plain  beyond  room  for  reasonable  contro- 
versy. If  such  narrowing  had  caused  wa- 
ter to  pass  down  on  the  left  bank  across  the 
highway  it  could  not  have  been  sufficient 
under  the  circumstances,  to  create  a  stream 
of  any  great  depth.  If  the  whole  opening 
In  the  bridge  as  It  formerly  existed,  bad 
been  closed  up  so  as  to  compel  the  entire 
ordinary  freshet  flow  of  the  stream  to  pass 
down  the  valley  on  the  left  bank  the  spread 
would  have  been  so  great  that  no  such  broad 
deep  flow  would  have  occurred  as  must  have 
existed  at  the  time  the  bam  collapsed  and 
floated  off  and  the  granary  toppled  over. 

So  irrespective  of  whether  the  filling  np 
of  the  channel  below  the  dam  by  debris  from 
the  dam  previous  to  the  occurrence  in  ques- 
tion, proximately,  to  any  extent  caused  the 
damages  complained  of,  it  is  very  plain  that 
the  Jury  would  not  have  been  warranted  in 
finding  from  the  evidence  to  a  reasonable 
certainty  that  the  change  in  the  bridge  had 
anything  substantial  to  do  with  the  matter. 

Judgment  affirmed. 

TIMLIN,  J.  I  concur  In  the  result  but 
not  in  all  that  is  said  in  the  opinion.  I  have 
not  that  confidence  In  my  knowledge  of 
physical  situations  as  established  by  oral 
evidence  nor  in  my  grasp  of  "matters  of  com- 
mon knowledge"  which  would  enable  me  to 
thereby  Impeach  and  discredit  a  witness. 
I  may  be  pardoned  for  doubting  whether 
others  have  such  power. 

Testimony  which  Is  demonstrably  false 
may  no  douDt  be  rejected  as  If  one  should 
testify  that  the  square  root  of  64  was  9,  or 
that  the  sum  of  the  interior  angles  of  a 
triangle  was  greater  than  two  right  angles. 
Testimony  might  also  In  some  cases  be  re- 
jected which  was  so  much  in  conflict  with 
known  natural  laws  that  the  act  or  event 
testified  to  would  be  a  miracle  But  not 
every  one  vvould  agree  with  this  last  prc^io- 
sltion.  In  every  case,  however,  where  the 
physical  situation  Is  itself  derives  or  im- 
agined from  oral  narrative  even  if  the  lat- 
ter be  uncontroverted,  and  In  all  that  vast 
number  of  instances  where  common  knowl- 
edge may  possibly  be  only  common  errw, 
there  should  be  no  such  rule  for  weighinf 
testimony. 
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I^BWIS  ▼.  BOARD  OF  SUP'RS  OF  MONT- 
MORENCY COUNTY. 

(Supreme  Coart  of  Michigan.    Mansli  9,  1911.) 

1.  IWTOXICATING  LIQUORS   (J  32*)— LOCAL  OP- 
TION—SUBMISSION  TO  Voters. 

SifHiers  of  a  petition  for  local  option  can- 
not withdraw  their  names  after  copies  of  the 
petition  have  been  posted. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Ltqnors,  Cent  Dig.  H  38,  38 ;   Dec  Dig.  |  32.»] 

2.  Mandamus   (I  188») — Review — Cebtiokasi 
—Failure  to  Take  Issue  on  Answer. 

The  rule  that  the  answer  of  a  respondent  in 
mandamus  must  be  taken  as  true  where  no  is- 
sues are  framed,  does  not  apply  in  certiorari  to 
review  an  order  granting  the  writ,  where  the 
facts  appear  upon  the  face  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec  Dig.  I  188.»] 

Certiorari  to  Circuit  Court,  Montmoroicy 
Oonnty;  Frank  Emerick,  Judge. 

Mandamus  by  Thomas  E.  Lewis  against  the 
Board  of  Sapervisors  of  Montmorency  County 
to  compel  the  board  to  reconvene  and  submit 
the  question  of  the  prohibition  of  the  manufac- 
ture and  sale  of  intoxicating  liquors  to  an  elec- 
tion in  said  county  under  the  local  option  law. 
From  an  order  of  the  circuit  court  granting  the 
writ,  respondent  brings  certiorari.  Affirmed, 
with  directions. 

Argued  before  HOOKER,  BROOKE,  Mc- 
ALVAX,  BLAIR,  and  STONE,  JJ. 

Pliny  W.  Marsh,  for  relator.  J.  H.  Cobb, 
for  respondent. 

McALVAY,  J.  Respondent,  by  a  writ  of 
certiorari,  reriews  and  asks  a  reversal  of  an 
order  of  the  circuit  court  of  Montmorency 
county  granting  relator  a  writ  of  mandamus 
to  compel  respondent  board  to  reconvene  and 
submit  the  question  of  the  prohibition  of  the 
manufacture  and  sale  of  Intoxicating  liquor 
to  an  election  In  said  county,  under  the  lo- 
cal option  law.  The  printed  record  of  the 
proceedings  had  before  the  board  of  super- 
visors, as  presented  to  the  circuit  court,  is 
very  defldent  and  unsatisfactory,  for  which 
there  Is  no  explanation,  although  attention 
was  directed  to  it  by  the  brief  of  appellee. 
All  of  the  exhibits  which  were  a  part  of  the 
petition  for  mandamus  were  copies  of  the 
records  of  respondent  Iward,  and  upon  which 
was  based  the  action  of  the  board  In  refus- 
ing to  submit  the  question  to  an  election, 
were  omitted,  and  without  an  examination 
and  consideration  of  which  this  court  could 
not  know  what  was  passed  upon  by  the  trial 
court.  These  exhibits  were  printed  by  relator 
in  an  appendix  to  his  brief  and  we  find  by 
a  comparison  with  the  certified  return  to  the 
writ  of  certiorari  that  they  are  correct 
coplea. 

We  And  but  one  question  was  presented  to 
the  board  of  supervisors  and  passed  upon 
which  relator  claims  was  illegally  dettermln- 
ed.  This  was  in  allowing  the  withdrawal 
of  the  names  of  46  persons  from  the  petitions 
presented,  thereby  reducing  the  number  be- 


low that  required  by  law  to  entitle  petition- 
ers to  have  the  question  submitted  at  the 
next  election.  We  have  examined  the  cer- 
tified records  of  the  respondent  board  which 
Were  before  the  trial  court,  and  find  that 
such  records  show 'that  the  withdrawals  by 
signers  were  all  made  after  the  posting  of 
the  petitions,  and  the  claim  made  by  counsel 
for  respondent  In  his  brief  that  they  were 
made  before  posting  is  not  supported  by  the 
record.  Signers  to  these  petitions  cannot 
withdraw  their  names  after  copies  of  the 
petitions  have  been  posted.  Rutledge  v. 
Board  of  Supervisors,  160  Mich.  22,  124  N. 
W.  945. 

It  Is  urged  that  the  answer  of  a  respond- 
ent in  mandamus  must  be  taken  as  true,  no 
Issues  having  been  framed.  This  rule  can- 
not be  Invoked  In  this  case.  The  facts  ap- 
pear upon  the  face  of  the  record  and  pro- 
ceedings which  were  under  consideration. 
No  necessity  arises  for  framing  an  issue  un- 
der such  circumstances.  Why  an  attempt 
was  made  by  respondent  board  to  contradict 
Its  official  record  is  not  apparent. 

The  order  of  the  circuit  court  Is  affirmed, 
and  the  respondent  board  is  ordered  to  recon- 
vene on  March  14,  1911,  at  10  o'clock  a.  m. 
for  the  purpose  of  performing  the  duty  or- 
dered and  adjudged  to  be  done  by  the  order 
and  Judgment  of  the  circuit  court 


FULLERTON  v.  HUGHES  et  al. 
(Supreme  CJourt  of  Iowa.     Feb.  14,  1911.) 
Landlord  and  Tenant   (i  291*)— Pobciule 
Entry  and  Detainer— Equitable  Defen- 
ses—Homeste  a  D . 

Where,  in  forcible  entry  and  detainer  to 
recover  certain  lands  after  expiration  of  a  lease, 
the  tenant's  wife,  refusing  to  vacate,  defended 
on  the  theory  that  the  property  was  ber  home- 
stead, which  she  had  never  relinquished,  but 
tendered  no  equitable  iasne,  praying  only  a  dis- 
missal of  the  action,  the  court  would  not  con- 
sider a  claim  that  plaintiff's  grantor  held  the 
property  in  trust  for  the  benefit  of  the  husband, 
though  under  a  warranty  deed  absolute  in  form, 
and  that  while  the  title  was  in  such  condition 
she  and  her  family  moved  on  the  land,  and 
made  use  of  it  as  their  homestead,  and  continu- 
ed to  maintain  such  use. 

[Ed.  Note.— For  other  cases,  see  Landlord  snd 
Tenant,  Cent.  Dig.  {  1252;  Dec  Dig.  i  291.*] 

Appeal  from  District  Court,  Washington 
(Jounty;   W.  Q.  Clements,  Judge. 
The  opinion  on  rehearing  states  the  case. 

Affirmed. 

See  126   N.   W,  607. 

P.  J.  Hanley,  for  appellant  Charles  A. 
Dewey,  for  appellee. 

WEAVER,  J.  Action  of  forcible  entry  and 
detainer.  Judgment  for  plaintiff  for  posses- 
sion of  a  small  tract  of  land,  and  the  de- 
fendant Annie  Hughes  appeals. 

It  appears  without  dispute  that  the  record 
title  to  the  land  is  in  the  plaintiff,  and  to 
have  been  derived  from  one  Orris,  who  is 
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conceded  to  have  been  a  former  owner.  Or- 
ris conveyed   by  warranty   deed   to   one   C. 

B.  Hughes,  who  In  turn  conveyed  by  war- 
ranty deed  to  plaintiff,  who  leased  the  land 
to  appellant's  husband,  Joseph  Hughes.  At 
the  expiration  of  the  lease,  the  wife  refusing 
to  vacate  the  property,  this  action  was  be- 
gun against  her  and  her  husband  on  the 
charge  that  they  were  holding  over  after  the 
termination  of  their  rightful  tenancy.  The 
husband  does  not  contest  the  plaintilTs  right 
to  the  possession ;  but  the  appellant  avers 
that  the  property  Is  her  homestead,  which 
she  has  never  relinquished.  It  is  her  theory 
and  claim  that  the  deed  to  C.  B.  Hughes  was 
in  trust  for  the  benefit  of  her  husband,  and 
that  while  the  title  thus  stood  she  and  her 
family  moved  upon  the  land  and  made  use 
of  It  as  a  homestead,  which  they  have  ever 
since  maintained,  and  on  this  ground  she 
denies  the  plaintiff's  right  to  oust  her  from 
the  possession.  She  tenders  no  equitable 
issue,  and  aslcs  no  equitable  relief.  C.  B. 
Hughes  is  not  made  a  party  to  the  proceed- 
ing, nor  was  he  used  as  a  witness  on  the 
trial.  Under  this  state  of  the  record,  we 
think  there  Is  no  occasion  for  us  to  consider 
or  decide  whether  the  husband,  by  taking 
title  to  his  homestead  in  a  trustee,  can  avoid 
the  effect  of  the  statute,  which  makes  in- 
valid any  conveyance  thereof  not  Jointly  ex- 
ecuted by  both  husband  and  wife. 

The  action  is  one  of  forcible  entry  and  de- 
tainer, and,  whUe  triable  in  the  district  court 
as  an  action  in  equity,  there  is,  as  we  have 
seen,  no  tender  of  an  equitable  issue  by  the 
appellant,  nor  does  she  ask  any  equitable  re- 
lief. The  only  prayer  of  the  answer  is  for 
a  dismissal  of  the  case.  In  such  a  proceed- 
ing, and  upon  such  an  issue,  we  cannot  un- 
dertake to  set  aside  the  conveyance  from  Or- 
ris to  O.  B.  Hughes,  or  the  conveyance  from 

C.  B.  Hughes  to  plaintiff,  or  to  declare  said 
conveyances,  which  are  apparently  regular 
and  absolute  In  form,  to  have  been  made 
and  delivered  in  trust  only — and  this  con- 
clusion is  especially  appropriate  in  view  of 
tlie  fact  that  the  alleged  trustee.  C.  B. 
Hughes,  is  not  in  court  and  cannot  be  bound 
by  any  Judgment  rendered  herein.  The  pro- 
ceedings in  the  trial  court  appear  to  have 
iieen  regular,  and  the  Judgment  is  fairly  sup- 
ported by  the  record,  and  we  discover  noth- 
ing to  Justify  us  in  ordering  its  reversal. 

Two  motions  to  dismiss  the  appeal  have 
been  pressed  upon  our  attention  in  elaborate 
arguments.  Neither  is  well  taken,  and  they 
are  overruled. 

The  Judgment  appealed  from  will  be  af- 
flrmed,  and  the  costs  of  this  court  will  be 
taxed  to  the  appellant,  except  the  cost  of 
16  pages  of  printing  of  matter  relative  to  the 
motions  to  dismiss,  which  will  be  taxed  to 
appellee. 

Afllrmed. 


MITCHELL  V.  CITY  OF  ST.  PAUL  et  al. 
(Supreme  Court  of  Minnesota.    March  10, 1911.) 

(Syllahut  by  the  Court.) 

MnmCIPAL  COBFORATIONS  (§  887*)— "Cdkbent 

ano  incioenial  sixfenses"— aovebtising 

City. 

The  term  "current  and  incidental  expenses," 
as  used  in  St  Paul  Ctiarter  1903,  p.  37,  suttsec. 
22,  means  the  usual  and  reasonably  necessary 
expenses,  not  otherwise  provided  for,  of  carry- 
ing into  effect  ttie  powers  and  discharging  the 
duties  given  and  imposed  by  the  charter.  Ad- 
vertising the  city  is  not  a  current  and  inci- 
dental expense,  but  one  which  is  payable  only 
out  of  the  contingent  fund  of  $10,000  for  pro- 
moting the  welfare  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  I  887.* 

For  Other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1792;   vol.  4,  p.  3484.] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty;  Olin  B.  Lewis,  Judge. 

Action  by  David  Diamond  Mitchell  against 
the  City  of  St  Paul  and  others.  From  an 
order  granting  a  temporary  injunction,  de- 
fendants appeal.    Affirmed. 

J.  C.  Michael  and  Walter  L.  Chapin,  for 
appellants.  John  D.  O'Brien  and  Dillon  J. 
O'Brien,  for  respondent. 

START,  O.  J.  Appeal  from  an  order  of 
the  district  court  of  the  county  of  Ramsey 
enjoining,  pending  the  action,  the  city  of  St 
Paul  and  its  comptroller  and  treasurer  from 
allowing  and  paying  any  money  of  the  city 
to  the  defendant  the  Consolidated  Publicity 
Bureau,  or  its  manager.  The  here  material 
facts,  as  shown  by  the  record  and  briefly 
stated,  are  these : 

The  Consolidated  Publicity  Bureau,  here- 
after referred  to  as  the  Bureau,  is  an  unin- 
corporated association  organized  In  1907  by 
public  spirited  citizens  of  St  Paul  to  adver- 
tise the  city.  It  h'as  built  up  a  system  of 
communication  with  newspapers  throughout 
the  United  States,  amounting  at  the  pres- 
ent time  to  about  1,000  newspapers  Issued 
daily,  250  issued  weekly,  besides  150  other 
publications;  the  latter  representing  stock 
interests,  farm  Interests,  and  numerous  other 
special  lines.  Matter  furnished  by  it  is  pub- 
lished free  by  these  papers,  and  it  is  of  a 
character  designed  to  bring  to  the  public  no- 
tice the  city  of  St  Paul,  its  public  buildings, 
institutions,  conventions,  assemblages,  and 
all  other  current  and  suitable  matter  design- 
ed to  attract  attention  and  travel  to  the  city. 
This  matter  is  published  in  these  mediums  as 
current  news  matter  and  does  not  appear  in 
any  way  in  the  form  of  paid  advertising. 
The  common  council  of  the  city  of  St.  Paul, 
in  February,  1910,  established  a  publicity 
board  of  the  city,  and  designated  the  mayor, 
the  presidents  of  the  municipal  bodies  and 
the  city  comptroller  as  such  board,  to  have 
charge  and  control  of  the  disbursements  of 
municipal  funds  appropriated  for  publicity 
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purposes.  Tbe  board,  after  the  serrice  of  an 
ord^  to  show  cause  herein  why  the  tempo- 
rary Injunction  should  not  issue,  but  before 
a  hearing  thereon,  on  the  30th  of  August, 
1910,  by  resolution,  employed  the  Bureau  to 
carry  on  the  woric  of  advertising  in  the  In- 
terest of  the  city,  and  appropriated  $066.66 
per  month  ont  of  the  general  fund  for  such 
purpose,  and  ratified  and  approved  the  pay- 
ment of  like  amounts  for  similar  work  for 
the  months  of  May,  June,  July,  and  August, 
1910.  The  common  council  provided  in  the 
budget  for  1009  and  1910  a  general  fund  for 
the  current  and  Incidental  expenses  of  the 
city,  in  addition  to  other  funds  provided  for 
in  the  charter,  and  also  included  a  contingent 
fund  of  $10,000  to  be  used  by  the  council  for 
such  purposes  as  it  deemed  calculated  to  pro- 
mote the  general  welfare  of  the  city.  The 
tax  was  levied  and  collected,  and  with  the 
exception  of  the  contingent  fund  of  $10,000, 
which  has  been  exhausted,  the  money  is  In 
the  treasury  for  the  payment  of  claims  so 
incurred.  The  appropriation  of  $8,000  out 
of  the  general  fund  for  advertising  purposes 
is  outside  of  and  in  excess  of  the  contingent 
fund  of  $10,000  authorized  to  be  Included 
therein.  Such  advertising  of  the  city  tends 
to  advance  the  commercial  interests  of  the 
city,  and  indirectly  at  least  to  promote  the 
general  welfare  of  the  city.  The  serviced  for 
which  compensation  is  claimed  by  the  Bureau 
were  duly  performed  and  of  substantial  val- 
ue, and  the  tax  levy  for  the  general  fund  for 
the  current  and  incidental  expenses  of  the 
city  included  the  expenses  of  maintaining 
the  Bureau,  and  the  money  to  pay  for  Its 
services  is  now  In  the  city  treasury. 

The  provisions  of  the  charter  of  the  city  of 
St  Paul  applicable  to  the  facts  stated  are 
these:  "The  common  council  •  *  *  eball 
have  the  power  to  appropriate  money  for 
dty  purposes  only;  •  •  •  to  provide  a 
general  fund  for- the  current  and  incidental 
expenses  of  the  dty  not  hereinbefore  speci- 
fied and  provided  for,  in  which  may  be  In- 
cluded a  contingent  fund  not  to  exceed  $10,- 
000,  to  be  used  by  the  common  council  for 
such  pnrix)^es  as  it  may  deem  calculated  to 
promote  the  general  welfare  of  the  city."  St 
Paul  Charter  1905,  p.  16,  i  48,  and  page  87, 
subsec.  22. 

The  allowance  of  a  temi)orary  injunction 
rests  largely  in  the  discretion  of  the  court 
granting  it  for  the  reason  that  its  purpose  Is 
to  maintain  the  status  quo  until  the  action 
can  be  heard  and  determined  on  the  merits. 
It  IS  quite  obvious  from  the  record  that  the 
trial  Judge  did  not  abuse  his  discretion  in 
80  temporarily  restraining  the  defendants, 
because  it  is  far  from  clear  that  the  claim  in 
qnestlon  can  legally  be  paid  out  of  the  gen- 
eral fund  provided  for  the  current  and  inci- 
dental expenses  of  the  city. 

This  leads  to  an  aflBrmance  of  the  order 
appealed  from,  but  In  view  of  the  fact  that 


the  question  of  the  proper  construction  of 
the  charter  provisions  quoted  has  been  thor- 
oughly discussed  by  counsel,  we  deem  it  ad- 
visable to  construe  them.  They  must  be  con- 
strued as  a  whole,  and  efTect  be  given  to  the 
limitation  of  the  amount  which  may  be  In- 
cluded In  the  general  fnnd  as  a  contingent 
part  thereof  to  be  used  for  such  puri>oses  as 
the  council  may  deem  calculated  to  promote 
the  general  welfare  of  the  city.  This  limita- 
tion Indicates  that  appropriations  from  the 
general  fund  can  only  be  made  for  the  pay- 
ment of  the  current  and  incidental  exx>enses 
of  the  city,  except  that  there  may  be  added 
to  such  fund  a  sum,  not  exceeding  $10,000, 
to  be  used  for  such  purposes  as  the  council 
may  from  time  to  time  deem  calculated  to 
promote  the  general  welfare  of  the  city.  No 
other  reasonable  construction  can  be  given  to 
the  charter  provisions,  and  we  so  construe 
them.  The  term  "current  and  incidental  ex- 
penses," as  used  in  the  charter,  means  the 
usual  and  reasonably  necessary  expenses,  not 
otherwise  provided  for,  of  carrying  into  ef- 
fect the  powers  and  discharging  the  duties 
given  and  imposed  by  the  charter.  Adver- 
tising the  city  in  the  manner  shown  by  the 
record  does  not  fall  within  this  general  def- 
inition; but  it  is  reasonably  calculated  to 
promote  the  general  welfare  of  the  city  and 
therefore  a  purpose  provided  for  by  the  con- 
tingent fund. 

It  follows  that,  this  special  fund  having 
been  exhausted,  the  claim  here  In  question 
cannot  be  paid  out  of  the  general  fund. 

Order  affirmed. 


BARRETT  et  al.  v.  PERKINS  et  aL 

(Supreme  Court  of  Minnesota.    Feb.  17,  1911.) 

(Bynahut  }>u  the  Court.) 

BouirnARixs  (i  55*)— Lots  in  Plat. 

Where  a  definite  tract  of  land  Is  platted 
and  Bubdivided  into  lots  of  re^lar  and  specified 
dimensions,  leavinit  at  the  end  a  remnant  or 
irregular  tract  not  sufficient  from  which  to 
form  a  lot  of  the  character  of  those  laid  out, 
and  the  plat  indicates  the  size  of  all  lots,  in- 
cluding the  irregular  tract,  and  it  subsequently 
appears  that  there  is  a  deficiency  of  land  to 
accord  to  each  of  the  regular  lots  the  dimension 
indicated  by  the  plat  if  the  Irregular  tract  re- 
tains the  area  given  to  it,  thus  disclosing  a  clear 
mistake  on  the  part  of  the  person  platting  the 
land,  the  deficiency  must  fall  upon  the  irregular 
tract,  and  not  upon  the  regular  and  uniform 
lots.  The  same  rule  would  apply  in  the  case  of 
an  excess  of  land. 

[Kd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  gg  278,  279 ;   Dec.  Dig.  f  55.*] 

Appeal  from  District  Court  Ramsey  Couii- 
ty ;  William  Louis  Kelly,  Judge. 

Action  by  John  D.  Barrett  and  others 
against  F.  E.  Perkins  and  others.  Judgment 
for  defendant  Perkins,  and  plaintiffs  and  de- 
fendant Minnesota  Pharmaceutical  Manu- 
facturing Company  appeal  from  an  order 
denying  a  new  trial.  Reversed, .  and  new 
trial  granted. 
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Charles  Bechhoefer  and  Edward  P.  San- 
born, for  appellants  Barrett  &  Zimmerman. 
ESdward  Lucas  and  Cbas.  O.  Layboum,  for 
appellant  Minnesota  Pharmaceutical  Mfg.  C!o. 
Taylor  &  Harris  (John  D.  O'Brien,  of  coun- 
sel), for  respondent 

BROWN,  J.  Action  to  determine  the  bound- 
ary line  between  certain  lots  In  Hughes'  ad- 
dition to  the  city  of  St  Paul.  Defendant 
Perkins  had  judgment,  and  plaintiffs  Bar- 
rett &  Zimmerman  and   defendant  Minne- 


sota Pharmaceutical  Manufacturing  Compa- 
ny appealed  from  an  order  denying  a  new 
trial. 

The  facts  are  as  follows:  Hughes'  addi- 
tion Is  a  replatting  of  a  part  of  lots  24,  23, 
and  28.  and  all  of  lots  27  and  28,  of  Mer- 
rlam'B  Outlets,  as  shown  by  the  recorded 
plat  Only  that  part  of  Hughes'  addition 
comprising  lots  1  to  22,  Inclusive,  is  InvolTed 
In  the  present  action.  To  assist  In  under- 
standing the  controversy  we  here  insert  a 
copy  of  the  original  Hughes  plat: 


Tliit  ll  to  eartlfr  that  Curti*  A.  HagbM  t  Marietta  E.  Hughes,  bU  wife  owners  ot  tlto  following 
deacribed  property,  viz:— Beginning  at  the  southeaat  comer  of  lot  Twenty-Pour  (24)  of  Merrlam't  Out- 
lets, thence  northeasterly  on  the  line  which  divldei  lots  Twenty-Four  (24)  and  Tweaty-Ftva  (25)  ot 
said  Merrlam  Outlets  one  hundred  &  eighty  (180)  feet;  thence,  northwesterly  on  a  line  parallel  to 
southwesterly  line  ot  said  lot  Twenty-Four  (24)  fifty  (50)  feet;  thence,  southwesterly  on  a  line 
parallel  with  southeasterly  line  of  said  lot  Twenty-Four  (24)  one  hundred  ft  eighty  (ISO)  feet:  thance, 
southeasterly  on  southwesterly  line  of  said  lot  Twenty-Four  (24),  fifty  (50)  feet  to  point  of  commence- 
ment: also,  the  southwesterly  one  hundred  ft  eighty  (ISO)  feet  of  lots  Twenty-Five  (25)  ft  Twenty- 
eiz  (26)  and  all  of  lots  Twenty-Seven  (27)  and  Twenty-Eight  (28)  of  Merriam's  Outlots— have  caused 
the  same  to  be  subdivided  &  platted  ft  hereafter  known  as  "Hughes  Midway  Addition  to  the  City  ot  St 
Paul,  Ramsey  Co.,  Minn,"  as  shown  by  this  map — &  we  do  hereby  give  and  dedicate  to  the  public  and 
for  the  public  use  forever  the  alley  as  shown  to  run  through  said  property  as  this  map  indicates. 
Witness  our  hands  ft  seals  this  thirtieth  day  of  April,  A.  D.  UUO. 

UarietU    B.    Hughes.    [Seal.] 
CurUs    A.    Hughes.        [SeaL] 

In  presence  ot  Harvey  Oeorga.    Clarence  H.  Oeorga. 
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The  figures  24,  25,  26,  27,  and  28  indicate 
tbe  Merrlam  Outlots,  and  the  smaller  fig- 
ures, 1  to  22,  Inclusive,  the  Hughes  lots  here 
Involved.  The  action  was  brought  to  deter- 
mine the  l>onndar7  between  lots  18  and  19, 
bnt  in  fact  involves  the  boundary  between 
ali  the  lots  in  this  part  of  the  plat.  All  the 
lots,  except  22,  have,  according  to  the  plat, 
a  frontage  of  25  feet  on  University  avenue, 
and  lot  22  a  frontage  of  75.38  feet.  The  dis- 
tance I>etween  the  outer  boundary  of  lot  1 
and  Fairvlew  avenue,  the  end  of  the  plat,  is 
insufScient  to  supply  the  number  of  lots 
given  on  the  plat  with  the  dimensions  stated. 
So  tliat  beyond  question  there  was  a  mistake 
in  the  preparation  of  the  plat,  or  in  the  or- 
iginal survey,  and  the  purpose  of  the  action 
is  to  locate  and  correct  it  The  whole  con- 
troversy in  the  court  below  narrowed  down 
to  the  question  whether  lot  22  was  or  was 
not  erroneously  designated  on  the  plat  as 
a  75-foot  lot  The  trial  court  in  effect  found 
that  this  lot  was  entitled  to  a  frontage  of 
7538  feet;  and,  if  that  conclusion  be  sus- 
tained by  the  evidence  and  the  rules  of  law 
controlling  the  question,  the  case  is  at  an 
end. 

We  are  of  the  opinion  that  the  learned 
trial  court  erred  in  the  conclusion  stated. 
The  evidence  Is  insufficient  to  sustain  it  The 
court  relied,  in  reaching  its  conclusion,  chief- 
ly upon  the  testimony  of  witness  Armstrong, 
county  surveyor  of  Ramsey  county.  This 
witness,  though  apparently  fair  and  candid, 
seems  to  have  fallen  into  the  initial  error  of 
adopting  as  correct  the  notation  on  the  plat 
that  lot  22  had  a  frontage  of  75.38  feet  on 
University  avenue.  Adopting  that  as  a  basis, 
he  located  a  stake  precisely  that  distance 
from  the  intersection  of  Fairvlew  and  Uni- 
versity avenues,  which  he  assumed  was  plac- 
ed there  by  tbe  original  surveyor  as  the  di- 
viding line  between  lots  21  and  22.  He  con- 
firms his  view  of  the  matter  by  surveys 
from  the  standpoint  of  other  known  and  as- 
certained objects;  but  he  did  not  locate  or 
make  any  of  his  surveys  or  calculations 
from  the  point  indicated  by  the  plat  as  the 
commencement  of  the  addition,  namely,  the 
southeast  corner  of  lot  24  of  Merriam's  Out- 
lots. And  we  are  impressed  that  his  testi- 
mony on  the  trial  was  founded  entirely  upon 
the  assumption  that  lot  22  was  of  the  di- 
mensions indicated  by  the  plat 

But,  conceding  for  present  purposes  the 
correctness  of  the  conclusion  reached  by  the 
witness,  his  evidence  served  only  to  demon- 
strate the  fact,  concurred  in  by  all  the  par- 
ties, that  there  was  a  mistake  somewhere  in 
the  plat.  There  is  not  enough  land  within 
the  platted  tract  to  supply  all  the  lots  of  the 
dimensions  given  on  the  plat,  and  this  situa- 
tion is  not  controverted.  Giving  to  lot  22  a 
frontage  of  75.38  feet  results  in  moving  each 
of  the  other  lots  25  feet  west  and  In  the  end 
to  completely  extinguish  or  eliminate  lot.  1. 
In  otiier  words,  there  is  a  deficiency  of  land, 
and  all  the  lots  cannot  be  accounted  for.    In 


such  a  case  the  most  the  court  is  authorized 
to  do,  in  the  form  of  correcting  the  apparent 
mistake,  is  to  apportion  the  deficiency  among 
the  several  lots,  and  not  eliminate  one  of 
them  entirely,  as  the  trial  court  in  effect  did 
In  the  case  at  bar.  The  owner  of  lot  1  has 
as  much,  and  it  would  seiem  a  greater,  right 
to  have  his  property  remain  a  part  of  the 
plat,  as  the  owner  of  lot  22;  the  greater 
right  because  lot  1  was  first  laid  out  by  the 
owner  of  the  plat  and  beyond  controversy, 
with  the  Intention  that  it  should  be  and  re- 
main a  lot  of  the  subdivision  of  the  dimen- 
sion indicated.  The  rule  requiring  an  ap- 
I)ortionment  of  either  an  excess  or  deficiency 
of  land  in  such  cases  is  well  settled.  Martz 
V,  Williams,  67  111.  306 ;  MUler  v.  Topeka 
Land  Co.,  44  Kan.  854,  24  Pac.  420 ;  Lincoln 
V.  Edgecomb,  28  Me.  276;  Qulnnln  v.  Relm- 
ers,  46  Mich.  605,  10  N.  W.  35;  Porter  v. 
Gaines,  151*Mo.  560,  62  S.  W.  876 ;  Pereles  v. 
Magoon,  78  Wis.  27,  46  N.  W.  1047,  23  Am. 
St  R«p.  889.  Tbe  trial  court  was  therefore 
in  error,  even  from  the  standpoint  of  the 
testimony  of  witness  Armstrong,  in  reaching 
the  conclusion,  in  substance  and  effect  that 
lot  22  was  entitled  to  remain  with  a  frontage 
of  75.88  feet 

However,  we  are  not  to  be  understood  as 
holding  that  the  rule  stated  should  have 
been  applied  to  the  facts  in  the  case  at  bar. 
The  rule  applies  more  particularly  to  tracts 
of  land  subdivided  into  smaller  tracts  ot 
specified  and  uniform  dimensions,  and  not  to 
a  situation  like  that  here  presented.  Here 
the  owner  of  a  definite  tract  of  land  Intended, 
and  his  intention  is  manifest  to  lay  out  as 
many  lots  of  the  uniform  width  of  25  feet 
as  the  tract  would  contain.  This  he  proceed- 
ed to  do,  laying  off  21  25-foo.t  lots,  after 
which  there  remained  an  irregular  or  tri- 
angular piece  to  be  disposed  of  as  a  remnant 
This  he  supposed  was  75.38  feet  at  Its  base, 
and  so  noted  It  upon  the  plat.  This,  we  are 
satisfied  from  the  record,  was  a  clear  mis- 
take. But  it  is  not  necessary  to  extend  the 
opinion  by  a  discussion  of  the  matter.  It  Is 
not  Important  There  is  a  deficiency  of  land 
to  make  up  the  number  of  lots  with  indicated 
frontage,  and  the  rule  in  such  a  case  is 
that  the  deficiency  must  fall  upon  the  last 
or  Irregular  tract ;  the  remnant  of  the  whole 
after  laying  out  the  lots  of  a  uniform  size. 
Baldwin  v.  Shannon,  43  N.  J.  Law,  506.  In 
a  situation  like  that  tbe  owner  of  the  plat 
must  be  deemed  to  have  Intended  to  con- 
stitute the  Irregular  remnant  a  lot  by  Itself, 
regardless  of  Its  dimensions,  and  a  purchaser 
thereof  takes  the  whole  remnant  whether 
of  greater  or  less  area  than  that  indicated 
by  the  plat.  It  cannot  be  enlarged  at  the  ex- 
pense of  the  owners  of  other  lots,  nor,  if  of 
greater  area  than  shown  by  the  plat  dimin- 
ished in  their  favor.  Though  the  rule  might 
in  a  given  case  work  a  hardship  to  the  owner 
of  the  remnant  lot  yet  in  the  case  at  bar 
the  combined  injury  to  the  owners  of  the 
other  lots,  arising,  if  defendant  be  sustained. 
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from  the  dlsplao<%ment  of  their  Improveinents 
and  the  total  elimination  of  the  owner  of 
lot  1,  far  outweigh  any  disclosed  damage  or 
hardship  to  defendant.  The  rule  furnishes  a 
definite  and  safe  method  and  guide  for  the 
determination  of  mistakes  of  this  nature, 
and  we  adopt  and  apply  It  to  the  facts  In 
the  case  at  bar;  and  If  on  a  new  trial  the 
fact  remains  the  same  the  relief  stated 
should  be  granted. 
Order  reversed,  and  a  new  trial  granted. 


VANDER  WEGEN  t.  GREAT  NORTHERN 

RT.  CO. 
(Supreme  Court  of  Minnesota.    March  10, 1911.) 

(Svllahut  iy  the  Court.) 

Dkath  (8  40*)— Pleadino — Complaint. 

Action  to  recover  damages  fo*  the  death  of 
the  plaintiff's  intestate,  which  the  complaint  al- 
leged occurred  in  the  state  of  Montana  by  the 
wrongful  act  or  neglect  of  the  defendant;  but 
it  does  not  allege  the  existence  of  any  benefi- 
ciary. Held,  construing  the  statute  of  that 
state  (Rev.  Codes  Mont.  S  6486),  that  the  ac- 
tion is  given  only  for  the  benefit  of  the  heirs  of 
a  decedent,  and  that  the  complaint  does  not 
state  a  cause  of  action. 

[E3d.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  a  64-66,  69;   Dec.  Dig.  §  49.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  William  Louis  Kelly,  Judge. 

Action  by  Peter  Vander  Wegen,  administra- 
tor, against  the  Oreat  Northern  Railway 
Company.  From  an  order  overruling  a  de- 
murrer to  the  complaint,  defendant  appeals. 
Reversed. 

M.  L.  Countryman,  for  appellant  W.  R. 
Duxbury,  for  respondent. 

START,  C.  J.  Appeal  from  an  order  of  the 
district  court  of  the  tounty  of  Ramsey  over- 
ruling a  general  demurrer  interposed  by  the 
defendant  to  the  complaint  herein.  The  alle- 
gations of  the  complaint,  here  material,  are 
to  the  effect  following: 

On  October  30,  1909,  at  Goodale,  In  the 
state  of  Montana,  the  plaintiff's  Intestate 
was  In  the  employ  of  the  defendant  In  the  ca- 
pacity of  a  locomotive  fireman  on  one  of  Its 
engines.  He  was  then  and  there,  solely  by 
reason  of  the  defendant's  negligence  in  not 
keeping  the  engine  in  a  safe  condition,  thrown 
upon  defendant's  railway  track  and  run  over 
by  a  freight  train,  and  thereby  so  Injured 
that  he  died  In  10  hours  thereafter,  as  a  re- 
sult thereof.  On  November  16,  1909,  the 
plaintiff  was  duly  appointed  the  administra- 
tor of  his  estate  by  the  county  court  of  the 
county  of  Clark,  Wis.  At  the  time  of  his 
death  the  statutes  of  the  state  of  Montana 
(Rev.  Codes  1907)  relevant  to  death  by  wrong- 
ful act  or  neglect,  which  are  still  In  force, 
provided  as  follows: 

"Sec.  5251.  Every  person  or  corporation 
operating  a  railway  or  railroad  In  this  state, 


shall  be  liable  for  all  damages  sustained  by 
any  employe  of  such  person  or  corporation 
in  consequence  of  the  neglect  of  any  other 
employe  or  employes  thereof,  or  by  the  mis- 
management of  any  other  employe  or  em- 
ployes thereof,  and  in  consequence  of  the 
willful  wrongs,  whether  of  commission  or 
omission,  of  any  other  employe  or  employes 
thereof,  when  such  neglect,  mismanagement 
or  wrongs,  are  In  any  manner  connected  with 
the  use  and  operation  of  any  railway  or  rail- 
road on  or  about  which  they  shall  be  em- 
ployed, and  no  contract  which  restricts  such 
liability  shall  be  legal  and  binding. 

"Sec.  5252.  In  case  of  the  death  of  any 
such  employe  In  consequence  of  any  Injury 
or  damage  so  sustained,  the  right  of  action 
shall  survive  and  may  be  prosecuted  and 
maintained  by  his  heirs  or  personal  repre- 
sentatives." 

"Sec.  6486.  When  Representative  May  Sue 
for  Death  of  One  Caused  by  the  Wrongful 
Act  of  Another. — When  the  death  of  one 
person,  not  being  a  minor,  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representatives  may  maintain 
an  action  for  damages  against  the  person 
causing  the  death,  or  If  such  person  be  em- 
ployed by  another  person  who  is  responsible 
for  his  conduct,  then  also  against  such  other 
I>erson.  In  every  action  under  this  and  the 
preceding  section  such  damages  may  be  giv- 
en as  under  all  circumstances  of  the  case 
may  be  Just." 

The  estate  of  the  deceased  has  been  dam- 
aged in  the  sum  of  $25,000,  and  this  action 
brought  for  and  on  behalf  of  his  estate.  The 
complaint  does  not  allege  that  the  deceased 
left  any  heirs.  The  widow  and  kindred  of 
a  decedent  are  his  heirs,  as  the  term  is  used 
In  the  statutes  of  Montana,  and,  If  there  be 
none,  his  estate  escheats  to  the  state.  Rev. 
Codes,  f  4820. 

A  decision  of  the  question  whether  the 
complaint  herein  states  facts  constituting 
a  cause  of  action  Involves  a  construction  of 
the  statutory  provisions  of  Montana  set  out 
in  the  complaint.  The  language  used  to  ex- 
press the  legislative  Intention  must  be  con- 
strued with  reference  to  the  common  law 
and  the  humane  and  remedial  statutes,  which 
have  been  generally  adopted  to  mitigate  the 
harshness  of  the  common-law  rule,  when  ap- 
plied to  the  widow  and  orphans  of  one 
who  is  killed  by  the  wrongful  act  or  neg- 
lect of  another.  So  construing  sections  5232 
and  6486,  do  they,  or  either  of  them,  give 
a  cause  of  action  to  the  personal  represen- 
tative, without  reference  to  whether  the 
decedent  left  heirs?  If  so,  then,  in  case 
the  decedent  leaves  no  property,  but  a  widow* 
children,  and  creditors  whose  claims  ex- 
ceed the  amount  of  the  recovery,  the  cred- 
itors take  the  whole  thereof,  less  exemp- 
tions, If  any.  Again,  If  there  be  no  heirs, 
the  residue  of  the  amount  recovered  escheats 
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to  the  state.  It  seems  unthinkable  that  the 
Legislature  Intended  such  resalts.  It  Is  to 
be  noted  that  section  5252  provides  that  the 
tight  of  action  shall  suirive  and  be  prosecnt- 
ed  by  either  the  heirs  or  personal  represen- 
tative of  the  deceased.  Prosecuted  for  the 
benefit  of  his  estate,  or  for  his  heirs?  Sec- 
tion 6486  provides  that  either  the  heirs  or 
personal  representative  may  maintain  the 
action,  and  snch  damages  may  be  given  as 
under  all  the  circumstances  of  the  case  may 
be  Jnst  If,  by  either  of  these  sections,  the 
action  survives  or  is  given  for  the  benefit  of 
the  estate,  without  reference  as  to  whether 
there  are  heirs,  why  is  the  right  given  to  the 
heirs  to  prosecute  or  maintain  the  action? 
The  only  reasonable  construction  of  these 
statutory  provisions  is  that  the  action  may 
be  prosecuted,  if  It  survives,  or  maintained, 
if  It  accrues  by  virtue  of  section  6486,  by  ei- 
ther the  heirs  or  i)er8onal  representative  for 
the  'benefit  of  the  heirs.  Where  the  heirs  are 
numerous,  or  are  minors,  it  would  be  more 
convenient  and  less  expensive  for  the  person- 
al representative  to  prosecute  the  actions  for 
their  benefit;  hence  the  statute  confers  the 
right  in  the  alternative.  The  Supreme  Court 
of  Montana,  In  the  case  of  DUlon  v.  Railway 
Co.,  38  Mont  485,  100  Pac.  960,  held  that 
where  tbe  death  of  the  decedent  was  instan- 
taneous the  cause  of  action  did  not  survive 
under  the  provisions  of  section  5252,  and 
stated  that  this  section  was  couched  in  such 
obscure  language  as  to  malce  it  inractlcally 
meaningless.  It  Is  to  be  noted  in  this  con- 
nection, as  stated  In  the  opinion,  that  the  ac- 
tion in  the  Dlllnn  Case  was  exclusively  based 
upon  section  5252,  to  avoid  the  defense  that 
his  Injuries  resulted  from  the  negligence  of 
bis  fellow  servants.  If,  therefore,  the  plaln- 
tUTs  alleged  cause  of  action  depends  upon 
section  5252,  It  Is  doubtful,  in  view  of  tbe  de- 
cision in  the  Dillon  Case,  whether  It  can  be 
sustained  upon  any  allegations  of  fact. 

Not  80,  however,  with  section  6486,  as  to 
which  the  Supreme  Court  of  Montana  in  the 
case  dted  said:  "It  was  also  a  rule  of  the 
common  law,  generally  speaking,  that  for  the 
death  of  one  person,  caused  by  the  wrongful 
act  of  another,  there  was  not  any  remedy  by 
civil  action.  Because  of  the  harshness  of 
this  rule,  the  English  Parliament  In  1846  en- 
acted a  statute  (St  9  &  10  Vict  c.  93),  gen- 
erally known  as  'Lord  Campbell's  Act'  This 
act  is  the  model  after  which  a  like  statute 
has  been  enacted  In  nearly  every  state  in 
this  Union.  While  our  statutes  may  vary 
from  the  English  act  in  some  minor  particu- 
lars, they  are  all  framed  with  the  same  gen- 
eral purpose  In  view,  namely,  to  give  to  cer- 
tain kindred  of  the  deceased  a  right  of  ac- 
tion for  damages  which  they  sustained  by 
reason  of  the  death  of  the  deceased.  Our 
statute  Is  found  In  section  6486  of  the  Re- 
vised Codes,  and  while  it  bears  slight  resem- 
blance to  the  English  statute,  the  general 


purpose  la  the  same.  •  •  •  The  kindred 
seek  compensation  for  such  portion  of  the  de- 
ceased's earnings  as  would  have  come  to 
them  had  he  lived,  and  possibly  for  the  loss 
of  companionship  and  the  like."  We  accord- 
ingly hold  that  an  action  may  be  maintained, 
by  virtue  of  this  section  6486,  by  the  heirs  or 
personal  representative  of  the  deceased,  for 
the  benefit  of  hla  heirs. 

This  brings  us  to  the  question  whether  it 
was  necessary  to  allege  in  the  complaint  the 
existence  of  such  heirs.  While  tbe  question 
whether  the  action  can  be  maintained  de- 
pends exclusively  upon  the  laws  of  Montana, 
yet  the  question  of  the  sufficiency  of  the  com- 
plaint is  a  question  to  be  determined  by  the 
law  of  the  forum — the  decisions  of  this  court. 
Fryklund  v.  Railway  Co.,  101  Minn.  37|  111 
N.  W.  727.  Whatever  may  be  the  rule  In 
other  Jurisdictions,  it  is  the  settled  law  of 
this  state  that  a  complaint,  in  an  action  by 
the  personal  representative  of  a  decedeat  to 
recover  damages  on  account  of  his  deam  by 
the  wrongful  act  of  another,  must  allege  the 
existence  of  the  beneficiary.  Schwarz  v. 
Judd,  28  Minn.  371,  10  N.  W.  208;  Ander- 
son V.  Fielding,  92  Minn.  42,  99  N.  W.  357, 
104  Am.  St  Rep.  665;  Lahtl  v.  Oliver  Co., 
106  Minn.  241,  118  N.  W.  lOia  The  com- 
plaint in  this  case  fails  to  allege  any  bene- 
ficiary ;  hence  It  does  not  state  facts  consti- 
tuting a  cause  of  action. 

Order  reversed. 


STATE  v.   MINNEAPOLIS  &  ST.   P. 
SUBURBAN  RI.  CO. 

(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

(Svllahut  Iv  the  Court.) 

1.  Taxation    (|    150*)  —  Intbbubbah    Bail- 

BOADS. 

Whether  a  line  of  railway,  which  is  main- 
tained and  operated  on  the  streets  and  high- 
ways of  cities,  villages,  and  towns,  is  an  in- 
terurban  railway,  within  the  provisions  of  chap- 
ter 464,  Laws  1909  (Rev.  Laws  Supp.  1909,  |§ 
1003—1  to  1008—6),  does  not  depend  alone  on 
the  power  of  the  company  to  exercise  the 
right  of  eminent  domain. 

[E!d.   Note.— For   other  cases,    see   Taxation, 
Cent  Dig.  H  267-269;   Dec.  Dig.  S  150.*] 

2.  Taxation  (§  150*)— Strebt  Railways. 

A  corporation  or  person  who  makes  ap- 
plication to  the  proper  city,  village,  or  town 
authorities  for  a  franchise  to  construct,  main- 
tain, and  operate  a  street  railway  upon  tbe 
streets  and  highways  of  such  municifMil  divi- 
sions, and  in  pursuance  of  such  a  franchise  con- 
structs, maintains,  and  operates  upon  the  desig- 
nated streets  and  highways  a  railway  similar 
in  all  respects  to  ordinary  street  electric  rail- 
ways, is  estopped  from  asserting,  as  against 
the  right  of  local  taxation,  that  such  lines  are 
not  street  railways,  but  constitute  part  of  an 
interurban  line,  and  subject  to  the  gross  earn- 
ings tax  provision  of  chapter  454,  Laws  1909 
(Rev.  Laws  Supp.  1909,  gg  1003—1  to  1003—6). 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  150.*] 
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8.  Taxation  (J  150*)— Street  Railways. 

Appellant  company,  althouEh  Incorporated 
nnder  the  provisions  of  title  1,  c  34,  Gen.  St. 
1894,  with  power  to  exercise  the  right  of  emi- 
nent domain,  constructed  and  maintained  and 
operated  street  railways  upon  the  streets  and 
highways  of  the  city  of  Stillwater,  the  village 
of  South  Stillwater,  and  the  towna  of  Baytown 
and  Stillwater,  in  Washington  county,  and  the 
property  of  the  company  which  is  located  in 
and  used  for  the  operation  of  said  street  rail- 
way lines  was  subject  to  local  taxation. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  150.*] 

4.  Taxation  (g  153*)  —  Irtbeubbak  Rail- 

BOADS— BAKNINOe. 

A  line  of  railway  maintained  and  operated 
by  appellant  between  the  city  of  St.  Paul  and 
its  power  house  in  the  city  of  Stillwater  i«  not 
a  street  railway,  but  an  interurban  railway, 
subject  to  the  gross  earnings  tax  provided  by 
chapter  454,  Laws  1900  (Rev.  Laws  Supp. 
190§.  §g  1003—1  to  1003-6). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  g  153.*] 

6.  Taxation    (g    200*)  —  Irtebubbait   Raii.- 

BOAD8— EaBNINOS. 

The  taxes  on  all  property  of  appellant 
company  used  for  the  operation  of  such  inter- 
urban line,  wherever  eitnated,  are  paid  by  the 
tax  on  the  gross  earnings,  and  it  is  not  sub- 
ject to  local  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  Sid;    Dec.  Dig.  t  200.*] 

Appeal  from  District  Court,  Washington 
County;   P.  H.  Stolberg,  Judge. 

Action  by  tbe  State  against  the  Minneapo- 
lis ft  St  Paul  Suburban  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Remanded. 

Milton  D.  Purdy  and  D.  R.  Frost,  for  ap- 
pellant George  T.  Simpson,  Clifford  H.  Hil- 
ton, and  John  C.  Netbaway,  for  respondent. 

LEWIS,  J.  In  proceedings  to  enforce  the 
payment  of  personal  property  tax  as  against 
the  Minneapolis  &  St  Paul  Suburban  Rail- 
way Company  In  the  city  of  Stillwater,  Wash- 
ington county,  Minn.,  the  personal  property 
of  tbe  company,  claimed  to  have  been  located 
within  the  city,  was  assessed  in  the  amount 
of  $2,417.45.  Similar  proceedings  arose  in 
the  Tillage  of  Soutb  Stillwater,  and  a  tax 
was  levied  on  the  property  of  the  company 
therein  in  the  sum  of  $131.51,  In  the  town  of 
Baytown  to  collect  the  sum  of  $177.26,  and  In 
the  town  of  Stillwater  to  recover  the  sum  of 
$94.72.  The  answer  of  the  company  was  the 
same  In  each  proceeding,  and  tbe  essential 
parts  thereof  necessary  to  consider  are  that 
tbe  company  was  organized  nnder  the  provi- 
sions of  section  889,  Rev.  Laws  1905;  tbat  It 
was  a  railroad,  within  the  meaning  of  chap- 
ter 454,  Laws  1909  (Rev.  Lews  Supp.  1909,  gg 
1003—1  to  1003—6),  and  that  it  has  complied 
with  the  provisions  of  that  law  and  paid  Into 
tbe  state  treasury  4  per  cent  upon  tbe 
amount  of  Its  gross  earnings;  that  its  rail- 
way, as  operated  In  tbe  city  and  village  of 
South  Stillwater,  and  In  the  towns  of  Still- 
water and  Baytown,  is  not  a  street  railway, 


and  therefore  the  attempt  to  assess  its  prop- 
erty locally  and  collect  taxes  thereon  Is  with- 
out authority  of  It^w  and  void. 

In  tbe  dty  of  Stillwater  case  the  original 
franchise,  to  which  appellant  succeeded,  was 
granted  by  the  dty  councU  of  Stillwater  to 
Thomas  Lowry  and  C.  G.  Goodrich  by  an  or- 
dinance approved  March  23,  1809,  which  pro- 
vides that  tbe  grantees  shall  construct  four 
lines  of  street  railway  within  the  dty  of 
Stillwater:  First  a  line  commencing  at  the 
junction  of  Water  and  Chestnut  streets,  in 
the  business  center  of  the  dty,  running 
thence  westerly  on  Chestnut,  Third,  Laurel, 
North  Owen,  and  Linden  streets,  and  thence 
to  the  dty  limits.  A  second  line,  connecting 
with  the  above-mentioned  line  at  Third  and 
Chestnut  streets,  and  running  southerly,  along 
Third  and  Burlington  streets  and  Fourth 
avenue,  to  the  southerly  limits  of  the  city. 
A  third  line,  connecting  with  the  above-men- 
tioned line  at  the  Intersection  of  South  Third 
and  Churchill  streets,  thence  over  Churchill, 
South  Greely,  West  Olive,  South  Owen,  and 
Owen  streets,  to  Linden  street  A  fourtit 
line,  connecting  with  the  one  last  above  de- 
scribed, on  Fifth  street  at  the  Intersection  of 
West  Laurel  street  thence  on  Fifth  to  Wil- 
kin, and  thence  westerly  on  Wilkin  to  Wil- 
liams street  The  ordinance  provided  tbat 
the  grantees  should  have  authority  to  con- 
struct Y's  at  certain  points,  to  erect  and 
maintain  the  necessary  poles,  columns,  wires, 
conduits,  and  appliances  which  might  be  re- 
quired in  the  construction  and  maintenance 
of  such  lines  of  street  railways.  The  tracks 
were  to  be  constmcted  on  the  established 
grades  of  the  streets,  steam  and  animal  pow- 
er were  prohibited,  and  the  fare  was  limited 
to  five  cents  per  passenger  traveling  on  any 
of  the  lines  to  any  point  within  the  dty  lim- 
its. Cars  were  required  to  be  run  upon  each 
of  snch  lines  every  80  minutes  between  tbe 
hours  of  6  a.  m.  and  8  o'clodc  p.  m.  It  was 
a  condition  of  the  granting  of  the  ordinance 
that  the  grantees  should,  as  soon  as  practica- 
ble after  accepting  the  same,  apply  to  tbe 
proper  aatborltles  for  a  license  and  authori- 
ty to  construct  and  maintain  a  line  of  street 
railway  from  tbe  terminus  at  the  southerly 
limits  of  tbe  dty  to  some  convenient  point 
within  the  village  of  South  Stillwater,  and 
that  tbe  fare  for  each  passenger  from  the 
dty  limits  to  the  village  of  South  Stillwa- 
ter should  be  five  cents. 

Authority  to  construct  the  street  railway 
in  the  village  of  South  Stillwater  was  CMi- 
ferred  by  an  ordinance  dated  February  7, 
and  accepted  on  the  27tb  of  February,  1005, 
which  conferred  upon  appellant  company  au- 
thority and  right  to  construct  and  maintain 
a  single  or  donble  track  street  railway,  with 
the  necessary  equipment,  particularly  over 
certain  streets  of  the  village  spedflcally  de- 
scribed.   The  general  provisions  with  respect 
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to  the  character  of  the  tracks  and  supervlBion 
of  the  village  are  similar  to  those  in  the  ordi- 
nance of  the  city  of  Stillwater.  The  fare  was 
limited  to  five  cents  for  each  passenger,  and 
steam  power  was  prohibited. 

Authority  to  construct  the  railway  through 
the  towns  of  Baytown  and  Stillwater  was 
conferred  by  a  resolution  of  the  county  com- 
missioners of  Washington  county,  dated  No- 
vember 17,  1901,  and  accepted  November  30, 
1904.  This  resolution  conferred  upon  appel- 
lant company  the  right  to  construct,  main- 
tain, and  operate,  by  any  other  than  steam 
power,  street  railways,  commencing  at  the  in- 
tersection of  tlie  southerly  limits  of  the 
city  of  Stillwater,  at  Oak  street,  and  running 
thence  along  certain  streets  and  avenues  in 
Oak  Park,  and  through  a  public  highway 
known  as  the  Baytown  road,  to  the  limits  of 
the  vUlage  of  South  Stillwater. 

The  trial  court  found  that  appellant  had 
constmcted  and  was  operating  the  lines  of 
street  railway  as  above  specified,  and  in  addi- 
tion thereto  was  operating  a  line  of  street 
railway  from  Wabasha  street.  In  the  city  of 
St  Paul,  over  the  St  Paul  Street  Railway 
Comimny's  tracks,  to  a  point  in  that  dty 
where  the  same  was  Intersected  by  appel- 
lant's tracks,  thence  over  Its  own  right  of 
way  through  Wlldwood  to  the  westerly  lim- 
its of  the  city  of  Stillwater,  and  for  a  dis- 
tance of  3,600  feet  fartiber  east  to  North 
Owen  street  and  Laurel  street,  and  thence 
over  various  other  streets  to  Water  street, 
which  was  the  terminus.  The  court  also 
found  that  five  cars  propelled  by  electricity 
were  used  in  the  service  of  the  line  from  St. 
Paul  to  Stillwater,  that  two  cars  propelled 
by  electricity  were  used  over  tiie  so-called 
Wilkin  Street  line  to  South  Stillwater,  and 
that  one  car  proi)elled  by  electricity  was  used 
over  the  Owen  Street  line;  that  the  com- 
pany maintained  an  ofBce  in  the  city  of  Still- 
water, at  which  the  conductors  on  the  Owen 
and  Wilkin  Street  lines  in  South  Stillwater 
made  their  report  and  turned  over  the 
amounts  collected;  that  the  conductors  on 
the  St  Paul  and  Stillwater  line  made  their 
reports  and  turned  over  their  money  at  the 
office  of  the  company  in  the  city  of  St  Paul ; 
that  a  fare  of  5  cents  was  charged  to  all 
points  upon  each  of  the  lines  within  the  dty 
limits  of  Stillwater  and  25  cents  per  passen- 
ger was  charged  from  the  westerly  limits  of 
tbat  dty  to  Wabasha  street  in  the  dty  of 
8t  Paul,  and  that  a  fare  of  6  cents  per  pas- 
senger was  charged  from  the  limits  of  Still- 
water to  the  village  of  South  Stillwater.  A 
anbpower  station  and  car  bam  was  erected 
and  maintained  by  the  company  within  the 
dty  limits  of  Stillwater,  near  the  intersection 
of  South  Owen  and  Laurel  streets,  at  the 
•asterly  end  of  what  is  known  as  McKusick 
Lake,  and  from  this  point  all  the  power  was 
famished  for  each  of  such  lines.  Five  cars 
were  housed  in  the  car  bam  at  that  point, 
and  also  a  repair  car,  so  called. 


The  distinction  between  the  ordinary  com- 
mercial railroad  and  a  street  railway  has 
been  definitely  settled  by  the  decision  of 
this  court  In  Minneapolis  &  St  Paul  Sub- 
urban Ry.  Co.  V.  Manitou  Forest  Syndicate, 
101  Minn.  132,  112  N.  W.  13,  we  had  occasion 
to  review  the  preceding  decisions  upon  the 
subject,  and  the  distinction  between  tbe  two 
classes  of  roads  was  stated  as  follows:  "Tbe 
difference  does  not  depend  upon  the  motive 
power  applied,  nor  alone  upon  the  character 
of  the  cars,  rails,  and  equipment  The  essen- 
tial and  predominant  distinction  is  that  a 
street  railway  Is  operated  upon  a  street  in 
aid  of  the  street  as  a  highway.  A  street 
railway  is  an  improvement  on  the  coach  or 
the  omnibus,  and  is  operated  for  the  use 
and  benefit  of  persons  desiring  to  be  trans- 
ported along  the  street  It  is  local,  and  un- 
der special  control  of  tbe  municipality.  A 
commerdal  railroad  gathers  its  business  at 
termini  and  operates  from  place  to  place." 
Thus  in  Shea  v.  St  Paul  City  By.  Co.,  60 
Minn.  395,  52  N.  W.  902,  it  was  said:  "A 
street  railway  company  has  a  mere  right  to 
use  the  street  in  common  with  the  public 
generally.  It  is  merely  in  aid  of  the  identical 
use  for  which  the  street  was  created,  and 
not  a  new  and  independent  one,  and  it  is  on 
that  very  ground  that  a  street  railway  com- 
pany is  not  required  to  pay  compensation  to 
the  owners  of  abutting  property."  This  dis- 
tinction is  emphasized  in  Newell  v.  Minne- 
apolis, Lyndale  &  Minnetonka  Ry.  Co.,  35 
Minn.  112,  27  N.  W.  839,  59  Am.  Rep.  303. 
where  the  railway  company  was  operating  a 
street  railway  within  the  dty  of  Minneapolis 
and  propelled  its  cars  by  means  of  steam 
power. 

Chapter  454  maintains  this  distinction,  and 
yet  designates  a  dass  of  railways  which  are 
not  ordinary  steam  commerdal  railroads. 
It  Is  evident  that  railways  here  designated 
are  those  known  as  "trolley  lines,"  which 
are  operated  from  place  to  place  through  the 
country,  and  which  may  or  may  not  occupy 
the  streets  and  highways.  The  object  of  such 
railway  companies  is  not  to  carry  on  the 
local  business  of  transporting  passengers 
within  tbe  limits  of  municipalities,  although 
it  may  be  necessary  to  pass  In  or  through 
them  incidentally  to  its  main  business  of 
transporting  from  place  to  place.  The  act 
differs  radically  from  the  gross  earnings 
law,  by  which  ordinary  steam  railways  are 
governed,  in  this:  Under  that  statute  tbe  en- 
tire percentage  upon  the  gross  earnings  is 
paid  into  the  state  treasury,  and  is  not  dis- 
tributed. By  the  present  law  the  company 
Is  required  to  render  an  account  to  the  tax 
commission  of  the  gross  earnings  and  In- 
come derived  from  the  business  contributed 
to  the  railway  by  each  dty,  village,  town, 
and  taxing  district  in  or  through  which  It 
operates  its  lines,  and  the  tax  commission- 
ers are  required  to  apportion  the  total  amount 
of  tax  received  among  such  several  munlc- 
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Ipal  dlvlsIonB  In  proportion  to  tbe  amount  of 
business  furnished.  But  this  does  not  classi- 
fy such  companlos  as  street  railways,  nor 
give  them  authority  to  occupy  public  streets 
and  highways. 

A  street  railway  does  not  Impose  such  an 
additional  servitude  upon  the  street  as  to 
entitle  the  owner  of  the  servient  estate  to 
compensation.  Tbe  leading  case  on  this 
question  is  Carli  t.  Stillwater  St  By.  Ck>., 
28  Minn.  373,  10  N.  W.  205,  41  Am.  Rep.  290. 
But,  if  a  corporation  constructs  and  operates 
a  street  railway,  it  cannot  escape  local  tax- 
ation because  It  was  organized  under  title  1. 
In  proceedings  InTolving  the  collection  of 
taxes  in  St.  Louis  county,  the  Dulnth  Street 
Railway  Company  was  held  not  to  be  tax- 
able as  a  railroad  company  under  the  gross 
earnings  law  then  in  force.  Although  or- 
ganized under  the  provisions  of  title  1,  c.  34, 
Gen.  St  1894,  with  the  right  of  condemna- 
tion, tbe  company  was  operating  a  street 
railway  within  the  city  of  Dnluth.  The  court 
say:  "While  tbe  defendant  may  possess  some 
unexercised  i)Owers  not  ordinarily  conferred 
upon  street  railway  companies,  yet  it  is  per- 
fectly apparent  that  it  is  in  all  essential  re- 
spects a  street  and  not  a  commercial,  rail- 
road. Therefore  the  gross  earnings  tax  law 
of  1887  [Laws  1887,  c.  11]  does  not  apply." 
State  v.  Duluth  Gas  &  Water  Co.,  78  Minn. 
90,  78  N.  W.  1032,  57  L.  R.  A.  63. 

It  is  evident  then,  that  tbe  character  of 
tbe  railways  as  constructed  and  operated  by 
tbe  appellant  in  tbe  city,  village,  and  towns 
above  mentioned  is  not  to  be  determined 
wholly  by  the  corjwrate  powers  of  the  com- 
pany. On  the  other  hand,  it  does  not  follow 
that  because  appellant  is  operating  street 
railways  upon  the  streets  and  highways  of 
said  city,  village,  and  towns,  their  line,  as 
constructed  and  operated  between  St  Paul 
and  Stillwater  is  a  street  railway.  Applica- 
tion was  made  to  tbe  city  and  village  author- 
ities and  to  tbe  county  commissioners  for  a 
franchise  to  construct  and  operate  a  street 
railway.  License  was  granted  for  street  rail- 
ways to  be  operated  upon  the  streets  and 
highways.  Street  railways  were  construct- 
ed and  maintained.  The  authorities  had  no 
power  to  subject  the  servient  estate  to  the 
burden  imposed  by  operating  any  other  than 
a  street  railway.  How,  then,  could  tbe  com- 
pany or  its  grantors  secure  a  street  railway 
franchise,  and,  without  taking  the  necessary 
steps,  convert  It  Into  a  right  to  maintain  and 
operate  a  different  kind  of  railroad?  Appel- 
lant is  bound  by  tbe  representations  made  at 
the  time  the  right  was  secured  to  occupy  the 
streets  and  highways.  The  line  operated 
within  the  dty  of  Stillwater  from  the  power 
house  on  North  Owen  street  to  Water  street 
the  line  from  Wllkln  street  to  the  village  of 
South  Stillwater,  and  the  Owen  Street  line 
are  street  railways,  within  the  exception  pro- 
vided in  chapter  454.     It  follows  that  the 


property  belonging  to  the  company,  wblCh  Is 
located  in  tbe  city,  village,  and  towns,  and 
which  is  used  in  such  operation,  is  subject 
to  local  taxation.  But  the  line  which  Is  op- 
erated between  tbe  power  bouse  and  the  city 
of  St  Paul  is  not  a  street  railway,  but  is  an 
interurban  or  trolley  line,  within  the  provi- 
sions of  chapter  454. 

Tbe  assessment  on  the  personal  property 
in  tbe  city  was  as  follows: 

Six  cars,  $2,500 $15,000  00 

Switches  and  clocks 30  00 

Office   furniture 120  00 

Manufacturing     tools,    implements, 

machinery,   etc 19,690  00 

Bonds  and  stocks  other  than  bank 

stock   34,230  00 

Total   $68,070  00 

Upon  this  amount  was  levied  a  tax  of 
$2,417.25.  According  to  tbe  evidence,  one  car 
was  used  on  the  Owen  Street  line,  two  on 
the  South  Stillwater,  line,  and  five  on  the 
St  Paul  line.  According  to  the  findings,  the 
company  kept  five  ordinary  cars  and  one  re- 
pair car  In  the  barn;  but  It  does  not  appear 
bow  many  of  these  were  kept  for  service 
on  tbe  St.  Paul  line,  l^ere  are  no  data  In 
tbe  record  from  which  it  can  be  estimated 
what  portion  of  tbe  property  assessed  was 
subject  to  taxation  within  the  city,  and  what 
portion  was  used  in  connection  with  tBe  St 
Paul  line.  All  property,  of  whatever  nature 
and  wherever  situated,  used  in  operating 
that  line,  is  taxable  under  the  gross  earnings 
law.  County  of  Ramsey  v.  M.  &  St  P.  Ry., 
33  Minn.  537,  24  N.  W.  313;  State  v.  Min. 
&  International  Ry.  Co.,  106  Minn.  176,  118 
N.  W.  679,  1007. 

For  this  reason,  tbe  cause  is  remanded  to 
the  trial  court  to  determine  tbe  amount  as- 
sessable against  the  street  railway  line  op- 
erated within  the  city  limits,  and  to  enter 
Judgment  for  tbe  amount  so  found. 


STATE  ex  rel.  SIMPSON,  Atty.  Gen.,  ▼. 
VILLAGE  OF  DOVER  et  al. 

(Supreme  Court  of  Minnesota.    Feb.  17,  1911.) 

(Byllabut  hv  <J^  Court.) 

1.  Municipal  Cobpobatiows  (S  S4*)— Awwex- 

ATION — PBOPBIETT — QUESTION   OF  FACT. 

Whether  unplatted  territory,  included  with- 
in the  limits  of  a  village  coriwration,  is  so  con- 
ditioned as  properly  to  be  subject  to  village 
government  U  a  question  of  fact,  to  be  deter- 
mined by  tiie  voters  entitled  to  vote  ui>on  the 
question;  and  their  decision  cannot  be  disre- 
garded, unless  It  clearly  appears  to  have  been 
the  result  of  arbitrary  action. 

[Ed.   Note.— For   other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  t  34.*] 

2.  Bxnsw  ON  Appeal. 

It  does  not  condnslrely  appear  from  th« 
evidence  that  the  unplatted  territory  of  the  ob- 
jectors, incorporated  in  th<>  villaRe  of  Dover. 
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■WBM  inclnded  for  tbe  porpoae  of  exacting  leve- 
nae  for  village  pnrposes  and  witliont  regard  to 
ita  adaptability  to  village  government. 

Qno  warranto  by  tbe  State,  on  the  relation 
of  George  T.  Simpson,  Attorney  deneral, 
against  tbe  Yillage  of  Dover  and  others. 
Writ  dlscbarged. 

The  following  is  the  plat  referred  to  in 
the  opinion: 


more  accurate,  it  is  about  100  rods  from  Oak 
street  to  the  east  Une  of  the  corporation,  and 
about  200  rods  from  the  south  line  of  tbe 
platted  part  to  the  south  line  of  the  corpo- 
ration; whereas,  it  Is  only  about  40  rods 
from  Sheek  street  on  the  west  to  the  west 
line,  and  a  like  distance  between  the  north- 
ernmost platted  part  and  the  north  line. 
The  unplatted  portion  to  the  northeast  and 


George  T.  Simpson,  Codman  8c  Miller,  and 
Webber  &  Lees,  for  relator.  Burt  W.  Baton 
and  Callaghan  &  Granger,  for  respondents. 

LEWIS,  J.  This  proceeding  was  com- 
menced to  test  the  validity  of  the  Incorpora- 
tion of  the  village  of  Dover.  Tbe  territory 
is  one  mile  square,  and  includes  the  east 
quarter  of  section  21  and  the  west  three 
quarters  of  section  22,  la  Dover  township, 
Olmsted  coimty.  At  the  time  of  Incorpora- 
tion, in  December,  1908,  the  platted  portion 
comprised  76  acres  in  a  compact  body,  as 
will  appear  from  tbe  plat.  The  unplatted 
portion  consists  of  565  acres,  mostly  to  the 
sontb  and  east  of  the  Tillage  proper.    Xo  b« 


to  the  east  and  south  is  suitable  and  used  for 
agricultural  purposes. 

The  village  proper  is  diyided  by  the  Chica- 
go &  Great  Western  Railway,  which  crosses 
east  and  west  on  Center  street,  while  the 
Chicago  &  Northwestern  Railway  passes  in 
a  northwesterly  and  southeasterly  direction 
adjoining  the  platted  part  on  the  north.  At 
the  time  of  incorporation  the  jrapulation  was 
244,  and  at  tbe  general  election  in  November, 
1910,  65  votes  were  cast,  and  at  the  election 
to  incorporate  in  December,  1906,  65  votes 
were  cast  Tbe  assessed  valuation  of  tbe  un- 
platted real  estate  in  1910  was  $12,875,  and 
of  the  platted  real  estate  $28,630.  The  total 
personal  property,   assessed  valuation,  was 
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$34377.  Eight  fomllles,  consisting  of  84  per- 
sons, resided  on  the  unplatted  part  In  the 
village  proper  are  located  the  usual  quota 
of  business  houses,  shops,  and  factories,  con- 
slstipg  of  two  depots,  a  Woodmen  hall,  post 
oflBce,  bank,  three  stores,  a  creamery,  ma- 
chine shop,  lumber  yard,  printing  office,  three 
elevators,  stockyards,  a  high  school  and  a 
graded  school,  with  80  pupils,  and  one 
church.  The  village  is  the  center  of  a  popu- 
lous and  rich  farming  district,  and  its  near- 
est competitors  for  trade  are  the  villages 
of  Eyota,  six  miles  to  the  west,  and  St. 
Charles,  four  miles  to  the  east 

The  evidence  discloses  that  the  northern 
boundary  was  extended  beyond  the  railway 
right  of  way,  for  the  purpose  of  taking  in 
a  pond,  with  ice  privileges  and  a  gravel  bed, 
and  at  the  same  time  was  limited  to  leave 
out  a  steel  bridge  across  a  creek  on  Chatfield 
street  extended.  The  western  boundary  was 
fixed  to  avoid  the  responsibility  of  maintain- 
ing three  bridges  across  a  creek,  and  it  is 
claimed  that  it  was  not  desirable  to  include 
certain  low  overflow  land  along  the  creek 
bottom.  It  was  also  claimed  that  the  line 
was  extended  to  the  east  and  south  to  secure 
a  compact  body  of  land  one  mile  square 
which  would  be  suitable  for  village  purposes. 

In  the  absence  of  constitutional  limita- 
tions, the  Legislature  is  at  liberty  to  exer- 
cise its  judgment  as  to  what  territory  shall 
be  included  within  Incorporated  villages.  In 
this  state  it  has  been  deemed  best  to  estab- 
lish certain  rules  by  legislative  enactment 
for  the  guidance  of  those  communities  de- 
sirous of  establishing  the  village  form  of 
government  One  statutory  limitation  is 
that,  if  unplatted  lands  are  taken  in,  they 
must  adjoin  the  platted  lands;  but  there  is 
no  attempt  to  limit  the  extent  of  the  un- 
platted part  That  must  necessarily  depend 
on  the  conditions  of  each  particular  case. 
Another  statutory  limitation  is  that  the  un- 
platted lands  must  be  so  conditioned  as  to 
be  properly  subject  to  village  government 
The  statute  recognizes  the  necessity  of  in- 
cluding such  territory,  but  this  does  not 
mean  that  lands  used  for  agricultural  purpos- 
es cannot  be  Included.  It  does  not  mean 
that  there  must  be  a  present  necessity  for 
such  lands  for  building  or  other  village  pur- 
poses. It  Is  not  necessary  that  all  such 
lands  shall  be  platted,  graded,  or  used  for 
village  purposes  at  any  particular  time  in 
the  future.  Adjoining  lands  may  be  brought 
within  the  limits  of  the  corporation  and  be 
subjected  to  village  government,  if  it  may 
fairly  be  said  that  there  exists,  or  may  exist 
within  a  reasonable  time  in  the  future,  a  uni- 
ty of  Interest  in  the  enforcement  of  the  law, 
such  as  police  patrol  and  the  public  health. 

It  is  not  an  objection  that  other  adjoin- 
ing territory  was  omitted  which  might  have 
been  included.  The  exclusion  of  adjoining 
territory,  which  might  have  been  included, 


does  not  condemn  as  arbitrary  the  indo* 
sion  of  territory  which  might  have  been  ex- 
cluded. The  eastern  and  southern  tier  of 
40's  might  have  been  omitted,  or  the  next 
tier  of  40's  to  the  west  and  north  might 
have  been  included,  with  the  result  that  the 
platted  part  would  be  more  nearly,  in  the 
center.  But  it  is  not  a  requisite  that  the  nu- 
cleus be  in  the  center.  The  Taylor  farm  to  the 
east,  and  the  Demro  land  to  the  south,  may 
be  too  far  away  to  secure  immediately  the- 
same  water,  light,  and  sewer  privileges  en- 
joyed in  the  platted  portion.  But  it  does  not 
appear  why  they  should  not  be  entitled  to 
police  and  fire  protection.  They  certainly 
have  the  privileges  of  the  schools.  The  taxes 
upon  these  lands  may  be  slightly  increased, 
and  the  present  benefits  may  not  be  fully 
compensatory.  But  the  law  does  not  require- 
equality  in  such  cases.  Lands  so  located  a» 
to  be  easily  accessible  to  the  advantages  of 
schools  and  market  privileges  are  naturally 
enhanced  in  value  for  that  reason,  and  their 
inclusion  within  the  corporate  limits  is  & 
contingency  which  may  reasonably  be  antic- 
ipated. 

The  line  must  be  drawn  somewhere.  What 
territory  shall  and  what  shall  not  be  includ- 
ed  is  a  question  of  fact  to  be  determined 
by  the  people  immediately  Interested.  The 
soundness  of  their  judgment  In  passing  on 
the  question  must  be  tested  as  questions  ot 
fact  in  other  cases  are  tested  on  appeal.  If 
the  evidence  reasonably  tends  to  show  tiiat 
the  decision  is  within  the  statute,  then  the 
courts  cannot  interfere.  The  case  differ* 
radically  from  the  following  cases:  State  v. 
Mlnnetonka,  57  Minn.  626,  69  N.  W.  972,  25 
L.  B.  A.  755 ;  State  v.  Fridley  Park,  61  Minn. 
146,  63  N.  W.  613;  State  v.  Holloway,  90 
Mhan.  271,  96  N.  W.  40;  State  v.  Gilbert,  107 
Minn.  364,  120  N.  W.  528.  In  State  v.  Alice, 
127  N.  W.  1118,  the  very  sweeping  state- 
ment of  facts  In  the  answer  was  sustained, 
under  the  liberal  rule  applied  to  the  construc- 
tion of  pleadings  on  demurrer. 

It  is  our  opinion  that  It  fairly  appears  that 
the  corporate  limits  were  adjusted  in  the 
reasonable  exercise  of  the  judgment  of  the 
voters,  and  that  the  inclusion  of  the  lands 
belonj^ng  to  the  objectors  was  not  arbitrari- 
ly Included  for  the  purpose  of  exacting  rev- 
enues without  compensation. 

Writ  discharged. 

JAGOARD,  J.,  took  no  part 


STATE  ex  rel.  SIMPSON  v.  WASGATT. 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

(Byllahut  Iv  t%«  Court.) 

STATOTEB    (8    98*)  —  UNIFOBlflTT    OF    LAWS — 

Class  Lkgislation. 

Chapter  108,  Laws  1900  (Rev.  Laws  Supp. 
1909,  |§  601-44  to  601—61),  providing  for  a 
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coan^  examiner  of  townahipa,  villagea,  cities, 
■chool  diatricta,  etc.,  tn  coanties  having  a  popu- 
lation of  more  than  100,000  and  an  area  of 
more  than  &,000  aqnare  milea,  is  class  legisla- 
tion, and  prohibited  by  section  S3,  art.  4,  of 
the  Constitntion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Oent.  Dig.  f  102;  Dec.  Dig.  i  93.*] 

Qno  warranto  by  the  State,  on  the  relation 
■of  George  T.  Simpson,  against  Andrew  J. 
Wasgatt.    Judgment  of  ouster. 

CSeorge  T.  Simpson  (R.  J.  Montague,  of 
-counsel),  for  relator.  WUliam  J.  Stevenson, 
for  defendant 

LEWIS,  J.  Defendant  was  appointed,  by 
-the  county  auditor  of  St  Louis  county,  "au- 
ditor's county  examiner,"  as  provided  by 
chapter  108,  Laws  1909  (Rev.  Law  Supp. 
1909,  H  601—44  to  601—61),  and  this  action 
was  brought  to  test  the  constitutionality  of 
that  act.  The  duties  of  the  examiner  are  to 
make  examinations  into  the  affairs  of  each 
township,  village,  city,  school  district  and 
charitable  and  benevolent  institution  sus- 
tained wholly  or  partly  by  public  contribu- 
tions. It  is  made  the  duty  of  the  officers  and 
employ^  of  said  towns,  villages,  etc.,  to  fur- 
nish to  the  examiner  all  information  requir- 
ed under  penalty  of  $1,000  flne  or  imprison- 
ment The  examiner  Is  required  to  report 
monthly  to  the  county  auditor  and  to  the 
county  attorney,  and  report  all  criminal  acts 
discovered  by  him  to  the  grand  Jury.  The 
act  applies  to  counties  having  at  any  time  a 
population  of  more  than  100,000  inhabitants 
and  an  area  of  more  than  5,000  square  miles. 

The  court  takes  judicial  knowledge  that 
there  are  other  counties  in  the  state  having 
a  population  of  100,000  or  more,  and  that  St 
Louis  county  alone  contains  an  area  of  more 
than  5,000  square  mllea.  Neither  population 
nor  area  is  made  the' basis  of  classification 
of  counties  by  the  Constitution,  and  hence 
the  act  must  be  tested  with  reference  to  the 
rule  that  the  subject-matter  must  bear  some 
natural  relation  to  the  population  and  area. 
If  it  be  true  that  such  examiners  are  requir- 
ed in  counties  embracing  wide  stretches  of 
country,  where  townships  and  school  dis- 
tricts are  remote  from  the  county  seat,  and 
that  this  difference  is  sufficient  upon  which 
to  base  a  classification,  it  was  not  adopted  as 
the  basis  in  this  Instance.  If  there  is  rea- 
son for  this  special  method  of  inspection  by 
n  local  examiner  in  counties  of  100,000  In- 
babitanty,  or  In  those  containing  an  area  of 
5,000  square  miles,  then  there  is  a  call  for 
It  in  all  counties  where  townships  and  school 
diatricta  are  more  or  less  remote  from  the 
espionage  of  the  regular  county  officers.  That 
condition  exists  in  many  counties  of  much 
less  population  and  area.  But  the  act  ap- 
plies to  all  dtles  and  villages,  etc.,  and  to 
charitable  Institutions  wherever  located,  and 
tlie  disadvantage  of  remoteness  of  location 
does  not  seem  to  be  a  distinctive  character- 


istic. In  effect  St  Louis  county  is  furnish- 
ed with  a  means  for  the  examination  of  pub- 
lic officials  which  is  denied  to  other  counties 
similarly  situated.  We  discover  no  natural 
relation  between  the  subject  of  this  law  and 
the  population  and  area  designated. 
Ordered  that  the  writ  of  ouster  Issue. 


MATER  et  al.  v.  CITY  OF  SHAKOPEB  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  24,  1911.) 

(Byllahu*  iy  the  Oourt.J 

1.  Municipal  Cobpobatiors  (8  450*)— LocAi 

IMPBOVEMENTS— STATtTTORT   PBOVISIONS. 

Chapter  312,  Laws  1903,  which  delegates 
to  cities  of  the  fourth  class  the  power  to  estab- 
lish sewer  districts,  is  not  unconstitutional  be- 
cause it  requires  that  each  lot  or  tract  of  land 
within  the  district  shall  be  assessed  for  the  cost 
of  the  improTements,  in  the  ratio  of  area  in 
square  feet  to  the  total  assessable  area  of  the 
district 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  450.*] 

2.  Municipal  Cobpobations  (g  450*)— Local 

ImPBOVEMENTS  — ESTABLISmiENT  OF   SewBB 
DiSTBICT— STATUTOBT    PBOTISIONS. 

By  the  provisions  of  chapter  312,  Laws 
190.3,  in  establishing  sewer  districts  and  sewers 
therein,  the  common  council  is  required  to  exer- 
cise its  judgment,  so  as  to  include  within  the 
district  such  real  estate  as  will  be  benefited  by 
the  improvement,  and  to  apportion  the  cost 
thereof  on  all  of  the  property  according  to  the 
benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  450.*] 

3.  EsTABUSHKXNT  or  Sxweb  Disibioi  Mot 
Invalid. 

In  the  establishment  of  a  sewer  district 
and  sewers  therein  by  the  common  council  of 
the  city  of  Shalcopee,  the  evidence  is  not  suffi- 
cient to  show  that  the  council  proceeded  upon 
an  illegal  principle,  applied  a  wrong  rule  of 
law,  or  acted  upon  a  demonstrable  mistalce  of 
fact. 

Appeal  from  District  Court  Scott  County; 
P.  W.  Morrison,  Judge. 

Proceeding  by  the  City  of  Sbakopee  for  a 
special  sewer  system,  to  which  Leonard 
Mayer  and  others  objected.  From  a  Judg- 
ment confirming  the  proceedings,  the  objec- 
tors appeal.    Affirmed. 

Julius  A.  Coller  and  Francis  Cadwell,  for 
appellants.  E.  Soutbworth  and  O'Brien, 
Toung  &  Stone,  for  respondents. 


LEWIS,  J.  On  the  20th  of  September, 
1009,  the  common  council  of  the  city  of  Sbak- 
opee, a  city  of  about  2,000  inhabitants,  pass- 
ed an  ordinance  "for  the  establishment  and 
creation  of  sewer  district  No.  1,  and  for  the 
laying  out  and  construction  of  certain  sew- 
ers within  the  limits  of  the  city  of  Sbako- 
pee." The  district  was  of  irregular  form, 
and  Included  the  south  half  of  blocks  20,  21, 
22,  23,  24,  25,  and  the  north  half  of  blocks 
28,  29,  30.  31,  32,  and  33  fronting  on  Second 
street  which  ran  from  east  to  west  and  the 
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south  balf  of  block  30,  all  of  blocks  49  and 
62  between  Lewis  and  Holmes  streets,  the 
easterly  two  lots  in  the  south  half  of  block 
31,  the  easterly  four  lots  in  block  48,  the 
easterly  half  of  the  courthouse  block,  the 
westerly  two  lots  of  the  south  half  of  block 

29,  and  the  westerly  four  lots  of  block  50 
and  of  block  55.  The  sewer  was  establlehed, 
connected  with  a  general  sewer  at  Second 
and  Spencer  streets,  and  was  laid  along  the 
middle  of  Second  street  to  Scott  street  At 
right  angles  to  this  the  sewer  was  laid  on 
Holmes  street,  with  a  stub  of  160  feet  to  the 
east  on  Fourth  street.  Another  branch  was 
laid  on  Lewis  street,  at  right  angles  to  the 
Second  street  line,  to  Holmes  street,  with  a 
stub  of  180  feet  to  the  west  on  Third  street. 
The  result  was  that  all  lots  practically  front- 
ed on  the  sewer,  except  lots  2  and  3  in  block 

30,  lots  2.  3,  and  9  in  block  49,  lots  2,  3,  4, 
7,  and  8  in  block  25.  lot  2  in  block  29.  lots 
2  and  6  in  block  50,  and  lots  2  and  9  in 
block  55.  Between  each  of  these  lots  and 
the  street  carrying  the  sewer  one  lot  60  feet 
in  width  Intervened.  One  lot  was  120  feet 
distant.  The  intervening  lot  lay  lengthwise 
with  the  sewer  street  with  the  result  that 
if  each  of  these  Inside  lots  were  Improved 
independently  of  the  intervening  one,  the 
cost  of  reaching  the  sewer  would  be  increas- 
ed. The  owners  of  the  lots  Just  described 
and  the  owners  of  the  lots  fronting  or  bor- 
dering on  the  sewer  streets  objected  to  the 
assessment,  on  the  ground  that  the  law  un- 
der which  the  assessment  was  made  was  un- 
constitutional, and  that,  as  made,  the  im- 
provement was  of  no  benefit  to  the  property. 

1.  Chapter  312,  Laws  1903,  confers  upon 
the  city  council  of  any  city  of  the  fourth 
class  the  power  to  maintain  a  general  system 
of  sewers,  to  create  sewer  districts,  and  to 
change,  diminish,  or  enlarge  the  boundaries 
thereof  from  time  to  time.  General  sewers 
are  defined  as  outlets  for  districts.  "Dis- 
trict sewers  shall  be  the  designation  of  all 
main  sewers  laid  for  the  immediate  drain- 
age of  a  particular  sewer  district."  The 
cost  of  constructing  general  sewers  Is  to  be 
paid  out  of  the  general  revenue  fund,  if  the 
sewer  fund  is  not  sufficient.  There  are  pro- 
visions for  Joint  sewer  districts  and  lateral 
sewers,  designed  to  connect  district  sewers 
with  a  general  sewer  or  outlet,  and  "sewer 
districts  shall  be,  wherever  practicable,  laid 
out  to  include  any  particular  portion  of  the 
city  which  may  be  drained  by  itself  or  which 
may  be  first  drained  by  Itself  and  then 
through  connection  with  a  general  sewer." 
The  cost  of  constructing  district  sewers  is 
provided  for  as  follows:  "The  cost  of  con- 
structing every  district  sewer  may  be  assess- 
ed against  all  of  the  laud  in  the  sewer  dis- 
,  trict  subject  to  assessment  for  local  im- 
'  provements,  without  regard  to  cash  valua- 
tion, and  each  lot,  piece  or  parcel  of  land  In 
the  district  so  subjected  to  assessment  shall 
be  assessed  In  the  ratio  of  the  square  feet 
area  to  the  total  assessable  area  of  the  whole 


sewer  district"  The  constitatl<maIlt]r  of  this 
act  must  be  tested  by  section  1,  art  9,  of  the 
Constitution  as  it  read  In  1903.  And  we  are 
not  concerned  with  subsequent  amendments. 
Section  1  then  provided  that  the  Legislature 
might  authorize  municipal  corporations  to 
levy  assessments  for  local  Improvements  up- 
on the  property  fronting  upon  such  Improve- 
ments, or  upon  the  property  to  be  benefited 
by  such  Improvements,  or  both,  without  re- 
gard to  a  cash  valuation,  and  In  such  man- 
ner as  the  Legislature  might  prescribe.  This 
proviso  has  been  considered  and  defined  so 
frequently  by  this  court  that  there  Is  no  ne- 
cessity for  going  into  the  subject  at  length  on 
this  occasion. 

The  amendment  of  1869  was  first  consid- 
ered in  Rogers  v.  City,  22  Minn.  494.  Local 
Improvements  were  defined  to  signify  Im- 
provements made  in  a  particular  locality  by 
which  the  real  property  adjoining  or  near  Is 
specially  benefited;  and  the  decision  of  the 
common  council  upon  the  question  whether 
the  property  was  assessed  In  excess  of  the 
benefits  was  final,  unless  In  case  of  fraud  or 
mistake.  While  the  Legislature  might  pre- 
scribe the  limits  of  the  tax  district  for  a  lo- 
cal Improvement,  it  may  in  its  discretion  en- 
dow some  subordinate  tribunal  to  determine 
upon  actual  inspection  what  property  will  be 
benefited,  and  the  property  so  designated  Is 
deemed  as  constituting  a  tax  district  Car- 
penter v.  City,  23  Minn.  232;  Cook  v.  Slo- 
cum,  27  Minn.  509,  8  N.  W.  755."  The  assess- 
ment can  be  made  only  to  the  extent  of  the 
special  benefits,  and  must  be  distributed  tu 
proportion  to  the  benefits  received.  The  pow- 
er delegated  to  a  subordinate  tribunal  to  de- 
termine these  questions  calls  for  an  exercise 
of  Judgment  and  when  an  arbitrary  rule  Is 
followed,  without  regard  to  proximity,  loca- 
tion, or  conditions,  the  assessment  is  void. 
State  T.  District  Court  Ramsey  County,  29 
Mhin.  62.  11  N.  W.  133:  State  v.  District 
Court,  St  Louis  County,  61  Minn.  539,  53  N. 
W.  800.  55  N.  W.  122.  In  the  absence  of 
fraud,  it  must  clearly  appear  that  the  as- 
sessment was  made  upon  a  demonstrable  mis- 
take of  fact  or  upon  an  illegal  principle  or 
erroneous  rule  of  law.  State  v.  District 
Court,  Ramsey  County,  68  Minn.  242,  71  N. 
W.  27;  State  v.  District  Court,  80  Minn.  293, 
83  N.  W.  183 ;  State  v.  District  Court,  Ram- 
sey County,  95  Minn.  70, 103  N.  W.  744.  But 
the  constitutionality  of  the  law  cannot  be 
successfully  assailed  by  indulging  In  mere 
presumptions  or  suppositions  that  the  appor- 
tionment of  benefits  may  be  unfairly  made. 
On  the  contrary,  the  constitutionality  of  a 
law  Is  presumed  until  something  appears  to 
the  contrary.  Guilder  v.  Town,  20  Minn. 
74  (Gil.  59). 

The  Immediate  question,  then,  is  whether 
the  common  council  was  given  sufficient  free- 
dom to  exercise  its  Judgment  as  to  what 
property  was  benefited  by  the  improvement 
and  in  apportioning  the  costs  according  to 
the  benefits.   For  this  purpose  sections  2  and 
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5  mxtst  be  read  together.  If  It  were  permissi- 
ble for  the  council  to  lay  out  a  sewer  dis- 
trict without  regard  to  the  benefits  upon  the 
real  estate  within  the  district,  then  the  ab- 
solute method  prescribed  for  levying  the  as- 
sessment a<>cordlng  to  area  might  result  in 
such  inequalities  as  would  condemn  the  as- 
sessment, and,  so  construed,  perhaps  the  act 
would  be  invalid.  The  Legislature  did  not 
overlook  the  constitutional  requirement 
That  provision  must  be  read  Into  the  act. 
It  was  Intended  that  the  apportionment  of 
the  cost  according  to  area  should  be  applied 
to  sewers  and  sewer  districts  which  had  been 
established  with  reference  to  the  benefits  to 
the  property  within  the  district  by  the  com- 
pletion of  the  system.  The  grant  of  power 
to  establish  sewer  districts  for  the  Immediate 
drainage  of  a  particular  district  means  that 
a  district  is  to  be  established  with  reference 
to  the  sewer  which  is  to  be  laid,  and  that 
both  are  to  be  established  with  reference  to 
serving  the  property  for  which  it  is  desired 
to  famish  sewer  facilities.  The  district  may 
be  large  or  small  according  to  requirements, 
and  the  act  contemplates  that  the  sewer 
shall  be  laid  in  such  manner  as  will  best  ac- 
complish the  purpose,  in  the  Judgment  of  the 
council.  In  the  provisions  of  this  act,  then, 
we  find  ample  freedom  for  the  exercise  of 
judgment  in  the  establishment  of  sewer  dis- 
tricts and  lines  of  sewer,  so  that  the  abso- 
lute method  of  distributing  the  cost  accord- 
ing to  area  will  not  render  the  assessment 
invalid. 

2.  In  determining  the  validity  of  the  pro- 
ceedings as  tested  by  the  principles  above  re- 
viewed, the  question  must  be  considered  from 
the  standpoint  of  the  council  at  the  tlma 
The  members  of  that  body  presumably  ac- 
quired reliable  information  as  to  the  lay  of 
the  land  for  drainage  purposes,  the  location 
of  tracts  of  land  to  be  served  with  sewer,  the 
manner  in  which  the  property  was  improved, 
and  its  adaptability  for  future  improvement 
Tlie  Justice  of  their  decision  should  not  be 
determined  alone  by  a  consideration  of  the 
plat  Distance  from  the  sewer  was  one  of 
the  items  to  consider,  but  not  necessarily  the 
only  one.  With  the  exception  of  two  or 
three  instances,  according  to  the  evidence, 
both  the  outside  and  Inside  lots  were  owned 
by  the  same  person.  If  a  scheme  of  improve- 
ment tiad  been  adopted  or  was  in  contempla- 
tion to  Improve  the  two  lots  together  and 
front  on  the  sewer  streets,  then  the  inner 
lot  would  have  reasonable  privileges  In  con- 
nection with  the  outer  one.  We  are  not  pre- 
pared to  say  that  this  was  a  matter  not  prop- 
er for  the  common  council  to  consider. 
While,  according  to  the  plat  lot  S,  block  50, 
was  left  120  feet  from  the  sewer  street,  and 
a  branch  was  run  from  the  sewer  on  Holmes 
street  a  distance  of  150  feet  east  on  Fourth 
street  to  accommodate  other  lots  similarly 
sitnated,  there  may  have  been  sufficient  rea- . 


sons,  not  dlsdoeed  by  the  record,  for  so 
doing. 

The  plan  as  a  whole  seems  fairly  equita- 
ble. Some  inequalities  must  always  exist  in 
levying  assessments  and  taxes. 

Affirmed. 


STATE  T.  HANSON. 
(Supreme  Court  of  Minnesota.    March  10, 1911.) 

(Byllahu*  hy  the  Court.) 

OoNsrmjTioNAL  Law  (§  319*)— Iktoxicatiwo 
LiguoFs  (J  248*)— Cbiminal  Law  (5  90^— 
Seabches  and  Seizures— Complaint— Ju- 
BisnicTioN  OF  Justice— Police  Powek. 
The  defendant  was  charged  in  justice  court 
on  a  duly  verified  complaint,  with  keeping  an 
unlicensed  drinking  place,  contrary  to  Rev. 
Laws  1903,  §  1550.  A  warrant  for  his  arrest 
was  issued,  which  Included  a  warrant  for  a 
search  of  the  premises  and  a  seizure  of  all  in- 
toxicating liquors,  and  all  other  property  and 
things  used  in  keeping  such  place,  found  there- 
in. He  was  convicted,  and  sentenced  to  pay  a 
fine  of  $100,  and  in  default  thereof  to  be  con- 
fined in  the  county  jail  for  90  days.  He  ap- 
pealed to  the  district  court  on  questions  of  law 
alone,  and  the  conviction  was  afiBrmed.  The 
sheriff  was  also  ordered  to  destroy  the  liquors, 
and  to  sell  the  other  property  used  in  keeping 
such  place,  found  and  seized  therein  by  him  by 
virtue  of  the  search  warrant.     Held: 

(1)  The  Justice  had  jurisdiction  of  the  offense, 
and  the  defendant  was  legally  convicted,  al- 
though no  maximum  penalty  was  fixed  by  the 
statute,  and  the  value  of  the  property  seized 
was  S600.  State  v.  Stoffels,  80  Mmn.  205,  9* 
N.  W.  875k  and  State  v.  Kight,  106  Minn.  371, 
119  N.  W.  56,  followed. 

(2)  The  statute  providing  for  a  search  of  an 
unlicensed  drinking  place  and  seizure  and  for- 
feiture of  intoxicating  liquors  and  other  prop- 
erty used  In  their  unlawful  sale  found  therein, 
is  a  proper  exercise  of  the  police  power  of  tiie 
state,   and    constitutional. 

(3)  The  complaint  and  warrant  herein  were 
sufficient  to  authorize  the  search  of  the  place 
and  seizure  of  the  intoxicating  liquors  there 
found.  Whether  the  complaint  was  sufficient  to 
authorize  the  search  warrant  as  to  property  oth- 
er than  the  liquors  Is  a  question  not  presented 
by  the  record,  and  not  determined. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  %  764 ;  Dec.  Dig.  i  319:*  In- 
toxicating Liquors,  Cent  Dig.  %%  368-376 :  Dec. 
Dig.  §  248  ;•    Criminal  I^iw,  Dec.  Dig.  $  90.*1 

Appeal  from  District  Court,  Clearwater 
County;  C.  W.  Stanton,  Judge. 

Hans  Hanson  was  convicted  of  keeping  an 
unlawful  drinking  place^  and  he  appeals. 
Affirmed. 

Wm.  A.  McGlennon,  for  appellant  George 
T.  Simpson  and  Oscar  T.  Stenvick,  for  the 
State. 

START,  0.  J.  The  defendant  was  convict- 
ed in  Justice  court  of  the  ofTense  of  keeping 
an  unlicensed  drinking  place,  in  violation  of 
Rev.  Laws  1905,  |  1550,  and  sentenced  to 
pay  a  fine  of  $100,  and  In  default  thereof  to 
be  committed  to  the  county  Jail  for  00  days. 
The  defendant  appealed  from  the  Judgment, 
on  questions  of  law  alone,  to  the  district 
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court  of  the  county  of  Clearwater.  A  search 
warrant  was  also  Issued,  pursuant  to  Rev. 
Laws  1905,  J  1553,  and  by  virtue  thereof  the 
sheriff  found  and  seized,  on  tl^e  premises  de- 
scribed In  the  warrant,  intoxicating  liquors, 
bottles,  glasses,  and  bar  fixtures  of  the  value 
of  $600.  After  the  appeal  from  the  judg- 
ment convicting  the  defendant  of  the  offense 
charged,  but  on  the  same  day,  the  Justice 
made  an  order  reciting  that  an  appeal  bad 
been  taken,  and  directing  the  sheriff,  In  case 
the  Judgment  should  be  sustained  on  appeal, 
to  destroy  the  liquors,  and  to  sell  the  other 
personal  property  In  his  possession  by  virtue 
of  the  search  warrant  The  result  of  the  ap- 
peal to  the  district  court  was  a  Judgment  af- 
firming the  Judgment  of  the  Justice  convict- 
ing the  defendant,  and  further  adjudging 
that  the  sheriff  destroy  the  liquors  and  sell 
the  other  property  seized  on  the  warrant  as 
upon  execution.  The  defendant  appealed 
from  this  Judgment  to  this  court 

1.  His  first  contention  here  Is  that  the  jus- 
tice had  no  Jurisdiction  of  the  offense  charg- 
ed, because  the  defendant,  under  the  statute 
creating  it,  may  be  punished  by  a  fine  ex- 
ceeding $100  or  by  imprisonment  In  the 
county  Jail  exceeding  90  days.  If  such  be  a 
proper  construction  of  the  statute,  the  Jus- 
tice was  without  Jurisdiction.  Const  Minn, 
art  6,  I  8.  The  statute  (section  1550)  de- 
clares a  violation  of  It  to  be  a  misdemeanor, 
punishable  by  a  flue  of  not  leas  than  $50  or 
by  imprisonment  in  the  county  Jail  for  not 
less  than  30  days,  but  does  not  fix  the  maxi- 
mum penalty.  This  section  does  not  purport 
to  fix  or  prescribe  the  punishment  for  a  vio- 
lation of  the  statute.  It  simply  fixes  a  mini- 
mum limit  of  punishment,  and  by  necessary 
Implication  forbids  a  lesser  punishment  in 
cases  of  conviction  under  the  statute,  and  to 
this  extent  only  it  limits  the  application  In 
such  cases  of  Rev.  Laws  1905,  f  4703,  which 
provides  that:  "Whoever  Is  convicted  of  a 
misdemeanor  for  which  no  punishment  Is  pre- 
scribed by  any  statute  in  force  at  the  time 
of  conviction  and  sentence  shall  be  punished 
by  Imprisonment  in  the  county  jail  for  not 
more  than  three  months  or  by  a  fine  of  not 
more  than  one  hundred  dollars."  It  follows, 
from  a  consideration  of  the  two  sections, 
that  the  punishment  for  the  offense  of  keep- 
ing an  unlicensed  drinking  place  Is  by  a  fine 
not  less  than  $50  nor  more  than  $100,  or  by 
imprisonment  In  the  county  Jail  not  less  than 
30  days  nor  more  than  3  months,  and  that  a 
justice  of  the  peace  his  Jurisdiction  of  the 
offense.  State  v.  Klght,  106  Minn.  371,  119 
N.  W.  66. 

The  fact  that  the  statute  (section  1554) 
provides  for  the  destruction  of  the  liquors 
and  the  sale  of  other  property  used  In  the 
business  of  keeping  an  unlicensed  drinking 
place,  which  In  this  case  were  of  the  value  of 
$000,  does  not  affect  the  Jurisdiction  of  the 
Justice  to  hear  and  determine  the  complaint 
for  a  violation  of  ttie  statute,  for  the  reason 
that  the  forfeiture  and  disposition  of  such 


property  follows  as  an  Incident  to  the  con- 
victlon,  as  a  proper  exercise  of  the  police 
power  of  the  state.  The  Judgment  appealed 
from.  In  so  far  as  it  convicts  and  punishes 
the  defendant  for  keeping  an  unlicensed 
drinking  plnK«,  Is  valid. 

2.  This  brings  us  to  the  question  whether 
the  Judgment  is  valid  in  so  far  as  It  directs 
the  destruction  of  the  liquors  and  the  sale 
of  the  other  property  used  In  keeping  the  for- 
bidden place.  It  is  the  contention  of  the  de- 
fendant In  this  connection  that  the  statute 
(Rev.  Laws  1906,  U  1653,  1654)  is  unconsti- 
tutional, for  the  reason  that  It  provides  for 
the  seizure  and  sale  of  private  property  with- 
out due  proc^  of  law.  We  held,  in  the  case 
of  State  V.  Stoffels,  89  Minn.  205,  94  N.  W. 
675,  that  a  similar  statute  was  constitutional, 
for  the  reason  that:  "Ko  one  questions  the 
validity  of  laws  providing  for  the  Issuing  of 
warrants  for  the  search,  seizure,  and  destruc- 
tion of  implements  of  gaming,  lottery  tickets, 
and  obscene  books,  and  other  similar  articles 
and  means  of  crime.  But  it  has  been  ques- 
tioned by  some  courts  whether  Intoxicating 
liquors  are  property  of  such  character  as  to 
be  subject  to  the  application  of  this  rule. 
They  do  not  per  se  fall  within  the  rule,  but 
on  principle,  and  the  great  weight  of  Judicial 
authority.  It  must  be  held  that  when  they 
are  kept  for  sale  In  violation  of  the  laws  of 
the  state,  and  are  Intended  to  be  used  as  the 
subject  or  means  of  crime,  it  is  a  question 
solely  for  the  lawmaking  power  to  determine 
whether  they  ought  to  be  subjected  to  the 
rule  we  have  stated.  Therefore  statutes  au- 
thorizing the  Issuance  of  search  warrants  to 
search  for  Intoxicating  liquors  illegally  kept 
for  sale,  and  directing  their  seizure  when 
found,  and  their  forfeiture  or  destruiftlon, 
are  constitutional."  We  hold  the  statute 
constitutional. 

The  last  contention  to  be  considered  Is  to 
the  effect  that  the  warrant  of  arrest.  In  so 
far  as  It  directed  a  search  for  and  seizure 
of  the  liquors  and  property  used  In  the  keep- 
ing of  the  unlicensed  drinking  place,  was 
void,  for  the  reason  that  there  was  no  com- 
plaint on  oath  describing  the  place  to  be 
searched  and  the  things  to  be  seized,  as  re- 
quired by  article  1,  i  10,  of  the  Constitution 
of  the  state.  The  search  and  seizure  warrant 
was  properly  Included  In  the  warrant  of  ar- 
rest as  an  Incident  thereto,  by  virtue  of  the 
statute  (section  1553).  State  v.  Stoffels,  89 
Minn.  205,  94  N.  W.  675.  The  warrant  sub- 
stantially described  the  place  to  be  search- 
ed, and  the  things  to  be  seized,  namely,  the 
Intoxicating  liquors  and  other  property  used 
In  connection  with  the  unlawful  business. 
The  ultimate  question,  however,  is  whether 
the  warrant  in  this  respect  is  supported  by 
the  complaint;  that  is  by  an  oath,  within 
the  meaning  of  the  Constitution. 

The  complaint  which  was  duly  sworn  to, 
sufficiently  described  the  premises  whidi  the 
defendant  was  charged  with  keeping  as  an 
unlicensed  drinking  place,  and  stated  that  he 
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did  keep  and  sell  therein  Intoxicating  Ugnon 
contrary  to  the  statute,  bat  made  no  refer- 
ence to  other  things  connected  with  the  busi- 
ness, such  as  bottles,  Jugs,  kegs,  bar,  and  fix- 
tures; that  la,  the  necessary  equipment  of 
the  unlawful  bnslneBS.  It  is  apparent  from 
the  very  nature  of  the  case  that  there  can 
be  no  spedflc  description  of  such  equipment 
In  adrance  of  seizure,  and  to  require  it  would 
defeat  the  purpose  of  the  statute.  There- 
fore a  general  description  In  the  complaint 
and  warrant  of  the  equipment,  if  as  specific 
as  the  nature  of  the  case  will  reasonably 
permit.  Is  all  that  is  required.  It  follows 
that  the  complaint  and  warrant  In  this  case 
were  unquestionably  valid  as  to  the  arrest  of 
the  defendant  and  the  seizure  of  the  Intoxi- 
cating liquors.  Whether  the  defendant  would 
bare  been  entitled,  on  motion  made  In  due 
time,  to  have  had  the  equipment  released 
from  the  custody  of  the  sheriff,  on  the  gronnd 
that  the  seizure  as  to  It  was  not  Justified  by 
the  complaint,  is  a  question  not  presented  by 
the  record.  No  such  motion  or  claim  was 
made  in  Justice  court  The  evidence  taken 
on  the  trial  of  the  defendant  was  not  made  a 
part  of  the  record,  or  returned  to  the  district 
court  on  the  appeal  to  that  court  on  ques- 
tions of  law  alone,  and  the  presumption  is 
conclusive  that  the  defendant  did,  as  a  mat- 
ter of  fact,  keep  an  unlicensed  place,  and 
that  the  intoxicating  liquors  and  other  prop- 
erty found  and  seized  therein  by  the  sheriff 
were,  as  a  matter  of  fact,  used  by  the  de- 
fendant in  the  unlawful  act  of  keeping  such 
place. 

It  follows,  by  virtue  of  the  statute,  that 
sudi  liquors  and  property  were  forfeited,  and 
after  the  conviction  of  the  defendant  the 
sheriff  was  legally  ordered  to  destroy  the 
liquors  and  to  sell  the  other  property ;  that 
is,  the  equipment  of  the  unlawful  place. 

Judgment  afllrmed. 


HUGHES  V.   PAYNE. 

(Supreme  CSourt  of  South  Dakota.     March  1, 
1911.) 

1.  REFOKKATIOIf    OT   IRBTBUIRNTS    (|    19*)  — 
MiSTAKX. 

Mistake  which  may  be  corrected  by  refor- 
mation must  be  mutual,  and  the  reformation 
can  only  be  made  as  to  such  matters  as  the  par- 
ties at  the  time  of  execution  of  the  instrument 
mutually  intended  to  put  into  the  writing  and 
by  reason  of  mistake,  accident,  or  oversight 
failed  to  insert  therein. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instmments,  Cent.  Dig.  i|  74-78 ;   Dec.  Dig. 

2.  Eefobhatioit  or  IirsTBumNTS  ({  19*)  — 
Gbourds— Mistake. 

Where  a  vendee  made  a  payment  on  the 
purchase  price  and  wrote  out  a  receipt  to  the 
effect  that  the  vendor  bad  received  a  sum  of 
money  in  pert  payment  on  a  certain  descrip- 
tion of  land,  tlie  vendee  was  not  entitled  to  ref- 
ormation of  the  receipt,  so  that  it  would  include 
all  the  terms  of  the  oral  contract  of  sale,  on  the 


ground  of  mistake,  where  there  was  no  evidence 
to  show  that  the  vendor  intended  to  sign  any 
other  instrument  than  the  receipt  as  it  was  at 
the  time  he  signed  it,  and  plaintiff's  testimony 
showed  that  he  did  not  include  the  terms  be- 
cause he  had  not  had  tmfficient  experience  in 
each  line  of  business. 

[EM.  Note. — For  other  cases,  see  Reformation 
of  Instrumraits,  Dec.  Dig.  {  19.*] 
3.  RKFOBKATION  or  IlfSTBUUBNTB  ({  1*)— Na- 

TCBii  or  Remedy. 

Suits  to  reform  Instmments  are  predicat- 
ed on  the  proposition  that  the  court  cannot 
make  such  a  contract  as  the  parties  ought  to 
have  made  or  wonld  have  made  if  better  inform- 
ed, but  the  court  merely  makes  the  contract 
what  the  parties  intended  at  the  time  of  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  1 ;  Dec  Dig.  f  1.*] 

Appeal  from  Circuit  Court,  Walworth 
County;   Lyman  T.  Bouchor,  Judge. 

Action  by  E.  C.  Hughes  against  W.  H. 
Payne.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

J.  H.  Perry  and  Charles  M.  Stevens,  for 
appellant.  Taubman  &  Williamson,  for  re- 
spondent. 

McCOT,  J.  In  this  case  plaintiff  claimed 
that  on  the  5th  day  of  April,  1906,  he  agreed 
to  purchase  and  the  defendant  agreed  to  sell 
to  him  the  S.  B.  %  of  section  30,  township 
124,  range  79,  in  Walworth  county,  at  the 
agreed  price  of  $12  per  acre;  that  $300  of 
the  purchase  price  was  paid  down  in  cash, 
and  it  was  further  agreed  that  the  balance 
of  the  purchase  price  was  to  be  paid  in 
about  a  week,  when  the  deed  to  the  land  was 
to  be  delivered  to  plaintiff.  The  only  writ- 
ing that  took  place  between  these  parties 
in  such  transaction  was  the  following  in- 
strument: "Java,  S.  D.,  April  5,  190e.  Re- 
ceived of  B.  C.  Hughes  three  hundred  dol- 
lars  ($300.00)  in  part  payment  on  8.  B. 
quarter,  section  80,  T.  124-79,  in  Walworth 
county.  S.  D.  W.  H.  Payne."  Plaintiff  in- 
stituted this  action  to  refprm  the  above  in- 
strument so  that  it  would  include  all  the 
terms  of  the  foregoing  oral  contract,  claim- 
ing that  plaintiff  when  he  wrote  said  re- 
ceipt had,  by  mistake,  omitted  the  terms  of 
the  sale  therefrom,  and  then  asked  for  spe- 
cific performance  of  said  contract  as  so  re- 
formed. Defendant,  among  other  defenses, 
made  a  general  denial  of  all  the  allegations 
of  the  complaint.  On  the  trial  plaintiff  testi- 
fied "that  all  the  terms  and  conditions  of 
the  purchase  and  sale  of  this  real  estate  are 
not  Included  in  this  receipt  They  were  not 
included  for  the  reason  that  it  was  a  mis- 
take on  my  part,  not  having  experience  In 
this  line  of  business,  to  put  it  in."  Among 
others  the  court  made  the  following  findings: 
"That  the  evidence  in  this  case  is  insufficient 
to  establish  a  prima  facie  case  on  behalf  of 
plaintiff  for  the  specific  performance  of  the 
contract  set  out  in  the  complaint;  that  there 
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wtm  no  mistake  of  fact  or  of  law  or  frand 
connected  with  the  transaction;  that  plain- 
tiff carelessly  neglected  to  have  the  contract 
between  defendant  and  himself,  or  memoran- 
dum thereof,  reduced  to  writing,  with  the  ex- 
ception of  the  receipt"  Judgment  on  the 
findings  was  rendered  In  faTor  of  defendant. 
Plaintiff  appeals,  raising  the  correctness  of 
these  findings,  contending,  in  effect,  that 
these  findings  are  against  the  law  and  the 
evidence.  We  are  of  the  opinion  that  the 
findings  and  Judgment  are  right 

It  is  not  every  mistake;  In  connection  with 
the  drawing  of  a  contract  that  may  be  re- 
formed. It  Is  elementary,  In  the  absence  of 
fraud,  that  the  mistake  which  may  be  cor- 
rected by  legal  reformation  must  be  mutual 
between  the  parties,  and  the  reformation  can 
only  be  made  as  to  such  matters  as  the  par- 
ties, at  the  time  of  the  execution  of  the  In- 
strument, mutually  intended  to  put  Into  the 
writing,  and  by  reason  of  mistake,  accident, 
or  oversight  failed  to  Insert  therein.  There 
is  an  entire  absence  of  evidence  in  this  case 
tending  to  show  that  W.  H.  Payne  ever  In- 
tended to  sign  any  instrument  other  than 
the'recelpt  hi  its  condition  as  It  actually  was 
at  the  time  he  signed  the  same.  There  was 
no  mistake  on  the  part  of  Payne.  Plaintiff's 
testimony  is  that  the  mistake  was  on  his 
part  There  is  an  entire  lack  of  testimony 
tending  to  show  that  plaintiff  himself,  at  the 
time  he  drew  this  receipt,  Intended  to  include 
therein  any  words  or  terms  or  conditions 
other  than  those  actually  appearing  therein. 
The  plaintiff  himself  does  not  testify  that 
he  Intended  to  write  or  Insert  the  full  terms 
of  the  oral  agreement  into  this  receipt  and 
that  it  was  by  reason  of  accident  or  over- 
sight on  his  part,  snch  terms  and  conditions 
did  not  appear  therein,  but  on  the  contrary, 
he  testified  that  the  mistake  occurred  on  ac- 
count of  his  Inexperience  in  that  line  of  busi- 
ness. There  Is  no  evidence  in  this  case  tend- 
ing to  show  that  either  party  at  the  time 
of  the  execution  of  this  writing  intended 
that  the  same  should  be  anything  other  than 
simply  a  receipt  for  the  payment  of  money. 
There  is  no  testimony  that  either  party  at 
that  time  Intended  that  this  written  receipt 
shonld  embody  the  full  and  complete  terms 
of  the  oral  agreement.  It  Is  possibly  true, 
however,  that  plaintiff  may  have  made  a  mis- 
take, as  a  business  proposition,  in  not  In- 
cluding the  full  terms  of  the  sale  in  the  re- 
ceipt, and  that  he  would  not  have  made  suCh 
mistake  had  he  been  better  informed  and  had 
more  exx>erience  on  the  subject  of  real  estate 
contracte,  but  nevertheless,  so  far  as  the 
evidence  In  this  case  shows  the  receipt  In 
its  actual  form,  was  Just  what  the  parties 
then  intended  it  should  be.  Plaintiff,  who 
drew  up  this  receipt  and  defendant,  who 
signed  the  same,  both  could  not  help  bat 
Know,  that  at  the  time  of  its  execution  and 
delivery,  It  did  not  contain  the  full  terms  of 


the  oral  contract  At  the  time  this  instru- 
ment was  executed,  both  parties  were  in  full 
possession  of  the  knowledge  that  the  receipt 
did  not  contain  all  the  terms  of  the  oral 
contract  of  sale.  The  plain  import  of  plain- 
tiff's testimony  is  that  had  he  been  more  ex- 
perienced in  that  Hne  of  business  he  wonld 
not  have  made  the  business  mistake  of  leav- 
ing the  terms  of  the  agreement  out  of  the  re- 
ceipt Equity  does  not  furnish  relief  for 
such  mistakes.  Where  an  instrument  Is  exe- 
cuted according  to  the  intention  and  under- 
standing of  the  parties,  at  the  time  of  execn- 
tion,  and  with  full  knowledge  of  the  facts, 
such  knowledge  and  execution  wOI  operate 
to  defeat  an  action  to  reform,  in  that  it  neg- 
atives mutual  mistake.  It  is  not  what  the 
parties  would  have  Intended,  if  they  had 
known  better,  but  what  did  they  Infend  at 
the  time,  informed  as  they  were.  S4  Cyc. 
947;  Andrus  v.  Blazzard,  23  Utah,  233,  63 
Pac.  888,  54  li.  R.  A.  354.  The  proposition 
that  lies  at  the  foundation  of  all  suits  to 
reform  Is  that  the  court  cannot  make  sudi  a 
contract  as  it  thinks  the  parties  ought  to 
have  made,  or  would  have  made,  if  better 
Informed,  but  merely  makes  It  what  the  par- 
ties Intended,  at  the  time  of  its  execution, 
it  should  be.  St  Anthony  Power  Co.  y.  Mer- 
riam,  35  Minn.  42,  27  N.  W.  199.  In  a  bill 
to  reform  a  contract  an  allegation  that,  "It 
was  never  conceived  by  either  of  the  parties 
that  it  was  necessary  to  reduce  all  of  said 
contract  to  writing  in  order  to  make  the 
same  binding  between  the  parties  thereto," 
negatives  any  theory  of  accidental  omission, 
and  does  not  present  a  cause  for  equitable 
relief.  Clark  v.  Hart,  57  Ala.  390.  Stodolka 
V.  Novotny,  144  111.  125.  33  N.  E.  534; 
Roundy  v.  Kent,  75  Iowa,  662,  37  N.  W.  146 ; 
Andrew  v.  Spurr,  8  Allen  (Mass.)  412;  Wise 
T.  Brooks,  69  Miss.  891,  13  South.  836; 
Grieve  t.  Grieve,  15  Wyo.  358,  89  Pac.  569, 
9  L.  R.  A.  (N.  S.)  1211.  The  receipt  for  pur- 
chase price,  under  an  oral  agreement  to.  selt 
land,  which  was  known  at  the  time  of  exe- 
cution not  to  contain  the  full  terms  of  the 
oral  agreement,  cannot  be  reformed ;  It  must 
appear  that  both  parties  Intended  at  the 
time  the  Instrument  was  drawn,  to  have  the 
alleged  omissions  inserted.  Henderson  v. 
Stokes,  42  N.  J.  Eq.  586,  8  AU.  718.  This 
last  case  cited.  In  principle,  is  precisely  the 
same  as  the  case  at  bar. 

If  these  parties  had  attempted  to  make  a 
written  contract  of  sale,  and  had  omitted 
some  of  the  terms  thereof,  then  the  case 
might  present  a  different  aspect;  but  the 
evidence  does  not  show  that  they  intended  to 
make  any  written  instrument  other  than  a 
receipt  for  the  payment  of  money.  There 
Is  no  evidence  thaf  either  party,  at  the  time 
this  receipt  was  drawn,  intended  that  the 
same  should  be  a  written  contract  of  sale  em- 
bodying the  terms  and  conditions  thereof. 
Under  the  evidence  In  this  case^  upon  no  the- 
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ory  would  appellant  be  entitied  to  the  relief 

BOUgbt 

Finding  no  error  In  the  record  the  Judg- 
ment ot  the  trial  court  Is  affirmed. 


pauij  book  CO.  v.  ringsdorf. 

(Sapieme   Court  of  Sonth   Dakota.     March  8, 
1911.) 

APPEAI.  AlTD   Erbok   (|   773*)— Atfibicanok— 

FaILUBE  to  FII.B  Bbiefs. 

The  order  appealed  from  will  be  aiBrmed, 
where  neither  party  files  a  brief. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  3108-3110;  Dec.  Dig.  | 
773.*] 

Appeal  from  Orcult  Court,  Hyde  County; 
Lyman  T.  Boucher,  Judge. 

Action  by  the  Paul  Book  Company  against 
W.  M,  Ringsdorf.  From  an  adverse  order, 
plaintiff  appeals.    Affirmed. 

L.  E.  Whltcber,  for  appellant  M.  C  Cun- 
ningham, for  respondent 

McCOT,  J.  This  Is  an  appeal  from  an  or- 
der of  the  circuit  court  denying  a  motion  to 
dismiss  an  appeal  from  the  justice  court  to 
the  circuit  court.  Neither  party  has  filed  a 
brief  In  this  court  Under  the  rule  well  es- 
tablished by  numerous  decisions,  where  nei- 
ther party  flies  a  brief,  the  order  appealed 
from  will  be  and  Is  hereby  affirmed. 


KERR  y.  MELUM. 

(Supreme  Court  of  South  Dakota.     March  1, 
1911.) 

1.  'Witnesses  (8  273*)  —  Fraud  —  Cboss-Ex- 

AMINATION — FEBSOW  CHAROED  WITH  FRAUD. 

Where  a  person  charged  with  fraud  testi- 
fies, the  broadest  latitude  of  cross-examination 
should  be  permitted;  but  this  rule  does  not  ap- 
ply where  such  a  person  not  a  party  Is  called 
by  plaintiff,  who  is  seeking  to  prove  fraud,  and 
the  defendant  is  a  confederate  of  the  witness, 
and  plaintifF  does  not  ask  the  witness  as  to  the 
intent  with  whidi  a  particular  act  was  done. 

[Ed.   Note. — For  other  cases,  see   Witnesses, 
Cent  IMg.  II  963,  964;    Dec.  Dig.  f  273.*] 

2.  Witnesses  (8  273*)— Cboss-Examihatiok— 

DlSCBETION   OF  THE  TBIAI,  COUBT. 

The  scope  of  the  cross-examination  of  a 
witness  is  largely  within  the  discretion  of  the 
trial  court  and  the  refusal  of  a  broad  cross- 
examination  of  a  witness  who,  though  charged 
with  fraud,  was  called  by  the  plaintiff  and  is 
a  confederate  of  the  defendant  was  not  an 
abuse  of  that  discretion. 

[E^'  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  18  963,  964;    Dec.  Dig.  |  273.*]^ 

3.  Bankbuptct  <|   166*)  —  'Tbkrbbrox"— 
Statutes. 

Where  a  mortgagee  purchased  a  restaurant 
from  the  mortgagor,  the  consideration  being  the 
satisfaction  of  the  mortgage  and  the  payment 
of  another  debt  and  toe  restaurant  was  of 
greater  value  than  the  consideration,  and  the 
transaction  occurred  within  four  months  of  the 
mortgagor's   voluntary  petition  in  bankruptcy. 


it  was  a  preference  under  the  national  bank- 
ruptcy act  (Act  July  1,  1898,  c.  641,  I  60,  80 
Stat.  662  [U.  S.  Comp.  St.  1901,  p.  3445]),  pro- 
viding that,  if  an  insolvent  within  four  months 
of  bankruptcy  transfers  his  property  so  as  to 
enable  one  creditor  to  obtain  greater  percentage 
of  the  debt  than  the  others,  it  is  a  preference, 
and  section  70  having  reference  to  m«  title  of 
the  trustee  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  259,  260,  266 ;   Dec.  Dig.  8  165.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5498,  3499;   voL  8,  p.  7769.] 

4.  Bankruptcy     (§     165*)  —  Fxkfebkncb— 

Fraudulent  Conveyances. 

Where  the  only  mortgagee  of  an  insolvent's 
property  receives  property  in  excess  of  the  value 
of  the  mortgage,  the  transaction  to  the  extent 
of  the  excess  is  a  preference,  for,  while  the 
mortgagee  as  the  only  one  of  bis  class  has  a 
right  under  the  mortgage  to  payment  prior  to 
unsecured  creditors,  that  right  does  not  entitle 
him  to  receive  property  in  excess  of  the  mort- 
gage, to  the  exclusion  of  unsecured  creditors; 
and  hence  the  excess  may  be  recovered  from  him 
for  the  benefit  of  the  others. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy^ 
Cent  Dig.  H  259,  260,  266;   Dec.  Dig.  S  163.*[ 

Appeal  from  Circuit  Court  Beadle  County ; 
Alva  E.  Taylor,  Judge. 

Action  by  George  Kerr,  as  trustee  in  bank- 
ruptcy of  the  estate  of  Le  Roy  W.  Flower, 
against  John  A.  Melum.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Gardner,  Falrbank  &  Oburcbill,  for  appel- 
lant   A.  W.  Wllmarth,  tor  respondent 


McGOT,  J.  The  facts  In  this  case  are  as 
follows:  On  the  2l8t  day  of  November,  1906, 
one  Le  Roy  W.  Flower  was  the  owner  of  the 
Owl  Restaurant  In  Huron,  and  on  that  day 
sold  the  same  to  defendant  John  A.  Melum, 
for  a  consideration  of  $1,718.  At  the  time  of 
the  sale.  Flower  was  indebted  to  Melum  In 
the  sum  of  $1,000  past  due,  and  secured  by 
a  chattel  mortgage  upon  the  restaurant  prop- 
erty, consisting  of  counters,  show  cases, 
stoves,  dishes,  cooking  utensils,  cash  register, 
beds  and  bedding,  chairs,  and  many  other 
kinds  of  fixtures  and  utenisils  ordinarily  used 
In  the  restaurant  business.  The  real  estate 
on  which  said  restaurant  'was  situated  was 
owned  by  other  parties  from  whom  Flower 
rented  the  same.  The  said  restaurant  prop- 
erty, the  subject  of  said  sale,  consisted  of 
personal  property  only.  One  thousand  dol- 
lars of  the  consideration  for  this  sale  was 
paid  to  Flower  by  the  satisfaction  and  can- 
cellation of  the  eald,  debt  for  that  amount 
due  to  Melum.  At  the  time  of  this  sale 
Flower  was  also  Indebted  to  the  Standard 
Savings  Bank  of  Huron  in  the  sum  of  $718, 
and  as  a  x>art  of  the  consideration  for  said' 
sale  Melum  agreed  to.  and  did  pay  the  said 
debt  of  $718  to  the  bank,  so  that  Flower,  in 
fact  received  no  money  or  consideration  at 
all  on  account  of  the  sale  and  transfer  of 
said  restaurant  to  Melum  other  than  the  sat- 
isfaction of  these  two  debts  amounting  to 
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11,718.  The  1718  debt  to  the  bank  was  se- 
cured by  a  pledge  of  certain  book  accounts 
and  the  proceeds  of  an  Insurance  policy,  and, 
after  the  payment  of  the  $718  by  Melum  to 
the  bank,  the  bank  delivered  the  proceeds  of 
the  Insurance  policy,  $900  In  cash,  and  the 
unpaid  book  accounts  to,  and  the  same  were 
received  and  kept  by,  Melnm  as  his  property, 
excepting  $S0  of  the  proceeds  of  the  insur- 
ance policy,  which  was  turned  over  to  Flow- 
er. The  said  Owl  Restaurant  property,  the 
said  Insurance  policy  proceeds,  and  said  book 
accounts  were  the  only  properties  owned  by 
Blower.  Flower  at  the  time  of  this  sale  was 
indebted  to  the  total  amount  of  $3,000,  and 
was  then  Insolvent  On  the  1st  day  of  Feb- 
ruary, 1007,  and  within  four  months  after 
the  making  of  said  sale  to  Melnm,  Flower  fil- 
ed voluntary  petition  In  bankruptcy,  and 
was  subsequently  adjudged  a  bankrupt,  and 
the  plaintiff,  George  Kerr,  was  appointed 
trustee.  Plaintiff  then  instituted  this  action, 
claiming  that  the  said  restaurant  property 
at  the  time  of  said  sale  to  Melum  was  of  the 
reasonable  valne  of  $2,500,  and  that  by  the 
transaction  of  said  sale  it  was  intended  to 
give  Melum  a  fraudulent  and  unlawful  pref- 
erence over  the  other  creditors  of  Flower, 
and  with  the  Intent  to  hinder  and  delay  such 
creditors  In  the  collection  of  their  debts. 
Plaintiff,  as  such  trustee,  made  demand  on 
Melum  for  the  possession  of  said  restaurant 
property  and  proceeds  of  said  insurance  pol- 
icy and  said  book  accounts,  and,  upon  refus- 
al to  deliver  the  same,  brought  this  suit 
against  defendant  to  recover  the  value  there- 
of of  $2,500.  Defendant,  while  admitting 
that  he  purchased  said  restaurant  property 
,  from  Flower  for  $1,718,  and  paid  for  the 
same  as  above  stated,  denied  that  any  fraud- 
ulent or  unlawful  preference  was  intended 
thereby,  and  also  alleged  that  said  transac- 
tion was  bona  fide  and  in  good  faith,  and 
that  said  property  was  in  fact  of  much  less 
value  than  $1,718.  This  jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  $500.  Defend- 
ant, as  appellant,  has  brought  the  cause  be- 
fore this  court  on  appeal,  assigning  many  er- 
rors, many  of  which  errors,  assigned  by  the 
abstract,  are  not  mentioned  in  appellant's 
brief,  and  we  shall  therefore  only  consider 
those  mentioned  in  the  brief. 

Appellant,  first,  contends  that  the  court 
erred  In  restricting  the  cross-examination 
of  Flower  when  he  was  called  as  a  witness 
for  plaintiff,  on  the  ground  that,  where  fraud 
is  charged  and  the  person  so  charged  goes  on 
the  witness  stand,  the  broadest  latitude  of 
cross-examination  should  be  permitted. 
While  this  is  true  as  a  general  rule,  still  we 
are  of  the  opinion  this  rule  has  no  applica- 
tion under  the  circumstances  of  this  case. 
If  Flower  had  been  called  as  a  Witness  by 
defendant,  which  he  very  properly  might 
have  been,  and  while  so  acting  as  a  witness 
for  defendant  had  denied  any  intention  to 
defraud,  then  plaintiff  might  have  availed 


himself  of  the  rule  permittinK  .the  broadest 
latitude  of  cross-examination.  The  reason 
for  this  rule  seems  to  lie  in  the  fact  that 
generally  frauds  are  secretly  committed,  and 
the  knowledge  and  facts  and  circumstances 
thereof  exist  only  in  the  minds  of  the  perpe- 
trators thereof,  and  this  broad  latitude  on 
cross-examination  is  jnstlfled  on  the  ground 
that  It  might  afford  a  method  for  the  dls- 
covery  of  such  fraud,  bnt,  where  a  .plaintiff 
char«^g  fraud,  to  prove  some  fact  material 
to  his  side  of  the  cause,  calls  to  the  witness 
stand  one  of  the  alleged  perpetrators  of  such 
alleged  fraud,  although  not  a  party  to  the 
suit,  but  makes  no  inquiry  of  the  witness  as 
to  the  intention  with  which  an  act  testified 
to  was  done,  such  plaintiff  does  not  open 
the  way  for  the  defendant,  who  is  also  charg- 
ed as  a  participator  in  such  fraud  to  cross- 
examine  his  alleged  confederate  In  alleged 
fraud  under  this  rule  permitting  broad  lati- 
tude on  cross-examination.  If  there  actually 
was  any  fraud  in  the  alleged  transaction,  the 
secrets  and  circumstances  thereof  were  with- 
in the  knowledge  of  the  participators  there- 
in, and  they  were  not  in  need  of  this  broad 
latitude  on  cross-examination  to  discover 
their  own  fraud.  Under  such  circnmstances, 
the  plaintiff  should  not  be  boond  by  the 
statements  of  such  a  witness  on  cross-exami- 
nation, when  plaintiff  had  not  opened. the 
way  therefor.  The  permissibility  of  snch 
broad  latitude  on  cross-examination  is  very 
largely  within  the  discretion  of  the  trial 
court,  and  it  clearly  appears  that  the  trial 
court  under  the  circumstances  of  this  case 
did  not  abuse  such  discretion  by  limiting  the 
cross-examination  of  the  witness  Flower. 

Appellant  next  contends  that  the  sale 
from  Flower  to  Melum  did  not  constitute  a 
preference  or  fraudulent  conveyance.  We 
are  of  the  opinion  that  this  contention  is  not 
well  founded.  The  transaction  of  this  sale 
in  question  is  in  violation  of  both  sections 
00  and  70  of  the  federal  bankruptcy  act  of 
1898  (Act  July  1,  1808,  c  541,  30  Stat.  662, 
565  [U.  S.  Comp.  St.  1901,  pp.  3445,  8451]). 
Conceding,  without  deciding,  that  Melum  had 
the  right  to  purchase  this  property  from 
Flower  to  satisfy  the  debt  of  the  bank  as 
well  as  to  satisfy  his  own  debt,  it  would 
amount  to  a  constructive  fraud  and  an  un- 
lawful preference  for  Melum,  within  four 
months  of  the  Institntion  of  the  bankruptcy 
proceedings,  to  so  receive  property  of  an  in- 
solvent debtor  far  In  excess  In  value  of  the 
amounts  of  the  consideration  given  by  him 
for  the  property.  If  this  were  permissible 
and  did  not  constitute  an  unlawful  prefer- 
ence or  a  constructive  fraud.  It  would  fur- 
nish a  method  by  which  an  unlawful  pref- 
erence might  In  effect  be  obtained,  and  other 
creditors,  whose  debts  were  not  canceled  by 
such  sale,  fraudulently  hindered  and  delayed 
In  the  collection  of  their  just  debts.  The 
contention  of  respondent  is  that  defendant 
should  return  to  plaintiff  for  the  benefit  of 
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the  onaecured  creditors  tbe  ezcem  tn  value 
of  said  property  over  and  above  wbat  It 
took  to  satisfy  tbe  debts  which  made  up  the 
consideratloii  for  tbe  transfer  from  Flower 
to  Melnm.  In  this  contention  we  are  of  the 
opinion  respondent  is  In  the  right.  This  po- 
sition seems  to  be  substantiated  by  the  fol- 
lowing authorities:  In  Lockren  v.  Bustan,  9 
N.  D.  43.  81  N.  W.  80,  It  Is  held:  "That  If 
tbe  creditor  recelyes  only  so  much  property 
as  la  reasonably  necessary  to  satisfy  his 
debt,  and  receives  it  In  good  faith  for  that 
purpose,  the  fact  that  he  may  know  that  his 
grantor  Is  actuated  solely  by  a  desire  to  de- 
fraud bis  other  creditors  will  In  no  manner 
taint  the  transaction."  Also  In  this  connec- 
tion see  Collier  on  Bankruptcy  (7tb  Ed.)  p. 
.£62:  "An  Intent  to  prefer  Is  not  required  to 
be  specifically  proven,  but  Is  conclusively  pre- 
sumed from  the  effect  of  tbe  transaction  In 
giving  one  creditor  a  greater  percentage  of 
hla  debt  than  any  other  creditor  of  a  like 
class.  If  the  effect  of  the  transfer  Is  to  enable 
the  creditor  to  receive  out  of  the  debtor's  es- 
tate a  larger  percentage  of  his  claim  than 
other  creditors  of  tbe  same  class,  It  con- 
stitutes a  preference."  In  the  case  at  bar, 
appellant,  being  the  only  mortgagee,  was  the 
only  one  in  his  class,  and  he  had  the  right, 
under  his  mortgage,  to  receive  sufBclent  In 
value  of  the  mortgaged  property  to  satisfy 
bis  debt,  but  he  had  the  right  to  no  more; 
and,  when  he  received  from  tbe  insolvent 
debtor  within  four  months  of  tbe  bankrupt- 
cy, property  of  value  far  In  excess  of  the 
amount  necessaiy  to  satisfy  his  debt,  the 
transaction  became,  to  the  extent  of  the  ex- 
cess at  least,  tainted,  and  constituted  an  un- 
lawful preference,  no  matter  what  the  in- 
tention of  Melnm  might  have  been.  Collier 
on  Bankruptcy,  p.  657.  The  unsecured  cred- 
itors of  the  Insolvent  debtor.  Flower,  were 
oitltled  to  have  tbe  equity  In  this  property 
over  and  above  what  It  took  to  satisfy  the 
liens  thereon  applied  towards  the  satisfac- 
tion of  their  claims,  and,  when  appellant  re- 
ceived more  than  sufficient  to  satisfy  bis 
mortgage  debt,  he  Invaded  the  rights  of  tbe 
unsecured  creditors  in  another  class,  and  to 
tbe  extent  of  this  excess,  at  least,  tbe  trans- 
action constituted  an  unlawful  preference, 
and  If  Melnm  had  knowledge,  or  was  In  pos- 
session of  facts  sufficient  to  put  bim  upon 
Inquiry  that  Flower  was  then  Insolvent,  It 
constituted  also  a  constructive  fraud  on  the 
unsecured  creditors.  The  pleadings  and 
proof  are  sufficient  to  sustain  plaintiff's 
cause  of  action  on  the  theory  of  an  unlawful 
preference  or  a  constructive  fraud.  Tbe 
facts  and  drcnmstancea  shown  in  this  case 
were  sufficient  to  put  tbe  defendant  upon  In- 
quiry as  to  Flower's  Insolvency  at  the  time 
of  tbe  transaction  In  question.  The  very 
facts  of  this  transaction  itself  were  sufficient 
for  that  purpose. 


Having  carefully  examined  each  of  the  as- 
signments of  error  discussed  In  appellant's 
brief,  we  are  of  the  opinion  that  tbe  Judg- 
ment of  tbe  circuit  court  should  be  affirmed. 

WHITING,  J.,  taking  no  part  In  this  de- 
cision. 


KBDWATBB  LAND  A  CANAL  CO.  v. 
JONES. 

(Su]br«me  Court  of  South  Dakota.     March  1, 
1»U.) 

1.  Acnon  ({  25*)— Natdbb— Legal  ob  Equi- 
table. 

The  complaint  alleged  that  plaintiff  was 
the  owner  of  a  ditch  and  the  water  therein, 
that  defendant  cut  the  embankment  and  divert- 
ed large  quantities  of  water  to  plaintiff's  dam- 
age, and  threatens  to  continue  such  diversion 
to  plaintiff's  irreparable  injury,  that  plaintiff 
had  no  adequate  remedy  at  law,  and  prayed 
that  defendant  be  enjoined,  and  for  damages. 
The  answer  alleged  facts  to  defeat  plaintiff's 
claim  to  water  in  the  ditch.  Held,  that  the  ac- 
tion alleged  was  an  equitable  action  for  an  In- 
junction, with  an  indaental  claim  for  damages, 
and  not  an  action  in  tort,  so  that  an  equitable 
defense  could  be  pleaded  thereto. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  g  25.*] 

2.  Set-Obt  awd  ComfTEBOLAiif  (I  29*)— Mat- 
TBBS  Which  Mat  Bb  Set  Off  —  Same 
Tbansaction. 

In  an  action  to  enjoin  interference  with  a 
ditch  and  taking  water  therefrom,  the  answer 
alleged  that  plaintiff  sought  to  appropriate 
through  the  ditch  tbe  waters  of  a  certam  stream 
in  violation  of  defendant's  riparian  rights  to 
use  the  water  of  the  stream  for  irrigation  un- 
der a  contract  with  plaintifTs  predecessor  in 
title,  of  which  plaintiff  had  notice  when  he  be- 
came the  owner  of  the  ditch,  and  prayed  tliat 
plaintiff  be  restrained  from  diverting  water 
from  the  stream  so  aa  to  deprive  defendant  of 
su£Scient  water  to  irrigate  nia  lands  and  for 
damages,  etc.  Held,  that  the  counterclaim  arose 
out  of  plaintiff's  claim  of  ownership  of  the 
water  in  the  stream  and  the  ditdi  as  against 
defendant's  claim  thereto,  so  that  the  facts  al- 
leged therein  were  properly  pleaded  by  way  of 
counterclaim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  |i  49-51;  Dec.  Dig.  | 
29.»] 

3.  Appeal  and  Ebbob  <|  280*)— Bxceptions— 
Aduibsior  or  Evidence. 

Rulings  upon  evidence  will  not  be  reviewed 
by  the  Supreme  Court  unless  excepted  to  at 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  1603-1515;  Dec.  Dig.  | 
260.  •] 

4.  Watbbs  and  Watxb  Coubsbs  ({  44*)— Ri- 

PABIAN  OWNEKS— IBEIOATION    DlTCHBS. 

A  riparian  owner  could  irrigate  his  land 
through  a  ditch  tapping  the  stream  on  adjoin- 
ing land  by  the  consent  of  the  owner  thereof, 
taking  the  water  from  the  stream  at  a  point 
outside  of  his  own  land. 

WE}d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  36;    Dec.  Dig.  | 
44.*] 

5.  Watebs  and  Wateb  Coubseb  (t  20*)— Ri- 

PABIAN    RlOBTS— PBIOBITT    OE    OwnBBBBIF. 

Riparian  owners  who  located  on  claims  in 
1876,  and  were  residing  thereon  on  February 
28,  1877,  when  the  lands  were  opened  to  public 
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settlement,  and  conUnued  to  reside  thereon  un- 
til after  patents  were  issned  to  them,  had  a 
claim  to  the  water  rights  prior  to  the  water 
riehts  located  in  1878  by  another,  the  patents 
relating  back  to  the  date  of  the  settlement,  so 
that  a  provision  in  the  patents  that  they  were 
subject  to  vested  and  accrued  water  rights  did 
not  apply. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  I  13;    Dec  Dig.  | 
20.*] 

6.  Watkbb  and  Water  Cotjbsm  (t  48*)— Ri- 
PABiAN  Rights— Actions  to  Pbotbot— Ad- 
mission or  Evidence.  i 

In  an  action  to  enjoin  defendant  froni  in- 
terfering with  a  ditch,  in  which  defendant  claim- 
ed prior  rights  to  the  waters  in  the  ditch  and 
in  the  stream  which  it  tapped,  evidence  was 
not  admissible  to  show  that  defendant's  grantors 
had  not  used  water  from  the  stream  for  irriga- 
tion within  a  reasonable  time  after  settlement 
upon  the  riparian  land;  a  riparian  owner's 
rights  not  depending  upon  use,  but  being  an  in- 
cident of  ownership,  wnich  can  only  be  lost  by 
adverse  user. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  8  38;    Dec  Dig.  % 
48.*] 

7.  Waters  and  Wateb  Coubseb  (|  44*)— Ri- 
PABiAN  Rights— Actions  to  Pbotkct. 

Where  the  court  found  in  an  action  in- 
volving priority  to  water  rights  that  onlv  20O 
acres  of  defendant's  240-acre  tract  could  be 
irrigated  from  a  stream  and  ditch  in  which  the 
water  rights  were  claimed,  the  decree  should 
have  awarded  him  only  sufficient  water  to  irri- 
gate such  200  acres,  and  not  water  sufficient  to 
Irrigate  the  entire  tract. 

WEld.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  36;    Dec.  Dig.  8 
44.*] 

8.  Watxbs  and  Watkb  Coubses  (|  49*)— Ri- 
FABiAN  Rights— Pboceedinqb  to  Pboteot 
—Decbee— Amount  Awabded. 

The  decree  in  an  action  to  determine  pri- 
orities in  water  rights  in  a  ditch  properly  al- 
lowed the  party  having  prior  rights  only  so 
much  water  each  season  as  was  required  to 
properly  Irrigate  the  crops  growing  on  his  ri- 
panan  land  without  specifying  the  exact  quan- 
tity, since  that  cannot  l>e  reasonably  antici- 
pated. 

WEJd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  49.*] 

9.  Watebs  and  Wateb  Coubses  d  49*)— Bi- 
PABiAN  Rights— Decbee. 

Where  the  decree  adjudicating  priority  of 
water  rights  awarded  defendant  only  such  wa- 
ter as  he  could  use  for  irrigation  of  nis  riparian 
land,  an  objection  that  a  provision  thereof  giv- 
ing defendant  the  right  ''at  all  times  to  take 
such  water  from  said;  ditch"  permitted  defend- 
ant to  take  water  at  other  times  than  during 
the  irrigating  season  was  untenable. 

WEU.  Note.— For  other  cases,  see  Waters  and 
ater  Coarses,  Dec.  Dig.  |  49.*] 

10.  Watebs  and  Wateb  Coubses  ({  166*)— 
RiFABiAN  Rights. 

Where  defendant  was  entitled  to  take  wa- 
ter from  plaintiff's  ditch  for  irrigating  purposes, 
it  was  immaterial  at  what  point  upon  the  ditch 
defendant  chose  to  divert  the  water,  thoogh,  if 
he  selected  one  point  for  diverting  it,  tie  could 
not  thereafter  select  another  point 

WKd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  8  156.*] 

11.  Watebs  and  Wateb  Coubses  (8  156*)— 
RiPABiAN  Rights— Contbaots—Conbtbuo- 
tion. 

Where  a  contract  gave  defendant  "the  right 
and  use  forever  of  sufficient  water  to  inigate 


bis  farm,  said  water  to  be  taken  from  the  ditch 
running  through  said  described  land."  defendant 
could  use  reasonable  means  to  make  the  right 
granted  effective,  and  hence  could  cut  plaintiff's 
ditch  to  take  the  water;  that  being  the  only 
way  of  taking  it 

[Ed.  Note.— For  other  eases,  see  Waters  and 
water  Courses,  Dec  Dig.  8  166.*] 

12.  Watebs  and  Wateb  Coubses  (8  138*)— 
Wateb  Rights— Adtebse  TJbeb. 

Appropriation  by  one  riparian  owner  of  a 

certain   number  of  inches  from  a  stream  for 

20   years    without    injury   to   another   owner's 

riparian  rights  did  not  constitute   an  adverse 

user  as  to  such  other  owner. 
['Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  8  150;   Dec  Dig.  8 

138.*] 

Appeal  from  Clrcnit  Court,  Bntte  Connty; 
Levi  McGee,  Judge. 

Action  by  the  Redwater  Land  &  Canal  Com- 
pany against  John  R.  Jones.  S^om  a  judg- 
ment for  defendant  and  an  order  denying  a 
new  trial,  plaintiff  appeals.  Affirmed  as  modi- 
fled. 

A.  J.  Plowman,  for  appellant  Chambers 
Kellar  and  Jas.  O.  Stanley,  for  respondent 

SMITH,  P.  J.  In  May,  1878^  James  New- 
land  located  a  water  right  on  the  east  bank 
of  Redwater  river,  about  one  mile  below  the 
mouth  of  False  Bottom  creek,  in  Lawrence 
county,  and  posted  and  recorded  his  claim  to 
4,000  inches  of  water  for  irrigating,  milling, 
and  domestic  purposes,  and  constructed  a 
ditch  and  diverted  from  said  stream  about 
4,000  inches  of  water,  and  he  and  his  suc- 
cessors in  interest  have  continued  to  use 
said  water  since  that  time.  The  plaintiff  by 
mesne  conveyances  became  the  owner  of  said 
water  right  and  ditch.  This  water  right  was 
located  and  the  water  diverted  from  Red- 
water  river  above  the  lands  of  the  defend- 
ant In  December,  1885,  David  T.  Harrison 
and  Cora  B.  Choteau  located  a  water  right 
upon  Redwater  river  about  one  mile  down 
stream  from  the  Newland  location,  but  above 
defendant's  lands,  and  posted  and  recorded 
a  notice  claiming  4,000  inches  of  water  from 
said  stream  for  Irrigation,  milling,  and  do- 
mestic purposes,  and  constructed  a  ditch 
some  3  miles  in  length  and  for  a  time  divert- 
ed and  used  waters  of  said  river  for  Irrigat- 
ing and  other  purposes.  The  last-named 
ditch  was  of  sufficient  capacity  to  carry  4,000 
Inches  of  water.  When  both  these  water 
rights  were  located,  one  Spauldlng  and  one 
Tomllns  had  settled  upon  and  were  in  pos- 
session of  lands  now  owned  by  defendant 
below  said  water  locations.  Harrison  and 
Choteau  desired  to  construct  their  ditch 
across  said  lands.  In  consideration  of  a  right 
of  way  for  said  ditch,  Harrison  and  Choteau 
granted  and  conveyed  to  Spauldlng,  the  then 
owner,  the  right  and  use  forever  ot  waters 
to  be  taken  from  said  ditch  to  irrigate  por- 
tions of  his  said  lauds.  The  defendant  Jones 
prior  to  the  commencement  of  this  action  be- 
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oune  the  owner  by  meBiie  oonTayanoea,  and 
took  poBsesslon  of  the  lands  formerly  owned 
by  Spauldlng,  and  the  water  right  conveyed 
by  Harrison  and  Chotean  to  Spanldlng.  Prior 
to  the  commencement  of  this  action.  New- 
land,  by  pr<^)er  conveyances,  sold  and  con- 
veyed his  water  location  and  ditch  to  the 
plaintiff  corporation,  and  thereafter,  prior  to 
the  commencement  of  this  action,  plaintiff 
also  became  the  owner  at  the  water  right 
and  ditch  located  by  Chotean  and  Harrison. 
Plaintiff  had  foU  notice  of  the  alleged  rights 
of  Spanldlng  to  water  from  said  ditch  and 
acquired  its  rights  to  the  Choteau  and  Har^ 
rlson  ditch  with  notice  of  the  rights  of 
Spanldlng  and  his  grantees,  including  the  de- 
fendant. Jonea  The  plaintiff,  after  the  pui^ 
chase  of  the  Choteau  and  Harrison  ditch 
and  water  right,  enlarged  the  ditch  in  1888, 
and  abandoned  the  use  of  the  Newland  ditch, 
and  thereafter  used  the  Choteau  and  Harri- 
son ditch  for  the  purpose  of  diverting  water 
claimed  under  the  Newland  water  right,  and 
thereafter  from  time  to  time  increased  the 
amount  of  water  taken  out  of  Redwater  riv- 
er, through  said  ditch  until  the  year  1901, 
when  plaintiff  first  made  adverse  claim  to  a 
right  to  appropriate  water  as  against  defend- 
ant Spanldlng,  the  grantor  of  defendant, 
settled  upon  the  lands  now  owned  by  defend- 
ant on  May  28,  1876,  and  he  and  his  suc- 
cessors in  title  have  continued  to  cultivate 
and  improve  said  lands  continuously  'Up  to 
the  present  time.  The  defendant's  said  lands 
are  riparian  to  and  situated  upon  Redwater 
river,  and  were  public  lands  of  the  United 
States  until  February  28,  1877,  when  the 
same  were  thrown  open  to  settlement.  Said 
lands  are  riparian  to  Redwater  river,  and,  if 
Irrigated,  are  worth  at  least  $30  per  acre. 
Not  irrigated,  they  are  worth  not  to  exceed 
$10  per  acre.  Plaintiff,  claiming  the  right 
so  to  do  under  the  Newland  and  the  Choteau 
and  Harrison  water  right  locations,  diverted 
all  the  waters  of  the  Redwater  river  in  1901 
t^  means  of  a  dam  constructed  across  said 
stream,  and  carried  all  the  waters  of  said 
river  away  from  the  lands  of  defendant,  and 
distributed  the  same  to  other  lands  not 
riparian  to  said  river,  and  has  since  claimed 
and  now  claims  and  asserts  the  right  to 
maintain  said  dam  and  ditch  and  divert 
practically  all  the  waters  of  Redwater  river. 
There  has  been  sufficient  water  in  said 
stream  at  all  times  of  the  year  to  supply  the 
needs  of  all  riparian  owners  for  domestic 
and  irrigating  purposes. 

The  complaint  alleges  that  the  plaintiff  Is 
the  owner  of  the  Irrigation  ditches  or  canals 
above  referred  to,  now  known  as  the  Red- 
vrater  ditch  or  canal,  and  in  separate  para- 
graphs of  the  complaint  alleges  that  the  de- 
fendant In  the  years  1900,  1901,  and  1902,  re- 
spectively, without  the  permission  or  writ- 
ten consent  of  plaintiff  and  without  any  or- 
der of  the  court  authorizing  the  same,  re- 
peatedly interfered  with  and  cut  said  ditch 
and  diverted  a  large  quantity  of  water  there- 


from, to  the  Injury  at  the  plaintiff,  In  the 
sum  of  $100  In  each  of  said  years.  "For  a 
further  cause  of  complaint,  the  plaintiff  al- 
leges that  the  defendant  Is  contlnnlng  to 
cut  said  ditch  and  to  divert  thf  water  there- 
from, and  threatens  to  continue  to  do  so,  in 
violation  of  plaintUTs  rights  and  to  its  ir- 
reparable damage;  that  there  Is  no  plain, 
speedy,  or  adequate  remedy. in  the  ordinary 
course  of  law,  and  that  plaintiff  will  suffer 
irreparable  Injury  unless  this  court  shall 
make  an  order  restraining  defendant  from 
further  Interfering  with  said  ditch.  Where- 
fore plaintiff  prays  Judgment  for  $300  dam- 
ages for  the  interfering  with  the  said  ditch 
and  water  as  above  set  out;  and,  second, 
that  the  defendant  be  restrained  and  enjoin- 
ed from  further  Interfering  with  said  canal 
and  water  right;  and,  third,  for  costs  and 
disbursements,  and  for  such  other  and  fnr- 
ttier  relief  as  may  be'  properly  allowed."  De- 
fendant by  his  answer  admits  that  In  said 
years  and  at  the  times  alleged  In  the  com- 
plaint defendant  diverted  a  small  quantity  of 
water  from  said  ditch  In  possession  of  plain- 
tiff, and  that  such  diversion  was  without 
any  order  of  the  court  and  without  permlc- 
slon  or  consent  of  plaintiff  exc^t  as  there- 
after stated  In  said  answer ;  and  alleges  that 
such  diversion  of  watec  was  made  by  defend- 
ant under  a  claim  of  right  as  thereinafter 
folly  set  forth.  In  the  remaining  paragraphs 
of  the  answer  the  defendant  sets  forth  at 
great  length  and  with  much  minuteness  facts, 
circumstances,  and  agreements  between  the 
defendant  and  the  predecessors  In  interest  of 
the  plaintiff,  under  which  he  claims  the  right 
to  appropriate  water  from  said  ditch  for  ir- 
rigating portions  of  his  land,  and  also  alleges 
that  the  remaining  portions  of  bis  land  are 
riparian  to  the  Redwater  river,  and  that  the 
plaintiff  by  means  of  the  said  Redwater  ditch 
and  canal  is  seeking  to  appropriate  practical- 
ly all  the  waters  of  the  Redwater  river,  and 
thereby  to  deprive  the  defendant  of  his  righl 
to  use  said  water  for  Irrigation  of  his  said 
riparian  lands  and  for  domestic  uses,  and 
prays  Judgment  that  the  plaintiff  take  noth- 
ing by  this  action,  and  that  defendant  recov- 
er damage  in  the  sum  of  $500,  and  that 
plaintiff  be  enjoined  and  restrained  from  di- 
verting the  waters  of  said  Redwater  river  In 
such  manner  or  in  such  amount  as  will  de- 
prive the  defendant  of  sufficient  water  to  ir- 
rigate the  said  lands  and  premises,  and  that 
defendant  be  compelled  to  permit  at  all  times 
sufficient  water  to  flow  in  the  stream  of  Red- 
water  river  to  Irrigate  the  lands  of  defend- 
ant; that  plaintiff  be  enjoined  from  inter- 
fering with  the  right  of  defendant  to  take 
from  the  said  Redwater  ditch  a  sufficient 
quantity  of  water  to  irrigate  that  portion  of 
his  lands  irrigable  from  said  ditch,  and  that 
plaintiff  be  perpetually  enjoined,  etc.  To 
these  counterclaims  plaintiff  filed  a  very 
lengthy  and  explicit  reply,  consisting  of  a 
general  denial  except  as  to  matters  therein- 
after admitted,  and  also  various  facts  and 
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circumstances  which  plaintiff  aUeges  are  sat- 
flclent  to  defeat  the  rights  of  defendant 
pleaded  In  said  counterclaim,  the  anbstance 
and  effect  of  which  Is  that  plaintiff's  prior 
rights  and  appropriations  of  waters  of  the 
Redwater  river  entitle  It  to  a  greater  quan- 
tity of  water  than  ordinarily  flows  In  said 
stream,  and  that  defendant's  rights,  If  any, 
are  subordinate  to  plaintiff's  rights.  The 
cause  was  tried  to  the  court  upon  the  Issues 
presented  by  these  pleadings  and  findings  of 
fact  and  conclusions  of  law  made  and  en- 
tered by  the  trial  court,  and  Judgment  en- 
tered ttiereon  In  favor,  of  defendant 

The  motion  for  a  new  trial  alleges  Insuffi- 
ciency of  the  evidence'  to  Justify  the  decision 
and  decree  of  the  court,  and  errors  of  law  oc- 
curring at  the  trial,  and,  further,  that  tbe 
decree  Is  Insufficient  and  uncertain,  and  does 
not  determine  the  rights  of  plaintiff  and  de- 
fendant The  motion  i*efers  to  grounds  spe- 
cifically set  out  in  assignments  of  error. 
These  assignments  are  48  In  number  and 
-  cover  24  closely  printed  pages  in  the  abstract 
Appellant  contends,  first,  that  plaintiff's  ac- 
tion Is  In  tort  and  that  an  equitable  coun- 
terclaim cannot  be  pleaded  or  proved  by  way 
of  defense,  and  that  the  counterclaim  at- 
tempted to  be  pleaded  did  not  arise  out  of 
the  subject-matter  o&  the  action  set  up  in 
plaintiff's  complaint  By  the  complaint,  the 
plaintiff  claims  to  be  the  owner  of  the  ditch 
of  the  water  right  and  of  the  water  con- 
ducted by  the  ditch,  and  that  the  defendant 
by  cutting  and  digging  away  the  embank- 
ment of  said  ditch  diverted  and  let  out  large 
quantities  of  water  then  being  conducted  by 
said  ditch,  to  plaintiff's  damage,  and  threat- 
ens to  continue  such  diversion  and  use  of 
water.  If  the  complaint  be  construed  as 
alleging  a  tort  and  demanding  damages  and 
nothing  more,  plaintiff  would  not  be  entitled 
to  and  could  not  have  asked  Injunctlonal  re- 
lief, either  temporary  or  {lermanent,  as  pray- 
ed for  In  the  complaint  It  seems  plainly 
apparent,  however,  that  this  is  not  the  the- 
ory upon  which  the  complaint  was  framed, 
but  that  the  relief  sought  by  plaintiff  is  es- 
sentially equitable  to  permanently  enjoin 
the  defendant  from  Interfering  with  or  di- 
verting the  water  In  plalDtiffs  ditch  with 
incidental  damages,  and  the  allegation  In  the 
complaint  of  repeated  acts  of  defendant  and 
diversion  of  water,  and  the  allegation  that 
defendant  threatens  to  continue  to  divert 
the  water  in  violation  of  plaintiff's  rights 
and  to  its  irreparable  injury,  and  that  there 
Is  no  plain,  speedy  or  adequate  remedy  in 
the  ordinary  course  of  law,  are  plainly  al- 
legations Intended  to  be  the  foundation  of 
final  equitable  relief  against  a  continuing 
trespass  and  Invasion  of  plaintiff's  water 
right  The  defendant  by  his  answer  alleges 
facts  to  defeat  the  claim  of  plaintiff  to  wa- 
ter flowing  in  Redwater  river  and  to  this 
equitable  relief,  and  plaintiff  In  Its  reply  has 
■ought  to  allege  facts  avoiding  this  counter- 


claim. The  issaes  thus  formed  were  brought 
to  trial  before  the  court  A  Jury  trial  was 
not  demanded  by  plaintiff,  or  waived  by  the 
parties.  It  seems  quite  clear,  therefore,  that 
the  theory  upon  which  the  cause  was  placed 
before  the  trial  court  was  that  the  action 
was  equitable  In  its  nature,  and  no  sugges- 
tion otherwise  was  made  upon  the  trial  till 
after  plaintiff  had  Introduced  all  Its  evi- 
dence upon  its  main  case  and  rested,  when 
the  defendant  for  the  first  time  objected  to 
the  Introduction  of  evidence  under  the  coun- 
terclaim pleaded  In  the  answer.  To  onr 
minds  It  Is  entirely  clear  that  the  action 
should  be  considered  an  equitable  action 
with  a  claim  for  Incidental  damages,  and 
not  an  action  in  tort.  This  view  disposes  of 
appellant's  contention  that  an  equitable  de- 
fense may  not  be  pleaded  because  the  ac- 
tion is  In  tort 

Appellant  further  contends  that  the  coun- 
terclaim pleaded  In  the  answer  "does  not 
arise  ont  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plalntlff*a 
claim,  or  connected  with  the  subject  of  the 
action."  Defendant  in  his  answer  alleges 
that  plaintiff  Is  seeking  to  appropriate  the 
waters  of  the  Redwater  river  and  to  divert 
the  same  to  its  own  use.  In  violation  of  the 
rights  of  the  defendant  as  a  riparian  owner 
of  lands,  and  as  against  the  right  of  the 
defendant  to  nse  certain  of  the  waters  flow<- 
Ing  In  said  ditch  for  purposes  of  irrigation 
under  a  contract  and  agreement  made  with 
plalntltTs  predecessors  in  title,  of  which 
rights  the  defendant  alleges  plaintiff  had  full 
notice  and  knowledge  at  the  time  it  became 
the  owner  of  said  ditch  and  water  right.  It 
is  plainly  apparent,  therefore,  that  the  real 
controversy  between  the  parties  was  wheth- 
er the  plaintiff  under  its  claim  of  a  water 
right  by  appropriation  may  deprive  defend- 
ant as  a  riparian  owner  of  the  use  of  the 
water  In  said  stream  for  purposes  of  Irriga- 
tion, or  may  deny  defendant  the  right  to 
take  and  appropriate  water  from  plaintiff's 
ditch  to  Irrigate  some  portion  of  defendant's 
lands  tmder  the  agreement  with  plaintiffs 
predecessors  In  title.  This  connterclaim 
arises  out  of  and  in  connection  with  the 
plaintiff's  claim  of  ownership  of  the  water 
in  Redwater  river  and  In  plaintiff's  ditch  as 
against  defendant's  claim  thereto,  and  appel- 
lant's contention  cannot  be  sustained.  This 
view  disposes  of  appellant's  assignments  of 
error  in  rulings  on  evidence,  so  far  as  the 
same  are  founded  upon  the  contention  that 
the  counterclaim  pleaded  is  not  available  to 
defendant. 

At  the  trial  defendant  to  sustain  his  title 
offered  in  evidence  various  Instrumoits  and 
documents  in  writing  In  the  chain  of  title — 
more  than  30  In  number,  each  of  which  was 
objected  to  by  plaintiff  on  divers  grounds, 
which  objections,  as  appears  by  the  abstract 
were  overruled  pro  forma  by  the  court  In 
the  entire  record  not  a  single  exception  to 


Digitized  by 


Google 


8.D.) 


REDWATEB  IiAKD  &  CAXAIi  CX).  v.  JONES 


89 


any  of  these  rulings  was  entered  by  appel- 
lant These  rulings  are  discussed  under  ap- 
pellanfa  assignments  of  error,  Nos.  11  to 
20,  indnalTe.  These  instruments  were  con- 
sidered by  the  court  in  making  its  findings 
of  fact  and  conclnslons  of  law. '  It  has  been 
BO  many  times  held  by  this  court  that  rul- 
ings upon  evidence  at  the  trial  will  not  be 
considered  or  reviewed  by  this  court  unless 
excepted  to  at  the  trial  that  a  citation  of  au- 
thorities would  be  a  waste  of  tlma  The 
qneetions  discussed  by  appellant's  counsd 
under  these  assignments  are  not  before  the 
court,  and  will  not  be  reTlewed. 

Certain  other  instruments  in  defendant's 
chain  of  title  were  objected  to  and  excep- 
tions duly  taken.  These  objections,  however, 
were  upon  the  ground  that  the  instruments 
first  above  referred  to  were  not  competent 
evidence,  and  conveyed  no  title.  They  can 
avail  appellant  nothing. 

As  to  all  other  questions  upon  this  appeal, 
respondent's  rights  and  title  must  be  con- 
sidered to  be  as  shown  by  the  record  and 
the  findings  of  the  trial  court  Respondent 
irrigated  portions  of  his  riparian  lands 
through  a  ditch  on  adjoining  lands  above 
his  own  using  the  ditch  by  consent  of  the 
owner  of  the  land.  Water  was  taken  from 
the  stream  by  this  ditch  at  a  point  above 
and  outside  Qie  boundary  lines  o(  respond- 
enfs  riparian  lands.  Appellant  contends 
that  respondent  may  not  Exercise  bis  ripari- 
an right  in  this  manner.  But  this  court  in 
Redwater  Land  &  Canal  Co.  v.  Reed,  128  N. 
W.  703,  distinctly  ruled  against  appellant's 
similar  contention  in  that  case.  Appellant 
farther  contoids  that  the  water  rights  lo- 
cated by  Newland  and  by  Choteau  and  Harri- 
son, now  owned  by  appellant,  were  prior  ap- 
propriations of  the  water  as  against  defend- 
ant's riparian  right,  and  contends  that  such 
prior  appropriation  is  recognized  by  and  ac- 
cepted from  the  grant  In  the  patents  from 
the  United  States  to  Spaulding  and  Tomllns. 
These  patents  grant  government  lands  "sub- 
ject to  any  vested  and  accrued  water  rights 
to  ditches  and  reservoirs  used  In  connection 
with  such  water  rights,  as  may  be  recogniz- 
ed and  acknowledged  by  local  customs,  laws, 
and  decisions  of  courts."  Respondent  de- 
raigns  Iiis  title  from  the  patentees.  It  is 
conceded,  however,  that  both  Spaulding  and 
Tomllns  located  and  resided  upon  their  re- 
spective claims  in  1876,  were  residing  there- 
on February  28,  1877,  when  these  lands  were 
opened  to  public  settlement  and  continued 
such  residence  until  after  their  final  proofs 
ni>on  which  these  patents  were  issued.  In 
Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15 
8.  D.  619,  91  N,  W.  352,  this  court  said:  "  The 
patmt  which  is  afterwards  issued  relates 
back  to  the  date  of  the  initiatory  act  and 
cuts  off  all  intervening  claimants.'  Shepley 
▼.  Cowan,  91  U.  8.  830,  837,  23  L.  Ed.  424.  It 
will  be  noticed  that  the  learned  court  uses 
the  expression  'under  the  pre-emption  laws,' 


showing  that  the  court's  attention  was  iiar- 
ticnlarly  called  to  pre-emptioners.  It  will 
be  farther  noticed  the  court  quoted  with  ap- 
proval the  statement,  made  in  Shepley  v. 
Cowan,  that  'the  patent  which  Is  afterwards 
issued  relates  ba<^  to  the  date  of  the  initia- 
tory act,  and  cuts  off  all  Intervening  claim- 
ants.' While  it  is  true  the  court  in  that 
case  was  discussing  the  rights  of  the  home- 
steader, the  reasoning  of  the  court  would 
seem  to  be  equally  applicable  to  the  case  of 
the  pre-emptor,  and,  in  fact,  we  think  we 
may  reasonably  conclude  from  the  language 
nsed  by  the  court  in  that  case  before  quoted 
that  it  intended  the  same  rule  to  apply  in 
both  classes  of  cases."  And  this  ruling  is 
reaffirmed  by  this  court  in  Redwater  Land 
&  Canal  Co.  v.  Reed,  supra,  in  which  this 
court  held  that  "riparian  rights  exist  by  re- 
lation from  the  date  of  settlement"  It  fol- 
lows that  the  legal  settlements  of  Spaulding 
and  Tomllns  made  February  28,  1877,  are 
prior  to  the  water  rights  located  in  1878  by 
appellant's  grantors.  The  exceptions  in  the 
patents  therefore  have  no  application  to  ap- 
pellant's water  locations. 

At  the  trial  appellant  offered  testimony  in- 
tended to  show  that  respondent's  grantors 
had  not  used  waters  of  the  Redwater  river 
for  irrigation  within  a  reasonable  time  after 
settlement  upon  the  riparian  lands.  This 
testimony  was  excluded  by  the  trial  court 
and  respondent  assigns  this  ruling  for  re- 
view. Appellant's  contention  is  that,  as 
against  appropriators,  the  owner  of  riparian 
lands  may  only  claim  or  use  so  much  water 
as  is  necessary  to  irrigate  such  of  his  ripari- 
an lands  as  were  under  actual  irrigation  at 
the  time  of  the  location  of  the  water  rights. 
In  Redwater  Land  ft  Canal  Co.  v.  Reed,  su- 
pra, this  court  said:  "The  riparian  proprie- 
tor's right  does  not  depend  upon  use.  It  is 
an  incident  of  ownership  which  can  be  lost 
only  by  adverse  prescriptive  right  grant  or 
actual  abandonment  When  title  to  the  land 
owned  by  defendant  was  acquired,  it  carried 
with  it  the  right  to  use  the  waters  of  Red- 
water  river  for  irrigation  and  other  bene- 
ficial purposes  subject  to  the  acquired  rights 
of  other  riparian  proprietors.  By  relation 
this  incidmt  of  ownership  belonged  to  such 
lands  from  the  day  of  the  settlement  u^ut 
each  tract,  which  culminated  in  the  title  sq^ 
sequently  acquired  by  the  present  owner. 
Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co., 
supra;  Stenger  y.  Ttiarp,  17  S.  D.  13,  94 
N.  W.  402.  Neither  a  riparian  proprietor  nor 
an  approprlator  can  claim  more  water  than 
he  actually  uses,  and  he  must  use  what  he 
does  use  for  a  beneficial  purpose  without  un- 
reasonably interfering  with  the  rights  of  oth- 
ers. But  this  does  not  mean  that  a  riparian 
proprietor  may  not  increase  the  quantity 
used  by  him  if  it  be  required  to  irrigate  his 
land.  In  other  words,  plaintiff's  appropria- 
tion assuming  it  to  hare  l>een  lawfully  locat- 
ed was  subject  to  every  riparian  right  exlst- 
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Ing  at  the  time  of  its  location  whether  the 
liparlau  right  bad  been  previously  exercised 
or  not  So  as  against  this  plaintiff  each  of 
the  defendants  who  can  connect  his  tlUe  with 
a  settlement  made  prior  to  plaintiff's  appro- 
priation has  the  right  to  use  all  the  water 
required  for  his  domestic  purposes  and  for 
the  proper  irrigating  of  all  his  lands  that  are 
cultivable  and  riparian  to  the  stream  in  con- 
troversy." See  Turner  v.  Canal  Co.,  1C6  CaL 
82,  09  Pac.  620i  132  Am.  St  Rep.  68,  17  Am. 
&  Eng.  Ann.  Cas.  823,  and  note.  There  was 
no  error  in  the  exclusion  of  this  testimony. 
Appellant  further  Insists  there  \b  error  in 
the  judgment  or  decree  of  the  trial  court  as 
to  the  amount  of  water  defendant  Is  entitled 
to  use.  The  decree  perpetually  enjoins  and 
restrains  appellant  from  diverting  tlie  water 
of  Redwater  river  in  such  manner  or  in  such 
quantity  as  will  deprive  defendant  Jones  of 
sufficient  water  to  properly  Irrigate  his  ri- 
parian lands,  and  requires  that  appellant  at 
all  times  shall  permit  sufficient  water  to  flow 
In  said  stream  to  properly  irrigate  respond- 
ent's riparian  lands,  except  the  W.  %  of  the 
N.  E.  ^,  and  that  portion  of  his  other  lands 
lying  between  said  80  acres  and  the  Redwa- 
ter river,  which  respondent  may  be  able  to 
irrigate  from  the  Harrison  and  Cboteau 
ditch.  The  decree  further  provides  that  the 
defendant  is  the  owner  of,  and  entitled  to 
use,  such  quantity  of  water  flowing  through 
the  Harrison  and  Choteau  ditch  as  may  be 
necessary  to  irrigate  the  lands  covered  by 
the  water  right  granted  by  Choteau  and  Har- 
rison, being  the  lands  above  excepted  from 
the  decree  as  riparian  lands.  The  finding  of 
the  trial  court  is  "that  said  lands  are  so  sit- 
uated that  200  acres  thereof  can  be  Irrigated 
by  means  of  the  waters  flowing  in  said 
stream  of  Redwater  river  through  a  com- 
paratively   inexpensive   system    of   ditches; 

*  *  *  that  there  has  at  all  times  been 
sufficient  quantity  of  water  flowing  in  said 
Redwater  river  and  at  all  times  of  the  year 
to  satisfy  the  wants  and  needs  of  riparian 
owners  upon  said  stream,  and  their  reason- 
able wants  and  needs  for  domestic  purposes, 
and  for  the  purpose  of  irrigating  the  lands  of 
said  defendant,  Is  a  reasonable  use  thereof, 
and  has  been  such  at  all  times  in  the  past 

•  •  •  that  the  greater  portion  of  said  80 
attea  described  in  paragraph  4  of  the  answer 
(being  the  west  half  of  the  northeast  quarter 
of  section  twenty-flve)  can  be  irrigated  from 
said  ditch  and  by  means  of  the  said  water 
right  and  privilege  granted  by  the  said  Cbo- 
teau and  Harrison  to  said  Spauldlng."  The 
finding  is  that  200  acres  of  the  defendant's 
240-acre  tract  can  be  irrigated  by  water  from 
the  Redwater  river  and  the  Choteau  and 
Harrison  ditch,  while  the  decree  of  the  court 
in  effect,  awards  to  respondent  water  suffi- 
cient to  Irrigate  the  entire  tract  of  240  acres. 

The  decree  should  be  modified  to  correspond 
with  the  findings  of  fact  as  to  the  irrigable 
lands  in  defendant's  tract  Appellant  objects 
to  the  findings  and  decree  for  that  the  court 


has  not  found  the  qnantity  of  water  reason- 
ably necessary  to  irrigate  defendant's  land, 
and  does  not  specify  what  is  "sufficient  water 
to  irrigate"  200  acres  of  land.  It  is  urged 
that  plaintiff  and  defendant  may  differ  as 
to  what  is  a  "soffldent  qnantit?  of  water." 
The  question  must  then  be  again  litigated, 
and  plaintiff  in  the  meantime  is  restrained 
from  interfering  with  the  flow  of  the  water. 
Appellant  contsnds  that  the  decree  shooid 
deflnitely  determine  the  quantity  of  water  to 
which  defendant  is  entitled,  both  under  his 
claim  of  riparian  right  and  under  the  right 
to  take  water  from  plaintiff's  ditch.  A  sim- 
ilar objection  was  urged  by  appellant  to  the 
decree  in  the  case  of  Redwater  Lend  Sc  Canal 
Co.  V.  Reed,  supra.  Discussing  this  identical 
question,  the  court  said:  "The  quantity  of 
water  required  wifi,  of  course,  vary  accord* 
ing  to  the  season.  Some  crops  will  require 
more  than  others.  Therefore  either  of  these 
defendants  whose  right  Is  prior  to  that  of 
plaintiff  is  entitled  as  against  the  plaintiff 
to  use  only  so  much  water  each  season  as  is 
required  to  properly  Irrigate  such  crops  as 
may  be  growing  on  his  riparian  land.  The 
quantity  required  cannot  be  anticipated, 
hence  the  decree  in  this  case  should  not  ad- 
Judge  that  each  defendant  Is  entitled  to  use 
any  specified  number  of  Inches,  but  that  he 
Is  as  against  plaintiff  entitled  to  use  at  all 
reasonable  times  such  quantity  as  shall  be  re- 
quired to  properly  -irrigate  the  crops  actually 
growing  upon  his  riparian  land  and  such 
quantity  as  shall  be  required  for  his  domestic 
uses."  This  decision  is  controlling  in  this 
case,  and  is  decisive  of  the  question  here  pre- 
sented. The  decree  in  this  case  is  in  sub- 
stantial compliance  with  the  rule  thus  laid 
down.  Appellant  further  objects  to  the  de- 
cree upon  the  ground  that  it  compels  plain- 
tiff to  furnish  water  from  the  Choteau  and 
Harrison  ditch,  even  though  the  plaintiff  may 
not  obtain  any  water  through  the  Choteau 
and  Harrison  at^ropriatlon,  and  gives  the 
defendant  the  right  to  use  any  water  that 
may. flow  in  said  ditch.  The  specific  objec- 
tion Is  that  it  gives  respondent  the  right  to 
take  water  which  plaintiff  might  acquire  by 
another  locatloh,  and  convey  through  this 
ditch.  It- may  be  observed,  however,  that  the 
contract  to  furnish  water  from  this  ditch 
was  not  based  upon  the  surrender  of  any 
right  in  the  location  of  the  Harrison  and 
Choteau  water  right  The  consideration  for 
the  water  contract  was  the  grant  of  a  right 
of  way  to  construct  the  ditch  through  and  to 
maintain  and  operate  the  same  upon  Spauld- 
ing's  land.  Under  this  contract  it  is  utterly 
Immaterial  from .  what  water  location  or 
source  appellant  may  obtain  water  which  la 
conducted  through  this  dltdi.  It  is  the  wa- 
ter in  the  ditch  to  which  respondent  is  en- 
titled, and  it  matters  not  trqm  what  sourcft 
the  water  may  come. 

Appellant  further  objects  to  the  decree  be- 
cause defendant  was  given  the  right  "at  all 
times  to  take  such  waters  from  said  ditGh." 
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Tbls  objection  Is  extremely  technical.  Tbe 
decree  awards  to  the  defendant  only  water  of 
which  he  can  make  a  beneficial  uae  sofflcient 
to  irrigate  the  tract  of  land  referred  to.  Ap- 
pellant's contention  that  plaintiff  la  required 
to  permit  water  to  flow  In  said  ditch  for  tbe 
use  of  respondent  at  times  other  than  the 
Irrigating  season  gives  the  decree  an  effect 
wholly  unwarranted  by  its  language  or  scope. 
The  objection  Is  without  merit 

Appellant  again  objects  that  the  decree 
does  not  specify  the  point  on  plaintiff's  ditch 
at  which  respondent  may  divert  water  there- 
from. It  appears  to  us  to  be  utterly  imma- 
terial at  what  point  upon  appellant's  ditch 
respondent  may  choose  to  divert  the  water. 
Presumably  be  "would  choose  such  point  as 
would  be  most  desirable  and  available  for 
the  purpose  of  conducting  water  upon  tbe 
lands  to  be  irrigated.  Having  selected  tbe 
point  for  diversion  of  water  from  the  ditch 
under  the  right,  respondent  might  thereafter 
be  precluded  from  attempting  to  divert  wa- 
ter at  other  points.  Tbe  exercise  of  this 
right  under  the  contract  can  In  no  wise  be 
Injurious  to  appellant,  and  the  decree  which 
awards  him  this  right  cannot  be  held  re- 
versible error.  It  is  urged  that  tbe  Choteau 
and  Harrison  water  contract  did  not  give 
respondent  tbe  right  to  cut  appellant's  ditch 
for  the  purpose  of  taking  the  water  there- 
from. The  eontra-ct  ftself  conveys  "the  right 
and  use  forever  of  sufficient  water  to  irrigate 
his  farm  •  •  •  said  water  to  be  taken 
from  tbe  ditch  running  through  said  describ- 
ed land."  This  contract  which  confers  upon 
respondent  the  right  to  take  water  from  the 
ditch  carries  with  it  the  right  to  use  rea- 
sonable means  to  make  the  right  effective, 
and  tbls  could  only  be  done  by  cutting  appel- 
lant's ditch.  Appellant  does  not  contend 
that  this  right  was  exercised  in  an  unrea- 
sonable or  unnecessarily  injurious  manner, 
and  therefore  appellant  has  suffered  no  le- 
gal wrong  in  tbe  cutting  of  the  dltdL 

Appellant  assigns  as  error  various  rulings 
of  the  trial  court  upon  tbe  introduction  and 
exclusion  of  evidence.  A  review  of  these 
various  rulings  would  extend  this  decision 
beyond  reasonable  bounds,  and  we  shall  not 
attempt  it  It  is  sufficient  to  say  we  find 
no  prejudicial  error  in  any  of  them. 

Appellant  also  assigns  as  error  the  Insuffi- 
ciency of  the  evidence  to  sustain  each  of  the 
findings  of  fact  The  evidence  is  so  volum- 
inous we  cannot  attempt  to  review  it  here. 
We  are  not  satisfied  that  tbe  preponderance 
of  the  evidence  is  against  the  findings  of  tbe 
eourt 

Aivellant  farther  contends  that,  where  an 
appropriator  has  diverted  water  from  a 
stream  under  a  claim  to  4,000  inches  for  irri- 
gation purposeB  for  more  than  20  years,  such 
use  is  adverse,  and  constitntes  a  prescriptive 
r^t  aa  against  the  lower  riparian  owners  of 
lands.    The  trial  court  found  that  said  claim 


was  never  made  adversely  as  against  de- 
fendant until  tbe  year  1901,  in  which  year, 
for  tbe  first  time,  tbe  said  plaintiff  diverted 
all  of  the  waters  of  tbe  said  Redwater  river. 
The  court  further  found,  in  substance,  that 
nntU  tbe  year  of  1901  there  had  always  been 
sufficient  water  in  tbe  Redwater  river  to 
supply  the  wants  of  defendant  as  riparian 
owner.  Defendant  could  claim  no  more  than 
this,  and  could  not  complain  unless  deprived 
of  it  The  evidence  conclusively  shows  that 
plaintiff  In  the  year  1901  for  the  first  time 
made  adverse  claim  to  appropriate  all  the 
waters  of  Redwater  river  as  agalDst  tbe  ri- 
parian rights  of  the  defendant.  FlaintlfTs 
use  and  appropriation  of  4,000  inches  of  wa- 
ter from  tbls  stream  for  20  years  without 
detriment  to  respondent's  riparian  rights  did 
not  constitute  an  adverse  user  or  appropria- 
tion. Hence  appellant's  contention  of  pre- 
scriptive right  cannot  be  maintained. 

Other  matters  discussed  on  tbls  appeal 
have  been  given  consideration,  but,  as  we 
find  no  reversible  error  in  the  record,  and 
this  decision  would  be  extended  to  no  useful 
purpose,  we  shall  not  give  them  further  con- 
sideration. 

The  Judgment  and  decree  of  tbe  trial  court 
will  be  amended  to  conform  to  tbe  views 
herein  expressed,  and,  so  modified,  the  order 
and  judgment  of  tbe  lower  court  are  affirmed. 


STATE)  V.  RASH. 

(Supreme  Ooart  of  South  Dakota.     March  1, 
1911.) 

1.  IROICTMKNT    AWn    iRrOBVATION    (J    125*)— 
CkHtPLAINT  —  COWSTBUOTIOK  —  "RAPB"  — 

**\ TiTTTIf'Klt'Y  " 

Under  Pen.  Cbde,  {  888,  defining  "adul- 
tery" as  tbe  voluntary  sexual  intercourse  by  a 
married  person  with  one  other  than  his  or  ber 
spouse,  and  Pen.  Code,  g  325,  as  amended  by 
Gen.  Laws  1907,  c.  11,  {  1,  defining  "rape"  as 
sexual  intercourse  with  a  female,  not  tbe  wife 
of  'the  ravisber,  under  the  age  of  18  years,  a 
complaint  which  charged  that  the  defendant  a 
male  over  14  years,  felonioasly  assaulted  and 
ravished  a  female,  not  hia  wife,  who  was  under 
the  age  of  18  years,  did  not  charge  adultery, 
but  only  rape;  the  Intercoarse  charged  being 
with  a  female  incapable  of  consent 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  i  125.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  212-214;  vol.  7,  pp.  6919-5925;  vol. 
8,  p.  777a] 

2.  Rape   (|  40*)  —  PBOSKJxrnoK— Bviotncb— 
Othe&  Acts. 

In  a  prosecution  for  statutory  rape,  other 
acts  of  intercourse  than  the  one  relied  on  the 
Indictment  are  admissible  in  evidence. 

[Bel.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  S  66 ;   Dec  Dig.  g  40.*] 

S.  Cbihirai.  IM.W  (g  1168*)— AppxaI/— Harm- 
less Ebbob. 

Where  the  prosecuting  attorney  in  a  stat- 
utory rape  case  announcea  that  he  would  reW 
on  a  certain  act  of  intercourse  for  conviction,  ft 
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was  harmless  error  for  tbe  court  to  refuse  mo- 
tion to  compel  such  election. 

[£}d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  lie8.«] 

4.  Rafk  (I  43*)— EviDBNC*— ADMiasiBiunr. 

Id  a  prosecution  for  statutory  rape,  evi- 
dence of  medical  experts  that  in  their  opinion 
the  prosecutrix  had  had  sexual  intercourse  was 
admissible,  as  corroboration  of  the  prosecutrix's 
statements  that  defendant  had  had  sexual  inters 
course  with  her. 

[Ed.  Note.*— For  other  cases,  see  Rape,  Gent. 
Dig.  il  62,  65;   Dec.  Dig.  f  43.*] 

6.  Rape  (S  43*)— Statutoht  Rafb— E^tidxrcb 

— AomSSIBILITT. 

In  statutory  rape  case,  where  physicians 
had  testified  that  in  their  opinion  the  prosecu- 
trix had  had  sexual  intercourse,  evidence  that 
the  prosecutrix  had  been  an  inmate  of  a  brothel 
and  bad  visited  places  and  persons  where  such 
Intercourse  could  be  had  was  properly  exclud- 
ed, even  though  offered  to  rebut  the  effect  of  the 
expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  {  4a*] 
e.  Rafx  (g  54*)— Statutobt  Rafb— Gobbobo- 

BATION   or  PBOSEOnTBIX. 

In  the  absence  of  any  statutory  require- 
ment, a  conviction  for  statutory  rape  may  be 
had  on  the  unsupported  testimony  of  the  pros- 
ecutrix. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  S  83;  Dec.  Dig.  {  64.*] 

7.  RAPK   (t  64*)  — PUKISHICEKT  — BVIDBKOB— 
COBBOBOBATION    OF    FZVALE  —  SUFFICIENOT 

AB  TO  Female  Uhdeb  Aoe  or  Conbbht. 
In  a  statutory  rape  case,  the  evidence  of 
the  prosecutrix  held  sufficiently  corroborated  to 
justify  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  K  83.  84;  Dec.  Dig.  f  64.*] 

&  Cbihirai.  Law  (S  1119*)— Apfeai/— Bbbobs 

AT  Tbiai/— Bill  of  Exceptions. 

In  the  absence  of  a  bill  of  exceptions  show- 
ing the  facts,  error  at  the  trial  of  a  criminal 
case,  in  that  the  judge  was  absent  from  the 
courtroom  for  a  time,  during  which  the  prose- 
cuting attorney  used  improper  argument  to  the 
jury,  cannot  be  reviewed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  »  2027-2930;  Dec.  Dig.  8 
1119.*] 

ft.  CBiiairAi.  Law    (|  1093*)— Recobd— Bill 

OF  ESccEPTiONB— Contents. 

Where  the  trial  court  struck  out  of  a  pro- 
posed bill  of  exceptions  in  a  criminal  case  mat- 
ter therein  contained,  on  the  ground  that  no  ob- 
jection or  exception  was  taken  at  the  trial  as  to 
those  matters,  the  fact  that  the  attorneys  stlp- 
nlated  diat  the  matter  stricken  out  should  be 
printed  in  the  abstract  in  order  to  present  the 
question  for  review  whether  objection  and  ex- 
ception were  necessary,  which  stipulation  was 
inserted  by  the  court  in  his  certificate  to  the 
Ull  of  exceptions,  will  not  make  the  matter 
stricken  out  a  part  of  the  bill  of  exceptions  so 
as  to  warrant  review  of  the  error  complained  of 
on  appeaL 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  {  1003.*] 

10.  Criminal  Law  (|  1141*)— Appeal— Pbe- 

ST7MPTI0N  OF  EBBOB. 

The  burden  of  presenting  a  record  clearly 
showing  error  is  on  the  appellant,  as  every  pre- 
sumption is  in  favor  of  the  judgment  as  to  mat- 
ters not  shown  in  the  record. 

VBi.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  3014,  8016;  Dec  Dig.  { 
1141.*] 


11.  CBDaNAL  Law   (|  1114*)— Appeal  and 
EjBBOB— Recobd— Requisites. 

Where  the  record  in  a  criminal  case  fails 
to  affirmatively  show  that  it  contains  all  that 
occurred  at  the  trial  relating  to  the  alleged  er- 
ror, the  appellate  court  will  not  review  the 
point. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IHg.  }|  2918,  2921;    I>ec.  Dig.  | 

12.  Cbiminal  Law   (i  1144*)— Biix  or  Eix- 
OEPnoNS— Contents. 

The  remedy  for  erroneous  action  of  the 
trial  judge  in  striking  matter  from  a  proposed 
bill  of  exceptions  in  a  criminal  case  is  by  peti- 
tion to  the  Supreme  Court  under  Code  Civ. 
Proc  {  298;  and,  in  the  absence  of  su<^  appli- 
cation, it  will  be  presumed  that  the  order  strik- 
ing the  matter  out  was  properly  made. 

[B]d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1144.*] 

Appeal  from  Circuit  Oonrt,  Beadle  Connty ; 
Alva  E.  Taylor,  Judge. 

William  Rash  was  convicted  of  statutory 
rape,  and  appeals.    Affirmed. 

G.  A.  Kelley  and  James  Byrnes,  for  appel- 
lant  S.  W.  Clark,  Atty.  Gen.,  Cloyd  D.  Ster- 
ling, Asst  Atty.  Oen.,  O.  S.  Hageo.  State's 
Atty.,  for  tlie  State. 


CORSON,  J.  Upon  an  information  duly  filed 
by  the  state's  attorney  of  Beadle  county,  the 
defendant  was  tried  and  convicted  of  tlie 
crime  of  statutory  rape  and  sentenced  to  a 
term  of  years  in  the  state  penitentiary.  From 
the  Judgment  of  the  circuit  court  and  order 
denying  a  new  trial,  the  defendant  has  ap- 
pealed to  this  court 

The  appellant  has  assigned  numerous  er- 
rors, but  of  these  a  part  only  have  been  ar- 
gued In  this  conrt,  and  those  only  that  have 
been  discussed  in  appellant's  brief  will  be 
considered.  A  demurrer  was  interposed  to 
the  Information  upon  the  ground:  "(1)  That 
the  Information  does  not  snbstantlally  con- 
form to  the  requirements  of  the  Code  of 
Criminal  Procedure.  (2)  That  more  than  one 
offense  is  diarged  in  the  information.  (3) 
That  the  facts  stated  in  the  Information  do 
not  constitute  a  public  offense."  The  demur- 
rer was  overruled,  and  to  the  order  overrnl- 
ing  the  same  the  defendant  excepted,  and 
now  assigns  the  same  as  error.  We  are  of 
the  opinion  that  the  demurrer  was  properly 
overruled,  for  the  reason  that,  while  tliere 
are  certain  allegations  in  the  information 
clearly  unnecessary  in  an  information  cluirg- 
ing  the  crime  of  rape  upon  the  person  of  a  fe- 
male child  under  the  age  of  18  years,  these 
unnecessary  allegations  may  be  treated  as 
surplusage  and  the  information  held  good  for 
the  offense  intended  to  be  charged,  namely, 
statutory  rape  under  the  proylsiona  of  oar 
Criminal  Code. 

It  is  alleged  that  the  assault  was  fekmlona- 
ly  made  upon  one  ESdna  Roberta,  then  and 
there  not  being  the  wife  of  the  said  William 
Rash,  and  being  a  female  nnder  the  age  of  10 
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Tears,  and  that  be,  the  said  WQlIam  Rash, 
was  orer  the  age  of  14  years,  and  that  he  did 
then  and  there  ravish  and  carnally  know  her. 
The  contention  of  appellant  that  two  offenses 
are  charged  In  the  information,  namely,  rape 
and  adultery.  Is  not  tenable.  By  section  388 
of  the  Penal  Code  adultery  Is  defined  as  fol- 
loiws:  "Adnltery  Is  the  unlawful  voluntary 
sexual  Intercourse,  of  a  married  person,  with 
one  of  the  opposite  sex,  other  than  the  hus- 
band or  wife  of  the  offends,  and  when  the 
crime  is  committed  between  parties,  only  one 
of  whom  Is  married,  both  are  guilty  of  adul- 
tery." Rape  Is  defined  by  section  S25  of  the 
Penal  Code,  as  amended  by  section  1,  c.  11, 
Sees.  Laws  1907,  as  follows:  "Rape  Is  an  act 
of  sexual  Intercourse,  accomplished  with  a  fe- 
male not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances:  (1) 
Where  the  female  Is  under  the  age  of  18 
years."  and  the  accused  Is  over  the  age  of  14 
years.  Section  326,  Pen.  Code.  There  is  no 
allegation  in  the  Information  that  the  alleged 
sexual  Intercourse  was  voluntary  on  her  part 
The  information,  therefore,  clearly  charges 
statutory  rape  uiwn  a  female  under  the  age 
of  consent,  and  one  Incapable  of  giving  con- 
sent under  the  statute.  We  are  clearly  of  the 
opinion,  therefore,  that  but  one  offense  is 
charged,  and  that  Is  the  crime  of  statutory 
rape  upon  a  female  under  the  age  of  18  years. 
It  Is  further  disclosed  by  the  record  that 
the  state's  attorney  in  opening  the  case  to 
the  Jury  stated  to  them,  in  substance,  that 
the  state  expected  to  prove  that  the  said  de- 
fendant, prior  to  the  commission  of  the  al- 
lied offense  in  this  case,  which,  as  we  have 
seen,  is  alleged  to  have  been  on  the  30th  of 
November,  1907,  had  had  improper  inter- 
course with  the  said  Eldna  Roberts,  the  step- 
daughter of  the  defendant,  at  different  times, 
and  on  the  trial  she  was  permitted  to  testify 
to  such  acts  of  Intercourse  between  herself 
and  the  defendant  over  the  objection  made 
by  the  defendant,  and  that  such  statement  by 
the  state's  attorney,  and  the  evidence  as  ad- 
mitted by  the  court  over  the  objection  of  the 
defoidant,  constitutes  reversible  error.  The 
admiasion  of  such  evidence,  however,  was 
held  by  this  court  to  be  proper  in  the  case  of 
State  T.  Sysinger,  125  N.  W.  879.  In  that 
case  the  question  was  very  fully  considered 
by  this  court,  and,  after  a  careful  review  of 
the  authorities,  this  court  arrived  at  the  con- 
clusion that  the  weight  of  authority  clearly 
sustained  the  view  adopted  by  the  court.  In 
a  very  exhaustive  note  to  the  case  of  Cecil  v. 
Territory,  8  Am.  &  Eng.  Ann.  Cas.  467,  461, 
it  is  stated:  "Evidence  of  other  rapes  than 
that  charged  committed  upon  the  prosecutrix 
is,  as  a  rule,  admissible.  *  •  *  Thus  in 
prosecntlons  for  statutory  rape  it  is  compe- 
tent for  the  state  to  show  other  acts  of  inter- 
course than  that  charged  for  the  purpose  of 
proving  the  felonious  Intent  which  Is  an  ele- 
ment of  the  crime,"  and  also  admissible  "to 
prove  motive,"  and  "any  corroboration  and  ex- 
planation of  the  evidence  of  the  act  charged" 


— citing  a  very  large  number  of  decisions  in 
support  of  these  propositions  In  addition  to 
those  cited  In  State  v.  Sysinger,  snpra. 

It  is  next  contended  by  the  defendant  that 
the  court  erred  In  refusing  to  require  the 
state's  attorney  to  elect  as  to  which  act  of 
sexual  Intercourse  he  would  rely  on  for  a 
conviction,  but  this  contention  is  clearly  un- 
tenable, as  it  is  disclosed  by  the  record  that 
the  state's  attorney  Informed  the  court  and 
counsel  for  the  defendant  that  he  would  rely 
upon  the  act  of  sexual  Intercourse  claimed 
to  have  been  committed  at  the  State  Fair 
grounds,  in  Huron,  on  or  abont  the  30th  of 
November,  1907. 

It  is  further  contended  by  the  appellant 
that  the  court  erred  in  permitting  the  state 
to  introduce  the  testimony  of  three  physicians 
In  which  they  gave  their  opinion  as  experts 
after  an  examination  of  Edna  Roberts  that 
she  had  had  sexual  intercourse  with  some 
person  prior  to  the  time  of  such  examination. 
We  are  of  the  opinion  that  the  court  commit- 
ted no  error  In  admitting  this  evidence.  This 
evidence  was  Introduced  as  tending  to  prove 
that  the  said  Edna  Roberts  had  had  sexual 
intercourse  with  some  person  at  quite  an  early 
age,  and  as  tending  to  corroborate  her  testi- 
mony that  the  defendant  was  that  person. 
As  corroborating  testimony,  the  purpose  for 
which  it  was  Introduced,  we  think  it  was 
clearly  admissible. 

It  Is  further  contended  by  the  appellant 
that  the  court  erred  in  not  permitting  him  to 
prove  as  discrediting  the  testimony  of  the 
medical  experts,  or  as  rebutting  the  same, 
that  the  said  Edna  Roberts  had  been  an  in- 
mate of  a  house  of  ill  fame,  and  had  visited 
places  and  persons  where  such  intercourse 
could  have  been  bad,  thus  tending  to  prove 
that  the  condition  shown  by  the  medical  ex- 
perts to  exist  might  have  been  caused  by  per- 
sons other  than  the  defendant  We  are  of 
the  opinion  that  the  evidence  offered  of  spe- 
cific acts  of  unchastlty  on  the  part  of  the  said 
Edna  Roberts  was  properly  excluded.  Peo- 
ple V.  Abbott  97  Mich.  484,  56  N.  W.  862,  37 
Am.  St  Rep.  360;  State  v.  Smith,  18  S.  D. 
341,  100  N.  W.  740.  In  the  latter  case  it  was 
held  by  this  court  on  a  prosecution  for  rape 
on  a  female  under  the  age  of  consent  evi- 
dence of  prior  Intercourse  by  her  with  others 
was  not  admissible,  either  as  bearing  on  her 
credibility  or  otherwise;  the  question  of  con- 
sent being  immaterial.  And  in  Its  opinion  the 
court  speaking  by  Mr.  Justice  Fuller,  says: 
"Under  our  statute  it  is  rape  to  carnally 
know  a  female  child  under  the  age  of  16 
years,  either  with  or  without  her  consent,  and 
no  evidence  of  specific  acts  of  similar  un- 
chaste conduct  with  men  other  than  the  ac- 
cused Is  admissible  to  show  consent,  or  for 
the  purpose  of  further  disgracing  the  child, 
or  as  bearing  upon  the  credibility  of  her  tes- 
timony." And  the  court  cites  People  v.  John- 
son, 106  Cal.  289,  39  Pac.  622;  State  v.  White- 
sell,  14!2  Mo.  467,  44  S.  W.  332;  State  v.  Og- 
deu,  89  Or.  196,  65  Pac.  448;  People  T.  Ah- 
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bott,  97  MIcK  484,  56  N.  W.  862,  37  Am.  St 
Bep.  SCO. 

It  Is  farther  contended  by  the  appellant 
that  the  evidence  In  this  case  Is  Insufficient 
to  support  the  verdict  for  the  reaspn  that 
the  evidence  of  the  witness  Edna  Roberts 
was  not  sufficiently  corroborated.  Our  Code 
does  not  provide  that  the  testimony  of  the 
prln^-lpal  witness  in  snch  case  Is  required 
to  be  corroborated  in  order  that  a  conviction 
may  be  had  In  this  class  of  cases,  and,  in 
the  absence  of  such  a.  statute,  we  are  not 
Inclined  to  hold  that  a  conviction  cannot  be 
sustained  upon  the  uncorroborated  testimony 
of  a  female  In  the  case  of  statutory  rape.  In 
State  V.  Fetterly,  83  Wash.  599,  74  Pac.  810, 
It  was  held,  as  appears  by  the  headnote: 
"In  a  prosecution  for  rape-  testimony  of  the 
prosecutrix  to  all  the  essential  elements  of 
the  crime  Is  sufficient  to  sustain  a  conviction 
without  corroboration."  In  the  course  of  Its 
opinion  the  court  says:  "It  is  complained 
that  the  evidence  Is  insufficient  to  justify  the 
verdict,  and  in  this  connection  the  appelltot 
urges  that  the  prosecutrix  should  be  cor- 
roborated, and  that  here  there  "waa  no  cor- 
roborative evidence.  The  prosecutrix  testi- 
fied directly  and  positively  to  all  of  the  es- 
sential elements  necessary  to  constitute  a 
'.■omplete  ofTense,  and,  If  her  testimony  is  to 
be  believed,  the  appellant  is  guilty  of  the 
crime  charged.  It  may  be  that  she  was  not 
corroborated  In  every  particular,  yet,  not- 
withstanding this,  the  truth  or  falsity  of  her 
statements  was  a  question  for  the  Jury.  In 
this  state  there  is  no  statute  requiring  that 
the  prosecutrix  be  corroborated.  State  v. 
Roller.  30  Wash.  692y  71  Pac.  718.  When, 
therefore,  the  evidence  of  the  prosecutrix  Is, 
If  true,  sufficient  to  convict  the  defendant, 
and  the  Jury  find  it  to  be  true,  this  court 
cannot,  without  a  usurpation  of  its  author- 
ity, hold  that  the  evidence  is  insufficient  to 
warrant  a  conviction."  In  Brenton  v.  Terri- 
tory of  Oklahoma,  16  Okl.  6.  78  Pac.  83, 
It  was  held,  as  appears  by  the  headnote, 
that:  ''In  the  absence  of  an  express  statutory 
prohibition,  a  person  charged  with  rape  may 
be  convicted  upon  the  uncorroborated  evi- 
dence of  the  prosecutrix  alone,  provided  snch 
evidence  satisfies  the  court  and  Jury  of  the 
guilt  of  the  defendant  beyond  a  reasonable 
doubt."  In  a  note  to  the  case,  as  r^orted 
In  6  Am.  &  Eng.  Ann.  Cas.  771,  It  is  stated: 
"In  the  absence  of  a  statute  to  the  con- 
trary, the  testimony  of  the  prosecutrix,  un- 
corroborated by  other  witnesses,  may  be 
sufficient  to  Justify  a  conviction  for  rape,  as 
the  crime  Is  rarely  perpetrated  in  the  pres- 
ence of  third  persons" — citing  a  large  num- 
ber of  decisions  from  different  states  so 
holding.  In  the  case  at  bar,  however,  there 
was  some  corroborating  evidence.  It  was 
proven  and  admitted  by  the  defendant  that 
he  was  with  the  prosecuting  witness  on  the 
evening  of  the  alleged  commission  'of  the 
offense.    It  was  also  shown  that  on  the  eve- 


ning of  July  3, 1008,  a  difficulty  occurred  be- 
tween the  defendant  and  C.  C.  Roberts,  an 
uncle  of  Edna  Roberts,  and  that  early  on  the 
following  morning  he  left  Huron  and  went  to 
Vienna,  in  Clark  county,  where  he  corre- 
sponded with  his  wife  until  his  arrest  un- 
der an  assumed  name.  It  Is  true  the  de- 
fendant attempted  to  explain  his  leaving  the 
dty  on  the  ground  that  he  had  a  difficulty 
with  parties  there  during  the  evening,  and 
was  fearful  of  being  arrested  for  assault  and 
battery,  but  there  was  evidence  tending  to 
prove  that  he  received  the  information  that 
evening  that  he  would  be  prosecuted  for 
criminal  intercourse  with  his  stepdaughter, 
Edna,  and  the  facts  connected  with  the 
transaction  were  very  fully  testified  to  by 
different  witnesses  on  the  trial,  and  the 
testimony  of  the  physicians  was  also  quite 
important  as  corroborating  evidence.  As- 
suming, therefore,  that  corroborating  testi- 
mony Is  necessary  in  such  a  case,  we  are  of 
the  opinion  that  there  was  sufficient  cor- 
roborating evidence  In  this  case  to  Justify 
the  verdict  of  the  Jury,  if  they  were  satisfied 
beyond  a  reasonable  doubt  as  to  the  guilt  of 
the  defendant. 

It  is  further  contended  by  the  appellant 
that  there  was  misconduct  of  the  trial  Judge 
during  the  trial  of  the  case  in  leaving  the 
courtroom  during  the  argument  of  the  same 
to  the  Jury  and  remaining  out  of  the  court- 
room. In  another  room,  during  a  part  of  the 
time  the  argument  was  being  made  to  the 
Jury  by  the  state's  attorney  and  appellant's 
counsel,  and  that  during  the  absence  of  the 
Judge,  the  state's  attorney,  in  his  argument 
stated  matters  outside  of  the  evidence  and 
used  Improper  argument  to  the  Jury,  and 
that  there  was  no  Judge  there  to  reprimand 
him  or  stop  him  from  using  such  arguments 
and  to  protect  the  rights  of  the  defendant 
and  see  that  he  had  a  fair  and  Just  trial. 
The  alleged  error  as  to  the  absence  of  the 
Judge  from  the  courtroom,  and  as  to  the 
remarks  of  the  state's  attorney  made  dur- 
ing his  absence,  are  not  properly  before  us 
for  review,  as  all  matter  In  the  bill  of  ex- 
ceptions pertaining  to  that  question  was 
stricken  out  by  the  trial  Judge,  as  appears 
by  the  following  statement  made  on  page  64 
of  appellant's  abstract:  "Pages  49,  60,  and 
61  stricken  out  for  the  reason  that  no  ob- 
jection or  exception  was  made  or  taken  at 
the  trial  as  to  any  matters  therein  stated'*:— 
to  which  ruling  the  defendant  excepted. 
Pages  49,  50,  and  51  of  the  bill  of  exceptions 
stricken  out  constitute  pages  61,  62,  63,  and 
part  of  64  of  appellant's  abstract  Thesfr 
pages  are  printed  In  the  abstract  by  reasoi> 
of  the  following,  contained  in  the  certificate- 
of  the  trial  Judge,  to  the  bill  of  exceptions: 
"It  is  understood  and  agreed  in  this  case 
that  if  said  case  should  be  appealed  that 
pages  Nos.  40,  60,  and  51  of  this  bill  of  ex- 
ceptions shall  be  printed  as  a  part  of  the- 
abstract  and  In  the  abstract  of  record  of  tbU» 
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together  with  the  bidoraements  of  the 
court  on  page  51  and  also  on  the  back  of  said 
leaf,  •  •  •  In  order  that  the  Supreme 
Court  may  pass  upon  that  part  of  the  bill 
of  exceptions  and  on  the  question  of  wheth- 
er defendant  may  avail  himself  of  the  facts 
therein  stated  when  no  exception  or  objec- 
tion was  made  or  taken  at  the  trial  to  any 
matter  therein  stated."  It  will  thus  be  seen 
that  the  statements  of  the  state's  attorney 
in  his  argument  to  the  jury  at  the  trial,  and 
the  statement  as  to  the  absence  of  the  trial 
judge,  were  stricken  out  of  the  bill  of  ex- 
ceptions, and  therefore  are  not  before  us 
for  review.  This  stipulation  is  not  properly 
before  this  court,  as  it  is  not  competent  for 
the  trial  court  or  judge  to  Insert  in  a  cer- 
tificate settling  the  bill  of  exceptions  such 
a  stipulation  on  the  part  of  the  attorneys. 
As  no  amended  or  additional  abstract  was 
filed  In  this  case  by  either  party,  this  court 
can  only  review  the  case  upon  the  appellant's 
abstract  and  as  the  abstract  affirmatively 
shows  that  the  three  pages  referring  to  the 
statements  of  counsel  and  the  proceedings 
of  the  court,  except  the  fact  that  no  objec- 
tion or  exception  was  taken  to  the  alleged 
absence  of  the  trial  judge,  were  stricken  out, 
no  question  is  presented  as  to  these  proceed- 
ings for  review  by  this  court.  The  law 
seems  to  be  well  settled  that  the  api)ellant 
must  present  a  record  showing  error  so  clear- 
ly as  to  overthrow  every  presumption  of  reg- 
ularity. He  must  exclude  every  presumption 
In  favor  of  the  judgment  arising  from  omis- 
sions in  the  record  by  Including  all  the  trial 
court  proceedings  affecting  the  error  alleged. 
No  presumption  or  Inference  In  favor  of  the 
appellant  will  be  made.  See  2  Ency.  Pi.  ft 
Pr.  294,  and  cases  cited.  And  it  seems  also 
to  be  well  settled  that  where  the  transcript 
on  appeal  falls  to  show  affirmatively  that  it 
contains  a  complete  copy  of  all  the  proceed- 
ings on  the  trial  affecting  error  alleged,  the 
court  will  not  review  the  point.  If  the  court 
below  Improperly  refused  to  Include  the  mat- 
ters set  forth  in  the  pages  stricken  out,  a 
remedy  is  provided  for  the  appellant  by  sec- 
tion 298  of  the  Code  of  Civil  Procedure, 
which  provides:  If  the  judge  in  any  case  re- 
fuse to  allow  an  exception  in  accordance 
with  the  facts,  the  parties  desiring  the  bill 
settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same,  and  such  bill  may 
be  settled  by  this  court  •  No  such  applica- 
tion, however,  was  made  to  this  court,  so  far 
as  is  disclosed  by  the  abstract  and  hence 
the  record  as  presented  is  conclusive  upon 
this  court  \yhether  or  not  the  trial  court 
was  justified  In  striking  out  the  alleged  evi- 
dence contained  in  the  bill  of  exceptions,  on 
the  ground  that  there  was  no  objection  or 
exception  made  to  the  same  at  the  trial,  is 
not  now  properly  before  us  for  review,  for 
the  reason  that  the  facts  upon  which  the  or- 


der was  made  are  not  now  properly  before 
w,  and,  In  the  absence  of  an  affirmative 
showing  to  the  contrary,  we  must  presume 
that  the  order  striking  out  the  evidence  from 
the  bill  of  exceptions  was  properly  made. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  circuit  court  and  order  denying 
a  new  trial  are  affirmed. 


HOLWAT  V.  SANBORN  et  aL 
(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

(Bylldbut  &v  t\o  Judge.) 

1.  Payment  (|  66*)  —  Pbesdmptions  —  Lapsb 

OF  TllfB. 

The  unexplained  circumstance  of  a  demand 
being  20  years  past  due  creates  a  presumption 
of  payment  thereof. 

[Ed.    Note. — For   other   cases,    see   Payment 
Cent.  Wg.  {§  176-188;    Dec.  Dig.  {  66.»] 

2.  Patmknt  (S  66*)— Pbesumftions  — Cou- 

IfON-LiAW    RULK. 

The  aforesaid  rule  is  according  to  the  com- 
mon law  and  subsists  notwithstanding  the  writ- 
ten law. 

[Ed.    Note.— For  other   cases,   see   Payment 
Cent  Dig.  H  176-188;    Dec.  Dig.  g  66.*] 

3.  Patmbnt  (S  66*)— PaxsuuFTions— Natuu 
or  Coiu(on-Xaw  Rxtlk. 

Unlike  the  statute  of  limitations  the  com- 
mon-law rule  is  not  a  bar  nor  a  legal  presump- 
tion conclusively  extingnishing  the  debt. 

[Ed.    Note.— For   other   cases,   see    Payment 
Cent.  Dig.  H  176-188;    Dec.  Dig.  |  66.*] 

4.  PATiaCNT    (I    66*)— ^BESUlfPTIORft— B£BUT- 
TAI.. 

The  presumption  of  payment  Is  one  of  fact, 
rebuttable  by  evidence,  direct  or  indirect  or 
both,  showing  to  the  contrary,  the  burden  of 
proof  being  on  the  creditor. 

[Ed.    Note.— For   other   cases,   see    Payment, 
Gent  Dig.  i  188;   Dec.  Dig.  t  66.*] 

5.  Payment  (J  66*)— PaBSUMPrroNS— Weight. 

While  the  common-law  presumption  of  pay- 
ment Is  one  of  fact  it  should  prevail  unless  quite 
satisfactorily  overcome  by  competent  evidence. 
[Ed,    Note.— For   other   cases,   see   Payment. 
Cent.  Dig.  8.188;   Dec.  Dig.  S  68.*] 

6.  Payment  (g  66*)— Pbesotiptiowb— Rebut- 
tal BY  Circumstances. 

The  evldentiaiy  character  of  the  common- 
law  presumption  of  payment  may  be  overcome 
by  circumstances  alone,  in  the  reasonable  judg- 
ment of  the  court  not  too  remote,  sufficient  to 
satisfy  a  jury,  to  a  reasonable  certainty. 

[Ed.    Note. — For  other   cases,   see   Payment, 
Cent  Dig.  1 188;  Dec.  Dig.  {  66.*] 

7.  Payment  (|  66*)— PBEsuMPTtows— Rebut- 
tal. 

For  rebuttal  of  the  common-law  presump- 
tion of  payment  evidence  of  absence  of  the  debt- 
or from  toe  state  during  the  whole  or  a  large 
part  of  the  20  ^ears,  facts  preventing  the  cred- 
itor from  biingmg  suit  relationship  of  the  par- 
ties, possession  of  the  evidence  of  indebtedness 
by  the  payee,  or  his  personal  representative,  or 
in  case  of  death  of  the  former,  finding  such  evi- 
dence among  the  papers  left  by  him  apparently 
unpaid,  and  many  other  circumstances  accord- 
ing to  diverse  situations,  are  competent. 

[Ed.    Note.— For   other   cases,    see   Payment, 
Cent.  Dig.  g  188;    Dec.  Dig.  |  60.*] 
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8.  Tbial  (J  2M*)— iNsriBucnoNa— Statxicknt 

or  EJVIDERCK. 

The  ooart  may  properly  mention  to  the 
jury  the  evidence  bearing  on  any  controversy, 
speaking  of  it  correctly,  and,  in  case  of  con- 
flict, without  snggesting  the  effect  thereof. 

[Bd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  496,  497;    Dec.  Dig.  |  204.*] 

9.  Appeai.   akd   Bbbob   (f    1001*)— BXTIKW— 
Ykbdict. 

If,  in  any  reaaonable  Tiew  of  the  eTidence 
In  any  case,  the  jury  could  honestly  have  come 
to  the  conclusion  complained  of  the  judgment 
cannot  properly  be  disturbed  on  appeal,  even 
though  from  the  record  alone  the  major  proba- 
bilities may  api>ear  otfaenviae  to  the  reviewing 
court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  8922,  SSi2&-9^;  Dec 
Dig.  i  1001.*] 

10.  Witnesses    (|    138*)  —  Gomfkibnct  — 
Tbanbaction  with  Decedent. 

Under  section  40C9,  St  1808,  ezduding 
testimony  of  a  party  as  to  any  conversation  or 
transaction  had  by  him  with  a  deceased  person 
under  whom  he  claims,  the  testimony  of  a  third 
person,  present  and  constructively  participating 
In  the  conversation  or  transaction  by  in  any 
way  exerting  an  influence  in  respect  thereto,  is 
also  excluded. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  I  138.*] 

Appeal  from  Circuit  Court,  La  Crosse 
County ;  George  Grimm,  Judge. 

Action  by  Jessie  M.  Holway,  executrix  of 
N.  B.  Holway,  against  Lillle  Sanborn  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    AfSrmed. 

Action  to  recover  on  a  promissory  note. 

Complaint  In  the  usual  form,  plaintiff  su- 
ing as  personal  representative  of  tlie  de- 
ceased payee. 

The  note  was  made  December  81,  188A 
for  $250,  payable  with  interest  at  the  rate 
of  6  per  cent  per  annum  in  one  year  after 
date.  The  payee  resided  when  the  note  was 
given  and  thereafter  tUl  bis  decease  In  the 
state  of  Wisconsin.  During  all  that  time 
and  till  the  action  was  commenced,  as  al- 
leged, defendants  resided  on  the  Padflc 
Coast  They  omitted  to  pay  any  part  of 
principal  of  the  note  or  Interest  thereon. 
Plaintiff  asked  for  Judgment  for  such  prin- 
cipal and  Interest  amounting  to  $039. 

Defendants  pleaded  payment  and,  further, 
that  more  than  six  years  elapsed  before  the 
commencemoit  of  the  action  after  appoint- 
ment of  plaintiff  as  personal  representative 
of  the  deceased ;  and  that  about  three  years 
after  such  appointment  she,  by  resignation, 
ceased  to  be  such  representative,  and  by  rea- 
son of.  such  fact  she  ceased  to  have  legal 
capacity  to  prosecute  any  action  upon  the 
note. 

The  making  and  delivery  of  the  note  was 
admitted.  These  facts  were  established: 
Plaintiff  had  legal  capacity  to  sue  as  she 
did.  The  note  came  duly  to  her  possession 
in  her  capacity  as  personal  representative 
of  the  payee  and  as  part  of  the  assets  of 
his  estate.    The  debt  became  due  more  than 


20  years  before  the  action  was  commenced 
and  more  than  8  years  before  the  holder 
thereof  died.  It  was  not  inventoried  as  part 
of  his  estate  and  no  demand  for  payment 
was  made  till  the  action  was  commenced, 
during  all  of  which  time  defendants  were 
financially  able  to  pay.  The  payee  had  pos- 
session of  the  paper  from  the  time  It  was 
made  till  he  died,  and  soon  thereafter  it 
came  Into  the  iwssession  of  plaintiff.  She 
found  It  among  the  valuable  papers  left  by 
deceased.  He  was  a  resident  of  Wlsconstn 
during  all  the  time  till  he  died  and  likewise 
was  plaintiff  till  suit  was  commenced.  Dur^ 
ing  all  such  time  defendants  resided  on  the 
Pacific  Coast  Defendant  Llllie  Sanborn  is 
the  daughter  of  the  deceased  by  his  first  wife 
and  her  codefendant  is  her  hnsband.  Plain- 
tiff Is  the  widow  of  deceased.  She  was  duly 
appointed  with  another  as  a  personal  rep- 
resentative of  deceased  pursuant  to  bis  wUL 
The  co-executor  resigned  in  1890.  Defend- 
ants  visited  this  state  at  least  once  after 
maturity  of  the  note  during  the  lifetime  of 
the  payee  and  several  times  thereafter. 
There  was  evidence  tending  to  show  that 
plaintiff  made  efforts  to  collect  the  note 
soon  after  it  came  to  her  possession;  that 
she  employed  attorneys  therefor  who  made 
efforts  to  obtain  service  of  a  summons  on 
defendants  in  an  action  to  enforce  payment 
and  finally  succeeded. 

The  court  submitted  to  the  Jury  the  issue 
of  payment  Instructing  them  that  from  the 
stale  nature  of  the  note  there  was  a  pre- 
sumption of  fact  of  payment  thereof.  The 
finding  was  In  favor  of  plaintiff  and  Judg- 
ment was  entered  accordingly. 

George  H.  Gordon,  for  appellants.  Jesse 
E.  Hlgbee,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts 
as  above).  The  first  question  presented  for 
consideration  Is  this:  Is  the  presumption  of 
payment  which  by  the  rules  of  the  common 
law  arises  from  the  circumstance  of  a  debt 
being  20  years  past  due,  one  of  fact  merely, 
rebuttable  by  evidence  of  nonpayment  or  is 
it  one  of  law,  in  legal  effect  extinguishing 
the  debt?  That  is  ruled  in  favor  of  the  first 
of  the  alternatives  by  Delaney  y.  Brunette. 
02  Wis.  615,  23  N.  W.  22.  The  presumption 
Is  there  spoken  of  as  a  mere  evidentiary  in- 
ference of  payment  subject  to  be  overcome 
like  any  other  debatable  matter,  except  the 
fixed  period  requisite  to  create  the  presump- 
tion glrea  an  artificial  dignity,  so  to  speak, 
to  the  circumstance  of  such  weight  as  to  re- 
quire pretty  satisfactory  evidence  to  over- 
come It  That  is  but  a  declaration  of  a  fa- 
miliar elementary  principle.  It  will  be  found 
stated  and  applied  In  numerous  adjudica- 
tions elsewhere  and  also  stated  In  all  text- 
book authorities. 

A  good  type  of  the  adjudications  outside 


•For  other  cues  see  same  topic  and  aecUoo  NUMBEB  In  Deo.  Dig.  &  Am.  Dig.  ICa7  No.  Series  *  Rep'r  Index* 


Digitized  by 


Google 


■WUt) 


HOLWAT  y.  SANBOBN 


97 


of  our  own  state  Is  Hale  t.  PuCk,  lO  W.  Va. 
145,  to  tbe  effect  tbat  the  statute  Is  snp- 
plementary  to  the  common-law  limitation, 
bat  the  latter  Is  not  a  legal  bar,  It  is  only  a 
presTimption  of  fact  rebuttable  by  evidence 
■atisfactorily  showing  tbe  truth  to  be  other- 
wise. 

▲  good  type  of  the  text-book  authorities  Is 
Jones  on  E;vldence  at  sections  63  to  66  In- 
clnsiTe.  That  is  particularly  valuable  be- 
cause of  tbe  numerous  dtatlona  mentioning 
circumstances  Judicially  regarded  as  compe- 
tent to  be  considered  by  a  Jury  In  respect  to 
whether  the  presumption  should  prevail  or 
not    The  text  referred  to  is  in  these  words: 

"The  presumption  of  payment  arising  from 
ttie  lapse  of  time  may  of  course  be  rebutted 
by  satisfactory  and  convincing  proof;  but 
In  such  cose  the  burden  of  proof  rests  upon 
the  creditor." 

The  following  drcnmstances  bearing  on 
the  question,  particularly  applicable  to  this 
case,  are  mentioned:  The  absence  of  the 
debtor  from  the  state  during  the  greater 
part  of  the  time  relied  on  to  create  the  pre- 
sumption, Daggett  ▼.  Tallman,  8  Conn.  168; 
Hcliellan  ▼.  Crawford,  6  Me.  334 ;  facts  pre- 
Tentlng  the  creditor  from  brluglng  suit,  Hale 
▼.  Pack,  10  W.  Va.  145 ;  Crooker  v.  Crooker. 
49  Me.  416;  relationship  of  tbe  parties  and 
tbat  the  collection  of  the  money  might  have 
occasioned  distress  or  great  inconvenience, 
Wanamaker  v.  Van  Busklrk,  1  N.  J.  Bq. 
685,  23  Am.  Dec  748.  Many  other  circum- 
stances might  be  mentioned,  among  them 
some  characterizing  this  case,  as  the  Jury 
might  reasonably  have  concluded  from  tbe 
evidence ;  such  as,  possession  of  the  note 
by  tbe  payee  down  to  the  time  of  his  demise; 
finding  It  among  his  papers  notwithstanding 
pretense  that  at  a  personal  interview,  tbe 
details  of  which  were  excluded  under  the 
statute,  it  was  claimed  to  have  been  paid; 
finding  it  among  bis  valuable  papers  appar- 
ently as  an  existing  obligation;  efforts  to 
avoid  service  of  papers  within  the  state  and 
efforts  to  obtain  snch  service  within  tbe 
twenty  years. 

Since  the  presumption  of  payment  in  such 
a  case  rests  on  circumstantial  evidence,  nec- 
essarily rebuttal  thereof  is  particularly  with-' 
in  a  field  rendering  such  evidence  competent 
and,  generally,  tbe  main  reliance,  especially 
in  case  of  death  of  tbe  payee,  as  in  this  case. 
"Any  facts  and  circumstances,"  as  It  la  said, 
"Vtiich  render  it  more  probable  than  other- 
wise that  payment  has  not  in  fact  been,  made, 
may  be  received."  If  they,  in  the  whole,  are, 
in  jreason,  saffldent  to  overcome  tbe  pre- 
snmptton  of  payment  arising  from  the  lapse 
of  time,  and  evidence  corroborative  of  It^ 
130N.W.— 7 


satisfying  tbe  Jpry  tbat  tbe  truth  Is  other- 
wise, a  verdict  for  a  recovery  is  proper. 

The  next  proik>sitlon  for  discussion  Is  this: 
Did  the  court  err  In  rejecting  the  evidence  of 
defendants,  or  either  of  them,  respecting  a 
conversation  claimed  to  have  been  bad  by 
them  with  tbe  payee  in  respect  to  the  note? 
Such  evidence  was  rejected  primarily  under 
section  4069,  St  1898.  That  it  was  properly 
rejected  as  to  tbe  one  confessed  to  have  had 
tbe  conversation  is  too  clear  for  discussion. 
As  to  the  other,  the  correctness  of  the  rul- 
ing turns  on  whether  the  person,  not  actu- 
ally taking  p&Tt  in  the  conversation  or  trans- 
action, was  by  his  presence  and  Influence  a 
participant  therein.  Schultz  v.  Culbertson, 
125  Wta.  169,  103  N.  W.  234  So  at  the  out- 
set the  court  had  to  pass  upon  a  question 
of  competency,  Involving  determination  of  a 
matter  of  fact  In  that  situation  it  is  ele- 
mentary that  tbe  result  is  not  dlsturbable 
on  appeal  unless  manifestly  wrong.  That 
rule,  as  we  view  the  record,  controls  tbe 
proposition  in  favor  of  respondent 

Respondent  was  permitted  to  testify  as 
regards  directions  she  gave  her  attorney  in 
respect  to  collecting  the  note.  That  was 
fairly  within  the  field  of  competency  as  a 
circumstance  bearing  on  the  evidentiary  ef- 
fect of  the  presumption  of  payment  from 
lapse  of  time,  and  it  seems  to  have  been  of- 
fered and  received  on  that  account  alone. 

The  next  proposition  suggested  for  deci- 
sion is:  Did  tbe  circuit  Judge  err  in  saying 
to  the  jury  tbat  tbe  note  was  found  among 
the  valuable  papers  of  the  deceased  ammr- 
ently  unpaid?  Tbe  idea  Intended  to  be  there- 
by conveyed  and  the  only  one  which  prob- 
ably reached  the  Jury  is  that  the  paper  was 
found,  as  stated,  and  that  there  was  nothing 
about  it  indicating  payment,  which  is  strict- 
ly correct.  It  is  not  error  in  giving  instruc- 
tions to  speak  of  evidence  to  be  considered, 
mentioning  the  same  correctly,  and  without 
suggesting  its  effect  where  there  is  room  for 
conflicting  Inferences.  There  was  no  sug- 
gestion as  to  the  weight  of  the  circumstance 
here.  That  was  left  entirely  to  the  Jury  to 
consider  in  connection  with  all  other  evi- 
dence. 

The  last  proposition  is  whether  the  evi- 
dence warranted  tbe  verdict  Tbe  case  was 
peculiarly  one  for  Jury  determination.  If 
in  any  reasonable  view  of  the  evidence  they 
could  honestly  have  reached  tbe  conclusion 
which  they  did,  it  cannot  be  disturbed  on 
appeal  even  though  it  may  appear  here  that 
the  major  probabilities  are  the  other  way. 
That  elementary  doctrine,  as  we  view  tbe 
record,  rules  the  last  proposition  In  favor  of 
respondent 

The  Judgment  is  aflOrmed. 
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FIRST  NAT.  BANK  OP  ANTIGO  T. 

WUNDERLICH. 

(Supreme  Court  of  Wisconain.    Feb.  21,  1911.) 

1.  CONTBACTB    (5   46*) — REQUISITES— QUESTION 
FOB  JUBT. 

That  a  oontraet  ia  In  the  plaral  form  and 
Is  signed  by  only  one  person  is  not  conclusive 
that  it  is  an  incomplete  instrument. 

[Eid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  170;   Dec.  Dig.  i  46.*] 

2.  GUABANTT  (t  28*)— CONTBACT  — QUISnOH 

FOB  JxmT. 

The  question  whether  defendant  was  bound 
by  a  certain  contract  of  guaranty  held  one  for 
the  jury. 

[EJd.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  t  106;    Dec.  Dig.  {  26.*] 

8.  Guaranty  (|  2S*)  —  Evidence  —  Revooa- 

HON. 

Evidence  held  insufficient  to  show  that  a 
guaranty  was  revoked. 

[Bid.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  §104;  Dec.  Dig.  |  25.*] 

4.  GuABANTY  (8  38*)— Continuing  Guabantt 

— DiBCHABOK. 

Defendant  executed  an  instrument  reciting 
that  he  guaranteed  the  payment  of  all  future 
sums  advanced  by  jplaintifF  to  a  third  person 
and  the  payment  oxgall  notes  executed  by  him 
not  to  exceed  a  certain  amount.  Held,  that 
the  guaranty  was  a  continuing  one  and  defend- 
ant was  liable  on  renewal  notes  though  they 
were  given  without  his  knowledge. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  47;   Dec.  Dig.  {  88.*]  " 

6.  Tbiai,  (I  68*)— Obdeb  or  Pbooi^Rbbuttai.. 
Where  in  an  action  on  a  contract  of  guar- 
anty, defendant  claimed  that  the  instrument 
was  delivered  on  condition  that  it  should  only 
become  effective  on  being  signed  by  another,  it 
was  no  abase  of  discretion  to  refuse  to  permit 
a  witness  for  defendant  to  testify  in  rebuttal 
on  snch  issue. 

[Ed.  Note.— For  other  casta,  see  Trial,  Cent 
Dig.  II  161-158 ;    Dec.  Dig.  |  63.*] 

Barnes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Wood  Cotmty; 
Charles  M.  Webb,  Judge. 

Action  by  the  First  National  Bank  of  An- 
tlgo  against  Gfeorge  H.  Wnnderllch.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  Is  an  action  on  a  contract  of  guaran- 
ty signed  by  the  defendant  By  its  provi- 
sions the  defendant  guaranteed  the  payment 
of  the  Indebtedness  of  J.  N.  Sanford  to  the 
bank  to  an  amount  not  exceeding  $1,000. 
The  principal  questions  were  whether  the 
guaranty  was  delivered  absolutely  or  condi- 
tionally upon  its  being  also  signed  by  Chris. 
Wnnderllch,  a  brother  of  the  defendant; 
whether  it  was  revoked  by  the  defendant; 
and  whether  part  of  the  indebtedness  of 
Sanford  to  the  bank  was  Incurred  after  the 
defendant  bad  instructed  the  cashier  of  the 
bank  not  to  increase  Sanford's  loans.  The 
guaranty  was  drawn  up  by  the  defendant's 
attorney  at  the  request  of  Sanford  and  is  as 
follows: 

"To  the  VlTst  National  Bank  of  the  City 
of  Antlgo,  Wisconsin.  For  value  received,  we. 


the'  undersigned,  hereby  guarantee  the  pay- 
ment of  all  tutnre  sums  of  money  advanced 
by  yon  to  3.  N.  Sanford,  and  guarantee  the 
payment  of  all  notes  executed  by  him  to  said 
First  National  Bank,  for  loans  or  sums  ad- 
vanced to  him  in  any  amount  not  to  exceed 
the  sum  of  one  thousand  ($1,000.00)  dollars. 
This  guarantee  shall  not  be  affected  by  any 
other  guaranty  you  may  have  or  other  se- 
curities BO  far  as  the  same  shall  be  for  the 
security  of  any  sim:!  In  excess  of  the  amount 
above  named.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals  this  8th 
day  of  May,  1905. 

"In  presence  of  W.  B.  McArthor. 

" [Seal.] 

"Geo.  H.  Wnnderllch.         [Seal.]" 

The  exact  date  of  the  guaranty  Is  In  dta- 
pnte,  but  It  was  signed  in  the  first  part  of 
May,  after  banking  hours,  in  the  bank,  in 
the  presence  of  the  attorney,  Sanford,  and 
the  cashier  of  the  bank.  The  defendant  tes- 
tified that  It  was  delivered  to  the  cashier 
and  was  to  become  effective  only  when  sign- 
ed by  the  defendant's  brother.  The  cashier 
and  Sanford  gave  evidence  that  it  was  de- 
livered absolutely  as  a  guaranty;  that  the 
defendant  after  Its  acceptance  by  the  bank 
stated  that  his  brother  would  also  sign  it; 
and  that  the  bank  on  the  same  day  advanc- 
ed money  to  Sanford  as  a  loan  on  the  guar- 
anty. Thereafter  the  defendant  and  his 
brother  went  to  the  bank.  The  brother  of 
the  defendant  at  that  time  refused  to  sign 
the  guaranty,  and  they  both  asserted  and 
protested  that  the  instrument  had  not  be- 
come effective.  The  cashier  of  the  bank  tes- 
tified that  he  Informed  the  brothers  that  he 
understood  and  considered  it  to  be  in  force 
and  binding,  and  also  informed  them  of  the 
amount  of  Sanford's  indebtedness.  The  cash- 
ier testified  that  be  was  then  instructed  by 
the  defendant  not  to  Increase  the  amount  of 
Sanford's  loans.  The  defendant  testified  that 
he  went  to  the  bank  to  obtain  the  return  of 
the  guaranty  signed  by  him,  and  that  the 
cashier  Informed  him  that  It  had  been  mij<- 
placedand  for  this  reason  it  was  not  deliv- 
ered to  him.  On  April  29,  1905,  the  bank 
loaned  Sanford  $200;  on  May  10,  1005,  $300; 
and  on  June  16,  1905,  $30Q  on  his  notes. 
These  notes  Were  renewed  at  the  bank  by 
Sanford  without  the  knowledge  of  the  de- 
fendant This  action  is  to  recover  the 
amounts  due  on  the  renewed  notes.  The  de- 
fendant testified  that  he  made  the  second 
visit  to  the  bank  on  the  day  following  or  on 
the  second  day  after  he  signed  the  guaranty. 
The  defendant's  brother  testified  that  this 
visit  was  not  more  than  two  or  three  days 
after  the  guaranty  was  signed  by  his  broth- 
er. The  cashier  of  the  bank  testified  that 
the  second  visit  was  made  In  the  latter  part 
of  June.  The  Jury  rendered  a  general  ver- 
dict In  favor  of  the  plaintiff,  which  covered 
the  amounts  due  on  the  loans  of  April  29, 
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1905,  and  May  10,  1905,  and  disallowed  re- 
covery for  the  $300  loaned  on  June  16,  1006. 
The  defendant  api>eals  from  the  jndgment 
on  the  verdict  in  plaintiff's  faror. 

T.  W.  Hogan  (D.  D.  Conway,  of  counsel), 
for'  appellant  Henry  Hay  (Goodrick  &  Oood- 
rlck,  of  counsel),  for  respondent 

SIESBECKER,  3.  (after  stating  the  facts 
as  above).  The  appelant  contends  that  at 
the  time  the  instrument  was  delivered  to  the 
cashier  of  the  plaintiff  bank  he  informed 
the  cashier  and  it  was  mutually  understood 
that  the  guaranty  was  not  to  become  effec- 
tive and  binding  until  the  defendant's  broth- 
er bad  signed  it,  Trhich  lie  was  exi)ected  to 
do  within  a  day  or  two.  This  is  controvert- 
ed by  the  evidence  of  the  cashier  and  Ban- 
ford,  who  assert  that  no  such  provision  or 
condition  was  stated  by  the  defendant  They 
assert  that  the  delivery  of  the  guaranty  was 
nncondltional  and  that  the  parties  under- 
stood that  it  then  became  effective.  It  was 
a  question  for  the  Jury  to  say  whose  version 
was  correct  They  found  that  the  parties  in- 
tended that  it  should  be  effective  from  the 
time  of  delivery. 

It  Is  argued  that  the  form  of  the  instru- 
ment shows  on  its  face  that  it  was  an  incom- 
plete and  partially  executed  contract  In  that 
it  Is  In  the  plural  form  and  at  the  foot  has 
two  blanks  for  the  signatures  of  two  guaran- 
tors, and  that  the  cashier  knew  that  only 
one  had  signed  It  These  were  evidentiary 
circumstances  to  be  considered  in  connection 
with  the  other  evidence  on  the  Question,  but 
they  do  not  of  themselves  show  that  the  In- 
strument was  not  an  executed  and  complete 
contract  when  so  delivered  to  the  cashier. 
The  fact  that  a  contract  in  the  plural  form 
is  signed  by  only  one  person  at  the  time  of 
ita  manual  tradition  is  not  conclusive  that  It 
Is  an  Incomplete  Instrument  Contracts  of 
such  form  may  be  and  often  are  treated  by 
the  parties  thereto  as  complete,  effective,  and 
binding  on  the  subscriber.  Randolph  on 
Commercial  Paper,  I  87.  The  binding  ef- 
fect of  this  contract  under  the  facts  shown, 
was  a  question  to  be  tried  out  before  the 
iury  on  the  evidence  adduced. 

It  Is  urged  that  the  guaranty  was  revoked 
and  that  the  court  erred  In  not  specifically 
submitting  that  Issue  to  the  jury.  We  have 
examined  the  evidence  on  which  reliance  is 
placed  to  show  a  revocation.  The  claim  is 
that  the  defendant  revoked  it  shortly  after 
the  cashier  received  it  into  his  possession,  at 
the  interview  with  the  cashier  after  defend- 
ant's brother  had  refused  to  sign  It  True, 
the  defendant  Insisted  to  the  cashier  at  this 
meeting  that  he  had  delivered  the  Instrument 
with  the  understanding  that  it  was  not  to 
become  effective  and  binding  until  the  broth- 
er had  signed  it,  but  the  evidence  fails  to 
show  that  he  revoked  it  Indeed,  this  would 
hav«  been  Inconsistent  with  his  claim  that  It 
was  never  In  force.    The  cashier  testified 


denying  that  anything  oonc«iiIng  a  revoca- 
tion had  occurred,  but  asserted  that  the  de- 
fendant at  this  interview  asked  what  amount 
the  bank  had  advanced  to  Sanford  in  reli- 
ance on  the  guaranty,  and  upon  informing 
him  thereof  the  defendant  forbade  him  ad- 
vancing any  additional  amount  The  Jury 
found  this  to  be  true,  and  therefore  disallow- 
ed recovery  for  the  $300  loaned  on  June  16, 
1906,  on  tBe  evident  theory  that  this  sum 
was  loaned  to  Sanford  after  the  defendant 
had  directed  the  cashier  not  to  loan  him  any 
additional  sum.  The  submission  of  this  ques- 
tion embraced  all  the  issues  of  fact  present- 
ed by  the  evidence  on  this  branch  of  the 
case,  and,  hence,  no'  errors  were  committed 
respecting  an  alleged  revocation. 

The  further  contention  is  made  that  the 
defendant  was  discharged  from  the  obliga- 
tion to  the  bank  for  all  sums  so  advanced  on 
the  faith  of  the  guaranty  by  the  renewal  of 
the-  notes  and  the  extension  of  the  time  ot 
payment  without  his  consent  or  knowledge. 
This  claim  is  asserted  upon  the  ground  that 
he  as  guarantor  is  secondarily  liable  and 
that  such  renewals  and  extensions  of  the 
time  of  payment  operated  to  release  him. 
The  contention  overlooks  the  continuing  na- 
ture of  the  guaranty.  By  it  the  defendant 
guaranteed  payment  of  all  future  sums  ad- 
vanced and  the  payment  of  all  notes  execut- 
ed to  the  bank  for  sums  advanced  In  any 
amount  not  to  exceed  $1,000.  It  seems  clear 
to  us  that  the  guarantor  undertook  to  pay 
any  sums  due  on  any  notes  up  to  $1,000,  and 
that  the  renewed  notes  were  embraced  In 
such  promise.  The  guaranty  recites  that  it 
was  given  for  value  and  there  is  no  evidence 
to  contradict  the  recital;  hence,  the  court 
correctly  held  that  there  was  no  issue  raised 
on  this  point 

An  exception  is  urged  to  the  ruling  where- 
by the  witness  Hogan  was  precluded  from 
testifying  in  rebuttal  on  the  issue  of  the  de- 
livery of  the  instrument  The  trial  court 
held  that  the  defendant  should  have  offered 
to  show  this  fact  by  this  witness  when  be 
had  the  case,  and  that  the  offer  came  too 
late  on  rebuttal.  There  was  no  abuse  of  dis- 
cretion In  this  ruling,  and  h^ce  It  cannot  be 
disturbed. 

We  find  that  the  instructions  upon  which 
the  case  was  submitted  to  the  Jury  stated 
the  law  correctly,  and  embraced  all  of  the  is- 
sues presented  by  the  pleadings  and  the  evi- 
dence, and  hence  no  prejudicial  error  was 
committed  in  the  instructions  given  to  the 
Jury. 

The  court  properly  refused  to  direct  a 
verdict  and  to  grant  a  new  trial. 

Judgment  affirmed. 

BARNES,  J.  (dissenting).  It  Is  impossible 
to  tell  upon  "What  evidence  the  Jury  relied 
in  finding  that  the  surety  was  not  liable  on 
the  note  of  June  16th.  The  Jury  was  not  in- 
structed that  a  renewal  of  the  two  notes 
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ffret  given,  after  a  revocation  of  the  guar- 
anty, and  without  the  consent  of  the  surety, 
would  discharge  the  latter,  and  that  If  revo- 
cation were  found  as  a  matter  of  fact  a  ver- 
dict should  be  returned  for  the  defendant, 
and  we  have  no  means  of  knowing  what  the 
result  of  such  an  Instruction  would  have 
been.  Indulging  In  the  presumption  most 
favorable  to  support  the  Judgment,  It  Is  that 
the  Jury  found  that  some  time  before  the 
last  note  was  given  the  defendant  advised 
the  plaintiff  to  make  no  further  loans  on  the 
strength  of  the  guaranty..  It  seems  to  me 
that  after  this  notice  was  given  the  guar- 
anty ceased  to  be  a  continuing  one.  As  to 
all  loans  made  before  the  notice  was  given 
defendant  might  be  liable.  But  I  think  the 
creditor  had  no  right  to  extend  the  time  of 
payment  of  the  debt  and  renew  the  notes 
which  evidenced  it  without  the  consent  of 
the  snrety  after  the  guaranty  had  been  re- 
pudiated. It  Is  needless  to  cite  authority  to 
the  proposition  that  the  liability  of  a  surety 
is  strlctlsslml  Juris  or  that  an  extension  of 
the  time  of  the  payment  of  an  obligation 
without  the  assent  of  the  surety  ordinarily 
operates  to  discbarge  him. 

I  think  the  Judgment  should  be  reversed 
on  another  ground.  The  defendant  request- 
ed the  court  to  charge  the  Jury  in  reference 
to  the  two  notes  first  given,  as  follows:  "I 
also  charge  you  that  any  extension  of  time 
of  the  other  two  notes,  after  the  bank  was 
notified  that  defendant  would  not  be  bound 
by  reason  of  said  guaranty.  If  you  find  that 
they  were  extended  without  the  knowledge 
or  consent  of  said  defendant,  such  renewals 
on  the  part  of  the  bank  were  unwarranted 
and  the  defendant  Is  discharged  from  any 
liability  thereon."  There  was  sufficient  evi- 
dence to  support  a  finding  of  the  Jury  to 
the  effect  that  the  plaintiff  was  advised  by 
the  defendant  that  he  repudiated  and  refus- 
ed to  be  bound  by  the  guaranty.  There  be- 
ing such  evidence,  the  instruction  asked  was 
correct  as  a  proposition  of  law  and  material 
as  a  matter  of  fact  Such  an  Instruction 
might  well  have  bad  a  controlling  weight 
with  the  Jury.  I  think  It  reasonably  appears 
from  the  record  that  exception  was  taken  to 
the  refusal  of  the  court  to  give  the  charge 
above  quoted,  and  that  the  exception  is  prop- 
erly before  this  court  for  consideration. 


OARD  V.  BUTTERFIEn^D  et  att 
(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 
CoDBTB  (8  158*)— JuBiSDicTiON— Amount  in 

CONTKOVERSY. 

liEws  1893,  c.  33,  creating  the  superior 
court  of  D.  county,  as  amended  by  Laws  1901, 
c.  88,  provides  that  the  court  shall  have  juris- 
dictioB  equal  to  the  circuit  court  In  all  civil  ac- 
tions at  law  and  in  equity  except  those  arising 
under  chapter  151,  where  the  amount  in  con- 
troversy shall  not  exceed  $5,000,000.  The  judge 
is  given  powers  equal  to  those  of  circuit  judges. 


and  all  provlsionB  of  law  and  rules  of  prac- 
tice applicable  to  the  circuit  court  are  in  force 
therein,  so  far  as  applicable.  Held,  a  court 
of  general  original  Jurisdiction,  coextensive  with 
the  circuit  court  in  the  county,  and  with  juris- 
diction of  a  suit  to  establish  title  to  land  under 
certain  tax  deed,  though  the  record  did  not 
show  the  value  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent 
Dig.  g  376;    Dec.  Dig.  t  158.*] 

Appeal  from  Superior  Court,  Douglas 
County;  Charles  Smith,  Judge. 

Action  by  Horatio  V.  Card  against  Charles 
B.  Bntterfleld  and  others.  From  an  order 
vacating  a  Judgment  In  favor  of  plaintiff,  he 
appeals.    Reversed  and  remanded. 

Plalntlft  brought  this  action  In  the  su- 
perior court  for  Douglas  county  to  bar  the 
defendants  under  section  1197  et  seq.,  St 
189S,  from  claiming  as  original  owners  any 
right  or  Interest  in  the  lands  Involved.  Three 
separate  causes  of  action  are  alleged,  each 
based  on  a  separate  tax  deed.  All  relate  to 
the  same  property.  A  copy  of  each  deed  is 
set  out  in  full  in  the  complaint  and  the  per- 
sons through  whom  the  plalntlft  obtained  his 
title  are  given.  The  relationship  and  heir- 
ship of  some  of  the  defendants  to  the  former 
owners  of  the  land  Involved  and  the  fact 
that  the  other  defendants  are  the  wives  of 
these  defendants  is  alleged.  The  tax  deeds 
recite  the  facts  regarding  the  nonpayment  of 
taxes  and  give  the  amounts  for  which  the 
property  was  sold.  There  Is  no  specific  al- 
legation in  the  complaint  giving  the  value  of 
the  property.  Service  was  duly  made.  None 
of  the  defendants  involved  In  this  appeal  an- 
swered. The  court  made  findings  of  fact  and 
conclusions  of  law,  and  Judgment  was  duly 
entered  In  regular  form  on  the  findings  on 
March  21, 1910,  finding  the  plaintiff  to  be  the 
owner  in  fee  simple  of  the  property  and  bar- 
ring the  defendants  from  all  right,  title,  or 
Interest  In  the  premises.  On  May  26,  1910, 
the  next  term  of  the  court,  the  respondent 
defendants  moved  that  the  proceedings  be 
vacated  and  set  aside,  because  it  did  not  ap- 
pear from  the  face  of  the  records  in  the  ac- 
tion that  the  court  had  Jurisdiction  of  the 
subject-matter  and  that  the  propery  was  of  a 
value  within  the  Jurisdiction  of  the  court 
This  is  an  appeal  from  the  order  of  the 
court  so  vacating  the  Judgment,  holding  the 
proceedings  void  and  allowing  the  respond- 
ents costs  on  the  motion. 

Solon  U.  Perrln  and  H.  V.  Card,  for  ap- 
pellant   D.  B.  Roberts,  for  respondents. 

SIEBEICKBR,  J.  (after  stating  the  facta  as 
above).  The  superior  court  set  aside  its 
former  Judgment  in  the  action  on  the  ground 
that  it  acquired  no  Jurisdiction  of  the  cause 
because  the  record  failed  to  disclose  the  val- 
ue of  the  property  involved  in  the  litigation. 
The  contention  of  the  ap^Uant  Is  that  under 
the  law  there  is  a  presomptlon  thaf  thla 
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«onrt  bad  jarlsdlction,  and  hence  Its  Judg- 
ment was  valid  and  Irrevocable,  unless  set 
aside  for  error  during  the  term  wherein  It 
was  rendered  or  on  review  on  appeal  or  by 
writ  of  error  In  this  court  There  Is  no  con- 
flict as  to  the  contention  that  if  the  superior 
court  for  Douglas  county  is,  under  its  organ- 
ization, a  court  of  goieral  Jurisdiction,  then 
Jurisdiction  will  be  presumed  In  this  action. 
If  it  is  of  the  class  of  actions  wherein  Juris- 
diction lias  been  conferred.  An  inspecton  of 
the  record  removes  all  question  as  to  wheth- 
er the  subject  of  controversy  In  this  action 
Is  of  the  nature  and  class  of  which  this  court 
has  Jurisdiction.  The  legislative  act  creating 
this  court  is  chapter  83,  Laws  18%.  As 
amended  (I^aws  1901,  c.  88)  it  provides  that 
the  court  thereby  established  shall  be  known 
as  "the  superior  court  of  Douglas  county," 
and  should  be  vested  with  Jurisdiction  equal 
to  that  of  tlie  circuit  court  in  all  cases  of 
crimes  and  misdemeanors  arising  in  the 
county,  in  all  dvll  actions  and  proceedings  in 
law  and  equity,  except  those  arising  under 
cliapter  151,  where  the  amount  in  controver- 
sy shall  not  exceed  $5,000,000,  and  in  all  di- 
vorce actions.  Appellate  Jurisdiction  is  con- 
ferred on  it  in  all  criminal  cases  appealed 
from  the  municipal  and  Justice  courts  of  the 
county,  and  exclusive  appellate  Jurisdiction 
of  ail  civil  cases  appealed  from  such  munici- 
pal and  Justice  courts.  The  Judge  of  the 
court  is  given  powers  equal  to  those  of  cir- 
cuit court  Judges  in  all  actions  and  proceed- 
in)»  in  this  court.  All  provisions  of  law  and 
rules  of  practice  applicable  to  circuit  courts 
are  to  be  in  force  In  this  court  so  far  as  ap- 
plicable. These  and  other  provisions  clearly 
show  that  the  powers  of  the  superior  court 
are  the  same  as  those  of  circuit  courts  as 
to  matters  within  its  Jurisdiction,  and  tttat 
its  Jurisdiction  is  practically  coextensive 
with  the  circuit  court  of  the  county,  except 
that  the  amount  in  controversy  in  dril  ac- 
tions and  proceedings  is  not  to  exceed  $5,- 
000,000.  This,  in  the  light  of  well-recognized 
facts  concerning  the  amounts  involved  In  lit- 
igation, practically  includes  all  actions  and 
proceedings.  Obviously,  any  litigation  aris- 
ing In  Douglas  county,  wherein  the  amount 
in  controversy  would  exceed  this  amount, 
would  be  an  unexpected  and  rare  exception. 
From  these  conditions  and  circumstances  It 
is  evident  that  the  Legislature  Intended  to 
create  a  court  with  powers  and  Jurisdiction 
in  this  county  the  broadest  permissible  under 
the  constitutional  provision  (article  7,  {  2) 
authorizing  the  Legislature  to  establish  in- 
ferior courts  in  the  several  counties  of  this 
state  with  limited  civil  and  criminal  Juris- 
diction. The  limitation  on  Its  Jurisdiction 
as  compared  with  circuit  courts  Is  the  limit 
alMve  specified  as  to  the  amount  in  contro- 
versy. In  its  organization  and  manner  of 
procedore  and  general  character  as  a  court  it 
is  very  lllce  the  circuit  court.     In  its  scope 


and  functions  it  nearly  approaches  a  court 
of  unlimited  Jurisdiction.  It  is  a  reasonable 
Inference  that  any  cause  of  the  class  in- 
cluded within  Its  Jurisdiction  arising  within 
the  county  will  not  exceed  in  amount  the 
limit  to  which  its  Jurisdiction  is  restricted 
without  such  fact  being  made  to  appear  oh 
the  record.  These  facts  furnish  a  founda- 
tion for  the  presumption  that  the  Legislature 
Intended  that  this  court,  of  such  broad  and 
comprehensive  powers,  was  to  be  regarded 
as  a  court  of  general  Jurisdiction  in  the  legal 
sense,  and  in  tlut  respect  was  to  be  classed 
with  the  circuit  courts  of  the  state.  Of  such 
courts,  it  is  universally  declared  that  every 
presumption  not  inconsistent  with  the  record 
is  to  be  indulged  In  favor  of  Jurisdiction,  and 
the  record  in  a  cause  or  proceeding  need  not 
set  forth  the  facts  and  evidence  showing  af- 
firmatively that  the  controversy  adjudicated 
Is  within  such  Jurisdictional  field.  The  Judg- 
ment of  such  a  court  is  evidence  that  the 
court  had  Jurisdiction  of  the  cause  in  which 
it  was  rendered. 

The  respondent  contends  that  the  rule  of 
State  ex  rel.  Child  v.  Smith,  County  Judge, 
19  Wis.  531,  is  applicable  here.  In  that  case 
the  county  court  of  Milwaukee  county  had 
Jurisdiction  conferred  upon  it  in  actions  at 
law  and  in  equity  providing  the  amount  in 
controversy  in  any  action  did  not  exceed 
120,000.  It  is  manifest  that  this  limitation 
was  80  restricted  as  not  to  confer  Jurisdic- 
tion of  causes  generally,  but  only  of  those 
which  were  specially  shown  to  be  within  Its 
limits,  and  hence  it  was  neces.snry  in  each 
cause  that  the  record  should  show  upon  its 
face  that  the  court  was  exercising  Jurisdic- 
tion within  its  restricted  and  limited  field. 

We  are  constrained  to  hold  that  the  court 
erred  In  holding  that  It  acted  without  Juris- 
diction in  the  action  and  in  directing  that 
the  order  for  the  service  of  the  summons,  the 
summons,  and  the  Judgment  in  the  action  be 
vacated  and  set  aside. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
an  order  denying  the  defendants'  applica- 
tion. 


SCHOENMANN  et  aL  v.  HOOD. 
(Supreme  Court  of  Wisconsin.     Feb.  21,  191] .)' 

JuoouENT  (I  67*)—CooNovir—OPE:»iNo— Ju- 
dicial Discretion. 

It  was  not  an  abuse  of  discretion  to  open 
a  judgment  on  cognovit  on  chattel  mortgage 
notes  to  permit  the  surety  to  defend  for  the 
mortgagee  s  failure  to  file  an  affidavit  concern- 
ing a  sale  made  under  the  mortgage,  as  requir- 
ed by  Sanborn's  St.  Supp.  1906,  i  2316c,  where- 
by tbe  debt  secured  by  the  mortgage  was  ez- 
tinfruisbed. 

[EU.    Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  {  67.*] 

Appeal  from  Circuit  Court,  Sank  County; 
E.  Ray  Stevens,  Judge. 
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Action  by  E.  H.  Schoenmann  and  another 
against  Mary  A.  Hood.  EYom  an  order  open- 
ing a  judgment  tor  plaintiffs,  they  appeal. 
ACSrmed. 

Tbe  record  shows  the  following  facts  in 
this  case:  On  September  30,  1905,  the  de- 
fendant's son  purchased  an  engine  from  the 
plaintiffs,  giving  In  payment  therefor  six 
promissory  Judgment  notes,  each  for  the  sum 
of  $237.50.  To  secure  payment  of  these 
notes  he  gave  a  chattel  mortgage  upon  the 
engine,  which  was  duly  recorded.  Tbe  de- 
fendant signed  the  notes  as  surety.  Short- 
ly thereafter  the  son  of  the  defendant  died. 
On  September  2S,  1907,  the  plaintiffs  credit- 
ed $718.83  on  the  notes  as  the  net  proceeds 
of  the  sale  of  the  engine,  of  which  they  had 
taken  possession.  No  affidavit  or  papers, 
as  required  by  section  2316c,  Sanborn's  St. 
Supp.  1906,  were  filed  with  the  town  clerk. 
On  June  3,  1909,  the  plaintiffs  took  Judgment 
on  cognovit  against  the  defendant;  the  ac- 
tion being  based  on  these  judgment  notes. 
As  soon  as  possible  after  learning  of  tbe 
judgment  the  defendant  made  application  to 
the  circuit  court  to  have  the  judgment  open- 
ed and  to  be  allowed  to  defend.  The  petition 
asking  tbe  court  to  open  the  Judgment  set 
forth  the  proposed  answer  to  the  complaint, 
in  which  the  defendant  alleges  that  tbe 
failure  of  the  plaintiffs  to  comply  with  sec- 
tion 2316c,  Sanborn's  St  Supp.  1906,  had  ex- 
tinguished the  Indebtedness  evidenced  by  tbe 
promissory  notes  and  rendered  them  void  and 
of  no  effect.  The  defendant  asked  that  the 
judgment  be  opened  and  that  she  be  allowed 
to  make  her  defense.  This  Is  an  appeal  from 
the  order  of  tbe  court  opening  tbe  judgment 
on  condition  that  tbe  motion  fees  and  dis- 
bursements be  paid,  and  that  any  liens  exist- 
ing by  virtue  of  the  Judgment  remain  In  full 
force  and  effect  to  await  the  final  Judgment 
In  the  case. 

Thos.  w.  King,  for  appellanta  Groto- 
phorst,  Evans  &  Thomas,  for  respondent. 

SIEBECKER,  J.  (after  stating  the  facts 
as  above).  The  application  to  open  this 
Judgment  is  one  which  calls  for  the  exer- 
cise of  a  sound  discretion  of  the  court  up- 
on the  facts  alleged  by  the  petitioner.  It  Is 
'  alleged  that  the  petitioner  In  this  case  is 
a  surety  on  the  notes  upon  which  the  judg- 
ment was  awarded  and  which  was  opened  by 
the  order  of  the  court.  Tbe  facts  alleged  set 
up  a  defense  under  section  2316c,  Sanborn's 
St  Supp.  1906,  and,  if  established,  show  that 
under  the  provisions  of  this  statute  the  debt 
has  been  extinguished  by  the  voluntary  con- 
duct of  the  plaintiffs.  The  facts  alleged  are 
snfSdent  to  constitute  a  defense  under  this 
statute,  and  they  are  sufficient  to  show  a 
probability  that  the  ];)etltloner  presents  a  le- 
gal defense  to  the  notes,  which,  if  establish- 


ed, will  relieve  ber  from  all  liability  thereon. 
The  facts  and  circumstances  alleged  show 
that  she  baa  not  forfeited  any  right  to  de- 
fend upon  the  grounds  alleged. 

Tbe  question  tben  arises:  Is  the  defense, 
as  appellant  contends,  one  she  should  not  be 
permitted  to  Interpose?  To  say  that  the  al- 
leged defense  is  inequitable  is  to  say  that 
the  rights  conferred  by  tbe  legislative  enact- 
ment as  embodied  in  section  2316c,  San- 
bom's  St.  Supp.  1906,  operate  inequitably 
and  should  not  be  available  to  a  party  in  an 
equitable  proceeding.  We  cannot  so  regard 
tbe  statute,  and  believe  the  courts  must  de- 
clare and  enforce  it  as  it  stands,  and  award 
to  all  persons  within  its  purview  the  oppor- 
tunity to  enforce  whatever  rights  they  may 
have  acquired  under  It.  A  very  good  reason 
for  opening  the  Judgment  to  let  In  the  de- 
fense under  this  statute  is  that  it  rests  on 
the  voluntary  acts  of  the  plaintiffs  in  omit- 
ting to  comply  with  the  statute,  and  thereby 
extinguished  a  debt  which  wou'^d  have  sub- 
sisted had  they  complied  with  the  law. 

It  is  also  alleged  that  the  petitioner  Is  a 
surety,  and  as  such  she  Is  entitled  to  stand 
strictly  on  the  rights  the  law  affords  her. 
We  find  the  action  of  the  trial  court  to  be 
free  from  any  abuse  of  judicial  discretion. 

The  order  appealed  from  is  aflirmed. 


ST.  CROIX  CJONSOIi.  <30PPER  CO.  v.  MUS- 

SBEr^AUNTRY  I.AND,  LOOOINO 

&  MFO.  CO.  et  al. 

(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

1.  PLBAniNQ  ({   193*)— Conx  Fi.EAniiro— Db- 

ICUBBBB — NaTTJBE  OF  ACTION. 

Under  the  Code,  on  demurrer.  It  is  imma- 
terial whether  the  pleader  intended  to  state  a 
cause  of  action  at  equity  or  at  law;  the  sole 
question  on  demurrer  bemg  whether  the  plead- 
ing states  facts  entitling  plaintiff  to  relief. 

[Ed.    Note. — For   other   cases,   see   Pleading. 
Dec.  IMg.  S  19a*] 

2.  Waters  and  Wateb   Coubseb  (|  170*) — 
Floodiro  LAKDa— Pleading. 

Under  St.  1898,  I  3180,  providing  that  cir- 
cuit courts  shall  have  jurisdiction  of  actions 
for  damages  for  abd  to  abate  nuisances,  a  peti- 
tion for  injuries  to  land  from  overflow  caused 
by  a  dam,  which  fails  to  allege  the  ownership 
of  the  land  damaged  during  tne  time  the  nui- 
sance existed,  except  by  inlference,  is  sufficient 
on  demurrer. 

WBd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  i  179.*] 

8.  Watebb   and   Wateb  Coitbseb  d   179*)— 
Floodino   Lands— Pleading. 

The  allegation  of  a  petition,  under  St. 
1898,  8i  3180,  relating  to  actions  for  damages 
to  land  by  a  nuisance,  for  injury  to  land  by 
overflow  caused  by  a  dam,  that  oy  reason  of 
the  use  and  operation  of  the  dam  during  the 
past  three  years  the  plaintiff  has  suffered  dam- 
ages, is  a  sufficient  allegation  of  ownership  of 
the  land  damaged  daring  the  existence  of  the 
nuisance,  by  inference,  where  the  petition  al- 
leged ownership  presently. 

WBM.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  179.*] 


•For  other  cases  im  rame  topic  and  section  NUMBBR  In  Deo.  Dig.  *  Am.  Die.  Key  No.  Series  *  Rep't  Indexes 


Digitized  by 


Google 


wis.)     ST.  CROIX  CONSOIi.  C»PPER  CO.  v.  MUSSER-« AUNTRT  U ,  L.  A  MFO.  CO.      103 


4.  Watbs  akd  Wat«b  CoTjBSia  (|  179*)— 
Flooding  IiANi>— Hquitabij:  Action. 

Under  St.  1898,  |  3180,  authorizing  an 
equitable  action  for  abatement  of  a  nuisance,  in 
case  the  nuisance  "may  worli  an  irreparable  in- 
jury, interminable  litigation,  a  multiplicity  of 
actions,  or  either,  or  the  injurr  is  continuous 
and  constantly  recurring,  or  there  is  not  an 
adequate  remedy  at  law,"  a  petition  for  relief 
against  damage  to  land  from  overflow  caused  by 
a  dam  need  not  allege  that  the  injury  is  ir- 
reparable, as  any  one  or  more  essentials  is  suffi- 
cient. 

WE3d.  Note.— For  other  cases,  see  Waters  and 
ater  Goorsem  Dec.  Dig.  S  179.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;   A.  J.  Vlnje,  Jxidge. 

Action  by  the  St.  Croix  Consolidated  Cop- 
per Company  against  the  Musser-Sauntry 
Land,  Logging  &  Manufacturing  Company 
and  the  St  Croix  Timber  Company.  ITrom 
orders  overruling  demurrers  to  the  complaint, 
defendants  appeal.    Orders  affirmed. 

Action  to  recover  damages  caused  by  un- 
lawful flooding  of  plaintiff's  lands. 

Plaintiff,  In  form,  stated  several  causes  of 
action  relating  to  as  many  alleged  unlawful 
dams.  One  claim  is  an  exact  type  of  all.  It 
may  be  thus  briefly  stated: 

The  defendant  Musser-Sauntry  Land,  Log- 
ging &  Manufacturing  Company,  without  leg- 
Islatlve  authority,  constructed  a  dam  across 
a  navigable  stream  In  this  state  (specifying 
the  stream),  and  Is  now  the  owner  thereof. 
Defendant  St  Crplx  Timber  Company  has 
iterated  such  dam  for  more  than  three 
years  and,  in  concert  with  Its  codefendant, 
threatens  to  and  will  continue  to  do  as  here- 
tofore, unless  prevented  by  judicial  restraint 
The  dam  Is  maintained  and  operated  for  con- 
trolling the  flow  of  the  stream  by  accumulat- 
ing a  large  qnantity  of 'water  and  then  open- 
ing the  gates  and  emptying  the  pond.  The 
result  is  that  when  the  volume  of  water  Is 
augmented  above  the  dam  as  aforesaid  It 
overflows  the  banlcs  of  the  stream  onto  lands 
owned  by  plaintiff,  specifying  the  same,  car- 
rying d6bris  thereon  to  Its  damage;  and 
when  the  flow  of  water  below  the  dam  Is 
augmented  as  aforesaid,  it  overflows  the 
^anks  onto  lauds  owned  by  plaintiff,  specify- 
ing the  same,  depositing  debris  thereon,  to 
its  damage.  By  reason  of  the  interferences 
with  plaintiff's  property,  as  stated,  It  has 
suffered  damages  In  the  sum  of  $1,000.  The 
existence  and  operation  of  the 'dam  la  a  nui- 
sance. 

Judgment  was  demanded  for  the  several 
claims,  an  abatement  of  the  alleged  nui- 
sances, and  a  temporary  restraining  order. 

Defendants  separately  deimurred  to  the 
complaint  first,  for  insufficiency;  second,  for 
improperly  uniting  causes  of  action. 

The  demurrers  were  overruled. 

Lnse,  Powell  &  Luse,  for  appellants. 
Crownhart  &  Foley,  for  respondent 


MARSHALL,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  assume  that 
whether  the  facts  stated  in  the  complaint 
constitute  a  catise  of  action  against  either 
defendant  must  b«  tested  by  section  3180,  St 
1898,  and  then  argue  that  such  facts  do  not 
answer  the  calls  of  such  section  for  an  ac- 
tion at  law  or  a  suit  in  equity.  Without 
conceding  that  the  statute  Is  exclusive  we 
may  well  say  that  it  is  substantially  a  dec- 
laration of  the  unwritten  law  with  added 
features  and  simplification  of  procedure. 

The  first  suggestion  Is  that  there  Is  uncer- 
tainty In  the  complaint  as  to  whether  the 
pleader  intended  to  state  a  cause  of  action 
in  equity  or  one  at  law.  That,  of  course,  is 
not  material.  The  sole  question  on  a  demur- 
rer for  Insufficiency  is.  Does  the  pleading 
state  facts  sufficient  to  entitle  the  plaintiff 
to  some  judicial  relief  against  the  adverse 
party  within  the  competency  of  the  court  to 
grant?  In  case  of  the  purpose  being  to  state 
a  cause  of  action  of  one  Idnd  for  which  the 
facts  related  are  Insufficient  though  good' for 
some  other  kind  and  regardless  of  whether 
the  prayer  is  appropriate  to  the  latter  the 
complaint  will  nevertheless  be  proof  against 
a  general  demurrer.  Such  Is  the  broad  spir- 
it of  the  Code  constructed  to  aid  In  adminis- 
tering justice  with  as  much  simplicity,  cer- 
tainty, economy,  expedition  and  with  as  little 
of  penalizing  of  litigants  for  mistakes  or 
negligence  or  Ignorance  of  counsel,  as  prac- 
ticable. However,  very  little,  if  anything,  of 
the  saving  grace  of  the  statute  Is  necessary 
to  sustain  the  pleading  under  consideration, 
as  we  shall  see.  It  Is  a  brief,  concise  and 
free  from  every  feature  of  side-stepping  from 
the  mere  statement  of  facts  required  by  the 
Code. 

It  is  argued  that  the  complaint  is  not  good 
for  legal  reUef  under  section  3180,  St  1898, 
becatise  it  does  not  state,  as  to  either  causes 
of  action,  ownership  of  the  land  In  respond- 
ent, except  presently;  does  not  aUege  that  it 
was  owner  for  any  part  of  the  period  of 
three  years  during  which  the  damages  sought 
to  be  recovered  are  said  to  have  occurred. 
It  is  considered  otherwise.  True,  there  is  no 
express  allegation  In  respect  to  the  matter. 
It  were  better  that  there  were  one,  but  ab- 
sence thereof  Is  not  vital.  If  ownership  dur- 
ing the  period  the  wrongs  are  said  to  have 
been  done  Is  alleged  by  reasonable  Inference, 
that  Is  sufficient  on  a  general  demurrer. 

The  allegation,  "that  by  reason  of  the  use 
and  operation  of  said  dam  as  aforesaid  dur- 
ing the  past  three  years,  the  plaintiff  has  suf- 
fered damage,"  etc.,  which  Is  found  In  each 
cause  of  action.  Is  reasonably  pregnant  with 
the  assertion  that  during  such  three  years 
plaintiff  was  In  a  situation  with  reference  to 
the  property  to  be  thus  damaged.  In  that  he 
was  the  owner  thereof.  Looking  at  the  al- 
legation In  the  light  of  the  pleading,  as  a 
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ffbole,  owoersblp  of  the  land  during  the 
Tltal  period  Is  Inferentlally  alleged. 

It  Is  suggested  that  the  complaint  does  not 
state  an  equitable  cause  of  action  because  It 
does  not  allege  that  the  Injury  is  irreparable, 
or  the  existence  of  circumstances  within  the 
caUs  of  section  8180,  St  1898.  In  view  of 
the  foregoing  such  suggestion  might  be  left 
undecided,  but  we  will  say  in  passing  that  no 
difficulty  is  perceived  In  respect  to  It  The 
section  provides  for  use  of  the  equitable 
remedy  either  In  case  the  nuisance  "may 
work  an  Irreparable  injury,  interminable  liti- 
gation, a  multiplicity  of  actions,  or  either,  or 
the  injury  Is  continuous  and  constantly  re- 
curring, or  there  is  not  an  adequate  remedy 
at  law,  or  the  injury  is  not  susceptible  of 
adequate  compensation  in  damages  at  law." 
No  argument  seems  necessary  to  point  out 
that  the  facts  alleged  satisfy  several  of  such 
essentials,  either  one  of  which  Is  sufficient 
In  the  very  nature  of  things,  the  conduct 
complained  of  as  threatened,  in  the  light  of 
the  wrongs  alleged  to  have  occurred,  the  in- 
Jury  may  cause  interminable  litigation,  a 
nrultlplicity  of  suits  or  be  continuous  or  con- 
stantly recurring. 

Some  other  suggestions  are  made  in  the 
briefs  of  counsel  for  appellant,  all  of  which 
have  received  due  consideration.  Such  oth- 
er matters,  however,  do  not  appeal  to  us  as 
being  of  sufficient  moment  to  merit  more 
than  a  passing  notice. 

The  orders  are  affirmed. 

VINJB,  J„  took  no  part 


STATB  ex  rel.  TOWN  OF  HAMBURG  v. 
BOARD  OF  SUP'RS  OF  VER- 
NON COUNTY. 
(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

Bbidoes  (J  12*)— Towwa— Aid  by  County. 

St.  1^8,  I  1319,  authorizing  county  su- 
pervisors to  levy  a  tax  in  aid  of  a  town  bridge 
on  petition  therefor  before  the  construction 
contract  is  let,  etc.,  is  subject  to  strict  con- 
struction, and  does  not  permit  a  tax  in  aid  of 
a  bridge  already  constructed. 

fE!d.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  {  12.»] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;   E.  C.  Hlgbee,  Judge. 

Mandamus  by  the  State,  on  relation  of  the 
Town  of  Hamburg,  against  the  Board  of  Su 
pervisors  of  Vernon  County.    Judgment  for 
defendant,  and  plaintiff  appe'als.     Affirmed. 

The  petition,  alternative  writ,  return  and 
evidence  raised  the  question  of  whether  un- 
der section  1319,  St  1896,  after  construction 
of  a  town  bridge,  the  county  board  of  the 
county  of  which  such  town  forms  a  part  can 
appropriate  money  to  pay  one-half  the  cost 
thereof,  the  same  to  be  levied  upon  the  tax- 
able property  of  the  county  and  when  col- 
lected be  paid  out  of  the  county  treasury  on 


the  order  of  the  chairman  of  the  county 
board  and  clerk,  upon  their  being  notified  by 
the  town  that  the  bridge  has  been  completed 
and  accepted. 

In  this  cate  the  chairman  of  the  county 
board,  upon  application  of  the  chairman  of 
the  town  board,  appointed  two  members  of 
the  former  to  act  as  a  bridge  committee  wltb 
the  latter.  Thereafter  such  pretended  com- 
mittee and  the  town  board  contracted  for 
the  bridge.  The  bridge  was  constructed  pur- 
suant thereto,  in  the  spring  of  1905.  In  No- 
vember, some  seven  months  after  the  con- 
tract was  let  and  long  after  the  bridge  was 
completed,  the  town  board  for  the  first  time, 
petitioned  the  county  board  under  section 
1319  aforesaid  to  appropriate  one-half  the  cost 
thereof.  The  board.  In  form,  granted  the 
petition.  Thereafter,  In  a  taxpayer's  suit  in 
the  circuit  court  for  the  county  the  levy  was 
declared  void.  Judgment  being  duly  entered. 
At  the  regular  meeting  of  the  county  board 
the  following  year  the  town  board  of  super- 
visors petitioned  the  former  to  appropriate 
as  before  and  the  request  was  denied.  This 
proceeding  was  then  commenced  pursuant 
to  direction  of  the  electors  given  at  a  regu- 
lar town  meeting. 

The  trial  court  held  that  the  Judgment  in 
the  taxpayer's  action  did  not  preclude  grant- 
ing the  petition,  but  that  the  statute  did  not 
authorize  a  county  appropriation  on  petition 
of  the  town  made  after  construction  of  the 
bridge. 

Judgment  was  rendered  accordingly  in 
favor  of  the  defendant. 

Wm.  S.  Burroughs,  for  appellant  C  W. 
Graves,  Acting  Dist  Atty.,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts 
as  above).  The  Judgment  must  be  affirmed. 
It  turned  on  a  question  of  power.  Section 
1319,  St  1898,  gives  the  county  board  of  a 
county,  under  specified  conditions,  compe- 
tency to  levy  a  tax  on  all  the  taxable  prop- 
erty thereof  for  the  purpose  of  paying  one- 
half  the  cost  of  constructing  a  town  bridge. 
The  dominant  conditions  are:  (a)  The  to«-n 
must  first  provide  one-half  the  cost  of  the 
bridge;  (b)  before  proceeding  to  contract 
for  the  work  the  town  must  file  its  petition 
with  the  county  board  setting  forth  the  fact 
as  to  its  having  proceeded  as  aforesaid,  and 
others  specified;  (c)  the  county  board  must 
act  upon  such  petition,  granting  the  same  it 
it  satisfies  all  calls  of  the  statute,  and  at 
the  same  time  appoint  two  of  its  members 
to  act  as  commissioners  with  the  town  board 
in  letting,  inspecting  and  accepting  the  work. 

Thus  it  will  be  seen  no  such  thing  as  was 
contemplated  in  this  Instance,  is  within  the 
statute.  No  authority  la  conferred  thereby 
to  levy  a  general  county  tax  to  aid  in  erect- 
ing a  town  bridge  after  its  construction  and 
except  concurrent  with  appointment  by  the 
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coQoty  board  of  two  of  Its  own  members  to 
represent  the  county  In  respect  to  administer- 
ing the  matter  Inclusive  of  making  the  agree- 
ment for  the  erection. 

The  statute  goes  quite  to  the  limit  of  pow- 
er to  levy  taxes  upon  one  of  a  group  of  sub- 
dlTlBlons  of  the  state  forming  a  major  public 
corporation  for  the  benefit  of  a  minor  one. 
For  that  reason  as  well  as  on  general  prin- 
ciples the  extent  of  the  power  must  be  re- 
garded as  measured  by  the  precise  terms  of 
the  law.  No  equitable  considerations  will 
warrant  the  court  in  coercing  the  county  to 
so  further  than  the  written  specifications 
prescribed  by  the  legislature. 

The  Judgment  Is  affirmed. 


NEJWTON  V.  NEJWTON. 
(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

1.  PivoRCE  (§  286*)  —  Appeal  —  Mattebs  or 

DlSCBETION— ALIMOHT    DECBEE. 

An    order    modifying    an    alimony    decree 
will  not  be  disturbed  on  appeal,  unless  so  mani- 
festly unjust  as  to  evince  an  abase  of  discretion. 
[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  H  768,  770;   Dec.  Dig.  S  286.*] 

2.  DivoBCE   (I  245*)  —  AtncoNT  —  Moweica- 
noN  of  Decbee— Bxfbession. 

Plaintiff,  on  procuring  a  divorce,  was 
awarded  $23  a  month  for  the  support  of  herself 
and  infant  child,  on  proof  that  defendant,  a  rail- 
road conductor,  was  earning  from  $100  to  $150 
a  month.  Thereafter  defendant  remarried,  and 
applied  for  a  reduction  of  the  alimony,  on  proof 
that  be  had  no  property  except  bis  earnings, 
and  during  the  last  two  years  had  not  earned 
more  than  $97  per  month,  and  was  required  to 
support  his  aged  mother.  Plaintiff  showed 
that  she  earned  only  $6  a  month  as  a  seam- 
stress, that  she  was  30  years  old,  troubled  with 
weak  eyes,  and  that  the  value  of  the  household 
famitnre  awarded  to  her  did  not  exceed  $200. 
She  also  alleged  that  defendant  was  earning  to 
exceed  $150  per  month,  and  prayed  an  Increase. 
Held,  that  an  order  reducing  the  alimony  to 
$18  a  month,  was  not  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  691-60S:   Dec.  Dig.  |  245.*] 

Appeal  from  Circuit  Court,  Outagamie 
Coanty;   John  Ooodland,  Judge. 

Action  by  Jennie  Newton  against  Avery 
Henry  Newton.  Fl-om  an  order  modifying 
an  alimony  decree,  plaintiff  appeals.  Af- 
flrmed. 

J.  E.  Malone,  for  appellant  Giles  H.  Put- 
nam (Rubin  &  Lebr  and  Horace  B.  Walms- 
ley,  of  counsel),  for  respondent 

VINJB,  J.  On  the  8th  day  of  August,  1908, 
a  Judgment  of  divorce  was  granted  to  the 
plaintiff  from  the  defendant,  wherein,  pur- 
suant to  a  stipulation  between  the  parties. 
It  was  adjudged  that  the  defendant  should 
pay  the  sum  of  $23  per  month  to  plaintiff 
for  her  support  and  that  of  their  Infant  child, 
about  5  years  of  age.  She  was  also  given 
the  household  furniture.  At  the  time  of  the 
divorce  the  defendant  who  was  a  railroad 
conductor,  was  earning  from  $100  to  $160  per 


month.  Afterward  the  defendant  obtained 
an  order  to  show  cause  why  the  provision 
in  the  Judgment  relating  to  alimony  should 
not  be  modified,  by  requiring  a  less  sum  to 
be  paid.  The  defendant.  In  the  affidavit  up- 
on which  the  motion  was  based,  alleged  that 
be  remarried;  that  be  owned  no  property 
whatever;  that  he  was  35  years  old,  a  rail- 
road conductor,  and  had  not  for  the  last  two 
years  earned  to  exceed  $97  per  month;  that 
he  had  to  contribute  to  the  support  of  his 
aged  mother ;  and  that,  owing  to  the  Increas- 
ed cost  of  living  and  the  decrease  In  his  earn- 
ing capacity,  the  payment  of  the  monthly 
sum  of  $23  was  excessive.  In  opposition  to 
this  affidavit  plaintiff  alleged  that  her  cost 
of  living  bad  increased ;  that  She  did  not 
earn  to  exceed  $6  per  month  as  a  seamstress, 
which  was  the  avocation  she  followed;  that 
she  bad  incurred  some  expense  to  collect  un- 
paid delinquent  alimony;  that  she  was  30 
years  old,  but  had  been  troubled  somewhat 
by  weak  eyes,  which  interfered  greatly  with 
her  ability  to  sew;  tliat  the  value  of  the 
household  furniture,  over  and  above  the  in- 
cumbrance thereon,  did  not  exceed  $200.  She 
alleged,  further,  upon  information  and  be- 
lief, that  the  defendant  was  earning  a  sum 
exceeding  $150  per  month,  iind  prayed  that 
the  amount  of  alimony  be  Increased  to  $30 
per  month. 

Upon  substantially  this  proof  the  court  en- 
tered an  order  modifying  the  aRowance  of 
alimony  from  $23  per  month  to  $18  per 
month,  and  we  are  asked  to  reverse  it  The 
amount  to  be  allowed  was  a  matter  within 
the  sound  discretion  of  the  trial  court  and 
we  cannot  set  aside  the  order,  unless  there 
was  an  abuse  of  such  discretion.  The  deci- 
sion of  the  trial  court  in  the  allowance  of 
alimony  will  not  be  disturbed,  unless  mani- 
festly unjust  Hooper  v.  Hooper,  102  Wis. 
598,  600,  78  N.  W.  753,  44  L.  R.  A.  725 ;  Van 
Trott  V.  Van  Trott  118  Wis.  29,  94  N.  W. 
798.  We  are  unable  to  say  that  there  was 
any  abuse  of  discretion,  or  that  the  allow- 
ance made  was  manifestly  unjust  snd  the 
order  must  therefore  be  affirmed. 

Order  affirmed. 


SCHULTZ  V.  STATE.    (No.  10,940.) 
(Supreme  0>urt  of  Nebraska.    Feb.  28,  1911.) 

(SulUitu*  tu  M«  Court.) 

1.  BUB&I,ABT  ({  28*)  —  iNFOBlfATIOn  —  ISBUSS 
AI7D  PROOV. 

An  allegation,  in  an  information  charging 
a  violation  of  section  48  of  the  Criminal  Code, 
that  the  building  was  entered  during  the  night 
season,  is  surpmsage  and  need  not  be  proved. 

[Ed.   Note.— For   other   cases,   see   Burglary, 
Cent.  Dig.  ||  67-78 ;   Dec  Dig.  i  28.*] 

2.  BuBOLABT  ({  2*)  —  EuniENTB  —  Existence 
OF  Pbopebtt. 

One  who  unlawfully,  willfully,  maliciously, 
and  forcibly  breaks  and  enters  a  mill  building, 
with  the  intent  to  steal  property  of  any  value. 
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is  {rnilty,  althoogli  tbere  is  no  personal  prop- 
•  erty  therein.     The  third  paragraph  of  the  ap- 

labuB  In  Bergeron  t.   SUte,   63  Neb.  7S2,  74 

N.  W.  253,  overruled. 

[Ed.  Note.— For  other  caaes,  see  Bnrglary, 
•Cent  IMg.  iS  1-27;   Dec  Dig.  1  2.*] 

8.  CRnaNAi,    Law    (i   S63*)  —  Evidxnox  — 

WbIOHIV-ObSDIBILITT   of   WlTNISBES. 

The  testimony  of  one  witness,  if  relevant 
and  accepted  by  the  jury,  may  sustain  a  con- 
viction of  burglary,  even  though  the  accused 
positively  denies  under  oath  that  be  committed 
the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
-Gent  Dig.  {  iaES2;  Dec.  Dig.  |  553.*] 

4.  Cbiminai.  Law  ({  776*)  —  Iksthuotions — 
Alibi. 

In  a  prosecution  for  burglary,  the  accused 
having  admitted  tliat,  16  minutes  prior  to  the 
time  a  person  was  detected  attempting  to  rifle 
a  safe  in  the  office  of  a  mill  building,  he  was 
in  close  proximity  thereto,  and  one  witness  hav- 
ing identified  him  as  the  guilty  party,  it  is  not 
prejudicial  error  for  the  court,  after  it  has  fully 
Instructed  as  to  the  burden  of  proof,  the  pre- 

:  sumption  of  innocence,  and  as  to  even  element 
essential  to  constitute  the  crime,  and  that,  if 
the  proof  is  not  beyond  all  reasonable  doubt  as 
to  all  of  those  elements,  the  jury  sfaould  acquit, 
to  refuse  to  specifically  instruct  concemiiJtg  the 
defense  of  an  alibi,  although  the  accused  testi- 
fied that  at  the  precise  time  the  burglary  was 

-committed  he  was  about  20  rods  distant  from 

-•the  mill  building. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

•Cent  Dig.  SS  1833-1837;   Dec  Dig.  |  775.*] 

Error  to  District  Court,  Jefferson  County; 
Pemberton,  Judge. 

Henry  Scbultz  was  convicted  of  burglary, 
..and  brings  error.    Affirmed. 

C.  H.  Denny,  for  plaintiff  In  error.  Orant 
-O.  Martin,  F.  Li  Rain,  and  Frank  B.  Edger- 
vton,  for  the  State. 

ROOT,  J.    Henry  Scbultz  prosecutes  a  pe- 

^tltlon  In  error  to  reverse  a  Judgment  of  con- 
viction of  the  crime  of  burglary. 
The  proof  is  satisfactory  that  the  mill  was 

.entered  during  the  night  season,  but  the  fact 
Is  Immaterial.  Section  48  of  the  Criminal 
Code  does  not  now  require  that  the  breaking 

.  and  entering  shall  have  occurred  during  the 
night  season.  Counsel  for  the  accused  argues 
.that  the  evidence  does  not  support  the  ver- 

.  diet,  and,  especially.  Is  deficient  with  respect 
to  the  value  of  the  property  within  the  mill 
at  the  time  of  the  burglary.  About  S  o'clock 
p.  m.,  June  30,  1010,  the  accused.  In  company 
with  several  companions,  Journeyed  from 
Fairbury  to  Jansen,  for  the  purpose  of  in- 

■  dulglng  in  intoxicating  liquors.  The  train 
upon  which  Scbultz  expected  to  return  was 
due  at  Jansen  at  7 :45  p.  m.,  but  did  not  ar- 
rive until  9  -.06.  About  8 :45  the  witness  Hel- 
dulk  noticed  an  open  window  In  the  office  of 
a  mill  situated  south  of  the  railway  right  of 
way,  and  went  to  the  building  to  investigate. 
After  lighting  a  match  and  thrusting  his 
head  within  the  opening,  he  saw  a  man,  posi- 
tively identified  by  the  witness  as  the  accus- 
ed, upon  his  knees  before  the  open  door  of 
the  office  safe  and  so  close  to  the  window 


that  Heldulk  could  touch  him.  After  some 
words  between  these  parties,  the  marauder 
d^Hurted  from  the  mill,  evidently  through  a 
window  in  another  part  of  the  building,  and 
was  pursued  a  distance  westward.  Shortly 
thereafter  the  train  arrived,  and  the  aocnsed 
was  taken  therefrom  before  It  departed. 

There  is  a  conflict  In  the  evidence,  but  the 
Jury  might  find  that  Mr.  Schultz  sought  to 
conceal  his  features  by  pulUng  his  hat  over 
his  eyes  at  the  time  the  village  marshal  en- 
tered the  car.  The  evidence  is  satisfactory 
that  the  accused,  when  searched  at  the  vil- 
lage Jail,  said  to  Mr.  Heldulk:  "Tou  are  the 
fellow  that  turned  In  the  alarm.  I  will  get 
even  with  you."  The  accused  admits  that  he 
was  In  close  proximity  to  the  mill  within  15 
minutes  of  the  time  testified  to  by  Heldulk, 
but  testifies  In  substance  that  he  was  there 
for  the  purpose  of  locating  an  intoxicated 
companion,  and  Immediately  after  failing  In 
his  search  returned  to  the  station,  which  Is 
north  of  the  right  of  way,  and,  after  examin- 
ing two  empty  cars  on  a  track  north  of  the 
station,  went  west  to  the  station  latrine,  and 
there  remained  untn  the  train  arrived.  The 
accused  positively  denies  having  entered  the 
mllL  The  testimony  of  a  Mr.  Belden,  given 
during  the  preliminary  examination,  was 
transcribed  and  Introduced  in  evidence  dar- 
ing the  trial  of  this  case.  The  witness  testi- 
fies In  substance  that,  in  response  to  his  sug- 
gestion that  the  accused  should  search  for 
their  mutual  friend  Kinney,  Schultz  went  to 
the  mill  and  subsequently  returned  and  In- 
spected two  empty  cars  on  the  track  north  of 
the  station ;  but  the  vritness  admits  that  for 
about  15  minutes  before  the  train  arrived  the 
accused  disappeared  from  view,  and  during 
that  time  Belden  noticed  some  person  near 
the  window  of  the  mill  office  with  a  lighted 
match.  Kinney  was  a  stranger  in  the  com- 
munity, but  formed  an  acquaintance  with 
Belden  and  the  accused  during  their  trip  to 
and  sojourn  In  Jansen,  at  which  place  he  en- 
tertained them  In  the  saloon  and  loaned  a 
dollar  to  Schultz.  Kinney  did  not  testify 
during  the  trial  in  the  district  court,  and  it 
is  argued  that  he  Is  the  guUty  man.  While 
the  evidence  discloses  that  Kinney  and  the 
accused  are  about  the  same  height  and  size, 
the  jury  were  Justified  In  rejecting  this  ar- 
gument, if  it  were  made  to  them.  The  evi- 
dence is  in  accord  that,  about  an  hour  be- 
fore Heldulk  noticed  the  open  window,  Kin- 
ney was  in  a  drunken  stupor,  whereas  the 
man  In  the  mill  was  active  and  outran  his 
pursuers.  Heldulk  had  known  the  accused 
for  some  eight  years  before  the  night  in  ques- 
tion, and  sustained  Idmself  upon  cross-exam- 
ination. If  the  jury  were  satisfied  beyond  a 
reasonable  doubt  that  the  witness  could  and 
did  identify  the  accused  as  the  man  Heldulk 
saw  kneeling  before  the  open  safe,  it  cannot 
be  said  the  evidence,  as  to  identity,  is  insuf- 
ficient. 
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No  witness  tesHfled  tbat  the  property  In 
the  mill  was  of  any  valae,  nor  does  the  proof 
-show  there  was  any  personal  property  there- 
in, save  the  safe  and  its  contoits  and  an 
-office  desk.  The  owner  testified  that  noth- 
ing othor  than  some  papers  was  missing, 
And  they  were  subseqnently  found  in  a  bar- 
rel near  the  mill.  These  documents  were  of 
sufficient  importance  to  impel  him  to  search 
for  than.  The  jury  would  be  justified  in 
finding  that  the  documents  were  of  some 
value. 

In  Wheeler  ▼.  State,  79  Neb.  491,  493,  113 
N.  W.  253,  we  followed  Spencer  v.  State,  13 
Ohio,  401,  and  held  that  one  who  wlllfnlly, 
maliciously,  and  forcibly  breaks  and  enters 
any  of  the  buildings  described  in  section  48 
of  the  Criminal  Code,  with  the  Intent  to 
steal  property  of  any  value  which  he  assumes 
Is  within  the  building,  is  guilty  of  a  viola- 
tion of  that  section,  and  tbat  the  value  of 
the  property  actually  within  the  building  is 
4iot  a  necessary  ingredient  of  the  crlma 
Our  Criminal  Code  was  adopted  from  Ohio, 
And  the  decisions  of  the  Ohio  Supreme  Court 
construing  the  Criminal  Code  of  tbat  state 
are  persuasive,  whenever  a  like  question  Is 
-considered  in  this  court  To  the  same  efTect 
is  State  V.  Beal,  37  Ohio  St  108,  41  Am.  Rep. 
490.  These  decisions  are  In  harmony  with 
the  general  rule,  both  In  England  and  In 
America.  Bishop's  New  Criminal  Law,  vol. 
2,  I  114.  Wlnslow  V.  State,  26  Neb.  308,  41 
N.  W.  1116,  does  not  sustain  the  accused's 
position.  The  indictment  in  that  case  did 
-not  allege  the  name  of  the  owner  of  the 
burglarized  building,  and  did  not  charge  that 
the  Intent  was  to  steal  property  therein. 
The  writer  of  the  opinion  suggests  that,  if 
the  accused  knew  that  there  was  no  property 
in  the  building,  his  entry  would  not  have 
teea  with  the  intent  to  steal,  and  we  do  not 
liesltate  to  reaffirm  the  proposition.  We  did 
not  say  that  the  criminal  intent  might  not 
exist,  if  the  building  were  vacant  and  the 
defendant  did  not  know  that  fact,  nor  did 
we  say  that  in  order  to  sustain  a.  conviction 
there  must  have  been  proof  of  the  value  of 
whatever  property  was  contained  therein. 

In  Ashford  v.  State,  36  Neb.  38,  53  N.  W. 
1036,  we  again  held  that  the  specific  intent 
alleged  must  be  established.  In  Williams  v. 
5tate,  60  Neb.  528,  83  N.  W.  681,  the  accused 
was  acquitted  of  the  charge  of  burglary,  and 
Ahe  conviction  of  larceny  was  reversed  be- 
cause of  the  erroneous  instruction  with  re- 
gard to  that  crime.  Bergeron  v.  State,  63 
Xeb.  752,  74  N.  W.  253,  lends  some  support 
to  the  argument  of  counsel  for  the  accused, 
but  in  view  of  the  decision  in  Wheeler  v. 
State,  supra,  the  district  court  was  right  in 
refusing,  to  grant  a  new  trial  because  of  the 
condition  of  the  evidence  with  respect  to  the 
value  of  the  personal  property  within  the 
milL  The  third  paragraph  of  the  syllabus 
in  Bergeron  t.  State,  supra,  has  for  all  prac- 


tical purposes  been  overruled,  and  to  the  end 
that  there  may  be  no  further  uncertainty  on 
the  subject,  it  is  now  formally  overruled. 
There  was  therefore  no  failure  of  proof  upon 
any  material  allegation  in  the  information. 

The  court  did  not  err  in  refusing  to  give 
the  instructions  requested  concerning  an  ali- 
bi. .The  accused  admits  being  in  the  imme- 
diate neighborhood  of  the  mill  at  the  time  it 
was  burglarized.  The  court,  at  the  request 
of  the  accused,  instructed  the  jury  that  "to 
warrant  a  conviction,  eacb  fact  necessary  to 
establish  the  guilt  of  the  accused  must  be 
provoi  by  competent  evidence  beyond  a  rea- 
sonable doubt,  and  the  facts  and  circum- 
stances proven  should  not  only  be  consist- 
ent with  the  guilt  of  the  accused,  but  Incon- 
sistent with  any  other  reasonable  hyiMthesis 
or  conclusion  than  that  of  guilt"  The  court 
also  minutely  defined  all  of  the  elements  of 
the  crime  of  burglary,  and  told  the  jury  tbat 
the  accused  was  presumed  to  be  innocent  un- 
til proven  guilty  beyond  all  reasonable  doubt ; 
that  if  the  state  failed  to  thus  establish  a 
single  element  of  the  crime,  they  must  ac- 
quit, and  that  it  was  their  duty,  if  possible, 
to  reconcile  the  testimony  with  the  presump- 
tion of  innocence.  The  jury,  therefore,  as- 
sisted as  they  were  by  the  instructions,  must 
have  understood  that  if  the  accused  was  in 
or  near  the  station  closet  at  the  time  Heidulk 
saw  the  burglar  within  the  mill,  Schultz 
could  not  be  guilty,  and,  further,  that,  if 
they  had  any  reasonable  doubt  that  Heidulk 
could  or  did  accurately  identify  the  accused 
as  the  guilty  person,  they  should  acquit 
There  was  therefore  no  prejudicial  error  in 
not  giving  the  instructions  requested.  State 
V.  Shroyer,  104  Ho.  441,  16  S.  W.  286,  24 
Am.  St  Rep.  344. 

Counsel  for  the  accused  argue  that  since 
his  client  denied  under  oath  that  he  was  in 
the  mill  and  no  witness  corroborates  Hei- 
dulk, the  conviction  should  not  be  permitted 
to  stand.  We  have  referred  to  some  facts 
tending  to  corroborate  Heidulk,  but  if  the 
case  stood  sustained  by  Hetdulk's  testimony 
alone,  and  contradicted  by  the  accused,  if 
the  testimony  given  by  the  witness  for  the 
state  seemed  reasonable,  with  nothing  to  sug- 
gest that  he  was  connected  with  the  offense, 
it  would  be  sufficient  to  sustain  the  verdict. 
12  Cyc.  486.  We  are  of  opinion  that  there  is 
sufficient  proof  that  access  was  not  gained  to 
the  mill  through  an  open  door  or  window, 
but  that  the  entry  was  forcible.  The  accus- 
ed was  tried  in  a  community  where  he  had 
resided  for  many  years.  Some  of  the  jurors 
must  have  known  him,  and  with  that  knowl- 
edge, aided  by  his  appearance  on  the  stand, 
were  in  a  situation  to  find  whether  Heidulk 
or  the  accused  told  the  truth,  and  to  give 
credit  accordingly. 

Upon  the  entire  record  we  find  no  error 
prejudicial  to  the  accused,  and  the  judgment 
of  the  district  court  is  affirmed. 
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STATE  ex  pel.  TUTTLB  et  al.  ▼.  BIBDSALL, 

Sheriff.    (No.  16,846.) 

(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(ByUabtu  hy  the  Court.) 

1.  Habeas  CIobpus  (|  30*)— Eetiew— Iksuf- 
FiciENCT  OF  Complaint— MisDEUKANOR. 

After  trial  and  conviction  for  a  misdemean- 
or, a  prisoner  will  not  be  liberated  on  a  writ 
of  habeas  corpus  becaose  of  the  insufficiency  of 
the  complaint  in  said  criminal  proceedings,  if  by 
any  possible  construction  of  the  language  em- 
ployed therein  an  offense  against  the  law  is 
thereby  even  defectively  stated.  In  re  Caldwell, 
82  Neb.  544,  118  N.  W.  133. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  25;    Dec  Dig.  S  80.*] 

2.  Appeal  and  Ebbob  (§  169*)  —  Reoobd  — 
Pbesentation  of  Ruling. 

Questions  discussed  in  the  brief  of  an  ap- 
pellant which  are  not  raised  by  the  findings  or 
judgment  of  the  district  court  as  contained  in 
the  record  will  be  considered  by  this  court  only 
so  far  as  may  be  necessary  to  a  proper  decision 
of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1018-1034;  Dec.  Dig.  { 
169.»J 

Sedgwick,  J.,  dissenting. 

Appeal  from  District  Court,  Dawes  Coun- 
ty;   Westover,  Judge. 

Application  by  tbe  State,  on  the  relation  of 
David  Tuttle  and  Lulu  Tuttle,  for  writ  of 
habeas  corpus  to  W.  A.  Blrdsall,  Sheriff. 
From  an  order  discharging  one  Trissle  Tuttle 
from  respondent's  custody,  he  appeals.  Re- 
versed. 

Edwin  D.  Crltes,  for  appellant  B.  P.  Ifc- 
Kelvey,  for  appellee. 

BARNES,  J.  This  is  an  appeal  from  an  or- 
der of  the  district  court  in  habeas  corpus 
discharging  one  Trissle  Tuttle  from  the  cus- 
tody of  the  sheriff  of  Dawes  county.  It 
appears  that  on  the  2Cth  day  of  February, 
1910,  a  complaint  was  filed  before  the  county 
judge  of  that  county  charging  said  Tuttle 
with  a  violation  of  the  provisions  of  section 
242  of  the  Criminal  Code.  A  warrant  was 
issued  for  her  arrest  She  was  brought  into 
court  and  tried  on  the  charge  of  vagrancy 
contained  in  the  complaint  She  was  found 
guilty  and  was  committed  to  the  industrial 
school  for  girls  at  Geneva,  Neb.  A  warrant 
of  commitment  was  issued  and  delivered  to 
the  respondent,  who  took  her  into  bis  custo- 
dy for  the  purpose  of  executing  the  same, 
and  thereupon  the  parents  of  the  girl  obtain- 
ed from  the  Judge  of  the  district  court  a 
writ  of  habeas  corpus.  On  the  return  of  the 
officer  to  the  writ  a  hearing  was  liad,  and 
she  was  discharged  from  custody.  The  re- 
spondent has  appealed. 

The  record  discloses  that  the  accused  was, 
past  16  and  less  than  18  years  of  age  when 
the  complaint  was  filed.  That  fact  is  recited 
in  the  judgment  of  the  county  court.  It 
must  be  conceded  that  the  county  judge  had 


jurisdiction  to  try  ber  op  a  criminal  com- 
plaint,  and  we  have  frequently  held  that 
where  the  inferior  court  lias  Jurisdiction  of 
the  subject-matter  and  the  person  of  the 
defendant,  and  the  complaint  viewed  In  a 
liberal  sense  can  be  construed  to  charge  a 
violation  of  any  section  of  our  Criminal 
Code,  unless  It  appears  that  no  evidence  was 
produced  to  sustain  the  charge,  the  defend- 
ant will  not  be  released  In  a  habeas  corpus 
proceeding. 

In  Ez  parte  Fisher,  6  Neb.  309,  this  court 
held  that  in  a  habeas  corpus  proceeding' 
where  the  relator  was  convicted  of  a  crim- 
inal offense  the  Judgment  of  tlte  inferior 
court  was  conclusive  as  to  every  question 
of  law,  as  well  as  of  fact  that  might  have 
been  considered  and  determined  in  the  trial 
of  the  criminal  case,  and  that  we  would  not 
go  behind  the  record  of  conviction  and  deter- 
mine the  constitutionality  of  the  statute  upon 
which  such  conviction  was  based.  This  case 
has  never  been  overruled,  in  express  terms; 
but  the  doctrine  there  announced  has  been 
somewliat  modified  by  our  more  recent  deci- 
siona  See  Keller  t.  Davis,  69  Neb.  494,  95 
N.  W.  1028;  Mlchaelson  v.  Beemer,  72  Neb. 
761,  101  N.  W.  1007;  In  re  McMonles,  75 
Neb.  702,  106  N.  W.  456.  These  cases,  how- 
ever, simply  hold  that,  if  the  proceedings 
leading  up  to  the  detention  are  absolutely 
null  and  void,  the  prisoner  may  be  released 
on  a  writ  of  hal)eaB  corpus.  We  think  the 
true  rule  for  the  determination  of  such 
cases  was  announced  in  Re  Caldwell,  82 
Neb.  544.  118  N.  W.  133.  and  in  Rhyn  v.  Mc- 
Donald, 82  Neb.  552.  118  N.  W.  130,  where  it 
was  said:  "After  trial  and  conviction  for  an 
alleged  misdemeanor,  a  prisoner  will  not  be 
liberated  on  a  writ  of  habeas  corpus  because 
of  the  insufflclency  of  the  complaint  in  said 
criminal  proceedings.  If  by  any  possible  con- 
struction of  the  language  employed  therein 
en  offense  against  the  law  Is  thereby  even 
defectively  stated."  This  rule  seems  to  be 
well  supported  by  Ex  parte  Williams,  121 
Cal.  328,  53  Pac.  706;  Ex  parte  Harlan,  1 
Okl.  48,  27  Pac.  920;  Ex  parte  Stacey,  45 
Or.  85,  75  Pac.  lOGO ;  Ex  parte  WillUord,  50 
Tex.  Cr.  R.  417,  100  S.  W.  919;  Ex  parte 
Grubbs,  79  Miss.  358,  30  South.  708;  Mc- 
Laughlin V.  Etchlson,  127  Ind.  474,  27  N.  E. 
152,  22  Am.  St  Rep.  658;  Ex  parte  Upson. 
7  Cal.  App.  531,  94  Pac.  855 ;  In  re  Ruef ,  150 
Cal.  665,  89  Pac.  605. 

While  the  criminal  complaint  found  in  the 
record  in  this  case  is  inartlficlally  drawn,  and 
many  things  are  contained  therein  which 
may  be  considered  as  surplusage,  yet  we  are 
unable  to  say  that  It  is  Insufficient  to  charge 
the  defendant  with  the  crime  of  vagrancy. 
Therefore,  it  appearing  by  the  return  of  the 
relator  that  be  held  the  petitioner'  as  a  de- 
fendant In  a  criminal  case  under  a  warrant 
of  conunltment  Issued  after  she  had  been 
tried  and  found  guilty  of  a  criminal  offense. 
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it  was  error  for  tbe  district  coart  to  release 
her  upon  a  writ  of  habeas  corpus. 

It  Is  stated  In  the  respondent's  brief  that 
tbe  district  court  held  that  tbe  act  of  1905, 
commonly  called  the  "Juvenile  court  law,"  re- 
pealed articles  1  and  2  of  chapter  75,  Comp. 
St  1909,  known  as  tbe  "reform  school  act." 
There  is  nothing  said  In  the  findings  or  Judg- 
ment of  tbe  trial  court  upon  that  question, 
and  out  of  fairness  to  that  court  we  have 
felt  that  we  should  not  determine  that  ques- 
tion. 

For  the  determination  of  this  cause  It  Is 
sufficient  to  say  that  by  the  Constitution  and 
tbe  statutes  of  this  state  tbe  county  court 
is  given  Jurisdiction  to  try  and  determine 
misdemeanor  cases,  like  the  one  in  question, 
and  tbe  act  of  1905  does  not  deprive  that 
court  of  such  Jurisdiction.  In  such  cases  If 
there  is  a  conviction  it  is  tbe  duty  of  tbe 
court,  as  provided  by  section  5  of  the  re- 
form school  act,  to  commit  tbe  ofTender,  if  a 
boy,  to  the  reform  school,  and  if  a  girl  under 
18  years  of  age  to  tbe  industrial  school  for 
girls.  Finally  it  appears  that  after  the  com- 
plaint was  filed  and  the  defendant  was  taken 
into  custody  the  case  could  not  be  transferred 
to  tbe  Juvenile  court  because  the  defendant 
was  over  16  years  of  age.  See  section  10, 
art  2,  c.  20,  Comp.  St.  1909.  Tbe  county 
court  therefore  properly  retained  Jurisdic- 
tion, and  its  Judgment  may  not  be  reviewed 
by  habeas  corpus  proceedings. 

For  tbe  foregoing  reasons,  the  Judgment 
of  tlte  district  court  should  be,  and  it  is 
hereby,  reversed. 

SE2>GWICK,  J.  (dissenting).  Trissie  Tuttle 
was  arrested  upon  warrant  issued  by  tbe 
county  Judge  of  Dawes  county  upon  a  com- 
plaint filed  in  that  county  whicb  charged 
her,  it  is  said,  with  tbe  "crime  of  vagrancy." 
Tl>e  county  Judge  found  and  certified  that 
"she  was  16  years  of  age  her  last  birthday, 
whicb  was  on  December  6th."  This  finding 
was  made  on  tbe  4th  day  of  March,  1910, 
■o  that  she  will  not  be  18  until  next  Decem- 
ber. Tbe  county  Judge  ordered  that  she  be 
sent  to  the  state  industrial  school  at  Geneva, 
and  the  district  court  upon  hearing  of  the 
writ  of  habeas  corpus  decided  that  tbe  order 
of  tlie  county  Judge  was  without  authority 
of  law,  and  ordered  that  she  be  released 
from  custody. 

Tbe  majority  opinion  reverses  tbe  Judg- 
ment of  the  district  court  and  remands  her 
to  the  custody  of  the  sherifT  under  the  order 
of  the  county  Judge.  In  the  opinion  it  is 
said  that  she  is  between  tbe  ages  of  16  and 
18,  and  it  is  also  said  in  tbe  opinion  "that 
attet  the  complaint  was  filed  and  the  defend- 
ant was  taken  into  custody  tbe  case  could  not 
be  transferred  to  tbe  Juvenile  court  because 
the  defendant  was  over  16  years  of  age."  I 
think  this  is  a  mistaka  Tbe  original  Ju- 
venile court  act  (Laws  1905,  c.  59)  expressly 
applies  only  to  girls  under  the  age  of  16 
years.     Tbe  first  clause  of  the  first  section 


provides  that  "that  act  sliall  apply  only  to 
cliUdren  under  the  age  of  sixteen  (Wf  years." 
Tbe  seventh  section  begins  as  follows:  "When 
any  child  under  the  age  of  sixteen  (16)  years, 
shall  be  found  to  be  delinquent"  At  the 
next  session  of  tbe  Legislature  this  was 
changed.  Chapter  46,  Laws  1907.  Tbe  first 
section  there  was  amended  so  that  it  reads, 
"This  act  shall  apply  only  to  minors,"  and 
the  seventh  section  reads,  "Whoi  any  child 
under  the  age  of  eighteen  (18)  years  shall 
be  found  to  be  delinquent,"  etc.,  making  the 
act  expressly  apply,  as  Its  original  title  would 
indicate,  to  all  children.  This  amendment 
was  overlooked  in  deciding  Holton  v.  Samp- 
son, 81  Neb.  30,  115  N.  W.  645.  Tbe  title  of 
tbe  original  act  was  "An  act  to  regulate  tbe 
treatment  and  control  of  dependent,  neglect- 
ed and  delinquent  children."  The  first  sec- 
tion of  the  act  as  it  now  is  provides  that  tbe 
words  "delinquent  child"  shall  include  any 
child  under  tbe  age  of  18  years  who  violates 
any  law  of  this  state  or  any  city  or  village 
ordinance,  and  section  7  provides  that: 
"When  any  child  under  the  age  of  eighteen 
(18)  years  shall  be  found  to  be  delinquent, 
dependent  or  neglected  within  tbe  menning 
of  this  act,  tbe  court  may  make  an  order 
committing  the  ctiild  to  the  care  of  some 
suitable  institution,  or  to  the  care  of  some 
reputable  citizen  of  good  moral  character,  or 
to  the  care  of  some  association  willing  to  re- 
ceive it,  embracing  in  Its  objects  tbe  purpose 
of  caring  for  or  obtaining  homes  for  depend- 
ent or  neglected  children,  whicb  association 
shall  have  been  accredited  as  hereinafter  pro- 
vided, or  if  under  tbe  age  of  sixteen  (16) 
years  to  tbe  care  of  a  state  industrial  school. 
The  court  may,  when  tbe  health  or  condi- 
tion of  tbe  child  shall  require  It,  cause  tbe 
child  to  be  placed  In  a  public  hospital  or  in- 
stitution for  treatment  or  special  cnre.  or, 
in  an  accredited  and  suitable  private  hospi- 
tal or  institution  which  will  receive  It  for 
like  purpose  without  charge."  So  that,  when 
any  child  under  tbe  age  of  18  years  is  found 
to  have  violated  any  law  of  this  state,  it 
is  delinquent,  and  section  7  provides  what 
shall  be  done.  The  court  by  section  7  may 
commit  such  children  to  the  care  of  some 
suitable  Institution  or  some  respectable  citi- 
zen or  some  association  willing  to  receive 
It  "or  If  under  the  age  of  sixteen  (16)  years, 
to  the  care  of  a  state  Industrial  school,"  so 
that  tbe  court  has  no  power  to  commit  a  girl 
between  16  and  18  years  of  age  to  tbe  state 
Industrial  school.  This  provision  of  the  law 
is  plain  and  positive  and  does  not  require 
construction.  There  are  some  sections  of 
tbe  Juvenile  court  act  that  have  been  thought 
to  be  inconsistent  with  these  provisions.  The 
first  section  says  that  the  act  shall  not  apply 
to  those  "who  are  now,  or  who  shall  here- 
after become.  Inmates  of  a  state  Institu- 
tion, or  of  any  training  school  for  bojrs  or 
industrial  school  for  girls,  •  •  •  unless 
such  children  have  been  placed  therein  un- 
der and  by  virtue  of  tbe  provisions  of  this 
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act"  This  Implies  two  tbings:  First,  that 
the  juvenile  court  may  commit  under  proper 
conditions  girls  to  the  industrial  school;  and, 
second,  it  also  implies  that  there  may  be 
girls  committed  to  the  industrial  school  not 
under  the  provisions  of  this  act  If  this 
means  that  the  practice  may  continue  of  ar- 
resting girls  charged  with  crime  under  the 
old  statute,  and  in  the  county  courts  of  the 
state,  and  that  the  county  court  may  order 
them  committed  to  the  Industrial  school,  such 
a  construction  would  make  this  provision  of 
the  act  inconsistent  with  the  other  provi- 
sions referred  to.  However,  there  is  another 
construction  that  may  be  given  to  this. 
When  young  girls  have  been  committed  to  the 
state  Industrial  school,  and  it  is  found  that 
they  can  be  better  taken  care  of  otherwise, 
they  may  be  paroled.  This  has  been  done 
frequently  when  the  girls  were  of  a  tender 
age.  If  it  then  turns  out  that  they  are  not 
fit  for  parole  and  ought  to  be  returned,  no 
proceedings  are  necessary,  except  the  au- 
thority of  the  industrial  school  to  return 
them  to  that  institution.  This  clause  that 
we  are  considering  In  the  first  section  may 
apply  to  such  cases  as  that  However  that 
may  be,  the  positive  statement  that  girls  un- 
der the  age  of  16  years  may,  under  some 
circumstances,  be  sent  to  the  Industrial 
school,  as  found  In  section  7  of  the  act,  pro- 
hibits sending  girls  over  the  age  of  16  years 
to  the  Industrial  school  unless  they  have 
been  previously  committed  to  that  institution 
and  have  been  paroled  or  have  escaped 
therefrom. 

Tbe  majority  opinion  appears  to  be  based 
wholly  upon  section  10  of  the  act  This  sec- 
tion makes  it  the  dut7  of  the  Justice  of  the 
peace  and  police  magistrates  to  transfer  cas- 
es to  the  Juvenile  court  when  the  child  charg- 
ed with  crime  Is  under  16  years  of  age.  This 
section  was  not  changed  whoi  the  other  sec- 
tions of  the  act  were  changed  so  as  to  make 
all  children  under  18  years  of  age  subject 
to  the  Jurisdiction  of  the  Juvenile  court 
This  court,  of  course,  cannot  amend  a  sec- 
tion of  the  statute  to  correct  an  oversight 
of  the  Legislature;  but  wben  the  section  as 
It  Is  allowed  to  remain  is  inconsistent  with 
all  other  sections  as  amended,  the  court 
must  construe  them  together  and  enforce  the 
Intention  of  the  Legislature.  Justices  of  the 
peace  and  police  magistrates  cannot  commit 
children  to  the  reform  or  industrial  schools 
under  any  circumstances.  When  children  are 
before  the  county  court,  as  in  this  case,  that 
court  has  Jurisdiction  under  the  Juvenile  act 
The  seventeenth  section  of  that  act  Is  as  fol- 
lows: "This  act  shall  be  liberally  construed 
to  tbe  end  that  its  purpose  may  be  carried 
out  to  wit:  That  the  care,  custody  and  dis- 
cipline of  a  dependent  neglected  or  delin- 
quent child  shall  approximate,  as  nearly  as 
may  be,  that  which  ahonld  be  given  by  Its 


parents,  and  in  all  cases  where  It  can  be 
properly  done,  the  child  to  be  placed  in  an 
approved  family  home  and  become  a  member 
of  the  family  by  legal  adoption  or  otherwise." 

It  is  said  in  the  majority  opinion  that 
"the  case  could  not  be  transferred  to  the  Ju- 
venile court"  and  section  10  of  the  act  Is  re- 
ferred to  as  compelling  such  a  conclusion. 
I  think  that  in  view  of  the  other  sections  of 
tbe  act,  and  the  whole  purpose  of  the  Leg- 
islature, and  the  amendments  that  have  been 
made.  Justices  of  the  peace  and  police  magis- 
trates should  transfer  the  case  to  the  Ju- 
venile court  when  tbe  defendant  is  under 
IS  years  of  age,  and  so  come  within  the  pur- 
view of  the  Juvenile  court  law;  but  however 
that  may  be,  section  10  has  no  application 
to  the  county  court  That  court  as  already 
shown,  has  Jurisdiction  under  the  Juvenile- 
act  and  to  hold  that  as  a  county  court  the- 
Judge  cannot  transfer  a  proper  case  to  him- 
self as  Judge  of  the  Juvenile  court  ^  wholly 
unwarranted.  Wben  a  case  comes  before- 
him  that  belongs  to  the  Juvenile  court  he 
should  act  as  such  court  and  that  court  has 
no  power  to  send  a  child  over  16  years  of  age- 
to  the  reform  or  industrial  school.  Perhaps 
the  district  court  should  not  have  discharged 
the  defendant  under  the  writ  of  habeas  cor- 
pus. That  court  might  have  proceeded  under 
the  Juvenile  law,  or  possibly  might  have  re- 
manded the  defendant  to  the  county  court 
for  that  purpose.  But  iu  any  view  of  the- 
case,  the  warrant  to  the  sheriff  tor  the  pur- 
pose of  taking  the  defendant  to  the  Indus- 
trial school  was  In  violation  of  the  express 
provisions  of  the  Juvenile  court  law  and  was 
void,  and  the  def aidant  was  properly  re- 
leased therefrom. 

The  complaint  in  this  case  charges  that 
this  girl  was  "In  total  want  of  proper  pa- 
rental care,"  and  the  record  fully  Justifies  the 
charge.  Her  parents  were  living  in  the- 
county  and  at  the  place  where  she  was  ar- 
rested. If  she  was  a  vagrant  It  was  their- 
fault  rather  than  her  own.  The  circumstance 
es  were  wholly  insufficient  to  Justify  the  or- 
der of  the  county  court  It  was  peculiarly 
a  case  for  the  Juvenile  court  Of  course,  the- 
sufficiency  of  the  evidence  should  have  been, 
tested  by  appeal,  and  not  by  habeas  corpus- 
proceedings;  but  these  considerations  show 
the  conditions  for  which  the  Legislature  was- 
attemptlng  to  provide,  and  assist  in  constru- 
ing the  conflicting  sections  of  the  statute. 
If  it  is  true  that  a  young  woman  between' 
the  ages  of  16  and  18  years,  who  has  no- 
means  of  support  and  is  not  properly  cureCk 
for  by  ber  parents,  may  be  arrested  upon: 
charge  of  vagrancy  and  sent  to  the  industrial 
school  without  the  assistance  of  the  juvenile 
court  and  the  probation  officers  of  that  court 
or  of  the  detention  home  now  provided  for 
by  the  amendments  of  1907,  It  would  seem 
that  the  Juvenile  court  law  la  essaitially  a 
failure. 
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HELPHAND     T.     INDEPENDENT    TELE- 
PHONE CO.  OF  OMAHA  et  aL  • 
(No.  16,804.) 

(Sapreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(BvOaiut  by  Hu  Court.) 

Waters  and  Waxes  Coubbbs  (i  119*)— Dam- 
age    BT     SUBfACS    WATEB  —  GONTBIBTJTOBT 

Neouqsrce. 

Where  damage  is  can8ed  by  surface  water 
negligentiy  collected  In  a  ditch  or  trench  dug 
through  a  public  alley,  and  thence  allowed  to 
soak  Uirough  a  sewer  connection  previously  con- 
structed into  a  basement  of  an  adjacent  build- 
ing, the  fact  that  the  owner  or  occupant  of  the 
building  in  making  his  sewer  connection  failed 
to  tamp  the  earth  replaced  therein  sufficiently 
to  render  It  impervious  to  water  does,  not  con- 
stitute contributory  negligence. 

W"EA.  Note.— For  other  cases,  ske  Waters  and 
ater  Courses,  Dec.  Dig.  |  119.*] 

Sedgwick,  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  Oonn- 
ty;   Troup,  Judge. 

Action  by  Julius  Helpband  against  the  In- 
dependent Telephone  Company  of  Omalia  and 
tbe  Union  Telephone  Construction  Company. 
Judgment  for  defendants,  and  plaintlfl  ap- 
peals.   Heversed  and  remanded. 

H.  C.  Brome  and  Clinton  Brome,  for  ap- 
pellant   BenJ.  S.  Baker,  for  appellees. 

BABNES,  J.  Action  for  damages  to  a 
stock  of  goods  by  surface  water  alleged  to 
hare  been  negligently  collected  in  a  ditch 
dug  by  defendants  and  thence  thrown  Into 
the  basement  of  a  building  occupied  by  the 
plaintiff.  It  appears  that  plaintiff  was  the 
owner  of  a  stock  of  gents'  furnishing  goods, 
a  itart  of  which  were  stored  In  tbe  basement 
of  a  building  situated  In  the  city  of  Omaha 
and  occupied  by  him ;  that  in  the  month  of 
August,  1907,  defendants,  in  constructing  cer- 
tain telephone  lines  in  that  city,  dug  a  ditch 
or  trench  to  be  used  as  a  conduit  for  its 
wires  through  a  public  alley  adjacent  and  In 
close  proximity  to  the  plaintiff's  building,  and 
left  it  in  such  a  condition  that  the  heavy 
rains  which  fell  In  that  season  of  the  year 
were  collected  therein  and  thence  escaped  in- 
to tbe  basement  and  damaged  plaintiff's 
goods.  There  was  no  dispute  as  to  the  fore- 
going facts.  Defendants,  to  defeat  a  recoT- 
ery,  claimed  that  when  they  were  digging 
the  ditch  ta  question  their  workmen  discov- 
ered that  at  some  prior  time  a  sewer  con- 
nection extending  from  the  basement  of 
plaintiff's  building  across  the  alley  had  been 
made,  either  by  the  plaintlfl  or  his  grantor; 
that  the  earth  replaced  in  the  sewer  trench 
liad  not  been  sufficiently  tamped  to  render  it 
impervious  to  water,  and  by  reason  thereof 
the  surface  water  collected  In  the  ditch  soak- 
ed through  the  sewer  trench  into  the  plain- 
tUTs  basement  and  caused  the  damage  of 
which  he  complains.    It  was  therefore  con- 


tended that  tbe  plaintlfl  was  guilty  of  con- 
tributory negligence. 

It  appears  that  the  trial  court,  after  oor-- 
rectly  instructing  the  Jury  as  to  the  defend- 
ants' legal  duties  and  liabilities,  by  another 
instruction,  submitted  the  question  of  con- 
tributory negligence  to  the  Jury.  Tbe  giving: 
of  that  Instruction  is  assigned  as  error  whicb- 
plaintlff  strenuously  contends  entitled  him' 
to  a  new  trial.  The  arg^ument  of  the  defend-- 
ants  in  support  of  the  Instruction  la  that' 
both  parties  had  an  equal  right  to  the  use  of 
the  public  alley,  in  which  their  conduit  was" 
being  constructed,  and  therefore  the  plain- 
tiff owed  them  the  duty  to  so  construct  the: 
sewer  connection  as  to  render  It  Impervious 
to  the  water  which  they  collected  and  al- 
lowed to  flow  Into  their  ditch  and  by  failing: 
to  do  so  he  was  guilty  of  contributory  neg- 
ligence. Counsel  has  cited  no  authorities  to 
support  this  argument,  and  we  doubt  If  any 
can  be  found  by  wlilch  It  can  be  sustained. 

On  the  other  hand,  the  plaintiff  asserts 
that  the  evidence  shows  conclusively  that, 
when  the  earth  was  replaced  In  the  sewer 
excavations  and  the  paving  replaced  thereon, 
the  alley  was  left  In  a  safe,  suitable,  and 
proper  condition  for  the  public  use;  that 
no  surface  water  had  thereafter  penetrated 
the  basement  of  his  building ;  and  be  there- 
fore Insists  that,  having  done  all  that  was 
required  of  him,  both  for  the  protection  of 
the  public  and  his  own  property,  he  owed  no 
additional  duty  to  the  defendants  and  could 
not  be  said  to  have  been  guilty  of  contribu- 
tory negligence.  This  contention  seems  to 
be  well  founded.  It  appears  that,  when  the 
sewer  connection  was  made,  neither  the  plain- 
tiff nor  his  grantor  owed  any  duty  to  the  de- 
fendants, and,  when  defendants  entered  upon 
the  construction  of  their  conduit,  it  was  their 
duty  to  60  construct  the  ditch  as  not  to  In- 
jure tbe  property  of  tbe  plaintiff  who  was 
an  abutting  lot  owner. 

In  the  case  of  Cook  r.  Cbamplain  Trans- 
portation Co.,  1  Denio  (N.  T.)  91,  it  was  said : 
"Where  one.  In  the  lawful  use  of  his  own 
property,  exposes  it  to  accidental  injury  from 
the  lawful  acts  of  others,  he  does  not  there- 
by lose  his  remedy  for  an  Injury  caused  by 
the  culpable  negligence  of  such  other  per- 
sons." The  rule  is  to  so  use  one's  own  as 
not  to  injure  others,  and  not,  as  tbe  defend- 
ants contend,  to  use  your  own  so  that  an- 
other shall  not  Injure  your  property.  In  oth- 
er words,  one  cannot  lawfully  use  his  own 
property,  or  exercise  his  rights  In  such  a 
manner  as  to  increase  the  risk  or  danger  of 
injury  to  another's  property.  In  Miles  v. 
Postal  Tel.  &  Cable  Co.,  06  S.  O.  403,  416,  33 
S.  E.  498,  498,  it  was  said :  "On  the  contrary, 
it  behooves  a  telegraph'  company,  In  Its  legal 
use  of  a  way  or  road,  or  even  a  highway  or 
post  road,  to  guard  such  use  so  that  no  In- 
Jury  shall  result  to  tbe  property  of  its  own- 
er which  may  be  located  opposite  such  tele- 
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grapb  lines,  through  its  negligence  or  want 
of  due  care."  Speaking  of  the  rule  of  con- 
tributory negligence,  It  Is  said  In  29  Cyc.  p. 
616:  "This  rule  Is  subject  to  the  exception 
that,  as  a  person  Is  entitled  to  use  his  own 
premises  for  any  lawful  purpose,  his  failure 
to  protect  it  from  the  negligence  of  another 
will  not  be  contributory  negligence."  The 
text  above  quoted  is  well  supported  by  the 
following  authorities:  Werner  v.  Cincinnati, 
23  Ohio  Cir.  Ct  R,  475;  Tlk  Hon  v.  Spring 
VaUey  Waterworks,  65  Cal.  619,  4  Pac.  666 ; 
Martin  t.  North  Star  Iron  Works,  31  Minn. 
407,  18  N.  W.  109;  Stone  v.  Hunt,  114  Mo. 
66,  21  S.  W.  454;  and  many  others. 

We  are  therefore  of  opinion  that  the  ques- 
tion of  contributory  negligence  does  not  arise 
In  this  case,  and  the  trial  court  erred  in  sub- 
mitting that  question  to  the  jury  by  the  In- 
struction of  which  the  plaintiff  complains. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  Is  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

SEDGWICK,  J.  (dissenUng).  It  Is  said  in 
the  majority  opinion  that  "the  trial  court, 
after  correctly  Instructing  the  jury  as  to  the 
defendants'  legal  duties  and  liabilities,  by 
another  Instruction,  submitted  the  question 
cf  contributory  negligence  to  the  Jury,"  and 
that  this  was  erroneous,  requiring  a  reversal. 
If,  after  correctly  instructing  as  to  defend- 
ants' legal  duties  and  liabilities,  it  is  erro- 
neous to  submit  the  question  of  contributory 
negligence  to  the  Jury,  it  must  be  that  no 
matter  how  negligent  tiie  plaintiff  may  have 
been  in  constructing  their  part  of  the  trench 
which  caused  the  damage,  and  however  care- 
ful and  diligent  the  defendants  have  been  in 
constructing  its  part  and  in  seeking  to  pre- 
vent the  ordinary  effects  of  plaintiff's  own 
negligence,  the  defendants  are  still  liable  for 
damages.  This  cannot  be  the  law.  The  de- 
fendants argued  that  the  plaintiff  or  his 
grantor  in  making  the  sewer  connection  owed 
the  duty  to  the  defendants  as  well  as  others 
to  properly  construct  the  same  so  as  to  pre- 
vent water  from  running  Into  his  (the  plain- 
tiff's) own  basement  This  argument  Is  a  lit- 
tle misleading.  The  plaintiff  owed  the  duty 
to  the  defendants  and  others  to  construct 
the  sewer  connection  so  as  not  to  Injure  the 
defendants  or  others  who  rightfully  used  the 
aUey,  but  upon  the  point  involved  in  this  case 
the  duty  which  the  plaintiff  owed  was  not  so 
much  to  the  defendants  as  It  was  to  himself. 
He  owed  a  duty  to  himself  to  make  his  sew- 
er connection  so  that  water  from  the  alley 
would  not  flood  his  basement  Suppose  that 
both  trenches  had  been  dug  at  the  same 
time;  that  the  plaintiff  had  dug  the  sewer 
treuch  and  the  defendants  the  trench  for  the 
telephone  cable,  and  both  trenches  had  been 
negligently  dug  and  negligently  filled,  would 
It  be  true  that  If  the  jury  should  find  that  if 
the  plaintiff  had  filled  his  part  of  the  trench 
properly  there  would  have  been  no  damage, 


still  the  plaintiff  could  hare  recovered?  Of 
course,  if  the  defendants  in  digging  their 
trench  and  filling  it  found  that  the  plaintiff's 
sewer  trench  was  imperfectly  filled,  and  that 
damage  was  liable  to  ensue  on  that  account, 
then  the  defendants  should  have  been  the 
more  careful  to  avoid  damage,  since  the  sew- 
er trench  had  been  made  a  long  time  before, 
and  the  plaintiff  might  probably  not  be  aware 
of  Its  condition.  If  the  defendants  disre- 
garded the  danger  of  damages  that  might  be 
caused  from  the  conditions  which  they  found 
In  making  their  trench,  they  .might  still  be 
liable  for  damages  notwithstanding  the  Im- 
perfect conditions  of  the  plaintiff's  trench. 
But  this  point  was  fully  and  carefully  guard- 
ed by  the  court  in  its  instruction  No.  5.  The 
court  instructed  the  jury  to  the  effect  that 
when  the  defendants  found  that  the  plain- 
tiff's part  of  the  trench  was  not  properly  con- 
structed, it  would  be  the  duty  of  the  defend- 
ants to  use  correspondingly  greater  precau- 
tion to  prevent  damage  to  plalntUTs  proper- 
ty, and  that  if  in  constructing  its  part  of  the 
trench  the  defendants  "came  upon  a  pre- 
viously constructed  sewer  ditch  leading  to 
the  basement  of  said  building,  the  exposed 
condition  of  which  was  of  sudi  a  nature  as 
It  was  known  to  defendants  or  should  have 
been  known  to  It  In  the  exercise  of  ordinary 
care,  that  there  was  danger  that  surface  wa- 
ter flowing  into  or  upon  defendants'  trench 
would  the  more  readily  flow  into  and  through 
said  sewer  trench  and  into  plalntUTs  build- 
ing, then  defendants  would  be  required  to 
exercise  such  a  degree  of  care  to  prevent 
such  accident  as  would  be  commensurate 
with  the  Increased  danger  and  circumstances 
surrounding  the  situation." 

A  similar  instruction  was  requested  by 
the  defendants,  and  the  correct  theory  upon 
which  the  case  was  tried  appears  to  be  that 
if  the  plaintiff  negligently  constructed  his 
part  of  the  trenches  in  question,  so  that  there 
would  have  been  no  damage  If  he  had  prop- 
erly constructed  .the  same,  and  the  defend- 
ants, when  they  discovered  the  faulty  con- 
dition of  the  plalntifTs  trench,  used  such  rea- 
sonable and  proper  precautions  as  an  ordi- 
narily prudent  man  would  use  to  prevent  the 
defects  In  the  plaintiff's  own  trench  from 
causing  him  damage,  the  defendants  would 
not  be  liable.  The  questions  tried  were: 
First  were  the  defendants  negligent  In  con- 
structing their  part  of  the  trench?  Second, 
did  the  plaintiff  negligently  construct  his 
trench?  Third,  If  the  plaintiff's  trench  was 
negligently  constructed,  did  the  defendants, 
when  that  fact  was  discovered,  use  all  rea- 
sonable precautions  to  prevent  damage  as 
the  result  of  the  plalntifTs  own  negligence? 
The  last  two  propositious  were  determined 
in  favor  of  the  defendants  by  the  jury  upon 
"correct  instruction  as  to  the  defendants'  le- 
gal duties  and  liabilities,"  as  said  in  the  ma- 
jority opiulon,  and,  If  so,  their  verdict  ought 
to  settle  the  matter. 
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ECKLES  v.  DES  MOINES  CASKET  00. 
(Supreme  Court  of  Iowa.    March  13,  1911.) 

1.  Jddomekt   (I    689*)  —  CoNCLUnVENESB  — 
Parties. 

Where  one  part?  has  the  right  of  recovery 
over  against  another,  a  judgment  In  favor  of 
one  primarily  liable  may  be  pleaded  by  the 
other  as  a  bar  to  an  action  against  him  on  the 
same  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fi  1223,  1224;   Dec  Dig.  S  6§9.') 

2.  PUIADINO  (8  214*)— Demurkeb. 

A  demurrer  admits  only  such  facts  as  are 
well  pleaded. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  HZS^^ai;   Dec.  Dig.  |  214.*] 

3.  Pleadiro  tt  352*)— Monon  to  Strike— 
Nature. 

A  motion  to  strike  a  plea  of  former  adjudi- 
cation should  be  treated  as  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  352.*] 

4.  Pleading    (|    214*)  — Dbiturrer  — Aduis- 

BIONS. 

An  allegation  in  a  plea  of  former  adjudi- 
cation that  causes  of  action  were  the  same 
was  a  conclusion  not  admitted  by  a  motion  to 
strilie,  treating  the  motion  as  a  demurrer. 

[ESd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {|  525-534;   Dec.  Dig.  |  214.*] 

5.  Judgment  (|  69&*)— Bar— Persons  Botjnd. 

A  servant  was  ordered  by  his  master  to 
unload  a  coal  car,  and  on  attempting  to  board 
it  was  injured  by  the  giving  way  of  a  handhold, 
and  in  an  action  against  the  railroad,  in  which 
plaintiff  relied  on  a  defective  condition  of  the 
car,  judgment  was  rendered  for  defendant  after 
a  trial  on  the  merits.  Thereafter  the  servant 
sued  the  master,  alleging  failure  to  furnish  a 
safe  place  to  work  and  negligence  In  ordering 
him  upon  the  car.  Held,  that  the  action  was 
not  barred. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  I  699.*] 

Appeal  from  District  Court,  Polk  County; 
Hngh  Brenuan,  Judge. 

Suit  to  recover  damages  for  personal  in- 
jnrles.  The  defendant  appeals  from  a  ruling 
striking  its  plea  of  a  former  adjudication. 
Affirmed. 

Oarr,  Oarr  ft  Brans,  for  appellant  E.  A. 
Lingenfelter,  for  appellee. 

SHERWIN,  C  J.  The  plaintifC  alleged 
that  a  car  of  coal  had  been  placed  alongside 
the  appellant's  engine  room,  and  that  be 
was  ordered  to  imload  it,  though  such  work 
was  not  in  the  line  of  bis  employment ;  that, 
in  attempting  to  board  the  car  for  the  pur- 
pose of  nnloading  it,  one  of  the  iron  hand- 
holds on  the  car  gave  way,  and  be  was  tIo- 
Ifutly  precipitated  to  the  ground  and  in- 
jured. It  was  alleged  that  the  defendant 
was  negligent  in  not  providing  the  plaintiff  a 
safe  place  to  work  and  in  ordering  him  upon 
said  car.  -  In  its  answer  the  defendant  alleg- 
ed that  the  car  in  question  was  the  property 
of  the  Chicago  Great  Western  Railway  Com- 
pany, then  in  the  possession  of  and  being 
operated  by  receivers,  and  ttiat  the  plaintifT 
had  theretofore  brought  an  action  against 


said  raUway  company  and  the  receivers  to 
recover  damages  for  the  same  injuries  com- 
plained of  herein,  and  that  said  cause  was 
thereafter  tried  upon  its  merits  and  a  ver- 
dict returned  for  said  defendant.  The  de- 
fendant herein  further  alleged  that,  in  his 
petition  in  said  action  against  the  railway, 
"the  plaintiff  alleged  that  the  said  car  which 
he  was  attempting  to  unload  was  in  an  un- 
safe and  defective  condition,  and  that  the 
top  rung  or  handhold  thereof  gave  way  when 
he  rested  his  weight  upon  it,  and  he  was 
thereby  precipitated  to  the  ground  and  sus- 
tained the  injuries  complained  of;  that  the 
injuries  for  which  plaintiff  sought  to  recover 
damages  in  said  action  are  the  same  injuries 
for  which  he  now  seeks  to  recover  of  this  de- 
fendant, and  in  the  said  action  he  alleged 
that  they  were  caused  by  the  defect  in  said 
car  as  alleged  in  this  action;  that  the  in- 
juries for  which  the  plaintiff  sought  to  re- 
cover damages  therein  are  the  same  injuries 
as  those  f^r  which  he  now  seeks  to  recover 
of  defendant,  and  that  the  alleged  cause  ot' 
accident  therein  is  the  same  as  be  alleges  ii. 
this  action  .  as  the  cause  of  his  injuries.'' 
The  plea  of  former  adjudication  was  stricken 
upon  motion  of  the  plaintiff,  and  the  de- 
fendant appealed  from  the  ruling. 

It  is  contended  that  the  liability  of  the 
railway  company  and  the  defendant  was 
Joint  and  several,  that  the  railway  company 
was  primarily  liable,  and  that  the  Judgment 
on  the  merits  in  its  favor  in  the  same  cause 
of  action  is  a  bar  to  the  present  action.  It 
is  a  well-recognized  rule  that,  where  one  par- 
ty has  the  right  of  recovery  over  against 
another,  a  Judgment  in  favor  of  one  pri- 
marily liable  may  be  pleaded  by  the  other  as 
a  bar  to  an  action  against  him  on  the  same 
cause  of  action.  23  Cyc.  1271 ;  2  Van  Fleet, 
Former  Adj.  8  572;  Anderson  v.  Fleming,  160 
Ind.  597,  67  N.  E.  443,  66  U  R.  A.  119;  Emery 
V.  Fowler,  39  Me.  326,  63  Am.  Dec.  627.  This 
rule  is  not  denied  by  the  plaintiff.  He  con- 
tends, however,  that  it  .cannot  be  invoked 
in  this  case,  because  the  cause  of  action 
pleaded  is  not  the  same  cause  of  action  that 
was  decided  against  him  in  his  suit  against 
the  railway  company.  While  the  plaintiff 
seeks  a  recovery  herein  for  the  same  injuries, 
his  petition  is  broader  and  contains  a  charge 
of  negligence  against  this  defendant  that  was 
not  made  against  the  railway  company.  This 
condition  is  shown  by  the  petition  herein  and 
by  the  answer  of  the  defendant  The  charge 
of  negligence  here  is  that  the  defendant,  be- 
ing the  master,  failed  to  provide  the  plaintiff 
a  safe  place  to  work,  and  ordered  him  to 
perform  unusual  work  in  an  unsafe  place. 
The  answer  of  this  defendant  avers  that  the 
plaintiff  in  his  petition  against  the  railway 
company  alleged,  as  ground  of  negligence, 
that  the  car  was  in  an  nnsafe  and  defective 
condition. 


•Fgr  othar  eases  see  same  topic  and  nctlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Cnncedlng  that  both  {tetltlons  presented  the 
identical  Issue  so  far  as  the  condition  of  the 
car  was  concerned,  the  present  petition  alleg- 
ed the  additional  ground  of  negligence  that 
we  have  referred  to.  It  may  have  been 
found  In  the  other  case  that  the  defective 
condition  of  the  car  was  not  the  proximate 
cause  of  the  plaintifTs  injuries.  The  ques- 
tion of  proximate  cause  is  usually  a  question 
for  the  Jury,  and  In  that  trial  it  may  have 
found  that  ordering  the  plaintitl  into  an  un- 
safe place  to  work  was  the  Immediate  caase 
of  his  Injuries,  in  which  event  there  would 
be  no  liability  on  the  part  of  the  railway 
company.  The  defendant  says  In  argument 
that  the  motion  to  strike  should  be  treated 
as  a  demurrer,  and  that,  so  treated,  it  ad- 
mitted that  the  causes  of  action  were  the 
same,  because  the  answer  so  alleged.  We 
think  the  motion  should  be  treated  as  a  de- 
murrer. But  a  demurrer  admits  only  such 
facts  as  are  well  pleaded,  and  the  allegation 
in  the  answer  that  the  causes  of  actions 
were  the  same  was  merely  a  conclusion  of 
the  pleader.  The  facts  upon  which  such 
conclusion  was  based  were  to  be  found  in 
the  petition  and  answer  in  the  instant  case, 
and  going  to  them  it  was  manifest  that  the 
causes  of  action  were  not  the  same.  Our 
conclusion  is  that  the  motion,  treated  as  a 
demurrer,  was  properly  sustained. 

Affirmed. 

EVANS,  J.,  taking  no  part 


n6blb  v.  noble. 

(Supreme  Court  of  Iowa.    March  11,  1911.) 

1.  Deeds  (§  194*)— Delivert^Presumption. 

The  recital  of  the  consideration  in  and  the 
recording  of  a  deed  raises  a  presumption  of  its 
delivery. 

fEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  574r.683,  623;  Dec.  Dig.  {  194.*] 

2.  Dbeds  ({  208*)  —  Dkuvkbt  —  Etidenck  — 
WEiGirr. 

The  fact  that  deeds  from  a  husband  to  his 
wife  were  on  record  for  8  and  14  years,  respec- 
tively, before  bis  death,  is  strong  evidence  of 
an  acceptance  and  delivery  daring  bis  lifetime. 
TEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  625-634;    Dec.  Dig.  {  208.*] 

3.  Husband  and  Wife  (§  16*)— Possession 
OF  Pbopebtt— Evidence— Prmumptions. 

Where  a  husband  conveyed  to  his  wife  a 
farm  which  was  their  homestead,  the  presump- 
tion will  be  that  the  possession  was  in  her,  even 
though  the  husband  condacted  the  fanning  op- 
erations and  paid  the  taxes  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  16.*] 

Appeal  from  District  Court,  Plymouth 
County;    F.  R.  Gaynor,  Judge. 

Action  in  equity  to  recover  an  interest  in 
real  estate.  Judgment  for  the  defendant 
The  plaintiff  appeals.    Affirmed. 

Stmble  &  Struble,  for  appellant  John  R. 
Carter,  for  appellee. 


SHERWIN,  C.  J.  Elon  J.  Noble  and  the 
defendant  were  married  In  1887,  and  lived 
together  until  the  death  of  Elon  J.  Noble  in 
1908.  At  the  time  of  their  marriage,  Elon  J. 
Noble  was  a  widower,  with  eight  children 
living  at  home,  five  girls  and  three  boys.  The 
youngest  of  these  children  was  2^  years  old, 
and  the  oldest  a  girl,  was  18.  One  of  the 
children,  a  boy,  was  an  adopted  child,  who 
remained  in  the  family  only  about  a  year 
after  their  marriage,  when  he  was  surren- 
dered to  his  own  father.  The  other  chlldreit 
remained  at  home  until  they  were  married, 
or  went  out  in  life  for  themselves.  When 
Elon  J.  Noble  and  the  defendant  were  mar- 
ried, be  owned  and  lived  on  the  160  acres  of 
land  in  controversy  in  this  action,  but  it  was 
heavily  incumbered.  In  the  years  following 
their  marriage,  however,  they  cleared  oft  the 
indebtedness  on  the  farm  and  accumulated 
other  property.  In  August  1894,  Elon  J.  No- 
ble  deeded  to  the  defendant  four  lots,  of  the 
aggregate  value  of  about  $400,  located  in  the 
town  of  James,  Iowa.  On  December  28, 1901, 
he  also  deeded  to  the  defendant  the  160  acres 
In  controversy,  and  had  the  deed  duly  record- 
ed. The  title  to  the  lots  and  to  the  farm 
was  in  the  defendant  at  the  time  of  her  bus- 
band's  death.  The  plaintiff  herein  is  a  son 
of  Elon  J.  Noble,  and,  after  his  death,  be 
brought  this  action  to  recover  an  interest  in 
the  lots  and  farm  as  the  heir  of  his  father, 
alleging  that  the  conveyances  to  the  defend- 
ant were  obtained  by  her  undue  Influence 
over  his  father,  and  were  therefore  void. 
It  is  further  contended  that  the  gift  to  the 
defendant  was  never  completed  because  Elon 
J.  Noble  continued  to  exercise  acts  of  own- 
ership over  the  land,  and  because  there  nev- 
er was  a  delivery  of  the  deeds  to  the  defend- 
ant The  appellant  has  presented  for  our 
consideration  a  very  exhaustive  brief  and  ar- 
gument on  the  legal  propositions  which  are- 
controlling  In  actions  of  this  kind,  but  the 
law  of  the  case  is  so  well  settled  that  It 
is  unnecessary  to  restate  It. 

The  controlling  questions  are  of  fact.. 
First  Were  the  conveyances  obtained  by  the 
exercise  of  undue  Influence  over  the  grantor?- 
Second.  Was  there  a  completed  gift  and.  In- 
cident thereto,  were  the  deeds  delivered  to 
the  defendant?  We  have  very  carefully  ex- 
amined and  considered  the  evidence  toucblng- 
the  question  of  undue  Influence,  and  reach- 
ed the  conclusion  that  it  wholly  falls  to  ma'ke 
a  case  for  the  plaintiff.  Elon  J.  Noble  was 
at  all  times  during  his  life  with  the  defend- 
ant excepting  only  a  few  months  immediate- 
ly preceding  his  death  in  1908,  a  strong  and 
rigorous  man.  both  physically  and  mentally. 
The  defendant  was  a  woman  of  strength, 
physical  and  mental,  and  they  seemed  to 
have  used  their  combined  strength  for  the 
welfare  of  the  entire  family.  He  cousuIte<) 
the  defendant  about  many  things,  it  is  true, 
but  no  more  than  any  fairly  considerate  hus- 


•For  other  cases  les  same  topic  and  section  NUMBER  In  Dec.  Dl(.  ft  Am.  Die.  Key  No.  Series  ft  Rap'r  Indexes. 
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band  would  do.  The  evidence  shows  the  de- 
livery of  the  deeds  beyond  any  question. 
Both  deeds  recited  a  consideration  and  they 
were  recorded  by  the  grantor.  A  presump- 
tion of  delivery  therefore  arises.  Luckhart 
T.  Luckhart,  120  Iowa,  248»  94  N.  W.  461. 
The  evidence  also  shows  an  actual  delivery 
to  the  defendant.  Moreover,  the  deed  to  the 
lots  remained  on  record  for  more  than  14 
years  before  the  death  of  Elon  J.  Noble  and 
the  deed  to  the  farm  for  over  8  years,  which 
facts  alone  are  strong  evidence  of  delivery 
and  acceptance.  The  farm  was  their  home- 
stead, and,  even  If  the  husband  did  attend 
to  the  business  of  conducting  it,  and  paying 
taxes  on  it,  the  law  will  nevertheless  pre- 
sume the  possession  was  In  the  wife  because 
she  held  the  legal  title  thereto.  Hays  v. 
Marsh,  123  Iowa,  81,  98  N.  W.  604.  This 
seems  to  be  a  very  simple  and  clear  case. 
The  real  estate  In  question  was  given  to  the 
wife  by  deeds  actually  delivered  to  her,  and 
remained  in  her  possession  without  question 
for  years  and  until  after  the  death  of  her 
husband.  The  farm  was  their  homestead, 
and  the  husband  looked  after  the  outside  In- 
terests as  any  husband  would  do  under  sim- 
ilar circumstances.  The  defendant  did  her 
share  of  the  work  by  attending  to  the  do- 
mestic affairs  and  the  children.  The  title 
clearly  passed  to  the  defendant,  and  the 
Judgment  Is  affirmed. 
Affirmed. 


COOIiET  ▼.  CHARLES  HOTEL  et  al. 

(Supreme  Court  of  Iowa.    March  10,  1911.) 

IwTOxicATiNo  LiQroRs  (8  275*)— WBONonn:. 
SaX.e — IsjxTNcno:* — Evidence. 

In  a  suit  to  enjoin  the  maintenance  of  a 
Hquor  nuisance  in  a  hotel,  evidence  held  to 
justify  a  finding  that  defendant  had  knowledge 
ot  unlawful  sales  of  liquor  within  the  hotel, 
and  that  the  injunction  was  therefore  properly 
nanted,  though  there  was  no  proof  of  the  keep- 
inc  or  selling  of  liquor  within  a  month  or  two 
before  suit. 

[EJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  f  275.*] 

Appeal  from  District  Court,  Cerro  Gordo 
Cotmty;  J.  J.  Clark,  Judge. 

"Not  to  be  officially  reported." 

Action  to  enjoin  the  maintenance  of  a  liq- 
uor nuisance.  Decree  was  entered  as  pray- 
ed.   The  defendants  appeal.    Affirmed. 

Blytbe,  Markley,  Rule  &  Smith  and  D.  W. 
Telford,  for  appellants.  M.  S.  Odle  and  Wi- 
ley S.  Rankin,  for  appellee. 

PER  CURIAM.  The  defendant  Wilson  Is 
the  proprietor  of  the  Charles  Hotel  in  Mason 
City,  and  on  bearing  was  permanently  en- 
joined from  keeping  for  sale  or  selling  there- 
in, directly  or  indirectly,  intoxicating  liquors. 
On  appeal  he  Insists:  (1)  That  the  evidence 
was  not  sufficient  to  warrant  the  entry  of  the 


decree;  and  (2)  that  the  premises  were  not 
so  used  for  the  purposes  alleged  at  the  time 
the  action  was  begun. 

The  evidence  was  such  as  to  Justify  the 
conclusion  that  the  hotel  was  generally  re- 
puted to  be  a  place  where  Intoxicating  liq- 
uors were  sold,  that  considerable  quantities 
of  beer  were  consumed  therein  by  the  guests 
of  the  hotel,  that  several  cases  were  shipped^ 
In  the  care  of  the  hotel  and  delivered  there- 
at by  the  express  company  each  week,  and 
that  employes  engaged  as  bell  or  elevator 
boys  sold  beer  by  the  bottle  to  guests.  The 
defendant  denied  all  knowledge  thereof,  and 
testified  that  he  had  never  kept  or  sold  in- 
toxicating liquors  therein  directly  or  Indi- 
rectly. As  he  was  in  personal  charge  of  the 
hotel,  the  facts  recited  put  his  sweeping  de- 
nial in  issue,  and  a  separate  examination  of 
the  record  has  convinced  us  that  the  trial 
court  did  not  err  in  reaching  the  conclusion 
that  defendant  must  have  known  of  the  un- 
lawful use  of  the  hotel  as  alleged.  No  use- 
ful purpose  will  be  served  by  a  review  of  the 
evidence.  Even  if  there  were  no  evidence  ^f 
the  keeping  or  selling  of  intoxicants  within 
a  month  or  two  prior  to  the  commencement 
of  the  action,  there  was  no  abuse  of  discre- 
tion in  entering  the  decree  as  prayed.  Tuttle 
V.  Bunting,  125  N.  W.  844. 

Affirmed. 


BILLMEXBK  v.  QUEEN  MFG.  CO. 
(Supreme  Court  of  Iowa.    March  7,  1911.) 

1.  EVIDENCE    (§1   513,    525*)— Opinion    Evi- 
dence—EJxpebts. 

An  expert  who  has  examined  a  machine 
may  testify  as  to  its  condition  and  as  to  its 
yalue. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2317,  2333;  Dec.  Dig.  §g  513, 
525.*] 

2.  Witnesses  (§  236*)— Examination— Geneb- 
AL  Questions. 

Relevant  testimony  in  response  to  a  ques- 
tion which  ia  objectionable  as  too  general  is 
not  prejudicial. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  817-826;   Dec.  Dig.  {  236.*] 

3.  Evidence  (|  483*)— Opinion  Evidence. 

A  witness  who  has  inspected  a  machine 
may  testify  as  to  the  condition  In  which  he 
found  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  2256-2266;    Dec.  Dig.  t  483.*] 

4.  Evidence  (g  474*)— Opinion  Etidbnce. 

A  witness  answer  that  a  machine  was 
worthless,  based  on  his  description  of  its  con- 
dition, the  answer  relating  to  its  usefulness, 
was  not  prejudicial,  though  his  competency  to 
testify  as  to  Its  money  value  was  not  shown. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2218;   Dec  Dig.  {  474.*] 

5.  Sales  (J  358*)— Action  fob  Pbicb— Evi- 
dence. 

Where  a  final  contract  of  sale,  which  a 
buyer  rescinded  for  misrepresentations,  was 
consummated  as  a  result  of  all  prior  negotia- 
tions between  the  parties,  it  was  competent  for 
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the  buyer's  manager  to  testify  a*  to  the  con- 
Tersationi  with  the  seller. 

[HH.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  358.»] 

6.  Sales   (I   126*)— REaoissioii   bt  Butkb— 
TntE. 

A  buyer  may  rescind  within  a  reasonable 
time  after  inspection,  if  the  article  sold  does 
not  comp^  with  the  seller's  representation  as 
to  its  condition,  though  the  latter  has  delivered 
it  to  a  carrier  for  transportation. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  g{  313-317:    Dec  Dig.  i  126.*] 

7.  Salm  (S  347*)— Payment  of  Pbicb— Dtnt- 
bujc— Failure  of  Considebation. 

A  duebill  given  for  the  price  of  property 
which  is  rightfully  rejected  by  the  buyer  as  not 
complying  with  the  contract  of  sale  is  void  for 
failure  of  consideration. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  I  964;   Dec.  Dig.  g  347.*] 

Appeal  from  District  Court,  Hamilton 
County;  C.  G.  Lee,  Judge. 

Action  to  recover  the  value  of  certain 
property  called  for  under  a  dueblll  wblch 
plaintiff  bad  taken  by  assignment  from  one 
Flaclc  The  defendant  pleaded  fraud  and 
want  of  consideration,  and  the  court  In- 
structed the  Jury  that  plaintiff  was  entitled 
to  recover  tbe  agreed  value  of  the  property 
called  tor  by  the  dueblll,  unless  it  appeared 
by  a  preponderance  of  tbe  evidence  either 
that  tbe  contract,  in  pursuance  of  which  the 
dnebUl  was  given,  was  procured  by  fraudu- 
lent representations,  or  that  the  duebill  was 
without  consideration.  There  was  a  verdict 
for  the  defendant,  and  from  Judgment  on 
this  verdict  plaintiff  appeals.    Affirmed. 

D.  G.  Chase,  for  appellant  Wesley  Martin 
and  J.  L.  Kamrar,  for  appellee. 

McCLAIN,  J.  In  pursuance  of  a  contract 
for  the  sale  of  a  secondhand  automobile  by 
one  Flack  to  the  defendant,  a  dueblll  was 
executed  by  defendant  for  the  delivery  to 
said  Flack  of  $800  worth  of  flat  steel  mats 
at  27  cents  per  square  foot;  such  mats  be- 
ing the  manufacture  of  tbe  defendant.  De- 
fendant delivered  to  Elack  a  small  portion 
of  the  mats,  but,  when  plaintiff  as  assignee 
of  the  dueblll  demanded  delivery  of  tbe  bal- 
ance in  accordance  with  bis  order,  such 
delivery  was  refused,  on  tbe  ground  that  in 
the  contract  of  sale-  of  the  automobile  Flack 
bad  made  false  and  fraudulent  representa- 
tions as  to  Its  character  and  condition,  and 
on  tbe  further  ground  that  defendant  had  re- 
fused to  accept  the  automobile,  basing  such 
refusal  on  tbe  alleged  fact  that  the  machine 
did  not  correspond  with  Flack's  representa- 
tions and  was  worthless.  There  was  evidence 
tending  to  show  that  the  machine  was  not 
as  represented  by  Flack,  and  also  that  It 
was  worthless  for  the  purposes  of  an  auto- 
mobile. It  appeared  without  dispute  that 
the  machine  was  shipped  to  defendant  by 
rail,  and  that,  when  defendant's  manager 
Inspected  It  without  remoylng  it  from  the 


car,  he  declined  to  accept  it,  and  notified 
Flack  of  that  fact  Tbe  defendant  did  not. 
In  fact,  accept  or  take  possession  of  the 
machine,  and  the  sole  question  In  this  re- 
spect la  as  to  whether  under  the  circum- 
stances the  defendant  was  In  duty  bound  to 
accept,  and  should  be  charged  accordingly. 
1.  Various  exceptions  to  the  rulings  of  tbe 
court  in  receiving  or  rejecting  evidence  may 
be  disposed  of  without  elaborate  discussion, 
as  they  Involve  questions  of  law  about  which 
there  can  be  no  dispute.  A  witness  who  saw 
the  machine  on  the  car  when  it  reached  its 
destination,  and  was  inspected  by  defendant, 
was  allowed  to  testify  as  to  its  condition, 
and  to  say  that  in  his  opinion  it  was  not 
worth  anything  to  use  as  an  automobile. 
There  was  no  error  In  tltis  ruling,  for  the 
witness  after  examination  by  tbe  court  show- 
ed Ills  competency  to  express  an  opinion  as 
an  expert,  and  was  justified  on  such  an  ex- 
amination of  the  machine  as  would  qualify 
him  to  spe&li  of  its  condition.  Another  wit-' 
ness  for  the  defendant  gave  testimony  to  the 
same  effect  after  similar  examination  show- 
ing his  qualification  and  the  objection  to  bia 
testimony  was  ptapei\j  overruled.  Defend- 
ant's manager  as  a  witness  was  allowed  over 
objection  to  state  the  conversations  and  trans- 
actions between  himself  and  Flack  relating 
to  the  trade  for  the  automobile.  While  the 
questions  In  response  to  which  this  testimony 
was  given  may  have  been  objectionable  as 
too  general  in  their  nature,  his  answers  re- 
lated to  matter  which  might  properly  be  tak- 
en Into  consideration  In  determining  the  con- 
ditions of  the  contract,  and  there  was  no 
prejudice  resulting  to  plaintiff  in  the  over- 
ruling of  the  objections.  Objection  to  tbe 
testimony  of  the  same  witness  that  be  in- 
spected the  machine  on  the  car,  and  it  was 
not  In  running  order,  was  properly  overruled, 
beoiuse  tbe  witness  testified  as  to  such  con- 
dition on  an  examination,  and  was  qualified 
to  speak  as  to  its  condition.  A  question 
asked  of  this  witness  as  to  what  tbe  machine 
was  worth  as  thus  inspected  was  perhaps 
objectionable  on  the  ground  that  the  witness 
had  not  shown  his  competency  to  testify  on 
the  question  of  value  of  such  a  machine  as 
described,  but  his  answer  that  It  was  worth- 
less, based  on  his  description  of  Ita  condi- 
tion, was  certainly  not  prejudicial.  Such 
answer  did  not  relate  to  the  money  value 
of  a  secondhand  automobile,  but  to  tbe  use- 
fulness of  the  machine  In  the  condition  lu 
which  he  found  It  Defendant's  manager 
testified  to  a  conversation  with  Flack  about 
six  months  prior  to  the  final  rejection  of  the 
machine  as  offered,  and  plaintiff's  motion  to 
strike  out  this  testimony  was  overruled.  In 
this  there  was  no  error,  for  It  clearly  appears 
that  the  final  contract  relating  to  the  de- 
livery of  the  machine  was  consummated  as  a 
result  of  the  prior  negotiations,  although  in 
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tbe  meantime  Flack  Iiad  attempted  to  re- 
pudiate auy  objections  under  the  first  nego- 
tiations, and  defendant's  manager  had  In- 
sisted that  a  contract  should  be  made  as 
contemplated  In  such  negotiations.  There 
can  be  no  question  that  the  contract  as  final- 
ly concluded  had  relation  to  all  the  negotia- 
tions which  had  been  conducted  between  the 
parties. 

2.  Certain  instructions  are  complained  of 
on  the  ground  that  they  erroneously  present 
the  rale  of  law  as  to  the  efTect  of  false  and 
fraudulent  representations  of  the  condition 
and  character  of  the  property  covered  by  a 
contract  of  sale.  Tbe  objection  as  applied 
to  this  case  seems  to  be  that  defendant  did 
not  rely  upon  such  representations,  but  con- 
tracted to  buy  In  reliance  on  the  Judgment 
of  its  manager.  It  Is  sufficient  to  say  that 
no  such  question  was  presented  by  the  evi- 
dence. The  manager  had  not  lnq)ected  the 
machine  prior  to  the  conclusion  of  the  con- 
tract, and  that  fact  was  well  known  to  Flacl(. 
In  response  to  the  demand  of  defendant's 
manager  that  the  machine  be  8hipi)ed,  it 
was  loaded  upon  a  $ar  and  transported  to 
Its  destination  without  any  agreement  or 
understanding  that  defendant  was  purchas- 
ing at  its  peril.  While  for  some  purposes 
there  may  have  been  a  passing  of  title  to 
defendant  when  the  machine  was  delivered 
to  the  common  carrier  for  transportation.  It 
is  well  settled  that  a  buyer  under  such  cir- 
cumstances has  the  right  to  Inspect  and  re- 
ject if  the  property  does  not  correspond  to 
the  seller's  representation  as  to  its  condition. 
Alsberg  v.  Latta,  30  Iowa,  442;  Mechem's 
Sales,  i  746.  Until  there  has  been  an  ac- 
ceptance, the  right  to  rescind  on  the  ground 
that  the  seller  had  fraudulently  misrepre- 
sented tbe  quality  and  condition  of  the  thing 
sold  Is  not  lost,  although  there  has  been  a 
delivery  to  the  common  carrier  which  in  it- 
self is  sufiBcient  to  pass  title.  24  Am.  A  Eng 
Enc>'.  (2d  Ed.)  1088.  The  case  of  Whitlock 
T.  Workman,  15  Iowa,  351,  relied  upon  by 
appellant,  Is  not  In  point,  as  it  relates  to 
the  question  of  place  of  contract  and  not 
tbe  place  of  acceptance.  In  this  state  rescis- 
sion is  allowed  to  tbe  buyer  as  a  remedy  for 
breach  of  warranty  express  or  Implied,  and. 
If  the  machine  shipped  by  Flack  did  not 
correspond  to  his  representations  or  was  not 
suitable  for  use  as  an  automobile,  the  defend- 
ant had  the  right  to  refuse  it  within  a  rea- 
sonable time  after  Inspection.  Rogers  v.  Han- 
son, 35  Iowa,  283;  Dptou  Mfg.  Co.  v.  Hulske, 
68  Iowa,  657,  29  N.  W.  621;  Tlmken  Carriage 
Co.  T.  Smith,  123  Iowa,  554,  99  N.  W.  183. 
As  the  defendant  promptly  rescinded  on  in- 
spection, it  was  not  bound  to  pay  the  con- 
tract price  and  the  dueblU  became  invalid  for 
total  failure  of  consideration. 

3.  Tbe  Issue  as  to  want  of  consideration 
for  the  dueblll  sUed  upon  was  raised  in  tbe 
pleading,  and  was  properly  submitted  to  the 


Jury.  If  the  defendant  rightfully  rejected 
the  machine  as  not  complying  with  the  terms 
and  condltI<His  of  the  contract,  then  the  con- 
sideration for  the  dueblll  totally  failed,  for 
the  defendant  got  nothing  for  the  transac- 
tion. The  worthlessness  of  the  machine  as  an 
automobile  was  not  the  basis  of  failure  of 
consideration,  but  the  basis  for  a  rescission, 
and,  if  the  rescission  was  rightful  on  account 
of  Uie  breach  of  express  or  implied  warran- 
ties or  conditions,  then,  even  though  the 
machine  may  have  had  value  for  some  pur- 
poses, nevertheless  tbe  failure  of  considera- 
tion was  complete  because  nothing  passed 
to  tbe  defendant  under  the  contract.  After 
the  rejection  of  the  machine,  whatever  it 
may  have  been  worth,  it  was  the  property 
of  Flack. 

No  error  appears  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 


IN0BRBRI6HTSEN  T.  LU6LAN. 
(Supreme  Court  of  Iowa.    March  8,  1911.) 

Apfeai.  and  Esbob  ({  1002*)— Qdestioks  ov 
Fact— S0FFICIENCT  ok  Evidence. 

Where   the   evidence   was   conflicting,    the 

verdict  wUl  not  be  reviewed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Ehrror.   Cent.  Dig.   H  8935-3937;    Dec.   Dig.  i 

1002.'] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  C.  6.  Lee,  Judge. 

"Not  to  be  officially  repotted." 

Action  for  damages  resulting  from  the 
frightening  of  a  team  by  defendant's  auto- 
mobile. From  Judgment  against  him,  the  de- 
fendant appeals.    Affirmed. 

Chas.  A.  Rogers  and  N.  S.  Carpenter,  for 
appellant     Ward  &  Williams,  for  appellee. 

PER  CURIAM.  Eight  errors  are  assigned, 
only  four  of  which  are  argued.  Three  of 
these  relate  to  instructions  given.  Upon  ex- 
amination of  these,  the  criticisms  appear  to 
be  without  foundation.  The  other  is  based 
on  tbe  contention  that  the  verdict  Is  not  sup- 
ported by  the  evidence.  As  the  record  dis- 
closes that  the  evidence  was  in  conflict,  we 
cannot  Interfere. 

Affirmed. 


GRAND  LODGE  A  O.  U.  W.  OF  IOWA  v. 

WEBSTER  COUNTY  DISTRICT 

COURT  et  aL 

(Supreme  Court  of  Iowa.    March  11,  1911.) 

1.  DiSCOVEBT  (8  97*)— RiOHT  TO  DiBCOVEBT. 

Code,  {  4654,  provides  that  the  court  may 
require  the  production  of  any  books  and  papers 
material  to  the  just  determination  of  any  cause, 
to  be  inspected  and  copied  by  the  party  calling 
for  them,  and  section  4655  provioea  that  the 
petition  for  such  pnroose  most  state  the  facts 
expected  to  be  proved,  and  show  wherein  they 
are  material.    Held,  that  the  books  and  papero 
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callcci  for  mnat  be  designated  with  reasonable 
certainty. 

llid.   Note. — For  other  cases,   see  Discovery, 
Cent.  Dig.  {  124;  Dec  Dig.  {  97.*] 
2.  DiscoTEBT    (§    40*) — Scope    of    Remedy— 

DiBCLOSUBE  OF   DEFENSE. 

The  statute  does  not  require  the  adversary 
to  disclose  the  evidence  on  which  lie  relies  in 
his  action  or  defense. 

[EkI.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  SS  42,  63;   Dec.  Dig.  g  40.*] 

8.  DiscovEBT  ({  97*)  —  Petition  —  Scffi- 

CIENCr. 

Code,  I  4654,  provides  that  the  conrt  may 
require  the  prodaction  of  any  boolcs  and  papers 
material  to  the  just  determination  of  any  cause 
to  be  inspected  and  copied  by  the  party  call- 
ing for  them,  and  section  4655  provides  that  the 
petition  for  such  purpose  must  state  the  facts 
expected  to  be  proved,  and  show  wherein  they 
are  material.  In  an  action  on  a  life  policy  on 
the  ground  that  insured  had  disappeared  and 
not  been  heard  of  for  seven  years,  a  petition 
sought  an  examination  of  all  records  of  the 
finance  committee  and  of  other  officers  of  the 
insurer,  in  whom  the  duty  of  adjusting  and 
paying  losses  rested,  including  all  letters  or 
records  of  investigation  as  to  the  death  or  dis- 
appearance of  insured.  Held,  that  the  petition 
was  sufficiently  specific. 

[Ed.  Note. — For  other  cases,  see  Discovery, 
Dec.  Dig.  {  97.»] 

4.  DiscovEBT  (§  41*)— Scope  of  Remedt. 

Petitioner  was  entitled  to  such  books,  etc., 
as  would  tend  to  show  the  death  of  insured ; 
but  an  order  that  defendant  produce  any  aqd 
all  records  and  documentary  evidence  in  its  pos- 
session tending  to  show  that  the  insured  was 
living  or  dead  was  too  broad,  as  it  would  com- 

Sel  defendant  tq  disclose  its  entire  record  evi- 
ence  in  defense,  and  without  reference  to  the 
materiality  of  the  evidence  to  plaintiff's  case. 
[Ed.   Note. — For  other  cases,   see  Discovery, 
Cent  Dig.  i  54;   De&.Dig.  g  41.*] 

Certiorari  proceedings.  The  opinion  states 
the  case.    AflSrmed. 

C.  C.  Dowell,  H.  W.  Stowe,  and  KeUeher 
&  O'Connor,  for  plaiqtlir.  B.  B.  Burnquist 
and  Healy  A  Healy,  for  defendants. 

SHBRWIN,  C.  J.  Elizabett)  A.  Cunnlng- 
liam  brought  an  action  against  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Work- 
man of  Iowa  to  recover  on  a  certificate  of 
membership  Issued  to  her  husband,  T.  A. 
Cunningham,  In  1895,  in  which  she  was  nam- 
ed as  the  beneficiary.  She  alleged  in  her  pe- 
tition that  said  T.  A.  Cunningham  left  his 
home  in  Ft  Dodge,  Iowa,  in  December,  1900, 
and  that  in  December,  1901,  he  disappeared 
from  the  place  where  he  was  then  making 
bis  residence,  and  has  not  since  that  time 
been  heard  from  by  any  of  his  family,  rela- 
tives, or  friends;  that  more  than  "seven 
years  have  elapsed  since  any  information 
concerning  said  T.  A.  Cunningham  has  been 
bad  or  received  by  any  member  of  bis  fam- 
ily" ;  and  that  tbe  plaintiff  believed  that  the 
said  T.  A.  Cunningham  died  in  December, 
1901.  It  was  further  alleged  tliat,  by  reason 
of  tbe  said  absence -and  disappearance  of  tbe 
said  T.  A.  Cunningham  for  more  than  seven 
years  last  past,  the  policy  sued  on  bad  ma- 


tured, that,  according  to  tbe  terms  of  said 
policy,  tbe  sum  of  $2,000  of  tbe  beneficiary 
fund  of  the  order  was  due  the  plaintiff  upon 
tbe  death  of  Cunningham,  and  that  there  are 
ample  funds  in  the  said  beneficiary  fund  of 
tbe  defendant  order  to  pay  said  amount. 
Tbe  defendant  answered,  denying  generally, 
and  specifically  denying  that  Cunningham 
was  dead.  Thereafter  the  plaintiff  filed  a 
petition  in  that  action  asking  that  tbe  de- 
fendant therein  be  required  to  produce  "all 
tbe  books  and  records  of  said  defendant  com- 
pany in  tbe  custody  of  said  defendant,  show- 
ing all  assessments  made  for  the  beneficiary 
fund  of  said  company  within  two  years, 
showing  amount  of  moneys  on  band  in  said 
fund,  ♦  •  •  and  all  records  of  the 
finance  committee  for  the  past  two  years 
showing  the  action,  if  any,  taken  by  said 
committee  upon  the  claim  of  tbe  plaintiff 
herein,  and  all  records  of  said  committee  or 
other  oificers  of  tbe  defendant  company  in 
whom  the  duty  of  adjusting  or  paying  loss- 
es rests,  including  all  letters  or  records  of 
investigation  as  to  the  death  or  disappear- 
ance of  the  deceased,  T.  A.  Cunningham." 
The  petition  further  alleged  "that  plaintiff 
desires  said  books,  records,  and  papers  for 
tbe  purpose  of  inspecting  and  copying,  and 
that  said  books,  records,  and  papers  are  ma- 
terial. In  that  tbe  plaintiff  believes  that  said 
records  will  show  •  ♦  •  that  the  defend- 
ant company  has  made  investigations  of  tbe 
death  of  the  said  T.  A.  Cunningham,  and 
that  said  records  and  books  will  show  that 
tbe  said  T.  A.  Cunningham  is,  in  fact,  dead." 
Due  notice  of  the  filing  of  this  petition  was 
given  the  defendant,  and  it  appeared  in  re- 
sponse thereto  and  contested  it  Thereafter 
an  order  In  tbe  following  form  was  made,  so 
far  as  tbe  same  is  material  to  our  present 
inquiry:  "Defendant  will  also  produce  any 
and  all  records  and  documentary  evidence  In 
Its  possession  tending  to  show  tliat  the  in- 
sured Is  living  or  dead."  This  certiorari  pro- 
ceeding is  for  the  purpose  of  determining  the 
correctuesB  of  the  order  quoted.  That  part 
of  the  general  order  requiring  the  produc- 
tion of  tbe  records  for  the  purpose  of  learn- 
ing the  financial  condition  of  tbe  defendant 
order  is  not  assailed,  and  needs  no  further 
•attention.  Code,  i  4G54,  provides  that  the 
court  may  in  its  discretion  "by  rale  require 
tbe  production  of  any  papers  or  books  which 
are  material  to  tbe  Just  determinotlon  of  any 
cause  pending  before  it  for  the  purpose  of 
being  inspected  and  copied  by  or  for  the 
party  thus  calling  for  them."  Tbe  section 
following,  4655,  prescribes  the  practice  under 
section  4654  in  the  following  language  so  far 
as  tbe  same  Is  material  here:  "The  petition 
for  that  purpose  must  state  tbe  facts  expect- 
ed to  be  proved  by  such  books  or  papers 
*  *  *  and  must  show  wherein  they  are 
material.  Tbe  rule  shall  thereupon  be  grant- 
ed   *    *    •    if  the  court  deems  such   rule 
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expedient  and  proper."  It  Is  proper  to  con- 
tdder  the  purpose  and  scope  of  this  statute 
before  applying  it  to  the  instant  case.  It  is 
a  development  of  the  old  equity  practice  per- 
mitting a  bill  of  dlBCovery  of  the  facts  In 
the  knowledge  of  an  adverse  party  or  of 
deeds  or  writings,  or  other  things,  in  his  cus- 
tody or  under  his  control,  for  the  purpose 
of  enabling  the  party  asking  therefor  to 
prosecute  or  defend  an  action.  Townsend  v. 
lawrence,  9  Wend.  (N.  Y.)  458.  And,  being 
analogous  to  such  equity  practice.  It  may  be 
construed  in  the  light  of  the  rules  governing 
It  Tbe  evident  purpoBe  and  design  of  the 
statute  is  to  furnish  a  litigant  a  speedy  and 
summary  way  by  which  under  the  order  of 
the  court  he  may  obtain  written  evidence 
material  to  his  action  or  defense  which  Is  in 
the  possesslou  and  control  of  his  adversary. 
The  statute  itself  says  that  the  petition 
must  state  the  facts  expected  to  be  proved 
hy  such  books  and  papers,  and  must  show 
wherein  they  are  material.  It  Is  manifest 
therefore,  that  the  facts  expected  to  be  prov- 
ed by  such  books  and  papers  must  be  shown 
to  be  material  to  the  petitioner's  action  or 
defense.  This  seems  to  be  very  clear  from 
the  language  of  the  statute  itself,  and  it 
seems  equally  as  clear  to  us  that  the  stat- 
ute does  not  require  the  adversary  to  dis- 
close the  evidence  upon  which  he  relies  in 
his  action  or  defense.  This  Is  the  construc- 
tion that  has  generally  been  given  similar 
statutes.  Lester  v.  People,  150  111.  408,  23 
X.  E.  387.  37  N.  E.  1004,  41  Am.  St  Rep. 
375;  Hoyt  v.  Bank,  1  Duer.  (N.  Y.)  6.j5; 
Ahlymeyer  ▼.  Healy,  12  N.  Y.  St  Rep.  677. 
And  see  note  in  41  Am.  St.  Rep.  387.  The 
books  and  papers  called  for  should  be  desig- 
nated with  reasonable  certainty.  Eschbach 
v.  Llghtner,  31  Md.  528;  Cornish  v.  Worm- 
ser.  53  Hun,  40.  5  N.  Y.  Supp.  889;  Halstead 
v.  Halstead,  3  Misc.  Rep.  618,  23  N.  Y.  Supp. 
191. 

With  this  purpose  of  the  statute  and  tbeKe 
general  rules  in  mind,  let  us  examine  the 
petition  and  the  order  of  the  district  court. 
The  petition  says  that  "the  record  and  books 
above  described  will  show  that  the  said  T. 
A.  Cunningham  is  dead."  And  the  records 
"described"  are  all  records  of  the  finance 
committee  and  of  other  officers  of  the  com- 
pany "In  whom  the  duty  of  adjusting  and 
paying  losses  rests,  including  all  letters  or 
records  of  Investigation  as  to  the  death  or 
disappearance  or'  said  T.  A.  Cunningham. 
The  death  of  Cunningham  was  the  ultimate 
fact  that  the  petitioner  expected  to  prove  by 
the  records  and  papers,  as  alleged,  and  that 
<  proof  of  such  fact  was  material  can  hardly 
be  controverted.  It  is  true  the  petition  does 
not  go  into  the  details  of  the  facts  constitut- 
ing proof  of  the  death  of  Cunningham,  but 
we  do  not  think  that  was  necessary.  The 
ultimate  fact  must  be  proved  before  a  re- 
covery conld  be  had,  and  any  papers  or  books 


which  tended  to  prove  m<A  fact  could  be 
called  for.  It  is  not  to  be  presumed  that  the 
petitioner  Is  advised  of  the  details  of  the  ev- 
idence that  may  finally  establish  a  given 
fact,  and  we  think  no  more  specific  state- 
ment thereof  should  be  required  in  this  case. 
From  the  very  nature  of  the  case  It  would 
be  impossible  for  the  plalntitC  to  designate 
with  particularity  the  letters  or  records 
throwing  light  upon  the  disappearance  and 
death  of  Cunningham.  We  are  of  the  opin- 
ion, therefore,  that  the  petition  was  as  spe- 
cific in  ttiat  respect  as  should  be  required 
under  the  statute.  But -the  petition  evident- 
ly asked  too  much,  and  the  order  of  the 
court  granted  too  much.  As  we  have  already 
said,  the  plaintiff  was  only  entitled  to  such 
books  and  papers  as  would  tend  to  show  the 
death  of  her  husband,  while  the  petition  and 
the  order  would  compel  the  defendant  order 
to  disclose  its  entire  record  evidence  In  de- 
fense of  the  action,  if  it  bad  any,  and  this 
without  reference  to  whether  It  was  material 
or  pertinent  to  the  plaintiff's  action  or  not. 
Under  the  statute  and  under  practically  all 
of  the  authorities,  a  party  cannot  ask  or 
compel  an  examination  of  immaterial  books 
and  papers  nor  such  as  tend  only  to  disprove 
the  plaintlfTs  claim.  Robbins  v.  Brockton 
Ry.  Co.,  180  Mass.  51,  61  N.  E.  265;  note, 
41  Am.  St  Rep.,  supra ;  6  Ency.  PI.  &  Prac. 
809.  The  plaintiff  was  and  Is  entitled  to  the 
production  of  such  books  and  papers  as  will 
tend  to  show  the  death  of  T.  A.  Cunningham, 
and  the  order  should  have  been  so  limited, 
The  order  is  therefore  modified,  and,  as 
modified,  it  is  affirmed. 
Affirmed. 


In    re    SMALE-S    ESTATE. 
(Supreme  Court  of  Iowa.    March  11,  1911.) 

1.  EXSCDTORS  AND  Aduintstbatoes  (|  20*) — 
Appointment  —  Confirmation  —  Objec- 
tions—Who Mat  Make. 

Testator's  brother,  being  merely  a  devisee 
and  having  no  pecuniary  interest  in  administra- 
tion of  the  estate,  was  not  entitled  to  object  to 
confirmation  of  the  executor's  appointment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  05;  Dec.  Dig. 
5  20.»] 

2.  Executors  ano  Administbatobs  (S  20*)— 
Appointment— CoNFiRM.\TioN. 

An  executor's  appointment  should  be  con- 
firmed, where  all  the  beneficiaries  interested  in 
the  administration  ask  it,  and  where  there  is  no 
suflicient  reason  why  testator's  wishes  should 
not  be  followed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  20.*] 

3.  bhckcotobs  and  administbat0b8  (§  20*) — 
Appointment— Confirmation. 

An  executor's  appointment  should  be  con- 
firmed, unless  it  appears  that  testator  would  not 
have  made  it  with  knowledge  of  conditions  exist- 
ing when  confirmation  is  asked. 

[Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  20.*] 
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Appeal  from  District  Court,  Johnson  Coun- 
ty; R.  P.  Howell,  Judge. 

Tbe  opinion  states  the  case.  Beversed  and 
remanded. 

Samuel  D.  Whiting,  for  appellant  £d- 
wln  B.  Wilson,  for  appellee. 

SHBBWIN,  C.  J.  James  Smale  died  In 
Johnson  county,  Iowa,  on  the  14tb  day  of 
January,  1910,  leaving  a  will,  which  was 
thereafter  admitted  to  probate,  In  which  he 
named  Joseph  Xubb  and  Charles  Jobnson  as 
executors  thereof.  The  will  gave  all  of  the 
real  estate  owned  by  him  in  Chicago,  111., 
to  his  brother  Ellas  Smale,  who  was  a  resi- 
dent of  Chicago,  and  the  remainder  of  bis 
property,  both  real  and  personal,  was  given 
to  relatives  who  then  and  now  reside  In  Eng- 
land. Ellas  Smale  was  present  during  the 
last  days  of  James  Smale,  and  after  his 
death  he  filed  objections  to  the  appointment 
of  Joseph  Tubb  as  one  of  the  executors  of 
his  estate.  Immediately  after  the  death  of 
James  Smale,  Tubbs,  upon  his  own  applica- 
tion, was  appointed  special  administrator  of 
the  property  of  the  deceased  and  took  pos- 
'  session  thereof  so  far  as  he  could  find  It 
The  principal  objection  made  to  tbe  confirma- 
tion of  Tubb  as  executor  was  that  he  had 
been  too  hasty  and  officious  in  securing  the 
temporary  administratorship  and  the  same 
thought  seems  to  have  been  the  foundation  of 
the  court's  order  refusing  to  make  him  one 
of  the  executors. 

There  are  several  good  and  sufficient  rea- 
sons why  the  court  should  not  have  made 
tbe  order  it  did  make.  In  the  first  place  Ell- 
as Smale  had  no  financial  interest  in  the 
administration  of  the  estate,  so  far  as  the 
provisions  of  tbe  will  are  concerned.  He  was 
an  officious  intermeddler,  who  should  have 
been  summarily  dismissed  from  the  court. 
The  record  fairly  shows  that  his  action  in 
the  matter  was  prompted  by  the  hope  of 
personal  gain  at  the  expense  of  the  other  leg- 
atees. In  the  next  place,  all  of  the  other  leg- 
atees asked  that  Mr.  Tubbs  be  confirmed  as 
an  executor,  and  finally  the  will  appointed 
him,  and  no  sufficient  reason  was  shown  why 
the  testator's  wishes  should  not  govern.  De- 
cedent and  Mr.  Tubb  had  been  warm  friends 
for  many  years.  Tubb  drew  the  will  and 
knew  that  he  bad  been  named  therein  as  one 
of  the  executors.  He  bad  reasons,  which 
seemed  sufficient  to  him  as  the  intimate 
friend  of  James  Smale,  for  believing  tbat 
prompt  action  was  necessary  to  preserve  his 
friend's  estate  for  those  to  whom  It  had  been 
■bequeathed,  and  hence  his  action  In  securing 
temporary  administration  vnis  commendable 
rather  than  otherwise.  The  Code,  {  829©, 
expressly  provides  therefor  in  all  cases  where 
it  may  be  necessary  for  the  preservation  of 
the  estate.  As  we  have  said,  Joseph  Tubb 
was  one  of  the  executors  appointed  by  the 


testator,  and  such  appointment  must  stand, 
unless  it  is  made  to  appear  that  the  appoint- 
ment would  not  have  been  made  by  the  tes- 
tator with  knowledge  of  tbe  conditions  exist* 
ing  at  the  time  the  court  is  asked  to  confirm 
such  appointmwit  In  re  Van  Vleck's  Estate, 
123  Iowa,  89,  88  N.  W.  557;  Bur.  P.  H.  Ass'n 
V.  Gerlinger,  111  Iowa,  293,  82  N.  W.  765; 
In  re  Miller's  EsUte,  92  Iowa,  741,  61  N. 
W.  229;  Pickering  v.  Welting,  47  Iowa,  242. 
Joseph  Tubb  did  nothing,  either  after  or 
before  the  death  of  Smale,  that  would  have 
shaken  the  latter's  confidence  in  him.  On  the 
contrary,  Tnbb's  efforts  to  preserve  the  es- 
tate were  dictated  by  an  earnest  desire  to 
serve  his  friend  and  by  good  business  Judg- 
ment 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded  for  an  order 
in  harmony  with  this  opinion. 

Reversed  and  remanded. 


STONEBOOK  v.  WISNER  et  aL 

(Supreme  Court  of  Iowa.    March  9,  1911.) 

1.   OUABDIAN    AND    WARD    (f    108*)  —  SaLB  OF 

Bkal  Estate— Caveat  Emptor. 

The  rule  of  caveat  emptor  is  applicable  to 
a  guardian's  sale  of  real  property  t«longing  to 
his  ward. 


Wai 


^Ed.  Mote.— For  other  cases,  see  Guardian  and 
ard,   (Dent   Dig.   {{  895-398;    Dec.   Dig.   { 

2.  GT7ABDIAN    AND    WABD    (J    108*)— SaLK    OF 

BxAi.  EISTATE — Rights  of  Pubchabeb. 
Where  a  guardian  made  no  warranty  of 
title  on  a  sale  of  ills  ward's  real  estate,  the  pur- 
chaser, in  tbe  absence  of  fraud,  could  not  com- 
plain after  the  sale  was  completed  that  the 
title  was  different  from  wliat  he  supposed  or 
because  of  defects  therein  subsequently  discov- 
ered. 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard,   Gent   Dig.  {{  395-398;    Dec.   Dig.   | 
108.»] 

3.  Gttabdian  and  Wabd  ({  106*)— Sale  op 
Real  E8Tati>— Basement. 

That  an  undisclosed  easement  existed  over 
the  rear  end  of  a  lot  sold  to  plaintiff  by  a 
guardian  on  behalf  of  his  ward  did  not  entitle 
plaintiff  to  recover  a  portion  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward.  Gent  Dig.  fS  895-398;  Dec.  Dig.  I 
108.*] 

4.  GnABDIAN    AND    WaBD    ({    106*) — 8AI.E    OF 

Real  Estate— Representationb. 

Where  a  guardian  sold  property  of  his 
ward,  and  made  no  representation  except  to  ex- 
hibit an  abstract  of  title,  which  purported  to  be 
no  more  than  an  exemplification  or  the  public 
records,  the  fact  that  the  land  was  subject  to 
an  easement  not  appearing  of  record  did  not 
constitute  misicpresentation  for  which  the  pur- 
chaser was  entitled  to  a  deduction  in  the  price. 

[ESd.  Note.— For  other  cases,  sea  Onaidian  and 
Ward,  Ont  Dig.  |g  395-^98;  Dec.  Dig.  I 
108.*] 

Appeal  from  District  Court;  Hardin  Oonn- 
ty ;  (X  G.  Lee,  Judge. 

A  demurrer  to  the  petition  as  amended  was 
sustained,  and,  as  plaintUT  dected  to  stand 
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on  the  rallng.  Judgment  was  entered  tor  de- 
fendants.   The  plaintiff  appeals.    Affirmed. 

F.  M.  Williams,  for  appellant  C.  A.  Rog- 
ers and  Geo.  W.  Ward,  for  appellees. 

LADD,  J.  Lois  J.  Wlsner,  a  minor,  owned 
the  east  third  of  lot  8,  In  block  24,  In  Iowa 
Falls.  Her  guardian,  Geo.  E.  GUman,  In  ne- 
gotiating a  sale  thereof  to  plalntlft,  exhibited 
an  abstract  of  title,  and  both  believed  the 
title  clear,  as  therein  represented,  and  enter- 
ed into  a  contract  by  which  plaintiff  was  to 
pay  S4,800,  and  this  was  the  fair  value  there- 
of. The  guardian  procured  the  approval  of 
court,  and  conveyed  the  premises  to  plaintiff, 
receiving  therefor  $4,400  in  cash  and  a  note 
of  $400,  which  is  still  outstanding.  Plaintiff 
had  taken  possession  and  constructed  a  ce- 
ment wall  and  basement  foundation  covering 
the  entire  lot,  22  feet  by  132  feet,  when  O. 
H.  Pagelsen  instituted  suit  against  him, 
claiming  an  easement  over  and  across  the 
north  12  feet  thereof,  and  on  trial  such  ease- 
ment was  established.  The  guardian  in  sell- 
ing the  lot  was  aware  of  plaintiff's  intention 
to  erect  a  brick  building  covering  the  entire 
lot,  was  notified  of  the  suit  by  Pagelsen,  and 
defended  therein.  Neither  party  to  the 
transaction  was  aware  of  the  existence  of 
the  easement  which  materially  affected  the 
value  of  the  premises,  especially  In  view  of 
the  proposed  use.  Indeed,  the  plaintiff  would 
not  have  bought  had  he  known  of  the  ease- 
ment, nor  would  he  have  paid  to  exceed  $8,- 
000  for  the  lot,  and  it  was  worth  no  more. 
As  plaintiff  had  begun  building,  he  could  not 
rescind,  but  was  compelled  to  construct  a 
cross-wall  12  feet  from  the  end,  and  erect  a 
building  120  feet  long.  Instead  of  132  feet,  as 
he  had  intended.  The  petition  alleged  the 
foregoing  matters,  and,  further,  that  there 
was  a  partial  failure  of  consideration  sufll- 
clent  to  justify  plaintiff  in  treating  the 
transaction  as  rescinded  in  part;  that  in 
good  conscience  defendants  should  restore  a 
portion  of  the  mon^  received ;  that  the  min- 
or's estate  ought  not  to  be  augmented  by  re- 
taining money  representing  the  value  of  the 
easement;  that  the  transaction  should  be 
treated  as  though  plaintiff  were  In  possession 
of  the  south  120  feet  of  the  premises  with 
the  consent  of  defendants,  and  the  deed 
should  be  treated  as  so  consenting,  and  plain- 
tiff prayed  that  such  proportion  of  the  pur- 
chase price  as  the  value  of  the  12-foot  ease- 
ment bears  to  that  of  the  entire  lot  be  abat- 
ed, and,  if  equal  or  more  than  the  outstand- 
ing note,  that  it  be  canceled,  and  that  in  ex- 
cess, with  interest,  be  repaid,  and,  if  less, 
that  the  same  be  Indorsed  thereon.  By  way 
of  an  amendment,  plaintiff  alleged  that  the 
facts  recited  estopped  defendants  from  claim- 
ing the  benefit  of  the  rule  of  caveat  emptor. 
To  this  i)etltion  as  amended  defendants  in- 
terposed a  general  demurrer,  which  the  court 
sustained. 

Onardlan's  sales  are  regarded  as  Judicial, 


and  the  doctrine  of  caveat  emptor  is  applica- 
ble thereto.  Bachelor  v.  Korb,  58  Neb.  122, 
78  N.  W.  485,  76  Am.  St  Rep.  70;  'Lenders  v. 
Thomas,  35  Fla.  518,  17  South.  633,  48  Am. 
St  Rep.  255;  O'Herron  v.  Gray,  168  Mass. 
573,  47  N.  B.  429,  40  L.  R.  A.  498,  60  Am. 
St  Rep.  411;  Erwin  v.  Garner,  108  Ind.  488, 
9  N.  E,  417;  Black  v.  Walton,  32  Ark.  821 ; 
17  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1010.  See 
Flndley  v.  Richardson,  46  Iowa,  103;  Hale 
V.  Marquette,  69  Iowa,  376,  28  N.  W.  647. 
As  a  general  rule,  a  purchaser  at  such  sale 
acts  at  his  peril.  The  guardian  sells  such  es- 
tate only  as  his  ward  has  in  the  land,  and 
the  purchaser  must  make  inquiry  as  to  the 
title  and  authority  of  the  guardian  to  sell. 
The  guardian  makes  no  warranty  for  his 
ward,  and  the  purchaser  must  rely  upon  his 
own  discretion  in  the  matter.  Having  bought 
at  bis  own  risk,  he  -may  not,  in  the  absence 
of  any  showing  of  fraud,  be  heard  to  com- 
plain of  his  bargain  after  the  sale  has  been 
completed,  even  though  the  title  prove  dif- 
ferent than  he  supposed  or  because  of  de- 
fects therein  subsequently  discovered.  Bums 
V.  Hamilton,  33  Ala.  210,  70  Am.  Dec.  670; 
WUliams  T.  Glenn,  87  Ky.  87,  7  S.  W.  610, 
12  Am.  St  Rep.  461 ;  Chambers  v.  Jones,  72 
111.  275;  17  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  1012. 

The  circumstance,  then,  that  there  was  an 
easement  in  a  narrow  strip  on  the  rear  end 
of  the  lot  for  the  convenience  of  the  owner 
of  another  estate,  furnished  plaintiff  no  basis 
for  his  demand  for  the  return  of  a  portion  of 
the  purchase  price.  But  it  is  said  there  were 
misrepresentations  which  obviate  the  appli- 
cation of  the  rule  of  caveat  emptor.  See 
Evans  v.  PaUner,  137  Iowa,  425,  114  N.  W. 
912;  Schneider  v.  Schneider,  125  Iowa,  1,  98 
N.  W.  159.  No  misrepresentation  with  re- 
spect to  the  easement  was  pleaded.  All  the 
guardian  is  alleged  to  have  done  was  to  ex- 
hibit an  abstract  of  title,  and  this  purported 
to  be  no  more  than  the  exemplification  of  the 
public  records  in  so  far  as  these  related  to 
this  land.  Lundy  v.  Surls,  144  Iowa,  670,  123 
N.  W.  337.  There  is  no  pretense  that  it  was 
false,  or  that  the  easement  appeared  of  rec- 
ord. 

Again,  It  is  contended  that  there  was  a 
mutijal  mistake  in  that  the  minds  of  the  par- 
ties never  met,  and,  for  this  reason,  relief 
should  be  granted.  Though  the  guardian 
may  have  supposed  the  title  perfect  in  his 
ward,  the  petition  contains  no  allegation 
that  he  so  represented,  and,  as  both  the 
guardian  and  the  purchaser  are  presumed  to 
have  known  the  law,  they  must  have  pro- 
ceeded on  the  theory  that  the  guardian  might 
not  properly  give  any  assurances  of  title,  and 
the  purchaser  must  inquire  for  himself  and 
buy  at  his  own  risk. 

The  ruling  on  the  demurrer  is  approved, 
and  the  Judgment  affirmed. 

WEAVER,  J.,  took  no  part. 
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JACOBSON  T.  UNITED  STATES  GYP- 
SUM CO. 
(Supreme  CSonrt  of  Iowa.     March  8,  1911.) 

1.  Appeal  and  Ebbob  (i  1007*)— Law  or  the 
Case. 

The  decision  of  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent  ap- 
peal, whether  right  or  wrong. 

[Ba.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4358-4368;    Dec  Dig.  i 

2.  Mastkb  and  Sebvant  (g|  286,  288*)— IN- 

JUBIES  TO   SEBTANT — QUESTION   FOB  JUBY. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  testimony  was  conflicbng  on  the  ques- 
tions whether  the  master's  foreman  knew  of  the 
peril,  and  whether  the  servant  was  ignorant 
thereof,  the  issues  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1010-1050,  1068-1088; 
Dec.  Dig.  M  286,  288.*] 

3.  Mabteb  and  Sebvan*  (g  289*)- Injubt  to 
Servant— GoNTBiBUTOBT  NEOLiasticE. 

Whether  a  servant  injured  by  the  fall  of 
a  smoke  box  which  was  being  removed  was 
guilty  of  contributory  negligence  held  under  the 
evidence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {$  1089-1132;  Dec  Dig.  § 
289.»] 

4.  Intebest  (S  21*)- Vebdict. 

The  court  may  compute  interest  on  a  ver- 
dict calling  for  a  specified  amount  with  inter- 
est, and  include  it  in  the  judgment 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent.  Dig.  {  42;  Dec  Dig.  g  21.*] 

R.  Dauages   (f    210*)— Pebsonai,  iNJUBisa— 

iNSTBDCnONS. 

In  a  personal  injury  action,  a  charge  di- 
recting the  jury  to  allow  plaintiff  such  an 
amount  as  would  compensate  for  the  time  lost, 
for  decrease  in  earning  capacity,  and  for  pain 
and  suffering  endured  or  which  he  would  endure 
in  the  future,  and  to  compute  on  the  amount 
found  interest  from  the  date  of  the  injuries,  and 
a  charge  directing  the  jury  to  consider  all  the 
facts,  including  the  present  physical  condition 
of  plaintiff  and  the  probable  effect  that  his  pres- 
ent condition  would  have  on  the  duration  of  his 
life  in  determining  the  damages,  were  erroneous, 
because  directing  interest  on  the  damages,  and 
thereby  authorizing  double  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  537 ;   Dec.  Dig.  |  210.*] 

C.  Dahages  (§  69*)— Pebsonal  Injubies— In- 
tebest AS  Element  of  Damages. 

A  personal  injury  does  not  create  a  debt, 
and  does  not  become  one  until  it  is  judicially 
ascertained,  and  it  is  error  for  the  court  to  tell 
the  jury  to  allow  interest  as  such  on  the  dam- 
ages awarded. 

[Ed.   Note. — For   other   cases,   see  Damages, 
Cent.  Dig.  g  138;   Dec  Dig.  g  69.*] 
7.  Damages  (g  228*)— Instbcctions— Cube  op 
Bbbob— Remission  op  Excess. 

Where  the  coart  in  a  personal  injury  ac- 
tion directed  the  jury  to  consider  plaintiff's  loss 
of  time,  decreased  earning  power  to  the  time 
of  trial,  pain  and  suffering  endured,  or  to  be 
endured,  and  directed  the  jury  to  allow  for  fu- 
ture inability  to  labor,  and  to  compute  interest 
on  the  amount  allowed  from  the  time  of  the  in- 
jury, and  the  jury  fixed  the  damages  at  a  speci- 
fied sum  with  interest,  the  error  in  allowing  in- 
terest could  be  cured  by  disallowing  interest 
and  rendering  judgment  on  the  specified  amount 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  gg  676-579;   Dec.  Dig.  g  228.*] 


Appeal  from  District  Court,  Webster  Ooon- 
ty ;  O.  O.  Lee,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injarlee  received  by  plalntlfl  while  in 
defendant's  employ  as  a  servant  or  employ^. 
Trial  to  a  jury.  Verdict  and  jndgmeat  for 
plaintiff,  and  defendant  appeals.  Modified 
and  affirmed. 

B.  J.  Price  and  Clark  &  Hutchinson,  for 
appellant  W.  T.  Chantland  and  Kelleher  & 
O'Connor,  for  appellee. 

DEEMEB,  J.  This  is  the  second  time  the 
case  has  been  before  us.  The  opinion  on  the 
first  appeal  will  be  found  In  144  Iowa.  1,  120 
N.  W.  651.  That  opinion,  whether  right  or 
wrong,  made  the  law  of  the  case,  and  it 
should  be  adhered  to  on  this  appeaL 
'  Most  of  the  questions  presented  on  this  ap- 
peal were  considered  in  the  former  opinion, 
although  the  record  contains  some  new  prop- 
ositions arising  upon  the  second  trial  which 
were  not  involved  in  the  former  appeal.  (1) 
It* Is  argued  that  there  was  no  negligence 
on  the  part  of  the  defendant;  (2)  that  plain- 
tiff assumed  the  risk  incident  to  his  employ- 
ment; (3)  that  he  was  injured  by  the  act  of 
a  fellow  servant;  and  (4)  that  he  was  guilty 
of  contributory  negligence.  Again,  it  is  con- 
tended that  the  court  erred  in  one  of  its  In- 
structions, tliat  the  Jury  erred  in  allowing 
interest  on  the  amount  of  damages  awarded 
plaintiff,  and  that  the  trial  court  should  have 
set  aside  the  verdict  or  corrected  or  reduced 
it  irpon  defendant's  motion. 

Recurring  now  to  these  propositions  in  the 
order  stated,  it  ia  apparent  that  the  trial 
court  submitted  the  case  to  the  jury  upon 
the  theory  outlined  when  the  case  was  before 
us  on  the  former  appeal.  Indeed,  no  com- 
plaint is  made  of  the  instructions  in  this 
respect  The  following  quotations  from  the 
charge  of  the  court  will  indicate  the  theory 
upon  which  the  case  was  submitted : 

"(6)  It  is  the  duty  of  the  master  to  use 
reasonable  care  to  warn  and  apprise  the 
servant  of  any  new  or  unexpected  or  unseen 
danger  which  may  be  known  to  the  master 
and  which  is  unknown  to  the  servant,  if  he 
has  reasonable  ground  to  believe  the  same  is 
unknown  to  the  servant  and  the  same  cannot 
be  ascertained  by  the  servant  In  the  exercise 
of  ordinary  prudence.  If  the  master  sends 
the  servant  into  a  place  of  danger,  which 
danger  is  not  known  or  apparent,  open,  or 
obvious  to  the  servant,  then  the  servant  has 
a  right  to  rely  and  believe  in  the  absence 
of  knowledge  to  the  contrary  that  the  mas- 
ter is  sending  Iiim  into  a  safe  place,  and  he 
is  not  required,  in  the  exercise  of  ordinary 
care,  to  go  out  of  his  way  to  search  for  hid- 
den dangers  or  inquire  of  the  master  aa  to 
Its  safety.  If  you  believe  from  a  preponder- 
ance of  the  evidence  that  when  the  plaintiff 
left  the  smoke  box  described  In  the  evidence, 
and  went  below  to  perform  other  duties,  a 
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portion  of  the  rlTets  holding  the  parts  of  said 
smoke  box  together  were  uncut,  and  that 
-such  remaining  rivets  were  cut  during  his 
absence  and  without  his  knowledge,  thus 
rendering  the  box  unsafe  to  bear  plalntlfTs 
weight  thereon,  and  the  said  foreman,  Wurt- 
smlth.  knowing  that  plaintiff  was  Ignorant  of 
the  fact  that  said  rivets  had  been  cut,  or 
having  reasonable  grounds  for  believing  him 
Iterant  thereof,  sent  him  to  perform  a  task 
which  required  him  to  Intrust  himself  upon 
the  box  in  question,  without  warning  him 
-of  the  danger  which  he  would  thus  encoun- 
ter, and  plalntlfT,  acting  as  a  reasonably  pru- 
dent man  under  the  circumstances,  obeyed 
the  order  and  was  Injured  by  the  falling  of 
the  box,  then  you  will  And  that  defendant 
was  negligent" 

"(8)  If  you  believe  from  the  evidence  that 
defendant's  foreman,  Wurtsmith,  told  plain- 
tiff to  go  up  and  adjust  the  rope  without 
warning  him  of  the  danger  of  getting  upon 
«ald  smoke  box  In  Its  then  condition,  yet  the 
plaintiff  cannot  recover  unless  you  further 
fiud  that  the  said  Wurtsmith  knew  that 
plaintiff  did  not  know  that  all  the  rivets  had 
been  cut,  or  had  reasonable  ground  for  be- 
lievtaig  that  plaintiff  did  not  know  such  fact. 
Or  If  you  believe  from  the  evidence  that  the 
smoke  box  in  question  fell  because  of  pres- 
sure applied  by  plaintiff  In  such  a  way  as  to 
tend  to  push  the  smoke  box  off  of  the  bracket 
upon  which  it  was  resting,  as  he  was  pulling 
on  the  book  attached  to  the  rope  suspended 
from  the  beam  aoove.  In  an  effort  to  pull  the 
Iiook  down  to  attach  It  to  the  rope  plaintiff 
liad  adjusted  on  the  smoke  box,  and  you  fur- 
ther believe  that  such  source  of  danger  was 
as  open  to  the  observation  and  knowledge  of 
plaintiff  as  It  was  to  defendant,  then  plain- 
tiff cannot  recover." 

"(10)  One  of  the  defenses  urged  by  the  de- 
fendant in  this  case  is  that  the  Injury  which 
plaintiff  claims  to  have  sustained  was  occa- 
sioned by  the  negligence  of  a  fellow  servant. 
Yon  are  Instructed  that  If  such  defense  Is 
true  that  plaintiff  cannot  recover.  On  this 
point  the  law  Is  that.  If  a  foreman  is  en- 
gaged in  the  work  of  sui)erlntendlng,  then 
his  negligence  while  so  engaged  whereby  an 
Inferior  servant  is  Injured  will  be  the  neg- 
ligence of  the  master;  but  If  notwithstand- 
ing his  office  of  foreman  he  is  engaged  in  the 
common  work  with  the  other  servants,  and 
while  in  that  capacity  an  Injury  results  to 
another  servant  from  his  want  of  ordinary 
care,  such  an  injury  would  be  one  Inflicted 
by  one  fellow  servant  upon  another,  and  the 
master  would  not  be  lia'ble.  On  the  other 
hand.  If  the  foreman,  exercising  the  power 
conferred  upon  him  by  the  master,  sends  a 
man  who  Is  working  under  his  orders  to  a 
dangerous  place  to  work  or  puts,  him  at 
dangerous  work,  this  will  be  the  act  of  th( 
master,  and  not  the  act  of  the  fellow  serv- 
ant, becsuse  it  is  not  the  act  of  mere  service 
with  the  other,  but  Is  an  act  of  authority 
which  can  only  be  exercised  by  virtue  of  an 


office  of  vice  principal  for  the  master  for 
whose  acts  the  master  is  liable.  In  this  case 
if  you  flud  that,  while  Wurtsmith  and  Jacob- 
son  were  engaged  together  in  the  same  work, 
the  injury  was  Inflicted  upon  Jacobson  by 
reason  of  something  which  he  and  Wurt- 
smith were  doing  together,  they  would  be 
fellow  servants  and  plaintiff  could  not  re- 
cover. On  the  other  hand,  if  at  the  time 
plaintiff  was  injured  you  find  that  Wurt- 
smith, as  superintendent  or  boss,  did  negli- 
gently send  or  order  Jacobson  to  perform  the 
work  of  adjusting  the  hitch  upon  the  smoke 
box,  the  danger  of  which  was  known  to 
Wurtsmith  ibut  not  known  to  Jacobson,  and 
the  said  Wurtsmith  did  not  have  reasonable 
grounds  to  believe  the  same  were  known 
to  plaintiff,  then  such  negligence,  if  any, 
would  be  the  negligence  of  defendant,  and 
not  the  negligence  of  a  fellow  servant." 

"(12)  In  this  case,  If  you  find  from  the  evi- 
dence that  plaintiff  was  In  as  good  a  situa- 
tion to  know  and  appreciate  the  dangers  in- 
volved in  the  work  be  was  doing  as  was  the 
defendant,  and  he  continued  in  the  work 
without  any  objection  or  protest,  then  and 
in  that  event  he  assumed  the  risk  arising 
from  doing  the  work  in  the  way  and  under 
the  conditions  In  which  it  was  being  done  at 
the  time  of  the  accident.  Or,  If  you  find 
from  the  evidence  that  at  the  time  plaintiff 
went  upon  the  smoke  box  the  last  time  to 
readjust  the  rope  he  either  knew  or  by  the 
exercise  of  ordinary  care  could  have  known 
that  Wurtsmith  had  cut  all  the  rivets,  then 
and  in  that  event  he  assumed  all  the  risk 
incident  to  going  upon  the  smoke  box  and  re- 
adjusting the  rope  after  all  the  rivets  were 
cut 

"(13)  Where  the  servant  is  engaged  In  work 
the  very  nature  of  which  contemplates  the 
rendering  of  the  place  where  he  is  working 
unsafe,  then  he  assumed  the  hazard  Arising 
from  the  unsafety  resulting  as  an  Incident 
of  the  work  undertaken.  While  the  master 
is  not  bound  to  guard  the  servant  against 
perils  naturally  resulting  from  the  very  work 
being  performed,  he  Is  bound  not  to  enhance 
those  perils  by  any  act  or  omission  of  his  own. 
If  he  is  present  in  person  or  by  his  foreman 
assuming  charge  ond  direction  of  the  work 
and  the  conduct  of  the  employes,  and  by  his 
own  negligent  act  or  direction  creates  a  new 
or  Increased  danger  which  is  unknown  to 
the  servant  and  which  otherwise  would  not 
have  attended  the  servant's  employment,  the 
servant  does  QOt  assume  the  risk  of  Injury 
from  such  source.  In  determining  what  the 
plaintiff  did  know  and  appreciate,  or  should 
have  known  and  appreciated  and  the  danger 
confronting  him,  and  in  determining  what 
Wurtsmith  did  know,  or  as  a  reasonably  pru- 
dent man  should  have  known  or  believed, 
you  should  consider  all  the  facts  and  circum- 
stances surrounding  the  parties  as  disclosed 
by  the  evidence." 

These  instructions  very  clearly  and  con- 
cisely state  the  case  as  announced  in  the 
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former  opinion  of  this  court,  and  defendant 
does  not  in  fact  challenge  them  except  by 
saying  that  parts  of  the  first  opinion  are 
mere  dictum  and  that  defendant  was  not  in 
fact  negligent;  that  whatever  negligence 
there  may  have  been  was  the  act  of  a  fellow 
servant;  and  ttiat  in  any  event  plaintiff  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law.  These  contentions  are  all  an- 
swered in  the  former  opinion,  and  the  only 
real  question  now  before  us  is  whether  or 
not  there  was  enough  testimony  to  take  the 
case  to  the  Jury  upon  the  issues  as  explain- 
ed in  the  instructions.  The  negligence  charg- 
ed against  Wurtsmlth,  if  any,  was  not  the 
negligence  of  a  fellow  servant  This  is  ap- 
parent from  the  rule  announced  in  the  for- 
mer opinion,  and  the  only  relevant  question 
of  fact  here  is,  Was  there  enough  testimony 
to  take  the  case  to  the  jury  upon  the  theory 
that  Wurtsmlth,  knowing  of  plaintiffs  igno- 
rance of  the  peril  or  having  reason  to  believe 
him  ignorant  thereof,  ordered  him,  plaintiff, 
to  perform  a  task  without  warning  him  of 
the  dangers  which  he  would  encounter?  Ail 
answer  to  this  depends,  first,  upon  whether 
or  not  Wurtsmlth  knew  of  the  peril;  and, 
second,  upon  plaintlfTs  knowledge  thereof. 
Upon  these  propositions  there  was  a  dispute 
In  the  testimony  and  the  final  conclusion  was 
for  the  Jury. 

Again,  Wurtsmlth  admitted  on  the  witness 
stand  that  he  knew  it  was  a  dangerous  tiling 
which  plaintiff  undertook  to  do,  and  for 
that  reason  he  did  not  order  plaintiff  to  do 
it.  Upon  this  latter  point,  there  is  a  distinct 
conflict  in  the  testimony  whicb  the  Jury  was 
required  to  settle.  Again,  upon  the  question 
of  contributory  negligence,  plaintiff  testi^ed: 
"When  Wurtsmlth  came  down  there  and  said 
wliat  he  did  about  going  up  to  readjust  the 
sling,  I  didn't  think  he  was  ready  to  lower 
the  lK>x  at  that  time.  I  wouldn't  have  gone 
up  if  I  had  thought  the  box  was  ready  to  be 
lowered."  Again  he  testified  as  follows:  "I 
did  not  know  any  other  way  to  do  the  work. 
I  climbed  up  on  top  of  the  box  from  the  mid- 
dle kettle,  and  then  went  over  to  T.  When 
I  went  up  there,  I  could  not  see  whether  or 
not  the  rivets  were  cut  all  around  the  smoke 
box  at  R.  It  was  too  dark  and  too  far 
away,  and  I  could  not  see  the  bottom  of  the 
box  anyway.  When  I  was  waiting  down 
on  the  ground  for  Wurtsmlth  when  he  was 
hammering  up  there,  I  could  not  see  wheth- 
er or  not  the  rivets  were  cut  In  the  smoke 
box  at  the  place  where  he  was  working. 
When  I  went  up  on  top  of  the  box  to  change 
the  hitching,  I  was  standing  looking  at  Wurt- 
smlth and  another  man  down  below.  They 
were  standing  over  at  the  end  of  the  rope — 
one  on  each  side  of  it  I  could  not  do  any- 
thing until  they  loosened  the  rope  below. 
When  I  was  doing  this  work,  I  did  not  know 
that  any  of  the  rivets  were  cut  Wurtsmlth 
did  not  tell  me  that  they  were  cut"  Under 
such  a  state  of  facts  the  question  of  plain- 
tiff's contributory   negligence   was  for  the 


Jury.  Gibson  v.  Railroad,  107  Iowa,  596,  78- 
N.  W.  190;  Steele  v.  Grahl  Co.,  135  Iowa, 
418,  109  K.  W.  882;  Pierson  v.  Railroad  Co.^ 
127  Iowa,  13,  102  N,  W.  149. 

2.  The  trial  court  gave  the  following  in- 
struction: "(15)  If  you  find  for  the  plaintUT 
in  this  case,  you  will  allow  him  such  a  rea- 
sonable amount  as  will  actually  compeuFate 
him  in  dollars  and  cents,  as  near  as  you  can 
determine  the  same  from  the  evidence,  for 
the  time  lost  by  him  by  reason  of  the  Injury, 
if  any,  and  for  the  actual  Injury  to  his  per- 
son, including  the  decreased  earning  capac- 
ity, if  any,  and  for  the  pain  and  suffering 
already  endured  by  him.  If  any,  and  for  such 
pain  and  suffering  as  it  is  reasonably  cer- 
tain from  the  evidence  which  will  be  endur* 
ed  by  him  in  the  future,  if  any,  and  for  the 
reasonable  value  of  the  medical  services  ren- 
dered for  him  on  account  of  such  injury.  If 
any.  Upon  the  amount  so  found,  if  any,  yoa 
will  compute  interest  at  the  rate  of  6  per 
cent  per  annum  from  the  12th  day  of  Octo- 
ber, 1S05,  and  said  amount  with  such  In- 
terest will  be  the  amount  of  your  verdict" 

Responding  to  this,  the  Jury  returned  the 
following  verdict:  "We,  the  Jury,  find  for 
the  plalntifT,  and  assess  the  amount  of  hi» 
recovery  against  the  defendant  at  $  One 
thousand  with  interest  at  six  per  cent  from 
Oct  12th,   1905." 

Upon  this  verdict  the  trial  court  rendered 
Judgment  against  defendant  in  the  sum  of 
$1,248.50.  Thereupon  defendant  filed  the 
following  motion: 

"Comes  now  the  defendant,  and  moves  the 
court  to  correct  the  Judgment  heretofore  en- 
tered in  this  cause  on  the  following  grounds: 

"(1)  The  verdict  of  the  Jury  rendered  in 
the  above-entitled  cause  was  for  the  sum 
of  one  dollar  ($1.00)  only,  and  the  Judgment 
rendered  Is  therefore  excessive  and  should 
be  reduced  to  said  sum  of  oue  dollar  ($1.00). 

"(2)  Subject  to  the  foregoing,  this  defend- 
ant shows  to  the  court  that  the  Judgment  as 
rendered  Includes  interest  on  the  sum  of 
one  thousand  dollars  (|1,000.00)  and  from 
the  date  of  the  alleged  injury  suffered  by 
plaintiff,  and  that  to  the  extent  of  such  in- 
terest the  said  Judgment  is  excessive.  That 
interest  cannot  be  allowed  on  an  unliquidat- 
ed dalm  for  damages  on  account  of  personal 
injuries  prior  to  the  finding  of  the  amount 
of  said  damages  by  the  Jury,  and  the  Judg- 
ment should  therefore  be  reduced  by  the 
amount  of  said  interest  so  erroneously  in- 
cluded therein." 

The  first  part  of  the  motion  is  not  seri- 
ously relied  upon  at  this  time,  but  it  is 
strenuously  insisted  that  the  court  erred  in 
giving  the  instruction  quoted  in  so  far  as 
said  instruction  directed  the  Jury  to  allow 
interest  erred  in  computing  interest  and  in- 
cluding in  it  the  judgment  and  Improperly 
refused  to  reduce  the  Judgment  to  the  sum 
of  $1,000.  In  this  connection  it  should  be 
stated  that  October  12,  1906,  is  the  day  plain- 
tiff received  his  injuries.    That  a  trial  court 
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may  compute  Interest  on  such  verdict  and 
Include  In  It  tbe  Judgment  Is  well  settled. 
Mtnot  y.  Boston,  201  Mass.  10,  86  N.  B.  783, 
-25  U  R.  A.  (N.  S.)  311,  and  note;  Stevens 
▼.  Campbell,  6  Iowa,  638;  Helphrey  ▼.  Rail- 
road, 29  Iowa,  480. 

So  that  we  hare  to  consider  in  this  connec- 
tion the  correctness  with  reference  to  in- 
terest and  the  other  related  proposition.  Did 
tbe  trial  court  err  In  refusing  to  reduce  the 
Judgment  to  tbe  sum  of  $1,000.  This  all  de- 
pends upon  whether  Interest  may  be  allowed 
upon  an  unliqoidated  claim  for  damages. 
TTtae  court  gave  the  following  additional  in- 
struction with  reference  to  damages:  "(18) 
If  you  find  under  the  evidence  and  these  in- 
structions that  the  plalntlfT  Is  entitled  to 
rf«>Ter,  and  you  further  find  that  plaintiff 
will  continue  to  suffer  pain,  and  to  some  ex- 
tent be  incapacitated  from  performing  labor 
In  the  future,  In  determining  the  length  of 
time  In  the  future  that  plaintiff  will  so  suf- 
fer pain  or  be  to  some  extent  Incapacitated, 
yon  most  take  Into  consideration  all  the 
facts  and  circumstances  shown  by  the  evl- 
dence  bearing  upon  that  proposition,  includ- 
ing tbe  present  physical  condition  of  plain- 
tiff and  the  probable  effect  that  bis  present 
'Condition  will  have  upon  the  duration  of 
his  life."  A  reading  of  the  two  Instructions 
-shows  that  the  Jury  was  authorized  to  con- 
sider plalntifTs  loss  of  time,  decreased  earn- 
ing power  down  to  the  time  of  trial,  pain 
and  suffering  already  endured,  or  to  be  en- 
sured in  the  future,  and  the  value  of  med- 
ical services  rendered,  and  also  directed  the 
Jury  that  it  might  allow  something  for  fu- 
ture inability  to  perform  labor,  and  then 
arbitrarily  stated  that  upon  tbe  amount  so 
found  interest  should  be  allowed  from  tbe 
time  of  injury  to  the  date  of  trial.  Mani- 
festly this  instruction  is  erroneous.  In  that 
it  directed  the  allowance  of  interest  upon 
-damages  which  did  not  fully  accrue  to  him 
until  the  time  of  trial  and  upon  awards  which 
the  Jury  was  presently  making  for  future 
damages,  such  interest  to  run  from  the  date 
of  tbe  injury.  In  Collins  v.  Coal  Co.,  140 
Iowa,  114,  115  N.  W.  497.  118  N.  W.  36, 18  L. 
R.  A.  (N.  S.)  736,  It  is  said:  "It  is  the  settled 
law  in  this  state  that  interest  may  be  allowed 
on  unliquidated  dalms  wherever  it  appears 
that  the  damage  was  complete  at  a  particu- 
lar time,  and  in  such  cases  it  is  right  to 
instruct  that  interest  may  be  allowed."  And 
in  Richmond  v.  Dubuque  R.  R.,  S3  Iowa, 
422,  the  court  said:  "But  while  we  decline 
to  apply  the  rule  of  the  case  cited,  and  al- 
low interest  eo  nomine,  we  are  of  tbe  opinion 
that  interest  may  be  considered  as  an  ele- 
ment of  damage  under  the  rule  which  per- 
mits its  allowance  in  order  to  arrive  at  tbe 
earn  which  will  l>e  a  Just  and  lawful  com- 
poisation  for  tbe  injury  sustained."  The 
general  rule,  however,  that  a  personal  in- 
jury never  creates  a  debt,  and  does  not  be- 


come one  until  it  is  Judicially  ascertained 
and  determined,  has  never  been  departed 
from  by  this  court,  and,  if  this  be  true,  it 
was  erroneous  for  the  trial  court  to  tell  the 
Jury  to  allow  Interest  eo  nomine  upon  the 
amount  of  damages  awarded  in  a  personal 
Injury  suit  See  Louisville  Co.  v.  Wallace, 
91  Tenn.  35,  17  S.  W.  882,  14  I..  R.  A.  548; 
Ratteree  v.  Chapman,  70  Ga.  574,  4  S.  E. 
684;  Lester  v.  Highland  Co.,  27  Utah,  470, 
76  Pac.  S41,  101  Am.  St.  Rep.  988 ;  Richmond 
V.  Railroad,  supra.  From  the  Wallace  Case 
we  quote  tbe  following:  "The  measure  of 
damages  being  thus  fixed,  It  is  expected  that 
in  determining  It  Juries  and  courts  will  make 
the  sum  given  In  gross  a  fair  and  Just  com- 
pensation, and  one  in  full  of  the  amount 
proper  to  be  given  when  rendered,  whether 
soon  or  late  after  the  injury,  as,  if  given 
soon,  it  looks  to  continuing  suffering  and  dis- 
ability, Just  as,  when  given  late,  it  Includes 
that  of  the  past  It  is  obvious  that  damages 
could  not  be  given  for  pain  and  suffering 
and  disability  experienced  on  tbe  very  day 
of  the  trial,  and  then  interest  added  for 
years  before."  In  all  the  cases  cited  by  ap- 
pellee plaintiff's  damages  were  complete  at 
a  given  time.  In  such  cases  interest  may 
be  allowed.  But  where,  as  here,  tbe  dam- 
ages were  continuing  and  incomplete,  It  is 
manifestly  Improper  to  compute  them  as  of 
a  given  date,  and  then  instruct  tbe  Jury  to 
allow  Interest  on  this  computation  for  some- 
thing over  four  years  in  tbe  past  This,  as 
will  be  readily  observed,  would  amount  to 
double  damages.  Tbe  trial  court  should 
have  reduced  tbe  verdict  to  tbe  amount 
found  by  the  Jury,  to  wit,  |1,000,  and  dis- 
allowed the  interest.  This  cures  the  error 
in  the  instruction,  and  saves  a  new  trial. 
If  it  were  possible  to  say  that  tbe  jury  al- 
lowed the  Interest  as  a  part  of  tbe  dam- 
ages, we  might  perhaps  affirm  tbe  allowance. 
But  there  Is  no  ground  for  this  inference 
in  the  light  of  tbe  instruction  quoted.  Tbe 
Interest  was  allowed  as  such,  and  not  as  a 
part  of  the  damages  actually  suffered. 

This  modification  should  not  carry  all  tbe 
costs  to  tbe  appellee.  Indeed,  we  tliink  an 
order  that  appellee  pay  one-fifth  of  tbe 
costs  of  this  appeal  will  be  an  equitable  ap- 
portionment. Tbe  result  is  that  the  Judg- 
ment should  be  reduced  to  the  sum  of  $1,000, 
and.  as  so  reduced,  that  it  l>e  affirmed. 

Affirmed. 


JONES    (NICHOLAS,    Intervener)    ▼. 

NICHOLAS  et  al. 

(!Supreme  Court  of  Iowa.    March  9,  1911.) 

1.  Trusts  (S  43*)— Peksowal  Propebtt— Bs- 

TABLISHMENT— PABOL. 

A  trust  in  personal  property  may  be  es- 
tablished by  parol. 

[EJd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  a  62-65;   Dec.  Dig.  |  43.*] 
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2.  Trusts  (i  60*)  —  Sfttlement  —  Death  of 
Tbustee. 

That  a  trost  cannot  be  administered  or  set- 
tled until  after  the  death  of  the  trustee,  or  set- 
tlor, does  not  affect  its  validity. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  82 ;   Dec.  Di^.  S  60.»] 

3.  Gifts  (|  21*)— Validitt— Delivehy. 

Delivery  of  the  res  of  a  gift  to  a  third  per- 
son BS  agent  or  trustee,  for  the  use  of  the  donee, 
under  circumstances  indicating  that  the  donor 
relinquished  all  control  over  the  properihr  and 
intended  to  vest  title  in  the  donee,  is  as  effective 
as  manual  delivery  direct  to  the  donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  36;  Dec.  Dig.  {  21.*] 

4.  Gifts  (§  34*)— Enjoyment— Postponement. 

Where  a   gift  is  absolute,  the  mere  post- 

Sonement  of  the  enjoyment  thereof   until   the 
eatb  of  the  donor  is  not  material  and  will  not 
defeat  it 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  69 ;   Dec.  Dig.  §  34.*] 

5.  Trusts  (§  349*)  —  Establisruent  —  Fol- 
lowing Trust  Funds. 

Where  a  trust  in  certain  funds  has  been  es- 
tablished, the  beneficiary  may  follow  the  same 
into  whatsoever  property  they  may  be  invested, 
and  have  a  trust  declared  therein,  or  a  lien 
thereon  established  to  the  amount  of  money  so 
invested. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  I  514;    Dec.  Dig.  $  349.*] 

6.  Trusts  (§  59*)— Establishmewt— Revoca- 
tion. 

Dededent  deposited  $1,000  in  a  bank,  tak- 
ing a  certificate  payable  to  herself,  and,  in  the 
event  of  her  death,  to  intervener,  who  was  her 
daughter-in-law,  for  her  own  use.  Thereafter 
and  before  decedent's  death,  she  directed  her  at- 
torney in  fact  to  cash  the  certificate  and  invest 
the  same  in  the  purchase  of  a  lot  for  her  grand- 
daughter, without  the  knowledge  or  consent  of 
the  daughter-in-law,  and  this  was  accomplished. 
Held,  that  such  facts  created  a  valid  trust  of 
the  fund  in  the  daughter-in-law.  and  hence  she 
was  entitled  to  follow  the  fund  into  the  prop- 
erty in  which  it  was  invested,  under  the  rule 
that  a  trust  once  created  is  irrevocable,  though 
voluntary,  and  is  not  affected  by  subsequent 
acts  of  the  settlor  or  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  78-81;   Dec.  Dig.  §  69.*] 

Appeal  from  District  Court,  Polls  County ; 
James  A.  Howe,  Judge. 

Action  by  tlie  administrator  of  the  estate 
of  Sarah  A.  Nicholas,  deceased,  to  recover 
a  sum  of  money  claimed  to  be  due  the  estate 
from,  defendants,  W.  H.,  Alice,  and  Prudence 
A.  Nicholas.  Delia  J.  Mcholas  filed  a  pe- 
tition of  intervention,  asking  Judgment 
against  the  defendants  for  the  sum  of  $1,000, 
claiming  that  this  amount  in  the  hands  of 
W.  H.  Nicholas  was  of  money  held  by  Sarah 
A.  Nicholas  in  trust  for  her,  intervener,  and 
that  the  deceased  had  no  authority  to  make 
a  gift  of  that  amount  to  W.  H.  Nicholas. 
She  claimed  adversely  to  plaintiff  as  to  this 
$1,000.  Defendants  denied  the  existence  of 
any  trust  in  favor  of  Intervener  and  claimed 
ownership  of  the  $1,000  because  of  a  gift  to 
them  by  Sarah  A.  Nicholas  during  her  life- 
time. On  these  issues  and  upon  an  agreed 
statement  of  facts  the  case  was  tried  to  the 
court,  resulting  in  a  decree  for  intervener 


for  the  $1,000.  Finding  also  that  this  mon- 
ey was  invested  by  directions  of  the  deceas- 
ed in  a  lot  the  title  to  which  was  in  defend- 
ant. Prudence  A.  Nicholas,  the  trial  court  es- 
tablished a  trust  In  said  lot  to  the  amount 
of  the  $1,000,  rendered  a  judgment  against 
each  and  all  of  the  defendants,  and  decreed 
the  Judgment  to  be  a  special  lien  upon  the- 
lot    Defendants  alone  appeaL    Affirmed. 

Read  ft  Read,  for  appellants.  F.  T.  yan< 
Liew,  for  appellee. 

DEEMER,  J.  Aa  the  action  waa  tried  up- 
on an  agreed  statement  of  facts,  we  hereby 
copy  therefrom  as  follows:  "For  the  purpose 
of  determining  the  issues  on  the  interven- 
tion of  Delia  J.  Nicholas,  it  is  agreed  and 
stipulated,  in  open  court,  by  and  between  all 
the  parties  hereto,  that  Sarah  Ann  Nicholas, 
formerly  of  Des  Moines,  Iowa,  and  now  de- 
ceased, had  deposited  in  various  banks,  prior 
to  1908.  $1,000  for  each  of  her  three  son» 
then  living,  and  $1,000  for  Delia  J.  Mcholas, 
her  daughter-in-law,  all  of  said  money  to  be- 
held and  to  be  used  for  the  benefit  of  said 
sons  and  daughter-in-law  respectively,  said 
Sarah  Ann  Nicholas  having  declared,  at  the- 
tlme  of  making  said  deposits,  and  frequently 
thereafter,  that  she  wished  said  deposits  to- 
vest  in  the  donees  respectively,  payable  at 
her  death,  without  any  reservation  whatso- 
ever, except  as  to  the  Interest  on  said  mon- 
eys. Said  moneys  were  deposited  in  banks, 
and  certificates  of  deposit  issued  therefor, 
except  as  to  C.  E.  Nicholas,  the  $1,000  pay- 
able to  him  being  in  bank,  he  holding  the 
book  issued  by  a  Davenport,  Iowa,  bank  for 
the  same.  The  remaining  certificates  were 
made  payable  to  Sarah  Ann  Nicholas,  and  in 
the  event  of  her  death  to  Delia  J.  Nicholas, 
W.  H.  Nicholas,  and  A.  T.  Nicholas,  respec- 
tively, the  principal  being  held  or  deposited 
for  the  benefit  of  said  spns  and  daughter-in- 
law,  payable  at  the  death  of  said  Sarah  Ann 
Nicholas  for  her  own  use.  It  is  further 
agreed  that  on  or  about  the  80th  of  Decem- 
ber, 1906,  W.  H.  Nicholas  was  made  attorney 
in  fact  for  the  said  Sarah  Ann  Nicholas; 
that  Jolm  W.  Nicholas,  to  whom  was  made 
Iiayable  one  certificate  for  $1,000,  had  died ; 
that-  the  said  Sarah  Ann  Nicholas  directed 
the  said  W.  H.  Nicholas  to  change  the  cer- 
tificate of  deposit  made  payable  to  John  W. 
Nicholas  into  the  name  of  Sarah  A.  Nicholas; 
that  afterwards  the  said  Sarah  Ann  Nicholas 
directed  the  said  W.  H.  Nicholas  to  cash  the 
certificate  made  payable  to  herself  and  at 
her  death  to  Delia  J.  Nicholas ;  that  she  In- 
dorsed the  same  and  directed  him  to  use  that 
money  as  he  saw  fit,  but  preferred  that  he 
use  it  in  the  purchase  of  a  lot  for  Prudence 
Nicholas,  her  granddaughter,  and  this  with- 
out the  knowledge  or  consent  of  Delia  J. 
Nicholas;  that  at  the  time  she  so  directed 
W.  H.  Nicholas  to  cash  the  said  certificate 
she   was    mentally    sound.     It    is    further 


•For  other  cases  see  turn*  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes. 
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agreed  tbat  the  certificate  of  deposit  that 
was  made  payable  to  the  said  Delia  J.  Nich- 
olas was  never  delivered  to  Delia  J.  Nicho- 
las or  any  one  representing  her.  It  is  fur- 
ther agreed  that  the  change  of  the  certificate 
payable  to  John  W.  Nicholas  was  changed 
to  Delia  J.  Nicholas  with  the  knowledge  and 
consent  of  all  the  heirs  of  Sarah  Ann  Nich- 
olas, all  the  heirs  and  widow  of  John  W. 
Nicholas.  The  above-named  sums  were  orig- 
inally deposited  about  the  last  of  November, 
1902." 

In  Its  decree  the  trial  court  made  the  fol- 
lowing findings  of  mixed  law  and  fact: 

"First  That  Delia  J.  Nicholas  obtained  an 
Immediate  and  vested  Interest  In  $1,000  de- 
posited by  Sarah  A.  Nicholas  In  the  Dea 
Moines  National  Bank  and  In  the  certificate 
of  deposit  therefor  to  Sarah  A.  Nicholas  pay- 
able to  "self  or  In  event  of  her  death  to  Del- 
la  J.  Nicholas.' 

"Second.  That  said  funds  were  deposited 
In  trust  for  Delia  J.  Nicholas  without  re- 
serving the  power  of  revocation. 

"Third.  That  said  funds  were  so  deposited 
to  be  held  and  used  for  the  benefit  of  Delia 
J.  Nicholas,  payable  upon  the  death  of  Sarah 
A.  Nicholas. 

"Fourth.  That  the  said  funds  so  deposited 
did  not  pass  as  a  part  of  the  estate  of  Sarah 
A.  Nicholas,  now  deceased. 

"Fifth.  That  the  said  Sarah  A.  Nicholas 
died  February  17, 1909. 

"Sixth.  That  the  said  trust  funds  were 
withdrawn  from  said  bank  and  Invested  In 
real  estate  without  the  knowledge  or  consent 
of  Delia  J.  Nicholas. 

"Seventh.  That  the  said  real  estate  in 
which  said  trust  funds  were  so  invested  is 
described  as  lot  No.  43  In  the  second  plat  of 
Prospect  Park,  now  a  part  of  the  city  of  Des 
Moines,  Iowa. 

"Eighth.  That  the  said  lot  43  so  purchased 
with  said  funds  stands  in  the  name  of  Pru- 
dence A.  Nicholas,  and  that  defendants  and 
Prudence  A.  Nicholas  had  full  knowledge  of 
the  trust  character  of  said  funds,  and  that 
Bald  funds  were  to  be  held  and  used  for  the 
benefit  of  said  Delia  J.  Nicholas,  and  were 
payable  to  her  upon  the  death  of  said  Sarah 
A.  Nicholas. 

"Ninth.  That  the  equities  of  this  ease  are 
with  the  Intervener,  and  that  the  defendants 
are  severally  indebted  to  said  Intervener  on 
the  cause  of  action  mentioned  and  set  forth 
In  Intervener's  petition.  In  the  sum  of  $1,000, 
*  with  Interest  at  6  per  cent  per  annum  from 
February  17, 1909,  being  the  date  of  the  death 
of  Sarah  A.  Nicholas." 

This  appeal  presents  nothing  but  questions 
of  law;  there  being  no  dispute  as  to  the 
facts  or  in  the  inferences  to  be  drawn  there- 
from. Appellants  contend  that  the  record 
does  not  show  a  trust  in  favor  of  Delia  J. 
Nicholas,  but  that  in  truth  as  well  as  in  law 
Sarah  A.  Nicholas  at  all  times  intended  to 
and  did  reserve  all  rights  to  her  money  and 
the  disposition  thereof  during  her  life.    In 


any  event,  it  is  claimed  that  power  of  revo- 
cation was  retained  in  the  donor  which  was 
exercised  before  her  death,  and  that  if  there 
ever  was  a  trust  intended  it  was  revoked  be- 
fore the  death  of  Sarah  A.  Nicholas. 

Appellee's  position  Is  that  a  trust  was  cre- 
ated in  favor  of  Intervener  by  the  settlor, 
Sarah  A.  Nicholas;  tliat  acceptance  thereof 
by  the  beneficiary  will  be  implied;  that  no 
right  of  revocation  was  reserved;  and  that 
if  It  had  been  the  trust  was  completed  by 
delivery  and  could  not  be  revoked  by  the  set- 
tlor or  the  trustee.  Again,  she  contends  that, 
although  the  original  beneficiary  died  before 
the  depositor,  the  trust  was  not  disturbed 
thereby.  Further  claim  Is  made  that  the 
trust  funds  having  been  Identified,  they  may 
be  followed  Into  whatever  property  they  may 
have  been  invested,  and  that  the  trial  court 
was  correct  in  imposing  a  trust  upon  the 
real  estate  to  the  amount  of  the  gift 

The  primary  and  principal  question  in  this 
case  is:  Was  there,  under  the  facts  disclos- 
ed, a  trust  created  In  favor  of  Intervener? 
The  facts  relied  upon  to  create  it  are:  The 
deposit  of  the  $1,000  In  a  bank  by  Sarah  A. 
Nicholas  to  be  held  and  used  for  the  benefit 
of  Intervener,  and  declarations  made  at  the 
time  of  the  deposit  and  frequently  thereafter 
by  the  donor  that  she  wished  the  deposit  to 
vest  in  the  intervener,  payable  at  her  (the 
donor's)  death,  without  any  reservation  what- 
soever, save  as  to  the  Interest  on  the  money. 
A  certificate  of  deposit  was  issued  by  the 
bank  for  the  amount  of  the  $1,000,  payable 
to  Sarah  A.  Nicholas,  and  In  the  event  of 
her  death  to  the  intervener;  the  principal 
being  deposited  for  the  benefit  of  Intervener, 
interest  thereon  being  payable  to  Sarah  A. 
Nicholas  for  her  own  use,  and  the  principal 
payable  to  intervener  at  the  death  of  Sarah 
A.  Nicholas.  The  certificate  of  deposit  was 
never  delivered  to  Delia  J.  Nicholas. 

W.  H.  Nicholas  was  attorney  in  fact  for 
Sarah  A.  Nicholas,  and,  after  the  deposit  of 
the  $1,000  was  made,  Sarah  A.  Nicholas 
directed  her  attorney  in  fact  to  cash  the  cer- 
tificate made  i>ayable  to  Delia  J.  Nicholas 
and  told  him  to  use  the  money  as  he  saw  fit 
preferably,  however,  to  Invest  It  in  the  pur- 
chase of  a  lot  for  a  granddaughter.  All  of 
this  was  done  without  the  knowledge  or 
consent  of  intervener.  Intervener  relies 
most  strongly  upon  In  re  Podhajsky,  187 
Iowa,  742, 115  N.  W.  590,  and  the  rules  there- 
in announced  in  support  of  all  the  propo- 
sitions claimed  by  her,  and  we  are  constrain, 
ed  to  hold  that  the  case  does  sustain  her 
position  in  every  particular.  In  addition  to 
that  case,  it  has  been  decided  by  this  court 
that  a  trust  in  personal  property  may  be 
established  by  parol  testimony.  Patterson 
V.  MlUs,  69  Iowa,  755,  28  N.  W.  53;  Hem- 
street  V.  Wheeler,  100  Iowa,  290,  69  N.  W. 
621;  In  re  Estate  of  Fisher,  128  Iowa,  18, 
102  N.  W.  797;  Merrlt  v.  Torrance,  129  Iowa, 
310,  105  N.  W.  585.  Further,  it  has  been 
held  that  the  mere  fact  that  a  trust  cannot 
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be  administered  or  settled  until  after  the 
death  of  the  trustee  or  settlor  does  not  in 
any  manner  affect  the  validity  of  the  trust. 
Lewis  V.  Curnutt,  130  Iowa,  423,  106  N.  W. 
914. 

In  Tucker  v.  Tucker,  138  Iowa,  844,  lie 
N.  W.  119,  we  find  the  following  language, 
which  is  quite  applicable  to  the  facts  dla- 
closed  by  the  record  In  the  Instant  case: 
"The  rule  Is  well  settled  that  delivery  to  a 
third  person  as  agent  or  trustee  for  the  use 
of  the  donee,  and  under  such  circumstances 
as  Indicate  that  the  donor  relinquishes  all 
control  over  the  property  and  Intends  to  vest 
title  in  the  donee,  is  quite  as  effectual  as 
manual  delivery  Erectly  to  him.  See  Fur- 
enes  v.  Eide,  109  Iowa,  611  [80  N.  W.  639, 
77  Am.  St.  Rep.  545] ;  Hogan  y.  Sullivan,  114 
Iowa,  456  [87  N.  W.  447];  cases  collected  In 
20  Cyc.  119&  If  the  gift  Is  absolute  tho 
mere  posti>onement  of  tbie  enjoyment  until 
the  death  of  the  donor  Is'  not  material,  and 
will  not  defeat  It  Schollmler  v.-  Schoendel- 
en,  78  Iowa,  426  [43  N.  W.  282,  16  Am.  St. 
Rep.  455] ;  Hogan  v.  Sullivan,  114  Iowa,  456 
[87  N.  W.  447],  and  cases  cited  therein; 
Scrlvens  V.  North  E<astem  Savings  Bank,  166 
Mass.  255,  44  N.  E.  251.  In  McNally  v.  Mc- 
Andrew,  98  Wis.  62,  73  N.  W.  315,  a  father 
indorsed  an  assignment  on  certain  notes  and 
the  mortgages  securing  them,  and  gave  them 
to  his  son  with  the  understanding  the  donor 
was  to  have  the  Interest  on  them  so  long  as 
he  lived;  and  subsequently  the  notes  were 
returned  to'  him  to  enable  him  to  collect  the 
interest,  and  were  found  among  bis  papers 
at  his  death.  The  court  sustained  the  gift, 
and  held  the  circumstances  not  to  show  a  rev- 
ocation. To  the  same  effect,  see  Martin  v. 
Martin,  170  111.  18,  48  N.  ifl.  694.  In  Calkins 
V.  Equitable  Building  &  Loan  Ass'n,  128  Cal. 
531,  59  Pac.  30,  bank  stock  was  assigned 
and  delivered  as  a  gift,  with  the  reservation 
of  dividends,  and  the  title  to  the  stock  was 
held  to  have  passed.  Davis  v.  Ney,  125  Mass. 
590.  28  Am.  Rep.  272;  14  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  1044.  The  test  seems  to 
be  whether  any  interest  in  the  property  it- 
self has  been  retained,  as  distinguished  from 
the  mere  use  or  enjoyment  It  is  needless  to 
add  that,  where  there  has  l)een  a  completed 
gift,  the  mere  fact  that  naked  possession  has 
been  acquired  by  the  donor  tor  the  tempo- 
rary puriKtse  of  enjoying  the  use  only,  as 
for  the  collection  of  interest  on  deposits 
in  a  bank  of  tlie  dividends  on  stock  therein 
as  in  this  case^  without  intent  to  reinvest 
blm  with  title,  will  not  disturb  it  Martin 
V.  Martin,  supra;  McNally  v.  McAndrew, 
08  Wis.  62,  73  N.  W.  315.  And  of  course 
any  act  of  the  donor  after  a  completed  gift 
not  consented  to  or  acquiesced  in  by  the 
donee  will  not  affect  the  title  in  the  latter. 
Holmes  V.  McDonald,  119  Mich.  563,  78  N.  W. 
647,  76  Am.  St.  Rep.  430;  Jacobs  y.  Jolley, 
20  Ind.  App.  25,  62  N.  E.  1028." 


In  Schollmler  v.  Scboendelen,  78  Iowa, 
426,  43  N.  W.  282,  16  Am.  St  Rep.  455,  we 
said:  "No  right  to  revoke  or  rescind  it  Is 
shown  to  be  reserved,  and,  if  It  was  treated 
by  the  assignor  as  a  completed  transaction, 
we  tliink  it  passed  a  present  interest  In  the 
bank  account  and  Is  not  vulnerable  to  the 
objection  made  by  plaintiff." 

The  Podttajsky  Case,  supra,  is  authority 
for  the  proposition  that  an  acceptance  of  a 
gift  or  trust  such  as  is  shown  In  this  case 
will  be  presumed;  and  the  same  rule  is  an- 
nounced in  Re  Estate  of  RidiardBon,  133 
Iowa,  668,  100  N.  W.  797. 

Again,  the  courts  almost  universally  hold 
that  a  trust  once  perfectly  created  is  irrevo- 
cable even  though  voluntary;  and  that  sub- 
sequent acts  of  the  settlor  or  trustee  cannot 
affect  it  Tucker  v.  Tucker,  supra ;  Willis  v. 
Smyth,  91  N.  T.  297;  Keyes  v.  Carleton,  141 
Mass.  45,  6  N.  E.  524,  55  Am.  Rep.  446;  Min- 
or  T.  Rogers,  40  Conn.  612,  16  Am.  Rep.  69; 
Farleigh  v.  Cadman,  159  N.  T.  169,  53  N.  B. 
808. 

The  trust  being  established  in  and  to  the 
funds,  the  beneficiary  may  follow  the  same 
into  whatsoever  property  they  may  be  in- 
vested and  have  a  trust  declared  therein  or  a 
lieu  thereon  established  to  the  amount  of 
money  so  Invested.  This  is  very  funda- 
mental doctrine  which  needs  no  fortlflcation 
by  authority.  The  case  is  ruled  by  former 
decisions  of  this  court  which  seem  to  cover 
every  proposition  argued. 

It  follows  that  the  decree  entered  by  the 
trial  court  is  correct  and  it  is  aflSrmed. 


LEE  V.  LEB  et  aL 
(Supreme  Court  of  Iowa.     March  8,  1911.) 

1.  Divorce  (S  320*)— BlsTscr— Right  to  Mab- 
BT— Statutes. 

A  woman  obtaining  in  Nebraska  a  decree 
of  divorce,  which  under  the  Nebraska  statute 
forbids  marriage  witliin  six  months,  is  prohibit' 
ed  from  marrying  in  Iowa  within  the  six 
months,  whether  the  Nebraska  statute  or  Code 
Supp.  1907,  I  3181,  prohibiting  diTO^^ed  persons 
from  marrying  within  a  year  witboat  permission 
by  the  court,  applies. 

[Bid.    Note.— For    other   cases,    see    Divorce, 
Cent  Dig.  {{  818,  819;  Dec.  Dig.  I  820.*) 

2.  Mabbiaok  (S  37*)  — Ilueoal  Mabbiaob  — 
Cohabitation— EiJTBCT. 

Though  a  marriage  of  a  woman  who  had 
obtained  a  divorce  adjudging  that  she  should  not 
remarry  before  six  months  was  void  under  Code, 
i  3151,  declaring  that  a  marriage  of  persons 
prohibited  by  law  is  void,  the  continued  cohab- 
itation of  the  parties  after  the  six  months  ren- 
dered the'raarnage  valid  under  the  provision  of 
the  section  that  where  parties  cohabit  together 
after  the  divorce  of  the  former  husliasd  or  wife, 
the  marriage  is  valid. 

[G^.    Note. — For   other   cases,   see   Marriage, 
Cent  Dig.  {  108;    Dec.  Dig.  |  37.*] 

S.  DivoECB  (I  320*)— Bfixct— Right  to  Mab- 
BT— Statutes. 

Code  Snpp.  1907,  (  8181,  prohibiting  di- 
vorced persons  from  marrying  again  within  a 
year,  unless  permission  to  do  so  is  granted  in 
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the  decree  of  dirorce,  does  not  render  unlawful 
the  maTriage  of  a  divorced  person  within  one 
year,  where  the  decree  of  divorce  granted  in  an- 
other state  permits  remarriage  after  six  months. 
TDd.  Note. — For  other  cases,  see  Divorce, 
Doe.  Dig.  I  320.*] 

4.  Marbiaoe   (5  37*)— Validity. 

Where  a  man  and  a  divorced  woman  were 
married  during  the  period  she  was  prohibited 
by  the  decree  of  divorce  from  marrying,  but 
they  cohabited  together  after  the  expiration  of 
the  period,  the  marriage  must  be  deemed  valid, 
for  the  presumption  of  continued  meretricious 
relations  after  the  expiration  of  the  period  could 
not  exist  in  view  of  Code,  }  3151,  providing  that, 
where  parties  cohabit  together  after  the  death 
or  divorce  of  the  former  husband  or  wife,  the 
marriage  is  valid. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  8  108;    Dec.  Dig.  |  37.*] 

5.  PAnrrnoN  (|  114*)— Costs. 

The  court  in  partition  may  not  award  at- 
torney's fees  out  of  the  common  fund  to  plain- 
tiff's attorneys,  for  no  part  of  the  attorney's 
fees  may  be  charged  against  defendant's  share. 
[Ei.  Note.— For  other  cases,  see  Partition, 
Cent  IMg.  if  440-449;    Dec.  Dig.  {  114.*] 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Action  of  partition.  The  partiee  to  the 
case  are  the  heirs  and  widow  of  John  N. 
Lee,  deceased  and  intestate.  The  controver- 
sy in  the  case  arises  over  the  question  wheth- 
er the  defendant,  Hattie  Y.  Lee,  was  the 
lawful  wife  of  John  N.  Lee,  and  whether  she 
may  now,  as  bis  lawful  widow,  take  any 
part  of  his  estate.  There  was  a  decree  in 
her  favor,  and  the  other  parties  have  ai>- 
pealed.     Modified  and  affirmed. 

Franklin  &  Miller,  for  appellant&  dark 
&  Hutchinson,  for  appellee. 

EVANS,  J.  The  defendant,  Hattie  V.  Lee, 
was  married  to  the  deceased,  John  N.  Lee, 
by  proper  ceremony  at  Harlan,  Iowa,  No- 
vember 27,  1907.  Thereupon  the  parties  liv- 
ed together  as  husband  and  wife  until  the 
death  of  John  N.  Lee  on  July  7,  1906.  He 
left  surviving  him  children  by  a  former  mar- 
riage as  his  only  heirs  at  law,  all  of  whom 
are  parties  to  this  case  and  all  of  whom  con- 
test the  right  of  the  alleged  widow  to  par- 
ticipate in  the  estate  as  such.  The  grounds 
of  such  contest  may  be  briefly  stated  as  fol- 
lows: Mrs.  Lee  was  formerly  the  wife  of 
one  Wellington  Bilger.  In  December,  1892, 
Bilger  absconded.  For  two  or  three  years 
thereafter  he  kept  up  an  affectionate  cor- 
respondence with  his  wife;  the  last  letter 
from  him  being  received  by  her  in  March, 
1896.  At  that  time  be  was  expecting  to  sail 
for  Aostralla.  He  has  never  been  heard 
from  by  any  of  his  friends  or  relatives  since 
that  tlm&  In  1896  the  defendant  (then  Mrs. 
Bilger  and  now  as  Mrs.  Lee)  became  a  resi- 
dent of  Nebraska  and  continued  such  resi- 
dence ontll  the  time  of  her  marriage  to  Mr. 
Lee.  In  1907  she  became  acgoalnted  with 
John  N.  Lee,  who  was  then  a  widower.    She 


thereupon  Instituted  a  divorce  proceeding 
against  Wellington  Bilger  in  the  state  of  Ne- 
braska. This  proceeding  resulted  in  a  de- 
cree, regular  In  all  respects,  granting  her  a 
decree  of  divorce.  Sucb  decree  was  entered 
November  16,  1907. 

The  contention  of  the  appellants  is  that 
under  the  provisions  of  section  3181  of  our 
Code  Supp.  1907,  the  defendant  was  pro- 
hibited from  marrying  within  one  year  after 
obtaining  a  decree  of  divorce,  and  that  her 
purported  marriage  was  therefore  void,  be- 
cause prohibited.  It  is  further  contended 
that,  if  section  3181  should  not  be  deemed 
applicable  to  her  case,  such  marriage  was 
prohibited  by  the  laws  of  Nebraska  and  by 
the  terms  of  her  decree  of  divorce,  and  that 
her  purported  marriage  was  void  for  such 
reason.  As  against  this  it  is  contended  for 
the  defendant  as  follows:  (1)  That  her  hus- 
band was  presumptively  dead  and  no  divorce 
was  necessary.  (2)  That  section  3181  of  our 
I  Code  Supp.  1907,  has  no  application  to  her 
case,  because  her  decree  of  divorce  was  ob- 
tained in  the  state  of  Nebraska,  and  its  force 
and  effect  must  be  determined  under  the 
laws  of  that  state.  (3)  That  by  the  law  of 
Nebraska  and  by  the  terms  of  the  decree  it- 
self, she  was  permitted  to  marry  within  six 
months,  and  that,  though  the  marriage  were 
void  in  its  inception,  it  became  valid  after 
the  expiration  of  six  months  by  the  contin- 
ued cohabitation  of  the  parties  as  husband 
and  wife.  The  trial  court  found  that  the 
presumption  of  death  of  the  former  hus- 
band was  not  available  to  the  defendant; 
that  section  3181  of  our  Code  Supp.  1907, 
was  not  applicable  to  her  case;  that  under 
the  law  of  Nebraska,  and  under  the  provi- 
sions of  the  decree  of  divorce,  the  prohibition 
against  her  marriage  endured  only  for  six 
months,  and  that  her  marriage  became  valid 
after  the  expiration  of  that  period.  The  ar- 
gument has  taken  a  very  wide  range  and  is 
replete  with  instructive  discussion.  The  case 
is  on  the  border  line  of  some  troublesome 
questions  which  have  properly  received  the 
intelligent  consideration  of  counsel  and  upon 
which  much  manifest  labor  has  been  ex- 
pended. Our  conclusions  In  the  case  render 
it  unnecessary  that  we  follow  counsel  into 
all  these  questions. 

Whether  the  prohibitory  provisions  of  the 
statute  of  another  state  have  ever  any  extra- 
territorial effect,  and  whether  the  prohibi- 
tion of  section  3181  of  our  Code  Supp.  1907, 
applies  to  a  person  whose  decree  of  divorce 
was  obtained  in  another  state,  are  questions 
which  we  do  not  find  it  necessary  to  decide 
in  a  categorical  sense  in  this  case. 

Section  3151,  Code,  provides  as  foUows: 
"A  marriage  between  persons  prohibited  by 
law.  or  between  persons  either  of  whom  has 
a  wife  or  a  husband  living,  is  void;  but,  if 
the  parties  live  and  cohabit  together  after 
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the  death  or  divorce  of  the  former  husband 
or  wife,  such  marriage  shall  be  valid." 

Section  3181  provides:  "In  every  case  In 
which  a  divorce  is  decreed,  neither  party 
siiall  marry  again  within  a  year  from  the 
date  of'  the  filing  of  said  decree  unless  per- 
mission to  do  so  is  granted  by  the  court  In 
such  a  decree;  provided,  however,  that  noth- 
tug  herein  contained  shall  prevent  the  per- 
sons divorced  from  remarrying  each  other. 
Any  person  marrying  contrary  to  the  pro- 
visions of  this  act  shall  be  deemed  guUty  of 
a  misdemeanor  and  punished   accordingly." 

In  pursuance  of  the  Nebraska  statute,  the 
decree  of  divorce  obtained  by  the  defendant 
against  her  former  husband  contained  the 
following  provisions:  "It  is  further  ordered 
and  decreed  that  neither  party  hereto  may 
remarry,  unless  with  the  other,  within  six 
months  from  the  entry  of  this  decree." 

It  is  manifest,  therefore,  that  the  defend- 
ant was  under  prohibition  to  marry,  which- 
ever statute  may  be  deemed  applicable  to 
her  case.  Because  of  such  prohibition,  we 
may  further  assume,  as  claimed  by  appel- 
lant, that  the  marriage  was  void  in  Its  In- 
ception under  the  provision  of  section  3151 
above  quoted,  although  this  question  Is  not 
free  from  doubt  and  we  do  not  And  it  neces- 
sary to  decide  It  If  we  hold  the  mkrrlage 
void  In  Its  Inception  under  the  provisions  of 
section  3151,  it  must  also  be  held,  under  the 
remaining  provisions  of  the  same  section, 
that  the  expiration  of  the  period  of  prohibi- 
tion removed  the  obstacle  to  the  validity  of 
the  marriage,  and  that  continued  cohabitation 
thereafter  rendered  the  marriage  vajld.  When 
did  the  period  of  prohibition  expire?  At  the 
end  of  one  year  say  the  appellants.  At  the 
end  of  six  months  say  the  appellee.  The  Is- 
sue at  this  point  is  vital.  The  appellants' 
contention  is  based  upon  the  theory  that 
section  3181  above  quoted  has  application  to 
every  decree  of  divorce,  whether  obtained 
in  this  state  or  any  other  state.  If  it  were 
necessary  to  decide  this  question,  we  should 
find  dlfiSculty  In  applying  this  statute  to  a 
decree  obtained  in  another  state.  It  will  be 
noted  that  this  statute  of  ours  does  not  con- 
tain an  absolute  prohibition  against  remar- 
riage for  the  period  of  one  year.  On  the 
contrary,  It  Impliedly  confers  power  upon 
the  court  to  grant  "permission  to  do  so 
•  •  •  In  such  decree."  Manifestly  our 
statute  could  not  undertake  to  confer  power 
upon  the  courts  of  other  states,  nor  could 
the  courts  of  other  states  be  controlled  by 
our  statutes  In  the  granting  of  valid  decrees 
of  divorce.  Passing  that  question  without 
deciding  it,  let  it  be  noted  that  the  period 
of  one  year  provided  for  in  our  statute  is 
applicable  onZj/  to  those  oases  where  the 
decree  of  divorce  does  not  provide  other- 
wise. In  other  words,  the  prohibition  Is  not 
absolute.  It  does  not  render  unlawful  the 
marriage  of  a  divorced  person  within  one 


year,  if  the  decree  o1  divorce  provides  oth- 
erwise. The  decree  of  divorce  under  con- 
sideration in  this  case  did  not  provide  oth- 
erwise. If  such  decree  had  been  rendered 
in  the  state  of  Iowa,  It  Is  manifest  that  our 
statute  would  not  be  a  bar  to  a  valid  mar- 
riage after  six  months.  If  the  same  statute 
Is  to  be  held  applicable  to  a  Nebraska  decree, 
as  appellants  contend,  the  same  result  nec- 
essarily follows.  It  seems  clear  to  us,  there- 
fore, that  the  decree  under  consideration  in 
this  case,  permitted  marriage  after  site 
months,  and  it  thereby  answered  the  call  of 
the  statutes  of  both  states,  and  It  is  unneces- 
sary to  decide  which  shall  be  deemed  ap- 
plicable. 

Some  question  is  raised  as  to  whether  the 
continuance  of  cohabitation  after  the  expira- 
tion of  the  six  months  period  of  prohibition 
should  not  be  deemed  as  necessarily  meretri- 
cious. This  contention  Is  based  upon  the 
theory  that  their  cohabitation  up  to  that 
point  was  necessarily  unlawful,  and  there- 
fore meretricious,  and  that  a  presumption  of 
continued  meretricious  relations  would  ob- 
tain. We  think  that  the  provision  of  section 
8151  Is  fatal  to  this  contention.  See,  also. 
Smith  V.  Fuller,  138  Iowa,  91,  116  N.  W.  912, 
16  L.  R.  A.  (N.  S.)  98.  Inasmuch  as  the  par- 
ties were  married  by  proper  ceremony  and 
cohabited  together  In  pursuance  of  such  mar- 
riage ceremcmy  after  the  expiration  of  the 
period  of  prohibition  specified  In  the  decree 
of  divorce,  the  marriage  must  be  deemed 
valid  after  the  expiration  of  such  period  of 
prohibition. 

2.  The  trial  court  awarded  attorney's  fees 
out  of  the  common  fund  to  the  plalntifTs 
attorneys.  From  this  part  of  the  order,  the 
defendant  herself  has  appealed.  That  no 
part  of  the  attorney's  fees  allowed  plain- 
tiff's counsel  should  be  charged  against  the 
defendant's  share  Is  determined  In  Hawk  v. 
Day,  126  N.  W.  955.  Counsel  for  the  other 
parties  so  concede  in  their  argument  here, 
and  express  their  willingness  to  relinquish 
any  claim  against  the  defendant's  share  for 
such  fees.  As  this  is  a  matter  which  per- 
tains only  to  a  taxation  of  costs,  we  see  no 
occasion  for  reversal  on  defendant's  appeal. 
The  decree  and  order  entered  below  will  be 
modlQed  to  that  extent  In  all  other  respects 
the  decree  of  the  trial  court  is  affirmed. 

Modified  and  affirmed. 


MIC5HIGAN  STOVH  CO.  t.  A.  H.  WAJLKBR 
A  CO.  (KURTZ,  Intervener). 

(Supreme  Court  of  Iowa.    March  9,  1911.) 

1.  Sales  (S  92*)  —  Contracts  —  Rbscissiok— 
Subsequent  Aobeement. 

Where  plaintiff  made  a  contract  of  sale 
with  defendaht  and  before  the  contract  was  ex- 
ecuted they  iucreed  that  plaintiff  should  deliver 
the  goods  to  C,  who  would  deliver  them  to  de- 
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fendant  and  i«ceiTe  payment,  the  original  con- 
tract wag  rescinded. 

[Ed.  Note.— For  other  ca^es,  see  Sales,  Cent. 
Dig.  {§  257.  259;  Dec.  Dig.  $  92.*] 

2.  Novation  (|  6*)— Sobstitotion  o»  New 
Cbeditos. 

Where  the  seller  of  water  heaters  made 
contracts  with  a  large  number  of  retailers,  con- 
ditional on  the  sale  of  a  certain  number  of 
faeateiB,  and  before  the  contract  was  executed 
the  parties  mutually  agreed  that  the  entire  lot 
of  heaters  should  be  delivered  to  C,  who  would 
distribute  them  and  receive  payment,  and  after 
deliveiy  the  seller  wrote  to  the  buyers,  telling 
them  to  pay  C,  any  indebtedness  which  might 
have  accrued  to  the  seller  was  released,  and 
there  was  a  complete  novation. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  i  6;  Dec  Dig.  §  6.*] 

3.  Novation    ({   1*)  —  Requisites  —  IiiPLiEn 
Novation. 

The  release  of  the  original  debtor  by  a  no- 
yation  of  the  contract  may  be  established  by 
implication. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  §  1;   Dec.  Dig.  i  1.*) 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  to  recover  from  tlie  defendant  the 
Bum  of  1124.20  for  goods  sold  and  delivered 
by  plaintiff  to  defendant  Kurtz,  as  trustee 
In  bankruptcy  of  tlie  Cochrane  Plumbing  & 
Heating  Company,  by  a  i)etltlon  of  interven- 
tion asked  judgment  against  Walker  &  Co. 
for  tbe  purdiase  price  of  the  same  goods, 
less  any  amount  of  indebtedness  existing 
from  Walker  &  Co.  to  the  Cochrane  Plumb- 
ing &  Heating  Company.  Tbe  case  was  tried 
on  a  stipulation  of  facts,  and  Judgment  was 
rendered  in  favor  of  Kurtz  as  trustee  against 
Walker  &  Co.  for  $58.38,  and  plaintiff's  peti- 
tion was  dismissed  and  tbe  costs  taxed  to 
It    Plaintiff  appeals.    Affirmed. 

Guy  R.  Carson  and  Oscar  Strauss,  for  ap- 
pellant S.  B.  Allen  and  Bannister  &  Cox, 
for  appellee. 

McCLAIN,  J.  In  February,  1909,  plain- 
tiff's salesman  visited  various  pluml>ers  and 
dealers  In  hardware  in  Des  Moines  and  took 
orders  for  specified  quantities  of  Garlang 
water  heaters.  .The  order  taken  from  the 
defendant  was  in  tbe  usual  form,  but  there 
was  attached  to  it  a  memorandum  In  these 
words:  'These  goods  shipped  at  this  price 
only  upon  condition  that  number  sufficient  to 
obtain  quantity  discount  is  purchased  by 
plombers  of  ci^."  Similar  orders  were  tak- 
en from  other  dealers.  Subsequently  the 
salesman  of  plaintiff  agreed  with  each  of  the 
buyers  who  had  given  these  orders  that  all 
the  heaters  should  be  shipped  to  the  Coch- 
rane Plumbing  &  Heating  Company  and 
charged  to  it,  and  that  each  buyer  should 
pay  the  Cochrane  Company  instead  of  paying 
the  plaintiff.  Thereupon  the  plaintiff  ship- 
ped all  the  heaters  to  that  company  and  sent 
to  It  a  bill  for  the  entire  shipment  That 
company  then  delivered  tbe  heaters  called 
for  in  tbe  various  orders  taken  by  plaintiff 


to  the  respective  buyers  and  demanded  pay- 
ment from  each  therefor.  The  question  waa 
then  raised  for  the  various  buyers  whether 
they  should  pay  their  respective  bills  to 
plaintiff  or  to  the  Cochrane  Company,  and 
the  latter  thereupon  wrote  a  letter  to  plain- 
tiff, stating  that  the  understanding  of  the 
buyers  was  that  while  the  goods  were  to  be 
shipped  in  one  consignment  each  buyer  was 
to  pay  to  plaintiff  for  the  goods  ordered.  In 
answer  to  this  letter  plaintiff  wrote  that  Its 
understanding  was  that  all  the  heaters 
should  be  paid  for  by  the  Cochrane  Company, 
which  should  collect  from  the  other  consign- 
ees, and'  that  it  would  not  have  made  the 
rates  given  save  for  a  car  load  lot  to  one 
buyer.  Soon  afterwards  the  salesman  of 
plaintiff  visited  Des  Moines  and  directed  the 
various  buyers  to  pay  to  tbe  Cochrane  Com- 
pany the  amounts  called  for  by  their  respec- 
tive orders,  which  they  agreed  to  do,  and 
the  Cochrane  Company  then  agreed  to  pay 
plaintiff  the  amount  of  the  entire  shipment 
In  accordance  with  this  arrangement  tbe 
Cochrane  Company  sent  bills  to  tbe  respective 
buyers  to  whom  the  heaters  had  been  de- 
livered for  the  various  amounts  of  their  or- 
ders and  collected  from  some  of  them  the 
amounts  called  for,  but  made  no  collection 
from  defendant.  At  that  time  the  Cochrane 
Company  was  indebted  to  defendant  for  bal- 
ances of  account  In  the  sum  of  $68.82,  some 
Items  of  which  account  had  been  furnished 
by  defendant  to  the  Cochrane  Company  after 
the  orders  for  heaters  were  given  and  the 
heaters  delivered  by  the  Cochrane  Company 
to  defendant  The  account  of  the  Cochrane 
Company  to  plaintiff  for  the  entire  consign- 
ment of  heaters  remained  unpaid  when  the 
Cochrane  Company,  in  August,  1909,  was 
thrown  into  bankruptcy,  and  Intervener  was 
appointed  its  trustee. 

It  is  apparent  that  the  sole  question  in 
which  plaintiff  is  interested  is  as  to  wheth- 
er defendant  ever  became  indebted  to  plain- 
tiff for  the  heaters  ordered  by  it,  and,  if  so, 
whether  as  the  result  of  subsequent  negotia- 
tions this  indebtedness  was  extinguished  up- 
on its  assumption  by  the  Cochrane  Company. 

1.  It  is  to  l>e  noticed  that  the  original  or- 
der given  by  defendant  to  plaintiff  as  above 
set  out  was  conditional.  Assuming  the  cor- 
rectness of  plaintiff's  contention  that  tbe 
orders  given  contemplated  a  delivery  to  de- 
fendant of  the  specified  number  of  heaters 
for  which  defendant  was  to  make  payment 
to  plaintiff,  the  question  still  remains  wheth- 
er the  heaters  were  delivered  under  such  or- 
der or  under  some  subsequent  arrangrement 
Now  it  appears  that  plaintiff  never  sent  any 
statement  of  account  to  defendant,  indicat- 
ing that  heaters  had  been  delivered  under 
this  order.  On  the  contrary,  plaintiff's  sales- 
man arranged  with  defendant  and  other 
buyers  that  all  the  heaters  should  be  ship- 
ped to  the  Cochrane  Company  and  charged  to 
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It,  and  that  each  buyer  should  pay  to  that 
company  for  the  quantity  ordered  upon  de- 
livery thereof  by  the  Cochrane  Company. 
There  Is  nothing  whatever  to  show  that 
plaintiff  undertoook  to  carry  out  or  did  car- 
ry out  the  conditional  contract  of  sale  which 
is  alleged  to  have  been  made  In  its  behalf 
with  defendant  On  the  contrary,  It  appears 
conclusively,  as  we  think,  that  ttie  original 
conditional  contract  of  sale  wad  modified  as 
between  it  and  defendant  (and  likewise  as 
between  it  and  the  other  buyers),  and  con- 
verted with  defendant's  acquiescence  and 
consent  into  an  arrangement,  to  which  the 
Cochrane  Company  also  consented,  that  a 
bill  of  the  entire  number  of  heaters  covered 
by  the  original  orders  should  be  made  to 
the  Cochrane  Company,  and  defendant  and 
each  of  the  other  buyers  should  take  from 
the  Cochrane  Company  a  corresponding  num- 
ber of  heaters,  for  which  payment  should 
be  made  to  that  company.  Until  the  condi- 
tional contract  of  purchase  as  between  the 
defendant  and  plaintiff  was  carried  out  by 
delivery  of  the  heaters  to  defendant  in  ac- 
cordance with  such  original  order,  there  was 
no  completed  contract  as  between  plaintiff 
and  defendant 

This  is  no  question  of  novation,  but  merely 
a  question  of  completion  of  contract  If 
there  was  never  any  completed  contract  as 
between  defendant  and  plaintiff,  then  there 
Is  no  Indebtedness  from  defendant  to  plain- 
tiff under  the  original  conditional  order.  No 
citation  of  authorities  Is  necessary  to  support 
so  self-evident  a  proposition.  Parties  cer- 
tainly have  the  right  by  subsequent  mutual 
agreement  to  modify  a  conditional  contract 
which  has  not  yet  become  executed  as  be- 
tween them,  and  to  abandon  such  contract 
by  entering  Into  a  different  arrangement 
The  result  of  this  view  of  the  case  is  that 
defendant  never  became  indebted  to  plain- 
tiff under  its  original  order  for  heaters,  but 
that  It  did,  by  a  subsequent  agreement  ac- 
quiesced in  by  Itself,  the  plaintiff,  and  the 
Cochrane  Company,  become  Indebted  to  the 
Cochrane  Company  for  the  heaters  delivered 
to  it  The  Judgment  of  the  trial  court  was 
In  accordance  with  this  view  of  the  case. 

2.  But  even  if  we  should  take  the  view 
which  plaintiff  insists  upon  as  the  correct 
one,  that  defendant  did  become  Indebted  orig- 
inally to  the  plaintiff  company,  it  does  not 
follow  that  under  the  subsequent  arrange- 
ments made  and  carried  out  this  Indebted- 
ness continued.  The  contention  for  plaintiff 
in  this  respect  is  that,  while  the  plaintiff  au- 
thorized payment  to  be  made  to  the  Coch- 
rane Company  and  directed  the  latter  to  col- 
lect the  amount  due  from  'the  various  pur- 
chasers, nevertheless  there  was  no  such  no- 
vation as  to  release  the  original  indebted- 
ness of  defendant  to  plaintiff  until  payment 
to  the  Cochrane  Company  should  be  made; 
and  as  no  such  payment  has  in  fact  been 
made,  the  original  indebtedness  to  plaintiff 
stUl  continues.     We  agree  with  plaintiff's 


counsel  in  their  contention  that  there  Is  noth- 
Ing  in  the  account  of  defendant  against  the 
Cochrane  Company  to  Indicate  that  any  por* 
tlon  of  the  Items  charged  In  that  account 
were  Intended  to  be  applied  In  part  payment 
of  defendant's  Indebtedness  for  these  heaters. 
But,  still,  it  remains  to  be  determined  wheth- 
er the  arrangement  subsequently  carried  out 
between  plaintiff,  defendant,  and  the  Coch- 
rane Company  involved  a  release  of  the  in- 
debtedness assumed  to  have  previously  exist- 
ed from  the  defendant  to  the  plaintiff. 

Counsel  insist  that  to  constitute  a  nova- 
tion such  as  would  release  the  obligation  of 
defendant  to  plaintiff  it  was  necessary  that 
there  should  be  a  new  and  valid  contract 
which,  as  agreed  between  plaintiff  and  de- 
fendant, extinguished  the  assumed  existing 
contract,  and  we  concede  that  the  authorities 
cited  by  appellant  are  to  this  effect  Cutting 
T.  Whlttemore,  72  N.  H.  107,  54  Atl.  1098 ; 
Fidelity  Loan  &  Trust  Co.  t.  Engleby,  09  Va. 
168,  37  S.  E.  957;  Haubert  v.  Mausshardt, 
89  Cal.  433,  28  Pac.  899 ;  Netterstrom  v.  Gal- 
listel,  110  111.  App.  354.  These  cases  hold 
that  the  mere  fact  of  the  making  of  a  new 
contract  by  which  a  third  party  becomes  obli- 
gated to  the  creditor  to  pay  the  previously 
existing  indebtedness  of  the  original  debtor 
does  not  alone  give  rise  to  the  presumption 
that  the  original  debtor  is  released. 

But  we  think  that  in  this  case  there  Is 
something  more  than  the  mere  fact  of  the 
making  of  a  new  contract  by  which  the  Coch- 
rane Company  was  to  pay  for  the  entire  con- 
signment of  heaters.  Before  the  heaters  or- 
dered by  defendant  were  delivered,  the  sales- 
man of  plaintiff  advised  defendant  that  the 
heaters  would  be  shipped  to  the  Cochrane 
Company  and  charged  to  It,  and  that  de- 
fendant should  make  payment  to  that  com- 
pany instead  of  to  the  plaintiff.  The  state- 
ment of  facts  In  this  respect  recites  that 
each  of  the  parties  giving  the  orders  would 
so  testify,  excepting  two,  and  these  two 
would  neither  affirm  nor  deny  the  fact  This 
is  a  concession  that,  on  any  issue  involving 
the  nature  of  the  arrangement  between  the 
parties  made  before  the  heaters  were  shipped 
to  the  Cochrane  Company  and  delivered  to 
plaintiff,  there  would  be  affirmative  and  un- 
contradicted evidence  that  such  arrangement 
as  above  indicated  was  made.  If  such  an  ar- 
rangement was  made,  then  clearly,  in  our 
Judgment,  a  release  of  defendant  of  any  obli- 
gation which  may  have  previously  existed 
from  defendant  to  plaintiff  was  Implied. 
There  is  nothing  in  the  cases  cited  for  appel- 
lant to  indicate  that  the  release  must  be  in 
express  terms.  Such  release  may,  of  course, 
be  established,  like  any  other  agreement, 
by  proof  of  fads  and  circumstances  from 
which  the  implication  from  such  release 
would  reasonably  arise.  Now  we  think  it 
would  be  most  unreasonable  to  Infer  that 
after  the  modification  of  the  agreement  of 
purchase  indicated  by  defendant's  original 
order,  made  before  such  order  had  matured 
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Into  a  completed  contract  and  before  any  ex- 
isting Indebtedness  nnder  such  order  had 
arisen,  by  which  arrangement  plaintiff  re- 
leased Itself  from  the  obligation,  if  any  ex- 
isted, to  deliver  to  defendant  the  heaters  or- 
dered. It  was  the  understanding  of  the  par- 
ties that  a  delivery  of  the  heaters  to  the 
Cochrane  Company  would  give  rise  to  a  di- 
rect obligation  on  the  part  of  the  defendant 
to  make  payment  therefor  to  plaintiff,  not- 
withstanding the  express  provision  of  snch 
new  arrangement  that  the  heaters  were  to 
be  delivered  by  the  Cochrane  Company  to  de- 
fendant, and  defendant  was  to  make  payment 
therefor  to  the  Cochrane  Company.  We  are 
well  satisfied  that  nnder  the  circumstances 
there  was  an  implied  mutual  agreement  be- 
tween plaintiff  and  defendant  to  make  pay- 
ment to  the  plaintiff  for  heaters  to  be  deliver- 
ed to  the  defendant  by  or  through  the  Coch- 
rane Company,  which  was  relinquished.  In 
determining  whether  such  relinquishment  was 
intended,  we  are  Justified  in  taking  account  of 
the  subsequent  conduct  of  the  plaintiff  and  Its 
declaration,  by  letter,  to  the  Cochrane  Com- 
pany. Such  conduct  and  declarations  Indi- 
cate clearly,  as  we  think,  that  plaintiff  un- 
derstood it  was  relinquishing  any  prospec- 
tive Indebtedness  contemplated  In  the  orig- 
inal order  of  defendant  and  substituting 
therefor  a  new  arrangement  by  which,  on 
the  delivery  of  the  heaters,  the  defendant 
should  become  Indebted  to  the  Cochrane 
Company,  and  the  Cochrane  Company  should 
become  Indebted  to  the  plaintiff.  In  any 
view  which  can  be  taken  of  the  case  under 
the  statement  of  facts,  the  indebtedness  of 
defendant  for  the  heaters  was  not  yet  to 
the  plaintiff,  but  to  the  Cochrane  Company. 
The  Judgment  of  the  trial  court  is  tiiere- 
fore  affirmed. 


PAINB  V.  MUELLER. 
(Supreme  Court  of  Iowa.    March  8,  1911.) 

1.  Receivers  (g  6*)— Pewdenct  of  Caitsk— 
Commencement. 

Where  a  notice  of  suit  and  application  for 
appointment  of  receiver  was  served  on  January 
10.  1906,  and  the  receiver  was  appointed  on  the 
16th,  bat  the  petition  was  not  filed  until  the 
17th,  the  action  was  commenced  on  January 
10th  under  Code,  |  3514,  providin;  that  actions 
■hall  be  commenced  by  serving  defendant  with 
a  notice  of  the  pendency  of  the  action,  etc.,  and 
was  pending  thereafter  until  finally  determined 
or  dismissed. 

[Ed.    Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {{  5-11 ;  Dec.  Dig.  |  6.*] 

2.  COBPOBATIONS    (|    B57*)  —  RBCEIVBB— PETI- 
TION— SUFFICIENOT. 

A  petition  for  a  receiver,  to  wind  up  the 
alfairs  of  a  corporation,  alleging  insolvency,  an 
interest  in  the  property,  and  that  such  property 
was  in  danger  of  being  lost  or  impaired,  unless 
a  receiver  was  appointed,  is  sufficient 

[Bi.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2228;    Dec.  Dig.  §  567.*] 


8.  Receivebs  (I  4*)— Appoiktment— Law  Ac- 
tion. 

A  receiver  may  be  appointed  in  a  law  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {  4;   Dec.  Dig.  {  4.*] 

4.  Receivebs  ft  9*)— Right  to  Appointment 
— Right  op  Recovebt. 

To  entitle  a  plaintiff  to  the  appointment  of 
a  receiver,  an  absolute  right  to  recover  in  the 
action  need  not  l>e  shown;  It  being  sufficient 
that  the  right  to  a  judgment  is  probable. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {  16;   Dec.  Dig.  |  9.»] 

5.  Cobpobations  (I  669*)- Appointment  of 
Receives— Collaterai,  Attack. 

Where  a  judge  making  an  older  appointing 
a  receiver  for  a  corporation  had  jurisdiction  of 
the  subject-matter  and  of  the  corporation,  his 
action  in  appointing  a  receiver  cannot  be  col- 
laterally attacked. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ft  2241,  2242;    Dec."  Dig.  f  e50.*] 

6.  Cobpobations  ({  562*)  —  Receivebs  —  As- 
sessments Against  Stookholdebs. 

The  court  appointing  a  receiver  has  au- 
thority to  order  an  assessment  against  stock- 
holders not  made  parties  to  the  action  appoint- 
ing a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  2266 ;   Dec.  Dig.  t  562.*] 

7.  Corporations  (S  562*)  —  Receivers  —  As- 
sessment ON  Stockholdeks. 

Where  a  receiver  had  disposed  of  all  the 
property  of  the  corporation,  except  three  lot^ 
and  a  valuation  was  established  on  the  lots  and 
allowance  made  therefor,  an  assessment  against 
solvent  stockholders  will  stand,  as  those  paying 
will  lose  nothing,  for  the  receiver  can  be  com- 
pelled to  return  any  surplus  in  his  hands  after 
debts  are  paid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  a  2269-2271 ;   Dec  Dig.  {  662.*] 

Appeal  from  District  Court,  Hamilton 
County;  C.  G.  Lee,  Judge. 

Suit  to  recover  a  stock  assessment  Judg- 
ment for  the  plaintiff.  The  defendant  ap- 
peals.   Affirmed. 

D.  C.  Chase  and  Wesley  Martin,  for  appel- 
lant   Boeye  &  Henderson,  for  appellee. 

SHERWIN,  O.  J.  The  Hamilton  County 
State  Bank  was  a  creditor  of  the  Webster 
City  Steel  Radiator  Company,  and  commenc- 
ed an  action  against  said  company  on  said 
Indebtedness,  alleging  the  Insolvency  of  the 
company  and  the  necessity  of  having  a  re- 
ceiver appointed  to  take  charge  of  its  prop- 
erty. A  notice  of  suit  and  of  the  application 
for  the  appointment  of  a  receiver  was  serv- 
ed on  the  defendant  comiMiny  on  the  10th  of 
January,  1908,  and  It  consented  In  writing 
to  the  hearing  of  the  application  on  the  16th 
day  of  January,  1908,  and  on  said  date  the 
application  was  heard,  and  the  plaintiff  was 
appointed  receiver.  He  qualified  a  few  days 
thereafter,  and  took  possession  of  the  prop- 
erty of  the  defendant  company.  The  petition 
In  that  action  was  not  actually  filed  in  the 
clerk's  office  until  the  17th  of  January,  190a 
In  May,  1908,  the  plaintiff  herein  applied  to 
the  court  for  authority  to  make  a  call  upon 
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the  stockholden  of  the  radiator  company  for 
a  portion  of  the  money  due  on  the  stock  held 
by  them;  it  appearlnjs  that  they  had  there- 
tofore paid  but  40  per  ceitt  of  Its  par  value. 
The  court  ordered  a  call  of  $35  per  share, 
and  authorized  the  receiver  to  sue  for  the 
same.  The  defendant  herein  was  the  owner 
of  15  shares  of  the  stock,  and  this  suit  was 
brought  to  recover  the  amount  due  from  him 
under  the  call. 

The  appellant  insists  that  the  district  Judge 
bad  no  Jurisdiction  to  appoint  a  receiver  on 
the  16th  day  of  July,  1908,  because  the  peti- 
tion was  not  on  file  with  the  clerk  until  the 
next  day.  In  other  words,  it  is  claimed  that 
no  action  was  pending  on  the  16th  of  July. 
We  think  the  appellant  is  mistaken  as  to  the 
effect  of  the  notice  served  on  the  radiator 
company  on  the  10th  day  of  July,  and  also 
as  to  the  power  conferred  on  the  court  or 
Judge  by  Code,  {  3822.  The  action  against 
the  radiator  company  was  commenced  when 
the  notice  was  served  on  the  10th  of  July 
(Code,  S  3514),  and  it  was  pending  thereaft» 
until  finally  determined  or  dismissed.  Web- 
ster's International  Diet.;  Ex  parte  Munford, 
57  Mo.  603;  Brown  v.  Fos*.  16  Me.  257. 
Under  section  3822,  a  receiver  may  be  ap- 
pointed before  the  defendant  is  affected  with 
notice  of  the  suit  Jones  v.  Graves,  20  Iowa, 
596. 

While  the  receiver  testified  that  he  had 
closed  the  business  of  the  corporation,  he 
had  not  in  fact  done  so,  nor  had  he  been  au- 
thorized to  do  so ;  hence  there  is  nothing  In 
the  appellant's  claim  that  no  Jurisdiction  ex- 
isted to  appoint  a  receiver  upon  the  applica- 
tion of  a  private  individual,  the  effect  of 
which  was  to  dissolve  the  corporation.  The 
petition  for  the  appointment  of  a  receiver 
complied  fully  with  the  requlremoits  of 
Code,  t  3822.  It  alleged  insolvency,  an  In- 
terest in  the  property  of  the  corporation,  and 
that  such  property  was  in  danger  of  being 
lost  or  Impaired  unless  a  receiver  was  ap- 
pointed. This  was  sufficient.  Dlckerson  v. 
Cass  County  Bank,  95  Iowa,  392,  64  N.  W. 
395.  A  receiver  may  be  appointed  In  a  law 
action.  Code,  i  3822;  Jones  v.  Graves,  su- 
pra ;  Rabb  v.  Albright,  93  Iowa,  60,  81  N. 
W.  402.  Nor  is  it  necessary  to  show  that 
an  absolute  right  to  recover  exists.  It  Is 
enough  if  a  probable  right  appears.  Des 
Moines  Gas  Co.  ▼.  West,  44  Iowa,  23.  Fur- 
thermore, the  Judge  making  the  order  had 
Jurisdiction  of  the  subject-matter  and  of  the 
corporation  and  his  action  In  appointing  a 
receiver  on  the  showing  made  to  him  can- 
not be  collaterally  attacked.  Bank  v.  BanlE, 
104  Iowa,  682,  74  N.  W.  26. 

The  appellant's  contention  that  the  court 
was  without  authority  to  order  an  assess- 
ment against  stockholders  not  made  parties 
to  that  suit  Is  contrary  to  the  rule  of  our 
cases.     Elson  y.  Wright,  134  Iowa,  634,  112 


N.  W.  105;  State  t.  Union  Stockyards 
State  Bank,  103  Iowa,  549.  70  N.  W.  752, 
72  N.  W.  10T6.  In  Lamar  Ins.  Co.  v.  Hil- 
dreth,  55  Iowa,  248,  7  N.  W.  573,  the  decision 
was  based  on  the  Illinois  rnle,  where  the  re- 
ceiver was  appointed  and  the  assessment  or- 
dered. In  Spinney  v.  Miller,  114  Iowa,  210, 
86  N.  W.  317,  89  Am.  St.  Rep.  351,  the  hold- 
ing was  In  harmony  with  the  Stockyards 
Case  and  the  Elson-Wrlght  Case. 

It  is  stili  further  contended  that  this  as- 
sessment cannot  be  sustained  for  the  reason 
that  the  receiver  has  not  yet  disposed  of  all 
of  the  property  of  the  corporation,  and  can- 
not certainly  say  what  assessment  should  be 
made.  The  receiver  has  disposed  of  all  prop- 
erty except  three  lots,  and  the  valne  of  these 
has  been  estimated,  and  allowance  therefor 
made  in  fixing  the  amount  of  the  assessment. 
It  is  made  to  appear  that  they  are  Increas- 
ing in  value,  and  that  the  stockholders  will 
suffer  no  loss  or  injury  If  immediate  sale  is 
not  made.  It  is  practically  impossible  to  de- 
termine exactly  the  amount  that  each  sol- 
vent stockholder  will  have  to  pay  to  meet  the 
debts  of  the  corporation  and  the  costs  of  the 
receivership.  It  would  be  unwise  to  institate 
suits  a'galnst  stockholders  who  are  known  to 
be  insolvent,  for  such  action  would  only  in- 
crease the  assessment  of  the  solvent  ones, 
and,  in  any  event,  the  receiver  can  be  com- 
pelled to  return  any  surplus  remaining  in  his 
hands  after  the  debts  are  paid.  The  paying 
stockholders  will  therefore  lose  nothing  of 
the  amount  if  the  present  assessment  should 
prove  a  little  more  than  sufficient  for  that 
purpose.  We  reach  the  conclusion  that  the 
case  was  rightly  decided,  and  the  Judgment 
is  affirmed. 

Affirmed. 


HASTINGS  V.  DAY. 
(Supreme  Court  of  Iowa.     March  8,  1911.) 

WiLM  (J  191*)  —  Revocatiow  —  Sdbsequicnt: 

MABBIAaS  OF  Testatbix. 

Though  there  is  no  statute  on  the  subject, 
the  common-law  mle  that  marriaee  of  a  woman 
would  revoke  her  prior  will,  which  rule  did  not 
obtain  where,  by  antenuptial  agreement  or  set- 
tlement, she  retained  the  right  to  control  and 
dispose  of  her  separate  property,  will  not  be  fol- 
lowed ;  a  married  woman's  disability,  so  far  as 
relates  to  disposition  of  property  by  will,  being 
removed  by  Code,  §  3270,  authorizing  any  per- 
son of  full  age  and  sound  mind  to  dispose  of, 
by  will,  all  his  property,  subject  to  the  rights 
of  homestead  and  exemption  created  by  law,  and 
the  distributive  share  in  his  estate  given  by  law 
to  the  surviving  spouse ;  and  this  though,  under 
section  3379,  half  the  estate  of  an  intestate 
leaving  no  issue  goes  to  the  surviving  spouse. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  460:    Dec.  Dig.  {  191.*] 

Appeal  from  District  Court,  Van  Buren 
County;   D.  M.  Anderson,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
Mary  E.  Hastings,  deceased.    Trial  was  had 


•For  outer  caaa*  seo  same  topic  and  lection  NUMBER  la  Dee.  Dig.  *  Am.  Dig.  Key  No.  Barlas  *  Rep'r  Indexes 


Digitized  by 


Google 


Iowa) 


HABTIKOS  y.  DAY 


136 


to  the  court  npon  an  agreed  statement  of 
facta.  Judgment  admitting  the  will  to  pro- 
bate, and  the  contestant  appeals.  Affirmed. 
Newbold  ft  Newbold  and  J.  O.  Calhoun,  for 
appellant.    Walker  ft  McBeth,  for  appellee. 

WBAVEB,  J.  Mary  B.  Hastings  died  In 
the  month  of  September,  1909,  without  living 
husband  or  lineal  heirs,  and  leaving  a  will 
executed  September  25,  1876,  by  the  terms 
of  ^«hlch  William  M.  Hastings,  her  stepson, 
was  made  the  sole  beneficiary  of  her  estate. 
The  instrument  having  been  filed  for  probate, 
certain  collateral  heirs  appeared  and  con- 
tested the  same  on  the  grounds:  (1)  That 
after  the  execution  of  said  will  the  testatrix 
contracted  a  valid  marriage  with  one  Cyrus 
Harlan,  who  has  since  died,  and  that  said 
marriage  operated,  as  a  matter  of  law,  to  re- 
voke the  previous  testamentary  disposition 
of  her  estate.  (^  That  the  making  of  the 
will  was  procured  by  the  fraud  and  undue 
Influence  of  William  M.  Hastings.  (S)  That 
the  said  testatrix  was  at  said  date  of  un- 
sound mind.  The  cause  being  reached  for 
the  trial,  the  contestant  dismissed  the  second 
and  third  grounds  of  this  contest,  and  the 
cause  was  submitted  to  the  court  without  a 
Jury  upon  an  agreed  statement  of  facts, 
which  we  quote  in  full  as  follows: 

"Agreed  statement  of  facts  was  filed  and 
signed  by  the  attorneys  for  both  parties  and 
In  words  and  figures  as  follows : 

"In  the  above-entitled  cause  the  contest- 
ant hereby  dismisses  both  the  second  and 
third  grounds  of  his  contest,  being  contests 
on  the  grounds  of  undue  Influence  and  nu; 
Botmdness  of  mind.  And  the  cause  shall  be 
submitted  to  and  determined  by  the  court  up- 
on the  said  proposed  and  alleged  will  and  the 
following  agreed  statement  of  facts ;  and  the 
filing  of  this  agreement  shall  give  the  state; 
ments  hereinafter  contained  the  force  and 
effect,  and  become  a  part  of  the  record,  the 
same  as  if  introduced  in  evidence  in  the  usu- 
al manner. 

"(X)  That  the  alleged  will,  to  which  this 
agreement  is  attached  and  which  was  filed  in 
this  court,  opened  and  read  by  the  clerk  of 
this  court  on  the  29th  day  of  September,  A. 
D.  1909,  Is  the  true  and  correct  proposed  will 
of  decedent,  and  the  same  was  properly,  exe- 
cuted and  attested  on  the  date  mentioned 
therein,  and  should  be  allowed  as  the  last 
will  of  decedent,  unless  revoked  by  operation 
of  law  on  the  first  ground  of  the  contest, 
namely,  that  the  decedent  had  contracted  a 
valid  marriage  after  the  execution  of  the 
said  will. 

"(2)  That  the  said  W.  R.  Day,  contestant, 
is  a  nephew  of  said  decedent,  and  if  said  will 
is  not  valid  would  be  one  of  the  heirs  at  law 
of  said  decedent,  and  is  entitled  to  contest 
said  will ;  he  being  the  son  of  a  deceased  sis- 
ter of  said  decedent 

"(3)  That  the  said  Mary  E.  Hastings  at 
the  time  of  the  execution  of  the  proposed 
will  was  the  widow  of  John  C.  Hastings,  who 


died  on  or  about  the  24th  day  of  December, 
1875.  And  that  the  said  Will  Hastings  nam- 
ed In  said  will  as  the  sole  legatee  and  execu- 
tor thereunder  is  a  son  of  John  C.  Hastings, 
and  a  stepson  of  the  decedent,  and  is  the 
proponent  of  said  will. 

"(4)  That  the  decedent  and  said  Will  Hast- 
ings lived  together  after  the  death  of  John 
0.  Hastings  up  to  the  time  of  the  marriage 
of  decedent  with  Cyrus  Harlan. 

"(5)  That  on  or  about  the  year,  1855,  the 
decedent  and  Cyrus  Harlan  were  legally  mar- 
ried and  lived  together  as  husband  and  wife 
up  to  the  death  of  said  Cyrus  Harlan  on  or 
about  the  3d  day  of  February,  1899. 

"(6)  That  no  issue  was  ever  bom  to  the 
said  decedent,  the  maker  of  said  proposed 
wllL 
"(7)  That  said  decedent  died  on  or  about 

the  day  of   September,  A.   D.   1909, 

leaving  personal  and  real  property  of  the  val- 
ue of  $5,000,  or  more. 

"(8)  That  the  proponent  offers  said  will  for 
probate,  and  the  contestant  objects  thereto, 
claiming  that  the  said  will  has  been  revoked 
by  operation  of  law  by  reason  of  the  above 
facts." 

The  trial  conrt  held  that  the  marriage  of 
the  testatrix  did  not  operate  as  a  revocation 
of  her  will,  and  from  this  ruling  and  the 
Judgment  admitting  the  instrument  to  pro- 
bate, an  appeal  has  been  taken. 

Counsel  for  appellant  have  been  diligent  In 
the  collection  of  authorities,  and  make  a 
very  forcible  presentation  of  the  view  that 
at  common  law  the  marriage  of  a  woman 
worked  the  revocation  of  a  will  previously 
made  by  her,  and  that,  as  we  have  no  stat- 
ute abolishing  or  superseding  that  rule,  it 
should  be  recognized  and  given  effect  by  the 
courts.  While  It  is  true,  speaking  generally, 
that,  in  the  absence  of  a  statute  upon  a  giv- 
en question  or  proposition,  our  courts  will 
recognize  and  enforce  the  rules  and  prin- 
ciples of  the  common  law,  it  is  equally  true 
that  they  often  refuse  so  to  do,  where  the 
reasons  giving  rise  to  the  rule  no  longer  ex- 
ist, or  where  the  principle  sought  to  be  ap- 
plied is  unsuitable  to  our  own  social  or  po- 
litical conditions,  or  not  in  harmony  with 
the  policy  and  objects  of  our  own  peculiar 
institutions.  Wagner  v.  Blssell,  3  Iowa,  396 ; 
Ex  parte  Holman,  28  Iowa,  88,  4  Am.  Rep. 
159;  Plerson  v.  Lane,  60  Iowa,  60,  14  N.  W. 
90.  The  common-law  rule  for  which  appellant 
contends  has  certainly  never  had  specific  or 
express  recognition  in  Iowa,  so  far,  at  least, 
as  appears  from  our  recorded  decisions ;  and 
before  taking  that  step  we  should  be  careful 
to  inquire  whether  its  introduction  into  our 
legal  system  will  be  in  accord  with  the  policy 
of  the  state  as  reflected  in  its  statutes  and 
in  the  rules  of  property  and  property  rights 
which  have  already  been  settled  by  Judicial 
determination. 

That  there  is  or  may  be  such  a  thing  as 
the  revocation  of  a  will  by  implication,  grow- 
ing out  of  a  change  of  conditions  and  circum- 
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etances,  need  not  here  be  denied,  though  the 
Legislature  of  this  state  and  the  Legislatures 
of  other  states  have  made  frequent  attempts 
to  abolish,  or,  at  least,  to  restrict  such  will 
within  narrow  limits.  Code,  {  8276;  Code 
Supp.  1907,  §8  3276,  3279.  Before  the  stat- 
ute providing  for  after-bom  and  posthumous 
children,  we  held  that  the  birth  of  a  child  to 
a  testator  after  the  making  of  a  will  worked 
a  revocation  (McCuUum  t.  McKenzle,  26 
Iowa,  510),  though  why,  as  an  original  ques- 
tion. It  should  have  been  given  any  greater 
effect  than  to  open  up  the  will  and  permit 
the  after-bom  child  to  share  in  the  estate  is 
not  easily  explainable;  but  the  Legislature 
having  since  made  provision  for  the  protec- 
tion of  such  children  by  admitting  them  to 
share  In  the  testator's  estate,  the  amount  of 
their  claims  being  taken  ratably  from  the 
devisees  and  legatees  named  in  the  will,  the 
rule  of  McGullum  v.  McEenzle  Is  no  longer 
the  law  of  this  state. 

But  counsel  say  that,  admitting  all  this, 
we  have  no  statute  of  analogous  character 
with  respect  to  the  effect  of  marriage  upon 
a  will  previously  made,  and  that  the  com- 
mon-law principle  which  constrained  us  to 
that  ruling  requires  us  now  to  say  that  the 
marriage  of  Mrs.  Hastings  revoked  her  will. 
But  the  logic  of  the  proposition  is  grounded 
upon  the  truth  of  assumptions  we  cannot 
admit  It  may  be  admitted  for  the  purposes 
of  this  case  that  it  was  a  general  rule  of  the 
common  law  that  the  marriage  of  a  woman 
operated  to  revoke  any  will  or  wills  previous- 
ly executed  by  her.  The  reason  of  this  rule 
was  found  In  that  other  common-law  rule  by 
which.  If  we  may  be  allowed  the  expression, 
a  woman's  legal  existence  and  personality 
were  upon  marriage  merged  in  or  absorbed 
by  her  husband.  She  could  no  longer  buy, 
sell,  or  deal  as  a  separate,  responsible  In- 
dlviduaL  With  his  title  to  his  wife,  the  hus- 
band acquired  title  to  the  control,  use,  and 
enjoyment  of  all  her  estate,  and  thenceforth 
she  touched  the  world  of  property  and  busi- 
ness through  him  alone.  It  was  therefore 
thought  Inconsistent  that  her  will,  whibh 
was  ambulatory  during  the  life  of  the  mak- 
er and  continued  in  existence  from  day  to 
day  only  by  her  continuing  desire  or  purpose, 
jhould  retain  any  vitality  after  her  legal  in- 
dependence and  power  to  act  for  herself  had 
been  surrendered  in  marciage.  Whether  a 
flaw  may  be  found  In  this  line  of  reasoning, 
we  need  not  inquire.  It  is  enough  that  it 
satisfied  the  courts  of  that  time,  and  the 
rule  for  which  at>pellant  contends  was  estab- 
lished. But  it  was  subject  to  at  least  one  ex- 
ception which  has  substantial  bearing  upon 
the  issue  In  the  present  case.  If,  before  en- 
tering the  marriage  relation,  the  wife's  In- 
terests had  been  protected  by  an  antenuptial 
agreement  or  settlement  by  which  she  re- 
tained the  right  to  control,  manage,  and  dis- 
pose of  her  separate  property  and  estate, 
then  her  marriage  did  not  operate  to  revoke 
ber  will,  if  any  she  had  made.    Bradlsb  v. 


Oibbs,  S  Johns.  Ch.  (N.  T.)  S23;  Logan  ▼. 
Bell,  50  B.  C.  Ia  872;  Downes  v.  TImpersoa, 
4  Russ.  334.  The  rule  thus  having  its  foun- 
dation In  the  disabilities  of  coverture  with  re- 
spect to  the  ownership  and  control  of  prop- 
erty, and  the  right  to  contract  with  refer- 
ence thereto,  and  not  being  applicable  wliere 
those  disabilities  are  removed  by  antmuptial 
contract,  it  follows  of  necessity  that,  If  the 
same  disabilities  are  removed  by  statute  and 
a  wife  is  legally  empowered  to  make  a  valid 
will  of  her  separate  estate,  her  marriage  will 
not  be  held  to  revoke  a  will  previously  exe- 
cuted. It  is  a  clear  case  for  the  application 
of  the  maxim  that  a  rule  ceases  to  be  obliga- 
tory  when  the  reason  for  it  ceases.  This 
view  of  the  law  is  well  argued  by  Start,  C. 
J.,  in  Kelly  v.  Stevenson,  85  Minn.  247.i  See. 
also,  Noyes  v.  Southworth,  55  Mich.  173,  20 
N.  W.  891,  54  Am.  Rep.  359;  Ward's  WUl,  70 
Wis.  251,  35  N.  W.  731,  5  Am.  St.  Rep.  174; 
Fellows  ▼.  Allen,  60  N.  H.  439,  49  Am.  Re|^ 
328;  Hunt's  WUl,  81  Me.  275,  17  Atl.  68. 

In  several  of  the  states  here  named  there 
are  statutes  expressly  recognizing  the  im- 
plied revocation  of  wUls  as  at  common  law, 
yet  their  courts  all  unite  in  holding  that  stat- 
utes emancipating  the  wife  from  common-law 
disabilities  as  to  property  and  property 
rights,  and  conferring  upon  ber  authority 
to  make  a  valid  will,  have  the  effect  to  ab- 
rogate the  rule  under  which  marriage  was 
held  to  revoke  a  former  will.  There  are  a 
few  cases  cited  by  appellant  which  seem  to 
be  authority  for  the  opposite  view,  though 
in  each  instance  there  is  ground  for  sayiiie 
that  the  decision  is,  to  a  greater  or  less  de- 
gree, influenced  by  the  statute  law  of  the 
particular  jurisdiction.  In  any  event,  if  such 
holdings  sustain  the  view  that,  notwithstand- 
ing the  complete  emancipation  of  women 
from  the  disabilities  of  coverture,  the  com- 
mon-law rule  which  revokes  her  prior  wlU  Is 
still  applicable,  we  are  not  impressed  with 
the  logic  or  force  of  the  reasoning  by  which 
that  conclusion  is  reached)  and  we  prefer  to 
adhere  to  the  doctrine  of  the  precedents  to 
which  we  have  made  reference. 

Nor  do  we  concede  controlling  force  to  the 
other  suggestion  of  counsel  that  under  our 
statute  the  husband  Is,  under  certain  condi- 
tions; the  heir  of  his  deceased  wife  and  as 
such  may  inherit  a  fraction  of  her  estate. 
To  so  hold  is  to  unduly  extend  the  principle 
by  which  the  birth  of  a  child  and  prospective 
heir  of  the  testator  was  held  to  work  a  rev- 
ocation. The  birth  of  a  child  gives  rise  to 
a  common-law  obligation  to  provide  for  Its 
care  and  support,  at  least  during  its  minor- 
ity, and  endows  the  child  with  a  moral  right 
under  ordinary  circumstances  to  expect  rec- 
ognition in  the  distribution  of  Its  parent's 
estate.  The  wife  Is  under  no  common-law 
obligation  for  the  support  of  her  husband, 
and  the  lav  has  provided  for  each  a  fixed 
share  In  the  other's  estate  which  cannot  be 
taken  away  or  diminished  by  will  or  other 

»  88  N.W.  739.  6(  U  R.  A.  754,  8»  Am.  St  R«p.  MS. 


Digitized  by 


Google 


lowiO 


CAMP  T.  OTTT  OP  DAVENPORT 


187 


act  of  bte  or  her  spouse.  Snbject  to  tbat 
right,  each  may,  by  will,  freely  dispose  of  all 
the  rest  of  his  or  ber  estate  to  others,  and 
under  our  statute  It  Is  only  In  case  of  fail- 
ure to  thus  devise  or  bequeath  the  entire 
estate  over  and  above  the  dower  or  statutory 
provision  for  a  surviving  spouse  that  be  oi 
sbe  takes  anything  whatever  by  way  of  In- 
heritance. Code,  S  3379;  Clark  v.  Griffith, 
4  Iowa,  405;  Dobson  v.  Dobson,  80  Iowa,  410. 

These  contestants  are  collateral  heirs  who 
had  no  natural  or  statutory  claim  upon  the 
testatrix,  save  to  demand  and  receive  prop- 
erty. If  any,  which  she  had  not  otherwise 
disposed  of,  and  unless  there  be  some  im- 
perative principle  of  law  which  requires  us 
■o  to  hold.  It  would  be  strangely  unreason- 
able to  say  that,  because  the  will,  made  be- 
fore her  marriage,  might,  if  enforced,  un- 
favorably afTect  ber  husband's  Interests,  ber 
own  collateral  relatives,  who  take  nothing 
from  or  through  the  husband,  could  take  ad- 
vantage of  that  fact  and  draw  the  estate  to 
themselves,  although  the  husband  died  before 
abe  did,  and,  so  far  as  we  know,  was  per- 
fectly content  to  permit  the  will  to  stand 
and  have  ^ect  according  to  its  terms. 

Again,  as  already  suggested,  the  law  ot 
fbls  state  has  removed  all  restrictions  and 
disabilities  growing  out  of  the  marriage  re- 
lation, so  far,  at  least,  as  they  relate  to  the 
disposition  of  property  by  will,  save  only  as 
expressed  in  the  statute  itself.  Code,  {  3270. 
It  Is  there  provided  that  "any  person  of 
full  age  and  sound  mind  may  by  will  dispose 
of  all  his  property  subject  to  the  rights  of 
homestead  and  exemption  created  by  law 
and  the  distributive  share  in  bis  estate  given 
by  law  to  the  surviving  spouse."  Having 
thus  conferred  full  power  to  dispose  of  their 
property  by  will  upon  all  persons,  male  and 
female,  of  full  age  and  sound  mind  without 
distinction  between  the  married  and  unmar- 
ried, snbject  only  to  certain  expressed  excep- 
tions, among  which  cases  of  this  kind  are 
not  included,  we  can  conceive  of  no  prin- 
ciple upon  which  we  may  narrow  its  scope 
or  restrict  its  meaning,  or  nullify  a  will  val- 
idly made  under  the  authority  which  It  con- 
fers, by  resorting  to  an  ancient  rule  which  is 
alien  to  our  policy,  and  which  had  its  root 
and  growth  in  a  doctrine  confessedly  no 
longer  having  place  or  recognition  in  our  le- 
gal system.  Had  the  court  ever  committed 
itself  to  that  theory  of  the  law,  we  should 
perhaps  feel  bound  to  follow  it  until  Its 
manifest  wrong  was  remedied  by  appropriate 
I^lslatlon,  but  we  are  unfettered  by  any 
•nch  precedent,  and  to  now  establish  one 
would  be  a  long  step  backwards  in  the  path 
of  progress. 

The  question  whether  the  fact  tbat  under 
the  statute  a  wife  may  (under  some  circum- 
stances) inherit  from  ber  husband  a  share  in 
addition  to  dower  would  be  sufficient  to  re- 


voke the  husband's  wUl,  made  previous  to 
the  marriage,  was  before  the  Minnesota  court 
in  Hulett  V.  Carey,  66  Minn.  327,  69  N.  W. 
81,  34  L.  R.  A.  384,  61  Am.  St  Rep.  419,  and 
decided  in  the  negative.  If  tbat  decision  be 
sound,  and  we  so  regard  it,  then  in  this  state, 
where  the  rights  and  powers  of  husband  and 
wife  as  to  the  disposition  of  their  individual 
estates  are  in  all  respects  equal,  the  same 
rule  must  be  observed  in  disposing  of  appel- 
lant's objection  to  the  probate  of  the  will  in 
controversy.  In  other  words,  there  is  under 
our  statute  no  room  for'  any  distinction  by 
which  we  may  say  that  marriage  alone  does 
not  revoke  the  prior  will  of  a  husband,  but 
it  does  have  tbat  eftect  upon  the  prior  will 
of  the  wife.  What-  we  have  said  renders 
unnecessary  further  review  of  the  cases  cit- 
ed in  argument 

The  ruling  of  the  trial  court  was  right 
and  its  Judgment  Is  affirmed. 


CAMP  V.  CITY  OF  DAVENPORT. 
(Supreme  Court  of  Iowa.    March  8,  1911.) 

1.  Municipal  Cobporatiors  (J  511*)  — Pub- 
lic iMPBovEUENTa— Assessments  fob  Bene- 
fits—Appeal. 

On  appeal  from  a  special  assessmeiit  no 
objection  to  the  assessment  not  raised  below  can 
be  considered^  nor  can  the  propriety  of  the  im- 
provement fraud  not  being  charged,  be  re- 
viewed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig..{  1183;  Dec.  Dig.  { 
511.*] 

2.  Municipal  Cobpobations  (J  459*)  —  Pub- 
Lio  IMFBOVEMENTS— Assessment  fob  Bene- 
fits. 

Code  Supp.  1907,  |  792a,  provides  that  a 
special  assessment  against  any  lot  shall  be  in 
proportion  to  the  special  benefits  conferred  and 
shall  not  exceed  25  per  cent  of  the  actual  value 
of  the  lot  at  the  time  of  levy.  Held,  tbat  the 
benefits  referred  to  are  those  accruing  to  specific 
lots,  and  the  test  is  whether  the  improvement 
has  enhanced  the  actual  value,  and  the  assess- 
ment not  only  may  not  exceed  such  specific 
benefits,  but  cannot  exceed  one-fourth  of  the 
value  of  the  property  assessed. 

[E^.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1101;  Dec.  Dig.  { 
469.») 

3.  Municipal  Cobpobations  (§  511*)  — •  Pub- 
lic Impbovemen'to— Reduoino  Assessments 
fob  Benefits. 

Where,  on  appeal  from  a  special  assess- 
ment, there  Is  evidence  that  no  benefit  was  de-- 
rived,  and  there  was  other  evidence  that  the 
property  was  benefited,  but  there  was  no  evi- 
dence to  show  the  extent  of  the  benefit  con- 
ferred, it  is  error  to  reduce  the  assessment  fixed 
by  the  city  council. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  511.*] 

Appeal  from  District  Court  Scott  County ; 
Jas.  W.  Bollinger,  Judge. 

Defendant  appeals  from  a  decree  reducing 
the  assessments  against  plalntltl's  lots.  Sub- 
sequently the  plaintiff  appealed.  Reversed 
on  defendant's  appeal. 
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Sharon  Se  Hlggtaw  and  M.  F.  Donegan,  for 
appellant    W.  M.  Chatnberlln,  for  appellee. 

LADD,  3.  The  city  of  Darenport  by  ap- 
propriate proceedings  cansed  to  be  paved  a 
portion  of  Third  street  extending  from  Iowa 
to  Warren  streets.  The  cost  of  this  was 
$56,783.02,  of  which  |17,689.76  was  assessed 
against  the  Tri-Clty  Railway  Company,  it 
having  a  double  track  in  that  street,  and  the 
remaining  $39,025.26  was  assessed  against 
abutting  property.  A  plat  indicating  the 
amount  assessed  against  each  lot  Iiaying 
been  filed,  notice  fixing  the  time  for  filing 
and  hearing  objections  was  published.  The 
plaintiff  herein  owned  the  E.  %  of  lot  8  and 
lot  7  in  block  65  in  Le  Claire's  Fourth  ad- 
dition to  the  city.  Against  these,  the  assess- 
ment was  $557.76,  and  to  this  she  Interposed 
several  objections,  all  of  which  were  aban- 
doned except  the  following : 

(2)  That  under  the  statute  of  Iowa  such 
special  assessment  should  be  in  proportion  to 
the  special  benefit  conferred  upon  the  prop- 
erty and  not  in  excess  of  such  benefit,  and 
she  claims  that  her  property  is  not  benefited 
by  sucb  improvement,  and  therefore  said  as- 
sessment is  null  and  void  and  of  no  legal 
force  and  effect  as  against  her  property. 

(10)  That  the  city  of  Davenport  did  not 
enhance  the  value  of  the  property  owned  by 
said  Mary  J.  Camp,  for  the  reason  that 
there  was  a  good  and  sufficient  paved  street 
in  front  of  said  property  at  the  time  the 
present  paving  was  ordered,  and  that  there 
was  no  sewer  in  Third  street,  and  a  number 
of  the  aldermen  of  the  said  city  of  Daven- 
port voted  for  said  paving  under  the  mistak- 
en idea  that  the  block  between  Iowa  and 
Rock  Island  street  was  left  out  of  said  pav- 
ing contract  on  account  of  there  being  no 
sewer  in  said  Third  street,  knowing  that  said 
paving  would  not  increase  the  value  of  said 
property  until  a  proper  and  sufildent  sewer 
was  laid  in  said  Third  street. 

No  objection  not  then  raised  can  be  con- 
sidered. Marshalltown  Light  Co.  v.  Marsh- 
alltown,  127  Iowa,  644,  103  N.  W.  1005; 
Andre  v.  Burlington,  141  Iowa,  66,  117  N.  W. 
1082.  Nor  can  the  propriety  or  necessity  of 
making  the  Improvement,  fraud  not  being 
charged,  be  the  subject  of  review  in  this 
court.  Coates  v.  Dubuque,  68  Iowa,  550,  27 
N.  W.  750 ;  Dewey  v.  Des  Moines,  101  Iowa, 
416,  70  N.  W.  605.  But  for  this  the  tenth 
objection  might  be  construed  as  putting  this 
in  issue.  It  is  argumentative  and  evidently 
intended  to  aid  the  second  by  pointing  out 
conditions.  The  second  objection,  while  re- 
citing that  the  law  requires  the  entire  cost 
to  be  distributed  ratably  and  proportionately 
on  all  the  abutting  property,  does  not  charge 
that  this  was  not  done.  It  does  assert,  bow- 
ever,  that  the  property  was  not  benefited  by 
the  Improvement  and  that  for  this  reason 
the  assessment  was  void.  This  Is  first  met 
by  the  contention  of  defendant:  (1)  That 
the  resolution  of  the  city  cou:^cil  ordering 


the  improvement  is  condnsive  that  the  abut- 
ting property  will  be  benefited  thereby;  and 
(2)  that  an  assessment  can  only  be  found  ex- 
cessive when  this  Is  the  result  of  not  dis- 
tributing the  cost  of  the  improvement  rata- 
bly and  proportionately  as  exacted  by  law. 
That  there  are  dedsions  sustaining  these 
propositions  is  evidenced  by  the  brief  filed. 
But  section  792a,  Code  Supp.  1907,  declares 
that :  "When  any  city  or  town  council  or 
board  of  public  works  levies  any  special  as- 
sessment for  any  public  improvement  against 
any  lot  .or  tract  of  land,  such  special  assess- 
ment shall  be  In  proportion  to  the  special 
benefits  conferred  upon  the  property  thereby 
and  not  In  excess  of  such  benefits.  Such  as- 
sessment shall  not  exceed  twenty-five  per 
centum  of  the  actual  value  of  tite  lot  or 
tract  at  the  time  of  levy,  and  the  last  pre- 
ceding assessment  roll  shall  be  taken  as 
prima  fade  evidence  of  such  value."  It  Is 
clear  from  the  language  of  this  statute  that 
it  has  reference  to  the  benefits  accruing  to 
specific  lots  or  tracts,  and  that  the  assess- 
ment not  only  may  not  exceed  such  specific 
benefits,  but  cannot  exceed  one-fourth  of  the 
value  of  the  property  assessed.  Presumably 
the  Improvement  will  be  of  benefit  to  all 
abutting  property,  but  a  situation  can  readi- 
ly be  imagined,  where,  though  enhancing  the 
value  of  most  abutting  property,  it  might 
confer  no  benefit  on  a  particular  parcel  of 
ground. 

In  the  objection  under  consideration,  there 
is  no  intimation  that  the  assessment  is  mere- 
ly excessive,  nor  is  there  a  suggestion  that  it 
should  be  reduced.  Whether  the  objection 
is  broad  enough  to  include  a  contention  that 
it  was  excessive,  and  under  the  allegation  of 
being  void  It  might  be  reduced,  is  not  ma- 
terial, for  the  evidence  was  such  as  to  pre- 
clude any  halfway  conclusion.  On  the  one 
hand,  witnesses  testified  that  the  property 
derived  no  benefit  from  the  Improvement, 
and,  on  the  other,  merely  that  it  was  benefited 
thereby  without  stating  the  amount  Not- 
withstanding this  state  of  the  record,  the 
trial  court  cut  the  amount  of  the  assessment 
as  determined  by  the  dty  coundl  in  two  and 
allowed  one-half  to  stand  against  the  prop- 
erty. Though  there  was  considerable  opin- 
ion evidence  that  the  lots  derived  no  benefit 
from  the  improvement,  it  is  not  persuasive 
in  the  light  of  the  established  facts.  Second 
street  is  the  main  business  street  of  the 
dty,  and  Third  street  is  one  block  north  of 
and  parallel  with  it  Brady  Is  the  principal 
intersecting  street  devoted  to  business  and 
runs  north  and  south.  Perry  street  is  the 
next  east  of  this,  and  then  Rock  Island  and 
Iowa  streets  In  the  order  named.  The  plain- 
tiff's property  has  a  96-foot  frontage  on 
Third  street  between  Rock  Island  and  Iowa 
streets.  The  location  appears  to  be  Just  out- 
side of  the  retail  district  but  very  dose  to 
It  as  there  is  a  large  retail  grocery  at  the 
comer  of  Third  and  Rock  Island  streets. 
On  plaintUTs  lots,  there  is  a  one-story  brick 
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Ilrery  bam,  a  small  brick  blacksmith  shop, 
and  an  old  1%-Btory  dwelling.  The  locality 
aeema  to  be  too  near  the  business  center  for 
dwelling  house  pnipoaes  and  too  tar  for  large 
bualneaa  blodcs  or  buildings  and  values,  while 
depending  somewhat  om  suitability  for  the 
purposes  mentioned  and  for  coal  offices,  bar- 
ber Bhoi)8,  and  the  like,  are  undoubtedly  In- 
fluenced by  proximity  to  the  business  district 
and  the  possibility,  not  to  say  probability,  of 
being  required  for  the  larger  enterprises  of 
an  expanding  city.  This  explains  the  esti- 
mates of  the  several  witnesses  that  the  mar- 
ket value  of  the  property  la  from  $8,000  to 
910,000.  One  witness  testified  that  such 
market  value  was  between  $9,000  and  $10,000 
fxfOk  before  and  after  the  street  was  paved. 
This  might  have  been  so  and  yet  the  benefit 
have  been  equal  to  the  assessment  Others 
gave  similar  testimony,  but  added  that  the 
market  value  was  the  same  or  had  not  In- 
creased because  of  the  paving.  It  may  be 
that  the  evidence  can  be  explained  on  the 
theory  that  the  witnesses  were  speaking  of 
present  market  value,  and,  as  there  does  not 
appear  to  have  been  any  demand  for  the 
property,  there  was  no  change.  The  test  is 
not  necessarily  whether  the  market  value 
has  been  increased  but  whether  the  improve- 
ment has  enhanced  the  actual  value  or  worth 
of  the  property.  Minneapolis  &  St  I^  Ry. 
T.  Linguist  110  Iowa,  146,  93  N.  W.  108; 
Stutsman  v.  Burlington,  127  Iowa,  666,  103 
N.  W.  800;  Hunt  v.  Rahway,  39  N.  J.  Law, 
MS;  Reed  v.  City  of  Cedar  Rapids,  137  Iowa, 
107,  113,  111  N.  W.  1013.  See  Rofph  v.  Far- 
go. 7  N.  D.  840,  76  N.  W.  242,  42  L.  R.  A.  646. 

The  evidence  discloses  that  this  street  had 
been  paved  18  years  previous.  There  was  no 
foundation  other  than  of  sand  In  which  ordi- 
nary brick  were  laid  flat  and  then  on  these 
paving  brick.  The  evidence  is  conclusive 
that  this  pavement  was  uneven  with  eleva- 
tions and  depressions,  especially  where  tak- 
en np  In  order  to  lay  pipes,  and,  when  re- 
moved In  order  to  lay  the  pavement  In  con- 
troversy, "the  under  course  of  brick  was 
kind  of  crumbled  away,  broken,  deteriorated." 

That  r^laclng  such  a^  pavement  with  as- 
phalt on  a  concrete  foundation  was  a  benefit 
to  abutting  property  Is  manifest  to  any  one 
having  the  slightest  knowledge  of  the  sub- 
ject and  defendant's  witnesses  so  testified. 

The  record  contains  no  evidence  bearing 
on  the  extent  of  the  actual  benefit  conferred, 
and,  this  being  so,  that  determined  by  the 
city  council  should  be  allowed  to  stand. 

Reversed  on  defendant's  appeaL 


HUTCHINSON  v.  OLBERDINO  et  aL 
(Supreme  Court  of  Iowa.    March  7,  1911.) 
1.  Dbsceitt  aitd  Distbibctior  (S  90*) — Liia- 
TATioifs  Applicabu:  —  RXAL  Pbopebtt  — 
"Legal  Tttle"— Action. 

A  purchaser's  interest  in  land  by  virtue  of 
a  contract  of  sale  Is  "legal  title"  within  the 


one-year  limitation  (Code  Supp.  1907,  8  S447b), 
barring  the  claim  of  a  spouse  not  joininz  in 
a  conveyance  by  the  bolder  of  tlie  legal  title. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  {  90.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4082.] 

2.  Appeai.  and   Ebrob  (g  762*)  —  Rbview — 

Bbiefs— Reply  Abgument. 

The  Supreme  Court  cannot,  under  the  rules, 
consider  points  which  are  not  referred  to  in 
the  opening  argument 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3097;   Dec  Dig.  |  7a2.»] 

Appeal  from  District  Court  Carroll  Coun- 
ty ;    Zaia  A.  Church,  Judge. 

Action  In  equity  for  the  recovery  of  the 
plaintiff's  distributive  share  in  land  owned 
by  her  husband.  Decree  for  the  defendants. 
The  plaintiff  appeals.    Affirmed. 

C.  C.  Cole  and  P.  P.  Plnkerton,  for  appel- 
lant   W.  C.  Saul,  for  appellees. 

SHERWIN,  C.  J.  The  platnUff  is  the  wid- 
ow of  George  B.  Hutchinson,  who  died  In 
1904.  Her  husband  became  the  owner  of  an 
Interest  In  the  land  In  question  by  virtue  of 
a  contract  for  its  purchase  from  the  Iowa 
Railroad  Land  Company  and  took  possession 
thereof.  He  afterward  assigned  his  contract, 
and  his  assignee  paid  for  the  land  and  took 
title  thereto  in  1876.  The  plaintiff  made  no 
relinquishment  of  her  statutory  Interest  In 
the  land,  and  the  defendants  are  holders  un- 
der the  purchasers  from  the  railroad  compa- 
ny. This  Is  the  second  appeal  In  this  case; 
the  opinion  on  the  first  appeal  Is  reported  in 
136  Iowa,  848.  112  N.  W.  647.  The  original 
petition  was  filed  on  February  2,  1906.  A 
demurrer  to  said  petition  was  sustained  gen- 
erally, and,  upon  appeal  to  this  court  It  was 
held  that  the  demurrer  was  rightly  sustain- 
ed, because  the  petition  did  not  allege  that 
the  defendants  were  purchasers  with  notice 
of  the  plalntlfTs  claim.  A  rehearing  was 
asked,  but  It  was  denied  on  the  19th  of  No- 
vember, 1907.  On  the  8d  of  February,  1908, 
the  present  petition  was  filed,  in  which  It 
was  alleged  that  the  defendants  and  their 
grantors  were  purchasers  with  notice  of  the 
rights  and  claims  of  the  plaintiff.  The  de- 
fendants answered,  pleading  a  former  adjudi- 
cation and  the  statute  of  limitations.  Those 
pleas  were  held  good,  and  the  plaintiff's  ac- 
tion was  dismissed.  Whether  there  was  a 
former  adjudication  we  need  not  determine, 
because  we  are  of  the  opinion  that  the  pres- 
ent action  Is  barred. 

The  Thirty-First  Qeneral  Assembly  passed 
an  act.  which  Is  now  section  3447b,  Code 
Supp.  1907,  providing  as  follows,  so  far  as 
material  here;  "In  all  cases  where  the  hold- 
er of  the  legal  title  to  real  estate  situated 
within  this  state,  prior  to  the  first  day  of 
January,  1885,  conveyed  said  real  estate  or 
any  Interest  therein  by  deed,  mortgage  or 
other  conveyance,  and  the  spouse  failed  to 
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join  therein,  snch  spouse  or  the  heirs  at  law 
shall  be  barred  from  recovery  unless  suit  Is 
brought  therefor  within  one  year  after  the 
taking  effect  of  this  act  But  In  case  the 
right  to  such  distrlbutlre  share  has  not  ac- 
crued by  the  death  of  the  spouse  making 
such  conveyance,  then  the  one  not  Joining  Is 
hereby  authorized  to  file  In  the  recorder's  of- 
fice of  the  county  where  the  land  Is  situated 
a  notice  with  affidavit,  setting  forth  affiant's 
claim,  together  with  the  facts  upon  which 
such  claim  rests  and  the  residence  of  such 
claimant ;  and  if  such  notice  is  not  filed  with- 
in two  years  from  the  taking  effect  of  this 
act,  such  claim  shall  be  forever  barred."  This 
act  became  effective  on  the  4th  day  of  July, 
1906,  and  it  is  relied  upon  as  a  bar  to  the 
present  action,  which  was  commenced  in  Feb- 
ruary, 1908.  If  this  special  limitation  statute 
should  be  applied  to  the  conditions  existing 
here,  the  action  is  unquestionably  barred. 
The  husband  conveyed  his  Interest  In  the 
land  prior  to  the  1st  day  of  January,  1885, 
and  he  died  In  September,  1904.  The  statute 
became  effective  In  1906,  and  the  present  ac- 
tion was  not  commenced  until  18  months  lat- 
er; whereas  it  should  have  been  brought 
within  one  year  after  the  taking  effect  of  the. 
act. 

The  appellant  contends  that  section  8447b 
is  not  controlling,  for  the  reason  that  the 
plaintllTs  husband  was  not  the  owner  of  the 
legal  title  to  the  land ;  that  his  Interest  was 
only  an  equity,  evidenced  by  a  contract  of 
sale  which  he  afterward  assigned.  While 
the  statute  under  consideration  uses  the 
words  "legal  title,"  we  do  not  think  the  Leg- 
islature intended  to  limit  its  effectiveness  to 
cases  where  the  spouse  bad  in  fact  taken  a 
deed.  A  deed  Is  not  always  necessary  to  con- 
vey legal  title.  "As  applied  to  real  estate, 
title  la  generally  defined  to  be  the  means 
whereby  the  owner  of  lands  has  the  Just 
possession  of  his  property."  28  Am.  &  Eng. 
Enc.  of  Law,  282.  Title  is  said  to  be  "the 
lawful  cause  or  ground  for  possessing  that 
which  Is  ours."  Hunt  v.  Eaton,  65  Mich. 
385,  21  N.  W.  429;  Merrill  ▼.  Ins.  Co.,  73  N. 
Y.  452,  29  Am.  Rep.  184.  One  having  the 
right  of  possession  has  legal  title.  Rodgers 
v.  Palmer,  33  Conn.  155;  Roberts  v.  Went- 
forth,  5  Cush.  (Mass.)  192;  Carroll  v.  Rlg- 
ney,  15  R.  I.  81,  23  Atl.  46.  Title  In  Its  ordi- 
nary acceptance  is  not  understood  to  mean  a 
perfect  title.  Irving  v.  Brownell,  11  III.  403. 
While  a  legal  title  is  sometimes  distinguish- 
ed from  an  equitable  one,  we  are  of  the  opin- 
ion that  the  L^slature  did  not  Intend  to 
restrict  the  operation  of  the  statute  to  cases 
where  there  was  a  paper  title  placed  on  rec- 
ord. We  think  the  intent  was  to  require  all 
parties  claiming  under  section  3366  to  fol- 
low the  course  pointed  out  In  the  statute. 
The  words  "legal  title"  do  not  seem  to  have 
been  often  Judicially  defined,  but  under  a 
statute  providing  that  the  widow  of  any  de- 


cedent should  be  entitled  to  dower  in  the 
land  of  which  her  husband  had  during  cov- 
erture the  legal  title,  etc.,  the  words  "legal 
title"  were  held  to  mean  a  title  by  which  the 
husband  bad  such  a  seisin  of  the  land  as 
would  have  entitled  his  widow  to  dower  un- 
der the  common  law.  Nottingham  ▼.  Cal- 
vert, 1  Ind.  627. 

In  her  reply  argument,  the  appellant  at- 
tempts to  apply  section  3455  to  the  facts  of 
this  case,  but  as  no  reference  thereto  was 
made  In  the  opening  argniment,  we  cannot, 
under  the  rules,  consider  It 

We  reach  the  conclusion  that  this  action 
was  barred,  and  the  Judgment  la  afllrmed. 

Affirmed. 


McGUIRB  et  al.  v.  MOORHEAD. 
(Supreme  Court  of  Iowa.    March  7,  1911.) 

1.  IWSAWE    PKRSONS    (J    30*)   --  IlfOOIfPGTBIfT 

Persons— GuABDiA^KSHip. 

To  justify  the  appointment  of  a  ^ardian 
of  a  person  enfeebled  by  age,  his  debility  must 
be  such  that  he  cannot  intelligently  direct  the 
management  of  his  affairs,  so  that  his  estate  is 
liable  to  suffer  loss  or  waste. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  i  43 ;  Dec  Dig.  i  30.*] 

2.  INSANK  PEBSONB  (|  2*)— INCOMPETENT  PSB- 
80N8— GtTABDIANSHIP. 

Evidence  held  not  to  show  that  an  aged 
person  was  incapable  of  IntelliKently  directing 
the  management  of  his  own  affaira,  so  as  to  au- 
thorize appointment  of  a  guardian  of  bis  estate. 
[Ed.  Note.— For  other  gases,  see  Insane  Per- 
sons, Dec.  Dig.  i  2.*] 

Appeal  from  District  Court  Decatur  Coun- 
ty;  H.  K.  Evans,  Judge. 

Proceedings  for  the  appointment  of  a  guard- 
ian for  John  Moorhead,  an  alleged  incompe- 
tent person.  Guardian  appointed  as  prayed, 
and  the  defendant  appeals.    Reversed. 

Stuart  Stuart  &  Stuart  for  appellant  V. 
R.  McOinnis,  C.  W.  Hoffman,  Ed  Sharp,  and 
Charles  Steele,  for  appellees. 

WEAVER,  J.  The  defendant  is  a  man  of 
79  years,  and  the  plaintiffs  are  his  daughters, 
who'  alleged  that  he  has  become  enfeebled 
in  body  and  mind,  and  ask  the  appointment 
of  a  guardian  to  take  charge  of  his  prop- 
erty. Upon  their  petition,  an  ex  parte  tem- 
porary appointment  was  made,  and  subse- 
quently, upon  trial  bad  to  the  court  by 
agreement  as  in  an  equitable  proceeding, 
that  order  was  confirmed.  The  defendant 
has  at  all  times  denied  his  incapacity  to  pru- 
dently manage  his  own  affairs,  and  by  ap- 
peal brings  the  case  to  this  court  for  review. 

The  Issue  is  purely  one  of  fact  The  rules 
of  la^  applicable  to  such  controversies  are 
fairly  well  settled,  and  are  not  the  subject 
of  serious  dispute  between  counsel,  though 
our  attention  is  called  to  numerous  decided 
oases  which  are  thought  to  afford  precedent 
for  or  against  the  Judgment  of   the  trial 
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coart.  It  may  be  said,  however,  that,  while 
legal  precedents  in  point  are  always  of  value 
and  never  to  be  lightly  disregarded,  fact 
precedents  are  rarely  if  ever  so  perfectly  ap- 
plicable to  a  pending  controversy  as  to  be 
of  decisive  or  controlling  importance,  and 
this  is  peculiarly  tnie  where  discordant  do- 
mestic and  family  relations  are  to  be  investi- 
gated and  the  moat  Irreconcilable  conflicts 
of  testimony  are  ever  present.  In  Its  gen- 
eral outline  the  case  before  us  is  not  unlike 
those  of  Its  class,  unfortunately  too  numer- 
ous, where  children,  rightly  or  wrongly,  ap- 
peal to  the  law  to  take  from  their  aged  par- 
ents the  control  and  management  of  their 
own  property.  That  sudi  proceedings  are 
sometimes  proper  and  necessary  for  the  pro- 
tection of  the  parents  cannot  be  doubted, 
and  in  such  case  the  child  who  in  good  faith 
sets  them  In  motion  Is  performing  a  filial 
duty  none  the  less  imperative  because  dis- 
agreeable, or  because  It  may  expose  him  or 
ber  to  unjust  criticism.  On  the  other  hand, 
It  is  equally  true  that  the  law  authorizing 
the  guardianship  of  a  man  who  has  lived 
to  an  advanced  age  and  by  Industry,  thrift, 
and  toll  has  accumulated  a  little  property 
is  one  which  is  easily  abused,  and  not  in- 
frequently is  made  use  of  less  to  protect  the 
parrat  and  Insure  his  comfort  than  to  pre- 
vent his  disposition  of  his  estate  to  others 
than  bis  expected  heirs. 

The  record  discloses  the  following  facts: 
John  Moorhead  lived  with  the  wife  of  his 
youth  until  she  died  in  the  year  1905.  Of 
this  union  there  were  bom  several  children, 
of  whom  five  survive.  By  industry,  self- 
denial,  and  good  management  this  husband, 
with  the  aid  of  his  wife,  had  acquired  a 
good  farm  of  240  acres  and  some  other  prop- 
erty to  the  aggregate  value  of  $20,000.  Aft- 
er his  wife's  death  defendant  rented  the 
farm  to  a  son-in-law,  husband  of  one  of  the 
plaintllTs,  with  whom  he  made  his  home. 
So  far  as  appears,  his  relations  with  his 
children  were  fairly  harmonious,  though  it 
Is  evident  he  became  somewhat  restless,  and 
Indnlged  the  thought  of  marrying  again  and 
re-establishing  a  home  of  his  own.  On  Au- 
gust 8,  1906,  he  married  one  Martha  Hat- 
tery,  a  divorced  woman  of  53  years  of  age. 
Though  the  marriage  was  somewhat  hastily 
celebrated,  the  union  was  not  unmarked  by 
business  prudence.  An  antenuptial  agree- 
ment between  the  parties  was  reduced  to 
writing,  and  duly  executed,  by  which  the 
wife  waived  all  claims  of  dower  or  other- 
wise npon  the  estate  of  her  husband  in  con- 
sideration of  his  undertaking  to  pay  her 
$100  per  year  and  furnish  her  a  home  and 
its  nsnal  comforts  during  his  lifetime,  and. 
In  case  she  should  survive  him,  the  life  use 
of  a  certain  house  and  lot  Prior  to  this 
marriage,  he  had  made  a  will,  the  general 
effect  of  which  was  to  provide  for  an  equal 
distribution  of  his  estate  among  his  children. 
This  will  remains  unchanged  except  for  a 
eodidl  attached  providing  for  a  life  annuity 


of  $300  to  his  present  wife  should  she  out- 
live him.  It  was  perhaps  unevitable  and  to 
some  degree  pardonable  that  defendant's 
daughters  should  not  welcome  the  idea  of 
their  father's  second  marriage.  It  was 
equally  natural  that  the  new  wife  should  be 
keen  to  discern  and  quick  to  resent  the  cold- 
ness of  her  reception  into  the  family.  How- 
ever that  may  be,  the  "rift  in  the  lute"  of 
the  Moorhead  family  dates  from  that  hour, 
and  the  alienation  thus  begun  gathered  In- 
crease of  strength  and  bitterness  until  this 
proceeding  was  begun  to  place  the  father 
under  guardianship. 

In  view  of  the  importance  of  the  case  to 
the  parties  whose  Interests  and  family  re- 
lations are  Involved,  and  with  the  deference 
due  to  the  opinion  of  the  learned  trial  court, 
we  have  examined  the  record  with  more  than 
ordinary  care,  and  a  second  reading  of  the 
evidence,  to  which  a  fuller  reference  will 
hereinafter  be  made,  strongly  confirms  our 
first  Impression  that  the  decree  entered  be- 
low cannot  be  sustained.  It  is  the  common 
lot  of  men  to  grow  old.  It  is  inevitable  that, 
if  life  is  prolonged  to  old  age,  the  advance  of 
the  years  wlU  be  marked  by  a  greater  or 
less  decrease  of  bodily  powers  and  mental 
etSciency.  But,  generally  speaking,  if  that 
course  be  normal — ^that  is,  if  it  be  such  only 
as  attends  age  unaffected  by  abnormal  brain 
conditions  —  there  is  no  "unsoundness  of 
mind"  within  the  meaning  of  the  law,  and 
nothing  to  Justify  a  court  in  depriving  a 
man  of  the  control  of  the  property  which 
he  himself  has  earned  and  saved.  The  pur- 
pose of  a  guardianship  of  this  nature  has 
sole  reference  to  the  preservation  of  the 
ward's  property  and  estate.  The  mere  fact 
that  he  manifests  the  weakness,  forgetful- 
ness,  and  childishness  of  age  Is  wholly  Imma- 
terial, unless  his  debility  has  reached  a  stage 
where  he  cannot  manage  or  intelligently  di- 
rect the  management  of  his  own  affairs,  and 
his  estate  is  liable  to  suffer  material  loss 
or  waste  for  want  of  a  responsible  party 
in  charge.  The  evidence  before  us  reveals 
no  such  conditions.  Giving  the  testimony  of- 
fered by  the  plaintiffs  the  fullest  credence 
and  its  utmost  weight,  the  dear  and  decisive 
preponderance  is  to  the  effect  that  at  the 
date  of  the  trial  John  Moorhead  was  a  man 
fully  up  to  the  average  of  men  of  his  years 
in  mental  capacity  and  ability  to  manage  the 
property  he  had  accumulated  and  transact 
the  simple  business  in  which  he  had  been 
trained  since  his  youth.  The  facts  relied 
upon  by  the  plaintiffs  to  Justify  their  alle- 
gation of  his  incompetency  have  relation 
principally  to  his  marriage  and  the  circum- 
stances under  which  it  was  contracted;  tlie 
Influence  which  his  wife  has  over  him  and 
his  alienation  from  his  children;  the  fact 
that  he  refused  to  rent  his  farm  to  the  hus- 
band of  one  of  the  plaintitTs  and  leased  It 
to  another  person  at  a  rental  lees  than  the 
son-in-law  had  offered  him ;  the  fact  that  he 
had  contracted  to  sell  his  farm  at  a  price 
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alleged  to  be  less  than  Its  market  value;  and 
that  certain  witnesses  say  he  was  childish 
and  forgetful,  was  more  liberal  In  the  ex- 
penditure of  money  than  in  the  former  years, 
and  was  not  in  their  Judgment  capable  of 
managing  his  own  business.  On  the  other 
band,  two  acting  superintendents  and  one 
retired  superintendent  of  our  state  hospitals 
for  the  insane,  men  of  long  and  wide  expe- 
rience in  the  observation  and  treatment  of 
mental  diseases,  united  In  testifying  they  bad 
examined  the  appellant  and  satisfied  them- 
selves that  he  was  entirely  sane,  and  that, 
while  he  showed  to  some  degree  the  debil- 
ity which  attends  normal  old  age,  his  mind 
was  sound,  and  he  was  entirely  capable  of 
managing  his  own  affairs.  This  opinion  is 
corroborated  by  a  strong  array  of  nonexpert 
witnesses,  most  of  whom  are  persons  having 
opportunity  to  know  the  conditions  and  speak 
with  int^lgent  apprehension  of  the  fact 
sought  to  be  elicited.  No  expert  witness  un- 
dertakes to  say  that  appellant  is  not  of  sound 
mind,  while  some  of  the  nonexperts  testifying 
for  the  plaintiffs  so  qualify  their  testimony 
as  to  render  it  of  slight  value.  Concerning 
the  renting  of  the  farm.  It  may  be  said  that 
the  son-in-law  who  had  been  occupying  it 
at  a  rental  of  $500  wished  to  renew  his  lease 
and  offered  to  pay  $700  per  year.  The  offer 
was  refused,  and  the  farm  let  to  another 
person  at  $600.  It  is  claimed  that  In  thus 
doing  appellant  was  influenced  by  his  wife, 
between  whom  and  McGulre  there  had  been 
some  friction,  and  that  in  yielding  to  such 
Influence  he  manifested  weakness  of  mind. 
The  proposed  sale  of  the  farm  contemplated 
a  price  of  $67.50  per  acre,  and  an  advance 
payment  had  been  made,  but  this  was  return- 
ed to  the  purchaser  by  the  temporary  guard- 
ian. There  was  considerable  testimony  that 
the  land  was  worth  from  $70  to  $80  or  more 
per  acre,  but  it  was  also  shown  In  defense 
that  diligent  effort  had  been  made  to  find 
a  buyer  at  $75  and  less,  and  that  the  con- 
tract price  was  not  materially  below  the  fair 
market  value. 

It  will  be  observed  that  the  lease  he  did 
make  was  at  a  better  rent  by  $100  than  Mc- 
Gulre had  been  paying  him,  and,  while  the 
latter  offered  a  fartiier  Increase.  It  was  after 
trouble  had  arisen  in  the  family,  and,  in 
view  of  the  existing  want  of  harmony  be- 
tween the  parties,  we  cannot  say  it  wns  an 
unreasonable  or  an  insane  act  for  appellant 
to  refuse  to  renew  the  lease  even  at  the  prof- 
fered premium.  So  of  the  contract  of  sale. 
The  price  agreed  upon  may  have  been  cheap, 
but,  if  we  give  heed  to  all  the  evidence  there- 
on, it  was  not  so  inadequate  as  to  suggest 
the  thought  that  the  seller  was  squandering 
his  property. 

Turning  now  to  the  fact  and  circumstanc- 
es of  the  appellant's  marriage,  it  is  not  un- 
fair to  say  that  here  Is  the  principal  poiot 
of  the  plaintiffs'  attack.  It  is  said  the  mar- 
riage was  contracted  in  haste,  upon  very 
short  acquatutance  with  the  woman  he  was 


making  his  wife,  and  without  Inquiry  into 
her  character  and  antecedents.  It  is  fur- 
ther charged  that  this  woman  bad  been 
twice  divorced,  had  been  involved  in  various 
scandals,  had  led  a  disreputable  life,  and 
Uiat  the  marriage  had  been  brought  about 
by  her  contrivance  and  management  in  order 
to  absorb  and  acquire  the  appellant's  prop- 
erty. Indeed,  so  prominently  was  that  phase 
of  the  controversy  featured  on  the  trial  be- 
low it  Is  difficult  to  resist  the  thought  that 
the  issue  of  the  appellant's  sanity  was  lost 
Bight  of  in  the  effort  of  the  plaintiffs  to 
thoroughly  Impeach  the  character  of  his 
wife.  But  she  is  not  on  trial,  and  at  the 
beet  (or  worst)  her  character,  whether  good, 
bad,  or  indifferent,  has  only  a  remote  bear- 
ing upon  the  merits  of  the  real  dispute  the 
court  is  called  upon  to  decide.  It  is  not 
claimed  that  at  the  time  he  married  her  ap- 
pellant had  any  knowledge  or  Information 
that  she  was  otherwise  than  a  good  and  de- 
cent woman ;  and,  conceding  every  fact  con- 
cerning the  marriage  to  be  precisely  as  the 
plaintiffs  claim  them  to  be,  they  constitute 
a  wholly  insuflicient  basis  for  a  conclusion 
that  their  father  was  lacking  in  mental  ca- 
pacity to  control  and  manage  his  own  estate 
It  may  have  been  unwise  for  liim  to  marry 
again  so  late  in  life,  but,  if  so,  it  was  a 
piece  of  unwisdom  which  finds  its  parallel 
in  the  lives  of  men  whose  eminence  in  sci- 
ence, literature,  business,  and  statesmanship 
forbid  any  Impeachment  of  their  mental 
soundness.  He  married  upon  short  acquaint- 
ance and  brief  courtship.  So  have  thousands 
in  whom  no  signs  of  senility  have  yet  ap- 
peared. Whether  his  haste  was  due  to  the 
natural  ardor  of  pursuit,  or  a  desire  to  fore- 
stall opposition  from  his  family,  or  a  shrewd 
appreciation  of  the  fact  that  a  widower  of 
his  years  had  no  time  to  waste,  there  is  ab- 
solutely nothing  in  it  to  Indicate  mental  in- 
competency to  care  for  his  property.  It  is 
further  said  that  the  woman  came  to  the 
neighborhood  for  the  express  purpose  of 
making  the  appellant's  acquaintance  and 
marrying  him,  and  that  it  was  she  who  man- 
aged to  bring  about  their  meeting  and  subse- 
quent marriage.  It  Is  quite  obvious  that  the 
lady  was  not  a  coy  young  maiden  content  lo 
wait  until  her  knight  should  appear  in  a  suit 
of  armor  and  carry  her  away  to  his  castle, 
but  the  fact  that  she  violated  the  conventions 
by  actively  promoting  her  own  matrimonial 
fortunes  affords  but  the  slightest  grounds  on 
which  to  infer  the  Insanity  of  the  man  whom 
she  selected  as  a.  desirable  husband,  nor  is 
its  significance  greatly  strengthened  by  the 
appellant's  failure  to  be  frightened  away  by 
the  woman's  advances.  The  sacred  writer's 
declaration  that  "it  Is  in  vain  the  fowler 
spreads  the  net  In  the  sight  of  the  bird"  has 
no  application  to  cases  of  this  kind.  Many 
men  find  a  charm  in  the  very  boldness  and 
audacity  of  the  invitation  which  they  never 
discern  in  more  reticent  tactics.  The  appel- 
lant was  wanting  to  marry.    He  talked  with 
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some  of  bis  frlenda  on  tbe  snbject,  and  one 
of  the  witnesses  had  advised  him  to  find  a 
good  woman  and  make  her  his  wife.  He  was 
clearly  not  deceived  by  the  letter  which  In- 
vited him  to  call  upon  Mrs.  Hattery.  He 
went,  he  saw,  and  was  conquered,  Just  as  all 
men  from  schoolboy  to  gray-haired  veteran 
have  succumbed  to  Cupid's  wiles  ever  since 
"Adam  delved  and  Eve  spanned."  But,  not> 
withstanding  the  precipitancy  of  his  surren- 
der, there  Is  evidence  of  his  ability  to  keep 
the  business  section  of  his  brain  unclouded 
even  when  indulging  In  rose-colored  visions 
of  connubial  ftiidty,  for  while  so  exhilarated 
over  Mrs.  Hattery's  invitation  to  make  her 
a  call  that  (his  daughter  says)  he  lay  down 
on  the  lounge  and  kicked  up  his  heels  In  tbe 
air,  and  immediately  thereafter  began  and 
pressed  his  suit  at  a  remarkable  rate  of 
speed,  he  secured  the  signature  of  the  chosen 
one  to  an  antenuptial  contract  by  which  she 
agreed  to  accept  an  exceedingly  modest  al- 
lowance in  lieu  of  a  widow's  share  in  his  es- 
tatew  A  man  who  can  make  so  shrewd  a  bar- 
gain under  such  distracting  circumstances 
can  hardly  be  considered  Incompetent  to 
transact  business.  In  brief,  the  moat  that 
can  be  said  of  the  case  made  by  the  plain- 
tiffs Is  that  appellant  entered  into  a  marriage 
which  in  the  Judgment  of  his  family  was  Ill- 
advised  and  liable  to  result  In  the  diversion 
of  his  estate  or  some  of  it  from  his  children, 
who  with  their  mother,  his  first  wife,  helped 
to  accumulate  It  But  It  must  not  be  over- 
looked that  he  has  done  nothing  which  he 
had  not  the  legal  right  to  do,  and,  so  long  as 
he  keeps  within  that  limit,  the  court  will  not 
undertake  to  enforce  his  merely  moral  obli- 
gations. He  might  well  have  dismissed  the 
thought  of  another  marriage  and  given  the 
remnant  of  his  age  to  the  society,  comfort, 
and  help  of  his  children.  As  he  did  not  do 
it,  it  would  have  been  equally  well  if  the 
plalntifFs  had  repressed  tbeir  feelings  of  dis- 
appointment, and  made  the  best  of  tbe  situa- 
tion. Even  If  they  were  convinced  that  tbe 
woman  he  Iiad  married  had  an  unsavory  his- 
tory, it  was  doing  him  no  kindness  to  pour 
the  story  Into  his  ears,  and  it  Is  scarcely  to 
be  wondered  that  the  effort  to  destroy  his 
confidence  in  his  wife  should  have  resulted 
in  a  rnpture  of  the  affectionate  relations  ex- 
isting between  father  and  daughters.  Or,  if 
he  believed  the  story  so  told  him  and  still 
reasoned  that  it  was  better  to  stand  loyally 
by  his  wife  than  to  become  embroiled  in  a 
divorce  proceeding,  who  shall  say  he  made  a 
mistake  which  discredits  his  soundness  of 
mind?  If  be  believes  in  her,  as  he  swears 
be  does.  If  she  has  made  him  a  good  and 
helpful  wife,  as  he  says  she  has.  If  he  is  com- 
petent to  care  for  his  property,  as  the  clear 
preponderance  of  the  testimony  tends  to 
show  he  is,  there  is  no  occasion  for  subject- 
ing him  to  tbe  Indignity  or  tbe  expense  of  a 
guardianship. 


The  decree  appealed  from  la  not  ■offldent- 
ly  supported  by  the  evidence,  and  is  there- 
fore reversed  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition  at  plaintiffs' 
costs. 

Reversed. 


SNYDER  V.  CARSON  et  al.  (JACKSON, 

Intervener). 

JACKSON  V.  MATTHEWS  et  al. 

(Supreme  Court  of  Iowa.    March  7,  1911.) 

1.  CRATTEI.    MOBTOAOES    (I    265*)  —  FOBECLO- 

SURE— Proceeds  of  Sale— Laborers'  Liens 

—Statutes— Amendment. 

Code,  i.4019,  as  amended  by  Acts  33d  Gen. 
Assem.  c.  204,  providing  that  when  property  is 
seized  by  process  or  placed  in  the  hands  of  a  re- 
ceiver, trustee,  or  assignee  by  the  action  of  cred- 
itors, claims  of  employes  for  labor  performed 
within  00  days  next  preceding  the  seizure  shall  be 
preferred,  is  not  retroactive  as  to  the  proceeds 
of  a  chattel  mortgage  foreclosure  sale,  where 
the  mortgage  was  executed  prior  to  the  amend- 
ment. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  IS  545-547;  Dec.  Dig.  |  265.*] 

2.  Chattei,  Mortgaoes  ({  265*)  —  Fobbclo- 
ST7BB— Proceeds  or  Saub— Landlobd's  Lien 
— Labob  Claimants. 

Pending  an  attachment  of  a  printing  outfit 
on  a  claim  for  rent,  a  chattel  mortgage  executed 
prior  to  the  amendment  of  Code,  (  4019,  was 
foreclosed  by  notice  and  sale,  and  sufficient  of 
the  proceeds  of  the  sale  to  pay  the  claim  for 
rent  was  paid  into  court  in  the  attachment  ac- 
tion. Employes  in  the  printing  office  interposed 
in  the  attachment  action  a  claim  for  labor  per- 
formed within  90  days  prior  to  tbe  attachment, 
which  claim,  under  such  Code  provision  was  su- 
perior to  the  claim  for  rent,  but  inferior  to  the 
chattel  mortgage.  Held  that,  though  the  claim 
for  rent  was  superior  to  the  mortgage,  the 
amount  deposited  in  court  must  be  first  ap- 
plied to  the  labor  claims,  and  the  purchaser  at 
the  mortgage  sale  was  not  liable  beyond  the 
amount  of  the  claim  for  rent. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, CenL  Dig.  SS  545-547;  Dec.  Dig.  i  265.»] 

Appeal  from  District  Court,  Blackhawk 
County:    Franklin  C.  Piatt,  Judge. 

This  is  a  controversy  between  certain  lien- 
holders,  labor  claimants,  and  others  over 
the  proceeds  of  certain  property.     Affirmed. 

Hemenway  &  Martin,  for  appellant  Sny- 
der. W.  H.  Merner,  for  appellee  Jackson. 
J.  B.  Newman,  for  appellees  Matthews  and 
Pierce. 

DEEMER,  3.  Plaintiff  Snyder  brought  ac- 
tion to  establish  and  foreclose  a  landlord's 
Hen  for  rent,  making  Sebille  and  Carson, 
lessees,  and  Dobbyn,  the  then  owner  of  the 
property,  parties  defendant.  A  levy  was 
made  upon  the  printing  materials  used  in  the 
printing  office  of  Carson  &  Sebille  and  upon 
the  reel  estate  which  was  the  subject  of 
lease.  F.  O.  Jackson,  an  owner  of  one-half 
of  tbe  property  levied  upon,  intervened  In 
tbe  action.  Thereafter  Jaclcson  acquired  the 
full  title  to  the  property  under  a   chattel 
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mortgage  foreclorare  mle  of  the  otber  one- 
half.  While  the  property  was  held  by  the 
sherlfT  under  the  levy  of  the  landlord's  at- 
tachment, appellees  Martin  and  Pierce  gave 
notice  to  the  sheriff  of  claims  amounting  to 
$105.83  for  labor  performed  In  the  printing 
office  within  90  days  preceding  the  com- 
mencement of  the  action.  As  the  trial  court 
made  a  finding  of  facta  which  fully  explains 
the  situation,  we  here  copy  therefrom  as  fol- 
lows: "F.  O.  Jackson,  Intervener,  was,  on 
the  14th  day  of  June,  1909,  the  owner  of  a 
mortgage  on  the  undivided  one-half  interest 
in  the  plant  of  the  Cedar  Falls  Gazette,  at 
Cedar  Falls,  Iowa.  There  was  a  chattel 
mortgage  on  the  other  undivided  one-half 
owned  by  other  parties.  Jackson  commenced 
foreclosure  proceedings  on  his  mortgage  by 
notice;  the  mortage  being  placed  in  the 
hands  of  a  constable  for  that  purpose. 
Thereafter  B.  A.  Snyder,  who  owned  the 
building  In  which  the  newspaper  plant  was 
located,  commenced  an  action  in  this  court 
to  establish  his  landlord's  lien  and  fore- 
closure of  the  same.  It  Is  conceded  that 
there  is  |114  of  rent  due  Snyder,  and  the 
amount  of  money  has  been  deposited  by  the 
constable,  and  $8.17  by  F.  O.  Jackson,  mort- 
gagee. After  the  commencement  of  the  ac- 
tion by  Snyder  to  foreclose  his  landlord's 
Hen,  K.  F.  Matthews  and  De  Ett  Pierce  serv- 
ed notice  on  the  sheriff  of  liens  for  labor, 
and  it  Is  conceded  that  on  these  claims  there 
was  and  is  |105.83  due.  The  question  to  be 
determined  Is  that  of  priority  of  Hens  of 
the  landlord  and  the  labor  claimants  against 
the  property." 

In  addition  to  this  It  should  be  stated 
that  Intervener  Jackson  acquired  title  to  an 
undivided  one-half  of  the  attached  property 
under  a  foreclosure  by  notice  and  sale  of  a 
chattel  mortgage,  executed  to  him  by  de- 
fendant Sebllle  May  1, 1006,  and  subsequently 
acquired  title  to  the  remaining  one-balf  un- 
der foreclosure  of  a  chattel  mortgage  execut- 
ed to  one  Hemenway  by  Smith,  who  at  the 
time  owned  the  one-half  of  the  property 
which  had  been  owned  by  defendant  Carson. 
Intervener  placed  his  chattel  mortgage  in 
the  hands  of  a  constable  for  foreclosure  by 
notice  and  sale,  and  the  constable  sold  the 
property  to  Intervener  for  the  sum  of  $500 
In  cash.  OThe  constable  also  made  the  fol- 
lowing return:  "That  I  have  also  retained 
the  sum  of  $105.83,  for  which  amount  no- 
tices of  labor  claims  for  services  performed 
within  90  days  were  filed  with  me;  that  ob- 
jections to  said  claims  have  also  been  filed 
with  me,  and  am  sending  said  sum  of  $105.83, 
together  with  said  notices  of  labor  claims 
and  objections  thereto,  to  the  clerk  of  the 
district  court  of  Iowa  for  Blackhawk  coun- 
ty, for  determination  as  provided  by  law.*' 
That  he  has  paid  over  the  balance  of  said 
proceeds,  or  $349.77  to  the  mortgagee,  F.  O. 
Jackson. 

On  February  19,  1910,  plaintiff  filed  a  sup- 
plemental petition  In  which  he  dismissed  his 


action  against  Carson,  DoUqrn,  and  Sebllle. 
and  elected  to  prosecute  the  case  against  the 
Intervener,  Jackson.  In  this  he  claimed  a 
first  lien  upon  the  printing  plant  for  the  sum 
of  $119.97.  The  conclusion  of  the  trial  court 
upon  these  facts  was  that  the  labor  claim- 
ants, Matthews  and  Pierce,  were  entitled  to 
prior  liens  upon  the  funds  in  court  to  the 
amount  of  $106.83,  and  that  plaintiff  was 
entitled  to  the  balance  of  the  $114  then  In 
court,  and  Jackson  was,  as  we  understand  it, 
to  pay  the  costs. 

The  real  question  In  the  case,  as  stated 
by  the  trial  court,  is  the  priority  of  the  Hens 
of  the  landlord  and  the  labor  daimanta 
against  the  property  In  court 

Section  4019  of  the  Code  provides:  "When 
the  property  of  any  person  shall  be  seized 
upon  any  process  of  any  court  for  the  pui^ 
pose  of  paying  or  securing  the  payment  Ot 
the  debts  of  such  person,  the  debts  owing  to 
employees  for  labor  performed  within  nine- 
ty days  next  preceding  the  seizure  of  the 
property,  to  an  amount  not  exceeding  $100.00 
to  each  person,  is  a  preferred  debt,  and  shall 
be  paid  in  full." 

It  Is  conceded,  as  we  understand  It,  that 
Intervener  holds  title  to  an  undivided  one- 
half  of  the  personal  property  through  the 
foreclosure  of  the  Hemenway  mortgage,  free 
and  clear  of  all  liens  whatsoever.  The  dis- 
pute arises  regarding  the  funds  from  which 
the  labor  claimants  should  be  paid.  It  la 
agreed  that  plaintiff's  landlord's  Hen  upon 
the  property  was  for  the  sum  of  $114,  and 
that  this  amount  was  paid  into  the  district 
court  from  the  proceeds  of  the  sale  of  the 
other  undivided  one-half  of  the  property  un- 
der the  foreclosure  by  notice  and  sale  of  in- 
tervener's mortgage.  The  contest,  then,  ac- 
cording to  appellees,  is  the  priority  of  the 
labor  claimants  over  the  landlord's  lien  for 
rent  Under  the  statute  Just  quoted,  it  is 
apparent  that  the  labor  claimants  were  en- 
titled to  priority  over  the  plaintiff  in  his 
claim  for  rent  This  Is  what  the  trial  court 
held  and  its  conclusion  Is  correct  unless 
there  be  some  reason  for  requiring  Intervener 
to  pay  out  of  the  proceeds  of  his  mortgage 
foreclosure  not  only  the  rent  but  the  labor 
claims  as  well. 

Under  the  law  as  It  stood  when  the  trans- 
actions in  question  occurred,  the  statute  with 
reference  to  labor  claims  had  no  application 
to  the  foreclosure  of  chattel  mortgages  by 
notice  and  sale.  Wells  v.  Kelly,  121  Iowa, 
577,  96  N.  W.  1104.  This  has  now  been 
changed  by  chapter  204  of  the  Acts  of  the 
Thirty-Third  General  Assembly,  but  this  act 
cannot  be  given  retroactive  effect  So  that 
had  the  controversy  been  between  Jackson 
and  the  labor  claimants  alone,  Jackson  would 
have  been  oitltled  to  the  entire  proceeds  of 
the  mortgage  foreclosure,  free  from  any 
claim  of  the  laborers.  Not  so,  however,  as 
to  the  landlord's  Hen.  As  to  this,  plaintiff, 
Snyder,  was  entitled  to  enough  from  the  pro- 
L-eedB  of  the  mortgage  foreclosoia  to  satisfy 
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Us  daim  of  $114  for  rent  Tbls  amonnt  was 
wltbheld  by  tbe  constable  and  paid  Into  court, 
and  then  a  oontroyersy  arose  over  this  fund 
as  between  plalntlfl  and  tbe  labor  claimants. 
Appellant's  counsel  admit  tbat  the  labor 
claimants  had  priority  over  his  claim  for 
rent:  but  they  also  claim  tbat  by  reason  of 
this  fact  they  were  and  are  entitled  to  more 
of  tbe  proceeds  of  tbe  foreclosure  sale.  If 
tbat  be  true,  then  Intervener  must  pay  the 
labor  claims  In  addition  to  tbe  landlord's 
claim  for  rent  Tbls,  as  we  have  seen,  is  not 
tme,  for  tbe  reason  that  a  mortgagee  does 
not  bold  either  the  property  or  tbe  proceeds 
ttaereof,  subject  to  tbe  payment  of  labor 
claims.  Appellant  contends  tbat  the  attach- 
ed property  should  all  have  been  sold  and 
tbe  proceeds  distributed,  or  tbat  tbe  Hens 
should  have  been  marshaled  and  paid  In 
order  out  of  tbe  proceeds  of  all  of  the  prop- 
erty. Bat  these  positions  are  not  sound  un- 
der the  law  as  it  existed  when  these  trans- 
actions occurred. 

Appellant's  claim  for  rent  to  the  amonnt 
of  $114  was  prior  to  Intervener's  claim  under 
his  mortgage.  Tbat  amount  was  retained 
from  the  mortgage  foreclosure  and  paid  Into 
conrt.  Intervener's  mortgage  was  superior 
to  the  labor  claims,  and  tbe  statute  giving 
them  priority  did  not  apply  to  foreclosure 
by  notice  and  sale.  Appellant's  landlord's 
Hen  when  the  property  was  taken  under  at- 
tachment was  Inferior  to  the  labor  claims, 
and  to  the  amount  thereof  tbe  property  or 
money  deposited  in  court  should  be  first  ap- 
plied. Stuart  V.  Twining,  112  Iowa,  154,  83 
N.  W.  891;  Anundsen  v.  Printing  Co.,  129 
Iowa,  200,  lOS  N.  W.  424.  This  may  work  a 
hardship  npon  appellant,  which  hardship  has 
now  been  remedied  by  the  Legislature,  but 
another  conclusion  would  work  a  hardship 
on  intervener.  Under  the  law  as  it  stood 
when  this  matter  was  for  determination,  tbe 
only  qnestlon  In  tbe  case  was  tbe  priorities 
of  the  landlord's  Hen  and  the  claims  for 
labor.  The  trial  court  found  for  tbe  labor 
claimants,  and  Its  decision  Is  manifestly  cor- 
rect The  statute  as  it  then  stood  did  not 
give  labor  daimauts  any  priority  over  a  chat- 
tel mortgage  lien,  and  the  law  will  not  give 
by  indirection  what  it  should  not  give  di- 
rectly. 

The  order  and  Jodgment  of  the  trial  conrt 
■eem  to  be  correct,  and  they  are  affirmed. 


RIN6STAD  T.  HANSON. 
(Snpreme  Conrt  of  Iowa.    March  7,.  1911.) 

1.    PKOOBBS  (I  66*)— SCBVICB— fiflTPFICIENCT. 

Oode,  I  3619,  providing  that  the  return  of 
pcBBonal  service  of  process  shall  state  the  tiibe, 
manner,  and  place  of  aerrice,  and  that  a  copy 
was  delivered  to  defendant,  does  not  require 
service  of  a  copy  of  the  petition. 
[Ed.  Note.— For  other  cases,  see  Process,  Cent 

Dig.  i  ns:  Pec.  Dig.  f  66.*] 


2.  Infanto  (§  89*)— AcnoH— Process— Sebv - 

ICE— SumOIKNCY. 

Under  Code,  if  3519,  3533,  providing  tbat 
the  return  of  personal  service  of  process  must 
state  the  time,  manner,  and  place  of  service, 
and  that  a  copy  was  delivered  to  defendant,  and 
providing  tliat  service  on  an  infant  defendant 
over  14  years  old  is  sufficient,  a  return  of  per- 
sonal service  of  process  on  an  infant  need  not 
recite  that  he  was  over  14  years  of  age,  where 
the  evidence  established  that  fact 

{Ed.  Note. — ^For  other  cases,  see  Infants,  Cent 
g.  I  269;    Dec  Dig.  i  89.*] 

3.  GUAEDiAN  AWn  Wabo  (J  4*)— Pabent  as 
Natubal  Ouabdian. 

Independent  of  statute,  a  father  not  ap- 
pointed guardian  by  order  of  court  has  no  au- 
thority to  assume  possession  or  exercise  control 
over  his  infant  son's  property,  and  at  common 
law  ^ardianahip  extends  to  the  person  of  the 
infant  only. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  IS  4,  6;  Dec  Dig.  S  4.*} 

4.  Ouabdian  and  Wabd  ({  4*)— Fabent  as 
GrABDiAN— Statutes— "Deb  ivED." 

Under  Code  1873,  §S  2241,  2243,  declaring 
parents  the  natural  guardians  of  their  children, 
and  providing  that  where  a  minor  has  property 
not  "derived"  from  either  parent,  a  guardian 
must  t>e  appointed  to  manage  the  same,  a  par- 
ent may  manage  tbe  property  of  an  infant  son 
where  the  property  is  derived  from  the  parent, 
who  directs  thst  deeds  thereto  shall  be  executed 
in  the  son's  name;  the  word  "derived"  not 
being  limited  to  descent  or  transmission. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §8  4,  5;   Dec  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  2011.] 

5.  Infants  (S  112*)— Fobeclosube  of  Mobi- 

GAaE— JUDOKENT— CoLLATEBAL    ATTACK. 

In  a  suit  to  foreclose  a  mortgage  executed 
by  an  Infbnt  by  his  father  as  natural  guardian, 
pursuant  to  an  order  of  the  court  granted  on 
formal  application  therefor,  the  infant,  wlio  was 
over  14  years  of  age,  was  personally  served  with 
process.  The  guardian  ad  litem  filed  a  general 
denial  without  directing  the  court's  attention 
to  tlie  circumstances  that  tbe  mortgage  was  ex- 
ecuted by  tbe  natural  guardian.  There  was 
nothing  to  show  fraud  on  the  part  of  tbe  guard- 
ian. Held,  that  the  court  had  jurisdiction  over 
the  person  of  the  infant  and  the  subject-matter, 
so  that  a  judgment  of  foreclosure,  though  er- 
roneous, was  not  void  and  subject  to  collateral 
attack,  and  the  remedy,  if  any,  was  by  appli- 
cation for  a  modification  or  vacation  of  the 
judgment  within  one,year  after  the  infant  at- 
tained full  age,  as  authorized  by  Code,  §  4001. 

[EM.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  320;   Dec  Dig.  |  112.*] 

6.  Infants  (|  114*)— Fobbolosube  of  Mobt- 
GAOB— Defects  Invalidatino  Saxe. 

The  omission  of  the  guardian  ad  litem  of 
an  Infant  defendant  in  a  suit  to  foreclose  a 
mortgage  executed  by  his  father  as  natural 
guardian,  pursuant  to  an  order  of  conrt  granted 
on  application  therefor,  to  direct  the  court's 
attention  to  tbe  fact  that  the  execution  of  the 
mortgage  was  without  tbe  approval  of  tbe  court 
or  the  giving  of  a  bond,  which  tbe  guardian 
might  have  ascertained  on  slight  investigation, 
did  not  affect  the  title  of  a  purchaser  of  the 
mortgagee  purchasing  at  the  foreclosure  sale ; 
the  failure  of  the  guardian  not  being  due  to  any 
act  of  tbe  mortgagee. 

[EM.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  K  323,  325;   Dec.  Dig.  |  114.*] 
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1.  Evidence  {|  592*)— Failtjbe  oy  Piaihtiff 
to  intboduce  evidbnck  —  corbectios   by 

DiXglNDART    INTBODUCINO   EVIDENCE. 

The  defect,  if  any,  arising  from  the  failure 
<^  plaintiff  suing  to  quiet  title  to  land  to  intro- 
duce in  evidence  a  plat  is  cured  by  its  introduc- 
tion by  defendant. 

[Ed.  Note.— For  other  cases,  see  BMdence, 
Cent.  Dig.  {  2429 ;   Dec.  Dig.  S  692.*] 

Appeal  from  District  Court,  Hamilton 
County;  Cbas.  E.  Albroofe,  Judge. 

Action  to  quiet  title  to  40  acres  of  land  re- 
sulted In  a  decree  as  prayed.  The  defend- 
ant appeals.    Affirmed. 

G.  D.  Thompson  and  D.  C.  Chase,  for  ap- 
pellant   Boeye  &  Henderson,  for  appellee. 

TjADD,  J.  The  plat  of  the  abandoned  town 
site  of  Callanan  was  not  vacated.  Many  of 
the  lots  were  sold  for  taxes.  Hans  D.  Han- 
son caused  tax  deeds  to  be  executed  by  the 
treasurer  of  Hamilton  county  to  his  minor 
son,  the  defendant.  The  lots  so  deeded  con- 
sUtnted  about  27  acres  of  the  40-acre  .tract 
to  which  plaintiff  sought  to  have  title  quiet- 
ed in  himself.  In  January;  1892,  Hans  D. 
Hanson  made  a  written  application  to  the 
district  court  for  authority  to  borrow  $300 
and  execute  a  mortgage  securing  the  same 
on  the  lots  mentioned,  alleging  that  he  was 
the  father  and  natural  guardian  of  defend- 
ant, and  that  said  lots  would  be  made  more 
valuable  by  the  purchase  of  others  nearby 
those  owned  by  his  son,  more  useful  for 
agricultural  purposes,  and  that  more  im- 
provements Vere  necessary  to  render  the 
land  productive.  Notice  was  served  on  the 
minor,  a  guardian  ad  litem  appointed,  who 
answered,  and  a  decree  entered,  directing 
the  execution  of  the  mortgage  as  prayed. 
In  pursuance  of  this  decree,  he  executed  the 
mortgage  attaching  thereto  his  name,  with 
"Guardian  of  Daniel  M.  Hanson"  aimexed. 
Foreclosure  proceedings  subsequently  were 
begun  on  said  mortgage,  the  minor  being 
duly  served  with  notice  thereof  and  guardian 
ad  litem  appointed  to  defend,  who  filed  an- 
swer, and  on  September  18,  1894,  a  decree  of 
foreclosure  was  entered.  Special  execution 
was  Issued,  the  premises  were  sold,  and  a 
sheriff's  deed  executed  to  the  mortgagee  De- 
cember 15,  1895.  An  action  In  forcible  en- 
try and  detainer  was  Instituted,  and  defend- 
ant and  his  father,  Hans  N.  Hanson,  were 
ejected  from  the  premises ;  the  plaintiff  here- 
in taking  possession  Immediately  under  a 
quitclaim  deed  from  the  grantee  in  the  sher- 
iff's deed.  The  deed  to  plaintiff  appears  to 
have  been  lost  and  another  executed  in  Its 
place  In  April,  1900.  The  plaintiff  has  been 
in  possession  since. 

1.  In  the  proceedings  under  which  the 
mortgage  was  executed  no  bond  was  exacted 
or  executed,  and  the  mortgage  was  not  ap- 
proved by  the  court.  Whether  notice  of  the 
application  was  served  on  defendant  was  in 
Issue.    There  was  a  return  of  service  sworn 


to  before  the  district  Judge  on  file.  The 
decree  expressly  found  that  there  was  serv- 
ice. Hans  D.  Hanson  testified  that  no  papers 
were  served  upon  his  son,  but  mentioned  no 
circumstances  Indirating  that  he  mtist  have 
known  had  this  been  done.  Defendant  testi- 
fied that  no  papers  were  served  on  him  in 
Webster  City,  but  this  might  be  so  and  the 
original  notice  have  been  served,  as  Indi- 
cated by  the  return.  The  evidence  was  not 
such  as  to  overcome  the  finding  of  the  court 
based  on  the  sworn  return  of  service.  Nor  Is 
there  anything  In  the  suggestion  that  defend- 
ant was  not  duly  served  with  notice  of  the 
pendency  of  the  foreclosure  proceedings.  The 
statute  did  not  require  a  copy  of  the  i>etitlon 
to  be  served  on  him,  as  contended,  and 
though  the  sherlff'e  return  did  not  recite 
that  he  was  over  14  years  of  age,  the  evi- 
dence established  this  conclusively.  Service 
on  a  minor  over  14  years  of  age  is  sufficient 
(section  3633,  Code),  and  the  statute  pre- 
scribing what  the  return  of  service  shall 
disclose  does  not  exact  any  statement  of  the 
age  of  person  served.    Section  3519,  Code. 

2.  Hans  D.  Hanson  was  never  appointed 
guardian  by  order  of  court,  and  independent 
of  statute  had  no  authority  to  assume  pos- 
session or  exercise  control  over  his  son's 
property.  At  the  common  law  guardianship 
extended  to  the  person  of  the  child  only,  and 
not  to  his  property  real  or  personal.  Wil- 
liams V.  Cleaveland,  76  Conn.  426, 56  AU.  850; 
Linton  V.  Walker,  8  Fla.  144,  71  Am.  Dec. 
106 ;  Fonda  v.  Van  Home,  15  Wend.  (N.  T.> 
631,  30  Am.  Dec.  77 ;  Haynle  v.  Hall,  5  Hump. 
(Tenn.)  290,  42  Am.  Dec.  427.  See  Shanks 
V.  Seamonds,  24  Iowa,  131,  92  Am.  Dec.  465 ; 
Jones  V.  Jones,  46  Iowa,  466.  Decisions  by 
the  Kentucky  Supreme  Court  are  sometimes 
cited  to  the  contrary.  See  Curie  v.  Curie,  9 
T.  B.  Mon.  809;  Forsyth  v.  Kreakbaum,  7 
T.  B.  Mon.  97;  Kenolngham  v.  McLaughlin, 
3  T.  B.  Mon.  30.  But  an  examination  of  the 
opinion  In  these  cases  discloses  that  the  court 
In  each  held  sales  of  the  ward's  property  by 
the  natural  guardian  void.  It  seems  that 
under  the  civil  law  the  natural  tutrix  might 
take  possession  and  even  dispose  of  It  Hog- 
gatt  V.  Morancy,  10  La.  Ann.  169;  Flsk  v. 
FIsk,  2  La.  Ann.  71;  21  Cyc.  14.  Section 
2241  of  the  Code  of  1873  declared  parents  the 
natural  guardians  of  their  children,  and 
section  2243  provided  that  "if  the  minor  has 
property  not  derived  from  either  parent,  a 
guardian  must  be  appointed  to  manage  audi 
property."  The  clear  implication  therefrom 
is  that  if  property  was  so  derived,  the  nat- 
ural guardian  might  manage  It.  Here  the 
tax  deeds  were  procured  by  the  father  for 
his  son,  and  within  the  meaning  of  this  stat- 
ute were  "derived"  from  the  parent.  The 
thought  in  leaving  property  so  derived  under 
the  management  of  the  natural  guardian  was 
that  having  conferred  the  benefit  he  would 
likely  conserve  it  by  preserving  the  property 
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for  the  ward's  use.  There  seema  no  ground 
for  limiting  the  meaning  of  "derived"  to 
"descent"  or  "transmlBSion,"  -as  suggested  by 
defendant,  for  in  that  event  the  statute 
would  only  apply  upon  the  decease  of  one  of 
his  parents.  Property  having  its  source  and 
origin  in  the  parents,  as  well  as  that  de- 
scended from  or  possibly  through  them,  was 
intended.  The  natural  guardian  then  was 
entitled  to  manage  this  Iknd.  In  doing  so, 
might  he,  by  authority  of  the  court  obtained 
by  formal  application,  to  which  the  ward 
was  made  a  party  and  by  guardian  ad  litem, 
duly  appointed,  filed  answer,  incumber  the 
land?  He  did  so  with  such  approval  of  the 
court,  and,  without  determining  whether  the 
court  erred  in  so  ordering  (the  statute  hav- 
ing been  changed),  it  is  enough  to  say  that 
the  proposition  was  fairly  debatable, '  and 
there  would  seem  to  be  no  ground  for  im- 
puting to  the  guardian  ad  litem  in  the  subse- 
quent proceedings  to  foreclose  the  mortgage 
a  fraudulent  motive  in  not  expressly  direct- 
ing the  court's  attention  to  the  circumstance 
that  the  mortgage  was  executed  by  the  nat- 
ural guardian,  especially,  in  view  of  the  cir- 
cumstance that  this  appeared  on  the  face  of 
the  mortgage. 

In  the  foreclosure  proceedings  an  answer, 
being  a  general  denial,  was  filed  by  the 
guardian  ad  litem.  So  the  court  had  Juris- 
diction over  the  person  of  defendant  and  the 
subject-matter,  and  in  the  exercise  thereof 
might  enter  Judgment  This  may  have  been 
erroneous,  but  It  was  not  void,  and  his  rem- 
edy, if  any  he  had,  was  by  applying  for  Its 
modification  or  vacation  within  one  year 
after  attaining  his  majority.  Section  4091, 
Code.  Dahms  v.  Alston,  72  Iowa,  411,  S4  N. 
W.  182.  In  that  case  a  mortgage,  executed 
by  a  guardian  without  the  approval  of  the 
court,  was  subsequently  foreclosed,  a  sher- 
iff's deed  executed  in  pursuance  of  a  sale  un- 
der the  decree,  and  it  was  held  that,  after 
the  lapse  of  one  year  from  reaching  majori- 
ty, the  ward  could  not  question  the  Judg- 
ment, and  that  it  was  conclusive  of  all  mat- 
ters which  might  have  been  pleaded  in  de- 
fense of  the  action  in  which  rendered.  See, 
also,  Dohms  v.  Mann,  76  Iowa,  723,  39  N.  W. 
823;  SIgmond  v.  Bebber,  104  Iowa,  431,  73  N. 
W.  1027. 

Defradant  contends  that  as  the  petition  In 
the  foreclosure  proceedings  showed  on  its 
face  that  the  mortgage  had  been  given  by 
a  natural  guardian,  and  upon  slight  investi- 
gation the  guardian  ad  litem  might  have 
ascertained  that  the  execution  of  the  mort- 
gage was  without  the  approval  of  court  or 
giving  of  a  bond,  bis  omission  to  direct  at- 
tention to  these  defects  by  answer  was  a 
oonstmcttre  fraud.  If  all  this  were  true, 
the  plaintiff  In  the  action  would  be  in  no 
wise  Implicated,  and  as  the  proceedings  were 
adversary,  the  decree  and  sale  thereunder 
ought   not  to   be   set  aside  owing  to   the 


fault  of  the  unsuccessful  (not  the  successful) 
party.  It  was  the  duty  of  the  guardian  ad 
litem  to  make  full  defense.  (In  re  Guard- 
ianship of  Kimble,  127  Iowa,  666,  103  N.  W. 
1009),  but  if  he  fell  short  of  performing  bis 
duties,  this  was  not  due  to  any  indirection 
on  the  part  of  plaintiff  In  the  action.  More- 
over, it  would  be  going  too  far  to  say  that 
in  failing  to  challenge  the  validity  of  the 
solemn  Judgment  of  the  court  directing  the 
execution  of  the  mortgage  by  the  natural 
guardian,  especially  in  view  of  the  statute 
quoted,  the  guardian  ad  litem  was  guilty 
even  of  constructive  fraud.  If  it  were  so 
held,  nearly  every  lapse  In  the  performance 
of  his  duty  might  be  denominated  a  fraud, 
and  there  would  be  no  finality  in  litigation 
in  which  infants  are  parties.  The  case  is 
readily  distinguishable  from  Parsons  v.  Bal- 
son,  129  Wis.  311,  109  N.  W.  136,  for  In  that 
the  guardian  ad  litem  interposed  no  defense 
to  the  probate  of  a  will  which  had  been  re- 
voked by  destruction.  On  the  contrary,  he 
seems  to  have  admitted  it  to  have  been  the 
last  testament  The  estate  had  not  been  set- 
tled, and  the  court  set  aside  the  order  ad- 
mitting the  will  to  probate  on  the  ground 
that  the  guardian  ad  litem,  in  omitting  to 
direct  the  court's  attentton  to  facts,  was 
guilty  of  constructive  fraud  on  the  infant 
This  must  have  been  on  the  theory  that  the 
proceedings  were  not  strictly  adversary  In 
character,  for  the  dedsion  would  not  seem 
tenable  on  any  other.  Bven  then,  it  is  to  be 
said  that  the  authorities  cited  in  the  opinion 
do  not  lend  support  to  the  conclusion.  In 
any  event,  the  doctrine  of  that  decision  can- 
not 'be  extended  to  an  action  Uke  that  at  bar. 

Exception  is  taken  to  proof  of  title  by 
plaintiff,  in  that  he  failed  to  introduce  in  evi- 
dence a  plat  of  Callanan.  The  defect.  If 
any,  was  cured  by  its  Introduction  by  defend- 
ant Though  plaintiff  has  been  in  possession 
about  fourteen  years,  seven  of  these  since 
defendant  attained  his  majority,  it  is  nn- 
necessary  to  determine  the  Issue  as  to  ad- 
verse possession. 

Affirmed. 


WATERLOO  LUMBER  CO.  et  al.  t,  DES 

MOINES  INS.  CO. 
(Supreme  Court  of  Iowa.    March  7,  1011.) 

InSTTBAirOK  (I  243*)— POUCT— 80RBEMDXB  AlT- 
EB  Loss. 

Insurance  agents  having  reported  a  policy 
In  favor  of  plaintiffs  in  defendant  company,  de- 
fendant immediately  directed  its  cancellation, 
and  the  a^nte  thereupon,  before  the  fiie,  wrote 
a  new  policy  in  another  company  for  the  same 
amount,  giving  that  company  credit  for  the  pre- 
mium which  plaintiffs  had  paid  for  the  poncy 
in  defendant.  After  the  'loss  the  agents'  rei^e- 
sentative  explained  the  facta  to  plaintiffs  and 
requested  a  surrender  ot  the  old  policy  and  an 
acceptance  of  the  new  one,  which  plaintiffs  did, 
but  the  day  before  suit  was  commenced  plain- 
tiffa'  attorney  tendered  the  agents  the  new  pol- 
icy and  demanded  a  return  of  the  one  aurrenaer. 
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ed,  whicb  was  lefuaed.  Beld,  that  such  sur- 
render operated  as  a  cancellation  of  defendant's 
policy,  on  which  plaintiffs  could  not  thereafter 
recover. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  243.») 

Appeal  from  District  Coart,  Black  Hawk 
County;  Franklin  a  Piatt,  Judge. 

Suit  on  a  fire  Insurance  policy,  and  a 
judgment  thereon  for  the  plaintiffs.  The 
defendant  appeals.    Beversed. 

Read  &  Read,  for  appellant  Edwards  & 
Longley,  for  appellees. 

SHEBWIN,  0.  3.  This  cause  was  submit- 
ted to  the  court  without  the  aid  of  a  Jury. 
The  controlling  facts  are  that  the  firm  of 
Jameson  &  French  was  the  recording  agent 
of  the  defendant  and  of  the  Iowa  Manufac- 
turers' Insurance  Company  of  Waterloo.  The 
plaintiffs  authorized  Jameson  &  French  to 
place  certain  Insurance  for  them  In  some 
of  their  companies.  Thereupon  Jameson  & 
French  wrote  a  policy  in  the  defendant  com- 
pany and  delivered  it  to  the  plaintiffs,  re- 
ceiving from  them  the  stipulated  premium 
therefor.  Upon  receiving  the  report  as  to 
the  policy  so  Issued,  the  defendant  Imme- 
diately wrote  to  Jameson  &  French  that  it 
would  not  carry  the  risk  at  the  rate  fixed 
and  directing  that  the  policy  be  canceled. 
This  letter  was  received  by  the  agents  a  day 
or  two  before  the  fire,  and  upon  its  receipt 
they  at  once  wrote  a  policy  for  the  same 
amount  and  at  the  same  rate  in  the  Iowa 
Manufacturers'  Insurance  Company,  and 
gave  said  company  credit  for  the  premium 
which  had  been  paid  by  the  plaintiffs.  The 
loss  occurred  in  the  evening  of  February 
7th,  at  which  time  the  policy,  written  and 
properly  signed,  In  the  Iowa  Manufacturers' 
Company  had  not  been  delivered.  In  the 
morning  of  the  8th  of  February,  Mr.  London, 
who  represented  Jameson  &  French,  learned 
of  the  plaintiffs'  loss  and  Immediately  went 
to  the  plaintiffs'  office,  taking  with  him  the 
policy  in  the  Iowa  Manufacturers'  Insur- 
ance Company.  He  then  told  the  plaintiffs 
that  the  defendant  had  declined  their  risk 
and  requested  a  cancellation  of  its  policy, 
and  that  Jameson  8c  French  had  rewritten 
the  Insurance  the  day  before  in  the  Iowa 
Manufacturers'  Insurance  Company.  He 
asked  the  plaintiffs  to  accept  the  latter  pol- 
icy and  return  to  him  the  defendant's  policy, 
and  upon  his  statement  that  it  was  all  right 
for  them  to  do  so,  the  plaintiffs  accepted  the 
policy  in  the  Iowa  Manufacturers'  Insur- 
ance Company  and  delivered  to  London  the 
defendant's  policy.  Later,  and  before  this 
suit  was  brought,  the  Iowa  Manufacturers' 
Insurance  Company,  with  full  knowledge  of 
the  circumstances,  accepted  the  premium  for 
its  policy  and  retained  the  same,  and  the 
plaintiffs  liave  retained  the  policy  issued  by 
said  company.    It  should  be  said,  however, 


that  the  day  before  this  snit  was  commenced, 
the  plaintiffs'  attorneys  tendered  to  Jameson 
&  French  the  policy  in  the  Iowa  Manufac- 
turers' Insurance  Company  and  demanded  the 
policy  in  the  defendant  company.  The  de- 
mand was  refused  and  the  plalntlflt  retained 
the  Iowa  Company's  policy. 

It  appears  without  question  that  the  plain- 
tiffs knew  that  the.defendant  had  ordered  its 
policy  canceled  and  that  it  had  been  canceled 
by  Jameson  &  French.  They  also  knew  that 
their  risk  had  been  rewritten  in  the  Iowa 
Manufacturers'  Company  by  Jameson  & 
French.  If,  with  such  knowledge,  they  sur- 
rendered the  defendant's  policy  and  accepted 
the  policy  in  the  Iowa  Manufacturers'  Com- 
pany tendered  them  by  Jameson  &  French, 
through  their  agent,  we  do  not  see  how  the 
defendant  can  l>e  held  liable  on  its  policy. 
The  plaintiffs  would  certainly  be  bound  by 
such  action,  unless  it  was  induced  by  some 
wrongful  act  on  the  part  of  Mr.  London,  and 
no  suggestion  of  that  kind  Is  made.  Larsen 
V.  Ins.  Co.,  208  111.  166,  70  N.  E.  31;  Springer 
v.  Anglo-Nevada  Co.,  58  Hun,  601,  11  N.  Y. 
Supp.  533.  The  plaintiffs  say  that  Jameson 
&  French  were  not  their  agents  in  procuring 
the  policy  in  the  Iowa  Manufacturers'  Com- 
pany, nor  in  consenting  to  the  cancellation  of 
the  defendant's  policy.  But  whether  or  not 
the  plaintiffs  were  bound  by  their  surrender 
of  the  one  policy  and  the  acceptance  of  an- 
other does  not  depend  upon  the  questioo 
(vhether  Jameson  &  French  were  the  plain- 
tiffs' agents.  They  were  the  agents  of  botb 
Insurance  companies,  with  power  to  Issue  pol- 
icies, and  the  plaintiffs  In  dealing  with  them 
tvere  dealing  with  both  companies;  and  when 
they  voluntarily  surrendered  the  defendant's 
policy  and  accepted  another  In  place  thereof. 
It  operated  as  a  cancellation  of  the  former 
without  further  action  on  the  part  of  either. 
The  policy  in  the  Iowa  Manufacturers'  In- 
surance Company  was  properly  executed  and 
ready  for  delivery  before  the  loss  occurred, 
and  that  it  could  be  delivered  after  the  loss 
would  seem  to  be  unquestionable.  Indeed,  it 
is  not  questioned  here!  But  see  New  York 
Ins.  Co.  V.  Babcock,  104  Ga.  67,  30  S.  B.  273, 
42  L.  B^  A.  88,  69  Am.  St.  Bep.  184;  1  May 
on  Insurance  (4th  Ed.)  |  60. 

As  there  will  have  to  be  a  reversal  of  the 
judgment  for  the  reasons  pointed  out,  we 
need  not  discuss  other  matters  presented. 

Beversed. 


HBGGEN  T.  FT.  DODGE,  D.  M.  &  S.  R.  CO. 
(Supreme  Court  of  Iowa.    March  8,  1911.) 

1.  CaBBIEBS    (S    288*)— PASBENGBBS— A8SAtTI,T. 

Under  Acts  33d  Gen.  Assem.  1900.  c.  141, 
8  1,  providing  that  any  ^eison  who  shall  drink 
mtoxicating  liquor  on  railway  cars  or  use  pro- 
fane language  thereon  shall  be  guilty  of 'a  mis- 
demeanor, the  commission  of  such  misdemeanor 
by  a  passenger  does  not  justify  or  excuse  ti>e 
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rmDroad  tor  the  act  of  its  conductor  in  assault- 
ing or  miatreatiDg  the  passenger. 

[E^.  Note. — For  other  cases,  see  Carriers, 
Cent  DU.  S  1121:  Dec.  Dig.  S  283. »1 
2.  Cabbiebs  (i  283*)— Passenosbs  —  Intoxi- 
cated Passenoeb— Assault  by  Conductob. 
Under  Acta  33d  Gen.  Assem.  1909,  c.  141, 
I  2,  providing  that  conductors  may  refuse  to 
permit  persons  to  enter  the  cars  when  intoxicat- 
ed or  may  eject  such  persons  at  regiilar  stop- 
ping places,  a  conductor  who  uses  violence  to- 
wanls  sach  a  passenger  while  be  is  in  the  car 
is  acting  solely  as  agent  and  sen'ant  of  the 
railroad  company,  and  not  as  a  public  officer  of 
the  state,  for  whose  acts  the  company  is  not 
liable. 

[E^d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  if  U19,  1121;  Dec.  Dig.  t  283.*] 

Appeal  from  District  Court,  Boone  Coun- 
ty;  Robert  M.  Wright,  Judge. 

Action  to  recover  damages  for  personal  in- 
juries resulting  to  plaintiff  while  a  passenger 
on  defendant's  train  from  being  assaulted 
and  beaten  by  the  conductor  on  said  train 
tlirougb  no  misbehavior  on  bis  part  and 
through  the  willful  and  malicious  act  of  said 
conductor.  The  defendant  alleged  miscon- 
duct of  the  plaintiff  as  a  passenger,  and  also 
alleged  that  at  the  time  of  the  injury  to 
plaintiff  the  latter  was  in  an  intoxicated  con- 
dition and  bad  a  bottle  of  whisky  in  his 
pocket  over  which  there  was  a  loqd,  boister- 
ous, abusive,  and  annoying  controversy  with 
other  persons  on  said  car,  and  that  under 
and  by  virtue  of  the  law  of  Iowa  the  con- 
ductor was  invested  with  the  right  to  eject 
plaintiff  from  the  car  for  such  conduct  and 
use  reasonable  means  to  do  so,  and  that  all 
his  acts  and  doings  while  so  engaged  were  in 
pursuance  of  the  authority  delegated  to  him 
by  law  for  which  defendant  was  in  no  man- 
ner responsible.  There  was  a  verdict  for 
plaintiff  in  the  sum  of  1152.58,  and  from 
Judgment  on  this  verdict  defendant  appeals. 
Affirmed. 

Dyer  &  Dyer,  for  appellant  D.  G.  Baker, 
for  appellee. 

McCLAIN,  J.  There  is  no  contention  on 
the  part  of  appellant  that  the  case  was  not 
properly  submitted  to  the  Jury  or  that  the 
verdict  was  not  supported  by  the  evidence, 
unless  there  was  a  failure  of  the  court  to 
properly  leave  it  to  the  Jury  to  determine 
whether  the  conductor  in  assaulting  and  mis- 
treating the  passenger  was  acting  as  an  offi- 
cial agent  or  representative  of  the  state  in 
such  manner  and  to  such  extent  as  that  the 
defendant  was  not  liable  for  what  was  done. 

The  appellant  relies  wholly  upon  the  provi- 
sions of  Acts  33d  Gen.  Assem.  c.  141  (1909), 
which  are  as  follows: 

"Section  1.  Any  person  who  shall  drink  in- 
toxicating liquor  as  a  beverage  on  any  pas- 
senger railway  car  or  street  car  in  service 
or  who  shall  use  profane  or  Indecent  lan- 
guage on  snch  railway  or  street  car  shall  be 
guilty  of  a  misdemeanor. 


"Sec.  2.  Any  conductor  of  a  railway  train 
or  street  car  carrying  passengers  shall  have 
the  right  to  refuse  or  permit  any  person  not 
In  the  custody  of  an  officer,  to  enter  any  pas- 
senger car  on  his  train  or  street  car  in  his 
charge  who  shall  be  in  a  state  of  intoxica- 
tion ;  and  shall  have  the  further  right  to 
eject  from  his  train  at  any  station  or  from 
his  street  car  at  any  regular  stop  any  person 
found  in  a  state  of  intoxication  or  drinking 
intoxicating  liquors  as  a  beverage,  or  using 
profane  or  indecent  language  on  any  passen- 
ger car  of  his  train  or  any  street  car  under 
his  charge  and  for  that  purpose  may  call  to 
his  aid  any  employ^  of  the  railway  or  street 
car  company." 

The  first  section  of  this  statute  is  alone  im- 
material for  present  purposes,  for  It  Is  plain 
that  the  commission  of  a  misdemeanor  by  a 
passenger  would  not  Justify  or  excuse  the 
defendant  for  the  act  of  Its  conductor  in  as- 
saulting or  mistreating  him,  and  that,  while 
It  was  proper  for  the  conductor  to  use  all 
reasonable  means  at  his  command  to  pre- 
serve order  and  protect  other  passengers 
from  Inconvenience  or  annoyance  even  to 
the  extent  of  ejecting  an  intoxicated  person 
from  the  car,  It  was  his  duty  to  use  no  more 
force  than  reasonably  necessary  to  effectuate 
that  object  On  this  subject  the  court  fully 
Instructed  the  Jury,  and  no  complaint  as  to 
the  Instructions  given  Is  now  made. 

But  it  is  contended  that  under  the  second 
section  of  the  act  the  conductor  was  charg- 
ed with  a  duty  in  behalf  of  the  state,  and 
that  In  performing  this  duty  he  was  not  the 
agent  or  servant  of  the  defendant,  but  a  pub- 
lic officer  for  whose  acts  and  conduct  the 
defendant  was  not  responsible.  It  is  to  be 
noticed,  however,  that  the  statute  does  not 
impose  any  duty  upon  a  conductor,  nor  does 
it  declare  that  in  exercising  any  authority 
which  the  statute  purports  to  ^ve  him  he 
is  a  public  officer.  It  purports  to  authorize 
acts  hy  a  conductor  which  may  be  somewhat 
broader  In  scope  than  those  which  be  would 
be  Justified  in  exercising  as  the  agent  or 
servant  of  a  common  carrier  of  passengers; 
but  it  does  not  purport  to  relieve  the  rail- 
road company  of  any  liability  on  account  of  • 
his  misconduct  in  attempting  to  exercise  his 
authority.  Of  course,  If  the  act  of  the  con- 
ductor is  one  authorized  by  statute,  although 
it  is  beyond  the  scope  of  the  acts  which  a 
conductor  would  otherwise  be  authorized  to 
commit,  then  the  defendant  Is  not  liable; 
but  if  the  act  of  the  conductor  is  unauthoriz- 
ed by  law — that  Is,  not  authorized  by;  the 
statute  nor  within  the  rightful  scope  of  his 
powers  and  duties  as  a  conductor  of  a  pas- 
senger train — then  the  defendant  must  nec- 
essarily be  liable  for  his  conduct  to  the  same 
extent  as  though  no  such  statute  had  been 


Now  the  authority  of  the  conductor  under 
the  statute  Is  to  prevent  a  passenger  enter- 
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Ing  the  car  who  la  in  a  state  of  Intozlcatloii 
and  to  eject  from  the  car  at  any  station  or 
regular  stop  a  person  found  in  a  state  of  In- 
toxication or  drinking  intoxicating  llqnora 
as  a  beverage  or  using  profane  and  indecent 
language.  It  is  not  pretended  that  the  vio- 
lence used  by  the  conductor  of  which  plain- 
tiff complains  was  in  preventing  him  from 
entering  the  car  nor  in  ejecting  him  from 
such  car  at  a  station  or  regular  stop.  The 
difficulty  between  the  plaintiff  and  the  con- 
ductor related  to  the  conduct  and  behavior 
of  the  passenger  while  in  the  car  and  being 
transported.  With  respect  to  this  matter 
the  conductor  acted  solely  as  the  servant 
and  agent  of  the  defendant,  and  the  jury 
was  properly  Instructed  as  to  the  liability 
of  the  defendant  with  reference  to  Its  con- 
dueler's  acts. 

That  there  was  no  Issne  for  presentation 
to  the  Jury  as  to  whether  the  conductor  was 
acting  as  a  public  servant  and  not  as  con- 
ductor In  committing  the  alleged  wrongs 
complained  of  is  made  apparent  by  the  con- 
tention of  appellant  as  to  the  errors  which 
the  court  Is  charged  to  have  committed  In 
the  trial  of  the  case.  It  Is  first  contended 
that  the  court  erred  in  refusing  an  Instruc- 
tion to  the  Jury  to  the  effect  that.  If  plain- 
tiff was  guilty  of  using  Indecent  or  abusive 
language  or  was  under  the  Influence  of  in- 
toxicating liquors  and  was  boisterous  and  an- 
noying to  passengers,  then  the  conductor  was 
vested  under  the  law  of  Iowa  with  full  pow- 
er and  authority  to  suppress  such  acts  and 
conduct,  and  in  the  exercise  of  such  authori- 
ty the  conductor  was  alone  responsible  for 
his  acts  while  so  acting,  and  defendant  was 
not  in  any  way  liable  for  such  acts.  There 
is  nothing  in  the  statute  to  authorize  any 
such  instruction.  The  duty  of  suppressing 
misconduct  of  a  passenger  is  one  resting  up-' 
on  the  conductor  as  a  servant  or  agent  of  the 
carrier  and  is  not  created  or  enlarged  by  the 
statute  above  quoted.  The  other  error  com- 
plained of  is  that  the  court  failed  to  submit 
to  the  Jury  any  issue  arising  out  of  the  al- 
legation in  defendant's  answer  that  at  the 
time  of  the  alleged  assault  and  misconduct 
plaintiff  was  in  an  intoxicated  condition, 
Iiad  a  bottle  of  whisky  In  his  pocket  over 
which  there  was  loud,  boisterous,  abusive, 
and  annoying  controversy  with  other  passen- 
gers on  the  car,  etc.  It  is  plain  that  this 
allegation,  if  proven,  gave  rise  to  no  occa- 
sion provided  t'~r  by  the  statute  for  the  exer- 
cise of  a  public  <iutbority  on  the  part  of  the 
conductor. 

Counsel  for  appellant  cites  authorities  in 
support  of  the  proposition  that,  when  a  spe- 
cial peace  o£Bcer  is  by  authority  of  law  duly 
appointed  to  preserve  order  or  protect  the 
persons  or  property  in  the  cars  or  on  the 
premises  of  a  carrier  or  in  places  of  public 
amusement,  such  officer,  although  employed 
and  paid  by  the  carrier  or  by  the  owner  of 


the  place  of  amnsement,  is  still  a  public  of- 
ficer, and,  so  far  as  his  acts  are  those  of  a 
public  officer  rather  than  as  an  employe,  bis 
employer  is  not  liable  for  his  misconduct; 
it  being  for  the  Jury  to  determine  as  a  mat- 
ter of  fact  whether  in  the  conduct  complain- 
ed of  he  was  acting  as  a  public  officer  or  as 
employe  only.  As  bearing  on  this  question, 
see  Healey  v.  Lothrop,  171  Mass.  263,  50  N. 
E.  640;  Tolchester  Beach  Improvement  Co. 
V.  Stelnmeier,  72  Md.  313,  20  AO.  188,  8  I*.  R. 
A.  846;  Cordner  v.  Boston  &  M.  R.  Co.,  72  N. 
H.  413,  67  AtL  234;  Tucker  v.  Erie  R.  Co., 
69  N.  J.  Law,  19,  54  Aa  657 ;  Sharp  v.  Erie 
R.  Co.,  184  N.  Y.  100,  76  N.  El  923;  Deck 
V.  Baltimore  &  O.  R.  Co.,  100  Md.  168.  59 
AO.  650,  108  Am.  St.  Rep.  390;  Dickson  v. 
Waldron,  135  Ind.  507,  34  N.  E.  500,  35  N.  E. 
1,  24  L.  R.  A.  483,  488,  41  Am.  St  Rep.  440; 
McKaln  v.  Baltimore  &  O.  R.  Co.,  65  W.  Va. 
233,  64  S.  E.  18,  23  L.  R.  A.  (N.  S.)  289,  131 
Am.  St.  Rep.  964,  and  cases  there  cited  in 
note. 

We  need  not  discuss  these  cases,  for  we 
have  already  pointed  out  that  they  are  not 
pertinent  to  the  case  now  before  us. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


HORRABIN  V.  CITY  OF  IOWA  CITY  et  al. 
(Supreme  Court  of  Iowa.     March  9,  1911.) 

1.  Appeal  and  Error  (|  781*)— Settlehent 
— CoNTBOvERST— Dismissal  of  Appeal. 

Complainant  taxpayer  sued  to  restrain  the 
use  of  public  funds  in  payment  for  work  done 
under  a  contract,  and  after  a  decree  dissolving: 
a  preliminary  injunction,  and  dismissing  the 
petition,  plaintiff  appealed  without  obtainmg  a 
restraining  order.  The  city,  after  the  decree 
and  before  the  takine  of  the  appeal,  settled 
with  the  contractors  in  full.  Beld  that,  the 
city  havinif  done  so,  there  was  no  actual  contro- 
versy pending,  and  the  appeal  will  be  dismissed. 
VEd.  Note. — For  other  cases,  see  Appeal  and 
EiTor,  Cent.  Dig.  i  3122;    Dec  Dig.  1  781.»1 

2.  Appeal  ahd  Error  (f  781*)— Tbsminatiow 
OF  CoNTROVERST— Dismissal  of  appeal. 

The  fact  that  the  contractors  after  the  dis- 
solution of  such  injunction  sued  plaintiff  to  re- 
cover damages  for  wrongful  suing  out  of  the  tem- 
porary injunction  did  not  give  plaintiff  such  a 
continuing  interest  in  the  suit  as  entitled  him 
to  a  determination  of  the  appeal,  notwithstand- 
ing the  settlement  between  the  city  and  the  con- 
tractors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  {  3122;  Dec.  Dig.  {  781.*] 

Appeal  from  the  District  Court,  Johnson 
County;  R.  P.  Howell,  Judge. 

Action  by  plaintiff  as  a  taxpayer  of  the 
city  to  enjoin  defendant  city  and  its  offi- 
cers from  issuing  any  bonds,  notes,  or  other 
obligations  of  said  city  in  payment  for  work 
or  material  done  or  furnished  by  defendants 
Lehmann  &  Bradley,  under  a  contract  for 
paving  Court  street,  in  said  city,  and  from 
Incurring  any  obligation  on  the  part  of  said 
city  by  reason  of  the  grading,  curbing,  or 
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paving  of  said  street,  and  from  using  any  of 
the  public  funds  In  payment  therefor.  A 
temporary  Injunction  was  granted,  bat,  on 
final  hearing,  such  Injunction  was  dissolved, 
and  a  permanent  Injunction  denied,  and 
plalntUTs  petition  dismissed.  The  plaintiff 
appeals.     On  motion  to  dismiss.     Sustained. 

Wade,  Dutcher  &  Davis,  for  appellant. 
Henry  G.  Walker,  J.  J.  Ney,  and  Banck  & 
Bradley,  for  appellees. 

McCLAIN,  J.  As  we  have  readied  the  con- 
clusion that  appellees'  motion  to  dismiss  this 
appeal  on  the  ground  that  after  the  decree 
-was  entered  in  the  lower  court  and  before 
an  appeal  was  taken,  and  without  any  re- 
straining order  granted  in  this  court,  the 
entire  matter  in  controversy  between  plain- 
tiff and  defendants  was  adjusted  and  settled 
and  all  obligations  on  the  part  of  the  city 
to  the  contractors,  Lehmann  &  Bradley,  were 
performed  and  discharged,  we  shall  only  set 
out  such  facts  appearing  in  the  record  as  are 
necessary  for  an  understanding  of  the  ruling 
on  such  motion. 

In  March,  1909,  the  city  entered  into  a 
contract  with  the  defendants  Lehmann  & 
Bradley,  who  will  hereafter  be  spoken  of  as 
the  contractors,  for  the  improvement  by  pav- 
ing and  curbing  of  a  short  street  Among 
the  specifications  of  the  contract  were  the 
provisions  that  the  curbing  should  be  of 
sandstone,  the  paving  of  brick  having  an  ab- 
sorption test  of  not  more  than  2  per  cent, 
and  a  rattler  test  of  not  to  exceed  16  per 
cent.  This  contract  was  let  to  these  con- 
tractors in  accordance  with  competitive  bid- 
ding In  which  said  contractors  were  the  low- 
est bidders;  plaintiff  being  an  unsuccessful 
bidder.  The  cost  was  to  be  paid  by  assess- 
ments upon  abutting  property,  save  the  cost 
of  paving  one  street  intersection  and  the  al- 
ley intersections,  which  costs  were  to  be  paid 
out  of  the  Improvement  fund.  Before  the 
work  was  commenced,  some  agreement  was 
made  between  the  officers  of  the  city  and  the 
contractors  by  which  the  width  of  the  street 
was  to  be  reduced  and  a  cement  curb  an 
gutter  substituted  for  the  sandstone  curb- 
ing, and  this  agreement  was  on  the  petition 
of  the  abutting  property  owners.  When  the 
work  had  been  partially  performed  under  the 
modified  agreement,  objection  was  made  by 
the  city  engineer  that  the  brick  used  were 
not  in  accordance  with  the  specifications,  in 
that  the  absorption  test  showed  a  5  per  cent., 
instead  of  a  2  per  cent,  absorption.  There- 
upon the  property  owners  petitioned  the  dt.v 
council  that  the  work  be  allowed  to  continue 
to  completion  with  the  same  kind  of  material 
as  that  which  had  already  been  used,  and  it 
was  thus  completed  without  objection  on  the 
part  of  the  property  owners.  Such  owners 
afterward  and  before  the  commencement  of 
this  suit  waived  any  objection  to  the  work, 
and  are  not  concerned  in  this  controversy. 
However,  before  final  settlement  with  the 


contractors  had  been  made,  the  dty  council 
by  resolution  modified  the  contract  in  ac^ 
cordance  with  the  requests  of  the  property 
owners  as  above  indicated. 

The  contention  of  appellant  as  a  taxpayer 
was  that  the  modifications  in  the  contract 
made  by  the  dty  council  were  without  au- 
thority, and  that  the  contract  as  performed 
was  not  in  accordance  with  the  proposals  for 
bids,  and  that  the  city  could  not  in  accepting 
the  work  completed  In  accordance  with  the 
modified  contract  become  obligated  to  make 
payment  for  the  expense  of  street  and  alley 
intersections.  On  this  contention  the  deci- 
sion of  the  court  was  against  the  plaintiff, 
the  preliminary  injunction  was  dissolved,  a 
permanent  injunction  was  denied,  and  plain- 
tiff's petition  was  dismissed.  Thereupon,  as 
is  made  to  appear  in  this  court  by  affidavits 
in  support  of  the  motion  to  dismiss  this  ap* 
peal  subsequently  taken,  it  was  made  to  ap- 
pear that,  before  the  taking  of  such  appeal, 
the  officers  of  the  dty  and  the  contractors 
settled  the  case,  and  the  city  paid  to  the 
contractor  all  sums  due  under  the  contract 
From  further  affidavits  submitted  by  appel- 
lant we  infer  that  such  settlement  and  pay- 
ment were  effected  by  the  delivery  to  a  bilnk 
of  city  bonds  as  authorized  by  Code,  S  910, 
and  we  are  justified  in  assuming  that  the 
dty  council  had  In  accordance  with  the  pro- 
visions of  Code,  i  830,  levied  for  the  cost  of 
street  and  alley  intersections  a  spedal  tax 
payable  into  the  improvement  fund  in  10  an- 
nual Installments  to  be  used  when  collected 
in  the  extinguishment  of  the  bonds  so  issued. 
It  appears,  therefore,  that  the  dty  had  be- 
tween the  entering  of  the  decree  dismissing 
plaintiff's  petition  and  dissolving  the  tem- 
porary injunction  and  the  appeal  by  plaintiff 
from  such  decree  fully  performed  all  the  ob- 
Uga'tions  which  it  had  assumed  or  attempted 
to  assume  under  the  contract  for  the  street 
improvement 

Under  these  circumstances,  we  are  unable 
to  see  that  any  relief  could  be  afforded  plain- 
tiff under  this  appeal.  It  Is  true  that  he 
asked  in  his  petition  that  the  city  and  Its 
officers  be  enjoined  from  using  any  of  the 
public  funds  or  moneys  of  said  city  In  paying 
any  assumed  obligation  under  the  contract, 
and  that  in  satisfaction  of  the  bonds  al- 
ready issued  it  will  be  necessary  in  the  fu- 
ture to  collect  the  Improvement  fund  tax  in 
payment  of  such  bonds.  But  the  tax  was 
levied  before  the  bonds  were  Issued,  and  the 
proceeds  of  such  tax  as  collected  from  year 
to  year  are  by  law  specially  pledged  to  the 
payment  of  such  bonds.  In  short  the  dty 
had  before  the  taking  of  this  appeal  and 
while  it  had  a  right  to  do  so  under  the  decree 
of  the  lower  court  fully  performed  all  of  its 
assumed  obligations  under  the  contract 
There  is  no  longer  any  matter  in  controversy 
between  the  city  and  the  contractors,  and 
plaintiff  as  a  taxpayer  of  the  dty  la  In  no 
situation  to  farther  question  the  validity  of 
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tbe  settlement  made  and  performed  after  his 
petition  was  dismissed  In  the  lower  court, 
and  before  he  had  asked  any  relief  In  this 
court  Had  he  desired  to  perpetuate  the  tem- 
porary Injunction  and  prevent  performance 
by  the  dty  in  accordance  with  the  decree  of 
the  lower  court,  he  could  have  secured  from 
this  court  a  restraining  order  maintaining 
the  status  quo  as  It  existed  while  the  tem- 
porary Injunction  was  in  force.  Such  a  re- 
straining order  would  have  been  granted 
had  it  been  made  to  appear  to  this  court 
that  there  was  merit  In  plaintiff's  proposed 
appeal.  Manning  v.  Poling,  114  Iowa,  20,  S3 
N.  W.  895,  88  N.  W.  30;  Norrls  v.  Tripp,  111 
Iowa,  115,  82  N.  W.  610.  Not  having  secur- 
ed such  an  order,  appellant  cannot  now  com- 
plain of  a  settlement  betwe^i  the  <Aty  and 
tbe  contractors  made  in  accordance  with  the 
provisions  of  law,  and  he  has  no  further 
right  to  prosecute  this  appeal. 

It  is  suggested  in  appellant's  resistance  to 
the  motion  to  dismiss,  supported  by  some  at- 
tempted showing  by  affidavits,  that  a  civil 
suit  is  now  pending  in  which  Lehmann  & 
Bradley  seek  to  recover  damages  from  this 
plaintlfl  for  the  wrongful  suing  out  of  tbe 
temporary  injunction,  and  that  plaintiff  has 
therefore  a  continuing  interest  in  the  re- 
versal of  the  decree  of  the  lower  court  which 
dismissed  such  temporary  injunction  on  the 
final  hearing.  With  that  matter  we  liave 
no  concern.  It  is  not  for  us  to  determine 
at  this  time  what  the  effect  of  such  dismlssa) 
may  be  upon  such  independent  suit  No 
question  of  this  kind  was  presented  or  could 
be  presented  in  the  trial  court  and  no  such 
question  could  reach  us  or  be  brought  before 
us  by  an  appeal  from  the  decree  of  that 
court 

A  motion  is  submitted  with  the  case  to 
strike  a  portion  of  appellee's  argument  on 
the  merits,  but,  as  it  relates  to  the  subject- 
matter  which  has  been  brought  before  us  by 
the  motion  to  dismiss,  we  see  no  reason  for 
sustaining  it  Such  motion  is  therefore  over- 
ruled. 

The  motion  to  dismiss  the  appeal  is  bus- 
tained. 


COUNTY  DRAINS  NOS.  44,  45,  v.  LONG. 

(Supreme  Court  of  Iowa.    March  9,  1911.) 

1,  Drains  (§   14*)— EsTABUsmraNT  of  Dis- 

TBICTS— JCBISDICTIONAL   DEFECTS. 

Where  proper  petitions  were  filed  for  the 
establishment  of  drainage  districts,  bonds  ap- 
proved, an  engineer  appointed,  his  report  filed, 
and  a  day  for  hearing  fixed,  notice  given,  etc, 
•t  which  hearing  objector  actually  appeared  be- 
fore the  board  of  supervisors  and  contested  the 
proceedings,  they  would  not  be  held  invalid  be- 
cause of  irregularities  of  detail  not  affecting  the 
jurisdiction  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
l)}g.  {{  5,  6;    Dec.  Dig.  |  14.»] 


2.  Drains   (S   14*)— Establishkent— Retubw 

OF   ElTOINEEB— ESIABLIBElCEnT  OT  DiSTBICT 
— NOTICB. 

That  the  county  auditor  caused  notice  of 
the  establishment  of  a  drainage  district  to  be 
given  without  express  direction  of  the  board  of 
supervisors  before  the  board  had  actually  ex- 
amined the  return  of  the  engineer  was  not  a  fa- 
tal defect  in  the  proceedings,  where  the  board 
did,  in  fact,  a|H>rove  the  return  of  the  engineer 
and  order  the  establishment  of  the  district  in 
accordance  with  the  engineer's  report  a*  provid- 
ed by  Code  Supp.  1907,  {  1989ii5. 

[Ed.  Note.— For  oUier  cases,  see  Drains,  Cent 
Dig.  H  5,  6;   Dec.  Dig.  f  14.*] 

8.  Dbains  (J  14*)— Petition— Vamditt. 

It  was  not  a  fatal  defect  to  a  petition  for 
the  establishment  of  a  drainage  district  that 
at  the  time  the  petition  was  filed  the  title  to 
the  land  that  was  primarily  affected  was  in  the 
name  of  the  petitioner's  wife,  where  subsequent 
to  the  filing  thereof  the  wife  filed  a  duplicate 
petition  over  her  own  signature,  and  filed  there- 
with a  bond  in  legal  form,  which  was  duly  ap- 
proved, though  prior  to  the  filing  of  such  amend- 
ed petition  the  engineer  had  filed  his  return, 
and  having  filed  a  communication  after  the  fil- 
ing of  the  duplicate  petition  readopting  the  fo^ 
mer  return  as  made. 

[EJd.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  f{  5,  6;   Dec.  Dig.  !  14.*] 

4.  Dbairs  (S   14*)— Ebtablibhuknt  of  Dis- 

TBICTS— DlFFBBBNT    PBOCKKniMOB — CONSOLI- 
DATION. 

Where  two  drainage  projects  numbered  44 
and  45,  respectively,  were  instituted  and  con- 
ducted BO  as  to  relate  to  the  same  neightmrhood, 
and  both  projects  were  referred  to  tbe  same  en- 
gineer, such  engineer  was  authorized  to  consoli- 
date them  and  propose  a  new  plan  showing  a 
new  district  of  different  boundaries,  and  hence, 
there  being  no  complaint  with  reference  to  the 
regularity  of  the  preliminary  proceedings  under 
the  petition  for  tbe  establishment  of  district 
No.  45,  it  was  not  material  that  tbe  proceedings 
under  which  district  No.  44  was  created  were 
defective. 

[EM.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  IJ  5,  6;   Dec  Dig.  8  14.*] 

5.  DBAINS    (!    41*)— ESTABLISHMXNT- WATEK 
OOURSGS 

Code  Supp.  1907,  |  1989a2,  provides  that 
ditches  or  drains  shall  l>e  surveyed  and  located 
along  the  general  course  of  natural  water 
courses,  or  in  the  general  course  of  natural 
drainage  of  the  lands  of  the  district,  having  due 
regard  for  straightening  and  shortening  such 
natural  streams  and  water  courses,  and  courses 
of  natural  drainage.  Held,  that  it  was  no  ob- 
jection to  the  validity  of  the  proceedings  for 
the  establishment  of  a  drain  that  it  passed 
through  an  alleged  natural  surface  water  divide, 
and  diverted  water  from  its  natural  course, 
where  such  elevation  was  not  greater  than  from 
one  to  two  feet 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
Dig.  I  55;  Dec  Dig.  i  41.*] 

6.  Dbaims  (I  14*)— EsTABUBHiairr  ov  Dis- 

TBICTB— APPKAL--CoSXB— ATTOBNBT'S     FEES. 

Code  Supp.  1907,  {  1989a6,  relating  to  the 
establishment  of  drains,  declares  that  on  appeal 
from  the  board  of  supervisors,  a  bond  abail  be 
given  conditioned  to  pay  all  the  costs  and  ex- 
penses of  the  appeal,  unless  the  finding  of  the 
district  court  shall  be  more  favorable  to  appel- 
lant than  the  finding  of  tbe  board.  Section 
19^al4  declared  that,  when  an  appeal  is  talcen 
from  any  board  in  drainage  proceedings,  it  shall 
be  tbe  board's  duty  to  employ  counsel  to  repre- 
sent the  drainage  districts  interested,  and  that 
the  expenses  thereof  "shall  be  paid  out  of  the 
drainage    fund    of    the    district"      Held    that. 


•  ror  othu  cases  sec  same  tgptc  and  section  NUMBBB  In  Dao.  Dig.  *  Am.  Dig.  Kay  No.  Bsrlss  *  Rsp'r  Indsxss 
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wh«K  appellant  from  an  order  of  a  board  of 
raperruon  eatablishing  a  drainage  district  waa 
onsuccessful,  he  vaa  not  chargeable  with  the 
fees  of  the  attorney  for  the  district. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
rKg.  {{  5,  6;  Dec.  Dig.  i  14.*] 

Appeal  from  District  Court,  Boone  Coun- 
ty;  R.  M.  Wright,  Judge. 

Appeal  from  an  order  of  the  district  court 
confirming  the  action  of  the  Board  of  Super- 
Tlsora  of  Boone  County  In  the  establishment 
of  a  drainage  district  Modified  and  af- 
firmed. 

Whltaker  &  Snell,  for  appellant  Harpel 
ft  Cederqulst,  for  appellee. 

EVANS,  J.  In  September,  1806,  one  Oart- 
wrlght  filed  a  petition  and  bond  for  tbe  es- 
tablisbment  of  a  drainage  district  This  was 
designated  upon  the  record  of  the  county 
auditor  as  No.  44.  This  petition  de8Crit)ed 
the  course  of  the  proposed  tile  drain.  The 
outlet  proposed  therein  was  a  certain  open 
ditch  running  from  north  to  south,  and  being 
upon  the  land  of  appellant  The  land  of  ap- 
pellant lies  cast  of  the  Cartwright  land,  and 
the  proposed  tile  drain  -would  enter  the  Cart- 
wright  land  from  the  northwest  In  October, 
1906,  other  petitioners  filed  a  petition  for 
the  establlshmoit  of  a  drainage  district  par^ 
tlally  contiguous  to  that  described  in  the 
Cartwright  petition.  This  petition  was  des- 
ignated In  the  record  as  No.  46.  This  peti- 
tion also  proposed  a  tile  drain  and  described 
the  course  of  it  This  course  extended  to- 
ward the  south  along  the  open  ditch  which 
had  been  selected  for  an  outlet  In  the  Cart- 
wright petition,  and  it  extended  south  front 
the  point  of  such  proposed  outlet  1,100  feet 
south  to  its  own  outlet  The  same  engineer 
was  appointed  for  both  projects.  In  his  re- 
port he  recommended  that  the  two  projects 
be  consolidated,  and  that  No.  44  be  regarded 
as  a  branch  of  No.  45.  The  day  was  fixed 
for  a  hearing  and  notice  given,  and  tbe  ap- 
pellant appeared  before  the  board  and  ot>- 
jected  to  the  establishment  of  No.  44  as  a 
branch  of  No.  45.  Such  objection  being  over- 
ruled, he  appealed  to  the  district  court  from 
the  establishment  of  the  drainage  district 

Many  of  the  objections  argued  here  are 
based  upon  the  Irregularity  of  tbe  procedure 
before  the  board  of  supervisors.  And  much 
of  this  irregularity  relates  to  the  method  of 
the  board  and  of  tbe  county  auditor  as  to 
making  the  proceedings  of  the  board  proper- 
ly of  record.  Without  dealing  with  these 
Irregularities  in  detail,  it  is  sufficient  to  say 
that  none  of  them  affected  the  jurisdiction 
of  the  board.  That  proper  petitions  were 
filed  and  bonds  approved,  that  an  engineer 
was  appointed  and  that  his  report  was  filed, 
that  a  day  of  hearing  was  fixed  and  notice 
given,  and  that  the  appellant  actually  ap- 
peared before  the  board  at  such  date,  are 
all  made  to  appear  from  the  proper  records. 


Complaint  is  made  that  section  1989a3,  Code 
Supp.  1907,  was  violated  in  that  the  county 
auditor  caused  notice  to  be  given  without 
any  express  direction  of  the  board  of  super- 
visors to  that  effect,  and  before  such  board 
had  actually  examined  the  return  of  the  en- 
gineer. Inasmuch  as  upon  final  hearing  the 
board  of  supervisors  did  In  accordance  with 
section  1989a5  approve  the  return  of  the 
engineer,  and  did  order  the  establishment 
of  the  district  In  accordance  with  such  re- 
port, the  fact,  if  it  be  a  fact,  that  they  did 
not  examine  the  return  of  such  engineer 
before  causing  notice  to  be  given,  became 
quite  immaterial.  If  upon  final  hearing  they 
had  rejected  the  return  of  the  engineer,  then 
the  petitioners  and  bondsmen  might  properly 
object  to  the  payment  of  costs  Incurred  by 
a  needless  and  unauthorized  service  of  notice. 
The  fact  Is  that  the  county  auditor  caused 
the  notice  to  be  given  In  pursuance  of  a  gen- 
eral oral  direction  given  to  him  by  members 
of  the  board  In  all  cases  where  the  return 
of  the  engineer  was  favorable  to  the  peti- 
tion. Whether  this  was  a  strictly  proper 
method  we  need  not  now  determine  for  the 
reason  already  stated. 

It  Is  also  contended  that  there  were  irreg- 
ularities in  connection  with  the  Cartwright 
petition  which  destroyed  the  power  of  the 
board  to  act  with  reference  thereto.  For  In- 
stance, the  legal  title  to  the  land  that  was 
primarily  affected  by  such  petition  was  In 
the  name  of  the  wife  of  Cartwright  Subse- 
quent to  the  filing  of  the  original  petition  by 
the  husband,  the  wife  filed  a  duplicate  there- 
of over  her  own  signature  and  filed  there- 
with a  bond,  legal  In  form,  which  was  duly 
approved.  Prior  to  the  filing  by  the  wife  the 
engineer  had  already  filed  his  return.  Sub- 
sequent to  the  filing  by  the  wife,  the  engineer 
filed  a  formal  communication  referring  to 
the  former  return  and  readoptlng  the  same. 
It  Is  argued  that  the  board  was  without  ju- 
risdiction of  the  subject  when  the  original 
return  of  the  engineer  was  filed,  and  that 
the  later  report  readoptlng  the  same  was 
without  authority  of  the  statute.  We  do  not 
think  we  would  be  warranted  In  adopting 
this  view.  It  was  a  substantial  compliance 
with  the  spirit  of  the  statute.  The  require- 
ments Imposed  by  statute  upon  an  Inferior 
tribunal  should  not  be  too  technically  con- 
strued, lest  its  efficiency  become  wholly  par- 
alyzed. There  is  another  consideration  quite 
controlling  at  this  point  No  complaint  is 
made  of  the  regularity  of  all  proceedings  re- 
lating to  No.  45.  This  project  was  referred 
to  the  same  engineer  and  at  the  same  time 
as  No.  44.  The  engineer  was  not  bound  by 
the  plan  proposed  In  the  petition  In  No.  45. 
He  had  authority  under  tbe  statute  to  pro- 
pose a  different  plan  and  different  boundaries 
to  the  district  Even  though  there  had  been 
no  Cartwright  petition,  he  had  power  to  in- 
corporate that  project  to  his  proposed  plan 
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as  engineer  of  No.  45.  Sncli  report  on  tbe 
part  of  the  engineer  was  soffldent  to  bring 
the  proposed  enlarged  district  before  tbe 
board  of  supervisors,  and  to  confer  jurisdic- 
tion npon  It  The  report  of  the  engineer  rec- 
ommending the  consolidation  of  the  two  pro- 
posed districts  44  and  45  had  that  effect 
And  this  consideration  disposes  of  a  number 
of  l^lndred  questions  argued  by  appellant 
Tbe  notice  was  given  after  such  report  of 
the  engineer  was  on  file,  and  such  report 
was  made  a  part  of  the  notice  by  proper  ref- 
erence. That  the  appellant  had  notice  of 
such  proposed  consolidation  before  the  day 
set  for  hearing  is  not  disputed. 

2.  The  principal  question  urged  upon  uB 
relates  to  tbe  alleged  diversion  of  water  from 
its  natural  course  by  means  of  the  Gart- 
wrlght  drain.  We  cannot  discuss  this  ques- 
tion very  fully  for  want  of  maps  and  plats 
which  the  parties  have  failed  to  Include  in 
their  abstracts  in  reduced  size.  We  have 
had  access  to  the  original  exhibits  used  on 
the  trial,  but  these  are  not  available  to  us 
for  the  purpose  of  this  opinion.  The  land 
of  Oartwrlgbt  lies  to  the  west  and  that  of 
appellant  to  the  east  of  a  north  and  south 
highway  upon  whldi  a  grade  has  been  main- 
tained for  many  years.  Tbe  land  is  yery 
flat  on  both  sides  of  the  highway.  There  is 
a  pond  upon  the  land  of  Cartwrlght  The 
course  of  the  first  overflow  from  this  pond 
is  toward  the  south,  a  few  hundred  feet  west 
and  somewhat  parallel  with  the  line  of 
drain  No.  45.  A  flood  of  from  8  to  10  Inches 
in  depth  will  send  the  water  to  tbe  southeast 
also  along  the  line  of  drains  44  and  45.  The 
water  course  to  the  south  is  worn  and  wash- 
ed to  some  extent  According  to  the  en- 
gineer, this  is  caused  to  some  extent  by  the 
maintenance  of  the  grade  in  the  highway  on 
the  east  side.  East  of  the  highway  grade 
the  natural  fall  of  the  land,  though  slight,  is 
toward  the  south  and  east  According  to  the 
engineer,  tbe  difference  In  tbe  elevation  of 
the  bottom  of  the  alleged  water  course  run- 
ning south  and  that  of  tbe  alleged  divide  to 
the  south  and  east  which  is  traversed  by 
drain  No.  44  was  8  to  10  or  12  Inches.  The 
contention  of  appellant  Is  that  this  elevation 
constituted  a  natural  divide,  and  that  the 
effect  of  the  drain  as  laid  will  be  to  divert 
the  water  from  its  natural  course  In  viola- 
tion of  statute.  It  ia  conceded  that  the  al- 
leged water  course  extending  south  formed  a 
Junction  with  the  water  course  of  drain  No. 
45  at  a  point  about  6,000  feet  further  south. 
It  is  claimed  that  these  two  courses  formed 
branches  of  the  main  course,  and  that  the 
ground  between  was  a  natural  watershed. 
Every  extensive  drainage  district  necessarily 
has  within  it  its  varying  elevations.  It  may 
include  ponds  and  minor  water  courses,  and 
these  may  be  separated  from  each  other  by 
the  irregularities  of  a  comparatively  flat 
surface.  The  statute  should  be  construed  tn 
a  practical  way  and  with  due  regard  to  the 
practical  engineering  problem  Involved  in  the 


given  drainage  project  If  every  Increased 
elevation  of  a  foot  or  two  could  bar  the 
progress  of  a  drain  toward  its  ultimate  out- 
let then  few  drainage  projects  would  be 
practicable.  A  drainage  ditch  usually  la 
of  varying  depth,  and  this  variation  is  nec- 
essarily caused  by  the  differing  elevation  at 
the  surface.  We  do  not  think  that  the 
difference  in  the  elevation  in  this  case  should 
be  deemed  sufficient  to  show  a  diversion  of 
water  from  its  natural  course  within  the 
meaning  of  the  statute. 

We  think,  also,  that  the  course  adopted  by 
the  engineer  was  permissible  by  the  express 
terms  of  the  statute.  The  provision  relied 
on  by  appellant  is  that  portion  of  section 
19iS9a2,  wtilch  reads  as  follows:  "That  tbe 
ditches  or  drains  herein  provided  for  shall 
be  surveyed  and  located  along  the  general 
course  of  the  natural  water  courses,  or  In 
the  general  course  of  natural  drainage  of  the 
lands  of  said  district,  having  due  regard  for 
straightening  and  shortening  of  such  natural 
streams,  water  courses,  and  course  of  natural 
drainage."  It  will  be  noted  that  this  provi- 
sion permits  a  drain  to  be  laid  "in  the  gen- 
eral course  of  natural  drainage  of  the  landn 
of  said  district"  and  it  permits  the  "short- 
ening of  such  natural  •  •  •  course  of 
natural  drainage."  The  most  that  can  be 
said  of  drain  44  is,  that  it  tended  to  shorttiu 
the  natural  course. 

it  may  be  noted  here  that  chapter  118  of 
the  Acts  of  the  Thirty-Third  General  Assem- 
bly expressly  permits  the  diversion  of  a  nat- 
ural water  course  for  tbe  purpose  of  a  pub- 
lic drain.  This  statute  was  not  In  force 
when  the  action  complained  of  was  had. 
The  appellant  naturally  contends  that  he  Is 
entitled  to  have  tbe  case  disposed  of  on  the 
law  in  force  when  the  proceedings  complain- 
ed of  were  had.  Assuming  this  position  to 
be  correct  as  a  general  proposition,  we  can- 
not overlook  the  fact  in  this  case  that  If  we 
were  to  reverse  the  action  of  tbe  board  of 
supervisors  and  send  the  case  back,  it  could 
then  proceed  under  the  present  statute  and 
legally  do  the  very  thing  which  it  has  done, 
so  far  as  this  question  is  concerned.  We  are 
at  a  loss,  also,  to  see  from  this  record  any 
meritorious  ground  of  complaint  on  tbe  part 
of  appellant  From  the  outlet  of  drain  44 
to  the  outlet  of  drain  45,  a  20-lnch  tile  is 
used.  There  is  not  a  suggestion  in  the  rec- 
ord that  this  is  not  of  abundant  capacity  to 
carry  away  all  the  water  to  be  discharged  in- 
to it  It  is  urged  for  appellant  that  he 
should  not  be  Included  withhi  the  Cartwrlght 
district  and  should  not,  therefore,  be  as- 
sessed for  any  benefits  arising  therefrom. 
That  is  a  question  to  be  considered  when  the 
assessment  of  benefits  is  made.  Conceding 
that  the  Cartwrlght  drain  is  of  no  benefit  to 
appellant  presumably  no  assessment  would 
be  made  against  him  therefor.  On  the  oth- 
er hand,  it  may  be  presumed  that  Cartwrlght 
will  be  assessed  for  benefits  resulting  to  him 
from  tbe  20-lnch  tile  which  serves  as  his  oat- 
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let.  We  cannot  go  Into  that  question  here 
nor  consider  at  all  the  relative  rights  of  the 
parties  in  that  respect  The  only  question 
we  can  consider  in  this  case  is  whether  the 
ditch  was  properly  eetablisbed  wltbiu  the 
prorisions  of  the  statute.  Our  conclusion  Is 
adverse  to  the  appellant  on  that  question. 

3.  The  trial  court  in  the  taxation  of  costs 
against  the  appellant  assessed  the  attorney's 
tees  of  appellee's  attorney,  and  complaint  is 
made  of  such  action.  This  action  of  the  trial 
court  is  based  upon  the  provision  of  Code 
Supp.  1907,  I  19S9a6,  which  provides  that  the 
appeal  bond  shall  be  "conditioned  to  pay  all 
the  costs  and  expenses  of  the  appeal  unless 
the  finding  of  the  district  court  shall  be  more 
favorable  to  appellant  than  the  finding  of 
the  board."  Section  1980al4  provides :  "When 
any  appeal  U  taken  from  any  order  of  the 
tx>ard  made  in  any  drain  proceeding  coming 
before  it  for  action,  it  shall  be  the  duty  of 
the  board  to  employ  counsel  to  represent  the 
Interest  of  the  drainage  district  affected  by 
*aid  appeal  of  the  trial  thereof  in  the  appel- 
late court  and  the  expense  thereof  shall  be 
paid  out  of  the  drainage  fund  of  said  drain- 
age district."  It  is  the  rule  In  this  state  that 
attorney's  fees  are  not  usually  deemed  a 
part  of  the  taxable  costs  in  the  case  as 
against  the  defeated  party  unless  so  provided 
by  statute.  The  theory  urged  by  the  appel- 
lee is  that  the  attorney's  fee  was  a  part  of 
the  "expense"  of  the  appeal,  and  section 
19S9al4  above  quoted  is  relied  on  in  sup- 
port of  this  theory.  We  think  that  the  pro- 
vision of  statute  last  quoted  above  is  quite 
fatal  to  this  theory,  in  tliat  it  expressly  pro- 
vides that  this  "expense"  (attorney's  fees) 
"shall  be  paid  out  of  the  drainage  fund  of 
«aid  drainage  district"  It  is  our  conclusion 
that  these  provisions  of  the  statute  do  not 
contemplate  the  taxation  of  attorney's  fees 
against  a  defeated  appellant  To  this  exteut 
the  order  of  the  lower  court  should  be  modi- 
fled,  and  it  1b  so  ordered.  In  all  other  re- 
spects the  order  of  the  trial  court  is  affirmed^ 

Modified  and  affirmed. 


In   re  HUBINGER'S   ESTATE. 

HUBINGEB  V.  WEI  SM ANN. 

(Supreme  Court  of  Iowa.    March  7,  1911.) 

1.  Husband  and  Wife  {|  31*)— Antenuptial 
AoBEEXENT— Construction. 

An  antenuptial  agreement  provided  that 
the  husband  should  receive  $5  from  the  wife's 
estate  if  he  survived  her,  which  should  be  in 
full  for  all  his  claims,  and  that  should  the  wife 
survive  her  claim  upon  his  estate  "shall  be  lim- 
ited to  $50,000."  to  be  in  full  for  all  claims  of 
every  kind.  The  agreement  also  gave  each  party 
full  control  and  disposition  of  the  separate 
properly  during  marriage.  Held,  that  the  pro- 
viilon  limiting  the  wife's  claim  to  $50,000  did 
not  give  her  an  atMolute  right  to  such  sum,  or 
eniarge  her  interest  therein,  but  was  a  limita- 


tion upon  the  extent  of  her  rights  In  his  es- 
tate. 

[E!d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  189;   Dec  Dig.  8  31.») 

2.  Husband  and  Wife  (|  81*)— Antenuptiai, 

AOREEUBNT— CONSTBUCTION  —  SURBOUNDING 

Circumstances. 

In  so  far  as  an  antenuptiai  contract  is  am- 
biguous, the  Bitaation  of  the  partiev  and  sur- 
rounding circumstances  may  be  considered  in 
construing  it. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  179;   Dec.  Dig.  |  31.*] 

3.  Husband  and  Wife  (I  29*)— Antenuptial 
CoNTBAOT— Validity— BEASONABLENESs. 

In  construing  an  antenuptial  contract  the 
court  should  have  regard  to  the  Interests  of  the 
children  of  the  contracting  parties  living  at  the 
time  it  was  entered  into  in  determining  whether 
the  contract  is  reasonable  and  fair  to  the  wife. 

[E3d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  165;  Dec.  Dig.  |  29.*] 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Judge. 

Action  on  a  claim  of  $60,000  against  the 
executor  of  J.  O.  Hubinger,  deceased.  Upon 
a  hearhig  the  claim  was  denied,  and  the 
plaintiff  appeals.    Affirmed. 

Hughes  &  McCoid,  for  appellant  William 
C.  Howell,  for  appellee. 


EVANS,  J.  The  claimant  is  the  widow 
of  the  deceased.  Her  claim  purports  to  be 
based  on  the  provision  of  an  antenuptial 
contract  The  contract  was  duly  executed 
on  June  3,  1896,  and  is  as  follows: 

"Whereas,  John  C.  Hubinger  of  the  city  of 
Keokuk,  county  of  Lee  and  state  of  Iowa, 
and  Viola  M.  Schumacher  of  the  city  of 
New  Orleans,  parish  of  Orleans  and  state  of 
Louisiana,  contemplate  entering  into  the 
marriage  relations;  and,  whereas,  said  John 
C.  Hubinger  has  a  large  estate  and  has  chil- 
dren by  a  former  marriage ;  and,  whereas, 
said  Viola  M.  Schumacher  is  possessed  of 
property  In  her  own  right  and  has  a  child  by 
a  former  marriage;  and,  whereas,  the  said 
parties  to  this  contract  desire  to  proscribe, 
limit  and  determine  the  interest  and  control 
which  each  of  said  parties  may  have  in  the 
estate  of  the  other  party  during  the  mar- 
riage relations,  or  should  same  be  determin- 
ed by  death  or  legal  proceedings:  Therefore 
the  following  contract  and  agreement  is  en- 
tered into: 

"Know  all  men  by  these  presents:  That 
we,  John  C.  Hubinger  of  the  city  of  Keo- 
kuk, county  of  Lee,  state  of  Iowa,  and  Vi- 
ola M.  Schumacher  of  the  city  of  New 
Orleans  and  state  of  Louisiana,  being  about 
to  enter  Into  the  marriage  relations,  do  here- 
by agree  each  one  with  the  other  one: 

"(1)  That  in  the  event  of  the  death  of  the 
said  Viola  M.  Schumacher  during  the  con- 
tinuance of  said  marriage  relations,  said 
John  C.  Hubinger  surviving  her,  then  John 
G.  Hubinger  shall  receive  from  the  estate 
of  said  Viola  M.   Schumacher  the  sum  of 
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five  ($5.00)  dollars.  Bach  aum  when  paid 
by  the  executors  or  administrators  of  the 
estate  of  said  Viola  M.  Schumacher  to  be 
In  full  for  all  claims  and  demands  of  every 
kind  and  character  which  the  said  John  C. 
Hublnger  shall  have  against  the  estate  of 
said  Viola  M.  Schumacher,  same  to  cover  all 
rights  of  dower,  statutory  right,  all  allow- 
ance for  support  and  all  right  of  Inherit- 
ance, the  entire  interest  of  said  John  C. 
Hublnger  in  the  estate  of  said  Viola  M. 
Schumacher  to  be  limited  to  the  said  claim 
of  five  ($5.00)  dollars.  The  specific  enumera- 
tion In  the  foregoing  paragraph  Is  not  to 
limit  the  general  clause  herein. 

"(2)  In  consideration  of  the  terms  and 
conditions  of  this  contract.  It  Is  agreed  that 
should  Viola  M.  Schuatiacher  survive  said 
John  C.  Hublnger  and  should  John  C.  Hubln- 
ger die  during  the  existence  of  the  marriage 
relations  between  the  parties  hereto,  the 
said  Viola  M.  Schumacher  agrees  for  herself 
that  her  claim  upon  the  estate  of  John  G. 
Hublnger  shall  be  limited  to  fifty  thousand 
dollars  ($50,000.00)  and  a  payment  by  the 
executors  or  the  administrators  of  the  es- 
tate of  said  John  C.  Hublnger  to  the  said 
Viola  M.  Schumacher,  her  heirs  or  legal  rep- 
resentatives, of  the  sum  of  fifty  thousand 
dollars  ($50,000.00)  shall  be  In  full  for  all 
claims  and  demands  of  every  kind  and  char- 
acter which  the  said  Viola  M.  Schumacher 
shall  be  entitled  to  as  the  wife  or  widow  or 
said  John  C.  Hublnger  against  his  said  es- 
tate. This  payment  to  be  a  satisfaction  of 
all  claims  for  dower,  statutory  right,  right 
of  support,  right  of  Inheritance  and  home- 
stead right,  and  every  claim  of  every  kind 
or  character.  The  specific  enumeration  here- 
in is  not  to  limit  the  general  terms  herein 
used. 

"(3)  During  the  continuance  of  the  mar- 
riage relations  herein  contemplated  each  of 
the  parties  hereto  are  to  have  the  full,  com- 
plete and  perfect  right  to  own,  control  and 
dispose  of  their  separate  property  the  same 
as  if  the  marriage  relations  did  not  exist, 
and  each  of  said  parties  are  to  have  the 
full  right  to  dispose  of  and  sell  any  and 
all  real  or  personal  property  now  or  here- 
after owned  by  each  of  said  parties  without 
the  other  party  Joining,  and  said  transfer  by 
either  of  the  parties  to  this  contract  shall 
convey  the  same  title  that  said  transfer 
would  convey  had  the  marriage  relations  not 
existed.  This  contract  limits  the  right  of 
either  party  to  participate  In  the  estate  of 
the  other  whether  the  marriage  relation  is 
determined  by  death  or  legal  proceedings. 

"(4)  The  purpose  and  Intent  of  this  agree- 
ment Is  to  fully,  perfectly  and  completely 
define  and  limit  the  claims  and  demands 
which  each  of  the  parties  to  this  contract 
shall  have  against  the  estate  of  the  other. 
Should  either  party  die  during  the  pendency 
of  this  contract,  or  should  the  contract  be 
determined  by  legal  proceedings,  the  claims 
herein  stipulated  and  defined  shall  be  the 


limit  wtaidi  eltber  party  may  have  against 
the  estate  of  the  party  so  dying,  or  the  con- 
tract being  terminated  as  above  specified, 
during  the  continuance  of  the  marriage  con- 
tract 

"(6)  This  agreement  Is  made  and  entered 
into  with  full  knowledge  upon  the  part  of 
the  parties  hereto,  that  each  of  the  parties 
have  a  separate  estate,  and  no  claim  or 
demand  can  be  predicated  upon  the  fact 
that  there  has  been  any  misrepresentation 
or  concealment  as  to  the  amount  and  condi- 
tion of  said  separate  estate,  it  being  «%• 
pressly  agreed  and  understood  that  each  of 
the  parties  at  this  time  consider  the  amount 
hereinabove  fixed  to  be  sufficient  participa- 
tion in  tbe  estate  of  the  other,  and  I,  Viola 
M.  Schumacher,  consider  the  provisions  here- 
in made  for  me  sufficient  for  my  support  and 
maintenance.  Each  of  said  parties  stating 
that  they  have  a  sufficient  general  knowl- 
edge of  the  condition  of  the  estate  of  the 
other  to  Justify  them  in  maldng  and  enter- 
ing into  this  said  agreement." 

It  is  the  contention  of  the  appellant  that 
under  the  second  paragraph  of  the  forego- 
ing contract  an  absolute  liability  was  creat- 
ed in  favor  of  tbe  widow  against  the  estate 
of  her  husband  for  the  full  sum  of  $50,000. 
Tbe  contention  of  the  appellee  is  that  the 
intent  of  such  paragraph  was  to  limit  the 
Interest  of  the  widow  as  claimant  in  the  es- 
tate of  her  husband  to  the  sum  named,  and 
not  to  enlarge  her  interest  therein  in  any 
event  An  agreed  statement  of  facts  in- 
cludes the  following  stipulations: 

Second.  That  John  C.  Hublnger  and  Viola 
M.  Schumacher  had  been  acquainted  for 
about  six  months  prior  to  said  marriage. 
That  the  said  Viola  M.  Schumacher  had  met 
the  late  John  C.  Hublnger  In  New  Orleans, 
La.,  about  December,  1895,  and  then  the  said 
John  G.  Hublnger  came  to  New  Orleans 
about  March  thereafter  with  his  mother  and 
sister  and  remained  about  two  weelis,  and 
when  he  returned  to  Keokuk  the  said  Viola 
M.  Schumacher  came  with  them  and  remain- 
ed in  Keokuk  visiting  the  said  mother  and 
sister  for  about  two  weeks.  The  said  Viola 
M.  Schumacher  and  her  daughter,  Evelyn 
Schumacher,  then  about  six  years  old,  went 
from  Keokuk  to  Nashville,  Tenn.,  where  they 
remained  until  said  marriage  occurred  on  the 
3d  day  of  June,  188C,  and  during  the  time 
the  said  Viola  M.  Schumacher  was  in  Nash- 
ville, Tenn.,  the  said  John  G.  Hublnger  vis- 
ited her. 

Third.  That  at  the  time  of  said  marriage 
John  G.  Hublnger  was  a  widower  about  44 
years  of  age.  He  had  two  minor  children 
living  at  that  time,  J.  Carl  Hublnger,  who 
was  about  8  years  of  age,  and  Marguerite 
Hublnger,  who  was  about  six  years  of  age. 
Both  of  Mr.  Hublnger's  parents  were  living, 
and  he  contributed  to  their  support.  They 
were  about  67  years  of  age  at  the  time  of 
said  marriage,  but  said  parents  were  not 
dependent  upon  him  for  their  support 
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Foortta.  Tbat   Viola  M.    Schuniacber  had 
been    divorced  from    her    husband, 


Schumacher,  In  1898,  and  at  the  time  of 
said  marriage  with  John  C.  Hubinger  she 
had  one  daughter  Eyelyn,  then  Urlng.  At 
the  time  of  said  marriage  Viola  M.  Schu- 
macher was  about  30  years  of  age. 

Fifth.  Since  the  marriage  of  said  parties 
one  child  has  been  bom,  Harold  C.  Hubinger, 
who  is  now  living  and  about  9  years  of 
age.  All  of  the  above-mentioned  children 
are  still  living,  and  said  Harold  G.  Hubinger 
la  living  with  said  Viola  M.  Hubinger. 

Sixth.  At  the  time  of  said  marriage  the 
Bald  John  G.  Hubinger  had  three  brothers 
and  four  sisters  living,  all  of  T^om,  together 
with  his  parents,  survive  him. 

Seventh.  At  the  time  of  said  marriage  the 
Bald  Viola  M.  Schumacher  had  an  estate  In 
her  own  right  to  the  sum  of  about  $2,000. 
At  the  time  of  said  marriage  John  C.  Hubin- 
ger was  the  owner  of  one-third  of  the  capital 
stock  of  the  J.  G.  Hubinger  Bros.  Company, 
manufacturers  of  Elastic  Starch.  During 
several  years  preceding  and  succeeding  said 
marriage  he  received  an  Income  from  his 
stock  in  said  J.  C.  Hubinger  Bros.  Company 
amounting  to  about  the  sum  of  $100,000  an- 
naally.  The  said  John  C.  Hubinger  was 
also  the  owner  of  the  street  railway  system 
and  electric  lighting  plants  in  Keokuk,  auQ 
was  the  owner  of  telephone  plants  in  Keo- 
kak,  Burlington,  Ft  Madison,  and  Musca- 
tine, Iowa,  and  the  toll  lines  connecting 
same.  He  was  also  the  owner  of  a  large 
amount  of  real  estate  and  was  estimated  to 
be  worth  at  the  time  of  his  marriage  at 
about  one-half  million  dollars. 

Tenth.  At  the  time  of  John  G.  Hnblnger's 
death  his  fortune  had  diminished,  and  that 
after  the  payment  of  his  debts  his  estate 
will  probably  not  exceed  a  sum  estimated 
from  $35,000  to  $o0,000.  and  his  estate  con- 
sists largely  In  his  homestead  and  vacant 
real  estate  in  the  city  of  Keokuk. 

It  will  be  observed  from  the  foregoing  that 
at  the  time  the  contract  was  entered  Into 
the  deceased  was  worth  about  a  half  mil- 
lion dollars ;  while  at  the  time  of  his  death 
bis  estate  did  not  exceed  $50,000. 

The  decisive  question  in  the  case  is  one 
of  constmction,  viz.:  Is  the  proviso  that 
the  daim  of  the  wife  "shall  be  limited  to 
$50,000"  equivalent  to  affirmative  provision 
that  sach  amount  shall  be  paid  to  her? 
Connsel  have  not  been  able  to  cite  ns  to 
any  anthorlties  directly  in  point  In  so  far 
as  the  contract  may  be  deemed  ambiguous, 
^  it  is  proper  that  we  take  Into  consideration 
for  the  purpose  of  its  construction  the  situ- 
ation and  circumstances  of  the  parties  as 
disclosed  by  the  stipulation  of  facts.  Jacobs 
V.  Jacobs,  42  Iowa,  600;  Ditson  v.  Dltson. 
85  Iowa,  276,  52  N.  W.  203. 

Each  of  the  parties  had  an  estate,  and 
each  had  children  by  a  former  marriage. 


Taking  the  contract  by  its  four  comers,  and 
reading  it  in  the  light  of  the  circumstances 
surrounding  the  parties,  we  think  it  mani- 
fest therefrom  that  It  was  Intended  to  pro- 
tect the  future  interest  of  the  children  of 
each  party  in  the  estate  of  the  parent  Foi 
a  nominal  consideration  of  $5,  the  husband 
renounced  all  claim  to  any  part  of  the  es- 
tate of  the  wife.  The  effect  of  this  was  to 
secure  her  entire  estate  to  her  own  children 
in  case  her  husband  should  outlive  her.  On 
her  part  she  agreed  that  her  claim  in  her 
husband's  estate  should  be  limited  to  $50,- 
000.  The  effect  of  this  provision  as  it  then 
appeared  was  to  secure  to  the  children  «f 
the  husband  the  body  of  his  estate.  In  con- 
struing such  contract,  the  court  will  not 
wholly  lose  sight  of  the  interests  of  the 
children.  21  Cyc.  1264-12n'0 ;  Payne  v.  Coles. 
1  Munf.  (Va.)  373;  Kohl  v.  Frederick,  115 
Iowa,  617,  88  N.  W.  1055.  Such  interest  of 
children  will  also  be  regarded  in  determining 
whether  such  a  contract  is  reasonable  and 
fair  to  the  widow.  In  re  Devoe  Estate,  113 
Iowa,  4-13,  84  N.  W.  923 ;  Peet  v.  Peet,  81 
Iowa,  172,  46  N.  W.  1051 ;  Nesmlth  v.  Piatt 
137  Iowa,  293-299,  114  N,  W.  1058. 

It  is  our  conclusion  that  the  contract  un- 
der consideration  must  be  construed  as  a 
limitation  upon  the  extent  of  the  right  of 
the  widow  in  the  estate  of  the  deceased, 
and  that  It  was  not  intended  thereby  to  en- 
large her  right  in  the  estate  to  any  extent. 
Some  additional  provisions  were  made  for  the 
widow  by  the  will  of  the  deceased,  but  we  have 
no  occasion  to  deal  with  these.  Our  oooclu- 
sion  is  In  harmony  with  that  of  the  trial 
court,  and  its  order  is  therefore  affirmed. 

Affirmed. 


STOECKLB  V.  GREAT  WBSTEJRN 
CEREAL  CO. 

(Supreme  Court  of  Iowa.     March  11,  1911.) 

1.  Master  and  Servant  (|  235*)— Injury  to 
Servant — Contributory    Neolioence. 

A  servant  who  made  tiie  last  repairs  on  a 
machine  subsequently  injuria^  him  cannot  say 
that  the  work  was  not  reasonably  well  done 
without  convicting  himself  of  contnbutoiy  neg- 
ligence, defeating  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent.  Dig.  f  711;   Dec.  Dig.  {  235.*] 

2.  Masteb  and  Servant  (f  125*)— Injury  to 
Servant— Nequqence. 

Where  a  servant  employed  to  repair  ma- 
chinery made  proper  repairs  od  a  machine,  a 
defective  condition  developing  the  following  day 
causing  injury  to  him  on  that  day  did  not  de- 
velop in  such  time  as  to  charge  the  master 
with  notice  of  the  defect 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  250;   Dec.  Dig.  f  125.*] 

3.  I2VIDENCE   (I  655*)— EJxpkrt   TxamfONX- 
Aduibbibility. 

In  the  absence  of  testimony  of  any  bend 
In  a  shaft  at  the  date  of  an  injury  to  a  servant 
expert  testimony  aa  to  mere  tendencies  of  the 


•For  other 


(«•  same  topie  and  section  NUHBBR  Is  Dee.  Die.  *  Am.  Die.  Kay  No.  Sarla*  *  Ren'r  Indexes 


Digitized  by 


Google 


158 


130  NORTHWESTERN  REPORTER 


(lowai 


shaft  to  bend  reBalting  from  the  absence  of  a 
bearing;  is  irrelevant. 

[BJd.  Note.— For  other  cases,  sec  Evidence, 
Cent.  Dig.  {  2376 ;   Dec.  Dig.  {  555.*] 

4.  Master  ard  Servant  (§  265*)— Injury  to 
Servant  —  Nequgence— Res   Ipsa    Lo<)0I- 

TUR. 

A  servant  repaired  a  machine  which  on 
the  day  l>efore  had  become  out  of  order.  On 
the  following  day  the  servant  was  injured  by 
the  machine  which  again  had  become  defective 
in  the  same  way.  Held,  that  the  rale  of  res 
ipsa  loquitur  was  inapplicable  in  determining 
the  master's  liability. 

[E}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  881;   Dec.  Dig.  §  265.*] 

5.  Master  and  Servant  (t  278*)— Injury  to 
Servant — Neoljoence— Evidence. 

In  an  action  for  injuries  to  a  servant  by 
defective  machinery,  evidence  held  not  to  justify 
a  finding  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  27a*] 

'   Appeal  from  District  Court,  Webster  Coun- 
ty; R.  M.  Wright,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injury.  The  court  directed  a  verdict 
for  defendant,  and  from  the  judgment  enter- 
ed thereon  the  plaintiff  appeals.    Affirmed. 

Healy  &  Healy  and  B.  B.  Burnqnlst,  for 
appellant.  Hewitt  &  Wright  and  Kenyon, 
Kelleher  &  O'Connor,  for  appellee. 

WEiAYER,  3.  The  appellee  operates  a 
large  cereal  mill  and  elevator  at  Ft.  Dodge, 
Iowa.  The  appellant  is  an  expert  millwright 
of  much  experience  in  mills  of  this  charac- 
ter. He  was  first  employed  by  the  Cereal 
Company  in  the  year  1903  in  the  work  of  In- 
stalling its  machinery,  and  served  about  six 
months.  He  appears  to  have  returned  to  the 
company's  employment  at  a  later  period, 
quitting  again  In  September,  1907.  Thereaft- 
er, in  April,  1908,  be  once  more  entered  their 
service  as  head  millwright,  and  remained 
therein  until  his  injury  as  hereinafter  de- 
scribed on  September  4,  1908.  His  duties  did 
not  require  him  to  Inspect  the  machinery  for 
the  purpose  of  discovering  defects,  but.  If  he 
saw  such  defects  or  if  they  were  called  to  his 
attention,  be  was  expected  to  attend  to  the 
matter,  and  make  the  needed  repairs.  Hia 
usual  place  of  work  was  in  a  room  or  shop 
set  apart  for  such  use,  where  portable  parts 
or  appliances  needing  his  attention  were 
brought  to  him,  or,  if  the  character  of  the 
work  was  such  that  it  could  be  more  con- 
veniently done  at  the  place  of  installment, 
he  did  it  there.  On  the  first  floor  of  the 
elevator  was  a  certain  cockle  separator, 
through  which  grain  from  the  upper  floors 
passed  in  a  process  of  cleaning  or  separa- 
tion. Motion  was  imparted  to  this  machine 
by  means-of  a  horizontal  shaft  revolving  in 
bearings  or  arms  attached  to  upright  posts 
about  five  feet  from  the  floor.  The  shaft 
was  of  steel  a  little  more  than  5  feet  in 
length,  and  some  2  or  2H  inches  in  diameter. 
At  a  point  opposite  the  separator  the  shaft 


was  encircled  by  an  eccentric  from  which  nn 
arm  or  bar  of  Iron  extended  to  the  separator 
and  was  upheld  at  the  other  end  by  a  socket 
in  a  block  attached  to  the  box  containing  the- 
sieves.    The  bar  was  held  in  the  socket  by 
pressure  from  springs  at  the  opposite  end  of 
the  box  which  was  Itself  so  suspended  as  to- 
be  capable  of  a  horizontal  shaking  motion. 
This  motion,  as  will  be  readily  seen,  was  ac- 
complished by  the  operation  of  the  eccentric- 
bar  at  which  each  revolution  of  the  shaft 
would  push  the  box   outward  against  the- 
sprlngs,  the  recoil  of  which  would  return  It, 
and  at  the  same  time  prevent  the  end  of  the 
bar  from  dropping  from  the  socket.    If  by 
reason  of  weakness  In  the  springs  or  defect 
In  the  block  or  any  other  reason  the  eccentric 
bar  should  become  disengaged  from  the  sock- 
et, it  would  ordinarily  hang  loose  from  it»- 
sleeve  upon  the  shaft    If  sufficiently  loose. 
It  would  take  no  motion  from  the  shaft  and- 
cause  no  peril  to  any  one  In  the  vicinity,  but, 
if  In  any  manner  it  should  "bind"  or  there- 
be   any    considerable   friction,   the   tendency 
would  be  to  swing  the  bar  rapidly  about  the- 
shaft  to  the  injury  of  any  one  coming  within 
its  striking  distance.     When  this  separator- 
was  installed,  the  shaft  which  operated  it 
was  supported  by  three  bearings  such  as  we- 
have  before  mentioned  attached  to  as  many 
upright  posts.    Some  time  in  the  year  190T 
the  middle  bearing  was  for  some  purpose  re- 
moved, and  was  not  replaced,  but  the  use- 
aud  operation  of  the  separator  was  contin- 
ued.   On  September  4,  1908,  the  plaintiff  be- 
ing notified  that  another  machine  lu  the  im- 
mediate vicinity  of  the  one  in  question  was- 
needlDg  repair,  he  went  to  that  floor,  and. 
as  he  was  passing  near  the  shaft  which  we 
have  described,  he  was  struck  upon  the  heatT 
by  the  eccentric  bar  which  had  become  dis- 
engaged from  its  socket  and  was  whirling' 
about  the  shaft.    To  recover  for  damages  so. 
sustained  this  action  was  brought 

The  petition  alleges  that  the  detachment 
of  the  eccentric  bar  and  plaintiff's  injury 
therefrom  was  caused  by  the  defendant's- 
negligence  in  permitting  the  shaft  to  become- 
bent  or  twisted  or  warped;  tn  falling  to- 
wam  plaintiff  of  said  condition;  la  permit- 
ting the  machine  to  be  used  without  snffi' 
cient  and  proper  bearings  for  the  shaft;  in 
failing  to  repair  the  defects  of  the  machine- 
after  notice  thereof  and  after  promising  the 
plaintiff  so  to  do ;  in  falling  to  provide  plain- 
tiff a  reasonably  safe  place  to  work;  and  in- 
falling  to  proi>erly  construct,  adjust-  and  o^ 
erate  the  machinery  of  said  separator.  The 
defendant  admits  plalntifTs  injur;,  denies 
the  allegations  of  negligence,  and  pleads  as- 
sumption of  risk.  The  motion  for  ai  directed 
verdict,  which  was  sustained  generally,  is 
grounded  on  the  proposition  that  the  evi- 
dence Is  insufficient  to  show  actionable  neg- 
ligence on  the  part  of  the  defendant  and 
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that  plaintiff  had  assumed  tbe  risk  of  sacb 
injury  and  contributed  thereto  by  bis  ovni 
uegMgence.  In  addition  to  the  matters  of 
fact  above  stated  and  concerning  which  there 
Is  no  material  dispute  except  as  to  the  charg- 
es of  negligence,  there  was  evidence  tending 
to  show  that  on  August  2S,  1908,  plaintiff, 
liaTing  occasion  to  visit  tbe  floor  where  the 
separator  was  located,  notlcea  the  absence  of 
the  middle  bearing,  and,  reporting  it  to  tbe 
manager,  asked  that  a  new  one  l>e  ordered 
from  the  factory  or  supply  house  In  another 
state.  To  procure  it  would  require  about  two 
weeks.  The  manager  directed  him  to  make 
inquiry  for  the  old  bearing,  saying  that,  if 
It  was  not  found,  he  would  make  the  order 
as  requested.  The  search  having  failed  to 
develop  the  missing  part,  plaintiff  renewed 
bis  request  to  the  manager,  who  bowed  as 
If  in  acquiescence,  and  plaintiff  returned  to 
bis  work.  During  the  night  of  September  2, 
1908,  the  block  containing  the  socket  in 
which  tbe  eccentric  bar  of  this  separator  op- 
erated became  loosened  and  detached,  allow- 
ing the  l>ar  to  fall  and  hang  motionless  on 
tbe  shaft  This  condition  was  discovered  by 
a  workman,  who  replaced  the  block  and  fast- 
ened It  in  place  with  screws.  The  following 
morning,  September  3d,  the  block  again  came 
off,  the  machine  was  shut  dovni,  and  plain- 
tiff called  to  make  the  repair.  He  put  the 
block  back  In  position,  and  says  he  bolted  it 
tbere,  though  the  evidence  as  a  whole  seems 
to  indicate  that  he  fastened  it  with  screws 
only.  On  the  following  day  he  was  injured 
as  above  noted.  When  other  workmen  came 
to  bis  assistance  and  stopped  the  machine,  it 
was  found  that  the  block  had  again  t>ecome 
separated  or  torn  loose  from  tbe  box,  and 
that  a  piece  bad  been  broken  from  the  tip  of 
tbe  eccentric  bar.  Tbe  machine  was  again 
repaired  by  some  one  and  continued  to  be  op- 
erated by  the  same  shaft  for  a  considerable 
period,  when,  about  40  days  after  the  acci- 
dent, tbe  shaft  was  removed,  and,  being  ex- 
amined or  tested,  it  is  claimed  was  found  to 
be  out  of  alignment,  being  bent  or  warped  to 
tbe  extent  of  three-sixteenths  of  an  inch. 

If  upon  the  record  thus  made  there  be  no 
showing  of  actionable  negligence'  on  the  de- 
fendant's part,  we  shall  have  no  occasion  to 
consider  other  issues  raised  or  discuss  other 
questions  which  have  been  given  prominence 
in  the  briefs  of  counsel.  So  far  as  the  orig- 
inal construction  and  ordinary  operation  of 
the  machine  ia  concerned,  no  expert  or  any 
other  witness  undertakes  to  say  there  was 
any  substantial  defect.  The  issue  Is  made  in 
the  pleadings  and  perhaps  relied  npon  in  ar- 
gument that  the  arrangement  by  which  the 
end  of  the  eccentric  was  entered  into  a  socket 
on  the  sieve  box  without  any  lock  or  fasten- 
ing to  hold  It  in  place  was  a  negligent  device, 
but  there  is  no  evidence  which  supports  the 
allegation.  Indeed,  it  is  apparent  even  to 
the  nonexpert  that  the  device  by  which  the 
return  motion  Is  made  to  depend  upon  the 
recoil  of  springs  at  the  enter  end  of  tbe  box 


must  be  preferable  to  one  dependent  npon 
tbe  jerk  and  pull  of  tbe  eccentric  bar  locked 
or  fastened  to  the  nearer  end,  repeated  at 
the  rate  of  more  than  400  times  per  minute. 
With  the  springs  kept  properly  adjusted  and 
the  block  carrying  the  socket  securely  attach- 
ed to  the  box,  and  tbe  shaft  kept  within  its 
bearings  it  is  very  difficult  to  understand 
how  tbe  eccentric  bar  could  become  discon- 
nected. Passing  for  the  present  the  question 
of  any  defect  in  the  shaft,  there  is  no  sug- 
gestion that  tbe  springs  giving  tbe  backward 
motion  were  out  of  order,  and,  as  they  were 
made  adjustable  by  set  screws,  they  could 
have  contributed  to  this  accident  only  by  the 
neglect  and  failure  of  tbe  person  In  charge 
to  give  proper  attention  to  the  adjustment, 
and  in  such  case  the  negligence  would  be 
that  of  a  fellow  servant  and  would  give  rise 
to  no  cause  of  action  on  the  part  of  the  plain- 
tiff. 

Coming  next  to  the  block  containing  the 
socket.  It  will  be  recalled  tttat  on  tbe  night 
of  September  2d  it  became  loosened,  allowing 
the  eccentric  bar  to  drop.  Being  repaired  in 
some  measure  by  an  attendant,  tbe  same  con- 
dition developed  again  on  the  following  morn- 
ing, when  plaintiff  himself  repaired  It,  and 
it  was  still  again  found  detached  on  Septem- 
ber 4th,  after  plaintiff  was  injured.  If  the 
liability  of  defendant  could  be  made  to  de- 
pend upon  the  defective  condition  of  the 
block  or  method  of  its  fastening,  it  might 
well  be  said  that  the  evidence  makes  a  case 
for  tbe  jury,  but  clearly  liability  cannot  be 
so  predicated.  In  the  first  place,  the  last  re- 
pair was  made  by  the  plaintiff  himself,  and 
he  cannot  say  the  work  was  not  reasonably 
well  done  without  convicting  himself  of  con- 
tributory negligence.  On  the  other  hand,  if 
the  repair  was  well  done,  its  subsequent  de- 
fective condition  did  not  develop  in  such  time 
as  to  charge  defendant  with  notice. 

It  follows,  we  think,  that,  unless  there  Is 
evidence  from  which  the  Jury  could  find  that 
tbe  dropping  of  tbe  eccentric  bar  from  its 
socket  was  caused  by  some  negligence  of  the 
defendant  with  respect  to  the  shaft,  tbe  plain- 
tiff most  be  held  to  have  failed  npon  the  first 
essential  proposition  of  his  case.  Recogniz- 
ing the  truth  of  this  suggestion,  counsel  ar- 
gue with  much  force  and  persistence  that 
tbe  result  of  the  operation  of  the  shaft  with- 
out the  middle  bearing  originally  provided 
had  the  ^ect  to  bend  it  out  of  alignment; 
that  the  effect  of  this  condition  was  not  only 
to  detach  tbe 'eccentric  bar  from  its  socket, 
but  to  make  it  bind  or  stick'  upon  the  shaft 
and  to  revolve  with  it,  and  thus  Inflict  the 
injury  complained  of.  In  our  judgment  the 
force  of  this  suggestion  is  neutralized  by  the 
lack  of  evidence  to  show  that  the  shaft  was 
in  fact  bent  or  crooked  at  the  time  of  the 
injury.  True,  40  days  later  It  is  said  to  have 
been'  found  to  be  out  of  alignment  But  who 
shall  undertake  on  this  slender  foundation 
to  say  how  long  that  condition  liad  existed? 
If  plalntlfl  were  a  railway  brakeman  alleg- 
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ing  that  h!s  Injnry  was  caused  by  a  broken 
drawbar,  and  on  trial  the  only  evidence  of 
the  defect  was  testimony  that  after  40  days' 
use  subsequent  to  the  Injury  the  drawbar 
had  been  examined  and  found  to  be  broken, 
it  would  hardly  be  contended  that  the  con- 
nection in  point  of  time  was  sufficiently  close 
to  sustain  the  allegation.  No  evidence  was 
ottered  to  rebut  the  possibility  that  the  bend 
In  the  shaft  might  have  had  its  origin  after 
the  Injury  or  bad  been  produced  in  some  way 
at  the  very  time  of  Bald  injury.  E^ridence 
was  offered  and  ruled  out  that  in  the  use  of 
the  shaft  without  the  middle  bearing  there 
would  be  a  tendency  to  spring  or  bend  it  out 
of  alignment  Thla  evidence  might  well 
have  been  admitted,  and  had  any  witness  tes- 
tified to  the  fact  of  such  condition  of  the 
shaft  at  the  time  of  the  accident  expert  tes- 
timony, as  to  the  natural  or  probable  ettect 
of  the  absence  of  the  central  bearing,  would 
have  afforded  material  corroboration.  In 
the  absence,  however,  of  testimony  of  any 
bend  or  crook  in  the  shaft  at  the  date  In 
question,  exi)ert  theories  as  to  the  mere  tend- 
encies resulting  from  the  absence  of  the  bear- 
ing would  not  be  relevant  or  material.  It  is 
also  not  without  pertinence  to  the  question 
before  us  to  say  that  plaintiff  worked  at  and 
about  this  very  shaft  on  the  day  before  his 
injury  and  again  but  a  few  minutes  before 
he  was  hit  by  the  flying  bar,  but  he  nowhere 
suggests  that  he  detected  any  appearance  or 
motion  indicating  a  want  of  alignment.  As 
a  millwright  of  very  large  experience  and 
the  expert  in  charge  of  the  maintenance  and 
repair  of  the  machinery,  it  would  seem  hard- 
ly possible  that  any  serious  Irregularity  of 
this  kind  would  have  escaped  his  attention. 
We  may  also  add  that  the  circumstances  of 
the  injnry  are  not  of  that  unusual  or  extraor- 
dinary nature  so  inconsistent  with  due  care 
as  to  call  for  an  application  of  the  rule  of 
ipsa  loquitur. 

In  short,  taking  all  the  circumstances 
shown  In  evidence,  and  giving  them  their 
strongest  probative  force  in  favor  of  the  ap- 
pellant, we  think  there  is  nothing  upon  which 
the  Jury  could  properly  find  negligence  of 
the  defendant  from  which  as  a  proximate 
cause  the  injury  to  appellant  can  ftirly  be 
traced. 

The  conclusion  thns  announced  necessi- 
tates a  finding  against  appellant  upon  the 
other  exceptions  urged  in  argument,  and  the 
Judgment  appealed  from  Is  affirmed. 


BEAD  A  READ  t.  DICKINSON. 
(Snpieme  Cbnrt  of  Iowa.    March  9,  1911.) 

Divorce  (|  197*)— PeSs  of  Wife's  Attorney 

— LlABILITT  OF  HnSBAITD. 

An  attorney,  who  began  an  action  for  a 
woman  for  separate  maintenance,  may  recover 
of  her  husband  for  services  rendered  in  prepar- 
ing her  defense  to  his  cross-bill  for  divorce  for 


adultery,  cruel  and  inhuman  treatment,  and 
drnnkennees,  though  the  action  was  dismissed 
by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  582;   Dec  Dig.  {  197.*] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Suit  to  receiver  for  services  as  attorney! 
for  the  defendant's  wife.  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff  a;^ 
peals.    Reversed. 

Read  &  Read,  In  pro.  per.  Franklin  Brown 
and  D.  O.  Baker,  for  appellee. 

SHERWIN,  0.  J.  Lena  M.  Dickinson  was 
the  wife  of  the  defendant  herein.  In  No- 
vember, 1908,  she  employed  the  plaintiff  firm 
to  begin  and  prosecute  an  action  for  separata 
mtilntenance  on  the  ground  of  cruel  and  in- 
human treatment  The  plaintiff  firm  prepaiv 
ed  and  filed  a  petition  for  her,  asking  sep- 
arate maintenance  and  secured  an  attach- 
ment which  was  levied  on  the  defendant's 
property.  Soon  thereafter  the  defendant  fil- 
ed his  cross-petition,  asking  a  divorce  from 
his  wife,  Lena  M.  Dickinson,  on  the  grounds 
of  adultery,  cruel  and  inhuman  treatment 
and  habitual  drunkenness.  The  issues  thus 
presented  were  never  tried;  the  defendant 
and  his  wife  Joining  in  'a  dismissal  of  the 
action.  The  petition  of  the  plaintiff  herein 
alleged  that  the  plaintiff  performed  legal 
services  for  the  wife  which  were  necessary 
for  her  protection  and  the  defense  of  her  good 
name  and  reputation  In  "an  action  then  pend- 
ing in  the  district  court  of  Polk  county,  Iowa, 
wherein  the  said  defendant  John  W.  Dickin- 
son, was  seeking  a  divorce  from  said  Lena 
M.  Dickinson,"  on  charges  of  "adultery,  cruel 
and  inhuman  treatment,  drunkenness,  and 
other  scandalous  things,"  and  that  said  legal 
services  were  furnished  In  good  faith,  and 
that  all  of  the  services  and  expense  for  which 
suit  was  brought  were  rendered  and  incurred 
in  defense  of  the  grounds  for  divorce  alleged 
by  said  John  W.  Dickinson  In  his  cross-bill 
for  a  divorce.  If  the  allegations  of  the  peti- 
tion are  true,  and  the  demurrer  admits  the 
truth  thereof,  there  can  be  no  question  as  to 
the  right  of  the  plaintiff  to  recover  from  this 
defendant  The  case  made  by  the  petition  is 
within  the  role  announced  in  Porter  v. 
Brlggs,  38  Iowa,  168,  18  Am.  Rep.  27 ;  Clyde 
V.  Peavy,  74  Iowa,  47,  36  N.  W.  883;  Pres- 
ton ▼.  Johnson,  65  Iowa,  285,  21  N.  W.  606; 
Baker  v.  Ougbton,  130  Iowa,  35,  106  N.  W. 
272. 

The  fact  that  the  parties  Jointly  dismissed 
the  action  can  make  no  difference  with  the 
iriaintUf  B  right  to  recover.  The  charges  had 
been  made  against  the  wife  and  made  publla 
She  had  the  right  to  defend  against  the 
charges  in  the  cross-action  and  to  employ 
counsd  for  that  purpose,  and  whatever  serv- 
ices were  rendered  her  by  the  plaintiff  In  pre- 
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paring  her  defense  before  the  action  was  dla- 
mlssed  the  defendant  la  liable  for  under  the 
rule  of  the  cases  cited.  The  very  fact  of  the 
dismissal  of  the  cross-bill  la  evidence  of  its 
want  of  merit  The  allegations  of  the  petition 
present  a  case  entirely  different  from  those 
relied  upon  by  the  appellee,  which  are  Sher- 
wln  ▼.  Maben,  78  Iowa,  467,  43  N.  W.  292, 
Stockman  t.  Whltmore,  140  Iowa,  378, 118  N. 
W.  403,  Gordon  k  Belshelm  ▼.  Brackey,  143 
Iowa,  102,  120  N.  W.  84,  and  similar  cases. 

The  demurrer  should  have  been  overruled, 
and  the  Judgment  is  therefore  reversed. 

Reversed.  , 


HOYT  V.  STARR  et  aL 

(Supreme  Court  of  Iowa.    March  10,  1911.) 

1.  BnxB   AND    Notes    (j    525*)— Bona    Fide 
HoLDEBS— Evidence— SOFFiciENCY. 

Evidence  keld  to  sustain  a  finding  that  one 

suing  on  notes  was  not  a  holder  in  due  course. 

[EU.    Note.— For   other   cases,   see   BiUs   and 

Notes,   Cent.  Dig.  {{  1832-1839;    Dec.  Dig.  i 

2.  Appeal  and  Ebbob   (J  1010»)— BKvncw— 

CONCLTTSIVENESS. 

Findings  of  a  trial  court  sustained  by  evi- 
dence are  conclusive  on  appeal. 

[Ed.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  3979;   Dec.  Dig.  {  1010.*] 

Appeal  from  District  Court,  Jackson  Coon- 
^;  A.  J.  House,  Judge. 

Action  on  promissory  notes.  The  plain- 
tiff- claimed  $2,991  as  the  amount  due  there- 
on. The  defendants  averred  payment,  and 
pleaded  a  counterclaim.  The  trial  court 
found  a  balance  due  plaintiff  for  $135.  From 
such  finding,  the  plaintiff  has  appealed.  Af- 
firmed. 

C.  M.  Thomas,  G.  G.  Cole,  and  Earl  M. 
Starr,  for  appellant.  W.  H.  Palmer  and  My- 
att  ft  Helde,  for  appellees. 

EVANS,  J.  The  plaintiff  brought  three 
•nits  upon  eight  promissory  notes  of  varying 
amounts  and  dates.  By  agreement  the  three 
actions  were  consolidated  in  the  lower  court 
All  the  transactions  involved  In  this  contro- 
versy were  bad  between  the  defendants  and 
M.  A.  Hoyt,  Sr.,  and  S.  A.  Hoyt  his  wife. 
One  or  the  other  of  them  was  the  original 
payee  of  each  of  the  notes  sued  on.  Ttie 
plaintiff,  M.  A.  Hoyt  Jr.,  is  the  son  of  the 
above-named  parties,  and  purports  to  hold 
each  note  by  due  indorsement  from  his  par- 
ents. The  defendants  are  husband  and  wife, 
and  occupied  the  farm  of  S.  A.  Hoyt  In  Car> 
roll  county  during  the  years  1897,  1898,  and 
1899.  The  business  was  transacted  on  be- 
half of  S.  A.  Hoyt  by  M.  A.  Hoyt  Sr.,  who  is 
a  lawyer.  The  defendants  left  the  farm  of 
S.  A.  Hoyt  in  March,  1900.  In  the  mean- 
time they  had  bought  a  farm  which  they  oc- 
cupied for  two  years  and  then  sold.  At  the 
time  of  the  sale,  a  large  part  of  the  selling 
price  was  turned  over  to  M.  A.  Hoyt  Sr., 


and  S.  A.  Hoyt  In  their  mutual  transac- 
tions both  parties  kept  written  accounts  and 
the  itemized  statements  of  account  as  pre- 
sented by  each  party  cover  many  pages  of 
the  printed  abstract  The  principal  conten- 
tion which  is  presented  by  appellant  for  our 
consideration  is  that  he  was  a  holder  in  due 
course  before  maturity  of  the  notes  sued  on, 
and  that  they  were  therefore  not  subject  to 
any  defense  by  reason  of  transactions  had 
between  the  original  parties  thereto.  To 
this  question  we  direct  our  first  attention. 

1.  The    eight    notes    bear    the    following 
dates:  (1)  December  2,  1897.    (2)  August  16, 

1898.  (3)  September  10,  1898.  (4)  Septem- 
ber 30,  1898.  (5)  March  23,  1899.  (6)  De- 
cember 19,  1899.  (7)  January  1,  1900.  (8) 
November  16,  1001.  Notes  1  and  8  were 
drawn  to  M.  A.  Hoyt  as  payee,  and  each  pur- 
ports to  be  Indorsed  by  tilm  to  S.  A.  Hoyt  on 
the  day  of  its  date,  and  each  purports  to  be 
indorsed  to  the  plaintiff  by  S.  A.  Hoyt  No- 
vember 16,  1901.  All  the  other  notes  were 
drawn  to  S.  A.  Hoyt  as  payee,  and  nearly  all 
of  them  were  made  payable  one  day  after 
date,  and  each  purports  to  be  indorsed  to  M. 
A.  Hoyt,  Jr.  Two  of  them  purport  to  be  In- 
dorsed on  the  date  of  their  execution  and 
one  on  the  date  f6llowlng  the  execution,  and 
three  of  them  purport  to  have  been  indorsed 
to  the  plaintiff  on  dates  prior  to  their  exe- 
cution. For  instance,  No.  8  bears  date  Sep- 
tember 10,  1898,  and  purports  to  be  indorsed 
to  the  plaintiff  July  1,  1898.  No.  4  bears 
date  September  30,  1898,  and  purports  to  be 
indorsed  to  the  plaintiff  on  July  1,  1898. 
No.  5  bears  date  March  23,  1899,  and  pur- 
ports to  be  Indorsed  to  the  plaintiff  March  3, 

1899.  Some  oral  evidence  was  taken  on  the 
question  now  under  consideration,  M.  A. 
Hoyt  Sr.,  plaintiff's  principal  witness,  testi- 
fied as  follows :  "These  notes  have  been  part- 
ly in  the  possession  of  myself,  my  son,  and 
my  wife.  Mrs.  Hoyt  said  to  me,  'Suppose  I 
let  Allen  have  the  Starr  notes.'  And  I  said, 
'Well,  if  you  want  to.'  I  said :  'It  will  be  a 
long  time  before  they  are  paid,  and  when 
they  are  paid,  he  wUl  know  how  to  use  the 
money.'  I  think  she  spoke  about  it  along 
about  the  time  we  commenced  business  with 
Mr.  Starr,  before  some  of  the  notes  were 
drawn."  Later  he  testified  that  love  and  af- 
fection was  the  principal  consideration.  Mrs. 
S.  A.  Hoyt  testified  by  deposition  as  follows : 
"All  notes  drawn  to  me  by  my  husband,  M. 
A  Hoyt  are  usually  handed  to  me  by  him 
for  safe-keeping  on  the  day  they  are  drawn. 
The  assignments  affixed  to  the  back  of  each 
of  the  Starr  notes  were  made  by  me,  and 
were  made  at  the  time  shown  In  the  assign- 
ment made  by  me  on  the  back  of  each  note. 
The  said  notes  so  assigned  by  me  to  my  said 
son,  are  the  property  of  my  said  son,  and 
have  been  since  such  assignment  was  made, 
as  shown  by  the  said  notes."  During  a  part 
of   these   transactions,   the  plaintiff   was  a 
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minor,  and  was  away  attending  school.  He 
attained  his  majority  In  May,  1899.  Some 
years  before  the  commencement  of  the  pres- 
ent action,  M.  A.  Hoyt,  Sr.,  as  attorney, 
brought  suit  on  some  of  these  notes  In  the 
name  of  S.  A.  Hoyt  as  plaintiff,  and  later 
dismissed  the  same.  Such  suit  was  brought 
subsequent  to  the  dates  of  indorsement  now 
appearing  on  such  notes.  The  alleged  Inter- 
est of  the  plaintiff  as  Indorsee  of  the  notes 
was  never  Indicated  at  any  time  to  the  de- 
fendants. On  another  branch  of  the  case,  M. 
A.  Hoyt  testified  as  follows:  "The  accounts 
of  myself  and  wife  and  Mr.  and  Mrs.  Starr 
were  all  thrown  together.  X  never  crowded 
them  for  the  notes.  Don't  think  I  ever  said 
much  to  them  about  them.  I  wanted  to  get 
the  disputed  accounts  settled,  but  was  not  so 
particular  about  the  notes."  He  also  testi- 
fied that  he  did  not  remember  whether  the 
talk  between  him  and  his  wife  about  letting 
"Allen  have  the  Starr  notes"  yf.&a  before  or 
after  he  brought  the  suit  above  referred  to. 
There  was  expert  evidence  also  to  the  effect 
that  all  the  Indorsements  appearing  upon  the 
notes  were  made  at  the  same  time,  and  with 
the  same  pen  and  Ink.  The  plaintiff  did  not 
choose  to  become  a  witness  In  his  own  be- 
half. It  does  not  appear  whether  he  was 
actually  present  at  the  trial,  nor  does  it  ap- 
pear, except  presumptively,  that  he  was  ever 
In  the  actual  possession  of  any  of  the  notes. 
We  think  the  trial  court  was  Justified  In 
finding  that  the  plaintiff  was  not  a  holder  in 
dua  course,  and  that  he  was  not  entitled  to 
protection  against  equities  In  favor  of  the 
makers. 

2.  The  other  asi)ect8  of  the  case  present 
only  a  question  of  accounting  between  Mr. 
and  Mrs.  Hoyt  on  the  one  hand,  and  Mr.  and 
Mr&  Starr  on  the  other.  We  cannot  enter 
into  the  details  of  the  accounts.  They  are 
very  extensive.  On  the  larger  part  of  the 
items  their  respective  statements  were  in 
substantial  harmony.  On  the  controverted 
items  the  evidence  was  very  conflicting.  The 
trial  was  had  to  the  court  without  a  jury. 
The  conclusions  reached  by  the  court  have 
abundant  support  in  the  record  in'  the  testi- 
mony offered  on  behalf  of  the  defendants. 
Its  findings,  therefore,  are  conclusive  upon 
us.  We  think  the  case  was  fairly  tried,  and 
the  record  presents  no  grounds  of  interfer- 
ence on  our  part  We  regret  that  we  have 
been  required  to  consider  the  case  without 
the  aid  of  an  argument  from  appellees.  The 
order  of  the  trial  court  will  be  afilrmed. 

Affirmed. 


ADIX  et  al.  v.  CHICAGO  A  N.  W.  RT.  CO. 

(Supreme  Court  of  Iowa.    March  10,  1911.) 

1.  Trial  ((  252*)— Instructions. 

Where  a  loaded  freight  car  was  placed  on 
a  side  track  some  four  miles  from  a  town,  and 
It  took  fire  at  night  and  was  destroyed,  and  it 


was  shown  that  the  property  therein  could  not 
have  been  saved  when  the  switch  engine  and 
men  reached  it  in  response  to  a  telephone  call, 
the  court  erred  In  submitting  the  carrier's  al- 
leged negligence  In  failing  to  send  a  sufficient 
number  of  men  or  equipment  to  extinguish  the 
fire. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  S!  596-612;   Dec.  Dig.  S  252.»] 

2.  Carbiess  (J  115*)— Destruction  of  Preioht 
— Fire— Neolioencb. 

Where  a  freight  car  containing  plaintiff'^ 
merry-go-round  was  burned  at  night  before  it 
was  unloaded,  and  there  was  no  evidence  that 
the  carrier's  night  dispatcher  knew  where  plain- 
tiff resided  or  his  telephone  call,  and  plaintiff 
could  not  have  reached  the  fire  in  time  to  have 
'saved  any  of  his  property  if  he  had  been  noti- 
fied promptly,  the  railroad  company  was  not 
negligent  in  falling  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  I  115.»] 

3.  Carriers  (|  115*)  —  Transportation  of 
FRKidHT — Delivery  on  Side  Track— Carb 
Required— Watchman. 

Where  a  car  containing  plaintiff's  merry- 
go-round  was  placed  on  a  side  track  four  miles 
from  town,  near  an  amusement  park,  and  while 
standing  there  the  car  and  contents  were  de- 
stroyed at  night  by  fire,  the  railroad  company 
was  not  negligent  in  failing  to  keep  a  watchman 
at  the  car  to  protect  its  contents  from  possible 
danger  from  fire. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  115.»] 

Appeal  from  District  Court,  Boone  Coun- 
ty; R.  M.  Wright,  Judge. 

Action  to  recover  the  value  of  property 
burned  while  in  one  of  the  defendant's  cars. 
Verdict  and  Judgment  for  the  plaintiffs.  The 
defendant  appeals.    Reversed. 

Dyer  &  Hull,  James  C.  Davis,  George  E. 
Hlse,  and  A.  A.  McLaughlin,  for  appellant. 
Ganoe  &  Ganoe,  for  appellees. 

SHERWIN,  0.  J.  In  August,  1909,  the 
plaintiffs  shipped  a  merry-go-round  over  the 
defendant's  road  to  Boone.  When  the  car 
containing  this  pleasure  vehicle  reached 
Boone,  it  was  set  out  on  one  of  the  yard 
tracks  not  far  from  the  depot  Thereafter, 
the  plaintiff,  Adlx,  requested  the  defendant's 
cashier  in  the  local  freight  office  to  set  the 
car  as  conveniently  as  possible  to  a  place 
about  four  mUes  west  of  the  depot  at  Boone 
known  as  Pllcher's  Grove,  and  this  the  cash- 
ier agreed  to  do  as  soon  as  the  switch  en- 
gine went  out  there.  The  car  was  taken  out 
to  the  point  agreed  upon  on  Monday,  tlie 
30th  of  August  <u>d  was  left  on  what  is 
known  as  "Rogers  spur,"  which  is  located  la 
the  little  village  of  Logansport  about  four 
miles  from  Boone.  The  car  was  placed  there 
about  noon,  and  at  about  12:4S  on  the  fol- 
lowing morning  a  fire  was  discovered  in  the 
car,  which  eventually  destroyed  it  and  Its 
contents.  When  discovered,  the  fire  was  in 
the  east  end  of  the  car,  and  the  north  door 
of  the  car  was  open  about  two  Inches.  Ben- 
son, who  first  saw  the  fire,  opened  the  car 
door  and  saw  where  the  fire  was,  and  then 
closed  the  door,  and  went  to  Clark's  house. 
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about  aOO  feet  south.  He  aroused  Clark,  who 
returned  with  him  to  the  car,  taking  with 
them  a  couple. of  buckets  of  water  and  an  ax. 
They  again  opened  the  car  door,  but  found 
that  the  fire  had  made  such  progress  that 
nothing  could  be  done  with  it  from  that 
quarter.  They  then  tried  to  chop  a  hole  in 
the  end  of  the  car,  and,  failing  in  that,  Ben- 
son went  to  a  bouse  some  46  rods  away, 
aroused  the  family,  and  used  their  telephone 
to  notify  the  office  of  the  dispatcher  of  the 
defendant  in  Boone  that  a  box  car  was  on 
fire  near  the  Johnson  mine.  Nothing  was 
said  to  the  dispatcher,  however,  about  the 
contents  of  the  car.  This  telephone  message 
was  sent  20  or  25  minutes  after  the  fire  was 
discovered.  In  about  60  minutes  after  the 
message  was  sent,  an  engine  and  four  or  five 
men,  with  buckets  and  hose,  reached  the 
place  of  the  fire  from  Boone,  but  it  was  too 
late  to  save  the  car  or  any  part  of  its  con- 
tents. In  fact,  the  undisputed  evidence 
shows  that  the  flre  had  made  such  headway 
when  Benson  went  to  the  telephone  for  the 
purpose  of  notifying  the  defendant's  dispatch- 
er that  the  car  could  not  then  have  been 
saved  by  ordinary  efforts. 

The  plaintiffs  alleged  14  grounds  of  negli- 
gence, but  the  district  court  i>ermitted  them 
to  go  to  the  Jury  on  3  grounds  only,  which 
were  as  follows:  Negligence  In  not  guard- 
ing the  car  after  it  had  been  placed  on  the 
Rogers  spur;  negligence  in  failing  to  send 
"a  sufficient  number  of  men  or  proper  equip- 
ment to  extinguish  the  flre";  and  negli- 
gence in  not  notifying  the  plaintiffs  of  the 
fire  while  it  was  in  progress.  It  was  con- 
dnsively  shown  that  the  property  could  not 
have  been  saved  when  the  switch  engine  and 
men  reached  it  in  resxranse  to  Benson's  phone 
call;  hence  It  was  error  to  submit  that 
question  to  the  Jury.  The  plaintiff,  Adlx,  liv- 
ed six  miles  from  Logansport,  and  could 
reach  there  at  the  time  in  question  only  by 
driving.  While  he  had  given  his  phone 
number  to  the  day  freight  agent  of  the  de- 
fendant at  Boone,  there  is  no  showing  that 
the  night  dispatcher  knew  of  him,  his  resi- 
dence, or  his  telephone  call.  There  was  no 
reason  apparent  why  the  night  force  should 
be  advised  of  those  facts,  and  we  are  unable 
to  see  where  there  .was  negligence  In  falling 
to  notify  Adix  that  the  flre  was  in  progress. 
Furthermore,  it  is  conclusively  shown  that 
be  could  not  have  reached  the  car  in  time  to 
save  any  part  of  his  property  had  he  been 
notified  from  the  defendant's  office  In  Boone. 
It  was  error,  therefore,  to  submit  that 
ground  of  negligence  to  the  Jury. 

The  remaining  question  on  this  branch  of 
the  case  is  whether  the  deffendant  was  negli- 
gent In  not  keeping  a  watchman  at  the  car 
after  It  was  placed  on  the  spur  at  Logans- 
port  We  think  this  question  must  be  an- 
swered in  the  negatlva  There  Is  nothing  In 
the  record  even  tending  to  show  that  the  car 


was  In  a  place  of  unusual  danger.  Rogers 
spur,  upon  which  It  was  set  out,  was  located 
in  a  little  village  some  four  miles  from 
Boone.  So  far  as  the  record  discloses,  the 
town  was  inhabitied  by  law-abiding  and  re- 
si>ectable  i>eople,  and  by  no  other  class,  nor 
was  there  any  Inherent  danger  from  fire. 
The  house  nearest  the  car  was  10  rods  away. 
It  was  a  summer  night,  when  fires  in  homes 
were  not  necessary  or  generally  used.  In- 
deed, everybody  in  the  town  living  anywhere 
near  the  car  seems  to  have  been  asleep  at  the 
time  the  fire  was  discovered.  It  surely 
should  not  be  said  as  a  matter  of  law  that 
under  such  circumstances  the  defendant  as  a 
warehouseman  was  bound  to  keep  a  watch- 
man at  the  car  to  protect  its  contents  from 
possible  danger  from  fire,  and,  if  that  be 
true,  the  question  whether  the  defendant  was 
negligent  in  that  respect  should  not  have 
been  submitted  to  the  Jury,  because  no  facts 
were  shown  which  would  require  extraordi- 
nary watchfulness  on  the  part  of  the  de- 
fendant. The  law  requires  a  warehouseman 
to  exercise  reasonable  care  only,  and,  if  he 
stores  property  with  the  care  that  would  be 
used  by  a  reasonably  prudent  man  under  the 
circumstances,  he  is  not  liable  for  loss.  He 
is  not  bound  to  provide  a  place  that  is  fire- 
proof. Mote  y.  Railway  Co.,  27  Iowa,  22,  1 
Am.  Rep.  212 ;  4  Elliott  on  Railroads,  2617. 
We  are  inclined  to  the  opinion  that  there 
had  not  been  a  delivery  of  tbe  car  to  the 
plaintiff,  but  we  make  no  decisive  pronounce- 
ment on  the  question  because  It  is  unneces- 
sary to  do  so. 

Other  alleged  errors  are  discussed,  but  we 
need  not  consider  them  for  the  reason  thab 
on  the  facts  presented  the  plaintiffs  were 
not  entitled  to  recover,  and  the  defendant's 
motion  for  a  directed  verdict  should  have 
been  sustained. 

Reversed. 


FITCEPPATRICK  v.  BOTHERAS  et  al 
(Supreme  Court  of  Iowa.    March  10,  1911.) 

1.  COWSTITDTIONAI,  LAW    (8    290*)— DUE   PBO- 

CES8  or  Law — Notice  of  Absbbsvent. 
Code  Supp.  1907.  {  1969— al2,  providing 
for  a  special  drainage  assessment  on  property, 
is  not  unconstitutional  because  it  does  not  pro- 
vide for  notice  to  mortgagees  of  such  assess- 
ment and  of  the  day  set  for  hearing  objections, 
though  the  assessment  may  impair  bis  security, 
as  a  mortgagee  takes  his  lien  subject  to  the 
rights  of  the  state  or  municipal  authority  to 
impose  taxes  and  assessments. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  U  871-875;  Dec.  Dig.  i 
290.*] 

2.  Dbaiks   (S  66*)  — Spxciai.  Assessuentb— 
poweb  to  levy. 

The  power  to  levy  a  special  assessment  for 
a  drainage  ditch  on  property  directly  benefited 
is  a  part  of  the  general  power  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Drains,  CSent 
Dig.  i  72;  Dec.  Dig.  !  66.*] 


'Ver  otbar  eaias  Me  sam*  t«ple  and  iwtlon  NUllBBR  la  Dee.  Die.  ft  Am.  Die.  Key  No.  Series  4b  R«p'r  Indexes 


Digitized  by 


Google 


164 


180  NORTHWE>STKRN  RBPORTEEt 


(Iowa 


Appeal  from  District  Court,  Story  Coun- 
ty;  G  H.  Albrook,  Judge. 

Action  In  equity  to  foreclose  a  second 
moWgage  on  certain  dcaerlbed  real  property. 
The  defendant  Fowler,  as  county  treasurer, 
was  made  a  party  with  the  allegation  that 
a  special  assessment  on  the  property  for  a 
drainage  ditch  was  Invalid,  and  a  part  of  the 
relief  asked  was  that  said  county  treasurer 
be  perpetually  enjoined  from  enforcing  the 
collection  of  said  special  assessment  The 
county  treasurer  interposed  a  demurrer  to 
the  petition,  which  demurrer  was  sustained. 
Whereupon  judgment  was  entered  against 
plaintiff  for  costs,  and  plaintiff  appeals.  Af- 
firmed. 

Fitctipatrick  &  McGall,  for  appellant  S. 
H.  Addison  and  Burnham  &  Egermayer,  for 
appellees. 

SfcGLAIN.  J.  The  validity  of  the  special 
drainage  assessment  on  the  mortgaged  prop- 
erty Is  questioned  by  appellant  on  the  ground 
that  the  statute  does  not  provide  for  notice 
to  mortgagees  of  the  amount  of  such  assess- 
ment apportioned  to  each  tract  and  of  the 
day  set  for  hearing  objections  to  such  as- 
sessment Code  Supp.  1907,  {  1989— al2.  A 
prior  section  (1989 — a3)  requires  notice  to  be 
served  upon  owners  of  land  within  the  pro- 
posed drainage  district  and  upon  persons  in 
actual  occupancy  of  any  such  land  and  ni>- 
on  each  llenholder  or  incumbrancer  of  any 
land  through  which  or  abutting  upon  which 
the  proposed  improvement  extends  as  shown 
by  the  county  record  of  the  proceedings  for 
establishing  the  district  and  It  Is  conceded 
that  plaintiff  as  mortgagee  was  given  the  no- 
tice thus  provided  for;  the  mortgaged  prop- 
erty abutting  in  fact  upon  the  proposed  Im- 
provement. But  plaintiff  had  no  notice  of 
the  assessment,  and  no  opportunity  there- 
fore, as  he  contends,  to  file  objections  to  the 
specific  assessment  npon  the  mortgaged  prop- 
erty. For  the  appellee  It  Is  contended  tliat 
failure  of  the  statute  to  provide  for  any  no- 
tice to  mortgagees  or  other  lienholders  would 
not  render  it  unconstitutional,  and  that  the 
notice  which  was  in  fact  provided  for  and 
given  to  appellant  of  the  proceedings  to  es- 
tablish the  district  was  sufficient  to  charge 
him  with  notice  of  all  subsequent  proceed- 
ings. 

Notwithstanding  the  averments  of  plain- 
tiff's petition  that  the  mortgagor  Is  Insolv- 
ent, so  that  the  debt  secured  by  plaintiff's 
second  mortgage  cannot  be  satisfied  as  a  per- 
sonal obligation,  and  that  the  value  of  the 
property  is  such  that,  if  the  special  assess- 
ment be  enforced  against  It,  appellant's  sec- 
ond mortgage  Hen  will  be  practically  value- 
less, we  think  that  appellant  cannot  com- 
plain that  under  the  drainage  proceedings  he 
is  deprived  of  property  without  due  process 
of  law.  It  must  be  conceded  of  course  that 
as  to  a  property  owner  a  statute  is  unconsti- 
tutional which  provides  for  a  levy  of  a  spe- 


cial assessment  upon  hla  property  without 
some  form  of  notice  which  will  enable  him 
to  appear  in  the  proceedings-  and  question 
at  the  proper  stage  the  propriety  and  fair- 
ness of  the  assessment  Beebe  v.  Magoun, 
122  Iowa,  94,  97  N.  W.  986,  101  Am.  St  Rep. 
259 ;  Ross  v.  Board  of  Supervisors,  128  Iowa, 
427,  104  N.  W.  506,  1  L.  R.  A.  (N.  S.)  431. 
But  we  have  never  held  that  mortgagees  and 
other  lienholders,  or  persons  simply  having 
such  interest  In  the  property  that  they  may 
possibly  be  affecting  by  the  enforcement  of 
a  special  assessment  against  it  are  entitled 
to  notice  and  an  opportunity  to  be  held  in 
such  proceedings.  The  power  to  levy  a  spe- 
cial assessment  for  pnbllc  Improvements  on 
the  property  directly  benefited  is  a  part  of 
the  general  power  of  taxation.  Seattle  v. 
Hill,  14  Wash.  487.  45  Pac.  17,  35  L.  R.  A. 
372,  and  notes;  Murphy  v.  Beard,  138  Ind. 
560,  38  N.  E.  33;  Wabash  B.  R.  Co.  v.  Com- 
missioners of  Drainage  District,  134  III.  884, 
25  N.  E.  781,  10  L.  R.  A.  285. 

A  mortgagee  takes  his  Hen  subject  to  the 
rights  of  the  state,  or  of  any  municipal  au- 
thority to  which  the  power  is  properly  dele- 
gated, to  impose  on  the  proi)erty  in  ac- 
cordance with  law  not  only  general  taxes, 
but  special  assessmenta  He  is  not  the  own- 
er of  the  property,  but  a  llenholder  merely, 
and  the  fact  that  Incidentally  the  value  of 
the  lien  may  be  Impaired  by  the  enforce- 
ment against  the  property  of  general  or  spe- 
cial taxes  does  not  give  him  a  constitutional 
right  to  be  notified  of  the  proceedings  under 
which  such  taxes  are  Imposed.  The  possible 
impairment  of  his  lien  does  not  amount  in 
such  cases  to  a  taking  of  property  without 
due  process  of  law.  Provident  Instltation 
V.  Jersey  City,  113  U.  S.  506,  5  Sup.  Ct  612, 
28  L.  Ed.  1102 ;  Murphy  v.  Beard,  supra. 

The  Legislature  might  properly  provide 
therefore,  as  It  has  done  (in  Code  Supp.  1907, 
{  1989 — a45),  that  the  special  assessment  for 
drainage  purposes  when  levied  shall  be  a 
lien  on  the  premises  upon  which  It  Is  assess- 
ed to  the  same  extent  and  in  the  same  man- 
ner as  taxes  levied  for  county  and  state  pur- 
poses. See  Code,  {  1400.  And  although  the 
mortgagee  of  the  premises  has  not  had  notice 
of  the  proceedings,  such  an  assessment  takes 
priority  over  the  Hen  of  his  mortgage.  The 
statute  BO  expressly  provides,  and  It  is  con- 
ceded that  a  general  tax  Hen  has  priority 
over  the  lien  of  a  prior  mortgagee. 

This  question  has  often  arisen  In  other 
states,  and  it  seems  to  have  been  uniformly 
held  that,  if  the  statute  provides  for  a  supe- 
rior Hen  as  the  result  of  special  assessments, 
the  mortgagee  has  no  ground  of  complaint, 
although  he  is  not  by  notice  or  otherwise 
made  party  to  the  proceedings  in  which  the 
assessment  is  levied.  Dressman  r.  Slmonln, 
104  Ky.  693,  47  S.  W.  767;  Norwich  v.  Hub- 
bard, 22  Conn.  587 ;  People  v.  Weber,  164  111. 
412,  45  N.  R  723;  Wilson  v.  California  Bank, 
121  Cal.  630,  64. Pac.  119;  1  Alibott,  Mun. 
Orp.  i  639. 
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As  the  statute  -would  have  been  valid  there- 
fore -without  any  provision  for  notice  to 
plalntifl  as  mortgagee,  we  have  no  occasion 
to  determine  whether  the  notice  which  was 
in  fact  given  to  him  of  the  proceedings  to 
establish  the  drainage  district,  so  that  h^ 
might  Join  In  the  special  proceedings  for  the 
assessment  of  damages  to  the  land  from  the 
taking  of  a  portion  thereof  for  the  construc- 
tion of  the  ditch  across  or  over  such  land, 
-was  sufficient  to  charge  him  with  notice  of 
the  subsequent  proceedings  for  the  levying 
of  the  special   assessment. 

The  Judgment  of  the  trial  court  Is  affirmed. 


^liARSON  V.  WEBSTER  COUNTT  et  al. 
(Supreme  Court  of  Iowa.    March  8,  1911.) 

1.  Appeai.  and   Erbob   (I   1051*)— Review- 
Harmless  Ekbob. 

Where  testimony  as  to  the  width  of  a  tlitch 
was  admitted  on  the  part  of  the  plaintiff  to 
show  how  much  land  was  taken,  and  it  was  In 
accord  with  that  of  the  engineer  in  charge  of 
the  ditch  who  testified  jFor  the  defendant.  Its 
admission  was  harmless,  if  erroneoos. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec.  Dig.  { 
1051.*] 

2.  EviDEiTCx  (J  215*)— Admissions— Petition. 

Where  the  owner  of  a  320-acre  farm  through 
which  a  drainage  ditch  was  established  testified 
that  150  acres  were  under  cultivation,  a  peti- 
tion for  the  drain  signed  by  him  and  others, 
reciting  that  the  land  in  that  district  was  sub- 
ject to  overflow  and  too  wet  for  cultivation, 
was  not  an  admission  contradictory  to  his  testi- 
mony CM  to  the  amount  of  tillable  land  on  his 
farm. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  754-759;   Dec  Dig.  i  215.»] 

3.  Witnesses  ({  248*)  —  IExamination  —  AN- 
SWEBS— Rbbponbivkness. 

Where  a  witness  testifying  as  to  the  Injury 
to  land  caused  by  a  drainage  ditch  after  stating 
the  value  per  acre  of  the  land  before  the  con- 
struction of  the  ditch,  was  aslced  what  was  its 
present  value,  his  answer  that  it  was  worth 
about  $350  less  was  properly  allowed,  for  a 
mere  compntati<xi  would  show  the  present  value 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  861-863;    Dec.  Dig.  {  248.*] 

4.  WiTKESSEs  (J  247*)  —  Examination  —  Dis- 

CBEIION  or  COUBT. 

The  court  has  a  discretion  as  to  the  form 
of  answers  of  witnesses  testifying  as  to  the 
amount  of  damages. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  858-860 ;   Dec.  Dig.  |  247.*] 

B.  Affxal  and  Ebsob  (I  1047*)  —  Review — 

HABMI.E88  EBBOB. 

Where  the  answer  of  a  witness  as  to  the 
amount  of  damage  caused  by  a  drainage  ditch 
was  stricken  out,  but  the  same  witness  ^ave  bis 
opinion  during  his  subsequent  examination,  the 
error,  if  any,  was  harmless. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4149;    Dec.  Dig.  f  1047.»] 

&  Eminent  Domain  (i  222*)- Instbuctions— 
"Establishment'  '—  'Constbuction,  ' ' 
Although  the  term  "establishment"  of  a 
drainage  ditch  means  the  action  of  the  board  of 
supervisors  in  ordering  it,  and  "construction" 
means  the  actual  work,  these  terms  are  so  inter- 


changeable that,  in  the  absence  of  evidence 
showing  greater  damage  at  one  point  than  an- 
other, they  may  be  used  as  synonymous  in  In- 
structions in  a  proceeding  to  assess  damages  for 
the  taking  of  land  for  a  drainage  ditch. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fS  502-567 ;   Dec.  Pig.  {  222.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1465^1468;   vol.  3,  p.  2475.] 

7.  Eminent  Domain  ({  221*)  — Establish- 
ment OF  Drain— Damages— w'aiveb. 

A  landowner,  through  whose  land  a  drain- 
age ditch  had  lieen  established,  requested  the 
board  of  supervisors  to  change  its  location,  and 
the  engineer  in  charge  recommended  that  the 
line  of  the  ditch  be  changed,  stating  that  the 
recommendation  was  at  the  request  of  property 
owners,  who  would  remove  certain  trees  from 
the  proposed  site  of  the  drain.  Members  of  the 
hoard  claimed  that  the  landowner  agreed  to 
waive  any  claim  for  damages  if  the  site  of  the 
ditch  was  changed.  His  alleged  offer  was  not 
made  to  the  board  in  session,  and  their  records 
failed  to  show  that  any  action  upon  it  had  been 
taken.  Beld  that,  in  a  proceeding  for  the  as- 
sessment of  his  damages  for  taking  and  injuring 
land,  the  question  of  waiver  was  properly  taken 
from  the  jury,  for  the  offer  was  not  made  to 
the  board,  but  to  individuals  composing  It ;  the 
change  having  resulted  in  a  reduction  of  the 
award  of  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  560,  561 ;   Dec.  Dig.  §  221.*] 

8.  Appeal  and  Ebbob  (J  228*)— Pbesenta- 
tion  of  Grounds  of  Review  in  Lowxb 
CouBT— Necessity. 

Questions  as  to  the  validity  of  a  land- 
owners appeal  to  the  district  court  from  an 
award  of  damages  for  the  establishment  of  a 
drain  cannot  be  raised  for  the  first  time  on  ap- 
peal to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeai  and 
Error,  Cent.  Dig.  Si   1374-1381;    Dec  Dig.  | 

Appeal  from  District  Court,  Wetrater  Coun- 
ty; Chas.  E.  Albrook,  Judge. 

Appeal  from  the  allowance  of  damages  in 
a  drainage  proceeding.  The  plaintiff  appeal- 
ed to  the  district  court  from  the  allowapce 
made  by  the  Board  of  Supervisors.  XIpoA 
trial  of  the  appeal  in  the  district  court,  be 
was  awarded  an  increased  sum.  From  such 
allowance,  the  defendants  have  appealed  to 
this  court 

M.  J.  Mitchell  and  F.  A.  Orosenbaugb,  for 
appellants.  Healy  &  Healy  and  H.  W.  Stowe, 
for  appellee. 

EVANS,  J.   The  plaintiff  was  the  owner  of 

the  N.  ^  of  section  18,  in  Colfax  township, 
Webster  county,  containing  332  acres.  Th^ 
tMard  of  supervisors  of  such  county  estab- 
lished a  drainage  ditch  by  proper  proceed- 
ings, and  two  branches  thereof  were  laid 
through  the  land  of  plaintiff.  These  branch- 
es extended  in  a  direction  nearly  north  and 
south.  One  was  laid  about  on  a  central  line 
through  the  east  quarter  section  and  the  other 
within  about  20  feet  of  the  west  line  of  the 
farm.  About  nine  acres  of  his  ground  was 
appropriated.  The  Jury  awarded  damages  Id 
the  sum  of  $1,000.  The  appellant  complains 
of  certain  proceedings  had  upon  the  trial 
which  we  wUl  proceed  to  consider. 


•For  otbcr  easM  see  same  topic  and  seetloD  NVHBER  In  Dec.  Dig.  A  Am.  Dig.  Kay  No.  Barlea  ftRep'r  Indexea 
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1.  Tbe  west  branch  of  the  ditch  had  been 
constructed  preyious  to  the  trial.  One  Havl- 
land,  a  witness  for  the  plaintiff,  was  permit- 
ted to  testify  to  measurements  of  tbe  ditch 
which  he  made  at  certain  points.  This  was 
objected  to  upon  the  ground  that  only  official 
measurements  conld  be  considered,  and  that 
these  were  determined  by  the  engineer's  re- 
port This  witness  testified  that  at  the  point 
where  he  measured  the  ditch  was  30  feet  wide 
at  the  top.  On  behalf  of  defendant,  the  en- 
gineer testified  that  the  ditch  would  average 
about  24  feet  at  the  top.  Tbe  witnesses  on 
both  sides  agreed  that  the  total  area  of  plaln- 
tilTs  land  appropriated  by  such  ditch  was  ap- 
proximately four  acres.  In  our  view  tbe  dif- 
ference between  the  testimony  of  Haviland 
and  the  engineer  on  that  question.  If  any,  was 
not  enough  to  furnish  any  ground  of  com- 
plaint to  either  party.  Granting  that  the 
official  dimensions  should  control,  the  prac- 
tical execution  of  the  work  almost  of  neces- 
sity involves  some  excess  of  excavation.  Tbe 
purpose  of  this  testimony  was  to  ascertain 
the  area  of  the  land  taken  and  the  quantity 
of  dirt  thrown  into  the  embankments.  As  a 
practical  question  it  can  be  determined  only 
approximately  at  best  We  think  the  com- 
plaint of  appellants  at  this  i>oInt  is  without 
merit 

2.  Tbe  plaintiff  testified  to  the  general 
character  of  his  land,  and  stated  that  about 
125  to  150  acres  of  the  same  was  in  cultiva- 
tion. For  tbe  alleged  purpose  of  contradict- 
ing this  testimony,  the  appellants  offered  in 
evidence  the  petition  filed  before  the  board 
of  supervisors  asking  for  the  establishment 
of  the  drainage  district.  This  i>etltion  con- 
tained the  name  of  the  appellee  as  one  of 
the  petitioners.  The  petition  described  the 
proposed  district  in  general  terms  as  contain- 
ing Iftnd  subject  to  overflow  and  too  wet  for 
cultivation,  and  that  the  proposed  ditch 
would  reclaim  "large  tracts  of  land  for  cul- 
tivation," etc.  The  theory  of  the  appellants 
is  that  the  statements  of  this  petition  were 
in  tbe  nature  of  an  admission,  and  that  they 
were  contradictory  to  the  testimony  of  tbe 
appellee  concerning  tbe  amount  of  tillable 
land  upon  his  farm.  We  see  nothing  In  the 
petition  that  is  in  any  degree  inconsistent 
with  tbe  testimony  of  the  plaintiff.  He 
claimed  less  than  half  his  farm  to  be  tillable. 
This  surely  left  large  tracts  to  be  reclaimed 
apon  his  farm,  saying  nothing  of  similar 
tracts  contained  in  the  rest  of  the  district 
which  were  necessarily  within  the  contem- 
plation of  the  petition.  We  think,  therefore, 
that  no  Inconsistency  is  presented  between 
the  statement  of  the  petition  and  the  plain- 
tiff's testimony.  The  petition,  therefore, 
could  not  be  construed  as  an  admission  con- 
tradictory to  his  testimony. 

8.  One  Parel  testified  as  a  witness  on  be- 
half of  appellants.  He  stated  that  tbe  farm 
of  appellee  prior  to  the  establishment  of 
the  ditch  was  worth  about  $60  an  acre.  Up- 
on being  asked  to  state  bow  mnch  it  waa 


worth  after  the  establishment  of  the  ditch, 
he  answered  that  it  was  worth  about  |850 
less.  This  answer  was  stricken  upon  mo- 
tion of  appellee.  Tbe  answer  was  repeated 
in  varying  form,  and  successively  sirlcken  by 
the  court  The  reasMi  for  such  ruling  was 
that  the  answer  was  a  departure  from  the 
usual  method  of  such  testimony,  in  that  it 
failed  to  state  the  value  of  the  farm  after 
the  establishment  of  the  ditch.  We  are  of 
the  view  that  the  trial  court  might  properly 
have  allowed  the  answer  to  stand;  the  wit- 
ness having  stated  the  previous  value  of  the 
land.  Millard  v.  Webster  City,  113  Iowa, 
220.1  But  the  answer  was  a  departure  from 
the  formal  method  which  was  being  pursued 
In  tbe  examination  of  witnesses  on  that  ques- 
tion, and  some  discretion  must  be  permitted 
to  the  trial  court  in  such  case.  Moreover,  the 
witness  was  permitted  to  testify  later  that 
the  after  value  of  tbe  farm  was  about  $58 
an  acre.  This  gave  the  appellants  the  full 
benefit  of  the  opinion  of  the  witness  on  that 
question,  anrf  they  were  In  no  manner  preju- 
diced by  the  previous  ruling,  even  If  it  were 
technically  erroneous. 

4.  The  trial  court  gave  the  following  in- 
structions among  others: 

"(4)  The  plalnOfTs  measure  of  recovery  is 
the  difference  in  the  fair  and  reasonable  mar- 
ket value  of  his  property  as  it  was  before 
the  ditch  was  located  and  constructed  across 
it  and  the  fair  and  reasonable  market  value 
of  the  same  after  tbe  said  ditch  was  located 
and  constructed  therein,  not  taking  Into  con- 
sideration any  of  the  benefits  to  plaintiff's 
land  resulting  from  the  construction  of  said 
ditch.  In  no  event  however,  can  you  allow 
plaintiff  less  than  the  fair  and  reasonable 
market  value  of  the  land  actually  taken  from 
plaintiff  in  the  making  of  tbe  said  improve- 
ment at  or  about  tbe  time  taken. 

"(6)  You  will  observe  from  the  foregoing 
that  you  are  in  no  wise  concerned  in  the 
benefit,  if  any,  of  tbe  Improvement  to  the 
land  of  tbe  plaintiff.  This  benefit  Is  a  matter 
to  be  considered  by  another  tribunal,  and  you 
are  only  required  to  determine  the  amount 
of  damages  plaintiff  sustains  on  account  of 
the  construction  across  and  upon  his  land 
of  the  improvement  in  question,  not  consider- 
ing any  benefits,  If  any,  to  bis  land." 

"(8)  When  you  retire  to  your  Jury  room, 
yon  will  first  determine  what  has  been  prov- 
en to  you  by  a  preponderance  of  the  evidence 
to  have  been  the  fair  and  reasonable  mar- 
ket value  of  tbe  plaintiff's  land  immediately 
before  the  time  of  tbe  establishment  of  the 
ditch  in  question.  You  will  then  proceed  to 
determine  the  fair  and  reasonable  market 
value  of  the  said  land,  as  established  by  a 
preponderance  of  the  evidence,  immediately 
after  tbe  location  of  said  ditch,  not  consider- 
ing the  benefits,  if  any,  accruing  to  said  land 
as  the  result  of  the  construction  of  said 
ditch.  The  difference  between  these  two 
amounts  shall  and  must  be  your  verdict" 

It  is  urged  that  these  instructions  were  In- 

»  M  N.  W.  1W4. 
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consistent.  In  tbat  InatructlonB  4  and  6  di- 
rected the  jury  to  allow  as  damages  the  dif- 
ference in  the  yalue  of  the  farm  before  and 
after  the  construction  of  the  ditch,  whereas 
instruction  8  fixed  the  establishment  of  the 
ditch  as  the  time  when  comparison  of  value 
should  be  made.  The  ditch  was  established 
by  order  of  the  board  in  September,  1908, 
whereas  the  west  branch  of  it  was  construct- 
ed across  appellee's  land  about  one  year  lat- 
er. Such  iDranch  was  constructed  before  the 
trial.  The  east  branch  had  not  been  con- 
structed at  the  time  of  the  trial.  That  there 
is  a  distinction  to  be  observed  for  some  pur- 
poses between  the  establishment  of  the  ditch 
and  the  construction  of  it  is  plain.  The 
words  were  evidently  used  by  the  trial  court 
as  interchangeable  and  as  synonymous  for 
the  practical  purposes  of  the  case.  For  the 
purpose  of  ascertaining  damages,  they  are 
so  closely  related  and  so  bound  together  as 
to  be  quite  inseparable.  Technically  speak- 
ing, the  mere  establishment  of  a  ditch  by 
official  action  of  the  board  does  not  of  itself 
work  damages  to  claimant's  farm,  and  yet 
the  prospective  damage  must  be  inquired  into 
and  ascertained  after  such  establishment  and 
often  before  the  actual  construction.  But 
the  damages  in  such  case  are  measured  and 
ascertained  on  the  theory  that  there  will  be 
a  construction  of  the  ditch.  It  sometimes 
hapi)ens  that  the  trial  of  an  appeal  in  the 
district  court  Is  had  after  the  actual  con- 
struction has  taken  place.  In  such  a  case  the 
inquiry  naturally  turns  to  the  constructed 
ditch  as  the  concrete  thing.  The  construc- 
tion of  the  ditch  is  in  pursuance  of  the  estab- 
lishment of  it  and  the  establishment  of  the 
ditch  is  a  necessary  preliminary  to  the  con- 
struction of  it  Without  the  establishment, 
the  construction  would  be  illegal.  Without 
the  construction,  the  establishment  would  be 
harmless  and  without  damage.  We  think, 
therefore,  that  the  interchangeable  use  of 
these  terms  in  such  a  case  as  the  present  ooe 
is  not  misleading,  and  that  the  terms  are 
in  a  certain  sense  synonymous  for  the  pur- 
pose of  such  case.  In  Gish  v.  Hamilton 
County,  136  Iowa,  155,  113  V.  W.  757,  It  was 
said  tbat  the  damages  should  be  fixed  by  the 
difference  in  the  value  of  the  land  Immedi- 
ately before  and  after  the  construction  of  the 
ditch.  In  that  case  the  establishment  of  the 
ditch  was  had  on  September  26,  1005,  and 
the  trial  in  the  district  court  was  had  May 
12,  1906.  The  real  complaint  made  by  ap- 
pellants in  su4h  case  was  that  the  trial  court 
submitted  the  question  of  difference  of  value 
in  the  present  tense,  thus  fixing  the  time  of 
ttie  trial  as  the  time  of  comparison,  instead 
of  the  time  of  establishment  some  mouths 
previous.  It  is  evident,  therefore,  that  the 
word  "oonstmctlon"  was  used  In  the  opinion 
in  that  case  somewhat  in  the  synonymous 
sense  which  we  have  already  discussed.  Or- 
dinarily it  will  make  no  practical  difference 
which  point  of  time  is  taken  for  the  com- 
parison of  valnee.    Unless  it  be  made  to  ap- 


pear, therefore,  that  the  diCCerence  In  value 

is  greater  or  less  at  one  point  than  at  th^ 
other,  we  caimot  deem  the  interchangeable 
use  of  these  terms  as  misleading  or  prejudi- 
cial. Bee  Richardson  v.  Webster  City,  111 
Iowa,  428,  82  N.  W.  920;  Renwick  v.  Rail- 
road Co.,  49  Iowa,  664;  Hartley  v.  Railroad 
Co.,  85  Iowa,  455,  52  N.  W.  352.  In  none 
of  the  above  cases  was  the  distinction  observ- 
ed between  the  establishment  and  construc- 
tion of  the  improvement. 

5.  The  west  branch  as  originally  estab- 
lished was  laid  about  150  feet  east  of  ap- 
pellee's west  line,  and  ran  nearly  parallel 
with  It  from  the  north  line  to  a  point  300 
feet  north  of  the  south  line,  and  then  turned 
west  After  appellee's  appeal  had  been  taken 
to  the  district  court,  he  had  a  talk  with  the 
engineer  in  charge  of  the  improvement,  and 
with  some  members  of  the  board  of  super- 
visors, wherein  he  asked  that  the  line  of  the 
ditch  be  changed  and  laid  over  against  his 
west  line.  Some  members  of  the  board  visit- 
ed the  ground  in  company  with  the  engineer 
and  the  appellee.  A  row  of  small  trees  oc- 
cupied appellee's  west  line,  and  these  he 
agreed  to  cut  It  is  claimed  on  behalf  of  ap- 
pellants that  the  appellee  also  agreed  to 
waive  his  claim  for  damages  for  this  west 
branch.  If  It  should  be  moved  over  on  his 
west  line.  A  few  days  later  the  engineer 
presented  to  the  board  of  supervisors  the 
following  report,  which  was  duly  approved 
by  the  board  of  supervlBors:  "Honorable 
Board  of  Supervisor?,  Webster  County,  Iowa. 
Gentlemen:  I  wish  to  malce  the  following 
recommendation  regarding  drainage  district 
No.  67:  That  the  line  of  the  open  ditch 
through  the  westerly  portion  of  sections  7 
and  18  Colfax  township  be  so  located  that 
the  ditch  will  be  along  the  west  side  of  said 
sections,  and  that  the  west  waste  bank  be 
deposited  on  the  highway  which  runs  along 
the  west  side  of  the  sections  mentioned,  as 
much  as  possible.  This  recommendation  is 
made  at  the  request  of  the  property  owners 
in  said  sections  through  whose  land  the 
ditch  will  be  located  and  with  the  express 
understanding  that  Mr.  E.  O.  Larson  will  re- 
move the  line  of  willow  trees  at  his  own  ex- 
pense, which  borders  the  west  edge  of  sec- 
tion 18.  Respectfully,  Chas.  H.  Reynolds,  En- 
gineer. Filed  September  16,  1009.  Approved 
by  Board  September  18,  1900." 

In  pursuance  of  this  reiwrt  of  the  engineer 
and  the  approval  of  the  board,  the  line  of 
the  west  branch  was  shifted  130  feet  to  the 
west  which  carried  it  to  a  line  20  feet  east 
of  appellee's  west  line.  At  the  time  of  the 
trial  In  January,  1910,  the  defendants  filed 
an  additional  answer  pleading  an  agreement 
with  the  plaintiff  to  the  effect  already  stated. 
After  hearing  the  testimony,  the  trial  court 
withdrew  it  from  the  consideration  of  the 
jury,  and  complaint  is  made  of  this  ruling. 
The  evidence  at  best  was  quite  indefinite.  It 
will  be  noted,  too,  that  the  engineer  in  his 
amended  report  expressly  specified  the  condl- 
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tlon  npon  which  It  was  made  as  that  Laraon 
should  cnt  the  willows.  Whatever  was  said 
by  the  plaintiff  was  said  to  certain  members 
of  the  board  not  in  session,  and  no  action  of 
the  board  was  ever  taken  with  reference 
thereto  so  far  as  appears  from  the  official 
record.  We  think,  therefore,  that  the  ruling 
was  proper.  The  new  Io<aitlon  of  the  ditch 
undoubtedly  injured  the  appellee  less  than 
the  original  location.  A  smaller  area  of  his 
land  was  appropriated.  The  Inquiry  Into 
appellee's  damages  was  made  upon  the  basis 
of  this  change  and  the  assessment  was  nec- 
essarily made  by  the  Jury  upon  such  basis, 
and  the  appellants, '  therefore,  got  the  full 
benefit  of  it  in  reduced  damages. 

6.  At  the  time  of  the  change  of  location  re- 
ferred to  in  the  foregoing  paragraph,  the  ap- 
pellee's appeal  was  then  pending  in  the  dis- 
trict court,  and  came  on  for  trial  a  few 
months  later.  It  is  now  urged  that  his  ap- 
peal was  from  the  allowance  of  damages  for 
the  former  location,  and  not  for  damages 
caused  by  the  new  location  or  establishment 
It  is  urged  that,  after  the  change  of  location 
In  pursuance  of  the  amended  report  of  the 
engineer,  the  appellee  should  have  filed  a  new 
'^laim  for  damages,  and  that,  having  failed 
to  do  so,  he  has  no  standing.  This  question 
IS  not  without  its  difficulties.  The  dalm 
originally  filed  by  appellee  was  broad  enough 
in  its  terms  to  include  damages  arising  oat 
of  either  location,  and  it  is  urged  by  appel- 
lee that  that  was  sufficient  and  that  it  would 
have  been  a  mere  idle  form  for  him  to  refile 
the  same  dalm  merely  for  the  purpose  of 
prosecuting  an  appeal.  Our  attention  is  al- 
so directed  to  the  fact  that  this  polat  was 
In  no  manner  presented  in  the  trial  court,  and 
Is  presented  here  for  the  first  time.  This  of 
itself  is  fatal  to  our  further  consideration 
of  the  question. 

We  find  no  prejudicial  error  in  the  record, 
and  the  order  below  must  be  affirmed. 

Affirmed. 


DURST  T.  CITY  OF  DBS  MOINBSS  et  aL 

(Supreme  Court  of  Iowa.    March  10,  1911.) 

1.  Municipal  Cobpokationb  (f  294*)  — 
Public  Impbovements  —  Resolutions  or 
Necessitt— Notice— Time  of  Notice. 

Code,  f  810,  defines  what  the  resolution  of 
necessity  required  in  case  of  street  pavinf  shall 
contain,  and  requires  the  cit^  council  to  ^'cause 
twenty  days'  notice  of  the  time  when  said  res- 
olution will  be  considered  •  ♦  •  to  be  giv- 
en by  four  publications  in  some  newspaper  of 
general  circulation  *  *  *  the  last  of  which 
shall  not  be  less  than  two  nor  more  than  four 
weeks  prior  to  the  time  fixed  for  Its  consid- 
eration,^' when  the  property  owners  may  appear 
and  object  to  the  improvement.  Held,  that  the 
statute  only  contemplated  that  there  should  be 
notice  by  publication  at  least  20  days  before 
the  hearing  of  objections  to  the  resolution  of 
necessity,  and  the  publication  of  notice  31,  30, 
10,  and  16  days,  respectively,  before  snch  hear- 


ing was  a  sufficient  eompUanos  widi  the  stat- 
ute. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Cc^rations,  Cent.  Dig.  SS  770-788;   Dec.  Dig. 

2.  MUNICIPAI.  COBPOBATIOirs  (|  293*>— PUB- 
LIC Improvements— Paving  —  RxsoLunoir 
or  Necessitt. 

A  provision  of  the  resolution  of  necessity 
in  street  paving  proceedings  that  the  expense 
of  making  the  improvements  should  be  assessed 
against  property  abutting  thereon  and  against 
railway  companies  whose  tracks  are  located 
thereon  in  accordance  with  the  law  sufficiently 
showed  an  intention  to  assess  the  entire  ex- 
pense of  the  improvement,  including  that  of  in- 
tersections, against  the  abutting  property;  the 
Code  not  requiring  specific  reference  to  inter- 
sections in  the  resolution  of  necessity,  or  notice 
thereof,  section  817  merely  permittinig  the  cost 
of  improving  street  intersections  to  be  assessed 
against  the  abutting  property  in  proportion  to 
the  linear  front  feet  fronting  or  abutting  upon 
such  improvement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  773-775;  Dec.  Dig. 
{  293.*] 

3.  Municipal  Cobpobations  (S  493*)- Pub- 
.  Lie   Imfbovement  —  Assessments  —  Coir- 

riBMATiON  bt  Council— lBBEaui.ABinES. 
In  a  resolution  of  the  city  council  adoptinc 
the  schedule  of  assessment  for  street  paving  ana 
reciting  that  the  assessments  were  in  proportion 
to  the  special  benefits  conferred  by  the  improve- 
ment, and  not  in  excess  thereof,  and  not  in  ex- 
cess of  25  per  cent,  of  the  actual  cost  of  the 
same,  the  word  "cost"  was  inadvertently  used 
for  'Value,"  and  did  not  affect  the  validity  of 
the  proceeding. 

[EM.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  i  1160;  Dec.  Dig.  | 
493.»] 

4.  Pleading   (|  214*)— Dkmubbeb— Aduis- 

SIONS. 

A  demurrer  to  the  petition  in  a  suit  to  set 
aside  an  assessment  for  street  improvements 
admitted  the  allegations  of  the  petition  as  to 
the  value  of  the  assessed  property. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  !{  525-634;   Dec.  Dig.  i  214.*] 

6.  Municipal  Cobpobations  (i  513*)— Pub- 
lic Impbovements  — Review  or  Pboceed- 
1NQ8— Manneb  op  Review. 

Code,  {  824,  provides  that  all  objections  to 
assessments  for  street  improvements  not  made 
before  the  council  shall  be  deemed  waived,  and 
section  839  permits  one  affected  by  the  levy  of 
a  special  assessment  to  appeal  to  the  district 
court  and  provides  that  upon  snch  appeal  all 
questions  touching  the  validity  of  the  assessment 
shall  be  determined.  Held,  that  the  objection  that 
an  assessment  exceeded  the  amount  prescribed 
by  Code  Supp.  1907, 1 792a,  providing  that  an  as- 
sessment shall  not  exceed  25  per  cent  «(  the  ac- 
tual value  of  the  tract  the  last  preceding  assess- 
ment to  be  prima  facie  evidence  of  sadi  value, 
must  be  made  before  the  city  council  and  an 
appeal  taken  to  the  district  court  from  an  ad- 
verse determination,  and  hence  an  owner  may 
not  ignore  such  remedy,  and  bring  an  independ- 
ent suit  in  equity  to  obtain  relief  from  the  as- 
sessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1198;  Dee.  Dig.  | 
618.*] 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howei  Judge. 

The  plaintiff  appeals  from  an  order  sus- 
taining a  demurrer  to  Ills  petition.    Affirmed. 
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Dale  ft  Harylson,  for  appellant  Robert 
O.  Brennan  and  James  M.  Parsons,  for  aiH 
pelleea. 

IiADD,  J.  Plaintiff  owned  the  east  half 
of  lot  1  and  the  east  half  of  lot  18,  In  Shep- 
Itard's  addition  to  the  city  of  Des  Moines. 
Each  of  these  half  lots  was  41  feet,  extend- 
ing east  and  west,  by  67  feet  north  and  south 
abutting  on  East  Second  street.  The  city 
caused  this  street  to  be  paved  from  Orand 
avenue  to  Maple  street  and  special  assess- 
ments were  levied  as  follows: 

100.5  sq.  yd.  abutting  on  east  half  lot 
1  at  12.13 r. ?214.07 

Proportion  of  intersection  on  67  linear 

feet  48.83 

Pro  rata  expense 3.48 

Total   1286.38 

The  levy  on  each  half  lot  was  the  same. 
No  waiver  was  filed,  and  plaintiff  alleged 
that  these  assessments  were  made  without 
authority  of  law,  in  that  (1)  notices  fixing 
the  time  for  hearing  of  objections  to  the  pro- 
posed resolution  of  necessity  were  not  pub- 
lished as  required  by  law;  ^)  the  resolution 
did  not  specify  that  the  cost  of  Intersec- 
tions should  be  assessed  against  abutting 
property,  and  contains  no  provision  with  ref- 
erence thereto ;  and  (3)  the  total  assessments 
against  the  half  lots  amounted  to  $532.76, 
their  assessed  value  was  $1,500,  and,  as  no 
other  value  was  shown,  the  excess  over  |375 
was  void.  The  plaintiff  was  a  resident  of 
Woodbnry  county  without  actual  knowledge 
of  the  proceedings,  and  In  no  manner  partici- 
pated therein.  The  relief  sought  was  the 
vacation  of  the  assessments,  and  that  defend- 
ants be  restrained  from  collecting  them.  The 
demnrrer  sustahied  was  general  with  the 
suggestion  that  plaintiflTs  remedy  was  by 
appeaL 

1.  The  city  council  fixed  May  6,  1907,  as 
the  time  for  hearing  objections  to  the  propos- 
ed resolution  of  necessity,  and  notice  thereof 
was  published  on  the  5th,  6th,  19tb,  and  20th 
days  of  April,  1907.  In  other  words,  the 
publications  of  the  notice  were  31,  80,  16  and 
15  days  prior  to  the  time  of  heartaig,  and 
It  contended  that  this  was  not  such  service 
of  notice  as  was  exacted  by  statute  in  that 
three  publications  should  have  been  made 
more  than  20  days  previous  to  and  within 
28  days  previous  to  the  hearing.  Section  810 
of  the  Code,  after  defining  what  the  pro- 
posed resolution  of  necessity  shall  contain, 
dlrecta  the  dty  council  to  "cause  twenty 
days'  notice  of  the  time  when  said  resolution 
will  be  considered  by  It  for  passage  to  be 
given  by  foar  pnblicatlonB  In  some  newspa- 
per of  general  drcnlation  published  In  the 
dty,  the  last  of  which  shall  be  not  less  than 
two  or  more  than  four  weeks  prior  to  the 
time  fixed  for  Its  consideration,  at  which 
time  the  owne^  of  the  property  subject  to 
assessment  for  the  same  may  appear  and 
make  objection  to  the  contemplated  improve- 
ment or  sewer  and  the  passage  of  said  pro- 


posed resolution  at  which  hearing  the  same 
may  be  amended  and  passed  or  passed  as 
proposed."  The  contention  is  not  that  the 
notice  itself  was  defective,  but  that  this  stat- 
ute was  not  so  compiled  with,  as  to  consti- 
tute service  thereof,  and  that,  for  this  reason, 
no  jurisdiction  was  acquired  by  the  city 
council  to  proceed  In  the  matter  of  making 
the  improvement.  See  Reed  v.  City  of  Cedar 
Rapids,  187  Iowa,  107,  111  N.  W,  1013 ;  Ben- 
nett V.  City  of  Emmetsburg,  138  Iowa,  67, 
116  N.  W.  682;  Gallaher  v.  Garland,  126 
Iowa,  206,  101  N.  W.  867 ;  Nixon  v.  Burlhig- 
ton,  141  Iowa,  816,  115  N.  W.  239.  There  la 
no  ground  for  the  suggestion  that  all  publi- 
cations must  be  within  four  weeks  of  the 
time  fixed  for  the  hearing.  By  express  pro- 
visions of  the  statute,  the  last  publication 
might  be  one  day  less  than  20  days  before, 
and,  if  BO,  at  least  two  publications  might 
be  but  the  necessary  time  earlier.  Nor  do 
we  think  the  first  three  publications  neces- 
sarily must  be  previous  to  20  days  before 
such  time.  It  may  be  that,  had  the  statute 
merely  required  20  days'  notice  by  four  pub- 
Ucatlona,  the  last  must  have  been  20  days 
previous  in  order  to  have  constituted  com- 
pleted service,  but,  as  by  the  terms  of  the 
section  quoted  the  last  publication  may  be 
at  any  time  between  two  and  four  weeks 
previous  thereto,  it  Is  manifest  that  the 
Legislature  did  not  by  the  expression  "twen- 
ty days'  notice"  Intend  notice  by  completed 
service.  What  then  was  Intended  thereby? 
Plainly  enough  that  service  should  begin  20 
days  before;  that  Is,  there  should  be  some 
kind  of  notice  at  least  20  days  before  the 
hearing,  and  this  should  be  by  publication. 
If  so,  one  publication  would  comply  there- 
with quite  as  well  as  three.  This  seems  a 
fair  interpretation  of  the  statute,  and  we  are 
of  the  opinion  that  the  trial  court  rightly 
held,  that  as  the  first  publication  was  20 
days  and  the  last  14  days  prior  to  the  time 
fixed  for  hearing  objections  to  the  proposed 
resolution,  the  city  council  acquired  jurisdic- 
tion to  hear  and  pass  on  these  and  proceed 
accordingly. 

2.  Aside  from  the  following,  the  pcapoaeA 
resolution  of  necessity  contained  no  provi- 
sion for  the  cost  of  the  improvement:  "The 
expense  of  making  said  Improvements  to  be 
assessed  against  property  abutting  thereon 
and  against  railway  and  street  railway  com- 
panies whose  tracks  are  located  thereon  in 
accordance  with  the  law  governing  the  same." 
For  Intersections,  |48.83  was  assessed  against 
each  half  lot,  and  plaintiff  contends  that 
this  was  without  authority.  Section  817 
of  the  Code  enacts  that  the  cost  of  im- 
proving street  intersections  may  be  assessed 
against  the  property  abutting  or  fronting  on 
the  portion  of  the  street,  highway,  avenue,  or 
alley  so  Improved  in  proportion  to  the  linear 
front  feet  fronting  or  abutting  upon  such 
improvement  Otherwise  it  must  be  paid  by 
the  city.  Not  anything  in  the  Code  requires 
specific  reference  to  intersections  in  the  pro- 
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poeed  resolution  of  necessity  or  the  notice, 
and,  this  being  so,  the  portion  of  such  reso- 
lution quoted  Indicated  with  sufficient  par- 
ticularly the  design  of  assessing  the  entire 
expense  of  the  Improrement,  Including  that 
of  the  intersections  against  the  property 
abutting  thereon. 

3.  A  part  of  the  resolution  of  the  city  coun- 
cil adopting  the  schedule  of  assessments 
declared  that  "said  assessments  against 
said  lots  or  parcels  of  ground  are  hereby  de- 
clared to  be  In  proportion  to  the  special  bene- 
fits conferred  upon  said  property  by  such 
ImproTements  and  not  In  excess  thereof,  and 
not  In  excess  of  26  per  cent  of  the  actual 
cost  of  the  same."  It  Is  apparent  that  the 
word  "cost"  was  Inadvertently  used  Instead 
of  "valne."  The  petition  alleged  that  the 
assessed  yalne  was  $1,500,  and  that  this  was 
the  actual  value,  and  that  neither  the  engi- 
neer nor  city  council  had  estimated  or  deter- 
mined the  actual  value  of  the  half  lots,  and, 
of  course,  in  demurring  defendants  conceded 
the  facts  to  be  as  alleged.  Section  782a, 
Code  Supp.  1907,  provides  that  the  "assess- 
ment shall  not  exceed  twenty-five  per  cent, 
of  the  actual  value  of  the  lot  or  tract  at  the 
time  of  the  levy  and  the  last  preceding  as- 
sessment roll  shall  be  taken  as  prima  facie 
evidence  of  such  value."  Conceding  that  un- 
der this  statute,  the  assessment  should  not 
have  exceeded  25  per  cent  of  the  assessed 
value,  or  $375,  plaintiff's  remedy  was  by 
interposing  objection  to  the  error  before  the 
city  council  (section  824,  Code),  from  which 
appeal  to  the  district  court  was  more  available 
(section  839,  Code)  than  in  an  Independmt 
suit  in  equity.  The  legislature  having  es- 
tablished a  tribunal  for  the  correction  of 
such  errors,  and  having  declared  that  fail- 
ure to  submit  thereto,  save  in  case  of  fraud, 
shall  be  waiver  thereof,  resort  must  be  had 
to  such  tribunal  for  correction.  Minneapolis 
&  St.  Ia.  Ry.  V.  lindquist,  119  Iowa,  144,  93 
N.  W.  108;  Owens  v.  City  of  Marion,  127 
Iowa,  469,  103  N.  W.  881 ;  Nixon  v.  Burling- 
ton, 141  Iowa,  816,  115  N.  W.  239.  The  city 
council  had  authority  to  deterhiine  the 
amount  of  the  assessment  It  may  have  err- 
ed in  fixing  the  amount  by  not  treating  the 
assessable  value  in  the  circumstances  disclos- 
ed as  the  actual  value,  but  this  was  in  the 
exercise  of  power  It  had,  and  not  an  act 
without  authority. 

Affirmed. 


I/UTTSCHWAGEm  v.  FANK. 
(Supreme  C!oort  of  Iowa.     March  9,  1911.) 

1.  Ykndob  and  Pubchaseb  (i  44*)— Rxscis- 

SiON— Fbaud^Evidence. 

In  an  action  to  recover  purchase  money 
paid  on  sale  of  real  estate,  and  to  rescind  the 
contract  on  the  ground  of  fraud,  evidence  held 
insufficient  to  show  such  fraud. 

[EH.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  76 ;  Dec.  Dig.  f  44.*] 


2.  Homestead  (|  123*)— Cokvetawct  —  Rati- 
fication. 

Under  Code,  {  2974,  providing  that  no  con- 
veyance or  contract  to  convey  a  homestead,  if 
the  owner  is  married,  is  valid,  unless  the  hus- 
band and  wife  join  in  the  execution  of  the  same 
joint  Instmment  where  a  husband  alone  signs 
such  contract,  it  is  not  void,  but  may  be  sub- 
sequently ratified  by  tiie  wife. 

[Dd.  Note. — For  other  cases,  see  Homestead, 
Dec.  Dig.  i  128.*J 

3.  Homestead   ({  118*)— Con  vetanc»— Join - 
DEB  OP  Wife. 

Dnder  Code,  |  2974,  providing  that  no  con- 
veyance or  contract  to  convey  by  the  husband  is 
valid,  unless  the  hosband  and  wife  join  in  the 
execution  of  the  same  joint  instrnment  where  a 
contract  was  made  for  the  sale  of  land,  and  the 
wife  was  present,  but  did  not  sign,  because  tbe 
other  party  to  the  contract  and  the  scrivener 
told  her  it  was  not  necessary,  and  she  stood 
willing  at  all  times  to  sign  upon  request  and 
did  sign  the  deed  placed  in  escrow  at  the  time 
fixed  therefor,  the  contract  was  valid  and  bind- 
ing. 

[Eld.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  8S  203-209;    Dec.  Dig.  i  11&*] 

4.  Homestead   (|   122*)— Convetanob-^oin- 
deb  of  Wife— Estoppei,. 

Where  the  wife  of  the  vendor  did  not  sign 
the  contract  for  the  sale  of  the  homestead,  be- 
cause the  purchaser  and  the  scrivener  told  her 
it  was  not  necessary,  but  she  did  sign  the  deed 
placed  In  escrow  under  the  terms  of  the  con- 
tract the  purchaser  was  estopped  to  claim  that 
the  contract  was  invalid,  as  equity  will  not  per- 
mit him  to  take  advantage  of  bis  wrong,  or  of  a 
situation  which  he  himself  brought  about  by 
his  own  conduct. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  220-222;  Dec.  Dig.  |  122.*] 

Appeal  from  District  Court,  Hardin  Coun* 
ty;   R.  M.  Wright,  Judge. 

Action  at  law  to  cancel  and  set  aside  a 
contract  for  the  purchase  of  real  estate.  The 
trial  court  granted  the  relief  prayed,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Charles  A,  Rogers  and  Wade,  Dutcher  & 
Davis,  for  appellant  F.  M.  Williams,  for 
appellee. 

DEEMER,  J.  On  the  8th  day  of  Octcyber, 
1909,  the  parties  to  the  action  entered  Into 
the  following  written  contract:  "Articles  of 
agreement,  made  by  and  between  Carl  Fank, 
party  of  the  first  part,  of  Hardin  county, 
state  of  Iowa,  and  William  Luttschwager  of 
Hardin  county,  Iowa,  party  of  the  second 
part,  made  this  8th  day  of  October,  1909,  aa 
follows:  Tbe  party  of  the  first  part  hereby 
agrees  to  sell  to  the  party  of  the  second  part, 
on  the  performance  of  the  agreements  by  the 
party  of  the  second  part,  as  hereinafter  men- 
tioned, all  his  right  title  and  interest  in  and 
to  the  real  estate  situated  In  the  county  «C 
Hardin,  state  of  Iowa,  to  wit:  The  north- 
west  quarter  of  section  27,  townSblp  88,  range 
22  west  of  the  fifth  P.  M.,  Hardin  county, 
Iowa,  for  the  sum  of  twenty  thousand  dol- 
lars, payable  as  hereinafter  mentioned,  and 
the  party  of  the  second  part  hereby  agrees 
to  and  with  the  party  of  Uia  first  part  to 
purchase  all  his  right,  title  and  interest  In 
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Bnd  to  the  real  estate  above  mentioned  for 
the  sum  of  twenty  thousand  dollars,  and  to 
pay  the  said  sum  therefor  to  the  party  of  the 
first  part,  his  heirs  and  assigns  as  follows: 
Five  hnndred  dollars  on  the  execution  of  this 
agreement,  and  the  balance  of  nineteen  thon- 
Fand  Ave  hundred  dollars,  March  1,  1910. 
First  party  agrees  to  pay  one-half  of  the 
taxes  for  the  year  1909,  which  will  become  a 
Hen  January  Ist,  1910,  and  the  second  party 
agrees  to  pay  the  last  half  of  the  taxes  for 
the  same  year.  Party  of  the  first  part  agrees 
to  furnish  abstract  of  title,  showing  lawful 
title  of  record  to  said  land  to  be  In  party  of 
the  first  part  And  upon  the  payment  of  the 
above  said  sum  of  money  the  party  of  the 
first  part  will  execute  and  deliver  to  the 
party  of  the  second  part  a  warranty  deed  to 
the  premises  as  above  agreed,  but  if  default 
is  made  in  the  payment  thereof,  then  this 
contract  may  be  declared  null  and  void  and 
any  payments  made  declared  forfeited,  and 
the  imrty  of  the  second  part  shall  in  that 
case  have  no  claim  against  the  party  of  the 
first  part  in  law  or  equity,  or  to  the  real  es- 
tate mentioned.  Possession  to  be  given  March 
Ist,  1910."  Defendant  was  a  married  man, 
and  for  reasons  hereinafter  to  be  stated  his 
wife  did  not  sign  the  contract 

Thereafter  and  on  October  20,  1909,  plain- 
tiff caused  to  be  served  upon  defendant  the 
following  notice:  "Bnckeye,  Iowa,  Oct  20, 
1909.  To  Carl  Fank:  Ton  are  hereby  noti- 
fied that  I  revoke  and  repudiate  the  contract 
for  tlie  parchase  of  the  N.  W.  quarter  of  sec- 
tion 27,  Twp.  88,  and  range  22,  entered  into 
on  the  8th  day  of  October,  1909,  for  the  rea- 
son tliat  your  wife  did  not  sign  the  same  and 
Us  being  your  homestead,  it  is  not  binding, 
and  for  the  further  reason  that  the  south  80 
is  not  all  tiled  out,  nor  does  the  tile  work 
good  that  Is  in,  and  the  eighty  Is  not  tilla- 
ble as  represented  by  yon:  and  I  demand  the 
return  of  the  money  paid  to  you,  to  wit,  five 
hundred  dollars,  and  that  the  contract  be 
canceled" — and  on  the  same  day  he  served  an 
original  notice  of  the  bringing  of  this  action. 
This  was  follofwed  by  a  notice  signed  by  de- 
fendant, which  was  served  upon  plaintiff  on 
October  22,  1909,  readbig  as  follows:  "To 
William  Luttschwager:  Sir,  yon  are  hereby 
notified  that  I,  Mary  Fank,  wife  of  Carl 
Fank,  of  Buckeye  township,  Hardin  county, 
Iowa,  have  signed  the  contract  which  was 
signed  by  you  and  my  husband  Carl  Fank, 
on  the  8th  day  of  October,  1909,  and  tliat  I 
approve  of  the  matters  mentioned  in  the  said 
contract  and  by  signing  said  contract  bind 
myself  Jointly  with  my  said  husband  in  the 
matters  undertaken  and  agreed  to  by  my  said 
husband  in  the  execution  of  the  said  instm- 
ment  Tliat  I  further  am  willing  to  sign  the 
duplicate  copy  of  said  agreement  which  was 
held  and  delivered  to  you  on  said  Oct  8th, 
1909,  and  will  so  sign  said  duplicate  at  any 
time  that  you  may  present  same  to  me  for 
my  signature.  Xon  are  further  notified  that 
I  luiTe  this  dajr  Joined  with  my  husband,  Carl 


Fank,  In  the  execution  of  a  warranty  deed 
to  the  premises  described  in  the  said  con- 
tract and  that  said  deed  is  now  on  deposit  at 
the  Bank  of  Buckeye,  Iowa,  to  be  delivered 
by  said  bank  to  yon  upon  receipt  of  $19,500, 
according  to  the  terms  and  condition  of  the 
said  contract  hereinbefore  mentioned.  That 
said  deed  runs  to  you  and  that  abstracts  of 
title  as  required  by  the  said  contract  are  also 
deposited  with  said  deed  to  be  delivered  to 
yon  under  the  provisions  of  the  said  con- 
tract You  are  further  notified  that  I  stand 
ready  to  perform  any  and  all  acts  on  my  part 
necessary  for  the  complete  performance  of 
the  said  contract  on  the  part  of  said  Carl 
Fank  as  fully  and  completely  as  if  I,  the  wife 
of  said  Carl  Fank,  had  signed  said  contract 
on  the  same  day  as  did  yon  and  my  said  hus- 
band." 

Petition  was  duly  filed  October  21,  1909, 
and  plaintiff  asked  that  the  contract  be 
set  aside,  canceled,  and  held  for  naught,  be- 
cause the  wife  did  not  sign  the  same,  and 
for  the  further  reason  that  before  she  had 
done  anything  Indicating  her  intention  to 
sign  or  be  bound  by  it  plaintiff  had  rescind- 
ed the  contract,  as  he  had  a  right  to  do. 
Plaintiff  also  asked  to  rescind  because  of  al- 
leged false  and  fraudulent  representations 
made  by  defendant  as  an  inducement  to  the 
sale. 

The  trial  court  decreed  a  rescission  of  the 
contract,  because  part  of  the  land  covered 
thereby  was  the  homestead  of  the  defendant 
and  his  wife;  that  the  wife  did  not  join 
therein  and  that  plaintiff  had  rescinded  upon 
this  ground  alone,  before  the  wife  had  signed 
the  contract  or  given  any  intimation  that  she 
would  be  bound  thereby,  or  would  sign  a 
deed  for  the  land.  The  decree  was  not  based 
upon  fraud  or  false  representations.  The  ap- 
peal is  from  this  decree  and  presents  ques- 
tions of  both  law  and  fact;  the  former  not 
having  heretofore  been  passed  upon  by  this 
court. 

The  testimony  is  in  sharp  conflict  on  the  is- 
sues of  fact  presented.  Plaintiff  claims  and 
produced  testimony  to  show  that  defendant 
represented,  as  one  of  the  inducements  of 
the  sale,  that  the  farm  was  tiled  out  in  good 
sliape  and  could  be  farmed  from  one  end 
to  the  other;  that  these  statements  were 
false  and  untrue,  and,  as  the  contract  was 
induced  thereby  it  should  be  canceled  and 
set  aside.  All  these  matters  are  denied  by 
defendant,  and  In  this  denial  he  has  support 
in  the  testimony.  Defendant  contends  and 
introduced  testimony  to  show  that  on  the  day 
the  contract  was  signed  he  took  his  wife  to 
town,  in  order  that  the  deal  might  be  clos- 
ed ;  that  they  met  plaintiff  and  that  plaintiff 
said  to  defendant's  wife,  before  anything  was 
done  toward  drawing  the  contract  in  response 
to  a  question  as  to  whether  or  not  she  should 
sign  the  contract,  that  it  was  not  necessary 
for  her  to  do  so.  Testimony  was  also  adduc- 
ed to  the  effect  that  after  the  contract  was 
drawn  by  a  banker  in  the  presence  of  plain- 
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tiff  and  defendant,  a  question  arose  as  to 
who  should  sign  It,  and  that  both  plaintiff 
and  the  banker  said  It  was  not  necessary 
for  defoidant's  wife  to  sign.  Acting  upon 
this  advice  defendant  alone  signed  the  con- 
tract These  matters  are  denied  by  plain- 
tiff, and  thus  stand  the  fact  issues. 

It  is  conceded  that  a  full  warranty  deed 
signed  by  defendant  and  bis  wife,  with  ab- 
stracts of  title,  were  deposited  with  the 
banker  on  October  22,  19W,  for  delivery  to 
plaintiff  when  he  complied  with  the  terms  of 
his  contract.  After  a  careful  examination  of 
the  testimony,  we  are  forced  to  the  conclu- 
sion that  plaintiff  has  not  established  the 
fraud  pleaded  by  him.  Indeed,  we  doubt  if 
any  representations  were  made  regarding  the 
tiling  of  the  land,  or  the  extent  to  which  it 
could  be  farmed.  But  if  they  were,  it  ap- 
pears that  defendant  purcliased  the  land  orig- 
inally from  plaintiff,  and  that  plaintiff  lived 
but  a  short  distance  from  the  laud  and  was 
perfectly  familiar  ■w:lth  It  The  extent  to 
which  it  could  be  farmed  was  apparent,  and 
we  are  satisfied  that  plaintiff  knew  about 
bow  much  of  It  had  been  tiled.  He  was  pres- 
ent when  part  of  it  was  being  done  and  fre- 
quently exchanged  work  with  defendant 
But  a  very  small  part  of  the  farm  is  unfit  for 
cultivation,  and  tUe  tile  which  was  laid  was 
put  in  with  ordinary  care  and  skill. 

We  are  also  satisfied  that  defendant's  ac- 
count of  the  reason  why  his  wife  did  not 
sign  the  contract  is  correct;  that  is  to  say. 
a  preponderance  of  the  testimony  shows 
that  she  did  not  sign,  because  both  plaintiff 
and  the  scrivener  who  drew  the  contract  told 
her  it  was  unnecessary.  Mo  other  reason  for 
not  signing  is  suggested.  The  wife  consent- 
ed to  the  sale,  and  she  went  to  town  with 
her  husband  the  day  the  contract  was  to  be 
completed  to  do  whatever  was  necessary  to 
complete  the  sale.  Just  as  soon  as  she  was 
informed  that  any  objections  were  made  to 
the  contract  because  she  bad  not  signed,  she 
gave  notice  that  she  would — did,  in  fact — 
sign  the  contract  and  thereafter  signed  a 
deed  with  her  husband  for  the  premises, 
which  was  deposited  in  escrow  with  the  bank- 
er, to  be  delivered  when  the  terms  of  the 
contract  were  complied  with  by  the  plaintiff. 

Section  2974  of  the  Code  reads  as  follows : 
"No  conveyance  or  incumbrance  of  or  con- 
tract to  convey  or  incumber  the  homestead, 
if  the  owner  is  married,  is  valid,  unless 
the  husband  and  wife  Join  in  the  execution 
of  the  same  Joint  instrument  whether  the 
homestead  is  exclusively  the  subject  of  the 
contract  or  not  but  such  contracts  may  be 
enforced  as  to  real  estate  other  than  the 
homestead  at  the  option  of  the  purchaser  or 
incnmbrancer." 

Now,  while  it  has  been  said  that  such  a 
contract  signed  by  the  husband  alone  is  void, 
this  is  not  exactly  true,  for  we  have  held 
that  it  may  be  ratified.  Spafford  v.  Warren, 
47  Iowa,  47;  Corbin  v.  Mlnchen,  81  Iowa, 
6S2,  47  N.  W.  879.    Again,  such  contract  bas 


been  recognized  and  enforced,  when  follow- 
ed by  possession  taken  by  the  purchaser  and 
an  abandonment  of  the  homestead.  Winkle- 
man  V.  Winkleman,  79  Iowa,  319,  44  N.  W. 
556;  Drake  v.  Painter,  77  Iowa,  731,  42  N. 
W.  626.  Indeed,  the  statute  itself  recognizes 
the  validity  of  such  a  contract  for  some  pur- 
poses. See,  as  construing  the  section,  Pryne 
V.  Pryne,  116  Iowa,  82,  89  N.  W.  108;  HaU 
V.  Gottsche,  114  Iowa,  147,  86  N.  W.  257; 
Townsend  v.  Blanchard,  117  Iowa,  36,  90 
N.  W.  619.  Also  Allbright  v.  Hannah,  103 
Iowa,  98,  72  N.  W.  421 ;  Lamb  v.  Cooper,  129 
N.  W.  823;  ReUly  v.  ReiUy,  135  Iowa,  440, 
110  N.  W.  445;  AlvlB  T.  Alvls,  123  Iowa,  646, 
99  N.  W.  166. 

Epperly  t.  Fnrguson,  118  Iowa,  47,  91 
N.  W.  816,  is  quite  in  point  upon  the  propo- 
sition now  being  considered.  In  that  case 
we  said :  "This  brings  us  to  the  final  ques- 
tion of  whether  the  contract  may  be  avoid- 
ed, because  the  wife  did  not  sign  it  when  it 
was  signed  by  her  husband  and  the  defend- 
ant The  statute  provides  no  conveyance 
•  ♦  •  or  contract  to  convey  •  •  •  the 
homestead  *  *  *  is  valid,  unless  the  hus- 
band and  wife  Join  In  the  execution  of  the 
same  Joint  instrument.  Code,  {  2974.  It  la 
conceded  that  1*  the  wife  had  never  signed 
this  contract,  it  would  have  l>een  absolutely 
void.  During  the  negotiations  which  cul- 
minated in  the  making  of  the  written  con- 
tract of  sale,  the  wife  was  present  and  not 
only  took  an  active  part  therein,  but  further 
signified  her  desire  to  Join  with  her  husband 
in  the  sale  and  in  the  execution  of  the  writ- 
ing. This  was  fully  understood  by  all  par- 
ties. When  the  question  was  raised  as  to 
the  effect  of  her  failure  to  Join  in  the  in- 
strument with  her  husband,  she  did  sign  the 
same  contract,  or  one  duplicate  thereof,  and 
immediately  notified  the  defendant  thereof, 
and  offered  to  so  sign  the  Instrument  which 
he  held.  She  not  only  afterwards  Joined  her 
husband  in  the  contract,  but  executed  joint- 
ly with  him  the  deed  which  the  contract 
called  for.  The  statute  does  not  require,  and 
we  are  cited  to  no  case  which  holds,  that  the 
validity  of  such  a  conveyance  requires  the 
execution  of  the  contract  or  deed  by  both 
husband  and  wife  at  the  same  instant  of 
time,  and  it  would  hardly  be  contended  that, 
if  the  husband  executed  such  a  conveyance 
to-day,  and  the  wife  Joined  in  the  execution 
of  the  same  instrument  to-morrow,  it  would 
not  be  in  compliance  with  the  statute.  Nor 
can  It  be  said  that  her  signature  at  a  lat- 
er date  was  such  an  alteration  of  the  con- 
tract as  to  render  it  invalid.  It  Is  not  con- 
tended that  the  defendant  entered  Into  this 
contract  for  the  mere  pleasure  of  having  liti- 
gation thereover.  When  he  bought,  he  un- 
derstood that  Mrs.  Rpbb  was  a  willing  party 
to  the  sale,  and  that  she  was  willing  to  do 
all  that  was  necessary  to  make  It  a  valid  and 
binding  one  upon  her;  and  it  is  undoubtedly 
true  that  if  her  signature,  to  the  contract 
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had  1>een  considered  necessary  to  make  it 
Talld,  It  would  have  been  insisted  upon,  and 
■he  would  have  readily  Joined  her  husband 
In  the  execution  thereof.  When,  then,  she 
did  execute  it,  she  was  but  carrying  out  or 
ratifying  in  a  legal  way  a  contract  which 
■he  had  already  assented  to,  and  one  which 
all  parties  supposed  was  complete  without 
ber  Joining  therein.  Certainly,  under  such 
drcnmstances,  the  defendant  cannot  Justly 
raise  his  voice  against  her  action.  The  stat- 
ute under  consideration  is  essentially  one 
for  the  protection  of  the  family,  and  a  fail- 
ure to  comply  strictly  therewith  does  not 
constitute  such  a  violation  of  law  that  at- 
tempted acts  thereunder  may  not  be  rati- 
fied. By  signing  the  same  contract  wliich 
ber  husband  had  signed,  and  by  the  Joint  ex- 
ecotion  of  a  deed,  all  within  the  time  requir- 
ed by  the  contract  for  the  conveyance  of  the 
land,  we  think  there  was  a  ratification  of 
the  contract,  which  the  defendant  cannot 
complain  of,  and  which  gave  to  it  such  mu- 
tuality of  character  that  he  could  have  en- 
forced it  against  his  wife.  Spafford  v.  War- 
ren, 47  Iowa,  47;  Chamberlain  v. 'Robertson, 
81  Iowa,  406;  Corbin  v.  Mincfaen,  81  Iowa, 
682,  47  N.  W.  879;  2  Beach,  Contracts,  (  923. 
In  Lnse  v.  Deltz,  46  Iowa,  205,  the  contract 
was  to  convey  land  the  title  to  which  was 
in  another,  and  it  was  there  held  that  there 
was  no  mutuality  of  contract,  because  no 
conveyance  could  t>e  forced.  Robb  and  his 
wife  had  done  everything  in  thdr  power  to 
comply  with  the  contract  of  sale  to  the  de- 
fendant If  the  contract  is  Imperfect  be- 
canse  the  wife's  name  does  not  appear  in  Its 
body,  she  has  ratified  the  contract  and  cor- 
rected that  error  by  Joining  in  a  perfect  deed, 
and  the  defendant  cannot  be  permitted  to 
disregard  his  contract  under  these  drcum- 
■tances." 

A  somewhat  similar  question  also  arose  in 
Kettering  v.  Eastlack,  130  Iowa,  498,  107  N. 
W.  177,  and  we  said  there:  "In  the  present 
case  there  was  concurrent  action  of  the  hus- 
band and  wife,  not,  it  is  true^  at  the  time 
tbe  contract  to  convey  was  executed,  but  be- 
fore the  contract  had  be^n  repudiated  on 
tbat  ground,  and  before  the  time  had  arriv- 
ed for  conveyance  under  the  contract,  and 
at  the  date  when  conveyance  should  have 
been  made  husband  and  wife  Joined  in  the 
execution  of  a  deed  which  was  duly  tender- 
ed to  defendants.  The  case  clearly  falls  un- 
der the  rule  announced  In  Epperly  v.  Furgu- 
son,  118  Iowa,  47,  91  N.  W.  816,  and  not 
within  the  rule  of  Alvis  ▼.  Alvls.  The  stat- 
ate  itself  makes  a  distinction  between  a  con- 
veyance and  a  contract  to  convey.  The  lat- 
ter is  not  for  all  purposes  void,  but  the  pur- 
ebaser  may  elect  to  enforce  it  so  far  as  it 
covers  land  not  included  within  the  home- 
stead, while  a  conveyance  which  is  not  the 
remit  of  the  concurrent  action  and  acquies- 


cence of  the  husband  and  wife  is  valid  for 

no  purpose." 

Something  Is  said  in  the  operation  aboat 
the  wife's  joining  In  the  deed  before  tbe  con- 
tract was  repudiated,  but  that  was  not  re- 
garded as  controlling.  The  decision  draws  a 
distinction  between  a  contract  to  convey  and 
a  conveyance,  and  this  distinction  we  think 
is  entirely  sound  and  fundamentaL  There 
is  one  general  principle  of  equity  which  we 
think  rules  the  case.  The  wife,  although 
ready  and  willing  to  sign  the  contract,  did 
not  do  so  because  of  representations  by  the 
scrivener  and  of  the  plaintiff  that  it  was  not 
necessary  for  ber  to  do  so.  As  soon  as  ob- 
jection was  made  on  the  ground  that  she 
did  not  sign,  she  did  all  she  could  to  cor- 
rect it,  and  the  husband  who  made  the  con- 
tract immediately  placed  himself  in  posi- 
tion to  comply  with  his  contract,  and  to 
make  an  absolutely  good  title  at  the  time 
agreed  upon.  Equity  will  not  permit  one  to 
take  advantage  of  bis  own  wrong,  or  permit 
him  to  take  advantage  of  a  situation  which 
he  himself  brought  about  by  his  own  conduct 
and  representations.  Frey  v.  Stangl,  125 
N.  W.  968;  Wilson  v.  Weel,  99  Va.  353,  38 
S.  E.  181 ;  Mutual  Ca  ▼.  Brown,  SO  N.  J.  Eq. 
193. 

At  the  time  when  plaintiff  had  occasion  to 
enforce  the  contract,  wblch  was  on  the  1st 
day  of  March  succeeding  Its  making,  defend- 
ant was  in  position  to  comply  therewith,  and 
when  objection  was  made  to  the  form  of  the 
instrument  It  was  immediately  corrected  and 
plaintiff  notified  thereof.  A  court  of  equity 
should  not,  under  such  circumstances,  grant 
a  rescission  or  annulment  of  the  contract. 
To  do  so  would  permit  the  plaintiff  to  take 
advantage  of  a  situation  wblch  he  was  in- 
strumental in  creating.  If  the  rule  contend- 
ed for  by  appellee  were  to  prevail,  one  might 
easily  speculate  at  the  expense  of  another 
without  fear  as  to  results. 

The  decree  is  wrong,  and  it  should  be  and 
is  reversed,  and  the  cause  remanded  for  one 
in  harmony  with  this  opinion. 

Reversed  and  remanded. 


SAWYER  V.  GALLAGHEai  et  al. 

(Supreme  Court  of  Iowa.     March  9,  1911.) 

Intoxioatiko  Liquors  (J  46J4*)— Statutib. 

Acts  33d  Gen.  Assem.  c.  142,  provides  that 
"from  and  after  the  pasaaee  of  tbia  act"  no 
city  shall  grant  consent  to  sell  Uqnor  to  a  great- 
er number  of  penons  than  one  to  every  thoa- 
sand  of  population,  and  that,  in  all  cities  where 
a  rreater  number  of  persons  than  provided  "now 
hold"  consent,  it  shall  not  be  mandatory  for 
tbe  city  to  withdraw  a  sufficient  number  of  such 
consents  to  comply  with  the  statute.  The  stat- 
ute under  the  constitutional  provision  took  ef- 
fect July  4th,  after  the  statnte  had  passed  and 
been  approved  by  the  Governor,  but  before  Jnlv 
a  dty  granted  a  consent  to  sell  Uanor,  thoogh 
the  consents  already  riven  were  in  excess  of 
tbe  statutory  limit     HtM,  that  the  person  to 
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whom  anch  consent  was  granted  might  be  re- 
strained from  maintaining  a  liquor  nuisance. 

TEd.  Note. — For  otlier  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  S  46%.*] 

Appeal  from  District  Court,  Woodbury 
County;   Frank  R.  Gay  nor,  Judge. 

The  opinion  states  the  nature  of  the  case 
and  the  material  facta.    Affirmed. 

Munger,  Robinson  &  Page,  Kass  Bros;,  and 
E.  A.  Burgess,  for  appellants.  John  F. 
Joseph,  for  appellee. 

WEAVER,  J.  This  proceeding  was  Insti- 
tuted In  equity  to  restrain  the  maintenance 
of  an  alleged  liquor  nuisance,  the  complaint 
being  stated  in  the  usual  form.  The  answer 
denies  the  existence  and  maintenance  of  the 
alleged  nuisance,  but  admits  defendant  has 
been  conducting  a  liquor  saloon  on  the  de- 
scribed premises.  He  further  alleges  that  he 
has  been  and  is  conducting  the  place  In  strict 
compliance  with  the  terms  of  the  so-called 
mulct  statute,  and  Is  therefore  not  subject  to 
prosecution  or  injunction.  Upon  the  trial  of 
the  issues  so  Joined  in  the  trial  court,  the 
only  evidence  offered  by  or  for  tlie  parties  on 
either  side  consisted  of  a  written  agreement 
or  stipulation  of  facts,  which  we  here  quote 
in  full:  "Stipulation.  There  has  been  filed  In 
the  above-entitled  case  a  petition  In  equity 
charging  the  defendant  T.  J.  Gallagher  with 
illegally  selling,  keeping  for  sale,  trafficking 
In,  and  disposing  of  intoxicating  liquors  in 
a  certain  building  Or  tenament  situated  on 
the  east  25  feet  of  lot  9,  block  2,  Floyd  City 
addition,  and  addition  of  Sioux  City,  Wood- 
bury county,  Iowa,  known  as  number  1523 
Dace  street  It  Is  hereby  stipulated  and 
agreed  that  the  said  cause  of  action  be  sub- 
mitted to  the  court  for  its  determination  up- 
on the  following  stipulation  of  facts:  It  Is 
hereby  stipulated  and  agreed:  That  T.  J. 
Gallagher  is  operating  what  Is  known  as  the 
Mulct  Tax  saloon  on  the  premises  above  de- 
scribed, and  that  intoxicating  liquors  are 
kept  therein  for  sale  and  sold.  That  said  T. 
J.  Gallagher  has  complied  with  all  the  pro- 
visions of  the  mulct  law  and  the  laws  and 
statutes  of  the  state  of  Iowa,  unless  the  fol- 
lowing facts  are  held  to  be  a  violation  of 
that  part  of  the  law  regulating  the  sale  of 
intoxicating  liquors  commonly  known  as  the 
'Moon  law.'  That  the  saloon  commenced  op- 
erations on  the  1st  day  of  July,  1900,  and 
the  consent  of  the  city  council  was  granted 
on  the  29th  day  of  June,  1009.  It  Is  also 
stipulated  that  the  so-called  Moon  law  or 
bill  was  approved  on  the  15th  day  of  April, 
A.  D.  1909,  during  a  regular  session  of  the 
'Legislature  of  the  state  of  Iowa,  and  did  not 
provide  for  taking  effect  by  publication  In  a 
newspaper  in  the  state.  That  at  the  time  the 
city  councU  granted  the  permit  above  men- 
tioned the  population  of  Sioux  City,  accord- 
ing to  the  last  Iowa  official  register,  was 
10.952,  and  that  the  number  of  saloons  in 


Sionx  City  at  that  time  which  had  been  pre- 
viously granted  permits  to  sell  Intoxicating 
liquors  was  between  80  and  90  in  number. 
That  said  T.  J.  Gallagher  was  not  succeed- 
ing anybody  nor  was  a  permit  being  trans- 
ferred to  him  by  any  one,  and  that  the  per- 
mit granted  above  as  set  out  was  for  a  new 
saloon  at  this  location.  It  Is  further  stipu- 
lated that  U  the  granting  of  a  permit  In  the 
manner  and>at  the  time  stated  above  and  at 
the  time  when  there  was  more  than  one  sa- 
loon to  every  1,000  inhabitants  residing  In 
Sioux  City,  Iowa,  and  not  being  a  transfer 
of  a  permit  previously  granted,  Is  held  not 
to  be  a  violation  of  chapter  142  of  laws  of 
the  Thirty-Third  General  Assembly,  the  said 
acts  being  in  addition  to  chapter  6  of  title  12 
of  Code  relative  to  Intoxicating  liquors,  then 
no  Injunction  Is  to  be  granted  against  the  de- 
fendant T.  J.  Gallagher ;  but,  if  the  said  acts 
are  held  to  be  a  violation  of  the  Moon  law, 
then  permanent  injunction  shall  be  granted 
against  the  defendant  T.  J.  Gallagher  per- 
manently restraining  him  from  the  illegal 
sale  of  intoxicating  liquors  upon  the  premis- 
es above  described  within  the  Fourth  Judicial 
district  of  the  state  of  Iowa,  and  that  the 
plaintiff  have  Judgment  for  costs,  including 
$25  attorney's  fee,  and  the  defendant  ex- 
pressly waives  Issuance  and  service  of  writ 
of  injunction,  and  consents  to  be  bound  there- 
by In  the  same  manner  and  to  the  same  ex- 
tent as  If  the  same  was  Issued  and  served." 
The  court  found  the  evidence  sufficient  to 
sustain  the  allegations  of  the  petition  and 
entered  a  decree  for  an  injunction  as  prayed. 
The  defendant  appeals. 

The  controversy  thus  presented  Involves 
the  construction  and  effect  of  chapter  142, 
Acts  33d  Gen.  Assem.,  commonly  spoken  of 
as  the  "Moon  law."  Section  1  of  that  act 
so  far  as  now  material  reads  as  follows: 
"From  and  after  the  passage  of  this  act  no 
city  or  town  council  shall  by  resolution  grant 
consent  to  sell  Intoxicating  liquors  as  a  bev- 
erage at  retail  to  a  greater  number  of  per- 
sons than  one  to  every  one  thousand  of  the 
population  of  said  city  or  town  as  shown  by 
the  last  preceding  state  or  national  census." 
Section  2  further  provides  that  "In  ail  cities 
and  towns  where  a  greater  number  of  persons 
than  are  provided  In  section  one  hereof  now 
hold  resolutions  of  consent  to  sell  Intoxicat- 
ing liquors  at  retail  it  shall  not  be  mandatory 
under  the  provisions  of  this  act  for  the  city 
or  town  councils  to  cancel  or  withdraw  a  suf- 
ficient number  of  such  resolutions  of  consent 
to  comply  with  the  provisions  of  section  one 
hereof  and  such  resolutions  of  consent  may 
be  renewed  by  city  and  town  councils  to  the 
person  or  persons  holding  the  same  or  their 
assignees  or  grantees."  This  authority  is 
subject  to  certain  exceptions  we  need  not 
now  consider.  By  section  4  it  is  further  pro- 
vided that  no  consent  given  by  any  city  or 
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town  conncil  In  yiolatton  of  tbe  net  shall  op- 
erate as  a  bar  to  prosecutions  under  the  pro- 
hibitory Uquor  law,  and  that  notblng  in  the 
act  shall  be  construed  to  extend  any  consent 
beyond  the  time  when  it  would  otherwise  ex- 
pire under  the  law  of  the  state.  Section  6 
repeals  all  acts  and  parts  of  acts  Inconsist- 
ent with  the  terms  of  this  chapter. 

It  will  be  seen  by  reference  to  tfae  stipu- 
lation of  facts  that  the  consent  of  the  dty 
couucU  upon  tbe  sufficiency  of  which  the  de- 
fense In  this  case  must  stand  or  fall  was 
granted  after  tbe  act  had  passed  the  Legis- 
lature and  had  been  approved  by  the  Gov- 
ernor Just  before  the  4th  day  of  July,  when 
It  would  go  into  effect,  and  that  at  the  time 
the  said  consent  was  given  the  consents  al- 
ready given  and  in  force  were  in  excess  of 
the  limit  of  1  to  each  1,000  of  the  population 
of  the  city.  The  outstanding  permits  or  con- 
aoits  appear  to  have  been  about  2  to  each 
1,000  of  the  population  of  the  dty,  and  this 
particular  consent  was  not  the  renewal  or 
extension  of  any  other  consent  previously 
given  to  the  defendant  or  to  any  one  else. 
Appellants'  counsel  contend,  and  support 
their  position  by  very  carefully  prepared 
briefs,  that  the  opening  word  of  the  statute, 
"From  and  after  tbe  passage  of  this  act," 
must  be  read  as  speaking  from  the  date  when 
it  went  into  effect,  July  4,  1909,  and  not  from 
the  date  when  it  received  the  vote  of  the 
Legislature  and  approval  of  the  Governor, 
and  that  to  make  it  arollcable  to  the  defend- 
ant's case  is  to  give  it  a  retroactive  effect, 
for  which  there  is  no  warrant  In  law  or  in 
the  language  of  the  act  Itself.  That  the 
words  "now"  and  "hereafter"  and  the  phrase 
"after  the  passage  of  this  act"  may,  and  in- 
deed ordinarily  do,  have  the  meaning  con- 
tended for,  we  think  must  be  admitted.  This 
is  particularly  true  where  the  word  or  phrase 
of  this  nature  is  not  by  repetition  given  spe- 
cial emphasis,  and  there  is  nothing  in  the 
subject-matter  of  the  legislation  or  the  ap- 
parent end  to  be  attained  which  fairly  dis- 
closes a  different  intent  See  Mills  v.  Board, 
135  Midi.  625,  08  N.  W.  10;  Charless  v.  Lam- 
berson,  1  Iowa,  435,  63  Am.  Dec.  457 ;  Daven- 
port y.  Railroad  Co.,  87  Iowa,  624;  Rogers 
v.  Vass,  6  Iowa,  405;  Cooley's  Const  Llm. 
(6th  Ed.)  187;  Thompson  ▼.  District,  102 
Iowa,  94,  70  N.  W.  1093';  Bennett  y.  Bevard, 
6  Iowa,  82. 

But  like  most  general  propositions  in  law, 
this  rule  is  not  applicable  with  absolute  uni- 
versality. For  instance,  it  tias  been  held 
that.  In  a  statute  providing  tliat  "after  the 
passage  of  this  act  arrest  or  imprisonment 
for  the  recovery  of  debt  •  •  *  is  hereby 
abolished,"  such  arrest  and  imprisonment 
were  abolished  from  and  after  March  31st 
tlie  day  when  the  act  was  passed  by  the  Leg- 
islature, although  it  did  not  go  into  effect 
until  July  1st  Eliot  y.  Cranston,  10  R.  I. 
88.  In  United  States  y.  Williams,  28  Fed. 
Cas.  677,  the  passage  of  an  act  was  held  to 


be  the  time  when  It  received  the  votes  of 
Congress,  and  not  the  day  when  it  was  ap- 
proved by  the  President  A  like  rule  was  ob- 
served In  State  v.  Mounts,  86  W.  Ya.  179, 14  S. 
EX  407,  15  L.  R.  A.  243.  In  Johnson  y.  Fay, 
16  Gray,  144,  it  was  held  that,  where  cer- 
tain rights  which  accrued  "prior  to  the  pas- 
sage" of  a  law  were  excepted  from  its  opera- 
tion, the  exception  did  not  include  rights 
which  accrued  after  the  act  was  signed  by 
the  Governor,  and  before  it  took  effect  In 
Kendlg  V.  Benight,  60  Iowa,  29,  14  N.  W.  78, 
this  court  had  to  consider  the  effect  of  an 
ordinance  which  provided  that  "at  any  time 
hereafter"  the  council  may  by  resolution  or 
der  the  guttering  of  streets.  The  ordinance 
was  passed  by  the  council  August  7th,  and 
did  not  go  into  effect  till  five  days  after  its 
publication,  which  took  place  August  12th. 
On  August  9th,  three  days  before  the  publi- 
cation of  the  ordinance  and  eight  days  before 
it  went  into  effect,  the  council  adopted  a 
resolution  to  gutter  a  certain  named  street; 
the  work  being  done  after  the  ordinance 
went  into  effect  The  validity  of  the  pro- 
ceedings was  contested  on  the  theory  that 
"hereafter"  as  used  In  tbe  ordinance  must  be 
held  to  mean  after  the  date  when  the  ordi- 
nance became  effective,  and  not  the  date  when 
it  received  the  legislative  sanction  of  the 
coundi.  In  support  of  this  contention,  the 
rule  and  many  of  the  precedents  relied  upon 
by  the  appellant  in  this  case  were  cited,  but 
the  court,  speaking  by  Seevers,  J.,  said:  "We 
do  not  think  these  cases  have  much  bearing 
on  the  question  before  the  court  because  the 
word  'hereafter*  may  mean  either  period,  and 
tbe  object,  Intent,  and  purpose  in  view  must 
be  considered  in  determining  which.  •  •  ♦ 
The  ordinance  was,  in  fact  passed  by  the 
council  before  the  resolutions  were  adopted, 
and  we  see  no  reason  for  holding  that  the 
word  'hereafter'  in  the  former  should  be  con- 
strued to  mean  after,  by  Its  terms,  the  ordi- 
nance took  effect."  It  would  therefore  seem 
that  there  is  no  invariable  or  cast-iron  rule 
by  which  the  words  now  under  consideration 
are  to  be  always  and  under  all  circumstances 
given  tbe  same  significance,  and  that  in  seek- 
ing their  true  Interpretation  or  construction 
the  subject-matter  of  the  enactment  and  the 
evil,  If  any,  sought  to  be  corrected  and  the 
object  sought  to  be  attained,  are  to  be  given 
due  consideration.  We  are  of  the  opinion, 
however,  that  the  statute  now  before  us  does 
not  present  a  case  in  which  the  soundness  or 
unsoundness  of  the  proposition  Just  stated 
is  a  matter  of  serious  Import  Counsel's  con- 
tention that  the  constitutional  provision  for 
making  all  enactments,  not  containing  an 
emergency  clause,  go  into  effect  the  4th  day 
of  July  following  their  passage,  cannot  be 
evaded  by  a  construction  which  shall  make 
them  relate  back,  and  operate  as  if  in  fact 
such  emergency  clause  had  been  attached,  may 
be  conceded.  We  may  also  agree  that  a  stat- 
ute will  not  be  given  a  retroactive  effect  un- 
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less  the  language  of  the  act  Itself  or  the  evi- 
dent pnipose  to  he  thereby  effected  clearly 
justify  it  But  we  are  persuaded  that,  to 
sustain  the  decree  of  the  trial  court.  It  Is  not 
necessary  to  violate  this  constitutional  regu- 
lation or  to  give  the  statute  retroactive  oper- 
ation in  any  proper  sense  of  the  word.  It  is 
settled  beyond  all  question  that  the  right 
to  deal  in  intoxicating  liquors  is  not  one 
which  cannot  be  constitutionally  denied.  It 
is  a  business  which  may  be  absolutely  pro- 
hibited, Uceused,  regulated,  or  made  subject 
to  any  condition  which  the  legislative  power 
sees  fit  to  impose.  It  was  therefore  perfect- 
ly competent  for  the  General  Assembly  to 
provide  that  from  and  after  July  4, 1909,  the 
number  of  licenses,  permits,  or  consents 
should  not  exceed  the  ratio  of  1  to  each  1,000 
of  the  population  of  each  city  or  town.  It  Is 
equally  within  the  legislative  power  to  pro- 
vide that,  where  the  existing  number  of  li- 
censes, permits,  or  consents  already  exceeded 
the  limits  thus  prescribed,  the  city  council 
need  not,  except  upon  its  own  initiative  or 
discretion,  cancel  or  withdraw  the  excess. 
In  determining  or  defining  the  period  or 
point  of  time  at  which  the  excess  permits 
thus  favored  or  reserved  from  the  operation 
of  the  act  should  be  ascertained,  the  Legisla- 
ture could  rightfully  fix  any  date,  either  July 
4th,  when  the  act  became  effective,  or  any 
prior  date.  Had  the  Legislature  in  framing 
this  section  of  the  act  provided  In  so  many 
words  that  "in  all  cities  and  towns  where  on 
the  date  this  act  takes  effect  a  greater  num- 
ber of  persons  than  are  provided  in  section 
1  hereof  bold  resolutions  of  consent  which 
were  In  force  on  or  before  April  15,  1909,  it 
shall  not  be  mandatory  upon  the  city  or  town 
councils  to  withdraw  or  cancel  such  consents 
In  excess  of  the  limit  hereinbefore  provided" ; 
could  it  be  argued  that  the  constitutional 
provision  which  makes  the  act  go  into  effect 
on  July  4, 1909,  was  thereby  violated  or  evad- 
ed, or  that  the  naming  of  April  15,  1009,  as 
the  date  beyond  which  the  exemption  should 
not  apply,  was  objectionable  or  inoperative 
because  of  its  retroactive  character?  We 
feel  quite  sure  that  counsel  would  not  se- 
riously urge  the  affirmative  of  either  propo- 
sition. But  this  we  think  is  precisely  what 
the  statute  does  provide.  The  bill  before  the 
General  Assembly  was  proposing  to  limit  the 
ratio  of  liquor  saloons  to  the  population  of 
the  cities  and  towns  where  they  were  per- 
mitted to  exist  It  was  further  proposed  to 
80  temper  the  effect  of  this  limitation  that 
where,  under  protection  of  the  law  as  it  then 
existed,  resolutions  of  consent  in  excess  of  the 
limit  were  outstanding,  it  should  not  be  ob- 
ligatory upon  city  or  town  councils  to  with- 
draw or  cancel  them.  It  was  perfectly  evi- 
dent however,  that  If  the  law  was  not  to 


get  Into  effect  until  July  4th,  and  there  waa 
no  restriction  upon  the  operation  of  this  ex- 
ception as  to  the  time  when  the  resolutions 
of  consent  thns  to  be  preserved  were  grant- 
ed, the  result  would  be  that  immediately  up- 
on the  passage  of  the  act  and  its  approval 
by  the  Governor  there  would  be  a  general 
and  Insistent  rush  on  the  part  of  dealers  to 
procure  consoits,  the  number  of  saloons 
would  be  increased,  instead  of  diminished, 
and  the  manifest  purpose  of  the  law  defeat- 
ed. The  bill  had  at  least  the  nominal  par* 
pose  of  reducing  or  limiting  the  increase  of 
saloons,  and  to  say  that  the  men  who  framed 
It  and  made  It  a  law  intended  to  provide  an 
open  season  from  April  15th  to  July  4th  dur- 
ing which  the  number  of  saloon  consents 
could  be  increased  indefinitely  and  without 
limit  would  be  to  Impeach  their  honesty  or 
Intelligence.  Considering,  therefore,  the  sub- 
ject-matter of  the  statute,  the  evil  sought  to 
be  remedied,  and  the  ordinary  and  usual 
significance  of  the  language  employed,  the 
words  "from  and  after  the  passage  of  this 
act"  as  used  in  section  1  of  the  statute  and 
the  words  "now  hold"  as  used  in  section  3 
thereof  are  to  be  given  effect  as  making  the 
passage  of  the  act  by  the  Legislature,  to  wit 
AprU  15tb,  1900,  the  date  beyond  which  the 
exception  or  exemption  provided  for  In  sec- 
tion 2  should  not  be  effective.  This  con- 
clusion Is  not  necessarily  inconsistent  with 
any  of  the  numerous  authorities  cited  by 
counsel.  Eiv&i  the  case  of  State  v.  Williams, 
173°  Ind.  414,  90  N.  B.  764,  decided  by  the 
Indiana  court  which  is  relied  upon  by  the 
appellant  and  in  some  respects  most  nearly 
upholds  his  contention,  recognizee  the  rule 
which  we  here  apply.  It  says:  "We  do  not 
mean  to  be  understood  as  holding  or  intimat- 
ing that  the  Liegislature  had  not  the  power 
in  this  character  of  legislation  [which  was 
a  local  option  statute]  to  fix  the  date  of  the 
approval  of  the  act  or  any  other  definite  time 
as  the  time  from  which  to  reckon  in  dis- 
criminating between  persons,  or  to  fix  their 
status,  for  it  does  not  affect  a  vested  or  prop- 
erty right  and  is  a  matter  of  pnrely  legis- 
lative grace  which  may  be  extended  or  de- 
nied, but  ^^  the  absence  of  the  statute  fix- 
ing definitely  the  time  or  date  whm  the 
reckoning  shall  begin,  even  though  It  be  a 
matter  of  grace,  it  should  not  be  left  open  to 
implication  or  construction."  We  do  not  here 
rely  upon  mere  implication  or  doubtful  con- 
struction. The  language  of  the  statute  when 
given  ^ect  according  to  express  terms  suf- 
ficiently Indicates  the  legislative  purpose  to 
make  the  passage  of  the  act  the  date  "from 
which  to  reckon"  for  the  purpose  of  applying 
the  discrimination  for  which  the  act  provides. 
The  decree  entered  by  the  trial  court  la 
right,  and  It  i»  affirmed. 
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JORDAN  r.  IOWA  MUT.  TORNADO  INS 

CO.  OF  DES  MOINES. 
(Supreme  Court  of  Iowa.     March  11,  1911.) 

1.  iHBURANCic  (J  665*)  — LivB  Stock  Insub- 
AKCB— Evidence. 

In  an  action  on  a  policy  insuring  against 
loss  of  live  stock  from  tornadoes,  cyclones,  or 
windstorms,  evidence  held  to  show  a  storm  with- 
in the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  665.*] 

2.  INSCBANCE  n  423*)  —  Caxtbk   or  Loss— 

"WlWDSTOBM.*' 

"Windstorm."  as  used  in  a  policy  insuring 
against  loss  of  live  stock  by  tornado,  cyclone, 
or  windstorm  means  more  than  an  ordinary 
gust  of  wind  no  matter  how  prolonged. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  I  1127;   Dec.  Dig.  {  423.*] 

3.  INSURAKCK     (t    146*)  —  ConSTBUOTION     OW 
POUCT. 

If  a  policy  Is  so  drawn  as  to  require  in- 
terpretation and  be  fairly  susceptible  to  two 
different  constructions,  the  one  will  be  adopted 
which  is  most  favorable  to  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  ft  292-298;   Dec  Dig.  {  140.*] 

4.  Insurance  ({  423*)  —  Constbuction   of 

POI-ICT. 

A  policy  insuring  against  loss  of  live  stock 
bj  windstorms,  cyclones,  or  tornadoes  is  not 
lunited  to  loss  due  to  a  direct  physical  injury 
to  the  stock  as  by  throwing  them  to  the  ground, 
driving  them  against  some  obstacle  or  the  hurl- 
ing of  some  object  against  them. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  423.*] 

6.  Insurance  (8  427*)— Cause  of  Lo8»— Livb 
Stock  Insurance. 

Where  a  windstorm  was  the  efficient  cause 
of  the  loss  of  stock  covered  by  a  policy  insuring 
against  loss  by  windstorms,  cyclones,  or  torna- 
does, the  fact  that  other  causes  contributed  to 
the  loss  does  not  relieve  the  insurer  from  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i§  1138-1143;   Dec  Dig.  {  427.*] 

a.  INSCBANCE  a  646*)— Action  on  Potior- 

Burden  of  Proof. 

When  a  policy  insured  against  loss  of  live 
stock  by  windstorms,  cyclones,  or  tornadoes,  but 
excepted  loss  from  blowing  of  snow  or  hail,  in 
an  action  on  the  policy  the  burden  was  on  de- 
fendant to  show  the  loss  within  the  exception. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1645-1668;  Dec  Dig.  {  646.*] 

7.  Insurance  ({  152*)— Live  Stock  Insub- 
ance. 

Where  a  policy  insured  against  loss  of  live 
stock  by  windstorms,  cyclones,  and  tornadoes, 
but  excepted  loss  by  snow  or  hail,  and  provid- 
ed that  insured  agreed  to  be  governed  by  the 
articles  of  incorporation  and  rules  in  force  or 
to  be  made,  the  company  could  not  bind  insured 
by  an  amendment  of  a  by-laW  exempting  the 
company  from  liability  for  loss  from  ''blowing" 
snow  or  ImH. 

_[Bd.   Note. — BV>r  other  cases,  see  Insurance. 
Cent  Dig.  i  812;   Dec.  Dig.  (  152.*] 

Appeal  from  District  Court,  Mitchell  Coun- 
ty; C.  H.  KeUy,  Judge. 

Action  at  law  upon  two  policies  of  insur- 
ance covering  damages  due  to  tornadoes,  cy- 
clones, and  windstorms.  Trial  to  the  court 
without  a  Jury,  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 


Dunshee.  &  Haines  and  Geo.  E.  Marsb.  for 
appellant    Eaton  &  Salisbury,  for  appellee. 

DEEMER,  J.  Defendant  issued  two  poli- 
cies of  insurance  upon  live  stock  promising 
indemnity  against  loss  or  damage  by  torna- 
does, cyclones,  or  windstorms;  one  policy 
was  issued  to  plaintiff  and  the  other  to  Matt 
Fox,  and  they  are  alike  in  terms  and  con- 
ditions. After  the  loss  upon  which  this  ac- 
tion is  in  part  bottomed.  Fox  assigned  his 
claim  to  plaintiff  and  the  action  is  upon  both 
policies.  Each  policy  contained  this  provi- 
sion: "I  farther  agree  to  be  governed  by 
tlie  articles  of  incorporation  and  rules,  now 
in  force  or  hereafter  made  by  said  associa- 
tion, and  to  pay  all  assessments  made  on 
me  by  the  *as80ciation  in  accordance  with  its 
rules."  And  on  the  back  of  each  was  the 
following  by-law:  "Nor  shall  it  be  liable  for 
damage  to  live  stock  by  the  blowing  or  top- 
pling over  of  hay  or  straw  stacks,  or  by 
snow  or  halL"  After  the  Issuance  of  the  pol- 
icies defendant  amended  this  by-law  so  as  to 
make  it  read  as  follows:  "Nor  shall  it  be 
liable  for  damages  to  live  stock  *  *  *  by 
blowing  of  snow  or  hall." 

PlalntlfF  claims  that  both  he  and  Fox  suf- 
fered a  loss  on  live  stock  by  reason  of  a 
tornado  or  windstorm  occurring  on  January 
28tli,  SOtb,  and  Slst  of  the  year  1909,  and 
that  the  total  damage  amounted  to  $817, 
for  which  amount  he  asked  Judgment.  De- 
fendant denied  that  the  loss  was  due  to  a 
tornado,  pleaded  that  the  loss,  if  any,  was 
wholly  outside  of  the  terms  of  the  contract 
and  that  the  cattle  died  of  causes  not  in- 
sured against  by  defendant  A  Jury  waived 
and  the  cause  was  tried  to  the  court  upon 
the  issues  thus  presented.  The  trial  court 
made  a  finding  of  facts  from  which  we  ex- 
tract the  following:  "The  policy  is  an  ordi- 
nary tornado,  windstorm,  cyclone,  Iowa  pol- 
icy, and  purports  to  protect  the  assured 
against  loss  occasioned  by  windstorms,  tor- 
nadoes, and  cyclones.  Now  the  definition  of 
a  windstorm  is  very  broad  and,  as  counsel 
has  suggested,  sometimes  includes  all  of  the 
others.  There  is  an  exception  contained  in 
the  by-laws  to  the  effect  as  I  recall  it  that 
the  policy  does  not  cover  loss  by  snow  or 
bail  and  by  an  amendment  it  is  made  to 
say  by  the  blowing  of  snow  or  hall.  Now, 
the  storm  which  occasioned  the  loss  in  this 
case  was  a  severe  one,  and  it  seems  to  me 
clearly  comes  within  the  definition  of  a  wind- 
storm, and  I  think  that  the  primary  cause  of 
the  loss  was  the  windstorm  and  I  find  such 
to  be  the  fact  as  shown  by  the  evidence. 
It  seems  to  me  that  it  would  be  incumbent 
upon  the  defendant  to  show  this  exception 
exempted  the  company  from  loss  and  they 
have  not  done  that.  At  most  all  that  we  can 
say  in  reference  to  the  matter  of  the  snow 
is  that  if  it  had  not  been  for  the  blowing 
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of  snow,  perhaps  the  loss  would  not  have 
occurred  and  these  cattle  might  not  have 
perished.  I  am  sure  I  do  not  know  what  the 
fact  la  in  reference  to  that.  It  seems  to 
me  that,  as  I  say,  It  was  Incumbent  up<m  the 
defendant  to  show  that  the  exception  ap- 
plied. They  have  failed  to  do  It  I  think 
the  bnrden  of  proof  was  npon  the  defendant 
to  show  that  If  a  tornado  policy  or  a  wind- 
storm policy  did  not  afford  protection  from 
this  sort  of  storm — a  windstorm  In  winter, 
It  seems  to  me  that  you  might  Just  about  as 
well  put  a  clause  In  the  policy  saying  that 
It  should  not  be  operative  during  the  winter 
months.  It  is  very  difficult  for  me  to  con- 
ceive of  a  wind  In  this  locality  in  winter 
which  is  likely  to  occur  when  there  would 
not  be  more  or  less  snow  In  the  air,  blowing 
snow,  and  if  this  clause,  In  the  absence  of 
any  evidence  except  the  fact  that  there  was 
drifting  and  blowing  snow,  was  to  consti- 
tute' an  absolute  defense  to  the  company  and 
excuse  them  from  liability,  then  you  might 
as  well  make  a  clean  cut  of  it  and  say  that 
the  policy  should  not  be  operative  during 
the  winter  months.  I  presume  that  It  Is  pos- 
sible that  there  might  foe  a  windstorm  or 
tornado  in  the  winter  without  very  much 
blowing  snow,  but  in  practical  operation  it 
does  not  exist  in  this  locality.  Now  I  have 
treated  this  question  as  though  this  amend- 
ment to  the  by-laws  was  operative,  and  I  do 
not  consider  it  necessary  for  me  to  absolute- 
ly pass  on  that  question,  but  for  the  purpos- 
es of  this  determination,  I  have  treated  it  as 
though  it  was  in  fact  in  full  force  and  effect 
as  to  this  policy  Issued  before  the  by-laws 
were  claimed  to  have  been  adopted.  I  rather 
incline  to  the  view  that  this  by-law  would 
be  effective,  and  hence  consider  It  In  that 
way,  but  I  do  not  find  especially  on  that 
point"  Based  thereon  a  judgment  was  ren- 
dered for  plaintiff  for  the  amount  claimed. 
The  appeal  is  from  these  findings  and  the 
judgment  so  rendered. 

Eltaninating  for  the  present  the  amend- 
ment to  the  by-law  it  Is  apparent  that  de- 
fendant promised  indemnity  against  loss  or 
damage  on  live  stock  by  tornado,  cyclone,  or 
windstorm,  but  specifically  provided  that  It 
should  not  be  liable  /or  damage  by  snow  or 
hall.  It  Is  not  claimed  that  the  Injury  to 
the  cattle  was  the  result  of  a  cyclone,  but  it 
Is  insisted  that  they  were  injured  and  perish- 
ed as  a  result  of  a  tornado  or  a  windstorm, 
and  not  by  snow  or  hail.  The  term  "torna- 
do" has  a  well  understood  meaning.  It  has 
been 'defined  as  follows:  "The  words  'torna- 
do' and  'hurricane'  are  synonymous,  and 
mean  a  violent  storm,  distinguished  by  the 
vehemence  of  the  wind  and  its  sudden 
changes.  A  hurricane  is  a  very  high  wind, 
so  that  an  allegation  in  an  answer  denying 
that  the  loss  was  caused  by  a  tornado  or  hur- 
ricane^ but  stating  that  it  was  caused  by  a 
very  lilgh  wind,  admits  that  It  was  caused 
by  a  tornado  or  hurricane."  Queen  Ins.  Co. 
V.  Hudnnt  Co,,  8  Ind.  App.  22,  86  N.  EL  397. 


And  in  Spensley  v.  Ins.  Co.,  64  Wis.  433,  11 
N.  W.  804,  the  court  said:  "A  tornado'  Is 
defined  by  Webster  as  a  violent  gust  of  wind, 
or  a  tempest  distinguished  by  a  whirling, 
progressive  motion,  usually  accompanied  by 
thunder,  lightning,  and  torrents  of  rain,  and 
commonly  of  short  duration  and  small 
breadth;  a  hurricane.  Other  dictionaries 
give  substantially  the  same  definition,  and 
that  it  is  generally  accompanied  by  thunder 
and  lightning  and  rain  or  hall,  and  appears 
to  have  an  electric  origin,  so  that  whether 
a  loss  was  caused  by  a  tornado  or  the  light- 
ning accompanying  it  is  a  matter  for  the 
Jury." 

Tlie  word  "windstorm"  is  a  simple  one  and 
is  defined  by  Webster  to  be:  "A  storm 
characterized  by  high  wind  with  little  or  no 
precipitation."  As  used  in  the  policies  In 
suit  it  should  be  construed  as  something  more 
than  an  ordinary  gust  of  wind,  no  matter 
how  prolonged,  and  it  takes  its  meaning 
measurably  at  least  from  the  other  words 
with  which  it  is  associated,  to  wit  tornado 
and  cyclone.  However,  it  need  not  have  ei- 
ther the  cyclonic  or  the  twirling  or  whirl- 
ing features  which  usually  accompany  tor- 
nadoes or  cyclones,  but  it  must  be  more 
than  an  ordinary  current  of  air  no  matter 
how  long  continued.  In  other  words  it  must 
assume  the  aspect  of  a  storm,  L  e.,  an  outburst 
of  tumultuous  force.  Now  the  trial  ceurt 
was  justified  in  finding  that  the  storm  which 
caused  the  damage  to  the  live  stock  or  which 
directly  and  approximately  contributed  there- 
to was  one  of  the  worst  of  what  are  known 
familiarly  in  the  Mississippi  valley  as  "bliz- 
zards." This  term  has  found  its  way  into 
the  dictionary  and  it  is  defined  by  Webster 
to  l)e:  "A  violent  blow.  A  dry.  Intensely 
cold,  violent  storm,  with  tdgh  wind  and  fine 
driving  snow,  such  as  those  which  orlg:inate 
on  the  Eastern  slope  of  the  Canadian  Rocky 
Mountains." 

We  here  quote  some  of  the  testimony  with 
reference  to  the  character  of  the  storm: 
"During  the  night  of  the  28th,  a  storm  came 
up.  When  we  got  up  on  the  morning  of  the 
29tli,  the  wind  was  the  highest  wind  I  ever 
felt  or  knew  of.  It  was  blowing  straight 
from  the  north.  The  snow  was  blowing. 
The  snow  was  in  the  air.  I  couldn't  see  the^ 
windmill.  It  was  20  feet  from  the  klt<±enr 
I  should  judge.  The  reason  I  could  not  see 
It  was  too  dark  with  the  wind  and  the  storm. 
I  got  up  somewhere  about  7  o'clock,  and  uP' 
to  8  o'clock  I  could  not  see  the  windmill 
half  the  time  from  the  kitchen  window.  The 
weather  was  not  awful  cold,  but  it  was  the 
highest  wind  that  I  ever  experienced.  I  at- 
tempted to  face  the  wind.  I  opened  the  door 
and  went  outside  the  door  and  then  I  came 
back.  I  didn't  think  I  could  go  out  •  •  • 
There  was  no  time  during  this  storm  when  I 
could  see  as  far  as  across  the  road.  Tb» 
wind  tore  down  a  new  steel  windmill  which. 
I  had  just  put  up  in  the  summer.  It  wa» 
all  twisted  and  broken  to  pieces.    Before  it 
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-was  blown  down  It  was  In  good  condition. 
It  was  properly  erected  and  constrncted.  It 
was  stout  and  strong  and  a  high-grade  wind- 
mill. The  same  storm  blew  down  a  wind- 
mill on  Johnathan  Hall's  place  about  two 
miles  east  and  about  a  mile  south  of  my 
place  and  also  some  pine  trees.  *  •  * 
The  worst  of  the  storm  was  about  8  o'clock 
In  the  morning.  The  storm  lasted  all  day 
and  Into  the  night,  but  I  thought  the  worst 
of  It  was  along  about  8  o'clock  In  the  morn- 
ing, or  about  8;  I  thought  that  was  the 
worst.  The  storm  lasted  all  day  as  I  said, 
bat  I  think  the  wind  was  one-fourth  lower 
after  8  o'dodc  In  the  morning.  After  the 
windmill  went  down,  I  think  It  was  some- 
where about  8  o'clock,  I  got  right  oyer  to 
the  cattle.  I  found  that  there  were  about  20 
of  the  cattle  missing.  We  had  difficulty  In 
getting  oTer  to  the  cattle.  We  couldn't  stand 
It  to  go  to  them  with  the  wind,  we  couldnt 
face  it,  we  would  turn  around.  I  didn't  go 
any  farther  this  time  than  where  the  cat- 
tle were.  I  knew  quite  a  number  of  the  cat- 
tle were  missing,  but  I  couldn't  count  them 
▼ery  well  on  account  of  the  storm.  It"  was 
not  very  cold.  Where  the  cattle  were  it  was 
all  melted.  They  were  of  course  on  the 
south  side  of  the  storm  by  the  haystack  and 
straw  piles.  It  was  the  wind  that  I  couldn't 
stand.  The  wind  was  a  straight  wind.  It 
came  In  gusts.  It  seemed  to  raise  and  low- 
er without  any  time  much  between,  you 
know.  The  wind  came  from  the  north  dur- 
ing the  whole  day.  There  was  times  through 
the  day  that  I  didn't  think  It  was  as  bad 
as  It  was  earlier.  *  •  •  The  wind  at  that 
time  was  not  near  so  bad  as  whMi  I  was  first 
out  In  the  morning.  We  had  a  little  difficul- 
ty to  get  along.  We  had  to  keep  hold  of 
one  another  to  make  it,  and  follow  the  fence 
nntU  we  got  to  the  river.  •  •  •  I  have 
lived  In  the  Immediate  vicinity  where  I  was 
then  living  for  40  or  BO  years,  and  have  been 
witness  to  windstorms  that  we  term  in  thli? 
country  blizzards  during  that  time,  all  we 
have  had  since  I  have  lived  there.  I  remem- 
ber other  windstorms  but  nothing  nearly  as 
bad.  High  winds  accompanied  by  blowing 
drifted  snow  are  quite  frequent  in  that  com- 
munity. I  remember  the  bad  storms  of  the 
last  85  or  40  years— the  storms  that  were 
noted  and  celebrated.  I  remember  some  that 
were  pretty  bad,  but  I  never  knew  of  any- 
thing to  compare  with  this  one  last  winter ; 
it  was  much  worse.  I  have  no  means  of  de- 
termining the  velocity  of  the  wind  except  it 
blew  down  the  steel  windmill.  *  *  *  I 
went  out  about  8  o'clock.  I  was  not  blown 
away.  There  was  trouble  walking,  and  the 
wind  was  blowing  me.  It  was  blowing  on 
my  face.  I  bad  to  turn  around  and  stop  to 
get  my  breath.  I  stayed  out  at  the  yard 
about  15  minutes,  and  then  I  came  back  to 
the  bouse.  There  was  trouble  In  walking.  I 
could  not  tell  that  the  cattle  were  picked  up 
and  blown  away.  I  am  satisfied  that  the 
wind  took  thenir    *    *    *    W«  tried  to  walk 


against  the  wind.  We  would  have  to  turn 
around  partly  to  get  our  breath.  It  was  not 
so  very  cold.  It  was  plenty  cold,  but  I 
couldn't  tell  whether  it  was  below  zero.  I 
didn't  have  a  thermometer.  I  could  stand 
the  cold  all  right,  the  wind  was  what  both- 
ered me." 

Another  witness  testified  in  speaking  of 
windmills  which  were  destroyed  by  the 
storm,  as  follows;  "When  I  left,  the  mill  was 
In  good  condition.  It  was  securely  bolted. 
All  the  bands  and  the  rods  were  in  place. 
Everything  was  securely  put  together  by  me. 
I  saw  the  tower  after  this  storm.  The  tow- 
er was  bent  In  the  middle  and  fell  to  the 
ground  and  broke  the  wheel,  so  that  It  was 
not  of  any  use.  The  angle  steel  bent  and 
broke  over.  I  think  one  of  the  angles  was 
bent  near  a  lolnt  and  the  other  two  were 
bent  between  the  bands.  The  steel  was  not 
broken,  but  It  was  bent  One  of  the  bends, 
I  think,  was  about  4  feet  from  the  ground, 
one  of  them  10  feet,  and  I  think  the  other 
was  about  12  or  14  feet  The  windmill  lay 
in  a  twisted  form,  almost  straight  to  the 
south.  All  the  rods  and  the  bands  were  bent 
and  twisted.  The  platform  was  broken  and 
the  wheel  was  broken.  The  vane  was  bent 
and  twisted  out  of  shape.  The  pump  rod, 
which  was  of  oak,  about  an  inch  and  a  quar- 
ter square  was  also  broken.  I  heard  of  a 
number  of  windmills  being  broken  by  this 
storm.  The  ilrst  one  that  I  remember  was 
at  Mr.  J.  J.  Hall's,  that  was  a  6tarr  wind- 
mill, a  wood  wheel  and  a  wood  tower.  It 
was  8  or  9  years  old,  but  it  was  in  good 
condition.  The  first  20  feet  of  the  tower  was 
constructed  of  4  by  6  pine  timber.  The 
next  20  feet  was  constructed  of  4  by  4.  They 
were  bolted  together  and  spliced,  bolted  with 
half  Inch  bolts ;  the  timbers  were  square. 
They  were  braced  by  2  by  6's  at  the  bottom 
and  1  by  6'b  from  there  up.  It  was  braced 
also  by  wooden  bands,  I  don't  remember  how 
far  apart  they  were,  about  9  feet  at  the  bot- 
tom and  they  range  ditferent  distances  from, 
that  up.  It  was  braced  as  mills  of  Its  char- 
acter— wooden  mills — are  usually  braced. 
The  wheel  was  a  wooden  wheel.  The  wheel 
was  BO  arranged  so  that  It  would  stand  edge- 
wise to  the  wind  when  not  in  motion.  I  saw 
this  wheel  before  the  storm,  I  saw  it  after 
the  storm.  It  was  blown  down  after  the 
storm  and  broken  to  pieces.  Some  of  the 
posts  were  broken  at  the  anchor  posts  where 
they  were  bolted  on,  and  some  were  broken 
8  or  12  feet  high.  The  timbers  were  some- 
what decayed  In  places.  The  decay  was 
slight  The  other  timbers  were  new  that  I 
had  put  in  a  year  or  two  before.  -  This  min 
is  a  half  a  mile  east  and  a  half  a  mile  south 
from  Mr.  Jordan's.  *  *  *  I  remember  a 
mill  that  belonged  to  Mr.  Wheeler.  It  was 
about  three  miles  east  of  Jordan's.  It  was 
a  United  States  wood  wheel  mill.  It  was 
about  7  or  8  years  old.  The  tower  was  60 
feet  high  and  made  of  good  substantial  tim- 
bers 4  by  6  at  the  bottom  and  4  by  4  at 
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the  top.  It  was  well  braced  and  banded  and 
In  good  condition.  It  was  destroyed  by  the 
storm.  It  was  broken.  Some  of  the  corner 
posts  were  broken  at  the  anchor  posts  and 
some  higher;  I  did  not  particularly  notice. 
They  seemed  to  be  good  timbers,  I  do  not 
remember  any  other  particular  mills  that 
were  blown  down.  I  remember  a  mill  be- 
longing to  Mr.  Ltddy— Martin  Llddy.  He 
lived  about  two  miles  and  a  half  from  Jor- 
dan's. His  mill  was  the  same  kind  of  a 
mill  as  Mr.  Jordan's.  It  was  damaged.  The 
wheel  and  the  vane  were  damaged.  The  mill 
was  not  blown  down." 

And  another  gare  the  following  with  refer- 
ence to  the  storm:  "All  I  could  see  was 
once  In  a  while  where  the  cattle  went  and 
I  followed  their  tracks.  I  couldn't  see  more 
than  six  feet  The  air  was  filled  with  drift- 
ing fine  snow,  that  thickened.  It  was  so 
thick  I  could  not  see,  end  the  wind  was  too 
fierce  to  turn  around.  I  couldn't  turn 
around  and  stand  straight  and  look  north 
or  northeast  or  northwest.  I  couldn't  do 
that,  because  the  wind  was  so  fierce.  The 
only  way  I  could  possibly  walk  toward  the 
wind  was  either  to  back  up  or  walk  .side- 
ways. Every  little  while  I  sat  down  on  my 
haunches  and  held  my  hands  this  way  to  get 
my  breath  to  recruit  up  a  little.  Finally  I 
was  in  a  certain  pasture.  I  did  not  know 
Just  where,  but  I  knew  I  was  in  a  certain 
pasture.  Whilst  I  was  sitting  down  with 
my  eyes  to  the  south  during  a  little  gust,  I 
thought  I  saw  a  dark  spot  I  went  that  way- 
It  didn't  take  me  long  to  go  with  the  wind, 
and  I  found  my  cattle  right  there  In  a  bunch 
not  over  20  feet  square,  huddled  right  up 
against  a  wire  fence  all  facing,  every  one 
facing  south  and  all  huddled  together.  I 
made  all  the  effort  in  the  world  to  drive 
them  back.  I  drove  them  some  60  or  60  rods 
following  the  line  fence  between  myself  and 
my  brother's  due  west  I  could  hold  them 
there,  understand,  but  they  backed  up  and 
walked  sideways,  and  I  think  it  must  have 
taken  me  half  an  hour  to  get  them  that 
distance.  I  drove  my  cattle  by  inches,  back- 
ed them  up.  I  couldn't  do  nothing  with 
them,  only  get  in  front  of  them  and  hit  them, 
either  with  the  dub  I  had  or  with  the  plnch- 
er&  I  got  them  by  inches.  They  kept  back- 
ing away  from  me  with  the  storm,  but  I  kept 
hitting  them  and  kept  them  up  to  the 
fence.  ♦  •  ♦  I  couldn't  find  my  cattle. 
I  sat  down,  and  while  I  was  sitting  there  I 
says  to  myself,  'Now,  Mister,  look  out  for 
No.  1.'  I  got  up  and  made  a  bee  line  for  a 
fence  that  I  supposed  would  lead  straight  to 
my  house.  In  place  of  striking  the  fence  as 
I  supposed,  I  struck  a  fence  that  went  in 
the  opposite  direction,  but  I  clung  to  the 
wire  fence.  I  have  been  in  storms  before, 
and  all  that  saved  me  was  my  experience 
and  by  clinging  to  the  wire  fence.  I  fol- 
lowed and  kept  going  along.  I  didn't  know 
one  post  of  the  fence,  and  I  know  them 
Just  as  well  as  you  know  your  A,  B,  C's,  but 


the  night  before  It  bad  rained  and  froze, 
and  everything  was  encrusted  with  ice,  and 
everything  was  the  same  color.  I  got  to  a 
gate,  a  wire  gate  which  was  open.  I  was 
just  sure  in  my  mind  that  that  was  the 
gate  I  was  looking  for  within  a  few  rods 
of  my  yard.  In  place  of  that,  I  was  a 
hundred  rods  away  by  another  field.  I  sat 
down  every  little  while  behind  a  fence  post 
protecting  myself  from  the  fierce  wind.  I 
got  up,  and  went  on  one  side  of  the  fence 
first,  and  then  on  the  other  in  order  to 
make  headway.  I  went  along  and  finally 
struck  a  public  highway.  The  only  way  I 
knew  it  was  a  public  highway  was  because 
we  have  got  a  phone  line  on  the  north  side 
of  the  farm  and  also  one  on  the  east  side 
of  the  farm  at  right  angles.  I  knew  I  was 
near  the  public  highway,  but  what  public 
highway,  whether  the  road  running  north 
and  south  or  east  and  west  I  didn't  know. 
Finally  I  found  myself  going  up  hill.  I 
knew  that  I  ought  not  be  going  up  hill  to 
go  to  my  house.  I  turned  around  and  went 
the  other  way.  I  would  sit  down  awhile 
behind  the  phone  poles  and  rest;  I  was 
about  all  In.  While  I  was  resting  behind 
a  pole,  I  happened  to  know  a  fence  where 
the  wind  had  shook  the  ice  off  and  detect- 
ed some  boards  that  were  painted  red.  Then 
I  knew  that  the  house  was  in  two  rods  of 
it  but  couldn't  see  the  grove  or  the  hou.=e. 
That  was  the  first  time  I  recognized  where 
I  was  In  three  hours.  When  I  come  in  I 
couldn't  speak  or  I  couldn't  stand  up.  I 
have  been  in  lots  of  what  we  call  'old  Iowa 
blizzards,'  lots  of  them  since  I  have  been 
living  here,  but  I  never  experienced  any 
difiiculty  in  breathing  save  by  an  illustra- 
tion: Some  14  to  Id  years  ago  there  was  a 
cyclone  in  this  country  that  passed  four  or 
five  miles  north  of  us.  Well,  on  that  night 
we  woke  and  our  beds  shook,  and  I  went 
out  of  doors.  There  was  not  much  wind  at 
that  time  when  I  went  out,  but  I  thought 
there  was  something  queer,  I  never  experi- 
enced it  before  about  my  breatbiu;.  That 
is  something  like  the  difiiculty  I  had  in 
breathing  this  time.  *  *  •  I  had  lived 
in  the  county  as  I  said  since  1877.  We  often 
have  blizzards  in  the  winter,  not  so  very 
often,  but  sometimes.  I  mean  by  a  blizzard 
an  ordinary  gale  of  wind  blowing  in  the 
winter  when  it  is  10  or  12  below  zero,  and 
blowing  hard  so  that  it  la  hard  to  be  out  in. 
but  I  have  been  out  in  any  of  the  blizzards, 
and  I  would  not  think  of  nothing  of  going 
a  half  a  mile  against  a  blizzard ;  I  wouldn't 
think  nothing  of  that  Compared  with  these 
blizzards  I  would  say  that  it  was  much 
worse.  I  never  experienced  a  wind  since 
I  am  living  here  to  blow  as  hard  or  any- 
where near  as  hard  as  it  did  the  day  ot 
the  29th  of  January  last" 

There  was  much  other  testimony  to  the 
same  effect  and  the  trial  court  was  entirely 
Justified  in  finding  that  there  was  such  a 
windstorm  as  came  within  the  terms  of  the 
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policy.     Western  Co.  t.  Smltb,  85  Fed.  405, 
29  C.  C.  A.  223,  40  L.  R.  A.  653. 

2.  Appellant  says,  however,  that  the  pol- 
icy If  so  construed  does  not  cortx  any  loss 
or  damage  save  that  doe  dlrecUy  to  a  wind- 
storm such  as  a  direct  physical  Injnry  to 
the  stock  as  by  throwing  them  to  the  ground, 
drlylng  them  against  some  obstacle  or  the 
hurling  of  some  object  against  them.  As  we 
▼lew  It  this  Is  entirely  too  narrow  a  con- 
struction. It  Ignores  a  fundamental  tenet 
for  the  construction  of  Insurance  policies 
to  the  effect  that  If  a  policy  Is  so  drawn  as 
to  require  Interpretation  and  he  fairly  sus- 
ceptible to  two  different  constructions,  that 
one  will  be  adopted  which  Is  most  favorable 
to  the  insured.  Thompson  v.  Insurance  Co., 
136  U.  S.  287,  10  Sup.  Ct  1019,  34  L.  Ed. 
408;  Holmes  v.  Insurance  Co.,  98  Fed.  240, 
89  O.  O.  A.  45,  47  li.  R.  A.  308;  Meyer  v. 
Insurance  Co.,  96  Iowa,  378,  65  N.  W.  328, 
89  Am.  St  Rep.  874 ;  Goodwin  v.  Insurance 
Co.,  97  Iowa,  226,  66  N.  W.  167,  32  L.  R. 
A.  473,  59  Am.  St  Rep.  411;  Vorse  ▼.  In- 
surance Co.,  119  Iowa,  655,  93  N.  W.  569, 
60  L.  R.  A.  838,  97  Am.  St  Rep.  380;  Krell 
▼.  Insurance  Co.,  127  Iowa,  748,  104  N.  W. 
864. 

3.  Again  It  Is  contended  that  the  storm 
was  not  the  proximate  cause  of  the  loss  or 
damage;  that  the  injury  to  the  cattle  was 
due  directly,  if  not  solely,  to  the  conditions 
of  the  temperature.  It  is  a  question  of  fact 
to  be  determined  from  the  testimony  and 
without  setting  It  out  it  is  suflBclent  to  say 
that  the  trial  court  was  Justified  In  finding 
loss  would  not  have  happened  but  for  the 
windstorm,  and  that  this  windstorm  was 
the  e£Sclent  cause  of  the  damage.  That 
other  Irresponsible  causes  nlay  also  have 
contributed  to  the  loss  does  not  of  Itself, 
relieve  the  defendant  from  respouEdblllty. 
Gardner  v.  Insurance  Co.,  110  Minn.  291,  125 
N.  W.  264,  26  L.  R.  A.  (N.  S.)  1004;  Russell 
v.  Insurance  Co.,  100  Minn.  628,  111  N.  W. 
400,  10  li.  R.  A.  (N.  S.)  826;  MlUer' v.  In- 
surance Co.,  34  Iowa,  222;  Queen  Ins.  Co. 
V.  Hudnut  8  Ind.  App.  22,  85  N.  £7.  897; 
Casualty  Co.  v.  Lloyd,  165  Ind.  62,  78  N.  E. 
824. 

The  burden  under  the  Issues  Joined  was 
Tipon  defendant  to  show  that  the  loss  or 
damage  was  due  to  snow  or  hall,  or  if  we 
treat  the  amendment  to  the  by-laws  as  bind- 
ing and  applicable  to  the  case,  to  the  blow- 
ing of  snow  or  hall.  Jones  y.  Association, 
92  Iowa.  662,  61  N.  W.  486 ;'  Payne  v.  As- 
sociation, 119  Iowa,  842,  93  N.  W.  361.  This 
it  failed  to  do,  and  as  the  trial  court  was 
justified  in  finding  that  the  storm  was  an 
efficient  and  proximate  cause  of  the  damage 
there  is  nothing  In  defendant's  present  con- 
tention. 

4.  It  is  not  necessary,  perhaps,  to  decide  the 
qnestlon  of  the  validity  of  the  amendment 
to  the  by-laws  but  the  point  as  it  seems 


to  us,  has  already  been  ruled  by  previous 
decisions  of  this  court  Plaintiff's  agree- 
ment was  to  be  governed  by  the  articles  of 
incorporation  and  rules  in  force  when  the 
policies  were  Issued,  or  which  might  there- 
after be  made  by  the  association.  The 
amendment  passed  by  the  association  was 
not  of  its  articles  or  rules,  but  of  its  by- 
laws, and  this  amendment  had  the  effect  of 
introducing  new  terms  and  conditions  into 
the  original  contract  The  rule  referred  to 
in  this  clause  giving  power  of  amendment 
had  reference  undoubtedly  to  these  matters 
relating  to  the  Internal  government  of  tht. 
society,  and  not  to  matters  of  contract  be- 
tween the  association  and  its  members.  Un- 
der the  clause  relied  upon  defendant  had 
no  power  to  change  any  contract  rights  with- 
out the  assent  of  the  members  or  policy 
holder.  This  question  has  recently  been  con- 
sidered by  us,  and  ruled  adversely  to  ap- 
pellant's contention  in  Fort  v.  Iowa  Legion 
of  Honor,  123  N.  W.  224.  See,  also.  Farm- 
ers' Ase'i  V.  Slattery,  115  Iowa,  410,  88  N. 
W.  949;  Ross  v.  Brotherhood,  120  Iowa, 
602,  96  N.  W.  207;  Sieverts  v.  Association, 
95  Iowa,  710,  64  N.  W.  671 ;  Field  y.  Assort- 
atlon,  117  Iowa,  186,  90  N.  W.  717;  Matthes 
V.  Association,  110  Iowa,  222^  81  N.  W.  484. 

With  these  amended  by-laws  out  of  the 
case,  the  questions  presented  are  not  difficult 
of  solution.  Taking  the  findings  of  fact  of 
the  trial  court  to  be  correct  as  we  must 
under  the  record  before  us,  its  conclusions 
of  law  on  these  facts  were  correct,  and  a 
Judgment  for  plaintiff  followed  as  a  logical 
sequence. 

No  error  appears^  and  the  Judgment  must 
be,  and  it  is,  affirmed. 


HINES  ▼.  CITT  OF  NEVADA. 
(Supreme  Court  of  Iowa.     March  10,  1911.) 

1.  MUNICIFAI.  COBPOBATIOKB  (J  724*)— TOBTB 
— GOVEBNUXNTAI.    POWBBS. 

In  the  absence  of  statute,  a  city  is  not 
chareeable  with  damages  because  of  its  failures 
or  mistakes  in  the  exercise  of  Its  purely  govern- 
mental functions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1545;    Dec.  Dig.  { 

2.  MmnciPAL  Cobfoxationb  (t  733*)— Tobts 
— GovEBNianTAL  Power. 

A  city's  power  to  order  or  provide  for  the 
establishment  construction,  and  maintenance  of 
public  improvements  is  governmental,  and  for 
its  act  or  failure  to  act  in  the  Initiation  of  such 
an  undertaking  it  is  not  answerable  to  the  suit 
of  any  iwrson. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1647-1549;  Dec 
Dig.  I  733.*] 

8.  MunlOIFAIi  COBFOBATIONB  (i  748*)— TOBT— 

Gbart  or  Fbanchibe. 

If  a  city  grants  a  franchise  to  a  corpora- 
tion or  person  for  the  establishment  and  main- 
tenance of  a  jpublic  improvement,  its  act  is° 
clearly  legislative  or  govenuDental,   and   it  is 
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generally  not  liable  for  the  act  or  omission  of 
tile  holders  of  the  franchise  in  conatructinK  or 
maintaining  the  works,  or  for  its  own  faflare 
to  affix  terms  to  the  franchise  properly  guarding 
interests  of  its  citizens  and  property  owners. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1678;    Dec.  Dig.  i 

4.  MURICIPAI.  COBFORATIONS  (i  733*)— TOBTS 
— CONSTBUCriOW  OF  PUBUO  Iin>B0VEMEKT8. 

Where  a  city  itself  undertakes  the  construc- 
tion and  maintenance  of  a  public  work,  it  as- 
eumea  the  performance  of  a  ministerial  func- 
tion, and  for  its  failure  to  exercise  reasonable 
skill  and  care  it  will  be  liable  for  damages  for 
injuries  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  1M7-1549;  Dea 
Dig.  I  733.*i 

5.  MxmioiPAl.  C0BFORATIOR8  (I  748*)— ToBTS 
— Gbant  of  Franchise  —  Neolioknce  in 
exebcise  of. 

A  city,  with  the  aid  of  some  of  its  citizens, 
constracted  a  sewer,  the  terminus  of  which  was 
near  plaintiff's  home.  An  ordinance  was  pass- 
ed allowing  property  owners  to  connect  with 
the  seweiB,  provided  the  persons  so  connecting 
should  hold  the  city  harmless  from  any  damages 
resulting  therefrom,  and  that  they  \vouId  not 
permit  any  improper  material  to  be  thrown  into 
the  sewer,  nor  connect  any  vault  therewith,  and 
would  keep  the  inlet  properly  protected  with 
grating  or  trap  to  prevent  stench  from  escaping 
from  the  sewer.  The  city  also  reserved  to  it- 
self the  right  to  abate  any  of  the  connecting 
drains  on  proof  that  the  same  had  been  improp- 
erly used,  and  to  abate  or  discontinue  the  mam 
sewer  at  any  time  should  it  become  a  nuisance. 
Held,  that  such  an  arrangement  was  not  the 
grant  of  a  franchise  by  the  city  for  the  construc- 
tion of  a  sewer  for  tae  exercise  of  which  right 
the  city  would  not  be  liable ;  its  reservation  of 
the  power  of  control  and  regulation  rendering 
it  liable  for  the  creation  of  a  nuisance  arising 
from  improper  use  of  the  sewer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1578;  Dec.  Dig.  i 
748.*] 

6.  Municipal  Cobpobationb  (|  827*>-Tobt8 

—    CONBTBUOnON      OF     SeWEBS    —    PBIVATE 

Sewer. 

Such  sewer  was  a  public,  aa  distinguished 
frotn  a  private,  sewer;  and  hence  the  city  was 
liable  for  permitting  it  to  become  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  1774,  1775;  Dec. 
Dig.  1827.*] 

7.  Municipal  Cobpobations  (i  843*)— Tobts 
—Defect  in  Seweb— Loabiliit. 

That  such  sewer  became  a  nuisance  owing 
to  the  acts  of  individual  lot  owners,  who  made 
connections'  therewith,  and  that  such  con- 
duct was  in  violation  of  the  ordinance  of  the 
city,  or  that  the  outlet  of  the  sewer  was  on 

firivate  property,  did  not  absolve  the  city  from 
lability,  since  it  possessed  the  power  to  abate 
any  nuisance  created,  or,  if  it  did  not  possess 
such  power,  it  could  have  acquired  the  same  by 
the  exercise  of  the  power  of  eminent  domain. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1788;    Dec*  Dig.  { 

Appeal  from  District  Court,  Story  County ; 
R.  M.  Wright  Judge. 

Actiou  at  law  to  recover  damages  for  the 
maintenance  of  an  alleged  nuisance.  Verdict 
.and  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 


Bert  B.  Welty  and  A.  A.  McLaughlin,  for 
appellant.  Fitcbpatridc  &  McCall  and  U.  S. 
Alderman,  for  appellee. 

WEAVER,  J.  The  plaintiff  owns  a  lot  in 
the  defendant  city,  which  be  occupies  and 
uses  as  a  bomeetead.  He  alleges  that  for 
a  considerable  period  the  city  has  maintain- 
ed a  sewer  i>assing  through  or  adjacent  to 
his  said  homestead  which  it  has  so  negligent- 
ly and  so  improperly  sustained  as  to  dis- 
cbarge sewage  and  filth  upon  said  premises, 
causing  noisome  and  offensive  odors  to  arise 
therefrom,  and  otherwise  creating  an  un- 
sanitary and  dangerous  condition,  interfering 
with  tbe  safe  and  comfortable  enjoyment  of 
said  homestead  by  the  plaintiff  and  bis  fam- 
ily, and  causing  members  of  his  family  to  be- 
come sick  and  suffer  great  discomfort,  for 
all  which  be  seeks  a  recovery  of  damages. 
The  defendant  denies  tbe  matters  charged  in 
tbe  petition,  and  pleads  tbe  statute  of  limi- 
tations. 

The  evidence  shows  that  tbe  dty  of  Ne- 
vada is  located  upon  and  across  a  narrow 
slough  or  waterway  extending  from  tbe 
northeast  to  the  southwest  and  opening  into 
a  stream  known  as  Indian  creek  near  tbe 
west  boundary  of  tbe  plat  This  depression 
fumLBbes  the  most  feasible  route  for  a  course 
of  drainage  from  the  central  business  and 
resident  section  of  the  city,  and  prior  to  tbe 
laying  of  the  sewer  hereinafter  mentioned  it 
was  used  to  a  considerable  extent  as  an  open 
drain  with  which  other  drains  from  tbe  ter- 
ritory on  either  side  connected.  In  tbe  year 
1889,  upon  the  agreement  of  tbe  county  board 
of  supervisors  and  certain  citizens  of  the 
city  to  aid  in  tbe  enterprise,  the  city  by  ac- 
tion of  its  council  undertook  the  construction 
of  a  tile  sewer  along  tbe  line  of  said  water- 
way between  certain  named  streets  connect- 
ing with  or  Incorporating  therein  a  sewer  al- 
ready existing  across  a  block  known  as  tbe 
Lockrldge  property  emerging  again  into  the 
open  drain  at  the  street  near  tbe  northeast 
comer  of  the  block  on  which  plaintifTs  res- 
idence was  located.  At  that  date  tbe  lot  oc- 
cupying tbe  northeast  part  of  said  block  and 
lying  immediately  east  of  plaintiff's  lot  was 
owned  by  the  city  and  used  as  a  public  pond. 
Soon  thereafter  the  city  made  a  sale  of  tbe 
lot  requiring  the  purchaser  as  part  of  tbe 
consideration  therefor  to  extend  the  tile 
sewer  from  its  then  terminus  in  tbe  direc- 
tion of  Indian  creek  to  a  point  at  or  near 
the  southwest  comer  of  said  lot,  and  near 
the  line  of  plaintiffs  premises,  and  wltbln  90 
to  100  feet  of  bis  bouse.  After  tbe  sewer  ba4 
been  constructed,  an  ordinance  was  passed 
by  tbe  city  council  allowing  property  owners 
in  tbe  neighborhood  to  tap  the  pipe  and  con- 
nect therewith  lateral  sewers  or  drains  from 
tbeir  several  premises  on  payment  to  the 
city  of  certain  sped&ed  charges  and  observ- 
ing certain  prescribed  regulations.     It  was 
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provided,  bcwever,  that  (to  quote  the  lan- 
guage of  the  ordinance)  "any  lot  owner  mak- 
ing such  connections  shall  In  consideration  of 
the  privileges  hereby  granted  and  enjoyed 
hold  the  city  harmless  from  any  loss  or  dam- 
age that  may  In  any  way  resolt  from,  or  be 
occasioned  by,  said  connection,  and  further, 
that  they  wUl  not  permit  any  Improper  ma- 
terial, such  as  grease,  rags,  shavings,  sweep- 
ings, kitchen  slops,  or  filthy  substance  to  be 
thrown  Into  the  Inlets  or  openings,  hor  con- 
nect any  privy  vault  therewith,  and  will  it 
all  times  keep  the  inlets  or  openings  proper- 
ly protected  with  grating,  catch  basin,  or 
stench  traps  so  constructed  as  to  prevent 
effluvia  or  stench  from  escaping  from  sewer 
or  drainage."  In  another  section  the  city 
reserves  to  Itself  the  right  to  abate  any  of 
these  lateral  or  connecting  drains  on  proof 
that  the  same  bad  been  Improperly  used,  and 
further  providing  that  the  "main  drain  or 
sewer  may  at  any  time  be  abated  or  discon- 
tinued should  the  same  become  a  nuisance." 
From  time  to  time  owners  of  various  lots 
within  the  area  accommodated  by  the  sewer 
constructed  lateral  sewers  or  drains,  and  con- 
nected them  with  the  main.  These  drains 
were  used  not  alone  for  carrying  off  mere 
surface  water  or  rainfall,  but  were  utilized  for 
the  discbarge  of  liquid  or  fluid  waste  of  all 
kinds.  In  many  instances  connections  were 
made  with  water-closets  and  urinals,  per- 
haps not  directly  with  the  vaults,  but  through 
the  medium  of  cesspools  which  first  received 
the  deposits,  and  from  which  the  liquid  con- 
tents were  conducted  to  the  sewer.  Among 
the  premises  served  by  this  drainage  was  a 
hotel,  a  laundry,  the  county  courthouse,  and 
other  places  where  considerable  amounts  of 
sewage  and  unclean  waste,  liquid  and  other- 
wise, originate.  The  water  pouring  from 
the  mouth  of  the  main  tile  had  the  eftect  to 
wash  out  a  basin  or  hole  in  the  earth  of  con- 
siderable width  and  depth,  and  the  sewage 
held  or  detained  by  this  excavation  naturally 
tended  to  become  foul  and  offensive.  For 
some  time  after  the  sewer  was  first  con- 
structed there  was  no  serious  complaint  from 
persons  owning  property  at  or  near  the  out- 
let, but  later,  as  the  connections  Increased  In 
number,  the  matter  discharged  through  the 
sewer  became  more  and  more  offensive.  The 
plaintiff  and  others  In  his  neighborhood  com- 
plained of  the  conditions  to  officers  of  the 
city,  and,  no  remedy  being  effected,  this  ac- 
tion was  Instituted.  While  there  Is  some  dis- 
pute as  to  the  fact  and  extent  of  the  stench 
and  the  actual  character  of  the  sewage  dis- 
charged from  the  main  pipe  into  the  open 
drain,  there  was  ample  testimony  from  which 
the  Jury  could  find  the  substantial  truth  of 
the  allegations  of  the  petition.  The  verdict 
and  Judgment  must  therefore  be  sustained, 
unless  we  are  required  to  hold  that,  conced- 
ing the  injury  of  which  plaintiff  complains, 
there  is  yet  no  liability  therefor  on  the  part 
of  the  dty,  or  that  the  record  discloses  re- 
versible error  in  the  court's  rulings  upon  the 


introduction  of  evidence  or  In  its  Instruction 
to  the  Jury. 

1.  The  first  and  perhaps  main  contention 
of  the  appellant  Is  as  follows :  The  power  of 
a  city  to  abate  a  nuisance  is  governmental  In 
character,  and  failure  to  exercise  it,  even 
though  Injury  thereby  results  to  the  person 
or  property  of  an  individual,  gives  rise  to  no 
cause  of  action.  Stating  it  from  another 
angle,  it  is  argued  that  the  establishment 
and  maintenance  of  sewers  is  a  government- 
al function,  and  injuries  arising  from  its 
exercise  are  not  actionable,  except  where  in 
exercising  such  power  there  is  an  actual  in- 
vasion or  taking  of  private  property.  Again, 
it  is  said  that,  if  such  liability  ever  exists, 
its  basis  Is  to  be  found  in  some  statute,  that 
we  have  no  statute  requiring  a  city  to  Abate 
or  remove  nuisances  except  such  as  are  found 
or  are  maintained  In  its  streets,  and,  as  the 
nuisance  here  complained  of  was  not  In  a 
public  street  or  on  public  grounds,  the  city 
is  In  no  manner  liable  for  damages  thus 
occasioned.  That,  in  the  absence  of  a  stat- 
ute governing  the  case^  a  city  is  not  charge- 
able with  damages  because  of  its  failures  or 
mistakes  in  the  exercise  of  its  purely  govern- 
mental functions,  may  be  admitted.  It  may 
also  be  admitted  that  a  city's  power  to  order 
or  provide  for  the  establishment,  construc- 
tion, and  maintenance  of  public  waterworks, 
public  sewers,  street  paving,  and  other 
schemes  of  public  Improvements  is  govern- 
mental, and  for  its  act  or  failure  to  act  In 
the  Initiation  of  such  an  undertaking  it  is 
not  answerable  to  the  suit  of  any  person. 
This  principle  is  so  well  settled  and  well 
known  that  we  need  not  pause  to  cite  or  dis- 
cuss the  authorities.  But  it  is  no  less  well 
settled  that  municipal  functions  are  not  all 
governmental  or  legislative,  but  that  in  very 
many  respects  cities  and  towns  act  minister- 
ially, and  that  in  the  discharge  of  such  duties 
they  are  responsible  within  certain  limits 
for  the  manner  and  method  of  the  perform- 
ance. The  line  of  demarcation  between  these 
powers  may  sometimes  be  a  narrow  one,  but 
it  is  not  ordinarily  indistinct  If,  for  in- 
stance, a  city  grants  a  franchise  to  a  corpo- 
ration or  person  for  the  establishment  and 
maintenance  of  a  system  of  waterworks, 
its  act  is  clearly  legislative  or  governmental, 
and  generally,  if  not  universally,  speaking, 
it  cannot  be  held  liable  for  the  acts  or  omis- 
sions of  the  holders  of  the  franchise  in  con- 
structing or  maintaining  the  works,  or  for 
its  own  failure  to  affix  terms  to  the  fran- 
chise properly  guarding  the  interests  of  Its 
citizens  and  property  owners.  If,  however, 
instead  of  granting  the  franchise  to  another, 
the  city  undertakes  Itself  to  build  or  con- 
struct or  maintain  such  works,  it  assumes 
the  performance  of  a  ministerial  function  In 
which  its  failure  to  exercise  reasonable  skill 
and  care  makes  it  chargeable  with  negli- 
gence, and  for  injuries  thus  arising  it  Is 
answerable.  Randolf  v.  Bloomfield,  77  Iowa, 
CO,  41  N.  W.  662, 14  Am.  St  Rep.  268;  Vogt 
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T.  Grinnell,  128  Iowa,  332,  98  N.  W,  782; 
Vogt  V.  GrinneU,  133  Iowa,  363,  110  N.  W. 
603;  Hollenbeck  t.  Marion,  116  Iowa,  69, 
89  N.  W.  210 ;  Bennett  v.  Marlon,  119  Iowa, 
473,  93  N.  W.  558;  Lougbran  v.  Des  Moines, 
72  Iowa,  382,  34  N.  W.  172;  Fitzgerald  v. 
Sharon,  143  Iowa,  730,  121  N.  W.  523;  Ash- 
ley T.  Port  Huron,  35  Mich.  296,  24  Am.  Rep. 
552;  Mayor  t.  Richardson,  90  Miss.  1,  42 
South.  234;  JacksonTllIe  v.  Lambert,  62  111. 
519.  Discussing  the  same  subject,  the  New 
York  court  has  said:  "The  law  Is  firmly  es- 
tablished that  In  constructing  sewers  and 
keeping  them  in  repair  a  municipal  corpora- 
tion acts  ministerially,  and,  having  authority 
to  do  the  act,  is  bound  to  the  exercise  of 
needful  prudence,  watchfulness,  and  care." 
Barton  ▼.  Syracuse,  36  N.  Y.  54.  Other  au- 
thorities to  the  same  effect  are  very  numer- 
ous. The  rule  is  a  salutary  one,  otherwise 
ownership  and  use  of  real  property  within 
the  corporate  limits  of  a  city  or  town  would 
hardly  be  an  attractive  proposition  to  an  In- 
vestor. As  we  view  the  Instant  case,  the 
principle  pervading  the  decisions  we  have 
cited  is  applicable.  The  city  undertook  to 
exercise  its  undoubted  authority  in  the  con- 
struction of  the  sewer.  It  assumed  the  con- 
trol and  regulation  of  the  finished  structure 
as  it  had  a  right  to  do.  It  reserved  the 
right  (which  indeed  it  had  without  express 
reservation)  to  abate  the  nuisance  If  one 
should  be  produced  in  the  use  of  the  drain- 
age so  afforded.  It  so  constructed  and 
maintained  the  sewer  that  it  discharged  its 
unclean  contents  in  the  immediate  vicinity 
of  the  plaintiff's  home,  creating  a  nuisance 
to  his  injury,  and  there  Is  no  reason  In  law 
or  morals  why  it  should  not  respond  in  dam- 
ages. The  city  has  no  more  right  to  create 
a  nuisance  to  the  injury  of  another  than  has 
tbei  Individual  citizen,  and,  if  it  does  so,  it 
is  amenable  to  the  remedies  which  the  law 
provides  for  the  redress  of  such  wrongs. 

2.  But  It  is  suggested,  though  it  can  hard- 
ly be  urged  with  any  confidence,  that  this 
was  not  a  city  sewer,  but  a  sort  of  informal 
partnership  affair  to  which  the  city  contrib- 
uted a  share,  but  did  not  assume  municipal 
authority  or  responsibility  with  respect  to  its 
care  and  maintenance.  The  action  of  the 
city  ofllcers  at  the  Inception  of  the  project, 
the  ordinance  to  which  we  have  made  refer- 
ence, and  all  the  circumstances  connected 
with  the  enterprise,  forbid  any  such  con- 
clusion. 

3.  It  is  next  said  that^  if  the  sewer  became 
foul  and  created  a  nuisance,  it  is  chargeable 
to  the  individual  lot  owners  who  made  con- 
nections with  it,  and  that  their  conduct  in 
this  respect  was  in  violation  of  the  ordi- 
nance, and  the  city  should  not  be  held  liable 
therefor.  Here,  again,  we  think  the  record 
does  not  bear  out  the  assumption.  In  the 
first  place,  the  ordinance  Is  not  so  much  a 
prohibition  of  the  use  of  the  eewer  for  the 
purposes  to  which  It  was  in  fact  subjected 
as  It  was  to  Impose  upon  the  lot  owners  the 


obligations  to  hold  the  city  harmless  against 
claims  for  damages  so  arising.  Indeed,  the 
careful  reading  of  the  testimony  and  ob- 
servance of  the  practical  construction  put  up- 
on the  ordinance  from  the  outset  are  quite 
convincing  that  the  use  made  of  the  sewer 
was  not  other  or  different  than  was  in  fact 
intended  and  expected.  But,  if  It  be  true 
that  some  or  all  of  the  lot  owners  making 
connection  with  the  sewer  abused  the  privi- 
lege thns  given  them,  we  cannot  see  bow  It 
affects  the  result  of  this  case.  The  city 
wwild  not  thereby  be  relieved  from  its  duty 
to  see  that  the  sewer  It  had  constructed  did 
not  become  a  nnisance.  The  duty  of  Its 
maintenance,  of  keeping  It  in  repair,  and  in 
proper  working  order,  and  preventing  its 
becoming  a  source  of  discomfort  and  injury 
to  others  was  a  continuing  one,  a  duty  which 
It  could  not  avoid  by  delegating  it  or  shift- 
ing it  to  the  shoulders  of  the  lot  owners. 

Nor  do  we  find  merit  in  the  thought  tbat 
as  the  mouth  of  the  tile  opened  upon  pri- 
vate pr<q;>erty,  and  as  the  connections  with 
the  main  by  private  tiles  were  In  part  on 
private  property,  the  city  could  not  abate 
the  nuisance  without  trespassing  upon  pri- 
vate property,  and  it  Is  therefore  not  liable 
for  falling  to  do  so.  In  the  first  place,  there 
is  neither  claim  nor  proof  that  the  city  was 
a  trespasser  In  constructing  the  sewer  in 
part  upon  and  across  the  lands  of  individual 
owners,  and  it  will  be  presumed  that  the 
right  to  do  so  was  in  some  manner  properly 
obtained.  The  right  to  construct  a  sewer 
across  the  lands  of  another,  being  in  the  na- 
ture of  an  easement  or  perpetual  license,  car- 
ries with  it  the  right  to  enter  upon  the  prem- 
ises to  make  such  repairs,  and  do  such  work 
as  is  necessary  to  Its  proper  maintenance. 
Brown  v.  Stone,  10  Gray  (Mass.)  61,  69  Am. 
Dec.  303;  McMillan  v.  Cronln,  75  N.  Y.  474; 
Thompson  v.  Uglow,  4  Or.  369;  Clark  ▼. 
Glldden,  60  Vt.  702,  15  Atl.  358;  Wilson  t. 
Chalfant,  15  Ohio,  248,  45  Am.  Dec.  674.  In 
the  next  place,  the  abatement  of  the  nuis- 
ance did  not  necessarily  involve  the  nnan- 
thorlzed  entrance  by  the  dty  upon  the  land 
of  another.  It  might  have  acquired  the  right 
by  condemnation  or  otherwise  to  extend  the 
tUe  to  some  remoter  terminus  where  it 
could  injure  no  one,  or  avail  itself  of  some 
of  the  more  modem  methods  of  disposing  of 
the  sewage  without  creating  a  nuisance,  or  it 
might  have  effectually  abated  the  offensive 
conditions  by  exercising  its  undoubted  power 
to  forbid  and  prevent  the  use  of  the  sewer 
except  for  the  purposes  not  giving  Just  cause 
for  complaint  by  the  public  or  by  owners  of 
property  exposed  to  injury  therefrom.  It  is 
to  be  admitted  that  the  problem  of  sanitary 
drainage  is  a  serious  one  for  all  our  Inland 
cities  and  towns,  but  tbey  should  not  be  per- 
mitted to  find  relief  for  a  part  of  their  peo- 
ple and  property  owners  by  concentrating 
their  sewage  and  casting  It  upon  others  or  by 
creating  a  nuisance  to  the  injury  of  others. 

Exceptions  were  saved  by  appellant  to  cer- 
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tatn  mUngs  of  the  court  upon  the  Introduc- 
tion of  evidence  and  to  the  Instructions  giv- 
en the  jnry.  The  points  thus  raised  are  In 
most  instances  covered  and  disposed  of  by 
tbe  conclusions  we  have  already  announced, 
and  in  none  of  tbe  other  rulings  do  we  find 
any  reversible  error.  The  trial  appears  to 
hare  been  fairly  conducted,  the  evidence  Is 
sufficient  to  Justify  a  recovery  by  plaintiff, 
and  the  amount  allowed  is  not  so  clearly  ex- 
cessive as  to  call  for  Interference  by  this 
court. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


EBERT  V.  CTTLIiEN. 
(Supreme  Gonrt  of  Michigan.    March  IS,  1911.) 

Fbauds,  Statdxe  of  (|  113*)— Sam:  of  Land 

—Contract. 

An  agreement  for  the  sale  of  land,  reciting, 
"Beceived  of  EJi  I*  R  $25  on  aale  to  him  or 
principal  of  certain  described  property,  "price 
$500,  as  It  failed  to  express  the  time  of  pay- 
ment, was  Insufficient  under  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  H  239,  2iO;  Dec.  Dig.  { 
113.^ 

Appeal  from  Circuit  Comt,  Wayne  Coun- 
ty, in  Clumcery;  Morse  Rohnert,  Judge. 

Action  by  Edmund  Ix  Bbert  against  James 
H.  Cnllen.  From  an  order  sustaining  a  de- 
murrer and  dismlssiiig  tbe  bill,  complainant 
appeals.    Affirmed. 

Argued  before  HOOKER,  MOORE,  Mc- 
ALVAY,  BROOKE,  and  BLAIR,  JJ. 

Denton  Guinness,  for  appellant  CoUen, 
Casgrain  &  Hanley,  for  appellee. 

BROOKE,  J.  Complainant  filed  his  bill  of 
complaint  to  enforce  specific  performance  of 
an  agreement  to  sell  certain  lands.  The  agree- 
ment is  as  follows:  "Detroit,  Mich.,  March 
14th,  1010.  Received  of  E.  L.  Ebert  twenty- 
five  dollars  on  sale  to  him  or  principal  of  the 
20  feet  N.  E.  cor.  of  Trowbridge  and  John 
B.  price  five  hundred  dollars.  [Signed]  Jas. 
H.  CuUen."  Defendant  Interposed  a  de- 
murrer upon  the  following  grounds:  "(1)  Be- 
cause the  alleged  contract  to  sell,  set  up  in 
complainant's  bUl,  Is  not  sufficient,  under  the 
statutes  of  the  state  of  Michigan,  to  bind 
defendant  to  make  the  sale.  (2)  Because 
said  bill  of  complaint  is  brought  against 
James  H.  Cnllen,  trustee,  and  the  alleged 
contract  of  sale  therein  contained  is  signed 
by  James  H.  Cnllen.  (^  Because  tbe  said 
bill  does  not  sho^  that  the  complainant  has 
any  interest  in  the  subject  thereof."  From 
an  order  sustaining  the  demurrer,  and  dis- 
missing the  bill,  complainant  appeals. 

D^endant  urged  in  the  lower  court,  and 
Insists  in  this  court,  that  this  case  is  ruled 
fcy  the  decision  in  Oault  v.  Stormont,  61 
Mich,  eaa,  n  Vl.  W.  214.  The  alleged  con- 
tract there  considered  was  nearly  Identical 


with  the  one  in  the  case  at  bar.  It  read: 
"Wyandotte,  April  26,  1881.  Received  from 
George  Storntont  the  sum  of  seventy-five  dol- 
lars as  part  of  the  principal  of  ten  hundred 
and  fifty  dollars  on  sale  of  my  house  and 
two  lots  on  corner  of  Superior  and  Second 
streets  In  this  city.  David  Gault  Witness: 
O.  W.  Thomas."  Commenting  upon  this 
agreement,  Mr.  Justice  Cooley,  speaking  for 
the  court,  said:  "There  was  no  written  evi- 
dence of  the  sale  of  the  lots,  except  the  re- 
ceipt, which  was  given  for  the  $75,  and  that 
was  insufficient  to  answer  the  requirements 
of  the  statute  of  frauds;  for,  though  It 
specified  tbe  purchase  price,  It  failed  to  ex- 
press the  time  or  times  of  payment,  and 
there  Is  no  known  or  recognized  custom  to 
fix  what  is  thus  left  undetermined.  A  memo- 
randum, to  be-  sufficient  under  the  statute, 
must  be  complete  in  Itself,  and  leave  nothing 
to  rest  in  parol" — citing  cases.  This  case 
was  dted  and  approved  in  Webster  v.  Brown, 
67  Mich.  828,  84  N.  W.  676,  and  In  Dayton 
V.  Stone,  111  Mich.  106,  60  N.  W.  515,  and 
was  examined  and  distinguished  without 
crltidsm  in  Ryan  v.  United  States,  136  V. 
S.  68,  10  Sup.  Ct  013,  84  L.  Ed.  447. 

Complainant  contends,  In  effect,  that  we 
should  overrule  Gault  v.  Stormont  It  Is 
not  apparent  why  this  should  be  done.  The 
cases  of  Mnnro  v.  Edwards,  88  Mich.  01, 
48  N.  W.  680,  Proctor  v.  Plummer,  112  Mich. 
303,  70  N.  W.  1028,  Campbell  v.  Davidson- 
Martin  Mfg.  Co.,  126  Mich.  488,  86  N.  W. 
1083,  Mull  V.  Smith,  182  Mich.  618,  94  N.  W. 
183,  and  Miller  v.  Smith,  140  Iflch.  624,  103 
N.  W.  872,  dted  and  relied  upon  by  com- 
plainant, have  been  examined.  They  do  not, 
in  our  opinion,  modify  or  cast  any  doubt  up- 
on the  correctness  of  the  rule  laid  down  In 
Gault  V.  Stormont 

The  decree  is  affirmed. 


WOODS  V.  WHITE  STAB  LINE. 

(Supreme  Court  of  Michigan.    March  IS,  1911.) 

Appeal  and  Ebbob  ($  830*)— Rxhbabino. 

It  is  the  duty  of  a  party  to  an  appeal,  who 
believes  that  there  was  either  manifest  misap- 
prehension of  fact  or  misapplication  of  law  by 
the  appellate  court,  to  seasonably  move  for  a 
rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {I  3215-3228;  Dec  Dig.  ( 
830.*] 

Error  to  Circuit  Court,  St  Clair  County; 
Eugene  F.  Law,  Judge. 

Action  by  Rosetta  Woods  against  the 
White  Star  Line.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Argued  before  HOOKER,  MOORE,  McAL- 
VAX,  BROOKE,  and  BLAIR,  JJ. 

Walsh  &  Walsh,  O.  L.  Benedict,  and  San- 
ford  W.  Ladd,  for  appellant  P.  H.  Phil- 
lips (Gray  &  Gray,  of  counsel),  for  appellee. 
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BROOKB,  J.  This  case  was  before  the 
court  at  the  January,  1910,  term,  and  will 
be  found  reported  at  160  Mich.  640,  126  N. 
W.  396,  27  li.  R.  A.  (N.  S.)  992.  Upon  the 
second  trial,  counsel  for  plaintiff  made  an 
opening  statement  of  the  facts  which  be 
proposed  to  prove.  Comparing  that  state- 
ment with  the  record  and  opinion  npon  the 
former  trial,  it  appears  that  the  only  addi- 
tional fact  which  plaintiff  proposed  to  prove 
was  that  the  path  upon  which  she  was  Injur- 
ed could  be  seen  from  the  foot  of  Conner 
street  We  think  that  this  fact  could  be 
plainly  Inferred  from  the  testimony  given  up- 
on the  former  trial;  but,  even  If  It  could 
not,  we  fall  to  see  how  proof  of  that  fact 
would  strengthen  plaintiff's  position  or 
change  the  principles  of  law  applicable  to 
the  case.  At  the  close  of  plaintUTs  open- 
ing statement,  defendant's  counsel  made  a  mo- 
tion for  a  directed  verdict,  which  was  grant- 
ed. Error  is  assigned  upon  this  action  of  the 
court  below.  Counsel  for  plaintiff  in  bis 
brief  has  reargued  the  case  upon  the  facts 
as  presented  at  the  first  trial,  and  urges  that 
upon  those  facts  this  court  reached  an  er- 
roneous conclusion. 

This  argument  Is  predicated  npon  the  same 
decisions  cited  upon  the  former  hearing  in 
this  court  Those  decisions  were  analyzed 
and  distinguished  in  the  opinion  then  hand- 
ed down.  If  plaintiff  believed  that  there 
was  either  manifest  misapprehension  of  fact 
or  misapplication  of  law,  it  was  her  duty 
seasonably  to  move  for  a  rehearing. 

The  court  was  clearly  right  in  directing  a 
verdict  in  accordance  with  the  principles  an- 
nounced in  our  former  opinion. 

The  Judgment  Is  affirmed. 


COLUMBIA  PHONOGRAPH  00.  v.  SHER- 
MAN et  al. 

(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  'Sales  f|  348*)— Action  fob  Pricb— Cbed- 
rrs  FOB  Goods  Retubned. 

Where  plaintiff  sold  to  defendants  goods 
subject  to  an  exchange  circular  providing  that 
goods  might  be  returned  and  credit  therefor  b« 
given  defendants  on  new  orders,  and,  after  de- 
fendants returned  the  goods,  refused  to  fill  a 
new  order,  thereby  making  it  impossible  for  de- 
fendants to  get  the  credit,  defendants  were  en- 
titled to  an  allowance  for  the  goods  returned. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  348.*] 

2.  EviDERCK  ({  383*)— Books  of  Accouirr— 
Effect. 

In  an  action  on  an  account  wherein  de- 
fendants claimed  an  allowance  for  goods  return- 
ed, testimony  of  one  of  defendants  that  the 
boolcs  were  kept  under  his  supervision,  that  be 
made  some  of  the  entries  including  those  of  the 
returned  goods,  that  the  other  entries  were 
made  at  bis  dictation,  and  that  there  was  a 
certain  balance  due,  was  sufficient  on  which  to 
base  a  judgment  for  defendants. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  SI  1660-1677;  Dec.  Dig.  {  883.*] 


Error  to  Circuit  Coort,  Mason  Oounty; 
Cbarlea  A.  With«y,  Judge. 

Action  by  the  Columbia  Phonograph  Com- 
pany against  John  A.  Sherman  and  another. 
Judgment  for  defendants,  and  plalntiflbrlngi 
error.    Affirmed. 

Argued  before  HOOKER,  MOORS3,  McAI> 
VAT,  BROOKB,  and  BLAIR,  JJ. 

D.  N.  Fltdi,  for  appellant  A.  A.  Kelser, 
for  appellees. 

MOORE,  J.  The  plaintiff  is  a  New  York 
corporation,  dealing  In  talking  machines,  at- 
tachments, and  musical  records,  with  a  branch 
office  In  the  dty  of  Chicago,  managed  by 
Charles  F.  Baer.  The  defendants  are  doing 
business  at  Ludlngton,  Mich.,  and  dealt  in 
the  goods  of  the  plaintiff.  The  suit  was 
brought  In  Justice  court,  where  Judgment 
was  rendered  In  favpr  of  defendant.  Plain- 
tiff appealed  the  case  to  the  circuit  court, 
and  from  a  verdict  and  Judgment  In  favor 
of  defendant  has  brought  the  case  here  by 
writ  of  error. 

The  plaintiff  claimed  there  was  due  It 
$48.90.  Defendants  claimed  there  was  due 
them  the  sum  of  $79.02  and  the  interest 
thereon.  The  controversy  arises  over  what 
allowance.  If  any,  should  be  made  to  defend- 
ants for  certatai  goods  returned.  It  Is  the 
claim  of  plaintiff  that  the  allowance  should 
be  made  according  to  the  terms  of  a  circular 
beaded  "Wholesale  Record  Exchange";  while 
the  claim  ot  defendants  is  that  they  never 
saw  or  had  their  attention  called  to  this 
circular,  but  that  It  was  part  of  the  agree- 
ment made  when  the  relations  of  the  parties 
began  that  the  articles  might  be  returned  as 
defendants  did  return  them.  The  assign-, 
ments  of  error  which  call  for  discussion  are: 
First  did  the  court  err  in  striking  from  the 
evidence  the  circular  letter?  And,  second, 
are  the  counsel  right  In  saying  "there  was 
not  a  scintilla  of  evidence  in  the  case  that 
would  authorize  a  Judgment  In  favor  of  de- 
fendant in  any  amount  whatever  on  any  the- 
ory of  the  case"? 

First  We  will  be  aided  In  disposing  of 
this  question  by  considering  some  of  the  tes- 
timony offered  by  plaintiff.  The  deposition 
of  Mr.  Baer,  the  manager  of  the  Chicago 
branch,  was  read  In  evidence.  He  testified 
that  he  had  charge  of  the  business,  and  that 
there  was  due  the  plaintiff  $48.90,  and  that 
he  had  mailed  defendant  a  copy  of  the  circu- 
lar headed  "Wholesale  Record  Exchange." 

The  following  was  read  into  the  record: 
"December  23, 190&  Sherman  Brothers,  Lud- 
lngton, Michigan — Gentlemen:  We  acknowl- 
edge receipt  on  the  18th  of  this  month  via 
Pere  Marquette  Railroad,  the  following  goods: 
209-10  Columbia  Records;  224  XP  records; 
67  Columbia  Records,  and  we  understand 
that  these  records  are  returned  to  apply  on 
our  regular  exchange  proposition  for  which 
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<redit  win  b«  passed  on  the  2Sth  of  each 
month,  in  accordance  with  the  amount  of 
records  yon  have  on  the  p&rticular  month. 
We  also  attach  oor  special  bill  to  the  amount 
of  $1.08  covering  the  freight  which  was  paid 
by  us  on  this  shipment  Thanking  you  for 
many  past  favors,  we  beg  to  remain,  Yours 
very  truly,  B.  P.  Bell.  Return  Goods  De- 
partment" 

The  portions  of  the  "Wholesale  Record  Ex- 
change" circular  material  to  this  Inquiry 
read  as  follows:  "(a)  The  amount  to  be  cred- 
ited will  be  arrived  at  by  using  the  same 
rates  (list  prices  and  discounts)  at  which  the 
new  records  of  corresponding  kinds  are  fur- 
nished by  n&  *  *  *  (b)  A  new  purchase 
of  Columbia  records  must  be  made  of  at 
least  five  times  the  amount  of  the  credit  on 
a  money  basis.  Such  new  purchases  may 
<X)nBist  of  any  kind  of  Columbia  records;  It 
Is  not  required  that  they  be  the  same  kind 
as  the  records  credited.  For  example,  a  deal- 
er can  turn  in  disc  records  or  part  cylinder 
and  part  disc  (c)  The  credit  to  be  entered 
only  after  five  times  its  amount  has  actu- 
ally been  furnished  and  charged  for  on  the 
new  order.  In  other  words,  the  credit  will 
not  be  entered  in  anticipation  that  the  rec- 
ords will  be  shipped  and  charged  for  on  the 
new  order." 

The  following  letter  is  in  evidence:  "April 
31, 1909.  Sherman  Brothers,  Ludington,  Mich- 
igan— Gentlemen:  We  have  to-day  return- 
ed to  you  by  freight,  the  shipment  of  old 
records  made  to  us  In  December  last  year 
consisting  of  209  10-Inch  records,  224  XP,  67 
Columbia  records.  It  is  necessary  for  us  to 
return  these  records  to  yon  in  order  that 
we  may  close  up  this  item  in  view  of  our 
not  being  in  a  position  to  supply  any  records 
purchased  and  credit  on  your  account  since 
you  returned  these  goods.  Tours  truly,  Co- 
Inmbla  Phonograph  Co." 

Mr.  Meyers,  the  man  who  sold  the  goods, 
was  a  witness  for  plaintiff.  On  his  cross-ex- 
amination he  testified  in  part  as  follows: 
"I  am  still  the  agent  of  the  Columbia  Phono- 
graph Company  and  have  charge  of  their 
business  In  this  territory.  We  have  another 
selling  agency  In  this  town  at  this  time.  J. 
Ej.  McConrt  &  Co.,  became  our  agent  on  Feb- 
ruary 11,  1909.  We  have  a  contract  with 
Mr.  McConrt,  and  under  it  he  has  the  ex- 
clusive sale  of  our  product  in  this  territory. 
Shortly  before  that  time  or  at  that  time  I 
received  an  order  from  Sherman  Bros,  for 
goods,  or  bad  one  offered  me,  but  it  was  not 
accepted.  I  did  not  accept  It  They  tender- 
ed it  to  me,  but  it  was  impossible  for  me  to 
accept  it  When  I  called  on  Mr.  Sherman, 
the  Edison  people  having  made  it  necessary 
for  dealers  to  choose  between  the  Edison  and 
Columbia,  and  they  having  made  up  their 
minds  to  handle  the  Edison,  and  if  they  did 
they  would  not  be  allowed  to  handle  the 
Colombia,  and  so  having  made  up  their 
minds  without  any  chance  to  change  it  at  all, 
they  of  conrse  could  not  handle  the  Colom- 


bia cylinder,  so  I  had  to  pidc  vp  another 
dealer,  and.  If  I  sold  Mr.  McCourt  the  line, 
I  couldn't  sell  Sherman  Bros.  too.  We  sell 
to  but  one  man  in  a  territory.  They  have 
been  handling  both  kinds  op  to  that  time." 

It  Is  the  uncontradicted  testimony  of  Mr. 
Sherman  that  he  shipped  the  records  in  con- 
troversy back  December  1,  1908.  He  also 
testified  that  he  gave  Mr.  Meyers  an  order 
for  goods  February  15,  1909,  which  was  not 
filled;  that  there  was  never  any  talk  be- 
tween Mr.  Meyers,  or  any  other  representa- 
tive of  the  plaintiff,  relative  to  giving  up 
their  business ;  and  that  he  first  learned  de- 
fendants were  not  to  handle  plaintUTs  goods 
further  10  or  16  days  after  he  gave  the  order 
to  Mr.  Meyers  in  February,  when  the  wit- 
ness saw  the  goods  in  Mr.  McCourf  s  win- 
dow, and  upon  the  receipt  of  plaintiff's  letter 
of  April  31,  1909.  Omitting  for  the  moment 
any  consideration  of  the  testimony  offered 
on  the  part  of  defendants,  we  have  the  fol- 
lowing situation  disclosed  by  the  testimony 
offered  by  plaintiff:  It  sold  defendant  goods 
which  might  be  exchanged  subject  to  the 
terms  of  the  "Wholesale  Record  Exchange" 
circular.  It  acknowledged  the  receipt  of  these 
goods  in  its  letter  of  December  23, 1908,  "and 
we  understand  these  records  are  returned  to 
apply  on  our  regular  exchange  proposition." 
This  is  followed  by  the  defendants  giving 
Mr.  Meyers,  the  agent  for  plaintiff,  an  order 
for  goods  in  February,  which  it  declined  to 
fill,  presumably  because  It  had  made  arrange- 
ments with  Mr.  McCourt  to  handle  Its  goods, 
and  because,  as  testified  by  Mr.  Meyers,  "we 
sell  to  but  one  man  in  a  territory."  This  ac- 
tion was  followed  April  31,  1909,  by  return- 
ing the  records  receipted  for  by  the  plaintiff 
December  23,  1909,  and  writing  the  letter  of 
April  31,  1909,  informing  the  defendants  of 
the  return  of  the  records,  and  stating:  "It 
is  necessary  for  us  to  return  these  records 
to  yon  in  order  that  we  may  close  up  this 
Item  in  view  of  our  not  being  in  a  position 
to  supply  any  records  porchased  and  credit 
on  your  account  since  you  returned  these 
goods." 

Taking  plaintUTs  own  version  of  the  trans- 
action, it  is  perfectly  clear  that  plaintiff  by 
its  own  conduct  made  It  impossible  for  de- 
fendants to  get  credit  for  goods  returned  ac- 
cording to  the  provisions  of  the  so-called 
"Wholesale  Record  Exchange"  circular,  and 
the  Judge  was  Ju&tifled  In  charging  the  Jury: 
"Now  the  position  the  plaintiff  is  in  is  this: 
According  to  the  testimony  in  this  case,  they 
have  severed  this  relation  and  placed  their 
goods  elsewhere,  and  refused  to  ship  goods 
to  the  defendants.  They  say  because  EMlson 
would  not  permit  the  same  merchants  to  han- 
dle both  classes  of  goods,  but  the  testimony 
of  Mr.  Sherman  is  that  they  had  been  han- 
dling both  Edison  goods  and  these  goods  for 
some  time,  and  the  Edison  Company  never 
refused  to  allow  them  to  handle  both  classes 
of  goods.  The  plaintiff  is  in  this  position, 
that,  having  terminated  that  relation.  It  re- 
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fnsed  to  take  back  the  goods' which  Sherman 
Bros,  might  have  on  hand.  I  say  to  yon  in 
this  case,  gentlemen  of  the  jury,  that  the  po- 
sition Is  untenable,  and  that  Sherman  Bros, 
had  a  right,  when  the  plaintiff  canceled  their 
relations  and  put  their  goods  elsewhere  and 
refused  to  ship  any  more  goods  to  Sherman 
Bros.,  the  latter  had  the  right  to  return  all 
the  salable  goods  belonging  to  the  plaintiff 
then  on  band.  That  eliminates  In  this  case 
the  most  perplexing  feature  of  it,  and  it  only 
remains  for  you  to  say  how  much  of  a  ver- 
dict the  defendant  shall  have  in  this  case. 
I  hold  that  the  plaintiff  is  not  entitled  to 
your  yerdict  That  very  position  Is  legally 
untenable." 

Second.  Was  there  evidence  upon  which  to 
base  a  Judgment  in  favor  of  defendants?  Mr. 
Frank  Sherman  testified  that  the  books  were 
kept  under  his  supervision,  that  some  ofi  the 
entries  he  made  himself  including  those  of 
the  returned  goods,  that  the  other  entries 
were  made  at  his  dictation,  and  that  there 
was  a  balance  due  defendants  of  $79.02.  If 
interest  is  added  to  this  amount.  It  makes 
the  amount  of  the  verdict. 

Judgment  is  affirmed. 


BEXNNBTT  v.  WAMiACB. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

WiTWKSSM    (S  379*)  —  IMFEAOBIIBNT  — TBSTI- 
UONT   ON  FOBMEB  TBIAL. 

A  party  is  entitled  to  show  that  the  ad- 
verse party  testified  differently  on  a  former  tri- 
al of  the  case  from  what  he  testified  on  the 
pending  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §i  1252-1257;    Dec.  Dig.  {  379.  fj 

Error  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  Wilbur  W.  Bennett  against 
James  H.  Wallace.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  granted. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BROOKE,  and  STONE,  JJ. 

Thomas  A.  Conlon,  for  appellant  N.  Cal- 
vin BIgelow,  for  appellee. 

MOORB,  J.  This  action  arose  out  of  a 
real  estate  transaction  and  building  contract. 
The  testimony  of  the  opposing  parties  is  con- 
flicting in  many  particulars.  A  verdict  was 
reached  and  Judgment  rendered  in  the  sum 
of  $269.62  in  favor  of  the  plaintiff.  The  case 
Is  removed  here  by  writ  of  error. 

More  than  80  assignments  of  error  are 
presented.  They  nearly  all  grow  out  of  the 
conduct  of  the  trial  court  and  his  rulings  in 
relation  to  the  admission  of  testimony.  One 
cannot  read  the  record  without  coming  to  the 
conclusion  that  a  deg;ree  of  impatience  with 
counsel  was  reached  upon  the  part  of  the 
court  early  in  the  proceedings  which  was  not 
calculated  to  keep  the  trial  free  from  error. 


We  shall  not  discuss  all  of  the  assignments 
of  error.  Counsel  should  have  been  allowed 
to  show  that  plaintiff  testified  differently  at 
a  former  trial  from  what  he  testified  upon 
this  trial.  Counsel  should  have  been  allowed 
to  show  that  plaintiff  made  a  different  state- 
ment of  his  daim  to  Mr.  Johnson.  We  also 
think  the  testimony  offered  of  Mr.  Parsons 
should  have  been  permitted  as  to  the  conver- 
sation he  heard  between  plaintiff  and  defend- 
ant The  other  assignments  of  error  will 
doubtless  take  care  of  themselves  upon  a 
new  trial. 

Judgment  la  reversed,  and  a  new  trial 
granted. 

BIRD,  BROOKE,  and  STONE,  JJ.,  concur- 
red with  MOORE,  J.  HOOKER,  J.,  concur- 
red in  the  result 


BUSSB  T.  DOUGLAS  et  aL 

(Supreme  Court  of  Michigan.    March  13,  1911.) 

CONTBACTS    (5    232*)— Btm-DINQ    CONIBACTB— 
EXTBA   WOEK— LlABIUTY. 

Wheie  an  owner  employing  a  contractor  to 
erect  a  building  permitted  the  contractor  to  per- 
form extra  work  under  the  theory  that  he 
should  receive  a  specified  sum  therefor,  and 
there  was  no  fraud  by  the  contractor  in  estimat- 
ing the  cost  of  the  extra  work,  the  contractor 
was  entitled  to  recover  the  specified  snm  minus 
deductions  for  defective  work. 

[Eki.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  g  232.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery ;   George  S.  Hoamer,  Judge. 

Suit  by  William  F.  Busse  against  Charles 
L.  Douglas  and  another.  From  a  decree  for 
complainant,   defendants  appeal.     Affirmed. 

Argued  before  BIRD,  HOOKER,  MOORE, ' 
BROOKE,  and  STONE,  JJ. 

Devine  &  Snyder,  for  appellant  Donglaa. 
liOuls  C.  Wurzer,  for  appellee. 

BROOKE,  J.  The  bill  of  complaint  In  this 
cause  is  filed  for  the  purpose  of  enforcing  a 
mechanic's  lien.  It  is  conceded  by  defend- 
ants that  all  the  proceedings  are  regular, 
but  It  is  claimed  by  defendant  Douglas  that 
the  amount  of  the  ll«i  as  decreed  by  the 
court  ($871.69)  Is  too  great  by  aboqt  $500. 

The  original  contract  was  for  $2,861,  and 
covered  the  erection  of  a  two-family  apart- 
ment house,  a  building  consisting  of  two  full 
stories  and  half  a  third  story.  The  specifica- 
tions provided:  "Should  the  proprietor  and 
the  architect  desire  at  any  time  during  the 
progress  of  the  work  to  make  any  altera- 
tions, additions,  or  omissions  bi  the  work, 
as  drawn  and  specified,  the  same  shall  be  ac- 
ceded to  by  the  contractor  and  carried  into 
effect,  without  violation  of  the  contract,  and 
the  value  of  such  changes  shall  be  ogxeeA 
upon  between  the  owner  and  the  contractor 
before  the  work  is  done,  all  additions  or 
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redactions  being  In  proportion  with  the  cost 
of  the  work  and  materials  embodied  in  the 
-contract."  During  the  progress  of  the  work, 
defendant  Dooglas  determined  to  fully  com- 
plete the  third  story  of  the  building,  and 
asked  complainant  to  estimate  the  cost  of 
such  addition.  Complainant  made  two  bids. 
one  for  $1,248,  which  covered  the  cost  of 
fully  completing  and  finishing  the  third 
story,  and  the  other  for  $496,  for  "roughing 
In"  the  full  third  story.  The  parties  met  in 
the  architect's  office  and  discussed  both  bids. 
On  cross-examination,  defendant  Douglas  tes- 
tified: "Q.  Weren't  you  taking  up  the  $1,- 
24S  figure?  ▲.  Yes,  sir ;  we  were  $40  apart 
on  that  wlilch  Basse,  offered  to  split,  each  to 
stand  $20.  Mr.  Basse  asked  me  what  I  was 
going  to  do,  and  I  told  him  to  go  ahead  and 
rongh  it  In  according  to  the  estimate  which 
be  bad  giren  me.  I  made  no  complaint  to 
bim  at  that  time  that  it  was  too  much.  Q. 
Bat  you  left  blm  with  the  impression  that 
he  was  to  go  ahead  at  that  figure  of  $496 
and  do  the  work,  and  get  paid  for  it  accord- 
ing to  that  figure — ^that  is  the  Impression? 
A.  Yes.  sir.  Q.  And  there  was  not  until  aft- 
er this  work  was  completed  that  you  made 
any  objection  whatever  to  the  estimate  of 
$496?  A.  I  did  not  know  the  difference.  Q. 
No.  no;  I  am  asking  you.  A.  Yes;  that  is 
right  Q.  That  is  right?  A.  Yes,  sir.  Q.  And 
be  was  permitted  to  complete  the  Job  with 
the  understanding  from  you  that  be  was  to 
get  $406  from  you?  A.  He  bad  the  Job  com- 
pleted in  about  10  days.  Q.  I  say  be  was 
permitted  to  do  that,  wasn't  be?  A.  Yes, 
sir." 

After  the  Job  was  completed  and  defend- 
ant had  taken  jMssession,  he  refused  to  pay 
the  balance  due  complainant;  It  being  claim- 
ed by  him  that  complainant  had  fraudulent- 
ly estimated  the  cost  of  the  addition  at  too 
high  a  figure,  and  that  such  estimate  was 
not  "in  proportion  with  the  cost  of  the  work 
and  materials  embodied  in  the  contract." 
The  learned  circuit  Judge  found  that  no 
trand  had  be«i  practiced  by  complainant 
upon  defendant  Douglas,  and  that  defendant 
was  bound  by  his  contract  to  pay  the  agreed 
amount  for  the  extra  work.  He,  however, 
reduced  the  amount  of  complainant's  lien 
by  the  sum  of  $50  because  of  defective  work. 
A  careful  perusal  of  the  record  convinces  us 
that  ttae  conclusions  reached  were  correct 

The  decree  is  affirmed,  with  costs. 


ItORABACHBR  v.  NICHOLS,  County  Clerk. 
(Supreme  Court  6t  Michigan.  March  13,  1911.) 
1.  BianBNT    Domain    (S    218*)  —  Oomfensa- 

TION   or  JUBOKS— LfABIUTT   OF    CoUNTY    OB 

Crrr— Statutes. 

The  condemnation  act  of  1883.  as  amended 
in  1887  (Oomp.  Laws  1897,  {  3406).  applied  to 
all  cities  and  villages,  and  prorided  that  ja- 
ron  In  any  proceeding  onder  the  act  were  to  re- 


ceive from  the  city  or  village  instituting  the 
proceedings  the  same  compensation  as  that 
provided  tor  similar  services  in  an  ordinary  ac- 
tion at  law  in  the  circuit  courts  of  the  state, 
and  Acta  1895,  No.  215,  c.  26,  relating  to  the 
coodemaotioQ  of  private  property  by  cities  of 
the  fourth  class,  by  section  22,  as  amended  by 
Acts  1899,  No.  136,  {  26,  provided  that  jurors 
in  condemnation  proceedings  should  receive  the 
same  compensation  as  provided  for  similar 
services  in  an  ordinary  action  at  law  in  the 
probate  courts,  or,  in  cases  of  appeals,  the 
same  as  provided  for  services  in  the  circuit 
conrts.  Pub.  Acts  1907,  No.  236,  provided  for 
payment  of  grand  and  petit  jurors  by  counties. 
Held,  that  there  being  no  positive  repngnancy 
between  section  3408,  and  Acts  1890,  No.  136, 
(  26,  section  8406  is  not  thereby  repealed  as  to 
cities  of  the  fourth  class,  and  tnat  the  compen- 
sation of  a  member  of  a  special  jury  in  condem- 
nation proceedings  by  a  city  of  the  fourth 
class  is  that  provided  by  section  3408. 

[EA.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  555;    Dec.  Dig.  {  218.*] 
2.  Statutm  (§  161*)— Implibd  Repeai.. 

Effect  should  be  given  to  each  of  two  acts 
upon  the  same  subject-matter  if  by  any  rea- 
sonable construction  it  can  be  done. 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  It  230-234;  Dec.  Dig.  |  161.*] 

Certiorari  to  Circuit  Court  Shiawassee 
County;  Selden  S.  Miner,  Judge. 

Petition  by  Edward  M.  Rorabacher  for  a 
writ  of  mandamus  against  Albert  L.  Nichols, 
as  county  clerk  of  Shiawassee  county.  Writ 
denied,  and  petitioner  brings  certlorarL  Af- 
firmed. 

Argued  before  OSTRANDBR,  O.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE.  JJ. 

Seth  Q.  Pulver,  for  appellant  Joseph  H. 
Collins,  for  appellee. 

BROOKE,  J.  This  case  is  a  certiorari  to 
review  the  action  of  the  circuit  Judge  of 
Shiawassee  county  in  refusing  to  grant  a 
writ  of  mandamus  against  respondent  who 
is  county  clerk  of  said  county.  Relator  sets 
out  tn  his  petition  that  he  was  drawn  and 
served  as  a  member  of  a  special  Jury  in  a 
condemnation  case  In  which  the  city  of  Owos- 
80  was  plaintiff.  For  compensation  for  such 
service,  he  made  demand  upon  respondent 
which  was  refused. 

The  only  question  Involved  is  whether  the 
city  of  Owosso  or  the  county  of  Shiawassee  / 
is  liable  to  relator  for  his  compensation  as 
a  Juror  In  this  special  condemnation  pro- 
ceeding. By  the  condemnation  act  of  1883 
amended  In  1887  (Comp.  Laws  1897,  {  3408), 
it  is  provided:  "Officers,  Jurors  aod  wit- 
nesses in  any  proceedings  under  this  act 
shall  be  entitled  to  receive  from  the  city,  (or) 
village  or  county  instituting  the  proceedings, 
the  same  fees  and  comx)en8ation  as  are  pro- 
vided by  law  for  similar  services  in  an  ordi- 
nary action  at  law  in  the  circuit  courts  of 
this  state."  This  act  applied  generally  to 
all  cities  and  villages.  In  1895  the  Legisla- 
ture passed  an  act  (No.  215)  providing  for 
the  incorporation  of  dtles  of  the  fourth  class. 
Chapter  25  of  that  act  relates  to  the  con- 
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demnation  of  private  property  for  pnbllc  use. 
Section  22  thereof  provides:  "Offlcers,  ju- 
rors and  witnesses  in  any  proceedings  under 
this  chapter  shall  be  entitled  to  receive  the 
same  fees  and  compensation  as  are  provided 
by  law  for  similar  services  In  an  ordinary 
action  at  law  In  the  Jnstlce  coarts  of  this 
state,  and  in  cases  of  appeals,  the  same  fcee 
and  conrpensatlon  as  are  provided  by  law  for 
similar  services  In  circuit  courts."  This  act 
was  amended  In  1899  (Act  No.  136).  By  the 
amended  act,  original  jurisdiction  was  con- 
ferred upon  the  probate.  Instead  of  the  jus- 
tice, court,  and  the  section  In  question  was 
made  to  read  as  follows:  "Sec.  26.  Offlcers, 
jurors  and  witnesses  In  any  proceedings  un- 
der this  chapter  shall  be  entitled  to  receive 
the  same  fees  and  compensation  as  are  pro- 
vided by  law  for  similar  services  in  an  ordi- 
nary action  at  law  In  the  probata  courts  of 
this  state,  and  in  cases  of  appeals,  the  same 
fees  and  compensation  as  are  provided  by 
law  for  similar  services  in  circuit  courts." 
It  Is  to  be  noted  that  neither  In  the  section 
as  it  appears  in  the  act  of  1895  or  thS  act  of 
1899  is  there  any  provision  as  to  who  shall 
pay  the  fees  of  officers,  jurors,  and  witnesses. 
It  is  urged  by  relator  that  Act  No.  136 
of  the  Public  Acts  of  1899,  under  which  the 
condemnation  proceeding  (in  which  the  serv- 
ices of  relator  were  rendered)  was  launched, 
is  complete  in  Itself,  and.  Inasmuch  as  it  does 
not  in  terms  provide  who  shall  pay  the  fees 
of  the  jurors,  the  same  may  be  collected  from 
the  county  under  the  provisions  of  Act  No. 
236,  Pub.  Acts  1907.  This  construction  would 
lead  to  the  result  that,  when  fourth  class 
cities  instituted  condemnation'  proceedings, 
°  the  jury  fees  would  be  paid  by  the  county, 
while  other  municipalities  instituting  such 
proceedings  would  still  be  liable  for  them  un- 
der Comp.  Laws,  {  3408.  This  is,  In  efTect, 
to  say  that  the  act  of  1895  repealed  section 
3408  so  far  as  It  relates  to  fourth  class  cities. 
We  cannot  suppose  the  Legislature  Intended 
to  make  such  a  discrimination,  and  no  rea- 
son appears  why  it  should  be  made.  We  are 
of  opinion  that  the  section  In  question,  both 
In  the  act  of  1895  and  that  of  1899,  was  In- 
tended to  measure  the  compensation  rather 
than  to  provide  a  different  paymaster.  It  is 
elementary  that,  if  by  any  reasonable  con- 
struction effect  can  be  given  to  both  acts, 
this  course  should  be  followed.  People  v. 
Hanrahan,  75  Mich.  611,  42  N.  W.  1124,  4  L. 
R.  A.  751,  and  cases  cited.  There  is  no  posi- 
tive repugnancy  between  the  provisions  of 
Comp.  Laws,  ^  3408,  and  section  26,  Act  No. 
186,  Pub.  Acts  1890.  Both  may  be  given  ef- 
fect 
The  judgment  is  affirmed. 

BIRD,    STONE,    and   BLAIR,    JJ.,    con- 
curred with  BROOKE,  J. 

OSTRANDER,  C  J.  (concurring).    I  think 
the  statute  (Act  No.  215,  Pub.  Acts  1895),  as 


amended.  Is  a  complete  statute,  but  that  it 
is  unimportant  whether  it  expressly  provides 
that  the  expenses  in  condemnatloo  cases  in- 
stituted by  a  municipality  shall  be  charge- 
able to  the  municipality  or  is  silent  upon  the 
subject  The  statute  does  expressly  provide 
that  offlcers,  jurors,  and  witnesses  shall  be 
entitled  to  fees.  Unless  it  was  expressly 
provided  that  they  should  be  paid  by  the 
county,  the  necessary  inference  would  be 
that  they  should  be  paid,  in  the  first  instance, 
by  the  municipality  instituting  the  proceed- 
ing. Such  proceedings  are  not  judicial  pro- 
ceedings. The  juries  are  special  juries.  The 
benefits  expected  are  either  to  the  munici- 
pality or  to  some  division  or  district  thereof. 
In  either  case  it  Is  the  municipality  alone 
which  has  irawer  to  apportion  the  cost  of  the 
benefit  It  has  been  held  In  construing  Act 
No.  124,  Pub.  Acts  1883,  as  amended  (Comp. 
Laws,  {  8408),  that  the  city  must  pay  the 
fees  of  all  witnesses  In  such  a  proceeding, 
whether  they  are  produced  for  or  against  the 
municipality.  Dorland  v.  Judge  of  Superior 
Court,  78  Micb.  182,  44  N.  W.  52.  This  rul- 
ing is  in  harmony  with  the  idea  that  the  cost 
of  determining  the  issues,  namely,  public 
necessity  and  proper  compensation  to  owners, 
ought  to  be  paid  by  the  one  for  whose  benefit 
alone  the  issues  are  presented.  I  concur  in 
affirming  the  judgment  of  the  circuit  court 


CHAMBE2RLAIN  MBDICINH  CO.  T. 

VANDBR  VEEN  et  aL 

(Supreme  Court  of  Michigan.    March  13,  1011.) 

Justices  or  the  Peace  (J  107*)— Aojouaw- 

UENT— SHOWINQ  of  NECESSFTT. 

A  justice  of  the  peace,  by  granting  plain- 
tiff an  adjournment  over  the  objection  of  de- 
fendants, without  showing  a  necessity  therefor, 
under  oath,  as  required  by  Comp.  Laws  1897,  f 
791,  loses  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i|  351-361;  Dec  Dig.  | 
107.*] 

Error  to  Circuit  Court,  Ottawa  County; 
Philip  Padgham,  Judge. 

Action  by  the  Chamberlain  Medicine  Com- 
pany against  Jacob  Vander  Veen  and  anoth- 
er, copartners.  The  judgment  of  a  justice 
of  the  peace  for  plaintiff  was  reversed  by  the 
circuit  court,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  OSTRAKDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE.  JJ. 

Peter  J.  Danhof  and  James  J.  Danhof,  for 
appellant    Daniel  F.  Pagelsen,  for  appellees. 

BROOKE,  J.  This  case  was  commenced 
in  justice's  court  by  summons.  The  proceed- 
ings had  on  and  after  the  return  day  are  set 
out  in  the  return  of  the  justice  as  follows: 
"The  cause  was  commenced  by  summons  is- 
sued on  the  11th  day  of  April,  A.  D.  1810, 
returnable  at  my  office  in  the  city  of  Grand 
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Haven,  In  said  county,  on  tbe  19th  day  of 
April,  1910,  aforesaid,  at  8  o'clock  in  the 
forenoon,  parties  present  in  conrt  by  their  re- 
spectlTe  attorneys.  The  plaintiff  declared 
orally  on  the  common  (ionnts  in  assompsit, 
claiming  damages  in  the  snm  of  three  hun- 
dred dollars,  and  ffled  order  and  bill  as  ev- 
idence tmder  the  statute,  and  declares  also 
especially  upon  the  order.  The  defendant 
appeared  specially  and  moved  to  dismiss,  be- 
cause the  plaintiff  being  a  nonresident  plain- 
tiff, and  no  security  for  costs  had  been  given 
at  tbe  time  of  the  issuance  of  the  summons. 
This  motion  was  overruled  by  tbe  court  De- 
fendant then  demanded  security  for  costs. 
Pleaded  tbe  general  issuer  and  gave  notice 
of  set-off.  Plaintiff  moved  for  an  adjourn- 
ment for  one  week,  to  which  defendant  ob- 
jected, and  stated  that  he  was  ready  for 
trial.  The  motion  of  the  plaintiff  was  grant- 
ed by  the  court,  and  said  cause  was  adjourn- 
ed untU  the  26tb  day  of  April,  1910,  at  the 
same  time  and  place.  Peter  J.  Danhof  was 
duly  sworn  as  to  his  authority  to  appear  on 
the  behalf  of  the  plaintiff  in  this  cause.  On 
tbe  28tb  day  of  April  tbe  said  cause  was  call- 
ed at  8  o'clock  in  the  morning.  Plaintiff  was 
present  hy  his  attorney,  Peter  J.  Danhof, 
who  moved  to  have  tbe  cause  adjourned  one 
■weA,  as  tbe  plaintiff  had  been  absent  and 
had  not  returned  In  time  to  get  security  foi- 
costs.  Daniel  P.  Pagelsen,  attorney  for  the 
defendant,  present  in  court,  and  objected  to 
tbe  adjournment  Tbe  court  sustained  tbe 
motion  of  tbe  plaintiff  and  adjourned  tbe 
cause  to  the  3d  day  of  May,  A.  D.  1010,  at 
the  same  time  and  place.  On  the  third  day 
of  May,  1010,  the  said  cause  was  called  at 
8  o'clock  in  the  forenoon.  Plaintiff  was  pres- 
ent by  his  attorney,  Peter  J.  Danhof.  Aft- 
er waiting  one  hour  and  the  defendant  not 
appearing,  I  proceeded  to  trial.  Peter  J. 
Danhof  being  first  duly  sworn,  testified  on 
tbe  behalf  of  tbe  plaintiff  and  demanded  a 
Judgment  In  favor  of  plaintiff  and  against 
tbe  defendant  in  the  sum  of  twenty-five  dol- 
lars damages  and  costs  of  suit  After  hear- 
ing all  of  the  evidence,  I  forthwith  rendered 
a  Judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  in  the  sum  of  twenty- 
five  dollars  damages  and  costs  of  suit,  taxed 
at  two  and  'Vioo  dollars;  total,  $27.90. 
And  as  to  tbe  matters  and  alleged  errors 
stated  and  set  forth  in  the  affidavit  to  appeal 
In  said  cause  hereunto  annexed,  I  do  further 
return  that  I  did  overrule  a  motion  made  by 
the  attorney  for  the  defendant  to  dismiss 
said  cause,  because  no  security  for  costs  had 
been  given  at  the  time  of  the  issuance  of  the 
summons  In  this  cause.  (2)  That  I  granted 
to  tbe  plaintiff  on  a  motion  made  by  its  at- 
torney an  adjournment  for  one  week  over 
tbe  objection  of  the  dtfendant  (3)  That  I 
refused  to  proceed  to  trial  as  demanded  by 
tbe  defendant  (4)  That  I  granted  an  ad- 
journment for  one  week  on  the  application  of 


the  plaintiff  without  any  showing  on  oath 
having  been  made  by  the  plaintiff  therefor, 
as  required  by  the  statute.  (5)  That  I  con- 
tinued to  exercise  Jurisdiction  of  said  cause 
on  the  date  to  which  said  cause  had  been  ad- 
journed. (6)  That  I  granted  to  tbe  plaintiff 
a  further  adjournment  of  one  week,  over  the 
objection  of  the  defendant  (7)  That  I  grant- 
ed to  the  plaintiff  an  adjournment  after  the 
first  adjournment  over  the  objection  of  the 
defendant  without  any  showing  being  made 
on  oath  by  the  plaintiff,  as  reQulred  by  the 
statute.  (8)  That  I  did  assume  Jurisdiction 
of  the  said  cause  and  granted  an  adjourn- 
ment to  tbe  plaintiff  on  tbe  adjourned  day. 

(9)  That  I  claimed  to  have  Jurisdiction,  re- 
ceived testimony,  and  rendered  Judgment  aft- 
er the  cause  bad  been  twice  adjourned,  with- 
out any  showing  on  oath  having  been  made 
at  either  time,  to  warrant  such  adjournment 

(10)  That  I  rendered  a  final  Judgment  in  said 
cause  and  entered  tbe  said  Judgment  on  my 
docket  hut  neither  admit  nor  deny  that  I 
bad  no  Jurisdiction  so  to  do." 

Defendant  removed  the  case  to  the  circuit 
court  by  special  appeal,  where  the  Judgment 
of  the  Justice's  court  was  reversed.  Plaintiff 
has  now,  by  writ  of  error,  brought  tbe  case 
to  this  court  for  review. 

There  is  but  one  question  involved.  Did 
the  Justice  lose  Jurisdiction  of  tbe  case  by 
reason  of  the  alleged  irregularities  of  the  ad- 
journments of  April  19  and  26,  1910?  The 
law  governing  adjournments  in  Justices' 
courts  will  be  found  In  section  791,  Comp. 
Laws  1897. 

The  return  of  the  Justice  shows  conclu- 
sively that  both  adjournments  were  granted 
over  the  objection  of  defendants,  and  in  the 
absence  of  any  showing  of  necessity  there- 
for, under  oath,  as  required  by  statute.  The 
unauthorized  acts  were  sufficient  to  oust  tbe 
Justice  of  Jurisdiction.  Adams  4  Ford  Co. 
V.  Cullen,  159  Mich.  669,  124  N.  W.  649,  and 
cases  there  cited. 

The  Judgment  is  affirmed. 


ANCIENT  ORDER  OF  GLEANERS  v. 
BURY  et  aL 

(Supreme  Court  of  Michigan.    March  IS,  1911.) 

INSUBANCB  (§  7iS4*)— Mutual  Benefit  Insub- 
ANCE— Benefioiabiss— Chanoino  Designa- 
tion. 

One  insured  in  a  mutual  benefit  association 
attempted  to  change  the  beneficiary,  and  sum- 
moned the  local  secretary  and  gave  his  direc- 
tions. He  died  the  next  aay,  before  the  propos- 
ed directions  were  mailed  to  tbe  Supreme  Sec- 
retary, and  without  paying  the  fee  of  25  cents 
for  transferring  the  certificate.  Tbe  rules  of 
the  association  provided  that  no  transfer  of  a 
certificate  should  be  binding  unless  consented  to 
by  the  Supreme  Secretary,  and  that  a  fee  of  25 
cents  must  be  paid  when  a  member  desired 
to  change  the  beneficiarv.  Held,  that  there 
was  no  valid  change,  and,  though  the  associa- 
tion might  have  waived  nonpayment  of  the  fee 
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daring  the  life  of  the  Insnred,  that  condition 
conld  not  be  waived  after  his  death,  as  the 
righta  of  the  beneficiary  attached  immediately 
upon  the  insured's  death. 

[£3d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g{  1861-1964;   Dec.  Dig.  {  781.*] 

Appeal  from  Circuit  Court,  Berrien  Coun- 
ty, In  Chancery;    Morse  Rohnert,  Jndge. 

On  a  bill  of  Interpleader  by  tiie  Ancient 
Order  of  Gleaners  against  Byron  G.  Bury 
and  Caroline  Bury  and  others,  an  issue  was 
framed  between  Byron  C.  Bury  and  Caro- 
line Bury  and  others.  From  a  Judgment  for 
Byron  O.  Bury,  Caroline  Bury  and  others 
appeal.    Affirmed. 

Argued  before  OSTRANDER,  0.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAI> 
VAT,  JJ. 

Harris  S.  Whitney,  for  appellant  Caroline 
Bury  and  others.  Gore  8^  Harvey,  for  ap- 
pellee Byron  C.  Bury. 

MOORE,  J.  The  questions  involved  In  this 
case  are  so  fully  stated  In  the  opinion  filed 
by  the  circuit  Judge  that  we  quote  freely 
therefrom:  "In  this  case  deceased  held  a 
benefit  certificate  In  complainant  order.  The 
beneficiary  named  therein  was  a  son,  Byron 
Bury.  The  deceased  on  January  11,  1903, 
summoned  the  secretary  of  the  local  order 
of  the  complainant  to  his  bedside  for  the 
purpose  of  designating  a  change  of  bene- 
ficiaries in  the  certificate.  He  was  at  that 
time  siclt  In  bed  and  In  a  very  bad  condi- 
tion. He  then  executed  a  direction  to  change 
the  beneficiary,  turned  It  over  to  the  local 
secretary,  and  died  at  6:30  o'doclc  on  the 
morning  of  the  12tb  of  January.  The  direc- 
tion for  the  change  of  beneficiary  was  mailed 
by  the  local  secretary  to  the  Supreme  Sec- 
retary, In  the  middle  or  the  forenoon  of  Jan- 
uary 12th,  after  the  deceased  had  died.  The 
direction  for  the  change  of  beneficiary  is  In 
words  and  figures  following:  'The  $1,000.00 
insurance  of  Clelloi  B.  Bury's  in  the  Ancient 
Order  of  Gleaners,  that  Is  now  payable  to 
Byron  C.  Bury,  is  to  be  changed,  and  to  be 
payable  to  the  wife  and  children  of  C.  B. 
Bury.  $250.00  to  his  wife,  Caroline  Bury. 
$250.00  to  his  son,  Byron  Bury.  $250.00  to 
his  son  Willard  Bury.  $250.00  to  an  unborn 
child.'  A  bill  of  Interpleader  was  filed  by 
the  complainant,  as  Byron  Bury  claimed  the 
entire  amount  of  the  benefit,  and  the  persons 
named  in  the  above  writing  claimed  partici- 
pation In  the  benefit,  as  therein  Indicated.  A 
decree  of  Interpleader  was  entered.  Issue 
was  framed  between  the  defendant,  testi- 
mony talcen,  disclosing  the  above  facts,  and 
also  disclosing  the  fact  that  Clellen  B.  Bury 
bad  not  paid  the  transfer  fee  of  23  cents  as 
required  by  the  by-laws  of  the  order. 
*  *  *  Undoubtedly  under  certain  circum- 
stances a  member  of  the  order  may  change 
the  beneficiaries  in  hla  certificate  in  a  man- 
ner other  than  prescribed  by  the  by-laws  of 


the  order.  •  •  •  Flrrt,  If  the  cerUflcate 
is  out  of  his  control,  and  therefore  cannot 
be  surrendered,  he  may  make  a  testamentary 
disposition,  or  may  Indicate  the  transfer 
without  a  surrender  of  the  certificate.  So, 
also,  where  a  fraud  has  been  committed  up- 
on a  member,  may  he  express  an  intention 
which  will  be  given  force  and  effect  in 
equity.  So,  also,  wh»«  he  has  done  each 
and  everything  that  the  by-laws  of  the  or- 
der require  that  he  shall  do  to  effect  a  trans- 
fer, will  the  court  give  effect  to  hia  «z- 
pressed  intention,  if  by  reason  of  untimely 
death  the  transfer  shall  not  have  been  actu- 
ally made  la  his  lifetlm&  •  *  •  In  this 
case,  the  facts  show  that  the  member  did 
everything  except  the  payment  of  the  fee 
when  death  cut  him  off;  death  intervening 
even  before  the  local  secretary  could  trans- 
mit the  written  designation  to  the  grand  sec- 
retary by  which  the  transfer  waa  to  be 
made.  The  payment  of  the  transfer  fee  is 
a  conditional  precedent  under  the  by-laws 
before  a  member  could  compel  the  new  cer- 
tificates to  be  issned.  A  court  of  equity  win 
give  effect  in  cases  arising  from  an  attempt 
to  change  beneficiary  to  the  expressed  in- 
tent of  the  deceased,  where  such  expression 
exists  in  his  having  done  everything  that 
the  by-laws  require  him  to  do.  The  question 
to  be  considered  by  the  court  is:  Has  de- 
ceased done  everything  that  the  by-laws  re- 
quired him  to  do  before  he  Is  entitled  as 
a  matter  of  right  under  the  by-laws  to  the 
issuance  of  a  new  certificate,  and  a  new 
designation  of  beneficiaries?  Admittedly  he 
has  not,  in  that  he  has  not  paid  the  neces- 
sary transfer  fee.  While  the  payment  of 
this  transfer  fee  may  be  waived  by  the  order, 
of  which  he  is  a  monber,  by  the  Issuance  of 
a  new  certificate.  It  la  not  claimed  in  this 
case  that  there  is  any  such  waiver,  in  tliat 
no  new  certificate  had  been  Issued.  The  pur- 
pose of  the  by-law  is  to  afford  protection  to 
the  order  in  the  payment  of  the  benefit  to 
avoid  complications  and  litigation,  and  it 
is  as  binding  upon  the  member,  as  it  Is  upon 
the  order  itself.  While  the  by-law  In  this 
case  apparently  iwrmlts  a  discretion  on  the 
part  of  the  Grand  Secretary,  it  cannot  be 
<daimed  that  the  Grand  Secretary  caa  exer- 
cise this  discretion,  to  the  prejudice  of  a 
member.  If  a  member  has  failed  to  comply 
with  the  by-laws,  could  he  compel  the  Grand 
Secretary  to  issue  a  new  certificate?  In 
this  case  if  the  member  had  lived  and  had 
done  no  more  than  he  did  do,  he  was  not 
In  a  position  to  compel  an  issuance  of  a 
new  certificate.  Not  being  in  a  position 
to  compel  an  issuance  of  a  certificate,  can 
he  be  said  to  have  fully  expressed  the  in- 
tention in  manner  as  required  by  the  by- 
laws? I  thinlc  It  cannot  be  said  that  he 
has.  In  OTdex  to  compel  the  issuance,  he 
would  have  to  do  something  more  than  he 
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did  do.  •  •  •■  To  extend  the  rule  to  give 
effect  to  bis  apparent  Intention  would  result 
In  limitless  litigation,  and  tbe  very  thing 
sought  to  be  avoided  by  the  by-law.  In  a 
word,  the  by-law  provides  how  be  may  fully 
express  his  Intention.  If  he  has  done  every- 
thing tbat  the  by-law  requires  to  express  the 
intention,  a  court  of  equity  will  carry  It  out, 
but  It  cannot  Interfere  unless  his  Intention 
has  been  fully  expressed.  That  has  not  been 
done  In  this  case.  Tbe  fund  Is  awarded  to 
the  first  beneflciary." 

Tbe  claim  of  the  appealing  defendants  is 
Indicated  by  the  following  from  tbe  brief  of 
counsel:  "The  existence  of  the  right  to 
share  in  the  benefits  of  the  order  and  to  di- 
rect who  should  receive  the  fund  in  case  of 
the  death  of  a  member  was  a  right  vested 
in  the  member  as  soon  as  he  became  entitled 
thereto.  *  •  •  Mr.  Child  did  all  he  could 
in  making  the  change,  and  It  should  have 
been  allowed  and  done  by  the  order.  £k}ulty 
will  consider  that  done  which  ought  to  have 
been  done."  Grand  Lodge  v.  Child,  70  Mich. 
172,  38  N.  W.  5.  "When  the  Insured  has 
done  all  within  his  power  to  effectuate  sub- 
stitution, equity  may  grant  relief  In  proper 
cases."  Supreme  Council  v.  Cappella-  (C.  C.) 
41  Fed.  1.  "The  change  will,  so  far  as  pos- 
sible, give  effect  to  the  Intentions  of  the 
parties,  and  will  consider  an  attempted 
change  of  boieflclarles  complete  without  un- 
due regard  for  technicalities."  Luhrs  v. 
Lnhrs,  123  N.  T.  867,  25  N.  E.  388,  9  L.  R. 
A.  534,  20  Am.  St  Rep.  754.  "The  change 
of  appointment  may  be  sustained  without  the 
Issuance  of  a  new  certificate  of  insurance." 
Bishop  V.  Grand  Lodge,  etc.,  112  N.  T.  627, 
20  N.  E.  562;  Richards  on  Insurance,  note 
1,  p.  80. 

Many  other  authorities  are  cited  along 
tbe  same  line,  but  these  cases  do  not  meet 
the  situation  here.  Would  It  be  claimed 
that,  though  decedent  fully  orally  expressed 
his  intention  to  change  his  beneficiary,  be- 
cause he  was  prevented  by  his  death  from 
putting  his  intention  In  writing,  while  some 
one  was  attempting  to  procure  pea,  ink,  and 
I)aper,  this  would  be  a  sufficient  expression 
of  his  Intention  to  work  a  change  of  bene- 
ficiaries? The  certificate  of  Insurance  pro- 
vides that  the  provisions  of  the  constitution 
of  the  complainant  are  part  of  it  Article  21 
reads:  "Sec.  2.  No  certificate  can  be  trans- 
ferred by  a  member  to  any  person  other  than 
provided  In  article  1  (c),  and  no  transfer  of 
a  certificate  will  be  binding  on  the  order 
unless  consent  thereto  Is  given  by  the  Su- 
preme Secretary.  In  case  a  member  de- 
sires to  change  the  l)eneficlary  named  In  his 
or  her  certlScate,  he  or  she  shall  make  a 
written  request  therefor  and  deliver  same, 
with  tbe  certificate  fee  of  twenty-five  cents, 
to  tbe  secretary  of  his  or  her  arbor,  who 
will  forward  tbe  same  to  the  Supreme  Sec- 
retary, who  will  thereupon,  if  found  to  be 
made  payable  as  hereinbefore  provided,  Is- 
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sue  a  new  certlfica:te  bearing  the  <!ame  taam- 
ber  as  the  one  surrendered."  The  record 
discloses  that  the  consent  of  the  Supreme 
Secretary  was  never  given  to  the  transfer, 
nor  was  the  certificate  fee  of  25  cents  deliv- 
ered to  the  secretary  of  the  local  arbor,  and 
no  reason  appears  In  the  record  why  it  was 
not  done,  nor  was  any  certificate  fee  of  2B 
cents  forwarded  to  the  Supreme  Secretary. 
The  following  has  been  stated  as  the  law- 
"When  a  mutual  benefit  society  has,  under 
the  iwwers  and  within  the  limit  of  its  char- 
ter, provided  by  its  by-laws  a  particular 
method  of  chan^ng  a  beneflciary,  or  has  set 
forth  in  Its  certificate  a  way  by  which  the 
change  may  be  made,  no  change  of  bene- 
ficiary may  be  made  in  any  other  mode  or 
manner.  The  reason  for  this  rule  is  not 
difficult  to  discover.  It  is  based  upon  the 
familiar  maxim  that  the  expression  of  one 
thing  excludes  other  and  different  things. 
When  a  society  frames  a  set  of  rules  pro- 
viding for  the  distribution  of  a  fund,  and 
for  the  right  of  beneficiaries  and  members, 
it  must  be  assumed  that  it  excludes  every 
other  mode  and  manner.  Any  other  conclu- 
sion would  lead  to  the  most  interminable 
confusion  in  the  law  applicable  to  the  dis- 
tribution of  insurance  money,  and  fritter 
away  in  the  expenses  of  uncertain  litiga- 
tion, funds  created  for  the  benefit  of  wid- 
ows, orphans,  and  heirs.  But  there  is  still 
another  reason.  It  cannot  be  said  that  a 
beneficiary  named  in  a  certificate  has  no 
rights  therein  because  he  has  no  vested 
rights.  The  beneflciary  has  a  right  to  the 
proceeds  of  the  certlflcate  of  Insurance,  sub- 
ject to  the  right  of  the  member  to  change  the 
beneflciary  according  to  the  terms  of  the 
by-laws  and  regulations  of  the  society,  which 
are  a  part  of  the  contract  of  Insurance ;  and 
the  right  of  the  beneflciary  to  have  this 
contract  carried  out  In  the  manner  provided 
for  is  as  binding  upon  the  member  as  his 
right  to  change  the  beneflciary  is  binding 
upon  the  beneflciary  and  the  society."  Nib- 
lack  on  Insurance,  pp.  415,  416.  The  case 
of  Pink  V.  Wnk,  171  N.  T.  616,  64  N.  B.  506, 
would  seem  to  be  quite  in  point  We  quote 
from  the  opinion:*  "The  change  of  the  bene- 
ficiary is  an  important  matter,  for  it  trans- 
fers the  right  to  receive  the  death  benefit 
amounting  in  this  case  to  $1,000  from  one 
person  to  another.  The  right  of  the  member 
to  make  the  change  is  absolute  and  the  bene- 
ficiary can  neither  prevent  it  by  objecting, 
nor  promote  it  by  consenting.  Obviously 
such  a  transaction  requires  some  formalities 
for  the  protection  of  the  company,  the  mem- 
ber and  the  beneflciary.  The  formalities  re- 
quired by  the  association  before  us,  through 
its  by-laws,  were  very  simple,  but  unless 
they  were  substantially  complied  with,  the 
change  could  not  be  made.  Mere  Intention 
to  make  a  change  is  not  enough,  for  the  acts 
prescribed  to  carry  the  intention  Into  effect 
are  forms  imposed  upon  the  execution  of  a 
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power,  and  they  must  be  observed  or  the 
change  cannot  be  effected.  As  a  condition 
precedent  to  effectuate  the  (Aange,  the 
member  wks  required  to  ask  the  associa- 
tion for  a  new  certificate  and  to  pay  it  the 
fee  exacted  by  the  by-laws.  The  associa- 
tion could  not  make  the  change  unless  he 
requested  it,  and  even  then,  as  It  stipulat- 
ed In  its  contract  with  him  'only  on  the  pay- 
ment of  twenty-flve  cents.'  While  it  could 
hare  waived  payment  during  his  life,  it  did 
not  do  so  and  it  could  waive  nothing  after 
his  death,  for  by  that  event  the  rights  of 
the  beneSci.iry  became  fixed  and  unaltera- 
ble." It  Is  unfortunate  that  Mr.  Bury  did 
not  enter  upon  his  undertaking  earlier,  but 
we  cannot  make  a  different  contract  for  him 
and  the  complainant  than  the  one  which  they 
made  for  themselves. 
The  decree  Is  affirmed,  with  costs. 


BOOT  v.  BOOT. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  Divorce  (8 101*)— Pleading— When  Cboss- 
BlLL  Propeb. 

On  bill  to  enjoin  one's  wife  from  continu- 
ing a  competitive  business,  she  could  maintain 
a  cross-bill  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  I  101.»] 

2.  Divorce  (S  27*)— Extreme  Cbueltt— Con- 
Ducw  Constituting. 

Physical  violence  Is  not  essential  to  ex- 
treme cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  6a-«3 ;  Dec.  Dig.  {  2T.*] 

3.  Divorce  (J  49*)— Condemnation. 

By  dismissing  a  bill  for  divorce  and  re- 
suming marital  relations,  the  wife  condoned  ex- 
treme cruelty  therein   relied  upon. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |i  171-179;    Dec.  Dig.  i  49.*] 

4.  Divorce  (§  130*)— Extreme  Cbxjeltt— Evi- 
dence— SUFFIOIENCT. 

Evidence  held  insufficient  to  show  extreme 
cruelty  entitling  a  wife  to  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |§  442-445 ;   Dec.  Dig.  §  130.*] 

6.  hcsband  and  wifb  (8  203*)  —  business 
Competition  bt  Wife—Right  to  Enjoin. 
A  husband  who  has  afforded  his  wife  no 
ground   for   divorce  can  enjoin   her  from  con- 
ducting a  business  in  competition  with  his. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  205.*] 

McAlvay,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Washtenaw 
County,  in  Chancery;  Edward  D.  Klane, 
Judge. 

Suit  by  Frank  M.  Root  against  Minnie  M. 
Boot  From  the  decree,  both  parties  appeal. 
Beversed  and  remanded. 

The  parties  to  this  cause  are  husband  and 
wife,  having  been  married  in  the  year  1890. 
For  10  years  after  the  marriage  they  lived 
at  various  places;  the  husband  being  engaged 
a  part  of  the  time  as  a  teacher  and  later  as 


a  piano  salesman.  In  thd  year '1900  they 
located  In  the  city  of  Ann  Arbor,  where  with 
a  capital  of  about  $300  they  opened  a  small 
store  In  which  they  handled  pianos,  sheet 
music,  and  musical  merchandise.  The  busi- 
ness seems  to  have  prospered  from  the  start 
Both  husband  and  wife  were  untiring  In 
their  labors,  and  the  success  which  crowned 
their  efforts  seems  to  be  attributable  to  both. 
In  January,  1906,  the  wife  filed  a  bill  for  di- 
vorce. In  which  she  charged  extreme  cruelty. 
No  personal  violence  was  charged,  and  the 
allegations  of  cruelty  were  not  very  spedflc. 
Upon  the  hearing  of  the  application  for  tem- 
porary alimony  In  that  cause,  the  parties  dis- 
cussed the  question  of  a  settlement  of  their 
property  Interests.  This  conference  resulted 
In  a  withdrawal  by  the  wife  of  her  bill  of 
complaint  and  a  renewal  of  the  marital  re- 
lation. The  parties  continued  to  live  to- 
gether as  man  and  wife  until  January,  1909, 
when  the  wife  again  left  her  husband,  and 
on  February  1,  1909,  she  started  a  business 
in  the  city  of  Ann  Arbor  similar  in  charac- 
ter, and  In  opposition  to  that  of  her  husband. 
Thereupon  he  filed  his  bill  of  complaint  in 
this  cause,  in  which  he  averred  his  ability 
and  willingness  to  properly  support  his  wife, 
and  prayed  that  she  be  enjoined  from  con- 
tinuing against  his  will  to  prosecute  the  com- 
petitive business  established  by  her.  To 
this  bill  of  complaint  defendant  filed  an  an- 
swer, admitting  the  establishment  of  the 
rival  business,  but  averring  that  complainant 
had  driven  her  from  her  home,  and  it  became 
necessary  for  her  to  do  something  for  her 
own  support  She  further  filed  a  cross-bill. 
In  w;hlch  she  again  charged  complainant  with 
extreme  cruelty,  and  prayed  for  a  divorce. 
Upon  the  hearing  she  testified  that  her  action 
In  going  into  business  upon  her  own  account 
In  competition  with  her  husband  was  with- 
out his  consent  and  against  his  strenuous 
protest  The  trial  court  dismissed  the  bill  of 
complaint,  and  granted  to  the  defendant  a 
divorce  upon  her  cross-bill  with  permanent 
alimony  in  the  sum  of  $1,000,  besides  con- 
firming in  her  the  title  to  a  parcel  of  real 
estate  which  had  been  partially  paid  for  out 
of  the  proceeds  of  the  husband's  business. 
Both  parties  have  appealed  from  the  decree 
entered. 

Argued  before  MOOEEJ,  BROOKE;  McAI#- 
VAY,  BLAIR,  and  STONE,  JJ. 

Frank  A.  Stivers  (B.  M.  Thompson,  of 
counsel),  for  appellant  M.  J.  Cavanaugh, 
for  appellee. 

BROOKE,  J.  (after  stating  the  facta  as 
above).  We  are  met  at  the  outset  by  this  ques- 
tion. Can  the  defendant  by  way  of  cross-bill 
ask  for  a  divorce  In  a  cause  where  the  com- 
plainant by  his  original  bill  seeks  Injunctive 
relief  only?  In  the  early  case  of  Andrews  t. 
Klbbee,  12  Mich.  94,  83  Am.  Dec.  766,  Mr. 
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Josdce  Gampbdl  defined  the  purpose  of  a 
cross-bill  as  follows:  "A  cross-bill  for  pur- 
poses of  relief  Is  always  designed  for  tbe 
purpose  of  enabling  a  defendant  to  avail 
blmself  of  some  defense  which  can  only  be 
made  complete  by  granting  blm  some  affirma- 
tire  relief  against  complainant  or  against 
some  codefendant"  In  Hackley  t.  Mack,  60 
Mich.  591,  27  N.  W.  871,  It  was  said:  "A 
cross-bill  can  be  sustained  only  on  matters 
growing  out  of  the  original  bill  and  em- 
braced In  It"— citing  authorities.  See,  also, 
Powers  V.  Hlbbard,  114  Mich.  533,  72  N.  W. 
339;  Union  St  Ry.  Co.  of  Saginaw  v.  aty 
of  Saginaw,  115  Mich.  800,  73  N.  W.  243 ;  16 
Cyc  p.  324.  In  the  case  here  considered  the 
husband  sets  out  in  his  bill  of  complaint  the 
fact  that  defendant  is  his  wife,  and  that  as 
such  he  Is  entitled  to  her  society  and  serv- 
ices. He  further  avers  that  her  act  in  estab- 
lishing a  competitive  business  is  injurious  to 
bis  own  enterprise,  and  is  without  his  con- 
sent and  against  his  protest.  To  this  bill 
the  wife  answers,  admitting  the  existence  of 
the  marriage,  but  by  her  cross-bill  she  avers 
that  she  Is  entitled  to  a  severance  of  the  re- 
lation because  of  her  husband's  cruelty. 

The  husband's  sole  right  to  the  injunctive 
relief  prayed  Is  predicated  upon  the  exist- 
ence of  a  contract  which  the  wife  by  her 
cross-bill  seeks  to  annul.  If  bis  conduct  to- 
wards his  wife  has  been  such  as  to  warrant 
her  in  seeking  and  securing  the  relief  of  a 
divorce  from  him,  she  by  establishing  this 
fact,  and  securing  the  relief,  deprives  com- 
plainant of  the  only  ground  he  claims  to 
have  which  would  Justify  his  interference 
with  her  business  plans.  After  careful  con- 
sideration, we  have  reached  the  conclusion 
that  the  matter  set  out  in  the  cross-bill  is 
germane  to  the  bill.  The  fact  that  complain- 
ant went  to  a  full  hearing  upon  the  cross- 
bill and  his  answer  thereto,  without  objec- 
tion, would  not  be  without  significance  If  it 
were  necessary  to  give  it  consideration.  We 
must  therefore  consider  the  merits  of  tbe 
cause  as  presented  in  the  record. 

The  learned  circuit  Judge  who  heard  the 
case  filed  a  written  opinion  as  follows :  "In 
January  of  this  year,  Mrs.  Root  felt  that  her 
relations  with  her  husband  were  unendur- 
able, and  she  endeavored  quietly  to  pass 
wholly  out  of  his  life.  She  asked  and  took 
no  assistance  whatever  at  their  parting. 
She  engaged  In  business  by  herself  and  for 
herself.  Very  shortly  thereafter  Mr.  Root 
commenced  these  proceedings,  claiming  that 
be  was  entitled  to  her  services  and  compan- 
ionship, ai)d  seeking  an  Injunction  to  re- 
strain her  from  engaging  in  or  conducttaig  an 
independent  business.  It  seems  to  me  that 
one  does  not  often  witness  a  more  puerile 
and  cowardly  act  on  the  part  of  the  husband 
towards  his  wife  than  this  attempt  at  coer- 
cion. During  this  trial  be  has  frequently  de- 
clared his  great  love  for  this  woman.  Such 
conduct  on  his  part  may  be  consistent  with 
chivalry  and  love,  but  it  does  not  so  impress 


me.  The  evidence  in  this  case,  however,  con- 
vinces me  that  the  wrongdoing  is  not  wholly 
on  the  side  of  Mr.  Root.  There  is  neither 
vice  nor  crime  nor  Immorality  on  tbe  part 
of  either,  but  every  vestige  of  the  marrlt^ge 
relation,  save  the  bare,  naked  form  thereof, 
has  disappeared.  Where  mutual  respect,  con- 
fidence, and  love  should  exist,  only  repulsion 
and  hatred  are  seen,  and,  so  far  as  Mrs. 
Root  is  concerned,  this  state  of  mind  Is  hope- 
less and  apparently  eternal.  If  anything  but 
evil  can  emanate  from  such  a  relation,  I  am 
unable  to  discover  it  III  will,  unhappiness, 
keen  misery,  and  social  scandal  are  the  only 
present  manifestations  of  this  marriage.  It 
must  be  a  mistaken  view  of  public  policy 
which  would  demand  tbe  continuance  of  this 
relation.  I  do  not  find  Mrs.  Root  has  always 
been  angelic  or  wholly  blameless,  or  that 
there  is  anything  bad  or  vicious  In  the  moral 
nature  of  Mr.  Root  Physical  violence  la, 
however,  not  the  only  form  of  cruelty.  There 
may  be  a  constantly  recurring  form  of  refined 
cruelty  that  may  be  less  tangible,  yet  In  its 
efTect  more  deadly  and  extreme.  In  her  bill 
Mrs.  Root  asks  for  a  decree  of  divorce  upon 
the  grounds  of  extreme  cruelty.  I  think  she 
Is  entitled  to  such  relief."  We  quite  agree 
with  the  learned  circuit  judge  where  he  says : 
"There  may  be  a  constantly  recurring  form 
of  refined  cruelty  that  may  be  less  tangible, 
yet,  in  its  efCect  more  deadly  and  extreme." 
We  have,  however,  gone  over  this  voluminous 
record  with  care,  and  have  failed  to  discover 
the  evidence  which  would  make  the  observa- 
tion pertinent  to  the  facts  In  this  case.  The  - 
parties  lived  together  for  16  years  without 
any  undue  friction.  The  wife  then  filed  her 
first  bill  for  divorce.  The  charges  she  made 
In  that  bill,  even  If  supported  by  due  proof 
and  found  to  be  ample  to  sustain  a  decree, 
cannot  here  be  considered.  By  her  dismis- 
sal of  that  proceeding  and  the  resumption 
of  marital  relations  those  alleged  acts  of 
cruelty  were  by  her  condoned.  After  the 
■^conciliation,  they  again  lived  in  perfect 
unity  for  nearly  three  years  more  according 
to  the  testimony  of  the  wife.  Her  right  to 
relief  must  be  predicated  solely  upon  the  oc- 
currences of  the  last  few  weeks  during  which 
they  lived  together.  A  dispute  seems  to  have 
arisen  between  them  as  to  the  conduct  of  tbe 
business,  many  of  the  Important  details  of 
which  had  passed  into  the  hands  of  tbe  wife. 
For  reasons  sound  or  unsound,  but  to  him 
suflident  the  husband  determined  to  re- 
sume cojitrol  of  those  details.  This  determi- 
nation Incensed  the  wife,  and  led  to  her 
leaving  her  husband  and  establishing  tbe 
rival  business.  The  single  act  of  personal 
violence  charged  by  the  wife  in  her  bill,  as 
occurring  after  the  dismissal  of  her  first 
bill,  occurred  at  this  time  and  after  she  had 
determined  to  leave  and  had  so  notified  her 
husband.  In  the  light  of  the  husband's  ex- 
planation of  the  incident,  we  atta'ch  but  lit- 
tle importance  to  it  He  did  not  as  charged, 
turn  her  out  of  the  home,  but  did  urge  her, 
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perhaps  with  undue  Insistence  to  leave  the 
store  in  order  that  he  might  carry  out  his 
plans  with  reference  to  the  conduct  of  the 
business.  We  are  Impressed  with  the  fact 
that  the  sole  diflSculty  between  the  parties 
arises  from  the  fact  that  the  wife  desired  to 
actively  control  the  business  of  her  husband, 
and,  falling  In  this  desire,  determined  to 
leave  him  and  secure  a  business  which  she 
could  control.  Her  manner  of  dealing  with 
the  lot  purchased  In  part  with  moneys  from 
her  husband's  business,  but  standing  In  her 
own  name,  lends  color  to  this  view.  The 
learned  circuit  judge  finds  "nothing  bad  or 
vicious  In  the  moral  nature  of  Mr.  Root" 
And  further  says:  "I  do  not  find  Mrs.  Root 
has  always  been  angelic  or  wholly  blameless." 
In  Hoft  V.  HofT,  48  Mich.  281,  12  N.  W.  160, 
Mr.  Justice  Cooley  said:  "And  it  Is  as  true 
of  divorce  cases  as  any  others  that  a  party 
must  come  Into  a  court  of  equity  with  clean 
hands.  Divorce  laws  are  made  to  give  re- 
lief to  the  Innocent,  not  the  guilty."  In  Sel- 
ler V.  Beller,  60  Mich.  49,  14  N.  W.  696,  this 
court  said :  "When  we  examine  the  evidence 
tending  to  prove  extreme  cruelty,  we  are  of 
opinion  that  it  falls  far  short  of  establishing 
a  case  in  favor  of  either  party.  It  is  un- 
doubtedly true  that  there  was  more  or  less 
wrangling  between  these  parties  growing  out 
of  money  matters,  and  that  because  thereof 
they  did  not  live  as  happily  together  as  they 
might  have  done,  yet  still  no  case  of  extreme 
cruelty  is  made  out"  See,  also.  Cooper  v. 
Cooper,  17  Micb.  205,  97  Am.  Dec.  182 ;  Rose 
V.  Rose,  50  Mich.  92,  14  N.  W.  711 ;  Morrison 
v.  Morrison,  64  Mich.  63,  30  N.  W.  903; 
Downey  v.  Downey,  135  Mich.  265,  97  N.  W. 
699. 

Neither  Incompatibility  of  temper  nor  the 
ordinary  misunderstandings  and  bickerings 
which  are  characteristic  of  the  marriage  re- 
lation In  a  considerable  percentage  of  cases 
have  been  made  grounds  for  divorce  in  this 
state.  The  Legislature  might  if  it  chose, 
extend  the  Jurisdiction  of  courts  to  gradt 
decrees  of  divorce  upon  these  grounds.  It 
has  not  done  so,  however,  and  those  who  are 
married  must  bear  the  real  or  fancied  bur- 
dens they  have  assumed,  unless  the  conduct 
of  one  entitles  the  other,  that  other  being 
without  fault,  to  a  severance  of  the  relation 
for  one  or  other  of  the  statutory  causes. 

Is  the  husband  entitled  to  the  relief  sought? 
The  husband,  being  of  sufficient  ability,  is 
bound  in  law  to  afford  to  his  wife  support 
ronsonably  consistent  with  his  own  means 
and  station.  As  a  necessary  corollary  to 
this  proposition.  It  follows  that  the  husband 
as  a  matter  of  law  Is  entitled  to  the  services 
and  society  of  his  wife.  This  right  has  been 
afQrmed  many  times  in  our  own  state.  Glov- 
er V.  Alcott  11  Mich.  470;  Randall  v.  Ran- 
dall, 37  Mich.  563;  Mason  v.  Dunbar,  43 
Mich.  407,  6  N.  W.  482,  88  Am.  Rep.  201; 
Harrington  v.  Gles,  45  Mich.  374,  8  N.  W. 


87;  Sines  v.  Superintendents  of  the  Poor,  58 
Mich.  603,  25  N.  W.  485.  That  the  wife  may 
with  the  husband's  consent  conduct  a  busi- 
ness upon  her  own  account  is  not  open  to 
question  (Tillman  v.  Shackleton,  15  Micb. 
447,  98  Am.  Dec.  198;  Ranlcin  v.  West  25 
Mich.  195),  but  we  have  been  unable  to  find 
any  decision  (and  we  are  cited  to  none  by 
counsel)  which  affirms  this  right  in  the  wife, 
where  her  husband  is  able  and  willing  to  sup- 
port her  and  withliholds  his  consent  In  the 
case  of  Artman  v.  Ferguson,  73  Mich.  140, 
40  N.  W.  907,  2  I*  R.  A.  343,  16  Am.  St  Rep. 
572,  in  considering  the  question  of  partner- 
ship between  husband  and  wife,  it  was  said: 
"The  Important  and  sacred  relations  between 
husband  and  wife,  which  lie  at  the  very 
foundation  of  civilized  society,  are  not  to  be 
disturbed  and  destroyed  by  contentions  which 
may  arise  from  such  a  community  of  proper- 
ty and  a  Joint  power  of  disposal  and  a  mutu- 
al liability  for  the  contracts  and  obligations 
of  each  other."  If  a  contract  of  partnership, 
with  its  consequent  complications,  Is  liable 
to  Imperil  the  marital  relation,  it  should,  we 
think,  be  obvious  that  active  business  com- 
petition between  husband  and  wife  would,  of 
necessity,  utterly  annihilate  it 

The  decree  of  the  court  below  is  reversed, 
and  a  decree  will  be  entered  in  this  court  dis- 
missing defendant's  cross-bill  and  granting 
to  complainant  a  permanent  injunction  against 
defendant  in  accordance  with  the  prayer  of 
his  bUl.  The  complainant  will  pay  to  defend- 
ant's counsel  a  solicitor's  fee  of  $100,  this  to 
be  In  full  of  all  costs  In  the  cause. 

MOORE3,  BLAIR,  and  STONE;  JJ.,  con- 
curred with  BROOEB,  J. 

McALVAT,  J.  The  question  of  divorce 
was  not  germane  to  the  injunctive  relief  com- 
plainant asked,  and  the  cross-bill  should  nev- 
er have  been  considered.  Divorce  Is  purely 
a  statutory  proceeding.  The  complainant 
was  entitled  to  the  relief  asked  under  the 
proofs.    I  agree  in  the  result 


ALLEIN  V.  PATRONS'  MUT.  FIRE  INS.  CO. 

OP  MICHIGAN,  Limited. 
(Supreme  Court  of  Miciiigan.    March  IS,  1911.) 

1.  iNstJRANCB  (§  612*)— Mutual  CovfanieS' 
Action— Condition  Pbbcedent. 

A  member  of  a  mutual  fire  insurance  com- 

Eany  cannot  sue  on  a  policy  until  he  has  ex- 
auBted    tlie    remedy   for  adjustment  provided 
by  the  contract 

IBS.   Note.— For  other  cases,  see  Insurance, 
Cent  Die.  i§  1520-1528 ;   Dec  Dig.  i  612.*] 

2.  Insubancs  (J  175*)— RKQTjrsiTM  or  CON- 

TBACT— GOHMBNCEHENT   OF   RiSK. 

The  by-laws  of  a  mutual  company  provided 
that  policies  should  be  signed  by  the  president 
and  secretary  and  sboald  take  effect  on  the 
date  of  issue.  The  company's  records  showed 
that  a  policy  was  dated  and  signed  before  the 
day  of  the  fire,  and  that  an  earlfer  policy  tssued 
on  another   application   was   canceled   on  that 
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day  and  the  new  policy  put  in  force.  Hdd, 
that  the  company  was  liable  on  the  new  policy, 
though  the  insured  was  not  notified  of  its  is- 
auance  before  the  fire,  and  did  not  receive  it 
until  three  weelcs  later. 

[Bid.  Note.— For  other  cases,  see  Insuranoe, 
Cent.  Dig.  H  862-371;   Dec.  Dig.  }  175.»] 

Error  to  Circuit  Oourt,  Arenac  County; 
Nelson  Sharpe,  Judge. 

Action  by  George  Allen  against  the  Pa- 
trons' Mutual  Fire  Insurance  Company  of 
Michigan,  Limited.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.     Reversed. 

On  October  16,  1908,  plaintiff  made  applica- 
tion for  Insurance  In  defendant  company,  and 
on  October  19,  1908,  policy  No.  9,747  was  Is- 
sued and  delivered  to  him.  By  the  terms 
of  this  policy  the  value  of  plaintiff's  bam 
was  fixed  at  $800,  and  the  amount  of  the  in- 
surance thereon  at  $500.  The  insurance 
upon  the  contents  thereof  was  fixed  at  $200. 
On  July  31,  1909,  the  property  of  the  plain- 
tiff was  relnspected  by  the  defendant,  and 
plaintiff  made  a  second  application.  In  this 
application  the  value  of  the  barn  was  placed 
at  $550,  and  Insurance  thereon  was  requested 
in  the  sum  of  $250.  Insurance  upon  tbe  con- 
tents of  tbe  barn  was  asked  in  the  sum  of 
$400.  A  second  policy  (No.  12,276)  was  writ- 
ten on  this  application,  In  which  the  values 
and  Insurance  of  the  barn  and  contents  con- 
form to  the  application.  This' policy  bears 
date  August  19,  1909,  and  tbe  books  of  de- 
fendant company  show  a  cancellation  of  the 
former  policy  upon  that  day.  The  record 
does  not  disclose  upon  what  day  the  new 
policy  was  mailed  to  plaintiff,  but  he  ad- 
mits having  received  It  on  September  10, 
1910.  In  the  meantime  and  on  August  20th, 
plaintiff's  bam  and  the  contents  thereof  were 
destroyed  by  fire.  Within  two  or  three  days 
after  the  fire,  plaintiff  notified  John  Donnel- 
ly, local  director  of  the  grange,  of  his  loss. 
On  September  23,  1909,  plaintiff  signed  and 
swore  to  a  notice  of  loss  addressed  to  defend- 
ant, In  which  appears  the  following:  "Xou 
are  hereby  notified  of  loss  by  fire,  lightning, 
of  the  property  hereinafter  descrit)ed,  and  in- 
sured In  your  company  under  policy  No.  12,- 
276,  said  loss  occurring  on  the  20tb  day  of 
Aug.,  1909."  Upon  the  same  day,  the  adjust- 
ing board  made  the  following  report: 

"Blank  for  Adjusting  Loss. 
"Sterling,  Mich.,  September  23,  1909. 

"The  undersigned  members  of  adjusting 
board  appointed  to  adjust  tbe  loss  of  George 
Allen  Insured  in  the  Patrons'  Mutual  Fire 
Insurance  Company  of  Michigan,  Limited, 
onder  policy  No.  12,276  submit  the  follow- 
ing statement  of  same: 

"Cause  of  loss,  unknown. 

"Date  of  loss,  August  20,  1909. 

"The  property  destroyed  was  owned  as  fol- 
lows :  By  George  Allen.  There  was  no  oth- 
er insurance,  except — ^none. 


"The  property  destroyed  was  Insured  In 
the  Patrons'  Mutual  Fire  Insurance  Compa- 
ny of  Michigan,  Limited,  as  follows:  Bam 
No.  1,  $260.    Contents,  $400. 

"Tbe  loser's  dues  were  paid  in  Melita 
Grange,  No.  1,096,  at  time  of  loss  to  the 
31st  day  of  December,  1909. 

"The  property  loss  was  situate  on  Sec.  29, 
township  of  Clayton,  county  of  Arenaa 

Loss  on  real 1650.00    Liability  of  company  |!EO.OO 

LoBa  on  personal   268.90    Liability  of  company    197.S2 
Tout  loss SUM   Liability  ot  company    447.92 

"Remarks :    We  think  the  barn  was  worth 
$560  and  believe  that  Bro.  Beaver  gave  $350 
as  the  amount  insured  by  him  to  Bro.  Allen. 
"This  adjustment  Is  subject  to  modification 
by  the  Secretary  to  make  it  conf6rm  to  the 
rules  and  practices  of  the  Company. 
"[Signed]    Adjusting  Board, 
"Peter  Gilbert, 
"Albert  Christie^ 
"John  Donnelly. 
"I  hereby  accept  this  adjustment  as  satis- 
factory to  me. 

" ,  Loser." 

Plaintiff  refused  to  accept  this  adjustment, 
for  the  reason  that  It  was  claimed  by  him 
that  bis  application  should  have  been  (and 
when  he  signed  it  he  believed  it  was)  for 
$350,  Instead  of  $250,  insurance  upon  tbe 
bam.  He  was  satisfied  with  tbe  adjustment 
so  far  as  it  related  to  personal  property.  No 
claim  was  ever  made  by  the  plaintiff  against 
defendant  for  a  loss  under  the  old  policy  (No. 
9,747),  though  this  suit  is  based  upon  an  al- 
leged liability  thereunder. 

The  policy  contract  provides  that  the  ar- 
ticles of  association  of  defendant  are  a  part 
of  the  contract  of  insurance.  Those  articles 
contain  the  following:  "In  case  of  a  loss 
the  president  and  the  secretary  shall  select 
three  persons  to  serve  as  an  adjusting  board, 
one  member  of  which  shall  be  from  tbe 
grange  to  which  the  losing  member  belongs, 
and  one  from  the  board  of  directors,  and 
the  other  one  from  an  adjoining  or  nearby 
grange;  the  duties  of  which  board  shall  be  to 
adjust  the  loss,  except  as  hereinafter  pro- 
vided. In  case  the  loser  of  the  property  is 
not  satisfied  with  the  amounts  or  valuations. 
In  whole  or  In  part,  fixed  by  said  adjusting 
board  he  shall  appeal  to  tbe  board  of  arbitra- 
tion, which  board  shall  consist  of  the  presi- 
dent and  secretary  and  a  member  of  the  lo- 
cal grange  to  be  selected  by  them.  Said 
board  shall  try,  hear  and  decide  upon  the 
Justice  and  validity  of  such  claim,  and  such 
decision  shall  be  final  and  blndfiig  upon  such 
claimant  and  such  company,  and  no  suit  at 
law  or  equity  shall  be  commenced  or  main- 
tained by  any  such  loser  or  beneficiary  to  fix 
such  amounts  or  valuations.  The  expense  of 
such  appeal   and  of  the  arbitration  board 
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shall  be  borne  equally  by  the  party  appeal- 
ing and  the  company." 

After  plaintiff  bad  been  sworn  and  It 
became  apparent  that  no  claim  had  been 
made  under  the  policy  aued  upon,  and  no  ad- 
justment made  thereunder  nor  appeal  taken 
therefrom,  as  provided  by  the  articles  of  as- 
sociation, defendant  moved  for  a  directed  ver- 
dict, because  plaintiff  had  failed  to  comedy 
with  the  rules  laid  down  by  the  articles  of 
asBociation,  which  motion  was  denied.  At 
the  close  of  the  testimony,  a  second  motion 
was  made  by  defendant,  upon  the  ground 
that,  at  the  ^ime  of  the  flre,  the  second  policy 
was  in  force  and  the  first  canceled.  This 
motion  was  likewise  denied.  The  court  held, 
as  a  matter  of  law,  that  the  first  policy  was 
in  force  and  permitted  the  jury  to  fix  tbe 
amount  of  plaintiff's  loss  upon  tbe  bam 
thereunder.  This  loss  was  fixed  by  the  Jury 
at  $500,  which,  together  with  tbe  conceded 
loss  upon  personal  property,  |197.92,  made 
up  the  verdict  of  $697.92.  Defendant  has  re- 
moved the  case  to  this  conrt  for  review. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

O.  0.  Leibrand  and  B.  C.  Chapin,  for  ap- 
pellant   B.  J.  Henderson,  for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  Can  plaintiff  maintain  h^  action  up- 
on a  policy  without  first  complying  with  the 
rules  of  the  defendant  association,  of  whidi 
be  was  a  member?  Those  regulations  are 
plain  and  specific,  and  the  right  of  the  pai^ 
ties  to  contract  with  reference  thereto  is  un- 
doubted. The  reasons  which  Impel  members 
of  a  mutual  company  to  make  such  a  contract 
with  each  other  are  obvious.  It  may  be  sup- 
posed that  by  reason  thereof  losises  are  set- 
tled more  equitably  and  expeditiously  and 
needless  litigation  avoided.  Such  contracts 
have  been  frequently  upheld  by  this  court 
Van  Poucke  v.  St  Vincent  de  Paul  Society, 
63  Mich.  378,  29  N.  W.  863;  Canfleld  v. 
Knights  of  Maccabees,  87  Mich.  626,  49  N. 
W.  675,  13  L.  R.  A.  625,  24  Am.  St  Rep.  186 ; 
Hembeau  v.  Knights  of  Maccabees,  101  Mich. 
161.  59  N.  W.  417,  49  L.  R.  A.  692,  45  Am. 
St  Rep.  400;  Fillmore  v.  Knights  of  Macca- 
bees, 103  Mich.  437,  61  N.  W.  785;  Raymond 
V.  Farmers',  etc.,  Ins.  Co.,  114  Mich.  386,  72 
N.  W.  254;  Russell  v.  Benefit  Association, 
116  Mich.  699,  75  N.  W.  137;  Harris  v.  De- 
troit Typographical  Union,  144  Mich.  422, 108 
N.  W.  362;  Conley  v.  Supreme  Conrt  I.  O.  F., 
158  Mich.  190.  122  N.  W.  567;  Larkin  v. 
Modem  Woodmen  of  America,  127  N.  W.  786. 
If  plaintiff  had  made  his  claim  under  policy 
No.  9,747  (the  policy  under  which  he  brought 
suit),  an  adjustment  might  have  been  reach- 


ed satisfactory  to  both  parties.  At  any  rate, 
he  cannot  avail  himself  of  bis  legal  remedy 
until  he  has  exhausted  tbe  remedy  provided 
by  the  reasonable  rules  and  regulations  of 
his  society. 

Was  policy  No.  12,276  in  force  at  tbe  time 
of  the  fire?  The  by-laws  of  defendant  pro- 
vide: "Sec  22.  All  policies  shall  be  signed 
by  tbe  president  and  secretary,  and  shall 
take  effect  at  twelve  o'clock  noon  on  the  day 
of  the  date  of  issue  of  the  policy  "  There  is 
no  dispute  upon  this  record  that  the  policy 
No.  12,276  was  dated  and  signed  August  19, 
1909,  the  day  before  the  flre.  The  records 
of  the  society,  and  they  are  not  questioned, 
likewise  show  that  the  earlier  policy  was 
canceled  on  that  day  and  tbe  new  policy  put 
in  force.  This  new  policy  was  written  and  is- 
sued exactly  in  accordance  with  the  terms  of 
plaintiff'a  application,  dated  July  31,  1909. 
Under  these  circumstances,  and  in  the  absence 
of  any  evidence  of  fraud  or  bad  faith  on  the 
part  of  defendant  we  think  it  is  immaterial 
that  plaintiff  was  not  notified  of  the  issuance 
of  the  new  policy  before  the  fire  occurred  and 
did  not  receive  It  until  some  three  weeks  aft- 
er that  event.  If  the  second  were  the  only 
policy,  it  could  scarcely  be  contended  by  the 
company  that  it  was  not  liable  thereunder, 
because  it  had  not  reached  the  liands  of  the 
insured  before  tbe  flre.  It  must  be  twrne  in 
mind  that  tbe  defendant  company  has  pa- 
trons In  many  widely  separated  localities,  at 
a  considerable  distance  from  the  home  office, 
which  is  located  at  'Lansing.  The  rights  of 
the  parties  cannot  be  made  to  depend  upon 
the  speed  or  sloth  with  which  clerical  work 
is  performed  In  tbe  home  office,  nor  upon  the 
frequency  or  infrequeney  of  mail  delivery. 
We  conclude,  therefore,  that  at  the  time  of 
the  fire  the  second  ix>llcy  was  in  force.  Up- 
on this  point  the  following  authorities  may 
be  consulted:  Dibble  v.  Assurance  Co.,  70 
Mich.  1,  37  N.  W.  704,  14  Am.  St  Rep.  470; 
Mallory  v.  Insurance  Co.,  90  Mich.  112,  51 
N.  W.  188;  Mich.  Pipe  Co.  v.  Insurance  Co., 
92  Mich.  482,  52  N.  W.  1070,  20  L.  R.  A.  277, 
and  cases  cited;  Lum  v.  Insurance  Co.,  104 
Mich.  397,  62  N.  W.  602. 

Defendant  does  not  deny  Its  liability  un- 
der the  second  policy.  The  loss  under  either 
policy,  as  to  personal  property.  Is  the  same 
and  is  agreed  upon  at  $197.92.  Tbe  liability 
of  defendant  under  the  second  policy  for  loss 
upon  the  barn  was  limited  to  $250.  These 
two  sums  aggregate  $447.92.  If  plaintiff 
chooses  to. remit  all  in  excess  of  this  amount, 
Judgment  may  be  entered  therefor;  other- 
wise tbe  Judgment  will  be  reversed,  and  a 
new  trial  ordered.  In  any  event;  defendant 
will  recover  costs  of  both  courts. 
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WALDHORN  T.  WALDHORN. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  DiVOBCB  (I  27*)— Gbounds— CBtraiLTY. 

Where  defendant  continually  called  com- 
plainant opprobrious  names,  and  accused  him  of 
improperly  associating  with  other  Vomen,  and 
for  a  number  of  years  refused  to  cohabit  with 
him  because  she  did  not  like  him  from  the  time 
of  her  marriage,  it  justified  a  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |§  62-83 ;    Dec.  Dig.  |  27.»] 

2.  DiVORCS  ({  210*)  —  AUKONT  —  DiSCBBTION 
OP   COUBT. 

Where  the  earning  capacity  of  a  son  who 
lived  with  his  mother  was  $9  per  week,  and  the 
father  to  whom  the  divorce  was  granted  earned 
$6  per  week,  it  was  not  an  abuse  of  discretion 
not  to  reopen  the  case  on  a  grant  of  $3  per  week 
alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  675-678;  Dec.  Dig.  |  240.*] 

Api>eal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery;  Joseph  W.  Donovan,  Judge. 

Suit  Cor  divorce  by  Samuel  Waldhorn 
against  Anna  Waldbom.  From  a  decree 
for  complainant,  defendant  appeals.  Af- 
firmed. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BROOKE,  and  STONE,  JJ. 

Frank  Bennett,  for  appellant  Friedmaa 
A  Smilansky,  for  appellee. 

MOORE,  J.  This  is  a  suit  for  divorce. 
From  a  decree  In  favor  of  complainant,  de- 
fendant appeals.  The  complainant  filed  his 
bill  of  complaint  charging  the  defendant 
with  extreme  cruelty.  The  defendant  filed 
an  answer  denying  all  the  charges  of  ex- 
treme cruelty,  and  also  filed  a  cross-bill 
therein,  charing  the  complainant  with  ex- 
treme cruelty  toward  her,  and  also  charg- 
ing the  complainant  with  nonsupport  De- 
fendant prayed  for  a  decree  of  separate 
maintenance.  The  case  was  heard  in  open 
court  Before  entering  upon  the  proofs,  the 
following  occurred: 

"Messrs.  Flrledman  &  Smilansky,  solicitors 
for  complainant  Frank  Bennett,  solicitor 
for  defendant 

"Court:  What  Is  the  contest  about  divorce, 
alimony,  or  children? 

"Mr.  Friedman:  We  filed  a  bUl,  and  they 
file  an  answer  asking  for  separate  mainte- 
nance. 

"Court:  Any  children? 

"Mr.  Friedman:  One  about  14,  and  one- 
20,  with  her. 

"Court:  Is  there  any  contest  about  ali- 
mony? 

"Mr.  Friedman:  I  do  not  think  there  will 
be  any.  Be  has  been  paying  her  $2.50  per 
week." 

Tlila  statement  of  counsel  was  not  chal- 
lenged. A  number  of  witnesses  were  sworn 
on  the  part  of  the  complainant  among  them 
the  complainant  himself.  He  was  cross-ex- 
andned  as  to  the  character  and  extent  of  his 


business.  In  his  cross-ex&mlnatloB  he  tes- 
tified: "I  would  be  satisfied  If  I  made  $600 
a  year.  *  *  *  I  am  satisfied  if  I  get 
$6  a  week."  The  record  shows  the  follow- 
ing: "The  court  solicitors  for  both  parties, 
and  complainant  waited  for  an  hour  and  a 
half  after  complainant  had  closed  his  case 
before  the  defendant  and  her  witnesses  ap-' 
peared."  The  defendant  was  sworn  In  her 
own  behalf.  In  her  testimony  the  following . 
occurred :  "Q.  Why  did  yon  file  a  bill  against 
him?  Do  7oa  want  to  live  with  him?  A.  I 
got  out  of  the  house  without  a  penny,  and  I 
had  no  means  to -support  myself,  and  I  want 
him  to  give  me  a  dollar  or  two  a  week  to 
supi>ort  me.  I  have  no  relatives  or  friends 
here."  Other  witnesses  were  sworn  on  the 
part  of  defendant  some  of  whom  gave  testi- 
mony as  to  the  character  and  extent  of  the 
business  of  complainant  The  trial  disclosed 
that  the  youngest  boy  was  living  with  his 
father,  and  the  oldest  boy,  who  was  earning 
$8  a  week,  was  living  with  his  mother.  Aft- 
er the  witnesses  offered  by  defendant  were 
examined,  the  following  occurred: 

"Court:  Read  me  the  charges  she  makes. 

"(Mr.  Friedman  reads  from  answer.) 

"C!oart:  If  you  have  -no  other  witnesses, 
heard  and  submitted,  I  wish  you  would 
agree  on  your  alimony. 

"(Adjourned.)" 

No  other  suggestion  was  then  made  that 
deffflidant  had  other  witnesses  or  desired  to 
offer  more  testimony.  On  June  20,  1910,  the 
record  discloses  the  following: 

"Mr.  Bennett,  solicitor  for  defendant,  made 
application  to  the  court  to  hear  further  tes- 
timony as  to  alimony.  The  court  thereupon 
handed  to  Mr.  Bennett  the  following  note: 
'Mr.  Bennett — I  will  be  too  busy  to  hear  more 
proof  to-day  or  tomorrow.  Suppose  I  make 
it  $3.00  a  week  till  further  order  of  the 
court'  No  previous  notice  had  been  given 
to  complainant  or  his  counsel  of  defendant's 
intention  to  hear  further  testimony  as  to 
alimony  on  that  day.  The  motion  to  hear 
testimony  as  to  alimony  was  made  in  open 
court  in  the  presence  of  complainant's  coun- 
sel who  had  appeared  In  court  on  that  day 
for  the  purpose  of  having  decree  signed  in 
this  matter,  of  which  due  notice  had  previ- 
ously been  given  to  defendant's  counsel. 

"Mr.  Bennett:  The  defendant  objects  to 
the  signing  or  granting  of  a  decree  In  this 
case,  on  the  ground  that  the  testimony  and 
evidoice  here  are  not  suflScient  for  the  pur- 
pose of  granting,  a  decree.  The  question  of 
the  alimony  coming  up  to  be  beard  before 
the  court  on  the  20th  day  of  June,  1010,  the 
defendant  deems  It  insufficient  for  her  sup- 
port   •    •    * 

"Mr.  Bennett:  We  object  to  the  entering 
of  the  order  for  $3  a  we^.  It  is  insufflciejit 
for  her  support,  and  also  object  to  the  sign- 
ing of  the  decree  at  all,  that  the  testimony 
is  not  sufficient  for  the  granting  of  a  decree, 
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that  the  charges  In  the  bill  of  complaint 
hare  not  been  proven.  And  we  also  object 
to  the  curtailing  of  the  proof  offered  In  be- 
half of  the  defendant  In  support  of  her  bill 
for  separate  maintenance. 

"Now,  then,  if  Your  Honor  please,  I  think, 
with  reference  to  the  bearing  of  proof  to- 
day, I  think  I  have  that  in  here. 

"The  Court:  I  could  not  bear  it  to-day. 
I  could  not  hear  it  to-morrow,  and  you  hare 
had  your  hearing  in  court  once. 

"Mr.  Mlstersky:  We  waited  a  half  a  day 
for  him  to  come  in  with  his  witnesses,  and 
then  he  closed  his  case." 

No  suggestion  was  made  that  something 
had  been  omitted  or  as  to  the  nature  of  the 
proof  defendant  desired  to  offer. 

Two  questions  are  presented  by  counsel: 
First,  that  a  decree  of  divorce  ought  not  to 
have  been  granted  upon  the  merits;  second) 
that  other  proof  ought  to  have  been  taken 
upon  the  question  of  permanent  alimony,  and 
that  the  alimony  ought  to  have  been  made 
larger.  We  consider  the  first  of  these  ques- 
tions. Counsel  say  (we  quote  from  the  brief) : 
"The  grievances,  whether  mental  or  physi- 
cal, must  be  of  the  most  aggravated  nature 
in  order  to  Justify  a  divorce.  Cooper  v. 
Cooper,  17  Mich.  206  [97  Am.  Dec.  182].  It 
is  extremely  doubtful  whether  neglect  to 
look  after  one's  household  affairs,  and  long- 
continued  absence  from  the  house  without 
cause,  constitute  in  any  case,  on  the  wife's 
part,  that  extreme  cruelty  which  the  statute 
contemplates  as  a  ground  for  divorce.  Ben- 
nett y.  Bennett,  24  Mich.  482."  We  think 
counsel  misapprehend  the  rule.  There  was  an 
abundance  of  testimony  to  the  effect  that  de- 
fendant continually  called  complainant  oppro- 
brious names  and  accused  him  with  Improp- 
erly associating  with  other  women,  and  that 
for  a  number  of  years  she  refused  to  cohabit 
with  him  because  she  bad  not  liked  him  from 
the  time  of  her  marriage.  This  testimony,  if 
believed,  Justified  the  decree  of  divorce  un- 
der the  following  authorities:  Whltmore  v. 
Whitmore,  49  Mich.  417,  13  N.  W.  800;  Whlt- 
aker  v.  Whitaker;  111  Mich.  202,  69  N.  W. 
1151;  Donaldson  T.  Donaldson,  134  Mich. 
280,  96  N.  W.  448;  Campbell  T.  Campbell, 
149  Mich.  147,  112  N.  W.  481,  119  Am.  St 
Rep.  660;  Delor  ▼.  Delor,  159  Mich.  624, 
124  N.  W.  544;  Kraft  t.  Kraft,  160  Mich. 
654,  125  N.  W.  693.  It  is  true  the  defendant 
denied  the  testimony  offered  by  the  com- 
plainant, but  the  Judge  heard  and  saw  the 
witnesses.  See  Donaldson  v.  Donaldson,  134 
Mich.  291,  96  N.  W.  448.  An  examination  of 
the  record  satisfies  us  he  did  not  err  in  his 
conclusions.  Second.  Did  the  court  err  in 
not  hearing  further  testimony  upon  the 
question  of  alimony?  It  is  clear  from  the 
record  that  the  Judge  was  given  to  under- 
stand at  the  outset  that  there  would  be  no 
serious  contest  as  to  the  alimony.  An  ex- 
amination of  the  cross-bill  and  answer  there- 


to shows  the  respectlT*  parties  gave  to  the 
court  therein  their  version  of  the  earning 
capacity  and  of  the  business  of  the  complain- 
ant The  record  discloses  that  upon  the 
hearing  court  and  counsel  were  compelled  to 
wait  an  hour  and  a  half  for  defendant  and 
her  witnesses.  It  also  shows  that  after  her 
witnesses  were  sworn  the  court  suggested 
that,  if  defendant  had  no  other  witnesses, 
the  case  would  be  regarded  as  heard  and 
submitted,  and  that  no  other  witnesses' were 
then  offered.  We  have  already  referred  to 
the  earning  capacity  of  the  oldest  boy  who 
lives  with  his  mother,  and  other  conditions 
shown  by  the  record.  We  do  not  think  it 
can  be  said  on  this  record  that  the  court 
abused  his  discretion  in  not  reopening  the 
case. 
The  decree  Is  alBrmed. 


PEOPLE  ex  rel.  RUGGLES  v.  BUCKLEY  ft 

DOUGLAS  LUMBER  CO. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

COBPORATIONS  (§  508*)— FOBFKITUBB  Or  FbaK- 

OHISE — Estoppel. 

The  state  having  permitted  a  lumber  com- 
pany organized  under  Pub.  Acts  1885,  No.  232, 
and  other  similar  companies,  to  produce  salt  in 
connection  with  operating  a  sawmill  for  many 
years,  is  estopped  to  deny  its  right  to  continue 
such  prodactioD. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  2396 ;  Dec  Dig.  §  598.*] 

Error  to  Circuit  Court  Manistee  County; 
Charles  A.  Wlthey,  Judge. 

Quo  warranto  by  the  People  of  the  State 
of  Michigan,  on  the  relation  of  Charles  F. 
Ruggles,  against  the  Buckley  &  Douglas 
Lumber  Company.  Judgment  for  respond- 
ent and  relator  brings  error.    Affirmed. 

Argued  before  MOORE,  BROOKE,  McAL- 
VAY,  BLAIR,  and  STONE,  JJ. 

Charles  McPherson  (Franz  O.  Kuhn,  Atty. 
Gten.,  of  counsel),  for  appellant  Kleinlians  & 
Knappen  and  Wilson,  Wilson  &  Rice  (Humph- 
rey, Grant  &  Baker,  of  counsel),  for  appellee. 

MOORE,  J.  The  respondent  corporation 
was  organized  in  Decemt>er,  1892,  under  Act 
No^232,  Pub.  Acts  1885.  Its  purposes  as  ex- 
pressed in  its  articles  are:  "The  purchase 
^nd  sale  of  lands  and  timber;  the  manufac- 
ture, purchase,  and  sale  of  timber  and  lum- 
ber, and  transacting  a  general  manufacturing 
and  lumbering  business  and  everything  be- 
longing thereto  or  connected  therewitli." 
Ever  since  its  organization  it  has  opoated  a 
sawmill  at  Manistee,  and  been  engaged  in 
the  manufacture  of  lumber.  In  1895  it  erect- 
ed a  salt  block,  and  engaged  in  the  manu- 
facture of  salt  in  connection  with  the  opera- 
tion of  its  sawmill,  and  from  that  time  on 
has  been  producing  salt  Its  investment  in 
the  salt  plant  is  approximately  $160,000,  and 
its  investment  in  the  lumber  business  outside 
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of  the  salt  baslness  Is  approximately  $!,• 
400,000. 

It  Is  the  dalm  of  relator  that  the  respond- 
ent has  no  authority  to  manufacture  salt, 
for  the  reason  that  the  production  and  manu- 
facture of  salt,  as  carried  on  by  respondent. 
Is  a  mining  business,  and  not  a  manufactur- 
ing business,  and  that  a  corporation  cannot 
be  organized  for  -or  conduct  a  mining  busi- 
ness under  Act  No.  232,  Laws  1885,  bnt 
should  be  organized  undo:  Act  No.  113,  Laws 
1877.  The  Attorney  General,  on  the  relation 
of  Charles  F.  Rnggles,  filed  an  information 
In  the  nature  of  quo  warranto,  by  which  the 
court  was  informed  that  the  respondent  was 
incorporated  under  Act  No.  232,  Pub.  Acts 
1885,  and  bad  been  and  was  at  the  time  of 
filing  the  information  exercising  a  franchise 
or  prlTil^e  not  conferred  upon  it  by  law, 
and  asking  for  a  judgment  of  ouster.  The 
trial  Jndge  ruled  that  a  corporation  Incorpo- 
rated under  Act  No.  232,  Pub.  Acts  1885,  and 
existing  under  Act  No.  232,  Pub.  Acts  1903, 
could  not  lawfully  engage  in  the  manufac- 
ture of  salt,  but  held  that  the  state,  because 
of  the  knowledge  and  acquiescence  of  the 
Secretary  of  State  and  state  salt  Inspector, 
was  estopped  to  deny  respondent's  right  to 
manufacture  salt,  and  was  estopped  to  en- 
force the  law  against  respondent,  and  upon 
that  ground  be  directed  a  verdict  for  the  re- 
spondent 

The  contention  of  relator  as  stated  in  the 
brief  of  counsel  is  as  follows :  "As  there  Is 
no  disputed  fact  in  the  case,  we  contend  not 
only  that  the  Judgment  below  should  be  re- 
versed, but  that  judgment  of  ouster  should 
be  entered  in  this  court  We  contend  that: 
(1)  The  franchise  or  privilege  of  producing 
and  selling  salt  in  the  manner  shown  by  the 
information,  and  admitted  by  the  plea,  has 
never  been  conferred  upon  respondent  (2) 
The  state  Is  not  estopped  by  the  knowledge 
and  acquiescence  of  its  executive  officers 
from  imposing  upon  respondent  the  penal- 
ties provided  by  statute  for  the  punishment 
of  a  corporation  which  exercises  a  franchise 
or  privilege  not  conferred  upon  It  by  law, 
and  diverts  its  funds  to  a  purpose  not  8i>ecl- 
fied  in  its  articles  of  association.  (3)  The 
knowledge  and  acquiescence  of  the  private 
relator  and  his  motive  in  requesting  the  At- 
torney General  to  file  the  Information  are  im- 
material, and  constitute  no  defense  to  the 
information.  (4)  Judgment  should  be  ren- 
dered that  respondent  be  dissolved." 

It  is  the  contention  of  respondent  (we  quote 
from  the  brief)  that  it  has  a  lawful  right 
and  authority  to  engage  in  and  carry  on  the 
business  of  manutactnring  salt  as  it  is  now 
organized  for  the  following  reasons :  (1)  The 
production  of  salt,  as  carried  on  by  respond- 
ent an$  by  othef  producers  of  salt  in  the 
state  of  Michigan,  is  a  general  manufactur- 
ing business,  and  not  a  mining  business.  (2) 
The  Legislature  of  this  state  have  recognized 
the  business  of  producing  salt  in  this  state, 
an  carried  on  by  respondent,  as  a  general 


manufacturing  business,  and  not  a  mining 
business,  and  have  legislated  with  reference 
to  it  as  such.  (3)  That  the  relator  through 
its  executive  officers,  whose  duty  it  is  to  ex- 
ecute the  laws,  has  by  a  practical  interpreta- 
tion of  said  Act  No.  232  of  1885  and  said 
Act  No.  232  of  1903,  ever  since  their  passage, 
permitted  corporations  to  be  or^nlzed  for 
the  purpose  of  engaging  in  the  production 
and  manufacture  of  salt  sud  permitted  them, 
including  respondent  to  conduct  and  carry 
on  the  business  under  those  laws,  and  such 
acquiescence  now  binds  relator.  (4)  Belator 
is  now  estopped  by  its  conduct  from  denying 
that  respondent,  as  now  organized,  has  a 
right  to  carry  on  the  business  of  manufac- 
turing salt 

At  the  trial  rdator  submitted  the  case  up- 
on the  admissions  made  in  respondent's  plea. 
Beepondent  offered  in  evidence  certified 
copies  of  the  articles  of  association  of  14  cor- 
porations, of  which  the  following  two  are 
examples : 

(1)  Saginaw  Lumber  &  Salt  Company,  in- 
corporated in  1882,  for  the  purpose  of  "car- 
rying on  and  conducting  the  business  of  cut- 
ting, hauling,  driving  and  running  logs  and 
manufacturing  the  same  into  lumber  and 
shingles,  and  into  lath,  and  also  for  the  pur- 
pose of  manufacturing  salt  and  salt  barrels 
in  connection  with  said  manufacture  of  lum- 
ber, and  also  buying  and  selling  lands,  lum- 
ber, and  salt  sud  doing  a  general  lumber  and 
salt  business." 

(2)  Louis  Sands  Salt  &  Lumber  Company, 
of  Manistee,  Incorporated  in  1909  under  Act 
No.  232,  Pub.  Acts  1903,  to  "conduct  and  car- 
ry on  a  general  timber  and  salt  manufactur- 
ing bustness,  including  logging  operations, 
manufacturing,  buying  and  selling  salt  lum- 
ber, shingles,  lath,  staves,  heading,  ties, 
poeta,  tanbark,  wood  and  other  forest  prod- 
ucts; also  the  buying  and  selling  of  logs, 
timber,  coal  and  general  merchandise,  and 
for  the  purposes  of  said  business  to  build, 
purchase,  equip,  maintain,  own  and  operate 
sawmills,  shingle  mills,  stave  mills,  salt 
blocks,  lumber  yards,  docks,  shops,  stores, 
warehouses,  steam  and  tram  logging  roads, 
vessels  and  water  craft  and  such  other 
structures,  equipment  and  appliances  as  may 
be  necessary  or  convenient  in  the  conduct  of 
said  business." 

The  others  being  of  like  purport  The  last 
one  was :  Mersbon-Bacon  Company,  incor- 
porated in  1906,  under  Act  No.  232,  Pub.  Acts 
1903,  to  "manufacture  lumber  and  salt  and 
to  manufacture  lumber  and  forest  products 
Into  various  commodities,  and  to  buy,  sell 
and  deal  in  salt,  lumber  and  forest  products 
and  various  commodities  produced  there- 
from." 

Respondent  also  offered  in  evidence  a 
printed  copy  of  a  pamphlet  compiled  by  S.  S. 
Garigues,  state  salt  inspector,  and  printed  by 
a  legislative  committee  on  lumber  and  salt 
in  18S1.  Respondent  also  offered  in  evidence 
printed  copies  of  the  annual  reports  of  the 
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state  salt  inspector  for  the  years  1893  to 
1909,  Inclusive.  In  the  report  of  the  state 
salt  Inspector  for  1S96,  It  Is  stated  that 
"Buckley  &  Douglas,  Manistee,  have  built  a 
very  large  plant  this  season,  consisting  of 
both  gralner  and  vacuum  pan  process,  esti- 
mated capacity  of  2,000  barrels  per  day."  In 
the  reports  for  1897,  1898,  1899,  and  1900 
Buckley  &  Douglas  are  shown  as  manufac- 
turers of  salt  at  Manistee;  and  in  all  sub- 
sequent reports  the  Buckley  &  Douglas  Lum- 
ber Company  Is  so  reported.  The  report  for 
1909  shows  the  following  salt  manufacturers 
In  Michigan  for  that  year:  District  No.  1, 
Saginaw  county,  nine  firms  or  corporations. 
District  No.  2,  Bay  county,  four  corporations. 
District  No.  3,  St  Olalr  county,  seven  corpo- 
rations. District  No.  4,  Manistee  county, 
Buckley  &  Douglas  Lumber  Company  and 
four  other  manufacturers.  District  No.  5, 
Mason  county,  three  manufacturers.  Dis- 
trict No.  6,  Wayne  county,  eight  corpora- 
tions. Respondent  also  offered  In  evidence 
certified  copies  of  its  annual  reports  to  tbe 
Secretary  of  State  for  the  years  1S99  to  1909. 
In  each  of  these  reports  respondent  stated 
that  it  was  engaged  in  the  manufacture  of 
lumber  and  salt  and  dealing  In  merchandise, 
and  In  the  reports  for  the  years  1899,  1900, 
1901,  and  1902  it  replied  to  the  question, 
"Has  the  corporation  during  said  period 
been  engaged  in  any  line  of  business  not 
specified  in  its  articles  of  association?  If  so, 
what?"  by  the  answer,  "Manufacturing  salt" 
Thomas  J.  Elton,  respondent's  secretary,  tes- 
tified that  be  came  to  Manistee  In  1882,  and 
that  the  only  salt  that  had  been  manufactur- 
ed at  Manistee  had  been  manufactured  in 
connection  with  the  sawmills.  Patrick  Noud, 
a  witness  for  respondent,  testified  that  the 
first  boring  for  salt  at  Manistee  was  done  in 
1878,  and  that  since  then  salt  has  been  manu- 
factured continuously  at  Manistee.  He  had 
been  connected  with  the  State  Lumber  Com- 
pany, which  ceased  operating  shortly  before 
the  trial.  That  company  had  decided  from 
experiments  made  by  It  that  It  could  not 
manufacture  salt  profitably  with  coal  as  fuel. 
Attention  has  been  called  to  the  following 
statutes  as  throwing  some  light  upon  the 
question.  Act  No.  41  of  Feb.  5, 1853  (1  How. 
Ann.  St  {  4001  et  seq.),  which  is  a  general 
mining  and  manufacturing  act  Act  No.  42 
of  March  12,  1867  a  How.  Ann.  St  K  4026- 
402^,  which  authorizes  associations  or  com- 
binations of  those  engaged  In  the  manufac- 
ture of  salt  Act  No.  187  of  1875  (Pub.  Acts 
1875,  p.  214),  which  is  a  general  manufactur- 
ing act  Act  No.  118  of  1877  (Pub.  Acts 
1877,  p.  87),  which  Is  a  general  mining  com- 
pany act  under  which  act  relator  says  re- 
spondent must. organize  before  it  can  manu- 
facture salt  Section  1,  Act  113,  Laws  1877, 
reads :  "That  It  shall  be  lawful  for  any  num- 
ber of  persons,  not  less  than  three,  by  ar- 
ticles of  agreement  In  writing,  to  organize 
themselves  into  a  cori)oratlon  for  the  pur- 
pose of  engaging  in  and  carrying  on  any 


Idnd  of  business  (mining),  or  for  refining, 
smelting  or  manufacturing  any  and  all  kinds 
of  ores,  minerals  or  metals,  or  for  both  min- 
ing, refining,  smelting  and  manufacturing  any 
or  all  such  ores,  minerals*  or  metals."  If 
salt  is  referred  to  in  this  section.  It  Is  em- 
braced in  the  word  "minerals."  Act  No.  232 
of  1885  (Pub.  Acts  1885,  p.  343),  which  is  a 
general -manufacturing  act  and  under  which 
respondent  organized.  Act  No.  232  of  1903 
(Pub.  Acts  1903,  p.  368),  which  is  a  general 
manufacturing  company  act 

Counsel  also  call  attention  to  some  of  the 
history  of  salt  production  in  this  state,  as 
follows:  "By  act  of  March  24, 1838,  the  state 
geologist  was  directed  to  commence  boring 
for  salt  as  soon  as  practicable  at  one  or  more 
of  the  salt  springs,  employing  assistants  'well 
skilled  in  the  practice  of  salt  boring,'  and  the 
sum  of  $3,000  was  appropriated  to  defray 
the  expenses,  to  be  paid  out  of  the  internal 
Improvement  fund,  and  required  the  state 
geologist  to  make  report  at  the  next  regular 
session  of  the  Legislature.  This  report  was 
made  January  1,  1839,  and  in  that  report  to 
the  Legislature,  the  state  geologist  uses  this 
language:  'In  order  to  procure  water  of  suf- 
ficient strength  and  purity,  it  has  been  found 
indispensable  to  penetrate  the  overlying 
rocks  as  well  as  a  portion  of  the  ro<^  from 
which  the  salt  water  flows.  The  depth  to 
which  it  has  been  found  necessary  to  sink 
varies  from  350  to  1,000  feet,  the  deep  boring 
for  the  most  part  furnishing  water  of  a 
strength  superior  to  the  more  superficial 
ones.'  This  report  of  the  geologist  was  refer- 
red in  the  Senate  to  the  committee  of  manu- 
factories. In  tbe  report  of  this  committee  to 
the  Senate  they  suggested  that  the  reference 
to  them  of  this  subject  Indicated  that  the 
Senate  fully  anticipates  'the  manufacture  of 
salt  and  its  transportation  to  its  destined 
market'  On  January  28,  1839,  the  Legisla- 
ture passed  an  act  appropriating  the  sum  of 
$15,000  and  directing  the  state  geologist  to 
continue  the  Improvement  On  March  30, 
1840,  the  Legislature  made  a  further  appro- 
priation of  $6,000  'for  Improvements  at  the 
salt  springs  on  Grand  river,  and  $5,000  for 
those  at  the  Tittabawassee  river.'  Under 
this  act  contracts  were  made  by  the  state 
geologist  with  Lucius  Lyon  to  sink  the  well 
on  Grand  river  to  a  depth  of  300  feet  from 
the  surface,  and  with  Ira  D.  Farrand  to  sink 
the '  well  at  the  Tittabawassee  river  to  a 
depth  of  300  feet  from  the  surface,  and  these 
contracts  were  submitted  to  the  Legislature 
by  Governor  Woodbrldge,  with  a  special  mes- 
sage, January  9,  1841.  In  the  annual  mes- 
sage to  the  Legislature  of  Governor  Barry 
January  4, 1842,  he  calls  attention  to  the  fact 
that  the  attempt  to  obtain  'water  possessing' 
qualities  suitable  for  making  salt,'  has  thus 
far  proved  unsuccessfuL  The  'Legislature  on 
February  14,  1842,  appropriated  $15,000  to 
be  expended  upon  two  wells  already  com- 
menced. By  act  of  February  16,  1842,  the 
Governor  was  authorized  to  cause  the  salt 
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spring  lands  of  the  state  to  be  platted  Into 
lots,  and  to  lease  the  right  to  manufacture 
salt,'  providing  that  every  lease  should  con- 
tain a  clause  requiring  at  least  14  cents  per 
bushel  of  56  pounds  to  be  paid  to  the  state 
•for  the  water.'  By  Act  200  of  the  Laws  of 
ISSe,  the  Leglslatnre  ofTered  a  bounty  of  10 
cents  per  bushel  on  all  salt  produced,  and, 
as  they  stated  In  the  act.  It  Is  for  the  pur- 
pose of  Inducing  the  people  of  this  state  to 
engage  in  the  business  of  'boring  for  and 
manufacturing  salt'  This  act  was  followed 
by  Act  186  of  the  Laws  of  1861,  which 
amends  and  continues  this  bounty  'for  mann- 
tactnring  salt'  Act  42  of  1867  speaks  of  the 
bosiness  as  a  manufacturing  business.  Act 
132  of  1897  provides  that  'whenever  any  well 
shall  have  been  put  down  for  the  purpose  of 
exploring  for  or  producing  salt  or  brine,  upon 
the  abandoning  or  ceasing  to  operate  the 
same,  the  owner  or  operator,'  eta,  shall  fill 
np  and  plug  the  well." 

Counsel  calls  attention  to  the  provisions  of 
section  32  of  Act  No.  113  of  1877.  This 
section  provides  for  corporations  organiz- 
ed under  the  act  making  an  annual  report 
to  the  state,  and  specifies  what  that  report 
shall  Include,  among  others  the  following: 
"(8)  The  number  of  gross  tons  of  coi^per 
obtained.  (9)  The  number  of  gross  tons  of 
2,240  pounds  each  of  iron  ore  mined  and 
shipped.  (10)  The  number  of  gross  tons  of 
mineral  coal  mined.  (11)  The  number  of 
gross  tons  of  pig  iron  manufactured.  (12) 
The  nomber  of  tons  of  any  other  mineral  or 
ore  mined.  (IS)  The  amount  of  slate  or  stone 
mtned" — and  that  no  mention  of  reporting 
the  amount  of  salt  produced  is  contained  ii^ 
that  provision,  although  the  manufacture  of 
salt  In  the  state  of  Michigan  was  considera- 
ble, and  argue  that  it  is  reasonable  to  pre- 
sume that  If  the  Legislature  intended  the 
act  should  apply  to  salt  manufacturing  cor- 
porations. It  would  have  spedflcally  required 
a  report  of  salt  as  well  as  of  copper,  iron 
ore,  mineral  coal,  pig  iron,  slate,  and  stone. 
Attention  is  also  called  to  Act  No.  0  of  the 
Laws  of  1877  (C^mp.  Laws  1897,  S  4630), 
where  provision  is  made  for  the  appointment 
by  the  Governor  of  a  commissioner  of  min- 
eral statistics,  and  providing  what  his  duties 
shall  be,  and  by  section  4634  he  has  a  right 
to  demand  of  a  corporation  or  individual  en- 
gaged in  mining  to  make  reports  under  oath 
as  to  their  production  and  other  matters  re- 
quired by  him,  and  blanks  are  to  be  furnish- 
ed to  him  for  that  purpose.  By  section  4635, 
the  commissioner  of  mines  is  required  to  re- 
port to  the  Auditor  General  on  or  before  the 
Ist  day  of  May  in  each  year  the  amount  of 
copper,  iron,  coal,  or  other  mineral  produced 
by  each  and  every  corporation  or  individual 
engaged  In  mining  In  this  state  during  the 
preceding  calendar  year,  which  reports  shall 
be  the  basis  for  computing  the  specific  tax 
chargeable  against  such  corporation  or  In- 
divldnal  en  the  amount  of  mineral  produced 
by  them,  etc. 


It  is  argued  that  it  is  a  significant  fact  that 
no  provision  was  then  made  for  obtaining  a 
report  from  those  corporations  engaged  in 
the  manufacture  of  salt  in  Michigan  by  such 
commissioner.  Attention  is  also  called  to 
Act  No.  29  of  1869  (Comp.  Laws  1897,  S§ 
4911-4953),  "An  act  to  regulate  the  manufac- 
ture and  provide  for  the  inspection  of  salt" 
Section  1  of  that  act  contains  the  following 
provision:  "That  no  salt  manufactured  in 
this  state  after  this  act  takes  effect  etc. 

•  *  *  In  case  any  manufacturer  of  salt 
shall  knowingly  sell  or  transport  or  permit 
to  be  sold  or  exported,  salt  contrary  to  the 
provisions  of  this  act,"  etc.  Section  5  of  that 
act  among  other  things,  contains  this  clause: 
"In  case  any  person,  firm,  company  or  cor- 
poration shall  neglect  or  refuse  to  pay  sudi 
inspection  fees  on  demand  at  his,  their  or  ' 
its  office  or  manufactory,  the  party  so  refus- 
ing shall  be  liable  to  an  action  therefor, 

•  •  •  and  it  shall  be  lawful  for  the  in- 
spector and  his  deputies  to  refuse  to  inspect 
salt  manufactured  at  the  works  so  in  default 
until  the  amount  due  Is  paid.  •  •  •  The 
inspector  shall  keep  Just  and  true  accounts 
of  all  money  received  under  this  section,  and 
an  account  of  the  amounts  received  from  or 
paid  by  each  person,  firm  or  corporjitlon  en- 
gaged In  the  manufacture  of  salt"  etc.  In 
1905,  by  Act  No.  323,  these  sections  were 
amended  so  that  the  foregoing  clauses  there- 
of read  as  follows,  viz.:  "That  no  salt  man- 
ufoctured  or  mined  In  this  state  after  this 
act  takes  effect  shall  be  sold  or  exported. 

•  •  •  In  case  any  manufacturer  or  pro- 
ducer of  salt  shall  knowingly  sell  or  export 
or  permit  to  be  sold  or  exported  salt"  etc. 
The  foregoing  clauses  of  section  5  are  as  fol- 
lows: "In  case  any  person,  firm,  company  or 
corporation  shall  neglect  or  refuse  to  pay 
such  Inspection  fees  on  demand  at  his,  their, 
or  its  office,  manufactory  or  mine,  the  party 
so  refusing  shall  be  liable  in  an  action  there- 
for, •  •  •  and  it  shall  be  lawful  for  the 
inspector  and  his  deputies  to  refuse  to  in- 
spect salt  manufactured  at  the  works,  man- 
ufactory or  mine  so  in  default  untU  the 
amount  due  is  paid.  *  •  •  The  Inspector 
shall  keep  Just  and  true  accounts  of  all  mon- 
ey received  under  this  section,  and  an  ac- 
count of  the  amount  received  or  paid  by  each 
person,  firm  or  corporation  engaged  in  the 
production  of  salt"  It  is  said  this  is  the 
first  place  in  the  statutes  where  the  mining 
of  salt  Is  mentioned  or  referred  to  In  spe- 
cific terms,  and  that  the  reason  for  this 
amendment  Is  made  clear  by  reference  to  the 
report  of  the  state  salt  inspector  for  the  year 
1908  in  which  the  following  appears:  "The 
Detroit  Salt  Mining  &  Manufacturing  Com- 
pany are  constructing  a  mine  from  which 
they  expect  to  mine  salt  in  about  a  year. 
They  are  down  860  feet  and  making  60  feet 
a  month.  They  expect  to  mine  salt  at  a 
depth  of  900  feet"  Nowhere  does  he  refer 
to  salt  mining  or  to  a  salt  mine  except  In 
the  paragraph  above  qvoted.     This  shows 
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that  is  new  method  of  producing  salt  was  be- 
ing inaugurated  in  this  state,  namely,  that 
of  mining  it.  The  company  referred  to  was 
sinking  a  shaft  for  the  purpose  of  reaching 
the  bed  of  rock  salt  which  they  proposed  to 
mine  by  the  same  means  and  in  the  same 
manner  as  other  minerals  and  ores  are  usual- 
ly mined. 

Ck>un8el  also  call  attention  to  Act  No.  404, 
Loc.  Acts  1901,  as  showing  that  the  Legisla- 
ture of  the  state  of  Michigan  does  not  re- 
gard the  manufacture  of  salt  as  a  mining 
business  (the  first  section  of  this  act  reads: 
"All  corporations  organized  under  the  laws 
of  this  state  for  the  purpose  of  owning  and 
operating  street  railways  in  the  county  of 
Saginaw  by  dectrlc  motive  power  are  hereby 
authorized  and  empowered  to  sell,  dispose  of 
or  utUize  their  surplus  or  waste  steam  in  the 
manufacture  of  salt,"  etc.),  and  argue  that 
this  law  shows  it  was  the  Intention  of  the 
Legislature  that  salt  might  be  manufactured 
by  the  utilization  of  surplus  or  waste  steam. 

Attention  is  called  to  the  fact  that  the  Sec- 
retary of  State,  whose  legal  adviser  is  the 
Attorney  General,  approved  the  articles  of 
Incorporation,  not  only  of  the  respondent, 
but  also  of  all  the  corporations  before  men- 
tioned, many  of  which  stated  the  purposes  of 
the  corporation  were  for  the  conduct  of  a 
general  manufacturing  busmess,  and  "also 
for  the  purpose  of  manufacturing  salt  and 
salt  barrels  in  connection  with  said  manu- 
.  facture  of  lumber,  and  also  buying  and  sell- 
ing lands,  lumber  and  salt,  and  doing  a  gen- 
eral lumber  and  salt  business." 

We  have  not  referred  to  all  that  is  shown 
by  the  record  and  the  references  therein,  but 
we  think  they  establish  the  following  propo- 
sitions made  by  counsel: 

"(1)  The  state  of  Michigan  has  In  every 
way  encouraged  the  manufacture  of  salt  since 
its  first  discovery  in  the  state.  It  never  was 
made  successfully  until  the  lumber  mills  took 
It  up,  using  their  refuse  to  evaporate  the 
brine. 

"(2)  Corporations  have  been  organized 
throughout  the  state  to  make  salt  In  connec- 
tion with  manufacturing  lumber.  The  motit 
of  them  organized  under  the  manufacturing 
act  of  1885.  All  of  them  thought  they  had 
the  right  to  make  salt,  and  the  state,  through 
its  various  administrative  officers,  believed 
the  same  thing. 

"(3)  Every  one  during  all  these  years  has 
acted  on  the  theory  that  these  companies 
were  legally  organized,  and  were  legally  mak- 
ing salt. 

"(4)  The  respondent  has  reported  every 
year  to  the  state  that  It  was  making  salt. 

"(6)  The  state  inspector,  when  respondent 
started  to  build  Its  salt  block,  reported  the 
fact  to  the  state  that  respondent  was  invest- 
ing large  sums  of  money  to  manufacture  this 
product,  that  was  beneficial  to  the  people  at 
large.  The  state  knew  that  it  was  doing  this, 
claiming  the  right  to  do  it  under  its  charter. 

"(6)  The  Legislature  through  the  report  of 


its  committee  knew  that  It  was  common  for 
corporations  organized  to  make  lumber  to  al- 
so manufacture  salt ;  that  lumber  companies 
all  over  the  state  where  brine  was  found 
were  exercising  this  right  From  this  report 
and  the  annual  reports  of  the  state  salt  in- 
spector, the  state  knew  that  the  only  econom- 
ical and  practical  way  to  make  salt  was  in 
connection  with  the  sawing  of  lumber. 

"(7)  The  state,  by  its  salt  inspectors,  has 
Inspected  and  pnt  its  stamp  of  approval  on 
every  barrel  of  salt  that  respondent  has  ever 
made,  and  collected  from  respondent  a  tax 
for  doing  so. 

"(8)  Not  only  respondent  but  many  other 
companies  In  the  state  organized  under  man- 
ufacturing company  acts  are  making  salt. 
They  have  invested  millions  of  dollars  in  the 
enterprise  with  the  knowledge  and  approval 
of  the  state." 

We  get  back  then  to  the  question:  Is  the 
pumping  of  brine,  running  it  into  vats,  and 
evaporating  the  water  by  the  use  of  exhaust 
steam,  and  when  the  mill  is  not  running,  by 
live  steam  made  by  burning  fuel  which  other- 
wise would  be  useless  waste,  the  manufactura 
of  a  food  product,  to  be  governed  by  the  man- 
ufacturers' act,  or  Is  it  a  mining  operation 
resulting  In  the  production  of  a  mineral  with- 
in the  meaning  of  the  mining  law  of  the 
state?  The  fact  that  counsel  as  able  and 
learned  as  those  engaged  in  this  controversy 
differ  as  to  which  of  these  acts  should  con- 
trol Indicates  that  the  construction  of  the 
two  statutes  bearing  upon  this  controversy 
is  not  entirely  clear  and  free  from  doubt 
The  construction  of  a  statute  was  before  the 
court  In  People  v.  Michigan  Central  Railroad 
Company,  145  Mich.  140,  108  N.  W.  772.  In 
the  opinion  by  Justice  Montgomery,  the  fol- 
lowing language  is  used:  "For  the  purpose 
of  aiding  in  the  construction  of  the  statute, 
the  court  may  revert  to  the  history  of  the 
times,  and  ascertain  by  such  records  as 
courts  sire  authorized  generally  to  take  Ju- 
dicial notice  of  what  construction  has  been 
adopted  by  other  departments  of  the  govern- 
ment It  appears  from  these  that  to  the 
knowledge  of  the  executive  department  of  the 
legislative  and  legal  departments  of  the  state, 
and  with  the  full  approval  of  the  latter,  the 
defendant  has  for  over  a  century  or  more  re- 
ported for  taxation  only  such  capital  and 
loans  as  were  employed  In  constructing  a 
railroad  within  the  state  ••  *  We  are 
of  opinion  that  the  practical  construction  of 
the  executive  and  legislative  branches  of  the 
government  so  long  continaed  should  be  held 
decisive  of  the  legislative  Intent,  and  upon 
this  question  assent  to  the  reasoning  of  Mr. 
Justice  Grant"  In  the  opinion  of  Mr.  Jus- 
tice Grant  he  uses  this  language:  "If,  how- 
ever, there  were  any  doubt  about  the  con- 
struction to  be  placed  upon  this  amendment 
and  this  at  least  must  be  conceded,  the  par- 
ties to  the  contract  have,  by  a  uniform  course 
of  conduct  for  nearly  fifty  years,  given  it  a 
construction.    Where  parties  by  such  a  unl- 
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form  course  of  conduct  for  a  long  time  have 
SlTea  a  contract  a  partlL-ular  construction, 
that  construqtlon  will  be  adopted  by  the 
coartB."  To  the  same  effect  are  the  following 
autborltlea:  Cooley's  Ckinst  Llm.  (6th  Ed.)  pp. 
83,  84 :  United  States  t.  FlnneU,  185  U.  S.  236, 
22  Sap.  Ct  633,  46  L.  Ed.  890;  United  States 
T.  Johnston,  124  U.  S.  236,  8  Sap.  Gt  446,  31 
Ii.  Ed.  389 ;  Union  Ins.  Go.  y.  Hoge,  21  How. 
85,  16  K  Ed.  61 ;  Scanlan  y.  Cbllds,  33  Wis. 
663 ;  Board  of  CommlsslonerB  y.  Bunting,  111 
Ind.  143,  12  N.  E.  151 ;  State  y.  Kelsey,  44 
N.  J.  Law,  1 ;  Board  of  Street  Opening  Case, 
12  Misc.  Rep.  526,  83  N.  Y.  Supp.  694 ;  Atty. 
Gen.  y.  Bank,  21  N.  O.  216;  Commonwealth 
V.  Mann,  168  Pa.  290,  31  Atl.  1003;  Har- 
rington y.  Smith,  28  Wis.  43;  Westbrook  y. 
Miller,  56  Mich.  148,  22  N.  W.  256 ;  City  of 
Detroit  y.  Chapln,  108  Mich.  136,  at  page  142, 
66  N.  W.  687,  37  I*  R.  A.  391;  City  of  Muske- 
son  y.  Muskegon  County,  123  Mich.  272,  82 
N.  W.  131;  Atty.  Gen.  y.  Glaser,  102  Mich. 
409,  61  N.  W.  64& 

Applying  these  principles  of  law  to  the  case 
before  us,  we  think  it  clear  the  Judgment  of 
tbe  court  ought  not  to  be  disturbed.  Haying 
reached  this  conclusion,  it  Is  unnecessary  to 
discuss  the  other  questions  raised  by  the  rec- 
ord. 

Judgment  Is  affirmed. 


PAINTER  et  al.  y.   LEBANON   LAND  CO. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  Appeal  and    Esbob   (8   1064*)— Revikw— 
Habitless  Bbbob— Meabube  or  Dailages— 

iNSTBUOnONS. 

Where,  in  an  action  for  fraad  inducing  the 
purchase  ot  land,  plaintiff's  testimony  that  the 
land,  if  as  represented,  would  be  worth  a  speci- 
fied sum,  while  the  land  as  it  was  was  worth- 
less, was  uncontradicted,  the  error  in  a  diaree 
on  the  measure  of  damages  failing  to  give  the 
correct  measure  of  damages  was  prejudicial  to 
defendant;  for  the  court  could  not  say,  as  a 
matter  of  law,  that  the  jury,  under  a  correct 
instmction,  would  haye  rendered  a  similar  yer- 
diet,  thou^  the  yeidict  rendered  was  apparent- 
ly warranted  by  the  eyidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1064.»] 

2.  Appeal  and   EhiBOB   (§   1031*)— Review— 

HaBHLESS    EBBOB  —   EBBONEOUa    INBTBUO- 

;noN8. 

Where  the  Jury  proceeds  to  yerdict  under 
an  erroneous  instruction,  it  must  clearly  ap- 
pear that  the  defeated  party  could  not  in  any 
yiew  of  the  case  have  succeeded;  otherwise 
prejudice  must  be  presumed  to  follow  the  er> 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4043;   Dec.  Dig.  i  1031.*] 

On  reargument.  Former  opinion  modified, 
and  Judgment  reversed  and  new  trial  or- 
dered. 

For  former  opinion,  see  127  N.  W.  739. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  MOORE,  McALVAY,  and 
BROOKE,  JJ. 


BROOKE^  J.  It  was  held  In  oar  fotmer 
opinion  (127  N.  W.  739),  that  the  erroneous 
instruction  upon  the  measure  of  damages 
was  without  prejudice  to  defendant,  for  the 
reason  that,  under  a  correct  Instruction,  the 
Jury  might  haye  found  a  much  larger  yerdict 
In  plaintiff's  fayor.  This  conclusion  Is  based 
upon  the  assumption  that  the-  Jury  would 
haye  belieyed  plaintiff's  testimony  as  to  yal- 
ues.  While  this  testimony  was  uncontradict- 
ed and  would  apparently  warrant  a  Jury,  un- 
der proper  Instructions,  in  finding  for  plain- 
tiffs In  an  amount  at  least  as  large  as  the 
verdict  rendered,  we  think,  upon  further  con- 
sideration, that  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  the  Jury  would  have  so 
found.  Where  the  Jury  proceeds  to  verdict 
nnder  an  erroneous  instruction,  it  should 
very  clearly  appear  that  the  defeated  party 
could  not,  in  any  view  of  the  case,  have  suc- 
ceeded ;  otherwise  prejudice  must  be  pre- 
sumed to  follow  the  error.  Warner  v.  Beebe, 
47  Mich.  435,  11  N.  W.  268;  Tol.  &  A.  A.  R. 
R.  y.  Johnson,  40  Mich.  148,  13  N.  W.  492. 

The  Judgment  must  be  reversed  and  a  new 
trial  ordered. 


TYLER  V.  WRIGHT  et  aL 
(Supreme  Court  of  Michigan.    March  18,  1911.) 

1.  Advebse  Possession  (J  61»)— Evidence— 
Pbebdkftions  —  Pabents  —possession  of 
Land  of  Minok  Childben. 

Where  children  are  of  full  age  and  are  not 
shown  to  be  on  friendly  terms  with  the  parent, 
the  mere  relation^ip  raises  no  conclusive  pre- 
sumption that  a  father's  possession  while  hold- 
ing a  deed  from  the  mother  to  children  is  in 
subordination  to  the  title  of  the  children. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  319 ;  Dec.  Dig.  |  61.*] 

2.  EviDENOE  (i  271*)— Self- Sebvino  Decla- 
bations— Statkuknt  or  Pebson  Since  De- 
ceased. 

A  self-serving  statement  made  in  a  will  in 
support  of  testator's  title  against  his  children, 
or  of  his  rights  to  dispose  o(  the  property  to 
which  the  statement  relates,  is  not  competent 
evidence  in  support  of  the  testator's  title. 

[Ed.  Note.— For  other  cases,  see  EJvidenoe, 
t!ent  Dig.  i  1096;   Dec.  Dig.  |  271.*] 

3.  Wills  (8  470*) — Constbuction  as  a  Whole 

— DECLABATIONS— DiSPABAOEMENT  OF  TITLE. 

A  statement  in  a  will  in  disparagement  of 
testator's  title  must  be  construed  with  reference 
to  the  whole  will,  and  the  fact  that  he  assumed 
to  make  it  and  that  he  must  have  known  that 
a  deed  to  the  property  devised  had  been  can- 
celed by  order  of  court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  <  988;   Dec  Dig.  ^  470.*] 

4.  Advebse  Possession  (J  115*)  —  Tbiax  — 
Questions  fob  Jubt. 

Evidence  in  ejectment  held  to  make  the 
question  whether  defendant  bad  title  by  adverse 
possession  one  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Advewe  Pos- 
session, Cent  Dig.  §8  691-701;  Dec.  Dig.  8 
115.*]  . 

Error  to  Circuit  Court,  Berrien  County; 
Oryllle  W.  Coolldge,  Judge. 
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BBectment  by  Ida  N.  Tyler  againM  Addle 
Wright  and  others.  Jndgment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  and 
new  trial  granted. 

Argued  before  OSTRANDER,  C  J.,  and 
BIRD,  HOOKER,  BLAIR,  and  STONB,  JJ. 

William  C.  Hicks,  for  appellants.  Oore  & 
Harvey,  for  appellee. 

BliAIR,  J.  This  is'an  action  of  ejectment 
to  recover  the  possession  of  "that  part  of  lot 
6,  block  23,  of  the  original  plat  of  the  vil- 
lage (now  dty)  of  Benton  Harbor,  Berrien 
county,  Mich.,  described  as  commencing  at 
the  northeast  comer  of  said  lot  6,  running 
thence  westerly  along  Main  street  18  feet; 
thence  southerly  66  feet,  to  a  point  which  is 
18  feet  from  the  easterly  line  of  said  lot  6 ; 
thence  easterly  to  a  point  on  the  easterly 
line  of  said  lot  6,  which  is  66  feet  from  the 
northeast  comer  of  said  lot  6 ;  thence  north- 
erly on  said  line  of  said  lot  6,  to  the  place 
of  beginning."  It  is  conceded  that  plaintiff 
is  the  owner  of  the  record  title.  Defendant 
Addle  Wright  claims  under  a  life  lease  from 
John  Thomas,  Sr.,  the  validity  of  which  de- 
pends upon  title  claimed  to  have  been  ac- 
quired by  him  by  adverse  possession.  The 
other  defendants  are  her  tenants. 

In  1863  John  Thomas,  Sr.,  then  the  owner 
of  the  premises  in  question,  conveyed  them, 
through  an  intermediary,  to  his  wife,  Cath- 
erine I.  Thomas.  In  1880  Mrs.  Thomas  sign- 
ed and  handed  to  her  husband  a  deed  to  her 
daughter,  Catherine  Sullivan,  which  was  aft- 
erwards ordered  canceled  by  this  court.  The 
facts  with  reference  to  this  deed  are  fully 
stated  In  Thomas  v.  Sullivan,  138  Mich.  285, 
101  N.  W.  528.  Catherine  I.  Thomas  died 
in  September,  1885,  leaving,  surviving  her, 
her  said  husband,  their  said  daughter  and 
their  son,  John.  Prior  to  his  wife's  death, 
Mr.  Thomas  erected  at  his  own  expense  a 
store  building  19  feet  6  inches  front  by  66 
feet  in  depth,  18  feet  of  which  covered  the 
premises  on  lot  6  described  in  the  declara- 
tion, the  remaining  1  foot  and  6  Inches  being 
on  lot  5.  This  1  foot  6  Inches,  covering  the 
east  wall  of  the  store  building  and  12  inches 
inside,  was  deeded  by  Mr.  Thomas  to  the  de- 
fendant Wright  July  13,  1900.  On  Febraary 
19,  1901,  Mr.  Thomas  executed  and  delivered 
to  the  defendant  Wright  a  life  lease  of  the 
premises  described  in  the  declaration.  On 
April  10,  1901,  he  executed  his  will,  which 
was  duly  probated,  devising  the  land  In  ques- 
tion "to  my  two  children,  John  Thomas,  now 
of  Coloma,  county  and  state  aforesaid,  and 
Catherine  Sullivan,  of  St  Joseph,  same  coun- 
ty and  state,  share  and  share  alike.  This 
accords  with  the  will  of  my  wife,  Catherine 
I.  Thomas,  made  verbally  to  myself,  that 
whereas  my  son  had  forced  me  out  of  the 
tanning  business,  to  the  detriment  of  my 
business  as  a  whole,  and  in  disregard  of  any 
duty  be  might  owe  to  parents,  a  deed  was 


made  and  given  into  my  keeping,  with  the 
injunction  of  a  mother's  love  that  should  my 
son  do  better  the  deed  should  be  destroyed 
and  both  children  share  alike.  After  this  I 
built  the  store  upon  a  portion  of  lot  S  at  my 
own  cost  and  expenses,  which  said  portion  of 
lot  6,  with  all  appurtenances,  I  have  since 
sold  in  consequence  of  my  daughter's  refusal 
to  assist  when  in  need.  I  do  further  give 
and  bequeath  unto  Addle  Wright,  who  has 
been  my  housekeeper,  clerk  in  the  store  and 
general  business  manager  for  the  past  fif- 
teen years,  all  the  personal  property,  notes, 
book  accounts,  moneys,  shop  fixtures,  furni- 
ture, tools,  utensils,  -and  machinery,  which 
may  be  left  after  paying  my  Just  debts  and 
plain  funeral  expenses,  with  all  of  which  she 
is  cognizant  and  best  qualified  to  settle,  to 
her  use  and  ownership  forever."  Mr.  Thom- 
as died  on  the  5th  day  of  August,  1901.  At 
the  time  of  their  mother's  death,  the  chil- 
dren were  of  age  and  married.  From  the 
time  of  his  wife's  death  to  his  own  decease, 
Mr.  Thomas  made  repairs,  paid  taxes,  and 
used  and  controlled  the  premises,  paying  no 
rent  therefor,  and  defendant  Wright  contin- 
ued in  possession  after  his  death.  After  the 
store  building  was  constructed  by  Mr.  Thom- 
as, he  and  his  wife  lived  in  rooms  above  the 
store,  and  he  carried  on  business  in  the  store 
and  controlled  and  treated  the  property  sub- 
stantially the  same  as  he  did  after  bis  wife's 
death.  The  circuit  judge  directed  a  verdict 
for  plaintiff,  and  defendants  bring  the  case 
to  this  court  for  review  upon  writ  of  error. 
We  are  of  the  opinion  that  the  circuit 
judge  erred  in  refusing  to  submit  the  ques- 
tion of  title  by  adverse  possession  to  the 
Jury.  Ordinarily  the  character  of  the  pos- 
session In  such  cases  is  a  question  for  the  Ju- 
ry. Undoubtedly  the  close  relationship  of 
parent  and  children  has  an  important  bear- 
ing in  determining  whether  the  possession  of 
the  father  of  the  lands  of  his  children  is  ad- 
verse or  subordinate  to  their  title,  and,  fit 
the  absence  of  a  contrary  showing,  particu- 
larly in  the  case  of  minor  children,  may  raise 
a  conclusive  presumption  of  possession  in 
subordination  to  their  title  and  for  their  ben- 
efit 1  Am.  &  Eng.  Ency.  (2d  Ed.)  821;  1 
Cyc.  1050;  Sllva  v.  Wlmpenney,  136  Mass. 
253 ;  Allen  v.  Allen,  68  Wis.  202,  16  N.  }V. 
610.  In  the  present  case  the  children  were 
of  full  age,  married,  with  homes  of  their 
own,  and  there  is  no  evidence  that  they  were 
even  on  friendly  terms  with  their  father. 
On  the  contrary,  if  the  will  is  to  be  regard- 
ed as  competent  evidence,  their  relations 
seem  to  have  been  unfriendly.  We  do  not 
think  that  the  mere  relationship  under  the 
facts  of  this  case  raises  any  conclusive  pre- 
sumption that  the  father's  possession  was  in 
subordination  to  the  title  of  the  daughter 
and  son.  Plaintiff's  counsel  contend,  how* 
ever,  "that  the  attempted  delivery  of  the 
deed  to  Catherine  I.  Sullivan  by  John  Thom- 
as, Sr.,  as  described  on  page  S4  of  the  rec- 
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ord.  was  a  recognition  by  him  that  he  did 
not  hold  the  title.  By  this  act  he  recognized 
that  the  title  was  in  Catherine  I.  Thomas  at 
the  time  of  her  death,  and  that  by  her  deed, 
and  her  deed  alone,  could  the  property  be 
transferred,  and  that  he  himself  had  no 
right  or  power  to  convey  title.  'The  posses- 
sion of  one  who  recognizes  or  admits  title  in 
another  either  by  declaration  or  conduct,  la 
not  adverse  to  the  title  of  such  other  until 
such  occupant  has  changed  the  character  of 
his  possession.'  1  Cyc.  p.  1033.  In  this  con- 
nection we  contend  that  the  conduct  of  John 
Thomas,  Sr.,  in  attempting  to  deliver  said 
deed  to  Catherine  I.  Sullivan,  was  a  dis- 
claimer of  title,  'and,  where  the  occupant  of 
land  expressly  disclaims  title  In  himself,  he 
cannot  acquire  title  by  adverse  iKtssession.' 
1  Cyc.  p.  1029." 

In  support  of  this  contention,  the  testimo- 
ny of  defendant  Wright  is  cited  as  follows : 
"Q.  You  were  a  witness  in  the  trial  of  John 
Thomas,  Jr.,  v.  Catherine  SuUivan,  were  yon 
not?  A.  I  think,  if  I  remember  right,  I  was. 
Q.  At  that  time  in  regard  to  this  deed  did 
you  not  testify  as  fpUows :  'Q.  Will  you  tell 
ns  who  brought  the  deed  in?  A.  John  Thom- 
as, Sr.  Q.  Tell  us  what  was  done,  what  was 
said  there  at  tliat  time.  A.  I  think  that  at 
that  time  he  asked  Mr.  Hicks  if  the  deed 
would  hold  water.  And  I  think  Mr.  Hicks 
made  the  statement  that  the  deed  was  all 
right,  it  was  a  genuine  warranty  deed ;  and 
Mr.  Thomas  I  think  made  a  statement  of 
some  little  affairs  that  I  couldn't  just  remem- 
ber or  repeat  the  whole  conversation,  and 
he  said  that  that  property  after  his  death 
went  to  Mrs.  Sullivan,  and,  if  I  remember 
right,  Mr.  Hicks  took  Uie  deed,  read  it,  and 
handed  it  to  Mrs.  Sullivan,  and  she  read  Ihe 
deed.'  Q.  Did  yon  not  so  testify?  A.  I 
think  probably  I  did."  This  transaction  oc- 
curred in  1883  or  1894,  and  counsel  claim 
"was  sufficient  to  justify  the  court  In  hold- 
ing that  John  Thomas,  Sr.,  did  not  hold  the 
land  adversely.  But  in  the  will  of  John 
Thomas,  Sr.,  we  find  a  iMSitive  allegation 
that  this  deed  was  of  force  and  effect."  If 
Mr.  Thomas  informed  Mrs.  Sullivan  that  the 
property  went  to  her  after  his  death,  this 
would,  at  least,  admit  of  the  Inference  that 
he  claimed  the  right  to  hold  it  until  that 
time,  and  the  statement  relative  to  the  deed 
is  to  be  considered  in  connection  with  the 
fact  that  he  was  assuming  to  dispose  of  the 
property  by  the  wilL  While  self-serving 
statements  in  support  of  his  title  or  his  as- 
suming the  right  to  dispose  of  the  property 
would  not  be  competent  evidence  in  support 
of  his  title,  still  statements  in  the  will  claim- 
ed to  be  in  disparagement  of  his  title  must  be 
construed  with  reference  to  the  whole  will, 
the  fact  that  he  assumed  the  right  to  make  it, 
and  that  he  m.ust  have  known  that  the  deed 
had  been  held  invalid  by  this  court  So  con- 
strued, we  do  not  think  the  statement  in  the 


will  is  necessarily  conclusive  of  his  recogni- 
tion of  the  title  of  his  children.  Moreover, 
the  will  was  made  two  months  after  the  al- 
leged life  lease  to  defendant  Wright  and  its 
recitals  were  not  competent  as  against  her 
title.  Immediately  upon  the  death  of  Mrs. 
Thomas,  title  to  this  property  vested  in  the 
son  and  daughter,  and  a  right  of  action  ac- 
crued to  them  to  enforce  their  right  to  pos- 
session. Pattlson  V.  Dryer,  98  Mich.  664,  57 
N.  W.  814;  Ward  v.  Nestell,  113  Mich.  18."). 
71  N.  W.  593.  Unless  Mr.  Thomas  occupied 
the  premises  in  subordination  to,  and  in  rec- 
ognition of,  their  title,  he  acquired  the  title 
by  adverse  possession,  and  was  entitled  to  s 
verdict  Whether  his  occupation  was  hostile 
or  subordinate  was,  in  our  opinion,  a  ques* 
tlon  of  fact  for  the  Jury. 

The  judgment  is  reversed,  and  d  new  trial 
granted. 


McCARTT  T.  CALEDONIA  COAL  CO., 
Limited. 

(Supreme  Court  of  Michigan.    March  13,  1911.) 

Joint-Stock  Comfanieb  (|  18*)— LiABiLriY— 

Wages  Duk  Stoceholdeb. 

Plaintiff  was  a  stockholder  in  a  partner- 
ship association  organized  under  Pub.  Acts 
1877,  No.  191,  as  amended  by  Pub.  Acts  1903, 
No.  244  (Comp.  Laws.  §  6079).  The  by-laws  of 
such  association  provided  that  any  person  who 
has  subscribed  and  paid  for  stock  shall  be  a 
member  of  the  association  and  bound  by  the 
by-laws  and  other  regulations  from  time  to  time 
adopted.  On  May  27,  1907,  a  resolution  was 
adopted  providing  for  the  use  of  money  in  the 
development  of  the  plant,  instead  of  distributing 
it  among  the  men,  and  paying  interest  on  the 
money  so  detained  for  use  in  development. 
Held,  that  even  though  plaintiff,  as  a  stock- 
holder, was  bound  by  the  resolution  adopted  for 
applying  the  dividends  to  the  development  of 
the  business,  he  was  not  thereby  prevented  from 
suing  for  wages  earned  from  June  1,  1907,  to 
May  15,  1908;  the  suit  having  been  begun  in 
February  or  March,  1910. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Dec.  Dig.  {  13.*] 

Error  to  Circuit  Court,  Saginaw  County; 
William  G.  Gage,  Judge. 

Action  by  Joseph  McOarty  against  the 
Caledonia,  Coal  Company,  Limited.  Judg- 
ment for  plaintiff  on  a  directed  verdict,  and 
defendant  brings  error.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAL- 
VAY,  JJ. 

Snow  &  Snow,  for  appellant  Miles  J.  Pur- 
cell,  for  appellee. 

MOOBE,  J.  From  a  directed  verdict  In 
favor  of  the  plaintiff  this  case  is  brought 
here  by  writ  of  error.  The  defendant  is  a 
partnership  association  organized  under  Act 
No.  191  of  the  Public  Acts  of  1877,  entitled 
"An  act  authorizing  the  formation  of  part- 
nership associations  in  which  the  capital 
subscribed  shall  alone  be  responsible  for  the 
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debts  of  the  association,  except  under  cer- 
tain drcnmstances,"  as  amended  by  Act  No. 
244  of  the  Public  Acts  of  1903  (Comp.  Laws 
1897,  {  6079).  The  plalntUT  became  a  mem- 
ber of  and  stockholder  In  the  defendant  as- 
sociation January  2,  1907,  and  he  claims  to 
have  sold  this  stock  February  26,  1910.  It 
has  never  been  transferred  on  the  books  of 
the  company.  Plaintiff  commenced  work  for 
defendant  about  the  1st  of  June,  1907,  at 
$2.60  a  day.  PlalnUfl  quit  work  May  IjS, 
1908.  This  suit  was  commenced  In  Febru- 
ary, or  March,  1910,  to  recover  a  balance  for 
the  unpaid  wages  which  plaintiff  claims 
amounted  with  Interest  to  the  sum  of  $118.- 
40,  and  It  Is  this  sum  for  which  the  verdict 
was  directed. 

In  section  6080,  Oomp.  Laws,  Is  the  fol- 
lowing: "That  notlilng  herein  contained 
shall  be  construed  to  exempt  the  members 
of  such  partnership  association  from  Individ- 
ual liability  for  all  labor  performed  for  the 
association.'  In  regard  to  any  other  debts, 
the  provision  of  the  act  Is:  'The  members 
of  any  such  partnership  association  shall 
not  be  liable  under  any  Judgment,  decree  or 
order  which  shall  be  obtained  against  such 
association,  or  for  any  debt  or  engagement 
of  such  company,  further  or  otherwise  than 
is  hereinafter  provided,  that  Is  to  say;  if 
any  execution  or  process  In  the  nature  of  ex- 
ecution, either  at  law  or  in  equity,  shall  have 
been  issued  against  the  property  or  effects 
of  the  company,  and  If  there  cannot  be  found 
sufl9clent  thereof  whereon  to  levy  or  enforce 
audi  execution  or  other  process,  then  such 
execution  or  other  process  may  be  Issued 
against  any  of  the  members  to  the  extent  of 
the  portions  of  their  subscriptions  respective- 
ly In  the  capital  of  the  association  not  then 
paid  up.' " 

There  Is  no  claim  that  plaintiff  had  not  ful- 
ly paid  for  his  stock.  Article  3,  {  3,  of  the 
by-laws  of  the  defendant  company  provides 
that:  "Any  person  who  has  subscribed  and 
paid  for  one  or  more  shares  of  stock  shall 
be  deemed  a  member  of  the  association  and 
bound  by  the  articles  of  association  and  by- 
laws and  such  other  rules  and  regulations 
as  may  be  from  time  to  time  adopted." 

It  is  claimed  by  defendant  that  on  the  27th 
day  of  May,  1907,  a  resolution  was  passed 
at  a  meeting  held  by  the  stockholders  pro- 
viding for  the  "using  of  money  In  the  de- 
velopment of  the  plant  instead  of  distribut- 
ing it  among  the  men  and  paying  6  per  cent 
interest  on  the  money  which  was  held  up." 
This  is  the  testimony  of  one  of  the  witnesses. 
Another  witness  testified:  "I  moved  tliat 
the  money  due  the  men  be  used  in  propagat- 
ing the  business,  and  tliat  the  men  receive  6 
per  cent  interest  and  that  was  agreed  to 
unanimously."  The  resolution  is  not  found 
on  the  records  of  the  association.  Defend- 
ant admits  plaintiff  has  done  the  work  claim- 


ed by  him  and  has  not  been  paid  for  It  but 
claims  that  by  virtue  of  the  by-law  and  the 
resolutions  above  quoted  it  has  a  complete 
defoise  to  this  cause  of  action. 

The  argument  is,  we  quote  from  the  brief 
of  counsel :  "At  the  conclusion  of  the  proofs 
in  the  cause,  defendant  moved  the  court  to 
direct  a  verdict  in  Its  favor,  for  the  reasou 
that  the  plaintiff  is  and  has  been,  during  bis 
entire  connection  with  the  defendant  a  stock- 
holder in  and  member  of  the  defendant  com- 
pany, and,  as  such  stockholder,  he  is  bound 
by  the  rules  and  regulations  which  the  com- 
pany is  jtermitted  from  time  to  time  to 
make,  with  reference  to  the  management  and 
coirdttCt  of  its  business;  that  the  stockhold- 
ers of  the  comp&ny,  by  unanimous  action, 
had  made  provision  that  the  money  on  hand 
to  be  paid  the  members  of  the  company  for 
their  work  and  labor  was  to  be  used  by  the 
company  in  the  payment  of  its  debts  and  the 
carrying  on  of  its  business;  that  the  plain* 
tiff,  being  a  member  and  stockholder  of  the 
company,  was  bound  by  that  action,  and  that 
having  full  knowledge  of  the  action,  acqni* 
esced  in  it  and  continued  with  the  company 
some  nine  or  ten  months,  permitting  his  pay 
to  be  held  up,  and  that  he  is  still  a  member 
of  the  company  and  is  still  bound  by  such 
action." 

It  may  be  conceded  that  a  stockholder  of  a 
corporation  of  this  character  Is  bound  "by 
such  other  rules  and  regulations  as  may 
from  time  to  time  be  adopted"  by  the  coi> 
IMratlon  if  they  are  reasonable,  but  it  would 
be  a  novel  application  of  this  doctrine  to  hold 
that  a  debtor,  because  a  stockholder,  could 
not  maintain  a  suit  for  wages  earned  nearly 
two  years  before  the  suit  was  commenced 
because  the  corporation  had  resolved  to  ap- 
ply its  funds  some  other  way.  Our  attention 
has  not  been  called  to  any  authority  sustain- 
ing such  a  contention. 

Judgment  is  affirmed. 


LBU3NABD  (GODX,  Intervener)  r.  BOTH 
•t  aL 

(Supreme  Court  of  filichigan.    Mardi  18,  1911.) 

1.  PuEDaxs  (I  33*)  —Evidence— Patkxrt. 

In  an  acQon  to  compel  the  letransfer  of 
40  shares  of  stock  pledgea  to  defendant  to  se- 
cure payment  of  complainant's  note,  so  that 
complainant  might  penorm  an  agreement  with 
intervener  for  the  sale  of  the  stock,  evidence 
heid  to  show  that  neither  Intervener  nor  any 
one  else  understood  that  a  certain  sum  given  to 
complainant's  attorney  was  intended  as  an  ad- 
vance payment  for  tne  stock;  the  agreement 
being  that  the  attorney  should  pay  over  the 
money  only  upon  delivery  of  the  stock. 

[£}d.  Note.— For  other  cases,  see  Pledges,  Dec. 
Tfig.  t  33.*] 

2.  Fbaudb,  Statctk  or  ((  95*)— SiJU  or  Pkb- 

60ITAI.TT— "PaBT  PaTJUWT." 

7%e  "part  payment"  raanired  by  the  stat- 
ute of  frauds  is  the  usual  payment  whereby  the 
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buyer  anconditionaUy  transfers  money  or  prop- 
erty to  the  seller,  which  the  latter  uncondition- 
ally accepts  in  discharge  pro  tanto  of  the  pur- 
chase price.  . 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  183-185;  Dec  Dig.  i  95.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6.  pp.  5181.  5182.] 

8.  Featjds,    Statute   or   (i   143*) -^  Pmsons 
Entitled  to  Plead— Complaint. 

Complainant  sued  to  compel  the  retransfer 
to  him  of  40  shares  of  corporate  stoclc  pledged 
to  defendant  to  secure  the  payment  of  complain- 
ant's note  in  order  to  permit  him  to  carry  out 
an  oral  agreement  to  sell  the  stock  to  petitioner, 
who  intervened  as  complainant,  and  because  of 
complainant's  failure  to  prosecute.  The  con- 
tract between  complainant  and  intervening  pe- 
titioner was  invalid  under  the  statute  of  frauds ; 
no  part  of  the  purchase  price  of  ^800  having 
been  paid  to  complainant,  out  petitioner  merely 
having  deposited  that  sum  with  another  to  be 
paid  on  delivei^  of  the  stock.  Held,  that  de- 
fendant could  plead  the  invalidity  under  the 
statute  of  frauds  of  the  contract  between  com- 
plainant and  petitioner  for  the  sale  of  the  stock, 
though  complainant  treated  it  as  valid. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {$  344-350;  Dec.  Dig.  t 
143.»] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery;  Morse  Bobnert,  Judge. 

Action  by  Asbury  O.  Leonard  against 
Charles  Roth  and  another,  in  which  Louis  J. 
Goux  petitioned  to  Intervene  as  a  plaintiff. 
From  a  Judgment  for  intervener,  defendants 
appeal.    Beversed,  and  bill  dismissed. 

Argued  before  MO  OB  £3,  McALVAX, 
BROOKE,  BLAIB,  and  STONE,  JJ. 

Bumps  &  Bishop  (Hunt  &  Altland,  of  coun- 
sel), for  appellant  Both.  Corliss,  Leete  &' 
Joslyn  (Charles  D.  Joslyn  and  Thomas  T. 
Leete,  of  counsel),  for  Intervener. 


BLAIB,  J.  Complainant,  In  pursuance  of, 
.and  to  enable  him  to  carry  out,  an  oral 
agreement  with  the  Intervening  i)etltloner, 
filed  this  bUI  of  complaint  to  compel  the  re- 
transfer  to  him  of  40  shares  of  stock  of  the 
Dltzler  Color  Company  pledged  to  defend- 
ant Both  as  security  for  the  payment  of  com- 
plainant's note. 

Complainant  did  not  prosecute  bis  suit  in 
good  faith,  and  Mr.  Goux  was  permitted  to 
intervene  and  assume  the  prosecution.  The 
agreement  Is  stated  in  the  intervening  i)e- 
tltion  as  follows:  ' 

"That  on  or  about  October  14,  1905,  pe- 
titioner was  asked  by  the  complainant,  As- 
bury O.  Leonard,  to  buy  from  said  complain- 
ant 40  additional  shares  of  the  stock  of  said 
defendant  corporation  claimed  by  said  com- 
plainant to  be  owned  by  hhn  and  the  title  to 
which  40  shares  of  stock,  and  of  certain  10 
additional  shares  included  in  certificate  No. 
17  of  said  corporation,  was  in  dispute  be- 
tween the  said  complainant  and  the  defend- 
ant Both.  That  said  complainant  represent- 
ed to  your  i)etitloner  that  he  was  about  to 


commence  proceedings  against  the  defend- 
ant Both  for  the  purpose  of  determining  said 
dispute  as  to  the  title  of  said  stock  and  that 
he  needed  certain  moneys  in  order  to  enable 
him  to  make  tender  to  said  defendant  Roth 
of  the  amount  of  the  indebtedness  of  said 
Leonard  to  said  Both,  for  which  said  50 
sliares  of  stock  was  held  as  collateral.  That 
thereupon  your  petitioner  agreed  to  and  did 
buy  from  said  complainant,  Leonard,  the 
said  40  shares  Included  in  said  certificate  No. 
17  of  the  stock  of  said  defendant  corporation 
for  the  sum  of  $600,  and  the  said  complain- 
ant, Leonard,  did  agree  to  deliver  said  stock 
to  your  petitioner  at  once  upon  his  title 
thereto  being  perfected,  and  as  soon  as  be 
should  obtain  the  said  stock  from  the  de- 
fendant Charles  Both. 

"(2)  Petitioner  further  shows  that,  In  pur- 
suance of  said  agreement  with  said  com- 
plainant Leonard,  and  to  enable  said  Leon- 
ard to  make  tender  as  aforesaid,  your  pe- 
titioner did,  on  the  14th  day  of  October,  1905, 
pay  to  Lodge,  Trevor  8c  Brown,  solicitors  for 
said  complainant,  Asbury  O.  Leonard,  the 
sum  of  $600,  being  the  purchase  price  of  said 
40  shares  of  stock  so  agreed  to  be  sold  to 
bim  by  said  Leonard  as  aforesaid,  and  did 
receive  from  said  Lodge,  Trevor  &  Brown, 
solicitors  mentioned,  a  written  receipt  for 
said  money,  as  follows:  'Detroit,  October  14, 
1905.  Becelved  of  Louis  J.  Ooux,  stz  hun- 
dred dollars  for  the  purchase  of  forty  shares 
Dltzler  Color  Company  stock.  Lodge,  Trevor 
&  Brown.'  «  •  «  That  a  good  and  suffi- 
cient legal  tender  was  made  to  redeem  said 
stock  from  said  loan. 

"(3)  That  thereafter,  to  wit,  on  or  about 
the  20th  day  of  December,  1905,  your  peti- 
tioner caused  inquiry  to  be  made  as  to  the 
progress  of  the  suit  brought  by  said  com- 
plainant to  determine  the  title  of  said  stock, 
and  ascertained  that  no  progress  had  been 
made  in  said  suit,  and  thereupon  petitioner 
became  uneasy  about  the  matter,  and  par- 
ticularly as  to  the  uncertainty  and  indefinite 
terms  of  the  written  receipt  received  by  him 
for  the  money  so  deposited  as  aforesaid,  in 
that  no  time  was  fixed  for  the  determination 
of  the  title  of  said  stock,  and  thereupon  your 
petitioner  demanded  that  said  money  be  re- 
turned to  petitioner  to  be  held  by  petitioner 
to  await  a  decision  m  to  the  said  litigation, 
or  that  the  said  moneys  be  placed  on  deposit 
for  such  purpose,  and  demanded  that  the 
time  be  limited  within  which  title  of  said 
stock  must  be  determined,  after  the  expira- 
tion of  which  petitioner  should  have  the 
right,  if  he  saw  fit  so  to  do,  to  cancel  said 
agreement  to  buy  said  stock.  That  there- 
upon, to  wit,  on  or  about  the  21st  day  of  De- 
cember, 1905,  a  further  agreement  was  enter- 
ed into  by  your  petitioner  and  the  said  com- 
plainant Leonard  by  the  terms  of  which  said 
$600  paid  to  said  Lodge,  Trevor  &  Brown, 
solicitors  as  aforesaid,  was  deposited  In  the 
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McCtellan  &  Anderson  Savings  Bank.  De- 
troit, and  a  certificate  of  deposit  therefor 
Issued  to  Frank  T.  Lodge^  one  of  the  solic- 
itors for  complainant,  and  It  vma  thereupon 
agreed  between  your  petitioner  and  said  com- 
plainant Leonard  and  bis  said  solicitors  that 
said  money  should  so  remain  on  deposit  In 
said  bank  for  the  payment  of  the  purchase 
price  of  said  stock  so  sold  to  bim  by  said 
complainant  Leonard,  and  for  the  purpose  of 
enabling  said  Leonard  to  keep  bis  tender 
good  to  said  defendant  Roth  In  this  cause, 
and  that  your  petitioner  should  have  the 
right,  if  be  should  so  elect,  at  the  expiration 
of  six  months  from  said  December  2l8t,  to 
receive  a  return  of  his  moneys  with  interest 
thereon  In  case  the  title  to  said  stock  bad 
not  been  determined  by  that  time." 

Mr.  Goux  testified,  among  other  things,  as 
follows:  "He  said  he  would  have  to  prove 
bis  title,  and,  if  the  litigation  was  unsuccess- 
ful in  getting  his  title,  the  money  was  to  be 
returned  to  me.  This  was  in  October,  1905. 
After  that  I  felt  uneasy  about  the  money, 
and  I  told  Mr.  Lodge  I  thought  the  money 
was  Just  as  available  in  my  hands  as  it  was 
in  his ;  that  I  did  not  feel  comfortable  about 
simply  turning  the  money  over  to  lilm  with- 
out any  other  security.  •  *  *  As  far  as 
I  know,  Mr.  Leonard  has  no  financial  re- 
sponsibility. *  •  «  When  I  spoke  of  the 
six  months,  I  meant  that  it  was  so  placed 
that  they  could  not  keep  my  money  indefinite- 
ly, that  is  all,  to  bave  the  time  so  fixed.  It 
was  fixed  by  Mr.  Lodge.  Q.  For  what;  that 
be  would  get  the  stock  In  that  time?  A. 
That  was  to  be  definite;  that  at  the  end 
of  the  time  I  should  Iiave  my  money.  So 
they  could  not  keep  It  16  years.  •  •  • 
There  was  no  six  months'  arrangement  with 
me;  no  time  limit  The  $600  was  to  be  left 
at  the  bank  no  definite  length  of  time.  I 
think  the  fact  that  it  was  a  certificate  of  de- 
posit made  it  optional  with  me.  The  ar- 
rangement was  made  with  the  United  States 
Savings  Bank  by  Mr.  Lodge.  •  •  •  Mr. 
Leonard  was  present  when  the  money  was 
paid  to  bis  attorney.  •••<}.  Why  didn't 
you  pay  It  to  Mr.  Leonard?  A.  I  offered  to 
pay  it  to  Mr.  Leonard  If  he  would  give  me 
security  for  It.  Q.  Why  did  you  want  se- 
curity for  your  $6007  A.  Because  I  did  not 
want  to  turn  over  $600  to  some  one  that  I 
did  not  know  was  responsible  for  It  *  *  * 
Q.  Did  you  want  It  under  your  control?  A. 
I  wanted  to  be  sure  that  it  was  safe.  Q.  In 
other  words,  you  did  not  want  Mr.  Leonard 
to  get  possession  of  the  $600?  A.  No,  sir. 
•  *  •  Q.  He  did  not  guarantee  that  he 
would  get  It?  A.  He  said  he  would  give  it 
to  me  when  be  proved  his  title  to  it  *  •  • 
At  the  time  the  $600  was  put  up,  on  October 
14th,  there  was  no  time  limit  as  to  when 
the  stock  should  be  obtained — it  remained  in- 
definite. I  was  to  receive  Interest  on  the 
$000  at  the  rate  of  6  per  cent    Mr.  Leonard 


was  to  pay  interest  to  me  on  the  $600  in  the 
hands  of  Mr.  Lodge,  as  long  as  it  remained 
in  his  hands.  It  was  agreed  when  it  was 
turned  back  to  me  the  interest  was  to  cease. 
•  •  •  Q.  Do  you  claim  that  Exhibit  A 
embodies  all  the  terms  of  the  agreement  be- 
tween you  and  Mr.  Leonard?  '  A.  I  claim 
that  this  $600  was  to  pay  for  the  40  shares 
of  stock.  •  •  •  I  don't  see  how  I  can 
answer  it  except  as  I  have  already  answered 
it,  that  I  bought  40  shares  of  stock,  and  this 
receipt  Is  for  the  money  I  paid  for  the  40 
shares  of  stock." 

Mr.  Goux  also  wrote  the  following  letters: 

"December  9,  1905.  Mr.  Lodge— Dear  Sir: 
I  must  have  your  check  for  amount  due  me 
this  morning,  and  wlU  send  my  office  girl  for 
same  at  eleven  o'clock.  Any  time  that  stock 
Is  secured,  will  take  at  price  mentioned,  pro- 
viding same  is  secured  within  four  months. 
After  that  date  will  bave  to  open  new  ne- 
gotiations.   Yours,  li.  G.  Goux,  M.  D." 

"December  15tb,  1905.  Mr.  Frank  T. 
Lodge — Dear  Sir:  Will  you  kindly  deliver  to 
bearer  check  for  the  six  hundred  dollars. 
Slncc^  Mr.  Leonard's  return  I  bave  been  in- 
formed by  him  that  the  amount  would  I>e 
paid.  No  satisfactory  reason  for  not  return- 
ing the  money  has  been  furnished  me  up  to 
the  present  time,  and  I  feel  that  I  have 
granted  you  a  reasonable  length  of  time  to 
make  settlement  The  fear  that  the  money 
will  not  be  available  in  case  tbe  stock  is  se- 
cured has  no  foundation  in  fact,  for  Mr. 
Leonard  Icnows  that  more  than  par  can  be 
secured  for  the  stock  at  any  time.  I  cannot 
wait  Indefinitely  for  a  settlement  of  this  mat- 
ter. Kindly  oblige  me  at  once.  Respectfully 
yours,  Louis  J.  Goux." 

Tbe  court  entered  a  decree  for  tbe  inter- 
vener upon  the  principle  ground  that  the  de- 
livery of  the  $600  was  a  payment  for  fbe 
stock,  which  saved  the  oral  agreement  from 
being  Invalid  under  the  statute  of  frauds. 
From  this  decree  defendants  appeal  to  this 
court 

We  deem  it  conclusively  established  by  tbe 
testimony  that  neither  the  intervener  nor 
any  one  else  understood  that  tbe  $600  was 
turned  over  to  Mr.  Lodge  as  a  pajrment  In 
advance  for  the  stock.  On  the  contrary,  we 
are  satisfied  from  the  testimony  of  Interven- 
er that  the  agreement,  so  far  as  the  money 
was  concerned,  was  In  sul>stance  that  Mr. 
Lodge  should  pay  over  the  money  only  upon 
the  delivery  of  tbe  stock.  It  is  quite  im- 
probable that  Mr.  Goux,  knowing  that  there 
was  a  dispute  as  to  the  right  to  the  stock  and 
that  litigation  would  be  necessary  to  de- 
termine such  right,  would  part  with  the 
money  unconditionally.  His  conduct  is  in- 
consistent with  such  a  theory.  He  refused  to 
turn  the  money  over  to  Leonard  unless  he 
furnished  security.  He  required  that  Inter- 
est upon  the  money  should  be  paid  pending 
the  delivery  of  the  stock.    He  twice  demand- 
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ed  that  tbe  money  be  returned  to  bim  and 
finally  insisted  tbat  Mr.  Lodge  deposit  tbe 
money  in  bank  and  take  a  certificate  of  de- 
posit under  an  agreement,  as  stated  In  bis 
petition,  tliat  the  money  should  remain  on 
deposit  for  the  payment  of  tbe  purchase  price 
of  said  stock  and  to  keep  the  tender  good 
and  with  the  right  at  his  option  to  receive 
his  money  back  at  tbe  expiration  of  six 
months  from  December  21st. 

We  do  not  regard  the  transaction  with  ref- 
erence to  the  $600  as  establishing  a  payment 
within  the  meaning  of  the  statute  of  frauds. 
The  payment  required  by  the  statute  is 
the  nsual  payment,  as  the  term  is  common- 
ly understood,  whereby  the  vendee  ancondi- 
tionally  transfers  money  or  property  to  the 
vendor  which  the  vendor  unconditionally  ac- 
cepts in  discharge,  pro  tanto,  of  the  pur- 
chase price.  Driggs  v.  Bush,  152  Mich.  53, 
115  N.  W.  985,  15  L.  R.  A.  (N.  S.)  654,  128 
Am.  St  Rep.  389;  Gorman  v.  Brossard,  120 
Mich.  Gil,  79  N.  W.  903;  Godkin  v.  Weber, 
154  Mich.  207,  114  N.  W.  924,  117  N.  W.  628, 
20  Lk  R.  A.  (N.  S.)  498;  Dow  v.  Worthen,  37 
Vt  108;  Hlnchman  v.  Lincoln,  124  U.  S.  38, 
8  Sup.  Ct  369,  31  L.  Ed.  337;  Thompson  v. 
Kellogg,  23  Mo.  281 ;  Groomer  v.  McMillan, 
143  Mo.  App.  612.  128  S.  W.  285;  Tiedman 
on  Sales,  69 ;  Baker  on  Sales,  f  i  247,  272,  286, 
287,  388;  20  Cyc.  252.  The  testimony  of  in- 
tervener clearly  demonstrates  that  the  re- 
ceipt was  not  a  sufficient  memorandum  to 
take  the  case  out  of  the  statute.  McCaskey 
Register  Co.  v.  Trnettner,  149  Mich.  241, 
112  N.  W.  909. 

It  is  further  suggested:  "That  Mr.  Roth 
Is  not  in  a  position  to  raise  this  question 
as  to  tbe  validity  of  tbe  contract  between 
lieonard  and  Goux.  It  is  none  of  Mr.  Roth's 
business  whether  the  contract  was  valid  or 
not.  Mr.  Leonard  treated  the  contract  as 
binding  upon  him,  used  tbe  money  to  make  a 
tender  for  his  own  purposes,  then  refused  to 
return  the  money,  and  deposited  it  in  &  bank 
subject  solely  to  the  control  of  his  own  at- 
torney. Mr.  Leonard  ratified  the  contract  in 
every  way  by  his  conduct,  and  is  estopped 
now  from  denying  Its  validity.  Leonard,  in 
fact,  is  not  in  court  denying  the  contract; 
but  a  third  person,  a  stranger  to  the  transac- 
tion, seeks  to  take  advantage  of  an  alleged 
infirmity  in  the  contract  We  submit  that 
Roth  has  no  such  right  even  were  his  posi- 
tion sound,  which  we  emphatically  deny." 
The  essence  of  this  contention  is  that  the 
owner  of  property  cannot  convey  title  there- 
to because  of  a  previous  invalid  agreement 
We  are  unable  to  find  any  support  for  this 
contention  either  in  the  canons  of  logic  or 
authority.  Browne,  Statute  of  Frauds  (5th 
Ed.)  i  135c;  29  Am.  &  Eng.  Ency.  809  (3)  b; 
Waite  ▼.  McKelvy,  71  Minn.  167,  73  N.  W. 
727. 

It  results  tbat  the  decree  must  be  reversed, 
and  the  bill  be  dismissed. 
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(Supreme  Court  of  Michigan.    March  13,  1911.)' 

Insurance  (J  388*)— EImploteb's  Liabilitt— 

Estoppel  to  Deny  Liability. 

,  Pl'^pt'tti  an  employer,  having  an  employ>- 
er  8  liability  policy  issued  by  defendant,  pro- 
viding tbat  If  any  suit,  though  groundless, 
should  be  brought  against  insnred  for  injuries 
covered  by  the  policy,  tlie  insurer  would,  at  its- 
own  cost,  defend  against  it  in  tbe  name  and  on 
the  behalf  of  insured,  was  sued  for  injury  to  an. 
infant  employ^;  the  declaration  charging  acts 
of  negligence,  recovery  on  any  of  which  would 
have  made  the  Insurer  liable  on  his  policy^ 
After  appearance  was  entered  in  such  action  by 
the  insurer's  attorney  on  behalf  of  insured,  an' 
amended  declaration  was  filed,  charging  insured- 
with  violation  of  Pub.  Acts  1901,  No.  113,  S  3,- 
prohibiting  an  infant  of  such  age  being  employ'- 
ed  in  a  factory  at  work  dangerous  to  life  and' 
limb.  Thereupon  the  insurer's  attorney  wrote 
the  insured  that,  if  recovery  was  had  on  the 
ground  of  violation  of  the  statute,  the  insurer 
would  not  be  liable.  Insured  did  not  reply 
thereto:  and  its  personal  counsel  appeared  and 
assisted  m  the  defense.  Beld,  that  the  insurer,, 
by  continuing  to  participate  in  the  defense,  wa» 
not  estopped  to  deny  liability  on  the  policy, 
where  judgment  for  the  employe  wa»  on:  th©- 
ground  of  violation  of  the  statute. 

D^f'^iM^Tm*]'  "**'  '^"^  ■*•  ^•'•"™°«e>^ 

Error  to  Circuit  Court  Muskegon  CbuDty.v; 
Clarence  W.  Sessions,  Judge. 

Action  by  the  Sargent  Manufacturing  Odm- 
pany  against  the  Travelers'  Insurance  Com- 
pany. Judgment  for  plaintlK,  Defendant 
brings'  error.    Reversed. 

Complainant  was  the  holder  of  an  emirioy^ 
er's  liability  insurance  policy  in  defendant 
company  when,  on  August  14, 1906,  one  SofO* 
Lund,  an  employe  15  years  of  age,'  was  in* 
jured  while  performing  the  duties  of  taller 
on  a  planer.  Notice  of  the  Injury  was  at 
once  given  d^endant  as  required'  by  tbe 
terms  of  the  policy,  and  a  representative-  of" 
the  defendant  interviewed  a  representative 
of  plaintiff  and  was  given  IhformatioH  rela- 
tive to  the  accident  Lund*  brought  suit' 
against  plaintiff  on  8ept«nber  25;  1907.  Ih 
his  original  declaration,  he  charged  defend- 
ant (plaintiff  herein)  with  the  following  acts-- 
of  negligence:  (1)  Failure  to  warn  and  ln-» 
struct  plaintiff  of  the  dangerous  character- 
of  the  machine.  (2)  The  danger  of  attempt' 
Ing  to  remove  obstructions  from  the  machine^ 
or  knives  in  the  space  wherein  they  revolt-- 
ed.  (3)  The  violation  of  common  law  in  hir- 
ing plaintiff  of  unsuitable  and  tender  age  and 
Inexperience  in  a  hazardous  and  dangerous 
occupation.  (4)  Failure  tO'  point  out  to  plain- 
tiff specifically  the  particular  dangers.  This 
declaration  was  turned  ever  to  the  defendt- 
ant  insurance  company,  and  an  appearance 
was  duly  entered  on  behalf  of  the  plaintiff 
herein  by  the  attorney  for  the-  Insurance' 
company.  An  amended  declaration  was  later 
filed  by  Lund,  in  which  he  charged 'defendant* 
with  a  violation  of  the  statutory  duty  Im- 
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posed  by  section  3  of  Act  No.  IIS  of  the  Pub- 
lic Acts  of  1901. 

Upon  receipt  of  the  amended  declaration 
by  defendant,  it  caused  to  be  written  to  plain- 
tiff herein  the  following  letter:  "Sargent 
Mfg.  Co.,  Mr.  C.  W.  Cunningham,  Manager, 
Muskegon,  Mich.  Dear  Sir:  You  will  find 
herewith  inclosed  a  copy  of  an  amendment 
which  plaintiff  has  proposed  to  his  declara- 
tloQ.  He  charges  you  with  the  hiring  of  the 
boy  Illegally  and  contrary  to  the  statute. 
Beg  to  advise  yon  that  if  the  plaintiff  proves 
this  allegation  at  the  trial  of  the  cause,  we 
cannot  pay  the  Judgment,  as  we  can  do  noth- 
ing to  uphold  or  encourage  a  person  in  the 
violation  of  the  law,  and  for  the  further  rea- 
son that  we  expressly  stipulate  in  our  policy 
that  we  will  not  cover  yon  In  illegal  employ- 
ment cases."  Signed  by  "Fred  L  Vandeveer, 
Attorney."  This  letter  is  written  on  the  sta- 
tionery of  the  Travelers'  Insurance  Compa- 
ny and  bears  date  December  SO,  1907.  Plain- 
tiff herein  seems  to  have  made  no  reply  to 
this  communication.  When  the  case  came 
on  to  be  tried,  Mr.  Fred  L.  Vandeveer  ap- 
peared on  behalf  Of  the  defendant  and  was 
assisted  in  the  defense  by  Mr.  Foote,  counsel 
for  defendant 

Upon  this  trial  the  court  charged  the  Jnry, 
in  part,  as  follows:  "At  the  time  the  plain- 
tiff received  the  injury  in  question  there  was 
a  statute  in  this  state  which  provided  that 
no  child  under  the  age  of  16  years  should  be 
employed  by  any  person,  firm,  or  coriwfation 
conducting  any  manufacturing  establishment 
in  this  state  at  employment  whereby  its  life 
or  limb  is  endangered.  In  the  language  of 
another  instruction  requested  by  defendant, 
plaintiff  bases  his  claim  for  recovery  on  the 
theory  that  be  was  employed  contrary  to 
law,  which  prohibits  the  employment  of  mi- 
nors under  the  age  of  16  at  work  dangerous 
to  life  and  limb,  and  I  charge  you  that  you 
can  return  no  verdict  in  favor  of  the  plaintiff 
on  any  other  theory,  because  the  evidence 
discloses  that  plaintiff  would  be  barred  from 
recovery  on  any  common-law  allegation  of 
negligence.  To  entitle  plaintiff  to  recover  in 
this  case  he  must  have  established,  by  a  fair 
preponderance  of  the  evidence  in  the  case, 
first,  that  at  the  time  of  his  employment  by 
the  defendant  he  was  under  the  age  of  16 
years;  second,  that  the  employment  was 
such  as  to  endanger  his  life  or  limb;  third, 
that  he  was  injured  while  In  that  employ- 
ment; fourth,  that  he  was  not  guilty  of 
negligence  himself  which  contributed  to  his 
injury ;  and,  fifth,  such  facts  as  will  enable 
you  to  determine  and  fix  the  amount  of  his 
damages." 

The  following  special  question  was  sub- 
mitted to  and  answered  by  the  Jury:  "In 
event  of  your  finding  a  verdict  for  the  plain- 
tiff, do  you  base  that  verdict  upon  the  negli- 
gence of  the  defendant  In  employing  the 
plaintiff  in  violation  of  the  statute,  which 
provides  that  no  child  under  the  age  of  IC 
years    shall    be    employed    at   employment 


whereby  its  life  or  limb  Is  endangeredr* 
And  the  same  was  answered,  "Yes." 

The  Jury  found  a  general  verdict  against 
defendant  (plaintiff  herein)  in  the  sum  of 
$2,947.60,  and  Judgment  was  entered  there- 
on. Thereafter  the  attorney  for  the  insur- 
ance company  wrote  the  following  letter  to 
Mr.  Foote,  attorney  for  plaintiff  herein: 
"Lund  V.  Sargoit  Mfg.  Co.,  Feb.  2, 1909.  Mr. 
Wallace  Foote,  Attorney  at  Law,  Muskegon, 
Mich.  Dear  Sir:  In  view  of  the  fact  that 
our  motion  for  a  new  trial  is  to  be  simply 
formal,  it  would  be  appreciated  if  you  would 
draft  the  same  and  present  it  to  the  Judge 
on  motion  day  for  his  consideration.  Under 
our  practice,  the  Supreme  Court  has  held,  as 
you  undoubtedly  know,  that  when  the  motion 
is  overruled.  Judge  Sessions  ought  to  file  a 
written  opinion,  and  if  he  omits  to  do  so,  we 
ought  to  make  a  demand  upon  him  in  writ- 
ing and  save  exceptions  to  his  refusal  to 
grant  a  new  trial,  or  for  his  failure  to  as- 
sign reasons  for  his  refusal  to  file  a  written 
opinion.  If  the  motion  for  a  new  trial  is 
denied,  will  you  request  the  reporter  to  pre- 
pare a  transcript  of  the  testimony,  and  I 
will  proceed  to  prefect  an  appeal  to  the  Su- 
preme Court?  I  presume  that  you  will  see 
to  the  execution  and  filing  of  the  |3,500  bond 
demanded  by  the  court  within  the  proper 
time.  If  Mr.  G.  W.  Cunningham  will  send 
me  an  itemized  statement  of  witness  Fred 
Cunningham's  expenses,  I  will  approve  the 
same  and  hare  a  draft  issued  to  bis  order 
in  payment  of  it  Our  policy  limit  Is  but 
$1,500  and  even  if  we  were  absolutely  liable 
to  our  policy  holder  in  this  case,  our  lia- 
bility would  be  to  that  extent  only.  Howev- 
er, we  do  not  believe  that  this  is  a  case  prop- 
erly upon  us  for  attention,  as  it  does  not 
come  within  the  terms  of  the  policy,  but  we 
do  not  want  to  make  any  ex  parte  ruling  at 
this  time  and  we  are  going  to  do  everything 
possible  to  successfully  handle  the  litigation 
for  the  Sargent  Manufacturing  Co.,  but  I 
again  want  to  reiterate  that  everything  that 
we  are  doing  is  without  prejudice  to  the 
rights  of  our  insured  or  ourself.  Very  truly 
Yours."    Signed  by  "Fred  L.  Vandeveer." 

The  Judgment  in  favor  of  Limd  was  af- 
firmed in  thU  court  (158  Mich.  8,  122  N.  W. 
372),  and  thereafter,  defendant  refusing  to 
recognize  a  liability  under  its  policy,  suit 
was  commenced  by  plaintiff  to  recover  the 
sum  of  $1,500,  the  limit  of  defendant's  in- 
dividual liability  thereunder.  Under  the 
plea  of  the  general  Issue,  defendant  set  out 
clause  B,  sec.  B,  of  the  policy  contract,  as 
follows:  "This  policy  does  not  cover  loss 
from  liability  on  account  of  such  injuries 
(Including  death)  caused  or  suffered  by  any 
person  employed  in  violation  of  law  as  to 
age  or  under  the  age  of  fourteen  years,  where 
there  is  no  legal  age  limit" 

The  court  in  directing  a  verdict  for  platu- 
tlff  for  the  amount  claimed,  said  in  part: 
"The  plaintiff  claims  that  it  is  entitled  to  re- 
cover In  this  case,  notwithstanding  that  pro- 
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vision  in  the  policy,  for  tlie  reason  that  un- 
der other  provisions  of  the  policy  the  Insur- 
ance company  assumed  the  defense  and  took 
charge  of  the  defense,  and  agreed  that  It 
would  defend  against  the  suit  of  Sof us  Lund, 
and  that  by  so  doing  it  has  rendered  itself 
liable  where  it  might  not  otherwise  be  lia- 
ble. In  other  words,  the  contention  of  the 
plaintiff  is  that  it  could  not  affirm  the  con- 
tract tn  part — that  is,  the  contract  in  the 
policy  of  insurance — and  repudiate  It  in  oth- 
er parts ;  and,  as  I  say,  it  is  unnecessary  to 
review  before  you  my  findings  in  that  regard, 
but  I  hold  that  the  contention  of  counsel  for 
plaintitt  is  the  correct  contention,  and  that 
this  defendant  having  been  fully  advised  of 
the  facts  pertaining  to  this  injury  and  of  the 
employment  of  Sofus  Lund,  and  having 
agreed  thereafter  to  defend,  having  actually 
defended  and  taken  charge  of  that  case  and 
conducted  it,  cannot  now  be  heard  to  say 
that  it  is  not  Mable  for  the  amount  of  the 
policy  under  which  it  was  acting." 

Judgment  having  been  entered  upon  the 
directed  verdict,  defendant  brings  the  case 
to  this  court  for  review,  by  writ  of  error. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BROOKE,  and  STONE,  JJ. 

Fred  L.  Vandeveer,  for  appellant.  Nims, 
BSrwin,  Vanderwerp  &  Foote,  for  appellee. 

BROOKE,  J.  (after  staUng  the  facts  as 
above).  It  will  be  noted  that  the  learned 
circuit  judge  directed  a  verdict  against  de- 
fendant, upon  the  ground  that,  being  fully 
advised  of  the  facts  as 'to  the  employment 
and  injury  of  Lund,  it  elected  to  assume  the 
defense  of  the  action,  instead  of  repudiating 
its  liability.  This  direction  assumes,  first, 
that  the  duty  of  election  rested  upon  de- 
fendant, and,  secondly,  that  in  participating 
in  the  defense  it  indicated  an  election  to  be 
bound,  despite  the  limitations,  of  its  liability, 
under  Its  contract  with  plaintiff.  That  con- 
tract provided,  among  other  things,  that  if 
thereafter  any  suit,  even  if  groundless,  should 
be  brought  against  the  assured  to  recover 
damages  on  account  of  such  injuries  as  are 
covered  by  the  policy,  the  company  would,  at 
its  own  cost,  defend  against  such  suit  in  the 
name  and  on  behalf  of  the  assured. 

It  is  clear,  therefore,  that  it  was  the  duty 
of  the  defendant  to  appear  for  the  insured 
and  undertake  the  defense  of  the  case  in  the 
first  instance.  Had  a  judgment  been  render- 
ed under  the  original  declaration,  defend- 
ant's liability  under  its  policy  would  have 
been  certain.  As  soon  as  the  amendment  to 
the  declaration  which  charged  the  breach  of 
a  statutory  duty,  not  covered  by  the  policy, 
was  received  by  the  defendant,  it  at  once  no- 
tified plaintiff  of  the  situation  and  called  at- 
tention to  the  fact  that,  if  the  assured  should 
be  held  liable  upon  that  ground,  it  would  not 
pay  the  Judgment  Plaintiff  must  be  held  to 
have  acted  thereafter  with  full  knowledge  of 
defendant's  attitude  as  to  liability.  By  its 
alienee  and  subsequent  participation,  through 


its  counsel,  in  the  defense  of  the  action  it 
acquiesced  therein.  It  is  quite  clear  that  de- 
fendant could  not,  with  safety  to  itself,  have 
repudiated  liability  under  the  policy.  If  Lund 
succeeded  in  recovering  under  his  allegations 
of  common-law  liability,  defendant  was  liable. 

Under  the  amendment,  defendant  could 
not,  as  a  matter  of  law,  determine  for  Itself 
whether  or  not  the  assured  had  employed 
Lund  at  labor  dangerous  to  life  and  limb,  in 
violation  of  the  statute.  That  contention 
raised  a  question  of  fact  for  the  determina- 
tion of  the  jury,  as  we  have  repeatedly  held. 
Sterling  v.  Union  Carbide  Co.,  142  Mich.  284, 
105  N.  W.  755;  Braasch  v.  Michigan  Stove 
Co.,  147  Mich.  676,  111  N.  W.  197;  Dalm  v. 
Bryant  Paper  Co.,  157  Mich.  550,  122  N.  W. 
257. 

The  case  here  considered  is  readily  distin- 
guishable from  the  ■case  of  Tozer  v.  Ocean 
Accident  &  Guarantee  Corporation,  Ltd.,  94 
Minn.  478,  103  N.  W.  509.  cited  and  relied 
upon  by  plaintiff.  In  that  case,  after  inves- 
tigation, the  insurance  company  advised  the 
assured  he  was  not  liable  and  Itself  "accept- 
ed the  control  and  defense  of  the  action  in 
the  full  belief  on  the  part  of  both  respond- 
ent and  appellant  that  the  claim  so  made 
against  respondent  was  a  loss  within  the 
terms  of  the  policy ;  that  with  full  knowl- 
edge of  the  nature  and  character  of  the 
claim,  appellant  assumed  the  defense  of  the 
action,  and  employed  an  attorney  who  con- 
ducted the  defense  In  the  name  of  the  plain- 
tiff as  provided  by  the  contract  •  •  » 
Relying  upon  such  course  of  conduct,  re- 
spondent changed  his  attitude  in  respect  to 
the  case,  and,  instead  of  reserving  to  him- 
self the  right  to  select  his  own  counsel,  con- 
duct a  trial,  or  make  settlement,  be  turned 
over  to  appellant  the  entire  matter."  It  was 
properly  held  that  the  insurance  company, 
by  its  conduct,  had  estopped  itself  from  de- 
nying liability.  No  such  situation  is  pre- 
sented by  the  case  at  bar.  Plaintiff  herein 
was  seasonably  advised  of  the  position  of  the 
Insurer  upon  the  question  of  liability.  It 
was  not  misled  by  any  act  of  the  insurer  Into 
surrendering  control  of  the  litigation  or  re- 
fusing to  make  a  settlement  of  the  claim.  It 
had  ample  opportunity  to  do  either  after  re- 
ceipt of  defendant's  letter  defining  its  posi- 
tion. Moreover,  it  did  not  surrender  the  de- 
fense of  the  action  to  the  Insurance  company. 
It  retained  its  personal  counsel  to  appear 
and  assist  in  its  defense  at  the  trial. 

The  other  cases  cited  by  plaintiff,  viz., 
Boyle  Mining  Co.  v.  Fidelity  &  Casualty  Co., 
126  Mo.  App.  104,  103  S.  W.  1098,  Globe  Nav- 
igation Co.,  Ltd.,  V.  Maryland  Casualty  Co., 
39  Wash.  299,  81  Pac.  826,  and  Glens  Falls 
Cement  Co.  v.  Travelers'  Insurance  Co.,  11 
App.  Div.  411,  42  N.  y.  Supp.  285,  have  been 
examined,  but,  in  our  opinion,  are  not  ap- 
plicable to  the  facts  as  they  exist  in  the  in- 
stant case. 

The  case  of  Frank  Unnewehr  v.  Standard 
Life  &  Accident  Ins.  Co.,  176  Fed.  16,  90  C. 
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Ci.  A.  490,  Is,  as  to  tbe  facts,  very  similar  to 
tile  case  at  bar.  Iliere  the  defense  to  the 
«uit  brought  by  the  b<vy  was  conducted  joint- 
i|y  by  the  attorneys  of  plaintiff  and  defend- 
ant, but  without  prejudice  to  the  rights  of 
•either.  A  Judgment  was  recovered  by  the 
boy,  which  the  plaintiff  paid,  and  the  de- 
l^endant  refused  to  reimburse  plaintiff.  It  is 
'Urged  by  plaintiff  herein  that  the  case  is  to 
be  distinguished  from  the  case  at  bar,  be- 
•cause  there  was  an  express  agreement  "that 
tiie  def«ise  to  the  suit  brought  by  the  boy 
was  conducted  Jointly  by  the  attorneys  of 
plaintiff  and  defendant,  but  without  preju- 
dice to  the  rights  of  either."  We  are  unable 
to  make  the  distinction.  By  its  silence  on 
receipt  of  the  letter  and  its  subsequent  ac- 
tion In  assisting  in  the  defense,  it  must  be 
held  to  have  accepted  the  terms  proposed  by 
the  defendant  In  its  letter  of  notification. 

The  Judgment  Is  reversed,  and,  inasmuch 
as  there  is  no  disputed  question  of  fact,  there 
will  be  no  new  trial. 


BALDWIN  ▼.  ESCANABA  LIQUOR  DEAL- 
ERS' ASS'N  et  al. 

'(Supreme  Onrt  of  Michigan.    Marcii  13,  1911.) 

1,  CoNSPiBACT  (8  1*)— Acts  CoNSTrruTiNO — 
Combination. 

Many  acts  of  persons  in  combination  may 
be  illegal  which  would  not  be  illegal,  if  done  by 
an   individual. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  1-3;   Dec.  Dig.  |  1.*] 

2.  Conspiracy   (|   13*)  —  Liability   of  Onb 
■CoNSPi&AiOB  fob  Acts  of  Others. 

A  part^  to  an  illegal  combination  or  con- 
spiracy is  liable  for  all  acts  of  his  co-conspira- 
■tors  done  in  furtherance  of  its  object,  though 
■the  Ksults  were  not  specifically  intended  or  toe 
.means  spedfically  agreed  upon. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
•Gent.  Dig.  |  14;   Dec.  Dig.  {  13.*] 

:3.  Injunction  ({  118*)--Aotion8  foe— Biij>- 

a'llxoations. 

Wlieie  the  owner  of  a  newspaper,  in  seek- 
ing an  injunction  to  restrain  the  liquor  men  of 
Ilia  town  from  enforcing  a  boycott  against  him, 
alleged  in  his  bill  that  saloons  and  disorderly 
jiouses  were  run  contrary  to  law  and  with  the 
ACQuieacence  of  the  authorities,  and  that  he 
published  articles  and  editorials  criticising  such 
conditions,  and  for  that  reason  the  liquor  men 
attempted  to  have  him  boycotted,  the  allegation 
as  to  the  illegality  of  saloons^  etc.,  was  proper, 
as  showing  a  justification  of  his  conduct  and 
reason  for  his  protest 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  Si  223-242 ;   Dec.  Dig.  {  lia«] 

-4.  Injunction   (8   101*)  —  Boycotts  —  Overt 
Acts— Threats. 

Threats  of  conspirators  in  a  boycott  sought 
to  be  restrained  need  not  be  express  or  accom- 
panied by  violence,  and  the  action  of  liquor 
men  who  combined  to  boycott  plaintiff,  a  news- 
paper owner,  in  telling  a  merchant  it  was  up 
to  him  to  quit  advertising  with  plaintiff,  and  in 
telling  one  who  had  given  plaintiff  certain  print- 
ing to  "cut  it  out,"  and  in  refusing  accommoda- 
tions to  those  patronizing  plaintiff,  constituted 


threats  to  injure  persons  patronizing  plaintiifs 
newspaper. 

[B3d.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  88  174,  176;   Dec  Dig.  8  lOl.*] 

6.  Injunction  (8  lOl*)— Conspiracy  of  In- 
jury to  Business— "Boycott." 

A  "boycott"  is  an  unlawful  conspiracy 
consisting  of  a  combination  of  several  persons 
whose  purpose  is  to  cause  a  loss  to  another  by 
causing  third  peisons,  through  threats  of  injury 
to  themselves,  to  cease  doing  business  with  him, 
or  an  organization  formed  to  exclude  one  from 
business  selations  with  others,  and  such  a  com- 
bination may  lie  restrained  by  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  88  174,  175;    Dec.  Dig.  8  lOL* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  855,  856;   vol.  8,  p.  7592.] 

6.  Injunction    (8   101*)— Boycott— "iHmn- 

DATION." 

What  amounts  to  intimidation,  as  an  ele- 
ment of  a  restrainable  boycott,  depends  on  the 
facts  of  each  particular  case,  not  being  limited 
to  threats  of  violence,  but  extending  to  a  com- 
bination to  do  injurious  acts  to  another  by  way 
of  intimidation  or  constraint,  either  of  himself 
or  third  persons. 

[Ed.  Note.— For  other  esses,  see  Injunction, 
Cent  Dig.  88  174,  175;   Dec.  Dig.  8  101.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3734.] 

7.  Injunction  (i  101*)- Boycott. 

Boycotts  will  be  restrained  upon  the  theory 
that  they  are  unlawful  interferences  with  prop- 
erty rights. 

[Ei.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  88  174,  175;   Dec.  Dig.  8  101. •] 

8.  Injunction  (8  84*)— Subjects  of  Pbotbo- 
iioN— Property. 

A  person's  occupation  or  calling,  by  which 
he  obtains  a  livelihood,  is  property  entitled  to 
protection  as  such  from  boycotts  or  unlawful 
interferences  by  others. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  8  74;   Dec.  Dig.  8  34.*] 

9.  Injunction  (8  128*)— Subject  of  Pboieo- 
TiON — Conspiracy- Evidence. 

In  an  action  for  an  injunction,  evidence 
held  to  show  that  defendants  formed  a  com- 
bination to  boycott  complainant's  newspaper, 
and  were  threatening  injury  to  his  patrons. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  8  278;   Dec  Dig.  8  128.*] 

10.  Injunction  (8  107*)— Extent  of  Rxlikf 
— Damages. 

Where  equi^  acquires  jurisdiction  of  a 
controversy,  it  will  retain  it  and  give  final  re- 
lief, and  hence,  where  a  complainant  properly 
invoked  remedy  of  injunction  against  a  boycott, 
damages  may  be  awarded  in  the  same  action. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  8  417;  Dec.  Dig.  8  197.*] 

Appeal  from  CHrcnit  Court  Delta  Ck>aiity, 
In  Chancery;  John  W.  Stone,  Judge. 

Suit  by  Francis  L.  Baldwin  against  the 
Ebcanaba  Liquor  Dealers'  Association  and 
others.  From  a  Judgment  for  complainant, 
defendants  appeal.    Affirmed. 

See,  also,  162  Mich.  703,  127  N.  W.  784. 

Argued  before  BIRD,  HOOKER, -MOORB, 
McALVAY,  and  BROOKE,  JJ. 

Cummiskey  &  Spencer  (John  Power,  of 
counsel),  for  appellants.  A.  H.  Ryall,  for  ap- 
pellee. 
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BROOE:i>,  3.  The  opinion  of  the  learned 
circuit  Judge  who  heard  this  case,  and  who 
Is  now  a  member  of  this  court,  so  fully  cov- 
ers the  questions  of  law  and  fact  Involved 
that  we  here  Insert  It  and  adopt  It  as  our 
own. 

"The  complainant  Is  the  owner  and  pub- 
lisher of  the  Escanaba  Journal,  a  weekly 
newspai)er  published  In  the  city  of  Escana- 
ba, and  he  has  been  such  owner  and  pub- 
lisher since  September,  1906. 

"The  bill  of  complaint  was  filed  to  obtain 
an  injunction  against  the  defendants,  to  re- 
strain them  from  interfering  with,  Intimidat- 
ing, boycotting,  molesting,  or  threatening  in 
any  manner  the  customers  or  patrons  of  the 
complainant,  or  any  other  person  or  persons, 
for  the  purpose  of  taduclng  such  person  or 
persons  not  to  deal  with,  or  advertise  or  do 
business  with,  the  complainant  In  the  con- 
ducting of  his  said  newspai)er  published  as 
aforesaid. 

"The  bin  alleges  that  at  the  time  com- 
plainant purchased  said  newspaper  there 
were  about  100  saloons  In  said  city,  and  in 
other  imrts  of  said  county  there  were  about 
50  saloons.  That  there  were  also  in  said 
city  two  breweries,  and  also  two  wholesale 
Uqnor  houses.  It  is  also  alleged  that  at  the 
time  aforesaid  there  existed  in  the  said  city 
of  Escanaba  a  number  of  houses  of  ill  fame, 
which  were  conducted  in  an  open  and  law- 
less manner,  and  with  the  full  knowledge 
and  acquiescence  of  the  authorities  of  said 
city  and  county.  It  is  further  alleged  that, 
shortly  after  the  complainant  acquired  said 
paper,  he  published  tlierein  certain  articles 
and  editorials,  criticising  the  manner  In 
which  said  houses  of  ill  fame  were  permit- 
ted to  exist  and  continue  in  said  city,  and 
also  published  articles  and  editorials  and 
news  Items,  criticising  and  exhibiting  the  un- 
lawful methods  in  which  the  saloon  and 
liquor  business  was  carried  oh  and  conduct- 
ed in  said  city,  an<}  that  he  has  ever  since 
said  time  continued  to  print  and  publish  in 
said  paper,  at  various  times,  articles,  edi- 
torials, and  news  items,  showing,  criticis- 
ing, and  exhibiting  the  unlawful  methods  in 
which  said  saloon  and  liquor  business  has 
-  been  and  is  being  carried  on  in  said  city  and 
county,  and  also  exhibiting  and  criticising 
the  existence  of  the  said  houses  of  ill  fame, 
which  have  at  various  times  existed  in  said 
city.  That  after  the  purchase  of  said  pa- 
per, complainant  improved  its  appearance 
and  make-up,  .and  also  its  general  standing 
as  a  newspaper;  that  he  increased  its  circula- 
tion by  about  400  per  cent  within  six  months 
after  it  was  so  acquired,  and  that  thereby 
the  advertising  value  of  said  paper  was 
greatly  increased.  That  he  acquired  a  large 
number  of  new  advertising  patrons,  from 
which  source  he  reaped  a  considerable  profit 
That  be  also  had  a  large  number  of  patrons 
for  whom  he  did  Job  printing  of  all  kinds, 
which  was  also  k  source  of  profit  to  com- 


plainant That  during  1907  complainant  con- 
tinued to  publish  articles  of  various  sorts 
in  said  paper,  criticising  the  conditions  in 
said  city  and  county  as  above  mentioned,  and 
that  during  said  year  a  large  number  of  ad- 
vertising and  Job  printing  customers  with- 
drew their  patronage,  stating  to  complainant 
that  various  saloon  keepers  and  other  per- 
sons Interested  in  the  saloon  business  in  said 
city  objected  to  said  customers  patronizing 
complainant,  and  threatening  to  withdraw 
their  patronage  from  said  customers,  unless 
they,  complainant's  customers,  withdrew 
their  patronage  from  complainant  That 
there  existed  in  said  dty  for  several  years 
an  organization  of  saloon  keepers  and  other 
persons  interested  in  the  liquor  business,  the 
exact  name  of  said  organization  being  un- 
known to  complainant,  but  which  is  com- 
monly known  as  the  Escanaba  Liquor  Deal- 
ers' Association.  That  the  same  is  a  secret 
organization,  and  that  no  one,  excepting 
members  thereof,  is  admitted  to  its  meetings, 
but  that  said  organization  is  a  voluntary  un- 
incorporated association,  consisting  of  more 
tlian  five  members.  That  the  purpose  of  said 
organization  is  to  protect  the  liquor  interests 
of  said  city,  and  to  use  its  power  and  in- 
fluence to  repel  any  attack  made  upon  the 
methods  by  which  said  business  is  conducted. 
That  on  or  about  January  15,  1908,  the  said 
association  held  a  meeting  at  a  hall  in  said 
city,  known  as  Lemmer's  ball  and  owned  by 
Peter  Lemmer,  one  of  the  defendants  herein- 
after mentioned,  which  said  meeting  was  pre- 
sided over  by  one  Menasip  Perron,  who  was 
at  that  time  and  still  is  mayor  of  said  city 
of  Escanaba,  and  who  was  and  still  Is  a 
stockholder  of  the  Rlehter  Brewing  Compa- 
ny, one  of  the  breweries  in  said  dty,  and 
who  has  at  various  times  held  offices  in  said 
Richter  Brewing  Company,  and  who  was  at 
the  time  aforesaid  ttnd  still  is  a  stockholder 
in  the  Bink  Wholesale  Liquor  ft  Supply  Com- 
pany, one  of  the  liquor  houses  in  said  city 
heretofore  mentioned,  and  that  at  said  meet- 
ing it  was  agreed  by  said  association  that 
a  committee  should  be  appointed  from  among 
its  members  for  the  purpose  of  visiting  and 
waiting  upon  customers  of  complainant,  and 
demanding  that  they  withdraw  their  busi- 
ness and  patronage  from  complainant,  and 
that  upon  the  failure  of  said  customers  to 
accede  to  such  demands,  then  that  said  as- 
sociation would  cause  said  patrons  to  be 
boycotted,  and  would  use  its  influence  to 
injure  the  business  and  trade  of  said  cus- 
tomers. That  the  committee  appointed  by 
such  association  consisted  of  the  following 
persons:  Peter  Lemmer,  Philip  Dupont, 
Irenee  Marchand,  Nels  Ahlquist,  Jacob  Mil- 
ler, Bert  Boddy,  and  also  other  persons 
whose  names  are  unknown  to  complainant. 
That  said  persons  so  composing  said  com- 
mittee are  and  were  each  engaged  in  the 
saloon  and  liquor  business  in  the  said  city. 
That  John  J.  Cleary  is  an  officer  of  said  as- 
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soclatlon,  to  wit,  Its  treasurer,  and  complain- 
ant alleges  that  at  sundry  times  one  Arthur 
G.  Grose  and  the  said  Bert  Boddy  have 
been  and  have  acted  as  president  of  said  as- 
sociation. That  shortly  after  said  meeting 
the  said  committee  visited  a  large  number  of 
customers  of  complainant  and  demanded  that 
they  withdraw  their  business  patronage  from 
complainant,  threatening  to  boycott  and  oth- 
erwise Injure  the  trade  and  business  of  com- 
plainant's customers  if  they  did  not  with- 
draw their  patronage  from  complainant;  and 
that  shortly  after  said  customers  were  visit- 
ed by  said  committee  a  large  number  of  com- 
plainant's customers  withdrew  their  busi- 
ness and  patronage  from  complainant,  and 
have  continued  to  wltlibold  the  same  ever 
since,  to  the  damage  of  complainant  of  $10,- 
000. 

"The  bin  proceeds  to  charge  that  all  of  the 
defendants  are  unlawfully  and  wrongfully 
combining  and  confederating  together  t9  pre- 
vent, by  intimidation  and  threats,  all  persons 
and  all  customers  of  complainant  from  pa- 
tronizing him,  or  from  advertising  in  the 
said  pai)er,  and  from  giving  job  printing  to 
complainant,  and  from  in  any  other  way  pa- 
tronizing or  dealing  with  complainant,  and 
that  said  defendants  have  for  several  months 
last  past  and  still  are  constantly  pursuing  a 
course  of  threats  and  intimidations  and  pur- 
suasions,  for  the  purpose,  and  by  means  of 
such  Intimidation  and  threats  and  fear,  not 
only  to  prevent  customers  from  dealing  with 
and  patronizing  complainant,  but  also  to  In- 
timidate and  prevent  customers  and  other 
persons  patronizing  and  dealing  with  the 
customers  of  complainant,  who  have  con- 
tinued and  who  still  continue  to  patronize 
complainant  That  by  reason  of  the  unlaw- 
ful conduct  of  said  defendants,  the  trade  and 
business  and  good  will  of  complainant  have 
been  greatly  damaged,  'and  that  the  future 
business  and  good  will  of  complainant  have 
been  greatly  damaged,  to  wit,  to  the  extent 
of  110,000. 

"I  have  not  attempted  here  to  set  forth 
all  the  allegatldhs  of  said  bill,  but  enough  to 
show  the  nature  of  the  complaint.  The  bill 
prays  for  a  temporary  and  a  permanent  in- 
junction, restraining  the  defendants  from  In- 
terfering with,  Intimidating,  boycotting,  mo- 
lesting, or  threatening  In  any  manner  the 
customers  or  patrons  of  complainant,  or  any 
other  person  or  persons,  for  the  purpose  of 
inducing  such  person  or  persons  not  to  deal 
with  or  advertise  or  do  business  with  com- 
plainant; from  boycotting  complainant,  ei- 
ther, by  the  distribution  of  letters  or  circu- 
lars, or  In  any  other  manner;  from  giving 
any  directions  or  orders  to  committees,  asso- 
ciations, agents,  or  otherwise,  for  the  pur- 
suance of  any  such  acta  hereinbefore  com- 
plained of,  and  from  in  any  manner  what- 
soever impeding,  obstructing,  or  interfering 
with  the  regular  operation  and  conduct  of 
the  business  of  complainant;  and  that  upon 


the  hearing,  the  damages  accruing  to  com- 
plainant by  reason  of  the  unlawful  acts  of 
said  defendants  may  be  determined,  and  that 
a  decree  may  be  rendered  in  favor  of  com- 
plainant and  against  said  defendants  for  the 
payment  of  said  damages. 

"All  of  the  defendants,  except  the  Escan- 
aba  Liquor  Dealers*  Association,  appeared 
and  answered  the  bill.  The  bill  was  taken 
as  confessed  as  to  the  said  association.  The 
answer  of  the  other  defendants,  while  deny- 
ing the  material  allegations  of  the  bill  upon 
Its  face,  really  does  not  meet  all  of  the  alle- 
gations of  the  bill.  However,  I  shall  treat 
the  pleadings  as  though  the  answer  denied 
the  material  allegations  of  the  bill  in  dispoa- 
ing  of  the  case.  The  cause  being  at  issue 
was  heard  at  the  last  July  term,  the  testi- 
mony being  taken  in  open  court ;  thus  giving 
the  court  the  advantage  of  both  seeing  and 
hearing  the  witnesses. 

"Before  referring  to  the  testimony  in  the 
case,  I  desire  to  refer  to  certain  propositions 
of  law  applicable  to  the  case,  which  should 
be  borne  in  mind:  (1)  That  a  combination  of 
persons,  formed  for  the  purpose  of  injuring 
the  business  of  another,  is  illegal,  and  many 
acts  committed  by  the  combination  are  ille- 
gal which  would  not  be  illegal,  if  committed 
by  an  Individual.  Doremus  v.  Hennessy,  62 
111.  App.  391.  (2)  That  the  law  recognizes 
and  gives  full  force  to  threats  which  are  not 
spoken  and  which  are  not  accompanied  by 
violence.  (3)  That,  when  a  person  Is  shown 
to  have  become  a  party  to  an  illegal  combina- 
tion or  conspiracy,  he  is  liable  for  all  the 
acts  performed  by  any  of  his  co-conspirators, 
in  furtherance  of  the  object  of  the  conspir- 
acy. 

"Before  coming  to  the  evidence  in  the  case, 
it  will  be  best  to  dispose  of  certain  exceptions 
to  a  portion  of  the  bill.  By  these  exceptions 
the  defendants  desired  to  have  stricken  from 
the  bill  the  entire  fourth  paragraph,  which 
stated  that  there  existed  in  the  city  of  Es- 
canaba  a  number  of  unlawful  places  which 
were  conducted  In  an  open  and  lawless  man- 
ner, with  a  full  knowledge  and  acquiescence 
of  the  authorities  of  said  city  and  county; 
and  also  to  strike  from  the  bill  as  scandalous 
that  portion  of  its  fifth  paragraph  commenc- 
ing with  the  word  'criticising'  in  the  second 
line  of  said  paragraph  and  ending  with  the 
word  'Escanaba'  in  the  fourth  of  the  bill  be 
stricken  therefrom  for  impertinence.  At  the 
opening  of  the  hearing,  by  consent  of  coun- 
sel, the  twenty-second  paragraph  of  the  bill 
was  stricken  out.  Should  the  other  excepted 
matter  be  stricken?  The  complainant  urges 
that  these  charges  were  inserted  because 
they  were  true  in  fact,  and  were  so  proven 
by  the  witnesses  produced  by  the  defendants 
themselves,  practically  all  of  whom  testified 
that  saloons  were  run  In  violation  of  law, 
and  slot  machines  kept  therein  during  the 
time  that  these  articles  were  published  by 
complainant  That  the  reasons  for  inserting 
these  articles  was  to  show  that  the  complain- 
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ant  was  Jnstlfled,  as  the  pablleher  of  a  new>- 
paper,  ia  taking  the  position  which  he  did 
in  regard  to  these  various  vlolationa  of  the 
law.  Had  these  various  articles  appeared 
without  any  excuse,  complainant  would  hard- 
ly have  come  into  court  with  clean  hands. 
While,  on  the  contrary,  by  proving  tliat  these 
conditions  existed,  he  has  very  properly 
strengthened  his  case  by  showing  the  neces- 
sity of  some  sort  of  a  protest  against  this 
condition  of  lawlessness.  I  think  that  the 
position  taken  by  the  complainant  upon  this 
matter  ia  Justified  by  the  record,  and  I  must 
refuse  to  strike  out  the  matters  excepted  ta 

"Coming  to  the  evidence  in  the  case,  we 
may  start  with  this  fact  admitted  by  the 
defendants  that  there  was  a  meeting  of  the 
liquor  dealers  on  or  about  January  16,  1908, 
-which  had  to  do  with  complainant  The 
twenty-sixth  paragraph  of  the  answer  con- 
tains this  language:  'And  these  defendants, 
and  each  of  them,  say  that  this  purpose  of 
bringing  about  a  better  observance  of  the 
laws  relating  to  the  conduct  of  the  liquor 
traffic  was  the  sole  object  of  that  meeting  and 
of  the  adjourned  meeting.  That  the  matter 
'  contained  in  tlie  publications  of  complain- 
ant's paper,  in  its  attacks  upon  persons  en- 
gaged in  the  liquor  traffic,  was  referred  to, 
and  that  a  committee  of  those  present  was 
appointed  to  confer  with  persons  who  were 
believed  to  t>e  near  the  complainant,  and 
urge  them  to  induce  him  to  cease  his  bitter 
and  virulent  attack  upon  the  liquor  traffic 
and  persons  engaged  in  it;  and  that  said 
committee  accordingly  visited  some  of  the 
business  men  of  the  city  of  Escanaba  and  re- 
quested them  to  use  their  Influence  and  good 
offices  with  the  complainant,  to  Induce  him 
to  adopt  a  difterent  course  in  his  publication 
aforesaid.' 

"It  may  as  well  be  said  in  the  outset  that 
there  is  a  sharp  conflict  In  the  testimony,  and 
eei)ecially  between  that  of  Herman  Sallnsky 
and  James  B.  Wilkinson  on  the  one  band, 
and  that  of  the  defendants  constituting  the 
committee  on  the  other.  It  is  undisputed 
that  on  the  day  this  committee  was  appoint- 
ed it  visited  the  store  known  as  the  Fair 
Savings  Bank  Department  Store,  managed  by 
Hr  Sallnsky,  and  there  saw  both  Mr.  Salln- 
sky and  Mr.  Wilkinson.  The  committee  con- 
sisted of  the  defendants  named  as  such  com- 
mittee in  the  bill  of  complaint  Mr.  Salln- 
sky testifies  that  at  that  time  he  knew  the 
members  of  the  committee,  and  knew  that 
they  were  engaged  in  the  saloon  business.  He 
had  heard  of  the  appointment  of  the  commit- 
tee, and  its  object  He  testified  to  part  as 
follows:  'The  one  that  spoke  up,  said,  "You 
know  what  we  are  here  for?"  I  says,  "Yes, 
I  understand  you  are  out  this  afternoon." 
"And  you  know  what  our  intentions  are?" 
1  say,  "I  know  quite  well."  And  the  other 
one  spoke  up  and  said,  "Where  is  Wllkln- 
conr'  I  says,  'Ton  will  find  him  on  the 
third  floor."  One'  of  them  spoke  up,  "As 
long   as  you  understand   it,  Herman,  that 


is  all  there  is  to  it"  And  they  went  to  the 
elevator  and  took  the  elevator  to  the  third 
floor.  Q.  Did  you  have  any  further  talk 
with  them  ^bout  Mr.  Baldwin  before  they 
went  up  7  Did  they  mention  his  name  or  the 
Journal?  A.  Why,  one  of  them  did;  yes, 
sir.  Q.  What  did  he  say?  A.  He  said,  "We 
are  out  in  regard  to  the  Baldwin  matter." 
I  said,  "I  understand  you  are."  Q.  When 
you  said  you  understood  they  were,  what 
did  you  mean?  What  did  you  understand? 
A.  I  understood  it  was  a  boycott  of  the  Jour- 
nal; not  to  do  any  business  with  him,  or 
with  the  Journal.  Q.  Had  you  been  doing 
any  business  prior  to  that  time  with  the 
Journal?  A.  Yes,  sir;  I  had.  Q.  Did  you 
do  any  business  with  the  Journal  after  that 
time?  A.  I  did  once  or  twice,  a  small  mat- 
ter. I  had  to  balance  a  bill.  Q.  What  was 
your  reason  for  stopping  doing  business  with 
the  Journal?  Did  this  committee  have  any- 
thing to  do  with  it?  A.  I  looked  upon  it 
from  a  business  standpoint  If  I  did  busi- 
ness with  the  Journal,  I  was  to  lose  busi- 
ness In  our  store — ^lose  customers.  That  is 
the  understanding  I  had  given  me.  Q.  Is 
that  the  reason?  A.  In  order  to  protect  the 
Interests  of  the  Fair  Savings  Bank,  I  stop- 
ped business  with  the  Journal.  Q.  Did  you 
have  any  other  reason  for  stopping  besides 
that?  A.  No  other  reason,  but  just  that 
alone.  Q.  When  they  left  you,  where  did 
they  go?  A.  They  took  the  elevator  and 
went  to  the  third  floor.' 

"This  witness  further  testifled  tliat  prior 
to  that  time  he  Iiad  been  doing  business 
with  the  Journal  to  the  amount  of  about 
$50  a  month  on  an  average.  He  did  not 
do  the  same  amount  of  business  after  Jan- 
uary, 1908.  He  had  not  done  any  advertis- 
ing with  complainant  to  any  extent  until 
recently.  A  while  ago  he  gave  a  few  bills 
tbat  he  wanted,  to  balance  up  his  account 
Had  it  not  been  for  this  talk  he  would  have 
given  advertising  to  the  Journal  from  Jan- 
uary, 1908,  to  the  present  time.  He  is  not 
doing  advertising  with  complainaHt  now,  be- 
cause he  feels  that  it  would  injure  that  busi- 
ness to  do  it  and  he  was  afraid  to  do  it 
He  had  been  Interviewed  by  friends  of  his 
to  keep  away  from  the  Journal  on  account 
of  the  boycott  more  particularly  than  any- 
thing else.  That  is  the  reason  why  he  is 
not  getting  work  and  advertising  at  this 
time.  This  is  not  all  of  the  testimony  of 
this  witness,  but  what  has  been  referred 
to  shows  the  general  trend  of  it  A  numl>er 
of  the  defendants  composing  the  committee 
denied  that  any  such  conversation  took  place 
as  testified  to  by  Sallnsky.  It  Is  only  fair 
to  say,  however,  that  the  Sefendants  Lem- 
mer,  Dupont,  Marcband,  and  Ablqulst  did 
not  pretend  that  they  heard  all  of  the  con- 
versation. 

"The  witness  James  B.  Wilkinson  testi- 
fied that  his  business  was  tbat  of  a  furni- 
ture and  undertaking  merchant;  that  he  had 
been  in  that  business  for  10  years;   that  bis 
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place  of  business  was  on  tbe  third  floor  of 
the  Fatr  Savings  Bonk  Department  Store; 
that  you  reached  the  store  through  the  Fair 
Savings  Bank  Store  by  stairway  and  eleva- 
tor. He  knows  complainant  and  has  known 
blm  for  three  years  and  had  given  him 
business  printing  bill  heads,  letter  heads, 
and  envelopes.  He  knows  the  defendants 
Ahlqulst,  Dupont,  Miller,  Boddy,  and  Mar- 
chand.  They  called  upon  him  In  January, 
1906.  They  came  together  in  a  body.  He 
further  testified:  'Q.  Just  tell  us  what  con- 
versation you  had  with  them  and  what  they 
said  to  you  at  that  time.  A.  As  near  as  I 
can  remember  they  came  np  in  the  elevator, 
and  they  followed  each  other  back  through 
the  store.  I  was  sitting  at  tbe  desk,  and 
I  think  It  was  Mr.  Boddy,  be  approached 
me  first,  and  told  me  they  were  a  committee, 
and  asked  me  not  to  trade  with  Mr.  Bald- 
win. I  told  them  that  I  didn't  do  any  adver- 
tising. My  advertising  was  done  through  the 
Fair  Store.  They  mentioned  the  other  mat 
ters,  the  matter  of  printing  bill  beads  and 
such  like.  I  told  them  I  thought  it  was 
infringing  upon  my  rights  as  a  business 
man  and  citizen,  and  I  didn't  care  to  comply 
with  their  request  Q.  What  did  they  say  to 
that — anything?  A.  Well,  they  simply  turn- 
ed away  and  said  it  "was  up  to  me." '  Upon 
cross-examination  the  attention  of  this  wit- 
ness was  called  to  his  affidavit  attached  to 
the  bill  of  complaint,  and  the  same  was 
offered  In  evidence.  An  examination  of 
that  affidavit  will  show  that  there  Is  no  ma- 
terial difference  between  its  statements  and 
the  testimony  of  the  witness,  which  is  given 
above  only  in  part. 

"The  testimony  of  this  witness  was  also 
denied  by  the  defendants  composing  the  com- 
mittee, except  that  the  defendants  Lemmer, 
Dupont,  Marchand,  and  Ahlqulst  claimed  that 
they  did  not  hear  much  of  the  conversation. 
The  general  trend  of  the  testimony  of  the 
defendants  is  to  the  effect  that  they  simply 
sought  to  have  Mr.  Wilkinson  see  complain- 
ant and  urge  him  to  desist  from  his  attacks 
upon  them.  The  affidavits  of  these  defend- 
ants, used  upon  the  motion  to  dissolve  the 
injunction,  were  offered  In  evidence  upon  the 
hearing.  They  were  substantially  alike.  The 
affidavit  of  the  defendant  Lemmer  sets  forth 
as  follows:  "Deponent  further  says  that  said 
committee  did  call  upon  one  James  B.  Wil- 
kinson, mentioned  in  said  bill  of  complaint 
and  affidavits  attached  thereto,  for  the  pur- 
pose of  requesting  said  James  B.  Wilkinson 
to  use  bis  influence  with  complainant  In  re- 
gard to  certain  articles  then  being  published 
in  complainant's  paper.  That  nothing  was 
said  to  James  B.  Wilkinson  in  regard  to  his 
withdrawing  bis  patronage  from  said  paper, 
but  that,  as  soon  as  deponent  and  other  mem- 
bers of  the  committee  mentioned  their  busi- 
ness to  said  James  B.  Wilkinson,  be  informed 
them  that  he,  the  said  James  B.  Wilkinson, 
would  attend  to  and  manage  his  own  busi- 
ness, and  that  they  could  do  the  same.'    As 


I  said  in  giving  my  reasons  for  retaining  the 
Injunction,  In  referring  to  these  affidavits: 
"This  is  very  peculiar.  What  should  have 
led  Wilkinson  to  say  to  them  that  he  would 
manage  his  own  business  and  attend  to  the 
same,  unless  there  was  some  effort  being 
made  to  Induce  Wilkinson  to  change  bis 
course  of  business.  It  is  difflcolt  to  see  or 
understand.' 

"I  am  of  tbe  opinion  that  tbe  witnesses 
SalinslEy  and  Wilkinson  testified  truthfully, 
and  that  they  are  entitled  to  l>ellef.  It  was 
very  apparent  that  many  of  the  witnesses 
for  the  complainant  were  in  sympathy  witii, 
or  were  imder  the  Inflaence  of,  the  defend- 
ants. This  Is  notably  so  with  the  witness 
Thomas  Richer.  This  man  had  made  a 
strong  affidavit  which  was  attached  to  the 
bin  of  complaint,  and  which  is  referred  to 
In  his  testimony.  He  afterwards  made  an 
affidavit  denying  the  statements  contained  in 
the  first  affidavit,  and  upon  the  bearing  bis 
memory  was  very  defective. 

"I  am  satisfied  from  the  evidence  that 
there  was  a  conspiracy  or  combination  form- 
ed at  the  meethigs  held  in  January,  1908, 
looking  to  the  Interfering  with  tbe  legitimate ' 
business  of  the  complainant  by  way  of  boycott, 
if  he  did  not  desist  from  further  publica- 
tions relating  to  the  liquor  and  kindred  busi- 
ness in  tbe  city  of  Escanaba.  The  acts  of 
the  committee  and  different  members  of  the 
committee,  and  tbe  acts  of  different  mem- 
bers of  the  meeting  appointing  tbe  commit- 
tee, all  tend  to  the  same  end,  to  wit,  to  in- 
duce customers  of  the  complainant  from  fur- 
ther doing  business  with  him.  The  conver- 
sation of  the  defendant  Miller  with  the  witness 
tiohmiller,  in  which,  upon  being  told  that  Loh- 
miller  had  had  some  printing  done  by  com- 
plainant. Miller  said,  'Cut  It  out!  cut  it  out!' 
is  a  fair  sample.  That  of  the  committee's  talk 
with  Grabowsky,  and  of  Johnson's  talk  with 
him,  the  talk  with  Hamacher,  the  talk  of 
Blnk  with  John  Groos,  tbe  talk  of  Grose  with 
witness  Fred  Olson,  and  of  Cleary  with  How- 
ell, In  which  Cleary  told  Howell,  when  spok- 
en to  about  the  boycott  of  the  Journal,  that 
'the  less  be  said  about  those  things  the  bet- 
ter,' are  all  to  tbe  same  aid,  and  go  to  show 
a  combination  and  concert  of  action  to  In- 
terfere with  tbe  business  of  the  complainant 
in  an  unlawful  manner,  and  In  a  way  con- 
trary to  public  policy. 

"I  do  not  find  from  tbe  evidoice  that  there 
was  any  combination  or  conspiracy  against 
complainant  which  took  concert  of  action  pri- 
or to  the  meetings  of  January,  1908.  I  am 
satisfied  that  the  society  or  association 
known  as  the  'K.  Y.  M.  S.'  was  not  formed 
until  August,  1908.  It  was  this  combination 
of  January,  1908,  which  in  my  judgment  con- 
stituted the  conspiracy.  It  is  a  familiar  doc- 
trine that  'where  two  or  more  persons  enter 
Into  a  conspiracy,  any  act  done  by  either  in 
furtherance  of  the  common  design,  and  in 
accordance  with  the  general  plan,  becomes 
the  act  of  all,  and  each  conspirator  la  re- 
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sponsible  for  such  act.'  8  Cyc.  667.  This  Is 
true,  even  though  the  results  were  not  specif- 
ically intended  or  the  means  spedflcally 
-agreed  ajton.  A  combination  formed  for  the 
purpose  of  injuring  a  person  in  his  trade  or 
■occupation  has  been  held  to  constitute  an 
Indictable  offense.  6  Am.  &  Eng.  (2d  Ed.) 
^61.  It  is  probably  true,  as  stated  by  the  de- 
fendants when  testifying,  that  the  word  'boy- 
•cotf  was  not  used  by  them  or  at  the  meet- 
ing. While  this  is  probably  true,  yet  no 
fair-minded  man  can  read  the  testimony  in 
this  case  and  the  affidavits  in  evidence  with- 
■out  reaching  the  conclusion  that  there  was 
here  a  combination  to  interfere  with  the 
legitimate  business  of  the  complainant  in  a 
jnanner  that  was  clearly  unlawful  and 
.against  public  policy. 

"But  it  is  urged  that,  even  if  the  facts  are 
■aa  claimed  by  the  complainant  and  are  true, 
.there  were  no  threats  or  acts  tending  to  in- 
timidate or  coerce  any  of  the  patrons  of  the 
-complainant.  But  to  this  proposition  I  can- 
not agree.  When  Wilkinson  was  told  tliat 
'it  was  up  to  him,'  and  when  Miller  told 
Lohmiller  to  'cut  it  out,'  and  when  parties 
were  refused  accommodations  because  they 
advertised  with  the  complainant,  and  es- 
pecially wboi,  by  concert  of  action,  a  large 
number  of  persons  are  acting  along  the  same 
lines,  there  can  be  no  doubt  as  to  what  was 
meant,  nor  as  to  what  was  intended  by  the 
defendants.  'The  law  abhors  subterfuges.  It 
lays  aside  the  covering  and  looks  to  the  ac- 
tual facts  beneath.'  'Threats  in  language 
are  not  the  only  threats  recognizable  In  the 
law.  Covert  and  unspoken  threats  may  be 
just  as  effective  as  spoken  threats.'  'It  Is 
sufficient  to  Justify  the  finding  of  a  con- 
spiracy, if  It  is  shown  that  the  persons 
charged  with  conspiracy  pursued  by  their 
acts  the  same  object,  often  by  the  same 
means,  one  performing  one  part  of  the  act 
and  the  other  another  part  of  the  same  act, 
«o  as  to  complete  it,  with  a  view  to  the  at- 
tainment of  the  object  which  they  are  pur- 
-snlng.' 

"Upon  the  law  of  the  case  much  might  be 
«ild,  as  applicable  to  the  facts  here.  Can 
there  be  any  question  that  the  acts  of  the 
■defendants  were  intended  to  cripple  the  busi- 
ness of  the  complainant,  by  cutting  off  cus- 
tom and  patronage?  If  so,  then  such  con- 
■cert  of  action  constituted  a  boycott 

"A  'boycott,'  as  generally  understood,  Is 
Iield  by  nearly  all  the  authorities  to  be  an 
tinlawful  conspiracy,  and  subject  to  restraint 
hy  a  court  of  equity.  It  may  be  defined  to 
be  a  combination  of  several  persons  to  cause 
a  loss  to  a  third  person  by  causing  others 
against  their  will  to  withdraw  from  him 
their  beneficial  business  intercourse  through 
threats  that,  unless  a  compliance  with  their 
demands  l>e  made,  the  persons  forming  the 
combination  will  cause  loss  or  injury  to  him ; 
or  an  organization  formed  to  exclude  a  per- 
son from  business  relations  with  others  by 
persoasion,    intimidation,    and    other    acts 


wlUch  tend  to  violence,  and  thereby  cause 
him,  through  fear  of  resulting  injury,  to 
submit  to  dictation  in  the  management  of  his 
affairs.  Such  acts  constitute  a  conspiracy, 
and  may  be  restrained  by  injunction.  Crump 
V.  Com.,  84  Va.  927,  6  S.  E.  620,  10  Am.  St 
Bep.  895;  Toledo,  etc.,  R.  Co.  v.  Pennsyl- 
vania Co.  (O.  C.)  54  Fed.  730,  19  L.  R.  A.  387 ; 
Barr  v.  Essex  Trades  Conndl,  53  N.  J.  Eq. 
101,  80  Atl.  881;  State  v.  Stewart  59  Vt 
273,  9  Atl.  559,  59  Am.  Bep.  710;  Gatzow 
V.  Buenlng,  106  Wis.  1,  81  N.  W.  1003,  49  U. 
R.  A.  475,  80  Am.  St  Rep.  1 ;  Casey  v.  Cin- 
cinnati Typo.  Union  No.  3  (O.  C.)  45  Fed. 
135,  12  L.  R.  A.  193;  Frank  v.  Herold,  63 
N.  J.  Eq.  443,  52  AtL  152. 

"In  Hopkins  v.  Oxley  Stone  Co.,  83  Fed. 
912,  28  C.  O.  A.  99,  Judge  Thayer,  speaking 
for  the  Court  of  Appeals  of  the  Eighth  cir- 
cuit said:  The  courts  have  very  generally 
condemned  those  combinations  usually  term- 
ed "boycotts"  which  are  formed  for  the  pur- 
pose of  Interfering,  otherwise  than  by  law- 
ful competition,  with  the  business  affairs  of 
others  and  depriving  them,  by  means  of 
threats  and  intimidation,  of  the  right  to 
conduct  the  business  in  which  they  happen 
to  be  engaged  according  to  the  dictates  of 
their  own  Judgments.' 

"In  the  case  of  Moores  v.  Bricklayers'  Un- 
ion, 10  Ohio  Dec.  (reprhit)  665,  23  Cin.  Law 
Bui.  48,  it  appears  that  a  labor  union  be- 
came Involved  in  some  controversy  with  one 
Parker  concerning  various  matters,  and,  in 
order  to  bring  Parker  to  their  terms,  the  un- 
ion notified  materialmen  that  afiy  one  selling 
to  him  would  be  boycotted.  Moores,  plain- 
tiff in  the  action,  persisted  in  selling  to  Par- 
ker, notwithstanding  this  notice,  and  the  un- 
ion promptly  notified  all  of  Parker's  custom- 
ers that  none  of  its  members  would  work 
Moores'  material,  thereby  causing  serious 
damage  to  the  business  of  Moores.  There 
were  no  acts  or  threats  of  violence  shown, 
but  the  court  held  that  the  acts  of  the  mem- 
bers of  the  union  amounted  to  an  unlawful 
conspiracy,  and  a  recovery  against  them  was 
upheld. 

"While  the  question  of  boycott  was  not 
involved  in  the  case  of  Ertz  v.  Produce  Ex- 
change, 79  Minn.  140,  81  N.  W.  737,  48  L.  R 
A.  90,  79  Am.  St  Rep.  433,  the  principles  of 
the  law  applicable  thereto  were  involved  and 
discussed  by  the  court  It  was  tbeie  held, 
upon  facts  showing  that  a  dealer  in  farm 
produce  had  established  a  profitable  business, 
that  defendant  conspired  to  induce  others 
not  to  deal  with  him,  it  not  appearing  that 
their  Interference  with  his  business  was  to 
further  any  legitimate  interests  of  their 
own,  but  done  maliciously  to  Injure  him ;  that 
it  was  a  conspiracy,  and  actionable.  The 
court  there  said:  'But  one  man  singly,  or 
any  number  of  men  Jointly,  having  no  legit- 
imate interests  to  protect,  may  not  lawfully 
ruin  the  business  of  another  by  maliciously 
inducing  his  patrons  and  third  parties  not  to 
deal  with  him.' 
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"What  amounta  to  coercion,  Intimidation, 
or  threats  of  Injury  must  necessarily  depend 
npon  tbe  facts  of  each  particular,  case. 
Plant  V.  Woods,  176  Mass.  492,  57  N.  E.  1011, 
61  li.  R.  A.  339,  79  Am.  St  Rep.  330;  Sher- 
ry T.  Perkins,  147  Masa  212,  17  N.  B.  807,  0 
Am.  St  Rep.  689. 

"In  Barr  t.  Essex  Trades'  COuncU,  snpra, 
It  was  said :  'The  clear  weight  of  authority 
undoubtedly  Is  that  a  man  may  be  Intimidat- 
ed into  doing  or  refraining  from  doing  a  par- 
ticular act  by  fear  of  loss  of  life,  or  injury 
to  health  or  limb;  and  the  extent  of  this 
fear  need  not  be  abject,  but  only  such  as  to 
overcome  his  judgment  or  Induce  him  not  to 
do  or  to  do  that  which  otherwise  he  would 
have  done  or  have  left  undone.' 

"Intimidation,  within  the  meaning  of  the 
law,  is  not  necessarily  limited  to  threats  of 
violence  to  person  or  property.  A  combina- 
tion between  persons  merely  to  regulate  their 
own  conduct  of  affairs  is  allowable,  and  a 
lawful  combination,  though  others  may  be  in- 
directly affected  thereby;  but  a  combina- 
tion to  do  injurious  acts,  expressly  directed 
to  another  by  way  of  intimidation  or  con- 
straint, either  of  himself  or  of  persons  em- 
ployed, or  seeking  to  be  employed  by  him,  is 
outside  of  allowable  competition  and  unlaw- 
ful. Vegelahn  v.  Guntner,  167  Mass.  97,  44 
N.  B.  1077,  35  li.  R.  A.  722,  57  Am.  St  Rep. 
443.  The  Interference  is  held  by  many  of 
the  authorities  to  be  unlawful,  although  it 
does  not  affect  existing  contract  relations. 
The  wrongful  interference  with  one's  busi- 
ness and  prospective  customers  Is  as  much 
an  infringement  of  his  rights,  as  though  con- 
tractual relations  actually  existed  and  were 
interfered  with.  Jersey  City  Printing  Co.  v. 
Cassidy,  63  N.  J.  Bq.  759,  63  Atl.  230;  Addi- 
son on  Torts,  7. 

"In  restraining  boycotts,  the  authorities  pro- 
ceed on  the  theory  that  they  are  unlawful  in- 
terferences with  property  rights.  The  Con- 
stitution of  our  state  guarantees  liberty  to 
every  citizen,  and  a  certain  remedy  in  the 
laws  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  char- 
acter ;  and  the  rights  so  guaranteed  are  fund- 
amental, and  can  be  taken  away  only  by 
the  law  of  the  land,  or  interfered  with,  or 
the  enjoyment  thereof  modified,  only  by  law- 
ful regulations  adopted  as  necessary  for  the 
general  public  welfare. 

"As  remarked  by  Judge  Bradley  in  tbe 
Slaughter  House  Cases,  16  Wall.  (U.  S.)  36- 
116,  21  L.  Ed.  394:  'For  the  preservation, 
exercise,  and  enjoyment  of  these  rights  the 
Individual  citizen,  as  a  necessity,  must  he 
left  free  to  adopt  such  calling,  profession, 
or  trade  as  may  seem  to  him  most  conducive 
to  that  end.  This  right  to  choose  one's  call- 
ing is  an  essential  part  of  the  liberty  which 
it  is  the  object  of  government  to  protect; 
and  a  calling  when  chosen  is  a  man's  prop- 
erty and  right.  Liberty  and  property  are 
not  protected  where  these  rights  are  arbi- 
trarily assailed.' 


"A  person's  occupation  or  calling,  by 
means  of  ^hlch  he  earns  a  livelihood  and  en> 
deavors  to  better  his  condition,  and  to  pro- 
vide for  and  support  himself  and  those  de- 
pendent upon  him,  is  property  within  tbe 
meaning  of  the  law,  and  entitled  to  protection 
as  such.  Persons  may  organize  and  persuade 
and  induce  others  to  join  them,  but  when 
they  resort  to  unlawful  means  to  caose  in- 
jury to  others  with  whom  they  have  no  rela- 
tions, contractual  or  otherwise,  the  limit  per- 
mitted by  tbe  law  is  passed,  and  they  may  be 
restrained.  Gray  v.  Bldg.  Trades'  Council,  91 
Minn.  171,  97  N.  W.  663,  63  L.  R.  A-  753,  103 
Am.  St  Rep.  477. 

"But  we  need  not  go  outside  of  onr  own  de- 
cisions to  find  ample  support  for  the  doc- 
trine already  stated.  In  Beck  t.  RaUway 
Teamsters'  Protective  Union,  118  Mich.  497» 
519,  77  N.  W.  13,  21  (42  L.  R.  A.  407,  74  Anu 
St  Rep.  421),  it  was  held  that  injunction 
would  lie  to  restrain  a  combination  of  per- 
sons from  attempting  to  ruin  complainant's 
business,  by  bringing  to  bear  upon  his  cus- 
tomers and  employes  intimidating  and  co- 
ercive means,  though  the  acts  were  unac- 
companied by  actual  violence  or  threats  of 
violence.  Mr.  Justice  Grant,  speaking  for 
the  court,  said:  'The  law  abhors  subterfug- 
es. It  lays  aside  the  covering  and  looks  to 
the  actual  facts  beneath.  In  the  language  of 
Chief  Justice  Shaw:  "The  law  is  not  to  be 
hoodwinked  by  colorable  pretenses;  It  looks 
at  truth  and  reality,  through  whatever  dis- 
guise It  may  assume."'  Com.  v.  Hunt,  4 
Mete.  (Mass.)  Ill,  129,  88  Am.  Dec.  846. 
Threats  in  language  are  not  the  only  threats 
recognized  by  the  law.  Covert  and  unspoken 
threats  may  be  Just  as  effective  as  spoken 
threats.' 

"There  would  seem  to  be  no  doubt  that  the 
defendants,  constituting  the  committee,  by 
their  language  and  conduct  in  their  intiervlew  _ 
with  Sallnsky  and  Wilkinson  and  other  par- ' 
ties,  as  disclosed  by  the  evidence,  intended  in 
an  emphatic  manner  to  convey  to  them,  as 
customers  of  complainant,  that  they  would 
be  boycotted,  unless  they  ceased  to  trade  or 
do  business  with  complainant.  See^  also, 
numerous  authorities  cited  in  the  last-named 
case  to  the  effect  that  no  violence  or  threats 
of  violence"  need  be  used  in  order  to  estab- 
lish liability.  'The  law  sanctions  only  peace- 
ful means,  which  leave  every  one  to  the  ex- 
ercise of  his  own  free  will.  The  boycott  con- 
demned by  the  law  Is  not  alone  that  accom- 
panied by  violence  and  threats  of  violence, 
but  that  where  the  means  used  are  threaten- 
ing in  their  nature,  and  Intended  and  natu- 
rally tend  to  overcome,  by  fear  of  loss  of 
property,  the  will  of  others,  and  compel  them 
to  do  things  which  they  would  not  otherwise 
do.'  See,  also.  Ideal  Mfg.  Co.  t.  Ludwig,  149 
Mich.  133,  112  N.  W.  723,  119  Am.  St  Rep. 
056. 

"Under  the  evidence  there  can  be  no  doubt 
that  the  defendants,  constituting  the  commit- 
tee, carried  out,  and  acted  in  accordanc* 


Digitized  by 


Google 


N.D.) 


GKRMAK  MERCANTIIiE  CX).  y.  HETZ 


221 


With  the  Instructions  of  the  meeting  of  Jan- 
uary, 1908.  The  conspiracy  was  formed  at 
the  meeting.  All  of  those  who  were  present 
and  acting  in  concert  with  the  project  of  the 
meeting  were  equally  gnllty  with  the  com- 
mittee. The  evidence  shows  that  all  who 
were  present  and  acting  In  concert  In  the  ap- 
pointing of  this  committee,  and  acquiescing 
therein,  were  equally  guilty.  I  think  this 
applies  to  all  of  the  defendants  except  Men- 
aslp  Perron.  From  a  careful  reading  of 
the  testimony,  I  conclude  that  during  the 
time  this  defendant  was  present  no  action 
was  taken  looking  to  the  appointment  or 
raising  of  this  committee.  He  was  present 
bat  a  few  minutes,  and  be  spoke  upon  the 
subject  of  the  saloon  keepers  obeying  the 
law,  and  upon  this  subject  only.  While  the 
defendants  Cleary  and  Crose  do  not  appear 
to  bare  been  present  at  the  entire  session, 
yet,  by  their  sanction  and  participation  in 
the  proceedings  leading  up  to  the  appoint- 
ment of  the  committee,  they  seem  to  have  ac- 
quiesced In  the  project  and  to  have  given  to 
It  their  support.  Their  subsequent  conduct 
seems  to  have  been  wholly  consistent  with 
this  view  of  the  case,  and  with  no  other 
■view. 

"Upon  the  subject  of  damages,  it  seems  to 
be  well  settled  in  this  state  that  equity,  hav- 
ing once  acquired  Jurisdiction,  will  retain  It, 
to  give  such  full  relief  as  will  finally  dlsi>ose 
of  the  controversy.  The  complainant  was  by 
his  bill  entitled  to  an  injunction.  The  court 
had  Jurisdiction.  It  should  retain  It  to  give 
relief  by  way  of  damages,  and  thus  avoid 
a  multiplicity  of  suits.  See  cases  cited  In 
Hall  V.  Nester,  122  Mich.  146,  80  N.  W.  982. 

"I  am  unable  to  agree  with  complainant's 
solicitor  as  to  the  amount  of  damages  sus- 
tained by  the  complainant  by  reason  of  the 
oonsplracy,  as  shown  by  the  evidence.  The 
withdrawal  of  business  by  a  number  of  the 
parties  is  not  traceable  to  the  conspiracy  or 
the  acts  following  it  The  loss  occasioned 
by  the  withdrawal  of  the  business  of  the 
witness  Sallnsky  Is  the  most  tangible  and 
the  largest  in  amount  After  a  careful  read- 
ing of  the  evidence  upon  this  subject  and 
taking  into  consideration  that  these  damages 
which  the  plalntiCT  has  suffered  have  been 
continuing,  and  may  continue  for  an  indefi- 
nite period,  and  that  the  acts  of  the  defend- 
ants which  are  complained  of  have  been  will- 
ful and  oppressive,  I  am  constrained  to  fix 
the  damages  of  the  complainant  at  the  sum 
of  11,000. 

"The  bill  of  complaint  as  to  Menaslp  Per- 
ron will  be  dismissed,  with  costs.  A  decree 
wll  be  entered  as  to  the  other  defendants, 
restraining  them  as  prayed  for  in  the  bill, 
and  ordering  that  they  pay  to  the  complain- 
ant the  sum  of  $1,000  damages, '  with  costs 
of  suit  to  be  taxed,  and  that  complainant  have 
execution  for  the  same." 

The  Judgment  is  afDrmed,  with  costs. 


GERMAN  MERCANTILE  CO.  v.  METZ. 

(Supreme  Court  of  North  Dakota.     Feb.  8, 

1911.) 

(Syllahui  hv  the  0<mrt.)   , 

COBPOBATIONS   ({  72*)— ACTIOK   OW   NOT»— DB- 

IVNSES. 

Appellant  brought  suit  on  a  promissory 
note.  Respondent  answered,  alleging  that  the 
only  consideration  for  the  note  was  stock  of 
appellant  corporation ;  that  be  was  not  a  sub- 
scrifaier  to  its  capital  stock,  and  that  be  bad 
tendered  back  the  shares  with  notice  of  rescis- 
sion, and  demanded  the  return  of  the  note. 
Appellant  demurred  to  the  answer  as  not  stat- 
ing B  defense.  Held  that,  in  the  light  of  the 
provisions  of  section  4198,  Rev.  Code  1005,  the 
demurrer  should  Iiave  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  \  72.*] 

Appeal  from  District  Court,  Stark  County ; 
Crawford,  Judge. 

Action  by  the  German  Mercantile  Company 
against  John  Metz.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Reversed. 

Heffron  &  Balrd,  for  appellant  M.  L.  Mc- 
Bridge  and  F.  W.  Murtha,  for  respondent 

SPALDING,  J.  This  action  was  brought 
in  Justice  court  upon  a  promissory  note  for 
$100,  bearing  date  November  22,  1907,  due 
one  year  from  that  date,  with  interest,  giv- 
en by  the  respondent  to  the  plaintiff.  Plain- 
tiff Is  a  domestic  corporation.  On  the  trial 
the  defendant  appeared  and  answered,  ad- 
mitting the  making,  delivery,  and  nonpay- 
ment of  the  note,  and  further  alleged  that 
the  consideration  of  the  note  was  10  shares 
of  stock  of  plaintiff's  corporation;  that  de- 
fendant was  not  a  subscriber  to  the  capital 
stock  of  plaintiff,  and  that  on  December  7, 
1908,  be  had  tendered  said  shares  of  stock  to 
the  plaintiff,  together  with  a  written  notice 
of  rescission,  and  the  defendant  then  de- 
manded that  his  note  be  returned  to  him. 
Plaintiff  demurred  to  the  answer  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense  to  its  complaints  The 
Justice  of  the  peace  overruled  the  demurrer. 
Plaintiff  appealed  to  the  district  court  on 
questions  of  law  alone,  and  on  April  13,  1909, 
that  court  entered  an  order  siistalning  the 
action  of  the  Justice  court  in  overruling  the 
demurrer.  Plaintiff  is  in  this  court  on  ap- 
peal from  the  order  of  the  district  court 

As  we  construe  the  answer,  it  was  Intend- 
ed to  show  that  the  stock  in  question  was  not 
subscribed  for  at  the  time  of  or  before  the 
organization  of  the  corporation,  but  that  it 
was  a  purchase  made  from  the  corporation 
by  the  respondent  subsequent  to  the  organi- 
zation being  completed.  The  briefs  of  the 
parties  discuss  the  power  of  a  corporation 
under  the  statute  to  take  notes  for  stock  and 
the  rights  of  the  parties  in  case  a  note  is 
taken  In  payment  for  the  issue  of  stock.  We 
are  unable  to  discover  that  any  of  these  ques- 
tions are  involved  on  this  appeal.     The  re- 
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Bpondent  did  not  answer,  pleading  that  the 
stock  was  Issued  in  excess  of  the  amount  au- 
thorized, but  says  that  we  must  assume  that 
the  stock  purchased  was  capital  stock,  which 
plaintiff  had  a  right  to  Issue,  and  that  It  was 
paid  for  by  the  note  In  question,  and  that 
the  note  was  given  for  no  other  considera- 
tion and  In  no  other  way.  The  court,  with- 
out pleadings  before  It  which  allege  facts 
showing  the  unlawful  Issue  of  stock  or  Its 
unlawful  sale,  cannot  assume  that  it  was  ei- 
ther unlawfully  issued  or  unlawfully  sold. 
We  are  therefore  limited  In  the  considera- 
tion of  this  defense  to  the  provisions  of  the 
statute  applicable  to  lawful  sales  of  stock  by 
a  corporation  after  Its  organization. 

Section  4198,  Rev.  Codes  1905,  reads :  "Un- 
less otherwise  provided,  a  corporation  may 
purchase,  hold  and  transfer  shares  of  Its 
own  stock  from  its  surplus  profits,  or  as  pro- 
vided In  the  article  on  assessments  of  stock, 
or  by  the  unanimous  consent  In  writing  of 
all  its  stockholders,  in  such  manner  and  for 
such  price  or  consideration  as  the  said  stock- 
holders may  unanimously  decide  upon." 

The  answer  contains  nothing  showing  that 
the  stock  in  question  was  not  acquired  under 
the  provisions  of  the  above  section.  Noth- 
ing is  disclosed  in  the  answer  from  which 
any  proper  inference  can  be  drawn  that  the 
appellants'  ownership  of  this  stock,  its  sale 
and  transfer,  and  the  consideration  received 
were  not  all  in  exact  accordance  with  law. 
To  discuss  any  supposition  that  it  was  is- 
sued in  excess  of  the  authorized  capital,  or 
in  any  illegal  manner,  would  be  not  only 
idle,  but  improper,  under  the  allegations  of 
the  answer. 

The  district  court  erred,  and  its  order 
overruling  the  demurrer  is  reversed.  All  con- 
cur except  MORGAN,  C.  J.,  not  participating. 


KANE  T.  SHERMAN. 

(Supreme  Court  of  North  Dakota.    Feb.  11, 
1911.) 

(8vtt<tiu$  hy  the  Court.) 

1.  Bbokebs  (5  40*)— Aqbnct— luptntD  Coi»- 

TBACT. 

Before  a  broker  can  recover  for  services  as 
such,  he  must  plead  and  sustain  a  contract  of 
employment,  express  or  implied. 

[Ed.  Note. — For  other  cases,  see  Broken,  Cent 
Dig.  a  38-40;   Dec.  Dig.  {  40.*] 

2.  BROKEKS  (8  8*)— CONTBACT  OT  EUFLOTIOENT 

—Evidence. 

Evidence  in  this  case  does  not  show  such  a 
contract,  and  the  trial  court  properly  directed 
the  jury  to  find  for  the  defendant. 

[Ed.  Note.-7-For  other  cases,  see  Brokers,  Dec. 
Dig.  i  8.*) 

Appeal  from  District  Conrt,  Cass  County; 
Pollock,  Judge. 

Action  by  Arthur  N.  Kane  against  Sidney 
F.  Sherman.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 


Turner  &  Murphy  and  B.  H.  Wright,  for 
appellant  Robert  M.  Pollock  aud  Pollock  & 
Pollock,  for  respondent 

BURKE,  J.  During  the  times  hereinafter 
mentioned  plaintiff  was  a  real  estate  dealer 
and  broker  living  at  St  Paul,  Minn.,  cmd 
the  defendant  was  engaged  in  a  similar 
business  at  Tower  City,  N.  D. 

For  convenience  we  will  designate  them. 
"K."  and  "S.,"  respectively.  Their  transac- 
tions began  November  19,  1906^  when  S. 
wrote  a  letter  to  K.,  probably  in  answer  to- 
an  advertisement  that  K.  was  tnen  running 
in  one  of  the  Twin  City  papers  offering  to- 
trade  city  property  for  North  Dakota  farm, 
lands.  This  letter  probably  also  contained. 
Exhibit  B.  hereinafter  referred  to.  This  let- 
ter reeds  as  follows:  "Have  you  any  St 
Paul  or  Minneapolis  property  to  exchange- 
for  Improved  farm  lands  in  North  Dakota. 
I  have  several  hundred  acres  of  good  land 
in  this  vicinity,  accumulated  during  several 
years'  land  business,  and  am  now  contem- 
plating moving  to  Minneapolis  in  a  different, 
line  of  business.  I  could  handle  such  prop- 
erty from  there  better  than  my  farm  lands, 
and  if  a  good  trade  could  be  made,  wouldj 
consider  it  Something  worth  $50,000  to 
¥75,000  would  be  as  large  a  deal  as  I  would 
care  to  handle.  Would  expect  to  put  in  the- 
lands  at  their  actual  value.  If  you  have- 
anythlng  in  this  line  I  will  be  pleased  to- 
hear  from  you." 

November  20,  1906,  K.  replied:    "Replying 
to  your  favor  of  the  19th  inst  will  say  that 
I  have  a  client  here  in  St.  Paul  who  owns- 
a  good  flat  property  in  Minneapolis  near  tbe- 
Unlverslty,  with  a  rental  of  $7,500  a  year, 
that  he  will  exchange  for  good  cheap  landi> 
either  Improved  or  wild,  if  a  reasonable  ex-- 
change  can  be  made.    If  you  will  send  me  a> 
list  of  your  lands,  giving  prices,  incumbranc- 
es, etc.,  I  will  try  to  submit  a  ptopositiont 
to  you  that  will  be  satisfactory." 

November  26,  1906,  S.  replied  inclosing  a 
list  of  bis  lands,  and  saying:    "If  the  prop- 
erty which  you  mention  is  good,  and  the- 
owner  of  the  same  will  consider  a  trade,. 
I  will  be  glad  to  have  you  give  me  a  full 
description   of  the  property."     K.   did  not 
reply  and  on  December  24,  1906,  S.  wrote  to> 
him  again,  saying:     'On  November  2l8t,  I 
sent  you  a  list  of  the  lands  which  I  wished- 
to  trade  for  city  property.     Please  advise- 
if  same  has  been  received,  and  if  so,  wliat- 
the  prospects  are  for  doing  business  with- 
you." 

December  26,  1906,  K.  replied:  "•  •  ♦■ 
I  have  been  offered  a  large  flat  property  in' 
Minneapolis,  as  per  inclosed'  statement. 
•  •  •  If  you  care  to  consider  a  deal  will 
be  pleased  to  take  it  «ip.  with  the  other - 
party." 

On  January  3,  1907,  S.  replied;  inquiring 
about  the  flats,  and  adding:  "When  you  have- 
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taken  the  matter  np  with  your  parties  let 
me  know,"  etc.  Then  followed  several  let- 
ters conslstiDg  ot  Inquiries  and  answers  as 
to  the  two  properties  and  the  terms  upon 
which  a  trade  might  be  made,  and  about 
January  26,  1907,  S.  went  to  St.  Paul  to 
dose  a  trade.  It  was  then  discovered  that 
K.'8  party  did  not  own  the  property  in  Min- 
neapolis, and  8.  returned  to  North  Dakota. 
The  followlitg  day  K.  wrote  to  him:  "I  am 
sorry  there  was  a  snag  in  the  Minneapolis 
property.  •  ♦  •  Do  you  intend  to  go 
ahead  and  make  a  trade  if  you  can  find 
something  satisfactory,  it  so  I  will  be  glad 
to  see  what  I  can  find,  and  the  next  time 
yon  are  in  the  cities  you  can  look  them  over. 
•  •  •  I  looked  around  St  Paul  yesterday 
end  found  a  business  property,  the  Court 
Block  and  got  into  touch  with  the  real  own- 
er.   •    •    ••• 

January  28,  1907,  S.  answered:  "Am  open 
for  any  reasonable  proposition.  •  •  • 
Give  me  a  full  description  of  the  Court 
Block."  This  was  followed  by  a  lengthy 
correspondence  concerning  said  property  and 
the  terms  of  trade.  This  correspondence, 
consisting  of  some  30  letters,  is  too  long  to 
reproduce  here,  especially  as  all  of  the  let- 
ters were  dated  after  November,  1906>  and 
could  not  contain  a  contract  made  in  that 
month ;  their  only  use  being  to  show  wheth- 
er the  parties  themselves  understood  that  a 
contract  had  in  fact  been  made  in  November. 
We  have  carefully  examined  this  correspond- 
ence and  find  that  it  contains  no  mention  ot 
such  a  contract,  excepting  in  the  extracts 
tliat  we  have  set  forth  in  this  opinion. 

April  17,  1907,  S.  received  from  K.  this 
telegram:  "Come  down  to-night  Party  re- 
tarns  with  you.  Deal  depends  on  lands." 
S.  replied  by  wire:  "As  deal  depends  on 
lands,  no  need  for  me  to  go  down  now.  Send 
your  party  out  I  will  show  lands,  if  satis- 
factory will  return  with  him."  The  owner 
of  the  Court  Block  sent  his  brother  to  in- 
spect the  lands  which  led  to  S.  going  to  St 
Paul  about  May  6,  1907,  where  he  met  K. 
and  the  owner  of  the  Court  Block,  a  Mr. 
Davidson  and  inspected  the  Court  Block,  but 
made  no  agreement  relative  to  a  trade.  S. 
went  to  his  hotel  that  evening  and  wrote 
two  letters,  one  to  K.  and  one  to  Mr.  David- 
son. To  K.  he  wrote:  "Since  leaving  your 
office  this  afternoon  I  have  come  to  the  con- 
clusion that  it  is  best  to  drop  the  Court 
Block  trade  entirely."  To  Mr.  Davidson 
he  wrote,  saying  that  he  had  written  to  K., 
and  adding:  "He  represented  to  me  that 
yon  were  ready  to  close  the  matter  practical- 
ly upon  the  option  given  you,  and  I  was  in- 
duced to  come  to  St  Paul  on  such  represent 
tatlon.  While  he  may  have  acted  in  all 
honesty  in  his  l>elief  in  the  statement,  it  has 
nevertheless  put  me  to  needless  inconven- 
ience.' Should  you  desire  to  take  the  matter 
up  with  me  direct  I  shall  be  glad  to  have 
you  do  so.*'  Mr.  Davidson  then  took  the  mat- 
ter op  direct  with  S.,  and  six  days  later  final- 


ly reached  an  agreement  to  trade,  though  on 
materially  different  termr  than  had  been 
mentioned  in  tbe  correspondence  between  S. 
and  K. ;  S.  having  added  160  acres  to  the 
lands  traded  and  paying  more  cash.  David- 
son in  return  allowed  to  S.  two-thirds  of  the- 
1007  crops  upon  the  lands. 

At  the  trial  K.  was  asked  his  understand- 
ing of  his  contract  with  S.  and  testified  as. 
follows:  "Q.  And  you  were  employed  by- 
him  by  virtue  of  this  letter  which  he  wrote- 
you  November  10th  7  A.  Yes.  Q.  And  you. 
want  it  understood  that  you  were  working 
for  Mr.  Sherman  when  you  wrote  the  letter 
of  November  20.  1906?  A.  Tes.  Q.  That  is. 
the  contract  is  it?  A.  Tes,  I  considered  that 
the  employment  continued  from  that  time  up. 
to  the  time  the  Court  Block  was  purchased, 
by  Mr.   Sherman." 

S.  was  called  for  cross-examination  un- 
der the  statute,  and  admitted  the  writing: 
of  the  letters  introduced  In  evidence,  adn.it- 
ted  tiavlng  probably  inclosed  Exhibit  B  in  one- 
of  his  letters  to  K.,  and  explained  that  Ex- 
hibit B  was  a  copy  of  a  circular  letter  that 
he  had  prepared  some  time  previous,  and  had 
been  inclosing  in  his  letters  to  eastern  cor- 
respondents. 

As  this  circular  probably  was  inclosed  in 
a  letter  written  in  November,  we  will  set 
it  out  in  full:  "Exhibit  B.  Tower  City. 
North  Dakota.  Dear  Sir:  I  want  you  to 
find  me  a  buyer  for  a  440-acre  farm  in  east- 
em  Barnes  county.  North  Dakota.  This- 
farm  has  400  acres  under  cultivation  ♦  »  ♦ 
Is  within  one  mile  of  a  go<)d  town  on  the- 
main  line  of  the  N.  P.  Railway.  •  •  • 
The  price  Is  $45  per  acre;  and  $0,000  cash) 
will  handle  it  tmlance  on  reasonable  terms.. 
•  ♦  ♦  If  you  know  of  any  one  looking  for- 
a  good  farm  home,  don't  hesitate  sending; 
him  out  to  me  on  this  proposition.  •  •  ♦- 
This  quotation  is  subject  to  prior  sale  wlth> 
out  notice.  ♦  ♦  ♦  I  will  pay  a  cash  com-^ 
mission  of  $500.00,  the  railroad  fare  and  ex> 
penses  of  agent  and  buyer,  if  you  send  or 
bring  me  a  purchaser  who  buys  the  farm  of 
me  on  those  terms,  or  if  necessary  I  can 
probably  arrange  to  protect  you  $1.00  per 
acre  additional  to  the  price  quoted.  Get  me 
a  buyer,  and  you  will  not  regret  it  nor  will 
the  buyer  regret  that  he  has  bought  the 
farm.  It  Is  a  bargain.  I  have  other  good 
propositions,  and  if  you  have  farm  buyers, 
for  actual  settlement  or  for  investment,  let 
me  know  what  you  want  and  I  will  match 
same.  Yours  for  business,  S.  F.  Sherman. 
First  NaU.  Bank  Bid." 

Kane  brought  this  suit  for  $2,146.50,  being 
$1  an  acre  for  the  land  that  Sherman  had 
traded  to  Davidson,  and  in  his  complaint  al-. 
leges  that  in  November,  1906,  S.  employed 
him  as  a  broker  to  exchange  said  lands  for 
dty  property  in  St  Paul  or  Minneapolis,  and 
that  said  S.  had  agreed  to  pay  him  a  rea- 
sonable commission  for  his  services  in  effect- 
ing the  exchange.  A  trial  was  had  to  a  Jury. 
The   correspondence   mentioned   above   was. 
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admitted  without  objection  and  oral  testi- 
mony taken.  There  was  no  dispute  as  to  the 
facts  as  the  defendant  offered  no  testimony. 
At  the  close  of  the  plaintiff's  testimony,  the 
court  directed  the  Jury  to  find  for  the  de- 
fendont.  This  appeal  is  from  the  Judgment 
resulting. 

We  think  the  trial  Judge  was  correct  It 
is  elementary  that  a  broker  has  no  superior 
rights,  as  such,  to  collect  for  his  serTlces, 
but  must  allege  and  prove  a  contract,  ex- 
press or  Implied.    19  Cyc.  190. 

There  was  no  express  contract  shown. 
If  there  was  any  contract.  It  must  be  im- 
plied from  the  letters  of  Sherman  written 
in  November,  1008,  in  which  month  Kane 
claims  the  contract  was  made.  Did  S.  so 
conduct  himself  that  the  law  will  step  In 
and  say  that  he  has  agreed  by  implication 
to  pay  K.  a  commission?  To  answer  this 
question  we  must  look  at  the  circumstances 
surrounding  the  parties  at  that  time.  The 
first  letter  of  S.  was  probably  suggested  by 
the  advertisement  that  K.  was  running  in  the 
U-win  City  papers  to  the  effect  that  he  hi> 
city  property  to  traae  for  North  Dakota 
farm  lands.  Kane's  first  letter  stated  that 
he  (K.)  has  a  client  who  has  a  flat  to  trade. 
Those  parties  had  never  seen  each  other  or 
spoken  to  each  other  In  November,  1906,  ana 
the  letters  above  cannot  possibly  support 
any  contract,  even  by  implication. 

December  24, 1906,  S.  wrote  to  K.:  "What 
are  tlie  prospects  of  doing  business  with 
you."  And  again,  January  3,  1907:  "When 
you  have  taken  up  the  proposition  with 
1/our  partiet,  let  me  know."  (We  have  added 
italics.)  These  statements  are  inconsistent 
with  plaintiff's  theory. 

We  cannot  see  that  Exhibit  B  bears  upon 
this  case.  It  wns  a  copy  of  a  circular,  inclos- 
ed with  a  regular  letter;  it  related  to  land 
not  owned  by  S.,  but  by  a  farmer  client  of 
bis;  it  stated  in  positive  terms  the  commis- 
sion that  S.  would  pay  for  making  that  par- 
ticular sale.  It  was  in  fact  notice  to  K.  that 
S.  wanted  all  agreements  as  to  commissions 
made  In  advance  of  the  services,  and  that  he 
would  pay  no  other.  K.  had  no  right  to 
foist  services  worth  $2,146.50  upon  S.  upon  so 
slight  an  invitation.  If  he  considered  him- 
self employed  on  and  after  November  19. 
1906,  as  he  testifies,  it  was  his  duty  to  in- 
form S.  of  that  fact  and  reach  some  positive 
agreement  as  to  the  amount  of  his  compen- 
satlou.  Not  having  done  so,  S.  had  a  right 
to  treat  him  as  a  principal,  or  as  an  agent 
of  some  undisclosed  principal.  We  think 
the  correspondence  shows  that  S.  did  so  con- 
sider him. 

As  plaintiff  has  failed  to  substantiate  the 
material  allegations  of  his  complaint,  the 
trial  court  properly  directed  the  jury  to  find 
against  him. 

Judgment  affirmed.  All  concur,  except 
MORGAN,  C.  J.,  not  participating. 


WAGAB  V.  PRESVDEVILLB. 

(Supreme  Court  of  North  Dakota.    Feb.  10. 

1911.) 

(SvOahu*  iy  the  Court.) 

1.  Elections    (J    63*)  —  Qualifications  — 
Male*— "Qualified  Blectobs." 

Qualified  electors,  as  defined  by  section  121 
of  the  Constitution,  are  male  persons  only,  pos- 
sessing the  other  qualirications  therein  enum- 
erated. 

[Ed.  Note.— For  other  cases,  see  ElecUona, 
Cent  Dig.  {  60 ;   Dec  Dig.  {  63.» 

For  other  definitions,  see  Words  and  Phrases. 
VOL  7,  pp.  5877,  5878.] 

2.  Elections  (§  65*)— "Qualified  Electow" 
—Women. 

Women  entitled  to  vote  for  school  officers 
under  the  provisions  of  section  128  of  the  Con- 
stitution constitute  a  class  separate  from  elec- 
tors as  above  defined,  and  only  possess  a  limited 
elective  franchise. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  8  62;  Dec.  Dig.  I  65:«  Schools  and 
School  Districts,  Cent  Dig.  §  120.] 

3.  Elections  (S  97*)  —  RsaiSTBATion  —  Ri>- 

qUIREMENTS  AS  TO  WoMEN. 

The  provisions  of  the  registration  law  of 
this  state  contained  in  sections  732  to  746,  both 
inclusive,  Rev.  Codes  1905,  do  not  require 
women  to  register  or  furnish  an  affidavit  as  re- 
quired of  electors  who  are  not  registered,  to 
entitle  them  to  vote  for  school  officers. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  92;   Dec  Dig.  !  97.*] 

Appeal  from  District  Court,  Grand  Forks 
County;   Templeton,  Judge. 

Action  by  Frances  Marian  Wagar  against 
Helen  Preudevllle.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

B.  G.  Skulason,  for  appellant  Guy  O.  H. 
Corliss,  for  respondent 

SPALDING,  J.  This  is  an  appeal  from 
a  judgment  of  the  district  court  of  Grand 
Forks  county,  adjudging  that  the  plaintiff 
was  not  elected  to  the  office  of  county  su- 
perintendent of  schools  of  that  county  at 
the  1910  election,  and  that  her  contest 
against  the  defendant  be  dismissed  upon  the 
merits  and  with  prejudice.  Plaintiff  and 
defendant  were  candidates  for  election  as 
county  superintendent  of  schools  of  yirand 
Forks  county  at  the  general  election  of  No- 
vember,  1910.  The  canvassing  board  found 
that  the  plaintiff  had  received  3,044  votes 
and  the  defendant  3,118,  and  the  county  au- 
ditor issued  a  certificate  of  election  to  the 
defendant  In  the  city  of  Grand  Forks, 
there  were  cast  at  that  election,  by  women, 
399  votes  for  plaintiff  and  589  votes  for  the 
defendant  None  of  such  women  voters  were 
registered,  and  none  of  them  made  any  affi- 
davit of  qualifications  as  voters.  A  contest 
was  brought  by  the  plaintiff  based  upon  the 
claim  that  such  women  had  no  right  to  vote 
unless  registered,  without  furnishing  th^  af- 
fidavit required  by  section  738,  Rev.  Codes 
1905,   and  it  is   claimed   by  appellant  that 
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none  of  the  votes  cast  by  women  should  be 
counted.  If  such  votes  were  thrown  out, 
It  would  leave  plaintiff  a  majority  of  IIC 
votes. 

The  trial  court  held  in  favor  of  the  de- 
fendant on  the  ground  that  the  law  does 
not  require  the  registration  of  women  voters, 
and  the  correctness  of  this  conclusion  Is  the 
only  question  which  we  need  consider.  The 
law  regarding  registration  of  voters  is  con- 
tained in  sections  7.32  to  740,  both  Inclusive. 
Rev.  Codes  1905.  Section  732  provides  that 
the  election  oflScers  shall,  on  certain  dates, 
"make  a  list  as  hereinafter  prescribed,  of  all 
persons  qualified  to  vote  at  the  ensuing  elec- 
tion in  such^  election  precinct,  which  list, 
when  completed,  shall  constitute  and  be 
known  as  the  register  of  electors  of  such 
precinct."  Section  733  provides  that  such 
roisters  shall  each  contain  a  list  of  the 
qualified  electors  of  such  precinct,  etc.  Sec- 
tion 734  provides  a  method  for  preparing 
such  list  In  new  precincts,  and  that  it  shall 
only  embrace  the  names  of  such  persons  as 
are  known  to  them  (the  board  of  registry) 
to  be  electors  in  their  precinct  or  proved  to 
be  such,  etc.  Section  737  provides  how  any 
elector  residing  in  a  precinct  and  entitled  to 
vote  therein  may  have  his  name  recorded 
In  such  list  Section  738  provides  for  the 
certifying  of  the  list  prepared  by  the  board 
of  registry  as  a  correct  list  of  the  qualified 
electors  of  the  precinct,  so  far  as  known, 
and  what  shall  be  done  with  it.  From  these 
provisions  and  from  a  consideration  of  the 
whole  article  relating  to  registration,  it  is 
clear  to  us  that  no  registration  is  contem- 
plated except  of  electors. 

The  registry  law  was  taacted  lii  1881, 
when  women  were  not  eligible  to  school  ofllc- 
e»,  and  were  not  entitled  to  vote  on  school 
questions  as  they  may  do  at  the  present 
time.  If  women  are  Included  within  the 
definition  of  electors,  they  are  required  to 
register.  Section  121  of  the  Constitution 
provides  the  first  definition  of  that  word,  and 
defines  qualified  electors  as  male  persons  of 
the  age  of  21  years,  or  upwards  belonging 
to  either  of  certain  classes,  thereby  exclud- 
ing women  from  the  electorate.  Section  128 
of  the  Constitution  which  contains  the  pro- 
vision relied  upon  by  the  appellant  to  bring 
women  within  the  terms  of  the  registration 
law  reads:  "Any  woman  having  the  qualifica- 
tions enumerated  in  section  121  of  this  ar- 
ticle as  to  age,  residence  and  citizenship, 
and  including  those  now  qualified  by  the 
laws  of  the  territory,  may  vote  for  all  school 
offices,  and  upon  all  questions  pertaining 
solely  to  school  matters,  and  be  eligible  to 
any  school  office."  This  does  not  make  them 
electors,  but  places  them  in  a  separate  class 
of  citizens,  and  entitles  them  to  vote  on 
the  questions  specified  only.  They  are  there- 
by vested  with  a  limited  elective  franchise, 


but  are  not  electors  within  the  terms  of  sec- 
tion 121,  supra. 

Section  799,  Rev.  Codes  1905,  also  classi- 
fies persons  entitled  to  vote  for  school  offi- 
cers into  two  classes,  namely,  all  persons 
who  are  qualified  under  the  general  laws  of 
the  state,  and  all  women  21  years  of  age  and 
having  the  necessary  qualifications  as  to  citi- 
zenship and  residence  required  of  male  vot- 
ers by  law,  and  makes  them  qualified  voters 
for  school  officers  and  eligible  to  the  office  of 
county  superintendent  of  schools,  school  di- 
rector, member  of  the  board  of  education, 
or  school  treasurer.  These  provisions  all 
seem  to  contemplate  placing  women  who  are 
entitled  to  vote  in  a  class  separate  and  apart 
from  the  men,  and  the  registry  law  contains 
nothing  In  confiict  with  these  provisions. 
The  foregoing  references  clearly  indicate 
that  the  registry  law  is  only  applicable  to 
males. 

Our  conclusion  is  supported  by  other  con- 
siderations. The  main  qualification  for  hold- 
ing office  in  this  state  is  that  the  person  be 
a  qualified  elector.  If  this  term  is  applicable 
to  women,  they  are  entitled  to  hold  the  office 
of  State  Senator,  member  of  the  House  of 
Representatives,  Governor,  Lieutenant  Gov- 
ernor, Judge  of  the  Supreme  Court  and  vari- 
ous other  offices.  Const.  Si  28,  34,  73,  82,  and 
90.  This  court  has  recently  defined  the 
meaning  of  the  term  "qualified  elector,"  as 
used  in  section  121  of  the  Constitution.  See 
State  V.  Blalsdell  et  al.,  18  N.  D.  81,  86,  119 
N.  W.  360. 

Finding  no  error,  the  Judgment  of  the  dis- 
trict court  is  affirmed.  All  concur,  except 
MORGAN,  C.  J.,  not  participating. 


STOCKWELL    v.    CRAWFORD,    District 
Judge. 

(Supreme  Court  of  North  Dakota.    Feb.  27, 
1911.) 

(Byllaina  hy  the  Court.) 

1.  Mandamus  (S  28*)— Subjects  of  Relief- 
Exercise  OF  jUDiciAi,  Discretion. 

Generally  mandamus  does  not  lie  to  con- 
trol the  exercise  of  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  I  64;    Dec.  Dig.  §  28. *J 

2.  Courts  (8  66*)— Adjournment  of  Coukt 
Without  Tbyinq  Case  —  Discretion  of 
Court. 

Under  the  facts  disclosed  by  the  record  in 
this  case,  the  action  of  the  defendant  as  judge 
of  the  district  court  of  Billings  county,  set  forth 
in  the  opinion,  in  adjourning  a  term  of  the 
district  court  of  that  county  without  trying  the 
case  in  which  the  plaintiff  herein  was  a  party, 
was  an  exercise  of  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  66.*) 

3.  Judges  (§  51*)— Disqualification— Affi- 
davits OF  Prejudice- Sufficiency. 

Affidavits  of  prejudice  directed  at  the  judge 
of  the  district  court  and  not  filed  before  the 
commencement  of  the  term  at  which  the  case 
is  to  be  tried  are  of  no  effect  and  do  not  deprive 
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the  judge  of  the  right  or  power  to  try  the  ac- 
tion in  which  snch  affidavits  are  filed  during 
term  time. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §  22G;   Dec.  Dig.  §  51.*] 
4.  Mandamus  (i  29*)— To  Judgb— Rkconvky- 

INQ  Tebm. 

Under  the  circumstances  and  proceeding 
surrounding  the  act  of  the  judge  in  this  case,  it 
is  held,  that  his  attempts  to  secure  the  judges 
of  other  districts  to  sit  in  the. trial  of  the  case 
in  his  place  were  purely  voluntary,  and  that 
mandamus  will  not  lie  to  compel  him  to  recon- 
vene the  term  of  court  and  call  in  another  judge, 
by  reason  of  his  not  having  made  every  effort 
possible  to  secure  another  judge  to  sit  in  the 
trial  of  the  cause  in  which  the  plaintiff  was  a 
party. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  {  29.*] 

6.  C50TJBTS  (f  66*)— Adjournmbnt  — DiBCBE- 

HON  OF  Court. 

The  discretion  of  a  judge  of  the  district 
court  pertaining  to  the  setting  of  causes  for 
trial,  the  order  of  their  arrangement  on  the 
calendar,  and  the  adjournment  of  terms  of  his 
court,  IS  almost  unlimited,  and  ofttimes  the 
r^hte  of  a  litigant  must  give  way  to  the  su- 
perior rights  of  the  public  and  the  necessities 
of  the  occasion,  as  governed  by  the  duties  of 
the  judge  and  the  terms  and  business  of  the 
several  counties  ot  his  district. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  66.*] 

Mandamus  by  Leonard  Stockwell  against 
W.  C.  Crawford,  District  Judge  of  the  Tenth 
Judicial  District.    Writ  quashed. 

M.  A.  Hildretb,  for  petitioner.  W.  F.  Bur- 
nett and  T.  F.  Martha,  for  defendant 

SPALDING,  J.  The  plaintiff  herein  ap- 
plied to  this  court  for  an  alternative  writ  of 
mandamus  directing  the  Honorable  W.  C. 
Crawford,  Judge  of  the  Tenth  judicial  dis- 
trict, to  immediately  reconvene  the  district 
court  for  the  county  of  Billings  and  proceed 
to  the  trial  of  the  cause  of  Stockwell  t. 
Haigh,  by  jury,  without  delay,  and  to  fix 
some  reasonable  time  and  proceed  to  the  trial 
of  said  cause,  or  to  show  cause  for  not  obey- 
ing the  command  of  the  writ.  The  Judge  of 
that  district  made  due  return  to  the  writ, 
and  it  rests  upon  us  to  determine  whether 
the  action  of  Judge  Crawford  in  adjourning, 
sine  die,  the  regular  January  term  of  the  dis- 
trict court  of  Billings  county  on  the  23d  day 
of  January,  1911,  furnishes  ground  for  the 
relief  demanded  by  plaintiff. 

It  appears  from  the  showing  made  by  tbe 
plaintiff  that  the  district  court  in  Billings 
county  convened  on  the  10th  day  of  January, 
last,  and  upon  the  call  of  the  calendar  the 
plaintifT,  by  his  counsel,  gave  notice  that  he 
was  ready  to  try  and  dispose  of  the  case 
above  referred  to;  that,  in  arranging  the 
calendar  of  causes  for  trial  upon  a  call  there- 
of, plaintiff's  case  was  set  as  the  tenth  case 
for  trial;  that  he  with  his  witnesses  and 
counsel  remained  in  attendance  upon  the 
court  awaiting  the  disposition  of  cases  hav- 
ing precedence  over  his,  until  the  23d  of 
January,  at  considerable  expense ;   that,  aft- 


er the  crlni'inal  business  was  disposed  of,  the 
civil  calendar  was  taken  up  on  the  16tb  or 
17th  of  January,  and  on  the  2l8t  of  that 
month  applicant's  case  was  called  for  trial. 
Thereupon  the  defendant  responded  that  he 
was  unable  to  have  his  attorneys,  Messrs. 
Ball,  Watson,  Toung  &  Lawrence,  present, 
by  reason  of  the  fact  that  Mr.  Lawrence  had 
been  called  out  of  the  state  on  account  of 
the  serious  Illness  of  his  mother.  The  court 
gave  the  defendant  Haigh  to  understand 
that  he  must  make  arrangements  for  differ- 
ent counsel,  and  that  said  cause  would  have 
to  be  tried  in  its  regular  order.  Thereupon 
said  Haigh  presented  to  the  clerk,  and  offer- 
ed for  filing,  his  affidavit  of  prejudice  against 
the  Judge,  uncorroborated  by  any  affidavit  of 
counsel.  Counsel  for  the  plaintiff  objected 
to  the  sufficiency  of  the  affidavit,  and  the 
court  Indicated  that  it  was  insufficient  and 
Imperfect.  Counsel  also  made  tbe  point  that 
the  Application  for  a  change  of  Judges  came 
too  late,  because  not  filed  on  or  before  the 
first  day  of  the  term,  as  required  by  the 
statute.  The  21st  day  of  January  was  Sat- 
urday. The  matter  was  held  open  until  Mon- 
day, the  23d.  Upon  tbe  latter  day,  and  aft- 
er the  disposition  of  other  business,  the  case 
was  called  tot  trial,  and  thereupon  W.  F. 
Burnett,  Esq.,  of  Dickinson,  presented  the 
affidavit  offered  on  the  21st  of  January,  with 
the  required  corroborating  affidavit,  when 
counsel  for  the  plaintiff  Insisted  that  the 
cause  should  proceed  at  once  to  trial.  The 
court  after  consideration  stated  that  he  felt 
great  delicacy  in  trying  the  cause  (the  rea- 
sons given  need  not  be  stated  here),  and 
that  he  would  grant  the  application  for  a 
change  of  Judged.  Thereupon  he  endeavored 
to  secure  the  attendance  of  the  Judge  of 
the  Sixth  judicial  district,  and,  failing  in 
that,  the  Judge  of  the  Third  judicial  dis- 
tinct, but  was  unable  to  secure  his  attend- 
ance, and  made  no  further  effort  These 
proceedings  occurred  after  noon,  and  at  about 
5  o'clock  on  the  23d  day  of  January,  over 
the  objection  of  counsel,  the  judge  refused 
to  hold  the  term  of  court  open  until  be  could 
communicate  and  arrange  with  some  other 
Judge,  but  adjourned  the  term  sine  die. 

Section  7045,  Rev.  Codes  1905,  states  the 
conditions  upon  which  the  judge  of  one  dis- 
trict shall  call  in  the  judge  of  another  dis- 
trict, by  reason  of  prejudice,  and  It  requires 
the  affidavits  of  prejudice  to  be  filed  after 
issue  Joined  and  before  the  opening  of  the 
term  at  which  the  cause  is  to  be  tried.  It 
is  conceded  by  plaintiff  that  the  affidavits  in 
this  case  were  Ineffective  by  reason  of  their 
not  having  been  filed  on  or  prior  to  the  open- 
ing of  the  term  of  court. 

Great  stress  is  laid  upon  the  circumstances 
surrounding  the  case  as  indicating  the  bad 
faith  of  the  defendant  in  filing  the  affidavits 
of  prejudice,  and  It  does  appear  very  strong- 
ly that,  finding  himself  at  a  disadvantage 
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by  reason  of  his  attorney  being  called  away, 
he  bad  resorted  to  this  method  to  secnre  a 
contlnnance  of  the  case.  But  we  are  deal- 
ing with  the  legal  phase  of  the  matter,  and 
must  consider  the  return  of  Judge  Crawford, 
as  the  motive  of  the  defendant  Is  of  less  im- 
portance than  the  reasons  glren  by  the 
judge. 

Judges  Winchester  and  Pollock  were  the 
only  Judges  residing  on  a  direct  line  of  raU- 
road  from  Medora,  the  county  seat  of  Bill- 
ings county,  and  it  appears  from  the  return 
that  Judge  Crawford  knew  that  Judge  Cof- 
fey of  the  Ftrtta  Jndiclal  district  was  engag- 
ed In  a  term  of  court,  and  Judge  Crawford 
bad  cases  set  for  trial  at  Dickinson,  in 
Stark  county,  on  the  25tb  and  26th  days  of 
January;  that  the  Tenth  Judicial  district  is 
composed  of  10  counties  and  be  is  required 
to  hold  about  20  terms  of  court  in  each  year 
tberein ;  that  prior  to  the  time  mentioned  a 
term  had  been  called  for  Mott,  in  Hettinger 
county,  for  the  30th  day  of  January,  and  an- 
other in  Morton  county,  for  the  7th  day  of 
February;  that  the  Hettinger  connty  term 
would  continue  one  week,  and  the  Morton 
connty  term  probably  two  or  three  weeks, 
and  that  an  outside  Judge  could  not  be  pro- 
cured without  exchanging  places  with  him; 
and  that  by  reason  of  the  imminency  of  such' 
terms  of  court  and  the  trial  of  causes  pre- 
viously set  at  Dickinson  it  would  have  been 
Impossible  for  him  to  exchange  places  with 
any  other  Judge.  He  also  sets  <fut,  what  this 
court  takes  Judicial  notice  of,  that  Medora 
is  a  small  village  near  the  western  border 
of  the  state,  and  that  any  Judge  other  than 
those  before  named  would  have  to  travel  a 
great  distance  to  reach  there,  and  it  is  also 
clear  that,  if  any  such  Judge  had  been  able 
to  arrange  his  pending  business  so  as  to  have 
left  his  home  on  the  24th,  he  could  not  have 
reached  Medora  before  the  25th  or  26th  of 
January. 

It  ia  shown  that  the  case  in  question  was 
on  the  calendar  for  the  first  time;  that  three 
other  cases  involving  the  same  facts  and  re- 
quiring the  attendance  of  the  same  witness- 
es were  also  on  the  calendar,  one  of  which 
bad  been  continued  till  the  next  term  of 
court. 

This  is  a  greatly  abridged  statement  of 
the  conditions  and  facts ;  but  it  is  sufficient 
for  the  purpose. 

Great  emphasis  is  placed  upon  the  right 
of  the  plaintiff  to  have  a  speedy  trial,  and  on 
other  provisions  of  the  Constitution;  but  it 
appears  to  us  that  the  question  is  one  of  the 
proper  or  improper  exercise  of  the  -llscre- 
tion  of  the  court 

For  the  reasons  stated,  the  Judge  was  un- 
der no  legal  obligation  to  call  in  another 
Judge.  This,  we  think,  leaves  the  question, 
so  far  as  we  are  called  npon  to  deal  with 
it.  In  the  same  position  as  though  no  af- 
fidavits of  prejudice  had  been  filed.  By  ad- 
journing the  term,  sine  die,  at  5  o'clock  on 
the  23d,  wben  the  Judge  had  cases  previous- 


ly set  for  trial  at  Dickinson  on  the  25th,  was 
the  plalntiflf  deprived  of  a  legal  right  for 
which  we  can,  under  the  circumstances,  fur- 
nish a  remedy?  The  Declaration  of  Rights, 
found  in  the  Constitution,  provides  that:  "All 
courts  shall  be  open  and  any  man  wbo  has 
an  injury  done  him  In  his  lands,  goods,  per- 
son or  reputation,  shall  have  remedy  by  due 
process  of  law,  and  right  and  Justice  adminis- 
tered without  denial  or  delay."  But  the  ques- 
tion of  delay  Is  a  relative  question.  What 
does  or  what  does  not  constitute  delay  de- 
pends largely  on  the  surrounding  circum- 
stances, the  work  imposed  upon  the  Judge, 
and  other  conditions.  The  Judge  of  a  dis- 
trict comprised  of  10  counties,  in  which  he  Is 
required  to  hold  at  least  20  terms  of  court 
per  year,  must  necessarily  be  permitted  to 
exercise  a  very  large  degree  of  discretion  in 
the  arrangement  of  the  cases  of  his  district, 
and  in  determining  when  he  must  adjourn  a 
term  of  court,  and  when  he  should  hear 
causes  In  the  different  counties.  Aside  from 
the  Jury  terms,  the  court  is  oi)en  at  all  times 
for  the  trial  or  hearing  of  other  causes  and 
motions,  and,  If  this  court  should  arbitrarily 
say  that  all  the  other  business  of  a  large  Ju- 
dicial district  must  be  suspended  at  a  giv- 
en instant  to  permit  the  Judge  to  try  any 
particular  cause,  we  should  be  supervising 
his  acts  with  reference  to  matters  of  which 
we  are  often  Incapable  of  Judging. 

.The  affidavits  of  prejudice  being  Invalid 
renders  the  attempt  of  Judge  Crawford  to 
secure  another  Judge  a  purely  voluntary  act, 
and,  being  so,  he  could  extend  bis  efforts  to 
air  the  district  Judges  of  the  state,  or  make 
the  request  of  only  such  as  In  his  opinion 
might  be  able  to  attend  and  sit  In  his  place 
without  undue  Inconvenience  or  expense. 
The  law  relating  to  Judges  serving  in  dis- 
tricts other  than  their  own  is  very  Inade- 
quate to  meet  the  situation.  Every  time  a 
Judge  goes  out  of  bis  district  to  accommo- 
date another  Judge,  or  to  preside  where  the 
local  Judge  is  disqualified,  he  must  pay  his 
own  expenses  going  and  coming,  and  during 
his  attendance,  and  It  In  fact  works  a  pen- 
alty upon  the  Judge  who  Is  called  upon  to  do 
so.  Aside  from  the  Judges  named,  no  Judge 
could  have  been  reached  in  this  state  who 
would  not  have  had  to  travel  from  400  to  SOO 
miles.  Undoubtedly  these  matters  were  all 
considered.  In  fact,  the  return  of  Judge 
Crawford  so  indicates.  Did,  then,  bis  ad- 
journment of  the  term  on  the  evening  of  the 
23d,  when  he  had  previously  set  cfses  for 
trial  In  Dickinson  for  the  2oth,  constitute  as 
abuse  of  discretion?  Dickinson  is  40  miles 
east  of  Medora.  Only  two  trains  each  way 
per  day  stop  at  Medora,  and  It  is  quite  pos- 
sible that  it  would  have  taken  Judge  Craw- 
ford a  considerable  portion  of  the  24th  to 
reach  Dickinson ;  but.  If  there  were  a  large 
number  of  witnesses  present,  as  is  indicated 
by  the  plaintiff,  It  Is  not  at  all  probable  that 
the  case  could  have  been  completed  on  the 
24th,  and  several  days  might  have  been  con- 
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sumed  in  the  trial,  in  wblch  case  it  would 
certainly  liave  interfered  with  tlie  previous 
arrangementii  of  tlie  Judge  for  ttie  bearing 
of  other  causes. 

We  know  of  no  matter  on  which  there  is 
so  wide  an  opportunity  for  the  exercise  of 
discretion  pertaining  to  litigation  as  in  the 
setting  and  arrangement  of  causes  for  trial 
by  the  district  court,  and,  in  view  of  the  im- 
measurably superior  opportunities  for  intel- 
ligent judgment  in  such  matters  possessed 
by  the  district  Judge,  it  must  In  effect  be 
left  practically  to  his  sense  of  the  needs,  re- 
lations, and  necessities  of  the  parties  and 
the  public.  It  must  be  a  most  clear  and  ex- 
traordinary violation  of  his  duties  to  war- 
rant this  court  in  holding  that  be  should  re- 
convene a  term  which  he  has  once  adjourn- 
ed, when  he  has  business  in  other  counties  of 
bis  district  requiring  immediate  attention. 

We  regret  that  the  situation  works  a  hard- 
ship to  litigants,  as  it  often  does,  and  as 
it  appears  to  have  done  in  this  instance; 
but  their  rights  must  ofttimes  give  way  to 
the  superior  rights  of  the  public  and  the  ne- 
cessities of  the  occasion.  The  affidavits  of 
prejudice  being  of  no  force,  and  the  action 
of  the  Judge  in  calling  on  the  other  Judges 
having  been  purely  voluntary,  the  matter, 
rests  on  the  exercise  of  the  discretion  of  the 
district  Judge.  Mandamus  does  not  general- 
ly lie  to  control  the  exercise  of  Judicial  dis- 
cretion. 26  Cyc.  188.  Had  he  simply  de- 
clined to  act  on  an  erroneous  claim  that  be 
was  dlsquallded,  the  writ  might  lie;  but  the 
return  shows  the  grounds  set  forth  above. 

The  writ  Is  quashed.  All  concur,  except 
MORGAN,  C.  J.,  not  partlcipathig. 


RACINE-SATTLET  MFG.   CO.   T. 
PAVLICEK. 

(Supreme  Court  of  North  Dalsota.    Jan.  30, 
1911.) 

(Svllaiut  hu  the  Court.) 

1.  Judgment  (§  151*)— Defattlt  Judgment— 
Relikf^Pkopeb  Procedure. 

Proper  procedure  for  relief  from  default 
judgment,  under  section  6884,  Rev.  Codes  1905, 
18  by  motion  to  vacate  the  same  based  on  an 
affidavit  of  merits  and  a  proposed  verified  an- 
swer. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §8  296-298;   Dec.  Dig.  i  151. •! 

2.  Judgment  (J  162*)— DerAULX  Judgmeht— 
Proceedings  "ro  Vacate  —  Affidavit  of 
Merits. 

On  such  an  application  the  affidavit  of  mer- 
its cannot  l>e  controverted  except  as  to  matters 
therein  stated  other  than  that  constituting  the 
merits  of  tlie  proposed  defense. 

[Ed.   Note. — For  other  cases,   see   Judgment, 
Cent.  EKg.  !  319;    Dec.  Dig.  §  162.*] 

3.  Appeal  and  Error  (|  837*)  —  Review — 
Obdeb  Vacating  Default  Judgment. 

On  an  appeal  from  an  order  vacating  a  de- 
fault judgment,  granted  on  such  an  application, 
only  the  order  with  the  moving  papers  on  which 
the  same  is  based  will  be  considered   by  this 


court.  Testimony  taken  subsequent  to  the  mi- 
ing  appealed  from  cannot  be  considered  with 
the  moving  papers  on  such  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  837.*] 

4.  Appeai  and  Ebbob  ({  957*)  —  Review — 
Ruling  on  Motion  to  Vacatk  Default 
Judgment. 

The  ruling  of  the  trial  court  on  a  motion 
to  vacate  a  default  judgment,  made  under  Rev. 
Sit  1903.  i  6884,  will  not  be  reversed  except  in 
cases  of  manifest  abuse  of  the  wide  judicial 
discretion  vested  in  the  trial  court  by  said  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3823;    Dec.  Dig.  1  957.*] 

6.  Judgment  (J  163*)- Default  Judgment- 
Pboobbdinos  to  Vaoatb  —  Discretion  of 
Coubt. 

The  exercise  of  the  court's  discretion  on 
such  an  application  should  tend  in  a  reasonable 
degree  to  bring  about  a  trial  on  the  merits, 
when  the  circumstances  are  such  as  to  lead  ttie 
court  to  hesitate  upon  the  motion  to  open  the 
default. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  f  163.*) 

6.  FoRMEB  Decisions  Reviewed. 

Former  decisions  of  this  court,  construing 
Rev.  8t  1905,  $  6884,  are  collected  and  review- 
ed in  the  opinion. 

(Additional  Syllabut  hy  Editorial  Btafi.) 

7.  Contracts  (§  128*)— Consideration— Cbim- 
INAL  Prosecution. 

A  promise  to  suppress  a  criminal  prosecu- 
tion will  not  support  a  promise  to  pay  money. 

[Ed.  Note.— For  other  cases,  see  Contracts,. 
Cent  Dig.  S|,  633-653;   Dec.  Dig.  g  128.  •) 

Appeal  from  District  Court,  Stark  County; 
Crawford,  Judge. 

Action  by  the  Racine-Sattley  Manufactur- 
ing Company  against  Sofia  Pavlicek.  EYom 
an  order  vacating  a  judgment  by  default, 
plaintiff  appeals.    Affirmed. 

Heffron  &  Baird,  for  appellant  Macfar- 
lane  &  Murtha,  for  respondent 

GOSS,  J.  Plaintiff  appeals  from  an  order 
made  March  6,  1909,  vacating  a  judgment  en- 
tered February  2, 1909,  by  default,  for  ?2,856, 
against  several  defendants,  one  of  whom  la 
the  respondent  Personal  service  of  sum- 
mons and  complaint  was  had  on  respondent 
on  January  2,  1909.  Execution  was  levied 
on  defendant's  real  estate  on  February  8th ; 
and  on  February  19th,  by  her  attorneys,  mo- 
tion was  made  to  vacate  said  judgment,  with 
leave  to  file  answer,  and  on  hearing  granted. 
Such  hearing  was  had  on  defendant's  affida- 
vit of  merits  and  a  proposed  verified  answer 
with  supporting  affidavit,  and  a  plaintiff's 
counter  affidavit  controverting  the  affidavit  of 
merits. 

Plaintiff  assigns  such  ruling  as  error,  urg- 
ing: (1)  No  sufficient  excuse  is  shown  for 
defendant's  default  in  failing  to  answer.  (2) 
That  the  affidavit  and  answer  do  not  con- 
stitute a  defense  to  pialntlflTs  cause  of  ac- 
tion.   (3)  That  the  action  of  the  trial  court 
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In  vacating  the  Judgment  was  an  unwarrant- 
ed abuse  of  discretion. 

We  can  summarize  the  affidavit  of  merit 
and  answer  into  the  following  statement: 
Respondent  Is  foreign  born  and  55  years  old, 
cnnnot  speak  or  understand,  read  or  write, 
English,  and  wholly  unacquainted  with  busi- 
ness methods.  In  1908,  at  her  son's  and 
plalntifT's  solicitation,  to  save  her  son  from 
criminal  prosecution  by  the  plaintiff,  and  for 
no  other  consideration,  she  executed  a  note 
for  $G00,  by  making  her  cross  for  her  sig- 
nature thereon ;  that  soon  thereafter,  because 
of  such  threats,  she  in  like  manner  signed 
the  note  sued  on.  then  supposing  she  was  re- 
executing  the  5600  note  for  the  same  purpose. 
After  the  service  of  summons  and  complaint 
upon  her,  she  spoke  to  the  son,  for  whom 
she  signed  the  note,  and  he  assured  her  that 
he  would  tend  to  the  matter  and  see  that  no 
trouble  came  to  her,  and  that  she  would  not 
have  to  pay  anything;  that  she  did  not  know 
that  these  papers  constituted  the  beginning 
of  the  lawsuit,  or  that  she  was  required  to 
answer  or  defend,  and  the  first  knowledge  of 
this  was  on  February  Sth,  when  levy  was 
made  under  execution  against  her  property, 
at  which  time  she  learned  from  the  sheriff 
through  an  Interpreter  that  one  of  the  notes 
she  bad  signed  by  her  mark  had  been  for 
$2,725  and  was  the  note  upon  which  this 
Judgment  was  entered.  On  February  12th 
she  came  to  Dickinson  and  consulted  with 
and  employed  attorneys,  and  was  by  them  ad- 
vised of  her  rights  in  the  premises;  "that 
she  has  fully  and  truthfully  disclosed  to  said 
attorneys  all  the  facts  and  circumstances  in 
regard  to  this  matter,  and  she  is  advised  by 
said  attorneys  that  she  has  a  good,  legal, 
Just,  and  equitable  defense  to  the  cause  of 
action  of  the  plalntifT ;  that  this  application 
Is  made  in  good  faith  and  not  made  for  pur- 
poses of  delay."  Her  proposed  answer  veri- 
fied by  her  attorney  sets  forth  purported  de- 
fenses of  want  of  consideration,  execution  of 
the  note  sued  on  under  plaintifTs  duress,  oc- 
casioned by  and  through  plaintHTs  threats  to 
prosecute  her  son  for  felony,  forgery,  if  not 
so  paid,  and  fraud  alleged  to  have  been  prac- 
ticed upon  her  in  obtaining  the  execution 
and  delivery  by  her  of  said  note.  Plaintiff 
at  the  hearing  oCTered  an  affidavit  controvert- 
ing defendant's  affidavit  of  merit,  alleging 
that  defendant  is  acquainted  with  and  can 
speak  English;  that  he  was  present  and  saw 
the  respondent  sign  the  note  set  forth  in  the 
complaint,  and  witnessed  her  signature 
thereto;  that  she  signed  the  same  freely  and 
voluntarily;  that  no  threats  toward  her  or 
her  son  were  made;  that  no  one  stated  to  her 
titat  the  note  was  for  only  $600;  that  the 
note  executed  was  for  $2,725.  On  hearing 
the  trial  Judge  granted  respondent's  motion, 
vacated  the  Judgment,  and  granted  her  leave 
to  serve  and  file  an  answer,  upon  the  pay- 
ment of  $50  term  fees,  which  were  tendered 
plaintiff's  attorney  and  by  him  refused.   This 


appeal  was  then  perfected.  Thereafter  re- 
spondent was  examined  on  plalntiers  appli- 
cation, under  the  provisions  of  the  statute 
relative  to  the  examination  of  adverse  par- 
ties before  trial,  and  her  testimony  then 
taken  was  filed  In  this  court,  and  over  re- 
spondent's objection  we  are  asked  to  pass 
upon  th*  same  in  connection  with  the  affida- 
vit of  merits  and  answer. 

This  court  will  not  consider  on  this  appeal 
any  record  other  than  that  before  the  trial 
Judge,  ou  the  motion  and  upon  which  the  or- 
der appealed  from  was  made.  Plaintiff 
could  have  examined  the  defendant  prior  to 
the  appeal  and  moved  thereon  the  trial  court 
to  have  set  aside  the  order  vacating  the  Judg- 
ment, and  reinstated  the  Judgment  in  force, 
and  from  a  denial  thereof  this  court  would 
have  been  in  position  to  review  such  tes- 
timony of  the  defendant;  but  this  court  will 
not,  on  plaintifTs  appeal,  consider  such  testi- 
mony taken  after  the  ruling  appealed  from 
was  made.  The  appeal  brings  before  us  for 
review  the  order  of  the  district  court,  to- 
gether with  the  affidavits  and  pleadings  ui)- 
on  which  such  order  is  based,  and  on  such 
record  the  question  of  whether  the  trial 
Judge  committed  an  abuse  of  discretion  in 
vacating  the  Judgment. 

Respondent  invokes  section  68S4  of  the  Re- 
vised Statutes  of  1905  as  her  grounds  for  ask- 
ing that  the  default  be  set  aside  and  she  be 
permitted  to  answer.  This  statute  provides 
that  the  court  may  "in  its  discretion  and 
upon  such  terms  as  may  be  Just  at  any  time 
within  one  year  after  notice  thereof  relieve  a 
party  from  a  Judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take. Inadvertence,  surprise  or  excusable  neg- 
lect and  may  supply  an  omission  in  any  pro- 
ceeding." This  statute  has  been  so  repeated- 
ly construed  by  our  own  court  that  it  is  al- 
most unnecessary  to  quote  other  authority 
ttian  our  own  decisions.  The  following  cas- 
es all  bear  upon  the  same  question  or  are 
involved  In  the  construction  of  the  statute 
quoted:  Gauthier  v.  Rusicka,  3  N.  D.  1,  53 
X.  W.  80;  Sargent  v.  Kindred,  5  N.  D.  8,  63 
N.  W.  151 ;  Nichells  v.  Nichells,  5  N.  D.  125, 
64  N.  W.  73,  33  L.  R.  A.  516,  57  Am.  St.  Rep. 
540;  Kirschner  v.  Kirschner,  7  N.  D.  291,  75 
N.  W.  252;  Thresher  Co.  v.  Holz,  10  N.  D. 
16,  84  N.  W.  581 ;  Wheeler  v.  Castor,  11  N. 
D.  347,  02  N.  W.  381,  61  Ia  R.  A.  740;  Fargo 
V.  Keeney,  11  N.  D.  484,  92  N.  W.  836;  Bra- 
seth  V.  Bottineau  Co.,  13  N.  D.  344,  100  N. 
W.  1082;  Martinson  v.  Marzolf,  14  N.  D. 
301,  103  N.  W.  037;  Keeney  v.  Fargo,  14  N. 
D.  419, 105  N.  W.  92;  Olson  v.  Sargent  Coun- 
ty, 15  N.  D.  146,  107  N.  W.  43;  Marin  v.  Pot- 
ter, 15  N.  D.  284,  107  N.  W.  970;  Hunt  v. 
Swenson,  15  N.  D.  512,  106  N.  W.  41;  Colean 
Co.  V.  Feckler,  16  N.  D.  227,  112  N.  W.  993; 
Piano  Co.  V.  Doyle,  17  N.  D.  386,  116  N. 
W.  529,  17  Ia  R.  A.  (N.  S.)  606;  Schouweiler 
V.  Allen,  17  N.  D.  610,  117  N.  W.  866;  Cline 
▼.  DufTy,  129  N.  W.  76;  Bank  t.  Branden, 
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126  N.  W.  102,  27  L.  R.  A.  (N.  S.)  858;  and 
Wllllama  ▼.  School  District  et  al.  (decided  at 
this  term)  129  N.  W.  1027. 

As  the  questions  Involved  in  this  case  are 
often  before  trial  courts  for  determination, 
and  that  on  varying  facts  and  under  differ- 
ent circumstances,  each  case  dei)endlng  more 
or  less  upon  the  facts  and  circumstatfcea  pe- 
culiar to  it,  in  deciding  the  case  before  us 
it  might  be  useful,  so  far  as  Is  necessary  to 
decide  the  questions  raised  in  this  case,  to 
briefly  review  the  decisions  of  our  own  court 
on  this  statute. 

The  procedure  to  obtain  relief  from  a  de- 
fault Judgment  is  by  motion  to  vacate  the 
same  with  leave  to  answer  on  the  merits. 
Proper  practice  requires  this  to  be  done  by 
the  service  of  an  affidavit  of  merits  and  pro- 
posed answer  and  the  presentation  of  the 
same  to  the  trial  Judge  with  a  motion  to  va- 
cate the  Judgment  with  leave  to  answer.  See 
Oauthler  v.  Ruslcka,  3  N.  D.  1,  53  N.  W.  80; 
Sargent  v.  Kindred,  5  N.  D.  8,  63  N.  W.  151 ; 
Kltzman  v.  Thresher  Co.,  10  N.  D.  26,  84 
N.  W.  585;  Thresher  C!o.  v.  Hola,  10  N.  D. 
16,  84  N.  W.  681;  Wheeler  v.  Castor,  U  N. 
D.  847,  92  N.  W.  381,  61  L.  R.  A.  746.  The 
affidavit  of  merits  is  necessary  in  all  cases 
when  tike  application  is  made  under  the  pro- 
visions of  the  statute  quoted  (section  6SS4), 
and,  in  the  absence  of  an  allegation  of  fraud 
as  a  .basis  for  the  vacation  of  the  Judg- 
ment, such  motion  Is  never  granted  with- 
out au  affidavit  of  merits.  See  Sargent  v. 
Kindred,  5  N.  D.  8,  63  N.  W.  151 ;  Klrsch- 
ner  v.  KIrschner,  7  N.  D.  291,  75  N.  W.  252; 
Wbeeler  v.  Castor,  11  N.  D.  347,  92  N.  W. 
381,  61  li.  R.  A.  746.  A  verified  answer,  bow- 
ever,  may  in  the  discretion  of  the  court  be 
deemed  unnecessary  and  the  Judgment  be  va- 
cated on  an  affidavit  of  merit  technically  cor- 
rect Wheeler  v.  Castor,  11  N.  D.  347,  92  N. 
W.  381,  61  I*  R.  A.  746.  Where  the  affidavit 
of  merit  is  insufficient  and  the  answer  un- 
verified, it  is  error  to  vacate  a  Judgment  ren- 
dered by  default.  Oauthler  v.  Rusicka,  8  N. 
D.  1,  53  N.  W.  80.  An  affidavit  of  merits 
shonld  state  facts,  not  conclusions,  should  be 
specific,  positive,  and  not  evasive  or  too  gen- 
«ral.  Marin  v.  Potter,  15  N.  D.  284,  107  N. 
W.  970.  The  application  for  vacation  of  the 
default  must  be  seasonably  made,  and  the 
question  of  whether  it  has  been  so  made  is  a 
question  for  the  determination  of  the  trial 
court  in  the  exercise  by  it  of  the  same  dis- 
cretion as  is  vested  in  it,  and  that  must  gov- 
ern it  in  determining  all  questions  involved 
in  such  an  application.  Keeney  v.  Fargo,  14 
N.  D.  419,  105  N.  W.  92;  Cline  V.  Duffy,  129 
N.  W.  73. 

The  affidavit  of  merits  cannot  be  contro- 
verted as  to  facts  therein  recited,  so  far  as 
the  same  purports  to  state  the  proposed  de- 
fense on  the  merits.  In  Thresher  Co.  v.  Holz, 
10  N.  D.  17,  84  N.  W.  581,  the  court  cites 
numerous  authorities  and  lays  down  the  rule 
for  this  Jurisdiction  that  counter  affidavits  i 
to  the  affidavit  of  merits  are  inadn)lsslble  to  1 


controvert  tbe  alleged  merits  of  the  defense, 
bat  are  admissible  as  bearing  on  tbe  facts 
submitted  by  the  moving  party  as  an  excuse 
for  his  default  in  answer  or  his  delay  or 
laches  in  making  application  for  relief  from 
the  default  Judgment  In  other  words,  the 
merits  of  the  defense  must  be  determined  on 
tbe  affidavit  of  merits  and  proposed  answer 
outlining  tbe  issues  proposed  to  be  litigated, 
if  a  trial  be  granted ;  while  the  facts  subse- 
quent to  the  events  constituting  the  merits 
explaining  the  reasons  for  default  in  an- 
swer, the  delay  or  laches  in  moving  for  vaca- 
tion of  a  Judgment  are  properly  triable  on 
affidavits  present^  by  either  or  both  parties 
at  the  time  of  the  hearing  of  tbe  motion  for' 
vacation  of  Judgment  and  upon  which  affi- 
davits the  court  must  determine  the  prelim- 
inary question  of  whether  the  default  shall 
be  set  aside,  considering  with  such  affidavits 
the  proposed  uncontrovertible  prima  facie  de- 
fense set  out  In  the  affidavit  of  merits  and 
proposed  answer. 

Plaintiff  urges  that  defendant  was  guilty 
of  laches  in  not  answering  the  summons  and 
complaint  served  January  2d,  and  in  not 
moving  to  vacate  prior  to  February  19th  fol- 
lowing the  judgment  entered  by  default  on 
the  Intervening  February  2d.  Defendant  re- 
ceived her  first  notice  of  the  Judgment  Feb- 
ruary 8th  and  employed  attorneys  February 
12th,  and  one  week  thereafter,  February  19th, 
served  the  motion  to  vacate  on  which  these 
proceedings  are  before  this  court  on  appeal. 
-"While  the  moving  party  has  the  burden  of 
showing  diligence,  and  unless  the  same. af- 
firmatively appears  the  court  will  not  exer- 
cise Its  discretion"  (Wheeler  v.  Castor,  11 
N.  D.  347,  92  N.  W.  381,  61  L.  R.  A.  746),  yet 
under  the  same  authority  "a  reasonable  pe- 
riod must  elapse  in  which  advice  of  counsel 
could  be  sought  and  obtained.  To  this  must 
be  added  a  reasonable  time  for  counsel  to 
prepare  and  serve  the  papers  after  deciding 
upon  a  proper  course  to  pursue  in  the  case." 
More  delay  than  in  this  case,  in  the  making 
of  application  for  relief  from  default  was 
held  a  matter  for  the  decision  of  the  trial 
court  in  its  discretion,  and,  when  permitted, 
sustained  as  not  an  abuse  of  discretion,  in 
Fargo  V.  Keeney,  11  N.  D.  484,  92  N.  W.  83«i ; 
Wheeler  v.  Castor,  11  N.  D.  347,  92  N.  W. 
381,  61  U  R.  A.  746;  Thresher  Co.  v.  Hol«, 
10  N.  D.  17,  84  N.  W.  581 :  Olson  v.  Sargent 
County,  16  N.  D.  147,  107  N.  W.  43.  Under 
the  promptness  with  which  defendant  acted 
after  actual  notice  of  Judgment  in  this  case, 
she  was  not  guilty  of  laches,  and  tbe  discre- 
tion of  the  court  was  not  abused  In  entertain- 
ing her  application  so  far  as  tbe  question  of 
time  was  concerned. 

The  next  question  for  consideration  Is  re- 
garding the  sufficiency  of  tbe  affidavit  of 
merits  and  proposed  answer ;  plaintlfTs  coun- 
sel contending  that  the  court  was  not  Justi- 
fied thereunder  in  vacating  the  Judgment. 
The  affidavit  of  merits  with  the  proposed  an- 
swer constitutes  a  prima  fade  defense  when 
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taken  as  tme,  as  It  mast  Inasmucli  as  It  can- 
not be  controrerted  bo  far  as  the  merits  of 
the  defense  are  concerned,  and  amounts  to  a 
defense  of  want  of  consideration  for  the  note, 
charging  that  the  same  was  without  other 
consideration  than  to  suppress  a  criminal 
prosecution  for  felony.  That  a  promise  to 
suppress  such  a  criminal  prosecution  will 
not  support  a  promise  to  pay  money,  see 
Smith  V.  Steeley,  80  Iowa,  738,  45  N.  W. 
912;  Meech  t.  Lee,  82  Mich.  274,  46  N.  W. 
3S3 ;  9  Cyc.  503 ;  and  cases  cited'  from  many 
jurisdictions.  That  a  want  of  consideration 
is  a  defense  to  a  promissory  note  is  elemen- 
tary and  has  been  so  decided  in  Andrews  t. 
Schmidt  &  Deschenes,  10  N.  D.  1,  84  N.  W. 
56S. 

The  affidavit  of  merits  shows  a  prima  facie 
defense  and  invokes  the  discretion  of  the 
court  as  to  whether  to  vacate  the  Judgment 
and  permit  answer.  Such  discretion  of  the 
court  is  defined  as  follows:  "In  such  cases 
the  application  invokes  the  sound  Judicial 
discretion  of  the  court  to  which  it  Is  ad- 
dressed, and  in  all  such  cases  It  is  well  set- 
tled that  there  can  be  no  reversal  of  the 
ruling  of  the  court  below  by  a  reviewing 
court,  except  where  the  court  of  review  finds 
that  the  trial  court  abused  the  discretion 
vested  In  it  by  law.  The  mere  fact  that  the 
appellate  court  does  not  entirely  agree  with 
the  court  of  original  Jurisdiction  in  Its  rul- 
ings does  not  suffice  to  show  a  case  of  abuse 
of  discretion  within  the  meaning  of  the  au- 
thorities." Fargo  V.  Keeney,  11  N.  D.  484- 
490,  92  N.  W.  836,  839:  Cllne  v.  DuflTy,  129 
N.  W.  75. 

It  Is  to  be  noticed  that  the  statute  in  permit- 
ting pleading  after  time  vests  the  court  with 
"Its  discretion"  in  such  matter,  and  it  has  been 
held:  "Such  an  application  does  not  rest  up- 
on any  inflexible  rule  of  law  or  strict  legal 
right  In  motions  of  this  character  the  trial 
court  exercises  the  powers  of  a  court  of  equi- 
ty." Wheeler  v.  Castor,  11  N.  D.  347,  92  N. 
W.  381,  61  L.  R.  A.  740.  And  "this  discretion 
vested  in  trial  courts  is  a  broad  one."  Kee- 
ney V.  Fargo,  14  N.  D.  419,  105  N.  W.  92; 
Olson  V.  Sargent  County,  13  N.  D.  146,  107 
N.  W.  43;  Colean  Co.  v.  Feckler,  16  N.  D.  227, 
112  N.  W.  903. 

In  case  of  doubt  of  propriety  of  granting 
an  application,  the  discretion  of  the  trial 
court  will  not  be  disturbed  on  appeal.  "The 
exercise  of  a  court's  discretion  ought  to  tend 
in  a  reasonable  degree  to  bring  about  a  Judg- 
ment on  the  merits  of  the  case,  and  when 
the  circumstances  are  such  as  to  lead  the 
court  to  hesitate  upon  the  motion  to  open  the 
default  it  Is  better,  as  a  rule,  that  the  doubt 
shonld  be  resolved  in  favor  of  the  applica- 
tion." Bla^k  on  Judgments  (2d  Ed.)  i  354; 
Bank  v.  Branden,  126  N.  W.  102,  27  L.  R.  A. 
(N.  S.)  858. 

In  the  light  of  the  foregoing  authorities 
from  our  own  state,  all  in  harmony,  we  must 


hold  the  affidavit  of  merits  and  verified  an- 
swer were  sufficient  to  invoke  the  favor  and 
discretion  of  the  trial  court  and  that  the 
trial  Judge  committed  no  abuse  of  discretion 
in  vacating  the  Judgment  with  leave  to  an- 
swer. Accordingly,  the  order  appcnied  from 
is  affirmed,  with  costs  of  this  appeal  taxed 
against  the  appellant.    All  concur. 


PAULSEN  V.  MODERN  WOODMEN  OP 

AMERICA. 

(Supreme  Court  of   North   Dakota.     Feb.   10, 

1911.) 

(SyUahut  by  ihe  Court.) 

1.  P1.EADING  (i  261*) —Amen DMEKT  of  An- 
swer—Insubancb— Actions— Disobbtion  OF 
CouBT— New  Defense. 

In  an  action  to  recover  on  a  beneficiary 
certificate,  the  sole  issue  was  whether  the  in- 
sured committed  aaidde,  which,  under  the  terms 
of  the  insurance  contract,  exonerated  the  de- 
fendant society  from  liability.  After  the  case 
was  called  for  trial  in  the  district  court,  defend- 
ant asked  leave  to  amend  its  answer  by  alleging 
an  additional  and  new  defense  predicated  upon 
alleged  fraud  and  breach  of  warranty  on  the 
part  of  the  insnred  in  effecting  such  insurance. 
Held,  for  reasons  stated  in  the  opinion,  that  it 
was  not  an  abase  of  discretion  to  deny  such 
motion. 

[Ed.    Note.— For  other   cases,    see    Pleading, 
Cent.  Dig.  i\  794-800;    Dec.  Dig.  |  201.*] 

2.  Pleading  (|  261*)— Life  Insubancb— Ac- 
tions—Amendment— Discketion  OF  COUBT. 

Trial  courts  are  vested  with  a  broad  discre- 
tion in  the  matter  of  permitting  or  refusing 
amendments  to  pleadings,  especially  wliere,  as 
in  the  case  at  bar,  the  proposed  amendment,  if 
granted,  would  necessitate  a  continuance  of  the 
cause  over  a  term. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent.  Dig.  M  794-800;   Dec.  Dig.  |  261.*] 

3.  Insubance  (I  825*)— Life  Insubanck— Ac- 
tion on  Policy— Question  of  Fact— Sui- 
cide. 

It  is  stipulated  as  a  fact  that  the  Insnred 
came  to  his  death  by  means  of  strychnine  poi- 
soning, but  whether  such  strychnine  was  ad- 
ministered by  deceased,  and,  it  so,  whether  the 
same  was  thus  administered  with  suicidal  in- 
tent, is  left  to  mere  inference  by  the  testimony, 
and  was  a  question  of  fact  for  the  jury,  and 
not  a  question  of  law  for  the  court  to  decide. 
It  is  accordingly  held  that  the  trial  court  prop- 
erly denied  defendant's  motion  for  a  directed 
verdict. 

[E)d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  2009;  Dec.  Dig.  |  825.*] 

4.  Insurance  ({  817*)— Pbksumftions— Sui- 
cide. 

The  laWj  presumes  that  the  insured  did  not 
commit  suicide,  but  that  the  strychnine  was 
administered  through  accident  or  mistake,  and 
the  burden  of  proof  is  upon  defendant  to  over- 
come such  presumption. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  H  1999-2002;   Dec.  Dig.  §  817.*] 

5.  Tbial  (S  139*)- Questions  fob  Jubt. 

Where  a  fact  In  issue  rests  solely  upon  in- 
ferences to  be  deduced  from  other  facts,  and  it 
can  be  said  that  reasonable  men  might  fairly 
differ  as  to  the  inferences  to  be  deduced  from 
all  the  circumstances  disclosed,  it  is  a  proper 
case  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  332-365;   Dec.  Dig.  {  139.*] 
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6.  Appeal  akd  Sbbob  ({  873*)— Scope  of  Re- 
view—Appeal FBOX  JUDQUENT. 

An  appeal  from  a  judgment  alone  Is  inef- 
fectual to  bring  up  for  review  an  order  made 
subsequent  to  judgment,  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3460,  3461,  8522-3525; 
Dec  big.  i  873.*] 

7.  Appeal  and  Ebbob  (J  263*)— Review— Ne- 
cessity FOB  Exceptions— iRBTBucnoNS. 

Instructions  not  excepted  to  cannot  be  re- 
viewed. The  designation  by  counsel  of  certain 
portions  of  proposed  instructions  submitted  to 
them,  pursuant  to  the  provisions  of  section  7021, 
Rev.  Codes  1905,  is  not  equivalent  to  the  tak- 
ing of  exceptions  as  required  in  the  following 
section. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1516-1532;  Dec.  Dig.  t 
203.*] 

Appeal  from  District  Court,  Cass  County; 
Chas.  A.  PoUoclc,  Judge. 

Action  by  Jens  Paulsen  against  the  Mod- 
em Woodmen  of  America.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AfiSrmed. 

BenJ.  D.  Smith  and  V.  R.  Lovell,  for  ap- 
pellant Engerud,  Holt  &  Frame,  for  re- 
spondent 


FISE,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  district  court  of  Cass  county. 
The  action  was  brought  to  recover  the  sum 
of  $2,000  and  interest  claimed  to  be  due 
plaintlir  under  a  beneficiary  certificate  is- 
sued by  defendant  to  one  Soren  Peter  Paul- 
sen in  due  form,  in  the  year  1900,  and  at  the 
time  of  the  d^ath  of  said  Paulsen,  which  took 
place  on  May  16,  1007,  the  plaintiff  was  the 
beneficiary  named  in-  such  certificate.  The 
complaint  is  in  the  usual  form,  alleging  the 
issuance  of  such  beneficiary  certificate, 
wherein  and  whereby  defendant  promised 
and  agreed,  In  consideration  of  the  payment 
of  certain  dues  and  assessments  by  said  Paul- 
sen to  defendant,  to  pay  to  the  beneficiary 
named  therein,  In  the  event  of  the  death  of 
said  Paulsen  while  a  member  of  said  defend- 
ant society  in  good  standing,  the  sum  of  $2,- 
000  upon  the  presentation  to  it  of  proofs  of 
the  death  of  the  insured ;  that  the  said  in- 
sured during  his  life  complied  with  all  con- 
ditions and  requirements  of  such  contract  on 
bis  part  to  be  kept  and  performed,  and  that 
in  due  time  proofs  of  death  were  duly  made 
to  the  defendant  but  that  it  refuses  to  pay 
to  the  plaintiff,  as  beneficiary,  any  part  of 
the  sum  thus  agreed  to  be  paid  by  the  terms 
of  such  contract  of  insurance. 

The  answer  admits  the  issuance  of  the 
benefit  certificate  mentioned  in  the  complaint 
as  therein  alleged.  The  answer  then  alleg- 
es that  its  by-laws  and  application  for  mem- 
bership form  a  part  of  such  contract  of  In- 
surance, and  that  section  65  of  its  by-laws 
provides:  "If  any  member  of  this  society 
holding  a  benefit  certificate  heretofore  or 
hereafter  Issued,  shall,  within  three  years 
after  becoming  a  beneficial  member  of  this 


society,  die  by  his  own  hand,  except  by  ac- 
cident, whether  sane  or  insane,  •  •  ♦  big 
benefit  certificate  shall  thereby  become  null 
and  void.  •  •  ♦••  The  answer  then  al- 
leges "that  within  three  years  after  becom- 
ing a  beneficial  member  of  this  society  he, 
the  said  Soren  P.  Paulsen,  came  to  his  death 
by  his  own  hand;  that  is  to  say,  his  death 
was  caused  by  strychnine  administered  by 
his  own  hand,  and  not  by  accident  and  be 
thereby  did  end  his  life,  by  reason  whereof 
the  said  benefit  certificate  herein  sued  on 
became  absolutely  null  and  void,  and  this  de- 
fendant was  thereby  released  .from  any  and 
all  liability  thereon." 

It  will  thus  be  seen  that  the  sole  issue  was 
whether  the  insured  committed  suicide.  The 
facts  are  practically  all  stipulated.  At  the 
trial  plaintiff  offered  in  evidence  the  benefit 
certificate,  together  with  the  application 
therefor ;  also  those  portions  of  the  stipulat- 
ed facts  showing  the  death  of  Soren  P.  Paul- 
sen, as  alleged,  and  that  due  proofs  of  death 
were  submitted  to  defendant  by  plaintiff,  and 
rested.  Whereupon  defendant  offered  in  ev- 
idence the  entire  stipulations  of  fact  and 
rested.  Whereupon  both  parties  moved  for 
a  directed  verdict  and  each  motion  was  de- 
nied, and  the  cause  submitted  to  the  jury, 
pursuant  to  written  Instructions  of  the  trial 
judge,  and  a  verdict  returned  in  plalntllTs 
favor  for  the  amount  prayed  for  in  the  com- 
plaint Thereafter  and  on  December  10, 
1008,  judgment  was  duly  rendered  and  given 
in  plaintiff's  favor  on  such  verdict  from 
which  judgment  defendant  appeals. 

Appellant  assigns  error  as  follows:  "(!> 
The  court  erred  In  refusing  to  permit  the  de- 
fendant to  serve  and  file  an  amended  answer 
setting  up  the  second  afilrmative  ground  for 
defense.  (2)  The  court  erred  In  refusing  to 
grant  defendant's  motion  to  postpone  the 
case  over  the  term.  (3)  The  court  erred  in 
denying  defendant's  motion  to  instruct  the 
jury  to  return  a  verdict  in  its  behalf.  (4) 
The  court  erred  in  submitting  the  case  to  the- 
jury  for  determination.  (5)  The  court  erred 
in  overruling  defendant's  motion  for  a  new 
trial.  (6^  The  court  erred  in  instructing  the 
jury:  'If  you  conclude  from  the  evidence- 
that  Paulsen  knowingly  swallowed  the  strych- 
nine, then  you  must  determine  from  the  ev- 
idence whether  he  took  it  knowing  it  to  be- 
poison,  and  with  the  intent  to  end  his  life. 
If  he  swallowed  the  poison  by  mistake,  or  If 
he  took  an  overdose  by  mistake,  then  it 
would  not  be  suicide  or  self-destruction  with- 
in the  meaning  of  this  contract  of  insur- 
ance.' " 

Respondent  by  way  of  a  preliminary  mo- 
tion, has  raised  several  practice  questions, 
and  counsel  luive  stipulated  that  such  pre- 
liminary motion  may  be  submitted  with  the- 
merits  of  the  cause.  In  view  of  the  conclu- 
sion reached  on  the  merits,  we  shall  not  take 
the  time  necessary  to  a  decision  of  the  prac- 
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tlce  questions  raised  by  such  motion,  as  It 
would  serve  no  useful  purpose  at  this  time. 

Appellant's  first  two  assignments  of  error 
may  be  considered  together,  as  they  relate 
to  the  rulings  of  the  court  in  denying  leave 
to  amend  the  answer  and  continue  the  case 
over  the  term.  We  are  entirely  clear  that 
those  assignments  are  without  merit.  Con- 
cededly,  a  continuance  was  necessary,  but 
only  necessary  in  the  event  an  amendment  to 
the  answer  as  prayed  for  was  permitted. 
The  proposed  amendment  would  Introduce  a 
wholly  new  defense.  The  motion  was  not 
made  antU  about  the  time  the  case  was  call- 
ed for  trial.  Furthermore,  no  sufficient  ex- 
cuse was  offered  for  Its  failure  to  plead  such 
new  defense  in  its  original  answer,  or  for 
Its  delay  In  moving  to  amend  after  acquiring 
knowledge  of  the  facts  constituting  its  al- 
leged new  defense.  The  affidavit  on  which 
such  motion  was  based  reveals  the  fact  of 
such  knowledge  on  defendant's  part  for  at 
least  several  months  before  the  trial.  Dil- 
igence in  making  such  motion  was  essential, 
and  the  apparent  lack  of  such  diligence,  to- 
gether with  the  want  of  any  valid  excuse 
therefor,  was  alone  sufficient  to  warrant  the 
ruling  complained  of.  The  contention  that 
such  delay  was  excused  by  the  conduct  of 
plaintiff's  counsel  is  not  tenable.  The  ut- 
most that  can  properly  be  claimed  is  that 
the  letter  written  by  plaintiff's  attorneys  fur- 
nished a  valid  excuse  for  a  portion  of  such 
delay.  Moreover,  a  conclusive  answer  to  ap- 
pellant's contention  Is  the  fact  that  the  af- 
fidavit used  as  a  basis  for  the  motion.  In  so 
far  as  It  purports  to  set  forth  facts  in  sup- 
port of  the  additional  defense  of  fraud  and 
breach  of  warranty,  Is  upon  Information  and 
belief  merely,  without  any  attempt  to  state 
the  sources  of  such  Information  or  belief; 
nor  Is  It  shown  with  any  degree  of  certainty 
that  the  depositions  of  the  witnesses.  If  tak- 
en, would  prove  or  tend  to  prove  the  new  de- 
fense sought  to  be  rieaded.  In  the  light  of 
such  showing  we  oecUne  to  hold  that  the 
trial  court  abused  the  discretion  vested  in  it 
in  such  cases.  It  is  firmly  settled  that  such 
discretion  Is  very  broad  and  Its  exercise  wll' 
not  be  interfered  with,  except  in  a  clear  case 
of  an  abuse  thereof. 

This  brings  us  to  appellant's  third  assign- 
ment which  Is  predicated  upon  the  ruling  de- 
nying Its  motion  for  a  directed  verdict.  Un- 
der the  Issues  as  narrowed  by  the  stipula- 
tions, but  one  controverted  question  remain- 
ed for  determination,  viz.:  Did  the  Insured 
commit  suicide  by  intentionally  taking  strych- 
nine, or  was  It  a  case  of  accidental  poison- 
ing? That  deceased  came  to  his  death  by 
strychnine  poisoning  Is  expressly  stipulated 
as  a  fact,  but  there  Is  no  direct  proof  as  to 
how,  why,  or  with  what  intent  such  poison 
was  administered,  or  by  whom  the  same  was 
administered.  All  these  Important  matters 
are  left  wholly  to  inference  from  the  dr- 
cnmstances  surrounding  Paulsen's  death  as 
disclosed  in  the  record.    Briefly  stated  the 


circumstances  are  these:  On  the  evening 
preceding  his  death  deceased  was  arrested  at 
his  cabin,  which  was  located  in  a  canyon  in 
the  Oallatln  Basin,  Mont  Such  arrest  was 
made  by  one  Ferguson,  a  deputy  game  war- 
den of  Gallatin  county,  and  one  Sales,  under- 
sheriff  of  said  county.  The  cause  for  such 
arrest  Is  not  stated,  but  presumably  it  was 
for  infraction  of  the  game  laws  of  Montana. 
What  took  place  after  the  arrest  was  nar- 
rated by  the  witnesses  at  the  coroner's  In- 
quest In  substance  as  follows:  The  officers, 
together  with  Paulsen  and  one  Bartholomew, 
started  down  the  canyon  and  after  driving 
a  short  distance  Paulsen  was  required  to 
alight  from  the  vehicle,  and  his  pockets  and 
person  were  searched  by  the  deputy  game 
warden  and  he  found  nothing  except  some 
elks'  teeth,  and  he  testified  that  if  he  bad 
any  strychnine  It  must  have  been  concealed 
in  his  shoes.  They  then  continued  their  Jour- 
ney to  Burrows'  place,  where  they  had  supper, 
and  about  10:30  the  officers  and  Paulsen  went 
to  bed  In  a  room  containing  two  beds ;  the  of- 
ficers sleeping  in  one  bed  and  Paulsen  in  the 
other  bed  Just  across,  but  In  reach  of  them. 
Paulsen  ate  a  big  supper  and  was  apparent- 
ly in  good  spirits  during  the  evening.  About 
1^  hours  after  retiring  Ferguson  was  awak- 
ened by  moans,  and  found  Paulsen  In  con- 
vulsions. He  asked  him  what  was  the  mat- 
ter, and  he  couldn't  get  very  much  informa- 
tion from  btm,  but  Paulsen  said  it  would  be 
all  right  pret^  soon.  On  being  asked  If  It 
was  pleurisy  that  was  paining  him  he  an- 
swered, "Yes."  These  convulsions  continued 
at  brief  Intervals  until  about  1:30  o'clock  the 
next  morning,  when  he  died.  During  one  of 
the  convulsions  he  requested  Bartholomew 
to  "put  a  bullet  through  me.  please,"  and 
then  asked  for  a  drink  of  water.  The  wit- 
ness Bartholomew  had  been  acquainted  with 
Paulsen  for  some  time  prior  thereto,  and 
testified  that  be  seemed  to  be  contented  and 
quite  happy,  and  never  had  said  anything 
about  committing  suicide.  After  the  body 
was  removed  a  vial  containing  strychnine 
was  found  under  the  bed  occupied  by  Paul- 
sen. 

As  before  stated,  the  only  evidence  offered 
consisted  of  the  stipulations  and  the  written 
testimony  taken  at  the  coroner's  inquest, 
which  testimony  was  read,  pursuant  to'stipu- 
lation.  The  vital  question  is,  therefore, 
whether,  as  appellant  contends,  the  circum- 
stances conclusively  establish  suldde,  as  a 
matter  of  law.  If  this  question  must  be  an- 
swered in  the  affirmative,  it  follows  as  a  nec- 
essary conclusion  that  the  court  erred  In  sub- 
mitting the  case  to  the  Jury.  In  deciding  this 
question  we  are  controlled  by  certain  well-es- 
tablished rules.  The  presumption  is  that 
Paulsen  did  not  commit  suicide,  but  that  the 
strychnine  was  administered  through  accident 
or  mistake.  Soules  v.  Bro.  of  Amer.  Yeo.  (N. 
D.)  120  N.  W.  760;  Clemens  et  al.  v.  R.  N.  of 
A.,  14  N.  D.  lie,  103  N.  W.  402;  Stevens  v. 
Con.  Gas.  Co..  12  N.  D.  469.  97  N.  W.  862. 
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and  cases  cited.  And  the  burden  Is  on  de- 
rendant  to  overcome  such  presumption.  Or- 
dinarily the  question  of  what  Inferences  are 
deducible  from  the  evidence  Is  peculiarly  a 
question  for  the  Jury,  and  it  is  only  In  rare 
Instances  that  the  court  is  Justified  in  deter- 
mining such  question  as  a  matter  of  law.  If 
it  can  be  said  that  reasonable  men  may  fair- 
ly dlifer  as  to  the  Inferences  to  be  deduced 
from  all  the  circumstances  disclosed,  It  Is  a 
proper  case  for  the  Jury.  Stevens  v.  Con. 
Cas.  Co.,  supra.  As  said  by  the  Supreme 
Judicial  Court  of  Massachusetts:  "It  Is  not 
often,  where  a  party  has  the  burden  of  prov- 
ing a  fact  by  the  testimony  of  witnesses,  that 
the  Jury  can  be  required  by  the  court  to  say 
that  the  fact  Is  proved.  They  may  disbe- 
lieve the  witnesses.  If  the  conclusion  is  to 
be  reached  by  drawing  inferences  of  fact 
from  other  facts  agreed,  ordinarily  the  Jury 
alone  can  draw  these  inferences.  It  Is  only 
when  no  Inferences  are  possible,  except  those 
which  lead  to  one  conclusion,  that  the  Jury 
can  be  required  to  find  a  proposition  affirma- 
tively established."  Anthony  v.  Accident 
Ass'n,  162  Mass.  354, 38  N.  E.  973,  26  L.  R.  A. 
406,  44  Am.  St.  Rep.  367. 

Applying  the  foregoing  rules  or  tests  to 
the  facts  in  the  case  at  bar  we  are  constrain- 
ed to  hold,  as  did  the  trial  court,  that  the 
question  was  one  of  fact  for  the  Jury,  and 
not  one  of  law  for  the  court,  to  decide. 
While,  If  we  were  the  triers  of  the  facts,  our 
decision  might  have  been  contrary  to  that  of 
the  Jury,  we  are  not  prepared  to  say  that 
but  one  conclusion  or  inference  could  proi>- 
erly  be  deduced  from  the  facts.  This  being 
true  our  duty  is  plain  under  the  law.  See 
authorities  above  cited. 

Appellant's  fourth  assig^nment  presents  the 
same  point  as  the  preceding  assignment. 

The  fifth  assignment  challenges  the  cor- 
rectness of  the  order  denying  defendant's 
motion  for  a  new  trial.  Such  ruling  is  not 
properly  before  us  for  review,  for  the  man- 
ifest reason  that  such  order  was  made  long 
after  Judgment,  and  the  appeal  Is  from  the 
Jodgment  alone.  It  needs  no  argument  In 
support  of  the  proposition  that  an  appeal 
from  the  Judgment  Is  Ineffectual  to  bring  up 
for  review  orders  made  subsequent  to  such 
Judgment  This  court  has  expressly  settled 
this  question  in  this  state.  Hedderich  v. 
Iledderich,  18  N.  D.  488,  123  N.  W.  276. 

The  next  and  last  assignment  of  error 
challenges  the  correctness  of  a  certain  por- 
tion of  the  instructions  to  the  Jury.  We  are 
powerless  to  consider  this  assignment,  for 
the  obvious  reason  that  no  exception  was 
taken  to  the  giving  of  the  instruction  com- 
plained of.  Appellant  evidently  proceeded 
upon  the  theory  that  where,  pursuant  to  the 
provisions  of  section  7021,  Rev.  Codes  1905, 
the  trial  court  required  counsel  to  designate 
the  parts  of  the  proposed  instructions  which 
be  deems  improper  or  objectionable  and  coun- ' 


sel  designates  such  objections  accordingly, 
that  this  is  equivalent  to  taking  an  excep- 
tion to  the  giving  of  such  instructions.  The 
statute  is  not  susceptible  of  such  a  construc- 
tion. That  portion  of  section  7021  applica- 
ble to  the  point  here  under  consideration 
reads  ap  follows:  "The  court  may  •  •  * 
submit  the  written  instructions,  which  it  pro- 
poses to  give  ♦  ♦  ♦  to  counsel  •  •  * 
for  examination,  and  require  such  counsel 
after  a  reasonable  examination  thereof  to 
designate  such  parts  thereof  as  be  may  deem 
objectionable,  and  such  counsel  must  there- 
upon designate  such  parts  of  such  instruc- 
tions as  he  may  deem  improper,  and  there- 
after onlv  tuch  partB  to  designated  shall  be 
excepted  to  by  the  counsel  so  designating 
the  same."  The  portion  of  the  statute  which 
we  have  Italicized  clearly  contemplates  that 
exceptions  shall  be  preserved  as  provided  In 
the  next  section,  and  that  the  only  objects 
which  the  Legislature  had  in  view  were  to 
enable  the  court  to  become  apprised  of  the 
portion  of  the  proposed  Instructions  which 
were  deemed  objectionable,  and  to  restrict 
counsel.  In  filing  exceptions,  to  the  portions 
of  the  instructions  thus  designated  as  ob- 
jectionable, For  the  above  reasons  It  would 
be  Improper  to  express  any  opinion  as  to  the 
correctness  of  the  instruction  thus  chal- 
lenged. 

This  disposes  of  all  of  the  assignments, 
and,  finding  no  error,  the  Judgment  appealed 
from  is  affirmed.  All  concur,  except  MOR- 
GAN, C.  J.,  not  participating. 


GUILE  V.   LA  CROSSE  OAS  ft   EXyEC- 

TRIO  CO. 

(Supreme  Court  of  Wiscongln.     Feb.  21,  1911. 

Dissenting  Opinion  March  15,  1911.) 

1.  Mastkb  and  Servant  (iS  285,  286*)— In- 
juBiBs  TO  Servant  —  Neouoencb  —  Ques- 
tion FOB  JUBT. 

In  an  action  for  injuries  to  a  servant  by 
an  explosion  of  cas  which  leaked  from  retorts 
in  the  purifying  bouse  of  defendant's  gas  plant, 
whether  the  explosion  was  caused  by  an  electric 
spark  emitted  from  the  socket  of  an  electric 
lamp  in  the  purifying  room  or  by  a  lighted 
torch  carried  by  plaintiff,  and  whether  the  elec- 
tric light  appliance  Installed  in  the  purifying 
house  under  the  circumstances  was  a  reason- 
ably safe  equipment  for  such  a  room,  Xeld  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  1002-1050;  Dec  Dig.  H 
285,  286.*] 

2.  Masteb  and  Sebtant  ({  276*)— Injubieb 
TO  Servant— Notice  op  Injubt— Waives— 
Evidence. 

In  an  action  for  injuries  to  a  servant  bj 
an  explosion  in  defendant's  gas  factory,  evi- 
dence held  to  warrant  a  finding  that  defendant's 
officers  represented  to  plaintiff  that  it  was  not 
necessary  for  him  to  serve  a  notice  of  Injury 
and  claim  for  damages  required  by  St.  1S9S,  { 
4222,  as  a  condition  precedent  to  the  mainte- 
nance of  an  action  in  order  to  preserve  his 
claim  therefor. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  276.*] 
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3.  Master  and  Sbbvant  (|  252*)— Injxjbies 
TO  Sbbvant— Claim  fob  Dauaoes— Notice 
OF  INJUBT  —  Waives— LiMiTATioNa— Stat- 
utes. 

St  1898,  {'4222.  gubd.  5,  provides  that 
no  action  for  personal  injuries  Boall  be  main- 
tained, nnless  within  one  year  after  event  caus- 
ing the  damages  notice  in  writing  shall  be  serv- 
ed on  the  person  or  corporation  oy  whom  such 
damage  was  caused,  etc.  Held,  that  where  a 
servant  after  being  Injured,  while  in  defend- 
ant's employ,  by  reason  of  representations  of 
defendant's  officers,  was  induced  not  to  serve 
the  required  notice  within  the  time  specified, 
the  coiporation  was  thereafter  estopped  to  deny 
liability  because  of  such  omission. 

[Ed.  Note.— For  other  cases,  see  Master' and 
Servant.  Cent.  Dig.  i  806;    Dec.  Dig.  g  252.*] 
Marshall,  J.,  dissenting. 

Appeal  from  Circuit  Court,  La  Croase 
Oonnty;  A.  H.  Held,  Judge. 

Action  by  Anna  Guile,  as  executrix  of  the 
will  of  Henry  Marquardt,  deceased,  against 
the  La  Crosse  Gas  &  Electric  Company. 
Jndgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBrmed. 

This  is  an  action  to  recover  damages  for 
personal  Injuries  suffered  by  the  plaintiff 
tbrongh  an  explosion  of  a  mixture  of  gas 
and  air  in  the  purifying  house  of  the  de- 
fendant's gas  plant.  It  Is  claimed  that  the 
explosion  was  caused  by  the  negligence  of 
tlie  defendant. 

The  defendant  made  its  gas  from  coal. 
The  gas  is  extracted  from  the  coal  by  apply- 
ing heat  to  the  retort  In  which  the  coal  is 
placed.  When  the  gas  has  been  extracted 
from  a  charge  of  coal  in  a  retort,  and  it  Is 
desired  to  recharge  the  retort  with  a  fresh 
supply  of  coal,  a  torch  is  used  to  light  the 
gas  remaining  in  the  retort  and  coke.  From 
the  retorts  the  gas  is  conducted  to  the  four 
purifying  boxes  in  the  purifying  house,  after 
undergoing  processes  which  are  not  material 
to  this  case.  These  boxes  are  between  11 
and  12  feet  in  width  and  between  14  and  15 
In  length.  Along  the  upper  edge  of  the  purify- 
ing boxes  was  a  trough  12  or  14  Inches  deep 
aronnd  the  whole  edge  of  the  box.  A  flange 
along  the  edge  of  the  covers  of  the  boxes  fit- 
ted Into  the  trough.  Water  poured  into  the 
troughs  sealed  the  boxes,  and  prevented  the 
escape  of  the  gas  from  the  boxes.  The  boxes 
extended  below  the  floor,  and  projected  about 
a  foot  above  the  floor  of  the  purifying  house. 
They  were  placed  in  a  row  lengthwise  of  the 
twxes  and  of  the  purifying  bouse,  and  were 
filled  with  oxide  of  iron,  mixed  with  shav- 
ings, to  remove  sulphur  hydrogen  from  the 
gas  passing  through.  The  door  Into  the 
purifying  honse  was  in  the  east  wall  of  the 
building  opposite  the  space  between  the  two 
center  boxes.  Tar  and  other  foreign  sub- 
stances were  removed  from  the  gas  while  it 
passed  from  the  retorts  to  the  gas  reservoirs. 
The  purifying  house  was  lighted  by  electric- 
ity. A  switch  outside  of  the  building  near 
the  door  controlled  the  three  lights  on  the 
one  drcnit  In  the  building.    One  of  the  lights. 


near  the  door  and  also  near  a  gauge,  had  a 
key  switch  in  the  socket,  which  could  be 
reached  from  the  floor,  and  which  could  con- 
trol this  light  if  the  carrent  was  turned  on 
through  the  outside  switch.  The  other  two 
lights  were  without  such  socket  key  switches, 
and  were  out  of  reach.  Whenever  the  re- 
torts are  overcharged,  so  that  gas  is  produc- 
ed more  rapidly  than  it  can  be  handled  in 
the  purifying  boxes,  when  the  gas  holder 
sticks  and  cannot  receive  the  gas  from  the 
purifying  boxes,  or  when  friction  in  the 
pipes  or  stoppages  therein  produce  an  over- 
pressure in  the  purifying  boxes,  this  over- 
pressure forces  the  water  from  the  troughs 
of  the  boxes,  and  allows  the  gas  to  escape  in- 
to the  room  of  the  purifying  house.  This  is 
known  as  a  "blow-out"  The  overpressure  of 
gas  in  the  purlfi^ing  boxes  may  be  temporary 
or  permanent.  If  temporary,  the  troughs 
are  refilled  with  water  and  the  box  thus  seal- 
ed again.  If  permanent,  other  measures 
must  be  taken  to  relieve  the  pressure  to  en- 
able the  production  of  gas  to  go  on.  There 
was  evidence  In  the  case  that  a  mixture  of 
gas  and  air  In  the  proportions  of  one  to  sev- 
en or  eight  would  be  very  explosive,  and 
might  be  exploded  by  the  spark  produced  by 
breaking  an  electric  current  with  a,  key 
switch,  such  as  was  in  use  on  the  light  near 
the  gauge  in  the  purifying  house. 

The  accident  happened  between  11 :30  p.  m. 
and  midnight  on  May  19,  1906.  Plaintiff  had 
worked  for  the  defendant  for  about  15 
months  as  laborer  and  fireman  and  3  or  4 
days  before  the  accident  he  had  been  made 
head  fireman.  As  bead  fireman  he  had 
charge  of  the  works,  and  had  two  other  fire- 
men under  him,  and  had  direct  control  of 
the  charging  of  the  retorts.  The  retorts  had 
l>een  charged,  and  the  firemen  were  about  to 
eat  lunch.  The  plaintiff  went  out  of  the  re- 
tort house  to  the  meter  room,  and  noticed 
that  the  meter  indicated  that  gas  was  not 
going  into  the  holder,  but  was  coming  from 
it  On  looking  Into  the  engine  room,  he 
found  everything  all  right  there,  but  on  go- 
ing out  of  doors,  he  heard  a  noise  in  the  puri- 
fying house,  which  meant  that  gas  was  es- 
caping because  of  a  blow-out.  The  plaintiff 
testified  that,  when  he  became  assured  that 
there  was  a  blow-out  be  went  into  the  re- 
tort house  and  told  the  firemen  of  It  and  di- 
rected them  to  bring  some  water.  They  ran 
out,  and  he  toolc  a  pall,  filled  it  with  water 
from  a  barrel  in  the  retort  house,  ran  with 
it  to  the  purifying  house,  and  poured  the  wa- 
ter into  the  seal  of  the  box  which  had  the 
blow-out  When  the  men  came  in  with  the 
pails  of  water,  he  showed  them  where  to 
pour  it,  and  told  them  to  get  more.  They 
went  out,  and  he,  needing  light  felt  for  the 
switch  near  the  door,  turned  the  key,  and 
immediately  an  explosive  flash  followed.  'The 
evidence  showed  that  the  side  walls  of  the 
purifying  house  were  blown  out  and  down. 
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the  roof  fell  upon  the  boxes  and  canght  fire 
from  the  burning  gas  which  was  escaping 
from  the  box  which  blew  out,  and  the  plain- 
tiff was  caught  under  the  roof,  and  severely 
injured  and  burned.  The  two  assistant  fire- 
men, Wagner  and  Dumke,  testified  that  the 
plaintiff  came  into  the  retort  house  as  they 
were  preparing  to  eat  lunch,  told  them  there 
was  a  blow-out,  and  directed  them  to  get 
some  water.  They  ran  for  water,  and  each 
carried  a  pall  of  water  into  the  purifying 
house  and  emptied  it  into  the  seal  of  the  box 
which  had  blown  out.  They  immediately 
turned  about  to  go  out  of  the  house  for  more 
water,  and  met  the  plaintiff  coming  toward 
the  house  with  a  pail  of  water  in  one  hand 
and  a  lighted  torch  in  the  other.  One  of  the 
assistant  firemen  testified  that  he  told  the 
plaintiff  to,  "Look  out  for  the  torch!"  The 
other  testified  that  he  heard  the  other  fire- 
man call  out  something  about  a  torch.  They 
had  gone  but  a  short  distance  from  the  build- 
ing when  the  explosion  occurred.  One  of 
these  firemen  telephoned  for  the  fire  depart- 
ment, notified  the  officers  of  the  defendant 
of  the  accident,  and  then  removed  some  of 
the  debris,  and  from  the  ruins  pulled  the 
plaintiff,  who  was  lying  under  the  roof  near 
the  hurning  gas,  and  was  being  burned  by  It. 
The  fire  department  responded,  extinguished 
the  fire,  and  in  doing  so  sealed  the  purify- 
ing box  and  extinguished  the  gas. 

The  theory  of  the  defendant  is  that  the  ex- 
plosion was  caused  by  the  lighted  torch 
which  it  is  claimed  the  plaintiff  carried  into 
the  purifying  room  filled  with  escaping  gas. 
As  tending  to  support  this  theory,  there  was 
evidence  by  the  officers  of  the  company  that 
the  plaintiff  admitted  while  at  'the  hospital 
that  he  had  carried  the  lighted  torch  into 
the  building.  One  of  the  officers  testified 
that  he  had  tested  the  lights  that  day  and 
found  them  all  right.  An  officer  of  the  com- 
pany testified  that  the  next  day  he  found 
the  torch,  the  plaintilTB  hat,  and  the  pall  in 
which  he  carried  water  near  the  door.  One 
of  the  officers  testified  that  he  had  turned 
off  the  current  from  the  purifying  house  by 
the  outside  switch,  leaving  no  current  in  the 
wires,  about  an  hour  before  the  explosion. 
The  firemen  testified,  )as  stated  above,  that 
the  plaintiff  carried  a  lighted  torch  toward 
the  building  shortly  before  the  explosion. 
One  of  them  testified  that  he  was  present 
when  the  torch  was  picked  up  the  next  day, 
and  that  when  work  was  resumed  that  night, 
and  it  was  desired  to  light  the  gas  in  the  re- 
torts preparatory  to  recharging  them,  it  was 
necessary  to  make  a  new  torch  because  the 
one  which  had  been  used  for  this  purpose 
was  missing.  There  was  evidence  tending  to 
show  that  the  plaintiff  was  not  fully  con. 
sdous  when  be  was  interviewed  at  the  hos- 
pital, and  the  plaintifTs  daughter  testified  to 
admissions  of  the  two  firemen  that  the  plain- 
tiff did  not  have  a  torch  at  the  time  of  the 
explosion.     There  was  evidence  tending  to 


show  that  there  was  no  light  In  the  purify- 
ing house  when  the  firemen  went  into  it. 
The  plaintiff  testified  that  he  did  not  turn 
on  the  current  by  the  outside  switch,  and 
he  admitted  that  he  did  not  know  whether  or 
not  there  was  a  light  in  the  house  when  he 
went  in,  and  claimed  that,  if  there  was  such 
a  light,  it  was  obscured  by  the  steam  and 
vapors  arising  from  the  blow-out 

The  plaintiff  admits  that  no  notice  of  the 
accident  and  of  a  claim  for  compensation 
was  served  upon  the  defendant  within  a 
year.  There  was  evidence  that  the  officers 
of  the  defendant  told  the  daughter  of  the 
plaintiff  that  it  was  not  necessary  to  serve 
any  papers  upon  them,  that  any  damages 
would  have  to  be  paid  by  the  insurance  com- 
pany in  which  the  defendant  was  insured 
against  damages  because  of  injuries  to  em- 
ployes, that  the  officers  of  the  defendant  stat- 
ed to  the  daughter  of  the  plaintiff  that  they 
would  do  all  they  could  to  obtain  damages 
for  the  plaintiff  from  the  insurance  com- 
pany ;  and  there  was  evidence  of  an  offer  of 
$100  from  the  insurance  company  to  the 
plaintiff  on  condition  that  he  would  give  an 
absolute  release  of  his  claim.  It  was  admit- 
ted that  the  offer  was  made  and  the  promise 
given  that  they  would  do  what  they  could 
to  obtain  something  from  the  insurance  com- 
pany for  the  plaintiff. 

The  Jury  found  by  special  verdict  that  the 
escaping  gas  in  the  purifying  house  was  ig- 
nited and  exploded  by  an  electric  spark  emit- 
ted from  the  electric  light  switch  inside  the 
house  when  the  plaintiff  operated  the  key 
at  the  socket  to  turn  on  the  light;  that  the 
electric  lighting  equipment  was  not  reason- 
ably safe  for  the  use  of  the  plaintiff  in  per- 
forming his  duties  in  defendant's  employ- 
ment; that  the  plaintiff's  injuries  were  the 
natural  and  probable  consequences  of  this 
want  of  reasonable  safety;  that  the  defend- 
ant ought  to  have  foreseen  that  the  plain- 
tiff's injuries  might  probably  result  from 
the  lack  of  such  reasonable  safety;  that 
the  defendant's  officers  represented  to  the 
plaintiff  that  it  was  not  necessary  for  the 
plaintiff  to  serve  notice  of  the  injury  and  of 
his  claim  for  damages  .In  order  to  preserve 
his  rights  against  the  defendant;  that  the 
defendant's  officers  represented  to  the  plain- 
tiff that  the  Insurance  company  was  bound 
to  pay  plaintiff's  damages;  that  the  plain- 
tiff, had  reasonable  grounds  for  believing 
from  these  statements  or  representations 
that  he  was  thereby  excused  from  serving  a 
notice  of  the  injuries  and  his  claim  for  dam- 
ages ;  and  that  the  failure  to  serve  tlie  no- 
tice was  caused  by  his  reliance  upon  these 
statements  and  representations.  The  dam- 
ages were  assessed  at  $10,750.  The  court  de- 
nied a  motion  to  change  the  verdict  and  for 
Judgment  on  the  verdict  as  changed,  denied 
a  motion  for  a  new  trial,  and  ordered  Judg- 
ment upon  the  verdict  This  Is  au  appeal 
from  the  Judgment 
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BlcConnell  &  Scbweizer  and  Woodward  & 
Xjees,  for  appellant.  Morris  &  Hartwell,  for 
respondent 

SIEBECEER,  J.  (after  stating  the  facta  as 
above).  The  finding  of  the  Jury  that  the  ex- 
plosion  was  caused  by  an  electric  spark  is 
assailed  by  appellant  as  an  Impossibility  un- 
der the  evidentiary  facts  of  the  case,  and 
It  is  argued  that,  if  it  be  assumed  that  the 
explosion  could  have  been  caused  by  such 
an  electric  spark,  then  the  verdict  cannot 
stand  because  plalntlfTs  evidence  on  this  sub- 
ject is  inherently  improbable,  and  is  im- 
peached by  the  physical  and  undisputed  facts 
In  the  case,  and  It  therefore  can  famish  no 
basis  for  an  inference  that  the  explosion 
"was  caused  in  this  way.  The  argument  is 
that  the  impossibility  of  an  explosion  by  an 
electric  spark  is  established  because  it  ap- 
pears without  dispute  that  the  electric  light 
•wires  within  the  purifying  room  were  dead ; 
that  Is,  that  tbey  were  not  ctiarged  with  elec- 
tricity. This  is  claimed  on  the  ground  that 
the  evidence  of  the  defendant's  officers  and 
employes  showed  that  no  electric  current 
conid  reach  these  wires  except  by  a  con- 
nection made  through  the  switch  on  the  out- 
side of  the  building,  and  that  it  conclusively 
appeared  that  the  cnrrent  tiad  been  switched 
off  at  that  point  by  Mr.  Speering  early  in 
the  evening,  that  it  appeared  that  no  one 
turned  it  on  before  the  explosion  occurred, 
and  that  the  darkness  of  the  ceiling  and 
pit  lights  within  the  room  up  to  the  time  the 
plaintiff  entered  it  to  seal  the  purifying  box 
with  water,  establish  that  there  was  no  cur- 
rent on  these  wires.  The  evidence  on  which 
the  appellant  relies  is,  however,  contradict^' 
ed  by  the  facts  as  testified  to  by  the  plaintiff, 
which  tend  to  show  that,  when  he  turned 
the  key  of  the  lamp  at  the  wall  near  the 
pnrlfying  box,  there  'was  an  instantaneous 
flash  and  explosion,  and  an  immediate  col- 
lapse of  the  building.  It  appears  that,  if 
an  electric  spark  was  emitted  from  the  sock- 
et of  a  lamp  like  the  one  in  use  at  this  place, 
it  was  likely  to  ignite  the  gas  as  mixed  with 
air  in  the  room  as  a  result  of  the  blow-out 

It  is  forthermore  contended  that  the  evi- 
dentiary facts  conclusively  show  that  tlie 
center  lights  in  this  room  were  Intact  and 
would  have  lighted  the  room  if  the  outside 
switch  had  been  turned  on,  and  that  the  evi- 
dence Indisputably  establishes  the  fact. that 
these  lights  were  not  lighted  when  the  plain- 
tiff entered  the  room  and  attempted  to  turn 
on  the  gauge  light.  True,  the  witnesses  stat- 
ed that  the  purifying  room  was  dark.  There 
Is  also  evidence  that  the  room  was  darken- 
ed from  the  blow-out  that  there  was  steam 
and  vapor  in  the  air  of  the  room,  that  there 
was  no  special  notice  taken  of  the  lights  by 
the  witnesses,  but  that  they  could  see  the 
boxes  and  where  to  pour  the  water  to  seal 
the  box.  Tbls  state  of  the  evidence  present- 
ed an  issue  of  fact  as  to  whether  or  not 
the  lights  were  in  fact  lightedj  and  whether 


or  not  the  wires  were  charged  with  an  elec- 
tric current.  The  inferences  on  this  subject 
were  for  the  Jury,  and  the  questions  were 
properly  submitted  to  them  for  determination. 
Hence,  we  cannot  disturb  the  rulings  of  the 
trial  court  to  this  effect. 

The  contention  is  made  that  the  court 
should  have  held  as  matter  of  law  that  the 
explosion  was  caused  by  a  lighted  torch  car- 
ried by  the  plaintiff.  The  evidence  material 
to  this  point  is  conflicting  and  contradictory, 
as  is  shown  by  the  foregoing  statement  and 
presented  a  question  of  inferences  therefrom, 
which  could  only  be  found  by  a  Jury,  and 
was  therefore  properly  submitted  to  them. 
The  evidence  sustaining  the  Jury's  findings 
on  these  questions  Is  not  of  the  kind  that 
deals  merely  in  conjecture  or  bare  possibil- 
ities, but  Is  direct  and  positive  on  the  sub- 
jects, and  from  it  the  Jury  had  the  right  to 
infer  that  the  explosion  was  caused  by  an 
electric  spark  emitted  from  the  socket  when 
the  plaintiff  attempted  to  light  the  gauge 
lamp. 

The  Jury  found  that  the  lighting  equip- 
ment of  the  purifying  room  did  emit  a  spark, 
that  it  caused  the  explosion,  and  that  the  ap- 
pliance, under  the  facts  and  circumstances, 
was  not  a  reasonably  safe  one  for  the  use  of 
the  plaintiff  In  the  performance  of  his  duties. 
This  conclusion  appellant  does  not  specifical- 
ly assail  in  argument  otherwise  than  under 
the  foregoing  head  to  the  effect  that  the 
evidence  is  insufficient  to  show  that  the  ex- 
plosion was  caused  by  a  spark.  It  appears 
that  blow-outs  frequently  occurred  in  the 
purifying  house,  and  that  the  air  would 
thereby  become  charged  with  gas,  creating 
a  highly  explosive  mixture,  which  a  spark 
could  readily  ignite,  and  that  such  a  combi- 
nation of  conditions  was  known  to  be  very 
dangerous  to  persons'  safety  in  and  abont  the 
purifying  room.  It  is  not  disputed  but  that 
such  an  appliance  was  llkely>  to  emit  a  spark 
when  the  current  was  broken.  In  the  light 
of  these  facts,  it  was  for  the  Jury  to  deter- 
mine whether  the  electric  light  appliance, 
as  installed  in  the  purifying  house,  was,  un- 
der the  circumstances,  a  reasonably  safe 
equipment  in  this  room.  Their  verdict  on 
this  subject  must  be  accepted  in  the  case  as 
establlshiug  that  the  defendant  did  not  fur- 
nish a  reasonably  safe  equipment  for  the  pro- 
tection of  the  plaintiff  and  others  who  were 
engaged  to  perform  services  in  this  room. 

The  finding  of  the  Jury  is  that  within  a 
year  of  plaintiff's  injuries  the  defendant's  of- 
ficers represented  to  him  that  an  insurance 
company  was  l>ound  to  pay  blm  his  dam- 
ages resulting  from  such  injury  and  that 
they  would  enforce  such  claim  for  him;  that 
the  plaintiff  had  reasonable  cause  to  believe 
from  such  representations  that  he  was  ex- 
cused from  serving  a  notice  of  Injury  and 
for  damages  within  the  year  from  the  time 
of  accident  in  order  to  preserve  his  right  to 
enforce  any  claim  for  damages  against  the 
defendant;    and  that  the  plaintiff  failed  to 
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serve  sucb  a  notice  within  the  year  because 
he  relied  on  such  representaUons  of  the  de- 
fendant's officers.  It  Is  urged  that  the  evi- 
dence does  not  sustain  these  findings  of  the 
jury.  An  examination  of  the  evidence  has 
convinced  us  that  these  findings  of  fact  are 
sustained  by  the  evidence  of  the  plaintift 
and  his  daughter.  It  was  peculiarly  within 
the  province  of  the  Jury  to  determine  what 
representations,  if  any,  were  made  by  the 
defendant's  officers  in  this  respect,  in  view  of 
the  sharp  conflict  between  the  witnesses  tes- 
tifying on  this  subject.  In  resolving  these 
Issues  of  fact,  the  Jury  accepted  the  evidence 
of  the  plaintiff  and  his  daughter  as  to  what 
was  stated  by  these  officers.  Their  evidence 
amply  Justifies  these  findings,  as  incorporat- 
ed in  the  special  verdict  on  this  branch  of 
the  case,  and  they  mnst  be  treated  as  verities 
in  the  case. 

Upon  the  verdict  the  circuit  court  held 
that  the  defendant  was  estopped  from  relying 
on  section  4?22,  St.  1898.  This  section  pro- 
vides that  in  actions  of  this,  class  of  cases 
notice  in'  writing,  properly  signed,  shall  be 
served  on  the  party  alleged  to  have  caused 
the  damage,  "stating  the  time  and  place 
where  such  damage  occurred,  a  brief  descrip- 
tion of  the  injuries,  the  manner  in  which 
they  were  received,  and  the  grounds  npon 
which  claim  is  made,  and  that  satisfaction  is 
claimed,  *  »  »"  and  that  such  notice 
shall  not  be  deemed  Insufficient  or  Invalid 
on  account  of  inaccuracies  or  failure  as  to 
these  requirements,  if  it  appears  that  the 
claimant  did  not  intend  to  mislead  the  other 
party,  and  did  not  in  fact  mislead  him.  The 
court  considered  that  the  conduct  of  the  de- 
fendant's officers,  as  found  by  the  Jury,  was 
naturally  calculated  to  Justify  the  plaintiff  in 
remaining  inactive  in  the  matter.  In  this 
conclusion,  as  to  the  effect  of  such  conduct, 
we  concur. 

We  are  brought  to  the  vital  question  raised 
by  the  appeal,  namely:  Can  an  estoppel  In 
pals  arise  out  of  such  oral  statements  and 
constitute  a  bar  to  prevent  the  defendant 
from  invoking  the  provisions  of  subsection  5, 
S  4222,  St.  1898?  The  section  Is  a  part  of 
the  statutes  of  limitation.  In  a  former  de- 
cision of  this  court  (Arp  v.  AUls-Chalmers 
Company,  130  Wis.  454, 110  N.  W.  386,  8  L.  K. 
A-  [N.  S.]  997,  118  Am.  St.  Rep.  1036),  It  was 
declared  In  respect  to  this  statute  that:  "The 
clause  In  question  Is  a  statute  of  limitations 
[citing].  True,  its  operation  is  somewhat  dif- 
ferent from  the  operation  of  other  statutes 
of  limitation,  in  that  It  acts  upon  the  time 
within  which  a  preliminary  notice  shall  be 
served  Instead  of  the  time  within  which  the 
summons  shall  be  served,  but  It  Is  none  the 
less  a  limitation  upon  the  right  to  maintain 
the  action."  In  Hoffmann  v.  Milwaukee  Elec- 
tric R.  &  L.  Co.,  12T  Wis.  76,  opinion  page  80, 
106  N.  W.  808,  809,  the  court  in  dealing  with 
the  question  of  whether  the  exemption  of  mi- 
nors from  the  operation  of  limitation  statutes 
during  minority  should  apply  to  these  provi- 


sions respecting  notice  in  personal  injury 
cases  said:  "The  disability  statute  plainly 
exempts  minors  from  the  operation  of  the 
statute  limiting  the  time  for  the  commence- 
ment of  actions  only,  and  has  no  reference 
to  the  statute  providing  for  the  service  of 
notice.  Counsel  tias  quoted  from  various 
decisions  of  this  court  to  the  effect  that  this 
law  requiring  notice  is  a  statute  of  limita- 
tion, and  in  the  sense  used  by  this  court  in 
Relyea  v.  Tomahawk  P.  &  P.  Co.,  102  Wis. 
301  [78  N.  W.  412,  72  Am.  St.  Rep.  878],  and 
other  cases,  It  is  a  statute  of  limitation  In 
ttiat  It  imposes  a  condition  upon  the  right 
to  maintain  the  action,  which  must  be  per- 
formed within  one  year,  but  la  in  no  sense 
a  limitation  upon  the  time  for  the  commence- 
ment of  actions,  and  it  is  very  clear  that 
the  disability  statute  refers  only  to  limita- 
tions upon  the  time  for  the  commencement  of 
actions."  In  Malloy  v.  Chicago  &  Northwest- 
em  R.  Co.,  100  Wis.  29,  85  N.  W.  130,  in 
speaking  of  the  enactment  of  this  statute  of 
notice,  it  is  stated:  "The  court  should  also 
consider  the  legislative  purpose,  and  keep 
steadily  in  view  'the  mischief  to  be  cured' 
[citing].  Prior  to  the  enactment  of  this  stat- 
ute, a  person  suffering  Injury  to  his  person 
had  full  six  years  to  commence  his  action, 
and  he  was  not  required  to  give  any  notice 
of  his  intention.  The  necessity  of  notice 
arose  from  the  fact  that  many  claims  were 
being  prosecuted  after  long  delays,  when  wit- 
nesses had  disappeared  or  the  circumstances 
were  forgotten,  and  the  means  of  evidence 
had  been  lost  or  destroyed.  »  »  »  un- 
questionably the  legislative  purpose  was  to 
require  the  injured  party  to  inform  the  other 
within  a  reasonable  time,  fixed  at  one  year, 
of  tds  intention  to  hold  him  responsible.  If 
he  did  so,  then  he  might  commence  his  ac- 
tion any  time  within  six  years." 

From  these  cases  it  is  apparent  that  this 
provision  for  notice  in  this  statute  of  limita- 
tion is  in  its  very  nature  different  in  purpose 
and  object  from  the  ordinary  limitation  stat- 
ute fixing  a  time  within  which  a  person  must 
Institute  an  action  to  enforce  a  right  By 
reason  of  such  differences,  their  operative 
effect  on  the  rights  of  persons  may  well  de- 
mand the  application  of  different  rules  of  law 
in  their  interpretation  and  administration  In 
order  that  the  benefits  they  are  designed  tO' 
confer  may  be  secured  without  inflicting  any 
unnecessary  hardships.  It  Is  asserted  that 
our  statute  states  what  acts  of  a  defendant 
will  estop  him  from  invoking  the  prescrlbe<l 
statutory  bar  of  limitations,  and  that  the  de- 
cision of  this  court  in  Pletscb  v,  Mllbrath, 
123  Wis.  647,  101  N.  W.  388,  102  N.  W.  342, 
68  L.  R.  A.  945,  107  Am.  St.  Rep.  1017,  and 
other  cases,  establish  that  a  person  can  be 
estopped  In  no  other  way  than  that  prescrib- 
ed by  and  specified  in  the  statute,  and  that 
neither  accident,  mistake,  or  fraud  can  op- 
erate to  relieve  a  party  from  the  bar  of  the 
statute.  We  find  no  cause  for  deviating  f roni^ 
the  rules  recognized  In  these  adjudications. 
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and  believe  that  tbe  rules  there  declared  and 
applied  are  the  established  law  upon  tbe 
questions  there  presented,  and  they  are  here- 
by fully  approved.  An  examination  thereof, 
however,  discloses  that  this  court  has  In  no 
case  considered  and  adjudged  that  a  party 
could  not  estop  himself  from  Invoking  the 
bar  of  the  statute  here  involved,  namely,  the 
failure  of  the  plalntlfT  to  give  notice  to  the 
defendant  In  a  personal  injury  action  as  re- 
quired by  subdivision  5,  g  4222,  St.  189S.  The 
nature  and  purpose  of  tbe  statute  have  been 
fully  stated  above,  and  It  is  apparent  that 
these  provisions  of  the  statute  dltCer  materi- 
ally In  their  nature,  purpose,  and  object 
fn)m  the  ordinary  limitation  statutes  pre- 
scribing a  fixed  period  within  which  an  ac- 
tlcn  must  be  commenced  after  it  has  accrued. 
Tbe  main  object  Is  to  apprise  the  defendant 
of  the  time  and  place  of  injury,  to  give  a 
description  thereof,  to  Inform  him  as  to  how 
it  was  received,  and  of  the  demand  for  sat- 
isfaction of  the  damages.  Every  require- 
ment thus  imposed  Is  of  a  nature  which  the 
person  sought  to  be  charged  may  willingly 
forego,  and  therefore  readily  Induce  tbe  in- 
jured iierson  to  believe  he  will  forego,  and 
thus  lull  him  to  remain  inactive  in  the  mat- 
ter. Under  sncb  circumstances.  It  has  ever 
been  deemed  that  equity  should  Intervene  to 
estop  the  person  who  by  words  or  conduct 
has  Induced  another  to  refrain  from  doing 
that  which  he  would  have  done  but  for  the 
action  of  tbe  former  from  asserting  the  for- 
feiture of  tbe  right  he  has  so  Induced  to  tbe 
prejudice  of  the  one  who  gave  faltb  and 
credit  to  snch  conduct.  We  consider  that 
this  principle  can  Justly  be  applied  to  par- 
ties acting  within  the  provisions  of  this  stat- 
ute requiring  notice  of  personal  injury,  and 
that  Its  operation  will  be  salutary  and  pro- 
motive of  Justice  between  the  parties  under 
the  conditions  here  presented. 

In  its  import  this  provision  of  the  statute 
is  analogous  to  the  statutory  regulation  in- 
volved In  Ludlngton  v.  Patton,  111  Wis.  208, 
86  N.  W.  671,  wherein  it  was  declared  and 
held  that  the  statute  giving  a  widow  a  year 
after  the  petition  for  the  probate  of  her  bus- 
band's  will  bad  been  filed  for  electing  to 
take  of  her  husband's  estate  such  portion  as 
tbe  law  provides  Instead  of  that  provided 
In  the  will.  This  is  a  limitation  statute, 
which,  when  it  runs,  bars  her  widow's  rights 
beyond  the  power  of  relief  by  legal  or  equita- 
ble remedies,  in  tbe  absence  of  fraud  enti- 
tling her  to  relief  npon  tbe  ground  of  equita- 
ble estoppel.  It  was  there  held  that  tbe  wid- 
ow sbould  be  allowed  to  repudiate  the  trant)- 
actlon  upon  discovery  of  the  fraud  which 
induced  ber  not  to  make  the  election  with- 
in the  year,  and  she  was  given  the  right 
to  prosecute  tbe  executors  and  trustees  and 
to  charge  the  property  of  the  estate  in  their 
possession  with  a  constructive  trust  for  the 
amount  sbe  wonld  have  obtained  had  sbe 
made  tbe  election.    Tbe  two  statutes  serve 


like  purposes,  and  can  appropriately  be  deem- 
ed to  call  for  a  like  relief  therefrom  in  case 
of  default  of  compliance  therewith  under  the 
same  or  similar  circumstances.  O'Donnell  v. 
State,  126  Wis.  599,  106  N.  W.  1& 

We  are  of  tbe  opinion  that  tbe  fact  that 
plalntifTs  failure  to  give  the  notice  required 
was  wrongfully  Induced  by  the  ofiBcers  of 
the  defendant  was  shown  by  the  evidence, 
and  that,  under  these  circumstances,  the  de- 
fendant Is  estopped  from  Insisting  on  the 
plaintiff's  default  as  a  bar  to  the  prosecution 
of  bis  action,  and  that  tbe  plaintiff  should  be 
permitted  to  proceed  in  the  same  manner  as 
if  the  notice  bad  been  served  as  required  by 
tbe  statute.  This  conclusion,  as  shown  above. 
Is  not  to  be  taken  as  applying  to  parties  who 
seek  relief  from  the  bar  of  the  provisions 
of  tbe  ordinary  limitation  statutes  providing 
a  time  within  which  actions  must  be  com- 
menced after  the  cause  of  action  has  accrued. 
It  Is  stated  In  the  Ludlngton  Case,  regarding 
the  benefit  of  a  completed  period  of  a  limita- 
tion statute,  within  which  actions  must  be 
commenced  after  they  have  accrued,  that: 
"Courts  of  equity  as  well  as  courts  of  law,  • 
and  the  Legislature  as  well,  are  powerless 
to  take  that  right  away,  as  Indicated  by  this 
court  in  Van  Steenwyck  v.  Washburn,  59 
Wis.  483  [17  N.  W.  289,  48  Am.  Kep.  532]." 

The  court  properly  awarded  Judgment  on 
the  verdict. 

Judgment  a£9rmed. 

MARSHALL,  J.  (dissenting).  I  cannot 
concur  In  tbe  result  in  this  case,  nor  in 
the  reasoning  upon  which  It  Is  based.  I  am 
unable  to  find  satisfactory  evidence  that  the 
explosion  was  caused  from  turning  on  the 
electric  light  In  tbe  purifying  room.  At  best 
there  is  the  merest  conjecture  on  that  point. 
So  the  finding  that  It  was  so  caused  violates 
tbe  rule  that  he  who  charges  an  injury  to 
want  of  ordinary  care  on  the  part  of  another 
must  prove  to  a  reasonable  certainty  how 
the  accident  occurred  aud  that  such  want  of 
ordinary  care  proximately  caused  It. 

Furtber,  on  tbe  same  subject,  it  seems  that 
common  knowledge  condemns  as  wrong  the 
Idea  that  a  spark  was  emitted  at  the  switch 
of  the  electric  light,  as  respondent  turned  It 
There  could  not  possibly  have  been  a  spark 
by  merely  turning  the  switch  Into  contact 
Only  by  turning  the  switch  by  the  contact 
point  so  as  to  break  after  closing  the  cir- 
cuit could  a  spark  have  been  made.  If  the 
current  was  on  at  all,  the  contact  was  not 
broken  after  having  been  made,  for,  in  that 
event,  the  making  ^  and  breaking  were  so 
near  together  that  the  light  would  not  have 
shown  appreciably.  Respondent  said  there 
was  a  flash,  then  an  explosion.  If  there 
were  the  two  occurrences  with  an  appre- 
ciable Interval  between  so  as  to  enable  bim 
to  remember  one  separately  from  the  other, 
the  flash  was  from  tbe  incandescence  of  the 
filament  In  tbe  electric  lamp.    No  flash  could 
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possibly  bare  been  observed  trom  a  mere 
spark  at  the  point  of  contact  In  the  switch. 
That  was  inclosed.  If  a  spark  was  gener- 
ated there  it  was  in  a  substantially  tightly 
Inclosed  small  space.  It  could  not  have  es- 
caped to  attract  observation,  or,  except  by 
merest  conjecture,  have  caused  an  explosion. 
If  respondent  saw  a  flash  and  then  heard  an 
explosion,  and  the  turning  on  of  the  light 
made  the  flash,  which  seems  out  of  all  rea- 
son, unless  the  flash  was  from  the  incandes- 
cence of  the  filament  as  aforesaid,  the  flash 
could  not  have  caused  the  explosion.  That 
and  the  cause  of  it  must  have  been  simulta- 
neous. 

But,  If  we  were  to  concede  turning  the 
switch  to  have  caused  a  E^ark  in  some  way, 
which  no  one  can  explain  with  reasonable 
clearness,  and  that  the  spark  generated  in 
the  socket  caused  the  explosion,  yet  what 
reason  is  there  for  saying  the  purifying 
room  was  not  reasonably  safe?  Actionable 
negligence  is  based  On  failure  to  exercise 
ordinary  care — such  care  as  the  great  mass 
of  mankind  exercise  under  the  same  or  simi- 
lar circumstances.  That  seems  to  have  been 
ignored  in  this  case,  and  the  Jury  allowed 
to  efllclently  say  the  purifying  room  was  not 
reasonably  safe,  merely  because  they  believ- 
ed the  turning  on  of  the  electric  light  was 
an  event  liable  to  occur  and  that  it  caused 
the  explosion.  They  set  up  their  own  stand- 
ard Instead  of  finding  the  fact  by  the  legal 
standard.  There  is  no  room  in  the  evidence, 
80  far  as  I  can  see,  for  even  a  suspicion  that 
the  purifying  room  was  not  up  to  the  ordi- 
nary standard  of  safety.  It  was  common  to 
Iiave  some  way  of  furnishing  light  In  the 
room  when  necessary.  That  is  evident.  The 
Inclosed  electric  light  was  the  safest  that 
could  have  been  thought  of.  It  was  armed 
with  an  outside  switch  so  the  current  could 
be  turned  off  outside  the  building,  the  con- 
tact then  made  at  the  lamp  and  the  current 
then  turned  on  avoiding  any  possibility  of 
causing  a  spark  of  fire  by  closing  and  break- 
ing the  current  in  the  purifying  room.  How 
then  can  it  be  said  appellant  wronged  re- 
spondent by  not  providing  a  reasonably  safe 
purifying  room?  I  am  satisfied  from  the  rec- 
ord that  the  Jury  did  not  and  could  not,  rea- 
sonably, have  found  the  room  not  to  be  as 
safe  as  such  rooms  are  ordinarily  made. 
They  simply  concluded  there  was  an  explo- 
sion; that  it  was  caused  by  the  electric  light 
and  so  was  not  reasonably  safe.  The  court 
plainly  instructed  that  if  the  purifying  room 
was  up  to  the  ordinary  standard  of  safety 
that  was  sufiicient  The  Jury  must  have  ig- 
nored that.  If  there  is  any  evidence  in  the 
record  to  show  that  it  was  not  as  safe  as 
common,  I  am  unable  to  find  it  My  Breth- 
ren do  not  point  to  any. 

Now  a  word  respecting  the  statute  of  limi- 
tations. It  is  conceded  that  the  law  requir- 
ing notice  of  an  injury  to  be  served  within 
a  given  time  in  order  to  preserve  the  right 
to  maintain  a  cause  of  action  for  it,  ia  a 


statute  of  limitations.  It  haa  long  been  so 
classed  without  a  suggestion,  heretofore,  that 
the  ordinary  principles  applicable  to  such 
statutes  do  not  apply.  It  is  conceded  that 
there  is,  in  general,  no  way  under  our  sys- 
t«n  of  avoiding  a  limitation  statute  on  the 
ground  of  estoppel  in  pais;  that  after  the 
expiration  of  the  statutory  period  bearing 
on  a  cause  of  action,  the  claim  or  demand  is 
as  though  it  had  never  been ;  that  it  is  to  be 
regarded  as  having  been  extinguished  by  the 
statute,  leaving  no  relief  whatever  from  sucli 
situation.  Pietsch  v.  MUbrath,  123  Wis.  647, 
101  N.  W.  388,  102  N.  W.  342,  68  L.  R.  A- 
945,  107  Am.  St.  R^.  1017.  Not  only  is  one 
right  extinguished  but  a  new  one  is  creat- 
ed, which,  like  any  other,  is  within  constitu- 
tional guaranties  against  impairment.  That 
is  the  settled  policy  of  this  state.  The  court 
recognizes  It  in  the  opinion  and  does  not,  in 
general,  intend  to  vary  it  or  cast  doubt  on 
its  wisdom. 

In  view  of  the  foregoing,  it  seems  some- 
what strange  that  an  important  principle  of 
public  policy  should,  at  this  late  day,  be  dis- 
covered to  be  subject  to  an  exception  which 
will  save  the  cause  of  respondent  The  im- 
portance of  certainty  in  our  law  cannot  be 
overestimated.  Unless  statutes  to  vitalize 
a  single  policy  are  uniformly  construed, 
most  prejudicial  confusion  wUl  result.  The 
maxim  well  applies,  Ubl  Jus  incertnm,  ubi 
nullum. 

The  saying  is  that  bad  cases  make  bad  law 
and  so  it  seems  sometimes.  No  disrespect  at 
this  point  to  my  Brethren.  What  looks  like 
bad  law  to  some  may  well  look  like  good  law 
to  another  and  what  looks  like  bad  law  up- 
on one  occasion  la  liable  to  take  on  a  dif- 
ferent aspect  later  on  and  vice  versa.  Hence 
the  reason  that  persons  in  high  stations 
charged  with  the  duty  of  Jointly  declaring 
and  applying  the  law  should  avoid  the  slight- 
est semblance  of  want  of  fairness  to  the 
opinions  of  each  other. 

Dealing  with  the  very  statute  in  question, 
in  Hoffmann  v.  Mil.  E.  R.  &  L.  Co.,  127 
Wis.  76,  106  N.  W.  808,  where  the  right 
of  an  infant  was  involved,  and  it  was  in* 
slsted  that  the  law  should  be  construed  as 
excepting  such  during  the  period  of  their 
minority,  the  reply  of  the  court  was:  "No 
exception  is  made  in  favor  of  minors"  in 
this  statute  and  none  can  be  ingrafted  up- 
on it  by  the  courts.  That  case  and  oth- 
ers  give  such  statute  all  the  characteris- 
tics and  effects  of  statutes  of  limitations  in 
general,  as  to  which  neither  fraud,  igno- 
rance or  disability,  other  than  the  statute 
expressly  specifies,  applies  to  prevent  its  run- 
ning to  effect  or  prevent  its  being  pleaded 
with  effect  after  having  run.  That  is  plain- 
ly the  doctrine  of  Pietsch  v.  Milbrath,  supra, 
which  has  been  firmly  intrenched  In  our 
policy.  It  has  become  a  rule  of  property. 
It  Is  the  better  rule  if  it  is  good  policy  to 
have  limitation  statutes  at  all.  It  is  well 
supported  elsewhere,  though,  true^  it  is  not 
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tbe  onlveraal  rale.  This  court  In  speaking 
of  It  In  State  v.  C.  &  N.  W.  R.  Co.,  132  Wis. 
345,  112  N.  W.  515,  said:  "The  presence  of 
fraud.  In  no  Instance,  postpones  the  running 
of  the  statute  from  the  time  the  cause  of 
action  accrued,  save  the  specified  exception 
In  subdivision  7,  i  4222,  St  1898,  for  relief 
on  the  ground  of  fraud  in  cases  which  be- 
fore Feb.  28,  1857,  were  cognizable  solely 
by  courts  of  chancery." 

Again  in  Uhlenberg  t.  Milwaukee  Gaslight 
Co.,  138  Wis.  148,  119  N.  W.  810,  the  fore- 
going unbending,  unexceptional  cliaracter 
was  treated  as  the  absolute  essential  of  the 
statute.  It  was  emphatically  referred  to,  it 
being  said  In  effect  that  there  Is  no  way  of 
escape  from  its  full  efCect  so  long  as  it  re- 
mained on  the  statute  books  unchanged  by 
tbe  lawmaking  power. 

The  only  Justification  for  the  exception 
which  the  court  now  makes  to  the  principle 
so  firmly  established,  is  that  the  reason  for 
tbe  particular  statute  is  different  from  that 
of  statutes  in  general ;  but  the  logic  of  that 
to  my  mind  is  Infirm  and  obvionsly  so.  The 
reason  for  statutes  of  limitations,  common 
to  all,  is  phrased  In  25  Cyc.  p.  083,  thus: 
"The  object  is  to  suppress  fraudulent  and 
stale  claims  from  springing  up  at  great  dis- 
tances of  time  and  surprising  the  parties  or 
their  representatives  when  all  the  proper 
Touchers  and  evidences  are  lost  or  the  facts 
have  become  obscure  from  lapse  of  time  or 
the  defective  memory  or  death  or  removal  of 
■witnesses." 

Singularly  enough  the  language  In  Malloy 
T.  C.  ft  N.  W.  R  Co.,  109  Wis.  29,  85  N.  W. 
1.30,  used  to  show  that  the  statute  In  ques- 
tion was  Intended  by  the  Legislature  as  a 
statute  of  limitations  because  the  thought 
.was  to  cure  the  species  of  mischief  at  which 
statutes  of  limitations  In  general  are  aimed, 
Is  taken  hold  of  now  to  show  that  such  rea- 
son, while  leaving  the  statute  one  of  limita- 
tions, is  to  be  regarded  as  taking  it  out  of 
the  most  dominant  principle  of  all  statutes 
of  the  kind.  That  Is  to  say,  the  reason  which 
the  court  assigned  in  the  beginning  for  hold- 
ing the  Legislature  intended  the  statute  to 
be.  in  principle,  a  statute  of  limitations  is 
leaned  on  now  for  support  in  taking  it  out 
of  tbe  essential  principle  thereof.  It  seems 
to  me  that  if  such  statutes,  of  which  there 
are  many,  are  to  vary  in  principle  according 
to  particular  classes  of  situations  they  are 
designed  to  reach — Instead  of  being  denomi- 
nated by  one  principle — are  to  be  subject  to 
such  exceptions  as  the  court  in  its  wisdom 
may  conclude  to  be  equitable,  great  coufuslon 
will  result  and  the  conrt  will  really  usurp 
the  functions  of  the  I^eglslature.  When  the 
reason  for  a  particular  act,  and  acts  of  tbe 
same  general  character.  Is  the  same  they 
sbonid  have  a  common  ^ect  That  Is  but 
another  way  of  stating  an  old  maxim  in  tbe 
law,  "Ubi  est  specialls,  et  ratio  generalis, 
generalltur  acclplenda  est." 

Tbe  idea  of  tbe  last  foregoing  is  this:  The 
130N.W.— 16 


characteristics  of  a  statute  of  limitations 
having  been  fixed  in  this  state  many  years 
prior  to  the  enactment  of  tbe  one  in  question, 
it  must  be  presumed  that  it  was  the  policy 
of  tbe  lawmaking  power  to  incorporate  such 
characteristics  therein.  It  should  be  regard- 
ed so  incorporated  as  plainly  as  if  plainly 
expressed  in  words.  The  statute  is  not  one 
of  limitations  merely  because  tbis  court  nam- 
ed it  such.  It  is  such  because  tbe  Legisla- 
ture maae  it  so  and,  of  course,  did  it  in  view 
of  established  principles. 

So  I  cannot  see  any  logic  in  the  Judgment 
from  which  I  dissent,  in  the  court's  sugges- 
tion that:  "By  reason  of  such  differences 
(differences  which,  as  we  have  seen,  do  not 
exist  in  fact)  their  operative  effect  on  the 
rights  of  persons  may  well  demand  the  ap- 
plication of  different  rules  of  law  in  their 
interpretation  and  administration  in  order 
that  the  benefits  they  are  designed  to  con- 
fer may  be  secured  without  inflicting  any 
unnecessary  hardships."  I  cannot  agree  that 
the  court  can  properly  recast  a  law  enacted 
within  an  established  principle  to  minimize 
its  effect  according  to  Judicial  notions  of 
equity  giving  "different  operative  effects  on 
the  rights  of  persons"  of  different  acts,  domi- 
nated by  one  broad  policy.  If  a  law  is  ob- 
scure it  may  be  construed  to  effect  the  dis- 
covered Intent,  If  after  all  such  intent  can 
be  found  expressed.  If  it  be  not  obscure  the 
court  cannot  interpret  and  administer  in  tbe 
manner  stated  without  invading  the  legisla- 
tive domain. 

I  cannot  well  leave  discussion  of  tbe  case 
without  calling  attention  to  the  seemingly 
plain  Illegitimate  use  of  Ludlngton  v.  Fatten, 
111  Wis.  208,  86  N.  W.  571— moreover  of 
the  language  suggestive  of  having  been  sub- 
stantially taken  from  the  decision  in  that 
case,  Indicating  that  the  effect  of  a  statute 
of  limitation,  in  general,  may  be  obviated  by 
equitable  estoppel.  Such  language  uncon- 
sciously perverted  what  was  there  decided 
most  harmfully. 

It  is  agreed,  I  am  sure,  as  to  what  has 
been  tbe  law  of  this  state.  The  conrt  has 
declared  it,  in  the  cases  I  have  cited  and 
they  are  approved  in  tbe  opinion  of  the  court 
now  and  understandingly,  I  have  no  doubt. 
Tet  the  purport  of  Ludlngton  v.  Patton,  su- 
pra, is  given  an  unwarranted  cast  apparent- 
ly in  conflict  with  Pletsch  v.  Mllbrath,  su- 
pra, which  is  cited  and  approved.  I  am 
afraid  the  conrf s  opinion  will  be  read  as  ap- 
proving a  principle  in  the  latter  and  Justify- 
ing a  departure  from  it  by  quoting,  In  a  mis- 
leading way,  from  the  decision  in  the  former; 
not  only  creating  an  apparent  conflict,  where 
none  exists  in  fact,  but  with  seeming  un- 
consciousness of  tbe  inconsistency.  I  most 
fully  acquit  my  Brethren  of  so  intending 
while,  necessarily,  taking  the  liberty  to  re-- 
spectfuUy  state  the  situation  as  It  appears 
to  me  and  as  I  think  it  will  appear  to  the 
bench  and  bar,  and  also  to  my  Brethren 
themselves,  on  more  careful  study  of  the 
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nmtter.  The  fact  is,  as  I  must  say,  Pietsch 
V.  Milbrath  and  Ludington  v.  Patton  are  In 
perfect  harmony  and  I  think  the  perverted 
use  of  the  latter  case  in  the  way  It  appears 
is  a  clear  oversight 

This  is  the  court's  language,  referring  to 
the  Ludington  Case:  "Wherein  it  was  hdd 
and  declared  that  the  statute  giving  a  widow 
a  year  after  the  petition  for  probate  of  her 
husband's  will  had  been  filed  for  electing  to 
take  of  her  husband's  estate  such  iK>rtion  as 
the  law  provides  instead  of  that  provided  in 
the  will.  This  is  a  limitation  statute,  which, 
when  It  runs,  bars  her  widow's  rights  beyond 
the  power  of  relief  by  legal  or  equitable 
remedies,  in  the  absence  of  fraud  entitling 
her  to  relief  upon  the  ground  of  equitable 
estoppel."  That  language  Is  wholly  a  new 
expression.  The  original  does  not  convey 
the  idea  suggested  of  it,  and  I  venture 
to  say  the  court  does  not  think  otherwise 
and  that  it  was  used  without  carefully  study- 
ing the  logic  of  the  decision. 

Here  is  the  language  of  the  case: 

"It  must  be  admitted  that  such  statute 
should  be  given  the  same  force  and  effect  as 
any  other  statute  of  limitations."  (Note  the 
care  to  repudiate  the  Idea  that  any  different 
effect  can  be  given  to  such  statute  than  any 
other.)  "There  are  no  two  rules  governing 
such  statutes."  "Equity  deals  the  same  with 
one  as  with  another.  It  must  be  held  when 
fully  run  in  a  given  case  to  have  absolutely 
extinguished  the  right  upon  which  it  has  op- 
erated, and  created  in  those  in  whose  favor 
it  has  run  a  new  right  of  equal  dignity  as 
regards  legal  and  equitable  cognizance,  with 
the  one  displaced  by  the  law." 

Can  anything  be  plainer?  The  court  thus 
closed  the  discussion:  "Such  being  the  case, 
the  statute  In  question  must  be  enforced  to 
its  full  effect,  the  same  as  any  other  limita- 
tion act  regardless  of  the  hardship  thereby 
Inflicted  in  any  particular  case,  unless  cir- 
cumstances exist  precluding  its  being  insist- 
ed upon  under  the  doctrine  of  equitable  es- 
toppel." 

Thus  it  will  be  seen  words  carefully  used 
to,  for  the  time^  save  a  question,  have  been 
Inadvertently  turned  into  language  in  the 
court's  opinion  now,  in  effect,  suggesting  that 
such  question  was  raised  and  decided  con- 
trary to  the  spirit  of  all  which  preceded  it 
and  all  which  followed  it  in  that  and  subse- 
quent cases.  It  will  be  easily  seen  that  "un- 
less circumstances  exist  precluding  its  being 
insisted  upon  under  the  doctrine  of  eqiiita- 
ble  estoppel"  conveys  a  very  different  idea 
than  "in  the  absence  of  fraud  entitling  her 
to  relief  upon  the  ground  of  equitable  estop- 
pel." We  hardly  need  suggest,  in  passing, 
that  even  the  question  raised,  as  we  have 
seen,  was  soon  after  decided  against  there 
being  any  way  of  escape  from  the  statute  on 
the  ground  of  equitable  estoppel  and  that  has 
been   affirmed    and    reaffirmed    and   is   now 


again  reaffirmed  with  an  exception  to  fit  the 
particular  situation,  and  similar  situations 
in  the  future,  overturning  the  doctrine  of  all 
the  cases  that,  as  said  In  the  Ludington  Case: 
"There  are  no  two  rules  governing  such  cas- 
es." I  cannot  look  at  the  matter  differently, 
but  hope  I  state  it  respectfully. 

I  should  further  remark  as  to  the  Luding- 
ton Case,  after  language  quoted  practically 
closing  the  branch  of  the  case  to  whidi  it 
appertained,  that  the  rest  of  the  opinion 
strongly  suggests  the  impossibility  of  any  de- 
fense of  estoppel  against  a  limitation  stat- 
ute. The  recovery  was  based  on  the  theory 
of  giving  full  effect  to  the  statute  and  hold- 
ing the  defraidants  liable  as  trustees  for  the 
property  they  acquired  title  to  through  their 
fraud.  They  were  her  confidential  advisers 
and  trustees  legally  anu  morally  from  the 
start.  They  took  advantage  of  their  posi- 
tion, dealing  with  her  ostensibly  in  her  In- 
terest, but  actually  to  obtain  an  advantage 
for  themselves  and  those  they  represented. 
In  that  situation,  while  the  statute  was  re- 
garded as  giving  them  title,  the  general  prin- 
ciples of  equity  were  held  to  give  them  the 
status  of  trustees  for  the  one  they  had 
wronged  with  obligation  to  account  to  the 
amount  of  their  enrichment  through  fraud. 

So  it  will  be  seen  how  very  far  the  Lud- 
ington Case  is  from  the  facts  of  this  case. 
Here  there  was  no  trust  obligation.  Appel- 
lant had  no  property  of  respondent  obtained 
through  fraud  or  otherwise.  This  was  not 
even  an  action  for  damages  on  the  ground 
of  fraud  or  to  enforce  a  trust  created  by 
fraud,  even  if,  in  any  event,  such  an  action 
would  lie  on  the  facts  here.  So  in  any  view 
the  sole  authority  cited  by  my  Brethren  in 
support  of  the  decision  from  which  I  dissent 
Is  entirely  foreign  to  it 


NEWTON  V.   CITY   OF   SUPERIOR  et  aL 

THOMAS  V.  SAMEL    LAND  &  RIVER 

CO.  V.   SAME. 

(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

1.  Mdhioipai.  Cobpobations  (J  513*>— Pub- 
lic    lUFBOVEUENTB— ASSESSKEKTB— SETTINa 

Under  Laws  1909,  c.  539,  f  959— 30g,  pro- 
viding that  a  landowner  affected  by  an  assess- 
ment for  public  improvements  may  appeal  from 
the  determination  of  the  city  council  to  the  cir- 
cuit court,  and  that  such  appeal  shall  be  the 
only  remedy  of  the  owner  for  the  redress  of 
any  grievance  he  may  have  by  reason  of  the 
making  of  the  improvement,  the  act  of  the  city 
clerk  m  publishing  the  final  determination  of 
the  common  council,  in  a  single  issue  of  the 
o£Scial  paper  instead  of  one  insertion  each 
week  for  two  successive  weelis  as  required  by 
statute,  did  not  take  away  the  jurisdiction  of 
the  citif  council  so  as  to  obviate  the  provision 
restricting  the  landowner  to  remedy  by  appeal, 
and  hence  was  not  ground  for  setting  aside  the 
assessment  in  equity. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |  1198;  Dec.  Dig.  | 
513.*] 
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2.  mt7iticifai.  gobpobations  (j  513*)— pub- 
iic  lufbovevents  —  assessment— betting 
Abide. 

Section  959—35  provides  that  no  property 
fronting  on  a  street  is  exempt  from  assessment 
for  the  cost  of  an  Improvement  until  it  shall 
have  paid  an  assessment  in  the  aggregate  of 
$.3  per  square  yard.  Held,  that  the  appeal  pro- 
vided for  by  Laws  1909,  e.  539,  §  959— 30g,  was 
intended  to  correct  all  omissions  in  the  course 
of  the  proceedings  by  the  city  authorities  in 
so  far  as  the  same  was  necessary  to  protect 
appellant's  rights,  and  hence  on  such  an  appeal 
a  landowner  could  secure  a  reduction  of  his  as- 
sessment so  as  to  make  It  conform  to  St.  1898, 
S  959—35,  and  hence  the  failure  to  make  such 
deduction  must  be  remedied  by  such  appeal  and 
does  not  afford  ground  for  relief  in  equity  to 
set  aside  such  assessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1198;  Dec.  Dig.  g 
513.»] 

3.  MUNICIPAX  CORPOBATIONS  (8  513*)— PUB- 
LIC iMPBovEMENTs— Assessment— Kestbain- 
iNo  Assessment.. 

The  provision  in  Laws  1909,  c.  539,  { 
959— 30g,  that  such  appeal  shall  not  affect  the 
contract,  and  certificates  or  improvement  bonds 
for  the  amount  of  the  benefits  assessed  may  be 
issued  notwithstanding  such  appeal,  clearly  in- 
dicates that  it  was  the  intention  of  the  Legis- 
lature that  an  appeal  shall  not  prevent  the  is- 
suance of  improvement  certihcates,  and  hence 
an  action  in  equity  will  not  lie  to  restrain  the 
issuance  of  such  certificates  on  the  ground  that 
the  city  council  failed  to  deduct  from  the  as- 
.  sessment  an  amount  sufficient  to  secure  the  ex- 
emption provided  for  by  St.  1898,  i  959—35. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1198;  Dec.  Dig.  i 
513.*] 

4.  Affeai.  and  Ebbob  (|  123*)  —  Decisions 
Reviewable— Necessity  of  Fobual  Jddo- 

MSN-r. 

Where  the  circuit  court  on  appeal  from  a 
determination  of  the  city  council  in  proceeding 
for  the  levy  of  a  special  assessment  for  public 
improvements  entered  no  judgment,  there  is 
nothing  to  support  an  appeal  to  the  Supreme 
Court 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Brnjr.   Cent.    Dig.    §§   875-881;    Dec.    Dig.    { 

5.  Appeal  and  Ebbob  (J  803*)  —  Review- 
Judgment  Appealed  Fbom  —  Consolida- 
tion. 

Where  landowners  took  an  appeal  from  the 
final  determination  of  the  city  council  in  street 
improvement  proceedings,  under  Laws  1909,  c. 
539,  §  959 — 30g,  and  such  property  owners  also 
commenced  actions  in  equity  to  set  aside  the 
assessment  and  to  restrain  the  issuance  of 
improvement  certificates,  but  such  appeal  was 
not  consolidated  with  the  equitable  actions,  the 
Supreme  Court  on  appeal  from  the  judgments 
in  the  equitable  action  could  not  review  any 
matters  arising  on  such  appeal  to  the  circuit 
court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3450;   Dec.  Dig.  j  863.*] 

Winslow,  C.  J.,  and  Barnes,  J.,  dissenting. 

Appeal  from  Superior  Court,  Douglas  Coun- 
ty;   Charles  Smith,  Judge. 

Proceedings  by  the  City  of  Superior  to 
pave  a  street  and  to  levy  an  assessment 
therefor.  From  an  order  of  the  city  council 
confirming  the  assessment,  Wlnnefred  M. 
Newton  and  others  appealed  to  the  circuit 
court,  and  thereupon  Wlnnefred  M.  Newton, 


Howard  Thomas,  and  the  Land  &  River  Com- 
pany brought  separate  actions  against  the 
City  of  Superior  to  set  aside  the  assessment. 
The  circuit  court  entered  no  Judgment  In 
the  appeal  from  the  action  of  the  city  coun- 
cil, but  granted  the  relief  prayed  to  the 
plaintiffs  In  such  actions,  from  which  Judg- 
ments the  city  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss  the  ac- 
tions. 

In  1891,  part  of  Hughltt  avenue  in  the 
city  of  Superior  was  graded  and  in  the  suc- 
ceeding year  was  paved  with  cedar  blocl: 
pavement  upon  a  plank  foundation  and  oth- 
erwise improved.  The  expense  of  these  im- 
provements was  assessed  against  and  paid 
for  by  the  abutting  and  adjacent  property. 
In  1910,  it  was  repaved  with  creosote  blocks 
on  a  concrete  foundation  and  otherwise  im- 
proved. The  contract  for  this  work  was 
duly  awarded,  the  board  of  public  works,  un- 
der direction  of  the  common  council,  made 
a  preliminary  assessment,  and  the  common 
council  after  notice  confirmed  the  final  as- 
sessment made  by  the  board  of  public  works 
upon  notice  and  hearing.  The  respondents 
are  owners  of  property  abutting  on  Hughltt 
avenue.  Pursuant  to  subdivision  9  of  sec- 
tion 959— 30f,  Laws  1909,  c.  639,  notice  of 
the  final  determination  of  the  matter  was 
published  on  May  19,  1910,  for  the  one  week 
and  not  for  two  successive  weeks  as  required 
by  the  statute.  After  publication  of  such 
notice,  the  plaintiffs  in  each  of  the  cases 
here  Involved  appealed  to  the  circuit  court 
for  Douglas  county  from  such  final  deter- 
mination. Actions  in  equity  were  also  com- 
menced to  set  aside  the  assessment  upon  the 
ground  that,  since  the  plaintiffs'  lands  had 
paid  a  special  assessment  for  the  paving  of 
the  street  in  question  in  1892,  the  city  had 
erroneously  assessed  the  plaintiffs'  property 
for  this  improvement.  The  actions  by  stip- 
ulation were  transferred  to  the  superior 
court  for  Douglas  county.  The  court  found 
that  during  1892  the  plaintiffs  Newton  and 
Thomas  had  each  paid  an  assessment  of 
$1.79  per  square  yard  for  the  cedar  block 
pavement  directiy  In  front  of  and  abutting 
on  the  lots  of  these  plaintiffs,  and  that  the 
Land  &  River  Company  at  that  time  had 
paid  la  excess  of  $21  per  square  yard  for  the 
cedar  block  pavement  in  front  of  and  abut-J 
ting  its  property.  The  equity  cases  and  the 
appeal  cases  were  heard  together,  and  the 
court  concluded  that  It  possessed  Jurisdiction 
in  the  equity  cases  and  entered  Judgment 
therein  absolutely  restraining  the  making 
of  any  assessment  against  the  Land  &  River 
Company  and  the  Issuance  of  improvement 
certificates  for  the  pavement  of  1910,  and 
allowing  an  assessment  against  the  other 
plaintiffs  of  the  difference  between  $1.79  and 
$2  per  square  yard  as  the  assessment  to  be 
paid  by  the  other  plaintiffs  for  the  creosoted 
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block  pavement  laid  In  front  of  and  abutting 
the  lots  of  tbese  plalntifta  In  1910,  and  en- 
joining the  city  from  Issuing  any  improye- 
ment  certlflcates  on  such  lots.  No  Judgments 
were  entered  in  the  appeals  from  the  final 
determination  of  the  common  council.  The 
city  appeals  from  the  judgments  so  entered 
In  the  equity  cases. 

R.  I.  Tipton  and  T.  L.  Mcintosh,  for  ap- 
pellants. Hanltch  &  Hartley  and  Luse,  Pow- 
ell &  Luse,  for  respondents. 

SIEBECKBR,  J.  (after  stating  the  facts 
as  above).  The  appellant  Insists  that  the 
court  bad  no  jurisdiction  to  entertain  the 
equity  action  for  the  reason  that  section 
959— 30g,  c.  639,  Laws  1909,  provides  the  only 
remedy  available  to  the  plaintiff  for  the 
relief  sought  in  these  equity  actions.  This 
section  provides:  "Sec.  959 — 30g.  If  the  own- 
er of  any  parcel  of  land  affected  by  such  de- 
termination of  the  council  feels  himself  ag- 
grieved thereby,  he  may  within  twenty  days 
after  the  date  of  the  first  publication  of 
such  notice  of  final  determination  appeal 
therefrom  to  the  circuit  court,  and  such  ap- 
peal shall  be  taken,  tried,  and  determined, 
and  bonds  for  costs  shall  be  given  and  costs 
awarded  in  like  manner  as  In  case  of  ap- 
peals from  the  disallowance  of  claims  under 
chaptCT  40a,  Rev.  St  1898,  provided  that 
said  appeal  shall  not  affect  said  contract, 
but  certificates  or  improvement  bonds,  as  the 
case  may  be,  against  the  land  in  question, 
for  the  amount  of  benefits  assessed  to  such 
land,  shall  be  issued  notwithstanding  such 
appeal ;  and  In  case  the  appellant  shall  suc- 
ceed, the  difference  between  the  amount 
charged  In  the  certificates  or  bonds  so  Issued 
and  the  amount  adjudged  to  be  paid  as  ben- 
efits accruing  to  the  parcel  of  real  estate  de- 
scribed in  such  certificates  or  bonds  shall  be 
paid  by  the  city  at  large  or  out  of  the 
ward  funds,  as  the  council  may  direct  The 
appeal  afore»ai4  shall  be  ,the  onlv  remedy 
of  the  owner  of  awu  parcel  of  land,  or  of 
any  person  interested  therein,  affected  by 
said  improvement,  for  the  redress  of  any 
grievance  he  may  have  lyy  reason  of  the 
making  of  such  improvement,  or  of  the 
change  of  any  established  grade  covered  by 
said  report."  (Italics  ours.)  These  actions 
are  brought  to  restrain  the  city  and  its  offi- 
cers from  Issuing  Improvement  certlflcates 
for  the  cost  of  the  new  Improvement  assess- 
ed against  the  property  of  the  plaintiffs 
abutting  on  the  improved  avenue,  upon  the 
ground  that  the  city  erroneously  failed  to 
deduct  from  the  cost  of  this  improvement 
apportlonable  to  plaintiffs'  property  the 
amounts  assessed  against  these  lots  to  pay 
the  cost  of  the  pavement  made  in  1892. 

There  is  no  controversy  but  that  the  new 
Improvement  was  made  pursuant  to  the  pro- 
visions authorizing  it  up  to  and  Including 
the  final  determination  of  the  common  coun- 
cil of  the  amounts  to  be  paid  by  the  several 


parcels  of  real  estate  benefited;  but  the 
city  clerk  published  only  one  notice  of  such 
final  determination  of  the  common  council  in 
the  official  paper  instead  of  one  each  week 
for  two  successive  weeks.  This  omission  In 
the  proceedings  does  not  affect  the  juris- 
diction of  the  council  to  make  the  improve- 
ment and  to  assess  the  costs  thereof  as  au- 
thorized, and  hence  this  question  need  not 
be  considered  In  these  equity  actions.  The 
alleged  injuries  complained  of  are  that  the 
council  erroneously  failed  to  deduct  from 
the  amounts  apportioned  and  assessed 
against  the  lots  of  the  plaintiffs  as  the  cost 
of  the  Improvements  the  sums  paid  by  the 
owners  of  such  lots  as  assessments  for  the 
cost  of  the  improvements  made  in  1892.  It 
is  averred  that  the  city  Is  required  to  make 
such  deduction  pursuant  to  section  959 — 35, 
St  1898,  under  which  no  property  fronting 
on  a  street  or  avenue  is  exempt  from  assess- 
ments for  the  cost  of  such  Improvements  un- 
til  it  shall  have  paid  In  assessments  in  the 
aggregate  the  sum  of  $3  per  square  yard.  It 
is  also  alleged  that  the  city  officers  threat- 
ened to  proceed  to  issue  street  improvement 
certificates  for  such  excessive  amounts 
against  the  lots  of  the  plaintiffs,  and  thus 
would  injure  plaintiffs  by  creating  a  cloud  , 
upon  their  titles  to  such  lots.  The  question 
Is:  Does  the  appeal  awarded  by  section 
959— 30g,  c.  539,  Laws  1909,  afford  the  plain- 
tiffs all  the  relief  they  are  entitled  to  for 
these  alleged  injuries? 

The  provisions  of  this  section  were  orig- 
inally substantially  embodied  in  sections  184, 
185,  c.  326,  Laws  1889,  and  were  re-enacted 
in  sections  925—184  and  925—185,  St  1898. 
They  were  also  incorporated  in  the  charter 
of  the  city  of  Superior  as  amended  in  1891 
and  were  considered  and  interpreted  by  this 
court  in  the  case  of  Hayes  v.  Douglas  Coun- 
ty, 92  Wis.  429,  65  N.  W.  482,  31  L.  R.  A.  213, 
53  Am.  St  Rep.  926.  It  was  there  stated,  in 
speaking  of  this  statute:  "It  is  obvious  that 
upon  this  appeal  only  the  proper  amount  of 
benefits  to  the  particular  lot  can  be  investi- 
gated. No  remedy  appropriate  to  any  other 
wrong  is  given.  It  furnishes  no  remedy  by 
which  to  avoid  an  unequal  and  void  assess- 
ment Clearly,  the  appeal  is  no  adequate 
remedy  for  the  lot  owner  in  this  case;  and 
it  will  not  be  presumed  that  the  Legislature 
Intended  the  appeal  given  to  be  the  exclusive 
remedy,  except  as  to  matters  which  can  be 
redressed  upon  the  appeal."  The  tax  assail- 
ed in  that  case  was  held  void  upon  various 
grounds  which  need  not  now  be  stated  in 
detail.  Is  the  limitation  so  placed  upon  this 
statute  permitting  an  appeal  from  the  assess- 
ment to  be  applied,  as  there  declared,  to  the 
enactment  of  chapter  639,  Laws  1909,  {  959— 
30g?  A8  stated  above,  the  context  of  the 
act  considered  in  the  Hayes  Case  is  sub- 
stantially the  same  as  of  this  act.  Since  the 
Legislature  has  recently  re-enacted  it  as  the 
general  law  of  the  state,  we  deem  it  ap- 
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propriate  to  re-examine  the  provisions  of  the 
act  and  to  determine  -whether  the  construc- 
tion given  the  act  as  it  was  contained  in  tb4 
charter  of  the  city  of  Superior  should  be  fol- 
io-wed. Is  there  anything  in  this  section  (sec- 
tion 969— SOg)  to  show  that  the  restriction 
80  given  the  provision  by  this  court  should 
be  modified? 

A  study  of  the  context  of  the  new  section 
has  led  us  to  the  conclusion  that  the  Legis- 
lature Intended  that  the  remedy  provided  by 
It  should  include  relief  for  all  grievances  of 
the  property  owner  arising  out  of  the  pro- 
ceedings taken  by  the  common  council  and  re- 
specting its  compliance  with  the  steps  re- 
quired to  tte  taken  by  the  city  authorities  In 
the  proceedings  for  making  such  Improve- 
ments and  assessing  the  proper  proportions 
of  the  cost  thereof  to  the  property  liable 
therefor.  On  such  appeal  the  parties  should 
not  be  restricted  only  to  an  Investigation  of 
tbe  question  of  whether  or  not  the  proper 
amount  of  benefits  have  been  assessed  against 
the  lots,  as  was  held  In  the  Hayes  Case. 
From  the  various  provisions  of  the  act  it 
appears  to  us  that  the  Legislature  intended 
to  provide  that  on  such  appeal  the  court 
should  have  the  right  to  Investigate  tbe  pro- 
ceedings actually  taken  and  to  ascertain 
wbether  or  not  there  were  fatal  omissions  in 
tbe  course  of  tbe  proceedings  taken  by  the 
mdnidpal  authorities  In  making  the  improve- 
ments and  to  award  such  relief  as  the  actual 
state  of  the  proceedings  demanded  to  pro- 
tect the  appellants  from  any  wrongful  inva- 
sion of  their  rights  flowing  from  a  failure  to 
comply  -with  the  statutes.  We  can  perceive 
no  reason  why  parties  seeking  relief  from 
errors  in  the  proceedings  should  not  be  re- 
quired to  seek  It  after  the  final  determina- 
tion of  the  council  by  an  appeal  In  the  pro- 
ceeding. Tbe  procedure  affords  a  speedy, 
ample,  and  effective  remedy  to  prevent  inju- 
ry from  any  errors  committed  by  the  council 
In  authorizing  tbe  Improvement  and  as- 
sessment, and  it  will  enable  the  court  to  In- 
vestigate complaints  against  the  course  pur- 
sued by  tbe  councU  in  authorising  such  a 
public  improvement,  and  thus  prevent  tbe  in- 
convenience and  large  expense  incident  to 
tbe  instltntlon  of  actions  by  the  lot  owners. 
This  law,  furthermore,  spedflcally  declares 
that  "said  appeal  shall  not  affect  said  con- 
tract, but  certificates  or  Improvement  bonds, 
as  tbe  case  may  be,  against  the  land  in  ques- 
tion, for  tbe  amount  of  l)enefit8  assessed  to 
such  land,  shall  be  issued  notwithstanding 
such  appeal,"  and  directs  payment  from  city 
funds  of  any  difference  between  such  a  cer- 
tificate and  tbe  amount  found  due  on  such 
appeal.  This  provision  clearly  is  a  legisla- 
tive declaration  that  the  issuance  of  an  im- 
provement certificate  for  the  cost  of  such 
improvements  shall  not  be  prohibited.  Tbe  | 
reason  therefor  is  apparent  Under  the 
scheme  of  Improvement  provided,  the  con- 
tractor Is  dependent  for  his  payment  on  the 


benefits  assessed.  Any  prohibition  on  tbe  Is- 
suance of  certificates  is  likely  to  result  In 
frustrating  tbe  efforts  of  a  city  to  secure  re- 
sponsible and  reliable  bidders  at  reasonable 
prices  for  making  such  improvements.  These 
provisions  of  the  law  secure  to  tbe  contractor 
his  pay  and  place  on  the  city  the  conse- 
quences of  mistakes  and  defaults  in  making 
the  improvements  and  collecting  the  costs 
thereof.  It  seems  to  us  obvious  from  tbe  con- 
text that  it  was  intended  that  the  remedy  by 
injunction,  prohibiting  the  issuance  of  such 
certificates  in  cases  where  an  appeal  lies  un- 
der tbe  act,  should  be  denied  to  lot  owners, 
and  that  the  formerly  existing  equitable 
remedy  for  such  a  complaint  should  be 
abridged  to  that  extent. 

Applying  the  provisions  of  this  act  to  the 
instant  case,  we  find  that  the  relief  sought 
by  the  plaintiffs  is  remediable  on  appeal  from 
the  final  determination  of  the  council  fixing 
the  amount  to  be  paid  by  the  real  estate  as 
the  benefits  on  account  of  this  improvement. 
Since,  as  heretofore  Indicated,  these  actions 
are  brought  to  discharge  real  estate  from  the 
assessments  against  it,  or  to  reduce  the  as- 
sessments by  deducting  the  amounts  formerly 
assessed  and  paid  thereon  for  pavements,  and 
to  restrain  the  issuance  of  hnprovement  cer- 
tificates, they  should  not  be  entertained,  and 
the  parties  should  be  required  to  seek  re- 
press for  both  the  alleged  and  threatened 
wrongs  by  appals  from  the  final  determina-' 
tion  of  the  council,  the  only  remedy  available 
to  them. 

No  Judgments  were  entered  in  tbe  appeal 
actions,  nor  were  they  consolidated  with  tbe 
equitable  actions  so  as  to  require  but  one 
Judgment  in  all  the  actions  before  tbe  court 
Under  such  a  state  of  the  record,  tbe  ac- 
tions on  appeal  from  the  council  determina- 
tion cannot  be  reviewed  in  this  court,  nor 
can  the  merits  thereof  be  determined  on  this 
appeal,  though  tbe  parties  requested  a  final 
determination  thereof  on  this  hearing.  Any 
attempt  to  accomplish  this  result  would  be 
Ineffectual  before  Judgment  is  entered  in  tbe 
appeal  actions  in  the  lower  court 

The  Judgments  entered  in  tbe  equity  ac- 
tions must  be  reversed,  and  the  causes  be  re- 
manded to  the  trial  court,  with  directions  to 
enter  Judgments  of  dismissal. 

BARNES,  J.  (dissenting).  The  case  of 
Hayes  v.  Douglas  County,  92  Wis.  499,  65 
N.  W.  482,  31  L.  R.  A.  213,  53  Am.  St  Rep. 
926,  Involved  the  same  statute  that  is  In- 
volved in  the  case  before  us,  and  is  express- 
ly overruled  by  the  majority  opinion.  Tbe 
cases  of  Watkins  v.  Milwaukee,  52  Wis.  98, 
8  N.  W.  823;  Lieberman  v.  Milwaukee,  88 
Wis.  836,  «1  N.  W.  1112;  Kersten  v.  Mil- 
waukee, 106  Wis.  200,  81  N.  W.  948,  1103,  48 
L.  R.  A.  851 ;  and  Spmce  v.  Milwaukee,  132 
Wis.  669,  113  N.  W.  38— are  likewise  over- 
ruled. When  the  foregoing  cases  were  de- 
cided, sections  11  and  12  of  subchapter  7  of 
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chapter  184,  Laws  Wis.  1874,  being  the 
charter  of  the  city  of  Milwaukee,  were  In  ef- 
fect. Section  11  provided  for  a  remedy  by 
appeal,  and  section  12  made  such  remedy  ex- 
clusive. I  think.  In  substance  and  effect,  the 
case  of  Harrison  v.  Milwaukee,  49  Wis.  247, 
5  N.  W.  326,  Is  also  overruled.  This  case  in- 
volved an  assessment  for  benefits  accruing 
from  the  extension  of  a  waterworks  system, 
and  the  provision  pertaining  to  this  improve- 
ment (section  19,  subc.  10,  c  184,  Laws  1874) 
provided  for  a  remedy  by  appeal,  but  did  not 
make  it  exclusive.  If,  however,  the  reme- 
dy provided  was  adequate,  it  was  exclusive 
In  the  absence  of  an  express  declaration  to 
that  effect.  Meyer  v.  Oarthwalte,  02  Wis. 
571,  66  N.  W.  704;  Bumham  v.  Norton,  100 
Wis.  8,  75  N.  W.  304;  Goyke  v.  State,  136 
Wis.  657,  117  N.  W.  1027,  1126;  A.  H.  Stange 
Ck>.  V.  Caty  of  Merrill,  134  Wis.  514,  115  N. 
W.  115;  Washington  County  v.  Schrupp,  139 
Wis.  219,  120  N,  W.  856 ;  Potter  v.  Frohbach, 
133  Wis.  1,  112  N.  W.  1087. 

The  real  principle  underlying  the  decision 
In  Hayes  v.  Douglas  County,  the  numerous 
Milwaukee  special  assessment  cases  cited, 
and  Stange  v.  City  of  Merrill,  is  that  the 
statutory  remedy  was  not  exclusive,  because 
it  did  not  fuml^  a  full  measure  of  relief. 
The  party  complaining  had  a  right  to  resort 
to  equity  to  prevent  a  threatened  cloud  be- 
ing placed  on  his  title,  and,  if  the  cloud  ha^ 
attached  before  suit  was  begun,  then  resort 
might  be  had  to  equity  to  remove  It.  The 
main  purpose  of  the  appeal  statutes  referred 
to  probably  was  to  prevent  the  granting  of 
Injunctive  relief,  although  it  is  by  no  means 
certain  that  they  do  so. 

If  on  an  appeal  all  rights  and  remedies  can 
be  asserted  by  the  property  owner  that  he 
could  obtain  in  an  equitable  action,  then  it  is 
wholly  immaterial  to  the  municipality  wheth- 
er the  proceeding  is  by  appeal  or  In  equity; 
in  fact,  the  former  may  operate  to  Its  disad- 
vantage. In  an  equity  case  the  court  had 
discretion  to  deny  costs,  while  it  must  award 
them  on  the  appeal.  If  the  remedy  by  appeal 
is  inadetjuate,  that  is  a  good  reason  for 
holding  that  it  Is  not  exclusive.  If  it  is  ade- 
quate, nothing  is  gained  by  overruling  the  de- 
cisions referred  to.  The  decision  can  have 
little  practical  effect  except  as  to  pending 
cases.  Attorneys  and  litigants  had  a  right  to 
rel.v  on  an  established  rule  of  practice,  and 
It  seems  to  me  It  was  wholly  useless  to  in- 
dulge in  any  such  a  wanton  slaughter  of 
cases  to  accomplish  nothing.  I  de.slre  to  fur- 
ther suggest  that  in  my  Judgment  the  deci- 
sion In  the  present  case  is  not  in  harmony 
with  that  In  Northern  Pacific  Ry.  Co.  v. 
Douglas  County  (decided  herewith)  Infra, 
which  Involved  the  same  statutes  that  are 
here  involved.  An  artistic  distinction  is 
drawn  between  the  cases  but  it  seems  to 
me  to  be  a  distinction  without  a  differ- 
ence.   In  the  Northern  Pacific  Case  the  city 


officers  erred  in  making  a  special  assessment 
against  property  for  a  street  Improvement 
which  they  considered  adjacent  to  the  prop- 
erty, but  which  this  court  holds  was  not 
"adjacent"  within  the  meaning  of  the  law. 
In  the  cases  we  are  considering  the  city  of- 
ficers erred  in  making  an  assessment  against 
property  that  was  abutting  and  adjacent, 
but  which  was  exempt  from  assessment  by 
reason  of  having  already  contributed  all  the 
law  permitted  to  be  assessed  for  such  purpos- 
es. It  is  said  that  the  Northern  Pacific  Case 
does  not  fall  under  the  appeal  statute  be- 
cause the  land  "was  not  affected  by  the  im- 
provement" It  seems  to  me  that,  where  a 
large  amount  of  tax  Is  levied  against  a  lot 
for  repairing  a  street,  such  lot  is  decidedly 
affected  by  the  improvement.  If  it  were 
thought  that  the  words  quoted  pertained  to 
enhancement  of  value  because  of  the  im- 
provement, still  the  appeal  would  lie.  The 
court  found  on  sufficient  evidence  that  the 
value  of  the  lot  was  enhanced  to  the  amount 
of  the  assessment,  and  it  follows  that  the 
lot  must  have  been  "affected"  by  it.  Mak- 
ing two  classes  of  cases,  In  one  of  which 
property  owners  must  seek  relief  against  spe- 
cial assessments  by  appeal  and  in  the  other 
by  an  action  in  equity,  is  liable  to  lead  to 
undesirable  confusion.  I  think  the  former 
decisions  of  the  court  should  be  adhered  to. 

WINSLOW,  C.  J.    I  concur  in  the  views  of 
Mr.  Justice  BABNES. 


NOBTHEBN   PAC.   BY.   CO.   v.   DOUGLAS 

COUNTY  et  al. 
(Supreme  Court  of  Wisconsin.    Feb.  21,  1911.) 

(8]/llal>u*  hv  the  Judge.) 

1.  municipai,  cobpobations  (s  431*)— street 
Impbovemewts  —  Liability  op  Pbopebty — 
Statutoby  Pbovisions. 

A  law  for  cliarging,  to  some  extent,  the 
cost  of  improving  that  part  of  the  roadway  of  a 
street  directly  in  front  of  parrels  of  land  abut- 
ting thereon,  lying  between  the  curb  line  and 
the  center  of  such  roadway,  has  reference  only 
to  the  expense  incurred  within  such  boundaries. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1041;    Dec.  Dig.  ( 

2.  Mdnicipai.  Cobporations  (|  431*)— Street 
Improvements— CoNSTBucTioN  of  Statutes 
—"Abutting"— "Adjacent." 

A  law  authorizing  improvement  of  a  street 
at  the  expense'  in  whole  or  in  part  of  parcels  of 
land  abutting  thereon  or  adjacent  thereto,  in- 
cludes only  parcels  fronting  on  that  part  of  the 
street  improved  or  which  adjoins  such  parcels 
and  are  adjacent  to  the  street. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1041;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  Bp.  .50  51;  vol.  1,  pp.  184-187;  voL  8, 
pp.  756o,  7566.] 

3.  Municipal  Corporations  (g  431*)— Street 
Improvements — Constbuction  of  SiATUxra 
—"Abuttino"—"  Adjacent." 

In  such  a  law.  nothing  appearing  clearly 
to  the  contrary,  "abutting"  and  "adjacent"  are 
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not  nsed  ajnonymonsly.  The  former  contem- 
plates the  street  boundary  toward  the  lot  as 
identical  with  the  bonndarr  of  the  latter  to- 
ward the  former,  while  the  idea  of  the  latter  is 
a  parcel  near  by  the  street  but  separated  there- 
from by  an  intervening  abutting  strip  or  parcel. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1041;  Dec.  Dig.  { 
431.*] 

4.  MUNICIPAI  COBPOBATIONS  (§  513*)— Stbeet 
Impboveuents— SpeciaIj  ABSE8SMENTB— Re- 
view. 

A  law  providing  that,  in  case  of  the  owner 
of  a  i>arcel  of  land  affected  by  a  street  im- 
provement being  aggrieved  in  any  way  by  rea- 
son of  any  determination  of  the  administrative 
body  as  to  burdening  such  parcel  on  account  of 
such  Improvement,  his  sole  remedy  shall  be  by 
appeal  to  the  circuit  court,  is  mandatory  and 
exclusive  precluding  jurisdiction  being  exercised 
in  any  otner  way  in  law  or  in  e<iuity  as  to  any 
real  estate  within  the  calls  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1198;  Dec.  Dig.  | 
5ia»J 

6.   MONICIPAL  COBPOBATIONB  (j  513*)- STBKET 

ImpbovementiS— Special  Assessments- Re- 
view— "Affected  bt  the  Iupboveuent." 
In  the  foregoing  the  words  "affected  by  the 
improvement"  Umit  the  remedy  to  such  parcels 
of  real  estate  as  the  administrative  board  deal- 
ing with  the  matter  would  have  jurisdiction  un- 
der any  circumstances  to  affect  thereby. 

[Ejd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  513.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  238,  239.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; A.  J.  Vlnje,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  tlie  County  of  Douglas  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

E^inltable  action  to  restrain  a  sale  of  land 
tor  nonpayment  of  delinquent  special  taxes. 

The  issues  presented  for  trial  are  indicat- 
ed. In  a  general  way,  by  the  following  sum- 
mary of  the  findings :  Proceedings  were  duly 
had  under  the  charter  of  the  dty  of  Superior 
to  determine  the  amounts  respectively  charge- 
able to  various  parcels  of  real  estate  abut- 
ting on  or  adjacent  to  that  part  of  Winter 
street  in  said  dty  it  was  proposed  to  pave, 
which  iMrtion  included  plaintiff's  property. 
In  such  proceedings  the  amount  was  deter- 
mined chargeable  to  said  property  challeng- 
ed in  this  case.  The  assessing  board  acted 
within  its  discretion  in  including  sold  prop- 
erty in  tlie  district  benefited  by  the  im- 
provemoit  Such  findings  covered  in  a  gen- 
eral way  the  subject  of  the  litigation.  Judg- 
ment was  given  in  defendant's  favor  on  the 
condnsion  and  order  of  the  court  follow- 
ing sadi  findings. 

Hanltch  &  Hartley  (C.  W.  Bunn  and  M. 
T.  Sanders,  of  counsel),  for  appellant  W. 
R.  Foley,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  The  findings  do  not  disclose  with 
reasonable  deflnlteness  the  points  litigated. 


The  facts  are  that  the  city  of  Superior  in 
dne  course — if  the  land  of  appellant  were 
chargeable  under  section  96&— 85,  St  1898. 
with  any  special  tax  because  of  the  work 
on  that  part  of  Winter  street  improved — im- 
posed thereon  the  tax  in  question.  The  land 
abutted  on  Winter  street,  but  not  on  that  por- 
tion improved.  Such  portion  did  not  reach 
nearer  to  appellant's  land  than  about  350 
feet  In  view  thereof  counsel  for  appellant 
insisted,  as  appears  on  the  trial,  and  do  so 
now,  that  the  land  was  improperly  burden- 
ed hecause  it  did  not  abut  on  that  portion 
of  the  street  which  was  paved.  The  lan- 
guage of  the  section  is  as  follows : 

"No  property  fronting  on  any  street  or 
avenue  shall  be  exempt  from  any  assessment 
of  benefits  on  account  of  the  paving  thereof 
with  a  permanent  pavement  having  a  con- 
crete foundation  until  such  property  shall 
have  paid  In  the  aggregate  in  assessments 
for  street  pavements  in  front  thereof  the 
sum  of  three  dollars  per  square  yard  for  all 
that  part  of  the  roadway  directly  in  front  of 
or  abutting  the  same  and  lying  between  the 
curb  line  and  the  center  of  such  roadway. 
Where  any  property  has  paid  less  than  said 
amount,  it  shall  be  held  liable  for  any  dif- 
ference up  to  the  amount  of  three  dollars." 

It  is  considered  that  the  quoted  language 
is  too  plain  to  warrant  applying  thereto 
rules  for  construction.  The  improvement 
was  not  directly  in  front  of  the  parcel  of 
land  charged  with  the  tax,  nor  even  within 
the  vicinity  thereof.  Therefore,  the  situation 
was  entirely  outside  the  calls  of  the  statute. 

Counsel  for  respondents  insist  that  the  tax 
is  warranted  by  section  119  of  the  dty  char- 
ter, which  reads  as  follows: 

"Before  any  established  grade  shall  be 
changed  or  any  work  shall  be  ordered  done 
on  any  street  in  whole  or  in  part  at  the  ex- 
pense of  the  abutting  or  adjacent  real  es- 
tate, the  board  of  public  works  shall  view 
the  premises  and  determine  the  benefits  and 
damages  which  will  accrue  to  each  parcel  of 
such  real  estate  by  such  change  or  altera- 
tion of  grade;  the  entire  cost  of  the  contem- 
plated work  or  improvement  on  the  street, 
the  benefits  and  damages  that  will  accrue  to 
the  several  parcels  of  such  real  estate  by 
such  work  or  improvement,  and  the  amount 
that  should  be  assessed  under  the  provisions 
of  this  chapter,  to  each  parcel  of  real  es- 
tate to  be  benefited,  as  benefits  accruing 
thereto  by  such  contemplated  work  or  Im- 
provement"   Section  119,  c.  124,  Laws  1891. 

Whether  the  quoted  part  of  the  charter 
was  modified  by  the  law  of  1903,  before  quot- 
ed as  section  959 — 35  of  the  Statutes,  need 
not,  necessarily,  be  decided  for  this  case, 
though  we  may  well  say,  in  passing,  that  no 
reason  Is  perceived  why  the  statute  as  to 
the  particular  matter  therein  dealt  with  did 
not  supersede  the  charter. 
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Assuming  the  quoted  proTtsion  of  the  char- 
ter to  be  In  full  force,  we  cannot  perceive 
how  it  can  save  the  tax  In  question.  The 
language  Is  quite  plain.  It  contemplates  Im- 
provement of  streets,  beneficial  to  parcels  of 
real  estate  abutting  on  or  adjacent  thereto, 
such  improvement  being  in  front  of  such 
parcels,  at  the  expense,  In  whole  or  In  part, 
thereof.  That  must  be  so  else  a  parcel  of 
land  so  circumstanced  might  be  taxed  over 
and  over  again  for  street  improvem^itt, 
which  would  be  quite  unreasonable. 

It  Is  also  quite  plain  that  "abutting"  and 
"adjacent"  were  not  used  synonymously. 
One  was  'to  characterize  any  parcel  of  real 
estate  having  a  street  and  lot  line  in  com- 
mon. The  other  was  to  characterize  one  not 
in  part  bounded  by  a  street  line. 

"Adjacent"  is  sometimes  used  for  touch- 
ing on  or  bounded  by;  but  strictly  speaking 
It  signifies,  near  to  but  not  touching;  con- 
tiguous is  probably  sometimes  also  used  in 
the  former  sense  and  sometimes  and  more 
properly  In  the  latter,  while  "adjoining"  Is 
really  the  proper  term  for  in  contact  with, 
though  each  of  such  words  is  occasionally 
used  in  a  perverted  way.  It  will  be  found 
that  they  have  been  construed  variously  by 
■courts  according  to  circumstances.  Adjacent 
and  contiguous  as  well,  used  alone,  have 
been  held  to  mean  touching  at  times,  while 
generally  they  have  been  used  probably  In 
the  proper  sense  in  legislative  enactments 
and  it  is  in  cases  of  such  use  that  the  courts 
have  dealt  with.  The  following  are  illus- 
trations: Hennessy  v.  Douglas  County,  99 
Wis.  129,  74  N.  W.  983;  People  v.  Keechler, 
194  111.  235,  62  N.  E.  525;  Hanifen  v.  Armi- 
tage  (O.  C.)  117  Fed.  845,  851;  Hanover  Fire 
Insurance  Company  v.  Stoddard,  52  Neb. 
745,  73  N.  W.  291;  McDonald  v.  Wilson,  59 
Ind.  54,  55;  Brooklyn  Heights  Railway  Co. 
V.  C»ty  of  Brooklyn  (City  Ct.  Brook.)  18  N. 
Y.  Supp.  876,  877;  Kent  V.  Perkins,  36  Ohio 
St  639,  641. 

In  the  statute  under  consideration,  it  seems, 
as  an  original  question,  that  the  word  "ad- 
jacent" was  used  in  the  sense  of  near  to  and 
not  abutting  on  the  street.  But  the  question 
is  not  new.  This  court  in  Hennessy  v.  Doug- 
las County,  99  Wis.  129,  136,  74  N.  W.  983, 
985,  said  In  respect  to  the  particular  charter 
provision,  "adjacent"  signifies,  in  this  con- 
nection, "lying  near,  close  to,  or  contiguous, 
but  not  actually  touching."  "The  distinc- 
tion between  'adjacent'  and  'adjoining'  seems 
to  be  that  the  former  implies  that  the  two 
bodies  are  not  widely  separated,  though  they 
may  not  actually  touch,  while  'adjoining'  in- 
dicates that  they  are  so  Joined  or  united 
that  no  third  body  intervenes." 

Thus  It  will  be  seen  that  the  parcel  of 
land  in  question  cannot  be  both  abutting 
and  adjacent  witbin  the  meaning  of  the  stat- 
ute.    It  cannot  be  adjacent  because  it  ac- 


tnally  touches,  or  in  other  words,  abuts  on 
the  street  So  it  was  of  the  latter  kind.  No 
part  of  the  Improvement  was  diargeahle 
thereto  because  the  improvement  did  not  In- 
clude any  part  of  the  street  in  front  thereof. 
Doubtless  the  term  "adjacent"  was  used  to 
describe  property  separated  a  short  distance 
from  the  street  by  Intervening  property 
abutting  thereon,  and  dependable  somewhat 
on  the  intervening  strip. 

It  follows  that  the  board  of  public  works 
of  the  city  of  Superior  plainly  exceeded  its 
powers  by  Including  the  parcel  of  real  es- 
tate in  the  assessment  district  for  the  par- 
ticular Winter  street  improvement 

The  foregoing,  In  view  of  the  decision  here- 
with in  Newton  v.  City  of  Superior  et  aL, 
130  N.  W.  242,  suggests  the  question  of 
whether  the  invalidity  of  the  tax  was  leg- 
itimately questionable  other  than  by  ap- 
peal from  the  decision  of  the  board  of  pnb- 
lic  works.  It  is  considered  that  such  ques- 
tion must  be  answered  in  the  aflSrmatlve. 

True,  the  wording  of  the  law  is  very  broad. 
Doubtless  the  remedy  by  appeal,  as  has  been 
decided,  was  intended  to  be  exclusive  as  to 
everything  witbin  Its  scope.  But  the  di£B- 
culty  in  question  was  not  so  encompassed. 
That  is  quite  plain.  Section  126,  c.  124,  Laws 
1891,  governing  the  subject  is  as  follows: 

'The  appeal  given  by  the  last  section  from 
the  report  of  the  board  of  public  works  as 
confirmed  by  the  common  council,  shall  be 
the  only  remedy  of  the  owner  of  any  parcel 
of  land,  or  any  person  interested  therein,  af- 
fected by  said  improvement,  for  the  redress 
of  any  grievance  he  may  have  by  reason 
of  the  making  of  such  improvements,  or  by 
reason  of  the  cliange  of  any  established  grade 
covered  by  said  report" 

Note  the  language  "any  parcel  of  land 
♦  *  *  affected  by  said  Improvement" 
That  does  not  mean  any  parcel  of  land  upon 
which  the  board  of  public  works  may,  wheth- 
er acting  within  or  without  Jurisdiction, 
choose  to  impose  a  burden ;  but  any  parcel  in 
fact  "affected  by  said  improvement"  in  that, 
barring  errors,  it  might  be  affected,  not  par- 
cels which  could  not  under  any  circum- 
stances, be  burdened  on  account  of  the  im- 
provement Otherwise  the  board  In  Imposing 
such  charges  could  include  parcels  of  real  es- 
tate on  other  streets  or  in  a  distant  part  of 
the  city,  or  even  outside  the  dty,  and  the 
owners  would  have  to  resort  for  redress  to 
the  special  remedy.  Such  a  construction  of 
the  statute  would  be  outside  its  letter  and 
spirit  and  lead  to  absurd  results. 

It  follows  that  the  Judgment  must  be  re- 
versed and  the  cause  remanded  with  direc- 
tions to  render  Judgment  in  favor  of  the  ap- 
pellant In  accordance  with  this  opinion. 

So  ordered. 

VINJE,  J.,  took  no  part 
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BLUNT  V.  B5GBLAND  et  aL 

(Supreme  Court  of  Minnesota.     March  10, 
1911.) 

(Bvllahut  fty  <k«  Court.) 
Vkrdob  and  Pubchaser  (S  329*)— ExECtrroBT 

Ck>iTTBACi^BBEACH—DAi(AOK»— Evidence. 
In  an  action  to  recover  damages  for  the 
breach  of  an  executory  contract  for  the  pur- 
chase of  land,  it  is  held  that  the  evidence  sus- 
tains the  verdict,  that  the  damages  are  not  ex- 
cessive, and  that  no  reversible  errors  were  com' 
mitted  ilpon  the  trial. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  329.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  William  Lonis  Kelly,  Judge. 

Action  by  James  L.  Blunt  agaluBt  William 
Egeland  and  others.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  Judg- 
ment notwithstanding  the  verdict  or  a  new 
trial,  defendant  J.  S.  Green  appeals.  Af- 
firmed. 

See,  ah90,  104  Minn.  351,  116  N.  W.  653. 

Thomas  Kneeland,  for  appellant  Morton 
Barrows,  for  respondent 

BROWN,  3.  Plaintiff  was  the  owner  of 
certain  land  situated  in  the  state  of  Wiscon- 
sin. On  December  11,  1906,  as  the  result  of 
negotiations  had  with  defendants,  he  entered 
into  a  contract  for  the  sale  thereof  to  the 
Northern  Blue  Grass  Land  Company,  in  con- 
sideration of  the  conveyance  to  him  of  cer- 
tain land  In  the  state  of  North  Dakota,  con- 
sisting of  11  quarter  sections,  owned  or  con- 
trolled by  that  company.  As  a  part  of  the 
same  transaction,  but  by  a  s^arate  written 
agreement  plaintiff  and  defendants  entered 
into  a  contract  by  which  plaintiff  sold  and 
agreed  to  convey  to  defendants  the  North 
Dakota  land  at  the  agreed  purchase  price  of 
$10  per  acre — ?600  for  each  quarter  section, 
as  an  advance  payment  and  the  balance  pay- 
able a  stated  time  In  the  future,  with  inter- 
est. The  contract  further  provided  that  If 
defendants  should  fail  to  perform  their  part 
of  the  contract  by  the  payment  of  the  first 
installment  of  the  purchase  price,  and  the  ex- 
ecution of  a  mortgage  upon  the  land  as  se- 
curity for  the  remainder,  on  or  before  July 
1,  1907,  they  would  pay  to  plaintiff  as  liq- 
uidated damages  the  sum  of  $600  for  each 
quarter  section  of  land  involved  in  the  trans- 
action. The  first  contract  was  subsequently 
modified  by  Including  in  the  lands  to  be  con- 
veyed by  pl{ilntlff  to  the  Blue  Grass  Compa- 
ny certain  town  lots,  and  this  was  expressed 
by  a  written  supplemental  agreement.  Plain- 
tiff performed  the  contract  by  conveying  the 
Wisconsin  land  to  the  Blue  Grass  Company, 
and  that  company  In  turn  conveyed  to  him 
the  North  Dakota  land.  Defendants,  how- 
ever, failed  and  refused  to  perform  the  con- 
tract for  the  purchase  from  plaintiff  of  the 
North  Dakota  land,  and  plaintiff  brought  this 


action  to  recover  therefor.  Defendants  Ege- 
land  and  Gross  answered  separately;  but  a' 
statement  of  their  defense  is  not  Important 
for  the  action  was  dismissed  as  to  them  In 
th«  court  below  on  plalntlfTs  motion,  and 
proceeded  to  trial  as  against  defendant  Green 
alone.  A  verdict  was  returned  for  plaintiff 
for  $2,532.78,  and  defendant  Green  appealed 
from  an  order  denying  his  alternative  motion 
for  Judgment  notwithstanding  the  verdict  or 
a  new  trial. 

1.  Defendant's  first  contention  is  tliat  the 
damages  awarded  by  the  Jury  are  excessive 
and  not  supported  by  the  evidence.  The  ques- 
tion in  litigation  upon  this  branch  of  the  case 
was  the  value  of  the  North  Dakota  land.  It 
was  taken  by  plaintiff,  in  consumatlon  of  the 
transaction  with  the  Blue  Grass  Company, 
at  $^0  per  acre,  and,  if  in  fact  it  was  worth 
that  amount  at  the  time  fixed  for  the  per- 
formance of  defendants'  purchase  contract 
plaintiff  suffered  no  damage;  for  it  Is  not 
questioned  that  the  land  was  conveyed  to 
him,  and  at  the  time  stated  he  had  the  title 
thereto.  But,  if  not  of  that  value,  then  plain- 
tiff suffered  damage  to  the  extent  the  actual 
value  was  less  than  the  agreed  selling  price 
to  defendants.  The  evidence  upon  this  ques- 
tion is  conflicting.  The  defendant  produced 
a  preponderance  of  witnesses  who  gave  to 
the  land  a  value  of  from  $10  to  $12  per  acre ; 
whereas  plaintiff's  testimony  was  to  the  ef- 
fect that  it  was  worth  no  more  than  $7  per 
acre.  We  have  read  the  evidence,  and  con- 
sidered the  argument  of  counsel,  and  discov- 
er no  sufficient  reason  for  interfering  with 
the  verdict  The  trial  judge  heard  and  ob- 
served the  witnesses,  and  his  approval  of  the 
verdict  removes  any  doubt  thrown  upon  the 
question  from  a  reading  of  the  record. 

2.  Complaint  is  made  of  the  ruling  of  the 
court  admitting  In  evidence  the  contracts  be- 
tween plaintiff  and  the  Blue  Grass  Company 
for  the  exchange  of  the  lands ;  It  being  in- 
sisted that  they  were  wholly  irrelevant  to 
any  issue  in  the  case.  In  this  we  do  not  con- 
cur. All  these  contracts  were  entered  into 
at  the  same  time  and  as  a  part  of  one  trans- 
action. The  action  was  brought  to  recover 
the  amount  stipulated  in  the  contract  here 
Involved,  and  the  question  arose  whether  the 
amount  so  agreed  upon  for  defendants'  fail- 
ure of  performance  was  not  so  out  of  propor- 
tion to  the  actual  damage  suffered  by  plain- 
tiff as  to  constitute  a  penalty,  and  not  en- 
forceable. This  question  was  presented  by  a 
demurrer  to  the  complaint  and  was  consid- 
ered on  a  former  appeal  of  the  case.  104 
Minn.  351,  116  N.  W.  653.  In  disposing  of 
the  question  on  the  trial,  it  became  necessa- 
ry to  Inquire  into  the  whole  transaction,  in- 
cluding the  value  of  the  property  parted  with 
by  plaintiff,  and  the  value  of  the  North  Da- 
kota land,  and  all  the  facts  bearing  upon  the 
merits  of  the  question.    As  an  aid  in  its  de- 
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termination,  the  evidence  referred  to  was 
properly  recelTed.  And  It  In  fact  resulted 
beneficially  to  defendant  The  liquidated 
damages  agreed  upon  amounted  to  $6,600. 
The  court  held  the  stipulation  to  pay  the 
same  a  penalty,  and  not  enforceable,  and  In- 
structed the  jury  that  plaintiff  could  recov- 
er hla  actual  loss  only.  This  the  Jury  as- 
sessed at  $2,532.78,  about  one-third  of  the 
amount  agreed  to  be  paid.  There  was,  there- 
fore, no  error  in  the  admission  of  the  evi- 
dence referred  to. 

3.  Defendant  pleaded  tn  defense  that  after 
July  1,  1907,  the  date  fixed  for  the  comple- 
tion of  the  sale  of  the  Dakota  land  to  de- 
fendants, plaintiff,  through  efforts  of  Egeland 
and  Gross,  sold  the  Dakota  land  to  one  Mar- 
tens, and  received  in  payment  therefore  $5,- 
000  in  cash  and  a  conveyance  of  certain  mill 
property  located  at  Homlck,  in  the  state  of 
Iowa;  that  as  a  part  of  that  transaction 
plaintiff  agreed  to  and  did  release  defend- 
ants Egeland  and  Oross  from  further  liabil- 
ity under  the  contract  in  question,  which  re- 
lease operated  pro  tanto  as  a  discharge  of 
defendant  Green.  This  sale  was  admitted, 
but  the  release  of  Egeland  and  Gross  denied. 
On  the  trial,  evidence  of  the  transaction  was 
offered;  the  plaintiff  contending  that  his 
agreement  to  release  defendants  Egeland  and 
Gross  was  conditional  upon  the  mill  proper- 
ty being  sold  for  $10,000.  Upon  this  branch 
of  the  case  plaintiff  was  permitted,  over  de- 
fendant's objection,  to  describe  the  mill  prop- 
erty, and  to  testify  what  it  sold  for.  We  dis- 
cover no  reversible  error  in  the  rulings  of 
the  court  upon  this  subject  The  issue  of  re- 
lease was  presented  by  defendant,  and  plain- 
tiff had  the  right  to  have  submitted  to  the 
Jury  his  theory  of  that  contract  While  evi- 
dence of  what  property  at  a  particular  time 
sold  for  is  not  ordinarily  competent  proof  of 
its  value,  the  rule  has  no  particular  applica- 
tion to  this  case.  Here  plaintiff  insisted  that 
his  agreement  to  release  depended  upon  the 
mill  property  bringing  at  a  sale  thereof  $10,- 
000,  and  not  upon  the  question  whether  It 
was  in  fact  of  that  value. 

4.  It  is  also  claimed  that  the  court  below 
erred  In  not  directing  a  verdict  for  defend- 
ant; the  contention  being  based  upon  the 
grounds:  (1)  That  defendants  were  all  re- 
leased by  a  contract  for  the  sale  of  the  Da- 
kota land  by  plaintiff  to  one  Wright,  entered 
into  prior  to  July  1,  1907;  and  (2)  because 
the  complaint  contains  no  allegations  of  ac- 
tual damages.  Neither  of  these  points  can 
be  sustained.  Defendants'  contract  to  pur- 
chase the  land  was  absolute  and  uncondition- 
al, and  the  procurement  by  them  of  the 
Wright  contract,  in  no  proper  view  of  the  le- 
gal rights  of  the  parties,  released  them  from 
further  obligations  under  their  contract  The 
Wright  contract  was  an  executory  agreement, 
but  was  never  carried  beyond  the  formative 
period,    and    was    subsequently    abandoned, 


though  a  preliminary  payment  of  $200  was 
made  thereon  by  Wright  However,  It  is 
clear,  since  the  defendants'  contract  contain- 
ed no  agreement  for  their  release  upon  the 
production  of  some  other  purchaser  in  their 
stead,  that  the  point  is  not  well  taken. 

The  complaint  sufllclently  alleged  plain- 
tiff's damages.  Though  the  primary  object 
of  the  action  was  to  recover  the  stipulated 
damages,  plaintiff  had  the  right,  under  the 
pleadings,  upon  the  court's  ruling  that  the 
stipulation  imposed  a  penalty,  and  was  not 
therefore  enforceable,  to  go  to  the  Jury  upon 
the  question  of  his  actual  loss. 

Order  afSrmed. 


PAIiMER  et  *1.  V,  MUTUAL  LIFE  INS.  CO. 

OF  NEW  YORK. 

(Supreme  Court  of  Minnesota.    Feb.  24,  1911. 

On  Rehearing,  March  10,  1911.) 

(SyJlaiut  ly  tK«  Court.) 

1.  Chattel  Mobtqaqeb  (I  8*)— Distinouish- 

BD   FBOU   PLEDQE— InSUBANCK  POLICY. 

The  transaction  mentioned  in  the  opinion, 
by  which  the  holder  of  a  paid-up  life  insurance 
policy  delivered  the  possession  thereof  to  the 
issuing  company  as  security  for  the  payment 
of  a  loan,  held  a  pledge  of  the  policy,  and  not 
a  chattel  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  S  8.*] 

2.  Instjbance  (§  645*)— liEra:  Insubarcb— Ac- 
tion ON  Policy— Pleading. 

In  an  action  to  recover  upon  a  life  insur- 
ance policy,  matured  by  the  death  of  the  insur- 
ed, it  is  not  necessary,  in  order  to  maintain  the 
action,  to  plead  or  prove  the  payment  or  tender 
of  a  loan  as  security  for  which  the  policy  was 
pledged  to  the  company.  All  such  indebtedness 
may  be  interposed  by  the  company  as  a  coun- 
terclaim or  Bet-off> 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  645.*] 

3.  Pledges  (8  63*)— Method  or  Enfobcekent 

— AOBEEUENT  OF  PABTIES. 

The  parties  to  a  contract  of  pledge  may  by 
agreement  provide  the  manner  and  method  for 
the  enforcement  of  the  same,  provided  the  meth- 
od agreed  upon  be  not  in  violation  of  law. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent " 
Dig.  i  129;   Dee.  Dig.  {  53.*] 

4.  Insurance  (§  179%*)— Loaw  oh  Policy- 
Validity— Penalty  FOB  Default. 

A  paid-up  policy  of  life  insurance  for  $5,- 
000  was  pledged  to  the  issuing  company  by  the 
insured  as  security  for  the  payment  of  a  loan 
made  to  him  by  the  company.  The  contract 
provided  that,  in  case  of  the  failure  to  make 
payment  of  the  money  at  the  time  it  became 
due,  the  company  might  without  notice,  cancel 
the  poUcy  by  applying  the  "customary  surren- 
der consideration  then  allowed  by  the  company 
for  the  surrender  for  cancellation  of  similar 
policies,  namely,  $1,445,"  to  the  payment  of  the 
loan,  paying  the  balance,  if  any,  to  the  insured. 
The  loan  was  not  paid,  and  the  company  can- 
celed the  policy  in  the  manilerprovided  for  by 
the  contract.  It  is  held:  (a.)  That  if  the  "cus- 
tomary cash  surrender  consideration"  represent- 
ed the  substantial  value  of  the  policy,  the  con- 
tract was  valid,  and  the  cancellation  effectually 
terminated  the  rights  of  the  insured  therein; 
(b)  but  it  the  customary  cash  surrender  con- 
sideration BO  agreed  upon  as  the  basis  for  can- 
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epilation  waa  substantlany  less,  and  substan- 
tially  disproportionate  to  the  actual  value  of 
tlie  policy,  tne  contract  imposed  upon  tlie  in- 
sured a  penalty  for  Iiis  default,  and,  in  so  far 
as  it  authorized  a  cancellation,  is  void. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  1 179^.*] 
5.  Ihsubamcb    (I    668*)  — Life    Insubance— 

Pi.EADiifa — Question  or  Fact. 

The  allegations  of  the  complaint  in  refer- 
ence to  the  agreed  snrrender  value  and  the  ac- 
tual value  of  the  jxilicy  held  to  present  a  ques- 
tion of  fact. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  668.*] 

(AddiUoncl  Syllalua  ly  Editorial  Staff.) 

«.  Chattel  Mobtgaoeb  (8  8*)— Distinguish- 
ed FBOH  "Pledge." 

A  "chattel  mortgage"  is  a  present  transfer 
of  title  to  mortgaged  property,  with  a  defeas- 
ance, so  that,  upon  payment  of  the  debt  or  per- 
formance of  the  obligation  secured,  the  title  to 
the  property  reverts  to  the  mortgagor;  while  a 
"pledge"  is  a  transfer  of  the  possession  of  per- 
sonalty, not  tlie  title,  as  security  for  the  per- 
formance of  some  act  by  the  pledgor,  with  pro- 
visions for  sale  of  the  property  or  other  disposi- 
tion thereof  by  the  pledgee  upon  the  pledgor's 
default. 

[EiJ.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  20-22;   Dec.  Dig.  %  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1098-1106;  vol.  6,  pp.  5412-5417; 
VOL  S,  p.  7756.J 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  George  L.  Bunn,  Judge. 

Action  by  Lucy  C.  Palmer,  as  executrix 
of  Timothy  R.  Palmer,  and  others,  against 
the  Mutual  Life  Insurance  Company  of  New 
Torlc.  Judgment  for  defendant,  and  plain- 
tiffs  appeaL     Reversed. 

H.  A.  Hageman  (How,  Butler  &  Mitchell, 
of  counsel),  for  appellanta.  Ambrose  Tighe, 
for  respondent 

BROWN,  J.  Appeal  from  an  order  sus- 
taining defendant's  general  demurrer  to 
plalntltrB'  complaint  The  facts,  as  dis- 
closed by  the  complaint  briefly,  stated,  are 
as  follows: 

Timothy  R.  Palmer  was  In  his  lifetime, 
and  at  the  times  hereafter  stated,  the  hold- 
er of  a  paid-up  policy  of  life  insurance  for 
the  sum  of  $5,000,  Issued  to  him  by  defend- 
ant and  payable  at  the  death  of  Palmer  to 
his  estate.  On  July  14,  1904,  after  the  pol- 
icy became  fully  paid.  Palmer  applied  to  de- 
fendant for  a  loan,  pledging  the  policy  as 
security  for  Its  repayment  The  defendant 
loaned  him  the  sum  of  $1,445,  which  Palmer 
promised  to  repay  on  September  1,  1905, 
with  Interest  at  the  rate  of  5  per  cent,  per 
annum.  Interest  thereon  for  one  year  $S1.6S, 
was  paid  In  advance,  and  the  actual  amount 
paid  over  to  Palmer  was  $1,363.32.  In  con- 
summation of  the  transaction  the  parties  en- 
tered Into  a  written  contract  evidencing  the 
obligations,  rights,  and  liabilities  of  each,  of 
which  the  following  is  a  copy: 

"This  agreement,  made  this  14th  day  of 
,     July,  1904,  between  the  Mutual  Life  Insur- 


ance Company  of  New  York,  party  of  the 
first  part,  hereinafter  called  the  company, 
and  Timothy  R.  Palmer,  party  of  the  second 
part  wltnesseth:  The  company  agrees  to 
loan  to  the  party  of  the  second  part  the  sum 
of  fourteen  hundred  and  forty-five  dollars, 
apportioned  as  follows: 

To  pay  premiums  on  policy  No. 

Interest  at  5%  (adjusted  also  for  in- 
terest on  premiums) $     816S 

Balance  by  company's  chedt 1,363  32 

$1,445  00 

"The  receipt  of  the  foregoing  amount  as  a 
loan  is  hereby  acknowledged  upon  the  pledge 
as  hereinafter  set  forth  of  policy  No.  306,404 
In  said  company.  And  the  said  party  of  the 
second  part  agrees  to  repay  the  said  sum  of 
$1,445.00  to  the  company  at  its  head  ofilce, 
Nassau,  Cedar  and  Liberty  streets,  in  the 
city  of  New  York,  on  the  Ist  day  of  Septem- 
ber, 1905.  In  consideration  of  the  amount  of 
said  loan,  the  party  of  the  second  part  here- 
by assign,  transfer,  and  set  over  all  of  his 
right  title,  and  interest  in  and  to  said  pol- 
icy No.  3()6,404,  issued  by  said  company  on 
the  life  of  Timothy  R.  Palmer,  together  with 
any  and  all  moneys  which  may  be  or  be- 
come payable  under  the  same,  to  the  com- 
pany as  collateral  security  for  the  payment 
of  said  loan  with  Interest  The  said  party 
of  the  second  part  will  forever  warrant  and 
defend  the  title  of  the  said  company  to  the 
said  policy.  In  the  event  of  default  In  the 
payment  of  said  loan  on  the  date  herein 
above  mentioned,  the  company  is  hereby 
authorized  at  its  option,  without  notice,  and 
without  demand  for  payment,  to  cancel  said 
policy,  and  apply  the  customary  cash  sur- 
render consideration  then  allowed  by  the 
company  for  the  surrender  or  cancellation  of 
similar  policies,  namely,  $1,445,  to  the  [»ay- 
ment  of  said  loan,  with  Interest,  the  balance. 
If  any,  to  be  payable  to  the  parties  entitled 
thereto  on  demand,  or  the  company  may,  at 
Its  own  option,  renew  the  said  loan  for  one 
year  or  less  period  on  the  written  request 
of  any  one  of  the  parties  of  the  second  part 
hereto,  and  without  further  notice  to  any 
one  of  the  parties  of  the  second  part" 

Palmer  failed  to  pay  the  debt  at  maturity, 
or  at  all,  and  on  October  30,  1903,  60  days 
after  the  maturity  thereof,  defendant,  with- 
out notice,  exercised  the  right  conferred  by 
the  loan  contract  and  canceled  or  forfeited 
the  policy,  subsequently  notifying  Palmer  of 
the  action  in  that  respect  Palmer  Imme- 
diately protested,  and  demanded  a  rein- 
statement of  the  policy,  which  demand  the 
defendant  refused,  except  upon  condition 
that  Palmer  pass  a  satisfactory  medical  ex- 
amination and  furnish  a  certificate  thereof 
to  defendant  This  Palmer  declined  to  do. 
On  December  3,  1908,  Palmer  died,  and  his 
executors  brought  this  action  to  recover  up- 
on the  poljcy,  upon  the  ground  that  the  at- 
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tempted  forfeiture  and  cancellation  thereof 
by  defendant  was  Illegal  and  void;  hence 
that  the  policy  was  still  a  valid  obligation. 
The  complaint  farther  alleges  that  at  the 
time  the  loan  was  made,  and  at  the  time  of 
the  forfeiture  of  the  policy,  defendant  was 
required  to  and  did  maintain  a  reserve  fund 
to  meet  its  obligations  under  the  policy  in 
the  sum  of  |2,216.85,  and  that  the  policy  was 
at  the  time  stated  "of  the  actual  value  and 
worth  of  not  less"  than  that  sum  of  money, 
and  that  the  policy  could  not  be  replaced  in 
any  other  reliable  Insurance  company  for  a 
less  sum.  It  also  alleges  that  defendant  In 
fact  held  In  reserve  at  the  time  of  the  can- 
cellation of  the  policy  to  meet  its  liability 
the  sum  of  $2,278.70,  and  that  the  policy  was 
in  fact  worth  and  of  the  value  of  that 
amount  The  loan  agreement,  as  will  be  no- 
ticed, provided  for  the  cancellation  of  the 
policy  without  notice,  upon  the  nonpayment 
of  the  loan,  and  for  an  application  of  "the 
customary  cash  surrender  consideration  then 
allowed  by  the  company  for  the  surrender 
and  cancellation  of  similar  policies,  namely, 
$1,445,"  upon  the  indebtedness,  paying  the 
balance,  if  any,  to  Palmer.  In  this  connec- 
tion the  complaint  further  alleges  that  the 
dlfFerence  between  the  cash  surrender  value 
of  the  policy,  at  the  time  of  the  cancellation, 
as  computed  by  defendant  for  the  purpose 
of  making  forfeiture,  and  the  actual  value 
and  worth  of  the  policy,  was  at  least  the 
sum  of  $906.70;  that  the  loan  agreement  so 
far  as  it  purported  to  authorize  the  cancella- 
tion of  the  policy,  was  usurious,  and  an  at- 
tempt on  the  part  of  the  defendant  to  im- 
pose a  penalty  or  forfeiture  for  the  nonpay- 
ment of  the  debt,  and  therefore  unlawful. 

The  action  seems  to  have  been  submitted 
to  the  court  below,  on  plaintlfTs  part,  upon 
the  theory  that  the  loan  transaction  con- 
stituted a  mortgage  of  the  policy,  and,  inas- 
much as  the  same  had  never  been  foreclosed. 
Fights  under  the  policy  have  not  been  extin- 
guished; while  in  this  court  the  contention 
is  that  it  is  immaterial  whether  the  transac- 
tion amounted  to  a  mortgage  or  a  pledge, 
and  that,  because  of  the  fact  that  the  con- 
tract imposed  a  penalty  for  the  nonpayment 
of  the  loan,  it  was  unlawful,  and  the  at- 
tempted cancellation  thereunder  Ineffectual 
for  any  purpose.  The  learned  trial  court 
was  of  the  opinion,  and  so  ruled,  that  the 
transaction  constituted  a  pledge,  and  not  a 
mortgage,  and  though  the  fact  that  a  penal- 
ty, in  excess  of  the  legal  interest,  if  thereby 
imposed,  would  render  the  contract  void  In 
so  far  as  it  authorized  a  forfeiture  and  can- 
cellation of  the  policy  for  nonpayment,  yet 
the  complaint  contained  no  allegations  of 
fact  tending  to  show  that  a  penalty  was  so 
imposed.  In  other  words,  the  court  con- 
strued the  allegations  of  the  complaint  to 
the  eftect  that  the  policy  had,  at  the  time  of 
the  cancellation,  an  actual  value  largely  in 
excess  of  the  amount  of  the  loan,  as  con- 
clusions of  law,  and  not  allegations  of  issu- 


able facts.  Our  conclusion,  after  a  some- 
what careful  consideration  of  the  subject, 
is  that  the  learned  trial  court  erred  in  the 
construction  of  the  complaint,  and  that  the 
allegations  thereof  respecting  the  value  of 
the  policy  present  Issues  of  fact,  rather  than 
conclusions  of  law.  In  view  of  this,  and  the 
fact  that  the  case  must  be  remanded  for 
trial,  we  dispose  of  some  of  the  questions 
presented  and  discussed  in  the  briefs,  to 
the  end  that  the  substantial  issue  may  be 
tried  and  determined,  without  confusion  from 
contentions  upon  minor  points. 

The  question  whether  the  loan  transaction 
constituted  a  chattel  mortgage,  or  a  pledge 
of  the  policy,  though  not  discussed  by  plain- 
tiff. It  being  treated  as 'immaterial,  is  urged 
by  defendant,  and  It  occurs  to  us  that  a  de- 
termination thereof,  if  not  strictly  necessary, 
is  highly  Important,  to  the  end  that  the  par- 
ties may  know,  when  the  cause  comes  to 
trial,  what  issues  are  in  litigation.  If  the 
loan  agreement  be  held  a  chattel  mortgage, 
it  would  stem  that  the  case  is  at  an  end,  for 
there  is  no  claim  that  it  has  ever  been  fore- 
closed in  the  manner  prescribed  by  law,  and 
the  policy,  the  subject-matter  thereof,  re- 
mains in  force.  Manhattan  Ins.  Co.  v. 
Wright,  126  Fed.  82,  61  C.  O.  A.  138.  On 
the  other  hand,  if  the  transaction  took  the 
form  of  and  constituted  a  pledge,  and  the 
right  of  forfeiture  therein  provided  for  be 
valid,  then  the  exercise  of  that  right  by  de- 
fendant effectually  terminated  all  rights  of 
Palmer  under  the  policy,  and  plaintiffs  can- 
not recover.  The  question  is  presented  by 
the  demurrer,  and  for  the  reasons  stated 
should  be  settled. 

1.  There  is  a  marked  distinction  between  a 
chattel  mortgage  and  a  pledge,  though  per- 
haps it  has  not  always  been  strictly  observed 
in  particular  cases.  A  chattel  mortgage  is  a 
present  transfer  of  title  to  the  mortgaged 
property,  with  a  defeasance.  Upon  the  pay- 
ment of  the  debt  or  the  performance  of  the 
obligation  secured,  the  title  to  the  property 
reverts  to  the  mortgagor.  A  pledge  is  a 
transfer  of  the  possession  of  personal  prop- 
erty, not  the  title,  as  security  for  the  per- 
formance of  some  act  by  the  pledgor,  with 
provisions  for  the  sale  of  the  property  or 
other  disposition  thereof  by  the  pledgee  up- 
on the  pledgor's  default  It  is  often  difficult 
to  determine  -whether  a  particular  transac- 
tion amounts  to  a  mortgage  or  a  pledge,  and 
in  such  cases  the  abstract  form  of  the  trans- 
action usually  controls  the  question.  In  the 
case  at  bar  there  is  language  in  the  agree- 
ment indicating  a  present  transfer  of  the  pol- 
icy, one  of  the  essentials  of  a  chattel  mort- 
gage; but  this  is  not  conclusive  that  the  par- 
ties Intended  to  enter  into  the  relation  of 
mortgagor  and  mortgagee.  Jones  on  Pledges, 
§  9.  The  transfer  of  title  was  not  upon  con- 
dition, another  essential  element  of  a  mort- 
gage, and  the  transaction  in  fact  took  the 
form  of  a  pledge;  the  policy  being  delivered 
as  security  for  the  repayment  of  the  loan, 
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with  antborlty  on  the  part  of  the  pledgee  to 
appropriate  the  Bame  to  its  own  use,  by  the 
cancellation  thereof,  on  the  pledgor's  default 
All  the  essentialB  of  a  pledge  are  here  pre- 
sented, and  though  some  doubt  may  arise, 
when  viewed  from  a  strict  application  of  le- 
gal definitionB  and  rules,  the  law  in  such 
cases  favors  the  conclusion  that  the  transac- 
tion was  a  pledge,  and  not  a  mortgage. 
Jones  on  Pledges,  f  14.  We  therefore  hold 
with  the  trial  court  that  the  transaction 
here  involved  was  a  pledge. 

2.  The  contention  of  the  defendant,  to  the 
effect  that,  even  though  the  policy  has  never 
been  legally  forfeited  and  canceled,  and  is 
still  the  valid  obligation  of  defendant,  plain- 
tiffs cannot  recover,  except  by  showing  a  pay- 
m«it  of  the  loan  or  a  tender  thereof,  is  not 
sound.  If  the  policy  is  still  in  force,  plain- 
tiffs may  recover  the  amount  thereof,  less  the 
loan,  with  interest.  The  loan  contract  need 
not  necessarily  be  held  void  in  toto,  as  sug- 
gested by  counsel,  to  authorize  the  action. 
It  is  clearly  not  entirely  void.  So  far  as  it 
pledged  the  policy  as  security,  it  is  a  binding 
contract  Onie  pith  of  plaintiffs'  claim  is 
ftaat  the  rights  of  the  Insured  have  never 
been  lawfully  terminated;  that  the  provisions 
of  the  contract.  In  so  far  as  authorizing  a 
cancellation  for  nonpayment.  Imposed  a  pen- 
alty for  the  default,  and  in  this  respect,  but 
not  otherwise,  that  the  contract  was  not  en- 
forceable, and  the  attempted  cancellation  a 
nullity,  leaving  the  parties  precisely  where 
they  were  before  the  forfeiture  was  declared 
by  defendant  If  the  action  was  one  to  re- 
cover the  possession  of  the  policy,  then  it 
might  well  be  claimed  that  a  tender  of  the 
debt  would  be  necessary.  31  Cyc.  840.  But 
the  action  being  to  enforce  the  liability  un- 
der the  policy,  it  having  matured  by  the 
death  of  Palmer,  and  not  to  recover  its  pos- 
session, no  necessity  for  a  tender  is  pres- 
ent, and  is  therefore  unnecessary. 

3.  For  the  purpose  of  insuring  the  payment 
of  the  loan,  and,  in  case  of  default,  of  fore- 
closing the  rights  of  the  pledgor  in  the  pledg- 
ed property,  the  contract  in  the  case  at  bar 
provided  for  a  forfeiture  of  the  policy,  and 
authorized  defendant  to  cancel  the  same  by 
applying  the  "customary  cash  surrender  con- 
sideration then  allowed  by  the  company  for 
the  surrender  of  similar  policies,  namely, 
fl,445,"  to  the  payment  of  the  loan,  paying 
the  balance,  if  any,  to  the  pledgor.  The  debt 
was  not  paid,  and  defendant  exercised  the 
right  thus  conferred,  and  canceled  the  ixjllcy. 
The  general  rule  of  the  common  law  for  the 
enforcement  of  pledge  contracts,  in  the  ab- 
sence of  special  agreement  otherwise  provid- 
ing, requires  a  sale  of  the  property  upon  due 
notice  to  the  pledgor  and  an  application  of 
the  proceeds  to  the  payment  of  the  debt,  the 
surplus,  if  any,  going  to  the  pledgor.  The 
rule  is,  however,  not  of  universal  applica- 
tion, and  does  not  apply  to  commercial  pa- 
per, and  perhaps  other  species  of  choses  in 
action.    But  it  is  well  settled  that  the  par- 


ties may  stipulate  the  terms  and  method  of 
enforcement,  and  that  agreements  In  this  re- 
spect not  obnoxious  to  the  law,  will  control 
the  rights  of  the  parties.  Goldsmith  ▼.  First 
Methodist  Church,  25  Minn.  202;  White  ▼. 
Phelps,  14  Minn.  27  (GU.  21),  100  Am.  Dec. 
190;  TTpham  v.  Barbour,  65  Minn.  365,  68  K 
W.  42.  Even  this  rule  is  not  without  its  ex- 
ceptions, for  it  has  been  held  that  an  agree- 
ment that  the  pledgee  may .  appropriate  the 
property  to  the  satisfaction  of  the  debt  is 
void  and  not  enforceable.  31  Cyc  863;  Luck- 
itts  T.  Towiisend,  8  Tex.  119,  49  Am.  Dec. 
728;  Livingston  v.  Story,  11  Pet  351,  9  L. 
Bd.  746. 

The  rule  requiring  the  sale  of  the  proper- 
ty cannot  well  be  made  applicable  to  a  life 
insurance  policy,  pledged  to  the  company  is- 
suing it  as  security  for  the  payment  of  a 
loan;  for,  whether  fully  paid  or  not  it  has 
no  marketable  sale  value,  and  an  attempt  to 
thus  dispose  of  it  would  be  futile.  So  that 
some  method  of  enforcement  other  than  a 
sale,  or  unconditional  relinquishment  of  own- 
ership by  the  pledgor,  must  be  resorted  to. 
A  careful  consideration  of  the  subject  leads 
to  the  conclusion  that  the  remedy  by  can- 
cellation at  the  cash  surrender  value  of  the 
policy  is  not  inconsistent  with  sound  public 
policy  or  violative  of  the  substantial  rights 
of  the  pledgor.  On  the  contrary,  it  is  a  rea- 
sonable and  practicable  method  of  bringing 
the  contract  to  a  final  termination.  Wilson 
V.  Insurance  Co.,  137  Iowa,  184,  114  N.  W. 
1061.  But  a  contract  providing  for  that  rem- 
edy should  not  be  construed  to  vest  in  the 
pledgee  the  right  arbitrarily  to  determine  the 
value  of  the  policy  at  a  sum  substantially 
less  than  its  actual  cash  surrender  value. 
Pledge  contracts  so  construed  have  been  held 
to  impose  a  penalty  for  the  nonpayment  of 
the  debt,  and  therefore  void.  New  7ork 
Life  Ins.  Co.  V,  Curry,  115  Ky.  100,  72  Sw  W. 
736,  61  L.  R.  A.  268,  103  Am.  St  Rep.  297; 
Emlg-s  Adm'r  v.  Ins.  Co.,  127  Ky.  588, 106  S. 
W.  230,  32  Ky.  Law  Rep.  484,  23  L.  R.  A.  (N. 
S.)  828.  If  the  contract  provides  for  an  ap- 
plication of  the  actual  cash  surrender  value 
of  the  policy  to  the  payment  of  the  debt,  and 
the  surplus  to  the  pledgor,  the  result  grants 
to  the  pledgor  all  that  be  is  entitled  to,  and 
the  law  is  In  no  sense  offended.  And  if  the 
"cash  surrender  consideration  allowed  by  the 
company,"  upon  which  the  cancellation  of 
the  policy  in  question  was  based,  was  the 
actual  cash  surrender  value,  and  not  an 
amount  arbitrarily  fixed  by  defendant,  with- 
out regard  to  the  actual  value,  the  cancella- 
tion of  the  policy  was  valid,  and  plaintiffs 
have  no  cause  of  complaint 

It  is  not  conclusive  that  the  parties  by  the 
contract  agreed  upon  a  surrender  value  of 
the  policy.  If  the  value  so  agreed  upon  re- 
sulted in  fact  in  imposing  upon  Palmer  a 
penalty  for  his  default,  the  agreement  is 
none  the  less  invalid  because  assented  to  by 
him.  While  the  law  seldom  interferes  with 
the  right  of  contract,  and  permits  i>arties 


Digitized  by 


Google 


254 


180  NORTHWESTEHIN  REPORTEB 


(Neb, 


to  ent«r  Into  sncb  agreements  as  tbeir  In- 
terests may  seem  to  tbem  proper,  yet  there 
are  instances  where  the  law  steps  in  to  pre- 
vent nnfalr  and  unreasonable  advantage  be- 
ing taken  by  one  of  the  contracting  parties. 
Express  agreements  fixing  an  amount  to  be 
paid  for  the  breach  of  a  contract,  if  entered 
Into  fairly  and  without  fraud,  and  the  amount 
agreed  upon  be  not  greatly  disproportionate 
te  the  actual  loss  sustained  In  consequence 
of  the  breach,  are  valid,  and  the  courts  up- 
hold them.  But  where  the  agreed  compensa- 
tion for  the  failure  of  performance  is  out  of 
all  proportion  to  the  loss  suffered,  and  the 
actual  injury  or  damage  may  be  readily  as- 
certained and  determined,  not  left  to  conjec- 
ture or  speculation,  the  agreed  amount  is  by 
the  authorities  treated  as  a  penalty  and  not 
enforceable.  13  Cyc.  96,  and  cases  cited;  Tay- 
lor V.  Times  Newspaper  Co.,  83  Minn.  623,  86 
N.  W.  760,  85  Am.  St  Rep.  473.  The  rule  is 
especially  applicable  to  contracts  between  the 
necessitous  borrower  and  the  money  lender. 
The  determination  of  the  question  in  the 
case  at  bar  should  be  guided  by  this  rule; 
and  If  It  shall  be  made  to  appear  with  rea- 
sonable  certainty  that  the  sum  of  $1,445,  the 
amount  agreed  upon  as  the  surrender  value, 
in-  view  of  all  pertinent  facts  and  circum- 
stances, is  substantially  disproportionate  to 
the  actoal  value  of  the  policy,  the  agree* 
ment  for  cancellation  will  fall  within  the 
rule  of  prohibited  penalties,  and  fail  of  force 
or  effect 

It  is  alleged  in  the  complaint  that  the  ac- 
tual value  of  the  policy  exceeded  the  custom- 
ary surrender  value  allowed  by  the  company 
by  several  hundred  dollars,  and  if  these  al- 
legations be  sustained  by  sufficient  compe- 
tent evidence  on  the  trial,  the  result  neces- 
sarily will  be  that  defendant  by  the  contract 
exacted  of  Palmer  a  praalty  for  bis  default 
which  the  law  will  not  approved  The  alle- 
gations of  the  complaint  in  this  respect, 
though  to  some  extent  mingled  with  conclu- 
sions of  law,  present  Issues  of  fact,  and  the 
case  must  therefore  go  back  for  trial.  We 
refrain  from  entering  Into  a  discussion  of 
this  phase  of  the  case,  in  the  absence  of  the 
evidence. 

Nor  do  we  deem  it  necessary  to  consider  or 
determine  the  question,  suggested  In  the 
briefs,  whether  defendant  in  its  relation  to 
the  policy  as  pledgee,  occupied  the  position 
of  trustee  of  an  express  or  implied  trust,  and 
was  therefore  charged  with  an  observance  of 
the  principles  of  law  applicable  to  that  re- 
lation. The  action  does  not  rest  upon  the 
claim  that  defendant's  legal  or  equitable  ob- 
ligations to  Palmer,  in  the  manner  of  the 
enforcement  of  the  pledge,  were  in  any  way 
violated.  The  action  rests  entirely  upon  the 
alleged  Invalidity  of  the  express  agreement 
that  the  pledge  might  be  enforced  by  can- 
cellation of  the  policy  for  an  amount  far  less 
than  the  actual  value  thereof.    It  is  probable 


tbat,  where  no  method  of  foreclosure  is  ex- 
pressly provided  for  In  transactions  of  this 
kind,  a  trust  relation  might  arise.  But  such 
Is  not  this  case.  Nor  do  we  consider  the  ef- 
fect of  Palmer's  failure  to  take  some  ac- 
tion prior  to  his  death,  looking  to  a  rein- 
statement of  the  policy.  His  neglect  In  this 
respect  would  not  bar  the  action,  Tmless  of  a. 
nature  to  bring  into  operation  the  doctrine  of 
estoppel.  The  evidence  is  not  before  us,  and 
we  pass  the  question  without  further  re- 
mark. 
Order  reversed. 

On  Rehearing. 

PER  CURIAM.  Upon  consideration  of  de- 
fendant's application  for  a  rehearing,  based 
in  the  main  upon  the  contention  that  the 
court  erred  in  construing  the  complaint  to 
present  an  Issue  of  fact  and  not  a  mere  con- 
clusion of  law,  we  adhere  to  the  former  opin- 
ion. We  are  unable  to  construe  plalntUTs 
contention  that  the  allegations  of  the  com- 
plaint "entitle  the  plaintiffs  to  introduce 
proof  for  their  support,"  and  that  it  is  "open 
to  the  plaintiffs  undo:  this  allegation  to 
show,  as  bearing  upon  the  question  of  value, 
that  the  cash  surrender  value,  computed  ac- 
cording to  the  customary  practice  of  the  com- 
pany, •  •  •  was  very  largely  In  excess 
of  that  fixed  by  the  contract,"  as  a  conces- 
sion that  the  only  question  presented  is 
whether  the  alleged  excess  value  of  the  policy 
was  because  of  the  reserve  maintained  by  the 
company.  While  counsel  for  plaintiffs  con- 
tended that  the  reserve  was  the  true  test  as 
to  value,  we  are  not  justified.  In  view  of  the 
other  contentions,  in  assuming  a  concession 
on  their  part  that  the  whole  case  rested  upon 
that  point. 

A  second  reading  of  the  portion  of  the 
opinion  which  counsel  for  defendant  seems  to 
think  involves  some  refiectlons  upon  his  cli- 
ent, or  upon  the  merits  of  the  case,  will  dis- 
close to  him  the  fact  that  the  court  was 
there  discussing  or  stating  an  abstract  propo- 
sition of  law,  without  suggestion  or  intima- 
tion tbat  the  evidence,  when  brought  out, 
might  bring  the  case  within  It 

Application  for  rehearing  denied. 


MYERS  V.  MYERS.  (No.  16.263.) 
(Supreme  Coart  of  Nebraska.     Feb.  28,  1911.) 

(SvOahu*  iy  the  Court.) 

1.  DIVOBCK  (I  27*)— "EXTBEMI  Cbukltt." 

There  may  be  extreme  crueltjr  justifying  a 
decree  of  divorce  without  physical  injury  or  vio- 
lence. Unjustifiable  conduct  on  the  part  of  hus- 
band or  wife,  which  ntterly  destroys  the  legit- 
imate ends  and  objects  of  matrimony,  may  con- 
stitute extreme  cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  6a-83 ;  Dec  Dig.  f  27.» 

For  Other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2630-2634.] 


•For  oQkei  cassi  le*  same  topic  and  lectlon  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kaj  No.  Serlea  it  Rep'r  Indezea 


Digitized  by 


Google 


Neb.) 


MYEKS  V.  MYEKS 


255 


2.  DivoBCB  (^  249*)— DmsiOM  of  Pbopebtt— 
Pbiob  Aobeeuent. 

A  contract  between  husband  and  wife 
witboat  permanent  separation,  which  provides 
that  each  party  shall  control  the  income  of  cer- 
tain specified  property  accumulated  by  their 
Joint  efforts,  with  other  similar  provisions,  was 
rightly  held  by  the  trial  court  to  be  temporary 
in  its  nature,  and  not  binding  upon  the  court  in 
entering  a  d^ree  of  absolute  divorce  in  an  ac- 
tion brought  several  yean  after  making  the  said 
contract. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  {  249.»] 

3.  Divorce  ({  249*)— Permanent  Ai-imort. 

Pro];>erty  which  has  been  accumulated  by 
the  joint  efforts  and  economy  of  husband  and 
wife  and  the  title  for  convenience  or  by  accident 
taken  in  the  name  of  the  wife  may  upon  grant- 
ing an  absolute  divorce  be  adjudged  to  be  the 
property  of  the  husband  with  suitable  allowance 
to  the  wife  as  permanent  alimony. 

(Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  S  249.»] 

4.  DivoBCE  (J  240*)- ALncoNT. 

An  allowance  of  $4,000  alimony  to  the 
wife,  upon  _a  decree  of  divorce  in  favor  of  the 
husband,  will  not  be  changed  upon  appeal  of  the 
wife,  the  total  property  of  the  husband  being 
found  to  'be  $8,000  above  incumbrances,  and 
there  being  no  special  circumstances  justifying 
a  larger  allowance. 

[EM.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  a  675-678;    Dec.  EKg.  §  240.*] 

Appeal  from  District  Court,  Lancaster 
County;   Stewart,  Judge. 

Action  by  Margaret  Myers  against  Freder- 
ick Myers  for  divorce.  Decree  for  defendant 
on  cross-i)etltlon,  and  plaintiff  appeals.  Af- 
firmed. 

Tlbbets  &  Anderson,  for  appellnt  A.  W. 
Iiane,  for  appellee. 

SKDOWICK,  J.  Tbe  plaintiff  began  this 
action  In  the  district  court  for  Lancaster 
county  to  obtain  a  divorce  from  tbe  defend- 
ant. The  defendant  filed  an  answer  and 
cross-petition  aslclng  for  a  decree  of  divorce 
in  bis  favor,  and  asking  that  certain  real  es- 
tate, tbe  title  to  which  bad  been  taken  in 
the  plalntUTs  name,  should  be  decreed  to  be 
the  property  of  tbe  defendant.  Tbe  plaintiff 
dismissed  her  petition,  and  tbe  action  was 
tried  upon  the  cross-petition  of  the  defend- 
ant The  court  found  the  issues  In  favor  of 
tbe  defendant,  and  entered  a  decree  of  dl- 
Torce,  and  that  the  property  specified  was  bis 
property,  and  allowed  the  plaintiff  perma- 
nent alimony.  The  plaintiff  has  appealed  to 
this  court 

These  parties  were  married  In  New  York 
state  in  1872  and  removed  to  Lancaster  coun- 
ty, this  state,  in  1878,  where  they  have  since 
resided.  Four  children  have  been  born  to 
them,  one  of  whom  died  in  Infancy  and  the 
remaining  three  are  of  legal  age.  The 
youngest,  a  daughter,  Is  living  with  her  moth- 
er. The  other  daughter  and  a  son  are  mar- 
ried and  living  by  themselves.  Neither  of 
these  parties  bad  any  property  at  the  time  of 
their  marriage.    Both  of  them  have  been  in- 


dustrious, frugal,  and  economical,  and  they 
have  accumulated  property  of  the  value  of 
from  $8,000  to  $12,000,  consisting  of  a  farm 
of  80  acres  In  Lancaster  county  and  several 
town  lots  and  small  buildings  in  Lincoln. 
Tbe  defendant  testifies  that  tbeir  trouble  be- 
gan about  12  years  ago.  Tbe  plaintiff's  tes- 
timony Is  substantially  tbe  same  upon  tbls 
point,  except  that  she  states  that  earlier  In 
their  married  life  the  defendant  was  too 
careful  of  expenses  and  neglected  to  furnish 
ber  wltb  money  as  she  thought  be  should 
have  done.  Tbe  evidence  In  tbe  case  consists 
wholly  of  the  testimony  of  the  plaintiff  and 
defendant,  their  children,  and  son-In-Iaw, 
and  another  lady  who  testified  briefly  to 
some  circumstances  that  she  had  observed  in 
their  manner  of  living.  The  members  of  the 
family  were  examined  somewhat  at  length, 
and  the  record  Is  voluminous.  Without  go- 
ing Into  an  analysis  of  the  evidence.  It  is  suf- 
ficient to  say  that  all  tbe  witnesses  testify 
to  conditions  existing  for  many  years  that 
would  be  Intolerable  In  any  family,  and  they 
express  themselves  generally  as  believing 
that  it  would  be  Impossible  for  these  parties 
to  live  together  as  husband  and  wife.  It 
seems  that  this  conclusion  Is  justified  from 
this  evidence.  Several  years  ago  tbls  defend- 
ant began  an  action  for  divorce  in  tbe  dis- 
trict court  for  Lancaster  county.  It  appears 
that  the  matter  was  beard  by  tbe  court  at 
that  time,  and,  although  this  record  does 
not  show  very  fully  what  was  done.  It  Is 
conceded  that  tbe  court  after  hearing  the 
evidence  advised  the  parties  to  abandon  those 
proceedings  and  endeavor  to  Uve  together  as 
they  should.  This  was  accordingly  done,  but 
It  Immediately  developed  that  the  same  con- 
ditions existed  as  before,  and.  Instead  of  Im- 
proving, matters  became  worse.  Tbe  defend- 
ant testified  that  he  cannot  possibly  live  with 
tbe  plaintiff,  that  the  conditions  are  such 
that  bis  health  and  even  bis  life  are  in  dan- 
ger, and  the  plaintiff  and  tbe  children  testi- 
fy to  substantially  tbe  same  thing.  Tbe 
plaintiff's  petitions  having  been  dismissed, 
the  difficult  duty  devolved  upon  the  trial 
court  to  determine  whether  the  conduct  of 
the  plaintiff  toward  the  defendant  has  been 
of  such  a  nature  as  to  furnish  him  just 
grounds  for  a  decree  of  divorce.  The  evi- 
dence of  the  defendant  shows  conclusively 
that  he  Is  an  honest  and  sincere  man.  It  Is 
Impossible  to  doubt  the  truth  of  bis  state- 
ments as  to  any  matters  of  fact  within  his 
knowledge,  and  this  Is  substantially  true  of 
tbe  plaintiff,  as  well  as  the  other  members 
of  this  family.  No  acts  of  personal  violence 
were  testified  to  by  any  of  them.  The  diffi- 
culty in  the  case  Is  to  determine  from  this 
evidence  which  party  Is  responsible  for  tbe 
conditions  which  existed  which  made  tbeir 
separation  unavoidable.  That  tbe  defendant 
was  very  careful  and  saving  of  his  finances 
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there  Is  no  donbt  That  this  sometimes  re- 
sulted in  bis  denying,  or  at  least  hesitating 
to  furnish,  reasonable  necessities  for  his  wife, 
seems  probable;  and  yet  the  plaintiff  testi- 
fies that  their  trouble  originated  in  the  man- 
agement of  the  children  and  other  similar 
matters,  that  he  desired  that  the  children 
be  kept  in  school  at  the  time  when  they  were 
from  12  to  15  years  of  age,  or  if  they  left 
school  that  they  be  required  to  work  and 
help  to  support  the  family,  and  named  some 
other  things  of  a  similar  nature  that  he 
thinks  started  the  difficulty  between  them. 
He  also  states  that  his  wife  refused  to  con- 
sent to  his  desired  changes  In  the  manage- 
ment of  the  property,  and  details  many  cir- 
cumstances in  that  connection  which  he 
thinks  show  that  she  desired  to  make  him 
trouble.  She  testifies  that  the  whole  trouble 
arose  from  their  property  arrangements,  and 
it  would  seem  from  the  evidence  that  this 
had  much  to  do  with  the  matter.  When 
they  bought  the  farm,  and  also  when  they 
bought  some  of  their  other  real  estate,  the 
titles  were  taken  in  the  name  of  the  wife. 
It  appears  that  neither  of  the  parties  gave 
much  thought  to  this  matter  at  the  time. 
Both  apparently  considered  that  it  was  quite 
immaterial  which  held  the  legal  title,  but 
later,  when  things  were  not  as  pleasant  be- 
tween them  as  they  had  been,  the  plaintiff 
began  to  assume  that  the  property  which 
stood  In  her  name  was  her  property,  and  not 
the  property  of  the  family.  When  the  de- 
fendant realized  that  all  this  property  was 
beyond  his  reach  and  control,  the  trouble  be- 
tween them  became  serious.  It  is  sometimes 
said  that  the  husband  is  the  head  of  the 
family,  and  that  the  determination  of  mat- 
ters in  regard  to  the  family  property  ulti- 
mately rests  with  him.  For  some  purposes 
the  law  so  considers  it  The  trial  court 
beard  these  witnesses,  saw  their  demeanor 
towards  each  other,  their  manner  of  testi- 
fying and  their  general  conduct,  and  he  may 
have  concluded  from  this  evidence  that  the 
theoretical  position  as  to  the  head  of  the 
family  was  In  this  case  reversed.  The  de- 
fendant testifies  that  plaintiff  allowed  him 
but  one  bureau  drawer  in  which  to  keep  his 
clothes ;  that  she  did  not  allow  him  to  use  the 
writing  desk;  that  she  took  his  pictures  and 
Grand  Army  relics  from  the  walls,  and  threw 
tbem  In  the  kitchen ;  that  he  had  to  lie  on  the 
kitchen  floor  to  rest  when  she  had  company ; 
and  that  when  his  son,  then  about  15  years 
of  age,  "took  a  chair  to  him,"  she  did  not 
stop  the  boy,  did  not  tell  him  be  should  not 
do  it,  "didn't  even  open  her  mouth."  She 
told  him  at  one  time  that  she  was  almost  per- 
suaded to  break  up  the  home,  and  finally 
said  she  would  do  it  On  one  occasion  when 
the  daughter  was  present  and  threatened 
blm  with  the  "fire  poker"  her  mother  did  not 
interfere.  The  plaintiff  says  it  was  the  lamp 
lighter,  and  not  the  fire  poker,  and  that  she 
herself  held  It  in  her  bands  and  flourished 


it  somewhat,  and  that  the  defendant  then 
went  out  From  this  and  much  more  such 
evidence  In  the  record,  together  with  the  ap- 
pearance and  manner  of  the  witnesses,  the 
trial  court  might  have  concluded  that  plain- 
tiff herself  was  more  responsible  for  the  con- 
ditions that  existed  than  was  the  defendant 
We  do  not  find  evidence  In  the- record  that 
requires  us  to  come  to  a  different  conclusion, 
and,  In  this  view  of  the  case,  the  decree  of 
divorce  In  favor  of  the  defendant  is  sustain- 
ed by  the  evidence. 

In  March,  1906,  these  parties  entered  into 
a  written  contract  reciting  that  differences 
had  arisen  between  them,  and  that  they  de- 
sired to  "provide  for  the  division  of  the  In- 
come of  the  real  estate  that  stands  In  the 
name  of  the  parties,"  and  then  provides  that 
neither  party  shall  be  responsible  for  the 
maintenance,  care,  or  support  of  the  other, 
and  that  the  defendant  shall  have  the  in- 
come of  certain  real  estate,  and  that  the 
plaintiff  shall  have  the  furniture  and  house- 
hold effects  and  the  income  from  certain  oth- 
er real  estate.  The  agreement  also  provides 
that  it  should  in  no  way  affect  the  title  to 
said  real  estate,  except  as  to  the  Interest  ex- 
pressly agreed,  and  that,  in  case  of  the  death 
of  either  party,  the  survivor  should  have  a 
life  interest  in  all  the  property,  the  remain- 
der to  the  children.  It  is  conceded  by  both 
parties  that  this  contract  was  not  made  in 
view  of  a  divorce  or  final  separation  of  the 
parties.  The  trial  court  found  that  the  con- 
tract was  temporary  in  Its  nature,  and  could 
not  control  In  the  determination  of  the  rights 
of  the  parties  in  the  property  upon  a  divorce 
being  granted,  and  in  this  we  think  the  trial 
court  was  clearly  right. 

The  court  found  that  the  real  estate  was 
In  fact  the  real  estate  of  the  husband,  and 
that  the  title  taken  In  the  name  of  the  wife 
was  without  any  agreement  or  intention  to 
make  It  the  property  of  the  wife.  The  plain- 
tiff urgently  contends  that  the  trial  court 
was  In  error  In  this.  When  property  Is  ac- 
cumulated by  the  Industry  and  careful  econ- 
omy of  both  husband  and  wife,  it  should  be 
considered  as  the  property  of  both.  The  fact 
that  the  proi)erty  is  paid  for  with  the  earn- 
ings of  the  husband,  when  those  earnings  are 
made  possible  by  the  care,  thrift  and  econ- 
omy of  the  wife,  does  not  necessarily  make 
it  the  exclusive  property  of  the  husband.  If 
the  title  is  taken  in  the  name  of  one  of  them 
for  convenience  or  by  accident  the  real  rights 
of  the  parties  are  not  affected  thereby.  If 
the  husband  conveys  property  to  his  wife, 
there  may  be  a  presumption,  in  the  absence 
of  any  evidence,  that  it  was  intended  as  a 
gift,  and  the  title  may  in  such  case  become 
fixed  in  her;  but,  when  all  the  evidence  in 
regard  to  the  transaction  is  before  the  court 
it  devolves  upon  the  court  to  determine  what 
the  real  Intention  of  the  parties  was.  Our 
law,  as  it  has  been  construed,  unfortunately 
does  not  allow  the  court  to  make  an  equita- 
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ble  division  cf  real  estate  In  dlrorce  actions. 
We  tbinlt  the  court  did  right  to  treat  this 
property  as  though  it  were  in  the  name  of 
the  husband  and  to  allow  the  wife  suitable 
permanent  alimony,  which  is  the  course  our 
law  has  be^  construed  to  provide. 

The  court  found  the  value  of  the  property 
to  be  19,000,  with  $1,000  Indebtedness,  and 
decreed  that  the  defendant  pay  the  plaintiff 
$4,000  alimony.  We  do  not  find  anything  In 
the  evidence  requiring  us  to  modify  this  de- 
cree In  favor  of  the  plaintiff.  The  case  is 
an  unfortunate  one.  It  devolved  a  delicate 
and  diflScult  duty  upon  the  trial  court.  We 
do  not  feel  certain  that  we  can  do  better 
than  the  trial  court  has  done. 

The  Judgment  of  the  district  court  is  there- 
fore afllrmed. 


NELSON  V.  WIRTHELB. 

(No.  16,318.) 
(Supreme  ConH  of  Nebraska.     Feb.  28,  1911.) 

(8yllahu$  hv  the  Covrt.) 

Waters    awd    Wateb    Courses    (|    177*)— 

Dams— Injunction. 

A  landowner  is  entitled  to  an  injunction 
to  restrain  the  erection  and  maintenance  of  a 
dam  in  an  old  established  -drainage  channel, 
partly  natural  and  partly  artificial,  and  the  dig- 
ging of  a  ditch,  where  the  effect  would  be  to 
collect  and  divert  waters  flowing  therein  and 
cast  them  in  a  body  on  his  lands,  which  they 
would  not  otherwise  reach. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses^  Cent  Dig.  gg  260-264;  Dec, 
EMg.  I  177.»]  . 

Appeal  from  District  Court,  Otoe  County ; 
Travis,  Judge. 

Action  by  William  Nelson  against  Jacob 
Wirthele.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

D.  W.  Livingston,  for  appellant.  W.  F. 
Moran,  for  appellee. 

LETTON,  J.  The  plaintiff  and  defendant 
are  owners  of  adjoining  tracts  of  land.  This 
controversy  arises  from  the  fact  that  In  the 
spring  of  1907  the  defendant  contemplated 
damming  a  drainage  channel,  partly  natural 
and  partly  artificial,  but  upon  bis.  own  land, 
and  digging  a  ditch  from  the  point  of  ob- 
struction in  such  a  manner  that  the  water 
would  be  diverted  from  Its  former  channel 
and  cast  upon  the  lands  of  plaintiff.  The 
work  had  been  begun  and  partly  completed 
when  this  action  was  begun.  The  petition 
contains  the  usual  allegations  as  to  Irrepar- 
able damage  and  lack  of  adequate  remedy 
at  law,  and  prays  for  an  Injunction  to  re- 
strain the  construction  and  maintenance  of 
the  dam  and  ditch  by  which  the  waters 
might  be  diverted.  The  answer  was  a  gen- 
eral denial.  The  court  found  for  the  plain- 
tiff, and  granted  a  permanent  injunction. 
Defendant  has  appealed. 


The  questions  Involved  In  the  appeal  are 
purely  questions  of  fact  It  is  conceded  that 
the  defendant  contemplated  and  bad  begun 
the  construction  of  the  dam  and  ditch  and 
the  diversion  of  the  water.  The  real  mat- 
ters In  controversy  are  as  to  whether  the 
proposed  ditch  would  cast  the  diverted  wa- 
ters upon  the  plaintiff's  land,  or  whether,  as 
the  defendant  maintains,  the  waters  would 
!  not  reach  plaintiff's  premises,  but  be  carried 
I  thereby  over  defendant's  land,  and  Into  a 
ditch  upon  the  right  of  way  of  the  Missouri 
Pacific  Railway,  and  also  whether  or  not 
the  construction  of  the  contemplated  dam 
and  ditch  had  been  abandoned  and  matters 
restored  to  their  original  condition  by  the 
deniolltlon  of  the  dam  and  the  filling  of  the 
new  ditch  before  this  action  was  commenced. 
As  to  both  of  these  questions  there  is  a  sharp 
conflict  In  the  testimony.  After  considering 
the  relations  existing  between  the  different 
witnesses  and  the  probable  interest  which 
each  may  bave  in  the  result  of  the  suit,  we 
ore  inclined  to  take  the  same  view  of  the 
evidence  as  did  the  district  court,  and  to 
find  that  the  execution  of  defendant's  plan 
would  have  caused  such  damage  to  plalntlfTs 
property  ^s  to  warrant  an  Injunction.  The 
same  considerations  apply  to  the  evidence 
upon  the  question  whether  the  proposed  en- 
terprise was  abandoned  before  the  beginning 
of  the  suit.  It  is  unnecessary  to  set  out  the 
evidence  at  length.  We  are  satisfied  that  it 
warrants  granting  the  relief  prayed. 

The  judgment  of  the  district  court  is  af- 
firmed. 


BELL  et  al.  v.  STEDMAN,    (No.  16,328.) 
(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Appeai,  and  Erbob  (g   1011*)— Review- 
Findings  OF  F.\CT. 

A  finding  of  fact  upon  conflicting  evidence 
in  an  action  at  law  will  not  be  disturbed  in  the 
Supreme  Court  on  appeal,  unless  manifestly 
wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.   Dig.  gg  3983-3989;    Dec.  Dig.  g 

2.  Bbokebs  (g  63*)— Rkai,  Estate  Bbokebs— 
RiOHT  TO  Commission. 

Where  real  estate  brokers,  in  strict  con- 
formity with  their  contract  of  agency,  produce 
a  purchaser  ready,  able,  and  willing  to  purchase 
the  land  of  their  principal  on  the  terms  pre- 
scribed by  him,  his  agreement  to  pay  them  tneir 
stipulated  commission  cannot  be  defeated  on  the 
sole  ground  that  his  wife  refuses  to  join  him  in 
a  deed  to  such  purchaser. 

[BH.  Note.— For  other  cases,  see  Brokers, 
Cent,  Dig.  §S  79-81,  94-96;    Dec.  Dig.  g  63.»] 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

Action  by  William  W.  Bell  and  others 
against  Stanley  Stedman.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 
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Paul  Jessen,  (or  appellant  W.  F.  Moran, 
for  appellees. 

ROSB,  J.  This  Is  an  action  by  two  real 
estate  agents  to  recover  from  their  principal 
a  stipulated  commission  of  |96  for  procuring 
for  him  a  purchaser  ready,  able,  and  willing 
to  purchase  80  acres  of  land  In  Otoe  coun- 
ty for  $4,800.  From  a  Judgment  for  the  full 
amount  of  plaintiffs'  claim,  defendant  has  ap- 
pealed. 

By  written  contract  defendant  appointed 
plaintiffs  his  exclusive  agents  to  sell  the  land 
for  $4,800,  agreeing  to  pay  them  a  commis- 
sion of  2  per  cent.,  and  promising  to  deed  the 
land  as  they  should  direct  The  appointment 
was  never  revoked,  and  on  terms  therein 
prescribed  plaintiffs  produced  a  person  ready, 
able,  and  willing  to  make  the  purchase.  The 
Judgment  is  assailed  on  two  grounds:  (1) 
Defendant  is  not  liable  for  the  commission, 
because  he  lutd  previously  notified  the  agents 
be  would  not  sell  the  land  for  $4,800.  (2) 
The  sale  was  defeated  through  no  fault  of 
defendant,  but  through  the  prospective  pur- 
chaser's refusal  to  accept  a  deed  in  which 
defendant's  wife  would  not  Join. 

1.  Whether  plaintiffs,  before  making  the 
contract  of  sale,  were  notified  by  defend- 
ant that  he  would  not  sell  the  land  for  $4,- 
800  was  a  question  of  fact  On  this  issue 
the  evidence  was  conflicting,  and  it  was  re- 
solved against  defendant  by  the  finding  of 
the  trial  court  in  favor  of  plaintiffs.  For 
the  purposes  of  this  appeal,  therefore,  de- 
fendant did  not  notify  plaintiffs  he  would 
not  sell  the  land  for  $4,800. 

2.  Defendant  owned  the  land,  but  did  not 
live  on  It.  It  was  not  a  homestead.  The  ti- 
tle stood  in  his  name.  He  was  a  married 
man.  Did  his  wife's  refusal  to  Join  in  the 
deed  release  him  from  his  obligation  to  pay 
his  agents  their  stipulated  compensation? 
The  services  entitling  them  to  their  com- 
mission were  folly  performed.  Nothing  more 
would  have  been  required  of  them  had  the 
wife  Joined  in  the  conveyance.  It  was  no 
part  of  their  duty  to  persuade  her  to  do  so. 
They  were  not  guarantors  of  title.  Defend- 
ant bad  a  lawful  right  to  employ  them  to 
sell  his  land  and  to  bind  himself  to  pay  for 
their  services,  when  performed.  In  fixing 
the  terms  of  the  agency,  the  conveyance  of  a 
merchantable  title  was  fairly  within  the  con- 
templation of  both  principal  and  agents. 
The  price  agreed  upon  Indicated  that  A 
year  earlier  plaintiffs  sold  the  same  land  to 
defendant  for  $4,400,  and  assured  him  at 
the  time  that  it  could  be  resold  within  a 
short  time  at  an  advance  of  $5  an  acre.  The 
implication  from  all  the  circumstances,  as 
between  the  agents  and  their  principal,  was 
that  the  latter  undertook  to  convey  a  mer- 
chantable title  in  the  event  of  a  sale.  Mid- 
dleton  V.  Thompson,  163  Pa.  112,  29  Atl.  796 ; 


Gauthler  v.  West,  45  Minn.  192,  47  N.  W. 
656;  Birmingham  Land  &  Loan  Co.  y. 
Thompson,  86  Ala.  146,  6  South.  473 ;  Phelps 
V.  Prusch,  83  Cal.  626,  23  Pac.  1111.  The 
right  to  commissions  cannot  be  defeated, 
solely  because  there  is  a  defect  in  the  ven- 
dor's title.  Barber  v.  ^  Hlldebrand,  42  Neb. 
400,  60  N.  W.  594 ;  Knapp  v.  Wallace,  41  N. 
Y.  477;  Gonzales  v.  Broad,  57  Cal.  224; 
Roberts  v.  Eimmons,  65  Miss.  332,  3  South. 
730;  Barthell  v.  Peter,  88  Wis.  316,  60  N. 
W.  429,  43  Am.  St  Rep.  906;  Kock  ▼.  Em- 
merling,  22  How.  69,  16  L.  Ed.  292.  Undei 
the  facts  of  the  present  case  the  refusal  oi 
the  wife  to  Join  in  the  deed  did  not  release 
her  husband  from  his  contract  to  pay  his 
agents  for  the  services  performed  by  them. 
Kepner  v.  Ford,  16  N.  D.  50,  111  N.  W.  619 ; 
Hamlin  v.  Schulte,  34  Minn.  634,  27  N.  W. 
301 ;   Clapp  V.  Hughes,  1  Phila.  (Pa.)  382. 

There  is  no  error  in  the  Judgment  of  the 
trial  court. 

Affirmed. 


PECK  V.  GARFIELD  COUNTY  et  al. 

(No.  16,327.) 

(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

fSullahu*  by  the  Court.) 

Taxation  (8  748*)  — Tax  Deed  — Noticb  to 
Redeem— Affidavit  of  Service. 

A  tax  deed,  issued  In  April,  1904,  without 
an  affidavit  allowing  ttie  service  of  a  notice  to 
redeem,  as  required  by  section  124,  art.  1,  c.  77, 
Comp.  St.  1901,  having  been  first  filed  with  the 
county  treasurer,  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  748.*] 

Appeal  from  District  Court  Garfield  Coun- 
ty;  Hanna,  Judge. 

Action  by  T.  J.  L.  Pedi  against  Garfield 
County,  Neb.,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Clements  Bros,  and  Claude  A.  Davis,  for 
appellant  E.  M.  White  and  H.  A.  Robblns, 
for  appellees. 

FAWCETT,  J.  Plaintiff  brought  suit  in 
the  district  court  for  Garfield  county  to  re- 
deem from  a  private  tax  sale  of  the  south- 
west quarter  of  section  32,  township  22,  range 
14,  in  said  county.  Issues  were  Joined,  and 
from  a  decree  dismissing  plaintiff's  suit  for 
want  of  equity,  and  quieting  defendants'  ti- 
tle to  the  lands  in  controversy,  plaintiff  ap- 
peals. 

A  number  of  questions  are  argued  in  briefs 
of  counsel,  but  ss  one  of  the  points  discuss- 
ed is  decisive  of  the  case,  the  others  will 
not  be  considered.  The  land  was  sold  by  the 
treasurer,  at  private  sale,  to  J.  R.  Ratcliff 
on  March  25,  1902,  for  the  delinquent  taxes 
for  the  years  1899  and  1900.  The  tax  sale 
certificate  was  assigned  by  RatcUff  to  P.  P. 
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Scott  January  16,  1904.  November  5,  1903, 
prior  to  tbe  assignment,  Ratcllff  prepared 
and  signed  a  notice  to  redeem  and  delivered 
It  to  F.  M.  Key,  who  at  that  time  was  sber- 
iff  of  Garfield  county,  for  service.  The  proof 
of  service  was  made  by  Mr.  Key,  not  by  af- 
fidavit as  required  by  statute,  but  in  an  or- 
dinary form  of  return  as  sheriff.  Upon  this 
proof  of  service  alone,  the  treasurer  on  April 
1,  1904,  Issued  to  P.  P.  Scott,  assignee  of 
Ratcllif,  a  tax  deed.  On  July  1,  1905,  P.  P. 
Scott  and  wife  conveyed  the  land  by  quit- 
claim deed  to  defendant  H.  A.  Obert  In  Oc- 
tober, 1906,  plaintiff  tendered  to  the  treasur- 
er the  sum  tff  $80  to  redeem,  which  sum  the 
treasurer  testifies  was  sufilcient  to  cover  all 
taxes,  interest,  costs,  and  penalties  of  the 
tax  sale.  The  treasurer  refused  to  receive 
tbe  money  and  i>ermit  a  redemption  for  tbe 
reason  that  a  tax  deed  had  been  issued. 
Some  contention  is  made  by  defendants  that 
plaintiff  is  not  the  owner  of  the  land,  and 
therefore  is  not  entitled  to  prosecute  this 
suit,  but  that  contention  must  fail,  as  the 
only  competent  evidence  on  the  question  is 
tbat  at  the  time  of  the  tax  sale  and  at  tbe 
time  of  the  issuance  of  the  tax  deed  plaintiff 
was  the  equitable  owner  of  the  land  and  in 
possession  of  tbe  same  under  a  verbal  con- 
tract of  purchase  from  one  Warren  Prentice, 
vrho  during  all  of  those  times  was  tbe  record 
owner  of  the  title.  Plaintiff  also  introduced 
in  evidence  a  quitclaim  ifleed  from  Warren 
Prentice  and  wife  to  him,  dated  August  18, 
1906,  and  testified  that  he  obtained  this  quit- 
claim deed  by  sending  Prentice  tbe  balance 
of  the  money. 

The  statute  in  force  at  the  time  the  tax 
sale  was  made  and  tax  deed  issued  was 
chapter  77  of  the  Revenue  Law  of  1879  (Laws 
1879,  p.  325).  Section  123  of  article  1  of 
tbat  chapter  provided,  among  other  things: 
"Hereafter  no  purchaser,  or  assignee  of  such 
purchaser  of  any  land,  town,  or  city  lot,  at 
any  sale  of  lands  or  lots  for  taxes  or  special 
assessments  due,  either  to  the  state  or  any 
county  or  any  incorporated  town  or  city 
within  the  same,  or  at  any  sale  for  taxes  or 
levies  authorized  by  the  laws  of  this  state, 
shall  be  entitled  to  a  deed  for  the  lands  or 
lots  so  purchased,  until  the  following  condi- 
tions have  been  complied  with,  to  wit:  Such 
purchaser  or  assignee  shall  serve,  or  cause 
to  be  served,  a  written  or  printed  or  partly 
written  or  jpartly  printed  notice  of  such  pur- 
chase, on  every  person  in  actual  possession  or 
occupancy  of  such  land  or  lot,  and  also  the 
person  in  whose  name  the  same  was  taxed  or 
specially  assessed,  if  upon  diligent  inquiry 
he  can  be  found  In  the  county,  at  least  three 
months  before  the  expiration  of  the  time  of 
redemption  on  such  sale,  in  which  notice  he 
shall  state  when  he  purchased  the  land  or 
lot,  in  whose  name  taxed,  the  description  of 
the  land  or  lot  he  has  purchased,  for  what 
year  taxed  or  specially  assessed,  and  when 
tbe  time  of  redemption  will  expire."    Section 


124  provided:  "Every  such  pnrchaser  or  a» 
slgnee,  by  himself  or  agent,  shall,  before  be 
shall  be  entitled  to  a  deed,  make  an  afiBda- 
vlt  of  bis  having  complied  with  the  condi- 
tions of  the  foregoing  section,  stating  par- 
ticularly the  facts  relied  on  as  such  compli- 
ance— ^which  affidavit  shall  be  delivered  to 
tbe  person  authorized  by  law  to  execute  aaciv^ 
tax  deed,  to  be  by  such  officer  entered  on  tlie  - 
records  of  his  office,  and  carefully  preserved ' 
among  the  files  of  his  office,  and  which  rec-  - 
ord  or  affidavit  shall  be  prima  facie  evidence  - 
tbat  such  notice  has  been  given.  Any  person  ' 
swearing  falsely  in  such  affidavit  shall  be-- 
deemed  guilty  of  perjury,  and  punished  ac- 
cordingly."  In  this  case  no  affidavit  of  serv-- 
Ice  of  the  notice  required  by  section  123  was 
made  by  either  the  holder  of  the  tax  certif- 
icate or  by  any  one  as  his  agent,  nor  was  any 
record  produced  showing  that  any  such  af- 
fidavit had  been  filed;  so  that  the  only  proof 
of  service  of  the  notice  required  by  section 
123  In  the  hands  of  the  county  treasurer 
when  he  executed  the  tax  deed  was  the  un- 
'sworn  statement  of  Mr.  Key,  in  the  form  vt 
a  sberifTs  return.  At  tbat  time  the  law  did! 
not  authorize  the  sheriff,  in  bis  official  ca- 
pacity, to  serve  a  private  notice  of  redemp- 
tion; hence  there  was  no  authority  for  him 
to  act  officially  in  the  performance  of  such 
an  act  When  Mr.  Ratcllff  placed  bis  notice 
of  redemption  in  the  hands  of  Mr.  Key  he 
made  him  personally  his  agent  to  serve  sucb 
notice,  and  the  duty  rested  upon  him  to  see 
that  Ills  agent  filed  an  affidavit  of  service 
precisely  as  he  would  have  had  to  do  liad  lie 
made  the  service  himself.  The  unsworn 
statement  of  Mr.  Key,  who  happened  at  that 
time  to  hold  the  office  of  sheriff,  that  he  had 
served  the  notice,  was  entitled  to  no  greatee 
weight  than  tbe  unsworn  statement  of  any 
other  private  individual.  His  unsworn  re- 
turn as  sheriff  was  not  the  kind  of  proof  re- 
quired by  statute,  and  therefore  was  not 
competent  evidence.  For  the  failure  of  Mr. 
Ratcllff,  tbe  holder  of  the  tax  sale  certificate^ 
to  perform  the  plain  statutory  condition,  pre- 
cedent to  his  obtaining  a  tax  deed,  the  deed,. 
Issued  upon  such  certificate  was  absolutely 
void.  It  follows  that  the  court  ecred  in  re- 
fusing to  permit  plaintiff  to  redeem.  TIm 
law  governing  cases  of  this  kind  is  well:  setr 
tied.  Thomsen  v.  Dickey,  42  Neb.  314,  GO  N,. 
W.  558;  King  v.  Cooper,  128  N.  C.  350,  38  S; 
B.  924;  State  ex  rel.  Richards  v.  Gayhart,. 
34  Neb.  192,  195,  51  N.  W.  746;  Miller  v.. 
Hurford,  11  Neb.  377,  883,  9  N.  W.  477;, 
Zahradnlcek  ▼.  Selby,  15  Neb.  579,.  582,  Iftt 
N.  W.  645. 

The  Judgment  of  the  district  eourt.  1»  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  canceling  the  tax> deed, 
under  which  defendants  claim,  permitting 
plaintiff  to  redeem  from  the  tax  sale,  ant' 
quieting  plaintiff's  title  to  the  property  iiki 
accordance  with  the  prayer  of  his  petition.. 

Reveraed  and  remanded. 
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STATE   ex   rel.    LU0DEN   r.    BARTON, 

Auditor.     (No.  16,821.) 

(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(BvUaiut  hy  the  Court.) 
States  (5  181*)— Claims— Auonv-CoMPENSA- 

TION  OF  SecBETABT. 

Evidence  of  a  contemimraneous  and  long- 
continued  construction  by  the  executive,  legal, 
and  leffislative  departments  of  the  state  of  sec- 
tions 2,  3,  and  5,  subd.  13,  c  78,  Laws  1881, 
allowing  compensation  to  be  paid  to  the  secre- 
tary of  the  board  of  education  of  the  state  nor- 
mal schools  for  his  services  as  such,  together 
with  an  appropriation  by  the  Legislature  for 
that  purpose,  with  the  full  knowledge  of  the 
fact  that  a  member  of  the  board  was  holding 
the  office  of  secretary,  held  sufficient  to  author- 
ize the  auditor  to  approve  such  a  claim  and 
draw  a  warrant  for  its  payments. 

[B3d.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  S  181.*] 

Reese,  C.  J.,  and  Letton  and  Sedgwick,  JJ., 
dissenting.  , . 

Appeal  from  District  Court,  Lancaster 
County;   Cornish,  Judge. 

Application  by  the  State,  on  the  relation  of 
Luther  P.  Ludden,  for  a  writ  of  mandamus 
to  Silas  R.  Barton,  Auditor  of  Public  Ac- 
counts. From  a  judgment  granting  the  writ, 
defendant  appeals.    Affirmed. 

Grant  G.  Martin,  W.  T.  Thompson,  and  Ar- 
thur P.  Mullen,  for  appellant.  T.  J.  Doyle 
and  G.  L.  De  Lacy,  for  appellee. 

BARNES,  J.  This  proceeding  in  manda- 
mus was  commenced  in  the  district  court  of 
Lancaster  county  to  compel  the  Auditor  of 
Public  Accounts  to  approve  a  voucher  for  the 
compensation  of  and  expenses  incurred  by 
the  relator  from  April  1,  1909,  to  November 
1,  1809,  as  secretary  of  the  board  of  educa- 
tion in  control  of  the  state  normal  schools, 
and  to  issue  a  warrant  for  the  payment  of 
the  same.  The  relator  is  a  member  of  the 
board  of  education  of  the  state  normal 
schools  and  the  duly  elected  secretary  of  that 
board. 

The  petition,  In  substance,  alleges  that  by 
reason  of  the  establishment  of  several  normal 
schools  in  this  state,  and  the  large  enroll- 
ment therein,  and  on  account  of  the  largely 
Increased  appropriations  thus  made  neces- 
sary, amounting  to  over  $400,000,  and  for 
other  reasons,  it  has  become  necessary  for 
the  secretary  of  the  board  of  education  to 
perform  a  large  amount  of  labor  of  a  clerical 
and  accounting  nature,  which  has  been  per- 
formed by  the  relator  under  the  rules  of  the 
board;  that  in  payment  for  his  services  so 
rendered  the  board  of  education  allowed  him 
nt  the  rate  of  $25  per  month  and  the  ex- 
penses Incurred  by  him  In  performing  his 
clerical  duties;  that  there  is  due  him  there- 
for the  sum  of  $175;  and  that  there  Is  an 
unexpended  legislative  appropriation  made 
for  that  purpose  upon  which  the  warrant 
may  be  drawn.    The  answer  denies  the  au- 


thority of  the  board  of  education  to  allow 
any  compensation  to  the  secretary,  and  denies 
that  any  appropriation  has  been  made  to  pay 
for  such  services.  The  court  found  in  favor 
of  the  relator  and  ordered  a  peremptory  writ 
to  issue,  from  which  Judgment  the  respond- 
ent has  appealed. 

The  evidence  shows  that  the  establishment 
of  the  formal  school  at  Kearney,  together 
with  the  largely  increased  attendance  at  the 
Peru  school,  has  vastly  Increased  the  volume 
of  business  required  to  be  transacted  by  the 
board  in  order  to  keep  a  proper  control,  reg- 
ulation, and  Inspection  of  the  financial  af- 
fairs of  these  institutions.  The  appropria- 
tions made  by  the  Legislature  for  the  bien- 
nlum  amount  to  more  than  $400,000.  These 
appropriations  are  paid  out  under  the  direc- 
tion of  the  board,  and  the  vouchers  are  pre- 
pared and  Inspected  by  its  secretary.  In  ad- 
dition to  the  bookkeeping  required  to  take 
care  of  these  large  expenditures,  both  schools 
hare  a  number  of  other  funds  derived  from 
deposits  made  and  fees  paid  by  thestudents, 
disbursements  from  which  are  made  by  and 
under  the  direction  of  the  presidents  of  the 
respective  schools.  In  each  of  these  funds  an 
account  Is  kept  with  the  individual  student. 
Triplicate  receipts  are  prepared — one  given 
to  the  paying  student,  one  retained  at  the 
school,  and  one  sent  to  the  secretary  with  a 
monthly  report  These  monthly  reports  with 
vouchers  attached  are  checked  over  and  veri- 
fied in  the  secretary's  office.  The  relator  tes- 
tifies that.  In  order  to  do  this,  an  adding  ma- 
chine Is  used,  and  that  he  also  procured  the 
assistance  of  clerks  and  stenographers,  who 
were  paid  by  him  from  his  personal  funds. 
This  system  was  devised  and  put  in  operation 
by  the  board  of  education  some  four  or  five 
years  ago  as  a  check  upon  the  cash  funds  of 
the  different  Institutions,  and  we  have  no 
doubt  that  It  tends  to  a  careful  and  efficient 
administration  of  their  affairs.  It  Is  also 
shown  that  a  large  correspondence  is  conduct- 
ed by  the  secretary,  and  he  testifies  that  he 
has  made  no  charge  for  keeping  the  minutes 
or  for  duties  Imposed  by  the  statute  as  a  part 
of  his  official  duties.  It  also  appears  that 
no  office  was  furnished  relator  by  Che  board, 
and  he  was  compelled  to  use  rooms  In  his 
own  house  In  which  to  have  this  work  per- 
formed; that  the  adding  machine  belonged  to 
the  state,  but  the  typewriters  used  were  his 
individual  property.  There  is  testimony  by 
another  member  of  the  board  that  the  amount 
represented  by  the  voucher  in  bis  opinion  was 
less  than  the  necessary  and  required  work 
would  have  cost  If  It  bad  been  done  by  oth- 
ers. 

From  the  evidence  In  the  case  we  are  thor- 
oughly convinced  that  the  work  has  been 
well  performed  by  the  relator  and  his  as- 
sistants; that  it  was  necessary  and  has  saved 
the  state  much  more  than  the  amount  of  the 
relator's  claim.    The  respondent  has  not  at- 
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tempted  to  controveM  tbe  foregoing  facts,  but 
takes  the  positlou  that  the  payment  of  the 
relator's  claim  is  expressly  prohibited  by  the 
provisions  of  sections  2.  3,  5.  snbd.  13,  c.  78, 
Laws  1881  (sections  11721,  11722,  and  11724, 
Cobbey's  Ann.  St  1909),  which  read  as  fol- 
lows: 

"Sec.  2.  The  members  of  tbe  board  of  edu- 
cation shall  annually  elect  a  president  and 
secretary  from  among  their  own  number,  and 
the  state  treasurer  shall  be  the  treasurer  of 
the  board  by  virtue  of  his  office. 

"Sec.  3.  It  shall  be  the  duty  of  the  secre- 
tary to  keep  an  exact  and  detailed  account  o(f 
tbe  doings  of  the  board,  and  on  the  first  day 
of  January  of  each  year  he  shall  transmit  to 
the  Governor  a  report  of  all  expenditures 
made  during  the  preceding  years,  vouchers 
for  which  shall  be  kept  on  Qle  in  the  office  of 
tbe  secretary  and  open  to  the  inspection  of 
tbe  Governor,  Auditor  and  members  of  the 
Legislature." 

"Sec  5.  The  board  of  education  shall  re- 
ceive no  compensation  for  their  services,  but 
sball  be  reimbursed  actual  expenses  incurred 
in  attending  upon  meetings  of  tbe  board." 

It  la  argued  that  the  statute  directly  pro- 
hibits the  board  from  receiving  any  compen- 
sation, and  therefore  it  Is  apparent  that  no 
right  exists  in  the  relator  to  the  compensa- 
tion in  question.  On  the  other  hand,  it  is 
contended  that  although  the  board  Is  pro- 
hibited from  receiving  any  compensation, 
still  there  is  no  prohibition  against  the  i>ay- 
inent  of  compensation  to  its  secretary,  and 
since  the  claim  filed  by  the  relator  is  for 
services  performed  by  him,  not  as  a  member 
of  the  board,  but  as  its  secretary,  be  is  enti- 
tled to  have  it  allowed.  In  Territory  v.  Nor- 
ris,  1  Or.  107,  the  board  of  commissioners  se- 
lected to  control  tbe  construction  of  the  state 
penitentiary  appointed  one  of  its  members  to 
'  act  as  secretary,  and  paid  him  $250  therefor. 
A  suit  was  brought  to  recover  the  money 
back.  The  territorial  Supreme  Court  held 
that  the  board  had  authority  to  employ  a 
secretary  ;  that  the  duties  of  the  members  of 
the  board  and  its  secretary  are  distinct  but 
not  incompatible,  and  can  be  performed  by 
the  same  person,  and  if  a  member  of  the 
board  bad  been  selected  and  had  served,  be 
had  a  right  to  his  reasonable  compensation. 
In  this  state,  while  the  law  requires  the 
board  to  elect  one  of  its  members  as  its  sec- 
retary, still  the  duties  of  the  board  and  the 
secretary  are  separate  and  distinct  He  acts 
in  a  dnal  capacity  while  serving  as  a  mem- 
ber of  the  board  and  in  the  performance  of 
bis  duties  as  its  secretary.  He  is  not  enti- 
tled to  any  compensation  for  performing  bis 
duties  as  a  member  of  the  board,  but  whUe 
performing  the  distinct,  different,  and  sepa- 
rate duties  which  devolve  upon  the  secretary 
of  tbe  board  be  is  not  acting,  strictly  speak- 
ing, as  a  member  of  that  body.  He  Is  simply 
its  agent  or  servant,  and  the  law  nowhere 
expressly  provides  that  the  secretary  shall 
receiT«  no  compensation  for  the  performance 


of  his  duties.  It  therefore  seems  clear  that 
the  prohibition  invoked  by  the  respondent 
if  It  exists  at  all,  arises  by  Implication  or  by 
a  construction  of  tbe  provisions  of  the  sec- 
tions of  tbe  statutes  above  quoted.  To  aid 
us  in  construing  those  provisions,  we  have 
the  contemporaneous  construction  adopted  by 
the  Legislature,  the  auditing  department  of 
the  state,  the  Governor,  the  legal  department, 
and  of  the  board  Itself,  which  has  continued 
without  Interruption  to  the  present  time.  It 
appears  from  the  i)ublic  records,  of  which  we 
may  take  judicial  notice,  that  when  the  state 
normal  school  at  Peru  was  established  aod 
the  board  of  education  created  by  the  act  of 
June  20,  18G7  (Gen.  St  1873,  c.  4S),  provision 
was  made  to  pay  for  the  services  of  the 
board  at  a  specified  rate  per  day  as  well  as 
to  pay  its  expenses.  In  1881  this  provision 
for  compensation  was  repealed,  and  the  law 
In  force  was  enacted.  Prior  to  tbat  time,  and 
for  each  of  the  two  preceding  bienniums,  the 
Legislature  had  appropriated  the  sum  of  |G0O 
to  pay  the  expenses  and  per  diem  of  the 
board  of  education,  and,  although  that  com- 
pensation was  abolished  by  tbe  act  of  1881, 
it  was  understood  that  the  necessary  expens- 
es of  the  board.  Including  compensation  for 
its  secretary,  must  be  met  and  therefore  the 
Legislature  immediately  thereafter,  and  at 
the  same  session,  Increased  tbe  appropriation 
for  that  purpose  to  $800,  and  at  the  follow- 
ing session  that  amount  was  further  increas- 
ed to  $1,000.  The  Legislature  at  the  1893, 1895. 
1897,  1899,  1001,  and  1903  sessions  appropri- 
ated $800  per  biennlum  for  that  purpose.  In 
1903  provision  was  made  for  the  construction 
of  a  state  normal  school  at  Kearney.  In 
1903  two  schools  were  in  operation,  one  at 
Peru,  the  other  at  Kearney,  and  an  $800  Item 
appears  for  expense  of  the  board  in  the  par- 
agraph devoted  to  tbe  Kearney  normal  school 
in  the  general  appropriation  bill,  and  a  like 
sum  in  the  paragraph  which  refers  to  the 
Peru  normal.  In  1907  and  1909  separate  ap- 
propriations were  made  for  the  expenses  of 
the  state  normal  board ;  $1,900  being  appro- 
priated in  1907  and  $2,000  in  1909. 

Pursuing  another  line  of  Investigation,  the 
vouchers  filed  In  the  office  of  the  State  Audi- 
tor since  the  change  in  the  law  in  1881  show 
tbat  In  each  of  the  years  1881,  1883,  1883, 
and  18S0  an  allowance  of  about  $50  was 
made  to  the  secretary  of  the  board  for  sal- 
ary. No  further  claims  for  salary,  as  such, 
were  filed  until  1897,  but  the  compensation 
of  the  secretary  was  paid  under  designations, 
such  as  expenses,  etc  After  the  year  1897, 
and  until  December,  1904,  salary  claims  of 
the  secretary  at  the  rate  of  $50  per  •  year 
were  filed  and  allowed.  No  claim  for  salary 
was  filed  from  December,  1904,  until  October, 
1906,  because  the  secretary  during  those 
years  was  the  state  superintendent  of  public 
instruction,  who  is  prohibited  by  tbe  Consti- 
tution from  receiving  any  compensation  oth- 
er than  tbat  provided  thereby  for  any  pur- 
pose whatsoever.    In  190C  the  present  secre- 
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cary  was  elected,  and  thereafter  filed  a 
claim,  which  was  allowed,  for  clerical  work 
for  the  board.  From  that  time  until  the  pres- 
ent claims  have  been  filed  by  the  relator  and 
audited  and  allowed  for  "services  as  secre- 
tary," "clerical  services,"  "use  of  typewrit- 
er," "oflSce  service,"  etc.  There  is  also  tes- 
timony that,  when  the  Legislature  of  1909 
was  considering  the  matter  of  appropria- 
tions, the  relator  went  before  that  body  and 
gave  it  a  full  statement  of  the  items  and 
amounts  necessary  to  conduct  the  business 
of  the  board,  including  compensation  for  its 
secretary,  as  claimed. 

In  view  of  the  foregoing,  we  are  of  opinion 
that  the  contemporaneous  and  long-continued 
construction  of  the  statute  by  the  oflScers  of 
the  state  so  as  to  warrant  the  allowance  and 
payment  of  compensation  to  the  secretary  of 
the  board  and  which  has  been  concurred  in 
1)y  the  Legislature  should  be  adopted  by  the 
-court  as  the  meaning  of  the  present  law.  In 
this  connection  it  is  proper  to  say  that  there 
-seems  to  be  no  attempt  on  the  part  of  the 
xelator  to  obtain  more  than  a  fair  equivalent 
lor  the  serviced  rendered,  and  not  the  slight- 
test  evidence  of  any  moral  turpitude.  It  is 
^evident  that  the  work  which  was  light  and 
trifling  in  amount  in  18S1,  when  the  statute 
;in  question  was  enacted,  has  grown  with  the 
•growth  of  the  state,  and  that  the  law  should 
have  long  ago  been  amended  so  as  to  provide 
a  specific  salary  for  the  increased  work 
which  the  secretary  of  the  state  board  of  ed- 
ucation Is  required  to  perform.  It  seems, 
however,  that  the  Legislature  has  seen  fit  to 
:adopt  a  different  course  and  make  sufficient 
and  specific  appropriations  for  the  payment 
•of  a  reasonable  compensation  to  the  secreta- 
;ry  at  «ach  of  its  biennial  sessions,  and  we 
are  of  opinion  that  those  appropriations  con- 
stitute sufilclratt  authority  for  the  payment 
•of  the  relator's  claim,  and  are  as  effective 
for  that  purpose,  while  continued,  as  a  gen- 
eral law  upon  that  subject.  By  this  we  do 
not  abandon  the  rule  that  a  public  officer 
-must  perform  all  of  bis  ofiicial  duties  for 
the  compensation  provided  by  law.  Indeed, 
It  may  be  said  that  the  relator's  compensa- 
tion  as  fixed  and  allowed  by  the  board  and 
-approved  by  the  legislative  appropriation  Is 
"his  compensation  as  provided  by  law,  and 
therefore  this  case  Is  within  that  rule. 

For  the  foregoing  reasons,  the  Judgment  of 
the  district  court  is  affirmed. 

RE/BSE,  O.  J.  (dissenting).  I  entertain  no 
doubt  of  the  Justice  of  relator's  claim,  and 
that  he  ought  in  fairness  to  be  paid  the  small 
compensation  allowed  him  by  the  board. 
Neither  do  I  doubt  the  power  of  the  Legis- 
lature to  provide  for  its  payment  by  a  prop- 
«r  appropriation.  Indeed,  I  believe  it  to  be 
the  duty  of  that  body  to  do  so.  But  the 
^question  with  me  is.  Has  it  set  aside  any 
I)ortion  of  the  public  money  for  that  specific 
purpose?  It  Is  provided  in  section  22  of  ar- 
ticle 3  of  the  Constitution :    "No  money  shall 


be  drawn  from  the  treasury  except  in  pur- 
suance of  a  specific  appropriation  made  by 
law."  In  State  v.  Wallichs,  12  Neb.  407,  at 
page  409,  11  N.  W.  860,  at  page  861,  Judge 
Lake  In  writing  the  opinion  of  the  court  up- 
on this  dause  says:  "In  construing  this 
provision  of  the  Constitution  the  rule  that 
the  words  are  to  be  given  their  usual,  ordi- 
nary meaning,  must  not  be  disregarded.  By 
this  rule  the  term  'specific  appropriation' 
means  a  particular,  a  definite,  a  limited,  a 
precine  appropriation."  This  language  is 
quoted  with  approvol  in  State  v.  Wallichs, 
16  Neb.  679,  680,  21  N.  W.  397,  398,  and  it  Is 
also  held  in  State  t.  Wallichs,  15  Neb.  609, 
20  N.  W.  110,  that  "there  can  be  no  Implied 
appropriation  of  money  by  the  Legislature. 
The  auditor  has  no  authority  to  draw  a  war- 
rant upon  the  treasury  except  In  pursuance 
of  a  specific  appropriation."  This,  I  think, 
has  been  the  uniform  holding  of  this  court. 
I  cannot  believe  that  a  "specific  appropria- 
tion" has  been  made  to  pay  this  claim,  how- 
ever. Just  as  It  may  be. 

LETTTON,  J.  (dissenting).  WhUe  I  agree 
with  what  is  said  In  the  opinion  with  respect 
to  the  value  of  the  services  rendered  by  the 
relator,  I  must  dissent  from  the  conclusion 
that  a  plain  disregard  by  an  officer  of  the 
state  of  the  provisions  of  a  statute  if  con- 
tinued for  a  long  period  of  time  may  make 
that  lawful  which  by  express  terms  is  pro- 
hibited and  thus  defeat  the  legislative  pur- 
pose. Neither  can  I  agree  that  where  the 
members  of  a  board  are  expressly  prohibited 
from  receiving  compensation  as  such  mem- 
bers, and  the  secretary  is  required  by  the 
statute  to  be  a  member  of  the  board,  the 
statute  may  be  evaded  by  providing  a  salary 
for  the  secretary. 

It  is  a  well-established  principle  of  law 
that  an  officer  is  not  entitled  to  compensa- 
tion except  where  the  same  is  allowed  or 
awarded  him  by  a  constitution  or  a  statute, 
that  the  compensation  allowed-  by  law  for 
duties  performed  in  an  official  capacity  are 
paid  in  full  of  all  official  services,  and  that 
he  is  not  entitled  to  receive  any  additional 
or  further  compensation  for  services  pertain- 
ing to  his  office.  Mechem  on  Public  Officers, 
S§  855,  856;  Throop  on  Public  Officers,  {{ 
446,  477,  478.  This  has  been  the  rule  In  this 
state  ever  since  the  question  first  came  be- 
fore this  court.  State  v.  Silver,  9  Neb.  85,  2 
N.  W.  215;  Bayba  v.  Webster  County,  18 
Neb.  131,  24  N.  W.  457;  Stoner  v.  Keith  Co., 
48  Neb.  279,  67  N.  W.  311.  Judge  Sullivan 
says  in  the  opinion  in  State  v.  Meserve,  58 
Neb.  451,  78  N.  W.  721:  "A  public  officer 
must  perform  every  service  required  of  him 
by  law,  and  he  must  look  to  the  statute  for 
his  compensation.  If  it  provides  none,  then 
the  services  are  gratuitous.  State  v.  Silver, 
9  Neb.  85  [2  N.  W.  215];  Bayha  y.  Webster 
County,  IS  Neb.  131  [24  N.  W.  457] ;  Adams- 
County  V.  Hunter,  78  Iowa,  328  [43  N.  W. 
208.  6  L.  R.  A.  615] ;  Decatur  t.  Vermll'ion. 


Digitized  by 


Google 


Keb.) 


BITKNETT  r.  STATE 


263 


77  lU.  315;  Troup  T.  Morgan  County,  109 
Ala.  162  [19  Soutb.  503];  Sampson  v.  Roch- 
ester, 80  N.  H.  477.  A  person  accepting  a 
pnbllc  office  takes  It  with  Its  burdens,  and 
whenever  those  become  Insufferably  oppres- 
sive he  may  resort  to  that  excellent  and 
adequate  remedy  which  a  wise  legislative 
foresight  has  provided,  viz.,  a  letter  of  resig- 
nation addressed  to  the  proper  authority." 
State  V.  Eekew,  64  Neb.  600,  90  N.  W.  629; 
O'Shea  v.  Kavanaugb,  65  Neb.  639,  91  N.  W. 
578;  Nuckolls  County  v.  Feebler,  65  Neb. 
357,  91  N.  W.  289;  Red  WUlow  County  v. 
Smith,  67  Neb.  213,  93  N.  W.  151;  Power  V. 
Douglas  County,  75  Neb.  734.  106  N.  W.  782. 
Under  the  statute,  the  secretary  of  the  board 
is  a  public  officer,  and  even  without  the  ex- 
press prohibition  against  members  of  the 
board  receiving  compensation,  tbere  being  no 
fee  or  compensation  provided  by  law  for  his 
services  as  such  officer,  he  is  not  entitled  to 
any  compensation  therefor.  This  can  certain- 
ly be  no  less  so  when  the  payment  of  an; 
compensation  to  a  member  of  the  board  is 
directly  prohibited.  In  Moore  v.  Independ- 
ent Dist.  of  Toledo  City,  55  Iowa,  654,  8  N. 
W.  631,  the  facts  were  that  a  school  board 
whom  the  statute  prohibited  from  receiving 
any  compensation  employed  one  of  their  own 
members  to  superintend  the  construction  of 
a  scboolbonse,  and  the  action  was  brought 
to  recover  on  a  school  order  given  him  for 
such  services.  The  court  held  that,  the  work 
being  a  part  of  the  dut?  of  the  board  of 
whldi  be  was  a  member,  the  plaintiff  could 
not  recover.  See  also  to  the  same  effect 
Weitz  T.  Independent  Dist  of  Des  Moines, 
87  lorwa,  81,  54  N.  W.  70. 

It  may  be  said,  also,  that,  if  the  board  can 
employ  each  member  to  render  extra  services, 
sucb  a  construction  of  the  statute  mlgbt  be- 
come dangerous  under  other  circumstances, 
and  with  less  careful  and  prudent  officers. 
It  is  true  that  an  officer  may  perform  serv- 
ices foreign  and  in  no  wise  appertaining  to 
or  interfering  with  his  official  duties  and 
may  receive  compensation  therefor  (Cornell 
V.  Irvine,  56  Neb.  657,  77  N.  W.  114),  but  it 
la  clearly  pointed  out  by  the  Supreme  Court 
of  the  United  States  (Converse  v.  U.  8.,  21 
How.  463,  16  L.  Ed.  192;  U.  8.  ▼.  Brindle. 
110  U.  8.  688,  4  Sup.  Ct  180,  28  L.  Ed.  280) 
that  the  test  In  such  cases  is  whether  the  du- 
ties of  the  one  occupation  or  office  are  so 
diverse  and  different  from  those  of  the  other 
that  they  cannot  possibly  fall  under  the 
same  head. 

As  to  the  claim  of  contemporaneous  con- 
struction, I  am  unable  to  take  the  view  that 
the  facts  in  this  case  bring  it  within  the  pur- 
view of  this  doctrine.  When  in  1881  the 
Legislature  repealed  the  law  which  allowed 
compensation  to  the  members  of  the  board, 
and  prohibited  such  payments  In  the  future, 
this  was  a  clear  and  unmistakable  manifes- 


tation of  the  legislative  will.  It  rendered 
the  former  practice  unlawful,  and  no  depart- 
ment or  officer  of  the  state  government  was 
at  liberty  to  set  it  aside  by  construction. 
State  V.  Cornell,  60  Neb.  276,  83  N.  W.  72. 
In  Illinois  the  State  Treasurers  for  nearly 
40  years  retained  certain  fees  properly  be- 
longing to  the  state  under  their  construction 
of  a  statute,  but  the  Supreme  C!ourt  of  that 
state  held  that  the  statute  was  plain  and  un- 
ambiguous, and  hence  there  was  no  room  for 
construction.  Whlttemore  v.  People,  227  111. 
453,  81  N.  B.  427.  In  Lewis'  Sutherland 
Statutory  Construction  (2d  Ed.)  {  473,  It  Is 
said:  "Long  usage  is  of  no  avail  against  a 
plain  statute.  It  can  be  binding  only  as  the 
interpreter  of  a  doubtful  law,  and  as  af- 
fording a  contemporary  exposition."  In  sec- 
tion 474  we  find  the  following:  "If  the 
meaning  of  a  statute  Is  clear  and  unambigu- 
ous, a  practical  construction  inconsistent 
with  that  meaning  -will  have  no  weight  and 
will  not  be  followed.  A  practical  construc- 
tion will  not  be  followed  when  it  would  de- 
feat the  obvious  purpose  of  the  statute."  Of 
course,  if  the  evidence  showed  that  an  ap- 
propriation -was  made  to  pay  a  salary  to  the 
secretary,  this  would  authorize  the  payment, 
being  the  last  word  of  the  lawmaker. 

It  was  evidently  the  object  and  purpose  of 
the  Legislature  in  changing  the  law  to  con- 
stitute the  position  of  member  of  the  Iward 
one  of  dignity  and  honor  so  that  a  person 
accepting  it  'would  do  so,  not  for  financial 
gain,  but  from  a  laudable,  unselfish,  and  pa- 
triotic desire  to  render  valuable  services  to 
the  state  and  to  the  cause  of  education.  The 
statute  is  plain  and  unambiguous,  and  con- 
sequently the  doctrine  of  contemporaneous 
construction  is  not  applicable. 

SEDGWICK,  J.,  concurs  in  this  dissent 


BURNETT  V.  STATE.     (No.  16.735.) 
(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(Syttalii*  ly  the  Court.) 

1.  Criminal  Law  (J  1159*)  —  Appeal  —  Re- 
view OF  Evidence. 

In  a  criminal  proBecution,  the  determina- 
tion of  the  credibility  of  the  witnesses  and  the 
weight  of  the  evidence  being  peculiarly  within 
the  province  of  the  jury,  a  verdict  of  guilty, 
based  upon  sufficient  competent  evidence,  will 
not  be  disturbed,  even  though  this  court  may  en- 
tertain doubt  88  to  the  conectness  of  the  jury's 
finding. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  fS  3074-3083;  Dec.  Dig.  { 
1159.*] 

2.  Review  or  IOtidbnoe. 

Evidence  examined,  and  found  to  come 
within  the  foregoiuK  rule. 

3.  SUSnCIENCT   OF    INSTBUCTIONS, 

Instructions  given  and  refused,  examined, 
and  held  no  error. 

Error  to  District  Court  Phelps  County; 
Dungan,  Judge. 
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Lafe  Burnett  was  convicted  of  CTime,  and 
brings  error.    Affirmed. 

R.  D.  Steams,  Lafe  Burnett,  and  Hamer  & 
Hamer,  for  plaintiff  In  error.  W.  T.  Thomp- 
son and  Geo.  W.  Ayres,  for  the  State.  Rit- 
chie &  Wolff,  amicus  curlte. 

PAWCETT,  J.  This  case  la  before  us  for 
a  second  time.  A  statement  of  the  complaint 
and  of  the  facts  will  be  found  in  the  opinion 
of  Barnes,  J.,  upon  the  former  hearing.  Bur- 
nett T.  State,  86  Neb.  11,  124  N.  W.  927.  The 
former  conviction  was  set  aside  upon  ques- 
tions of  practice  and  error  In  the  instruc- 
tions, but,  in  addition  thereto,  the  court  had 
grave  doubts  as  to  the  guilt  of  the  defend- 
ant. Upon  the  second  trial  the  defendant 
was  again  found  guilty  and  sentenced  to  be 
confined  for  a  term  of  20  days  in  the  county 
Jail  of  Phelps  county.  While  we  still  enter- 
tain doubt  as  to  defendant's  guilt,  yet,  two 
Juries  having  jnsaed  upon  the  credibility,  of 
the  witnesses  and  the  weight  of  the  evidence 
and  found  the  defendant  guilty,  we  do  not 
now  feel  Justified  in  substituting  our  esti- 
mate of  the  same  for  tliat  of  the  Jury.  It 
will  serve  no  good  purpose  to  set  out  the  evi- 
dence In  detail.  There  is  sufficient  testimony 
in  the  record  to  sustain  a  verdict  either  way. 

While-  it  seems  clear  to  us  that  behind 
this  prosecution  is  the  husband  of  the  al- 
leged paramour  of  the  defendant,  who  evi- 
doitly  thinks  that  a  conviction  in  this  case 
may  aid  him  in  litigation  between  himself 
and  said  alleged  paramour,  who  is  his  wife, 
over  property  of  which  she  claims  he  has  de- 
frauded her,  after  having  first  secured  her 
confinement  in  an  Insane  asylum  when  she 
was  not  insane,  and  who  has  manifested  his 
vindlctiveness  by  employing  private  counsel 
to  assist  in  the  prosecution  of  defendant,  not- 
withstanding the  fact  that  the  county  of 
Phelps  has  an  able  county  attorney  and  the 
state  has  an  able  attorney  general,  either  of 
whom  is  abundantly  able  to  take  care  of  the 
prosecution;  and  while  there  are  many  cir- 
cumstances in  the  case  which  tend  strongly 
to  corroborate  defendant's  assertion  of  in- 
nocence, yet  there  is  sufficient  testimony  up- 
on the  part  of  the  state  to  sustain  the  con- 
viction. The  determination  of  these  ques- 
tions being  for  the  Jury,  we  must,  however 
reluctantly,  accept  the  jury's  verdict.  If  the 
prosecuting  witness  is  actuated  by  the 
thought  above  indicated,  he  is  in  error,  as 
the  conviction  of  defendant  in  this  case  will 
have  no  weight  with  the  court  in  determin- 
ing the  questions  involved  in  the  litigation 
between  the  witness  and  his  wife. 

We  have  carefully  examined  the  instruc- 
tions both  given  and  refused,  and  find  no  er- 
ror. The  presiding  Judge  seems  to  have  giv- 
en the  defendant  a  fair  triaL  The  result  to 
the  defendant  is  unfortunate,  but  we  see  no 
way  of  giving  him  relief  without  Invading 


the  province  of  the  Jury.    This  we  do  not 
feel  at  liberty  to  do. 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed. 

LETTON  and  ROOT,  JJ.,  concur  In  conclu- 
sion. 


BRESEB  V.  SEBERGER.     (No.  16,321.) 
(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(SyUalui  by  the  Court.) 

1.  Pbocess  (I  165*)— Service  bt  Publica- 
tion —  Defective  Aitidavit— E^ikg  Ad- 
ditional Atfidavit. 

"Where  proof  of  service  by  publication  in 
a  foreclosure  case  has  been  made  by  affidavit, 
which  is  defective,  the  court,  in  furtherance  of 
justice,  may,  after  the  decree  and  sale  there- 
under, permit  an  additional  affidavit  to  be  filed, 
showing  the  actual  facts  as  to  such  publica- 
tion." Brltton  V.  Larson,  23  Neb.  806,  37  N. 
W.  681. 

[Ed.  Note-— For  other  cases,  see  Process,  Cent. 
Dig.  {  249;    Dec.  Dig.  i  165.*] 

2.  Judgment  (§  501*)— Collatebai,  Attack— 
Fobeclobuke. 

The  question  as  to  whether  or  not  a  mort- 
gage in  process  of  foreclosure  is  by  its  terms 
barred  by  the  statute  of  limitations  is  one  which 
goes  to  the  existence  of  a  cause  of  action,  and 
not  to  the  jurisdiction  of  the  court ;  and,  where 
it  appears  that  the  court  had  jurisdiction  of 
the  necessary  parties  to  such  foreclosure  pro- 
ceeding, its  decree  entered  therein,  though  er- 
roneous, is  not  subject  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  941 ;   Dec.  Dig.  §  501.»] 

3.  Evidence  (|  343»)  —  Documentabt  Evi- 
dence—Abstract OF  Title. 

An  abstract  of  title,  received  in  evidence 
without  objection,  is  competent  proof  of  the 
execution  and  recording  oc  a  deed  as  therein 
recited. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  I  343.*) 

Appeal  from  District  Court,  Rock  County; 
Harrington,  Judge. 

Action  by  Charles  P.  Bresee  against  Frank 
Seberger.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

A.  M.  Morrlssey,  for  appellant  J.  A. 
Douglas,  for  appellee. 


FAWCETT,  J.  Plaintiff  brought  suit  In 
ejectment  in  the  district  court  for  Rock  coun- 
ty, to  recover  the  possession  of  the  N.  W.  \i 
of  section  32,  township  29,  range  17,  in  said 
county,  and  for  rents  and  profits.  The  peti- 
tion does  not  set  out  the  chain  of  title,  but 
alleges  simply  that  the  plaintiff  is  the  owner 
of  the  title  in  fee  simple  and  entitled  to  the 
immediate  possession  of  the  laud.  The  an- 
swer contains  first  a  general  denial,  and  then 
alleges  that  defendant  became  the  owner  of 
the  land  through  the  foreclosure  of  a  mort- 
gage executed  by  Frank  P.  Bushnell,  the  orig- 
inal owner  under  patent  from  the  govern- 
ment Defendant  prevailed,  and  plaintiff  ap< 
peals. 
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Tbe  record  sbows  that  after  the  execution 
of  tbe  mortgage  by  Bushnell  be  conveyed  the 
land  to  one  Lay,  who  conveyed  It  to  Frank 
Lyman,  who  conveyed  to  Charles  P.  Lyman ; 
the  deed  to  Charles  P.  bearing  date  April  19, 
1888,  and  recorded  June  215,  188a  Plaintiff 
claims  under  an  unrecorded  deed  from 
Charles  P.  Lyman  and  wife,  executed  to 
plaintiff  August  19,  1908,  for  a  consideration 
of  $10,  and  also  under  an  unrecorded  quit- 
claim deed  from  one  T.  A.  Thompson,  who, 
8o  far  as  the  record  shows,  never  had  any 
title.  In  the  foreclosure  suit  Frank  Lyman 
and  Charles  P.  Lyman  were  both  made  de- 
fendants, and,  they  being  nonresidents,  serv- 
ice upon  them  was  had  by  publication. 
Plaintiff  contends  that  the  mortgage  fore- 
closure proceedings  under  which  defendant 
obtained  his  sheriff's  deed  were  void  by  rea- 
son of  a  defective  proof  of  publication  of  serv- 
ice upon  the  Lymans.  This  contention  is 
disposed  of  by  the  evidence  that,  something 
like  two  months  prior  to  the  time  of  the  trial 
of  this  case,  defendant  filed  an  amended  and 
corrected  proof  of  publication  in  the  fore- 
closure suit,  which,  after  due  notice  to  plain- 
tiff, was  examined  and  approved  by  the  court 
and  made  a  part  of  the  record  in  that  case. 
The  proof  thus  furnished  shows  that  the  no- 
tice was  in  fact  published  the  required  length 
of  time,  and  completely  establishes  the  suf- 
ficiency of  the  service  upon  the  Lymans. 
That  this  practice  is  jwroper  was  fully  settled 
In  Brltton  v,  Larson,  23  Neb.  806,  37  N.  W. 
681.  We  there  held:  "Where  proof  of  serv- 
ice by  publication  in  a  foreclosure  case  has 
been  made  by  affidavit,  which  is  defective, 
the  court,  in  furtherance  of  Justice,  may,  aft- 
er the  decree  and  sale  thereunder,  permit  an 
additional  affidavit  to  be  filed,  showing  the 
actual  facta  as  to  such  publication."  In  that 
case  tbe  foreclosure  suit  was  commenced  In 
Jnly,  1874,  decree  entered  the  following 
month,  and  the  sale  confirmed  and  a  deed  or- 
dered September  20,  1876.  In  1885,  nine 
years  after  the  confirmation  of  the  sale,  a 
motion  to  amend  the  proof  of  service  by  pub- 
lication was  sustained,  and  the  at^tion  of  the 
district  court  in  permitting  such  amendment 
was  affirmed.  No  other  defect  In  the  fore- 
closure proceedings  under  which  defendant 
obtained  title  having  been  pointed  out,  it  fol- 
lows that  all  right,  title,  and  interest  of  the 
Lymans,  under  whom  plaintiff  claims  title, 
had  been  foreclosed  more  than  six  years  pri- 
or to  the  time  plaintiff  obtained  his  alleged 
title  under  the  unrecorded  deeds  above  refer- 
red to. 

Plaintiff  contends  that  the  mortgage  was, 
by  its  terms,  barred  at  the  time  the  foreclo- 
sure snlt  was  commenced,  and  that,  therefore, 
defendant  could  not  gain  any  rights  against 
Lyman  or  his  grantee,  the  plaintiff,  in  that 
proceeding,  and  that  the  court  erred  in  ex- 
cluding certain  evidence  offered  In  support 
of  that  proiMSltion.    The  trouble  with  plaln- 


tUTs  contention  is  that  the  fact  which  he 
sought  to  prove  by  his  offer  was  one  that 
went  to  the  existence  of  a  cause  of  action, 
and  not  to  the  Jurisdiction  of  tbe  court  to 
enter  the  decree  of  foreclosure.  If  the  court 
erred  in  its  Judgment,  that  error  should  have 
been  corrected  on  appeal.  Tbe  Judgment  can- 
not now  be  assailed  collaterally. 

Objection  is  made  by  plaintiff  that  no  suf- 
ficient foundation  was  laid  for  the  introduc- 
tion by  defendant  of  his  sheriff's  deed,  in 
that  he  offered  the  record  of  the  deed,  in- 
stead of  producing  tbe  original.  It  Is  un- 
necessary to  discuss  this  question,  for  the 
reason  that  an  abstract  of  title,  offered  by 
defendant  and  received  without  objection, 
shows  the  issuance  of  the  sheriff's  deM  to 
defendant  February  24,  1902,  and  the  filing 
of  the  same  for  record  June  23,  1902.  There 
is,  therefore,  no  merit  In  plaintiff's  conten- 
tion. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


BROWN  V.  CHICAGO,  B.  &  Q.  R.  CO.  et  al. 

(No.  16,292.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(Bjillalut  ly  tka  Court.) 

1.  Railboads  (J  816*)  —  Opebatioh  —  Negli- 
gence—Speed. 

It  Is  not  negligence  for  a  railway  company 
to  operate  a  passenger  train  at  the  rate  of  4i> 
or  50  miles  per  hour  during  a  bright  still  day 
in  tbe  open  coantry,  where  uere  are  no  obscure 
crossings. 

[EH.    Note.— For  other   cases,  see   Railroads, 
Cient.  Dig.  S§  1006-1008 ;    Dec  Dig.  {  316. •] 

2.  Railroads  (|  351*)— Cbossino  Accident— 
Actions — Instructions. 

If,  in  an  action  against  a  railway  comoany 
to  recover  damages  for  tbe  death  of  the  plain- 
tiff's intestate  at  a  crossing,  the  sole  allegations 
with  respect  to  the  defendant's  negligence  in  fail- 
ing to  give  warning  of  the  approach  of  its  train 
are  that  it  did  not  sound  a  whistle  or  ring  a  bell 
as  provided  by  section  104.  c.  16,  Comp.  St. 
1900,  it  is  not  error  to  charge  the  jury  that,  if 
a  bell  were  rung  or  a  whistle  sounded  as  re- 
quired by  statute,  they  should  find  for  tbe  de- 
fendant. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  i  851.»] 

3.  Trial  (8  295*)— Instbuctions— Construc- 
tion. 

Instructions  should  be  read  and  construed 
together,  and,  if  as  a  whole  they  state  tbe  law 
correctly,  will  be  held  sufficient,  although  one 
or  more  of  them  considered  separately  may  be 
subject  to  Just  criticism. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  70a-717 ;    Dec.  Dig.  {  295.*] 

4.  Trial  (j  260*)—lNaTBucTioNS— Requests. 

If  the  court  on  its  own  motion  charges  the 
jury  sul>8tantially  as  requested,  it  is  not  error 
to  refuse  to  restate  those  principles  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  fi  651-650 ;   Dec.  Dig.  |  260.*] 

5.  Witnesses  (5  251*)  —  Examination— Rea- 
sons FOR  Knowledge  or  Recollection. 

A  witness  should  ordinarily  be  permitted  to 
state  the  particular  circumstance  which  direct- 
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ly  called  his  attention  to  the  fact  aboat  which 

he  is  called  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  865 ;   Dec.  Dig.  {  251.*] 

e.  Tbial  ({  96*)— EzAKHTATioN— Motion  to 
Strike  Awbwer. 

It  is  not  error  to  overmle  a  motion  to 
strike  from  the  record  all  of  an  answer  to  an 
interrogatory  where  a  part  of  the  answer  is  com- 
pet°n_t,  material,  relevant,  and  responsive  to  the 
guetition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  248;   Dec.  Dig.  §  96.*] 

Appeal  from  District  Court,  Custer  Coun- 
ty;  Hostetler,  Judge. 

Action  by  Mike  Brown,  administrator  of 
George  Brown,  against  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  and  anoth- 
er. Judgment  for  defendants,  and  plaintltt 
appeals.    AflSrmed. 

Sullivan  &  Squires,  J.  S.  Klrkpatrick,  and 
C.  H.  Holcomb,  for  appellant.  J.  E.  Kelby, 
F.  E.  Bishop,  and  C.  L.  Outterson,  for  ap- 
pellees. 

ROOT,  J.  About  12  o'clock  m.  September 
30,  1906,  George  Brown  was  killed  while  at- 
tempting to  drive  over  the  tracks  of  the  Bur- 
lington Railway  at  a  point  where  It  inter- 
sected a  rural  highway  in  Custer  county. 
The  plaintiff  is  the  administrator  of  Brown's 
estate,  and  prosecutes  this  action  against  the 
railway  company  and  its  locomotive  engineer. 
The  defendants  prevailed,  and  the  plaintiff 
appeals. 

The  principal  errors  argued  relate  to  the 
instructions.  The  Issue  of  negligence  Joined 
by  the  pleadings  la  narrow.  After  describ- 
ing the  topography  of  the  country  in  the  vi- 
cinity of  the  crossing,  the  pleader  charges 
"that  said  defendants  carelessly  and  negli- 
gently, and  without  regard  to  the  rights  and 
safety  of  deceased  and  his  companion,  ap- 
proached said  crossing  at  such  speed  that, 
on  discovering  the  said  parties  at  said  cross- 
ing, defendants  were  unable  to  control  or 
stop  said  train,  and  carelessly  and  negligent- 
ly approached  said  crossing  without  sound- 
ing the  whistle  of  said  engine,  and  without 
ringing  the  bell  thereon,  at  any  point  within 
80  rods  of  said  crossing."  There  Is  no  other 
allegation,  general  or  specific,  that  the  de- 
fendants were  negligent,  or  that  they  violated 
any  duty  they  or  either  of  them  owed  the 
deceased.  The  course  of  the  highway  is  east 
and  west,  and  the  path  of  the  railway  south- 
east and  northwest,  but  they  cross  each  oth- 
er practically  at  right  angles.  At  this  point 
the  railway  is  laid  upon  a  fill  about  five  feet 
high,  which  gradually  diminishes  as  It  con- 
tinues northward  for  about  600  feet,  where 
It  disappears,  and  the  railway  then  enters  a 
cut,  not  more  than  6  feet  deep  at  any  point, 
which  extends  about  700  feet  northwestward. 
For  at  least  800  feet  westward  from  the 
crossing,  the  highway  is  level,  and  there  are 


'no  obstmctions  to  the  view  In  the  area  of 
the  angle  between  the  highway  and  the  rail- 
way before  it  enters  the  cut 

Immediately  before  the  accident,  Mr. 
Brown  was  driving  two  horses  attached  to  a 
buggy.  Brown  and  his  companion  were  trav- 
eling eastward  and  the  horses  were  walking. 
The  sun  was  unclouded,  and  there  was  no 
perceptible  wind.  The  engineer  and  his  fire- 
man testify  that  the  regular  croeelng  whistle 
was  sounded  at  the  whistling  post  one-fourth 
of  a  mile  northwest  of  the  crossing,  and  that 
the  bell  upon  the  engine  was  ringing  contin- 
uously during  the  entire  trip.  Two  witness- 
es, traveling  westward  on  the  hlghway>one- 
fourth  of  a  mile  east  of  the  crossing  at  the 
time  of  the  accident  testify  that  they  did  not 
hear  the  whistle  sound  or  the  bell  ring.  Two 
witnesses  one-half  of  a  mile  from  the  cross- 
ing at  the  time  of  the  collision  testify  to  the 
same  effect.  Several  passengers  testify  that 
they  did  not  hear  the  bell  ring  or  the  whistle 
sound.  Mr.  Brown's  companion  testified,  In 
substance,  to  the  same  effect  The  express 
messenger  says  the  highway  wamlng.was  giv- 
en as  testified  to  by  the  engineer.  There 
were  10  cars  in  the  train.  It  was  behind 
time,  and  moving  at  the  rate  of  from  40  to 
50  miles  an  hour,  probably  45  miles  an  hour. 
Mr.  Brown  was  familiar  with  the  crossing, 
knew  that  the  train  was  late,  and  mentioned 
that  fact  when  about  75  feet  west  of  the 
crossing.  The  near  horse  was  killed  by  the 
impact  of  a  collision  with  the  cylinder  on 
the  right-hand  side  of  the  engine.  Mr. 
Brown's  companion  Insists  that  Brown  look- 
ed northwestward  Just  t>efore  the  team  com- 
menced to  ascend  the  incline  to  the  crossing, 
and  that  the  witness  thenceforward  was  con- 
tinuously on  the  lookout  for  the  train,  but 
did  not  discover  it  until  the  heads  of  the 
horses  were  within  seven  feet  of  the  west- 
ward rail  of  the  track,  and  that  he  cannot 
remember  what  subsequently  happened  until 
he  regained  consciousness  in  the  baggage  car. 
The  jury  were  instructed  that,  if  they  found 
that  the  statutory  warning  was  given  by 
those  In  charge  of  the  train,  they  should  find 
for  the  defendants. 

The  plaintiff  argues  that  the  defendants 
should  have  given  reasonable  and  timely 
warning  of  the  approach  of  the  train,  and 
that  sounding  a  whistle  or  ringing  a  bell  as 
directed  by  statute  was  not  reasonable  warn- 
ing. It  is  not  necessary  to  determine  this 
question.  In  Chicago,  R.  I.  &  P.  R.  Co.  T. 
Sporer,  69  Neb.  8,  94  N.  W.  991,  we  had  oc- 
casion to  consider  the  law  with  respect  to 
the  duty  of  a  railway  company  to  give  warn- 
ing of  the  approach  of  its  trains  to  an  ob- 
scure crossing,  and  In  Schwanenfeldt  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  80  Neb.  790,  116  N.  W. 
285,  we  discussed  the  duty  of  a  railway  com- 
pany to  give  notice  of  the  movements  of  its 
trains  upon  a  track  In  a  city  street  |n  the 
instant  case  no  facts  are  pleaded  to  suggest 
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that  the  defendants  should  have  done  more 
than  to  run  the  train  at  such  a  rate  of  speed 
that  it  could  have  been  stopped  so  as  to 
have  avoided  the  collision,  and,  further,  to 
observe  the  provisions  of  section  104,  c.  16, 
Comp.  St  1909,  which  require  a  whistle  to 
be  sounded  or  a  bell  of  at  least  30  pounds 
weight  to  be  rung  continuously  from  a  point 
at  least  80  rods  from  where  the  railway 
crosses  a  public  road  or  street  until  the  lo- 
comotive shall  have  passed  the  crossing.  The 
evidence  is  sufficient  to  sustain  a  finding  that 
the  bell  was  ringing  as  the  statute  required. 
We  do  not  agree  with  the  plaintiff's  counsel 
that  the  statute  requires  the  whistle  to  be 
sounded  continuously  and  the  bell  to  be  rung 
during  all  of  the  time  the  engine  traverses 
the  space  between  the  whistling  post  and  the 
crossing.  The  statute  Is  In  the  alternative, 
and  cannot  in  reason  be  otherwise  construed. 
To  hold  that  a  railway  train  must  be  so  con- 
trolled under  circumstances  such  as  sur- 
rounded the  train  in  question  that  it  can  be 
stopped  so  as  to  avoid  a  collision  would  par- 
alyze traffic,  and  destroy  the  usefulness  of 
the  railways.  The  testimony  Is  convincing 
that  Brown's  horses  were  walking  as  they 
approached  the  crossing,  and,  until  It  was 
too  late  to  overcome  the  train's  momentum, 
there  was  nothing  to  suggest  to  the  engineer 
that  the  driver  would  attempt  to  cross  the 
railway. 

AVe  do  not  give  unqualified  approval  to  the 
twelfth  paragraph  of  the  court's  charge.  It 
deals  with  the  subject  of  contributory  negli- 
gence, and,  if  there  were  no  other  instruc- 
tions upon  this  subject,  it  might  lead  the  Ju- 
ry to  believe  that  it  was  Mr.  Brown's  Impera- 
tive duty  to  avoid  the  collision.  However, 
when  this  Instruction  is  considered  in  con- 
nection with  the  tenth  and  eleventh  Instruc- 
tions given  by  the  court  on  its  own  motion, 
and  the  ninth  instruction  requested  by  the 
plaintiff  and  given  by  the  court,  we  do  not 
think  the  Jury  were  misled,  but  must  have 
understood  tliat  the  law  charged  Mr.  Brown 
with  the  duty  of  exercising  his  faculties  for 
bis  own  protection,  and  to  use  them  with 
that  care  and  caution  a  reasonably  prudent 
man  would  have  exerted  under  the  circum- 
stances of  the  case.  The  same  discussion 
will  apply  to  Instruction  numbered  13,  given 
by  the  court  on  its  own  motion.  Instructions 
must  t>e  read  and  construed  together,  and, 
if  as  thus  considered  they  state  the  law  cor- 
rectly, should  not  be  held  prejudicially  errone- 
ous because  one  or  more  of  them,  taken  sep- 
arately, may  be  subject  to  Just  criticism. 
Smith  V.  Myers,  52  Neb.  70,  71  N.  W.  1006; 
Caiicago,  B.  &  Q.  R.  Co.  v.  Oyster,  58  Neb.  1, 78 
N.  W.  359;  Lhucoln  Traction  Co.  v.  Book- 
over,  77  Neb.  221,  111  N.  W.  357.  We  con- 
clude that  instruction  numbered  11,  given  by 
the  court,  contained  the  substance  of  instruc- 
tion numbered  5,  requested  by  the  plaintiff, 
and  there  was  no  error  in  refusing  to  re- 


state the  principles  announced  In  No.  11. 
Curry  v.  State,  5  Neb.  412. 

A  physician,  Dr.  Washburn,  was  riding 
upon  the  train  at  the  time  of  the  accident, 
and  subsequently  attended  Mr.  Applin,  Mr. 
Brown's  injured  companion.  Dr.  Washburn 
in  his  deposition  testified,  in  substance,  that 
Just  before  the  accident  his  attention  was 
challenged  by  a  statement  made  by  his  lit- 
tle boy,  "Look,  Papa,  how  fast  those  horses 
are  coming."  An  objection  Interposed  evi- 
dently during  the  trial  to  the  question  and  a 
motion  to  strike  out  the  answer  thereto  were 
overruled.  A  witness  may  be  permitted  to 
state  the  circumstances  which  directed  his 
attention  to  a  material  fact,  and  there  was 
no  error  in  permitting  the  witness  to  answer 
the  question.  Elliott  on  Evidence,  §  826. 
Whether  the  child's  statement  was  of  a  char- 
acter to  permit  his  father  to  testify  thereto 
is  not  necessarily  Involved  because  part  of 
the  answer  was  competent,  and  the  motion 
to  suppress  was  directed  to  the  entire  answer 
and  not  solely  to  the  objectionable  part  there- 
of. Finally,  the  statement  could  not  have 
prejudiced  the  plaintiff  because  the  principal 
surviving  actors  of  the  tragedy  agree  that 
the  horses  were  walking,  and  the  instruc- 
tions do  not  reveal  that  the  case  was  tried 
or  defended  on  the  theory  that  Mr.  Brown's 
horses  were  not  under  his  control  at  the  time 
of  or  immediately  before  the  accident  If  it 
is  conceded,  as  we  think  it  must  be  upon  a 
consideration  of  all  of  the  evidence,  that  the 
hell  upon  defendants'  locomotive  engine 
weighed  100  pounds  or  upwards,  and  was 
ringing  continuously  from  the  whistling  post 
until  the  locomotive  passed  the  crossing,  it 
must  follow  that  upon  the  cause  of  action 
pleaded  In  the  i)etition  the  defendants  should 
prevail,  and  the  fact  that  some  of  the  instruc- 
tions interpreted  the  law  liberally  in  the  de- 
fendants' favor  could  not  prejudice  the  plain- 
tiff. We  do  not  find  it  necessary  to  say  that 
the  evidence  of  Oeorge  Brown's  negligence  is 
so  conclusive  that  no  verdict  other  than  the 
one  returned  would  be  sustained  by  the  evi- 
dence, but  we  do  say  that  the  evidence  to 
suggest  that  he  was  in  the  exercise  of  ordi- 
nary care  at  the  time  of  and  Immediately  be- 
fore the  accident  is  meager  indeed.  * 

Upon  the  entire  record,  we  find  no  error 
prejudicial  to  the  plaintiff,  and  the  judgment 
of  the  district  court  is  afiSrmed. 


OLSEN  V.  MARQUIS  et  al.    (No.  16,811.) 
CSupreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(Syttabut  ly  the  Court.) 

1.  Appeal  and  Erbob  ({  336*)— Nonjoindeb 

OP  Pabties— Waiveb. 

A  nonjoinder  of  parties  in  an  appeal  to 
this  court  will  be  waived  by  not  objecting  until 
the  case  is  submitted  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  sad 
Error,  Cent  Dig.  §  1874;  Dec.  Dig.  |  336.*] 
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2.  JuBT  (I  13*)— Right  to  Jubt  Tbial— Ao- 
Tiow  AT  Law. 

In  an  action  at  law  either  party,  ordinarily, 
as  a  matter  of  right  ia  entitled  to  a  Jury  trial. 
[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  {§  35-83;    Dec.  Dig.  §  13.*] 

3.  Injunction  ({  26*)— Restbainino  Action 
AT  Law— Othbb  Adequate  Rkuedt. 

An  injunction  ahould  not  be  granted  to 
restrain  an  action  in  a  county  court  on  an  ac- 
count stated,  upon  the  sole  ground  that  the  de- 
fendant in  that  court  contends  that  the  account 
sued  upon  is  the  property  of  an  insolvent  third 
person  against  whom  he  holds  a  valid  set-off 
in  excess  of  the  account  in  suit,  as  the  defend- 
ant has  an  adequate  remedy  by  interposing  bis 
defense  in  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  2tJ.»J 

Appeal  from  District  Court,  HaU  County ; 
Hanna,  Judge. 

Action  by  Frank  I.  Olsen  against  Jobn  A. 
Marquis  and  others.  Judgment  for  plaintiff, 
and  defendant  John  A.  Marquis  appeals.  Re- 
versed and  remanded. 

Cbas.  O.  Ryan,  for  appellant  Harrison  & 
Prince,  for  appellee. 

ROOT,  J.  W.  P.  Marquis  and  John  A. 
Marquis  are  father  and  son.  The  father  re- 
sides In  Grand  Island;  the  son  In  Central 
City.  In  July,  1906,  the  plaintiff,  a  resident 
of  Grand  Island,  and  the  elder  Marquis 
jointly  purchased  101  horses,  which  they 
subsequently  sold.  The  evidence  is  uncon- 
tradicted that  the  younger  Marquis  furnished 
bis  father  the  money  Invested  by  him  In 
these  horses,  but  the  evidence  is  conflicting 
as  to  whether  the  plaintiff  knew  that  fact  at 
the  time  of  the  purchase.  The  evidence 
tends  strongly  to  prove  that  the  plaintiff  ac- 
quired such  knowledge  within  a  few  weeks 
of  that  time  and  before  many  of  the  horses 
were  sold,  and  there  is  evidence  tending  to 
prove  that  the  plaintiff  subsequently,  by  his 
conduct,  recognized  John  A.  Marquis  as  a 
real  party  in  Interest  In  the  venture.  In 
March,  1907,  the  plaintiff  selected  one  per- 
son and  the  younger  Marquis  another  to  set- 
tle the  accounts  made  by  the  purchase  and 
sale  of  the  horses.  These  persons  found, 
after  taking  an  account  of  money  paid  out 
a^d  money  received,  that  the  plaintiff  retain- 
ed $226.78  due  his  partner  in  the  deal,  and 
so  stated  the  account  The  following  morn- 
ing, on  discovering  that  three  Items  had  not 
been  considered  by  the  accountants.  It  was 
agreed  by  Mr.  Olsen  that  the  balance  should 
be  $301.52.  The  testimony  is  conflicting  as 
to  whether  the  younger  Marquis  represented 
his  father  or  himself  in  that  settlement  The 
testimony  Is  also  In  conflict  as  to  whether 
the  plaintiff  agreed  to  pay  the  balance  to 
•Tohn  A.  Marquis,  but  the  evidence  Is  clear, 
and  there  Is  no  contention  to  the  contrary, 
that  the  balance  stated  Is  absolutely  accurate 
and  that  there  are  no  charges  against  that 
sum  because  of  any  partnership  transactions. 


Olsen  did  not  pay  this  money,  and  Justifles  his 
refusal  upon  an  alleged  agreement  between 
himself  and  the  elder  Marquis  that  Olsen 
should  apply  whatever  might  otherwise  be  due 
Marquis  upon  a  store  bill  owing  by  him  to  the 
plaintiff.  Thereupon  John  A.  Marquis  com- 
menced an  action  against  Olsen  In  the  county 
court  of  Hall  county  to  recover  on  the  account 
stated.  Olsen  answered  and  requested  the 
court  to  implead  W.  P.  Marquis  as  a  party. 
The  court  refused  to  comply  with  the  de- 
mand, and  thereupon  Olsen  commenced  this 
action  In  the  district  court  of  Hall  county 
for  an  accounting  between  himself  and  the 
elder  Marquis,  for  a  Judgment  setting  off  the 
$301.52  against  the  store  bill,  and  for  an  in- 
junction to  restrain  John  A.  Marquis  from 
prosecuting  his  actlpn  in  the  county  court 

The  plaintiff,  among  other  things,  alleges 
that  W.  P.  Marquis  Is  Insolvent  and  that 
the  father  and  the  son  are  In  collusion  with 
respect  to  the  suit  In  the  county  court  for 
the  purpose  of  defrauding  him.  John  A. 
Marquis  moved  to  dissolve  the  Injunction, 
but  was  denied  relief.  He  then  answered, 
denying  the  jurisdiction  of  the  district  court 
to  Interfere  with  the  action  in  the  county 
court,  and  asked  that  the  Injunction  be  dis- 
solved and  the  action  dismissed.  The  dis- 
trict judge  found  In  the  plaintiff's  favor,  set 
off  $301.52  against  the  elder  Marquis'  store 
bill,  and  perpetually  enjoined  John  A.  Mar- 
quis from  prosecuting  the  action  In  the  coun- 
ty court  Jobn  A.  Marquis  Is  the  sole  ap- 
pellant 

There  Is  nothing  in  the  transcript  to  ad- 
vise us  whether  W.  P.  Marquis  answered  In 
the  district  court  Notice  of  appeal  was  not 
served  upon  him,  and  he  hfls  not  appeared  In 
this  court  The  plaintiff  argues  that  there 
is  a  defect  of  parties  and  that  we  should  not 
consider  the  case  upon  Its  merits.  The  ob- 
jection Is  not  otherwise  presented  than  by  an 
argument  In  the  brief,  and  was  not  brought 
to  our  attention  until  John  A.  Marquis  had 
submitted  the  case  upon  the  merits.  Upon 
the  authority  of  Bates-Smlth  Investment  Co. 
v.  Scott  56  Neb.  475,  477,  76  N.  W.  1063,  the 
objection  will  be  held  to  have  been  presented 
too  late  for  consideration.  In  an  action  at 
law  either  party  Is  ordinarily  entitied  as  a 
matter  of  right  to  a  Jury  trial  upon  all  ques- 
tions of  fact  Section  6,  BUI  of  Rights ;  Mills 
▼.  Miller,  3  Neb.  87 ;  La  Master  y.  Scofleld, 
5  Neb.  148;  Kinkaid  v.  Hlatt  24  ^eb.  562. 
39  K  W.  600;  Risse  v.  Gasch,  43  Neb.  288, 
61  N.  W.  616;  Lett  v.  Hammond,  69  Neb. 
339,  80  N.  W.  1042 ;  Xelser  ▼.  BroadweU,  80 
Neb.  718, 115  N.  W.  293. 

We  do  not  agree  with  the  plalntifPs  coun- 
sel that  the  facts  in  the  Instant  case  create 
any  exception  to  the  general  rule,  or  that 
their  client  did  not  have  an  adequate  remedy 
at  law  by  defending  against  John  A.  Mar- 
quis' demand.     If  the  account  were  stated 
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wltb  tbe  elder  and  not  the  younger  Marquis, 
and  the  younger  man  did  not  have  title  to 
his  demand,  those  facts  could  be  proved  be- 
fore a  jury  as  effectually  as  before  a  court 
There  were  no  unsettled  equities  between 
Olaen  and  his  former  partner  growing  out  of 
that  relation.  If  the  account  at  any  time 
was  the  property  of  W.  P.  Marquis,  he  could 
not  assign  It  free  from  any  right  of  set-off 
existing  between  himself  and  Olsen.  Sec- 
tions 31  and  106,  Code  Civ.  Proc.  If,  as  be- 
tween the  elder  and  the  younger  Marquis,  the 
$301.52  was  the  property  of  the  son,  yet  by 
reason  of  some  fact  or  facts  be  should  be 
estopped  from  asserting  his  title  as  against 
Olsen,  those  facts  could  be  pleaded  in  the 
county  court  and,  if  established,  would  defeat 
the  action.  We  search  in  vain  for  any  Just 
ground  for  an  assertion  that  the  county  court 
could  not  do  complete  justice  between  the 
litigants  in  that  action,  nor  does  the  fact 
that  tbe  plaintiff  offered  to  submit  this  case 
to  a  jury  cure  tbe  error.  The  flndingB  of  a 
jury.  If  one  were  impaneled,  would  not  bind 
tbe  court,  nor  would  the  appellant  have  been 
thereby  awarded  a  Jury  trial  within  the 
meaning  of  the  Constitution. 

The  fact,  if  fact  it  be,  that  Olsen  contends 
for  a  partnership  with  W.  P.  Marquis  is  im- 
material in  the  light  of  tbe  fact  that  their 
business  had  been  settled.  The  fact  that 
there  was  ^n  unsettled  store  account  be- 
tween them  would  not  justify  a  recourse  to 
this  action.  La  Master  v.  Bcofield,  supra. 
Nor  can  tbe  plaintiff  justify  his  conduct  on 
the  theory  that  his  action  is  in  tbe  nature 
of  a  suit  In  interpleader.  W.  P.  Marquis 
makes  no  claim  to  the  money,  nor  is  the 
plaintiff  impartial  in  his  attitude  with  re- 
spect thereto,  but  asserts  the  right  to  retain 
it  as  his  own. 

The  judgment  of  the  district  court,  there- 
fore, is  reversed,  and  the  cause  is  remanded, 
with  directions  to  dissolve  the  Injunction  and 
to  dismiss  the  action  as  to  the  defendant 
John  A.  Marquis. 


JONES  V.  FISHER  et  al.     (No.   10,317.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(Bynahut  ly  the  Court.) 

1.  Taxation  (|  634»)— Pbocef.dixgs  to  Fore- 
close Tax  Lien— Jubisdiction. 

In  an  action  brought  in  the  district  court 
by  a  county  to  foreclose  a  tax  lion  on  real  es- 
tate for  delinquent  taxes  assessed  and  levied 
prior  to  1903,  the  determination  of  the  ques- 
tion whether  or  not  the  county  could,  under  the 
statute,  maintain  sncb  action,  without  an  ante- 
cedent administrative  sale  by  the  county  treas- 
urer and  the  issuance  to  the  county  of  a  tax 
sale  certificate  as  a  basis  for  such  proceedings. 
goes  to  the  existence  of  a  cause  of  action  and 
not  to  tbe  jurisdiction  of  the  court. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  i  634.*] 


2.  Taxation  (§  634*)— Enfobcbuent  op  Lien 
ON  Realty  —  JuDOMEWT  —  Coixatebal  At- 
tack. 

And  in  such  a  case,  while  the  judgment  or 
decree  would  be  erroneous  in  the  sense  that  a 
reversal  of  it  might  be  obtained  by  prosecuting 
an  appeal  therefrom,  yet  it  is  not  for  that  rea- 
son void  and  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  634.»] 

3.  Mobtoaoeb  (!  231*)— A88IONuent-~Reois- 

TBATION. 

An  assignment  of  a  real  estate  mortgage  is 
an  instrument  affecting  the  title  to  real  estate, 
within  the  purview  of  our  recording  act. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  231.*] 

4.  Mobtoaoeb  '(i  244*)— Fobeclosubb— Con- 
clusiveness—Pebsonb  Concluded. 

"An  assignee  of  a  mortgage  whose  assign- 
ment is  not  of  record  is  barred  by  a  decree  fore- 
closing a  prior  lien  in  a  suit  to  which  his  as- 
signor, who  appeared  of  record  as  owner  of  the 
incumbrance,  was  made  a  party,  unless  he  re- 
cords his  assignment  prior  to  the  recording  of 
the  deed  under  judicial  sale  pursuant  to  such 
decree."  Gillian  v.  McDowall,  66  Neb.  814,  92 
N.  W.  991. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  034.  635 ;   Dec.  Dig.  §  244.*] 

Appeal  from  District  Cotirt,  Box  Butte 
County;   Harrington,  Judge. 

Action  by  £1  D.  Jones  against  Paul  Fish- 
er and  others,  impleaded  with  Theodore  Col- 
vln.  Decree  of  dismissal,  and  plaintiff  ap- 
peals.   Affirmed. 


Montgomery  &  Hall,  for  appellant. 
Mitchell,  for  appellees. 


Wni. 


PAWCETT,  J.  From  a  decree  of  the  dis- 
trict court  for  Box  Butte  county,  dismissing 
piaintifTs  suit  for  the  foreclosure  of  a  mort- 
gage upon  the  southwest  quarter  of  section 
27,  township  27,  range  50,  In  said  county, 
plaintiff  appeals. 

The  material  facts  are  that  in  August, 
1889,  defendant  Paul  Fisher  obtained  a  loan 
of  $500,  from  the  American  Loan  &  Trust 
Company,  for  which  he  gave  bis  first  mort- 
gage bond  payable  August  1,  1804.  To  secure 
this  bond  Fisher  and  his  wife  executed  to 
the  trust  company  a  mortgage  upon  the  land 
above  described.  September  2,  1889,  tbe 
trust  company  assigned  the  bond  and  mort- 
gage to  plaintiff  by  written  assignment  which 
was  never  acknowledged  or  recorded.  Sub- 
sequently the  trust  company  went  into  the 
hands  of  a  receiver,  appointed  by  the  United 
States  Circuit  Court.  September  21,  1894, 
tbe  receiver  of  the  trust  company,  under  an 
order  of  court,  executed  to  plaintiff  a  writ- 
ten assignment  of  the  mortgage  which  re- 
cited that  the  same  was  given  "for  the  pur- 
pose of  perfecting  an  unacknowledged  as- 
signment dated  September  2,  1889."  This  as- 
signment was  not  recorded  by  plaintiff  until 
June  24,  1908,  and  plaintiff  brought  the 
present  suit  September  16.  1908.  In  the 
meantime,  and  on  September  24,  1901,  Box 
Butte  county  brought  a  foreclosure  suit  in 
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the  district  court,  for  the  taxes  for  the 
years  1894  to  1899,  Inclusive,  making  the 
Fishers  and  the  American  Loan  ft  Trust  Com- 
pany defendants.  The  Fishers  being  non- 
residents, service  was  had  upon  them  by 
publication.  Personal  service  was  duly  had 
upon  the  American  Loan  ft  Trust  Company. 
That  suit  proceeded  to  a  decree  in  which  the 
court  found  that  due  service  had  been  had 
upon  all  of  the  defendants  therein  and  en- 
tered default  against  each  of  the  defend- 
ants for  want  of  answer ;  that  the  lands  de- 
scribed were  liable  to  assessment  and  taxa- 
tion for  the  years  named;  that  said  taxes 
bad  been  duly  assessed  (for  certain  sums 
named);  that  said  taxes  were  due  and  de- 
linquent; "that  the  said  lands  have  been 
advertised  for  sale  for  the  paymen|:  and  sat- 
isfaction of  the  said  taxes  for  the  length  of 
time  and  in  the  manner  required  by  law, 
and,  having  been  offered  for  sale  by  the  coun- 
ty treasurer  of  said  county,  the  same  was 
not  sold  for  the  want  of  bidders;  and  that 
the  said  taxes  constitute  a  first  lien  and  par- 
amount lien  upon  the  said  real  estate" ;  and 
adjudged  that  "in  case  the  defendants  fail 
for  20  days  from  the  entry  of  this  decree  to 
pay  or  cause  to  be  paid  to  the  plaintUT  *  *  * 
(the  costs  and  amount  found)  that  the  de- 
fendants be  foreclosed  of  all  equity  of  re- 
demption in  and  to  said  real  estate,"  and 
that  the  said  premises  be  sold  as  upon  exe- 
cution, etc.  A  sale  was  duly  had  and  con- 
firmed and  a  deed  issued  to  the  bidder,  Theo- 
dore Colvin,  defendant  herein.  The  sheriff's 
deed  was  dated  August  19,  1902,  and  filed 
August  21,  1902.  Defendant  Colvin  went  In- 
to possession  of  the  lands  under  the  deed 
and  has  retained  such  possession  ever  since. 
The  main  points  argued  by  plaintiff  here, 
and  the  only  ones  we  deem  it  necessary  to 
consider,  are:  (1)  Were  the  proceedings  and 
decree  of  the  district  court  in  the  tax  fore- 
closure suit  void  for  want  of  Jurisdiction? 
(2)  If  not,  were  plaintiff's  rights  under  his 
unrecorded  assignment  barred  by  such  de- 
cree ;  be  having  failed  to  redeem  from  such 
sale  and  the  confirmation  thereof  within  two 
years?  Neither  of  these  questions  is  now 
an  open  one  in  this  state.  In  Logan  Coun- 
ty v.  Camahan,  66  Neb.  685,  92  N.  W.  984, 
9G  N.  W.  812,  we  held  that  as  the  law  then 
stood  "no  action  for  the  foreclosure  of  a  tax 
lien  can  be  maintained,  unless  based  upon  a 
tax  deed  and  tax  sale  certificate."  In  all 
cases  arising  prior  to  the  amendment  of  the 
statute  in  1903  (Laws  1903,  c.  73)  that  deci- 
sion has  been  adhered  to ;  but  in  County  of 
Logan  T.  McKinley-Lanning  Loan  &  Trust 
Co.,  70  Neb.  399,  97  N.  W.  642,  we  held:  "(1) 
In  an  action  brought  in  the  district  court  by 
a  county  to  foreclose  a  tax  lien  on  real  es- 
tate for  delinquent  taxes,  the  determination 
of  the  question  whether  or  not  the  county 
could,  under  the  statute,  maintain  such  ac- 
tion, without  an  antecedent  administrative 
sale  by  the  county  treasurer  and  the  issuance 
to  the  county  of  a  tax  sale  certificate  as  a 


basis  for  such  proceedings,  goes  to  the  ex- 
istence of  a  cause  of  action  and  not  to  the 
jurisdiction  of  the  court  *  •  •  (3)  Where 
the  district  court  has  Jurisdiction  Of  the  sub- 
ject of  the  action  and  of  the  parties  in  a 
foreclosure  proceeding,  questions  which  af- 
fect the  regularity  of  the  decree  are  conclud- 
ed thereby.  Such  a  decree  cannot  be  as- 
sailed for  any  mere  irregularity  .upon  a 
motion  to  set  aside  a  sale  made  in  pursu- 
ance of  such  decree."  In  the  opinion  we- 
said  that  the  petition  praying  for  a  foreclos- 
ure of  the  tax  lien  upon  which  the  decree 
was  based  was  manifestly  defective  "in  that 
it  was  not  alleged  tliat  the  land  Iiad  been 
sold  for  delinquent  taxes  by  the  county 
treasurer  and  a  tax  sale  certificate  issued 
to  the  county,  as  it  held  must  be  done  in 
the  recent  case  of  County  of  Logan  v.  Cama- 
han, 66  Neb.  685,  92  N.  W.  984,  on  rehearing 
66  Neb.  693,  95  N.  W.  812.  But,  while  the 
Judgment  or  decree  was  erroneous  in  the 
sense  that  a  reversal  of  it  might  have  been 
obtained  by  prosecuting  an  appeal  or  a  peti- 
tion in  error,  yet  it  was  not,  for  that  rea- 
son void  and  subject  to  collateral  attack. 
*  *  *  In  determining  whether,  in  a  given 
case,  the  county  is  authorized  to  maintain  a 
suit  to  foreclose  a  tax  lien,  the  court  acta 
upon  a  matter  confessedly  within  its  Juris- 
diction, and  its  judgments  and  decrees  he- 
come  final  unless  appealed  from  or  revers- 
ed, even  though  the  rendition  of  the  decree 
is  erroneous  because  no  tax  sale  certificate 
has  been  issued  by  the  county  treasurer  to- 
the  county  bringing  suit,  as  is  required  to- 
be  done  in  the  regular  exercise  of  the  power 
thus  conferred  on  such  counties."  We  think 
this  is  decisive  of  the  first  point  above  noted. 

As  to  the  second  point,  we  held  in  Ames 
V.  Miller,  65  Neb.  204,  9l  N.  W.  250,  that 
an  assignment  of  a  real  estate  mortgage  is 
an  Instrument  affecting  the  title  to  real  es- 
tate, witliin  the  purview  of  our  recording 
act;  and  in  Gillian  v.  McDowall,  66  Neb. 
814,  92  N.  W.  991,  we  held:  "An  assignee- 
of  a  mortg^age  whose  assignment  is  not  of  rec- 
ord is  barred  by  a  decree  foreclosing  a  prior 
lien  in  a  suit  to  which  his  assignor,  who  ap- 
peared of  record  as  owner  of  the  incum- 
brance, was  made  a  party,  unless  he  records 
his  assignment  prior  to  the  recording  of  t|ie- 
deed  under  Judicial  sale  pursuant  to  such- 
decree."  Under  these  holdings  the  second 
point  must  also  be  decided  adversely  tfr 
plaintiff. 

Our  holdings  in  the  above  cases  have  not 
been  overruled  or  departed  from  and  must 
now  be  considered  as  the  settled  law  of  this 
state.  The  service  in  the  tax  foreclosure  suit 
upon  the  American  Loan  &  Trust  Company, 
the  mortgage  of  record  at  the  time  that  suit 
was  instituted,  was  personal  service  in  due- 
form.  The  assignment  of  plaintiff  was  not 
recorded  until  many  years  after  defendant 
had  obtained  and  recorded  his  sheritTs  deed 
and  gone  into  possession  of  the  lands  there- 
under.   No  attempt  was  ever  made  by  plain- 
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tlfl  to  redeem  from  the  tax  sale  within  the 
statutory  period  of  two  years,  nor  at  any  time 
until  the  commencement  of  this  suit.  All 
rights  under  his  mortgage  are  therefore  bar- 
red, and  the  Judgment  of  the  district  court 
In  dismissing  his  suit  was  right.  Under 
this  holding  we  think  the  other  points  dis- 
cussed In  plalntUTs  brief  are  Immaterial. 

The  Judgment  of  the  district  court  la  there- 
fore affirmed. 


KUULL  V.  ROSE.    (No.  16,239.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

fSyUahu*  hv  the  Court.) 

1.  Indians  (J  16*)— Lands— Leases— Impbove- 
ifENTS  BY  Tenant— Removal— Injunction. 

A  tenant  under  a  lease  of  lands  allotted 
to  a  member  of  an  Indian  tribe,  which  lease 
provides  that  all  Improvements  put  upon  the 
land  by  the  tenant  during  the  term  shall  re- 
main upon  the  land  and  be  considered  as  hav- 
ing been  placed  tbereon  by  the'  tenant  as  part 
consideration  for  the  lease,  will  be  enjoined 
from  removing  such  Improvements  from  the 
land  at  the  end  of  his  term. 

\Ed.  Note.- For  other  cases,  see  Indians,  Dec. 
Dig.  f  16.»] 

2.  Indians  (|  16*) — Lands— Leases— Impbove- 
MENTS  BY  Tenant— Removal— Injunction. 

In  an  action  to  enjoin  him  from  so  doing, 
the  fact  that  be  first  entered  into  possession  ot 
the  land  under  an  assignment  of  a  lease  which 
was  duly  authorized  and  contained  such  pro- 
vision, but  which  assignment  was  void  because 
not  authorized  by  the  proper  officers  of  the 
government,  and  placed  improvements  on  the 
land  both  while  in  possession  under  such  void 
assignment  and  under  the  subsequent  valid 
lease,  is  no  defense. 

[Ed.  Note.— For  other  cases,  see  Indians,  Dec. 
EMg.  {  la*] 

Appeal  from  'District  Court,  Thurston 
Connty;   Graves,  Judge. 

Action  by  Agnes  KruII  against  Eden  A. 
Rose.  Judgment  for  plalntifF,  and  defendant 
appeals.    Affirmed. 

J.  A.  Singhaus  and  F.  8.  Howell,  for  ap- 
pellant O.  C.  Anderson,  F.  Dolezal,  and 
Harry  L.  Keefe,  for  appellee. 

SEDGWICK,  J.  This  defendant  made 
certain  Improvements  upon  land  In  Thurston 
county,  which  he  held  under  a  lease,  and  at 
the  end  of  his  term  this  action  was  brought 
In  tbe  district  court  for  that  county  to  re- 
strain him  from  removing  these  improve- 
ments from  the  land.  The  district  court 
founi  In  favor  of  the  plalntifF  and  entered 
a  decree  accordingly.  The  defendant  has 
appealed. 

There  is  a  stlpalation  in  the  bill  of  ex- 
ceptions, and  also  a  stipulation  filed  in  this 
court.  In  which  certain  exhibits  are  mention- 
ed as  Exhibits  A,  B,  C,  and  D  and  are  de- 
scribed. We  find  exhibits  so  marked  attach- 
ed to  the  record,  but  they  do  not  correspond 
witli  the  description  in  the  stipulations  re- 
ferred to.    There  are  also  four  exhibits  in 


an  envelope  which  is  attached  to  the  record. 
From  these  circumstances  and  from  the  man- 
ner in  which  the  record  Is  made  up  we  do 
not  feel  certain  that  we  have  discovered  the 
precise  question  that  was  determined  by  tbe 
trial  court 

As  we  understand  tbe  record,  tbe  contro- 
versy is  in  regard  to  lands  that  were  allot- 
ted by  the  government  to  one  Harriet  Wolf, 
a  member  of  the  Omaha  Tribe  of  Indians, 
and  the  land  was  conveyed  to  her  by  patent 
from  the  government  in  18S4.  Afterwards 
the  said  Harriet  Wolf  being  deceased,  her 
heirs,  with  the  approval  of  the  proper  of- 
ficers, as  the  law  in  regard  to  conveyances 
of  Indian  lands  required,  leased  these  lends 
to  the  defendant  This  lease  was  executed 
in  September,  1899.  It  is  attached  to  the 
record  and  marked  as  "Exhibit  C,"  but  is 
not  so  described  in  the  stipulation.  This 
lease,  as  is  usual  in  such  cases,  contains 
the  agreement  that:  "He  (the  lessee  who 
was  this  defendant)  will  not  remove  there- 
from any  houses,  buildings,  fences,  or  other 
improvements  erected  thereon  during  the 
time  for  which  said  land  Is  hereby  leased 
by  htm,  but  said  houses,  buildings,  fences, 
or  other  improvements  shall  remain  a  part 
of  said  land  and  become  the  property  of 
the  party  of  the  first  part  as  a  portion  of 
the  consideration  for  this  lease  In  addition 
to  the  other  considerations  herein  named, 
and  that  he  will  surrender  and  return  said 
land  end  premises  at  the  expiration  of  this 
lease  in  as  good  condition  as  when  received, 
ordinary  wear  and  tear  In  the  proper  use 
of  the  same  for  the  purpose  hereinbefore  in- 
dicated and  unavoidable  accidents  excepted." 
These  lands  when  allotted  to  the  Indians  by 
the  government  were  usually  wild,  without 
any  improvements  thereon,  and  the  policy 
of  the  government  was  to  have  the  lands  im- 
proved, and  when  they  are  leased  the  ren- 
tal to  be  paid  therefore  is  not  large  and  is 
fixed  with  a  view  to  this  policy  of  the  gov- 
ernment ;  the  expectation  being  that  the  ten- 
ant will  improve  the  land  and  that  all  im- 
provements will  remain  upon  the  land  as 
provided  in  the  lease.  The  said  lease  was 
for  three  years  and  expired  on  the  1st  day 
of  January,  1903.  Afterwards,  In  September, 
1902,  another  lease  was  made  by  the  same 
parties  to  the  defendant  for  another  term 
of  three  years,  which  expired  on  the  1st 
day  of  January,  1906.  This  lease  was  in 
the  same  form  and  contained  the  same  stip- 
ulations. The  Improvements  made  by  the 
tenant  consisted  of  buildings  and  other  im- 
provements that,  as  between  landlord  and 
tenant,  are  usually  considered.  In  the  ab- 
sence of  stipulations  to  the  contrary,  to  be 
the  property  of  the  tenant  to  be  removed  by 
him  at  the  end  of  his  term ;  but  under  the 
express  stipulations  of  these  leases  there 
can  be  no  such  right  on  the  part  of  the  ten- 
ant   As  we  understand  the  brief  of  the  de- 
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fendant,  it  Is  sought  to  avoid  this  construc- 
tion of  his  agreement  by  the  following  con- 
sideration: It  appears  that  after  the  death 
of  the  allottee  her  heirs  first  leased  the  prem- 
ises to  one  Farley,  who  assigned  his  lease, 
and  his  assignee,  or  the  said  Farley,  after- 
wards assigned  it  to  this  defendant,  and  the 
defendant  was  In  the  possession  of  the  lands 
under  this  assignment  at  the  time  that  be 
entered  into  the  lease  directly  with  the  heirs 
of  the  allottee,  as  above  stated.  The  lease 
from  the  heirs  to  Farley  contained  the  usual 
provision  In  regard  to  improvements  above 
quoted,  and  his  first  assignment  was  approv- 
ed by  tne  government  The  assignment  of 
that  lease  to  this  defendant  was  not  approv- 
ed by  the  proper  officers  of  the  government. 
From  tills  circumstance  it  is  argued,  as  we 
understand  the  brief,  that  the  defendant 
had  no  contract  when  he  first  went  into  pos- 
session of  the  land,  since  an  assignment  of 
such  a  lease  without  the  approval  of  the 
government  Is  void,  and  that  therefore  he 
was  to  be  regarded  as  a  mere  trespasser 
when  he  first  went  into  possession  of  the 
land,  and  as  such  was  not  bound  by  the 
covenants  In  the  Farley  lease,  and  that,  as 
he  made  some  of  the  improvements  in  ques- 
tion while  he  was  so  in  possession  as  a 
trespasser,  his  title  to  such  Improvements 
could  not  be  questioned.  Without  determin- 
ing whether  he  could  avail  himself  of  the  In- 
valid assignment  of  the  Farley  lease,  and 
take  possession  thereunder,  and  then  repu- 
diate its  conditions  and  so  assume  the  posi- 
tion of  a  trespasser,  or,  if  he  could,  what 
his  rights  as  a  trespasser  upon  this  real 
estate  would  be  in  these  improvements,  we 
thlnli  that  by  entering  Into  these  two  leases 
with  the  approval  of  the  government,  and 
holding  the  land  thereunder  for  six  years 
without  mailing  any  claims  to  improvements 
placed  thereon  prior  to  entering  into  these 
leases,  he  has  waived  any  such  technical  de- 
fenses if  they  ever  existed  in  his  favor, 
and  is  now  bound  by  the  terms  of  the  leases 
under  which  he  holds. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  Is  right,  and  it  is  therefore  af- 
firmed. 


KRULL  V.  ROSE.     (No.  16,240.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(Syllaiut  hv  the  Court.) 
1.  Landlord  and  Tenant  (§  H4*)— Tenancy 

FROM  YEAB  to   YEAB— HOLDIJNQ  OVEB  AFTEB 

Teru. 

If  a  tenant  under  a  written  lease  for  the 
term  of  three  years  holds  over  45  days  after  the 
expiration  of  his  term  without  the  consent  of 
the  landlord,  be  will  not  become  a  tenant  from 
year  to  year  unless  the  landlord  hag  recognized 
him  as  tenant  while  so  holding  over. 

FEd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,   Cent.  Dig.   g§  378-381;    Dec.  Dig.  $ 

114.*1 


2.   LANDI.ORD    AND    TENANT    (J    291*)— NOTICE 

TO  Quit— Natxibe. 

The  notice  to  quit  prescribed  by  the  statute 
of  forcible  entry  and  detainer  is  not  for  the 
purpose  of  terminating  the  tenancy,  but  is 
rather  preliminary  to  the  action  for  recovering 
possession,  and  Is  properly  given  after  the 
right  of  action  has  accrued. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  291.*] 

Apipeal  from  District  Court,  Thurston 
County;  Graves,  Judge. 

Action  by  Agnes  KruU  against  Eden  A. 
Rose.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  A.  SInghaus  and  F.  S.  How^,  for  ap- 
pellant. O.  C.  Anderson,  F.  Dolezal,  and 
Harry  L.  Keefe,  for  appellee. 

SEDGWICK,  J.  The  defendant  had  pos- 
session of  the  land  In  question  under  a  lease 
for  a  term  of.  three  years  which  ended  on 
the  Ist  day  of  January,  1906.  He  failed  to 
surrender  possession  of  the  premises  at  the 
end  of  his  term,  and  In  February,  following, 
this  action  of  forcible  entry  and  detainer  was 
begun  in  the  Justice  court  by  the  landlord  to 
recover  possession  of  the  land.  The  action 
was  appealed  to  the  district  court  and  there 
tried,  and  Judgment  entered  In  favor  of  the 
plaintiff,  and  the  defendant  appeals. 

The  position  of  the  defendant,  as  we  un- 
derstand it  in  the  brief,  appears  to  be  that, 
having  held  over  his  term  for  about  45  days 
before  the  notice  to  quit  was  served  upon 
him,  he  must  be  considered  as  a  tenant  from 
year  to  year,  and  that  such  tenancy  cannot  be 
terminated  without  the  six  months'  notice. 

"Where  a  tenant  for  a -year  remains  in 
possession  over  bis  term,  and  Is  recognized  as 
a  tenant  by  the  landlord,  and  no  new  con- 
tract is  shown,  he  becomes  a  tenant  from 
year  to  year."  Montgomery  v.  Willis,  45  Neb. 
434,  63  N.  W.  794.  That  is,  when  a  term 
stipulated  In  a  written  lease  for  a  year  has 
ended  and  the  landlord  recognizes  him  as  ten- 
ant thereafter  by  receiving  rent  or  in  any 
other  way,  showing  that  both  parties  regard 
the  relation  of  landlord  and  tenant  as  still 
continuing,  and  there  is  no  further  agree- 
ment as  to  the  terms  of  the  tenancy,  defend- 
ant is  to  be  considered  as  holding  for  anoth- 
er term  upon  the  same  conditions  as  speci- 
fied In  the  original  lease.  In  this  case  the 
landlord  did  not  recognize  him  as  tenant  in 
any  way  after  the  term  expired,  and  there  la 
of  course  no  presumption  that  the  parties  had 
agreed  that  the  same  relation  of  landlord 
and  tenant  should  continue  for  another  y6ar. 

The  three  days*  notice  to  quit  prescribed 
by  the  statute  of  forcible  entry  and  detainer 
is  not  required  for  the  purpose  of  terminat- 
ing the  lease.  The  lease  had  already  ended 
by  its  own  terms  and  would  not  need  any 
notice  to  terminate  it.  This  three  days'  no- 
tice is  a  part  of  the  proceeding  to  obtain  pos- 
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session  when  a  tenant  is  wrongfully  holding 
over  after  bis  term  has  expired.  This  notice 
Is  asuaUy  given  after  the  right  of  action  ac- 
cmes,  and  three  days  before  the  complaint  Is 
filed  with  the  Jnstlce. 

The  judgment  of  the  district  court  Is  right 
and  la  affirmed. 


BUNDT  T.  WILLS  et  al.    (No.  16,318.) 
(Supreme  (Tonrt  of  Nebraska.    Feb.  28,  1911.) 

1.  Tazatioit  (H  685,  699*)— Fobeci.osdbb  of 
Tax  Likn— Judioiai.  Salb— Limitations. 

Where  a  county,  before  any  administrative 
sale  of  real  estate  for  taxes  due  thereon,  brings 
an  action  to  foreclose  the  tax  lien  and  obtains 
a  decree  under  which  the  land  is  sold,  the  sale 
so  made  is  a  judicial  sale,  and  does  not  become 
final  and  complete  until  confirmation  thereof  by 
the  court.  In  such  case  the  two  years  ^iven  the 
owner  to  redeem  dates  from  final  conhrmation. 
Smith  V.  Carnahan,  83  Neb.  667,  120  N.  W. 
212. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  §1  685,  699.*) 

2.  Taxation  (I  722*)— Fobeci-osdbe  of  Lien 
—Bight  to  Redeem— Action. 

If  the  purchaser  refuses  to  allow  redemp- 
tion to  be  made  on  legal  terms,  a  cause  of  ac- 
tion for  that  purpose  arises  id  favor  of  the 
owner  or  party  interested,  which  may  be  brought 
and  prosecuted  at  any  time  before  being  barred 
by  the  general  statute  of  limitations.  Douglas 
V.  Hayes  County,  82  Neb.  577,  J18  N.  W.  114. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  722.*) 

3.  Taxation    (§   71()*)— Redemption— Objec- 
tions TO  Check— Waiver. 

Where  the  offer  to  redeem  la  accompanied 
by  a  check  as  payment  of  the  redemption  mon- 
fy,  objection  that  the  check  is  not  legal  tender 
is  waived  unless  made  at  that  time.  A  formal 
tender  of  money  Is  not  required,  where  it  is  dis- 
closed that  if  it  had  been  so  made  it  would  have 
been   fruitless. 

[Ed.  Note.— For  other  esses,  see  Taxation, 
Cent  Dig.  SS  1436,  1437;   Dec.  Dig.  i  710.*] 

4.  Taxation  (J  710*)—Tendeb— Objections- 
Waives. 

Where  a  tender  is  refused  without  objection 
to  the  sufficiency  of  the  amount,  but  upon  other 
grounds,  objection  to  the  amount  of  the  tender 
will  be  considered  waived. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  I  710.*) 

5.  Interest  of  RBnEUPTioNER. 

Elvidence  found  sufficient  to  show  that 
plaintiff  had  such  an  interest  in  the  real  estate 
in  question  as  gave  him  the  right  of  redemption. 

Appeal  from  District  Court,  Lincoln  Oon- 
ty;  Grimed,  Judge. 

Action  by  Herbert  F.  Bundy  against  Ella 
Willa  and  Samuel  O,  WUls.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Hoagland  &  Hoagland,  for  appellant  Wll- 
cdx  &  Halligan,  for  appellees. 

BARNES,  J.  Action  In  the  district  court 
to  set  aside  a  deed  Issued  to  the  drfendant 
Ella  Wills  in  a  tax  foreclosure  proceeding, 
and  to  redeem  the  southeast  quarter  of  sec- 
tion 8,  north  of  range  29  in  Lincoln  connty. 


Neb.,  from  a  lien  for  taxes  assessed  thereon. 
The  defendants  bad  the  judgment,  and  the 
plaintiff  has  appealed. 

It  appears  that  the  plaintiff,  Herbert  F. 
Bundy,  obtained  title  to  the  land  In  qnestlon 
on  June  13,  1893,  by  a  patent  from  the  Unit- 
ed States ;  tliat  thereafter  he  leased  the  land 
to  the  defendant  Samuel  C.  Wills,  who  be- 
came his  tenant  in  possession;  that  on  the 
10th  day  of  December,  1900,  the  county  of 
Lincoln,  without  an  administrative  sale,  com- 
menced a  foreclosure  of  a  tax  lien  upon  this 
land,  and  made  Herbert  F.  Bundy  and  others 
defendants  therein.  Personal  service  of  sum- 
mons was  had  upon  the  defendant  Samuel  0. 
Wills,  who,  as  above  stated,  was  In  posses- 
sion, and  service  by  publication  was  mnde 
upon  Herbert  F.  Bundy,  the  owner,  who  at 
that  time  was  a  resident  of  this  state.  The 
other  defendants  were  also  served  by  publica- 
tion. A  decree  of  foreclosure  was  entered  in 
that  case,  and  such  further  proceedings  were 
had  that  the  land  was  sold  thereunder  on 
March  1,  1902,  to  the  defendant  ESla  Wills, 
who  Is  the  wife  of  the  defendant  Samuel  C. 
Wills,  for  $150.  This  sum  was  applied  to 
the  payment  of  the  taxes  and  the  costs.  It 
further  appears  that  the  sale  was  confirmed 
on  the  3d  day  of  March,  1002,  and  a  sheriff's 
deed  was  Issued  to  the  purchaser,  which  was 
duly  recorded.  During  the  pendency  of  the 
foreclosure  proceedings,  and  for  a  considera- 
ble time  thereafter,  the  defendant  Samuel  C. 
Wills  corresponded  with  the  plaintiff,  and  by 
letter  informed  him  that  the  land  had  been 
sold  for  the  taxes  to  the  county,  and  that 
the  county  attorney  had  Informed  him  thiit 
if  he  would  take  it  off  of  the  county's  hands 
he  might  have  it.  He  also  said:  "If  you 
want  to  redeem  the  place,  we  will  have  no 
trouble  about  that.  All  I  will  ask  is  that 
you  pay  me  what  I  have  In  It — that  is,  the 
taxes  and  costs  and  interest  at  any  time 
within  a  couple  of  years,  together  with  what 
expense  I  am  at  In  the  way  of  Improvements 
and  you  can  have  it  back,  as  I  did  not  buy  it 
to  Injure  you  or  any  one  else,  but  I  did  not 
want  the  county  to  sell  it  to  some  one  else 
whom  we  would  not  want  here."  Subse- 
quently, and  on  the  29th  day  of  January, 
1904,  Wills  wrote  to  Bundy  and  sent  him  a 
statement  of  the  money  he  had  paid  and  of 
the  subsequent  taxes.  On  the  27th  day  of 
February,  1904,  the  plaintiff,  through  his  at- 
torneys, Hoagland  &  Hoagland,  tendered 
$202.70  to  the  defendant  Ella  Wills,  by  way 
of  a  check,  which  was  sent  her  by  letter. 
This  letter  the  defendants  retained,  but  plac- 
ed the  check  in  an  envelope  unaccompanied 
by  letter  or  statement  of  any  kind,  directed 
the  envelope  to  Hoagland  &  Hoagland,  placed 
it  in  the  mails,  and  it  was  received  by  them. 
The  plaintiff  thereupon  commenced  a  suit  in 
the  federal  court  to  set  aside  the  deed  and 
redeem  from  the  lien  of  the  taxes,  which  was 
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dismissed  on  jurisdictional  grounds,  and 
thereafter,  on  the  27th  day  of  February,  1908, 
this  action  was  commenced.  .  The  defendants 
answered  plalntlfTs  petition,  and  claimed 
title  under  the  foreclosure  proceedings,  de- 
nied the  tender,  and  pleaded  the  statute  of 
limitations.  The  reply  was  a  general  denial, 
and  the  result  of  the  trial  was  the  Judgment 
from  which  this  appeal  Is  prosecuted. 

Plaintiff's  first  contention  Is  that  bis  at- 
tempt to  redeem  by  sending  the  check  above 
mentioned  to  the  defendants  was  made  in 
time  and  while  that  right  existed,  and  that 
he  could  thereafter  maintain  his  action  for 
that  purpose,  if  commenced  any  time  within 
fou9  years  from  that  date.  This  is  denied  by 
the  defendants,  who  assert  that  plaintiff  was 
possessed  of  no  such  right,  and  that  this  ac- 
tion is  barred  by  the  statute  of  limitations. 
Like  questions  were  before  us  in  Douglas  t. 
Hayes  County,  82  Neb.  677,  118  N.  W.  114. 
In  that  case  it  was  said:  "In  redeeming 
from  a  judicial  sale  of  land  made  for  delin- 
quent taxes,  the  purchaser  is  entitled  to  re- 
ceive the  amount  bid  at  the  sale  with  inter- 
est Redemption  from  such  sale  must  be 
made  or  offered  within  two  years  from  the 
sale.  If  the  purchaser  refuses  to  allow  re- 
demption to  be  made,  the  party  wishing  to 
redeem  should  tender  the  purchaser  the 
amount  necessary  therefor,  unless  the  pur- 
chaser by  bis  conduct  waives  a  formal  ten- 
der. If  the  purchaser  refuses  to  allow  re- 
demption to  be  made  on  legal  terms,  a  cause 
of  action  for  that  purpose  arises  In  favor  of 
the  owner  or  party  interested,  which  may  be 
brought  and  prosecuted  at  any  time  before 
being  barred  by  the  general  statute  of  limita- 
tions." In  Smith  T.  Camahan,  83  Neb.  667, 
120  N.  W.  212,  it  was  said:  "Section  3,  art  9, 
of  our  Constitution,  gives  to  the  owner  or 
persons  interested  In  real  estate  two  years 
to  redeem  from  a  sale  made  for  delinquent 
taxes,  and  this  right  of  redemption  aiq>lles 
to  judicial  sales  for  unpaid  taxes,  as  well  as 
to  administrative  sales.  Where  a  county,  be- 
fore any  administrative  sale  of  real  estate 
for  taxes  due  thereon,  brings  an  action  to 
foreclose  the  tax  lien  and  obtains  a  decree 
under  which  the  land  is  sold,  the  sale  so 
made  is  a  judicial  sale,  and  does  not  become 
final  and  complete  until  confirmation  there- 
of by  the  court  In  such  case  the  two  years 
given  the  owner  to  redeem  dates  from  final 
confirmation."  In  Barker  v.  Hume,  84  Neb. 
235,  120  N.  W.  1131,  it  was  held  that  where 
the  purchaser  at  a  void  tax  sale  forecloses 
his  lien,  the  sale  thereunder  is  a  judicial  sale, 
and  not  final  until  confirmation,  and  the  two 
years  given  to  redeem  dates  from  such  con- 
firmation. 

It  appears  without  question  that  the  judi- 
cial sale  of  the  plaintUTs  land  for  taxes  was 
confirmed  on  the  8d  day  of  March,  1002,  and 
his  attempt  to  redeem  was  made  on  the  27th 
day  of  February,  1004.  Therefore  his  offer 
to  redeem  was  made  within  two  years,  and 
in  time  to  preserve  the  constitutional  rij;ht 


In  Kelly  t.  Gwatkln,  108  Va.  6,  flO  «.  E.  749, 
It  was  said:  "Where  the  redemptioner  has 
In  pr(^)er  time  made  a  snfiicient  offer  to  re- 
deem from  a  tax  sale,  which  the  purchaser 
has  'rejected  on  grounds  distinct  from  non- 
production  of  the  money,  equity  will  enter- 
tain a  bill  to  cancel  the  tax  deed  without 
formal  tender  of  dues,  enfordng  the  right  of 
redemption  only  on  terms  of  payment  of  the 
requisite  amount"  Defendants  now  contend 
that  plaintiflTs  attempt  to  redeem  was  inef- 
fectual, because  the  check  sent  to  them  was 
not  a  legal  tender.  Under  ordinary  circum- 
stances this  contention  should  prevail.  But' 
where,  as  in  this  case,  there  was  no  objec- 
tion that  the  tender  was  made  by  dheck  In- 
stead of  casli,  such  tender  should  be  held 
to  be  sufficient  The  objection  that  payment 
by  check  Is  not  a  legal  tender  Is  waived.  If 
not  made  at  the  time  the  check  Is  offered. 
In  Graham  v.  Frazler,  49  Neb.  00,  68  N.  W. 
367,  it  was  said:  "A  formal  tender  of  money 
is  never  required,  where  it  is  disclosed,  if  it 
had  been  made,  it  would  have  been  fruit- 
less." In  Fllley  v.  Walker,  28  Neb.  506,  44 
N.  W.  787,  there  was  a  tender  of  payment  by 
check  for  the  price  of  117  head  of  cattle  pur- 
chased, but  undelivered  to  the  plaintiff.  The 
defendant  replied  that  plaintiff  need  not 
draw  the  check,  that  he  would  not  receive  it 
unless  there  was  included  therein  the  amount 
of  certain  losses  claimed  on  eight  car  loads 
of.  catUe,  It  was  said:  "This  is  believed  to 
have  been  a  sufficient  tender  of  the  price,  or, 
in  other  words,  superseded  a  technical  tender 
of  either  legal  or  current  mon^  for  the  117 
cattle." 

It  is  further  contoided  that  the  tender  was 
insufficient  in  amount.  It  appears  that  the 
plaintiff  and  defendants  were  mutually  of 
the  (pinion,  at  the  time  the  check  was  sent 
to  the  defendant  Ella  Wills,  that  the  rate  of 
interest  which  a  purchaser  at  tax  foreclosure 
sale  was  entitled  to  receive  was  10  per  cent 
The  amount  of  the  check  was  based  on  that 
understanding  and  embraced  interest  at  that 
rate.  It  was  subsequently  determined  by 
this  court  that  the  purchaser  at  a  tax  fore- 
closure sale  is  entitled  to  the  amount  paid 
with  interest  thereon  at  the  rate  of  12  per 
cent  per  annum.  It  thus  appears  that  the 
amount  tendered  was  about  $6  leas  than  the 
defendants  were  entitled  to  receive.  But  as 
no. objection  was  made  to  the  check  on  that 
ground  defendants'  contention  is  without 
merit  Where  tender  is  made,  and  there  is  a 
failure  to  object  to  tbe  insufficiency  of  the 
amount  of  the  tender,  at  the  time  It  is  made, 
such  failure  Is  a  waiver  of  this  objection, 
and  the  sufficiency  of  the  amount  cannot  aft- 
erwards be  questioned.  In  HUl  v.  Carter, 
101  Mich.  158.  69  N.  W.  413.  it  was  said: 
"Where  a  tender  is  refused  without  objec- 
tion to  the  sufficiency  of  the  amount  but  on 
other  grounds,  the  amount  cannot  afterwards 
be  questioned."  This  rule  la  supported  by 
Oueengerlch  v.  Smith,  36  Iowa,  687 ;  Sheriff 
T.  Hull,  87  Iowa,  174;   Smith  v.  Klncaid,  29 
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Tens.  73;  Oakland  Bank  of  Savings  v.  Ap- 
plegarth,  67  Cal.  86.  7  Pae.  139,  476;  Rlcker 
V.  Blanchard,  45  N.  H.  39;  People's  Furni- 
ture &  Carpet  Co.  v.  Crosby,  67  Neb.  282,  77 
N.  W.  658,  73  Am.  St  Rep.  504. 

It  seems  clear  from  tbe  pleadings  and  the 
evidence  In  this  case  that  defendants'  re- 
fusal to  accept  the  check  In  question  was 
never  based  on  the  ground  of  insufficiency  as 
to  amount,  or  that  It  was  not  a  legal  tender, 
for  they  claimed  then,  as  now,  that  plaintifTs 
right  to  redeem  was  barred  by  the  statute  of 
limitations.  As  shown  by  the  foregoing  au- 
thorities, this  contention  cannot  be  sustained, 
and  so  far  as  those  questions  are  concerned 
the  plaintiff  has  established  hia  right  to  re- 
deem. 

It  is  also  contended  that  at  the  time  the 
plaintiff  attempted  to  redeem  he  was  not  the 
owner  of  the  land  in  question,  and  had  no 
snch  interest  therein  as  would  give  him  that 
right.  The  plaintifTs  evidence  was  sufficient 
to  show  that  he  had  such  an  Interest  in  the 
land  at  all  times  as  would  entitle  him  to  re- 
deem the  same  from  tax  sale.  The  defend- 
ants Introduced  no  testimony  upon  that 
point,  and  therefore  this  objection  was  with- 
out merit. 

Finally,  the  plaintiff  has  attacked  the  va- 
lidity of  the  foreclosure  decree  and  the  pro- 
ceedings had  thereunder  resulting  in  the  sale 
of  his  land  to  the  defendant  Ella  Wills  for 
many  reasons ;  but,  in  view  of  the  foregoing, 
it  is  unnecessary  to  consider  them.  It  fol- 
lows that  the  judgment  of  the  district  court 
should  be,  and  it  is,  reversed,  and  the  cause 
is  remanded  to  that  court  with  instructions 
to  take  an  accounting  of  the  amount  due  to 
the  defendants  on  account  of  the  tax  sale  in 
question,  including  subsequent  taxes,  inter- 
est, and  costs,  together  with  their  perma- 
nent improvements,  if  any,  to  ascertain  the 
value  of  rents  and  profits  from,  and  after 
the  issuance  of  the  sheriff's  deed,  to  the  de- 
fendant Ella  Wills,  and  offset  the  same 
against  the  amount  found  due  to  the  defend- 
ant, and  thereupon  to  render  a  decree  per- 
mitting the  plaintiff  to  redeem;  and  upon 
the  payment  of  the  amount  so  found  due,  to 
the  clerk  of  the  district  court,  for  the  use 
of  the  defendants,  the  decree  for.  redemption 
be  made  absolute. 
Judgment  accordingly. 


DRESHER  V.  BECKER  et  aL  (No.  16,302.) 
(Supreme  Coart  of  Nebraska.     Feb.  28,  1811.) 

(SvUahMt  Iv  the  Court.) 

1.   FBAUD  (H   11,   22*)  —  MlBREFBBBKNTATTOITS 

or  Vkndob. 

Ab  a  general  rule,  a  mere  misrepresenta- 
tion of  valae,  when  made  by  the  owner  of  land 
in  an  elfort  to  sell  it,  is  not  actionable,  bat  a 
vendor  may  be  held  liable  in  damages  for  mis- 
representing the  valae  of  his  realty  to  a  nonresi- 
dent vendee  who  relies  on  the  misrepresenta- 


tions in  ignorance  of  such  valne,  and  is  prevent- 
ed by  the  fraud  of  vendor  from  inspecting  the 
property. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {{  13,  19-23;    Dec  Dig.  {§  11,  22.») 
2.  Fraud  (|  B8*)— Fraud  of  \sKDoz-MtAe- 

UBE  or  DAH AOBS. 

Ordinarily  in  an  action  to  recover  fron» 
vendor  damages  for  conveying  reall7  different 
from  that  shown  to  vendee,  the  measnre  of  re- 
covery is  the  difference  in  value  between  the 
property  conveyed  and  the  property  shown,  but, 
where  a  nonresident  vendee  purchases  realty 
withoat  knowledge  of  its  location  and  value^ 
relying  on  vendor's  misrepresentations  in  rela- 
tion  thereto,  he  may  recover  the  difference  be- 
tween the  value  of  the  property  and  what  it 
was  represented  to  be,  if  he  was  prevented  by 
the  fraud  of  vendor  from  inspecting  it. 

[Ed.  Note.— For  other  cases,  see  Flraud,  Cent. 
Dig.  H  «>-«2,  64;    Dec.  Dig.  i  69.  •] 

a  Nkw  Tbiai,  (S  102*)— Newly  Di8covkbbi> 

EVIDKNCE — DlLIOBKCaS. 

An  applicant  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  must  show  that  he 
could  not  by  the  exercise  of  reasonable  dlU- 
gence  have  discovered  and  produced  such  evi- 
dence  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  U  210-214;    Dec  Dig.  |  102.*] 

4.  Fraud  (J  30*)— Joint  Liability. 

Where  principal  and  agent  jointly  partici- 
pate in,  and  share  the  fruits  of,  actionable 
fraud,  they  are  jointly  liable  for  resulting  dam-* 
ages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  g  35;   Dea  Dig.  S  30.»] 

5.  Pbihcipal  and  Agent  (|  171*)— Fbaud  or 
AOBNT— Retention  of  Benefits  by  Pbin- 
oipai^-Liability  of  Pbincipal. 

A  principal  who  retains  benefits  derived 
from  the  fraudulent  conduct  of  bis  agent  is 
chargeable  with  the  instrumentalities  employed 
by  the  latter  in  carrying  oat  the  fraudulent 
puipose. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,   Cent    Dig.  ${   644-655;    Dec   Dig.   | 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Kennedy,  Judge. 

Action  by  Qulntilla  M.  Dresher  against 
Anson  E.  Becker  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

McOllton,  Gaines  &  Smith,  for  appellants. 
Duncan  M.  Vinsonhaler,  for  appellee. 

ROSE,  y.  This  is  an  action  to  recover 
damages  in  the  sum  vf  $6,040.86  for  fraudu- 
lent representations  whereby  plaintiff  waS' 
induced  to  exchange  a  quarter  section  Of 
land  in  Merrick  county  for  a  house  and  lot 
in  Omaha.  From  a  Judgment  in  favor  of 
plaintiff  for  |3,232.16k  defeudanU  have  ap- 
pealed. 

In  her  petition,  plaintiff,  among  other 
things,  pleaded.  In  substance,  the  following 
facts:  Defendant  Thomas  Brennan  repre- 
sented to  plaintiff  that  he  was  the  agent  of 
the  owner  of  the  Omaha  property,  and  pro- 
posed the  exchange.  Defendant  Anson  E<. 
Becker,  an  employ^  of  Brennan,  was  the 
real  owner,  a  fact  not  known  to  plaintiff  un- 
til after  the  deal  had  been  closed.    To  de- 
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ceive  plaintiff  and  Indace  ber  to  make  the 
exchange,  defendants  falsely  and  fraudulent- 
ly represented  to  her  that  the  Omaha  proi)er- 
ty  was  situated  In  the  most  desirable  resi- 
dence part  of  the  city;  that  it  was  in  good 
repair ;  that  it  was  occupied  by  tenants  who 
bad  leased  It  for  the  year  190S  at  an  annual 
rental  of  $810;  and  that  it  was  reasonably 
worth  $10,000.  While  the  negotiations  were 
in  progress,  plaintiff  was  a  resident  of  Port- 
land, Or.,  and  was  not  familiar  with  Omaha, 
or  with  the  value  of  property  therein,  but 
had  previously  transacted  business  with 
Brcnnan,  and  had  confidence  in  him.  Bren- 
nau,  at  his  office  in  Omaha,  December  18, 
1007,  called  Becker  and  said  to  him  in  the 
presence  of  plaintiff:  ''This  is  Miss  Dresber 
from  Portland,  who  is  here  to  see  abotit  her 
farm."  Thereupon  Becker  procured  a  con- 
veyance and  took  plaintiff  to  a  locality  dif- 
ferent from  that  described  in  the  negotia- 
tions, showed  her  a  piece  of  real  estate  dif- 
ferent from  that  subsequently  exchanged  fj>r 
her  farm,  and  told  her  it  was  the  property 
defendants  offered  to  trade  therefor.  Plain- 
tiff left  Omaha  the  same  day.  At  the  solici- 
tation of  defendants,  she  returned  Decem- 
ber 31,  1007,  deeded  her  farm  to  Becker  in 
exchange  for  a  property  different  from  that 
shown  by  him,  relying  upon  the  representa- 
tions of  defendants  as  to  value,  location,  con- 
dition, and  rental.  The  answers  admit  the 
exchange  of  the  properties  and  that  Becker 
was  in  the  employ  of  Brennan,  but  deny  all 
allegations  charging  defendants  with  fraud 
or  deceit,  and  allege  that  plaintiff  knew  the 
value  of  the  Omaha  property  and  that  the 
title  thereto  stood  in  the  name  of  Becker, 
Who  was  Joint  owner  with  W.  V.  Bennett, 
that  the  property  shown  to  plaintiff  was  in 
fact  the  property  exchanged  for  ber  farm, 
and  that  it  was  worth  $10,000,  though  repre- 
-sentatious  to  that  effect  were  mere  expres- 
sions of  opinion. 

The  court  Instructed  the  Jury  that  their 
verdict  should  be  for  the  defendants  If  they 
found  from  the  evidence  that  Becker  showed 
plaintiff  the  property  subsequently  conveyed 
to  her.  Failure  of  the  trial  court  to  direct 
a  verdict  for  defendants  is  assigned  as  error, 
and  it  is  argued  that  the  evidence  is  insuffi- 
cient to  sustain  a  finding  that  Becker  did  not 
show  plaintiff  the  property  described  in  his 
deed  to  her;  that  plaintiff  was  not  deceived; 
that  the  representations  as  to  value  were 
mere  expressions  of  opinion  for  which  de- 
fendants are  not  liable;  and  that  there  is 
no  competent  proof  that  plaintiff  was  dam- 
aged, even  if  she  did  not  see  the  Omaha  prop- 
erty before  the  exchange  was  made.  Plain- 
tiff testified  that  Becker  did  not  take  her  to 
the  property  in  controversy,  and  she  gave  de- 
tails indicating  that  he  took  her  to  a  differ- 
ent location  and  showed  her  another  house. 
The  trial  developed  incidents  which  suggest 
that  she  may  have  been  mistaken,  but  her 
testimony  was  direct  and  positive,  and  she 
steadfastly  adhered  to  her  story  through  a 


trying  cross-ezamlnatlon.  She  was  directly 
contradicted  by  Becker,  and  under  such  cir- 
cumstances the  credibility  of  the  witnesses 
and  the  weight  of -the  evidence  were  ques- 
tions for  the  Jury.  On  this  issue  they  found 
for  the  plaintiff.  The  finding  is  Bum>orted  by 
sufficient  evidence,  and  for  the  purposes  of 
this  appeal  It  establishes  the  fact  that  the 
property  shown  was  not  the  property  convey- 
ed. Is  there  competent  proof  of  damages? 
The  evidence  shows  that  when  plaintiff  was 
residing  In  Portland  In  November,  1907,  the 
received  from  Brennan  letters  written  by 
Becker  which  contained  such  representations 
as  the  following :  "I  have  a  client  who  owns 
a  pair  of  flats  well  located,  which  bring  in 
a  rental  of  $07.50  per  month,  or  $810  annual- 
ly. There  is  a  mortgage  against  them  as  fol- 
lows :  $500  September  1,  1008;  $500  Septem- 
ber 1.  1900;  $500  September  1,  1910;  $2,250 
September  1,  1911.  •  •  •  This  property 
is  always  rented."  "The  price  is  $10,000." 
"The  property  is  always  occupied  by  good 
tenants."  "Tou  can  always  be  assured  of 
the  above  income  from  the  property!  Xou 
wilf  notice  that  this  income  is  sufficient  to 
pay  the  Installments  on  the  principal,  as 
well  as  the  interest  and  taxes,  and  it  would 
not  be  long  before  you  had  the  entire  prop- 
erty free  from  incumbrance."  At  that  time 
Becker  occupied  one  of  the  flats.  Four 
months  earlier  Brennan  advertised  the  prop- 
erty for  sale  at  $6,600.  Plaintiff  testifled 
that  in  a  conversation  with  Becker  he  repre- 
sented the  property  to  be  worth  $10,000,  and 
said  It  was  rented  for  the  coming  year.  She 
further  testifled:  "Well,  Mr.  Becker  said 
that  that  property,  renting  for  $810  a  year, 
was  more  than  I  could  get  off  of  my  farm, 
and  that  $810  a  year  would  take  care  of  the 
interest  and  the  payments,  and  in  a  few 
yearn  the  property  would  be  paid  for.  As 
to  the  value  of  the  house  I  knew  nothing, 
because  I  knew  nothing  about  Omaha  prop- 
erty, so  far  as  valuation  is  concerned.  I 
relied  on  his  word."  The  proof  also  shows 
that  the  house  was  vacated  shortlr  after  It 
changed  hands,  and  remained  empty  for  some 
time.  Finally  a  tenant  was  procured  for 
one  of  the  fiats  at  a  rental  of  $20  a  month. 
The  evidence  would  Justify  a  finding  that  the 
property  was  worth  $6,500  at  the  time  of  the 
sale,  and  it  was  mortgaged  for  $3,750. 

It  is  true,  as  a  general  rule,  that  a  mere 
misrepresentation  of  value,  when  made  by 
the  owner  of  land  In  an  effort  to  sell  it,  is 
not  actionable,  but  "the  rule  to  otherwise, 
where  the  purchaser  resides  a  considerable 
distance  from  the  location  of  the  land,  la 
ignorant  of  its  value,  and  is  prevented  from 
examining  the  property  or  from  making  In- 
quiries as  to  its  condition  and  value  by  trick 
or  fraud  of  the  vendor."  McKnlght  v. 
Thompson,  39  Neb.  752,  58  N.  W.  453.  Un- 
der the  circumstances  of  the  present  case, 
misrepresentations  as  to  location,  value,  and 
contracts  with  tenants,  as  •  well  ns  conduct 
preventing  the  purchaser  from  inspecting  the 
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property,  are  actionable.  .  Stocbl  ▼.  Caley,  48 
Xeb.  786,  67  N.  W.  783;  Hoock  ▼.  fowman, 
42  Neb.  80,  60  N.  W.  389,  47  Am.  St  Rup.  681. 
In  Bucb  a  view  of  the  law  defendants  argne, 
however,  that  the  meaaare  of  damages  la  the 
difference  In  value  between  the  property  con- 
veyed and  the  property  shown,  and  they  in- 
sist that  plaintiCT  cannot  recover  any  sum 
under  the  evidence  because  there  is  no  proof 
of  the  value  of  the  real  estate  described  in 
her  testimony  as  the  property  shown  her  by 
Becker.  The  rule  Invoked  by  defendants  is 
generally  applied  ■  where  vendee  relies  on  the 
value  of  the  land  shown,  and  sues  vendor  to 
recover  damages  for  conveying  other  proper- 
ty. Odell  V.  Story,  81  Neb.  437,  116  N.  W. 
269;  Hoock  v.  Bowman,  42  Neb.  80,  60  N. 
W.  389,  47  Am.  St  Rep.  691.  The  present 
case  is  not  controlled  by  the  rule  stated  for 
the  following  reasons:  Plaintiff  did  not  live 
in  Omaha.  She  did  not  know  the  value  of 
the  real  estate.  In  exchanging  properties 
she  did  not  rely  on  the  value  of  the  prop- 
erty shown  nor  make  proof  thereof.  By 
fraud  she  was  prevented  from  inspecting  the 
property  conveyed  to  her,  and  her  testimony 
shows  that  she  relied  on  the  representations 
of  defendants  as  to  value,  location,  rental, 
and  leases.  Her  evidence  as  to  the  measure 
of  damages  conforms  to  the  following  prin- 
ciple: "Where  real  estate  is  purchased  on 
tiersonal  representations  of  the  seller,  and 
such  representations  are  false  as  to  the  loca- 
tion of  the  property,  the  measure  of  damages 
Is  the  difference  in  value  between  the  prop- 
erty as  represented  and  as  it  actually  is." 
Woolman  t.  Wlrtsbaugh,  22  Neb.  490,  35  N. 
W.  216.  An  instruction  on  the  measure  of 
damages  is  also  criticised,  but  it  is  in  harmo- 
ny with  the  rule  stated. 

A  reversal  is  next  asked  because  the  trial 
court  refused  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
ruling  was  justified  under  the  doctrine  that 
an  applicant  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  must  show  that 
he  could  not  by  the  exercise  of  reasonable 
diligence  have  discovered  and  produced  such 
evidence  at  the  trial.  Matoushek  v.  Dntcher, 
67  Neb.  627,  93  N.  W.  1049;  Andrews  v.  Has- 
tings,  86  Neb.  648,  128  N.  W.  1035. 

Another  ground  of  complaint  is  that  the 
verdict  is  excessive.  Under  the  rule  already 
stated,  defendants  were  liable  for  the  differ' 
ence  between  the  value  of  the  Omaha  prop- 
erty when  it  was  exchanged  and  what  it  was 
represented  to  be.  Four  months  before  rep- 
resenting the  value  to  be  $10,000  defendants 
advertised  it  for  sale  at  $6,600,  and  the  evi- 
dence will  Justify  a  finding  that  the  value 
was  tiM  same  when  it  was  conveyed  to  plain- 
tiff. In  this  view  of  the  evidence,  the  judg- 
ment for  18,232.16  is  not  excessive.  It  is 
true  that  plaintUTs  farm  was  mortgaged  for 
$1,200,  but  defendants  knew  Its  value,  and 
plaintiff  gave  Becker  a  mortgage  on  the  Oma- 


ha property  for  that  sum  in  addition  to  as- 
suming an  existing  mortgage  of  $3,750.  In 
this  respect  the  trial  court  will  be  sustained. 

It  is  finally  Insisted  that,  in  any  event 
Brennan  had  no  part  in  the  fraud,  and  that 
he  is  not  liable  for  damages.  The  false  r^;>- 
resentations  appeared  in  letters  over  bis 
name.  Becker  was  his  agent  and  was  an  war 
disclosed  owner  of  the  property.  Brennan 
introduced  plaintiff  to  Becker,  and  received 
a  commission  based  on  a  false  valuation  of 
$10,000.  He  shared  the  fruits  of  the  fraud- 
ulent conduct  A  principal  who  retains  ben- 
efits derived  from  the  fraudulent  conduct  of 
his  agent  is  chargeable  with  the  instrumen- 
talities employed  by  the  agent  in  carrying 
out  the  fraudulent  purpose.  McKeighan  v, 
Hopkins,  19  Neb.  34,  26  N.  W.  614;  Osbom 
V.  Jordan,  62  Neb.  465,  72  N.  W.  479. 

No  reversible  error  has  been  found,  and 
the  judgment  is  affirmed. 


UNION  PAC.  R.  CO.  V,  STATE.    (No.  ICIOT.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(Byltahut  hy  the  Court.) 

1.  indictmint  and  infobuation  (f  125*)  — 
Duplicity. 

Where  a  statute  makes  punishable  the  do- 
ing of  one  thing  or  another,  thus  specifying  a 
considerable  number  of  things,  then,  by  proper 
and  ordinary  construction,  a  person  who  in  one 
transaction  does  all  violates  the  statute  but 
once,  and  incurs  but  one  penalty,  and  an  in- 
dictment or  information  on  such  a  statute  may 
allege  in  a  single  count  that  the  defendant  did 
as  many  of  the  forbidden  things  as  the  pleader 
chooses,  employing  the  conjunction  "and"  where 
the  statute  has  "or,"  and  it  will  not  b«  double 
or  sfubject  to  an  attack  for  duplicity. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  334-400;  Dec. 
Dig.  {  125.*] 

2.  Cbiminai.  Law  (|  664»)  —  Vbndb  —  Evi- 
dence. 

The  venue  In  a  criminal  prosecution  may  be 
proven  by  facts  and  circumstances,  but  where 
no  direct  evidence  is  produced  for  that  purpose, 
the  facts  and  circumstances  relied  on  must  be 
such  as  to  presumptively  establish  that  fact  be- 
yond a  reasonable  doubt 

lEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  1278;   Dec.  Dig.  |  564.*J 

Sedgwick,  J.,  dissenting. 

Error  to  District  Court,  Lancaster  County ; 
Stewart  Judge. 

The  Union  Pacific  Railroad  Company  was 
convicted  of  a  violation  of  the  anti-pass  law, 
and  brings  error.    Reversed  and  remanded. 

E.  F.  Pettis,  Edson  Rich,  and  E.  H.  Crock- 
er, for  plaintiff  in  error.  Grant  O.  Martin, 
W.  T.  Thompson,  F.  M.  Tyrrell,  and  J.  B. 
Strode,  for  the  State. 

BARNES,  J.  The  Union  Pociflc  Railroad 
Company  was  convicted,  in  the  district  court 
of  Lancaster  county,  of  a  violation  of  the 
provldons  of  article  8,  I  7,  c  72,  Comp.  St 
1009,  commonly  called  the  anti-pass  law,  and 


•For  other  caMS  sea  (am*  toplo  and  aectlon  NUMBER  In  D«G.  Dlf.  *  Am.  Dig.  Kay  No.  Series  *  Hep'r  Indexes 


Digitized  by 


Google 


278 


130  NOBTHWDSTEBN  aEPORTE:R 


Qf«b. 


was  adjudged  to  pay  a  fine  of  $100  and  the 
costs  of  prosecution.  To  reverse  that  Judg- 
mmt,  the  defendant  has  brought  the  case 
here  by  a  petition  In  error. 

Defendant's  first  contention  Is  that  the 
district  court  erred  In  overruling  its  motion 
to  require  the  state  to  elect  upon  which 
charge  contained  in  the  Information  It  would 
proceed.  In  the  charging  part  of  the  In- 
formation It  is  stated  that  "the  said  Union 
Pacific  Ballroad  Company  did  then  and  .there 
unlawfully  and  purposely  Issue  and  give  to 
one  Francis  A.  Graham,  a  free  pass,"  and 
It  is  therefore  argued  that  the  Information 
charges  two  distinct  and  separate  offenses. 
It  la  sufficient  to  say  that  the  Information 
contains  but  one  count,  which  charges  a  sin- 
gle violation  of  the  section  of  the  Bt|tute8 
above  mentioned,  and  it  is  therefore  evi- 
dent that  the  prosecutor  availed  himself  of 
the  rule  that,  where  a  statute  makes  punish- 
able the  doing  of  one  thing  or  another,  thus 
specifying  a  considerable  number  of  things, 
then,  by  proper  and  ordinary  construction, 
e  person  who  in  one  transaction  does  all 
violates  the  statute  but  once,  and  incurs  only 
one  penalty.  It  foiiows  that  the  indictment 
on  such  a  statute  may  allege  in  a  single 
count  that  the  defendant  did  as  many  of  the 
forbidden  things  as  the  pleader  chooses,  em- 
ploying the  conjunction  "and"  where  the 
statute  has  "or,"  and  it  will  not  be  double  or 
«ubject  to  an  attack  for  duplicity.  Bishop's 
New  Crim.  Proc.  (4th  Bd.)  |  436.  This  rule 
Is  decisive  of  the  question,  and  we  are  of 
opinion  that  the  defendant's  motion  was 
properly  overruled. 

Defendant's  second  contention  is  that  the 
state  produced  no  evidence  in  support  of 
the  charge  that  the  offense  was  committed 
in  Lancaster  county,  and  it  Is  urged  that  for 
the  failure  of  the  prosecutor  to  prove  the 
venue  the  Judgment  of  the  district  court 
^ould  be  reversed.  It  appears  that  the 
-cause  was  tried  on  a  stipulation  of  facta  and 
no  oral  evidence  was  produced  by  either  par- 
ty. An  examination  of  the  bill  of  ezceptions 
discloses  that  the  place  where  the  pass  in 
-question  was  issued  and  delivered  Is  no- 
where mentioned  in  the  stipulation,  and  that 
sthe  state  produced  no  direct  evidence  upon 
that  question.  It  is  contended,  however,  that 
the  venue,  like  any  other  fact,  may  be  estab- 
lished by  the  circumstances,  or  by  circum- 
stantial evidence.  This  rule  is  not  questlon- 
-ed  by  the  defendant,  and  therefore  it  remains 
for  us  to  determine  whether  the  facts  and 
circnmstances  shown  by  the  record  are  suf- 
ficient to  establish  by  inference,  or  by  legiti- 
mate presumptions  beyond  a  reasonable 
doubt,  the  fact  that  the  crime  was  commit- 
ted in  Lancaster  county. 

We  find  that  Dr.  Oraham,  to  whom  the  an- 
nual iwss  in  question  was  issued,  is  descrlb- 
•ed  in  the  stipulation  as  "Dr.  F.  A.  Oraham 
of  Lincoln,"  and  it  Is  stated  in  the  contract, 
■which  is  relied  on  as  a  defense,  that  he  was 
appointed  surgeon  at  Lincoln,  Neb.,  for  the 


Union  Pacific  Hospital  Fund,  and  was  to 
perform  the  duties  of  district  surgeon  for 
the  Union  Pacific  Hospital  Fund  at  Lincoln, 
Neb.  The  contract  is  signed  by  Dr.  Graham 
as  district  surgeon,  and  from  those  facts 
alone  we  are  asked  to  presume  that  th» 
pass  in  question  was  issued  and  delivered  to 
him  in  Lancaster  county.  Neb.  To  do  this 
requires  us  to  go  a  step  further,  in  the  way 
of  presumptions,  than  has  been  done  in  any 
adjudicated  case  to  which  our  attention  has 
been  directed.  On  the  other  hand,  it  ap- 
pears by  the  contract  and  stipulation  that  for 
the  years  1906  and  1907  the  doctor  had  been 
acting  under  the  contract  and  had  been 
supplied  with  an  annual  pass  for  each  of 
those  years,  upon  which  be  could  travel  free 
of  charge  over  the  defendant's  lines  of  rail- 
road to  and  from  any  place  in  this  state. 
Therefore  we  n^ay  reasonably  presume  that 
be  went  to  the  city  of  Omaha,  In  Douglas 
county,  the  place  where  the  defendant  main- 
tains its  general  oflices  and  transacts  all  of 
its  general  business,  to  renew  his  contract 
and  receive  his  annual  pass.  Again,  it  may 
be  stated  that  It  clearly  appears  from  the 
record  that  the  matter  of  venue  was  entire- 
ly overlooked  by  both  the  prosecutor  and  the 
trial  court,  for  the  instructions  do  not  em- 
brace that  question  In  any  form  whatsoever. 
The  court,  in  charging  the  Jury  as  to  the 
facts  which  the  state  was*  required  to  prove 
in  order  to  authorize  a  conviction,  failed  to 
state  that  the  prosecution  must  establish  the 
fact  that  the  transaction  complained  of  took 
place  in  Lancaster  county.  Neb.,  as  charged 
in  the  information.  C!onslderlng  the  condi- 
tion of  the  record  upon  tha.t  point  it  seems 
reasonably  certain  that,  it  that  question 
had  been  properly  submitted  to  the  Jury, 
they  would  not  have  convicted  the  defend- 
ant. While,  as  above  stated,  the  venue  may 
be  established  by  circumstantial  evidence, 
still  the  circumstances  must  be  such  as  to 
prove  that  fact  beyond  a  reasonable  doubt. 
We  think  the  evidence  was  insufficient  to 
meet  that  requirement,  and  therefore  does, 
not  sustain  the  verdict 

Other  questions  are  discussed  in  the  brief 
of  counsel  for  the  defendant  which  will  not 
be  considered  at  this  time,  but  we  may  say 
in  passing  that  we  see  no  reason  to  depart 
from  the  rule  announced  in  State  v.  Martyn, 
82  Neb.  225,  117  N.  W.  719,  23  L.  R.  A.  (N. 
S.)  217.  It  may  not  be  out  of  place  to  sug- 
gest that  counsel  are  mistaken  In  their  view 
that  defendant  was  tried  on  a  charge  of 
violating  the  anti-pass  law  and  was  found 
guilty  of  an  unlawful  discrimination,  and  It 
may  also  be  said  that  the  anti-discrimination 
act  was  referred  to  in  State  v.  Martyn,  su- 
pra, for  the  sole  purpose  of  showing  that 
the  contract  which  the  defendant  insists 
has  been  violated  by  the  terms  of  the  anti- 
pass  law  was  abrogated  by  that  act  and  moat 
be  declared  void  as  against  public  policy. 
Therefore  it  is  no  defense  to  the  chaise  con- 
tained in  the  information.  , 
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For  tbe  mie  reason  that  the  state  faOed 
to  prove  tbe  Tenne  In  this  case,  the  Judgment 
of  the  district  court  Is  reversed,  and  tbe 
canse  remanded  for  further  proceedings. 

Reversed  and  remanded. 

SEDGWIOE,  X  (dissenting).  It  is  said  In 
tbe  majority  opinion  that  the  fact  that^the 
trial  was  had  in  tbe  county  where  the  alleg- 
ed crime  was  committed  must  be  proved  be- 
yond a  reasonable  doubt  This  was  the  an- 
cient mle,  and  it  Is  still,  no  doubt,  adhered 
to  in  some  Jurisdictions.  It  does  not  seem  to 
be  based  upon  reason.  Ttie  presomption  that 
a  defendant  is  innocent,  and  the  mle  that 
his  guUt  must  be  proved  beyond  a  reasonable 
doubt  before  he  can  be  degraded  and  punish- 
ed tiave  basis  in  humanitarian  considera- 
tions, as  well  as  in  law;  but  the  place  of 
trial  is  no  part  of  the  defendant's  case,  and 
does  not  in  fact  affect  the  question  of  his 
guilt  or  innocence.  It  seems  to  me  that  tbe 
courts  are  gradually  rejecting  the  doctrine 
that  the  venue  must  be  proven  beyond  a 
reasonable  doubt,  and  in  many  of  tbe  states 
it  is  sufficient  if  it  is  proved  by  a  preponder- 
ance of  the  evidence.  There  need  be  no  di- 
rect evidence  upon  this  point.  The  fact  may 
be  inferred  from  tbe  circumstances.  Cox  v. 
State,  28  Tex.  App.  92,  12  S.  W.  493;  Rich- 
ardson V.  Commonwealth,  80  Va.  124;  An- 
drews V.  State,  21  Fla.  598:  State  v.  Dent, 
6  S.  C.  883;  State  ▼.  Bums,  48  Mo.  438; 
Peojde  T.  Manning,  48  Cal.  835;  Croy  v. 
State,  32  Ind.  384.  If  it  is  trae,  as  stated 
in  State  v.  Crlnklaw,  40  Neb.  759,  59  N.  W. 
370,  that  the  object  of  the  law  in  giving  the 
defendant  the  right  of  trial  in  the  county 
where  the  crime  Is  alleged  to  have  been  com- 
mitted is  to  afford  the  defendant  "the  bene- 
fit of  his  good  character,"  that  reason  does 
not  obtain  in  this  case,  for  the  defendant  is 
located  in  both  counties,  and  is  no  doubt 
equally  well  known  in  both.  It  Is  held  in 
State  V.  Crlnklaw,  supra,  that  "tbe  constitu- 
tional right  to  a  trial  before  a  Jury  of  the 
county  or  district  where  the  crime  is  alleged 
to  have  l>een  committed  is  a  mere  personal 
privilege  of  tbe  accused,  and  not  conferred 
upon  liim  from  any  considerations  of  public 
policy.  It  follows  that  such  right  may  be 
waived  by  the  accused,  and  In  practice  will 
be  held  to  be  waived  by  an  application  for  a 
change  of  venue  under  tbe  provisions  of  the 
Criminal  Code."  This  seems  to  t>e  good  doc- 
trine. If  this  action  had  been  begun  in  an- 
other county,  the  defendant  might  upon  his 
application  have  transferred  it  to  Lancaster 
county,  where  in  fact  it  was  tried.  If  he 
could  have  transferred  it  to  Lancaster  coun- 
ty and  the  case  could  properly  be  tried  there, 
why  might  he  not  remain  quiet  if  the  state 
should  attempt  to  remove  it  to  Lancaster 
county,  and  thereby  consent  to  sudi  removal 
and  waive  the  right  to  a  trial  in  some  other 
coonty,  where  the  alleged  crime  is  supposed 
'to  have  been  committed?  Again,  If  we  con- 
cede that  the  defendant  might  Iiave  insisted 


I  upon  a  trial  in  Douglas  county,  it  stUl  might 
have  preferred  that  the  trial  should  take 
place  in  Lancaster  county,  and  after  the 
state  begins  the  prosecution  in  Lancaster 
county  as  the  defendant  did  desire,  why  may 
it  not,  by  remaining  quiet,  consent  tliat  the 
trial  should  be  had  in  the  county  of  its 
choice,  and  so  waive  the  privilege  of  insisting 
upon  a  trial  in  another  county?  It  seems  to 
me  that  the  rule  that  a  defendant  may  waive 
the  right  to  Insist  upon  a  trial  in  any  partic- 
ular county,  and  that  if  he  goes  to  trial 
without  objection  he  does  so,  is  in  accord 
with  reason  and  modem  conditions,  and  that 
the  mle  that  the  venue  may  be  proved  by  a 
preponderance  of  the  evidence,  and  may  be 
Inferred,  as  any  other  fact  may,  from  the 
circumstances  and  conditions  of  the  trial,  is 
also.  This  is  held  In  Kennison  v.  State,  83 
Neb.  391.  119  N.  W.  76a  In  that  ease  the 
defendant  applied  for  change  of  venue.  The 
statute  provides  that  when  such  an  applica- 
tion Is  granted  the  venue  shall  be  changed  to 
an  adjoining  county.  The  court  granted  the 
change^  but  sent  tbe  case  to  a  pounty  not  ad- 
Joining.  There  was  no  authority  for  this  in 
the  language  of  the  statute.  The  defendant 
made  no  objection  to  the  place  of  trial  until 
after  the  trial  was  finished,  and  it  was  held 
that  he  had  waived  his  privilege  of  trial  in 
an  adjoining  county.  Tbe  opinion  indicates 
that  the  mle  as  to  waiver  of  a  "mere  person- 
al privilege"  is  tbe  same,  whether  this  privi- 
lege is  allowed  by  statute  or  by  the  Consti- 
tution. 

This  case  was  tried  wholly  upon  a  stipula- 
tion of  facts.  A  construction  of  the  recent 
statute  in  regard  to  the  giving  of  passes  by 
railroad  companies  was  desired,  and  other 
matters  were  assumed  in  the  stipulation.  The 
defendant  never  directly  challenged  the  at- 
tention of  the  court  to  the  question  as  to 
whether  tbe  case  was  being  tried  in  the  prop- 
er county.  It  asked  for  an  instraction,  be- 
cause the  evidence  was  not  sufficient  to  sup- 
port a  conviction ;  but  there  is  nothing  to  in- 
dicate that  this  request  was  predicated  upon 
tbe  question  of  venue.  It  appears,  rather,  that 
the  facts  in  regard  to  tbe  contract  between 
tbe  defendant  and  the  party  to  whom  the 
pass  was  given,  and  the  facts  in  regard  to 
the  services  to  be  rendered  by  the  defendant, 
were  presented  and  discussed  under  this  ob- 
jection. After  the  verdict  the  defendant 
again  suggested  that  the  evidence  was  insuf- 
ficient, bu(  there  Is  nothing  to  indicate  that 
any  of  the  parties  had  in  mind  any  objec- 
tion to  the  place  of  trial,  and  even  in  the  as- 
signments in  this  court  the  question  of  the 
place  of  trial  is  not  specifically  mentioned. 
Evidently  the  defendant  is  seeking  a  tech- 
nical reversal  predicated  upon  a  supposed 
oversight.  Such  reversals  are  not  favored 
and  are  continually  becoming  less  frequent. 
It  is  recited  in  the  contract,  which  is  made 
a  part  of  the  stipulation  of  facts,  that  Dr. 
Graham  to  whom  the  pass  was  given  was  ap- 
pointed, in  connection  with  the  giving  of  the 
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pass,  "as  district  surgeon  at  Lincoln,  Nebras- 
ka," and  tbat  he  was  "of  Lincoln,  Nebraska," 
and  that  "the  Union  Pacific  Railroad  Com- 
pany delivered  to  the  said  Dr.  F.  A.  Graham" 
the  pass  In  question,  and  that  the  pass  was 
"over  the  line  of  the  Union  Taclflc  Railroad 
Company  la  Nebraska."  The  information 
charged  tbat  the  pass  was  Issued  and  given 
to  Dr.  Graham  in  Lancaster  county.  Neb., 
and  it  seems  to  me  tbat  the  recitals  In  the 
stipulation .  that  Graham  resided  In  Lincoln, 
and  that  he  was  to  perform  his  services  in 
Lincoln,  and  that  the  defendant  delivered 
the  pass  to  Graham,  without  any  qualifica- 
tion or  restriction,  amounts  to  admission 
that  the  pass  was  delivered  as  charged  in 
the  information.  There  is  nothing  In  the 
stipulation  of  facts  that  is  inconsistent  with 
that  view,  and  nothing  that  in  any  way 
tends  to  raise  any  issue  with  the  allesatlons 
of  the  injformatlon  as  to  the  place  of  delivery. 


TIERNAN  T.  THORP  *t  «1.     (No.  16,319.) 
,  (Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(SyUaiui  by  the  Court.) 

1.  MtnnciPAi,      CoBPOBATiONS      (I      661*)— 

STHEETS— REOT7I.ATI0N. 

Under  the  charter  of  the  city  of  Lincoln  as 
contained  in  Comp.  St.  1893,  c.  13a,  the  city 
council  had  power  to  grant  the  right  to  a  lot 
owner  to  excavate  a  room  under  an  alley  ad- 
jacent to  his  lot  to  be  used  as  a  boiler  and  coal 
room,  under  suitable  regulations  protecting  the 
public  in  the  free,  safe,  and  anobstructeoT  use 
of  the  alley. 

[Ed.  Note. — For  other  case*,  see  Municipal 
Corporations,  Dec.  Dig.  §  661.*] 

2.  Municipal      Corpobations      (|      671*)— 

Stbeets— Excavation  Under  Axlet— Com- 
pliance WITH  Obdinance— Presumption. 
When  the  evidence  shows  tbat  an  ordinance 
was  enacted  in  1882  antboriEing  such  excava- 
tions, and  that  the  game  was  thereupon  made 
by  tlie  lot  owner  and  a  boiler  installed  therein, 
and  that  the  excavation  has  been  ever  since 
that  time  used  by_  the  lot  owner  for  such  boiler 
room  for  the  heating  of  a  large  building  on  such 
lot,  and  that  the  same  was  safely  and  securely 
covered  and  maintained  by  the  lot  owner,  it 
will  ,be  presumed,  in  the  absence  of  proof  as  to 
the  terms  of  the  ordinance,  that  the  ordinance 
was  complied  with  in  the  constmction  of  said 
excavation,  and  that  the  work  was  done  with 
the  approval  of  the  city  council. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  671.*] 

3.  Municipal  Cobporations  (J  668*)— 
Streets— Excavation— Right  of  Authori- 
ties TO  Remove. 

After  such  excavation  has  been'  so  main- 
tained and  used  for  more  than  15  years,  the 
city  authorities  cannot  lummarlly  declare  it  a 
nuisance  and  destroy  or  remove  the  same  as 
such. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  668.*] 

Appeal  from  District  Court,  Lancaster 
County;  Comish,  Judge. 

Action  by  Christopher  Tleman  against 
Thomas  J.  Thorp  and  the  City  of  Lincoln. 


Judgment  for  plaintUf  as  against  defendant 
dty,  which  appeals.    Aflirmed. 

John  M.  Stewart,  T.  P.  A.  Williams,  C.  C. 
Flansburg,  and  Leonard  nanaburg,  for  ap- 
pellant. E.  P.  Holmes  and  G.  L.  De  Lacy,  for 
appellee  Tleman.  R.  S.  Mockett,  for  appel- 
lee Thorp. 

SEDGWICK,  J.  The  district  court  for 
Lancaster  county  enjoined  the  defendant  the 
city  of  Lincoln  from  interfering  with,  remov- 
ing, or  destroying  repairs  made  by  the  plain- 
tiff in  the  alley  at  the  rear  of  the  property 
owned  by  the  plaintUT,  and  the  dty  has  ap- 
pealed. 

The  petition  alleged  that  the  defendant 
Thorp  was  interfering  with  this  property  and 
threatening  to  continue  doing  so.  He  an- 
swered denying  these  allegations,  and  the 
court  found  in  his  favor.  As  the  plaintiff 
has  not  appealed,  the  defendant  Thorp  is  no 
longer  interested  in  this  litigation. 

On  November  29,  1892,  the  owner  of  this 
property  applied  to  the  dty  coundl  for  "per- 
mission to  excavate  in  the  alley  of  said  build- 
ing for  the  purpose  of  a  storage  for  coal," 
and  the  record  of  the  proceedings  of  the 
city  council  Introduced  in  evidence  recites 
that  "the  ordinance  to  authorize  the  owners 
*  •  •  (of  the  real  estate  on  which  the 
building  stands)  to  construct  an  areaway  in 
the  alley  in  said  block  to  the  full  width  of 
said  alley,  and  to  provide  for  arching  the 
same,  and  keeping  said  alley  in  suitable  con- 
dition for  travel,  •  •  •  was  put  to  pas- 
sage, and  the  required  pass  on  the  vote,  ayes: 
Chapman,  Dally,"  etc.,  naming  12  coundlmen 
and  reciting  that  2  councilmen,  naming  them, 
were  absent,  ^ese  two  entries  appear  to  be 
all  of  the  record  in  regard  to  the  matter. 
Thereupon  the  owner  of  the  property  con- 
structed a  room  under  the  alley  about  90  feet 
in  length  and  the  full  width  of  the  alley,  10 
feet,  and  about  9  feet  in  depth.  In  this  room 
he  Installed  a  boiler  for  heating  the  build- 
ing, which  Is  a  four-story  building.  The  ' 
plaintiff  and  his  grantors  have  used  this 
room  for  a  boiler  room  and  for  the  storage 
of  coal  from  that  time  continuously  until  the 
commencement  of  this  action.  The  room  is 
covered  with  an  arch  of  brick  and  concrete 
supported  by  iron  I-beams  and  is  covered 
over  with  cement  It  has  been  continuously 
used  for  travel,  and  there  is  no  evidence  that 
it  was  ever  allowed  to  become  unsafe,  nor  is 
there  any  serious  complaint  In  that  regard. 
The  covering  of  this  room  is  about  18  Inches 
higher  In  the  center  than  the  level  of  the 
streets  at  either  end  of  the  alley,  and  slopea 
gradually  toward  the  ends  of  the  alley.  It 
appears  to  have  been  constructed  in  accord- 
ance with  the  surface  of  the  ground  at  that 
time.  Just  before  the  commencement  of  this 
action  in  1908,  some  of  the  employes  of  the 
cit}'  began  breaking  up  the  covertaig  of  thia 
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room  with  the  avowed  intratlon  and  porpose 
to  reinove  the  covering  and  fill  up  the  ez- 
caratlon  and  reduce  the  grade  to  conform 
with  the  level  ot  the  streets  at  the  ends  of 
the  alley.  It  is  claimed  that  the  city  council 
had  ordered  this  to  be  done,  and  it  la  In- 
timated that  an  ordinance  has  been  passed 
for  that  purpose.  There  Is  no  competent  evi- 
dence In  the  record  that  this  covering  of  the 
area  was  not  In  accordance  with  the  original 
grade  as  established  or  adopted  by  the  city, 
and  the  assistant  city  engineer  testified  that 
"In  case  the  alley  is  about  level  we  sometimes 
pat  a  hump  In  the  center,"  meaning,  as  we 
understand  It,  that  it  is  not  unusual  in  such 
cases  in  establishing  the  grade  of  the  alley 
to  raise  the  center  somewhat  so  as  to  facili- 
tate drainage.  The  answer  of  the  defendant 
alleges  that  "the  excavation  and  the  roof 
over  same  maintained  by  plaintiff  in  the  pub- 
lic alley  of  the  city  of  Lincoln  is  an  unlawful 
obstruction  therein  and  a  nuisance,  and  it  Is 
made  the  duty  of  the  defendant  the  city  of 
Lincoln  by  the  statutes  of  Nebraska  through 
Its  proper  officers  to  remove  the  same;  that 
this  defendant  Is  about  to  proceed  to  grade 
and  pave  said  alley,  and  the  said  excavation 
and  roof  over  the  same  interferes  with  such 
improvements,  and  It  is  necessary  that  the 
same  be  removed  in  order  that  such  improve- 
ments be  properly  made  and  such  alley  be  re- 
stored to  a  safe  condition  for  the  public  use," 
with  a  general  denial. 

1.  It  Is  contended  that  the  city  council  was 
without  authority  to  authorize  this  construc- 
tion in  tUs  alley,  and  that  there  Is  no  evi- 
dence that  the  city  ever  did  authorize  any 
such  construction  as  was  in  fact  made.  It 
appears,  as  already  stated,  that  there  was  an 
ordinance  passed  authorizing  the  then  owner 
of  the-property  under  whom  the  plaintiff  now 
claims  to  "construct  an  areaway  In  the  alley 
*  *  *  to  the  full  width  of  said  alley,  and 
to  provide  for  arching  the  same,  and  keep- 
ing said  alley  in  suitable  condition  for 
travel."  We  are  not  informed  as  to  the  de- 
tails and  language  of  the  ordinance.  The 
work  was  one  of  public  notoriety.  The  city 
authorities  must  have  taken  notice  of  the 
manner  In  which  it  was  being  done,  and  we 
have  recently  held  that  under  such  circum- 
stances it  will  be  presumed  that  the  work 
was  done  pursuant  to  the  ordinance,  and  in 
compliance  with  its  terms,  and  with  the  ap- 
proval of  the  city  authorities.  City  of  Oma- 
ha V.  Philadelphia  M.  &  T.  Co.,  129  N.  W. 

The  authority  of  the  city  council  to  au- 
thorize such  use  of  the  streets  and  alleys  is 
thoroughly  discussed  in  the  briefs  and  many 
authorities  cited.  It  is,  of  course,  conceded 
that  the  city  council  cannot  deprive  the  pub- 
lic of  the  ordinary  use  of  the  streets  and 
alleys  of  the  dty  for  travel  and  other  nec- 
essary and  usual  public  purposes.  Any  pri- 
vate use  thereof  which  substantially  inter- 
feres with  such  public  use  is  unlawful,  and  It 


may  be  conceded  that  any  attempt  of  the 
dty  authorities  to  authorize  such  use  of  the 
streets  and  alleys  would  be  ultra  vires.  The 
care  and  control  of  the  streets  and  alleys  Is 
confided  to  the  city  council.  The  council 
must  determine,  in  the  first  instance,  what  is 
and  what  is  not  an  improper  interference  with 
the  public  use  of  its  streets  and  alleys.  The 
council  must  be  allowed  some  discretion  in 
such  matters,  and  Its  action  will  not  be  inter- 
fered with  by  the  courts  unless  it' clearly  vlo- 
lates  some  public  or  private  right 

The  privilege  -of  excavating  under  side- 
walks and  streets  for  ooal  rooms,  vaults,  and 
subways  is  of  great  value  and  convenience, 
and.  If  properly  r^ulated  and  controlled. by 
the  authorities,  may  be  used  with  little  or  no 
Inconvenience  to  the  public.  Judge  Dillon 
suggests  that  the  right  of  the  lot  owner  in 
this  respect  does  not  depend  upon  his  own- 
ership of  the  fee  In  the  streets.  2  Dillon's 
Municipal  Corporations  (4th  Ed.)  (  699.  The 
same  author  quotes  with  approval,  and  as 
of  general  application,  the  following  from 
the  opinion  of  the  Supreme  Court  of  Illinois, 
in  Nelson  v.  Godfrey,  12  111.  20:  "We  are 
not  prepared  to  admit  that  the  defendant 
could,  by  reason  of  bis  ownership  of  the  ad- 
joining property,  claim  the  absolute  right 
to  take  up  the  sidewalk  and  extend  his  coal 
cellar  under  it;  but  as  such  a  privilege  is  a 
great  convenience  in  a  dty,  and  may,  with 
proper  care,  be  exerdsed  with  little  or  no  In- 
convenience to  the  public,  we  think  that  the 
authority  to  make  such  cellars  may  be  im- 
plied, in  the  absence  of  any  action  of  the  cor- 
porate authorities  to  the  contrary,  they  hav- 
ing been  aware  of  the  progress  of  the  work. 
•  •  •  Neither  the  public  nor  other  in- 
dividuals derive  any  possible  advantage  from 
such  a  use  of  the  sidewalk,  but  It  Is  solely 
for  the  benefit  of  the  person  thus  using  it, 
and  he  must  see  to  it  that  he  does  not  en- 
danger the  safety  of  others,  and  that  he  in- 
commodes the  public  as  little  as  possible." 

It  may  be  questionable  whether  the  owner 
of  the  adjacent  lot  can  claim  this  privilege 
as  a  right.  In  the  absence  of  any  statute  gov- 
erning the  matter.  Courts  have  differed  in 
opinion  upon  this  point.  The  charter  of  the 
city  of  Lincoln  when  this  work  was  done 
provided  that  the  dty  should  have  power  by 
ordinance  "to  remove  all  obstructions  from 
the  sidewalks,  curbstone,  gutters,  and  cross- 
walks at  the  expense  of  the  owners  or  oc- 
cupiers of  the  grounds  fronting  thereon,  or 
at  the  expense  of  the  person  placing  the 
same  there,  and  to  regulate  the  building  of 
bulkheads,  cellars  and  basementways,  stair- 
ways, railways,  window  and  doorways,  awn- 
ings, hitching  posts  and  rails,  lamp  i>osts. 
awning  posts,  and  all  other  structures  pro- 
jecting upon  or  over  adjoining  excavation 
through  and  under  the  sidewalks  in  said 
dty."  Comp.  St  1893,  c.  13a,  art.  1,  i  67, 
subd.  9.  It  Is  suggested  that  the  last  clause 
limits  the  entire  section;  but  cellars,  base- 
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ments,  and  rallwaT*  do  not  project  over 
sidewalks,  and  the  Legislature  must  bare  In- 
tended this  section  to  extend  to  streets  and 
alleys.  The  power  to  regulate  these  things 
having  been  given  by  the  Legislature,  It  must 
have  been  Intended  that  they  should  be  al- 
lowed under  suitable  drcumstancea  and  with 
proper  regulations  protecting  the  public  in 
the  free  and  unrestricted  use  of  the  streets 
and  alleys.  We  conclude  that  the  city  coun- 
cil had  power  to  authorize  this  use  of  the 
alley  by  ordinance,  and  did  so  authorize  it 
in  1892. 

2.  It  is  contended  that  the  city  council  in 
the  exercise  of  the  police  power  and  the 
general  power  given  it  by  statute  over  Its 
streets  and  alleys  may  declare  this  "excava- 
tion and  the  roof  over  same  •  *  *  an  un- 
lawful obstruction  and  a  nuisance,"  and  tliat 
It  is  the  duty  of  the  city  "to  remove  the 
same,"  and  that  the  city  may  proceed  to 
"grade  and  pave  said  alley"  and  "remove  the 
excavation  and  roof  over  the-same"  for  that 
purpose.  It  will  be  seen  from  the  above  quo- 
tation of  the  answer  that  this  is  the  entire 
defense  of  the  city.  There  is  no  allegation 
of  any  fact  from  which  it  can  be  seen  that 
public  travel  or  any  other  public  use  of  the 
alley  Is  in  any  way  Interfered  with,  nor  that 
the  plaintiff  has  in  any  way  neglected  his 
duty  in  regard  thereto,  nor  that  any  ordi- 
nance has  been  enacted  fixing  or  changing 
the.  grade  of  the  alley,  nor  that  plaintiff  has 
refused  to  lower  this  covering  of  the  excava- 
tion so  as  to  admit  of  change  of  grade,  nor 
that  any  proceedings  have  been  taken  look- 
ing to  a  condemnation  of  plaintifTs  property 
for  public  use. 

There  is  in  evidence  a  resolution  and  ordi- 
nance and  proof  of  publication  of  the  ordi- 
nance, making  this  alley  a  paving  district, 
ordering  it  paved  and  the  cost  thereof  assess- 
ed against  the  property  In  the  district 
These  were  not  within  the  issues  tendered 
by  the  answer.  It  was  in  pursuance  of  this 
ordinance  that  the  city  proceeded  to  remove 
the  excavation  and  roof  as  a  public  nuisance. 

We  have  already  seen  that  this  excavation 
was  not,  unlawful,  and  therefore,  of  course, 
not  a  nuisance  at  Its  Inception.  If  it  is  such 
now,  when  did  it  become  so?  Could  the  city 
^ave  declared  it  a  nuisance  Immediately  aft- 
er authorizing  it  and  its  construction  at 
great  exi>ense  pursuant  to  that  authority? 
If  not,  when  did  that  right  on  the  part  of 
the  city  accrue?  We  think  that  the  city 
having  authorized  the  construction  and  main- 
tenance of  this  excavation  and  covering,  and 
the  grantee  of  this  right  liaving  acted  upon 
it  and  expended  large  sums  of  money  In  con- 
structing this  improvement,  the  city  cannot 
now  summarily  destroy  this  property  as  a 
public  nuisance.  Agnew  v.  City  of  Pawnee, 
79  Neb.  603,  113  N.  W.  236;  2  Dillon's  Mu- 
nicipal Corporations  (4th  Ed.)  |  675;  Gregsten 


T.  City  of  Chicago,  145  m.  451,  84  N.  E. 
426,  86  Am.  St  Rep.  496;  Crocker  t.  Collins, 
37  S.  O.  827,  15  S.  E.  951,  34  Am.  St  Rep. 
752;  City  RaUway  v.  Citizens'  Railway,  16G 
U.  S.  557,  17  Sup.  Ot  663,  41  Ia  Ed.  1114. 
See,  also,  cases  cited  by  Voorhees,  J.,  in  Mill 
Cre«^  St  Ry.  Oo.  ▼.  Village  of  Carthage, 
18  Ohio  Gte.  Ct.  R.  216,  affirmed  in  62  Ohio 
St  636,  68  N.  B.  1102. 

These  are  the  only  questions  presented  by 
the  pleadings,  and  the  judgment  of  the  dis- 
trict court  thereon  is  right  and  la  afBrmed. 


JOHNSON  V.  STATE.     (No.  16,699.) 
(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(Bvaabut  iy  the  Court.) 

1.  JUBT  (I  97*)— COMPKTENOT  OF  JUBOBS. 

Where,  upon  the  voir  dire  examination  of 
a  juryman,  it  is  shown  that  be  la  a  fair  and 
conscientious  man,  and  is  in  all' other  respects 
competent  to  serve  as  a  juror,  the  mere  fact 
that  he  has  a  feeling  that  the  white  race  is  su- 
perior to  the  colored  race,  of  which  the  defend- 
ant is  one,  does  not  render  him  incompetent. 

[E2d.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  II  431-433,  435-137;   Dec.  Dig.  |  97.*] 

2.  JUBT  (1 106*)— GOMPRKKCT  Or  JUBOB— DlS- 
BKLIKT  in  CAPITAI.  PuniSHMEHT. 

On  the  trial  of  a  defendant  charged  with 
the  crime  of  murder  In  the  first  degree,  the  pos- 
itive statement  of  a  juror  that  he  "would  not. 
tmder  any  circnmstances,  join  in  a  verdict  of 
guilty  with  the  death  penalty"  renders  him  in- 
competent and  it  is  not  error  for  the  trial  court 
to  excuse  him  for  canse. 

[Ea.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  II  489-491,  496;    Dec  Dig.  |  106.*] 

8.  JCBT  (I  138*)— DiSCBBTION  OT  COUBT— AB- 
BANOIRO  OBDEB  Ot  PEBBlOrrOBT  CHAt- 
LKNOES. 

On  the  trial  of  one  charged  with  a  crim- 
inal offense.  It  is  the  duty  of  the  court,  in  the 
exercise  of  a  sound  discretion,  to  arrange  the 
order  of  peremptory  challenges,  and  the  fact 
that  the  state  is  accorded  the  last  chaUenge  af- 
fords no  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
tMg.  II  624-626;  Dec.  Dig.  |  138.*] 

4.  CaiiaNAi.  Law  (|  406*)— EvinBuat— Ad- 
mssiONS  BT  Accused— CoRTBAnicnoN  or 
Subsequent  Statements. 

A  voluntary  statement,  not  in  the  nature 
of  a  confession,  made  to  the  prosecuting  attor- 
ney and  bv  him  reduce  to  writing  and  signed  by 
the  defenaant  in  the  presence  of  disinterested 
parties,  giving  an  account  of  bis  movements  at 
and  immediately  after  the  time  when  the  crime 
with  which  he  stands  charxed  was  committed, 
may  be  introduced  in  evidence  to  contradict 
his  subsequent  statements  in  regard  to  that 
matter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  ||  785,  894-027 ;  Dec.  Dig.  I 
406.*] 

5.  CBiiavAL  Law  (|  459*)— Evidekcb— Fbes- 
knce  or  Blood  Stains  on  Accused's 
CLOTxnes. 

It  is  not  error  to  permit  a  nonexpert  wit- 
ness, who  saw  the  defendant  and  made  an  ex- 
amination of  his  garments  on  the  next  day  after 
the  murder  with  which  the  defendant  was 
charged  was  committed,  to  testify  that  he  found 
blood  stains  upon  the  defendant's  shirt  sleeve 
and  upon  his  coat;  that  the  coat  was  still  damp 
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at  that  time,  aa  thongh  an  attempt  had  been 
made  to  wash  oat  such  blood  stains.  The 
weight  and  pcolMtiTe  foice  of  such  evidence  is  a 
matter  for  the  determination  of  the  jnry. 

lEA.  Note.— For  other  cases,  see  Criminal 
lAW,   Cent  Die   H  1(MS-10CS0;    Dee.  Dif.   | 

H.  GumHAi.  Law  (H  T86,  1172*)— Mdbdk»- 

TUAI/— iNSTBUanONS— RCASONABLE     DOUBT 

— Wkiqht  or  Accused's  Testimony. 

Instmctions  complained  of  examined  and 
aet  forth  in  the  opinion,  and  held  to  have  been 
properly  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1787,  1895-1001, 19eO,  1984, 
31Q0;   Dec.  Dig.  H  78»,  1172.«] 

7.  Cbdiinai.  Law  (|  829*)— Tbiai^— Irbtbuc- 

TlOItS. 

Where  the  trial  court,  upon  his  owta  mo- 
tioii,  has  properly  instructed  the  jury  on  a  mat- 
ter of  defense,  he  is  not  required  to  repeat  the 
instmction  in  another  form  at  the  defendant's 
request 

IKA.  Note.— For  other  cases,  see  Criminal 
L»w,  Gent  Dig.  |  2011;   Dec.  Dig.  I  829.*] 

S.  CoMPKiBRCT  or  Just— RcADiira  or  News- 
PAPEB  Abticleb. 

The  defendant,  as  one  of  the  grounds  set 
forth  in  his  motion  for  a  new  trial,  alleged  that 
the  Jury  had  been  rendered  incompetent  to  try 
him  by  reading  certain  newspaper  articles  pnl>- 
lisbed  in  the  Omaha  daily  papers.  That  ques- 
tion was  determined  by  the  district  court  upon 
affidavit,  evidence,  and  the  oral  testimony  of 
the  jurors  themselves.  Upon  an  examination 
of  the  record,  keld,  tliat  the  ruling  of  the  dis- 
trict court  was  sustained  by  sufficient  evidence. 

d.  CsiMiHAi.  Law  (i  1159*)— Warr  or  Ebbob— 
Revibw— SurnciENCT  of  Evidence. 

The  jury  in  a  criminal  case  are  the  sole 
indges  of  the  efFect  and  probative  force  of  the 
tridenoe,  and  wltere  it  an>ears  from  the  record 
tliat  there  was  competent  evidence  to  sustain 
every  material  diatge  contained  in  the  informa- 
tion, it  cannot  be  Mdd  by  a  reviewing  court 
tlMt  tiw  evidence  is  insufficient  to  sustain  their 
verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Jmw,  Cent  Dig.  li  3074-3083;  Dec.  Dig.  | 
1159.*) 

Reese,  C  J.,  dissenting. 

Error  to  District  Oonrt,  Douglas  County; 
Sutton,  Judge. 

Tbomas  Sobnaaa  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

J.  L.  Kaley,  for  plaintiff  In  error.  W.  T. 
Thompson  and  O.  W.  Ayres,  for  the  State. 

BABNBS,  J.  Thomas  Johnson  was  charg- 
ed In  the  district  court  of  Douglas  county 
with  tbe  killing  of  one  Henry  R.  Frankland, 
while  perpetrating  or  attempting  to  perpe- 
trate a  robbery.  In  short,  tbe  Information 
sufficiently  charged  a  violation  of  the  pro- 
visions of  section  8  of  the  Criminal  Code.  To 
this  Information  tbe  defendant  entered  a 
plea  of  not  guilty,  and  a  trial  resulted  In 
his  conviction.  By  their  verdict  the  Jury 
fixed  tbe  death  penalty  as  his  punishment, 
and  be  has  brought  the  case  here  for  review 
t^  a  petition  In  error. 

1.  Defendant  contends  that  the  district 
conrt  erred  In  overruling  his  objections  to 
certain  of  the  jnrora.    Defendant  was  a  col- 


ored .man,  and  It  appears  ttiat.  pne  George 
Mangold  was  called  as  a  Juror,  and  on  bis 
voir  dire  examination  stated  In  substance 
that  he  had  a  feeling  of  prejudice  against 
the  colored  race.  But  on  further  inquiry  It 
fully  appeared  that  he  had  no  prejudice 
against  the  defendant,  and  his  so-called  prej- 
udice against  tbe  race  was  simply  a  feeling 
or  belief  that  the  colored  race  was  Inferior 
to  the  white  race,  and  that  such  feeling  or 
belief  would  In  no  manner  affect  his  verdict 
The  defendant's  challenge  for  cause  was 
overruled,  for  which  be  now  assigns  error. 
The  only  argument  advanced  by  counsel  for 
the  defendant  In  support  of  this  assignment 
Is  a  statement  contained  in  his  brief  that 
"this  court  must  see  that  this  Juror  was  ab- 
solutely prejudiced  and  biased  against  the 
defendant  and  was  an  incompetent  Juror  to 
sit  In  this  case."  This  statement  is  neither 
persuasive  nor  convincing.  Without  doubt 
many  white  men  have  the  same  feeling  as 
did  Juror  Mangold,  but  this  alone  has  never 
been  considered  sufficient  to  disqualify  them 
from  acting  as  jurors  In  cases  where  colored 
men  have  been  tried  for  criminal  offenses. 
Tbe  record  discloses  that  the  juror  was  a 
fair  and  conscientious  man,  and  possessed 
all  of  the  necessary  qualifications;  that  be 
was  competent  there  Is  no  doubt  It  also  ap- 
pears that  defendant  waived  a  number  of 
his  peremptory  challenges,  and  had  ample 
opportunity  to  excuse  this  Juror  if  he  had 
desired  to  do  so;  therefore  the  challenge  for 
cause  was  properly  overruled.  It  is  also  con- 
tended that  one  Dumont  was  Improperly  ex- 
cused from  jury  service  in  this  case.  But  it 
appears  from  an  examination  of  the  record 
that  he  testified  that  he  "would  not,  under 
any  circumstances.  Join  in  a  verdict  with 
the  death  penalty."  This  was  a  sufficient  rea- 
son for  sustaining  the  state's  Challenge  for 
cause.  Criminal  Code,  |  467;  St  Louis  t. 
State,  8  Neb.  412,  1  N.  W.  371 ;  Bradshaw  t. 
State,  17  Neb.  147,  22  N.  W.  861 ;  Johnson  v. 
State,  84  Neb.  257,  61  N.  W.  835;  Rhea  ▼. 
State,  63  Neb.  461,  88  N.  W.  789.  Complaint 
is  also  made  because  the  district  court.  In 
arranging  the  order  of  peremptory  challeng- 
es, accorded  the  prosecuting  attorney  the 
right  of  the  last  challenge.  It  is  claimed 
that,  after  the  state  exercised  this  challenge, 
J.  J.  Lynch  and  W.  A.  Rourke  were  called 
Into  the  jury  box  for  examination,  and  that 
they  were  most  objectionable  jurors  for  the 
defense.  It  is  argued  that  juror  Lynch  was 
acquainted  with  most  of  the  witnesses  and 
belonged  to  the  same  society  that  they  and 
the  prosecuting  attorney  belonged  to;  that 
he  had  talked  with  a  number  of  people  about 
the  case  and  bad  read  newspaper  comments, 
and  it  was  error  for  the  court  to  retain  him 
upon  the  jury.  The  record  is  a  sufficient  ref- 
utation of  those  statements.  It  discloses 
that  neither  of  these  jurors  knew  anything 
alMut  the  case  at  all.    Rourke  testified  that 
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lie  bad  never  beard  of  It  until  be  was  called 
iuto  tbe  jury  box  for  examination,  while 
Lynch  testified  that  he  had  beard  very  little 
about  It;  that  be  bad  neither  formed  nor  ex- 
pressed any  opinion  as  to  the  guUt  or  inno- 
cence of  the  defendant,  and  be  appeared  in 
all  respects  to  be  a  competent  Juror. 

2.  It  Is  further  contended  that  tbe  court 
erred  In  admitting  in  evidence  Exhibit  10. 
This  exhibit  appears  to  be  a  statement  made 
by  tbe  defendant  to  tbe  county  attorney 
which  was  by  him  reduced  to  writing  and 
was  signed  by  tbe  defendant  in  the  presence 
of  two  disinterested  persons.  It  is  argued 
that  the  defendant  was  thus  compelled  to 
testify  against  himself;  that  the  statement 
had  been  obtained  from  the  defendant  against 
bis  wUl  and  by  coercion  on  the  part  of  the 
officers  in  whose  custody  he  was  at  the  time 
it  was  made.  The  record  does  not  bear  out 
tbe  statement  of  counsel.  Tbe  exhibit  In 
question  does  not  purport  to  be  a  confession, 
but  was  a  voluntary  statement  of  the  de- 
fendant as  to  where  he  went  and  what  be 
did  at,  and  Immediately  after,  tbe  time  the 
murder  was  committed,  and  It  was  introduc- 
ed for  tbe  sole  purpose  of  contradicting  his 
later  statements  upon  that  question.  We  are 
of  opinion  that  tbe  court  did  not  err  in  ad- 
mitting tbe  exhibit  In  evidence.  Taylor  v. 
State,  37  Neb.  788,  66  N.  W.  623. 

3.  It  appears  that  upon  the  trial  one  Cap- 
tain Moyston,  who  saw  the  defendant  and 
made  an  examination  of  his  garments  on  tbe 
next  day  after  tbe  murder  was  committed, 
was  permitted  to  testify  that  be  found  what 
be  thought  were  blood  stains  upon  tbe  de- 
fendant's shirt  sleeves  and  upon  his  coat; 
that  tbe  coat  was  stUI  damp  at  that  time, 
as  though  an  attempt  had  been  made  to 
wash  out  such  blood  stains.  It  Is  insisted 
that  this  was  reversible  error,  and  in  sup- 
port of  his  contention  the  defendant  cites 
State  V.  Alton,  105  Minn.  410,  117  N.  W.  617. 
That  decision  does  not  Justify  the  defend- 
ant's claim.  It  was  there  said :  "The  single 
fact  that  a  stain  upon  defendant's  shirt 
sleeve  was  blood,  it  not  being  shown  to  be 
human  blood,  and  it  appearing  that  It  may 
have  been  deposited  there  for  six  months  or 
a  year,  was  too  remote  and  of  no  probative 
force  In  establishing  the  identity  of  defend- 
ant as  the  guilty  party."  In  the  case  at  bar 
the  defendant  was  apprehended,  was  placed 
under  arrest,  and  his  garments  examined  on 
the  day  Immediately  following  the  evening 
when  the  crime  was  committed.  It  is  suf- 
ficiently shown  that  Frankland  was  murder- 
ed at  or  about  9  o'cloclc  on  the  evening  of 
the  13th  day  of  October,  1900 ;  that  tbe  de- 
fendant was  Immediately  suspected,  because 
of  bis  having  been  seen  In  tbe  company  of 
the  deceased  at  Just  about  that  time;  that 
he  was  arrested  and  bis  clothing  examlt>ed 
about  noon  on  the  following  day.  We  are 
therefore  of  opinion  that  the  testimony  was 
competent,  and  that  It  was  for  the  Jnry  to 


say  how  much  weight,  If  any,  should  be  giv- 
en to  it 

4.  Complaint  Is  made  of  a  number  of  ttie 
Instructions  given  to  the  Jury.  It  is  con- 
tended that  tbe  court  erred  in  giving  tbe 
fourth  Instruction,  which  treats  of  the  ques- 
tion of  reasonable  doubt  That  instnictlon 
reads  as  follows:  "You  are  Instructed  that 
by  the  words  'reasonable  doubt'  used  in  Itals 
charge  is  meant  an  actual,  substantial  doubt 
of  guilt  arising  In  your  minds  from  the  evi- 
dence or  want  of  evidence  in  the  case.  If, 
after  a  careful  and  Impartial  consideration 
of  all  the  evidence,  the  Jury  have  an  abiding 
conviction  of  the  guilt  of  the  defendant  and 
are  fully  satisfied  to  a  moral  certainty  of 
tbe  truth  of  tbe  charge  made  against  him, 
then  you  are  satisfied  beyond  a  reasonable 
doubt"  The  language  and  substance  of  this 
instruction  was  approved  In  Wheeler  y.  State. 
79  Neb.  491,  113  N.  W.  258,  and  Maxfield  t. 
State.  54  Neb.  44,  74  N.  W.  401.  As  was  said 
in  Wheeler  v.  State,  supra:  "Such  an  In- 
struction Is  more  favorable  to  the  defendant 
than  to  tbe  state." 

Instruction  No.  6,  given  by  the  district 
court  on  his  own  motion.  Is  assailed  as  er- 
roneous. By  that  instruction  the  court  in- 
formed the  Jury,  in  substance,  that  every 
sane  person  is  presumed  to  Intend  the  natur- 
al and  probable  consequences  of  his  volun- 
tary acts ;  that  If  they  found  the  defendant 
did  the  cutting  and  did  it  purposely,  then  he 
did  it  intentionally ;  that  Intent  was  an  es- 
sential element  In  the  case  and  was  required 
to  be  established  by  the  evidence,  the  same 
as  any  other  material  element  beyond  a  rea- 
sonable doubt.  They  were  also  Informed 
that  a  knife  Is  a  deadly  weapon,  and  were 
told  that  If  the  defendant  did  strike  at  the 
body  of  the  deceased,  Henry  R.  Frankland, 
with  such  a  weapon,  then  the  presumption 
would  be  that  the  defendant  intended  the 
natural  and  probable  consequences  of  his  act. 
The  particular  complaints  lodged  against 
this  taistructlon  are  that  the  Jury  was  in- 
formed that  If  the  cutting  was  done  purpose- 
ly, then  they  were  at  liberty  to  find  that  It 
was  Intentionally  done,  and  that  a  knife  was 
a  deadly  weapon.  Viewing  these  Instruc- 
tions In  the  light  of  ^e  evidence,  we  are 
of  opinion  that  they  were  correct  and  that 
the  defendant's  criticisms  are  without  merit. 

5.  Instruction  12  is  strenuously  ssalled,  be- 
cause tbe  Jury  were  told  in  substance  that 
they  were  not  required  to  believe  the  testi- 
mony of  tbe  defendant  absolutely,  and  that  % 
they  had  a  right  to  consider  the  Interest  of 
the  defendant  In  tbe  prosecution.  The  In- 
struction reads  as  follows:  "Yoa  are  in- 
structed that  you  have  no  i4ght  to  disregard 
the  testimony  of  the  defendant  on  the. ground 
alone  that  be  Is  defendant  and  stands  charg- 
ed with  the  commission  of  a  crime,  nor  are 
you  required  to  receive  the  testimony  of  the 
defendant  as  true,  but  you  are  to  fully  and 
fairly  consider  whether  it  is  true,  and  for 
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this  purpose  you  have  a  right  to  consider 
the  Interest  of  the  defendant  In  this  prose- 
cation.  The  law  presumes  the  defendant  to 
be  Innocent  antll  he  Is  proven  guilty  by  the 
evidence  beyond  a  reasonable  doubt,  and  the 
law  allows  him  to  testify  In  bis  own  behalf, 
and  you  should  fairly  and  Impartially  con- 
sider his  testimony  together  with  all  the 
other  evidence  In  the  case."  The  substance 
of  this  Instruction  has  been  approved  by  this 
court  In  PhUamalee  v.  State,  68  Neb.  321,  78 
N.  W.  625;  Richards  v.  State,  36  Neb.  17, 
58  N.  W.  1027;  Howh  v.  State,  43  Neb.  167, 
61  N.  W.  571:  Johnson  v.  State,  34  Neb.  261, 
61  N.  W.  885 ;  Davta  v.  State,  31  Neb.  254, 
47  N.  W.  864.  It  was  therefore  properly 
given. 

6.  Defendant  complains  of  the  refusal  of 
the  district  court  to  give  the  Jury  the  fourth 
Instruction  requested  by  him.  This  Instruc- 
tion related  to  the  question  of  an  alibi.  An 
examination  of  the  record  discloses  that, 
while  the  Instruction  requested  was  refused, 
the  court  did  instruct  the  jury  upon  that 
question  as  follows:  "There  Is  evidence  In 
this  case  tending  to  show  an  alibi;  that  Is, 
that  at  the  time  the  crime  with  which  the 
defendant  stands  charged  was  committed, 
the  defendant  was  at  such  a  distant  and 
different  place  that  he  could  not  have  par- 
ticipated In  its  cpmmlsslon.  You  will  care- 
fully consider  the  testimony  on  the  subject 
of  an  alibi  with  all  of  the  other  evidence  In 
the  case,  and  from  that.  If  yon  are  not  sat- 
isfied beyond  a  reasonable  doubt  of  the  de- 
tendant's  presence  at  the  commission  of  the 
crime  charged  herein,  then  you  should  find 
the  defendant  not  guilty."  This  Instruction 
Is  certainly  a  correct  statement  of  the  law, 
and  was  .all  that  was  necessary  upon  that 
question. 

7.  The  record  discdoses  that  after  his  con- 
viction the  defendant  filed  a  motion  for  a 
new  trial,  and  alleged  therein  that  the  jury 
was  Incompetent  to  try  him,  for  the  rea- 
son that,  before  they  were  confined  by  the 
court  and  while  they  were  still  allowed  to 
separate  after  the  commencement  of  the 
trial,  certain  articles  published  by  the  news- 
papers in  the  city  of  Omaha  prejudicial  to 
the  rights  of  the  defendant  were  read  by 
them.  This  question  was  tried  by  the  dis- 
trict court  upon  afiidavit,  evidence,  and  the 
oral  statements  of  the  jurors,  and  was  re- 
solved against  the  defendant.  It  is  quite  ap- 
parent that  the  record  Is  sufficient  to  sus- 
tain the  judgment  of  the  trial  court  upon 
this  point,  and  therefore  this  assignment  af- 
fords no  ground  for  a  new  trial. 

8.  It  is  strenuously  contended  that  the  evi- 
dence is  not  sufficient  to  sustain  the  verdict. 
Without  attempting  to  quote  the  testimony 
contained  In  the  voluminous  bill  of  excep- 
tions brought  to  this  court,  it  is  sufficient  to 
say  that  the  deceased  and  the  defendant 
were  together  at  the  Union  Station  in  Oma- 
ha, Neb.,  on  the  evening  of  the  isth  day  of 


October,  1909 ;  th^-  were  *eeh  by  a  number 
of  persons  in  each  other's  company  for  an 
hoar  or  more  immediately  preceding  the  com- 
mission of  the  crime;  they  wero  endeavor- 
ing to  obtain  passage  to  Chicago  without 
paying  full  fare  ther^or;  that  during  that 
time  they  visited  a  saloon  situated  <mi  the 
west  side  of  the  viaduct  nearly  opposite  the 
Union  Station.  There  they  drank  together, 
the  deceased  paying  for  the  drinks  and  re- 
ceiving $9.76  In  change,  which  the  bartender 
stated  the  deceased  put  Into  his  right-hand 
trousers  pocket  This  was  evidently  seen  by 
the  defendant  That  not  more  than  16  min- 
utes before  the  deceased  was  found  under 
the  viaduct  in  a  dying  condition,  they  inter- 
viewed a  Pullman  car  porter  on  a  train  that 
was  made  up  and  about  to  depart  for  the 
£^8t;  that  falling  to  obtain  passage  they 
left  the  train  and  departed  in  the  direction 
of  the  place  where  the  murder  was  commit- 
ted, and  which  was  probably  not  more  than 
100  feet  from  where  they  were  last  seen  to- 
gether; that  the  place  where  the  deceased 
was  assaulted  was  under  the  Tenth  street 
viaduct,  and  within  200  feet  of  the  south 
door  of  the  passenger  station,  where  l^wa8 
dark,  and  where  such  a  crime  could  have 
been  committed  unseen  by  any  one,  unless 
he  should  be  in  that  Immediate  vicinity; 
that  when  found  the  deceased  revived  suf- 
ficiently to  exclaim  that  he  had  been  cut 
with  a  razor  and  robbed.  His  throat  was 
badly  mutilated  and  cut  by  some  sharp  in- 
strument probably  a  knife  or  razor,  and  he 
had  a  lump  upon  his  head,  as  though  he  had 
been  struck  with  some  blunt  Instrument  It 
also  appears  that  the  same  evening,  and 
within  a  short  time  thereafter,  defendant 
had  possession  of  the  watch  and  chain  which 
had  been  owned  and  was  that  day  carried  by 
the  deceased.  The  evidence  shows  that  the 
change  which  the  bartender  had  paid  to  the 
deceased  at  the  time  the  defendant  drank 
with  him  had  been  removed  from  his  person. 
It  further  appears  that  the  defendant  sold  the 
watch  to  a  pawnbroker  in  the  city  of  Omaha 
during  the  forenoon  of  the  next  day ;  that 
when  arrested  there  was  found  upon  his 
clothing  what  seemed  to  be  blood  stains; 
that  immediately  after  he  left  the  Union  Pa- 
cific Depot  on  the  night  In  question  the  de- 
fendant went  to  an  assignation  house  kept 
for  the  accommodation  of  colored  people; 
that  U  was  there  observed  that  he  was  at- 
tempting to  remove  some  stain  from  his 
coat,  which  he  accounted  for  as  soup  which 
he  had  spilled  upon  his  garment;  that  he 
stayed  all  night  at  this  resort  with  one  of 
its  inmates,  and  when  be  left  in  the  morning 
stole  the  money  that  he  had  given  her  for 
his  entertainment;  that  when  arrested  he 
claimed  that  he  had  bought  the  watch  in 
question  in  Lincoln,  Neb.,  some  three  or  four 
months  before  that  time;  that  he  after- 
wards stated  that  be  purchased  It  of  a  col- 
ored man  on  one  of  the  streets  of  O.maha 
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about  0:80  o'clock  on  the  night  the  mnrder 
was  committed;  that  he  did  not  know  the 
colored  man's  name  from  whom  he  purchas- 
ed It,  bat  claimed  to  have  paid  $4.50  for  the 
watch  and  chain.  It  was  shown  by  the  de- 
fendant's own  statement  that  at  one  time 
he  had  pleaded  guilty  to  a  charge  of  grand 
larceny  and  had  served  a  term  of  18  months 
In  the  Nebraska  state  penitentiary  therefor. 
The  record  also  shows  that  the  defendant 
made  many  different  and  contradictory  state- 
ments in  regard  to  himself  and  hla  where- 
abonts  on  the  day  before  and  the  evening 
when  the  crime  was  committed ;  that  he  had 
no  regard  for  the  truth,  and  was  evidently 
a  man  of  no  moral  sensibility  whatever. 
Indeed,  there  was  no  lack  of  evidence  against 
blm  upon  any  material  element  of  the  charge 
contained  in  the  Information. 

Without  further  statement  of  the  facts  It 
seems  clear  to  ua  that  there  was  sufficient 
evidence  to  warrant  the  Jury  In  convicting 
the  defendant  of  the  crime  charged  against 
him,  and  a  careful  examination  of  the  record 
satlBfles  us  that  It  contains  no  reversible  er- 
ror. The  Judgment  of  the  district  court  Is 
therefore  affirmed,  and  the  l&th  day  of  May, 
1911,  is  hereby  fixed  for  carrying  into  exe- 
cution the  Judgment  and  sent«ice  of  the  dis- 
trict court 

Affirmed. 

REESE,  C.  3.  (dissenting).  I  have  read 
the  evidence  to  this  case  on  the  part  of  the 
state  and  the  testimony  offered  by  the  de- 
f^ise.  As  a  general  thing  the  accused  sus- 
tained himself  rouarkably  well  under  a  se- 
vere, and,  to  say  the  least,  a  zealous,  cross- 
examination.  True  there  are  some  contra- 
dictions In  his  testimony,  but  the  adroit  way 
in  which  the  questions  were,  in  some  in- 
stances, propounded  would,  wltb  almost  any 
witness,  when  we  consider  the  length  and 
scope  of  the  cross-examination,  tend  to  pro- 
duce mistakes  and  apparent  contradictions. 
But  I  lay  aside  all  evidence  offered  by  the 
defense  and  consider  that  for  the  prosecu- 
tion alone.  I  freely  admit  the  evidence  im- 
presses me  more  or  less  strongly  with  the 
belief  that  the  accused  is  guilty  of  the  mur- 
der of  Frankland.  But  as  the  case  is  here 
upon  the  contention  that  the  verdict  of  the 
Jury  is  not  sustained  by  sufficient  evidence, 
it  Is  our  duty  to  examine  that  evidence  and 
decide  If  It  is  sufficient  to  Justify  the  taking 
of  a  human  life. 

The  evidence  by  which  it  is  sought  to  con- 
nect the  accused  with  the  killing  of  Frank- 
land  is  all  circumstantial.  There  1b  no  di- 
rect proof  anywhere  In  the  record  that  he 
committed  the  deed.  He  was  seen  in  com- 
pany with  Frankland,  publicly,  a  short  time 
before  the  body  of  Frankland  was  discover- 
ed. He  was  In  possession  of  Frankland's 
watch  a  very  short  time  after  the  assault 
was  made.  He  made  no  effort  to  secrete  the 
watch,  exhibited  it  openly,  sold  It,  and  vol- 


untarily Informed  the  police  officers  where 
It  had  been  sold,  and  took  them  to  the  place 
where  the  sale  had  occurred.  The  clothins 
and  knife  upon  which  It  is  claimed  blood 
stains  were  found  were  In  the  possession  of 
the  prosecution  during  the  whole  time  inter- 
vening between  noon  of  the  next  day  after 
the  murder  and  the  date  of  the  trial,  and  no 
effort  was  made  to  have  the  alleged  blood 
stains  submitted  to  a  microscopical  exami- 
nation or  to  any  other  scientific  test,  and  the 
state  depended  solely  upon  the  unreliable 
testimony  of  the  police  officers,  who  were 
willing  to  testify  that  the  stains  upon  the 
Clothing  and  knife  were  blood,  basing  their 
testimony  upon  a  visual  Inspection.  These 
articles  were  kept  during  those  long  months 
in  the  city  of  Omaha  and  within  a  stone's 
throw,  almost,  of  any  number  of  accomplislk- 
ed  scientists,  who  could  have  demonstrated 
the  fact  of  the  presence  or  absence  of  blood 
to  a  certainty,  and  at  a  minimum  of  expensev 
if  the  cost  had  been  anything.  A  human  life 
was  at  stake  on  the  trial.  The  test  of  the 
stains  could  have  put  the  question  of  the  ex- 
istence or  absence  of  blood  at  rest  and  be- 
yond all  dispute.  The  prosecution  saw  prop> 
er  to  try  the  case  without  this  test  The  A 
B  C  of  the  law  of  evidence  is  that  the  evi- 
dence produced  must  be  the  best  of  which 
the  case  is  susceptible.  I  grant  the  evld«ice 
introduced  was  competent  but  the  most  con- 
vincing evidence  of  the  character  of  those 
alleged  stains  would  be  the  scientific  test. 
Science  can  detect  the  existence  of  freab 
blood,  fresh  blood  dried,  and  dried  blood. 
It  seems  to  me  there  was  no  good  reason  for 
entering  upon  that  trial  without  the  tests 
having  been  made,  and  resorting  to  the 
wholly  untrustworthy  testimony  of  the  police. 
The  testimony  of  the  harlot  as  to  her  smell- 
ing blood  was  equally  untrustworthy.  The 
fact  of  the  accused  scratching  his  coat  sleeve 
is  of  Blight  persuasive  force.  We  all  have 
done  it  We  all  do  it  I  base  this  dissent 
solely  upon  the  ground  that  the  evidence  of 
the  guilt  of  accused  is  not  sufficient  to  Jus- 
tify the  extreme  penalty  of  the  law.  Ad- 
mitting that  the  rules  of  evidence  were  not 
violated  in  this  trial  and  that  all  the  evi- 
dence adduced  was  the  best  of  which  the 
case  was  susceptible,  we  are  yet  confronted 
with  the  fact  that  every  word  of  the  crimi- 
nating evidence  offered  may  be  absolutely 
true,  and  yet  the  accused  be  Innocent 

The  evldoice  produced  by  which  It  was 
sought  to  connect  plaintiff  in  error  with  this 
murder  was  what  is  denominated  circum- 
stantial, the  Introduction  of  which  is  approv- 
ed by  the  law  of  the  land,  and  some  features 
of  the  case  are  persuasive  that  he  la  the 
guilty  party.  But  is  that  sufficient  to  Justi- 
fy the  taking  of  hla  life,  and  thereby  dos- 
ing the  door  against  the  truth,  should  it  be 
that  be  is  not  guilty?  For  one,  I  say,  No. 
I  am  willing  to  Join  in  an  affirmance  With 
the  penalty  of  life  Imprlsonmait  but  am  not 
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wOlluK  to  affirm  tbe  death  sentence,  and 
hope  that  the  day  of  execution  may  be  de- 
ferred until  at  least  one  month  after  the 
probable  adjonmment  of  the  Legislature,  as 
It  la  possible  the  law  may  be  changed  so  as  to 
abolish  the  death  i>aialty,  If  the  conviction 
Is  based  upon  circumstantial  evidence.  Cir- 
cumstantial evidence  is  often  a  valuable  aid 
In  the  detection  of  crime,  but  it  is  frequent- 
ly misleading  and  is  believed  by  many  to  be 
unreliable  and  dangerous,  in  which  I  concur. 


KOGEROW  et  al.  t.  WHTSENAND  et  al. 

(No.  16,813.) 

(Supreme  Cmtt  U  Nebraska.     Feb.  28,  1911.) 

(ByOatur  by  tht  Court.) 

1.  ScHOOi^  AND  School  Distbicts  (|  24*)  — 

OaOAinZATION— PBE8X71CFTI0N8. 

"After  a  school  district  has  exercised  the 
franchises  and  privileges  thereof  for  the  period 
of  one  year,  its  legal  organization  will  be  con- 
clusively presumed,  whatever  may  have  been  the 
defects  and  irregularities  in  the  formation  or 
organisation  of  such  district."  State  v.  School 
District,  42  Neb.  499,  60  N.  W.  912. 

[Ed.  Note.~For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  49;  Dec.  Dig.  { 
24.*] 

2.  Schools  and  School  Distbiots  (I  97*)  — 
lasuK  or  Bonds— SuBJUBSioN  or  Question 

TO   VOTEBS. 

A  petition  of  electors  in  a  school  district 
organised  and  operating  under  subdivision  14,  c. 
79,  0>mp.  St  1909,  is  not  a  prerequisite  to 
tiie  submission  by  the  iKiaid  of  education  of 
such  district  to  the  voters  thereof  of  a  proposi- 
tion for  the  issuance  of  school  bonds  to  be  used 
by  said  board  in  borrowing  money  for  school 
purposes;  but  an  election  may  be  called  and 
such  proposition  submitted  nnon  a  vote  of  two- 
thirds  of  the  members  of  the  board  of  education 
of  sncfa  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  07.*] 

3.  ScHOOLfl  AND  School  Distbicts  ({  34*)  — 
Statutobt  Namb  — Transposition  — Vam- 

ANCB— VaLIDITT  of  AOTS. 

Where  the  name  of  a  school  district  is  given 
in  tbe  statute,  and  such  school  district  upon 
its  organization  and  for  many  years  thereafter, 
without  protest  or  objection  by  either  the  state 
or  the  taxiiayers  or  legal  voters  residing  in 
said  district,  uses  a  name  in  which  tbe  words 
contained  in  tbe  statutory  name  are  to  some 
extent  transposed,  and  also  adds  a  numl>er  to 
said  name  for  purposes  of  designation  or  con- 
Tenience,  such  variance  In  the  name  will  not  in- 
validate acts  done  or  contracts  entered  into  by 
said  school  district. 

[E!d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  24.*] 

Sedgwick  and  Boss,  JJ.,  disBenting. 

Appeal  from  District  Court,  Clay  County; 
Orr,  Judge. 

Action  by  Fred  Kockrow  and  others  against 
James  S.  Wbiaenand  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

Chas.  H.  Epperson  and  Ambrose  O.  Upper- 
son,  for  app^lants.  K.  Ij.  Oofey,  Paul  E. 
Boelaugh,  and  S.  W.  Christy,  for  appellees 


FAWCETT,  J.  Plaintiffs  brought  suit  in 
the  district  court  for  CJlay  county  to  enjoin 
tbe  defendants  from  Issuing,  registering,  and 
selling  scdiool  bonds  to  the  amount  of  $20,000, 
proposed  to  be  issued  for  the  purpose  of  build- 
ing an  addition  to  the  liigh  school  building 
in  the  dty  of  Harvard.  A  perpetual  Injunc- 
tion was  granted  as  prayed.  Defendants  ap- 
peaL 

A  number  of  queBtions  are  argued,  but 
we  deem  it  necessary  to  only  consider  three 
of  the  points  presoited:  (1)  The  statute  of 
limitations.  (2)  The  necessity  of  a  petition 
hy  one-third  of  the  qualified  electors  of  the 
district  prior  to  the  submission  of  the  ques- 
tion of  a  bond  issue  to  the  voters.  (3)  The 
alleged  discrepancy  in  the  name  of  the  school 
district  in  the  submission  of  the  proposition 
and  in  the  ballots  used  at  the  election.  These 
we  will  consider  in  the  order  named. 
'  1.  It  is  contended  by  plaintiffs  that  the 
school  district  never  liad  a  legal  organiza- 
tion; in  fact,  that  it  was  not  possible  for  it 
to  ever  liave  had  a  legal  organization,  for 
the  reason  that  the  city  of  Harvard,  which 
forms  a  part  of  the  district,  never  had  at  any 
one  time  a  iwpulatlon  of  more  than  1,500  in- 
habitants, and  that  aU  of  its  acts  in  relation 
to  the  proposed  bond  issue  are  therefore 
void.  In  the  stipulation  of  facts,  upon  wUcfa 
the  case  was  submitted  to  tbe  district  court, 
it  is  admitted  that  the  city  of  Harvard  never 
had  a  population  of  1,500;  that  no  petition 
signed  by  one-third,  or  any  other  number, 
of  the  qualified  voters  of  the  district  was 
ever  presented  to  the  board,  requesting  that 
a  vote  be  taken  for  or  against  the  issuance  of 
the  proposed  bonds ;  that  at  the  election  call- 
ed for  voting  npon  the  bond  issue  there  were 
cast  624  votes,  276  being  cast  for  and  248 
against  the  proposition;  that  in  the  proceed- 
ings leading  up  to  the  submission,  and  in 
the  resolution,  the  notice  of  submission,  and 
the  ballots  used  at  the  election,  the  school 
district  was  not  designated  as  "the  School 
Distsict  of  Harvard,  in  the  County  of  (31ay, 
in  the  State  of  Nebraska,"  but  was  in  all 
of  those  proceedings  designated  as  "Harvard 
School  District  No.  11,  aay  County,  Ne- 
braska," or  as  "Harvard  School  District  No. 
11  of  Clay  County,  Nebraska" ;  that  subse- 
quent to  April  18,  1887,  annually,  two  mem- 
bers of  the  board  of  education  of  the  district 
were  elected  at  the  time  of  the  general  city 
election;  that  the  members  of  the  board  qual- 
ified on  or  before  the  first  Monday  in  May 
following  their  elections,  respectively;  that  - 
the  regular  meetings  of  the  board  had  been 
held  on  the  first  Monday  of  each  month  since 
May  1,  1887 ;  that  the  district  had  continued 
from  that  date  to  the  time  of  the  commence- 
ment of  the  suit,  its  board  performing  the 
regular  duties  and  exercising  all  the  powers 
of  a  board  of  education;  that  In  April,  1893, 
the  board  of  education  of  Harvard  school 
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district  ISBoed  115.000  bonds  upon  the  an- 
tborlty  of  an  election  held  In  the  district: 
that  such  bonds  were  issued  In  the  name  ot 
"Harvard  School  DUtrlet  No.  11  ot  Clay 
County,  Nebraska";  that  on  June  16,  1904, 
the  district  conveyed  two  separate  tracts  of 
land  by  separate  deeds,  signed  "Harvard 
School  District  No.  11,  by  A.  J.  Moger  and 
Jesse  F.  Bller";  that  on  March  19,  1910,  the 
district  purchased  a  one-acre  tract  of  land 
and  upon  September  2,  1901,  purchased  an- 
other tract,  and  In  each  Instance  received 
title  by  warranty  deed,  in  which  the  district 
was  named  as  "the  School  District  No.  11 
of  Harvard,  In  the  County  of  day,  in  the 
State  of  Nebraska,"  or  "the  School  District 
No.  11  of  Harvard,  In  Clay  County,  Nebras- 
ka"; that  the  school  district  has  been  desig- 
nated upon  the  records  In  the  office  of  the 
county  clerk  and  the  office  of  the  <»unty 
treasurer  of  Clay  county  as  "Harvard  School 
District  No.  11  of  Clay  county,  Nebraska," 
and  in  that  name  has  levied  taxes  which 
have  been  paid  by  the  taxpayers  of  the  dis- 
trict without  objection  to  the  use  of  said 
name;  that  the  connty  superintendents  of 
the  county  have  frequently  in  their  official 
correspondence  with  the  board  designated 
and  referred  to  said  school  district  by  the 
use  of  the  words  "No.  11"  for  the  purpose  of 
designating  the  same;  that  the  boards  of 
education  of  said  district  have,  since  May, 
1887,  employed  superintendents  of  public  in- 
struction for  various  periods  of  time,  in  one 
instance  for  the  period  of  three  years ;  that 
no  action  has  ever  been  Instituted  by  plaln- 
tltfs  or  any  one  else,  or  by  the  state,  to  ques- 
tion the  right  of  the  district  to  operate  un- 
der subdivision  14,  c.  79,  of  the  Compiled 
Statutes  of  Nebraska  of  1909,  and  no  writ- 
ten objection  thereto  has  ever  been  filed  with 
any  connty  superintendent  or  with  the  boards 
of  education  of  said  school  district ;  that  the 
plaintiffs  in  this  suit  each  voted  at  the  elec- 
tion here  in  controversy,  and  neither  plaln- 
tlfTs  nor  any  other  taxpayer  or  legal  voter 
of  said  school  district  have  or  has  ever  made 
objection,  prior  to  the  institution  of  this  suit, 
to  the  use  of  the  name  intended  to  designate 
said  school  district  in  the  call  for  an  elec- 
tion upon  the  ballots  used  thereat;  that  at 
the  election  held  July  1,  1907,  164  votes  were 
cast;  that  at  the  election  in  1908,  410  votes 
were  cast;  that  the  election  for  the  bonds  in 
controversy  was  called  by  the  consent  of  five 
members  of  the  board  of  education,  express- 
ed at  a  regular  meeting  of  said  board  at 
which  only  five  members  were  present;  that 
plalntifFs  have  been  residents  and  taxpayers 
and  legal  voters  in  said  district  for  from  6 
to  23  years. 

It  thus  appears  that  this  school  district 
has  been  in  existence  and  its  board  of  edu- 
cation performing  all  the  functions  and  du- 
ties of  a  board  for  over  23  years  without  any 
objection,  either  by  the  state  or  by  any  resi- 
dent, legal  voter,  or  taxpayer  of  the  district 


Its  elections  were  participated  In  by  the 
plaintiffs,  one  of  whom,  the  evidence  shows, 
himself  served  for  a  period  of  three  years 
as  a  member  of  the  school  board.  If  this 
were  a  case  of  first  impression,  we  would  not 
hesitate  to  hold  that  the  legality  of  the  or- 
ganization of  this  district  cannot  now  be  in- 
quired Into;  but  no  such  responsibility  is  in- 
volved, as  we  find  ample  authority  to  sup- 
port such  a  holding.     Section  8,  subd.  3,  c 

79,  Comp.  St  1909,  which  has  been  in  force 
for  many  years,  provides:  "Every  school 
district  shall,  in  all  cases,  be  presumed  to 
have  been  legally  organized  when  it  shall 
have  exercised  the  franchises  and  privileges 
of  a  district  for  the  term  of  one  year."  In 
State  V.  School  District  No.  24,  13  Neb.  78, 

80,  12  N.  W.  927,  928,  we  held:  "After  a 
school  district  has  exercised  the  franchises 
and  privileges  'thereof  for  the  term  of  one 
year,'  its  legal  organization  will  be  presumed 
as  to  all  of  its  corporate  acts."  In  the  opin- 
ion by  Lake,  C.  J.,  It  is  said:  "This  section 
is  exceedingly  comprehensive.  Its  terms  are 
sweeping.  It  applies,  as  its  language  clearly 
imports,  'In  aU  cases'  wherein  the  doings  of 
a  district,  as  such,  are  called  in  question  or 
in  any  way  Involved,  as  well  to  acts  during 
the  first  year,  and  from  which  this  presump- 
tion arises,  as  to  those  performed  afterwards. 
So  far,  therefore,  as  concerns  the  capability 
of  the  district  to  take  upon  itself  the  obliga- 
tion of  a  borrower  of  money,  Its  complete 
organization  at  the  time  it  assumed  to  do  so 
must  be  indisputably  presumed."  In  State  v. 
School  District  No.  19,  42  Neb.  499,  501,  60 
N.  W.  912,  913,  we  held:  "After  a  school 
district  has  exercised  the  franchises  and 
privileges  thereof  for  the  period  of  one  year, 
its  legal  organization  will  be  conclusively  pre- 
sumed, whatever  may  have  been  the  defects 
and  Irregularities  in  the  formation  or  or- 
ganization of  such  district"  In  the  opinion 
by  Norval,  C.  J.,  after  quoting  the  section 
of  the  statute  above  set  out,  it  is  said :  "It 
is  conceded  that,  under  the  foregoing  provi- 
sion. If  there  had  been  nothing  at  fault  in 
the  formation  and  organization  of  school  dis- 
trict No.  19  but  mere  irregularities,  its  legal 
organization  would  be  presumed.  It  is,  how- 
ever, contended  that  no  such  presumption  ex- 
ists, where  the  Jurisdictional  steps  prescribed 
by  the  sta,tute  for  the  erection  of  a  school 
district  have  not  been  taken.  In  other  words, 
where  there  has  been  a  total  disregard  of 
the  requirements  of  the  statute  in  the  forma- 
tion of  a  school  district,  the  organization  la 
void  on  Its  face,  and  in  such  case  the  section 
quoted  above  does  not  apply.  We  are  not 
willing  to  place  so  narrow  or  limited  a  con- 
struction upon  the  statute.  Had  the  Legisla* 
ture  intended  that  the  section  should  apply 
alone  to  the  districts  where  but  mere  formal 
defects  or  irregularities  appear  In  their  or- 
ganizations or  formations,  it  would  have  said 
SO;  but  instead  it  has  used  language  suscep- 
tible of  but  one  construction,  and  that  la. 
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that  the  preBnmptlon  of  l^ial  ^rgasizatlon 
after  the  lapse  of  a  specifled  period  applies 
to  'every  school  district'  and  'In  all  cases.'" 
The  opinion  then  quotes  from  the  opinion 
of  Chief  Justice  Lake  In  SUte  t.  School  Dis- 
trict, supra,  the  language  which  we  have  al- 
ready above  quoted.  State  v.  School  District 
No.  24,  supra,  was  an  original  application 
for  mandamus,  and  State  r.  School  District 
No.  19,  supra,  was  a  proceeding  In  quo  war- 
ranto. 

In  State  v.  School  District  No.  152,  64 
Minn.  213,  55  N.  W.  1122,  the  Supreme  Court 
of  Minnesota  had  under  consideration  a  stat- 
ute identical  with  ours,  except  as  to  the 
words  "in  all  cases,"  which  appear  only  in 
our  statute.  The  action  in  that  case  was 
oy  the  Attorney  General  upon  an  informa- 
tion in  the  nature  of  quo  warranto.  The 
court  made  short  work  of  the  case  in  the 
following  language:  "We  do  not  find  it  nec- 
essary to  follow  counsel  in  their  discussion 
of  the  question  of  the  validity  of  the  action 
of  the  board  of  county  commissioners  in  es- 
tablishing the  district,  or  the  question  of  the 
discretionary  power  of  the  court  in  such 
cases,  because,  in  our  Judgment,  the  proceed- 
ing was  barred  by  the  statute."  We  adopt 
the  language  of  Mitchell,  J.,  in  the  short 
opinion  filed  as  follows:  "If  these  munici- 
palities are  subject  to  be  called  into  court  to 
defend  their  original  organization,  and  be 
subject  to  dissolution,  after  they  have  gone 
on  raising  taxes,  buying  property,  contracting 
debts,  and  exercising  all  their  usual  fran- 
chises for  years,  the  mischief  and  embarrass- 
ment that  might  ensue  would  be  incalculable. 
These  were  the  evils  which  the  statute  was 
designed  to  prevent  by  providing  that,  after 
a  school  district  had  exercised  the  franchis- 
es and  privileges  of  a  district  for  one  year, 
the  legality  of  its  organization  should  not  be 
questioned.  To  hold  that  the  presumption  is 
disputable,  and  merely  shifts  the  burden  of 
proof,  would  render  the  statute  of  very  little 
Talne.  The  suggestion  is  made  that  the  pre- 
sumption applies  only  to  the  'organization' 
(that  Is,  the  action  of  voters  in  electing  of- 
ficers, etc.)  I  as  distinguished  from  the  'estab- 
lishment,' of  the  district  by  the  board  of 
county  commissioners.  To  give  it  this  con- 
struction would  also  render  the  statute  prac- 
tically nugatory."  To  the  same  effect,  con- 
struing similar  statutes,  are  School  District 
No.  1  V.  Union  School  District  No.  1,  81 
Mich.  339,  45  N.  W.  998 ;  People  v.  Vanhom, 
20  Colo.  App.  215,  77  Pac.  978;  Collins  v. 
School  District  No.  7,  52  He.  522.  Following 
the  authorities  above  cited  we  hold  that  the 
legality  of  the  organization  of  the  Harvard 
school  district,  of  which  tlie  defendants  are 
the  board  ef  education,  cannot  now  be  ques- 
tioned, and  that  it  is  duly  operating  under 
sabdlvlsion  14,  c.  79,  Comp.  St  1909. 

nalntiffB  place  great  reliance  In  Chicago, 
B.  &  Q.  R.  Co.  V.  School  District  60  Neb. 
164,  82  N.  W.  373,  while  defendants  Insist 
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that  the  decision  there  announced  is  wrong 
and  should  be  overruled.  An  examination 
of  the  case  cited  will  show  that  in  that  cas<> 
the  point  upon  which  this  case  turns  was  not 
presented  or  considered.  The  only  question 
there  presented  and  considered  was  wheth- 
er the  1,500  inhabitants  referred  to  in  section 
1  of  subdivision  14  referred  to  the  city  lo- 
cated in  the  school  district,  or  to  the  en- 
tire territory  of  the  district;  and  we  there 
held  that  the  phrase,  "having  a  population 
of  more  than  1,500  inhabitants,"  relates  to 
and  is  descriptive  of  the  city,  and  not  of  the 
district  We  do  not  think  It  is  necessary  to 
either  overrule  or  distinguish  that  case.  If 
the  question  here  were  whether  this  school 
district  was  legally  organized  and  conducting 
its  'affairs  under  any  particular  statute,  or 
subdivision  thereof,  then  the  reasoning  quot- 
ed from  the  opinion  would  apply;  but  when  a 
school  district  has  l>een  organized,  whether 
rightly  or  not,  under  a  particular  subdivision 
of  the  school  law,  and  has  thereafter  con- 
ducted its  affairs  under  that  particular  sub- 
division for  more  than  one  year  (in  this  case 
23  years),  and  during  all  of  that  time  has 
elected  Its  school  board  and  transacted  all 
of  Its  business  in  a  manner  only  permitted 
by  that  particular  subdivision  (In  this  case 
subdivision  14),  and  during  all  of  that  time,  as 
admitted  by  the  stipulation  In  this  case,  no 
action  has  ever  been  instituted  in  court  by 
the  state  or  by  any  resident,  elector,  citizen, 
or  taxpayer  to  question  the  right  of  such 
school  district  to  operate  under  such  particu- 
lar subdivision,  then,  If  the  statute  of  limita- 
tions is  to  be  given  any  force  and  effect  the 
fact  that  it  Is  a  school  district  operating  un- 
der that  particular  subdivision  cannot  be 
questioned.  In  such  a  case  it  is  not  the  pop- 
ulation of  the  city  or  the  population  of  the 
district  which  controls,  but  it  is  the  particu- 
lar organization  of  the  district,  which  cannot 
subsequently  be  questioned ;  and,  if  that  par- 
ticular organization  cannot  subsequently  be 
questioned,  the  district  cannot  subsequently 
be  switched  over  to  some  other  subdivision 
of  the  school  law,  under  which  it  has  never 
acted  and  the  provisions  of  which  it  has 
never  observed  or  followed.  We  hold,  there- 
fore, that  by  virtue  of  the  statute  of  limita- 
tions above  set  out,  the  right  of  this  district 
to  continue  to  operate  under  the  particular 
subdivision  under  which  It  has  acted  for  so 
many  years  cannot  now  be  questioned. 

2.  Was  a  petition  by  one-third  of  the  qual- 
ified electors  of  the  district  necessary  to  au- 
thorize the  board  of  education  to  submit  the 
question  of  the  issuance  of  bonds  to  the  vot- 
ers of  the  district?  We  think  not  Section 
24,  Bubd.  14,  supra,  provides:  "That  the  ag- 
gregate school  tax,  exclnsive  of  school  bond 
taxes,  shall  in  no  one  year  exceed  twenty-five 
mills;  provided,  that  in  cities  of  the  first 
class  having  a  population  of  more  than  for- 
ty thousand  a  school  tax,  exclusive  of  school 
bond  taxes,  may  be  levied  that  will  yield  a 
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reT-enue  of  $150,000.00  each  year.  Bnt  the 
board  of  education  may  borrow  money  npon 
bonds  which  they  are  hereby  authorized  and 
empowered  to  Issue,  bearing  a  rate  of  Inter- 
eat  not  to  exceed  six  per  cent  per  annum, 
payable  annually  or  semi-annually  at  such 
place  as  may  be  mentioned  upon  the  face  of 
the  bonds;  which  loan  shall  be  paid  and  re- 
imbursed in  a  period  not  exceeding  thirty 
years  from  the  date  of  said  bonds:  Provid- 
ed, that  no  bonds  shall  be  issued  nor  the 
question  of  issue  submitted  to  the  voters 
without  the  consent  of  two-thirds  of  the 
members  of  the  board  of  education,  and  be 
offered  in  the  open  market  and  sold  to  the 
highest  bidder  for  not  less  than  par  value  of 
the  dollar;  and  provided  further  that  no 
bonds  shall  be  Issued  by  the  board  of  educa- 
tion without  first  submitting  the  proposition 
of  issuing  said  bonds  at  an  election  called  for 
that  purpose,  or  at  any  regular  election,  no- 
tice whereof  shall  be  given  for  at  least  twen- 
ty days  in  one  or  more  papers  published 
within  the  district  to  the  qualified  voters  of 
the  district  and  if  a  majority  of  the  ballots 
cast  at  such  election  shall  be  for  issuing 
bonds,  said  board  may  Issue  bonds  In  such 
'amount  as'  may  be  named  In  the  Section 
notice."  The  record  shows  that  the  board  of 
education  in  this  case  proceeded  regularly,  in 
accordance  with  the  provisions  of  the  stat- 
ute Just  quoted. 

3.  It  Is  contended  by  plaintiffs  that  the 
name  of  the  Harvard  School  District  Is  fixed 
by  statute  as  "the  School  District  of  Har- 
vard in  the  County  of  Clay  in  the  State  of 
Nebraska,"  and  that  the  designation  of  the 
board  as  Harvard  School  District  No.  11, 
Clay  county,  Neb.,  is  such  a  variance  from 
the  name  given  by  statute  as  to  render  the 
proceedings  of  the  board  void.  This  objec- 
tion, In  the  light  of  the  stipulation  of  facts, 
is  too  technical  for  consideration.  None  of 
the  plaintiffs  suffered  thereby,  as  they  were 
all  present  and  voted  at  the  election,  and  the 
stipulation  shows  that  the  vote  cast  at  this 
election  was  the  largest  cast  at  any  election 
for  a  number  of  years.  The  election  was 
held  at  the  usual  voting  places,  was  duly  ad- 
vertised in  the  local  paper,  and  the  fact  of 
the  election  being  held  was  evidently  well 
known  by  all  the  voters  of  the  district.  The 
record  shows  that  the  name  used  in  the  pro- 
ceedings leading  up  to  the  election  and  upon 
the  ballots  Is  the  name  by  which  the  district 
has  been  known,  and  by  which  It  has  trans- 
acted its  business  ever  since  its  organization, 
even  in  the  buying  and  selling  of  real  estate. 
It  is  not  alleged  that  such  use  of  the  name 
was  fraudulent  or  that  harm  resulted  there- 
from, or  that  any  one  was  misled,  hindered, 
or  delayed,  nor  was  any  objection  Interposed 
at  or  prior  to  the  election  or  at  any  time 
prior  to  the  commencement  of  this  suit  To 
use  a  number  in  connection  with  the  name 
for  purposes  of  designation  or  convenience 
Is  mere  surplusage,  and  we  think  it  would  he 
"straining  at  a  gnat"  to  hold  that  such  use 


would  Invalidate  any  proceedings  taken  by 
the  board  of  a  school  district. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  dissolving  the 
injunction  heretofore  granted  and  sustaining 
the  validity  of  the  bonds  In  controversy,  in 
harmony  with  the  views  expressed  in  this 
opinion. 

Reversed  and  remanded. 

SEDGWICK,  J.  (dissenting).  The  attor- 
neys for  the  plalntifTs  mistakenly  contended 
that  the  school  district  had  no  existence, 
because  It  was  not  organized  under  the  right 
section  of  the  statute.  That  proposition  is 
very  much  discussed  In  the  majority  opinion, 
and  there  is  no  doubt  that  the  school  district 
having  acted  as  such  for  more  than  a  year 
Is  a  de  facto  corporation  fully  qualified  to 
act  as  a  school  district  The  cases  cited  are 
collateral  attacks  upon  the  existence  of  the 
district,  and  being  such  are  determined  by 
the  statute  itself.  This  case,  it  seems  to  me, 
is. very  different.  There  Is  no  doubt  that  a 
school  district  exists  and  has  the  powers  nec- 
essary to  a  school  district  to  conduct  its 
schools  and  other  necessary  duties;  but  the 
question  in  this  case  is  whether  a  school 
district  can  transfer  itself  from  one  class  to 
another,  so  as  to  greatly  enlarge  its  powers, 
and  that,  as  it  seems  to  me.  Is  the  precise 
question  that  was  stated  and  decided  In  Chi- 
cago, B.  &  Q.  R.  Co.  V.  School  District,  60 
Neb.  164,  82  N.  W.  873.  In  that  case  the 
railroad  company  tried  to  enjoin  its  taxes, 
claiming  that  the  school  district  was  organ- 
ized, as  this  school  district  now  claims  to  be 
organized,  under  subdUislon  14.  If  it  was 
of  one  class,  the  class  created  by  subdivision 
14,  it  could  not  levy  more  than  2  per  cent 
taxes  on  the  valuation.  It  attempted  to  levy 
35  per  cent,  and  the  question  was  whether  It 
belonged  to  the  one  class  or  the  other.  It 
does  not  seem  to  be  optional  with  the  school 
district  to  classify  Itself.  The  statute  is 
mandatory.  It  describes  the  kind  of  terri- 
tory It  is  legislating  for — a  cHy  with  1,500  In- 
habitants— and  then  says,  "shall  constitute 
one  school  district,"  and  may  vote  bonds 
without  a  prior  petition  of  the  voters,  so 
that  the  statute  itself  absolutely  fixes  the 
status  of  the  school  district  as  to  whether 
It  is  under  subdivision  14  or  under  the  gen- 
eral school  law.  Chicago,  B.  &  Q.  R.  Co.  v. 
School  District,  supra,  so  considers  It,  and 
I  think  correctly;  and  It  says  that  the  class 
to  which  the  district  belongs  is  fixed  by  the 
statute  and  depends  upon  the  population  of 
the  city,  and  not  upon  the  population  of  the 
district  It  refuses  to  enjoin  the  tax,  be- 
cause the  city  of  Mlndra  does  not>  contain  1,- 
uOO  inhabitants,  and  therefore  the  statute 
would  not  place  it  in  the  class  described  In 
subdivision  14,  but  in  the  other  class. 

The  purpose  of  the  statute  that  provides 
that,  where  a  school  district,  has  operated 
for  a  year  or  more,  it  shall  be  deemed  a  cor- 
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poratlon  and  qnallfled  to  act  as  a  district  is 
very  plain.  It  is  pointed  out  in  the  cases 
tbat  are  cited  in  the  majority  opinion.  Some 
of  tbem  were  actions  in  quo  warranto  to  dis- 
solve the  district,  and  the  court  takes  occa- 
sion to  point  out  what  the  effect  would  be  If 
n  school  district  should  be  so  dissolved.  The 
ordinary  procedure^  to  appoint  a  receiver 
to  take  possession  of  the  property  and  admin- 
ister it,  or  any  other  recognized  procedure 
upon  the  dissolving  of  a  supposed  corpora- 
tion, would  be  very  disastrous  in  such  case. 
But  surely  the  purpose  of  the  statute  was 
not  to  enable  a  sdiool  district,  which  had 
been  by  the  statute  placed  in  one  class,  to 
transfer  itself  into  another  and  so  enlarge 
its  powers.  I  cannot  conceive  wliat  would  be 
gained  by  such  a  law  as  that,  or  why  the  Leg- 
islature should  have  any  such  purpose.  The 
majority  opinion  overrules  the  case  of  Chi- 
cago, B.  &  Q.  R.  Co.  ▼.  School  District,  su- 
pra, in  very  few  words.  It  la  virtually  said 
that  if  the  court  then  had  known  of  this 
statute,  or  if  this  statute  had  been  relied  up- 
on, the  decision  tn  that  case  would  have  been 
very  different — that  is,  that  the  decision  Is 
entirely  wrong ;  but  the  court  was  excusable, 
because  it  was  not  told  of  the  statute  pro- 
viding that  when  a  district  has  existed  for 
one  year  it  could  do  whatever  it  chose  to  do. 
I  think  that  the  decision  In  that  case  is  right 
and  ought  to  be'  followed. 

ROSE,  J.,  also  dissents. 


JOYCE  V.  STATE.    (No.  16,803.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(Syllaliu  hv  the  Court.) 

J.  Cbiminai,  Law  (S  422*)— Evidewce— Acts 
or  Joint  Pabties. 

Where  a  peAon  is  charged  with  a  sab- 
•tantive  offense,  of  such  a  nature  that  he  must 
.  be  present  at  the  time  of  its  commission  in  or- 
der to  support  a  conyiction,  the  acts  of  any  oth- 
ers who  are  associated  with  bim  in  the  com- 
mission of  the  crime,  in  furtherance  of  the  com- 
mon design,  may  be  admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (3ent.  Dig.  i§  984-»88;   Dec.  Dig.  |  422.*] 

2.  iNDICniENT     ANO     INFOBMATION     ({     60*)— 
CONCEBTED  DeSIQN— AVERMENTS. 

Where  the  gist  of  the  offense  charged  is  not 
the  conspiracy,  but  is  a  substantive  act,  of 
which  one  or  more  may  be  guilty,  it  is  not  es- 
sential that  the  fact  of  conspiracy,  or  that  the 
crime  was  committed  in  pursuance  of  a  con- 
certed design,  be  averred  in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  i  60.*] 

3.  Indictment  and  Infobiiation  (|  124*)— 
Joint  Indictment. 

And  in  such  case  the  fact  that  the  persons 
concerned  in  the  common  crime  are  not  jointly 
indicted  makes  no  difference. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ||  334-100;  Dec. 
Dig.  I  124.*] 


4.  Cbiminal  Law  (|  427*)— ETtoxROB-OBDEB 

OF  Pboof. 

The  order  of  proof  is  within  the  discretion 
of  the  trial  court,  and  in  such  a  case  It  is  not 
essential  that  proof  of  the  existence  of  a  con- 
spiracy be  first  made,  in  order  that  evidence 
may  lie  received  of  acts  of  one  associated  with 
the  accused  iit  the  common  design. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1012-1017;  Dec.  Dig.  { 
427.*] 

Error  to  District  0>urt,  Pierce  County; 
Welch,  Judge. 

Harry  Joyce  was  convicted  of  burglary, 
and  brings  error.    AfBrmed. 

H.  F.  Barnhart,  D.  H.  Sullivan,  and  M. 
H.  Leamy,  for  plaintiff  in  error.  Grant  G. 
Martin,  W.  T.  Thompson,  G.  W.  Ayres,  and 
Chas.  H.  Stewart,  for  the  State. 

LETTON,  J.  At  some  Ume  during  the 
night  of  January  18,  1909,  the  vault  of  the 
Farmers'  State  Bank,  at  Hadar,  Neb.,  was 
entered  by  burglars,  the  safe  blown  open, 
and  the  money  therein  stolen.  Harry  Joyce, 
the  accused,  was  tried  and  convicted  on  an 
Information  charging  burglary  by  the  use  of 
nitroglycerin  and  larceny  of  the  money 
in  the  safe.  The  evidence  on  the  part  of  the 
state  is  to  the  effect  that  one  Morrison  and 
Riley  were  with  the  accused  in  Sioux  City, 
Iowa,  early  in  January,  1909,  where  they 
were  arrested  by  the  chief  of  police  and  held 
in  custody  until  the  12th  of  that  month. 
While  thus  detained,  their  photographs  were 
taken  and  measurements  made.  They  were 
seen  in  Sioux  City  on  the  13th  and  14th  of 
January,  and  Morrison  and  Rlley  were  seen 
there  again  on  the  20th  and  21st  The  pro- 
prietor of  a  rooming  house  in  Norfolk,  Neb., 
testifies  that  he  rented  a  room  on  the  even- 
ing of  January  15tb  to  Morrison,  Joyce,  and 
Riley,  that  be  saw  them  on  the  16th  and  on 
the  night  of  the  17th,  but  not  afterwards. 
The  cashier  of  the  t>ank  at  Hadar  saw  Mor- 
rison in  the  t>ank  both  in  the  forenoon  and 
afternoon  of  the  16th,  when  she  changed 
some  money  for  him  and  sold  him  a  small 
draft:  he  giving  his  name  to  her  as  J.  W. 
Morrison.  A  bartender  in  Hadar  also  saw 
Morrison  on  several  occasions  on  that  day. 
Mrs.  Stanfleld,  a  nurse  by  occupation,  who 
lived  close  to  the  railroad  station  at  Norfolk, 
which  is  about  five  miles  from  Hadar,  testi- 
fied that  early  on  the  morning  of  the  19th 
the  accused  and  Morrison  came  to  her  house 
and  requested  her  to  dress  a  wound  upon 
Joyce's  hand,  saying  that  the  injury  was  a 
cut,  to  which  she  replied  that  it  was  a  bum. 
She  further  testified  that  the  wound  was  a 
bum  at  the  base  of  the  thumb,  and  on  the  palm 
of  the  hand,  and  that  she  applied  an  antisep- 
tic dressing.  A  knife  of  peculiar  shape  was 
found  in  the  vault  among  the  debris  on  the  . 
morning  after  the  explosion.  A  hardware 
dealer  at  Norfolk  testifies  that  he  sold  such 
a  knife  to  Morrison,  or  to  a  man  who  strong- 
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ly  resembled  him,  on  tbe  15th  or  16th  of  Jan- 
uary.  The  principal  defense  was  an  alibi, 
supported  by  the  testimony  of  the  accused 
himself,  and  of  other  witnesses  more  or  less 
reputable.  There  was  also  evidence  tending 
to  show  the  absence  of  a  scar  on  Joyce's 
hand  about  six  weeks  after  the  burglary. 

It  la  contended  In  this  court  that  the  ver- 
dict is  not  sustained  by  snflSclent  evidence, 
and  that  it  is  contrary  to  law.  As  to  the 
first  point:  Tbe  evidence  is  purely  circum- 
stantial, but  it  is  indeed  seldom  that  persons 
seeking  to  commit  such  a  crime  invite  eye- 
witnesses to  the  act  The  evidence  seems 
amply  suflScient  to  connect  Morrison  with 
the  commission  of  the  offense,  and  while  it 
is  possible  that  the  burn  upon  tbe  hand  of 
Joyce  was  not  received  at  tbe  time  of  tbe  ex- 
plosion which  wrecked  the  safe.  It  is  a  singu- 
lar circumstance  that  these  men  should  be 
associated  together  for  some  time  and  imme- 
diately before  the  burglary,  and  should  ap- 
pear together  at  5  o'clock  in  the  morning 
immediately  after  the  burglary,  with  a 
wound  on  tbe  hand  of  the  accused,  which  he 
said  was  a  cut  made  by  a  barbed  wire,  but 
which  is  shown  to  have  been  a  bum,  and 
that  afterwards  they  returned  to  their  for- 
mer haunt  in  the  slums  of  a  neighboring 
city.  It  is  true  these  circumstances  may  only 
be  coincidences  ;  but  such  a  concurrence  of  in- 
criminating circumstances  goes  far  to  satis- 
fy the  mind  that  the  only  reasonable  hy- 
pothesis upon  which  they  can  be  explained 
is  that  of  the  guilt  of  the  defendant.  Ju- 
rors are  properly  governed  In  weighing  the 
probative  effect  of  such'  testimony  by  the 
common  experiences  of  everyday  life,  and 
while  the  circumstances  may  have  been  sus- 
ceptible of  explanation  consistent  with  the 
innocence  of  the  accused,  the  fact  that  the 
testimony  was  met  with  denial,  and  not 
with  explanation,  was  evidently  considered. 
We  believe  the  evidence  supports  the  verdict. 

At  the  trial  the  Introduction  of  certain 
photographs  which  were  taken  under  the 
direction  of  the  chief  of  police  in  Sioux  City 
was  objected  to.  Tbese  photographs  had 
been  used  in  the  search  for  the  guilty  per- 
sons, and  while  it  is  probable  that  the  use 
of  the  photograph  of  the  accused  during  the 
trial  of  the  case  was  unnecessary,  there  is  no 
contention  made  that  it  was  not  a  true  pre- 
sentment of  his  physiognomy,  and  it  is  not 
shown  that  he  suffered  any  prejudice  by  rea- 
son of  his  picture,  as  well  as  his  bodily  pres- 
ence, being  before  the  Jury. 

Instmctton  No.  1  given  at  the  request  of 
the  state  la  complained  of.  This  Instruction 
is  as  follows :  "If  you  find  beyond  a  reason- 
able doubt  from  the  evidence  that,  at  and 
before  the  time  of  the  commission  of  the 
crime  charged  in  tbe  information,  there  ex- 
isted a  common  purpose  to  rob  said  bank, 
between  the  defendant  and  one  James  Morri- 
son, or  between  defendant  and  James  Morri- 
son and  any  other  person,  and  further  find 
beyond  reasonable  doubt  that  such  common 


purpose  continued  until  the  commission  of 
said  crime  by  one  or  more  of  said  conspira- 
tors, then  the  acts  and  declarations  of  ei- 
ther of  said  conspirators  in  preparing  for 
and  committing  said  crime  are  tbe  acta  and 
declarations  of  each  of  them.  And  in  de- 
termining whether  or  not  -such  conspiracy 
existed  on  the  part  of  the  defendant  herein, 
you  will  carefully  consider  all  the  evidence 
in  this  case  as  to  the  acts  of  the  defendant 
before  and  after  the  time  said  crime  was 
committed,  together  with  all  tbe  other  evi- 
dence in  this  case."  The  accused  contends 
that  the  acts  and  declarations  of  a  party  not 
named  in  the  indictment  as  a  conspirator, 
or  designated  therein  as  unknown,  cannot  be 
proved,  and  further  that  the  evidence  falls 
to  show  that  a  common  design  was  formed  in 
the  mind  of  tbe  defendant  and  Morrison  to 
commit  the  crime  charged. 

We  are  of  opinion  that,  where  a  person  is 
charged  with  a  substantive  offense  of  such  a 
nature  that  he  must  be  present  at  the  time 
of  its  commission  in  order  to  support  a 
conviction,  the  acts  of  any  others  who  are 
associated  with  him  In  the  commission  of 
the  crime,  in  furtherance  of  the  common  de- 
sign may  be  admitted  in  evidence  (Green- 
leaf  on  Ejvldence  [16th  Ed.]  vol.  3,  {  94),  and 
that  where  the  gist  of  the  offense  charged  is 
not  the  conspiracy,  but  is  a  substantive  act 
of  which  one  or  more  may  b*  guilty,  it  Is  not 
essential  that  the  fact  of  conspiracy,  or  that 
the  crime  was  committed  in  pursuance  of  a 
concerted  design,  be  averred  In  the  Indict- 
ment. Lamb  V.  State,  69  Neb.  212,  95  N.  W. 
1030 ;  Taylor  v.  State,  3  Tex.  App.  109;  Scott 
V.  State,  30  Ala.  503;  Martin  v.  SUte,  89  Ala. 
115,  8  South.  23,  18  Am.  St  Rep.  91.  The 
fact  \hat  the  persons  concerned  in  tbe  com- 
mon crime  are  not  Jointly  indicted  can  make 
no  difference,  because  the  inquiry  la  as  to 
who  was  present  participating  In  the  act,  and 
not  who  has  been  charged  of  Indicted  for  tbe 
offense.  People  v.  McKane,  80  Hun,  322,  30 
N.  Y.  Supp.  100 ;  Taylor  v.  State,  supra ;  San 
Antonio  Oas  Co.  v.  State,  22  Tex.  Civ.  App. 
118,  64  S.  W.  289. 

It  is  contended  that  proof  of  the  conspira*' 
cy  must  first  be  made  before  the  state  can 
show  acts  of  a  co-conspirator;  but  this  is 
drawing  too  artificial  a  line  to  be  compatible 
with  tbe  proper  administration  ot  Justice. 
The  order  of  proof  Is  in  the  discretion  of  tbe 
trial  court  and  the  circumstances  may  be  so 
Interwoven  as  to  make  separate  proof  of 
the  design  and  of  the  substantive  act  impos- 
sible. Clough  T.  State,  7  Neb.  320;  Ream  v. 
State,  52  Neb.  727,  73  N.  W.  227;  8  Bncy.  of 
Evidence,  425,  note  04.  If  the  Jury  believed 
that  the  accused  was  present  with  Morrison 
at  tbe  time  the  burglary  was  committed, 
then,  in  view  of  all  the  other  testimony  with 
regard  to  their  association  together  before 
and  after  tbe  commission  of  the  crime,  the 
acts  and  declarations  of  Morrison  in  pur- 
suance of  the  common  purpose  were  proper- 
ly received  as  evidence  against  him. 
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The  trial  court  seems  to  have  proceeded 
tn  tUB  case  with  commendable  care  and  de- 
liberation, and  the  rights  of  the  accused 
■were  carefully  protected.  The  Jury  were 
Instructed  with  respect  to  the  quantum  of 
proof  necessary  .to  convict  where  the  evi- 
dence was  circumstantial;  they  were  cau- 
tioned as  to  the  weight  to  be  given  the  testi- 
mony of  detectives,  and  they  were  further  In- 
structed that  the  Information  did  not  charge 
the  crime  of  conspiracy,  and  that.  If  they 
failed  to  find  beyond  a  reasonable  doubt  that 
at  the  time  of  the  commission  of  the  crime 
the  accused  was  present,  aiding  and  assist- 
ing In  breaking  and  entering  the  bank  and 
opening  the  safe  therein  by  the  use  of  nitro- 
glycerin, they  should  And  defendant  not 
guilty. 

We  find  no  prejudicial  error  In  the  rec- 
ord, and  the  judgment  of  the  district  court 
ts  tiierefore  affirmed. 


MORRISON  V.  STATE.    (No.  16,65a) 

(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(Bytlabui  hy  the  Court.) 

1.  Bdbqijuit  ({  41*)  —  Evidence  —  Sum- 

CIENCY. 

A  defendant  may  be  convicted  of  the  crime 
of  "burglary  witli  explosives"  upon  circumstan- 
tial evidence  alone.  The  evidence  in  this  case 
it  held  to  be  sufficient  to  support  the  conviction. 
[EM.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  H  94-108;  Dec.  Dig.  |  41.*] 

2.  BUKOLABT  (i  86*)— Btidercb— Admissibii.- 

ITT. 

In  a  trial  for  burglary  it  is  competent  for 
the  prosecutor  to  prove  that  an  article  found  at 
the  scene  of  the  crime  immediately  after  the 
burglary  was  discovered  was  the  property  of 
the  defendant,  and  was  sold  to  him  shortly  be- 
fore the  crime  was  committed.  The  party  who 
sold  the  article  to  the  defendant,  if  otherwise 
qualified,  is  a  competent  witness  for  that  pur- 
pose. 

[Eld.  Note. — For  other  cases,   see   Burglary, 
Cent  Dig.  f  90;  Dec.  Dig.  |  36.*] 

S.  CanaiiAL  Law  (|  442*)— Evidknob— Docu- 

HENTABT    EVIDENCE. 

If  the  cashier  of  the  bank  burglarized  testi- 
fies that  she  sold  a  draft  to  defendant  at  the 
bank  shortly  before  the  burglary,  and  that  the 
draft  which  she  produces  at  the  trial  is  in  her 
handwriting,  and  is  the  one  that  she  so  sold 
to  defendant,  an  objection  to  receiving  the  draft 
in  evidence  on  the  ground  that  it  is  not  su£S- 
ciently  identified  is  properly  overruled. 

[Ed.    Note.— For    other   cases,   see   Criminal 
Law,  Dec.  Dig.  i  442.*] 

4.  Cbimiital  Law  (}  1163*)— Bvidence— Ex- 
clusion—Habulbss  Ebbob. 

If  photographs  of  the  defendant  and  his 
supposed  accomplices  are  produced  at  the  trial 
of  a  criminal  case  and  offered  in  evidence  by 
the  state  and  excluded  by  the  court,  it  will  not 
be  presumed  that  the  defendant  was  prejudiced 
thereby.  No  error  on  the  part  of  the  trial  court 
can  be  predicated  upon  such  a  proceeding,  un- 
less it  appears  that  objection  was  made  at  the 
time,  and  that  there  was  some  action  or  ruling 
of  the  court  prejudicial  to  the  defendant 

[Ed.    Note.— For   other   cases,    see    Criminal 
Lew,  Cent  Dig.  |  8096;  Dec.  Dig.  |  1163.*] 


6.   BUBGLABT     (ti     28,     41*)  —  ImfOBMATION— 

Evidence— Use  of  Explosives.- 

Upon  an  information  which  charges  bur- 
glary with  the  use  of  explosives  and  that  nitro- 
glycerine was  the  explosive  used,  it  is  necessary 
to  prove  the  use  of  explosives.  The  evidence 
in  this  case  is  found  to  be  sufficient  for  that 
purpose,  and  also  sufficient  to  prove  that  the 
explosive  used  was  nitroglycerine. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  §{  28,  41.*] 

6.  BuBoLABT  ({  49*)— Sentence. 

The  penalty  for  the  crime  of  burglary  with 
explosives  prescribed  by  statute  is  imprisonment 
in  the  penitentiary  for  life,  or  for  any  term  not 
less  than  20  years.  The  defendant  in  this  case 
has  served  a  term  in  the  penitentiary  for  bur- 
glary, and  under  the  evidence  a  sentence  of  30 
years  in  the  penitentiary  will  not  be  interfered 
with  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  t  122;  Dec  Dig.  |  49.*] 

Error  to  District  Court,  Pierce  County; 
Welch,  Judge. 

James  Morrison  was  convicted  of  burglary 
with  explosives,  and  brings  error.    Affirmed. 

H.  F.  Bamhart,  D.  H.  Sullivan,  and  M.  H. 
Leamy,  for  plaintiff  in  error.  W.  T.  Thomp- 
son, Geo.  W.  Ayres,  and  Arthur  F.  Mullen, 
for  the  State. 

SEDGWICK,  J.  The  defendant  was  con- 
victed in  the  district  court  for  Pierce  coun- 
ty of  the  crime  of  burglary  with  explosives 
under  section  76918,  Comp.  St  1909.  He  was 
sentenced  to  30  years'  imprisonment  in  the 
penitentiary,  and  has  brought  the  case  here 
for  review. 

The  first  complaint  made  Is  that  the  con- 
viction Is  not  warranted  by  the  evidence.  It 
appears  from  the  record  that  the  state  at- 
tempted to  prove  that  this  defendant,  to- 
gether with  one  Joyce  and  another  party, 
entered  the  Farmers'  &  Merchants*  Bank  of 
Hadar,  in  the  town  of  that  name,  in  Pierce 
county,  on  the  night  of  the  19th  of  January, 
1909,  and  opened  the  bank's  safe  by  the  use 
of  explosives,  and  stole  several  hundred  dol- 
lars of  the  money  of  the  bank.  Said  Frank 
Joyce  was  also  informed  against  and  con- 
victed of  this  alleged  crime,  and  upon  a  re- 
view of  the  record  this  court  affirmed  the 
judgment  of  conviction.  Joyce  v.  State,  130 
N.  W.  291.  It  appears  from  the  opinion  in 
that  case  that  upon  the  trial  the  evidence 
more  strongly  implicated  the  defendant  in 
the  case  at  bar,  and  the  conviction  of  the 
defendant  Joyce  in  that  case  was  sustained 
largely  because  of  the  evidence  showing  his 
association  with  the  defendant  Morrison, 
and  also  showing  that  the  said  Joyce  partici- 
pated with  the  said  Morrison  in  perpetrating 
the  crime.  The  evidence  in  both  cases  Is  en- 
tirely circumstantial,  and  Is  recited  at  some 
length  in  the  opinion  In  the  case  of  Joyce  v. 
State,  supra.  Without  repeating  or  dlscuss- 
ing  the  evidence  there  redted,  it  is  sufficient 
to  say  that  we  think  that  the  verdict  is  am- 
ply supported. 
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The  19th  of  January  of  that  year  was  Sun- 
day, and  on  Saturday  preceding  this  defend- 
ant was  in  the  town  of  Hadar  during  the 
most  of  the  day,  and  was  twice  In  the  bank 
that  was  burglarized,  and  was  Inspecting  the 
toolhouse  from  which  certain  tools  were 
taken  to  be  used  in  the  burglary,  and  was 
without  any  apparent  business  or  purpose  In 
the  town  of  Hadar.  To  explain  his  presence 
in  Hadar  he  testified  that  he  was  selling 
Jewelry  on  the  streets,  and  that  he  sold  three 
several  articles  of  jewelry  in  that  town  that 
day.  His  testimony  upon  this  point  is  whol- 
ly unsupported,  and  no  person  to  whom  he 
sold  or  attempted  to  sell  any  Jewelry  appear- 
ed as  a  witness  In  his  behalf.  The  keeper  of 
a  rooming  house  in  Norfolk,  which  is  about 
five  miles  distant  from  Hadar,  testified  posi- 
tively that  these  three  parties  stayed  at  his 
house  in  Norfolk  during  the  night  of  the 
18th,  and  that  on  Sunday  evening,  the  19th, 
they  were  still  there  until  8  or  »  o'clock; 
the  theory  of  the  state  being  that  they  went 
from  Norfolk  in  the  night  to  perpetrate  the 
burglary.  The  defendant  testifies  that  he 
came  from  Sioux  City.  Iowa,  to  Norfolk  and 
Hadar,  and  that  on  Sunday  morning,  the 
19th,  he  returned  from  Norfolk  to  Sioux  City 
and  was  there  during  Sunday  and  Sunday 
night  He  brings  several  witnesses  to  cor- 
roborate him  in  this  testimony.  One  wit- 
ness, a  Mrs.  Fellman,  testifies  quite  positive- 
ly that  she  saw  the  defendant  at  Sioux  City 
on  Sunday  evening,  the  19th.  She  was,  how- 
ever, not  acquainted  with  the  defendant, 
never  saw  him  before,  and  only  saw  him 
then  two  or  three  minutes  in  a  company  of 
seven  or  eight  young  men,  who  were  at  that 
time  drinking  and  carousing.  The  remain- 
ing witnesses  who  support  the  defendant  in 
his  evidence  of  an  alibi  are  of  very  question- 
able character.  One  of  them  has  been  in  the 
penitentiary  for  burglary;  two  others  were 
saloon  keepers,  or  connected  with  saloons 
where  the  defendant  and  his  associates  spent 
a  considerable  part  of  their  time ;  and  though 
their  evidence  Is  direct  and  positive,  the 
jury  was  not  compelled  to  believe  their  state- 
ments, contradicted  as  they  were  by  witness- 
es known  by  the  Jury  to  be  respectable  and 
competent  people. 

There  is  some  complaint  made  in  regard 
to  the  manner  in  which  the  court  submitted 
the  question  of  an  alibi  to  the  Jury.  The 
usual  instruction  was  given  and  we  have  not 
discovered  any  error  in  that  connection. 

There  was  evidence  that  a  knife  was  sold 
to  the  defendant  in  Hadar  on  Saturday  be- 
fore the  burglary,  and  a  similar  knife  was 
found  in  the  bank  immediately  after  the  bur- 
glary was  discovered.  The  dealer  who  sold 
the  kUlte  was  allowed  to  testify  that  the 
knife  found  was  the  one  sold  by  him  to  the 
defendant,  and  the  knife  was  offered  and  re- 
ceived in  evidence  over  the  objection  of  the 
defendant.  This  is  complained  of,  but  we  do 
not  find  any  error  in  this  ruling.  It  was 
for  the  Jury  to  determine  wliettaer  the  wit- 


ness who  identified  the  knife  was  competent 
to  do  so,  and  the  force  of  this  evidence  was 
entirely  for  the  consideration  of  the  Jury. 

On  the  afternoon  of  Saturday  before  the 
burglary  the  defendant  bought  a  draft  for 
$2  at  the  bank  that  was  afterwards  burglar- 
ized, and  this  draft  was  received  in  evidence 
over  the  objection  of  the  defendant.  The 
objection  is  that  no  sufficient  foundation  was 
laid.  The  cashier  of  the  bank  identified  the 
draft  and  testified  that  it  was  in  her  hand- 
writing, and  that  she  made  it  out  and  sold  it 
to  the  defendant.  This  was  a  Buflldent 
foundation,  and  there  was  no  error  In  reodv- 
ing  it  in  evidence. 

•Several  photos  were  produced  upon  the 
trial  and  Identified  as  the  photos  of  the  de- 
fendant and  of  two  supposed  accomplices. 
These  photos  were  afterwards  offered  in  evi- 
dence, but  upon  objection  of  the  defendant 
they  were  excluded  by  the  court  It  was 
complained  that  producing  them  in  court  and 
exhibiting  them  to  the  jury  was  prejudicial 
to  the  defendant.  We  have  not  found  that 
any  objection  was  made  at  the  time  to  this 
proceeding,  or  that  the  attention  of  the  court 
was  called  to  any  possibility  of  prejudice  to 
the  defendant  arising  therefrom,  and  there 
is  no  reference  in  the  brief  to  any  such  ob- 
jection in  the  record.  It  Is  too  late  now  to 
complain  of  a  proceeding  that  was  acquiesc- 
ed in  at  the  time,  even  if  it  should  appear 
that  the  defendant  was  prejudiced  thereby, 
which  Is  not  very  apparent  frbm  this  record. 

It  was  necessary  under  this  Information 
to  show  that  explosives  were  used  in  com- 
mitting the  burglary,  and  as  the  informa- 
tion alleges  that  the  explosive  used  was  ni- 
troglycerine, it  was  thought  necessary  to  in- 
troduce evidence  of  that  fact  It  is  com- 
plained that  the  evidence  is  not  sufficient  to 
show  that  It  was  nitroglycerine  that  was 
used.  A  witness  was  examined  to  explain 
the  nature  and  effect  of  nitroglycerine,  and 
he  described  its  properties  and  appearance. 
He  lud  examined  the  premises,  including  the 
vault  and  safe,  after  the  burglary,  and  tes- 
tified that  from  the  things  he  had  observed 
there  he  was  able  to  testify  what  explosive 
was  used,  and  that  it  was  nitroglycerine. 
He  also  testified  that  nitroglycerine  entered 
more  or  less  into  all  explosives  that  were 
used  In  such  work.  This  evidence  was  whol- 
ly uncontradicted,  and  we  think  that  it  was 
sufficient  to  support  the  information  in  this 
respect,  even  if  it  should  be  held  necessary 
to  make  such  proof,  which  we  do  not  decide. 

The  defendant  appears  to  be  a  profession- 
al. He  has  already  s»ved  a  term  of  im- 
prisonment for  burglary.  The  penalty  pre- 
scribed by  statute  for  this  crime  is  imprison- 
ment in  the  penitentiary  for  life,  or  for  any 
term  not  less  than  20  years,  and  under  such 
a  statute  the  sentence  of  30  years  in  this 
case  is  not  excessive. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  district  court  li  affirmed. 


Digitized  by 


Google 


Neb.) 


STATE  T.  CHICAGO,  B.  &  Q.  R.  CO. 


295 


STATE  ▼.  CTIICAGO,  B.  &  Q.  B.  CO. 

(No.  16,533.) 

(Supreme  Court  of  Nebraska.     Feb.  28,  1911.) 

(St/ltabut  by  the  Court.) 

1.  COCBTS    (J    206*)— SUPBEME    COUBT— JUBIB- 
DICTION. 

By  the  proTiaions  of  the  Constitution  this 
<x>art  has- original  Jurisdiction  of  all  civil  cases 
in  which  the  state  u  a  party.    Article  6,  i  2. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  206.*] 

2.  Courts  (5  206*)— Supbeme  Coxtbt-Obio- 

INAI.   JUBISDICnOR. 

Any  civil  action  in  which  the  state  has 
such  interest  as  that  theaction  may  be  brought 
and  prosecuted  in  the  name  of  the  state  is  with- 
in the  origioal  jurisdiction  of  this  court. 

[EA.  Note. — For  other  cases,  see  Courts,  Dec. 
IMg.  {  206.*] 

3.  INTOXICATINO    LiQUOBS    (J    260*)— INJUNC- 
TION—VIOLATION   OF  LaW--JU8I8DI0TI0N_. 

A  court  of  equity  has  jurisdiction  to  enjoin 
the  violation  by  a  railroad  corporation  of  the 
act  of  1909,  which  forbids  intoxication  and  the 
drinking  of  intoxicating  liquors  upon  railroad 
trains.     Lews  1909,  c.  83. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  260.*] 

4.  Intoxicating  Liquobs  (J  271*)— Injunc- 
tion—Pa  bties-^uri  sdiction  . 

Such  action  is  properly  brought  in  the 
name  of  the  state  by  the  Attorney  General  act- 
ing in  his  official  capacity,  upon  the  applica- 
tion of  the  State  Railway  Commis'sion;  and 
ft'hen  so  brought  this  court  has  original  juris- 
diction thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  8'271.»] 

Barnes,   J.,   dissenting. 

Action  by  tbe  State  against  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company. 
Demurrer  to  petition  overruled. 

W.  T.  Thompson  and  G.  G.  Martin,  for 
tbe  State.  Jas.  E.  Kelby  and  H.  F.  Rose, 
for  defendant. 

SEDGWICK,  J.  This  Is  an  original  action 
in  this  court,  b^un^in  the  name  of  the  state 
by  the  Attorney  General  upon  the  applica- 
tion of  the  State  Railway  Commission.  Tbe 
petition  alleges  that  defendant  Is  a  corpora- 
tion authorized  to  do  business  in  this  state, 
and  that  the  business  which  it  Is  authorized 
to  do  "is  the  building  and  operation  of  pub- 
lic iUghways  in  said  state  for  the  carriage 
and  transportation  of  persons  and  property 
within  and  through,  and  In  and  out  of,  said 
state  for  hire  and  profit  That  defendant 
has  l>een  for  many  years  last  past,  and  now 
la,  operating  about  2,000  miles  of  railroad  in 
tbe  state  of  Nebraska,  carrying  thereon  and 
thereover  passengers  and  freight,  both  state 
and  interstate;  and  that  on  many  of  its 
passenger  trains  in  said  state  It  maintains 
and  hauls  dining  and  buffet  cars  for  the 
convenience  and  accommodation  of  its  pas- 
sengers, and  for  profit  and  'benefit  to  de- 
fendant." That,  notwithstanding  the  provi- 
sions and  prohibitions  of  the  statute  herein- 


after set  forth,  "the  said  defendant,  by  and 
through  its  employee,  agents,  conductors,  and 
porters,  has  been  continuously  for  many 
years  last  past,  and  now  is,  furnishing,  sup- 
plying, and  selling  to  its  passengers  patroniz- 
ing said  dining  and  buffet  cars,  through  its 
servants,  agents,  conductors,  and  porters,  in 
and  upon  its  said  dining  and  buffet  cars  in 
the  state  of  Nebraska,  intoxicating,  malt, 
spirituous,  and  vinous  liquors  without  Itself, 
or  its  porters,  servants,  agents,  or  conduc- 
tors first  having  procured  a  lic^ise  to  sell 
such  liquors  in  the  counties  through  which  it 
hauls  its  said  dining  and  buffet  cars  in  the 
state  of  Nebraska."  It  specified  45  counties 
of  the  state  through  which  the  defendant  so 
operates,  and  alleges :  "That  the  sales  of 
said  liquors  on  said  cars  are  unlawfully 
made,  and  said  liquors  are  unlawfully  suf- 
fered and  permitted  by  defendant.  Its  agents, 
conductors,  employes,  and  porters,  to  be 
drunk  thereon ;  that  the  attention  of  defend- 
ant has  been,  by  the  Nebraska  State  Railway 
Commission,  repeatedly  called  to  the  fact 
that  such  liquors  were  and  are  being  unlaw- 
fully sold  on  Its  said  cars ;  that  said  Commis- 
sion has  urged  and  requested  defendant  to 
desist  from  selling  said  liquors  on  said  cars ; 
yet,  notwithstanding  said  notice  and  request 
by  said  Commission,  defendant  has  failed, 
neglected,  and  refused  to  discontinue  said 
unlawful  conduct,  and  still  falls,  neglects, 
and  refuses  to  respect  the  laws  of  the  state 
of  Nebraska  in  that  behalf  and  the  request 
and  demand  of  the  said  Nebraska  State  Rail- 
way Commission;  that  said  dining  and  buf- 
fet cars  on  which  said  intoxicating  liquors 
are  by  defendant,  its  agents,  conductors,  em- 
ployes, and  porters  so,  as  aforesaid,  unlaw- 
fully sold  and  suffered  and  permitted  to  be 
drunk  are  attached  to  and  hauled  by  its  fast 
limited  passenger  train,  which  do  not  stop  at 
all  its  stations  on  Its  lines,  but  only  at  a 
limited  number  thereof,  making  rapid  run.s 
aud  crossing  oounty  lines  without  stopping 
and  stopping  only  a  few  minutes  at  larger 
stations,  thereby  making  it  impossible  for 
county  and  prosecuting  attorneys  to  locate 
the  exact  county  where  sales  are  made,  the 
name  or  names  of  the  individual  or  In* 
dlvlduals  through  whom  tbe  sale  or  sales  are 
made,  the  name  or  names  of  the  person  or 
persons  to  whom  the  sale  or  sales  are  made, 
thus  rendering  it  practically  Impossible  for 
such  county  attorneys  to  bring  and  success- 
fully prosecute  criminal  actions  for  individ- 
ual violations  of  the  law.  Moreover,  it  Is 
rendered  practically  impossible  to  make  ar- 
rests of  persons  on  said  trains  without  inter- 
fering with  and  delaying  Interstate  com- 
merce and  the  carrying  of  the  United  States 
malls ;  and  to  secure  al)edlence  to  and  respect 
for  the  laws  of  the  state  of  Nebraska  in  the 
premises,  the  state  is  without  any  adequate 
remedy  or  means  of  redress,  except  in  a 
court  of  equity  by  injunction  to  restrain  de- 
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fendant,  Its  officers,  agents,  serTants,  con- 
ductors, employes,  and  porters  from  violat- 
ing said  law.  That  defendant  did  not  have, 
and  has  not  now,  any  express  power  or  an- 
thorlty  under  its  articles  ot  Incorporation  or 
charter  to  sell  Intoxicating  liquors  within 
the  state  of  Nebraska,  nor  is  the  power  or 
authority  to  sell  intoxicating  liquors  one  of 
the  implied  powers  of  such  corporation,  nor 
is  such  sale  incidentally  necessary  to  enable 
defendant  to  carry  Into  effect  its  express  or 
chartered  powers  as  a  corporation,  and  all 
sales  of  intoxicating  liquors  that  are  being 
made  and  have  been  made  by  defendant  are 
ultra  yires ;  and  that  the  sale  of  intoxicating 
liquors  by  and  on  the  part  of  defendant  con- 
stitutes an  excess  and  abuse  of  its  corporate 
franchise,  a  yiolatlon  of  public  law  to  the 
public  determent,  productive  of  public  mis- 
chief, tends  to  defeat  public  policy,  and  con- 
stitutes a  continuous  nuisance  that  cannot 
be  stopped  or  abated,  except  by  injunctive 
order  made  and  Issued  in  and  by  a  court  of 
equity."  The  petition  also  asks  for  a  tem- 
porary injunction  against  the  defendant,  re- 
straining and  enjoining  the  defendant,  "its 
agents,  officers,  servants,  conductors,  em- 
ployes, and  porters,  from  selling  intoxicating, 
malt,  spirituous,  or  vinous  liquors  to  its 
passengers  or  others  on  its  said  dining  and 
buffet  car  or  cars,  or  on  any  other  of  its 
said  cars,  in  its  trains  carrying  passengers  in 
any  of  the  counties  in  the  state  of  Nebraska 
through  which  the  same  are  hauled,  in 
which  defendant  has  not  first  procured  a  li- 
cense to  sell  said  liquors,  and  enjoining  and 
restraining  said  defendant,  its  agents,  of- 
ficers, servants,  conductors,  employes,  and 
porters,  from  suffering  and  allowing  said 
liquors  to  be  drunk  upon  its  passenger  trains 
within  the  state  of  Nebraska ;  that  upon  the 
final  hearing  of  this  cause  said  Injunction 
be  made  perpetual." 

To  this  petition  the  defendants  have  filed 
a  general  demurrer  upon  two  grounds: 
First.  "The  court  has  no  jurisdiction  of  the 
subject-matter  of  the  action."  Second.  "The 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  The  statute  for- 
bids the  selling  of  intoxicating  liquors  in  this 
state  without  first  obtaining  a  license  there- 
for, and  in  1909  the  Legislature  enacted  a 
statute  entitled,  "An  act  to  prevent  intoxica- 
tion and  the  drinking  of  Intoxicating  liq- 
uors on  passenger  trains  and  coaches  in  the 
state  of  Nebraska,  and  providing  a  penalty 
for  failure  to  enforce  the  provisions  there- 
of." Laws  1909,  c.  83.  The  act  appears  as 
section  42o5cl  to  4255c4  of  the  Compiled 
Statutes  of  1909.  The  first  section  of  the 
act  is  as  follows:  "It  shall  be  unlawful  for 
any  person  to  be  found  in  a  state  of  intoxi- 
cation or  to  drink  Intoxicating  liquors  of  any 
kind,  as  a  beverage  upon  any  railway  pas- 
senger train,  coach,  closet  or  vestibule  there- 
of, (r  platform  connected  therewith,  while 
said  passenger  train  or  coach  is  in  the  serv- 


ice of  passenger  transportation  within  this 
state;  and  all  conductors  finding  any  per- 
.son  in  a  state  of  intoxication  or  drlnklng^ 
Intoxicating  liquors  of  any  kind,  as  a  bever- 
age, upon  said  train  or  trains,  are  hereby  au- 
thorized and  empowered  to  remove  such  per- 
son  from  the  train,  and  if  any  person  found 
drinking  Intoxicating  liquors  thereon  shall 
not  desist  or  abstain  Immediately  after  being- 
advised  to  so  do  by  such  conductor,  then 
such  intoxicated  person  or  persons  drinking 
Intoxicating  liquors,  of  any  kind  as  a  bever- 
age upon  said  train,  may  be  removed  by  sucb 
conductor  at  the  first  station  at  which  the 
train  may  stop,  having  a  depot  and  a  depot 
platform,  provided  that  such  removal'  shall 
not  take  place  in  the  night  time,  unless 
there  are  people  upon  said  platform  in  whose 
charge  such  person  so  removed  may  be  plac- 
ed; and  if  the  person  removed  has  any  un- 
used portion  of  his  ticket  for  transportation, 
the  conductor  so  removing  him  from  said 
train  shall  furnish  the  i>er8on  so  removed 
with  a  written  statement  showing  the 
amount  of  such  unused  transportation,  and 
the  same  shall  entitle  the  holder  to  a  refund, 
from  the  railroad  company  Issuing  the  same, 
of  the  value  of  the  unused  transportation, 
which  shall  be  payable  at  any  station  of  the 
company  where  tickets  are  sold,  upon  de- 
mand and  surrender  of  the  conductor's  writ- 
ten statement  aforesaid."  The  second  sec- 
tion makes  it  a  misdemeanor  for  any  person 
to  be  found  In  an  Intoxicated  condition  rid- 
ing upon  railroad  trains  or  found  drinking 
intoxicating  liquors  of  any  kind  as  a  beverage 
after  having  been  ordered  to  desist  there- 
from by  the  conductor,  while  on  such  train. 
The  third  section  makes  It  the  duty  of  the 
railroad  companies  to  keep  the  provisions 
of  this  act  In  plain,  legible  print  posted  in 
some  conspicuous  place  in  each  and  every 
passenger  coach,  sleeping  or  dining  car;  and 
the  fourth  section  of  the  act  makes  it  the 
duty  of  the  Nebraska  State  Railway  Com- 
mission "to  see  that  the  provisions  of  this  act 
are  enforced." 

The  first  question  presented  is  as  to  the 
jurisdiction  of  this  court  The  original  ju- 
risdiction of  this  court  is  derived  from  the 
Constitution.  Legislation  cannot  enlarge  or 
restrict  it.  The  Constitution  gives  this  court 
original  jurisdiction  of  all  "civil  cases  in 
which  the  state  is  a  party."  Article  6,  {  2. 
If  an  action  of  this  nature  can  properly  be 
brought  by  the  state,  this  court  has  original 
jurisdiction  thereof.  The  question  of  juris- 
diction, then,  depends  upon  the  two  proposi- 
tions: First,  is  this  a  matter  of  equitable 
cognizance?  Second,  if  it  is,  is  the  state,  as 
such,  the  proper  party  to  prosecute  the  ac- 
tion? The  courts  of  this  state,  so  far  as  we 
are  aware,  have  never  been  called  upon  to 
enjoin  the  sale  of  liquor,  nor  to  enjoin  any 
action  that  did  not  affect  property  rights, 
nor  directly  Interfere  with  personal  rights 
or  privileges.    This  action  bo  far,  then,  Is 
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without  precedent  in  tbls  state.  Bnt  this  ia  | 
not  a  reason  for  refusing  the  aid  of  a  court 
of  eqnlty.  The  jurisdiction  of  such  courts 
arose  from  the  necessity  of  adapting  new 
remedies  to  new  conditions.  It  is  the  duty 
of  a  court  of  equity,  as  was  said  by  an  early 
EngUsh  chancellor,  to  "adapt  its  practice  and 
course  of  proceeding,  as  far  as  possible,  to 
the  existing  state  of  society,  and  to  apply 
Its  Jurisdiction  to  all  those  new  cases  which, 
from  tlie  progress  daily  making  in  the  af- 
fairs of  men,  must  continually  arise,  and  not 
from  too  strict  an  adherence  to  forms  and 
mles  established  under  very  different  dr- 
comstances,  decline  to  administer  justice  and 
to  enforce  rights,  for  which  there  is  no  other 
remedy,"  and  Judge  Redfleld  remarks  that 
tbls  language  of  the  chancellor  "is  certain- 
ly worthy  of  the  ablest,  the  wisest,  and  best 
Judges  who  ever  administered  the  chancery 
law  of  England  or  America."  2  Redfleld  on 
the  Law  of  Railways  (6th  Ed.)  p.  366.  We 
are,  then,  to  inquire  whether  this  proceeding 
la  founded  on  reason  and  justice  and  comes 
'Within  the  fundamental  and  long  established 
principles  of  equity  jurisprudence.  State  ▼. 
Crawford,  28  Kan.  726,  42  Am.  Kep.  182. 
It  wOl  be  conceded  that  equity  will  not  in- 
terfere to  punish  crime;  it  will  not  enjoin 
actions  solely  because  they  are  forbidden  by 
the  criminal  law.  The  criminal  law  is  to  be 
enforced  by  prosecution  for  its  violation,  in 
which  the  right  of  trial  by  jury  must  remain 
Inviolate.  But  the  jnrlsdictlon  of  a  court  of 
eqnlty  "is  not  ousted  by  the  fact  that  the 
obstructions  are  accompanied  by  or  consist 
of  acts  in  themselves  violations  of  the  crim- 
inal law."  In  re  Debs,  158  U.  S.  565,  15  Sup. 
Ct  900,  39  L.  Ed.  1092.  If  the  facts  are  such 
as  to  require  equitable  action,  those  courts 
wQl  apply  the  remedy,  although  the  act  en- 
Joined  is  criminal  and  may  be  punished  as 
sncb.  "The  penalty  for  a  violation  of  such 
Injunction  Is  no  substitute  for,  and  no  de- 
fense to,  a  prosecution  for  criminal  offenses 
committed  In  the  course  of  such  violation." 
In  re  Debs,  supra.  The  opinion  of  Mr.  Jus- 
tice Brewer  in  the  case  above  cited  is  un- 
usual, even  in  the  work  of  that  eminent  jur- 
ist, for  its  clearness  of  expression  ^n  the  ap- 
plication of  established  principles  to  new 
conditions,  and  while  we  derive  much  as- 
sistance from  that  opinion.  It  contains  one 
expression  which  has  caused  the  writer 
much  hesitation  and  careful  study.  At  page 
693  of  158  U.  S.,  at  page  910  of  15  Sup.  Ct 
(39  L.  Ed.  1092).  of  the  official  report  the 
author  says:  "Something  more  than  the 
threatened  commission  of  an  offense  against 
the  laws  of  the  land  Is  necessary  to  call  in- 
to exercise  the  injunctive  powers  of  the 
court.  There  must  be  some  interferences, 
actual  or  threatened,  with  property  or  rights 
of  a  pecuniary  nature,  but  when  such  inter- 
ferences appear  the  jnrlsdictien  of  a  court 
of  equity  arisel,  and  is  not  destroyed  by  the 
ttict  that  tbey  are  accompanied  by  or  are 


themselves  violations  of  the  criminal  law."' 
The  same  great  jurist  said  in  another  case: 
"The  dollar  is  not  always  the  test  of  real 
interest  It  may  properly  be  sacrificed.  If 
anythbig  of  higher  value  be  thereby  attain- 
ed." United  States  v.  Western  Union  Tel. 
Co.  (0.  C.)  50  Fed.  28.  It  seems  to  us  that 
civilization  is  so  far  advanced  that  there  are- 
rights  and  privileges,  not  predicated  upon 
"the  dollar,"  that  are  worthy  of  the  protec- 
tion of  the  state,  and  when  other  means 
fail,  the  principles  of  equity  jurisprudence 
have  sufficient  vitality  to  afford  the  means 
adequate  for  that  purpose. 

There  is  another  element  in  this  case  not 
Involved  In  the  case  considered  by  Mr.  Jus- 
tice Brewer,  and  which,  it  seems  to  us,  is  of 
controlling  importance.  The  defendant  is  a 
public  service  corporation;  it  exercises  the- 
right  of  eminent  domain,  and  is  one  of  the  in- 
strumentalities of  the  state  for  promoting  the- 
public  welfare.  As  such  the  state  exerdses 
a  direct  supervision  and  control  over  it  and 
is  in  a  sense  responsible  for  its  policies  and- 
methods.  The  Supreme  Court  of  Wisconsin, 
quoting  from  Brice  on  Ultra  Vires,  has  said 
that  a  court  of  equity  will  assume  jurisdic- 
tion: "(1)  When  a  corporation  is  abusing 
powers  given  for  public  purposes ;  (2)  or  is 
committing  a  breach  of  trust ;  (3)  or  is  act- 
ing adversely  to  public  policy."  Attorney 
General  v.  Chicago  4  N.  W.  B.  Co.,  35  Wis. 
425,  527.  The  Supreme  Court  of  Indiana  en- 
joined an  Incorporated  social  club  from  con- 
ducting prize  fights,  and  stated  the  law  to  be 
that  "an  injunction  against  the  abuse  of  cor- 
porate privileges  by  conducting  prize  fights, 
win  not  be  denied  because  the  wrongful  acts 
constitute  crimes."  Columbian  Athletic  Club 
V.  State  ex  rel.  McMahan,  143  Ind.  98,  40' 
N.  E.  914.  28  L.  R.  A.  727,  62  Am.  St  Rep. 
407.  In  Kansas  an  action  was  brought  to- 
"perpetually  shut  up  and  abate  the  further 
continuance  of  a  certain  illegal  liquor  sa- 
loon." The  court  declared  that  such  a  sa- 
loon is  a  public  nuisance,  not  only  by  the  ex- 
press provisions  of  their  statute,  but  also 
"from  the  necessary  implications  of  the  stat- 
ute, and  by  the  Indirect  force  of  the  statutes, 
which  make  the  keeping  of  the  saloon,  and' 
the  consummation  of  each  sale  of  intoxicat- 
ing liquors,  criminal  offenses."  The  matter 
Is  discussed  at  large,  and  the  court  concludes 
that  the  relief  ought  to  be  granted  but  for 
the  provisions  of  their  statute,  which  directs 
that  "upon  the  judgment  of  any  court  hav- 
ing jurisdiction,  finding  such  place  to  be  a' 
nuisance  under  this  section,  the  sheriff,  his 
deputy,  or  undersherlff,  or  any  constable  of 
the  proper  county,  or  marshal  of  any  city 
where  the  same  Is  located,  shall  be  directed 
to  shut  up  and  abate  such  place."  State  v. 
Crawford,  supra.  This  is  held  to  be  a  plain 
and  adequate  remedy  at  law,  granting  all  the 
relief  that  a  court  of  equity  could  give. 

Our  statute  does  not  provide  such  a  rem- 
edy at  law.  and  the  conditions  of  this  case- 
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are  qnlte  differoit  from  those  iDVoIved  In 
the  suppression  of  an  ordinary  ill^al  liquor 
saloon.  The  policy  of  our  state  as  regards 
the  matters  herein  complained  of  is  clearly 
marked  out  in  its  legislation.  The  sale  of 
intoxicating  Ilqnors  without  license  Is  ille- 
gal. The  sale  or  use  of  intoxicating  drinks 
on  railroad  trains  la  especially  contrary  to 
the  declared  policy  of  the  state.  There  can 
be  no  doubt  that  It  Is  -within  the  authority 
of  the  Legislature  to  declare  and  enforce  this 
policy.  The  comfort  and  safety  of  the  trav- 
eling public  are  involyed,  as  well  as  other 
ordinary  considerations  usually  thought  suffi- 
cient to  bring  the  subject-matter  of  the  legis- 
lation within  the  police  power  of  the  state. 
Contrary  to  this  policy  of  the  state,  this 
great  corporation,  which  is  peculiarly  sub- 
ject to  the  regulation  and  control  of  the  law- 
making power,  Is  encouraging  and  promot- 
ing the  drinking  of  intoxicating  liquors  by 
its  passengers  on  its  trains,  in  direct  viola- 
tion of  the  laws  of  the  state,  and  in  direct 
violation  of  the  duty  expressly  Imposed  up- 
on it  by  the  statute  which  is  designed  to  pre- 
vent such  practice  in  the  interest  and  for  the 
safety  of  the  people  of  the  state,  for  whose 
service  the  corxwration  was  created,  and 
whose  convenience  and  safety  it  is  required 
by  law  to  serve  and  protect  It  is  doing  this, 
not  "merely  occasionally  or  incidentally,  but 
•  •  •  openly,  publicly,  repeatedly,  contin- 
uously, persistently,  and  in  direct  defiance  of 
the  Constitution  and  statutes  of  the  state. 
This  we  think  makes  them  nuisances  by  the 
necessary  implications  of  the  statutes,  and 
by  the  necessary  but  indirect  force  of  the 
statutes.  The  repeated,  continuous,  and  per- 
sistent violations  of  the  statutes  are  what 
makes  them  nuisances,  independent  of  the 
express  terms  of  the  statute  declaring  them 
to  be  such.  Indeed,  we  would  think  that  ev- 
ery place  where  a  public  statute  is  openly, 
publicly,  repeatedly,  continuously,  persistent- 
ly, and  intentionally  violated  Is  a  public 
nuisance."  State  v.  Crawford,  supra.  In 
that  case  their  statute  provided  a  complete 
and  adequate  remedy,  but  our  statute  has 
failed  to  do  so.  A  reference  to  the  allega- 
tions of  the  petition  above  quoted  will  show 
that  individual  prosecutions,  if  Indeed  prac- 
ticable, are  wholly  inadequate  to  the  situa- 
tion. It  is  not  so  much  a  matter  of  injury 
to  the  several  counties  through  which  these 
trains  pass  or  the  people  thereof,  as  it  is  to 
the  people  of  the  state  generally,  who  trav- 
el through  those  counties.  Experience  shows 
that  the  burden  and  expense  of  enforcing  the 
law  and  vindicating  the  policy  of  the  state 
will  not  be  assumed  by  local  prosecuting  au- 
thorities; and  that  the  probable  failure  of 
such  attempted  prosecutions.  In  a  measure 
at  least.  Justifies  such  inaction. 

We  think  that  these  considerations  re- 
quire courts  of  equity  to  assume  Jurisdic- 
tion, and  also  invest  the  state  with  the  pow- 
er and  duty  to  act    In  the  same  case  to 


which  we  have  so  often  referred  we  find  the 
following  langniage:  "It  is  obvious  from  these 
decisions  that  while  it  is  not  the  province  of 
the  government  to  interfere  in  any  mere  mat- 
ter of  private  controversy  between  individu- 
als, or  to  use  its  great  powers  to  enforce  the 
rights  of  one  against  another,  yet  whenever 
the  wrongs  complained  of  are  such  as  af- 
fect the  public  at  large,  and  are  in  respect  of 
matters  which  by  the  Constitution  are  in- 
trusted to  the  care  of  the  nation,  and  con- 
cerning which  the  nation  owes  the  duty  to 
all  the  citizens  of  securing  to  them  their 
common  rights,  then  the  mere  fact  that  the 
government  has  no  pecuniary  Interest  in  the 
controversy  1^  not  sufllcient  to  exclude  it 
from  the  courts,  or  prevent  it  from  taking 
measures  therein  to  fully  discharge  those 
constitutional  duties."  In  re  Debs,  supra. 
This  seems  also  to  be  the  duty  of  the  state  in 
such  matters  as  are  Intrusted  to  its  care. 

In  State  v.  Pacific  Express  Co.,  80  Neb. 
823,  115  N.  W.  619,  the  original  Jurisdiction 
of  this  court  is  maintained  in  language 
stronger  than  is  necessary  to  Justify  our  Ju- 
risdiction in  this  case.  This  court  speaking 
through  Letton,  J.,  there  declared  the  law 
to  be  that:  "The  jurisdiction  conferred  up- 
on this  court  by  the  Constitution  'in  aU  civil 
cases  in  which  the  state  shall  be  a  party'  is 
not  confined  to  cases  In  which  the  state  has 
a  mere  pecuniary  interest  but  may  extend 
to  all  cases  in  which  the  state,  through  its 
proper  officers,  seeks  the  enforcement  of  pub- 
lic right  or  the  restraint  of  public  wrong. 
•  •  ♦  A  wrong  of  a  nature  which  affects 
the  rights  and  interests  of  people  Uvlng  In 
almost  every  city,  town,  and  village  in  the 
state,  as  well  as  persons  living  in  the  coun- 
try, when  committed  by  a  public  service  cor- 
poration, is  a  public  wrong.  An  action  to 
restrain  such  a  wrong  by  the  state  Is  within 
the  Jurisdiction  of  this  court."  This  view  of 
the  law  Is  again  emphatically  indorsed  by 
the  court  speaking  through  Barnes,  J.,  in 
State  V.  Adams  Express  Co.,  85  Neb.  26,  122 
N.  W.  691.  Referring  to  the  decisions  above 
recited,  he  says:  "On  proper  pleas,  and  after 
a  full  hearing,  the  Jurisdiction  of  the  court 
and  the  right  of  the  state  to  maintain  the  ac- 
tion were  sustained.  •  •  «  Having  final- 
ly adjudicated  those  questions,  they  will  not 
again  be  referred  to  in'  this  opinion."  We 
must  now  sustain  these  principles  in  the  case 
at  bar,  or  overrule  those  decisions. 

The  statute  expressly  makes  it  the  duty  of 
the  State  Railway  Commission  to  see  that 
the  law  against  having  or  drinking  Intoxi- 
cating liquors  on  railroad  trains  Is  enforced. 
In  performing  that  duty,  the  Railway  Com- 
mission advised  and  sanctioned  these  pro- 
ceedings. We  conclude,  then,  that  the  mat- 
ter presented  Is  a  proper  subject  for  equi- 
table cognizance;  it  is  within  the  province 
of  the  state  to  prosecute  the  proceedings, 
and,  the  state  being  the  proper  party  plain- 
tlfC,  this  court  has  original  Jurisdlctioo. 
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The  demurrer  to  tbe  petition  is  tberefore 
overruled. 

LETTON,  J.,  absent  and  not  sitting. 

BAHNES,  J.  (dissenting).  I  am  nnable  to 
concar  in  tbe  majority  .opinion.  It  was  tbe 
purpose  of  tbe  fundamental  law  to  make  this 
a  court  of  review,  and  not  one  of  general  Ju- 
risdiction. To  that  end  the  Constitution,  by 
which  this  court  was  created,  fixes  and  de- 
termines Its  Jurisdiction.  It  is  expressly  stat- 
ed in  that  instrument  that  "the  Supreme 
Court  shall  have  Jurisdiction  in  all  cases  re- 
lating to  the  revenue,  civil  cases  in  which 
tbe  state  is  a  party,  mandamus,  quo  war- 
ranto, habeas  corpus,  and  such  appellate  Ju- 
risdiction as  may  be  provided  by  law." 
Const  art  6,  i  2.  Construing  that  section, 
we  have  heretofore  consistently  refused 
to  assume  original  Jurisdiction  in  equity  cas- 
es where  an  injunction  was  sought  as  the 
main  or  principal  remedy.  The  only  excep- 
tions to  this  rule  are  tbe  suits  brought  to  en- 
force anti-trust  laws,  and  the  express  cases 
mentioned  in  the  majority  opinion.  Those 
oases  were  properly  brought  and  prosecuted 
by  the  state  as  the  party  plalntlfC,  and  in 
ail  of  them  the  property  rights  of  the  citi- 
zens of  the  state  generally  were  directly  in- 
volved, and  it  clearly  appeared  in  all  of  them 
tliat  in  no  other  way  could  those  rights  be 
conserved  and  protected.  It  is  therefore  dear 
Uiat  those  cases  were  within  the  rule  an- 
nounced by  Judge  Brewer  in  the  Debs  Case, 
which  is  so  often  referred  to  in  tbe  majority 
opinion.  It  is  perfectly  apparent,  however, 
ttiat  this  is  a  suit  brought  for  tbe  sole  pur- 
pose of  enforcing  our  criminal  law  by  en- 
joining the  defendant  from  violating  the 
provisions  of  chapter  50  of  the  Compiled 
Statutes  entitled  "Liquors,"  and  commonly 
called  tbe  Slocum  law.  To  say  that  this 
court  lias  original  Jurisdiction  in  all  civil 
actions  in  which  the  state  is  a  party — and 
the  state  is  a  party  to  this  action ;  therefore 
this  court  has  original  Jurisdiction  to  enter- 
tain it — is  reasoning  in  a  circle,  so  to  speak. 
If  this  were  the  rule,  it  would  require  us  to 
take  Jurisdiction  of  all  civil  actions  brought 
to  prevent  the  violation  of  any  of  the  pro- 
visions of  our  Criminal  Code,  for  in  all  such 
cases  the  state  would  necessarily  be  the  par- 
ty. It  was  never  Intended  that  this  court 
should  have  original  Jurisdiction  in  every 
civil  case  where  the  state  could  be  made  a 
[Hirty  plaintiff.  It  seems  clear  that  that  pro- 
vision applies  only  to  those  cases  where  tbe 
state  really  and  in  fact  has  such  an  interest 


as  entitles  it  to  substlintial  relief,  either 
by  way  of  protecting  its  property  or  the 
property  and  rights  of  its  citizens  gen- 
erally. It  is  worse  than  idle  to  assert,  in 
order  to  assume  Jurisdiction,  that  the  sale 
of  malt,  spirituous,  or  vinous  liquor,  to  be 
served  to  the  patrons  of  the  defendant's  rail- 
road with  their  meals  in  its  dining  cars,  con- 
stitutes a  public  nuisance,  for  no  citizen  of 
the  state  is  injured  thereby,  either  in  bis 
person  or  his  property.  It  cannot  be  truth- 
fully asserted  that  violations  of  the  provi- 
sions of  our  liquor  laws  by  the  defendant 
cannot  be  punished  and  the  laws  properly 
enforced  by  the  usual  and  ordinary  method 
of  criminal  prosecutions.  Such  prosecutions 
furnish  a  full,  complete,  and  adequate  rem- 
edy for  the  evils  of  which  complaint  is  made. 
It  is  well  known  that  defendant's  through 
trains  all  stop  a  reasonable  length  of  time 
at  every  county  seat  upon  its  lines  of  rail- 
road in  this  state.  Any  one  who  desires  to 
do  so  may  enter  the  defendant's  dining  cars 
at  meal  times  and  obtain  tbe  necessary  evi- 
dence to  sustain  all  needful  criminal  prose- 
cutions. Therefore  no  necessity  exists  for 
the  interposition  of  a  court  of  equity,  or  the 
allowance  of  an  order  of  injunction.  As  a 
matter  of  fact,  tbe  plaintiff's  petition  In  this 
case,  when  stripped  of  the  specious  argu- 
ment which  it  contains  to  induce  us  to  as- 
sume original  Jurisdiction,  simply  presents 
a  suit  in  equity  to  enjoin  the  violations  of 
the  liquor  laws  of  this  state,  and  substitute 
for  the  penalties  provided  therein  for  their 
violation  such  punishments  as  we  may  see 
fit  to  administer  in  contempt  proceedings. 

Finally,  if  injunction  is  the  proper  method 
of^enforcing  our  criminal  law,  suits  to  that 
end  should  be  commenced  in  the  district 
courts  of  this  state,  which  are  courts  of  gen- 
eral, and  not  special  or  limited,  Jurisdiction 
Those  courts  are  open  at  all  times,  and  have 
full  power  to  grant  all  necessary  relief,  and 
from  Judgments  there  rendered  appeals  may 
be  taken  to  this  court  If  that  method  is 
pursued,  no  question  as  to  our  Jurisdiction 
would  arise.  By  requiring  such  actions  to 
be  commenced  and  prosecuted  in  the  district 
court  we  would  be  able  to  devote  more  of 
our  time  to  the  hearing  of  tbe  many  cases 
brought  here  by  appeal,  and  thus  conserve 
the  main  purpose  for  which  this  court  was 
created.  This  would  also,  in  a  measure,  re- 
lieve the  overcrowded  condition  of  our  docket 

For  tbe  foregoing  reasons,  among  others,  I 
am  of  opinion  that  the  demurrer  to  tbe  ju- 
risdiction should  be  sustained  and  the  pro- 
ceeding dismissed. 
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STATE  T.  UNION  PAC.  R.  CO.    (No.  16,534.) 
(Supreme  Court  of  Nebraska.     Feb.  28,  1»H.) 

Action  by  the  State  against  the  Union  Pacific 
Railroad  Company.  On  demurrer  to  the  peti- 
tion.   Demurrer  overruled. 

W.  T.  Thompson  and  G.  G.  Martin,  for  the 
State.  Kdson  Rich,  E.  F.  Pettis,  J.  A.  Sheean, 
and  B.  H.  Crocker  (N.  H.  Loomis,  of  counsel), 
for  defendant. 

PER  CURIAM.  This  is  a  companion  case 
to  State  V.  Chicago,  B.  &  Q.  R.  Co.  (No.  16,- 
C35)  130  N.  W.  2^  There  was  a  general 
demurrer  to  the  petition  in  this  case  also. 

For  the  reasons  there  given  the  demurrer  is 
overruled. 

LETTON,  J.,  absent  and  not  sitting. 
BARNES,  J.,  dissenting. 


ZIMMERBR  et  al.  v.  STUART  et  al. 
(No.  16,220.) 

(Supreme  (Tonrt  of  Nebraska.    Feb.  28,  1911.) 
(Syttabut  by  the  Cowrt.) 

1.  TEI.EaBAPHS  AND  TELEPHONES  (|  10*)— OB- 
DIHANCE8. 

On  the  9th  day  of  December,  1897,  the 
ma^or  and  council  of  the  city  of  ij.  passed  an 
ordinance  conferring  upon  one  Z.  the  authority 
to  erect  and  maintain  a  telephone  system  in 
said  city  without  limitation  of  the  time  of  the 
duration  of  the  right,  except  that  it  was  pro- 
vided that  Z.  should  "erect  and  maintain  a 
suitable  central  office  with  proper  switchboards 
and  apparatus  for  a  complete  telephone  system 
in  said  city  for  the  period  of  two  years."  On 
the  13th  day  of  March,  1900,  another  ordi- 
nance was  passed,  at  and  upon  the  request  of 
Z.,  granting  the  exclusive  nght  to  occupy  the 
streets  and  public  grounds  of  the  city  with 
said  system  for  the  period  of  10  years.  By  this 
later  ordinance  it  was  provided  that  the  rights 
secured  to  Z.  under  the  former  one  were  re- 
served and  confirmed  in  him.  The  last  sec- 
tion repealed  all  ordinances  in  conflict  with 
the  later  one.  Held  that,  with  the  exception  of 
ratifying  and  validating  the  occupation  of  the 
streets  and  public  pounds  of  the  city  by  the 

rles  and  wires  durmg  the  time  in  excess  of  the 
Tears,  the  former  ordinance  was  repealed, 
ana  the  rights  of  the  parties  were  to  be  meas- 
ured by  the  terms  of  the  later  and  repealing 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  10.*] 

2.  MUNICIPAI,  CORPOBATIONS    (|   111*)— TELE- 

OBAPHS  AND  Telephones  (8  10*)  —  Ordi- 
nances—Vauditt  —  Obdinance  (Contain- 
INQ  Valid  and  Void  Pbovisions. 

"When  a  city  ordinance  contains  valid  and 
void  provisions,  the  valid  portion  will  be  upheld 
if  it  Is  a  complete  law  in  itself,  capable  of  en- 
forcement, and  is  not  dependent  upon  that 
which  is  invalid."  In  re  Xangston,  55  Neb. 
310,  T5  N.  W.  828.  Therefore,  where  the  or- 
dinance granted  an  "exclusive"  right  to  occupy 
the  streets,  the  word  "exclusive,"  if  Invalid, 
could  be  eliminated,  and  the  remainder  of  the 
ordinance  stand,  providing  the  word  did  not 
constitute  an  inducement  to  the  passage  of  the 
ordinance. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  111;*  Telegraphs  and 
Telephones,  Dec.  Dig.  {  10.*] 


3.  Descent  and  Distbibution  d  9*)— Comss 
OF  Descent— Characteb  of  Estate. 

As  a  general  rule,  the  character  of  the 
estate  at  the  death  of  the  intestate,  as  impress- 
ed upon  it  by  his  act,  determines  the  course  of 
its  descent 

[fM.  Note. — ^For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  ||  7-9 ;  Dec.  Dig.  g  9.*  J 

4.  Descent  and  Distbibution  ({  9*)— Chab- 
ACTEH  of  Propebtt  —  Pebsonaltt  —  Tele- 
phone System. 

By  imposing  a  limitation  of  10  yean  as  to- 
the  time  within  which  the  poles  and  wires  of  a 
telephone  system  might  occupy  the  streets  and 
public  grounds  of  the  city,  the  reservation  of 
the  right  of  the  city  to  cause  the  poles  and 
wires  to  be  removed  during  the  term,  the  tax- 
ing of  the  property  as  personalty  by  the  city 
officers,  the  execution  of  a  cnattel  mortgage 
upon  the  system  by  the  owner  to  secure  a  debt, 
and  the  owner  never  having  attached  the  sys- 
tem to  any  real  estate  owned  by  him,  all  the  par- 
ties to  the  contract  are  held  to  have  treated  the 
property  as  personal,  and  the  act  of  the  owner 
to  have  fastened  that  character  upon  it  and 
determined  the  course  of  its  descent  upon  his- 
decease. 

[Eid.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  H  7-9;  Dec.  Dig.  I  9.*} 

Appeal  from  District  Court,  Dawson  Coun- 
ty;  Hosteller,  Judge. 

Action  by  Ferdinand  Zlmmerer  and  others- 
agalnst  Harley  L.  Stuart  and  others.  Jods- 
ment  for  defendants,  and  plaintiffs  appeal. 
A£Brmed. 

Rich,  O'NelU  A  Gilbert  and  John  H.  Liud- 
erman,  for  appellants.  B.  A.  Ciook,  War- 
rington &  Stewart,  and  B.  M.  Morsman,  Jr., 
for  appellees. 

REESE,  a  J.  On  the  9th  day  of  Decem- 
ber, 1897,  the  mayor  and  council  of  th<» 
city  of  Lexington  passed  an  ordinance  of 
whicb  the  following  Is  a  copy: 

"Ordinance   No.  137. 

"An  ordinance  granting  the  use  of  the 
streets  of  the  city  of  Lexington  to  George 
Zlmmerer  for  the  purpose  of  erecting  poles 
and  place  wires  thereon  for  telephone  pur- 
poses, and  authorizing  him  to  erect  and 
maintain  a  telephone  system  in  said  city  and 
regulating  the  same,  and  providing  a  penalty 
for  injuring  or  destroying  the  same. 

"Be  it  enacted  by  the  mayor  and  council 
of  the  city  of  Lexington,  Nebraska: 

"Section  1.  That  George  Zlmmerer  Is  here- 
by authorized  to  erect  and  maintain  a  tele- 
phone system  In  the  city  of  Leslngton,  and 
is  hereby  granted  the  privilege  to  erect  poles 
In  the  streets  of  said  city  and  stringing 
wires  thereon  for  telephone  purposes;  pro- 
vided that  none  of  said  poles  shall  be  erected 
more  than  one  foot  from  the  sidewalk,  and 
shall  be  placed  In  the  ground  at  least  five 
feet,  and  shall  be  made  substantial,  and  no 
wire  shall  be  strung  less  than  18  feet  from 
the  ground;  provided  also  that  said  poles 
shall  not  be  placed  so  as  to  interfere  with 
the  electric  light  poles  and  wires,  nor  with 
the  water  mains  and  hydrants  of  said  city. 
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"Sec.  2.  That  said  George  Zlmmerer  shall 
«rect  and  maintain  a  suitable  central  office, 
■with  proper  switchboards  and  apparatoa  for 
A  complete  telephone  system  In  said  city  for 
A  period  of  two  years. 

"Sec.  3.  That  the  charges  for  the  use  of 
'the  telephones  In  said  system  shall  not  ex- 
ceed the  sum  of  |2.00  per  month  for  stores, 
•offices  and  other  public  places  and  $1.50 
for  residences  and  shall  not  exceed  the  sum 
of  $1.00  per  month  where  the  patron  owns 
Ills  own  telephone. 

"Sec.  4.  That  it  shall  be  unlawful  for  any 
person  to  cut  down,  dig  up,  or  destroy  any 
poles,  or  to  cut,  break  or  destroy  any  wires, 
•or  Injure  any  instrument  belonging  to  and 
used  in  paid  system.  That  any  person  who 
violates  the  provisions  of  this  section  shall, 
-on  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  $100.00  and  shall  be  committed 
to  Jail  until  such  fine  and  costs  are  paid. 

"Sec.  5.  That  If  at  any  time  it  becomes 
necessary  for  the  city  to  have  any  of  the 
poles  or  wires  In  said  system  removed  or 
in  case  said  poles  or  wires  interfere  with 
the  removal  of  any  building  In  said  city, 
-the  said  George  Zlmmerer  shall  at  once  upon 
notice  remove  said  poles  or  wires  until  the 
■necessity  for  their  removal  no  longer  exists. 

"Sec.  6.  That  all  ordinances  or  parts  of 
ordinances  In  conflict  herewith  are  hereby 
repealed." 

About  the  same  time  the  said  Zlmmerer 
-entered  Into  contracts  with  proposed  pa- 
trons of  his  system  by  which  he  agreed  to 
furnish,  and  they  agreed  to  take,  telephones 
for  the  term  of  2  years.  Acting  nnder  the 
provisions  of  the  ordinance,  Zlmmerer  in- 
stalled a  limited  number  of  telephones,  plac- 
ing a  small  switchboard  in  a  rented  room, 
and  setting  the  .poles  in  the  streets.  The 
'development  of  the  system  was  evidently 
retarded  for  lack  of  funds;  Zlmmerer  and 
bis  wife  having  charge  of  the  operation  or 
the  system,  and  no  others,  apparently,  being 
Interested.  On  the  25th  day  of  August,  1899. 
Zlmmerer  borrowed  the  sum  of  $1,750  from 
tbe  First  National  Bank  of  Lexington,  and, 
to  secure  tbe  payment  of  his  note  given  for 
tbe  payment  of  the  same,  executed  and  de- 
livered to  the  bank  a  chattel  mortgage  on 
tbe  whole  system,  setting  forth  In  detail 
tbe  tdepbones,  lines,  poles,  switchboards, 
-etc.,  closing  with  the  recital  that  it  was 
^understood  that  this  mortgage  covers  all 
and  every  kind  of  property  connected  with 
tbe  telephone  system  of  said  mortgagor." 
•On  tbe  13th  day  of  March,  1900,  the  mayor 
and  council  of  tbe  dty  of  Lexington  duly 
-«iacted  and  passed  another  ordinance  of 
which  tbe  following  is  a  copy: 


"Ordinance  No. 


"An  ordinance  granting  the  exduslve  use 
•of  the  streets  and  alleys  of  tbe  city  of  Lex- 
ington. Nebraska,  to  George  Zlmme'rer,  his 
^sncceason  or  assigns,  for  the  period  of  ten 


years  for  the  purpose  of  erecting  poles  and 
placing  wires  thereon  for  local  telephone 
purposes  and  authorizing  tbe  erection  and 
maintenance  of  a  telephone  sjrstem  and  fix- 
ing the  rate  of  charges  in  said  city,  regu- 
lating the  same  and  providing  a  penalty  for 
Injuring  and  destroying  the  same  and  pro- 
viding conditions  for  the  termination  of  said 
franchise. 

"Be  it  ordained  by  the  mayor  and  council 
of  the  city  of  Lexington,  Nebraslca: 

"Section  1.  That  George  Zlmmerer,  bis 
successors  or  assigns,  is  hereby  granted  the 
exclusive  right  and  privilege  for  a  period  of 
ten  years  from  the  date  of  the  passage,  ap- 
proval and  publication  of  this  ordinance,  to 
establish  and  maintain  a  local  telephone  sys- 
tem in  the  city  of  Lexington,  Nebraska,  and 
for  the  purpose  the  said  George  Zlmmerer, 
his  successors  or  assigns,  Is  hereby  granted 
the  exclusive  right  and  privilege  to  erect 
and  maintain  poles  and  wires  and  the  ap- 
purtenances thereto  necessary,  through,  up- 
on and  over  tbe  streets,  alleys  and  public 
grounds  of  said  dty  of  Lexington ;  provided 
that  said  George  Zlmmerer  shall  at  all  times 
when  requested  by  the  proper  authorities  of 
said  city,  permit  the  poles  and  fixtures  to 
be  used  for  the  purpose  of  placing  and 
maintaining  thereon,  free  of  charge,  any 
wires  whl^  may  be  necessary  for  the  use 
of  the  police  or  fire  departments  of  the  dty 
of  Lexington,  Nebraska;  and  further  pro- 
vided that  none  of  said  poles  shall  be  re- 
moved more  than  one  foot  from  the  side- 
walk and  shall  be  placed  In  the  ground  at 
least  five  feet  and  shall  be  made  substantial, 
and  no  wire  shall  be  strung  less  than  20 
feet  from  tbe  ground;  and  provided  further 
that  said  poles  shall  not  be  placed  upon  and 
interfere  with  the  electric  (light)  poles  and 
wires,  npr  with  the  water  mains  and  hy- 
drants in  said  city. 

"Sec.  2.  That  said  George  Zlmmerer,  his 
successors  and  assigns,  shall  erect  and  main- 
tain a  suitable  central  office,  with  proper 
switchboards  and  apparatus  for  a  public 
telephone  system  in  the  said  dty  during  the 
term  of  the  grant  or  franchise  and  said  dty 
shall  also  during  said  term  be  furnished 
and  kept  in  repair  two  telephones  free  of 
charge  during  the  time  aforesaid. 

"Sec.  3.  That  the  charges  for  the  use  of 
the  telephones  in  said  system  shall  not  ex- 
ceed the  sum  of  $2.00  per  month  for  stores, 
offices  and  other  public  places,  and  $1.50  foi 
residences  per  month. 

"Sec.  4.  That  It  shall  be  unlawful  for  any 
person  to  cut  down,  dig  up  or  destroy  any 
poles,  or  to  cut,  break  or  destroy  any  wire. 
or  injure  any  Instrument  belonging  to  and 
used  in  said  system.  That  any  person  vio- 
lating tbe  provisions  of  this  section  shall,  on 
conviction  thereof,  be  fined  in  any  sum  not 
exceeding  $100.00  and  shall  be  committed  to 
Jail  nntll  the  fines  and  coats  are  paid. 

"Sec.  5.  That  the  rights  and  franchise 
herein  granted  are  upon  the  express  condition 
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that  the  said  George  Zlmmerer,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  shall  at 
all  times  within  the  period  of  this  franchise 
maintain  a  complete  and  working  telephone 
system  In  said  city  and  provide  telephone 
connections  for  the  inhabitants  of  said  city 
at  the  rates  herein  stated,  and  in  case  of  any 
failure  of  said  George  Zlmmerer,  his  heirs, 
executors,  administrators  or  assigns,  to  com- 
ply with  said  conditions,  the  mayor  and  coun- 
cil of  said  city  of  Lexington  may,  by  resolu- 
tion passed,  after  30  days'  notice  to  the  said 
George  Zlmmerer,  his  heirs,  executors,  ad- 
ministrators and  assigns,  or  resident  agent, 
declare  the  franchise  hereby  granted  forfeit- 
ed, and  all  rights  of  said  George  Zlmmerer, 
his  heirs,  executors,  administrators,  and  as- 
signs, shall  thereby  be  determined  and  ter- 
minated. 

"Sec.  6.  That  if  at  any  time  it  becomes  nec- 
essary for  the  said  city  to  have'  some  (any) 
of  the  poles  or  wires  in  said  system  removed, 
or  in  case  the  said  poles  or  wires  interfere 
with  the  removal  of  any  buildings  in  said 
city,  the  said  George  Zlmmerer  shall  within 
48  hours  after  notice  in  writing  by  the  prop- 
er officers  of  said  city,  remove  such  poles  or 
wires  until  the  necessity  for  their  removal 
shall  no  longer  exist. 

"Sec.  7.  That  all  rights  secured  by  or  ac- 
cruing to  said  George  Zlmmerer  under  and 
by  virtue  of  ordinance  No.  137  of  said  city 
of  Lexington,  Nebraska,  are  hereby  reserved 
and  confirmed  in  the  said  George  Zlmmerer. 

"Sec.  8.  That  all  ordinances  or  parts  of 
ordinances  in  conflict  herewith  are  hereby 
repealed." 

This  ordinance  was  passed  at  the  request 
of  Zlmmerer,  and  be  accepted  and  agreed  to 
all  its  provisions.  He  and  his  wife  continued 
to  extend  and  operate  the  telephone  system 
until  the  6th  day  of  September,  1900,  when 
he  died,  leaving  no  issue.  Upon  his  death 
his  widow  took  personal  charge  of  the  sys- 
tem, paid  the  debt  secured  by  the  chattel 
mortgage,  and  extended  the  lines  and  in- 
creased the  efficiency  of  the  telephone  plant, 
and  so  continued  until  the  11th  day  of  June, 
1903,  when  she  Intermarried  with  Harley 
L.  Stuart,  defendant  in  this  action.  After 
tbelr  marriage  defendant  and  his  wife  con- 
tinued to  extend  and  develop  the  system, 
each  contributing  their  time,  labor,  and  mon- 
ey, until  the  24th  day  of  December,  1907, 
when  she  died  testate  leaving  surviving  her 
her  husband  and  an  Infant  daughter.  Her 
will  was  executed  October  13,  1905,  prior  to 
the  birth  of  the  daughter.  By  the  terms  of 
the  will  she  devised  and  bequeathed  all  her 
real  and  personal  proi>erty  to  her  husband, 
defendant  herein.  The  will  was  duly  admit- 
ted to  probate  on  the  20th  day  of  January, 
190a  The  record  is  silent  as  to  the  date 
of  the  commencement  of  this  action.  On  the 
22d  day  of  August,  190S,  Ferdinand  Zlmmer- 
er, the  father  of  George  Zlmmerer,  for  the 
consideratloa  of  "one  dollar  and  natural  af- 


fection," executed  a  conveyance  to  his  wife, 
who  was  the  mother  of  George,  deceased, 
by  which  he  sought  to  transfer  to  her  an 
undivided  half  interest  in  the  telephone  sys- 
tem, subject  to  an  Interest  contracted  for  by 
other  parties,  the  extent  of  whldi  does  not 
appear.  On  th«  24th  day  of  August,  1908, 
the  amended  petition  was  filed.  EYom  the 
averments  of  the  pleadings,  the  stipulations 
of  the  parties  entered  into  upon  the  trial, 
and  the  evidenoe  adduced  thereon,  the  issue 
presented  by  plalntlfTs  is  that  the  franchise 
and  telephone  system  is  and  was  at  the  time 
of  the  death  of  George  Zlmmerer  real  estate 
— an  hereditament — and  therefore  descended 
to  his  father  subject  only  to  the  life  estate 
of  the  surviving  widow  under  the  law  of  de- 
scent of  real  property  as  it  then  stood,  and 
upon  the  termination  of  her  life  his  title  be- 
came absolute.  The  action  is  to  quiet  title 
in  him  and  his  wife,  and  for  an  accounting 
of  profits.  The  contention  of  defendants  is 
that  the  property  should  be  treated  as  per- 
sonal, and,  under  the  law  as  it  then  existed, 
vested  in  the  widow  of  George  Zlmmerer, 
subject  to  the  payment  of  debts,  etc.;  that, 
she  being  the  owner  her  will  vested  the  title 
In  her  surviving  husband,  subject  to  the 
rights  of  the  infant  child,  if  any.  We  then 
have  the  one  question  presented:  Did  the 
property  descend  to  the  father  of  the  deceas- 
ed, or  was  It  personalty  and  subject  to  dis- 
tribution under  the  law  then  existing  as  per- 
sonal property?  We  deem  it  proper  to  note 
here  that  there  is  no  question  in  litigation  in 
which  the  rights  of  the  city  of  Lexington  are 
in  any  degree  Involved.  Indeed,  under  the 
provisions  of  the  later  ordinance,  it  may  be 
that  the  right  to  occupy  the  streets  and  pub- 
lic grounds  has  terminated;  but  that  ques- 
tion is  not  before  ua  The  cause  was  tried 
to  the  district  court,  and  a  finding  and  decree 
were  entered  dismissing  plaintiffs'  petition, 
and  from  which  they  appeal. 

It  Is  strongly  urged  that  there  was  no 
limit  of  time  of  the  duration  of  the  fran- 
chise granted  by  the  former  ordinance,  and 
therefore  the  right  to  occupy  the  streets  of 
the  city  was  a  perpetual  one,  and  that  there- 
by the  provisions  of  the  seventh  section  of 
the  later  ordinance  continued  that  right  in 
perpetuity.  The  provisions  of  the  former 
ordinance  are  In  some  respects  vague  and  un- 
certain. It  is  within  common  knowledge  that 
a  complete  telephone  system  cannot  be  suc- 
cessfully maintained  without  "a  suitable  cen- 
tral office  with  proper  switchboards  and  ap- 
paratus," as  required  by  the  second  section 
of  the  earlier  ordinance,  and  from  this  It  is 
argued  that  the  requirement  of  that  section 
that  the  switchboards  and  apparatus  shall 
be  maintained  "for  a  period  of  two  years,'* 
coupled  with  the  fact  that  the  contracts  with 
the  subscribing  patrons  were  limited  to  that 
time,  demonstrates  that  it  was  not  the  lA- 
tention  of  either  the  city  or  Zlmmerer  that 
the  right  should  continue  for  any  longer 
period,  and  therefore  the  franchise  was  not 
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a  perpetual  <me.  It  la  also  contended,  with 
tbe  citation  of  anthority,  that  the  clt?  had 
not  the  right  or  power  to  grant  a  perpetual 
franchise.  We  do  not  deem  these  questions 
of  controlling  Importance,  and  they  are  un- 
decided. While  It  may  be  that  a  right  grant- 
ed by  an  ordinance,  and  a  contract  entered 
Into  therein  with  a  party  to  it,  cannot  be 
abrogated  and  destroyed  by  a  subsequent  or- 
dinance, yet,  If  the  second  ordinance  was 
passed  upon  the  request  and  application  of 
the  party,  and  its  terms  and  conditions  are 
fully  accepted  and  ratified  by  him,  as  stip- 
ulated upon  the  trial  as  having  been  accepted 
"together  with  all  Its  terms  and  provisions," 
we  linow  of  no  reason  why  the  second  ordi- 
nance may  not  be  valid  and  binding  upon  the 
parties  to  it  This  second  ordinance  granted 
an  exclusive  right  to  occupy  the  streets  which 
the  first  did  not.  It  also  extended  the  term 
of  the  franchise  to  10  years  from  2  years, 
as  was  doubtless  understood  to  be  the  dura- 
tion of  the  time  allowed  by  the  first.  It 
also  provided  for  the  free  use  of  two  tele- 
phones by  the  city  which  was  not  contained 
in  the  former  one.  It  Is  true  that  by  the 
seventh  section  of  the  later  ordinance  the 
rights  accrued  to  Zlmmerer  under  the  for- 
mer one  were  reserved  and  confirmed  in  him; 
bnt  this  could  only  apply  to  such  as  were  not 
abrogated  by  the  second  ordinance,  and  It 
is  very  clear  that  one  of  the  purposes  of  the 
second  ordinance  was  to  make  definite  and 
certain  the  time  of  the  duration  of  the  rights 
granted.  In  other  words,  the  occupation  of 
the  streets  and  public  grounds  within  the 
city  were  legalized  and  rendered  valid,  as 
the  two-year  term  had  before  that  time  ex- 
pired, and,  if  that  was  the  limitation,  said 
occupation  had  been  without  right  during  the 
exce8&  We  are  therefore  limited  to  the  pro- 
visiong  of  the  second  ordinance  and  the  con- 
duct of  the  parties  to  it  for  the  purposes  of 
a  decision  of  this  cause,  as  the  case  turns 
upon  whether  the  franchise  and  plant  was 
real  or  personal  property.  If  real  property, 
It  descended  to  the  heir  of  Zlmmerer  wlio 
was  his  father.  Comp.  St.  1899.  c.  23,  f  30, 
cl.  2.  It  is  conceded  by  plaintiffs  that,  "if 
the  property  In  question  in  this  action  is 
'personal  estate,'  it  went  to  the  widow,  and 
the  piaintifCs  in  this  action  have  no  Interest 
therein"  under  the  provision  at  the  close  of 
section  176  of  the  same  chapter  that  "the 
widow,  if  any,  shall  be  entitled  to  receive 
the  same  share  of  such  residue  as  a  child  of 
the  intestate  would  be  entitled  to,"  which 
would  be  the  whole.  So  held  in  Minds  v. 
Hinds,  66  Neb.  545,  76  N.  W.  1087.  If  under 
this  provision  the  property  belonged  to  the 
widow,  her  will  conferred  it  upon  defendant, 
her  later  husband,  and  the  decree  of  the  dis- 
trict court  should  be  sustained. 

On  the  trial  it  was  stipulated  that  "prior 
to  the  6th  day  of  August,  1907,  there  was 
duly  iMtssed  and  approved,  and  duly  publish- 
ed within  the  time  and  in  the  manner  re- 
quired by  law,  an  ordinance,  which  after  its 


passage,  approval,  and  publication  was  ac- 
cepted by  Eva  Stuart  (the  remarried  widow 
of  Zlmmerer),  and  which  said  ordinance  is 
marlced  'Defendants'  Exhibit  1'  and  is  here- 
by offered  and  admitted  in  evidence."  We 
have  searched  the  record  In  vain  for  a  copy 
of  this  ordinance,  but  it  does  not  appear 
among  the  flies  anywhere.  What  It  contains 
we  cannot  even  conjecture.  A  copy  should 
have  been  preserved  In  the  bill  of  excep- 
tions. It  was  probably  considered  by  the 
court  and  may  have  furnished  an  important 
aid  in  arriving  at  the  court's  decision. 

It  is  contended  by  plaintiffs  that  the  sec- 
ond ordinance  of  March  13,  190O,  was  abso- 
lutely void  for  the  reason  that  it  granted  an 
exclusive  right  to  occupy  the  streets  and 
other  public  grounds  of  the  city  of  Lexing- 
ton. It  may  be  conceded  that  the  grant  of 
the  exclusive  privilege  was  void,  but  that 
would  not  necessarily  render  the  whole  or- 
dinance invalid.  In  Re  Langston,  55  Neb. 
310,  75  N.  W.  828,  It  was  held  that,  "when 
a  city  ordinance  contains  valid  and  void 
provisions,  the  valid  portion  will  be  upheld 
If  it  is  a  complete  law  in  itself,  capable 
of  enforcement,  and  is  not  dependent  upon 
that  which  is  invalid."  We  may  therefore 
eliminate  the  word  "exclusive,"  and  a  valid 
and  perfect  ordinance  will  yet  remain.  It 
must  seem  very  clear  that  the  use  of  that 
word  formed  no  inducement  to  the  mayor  or 
members  of  the  council  to  pass  the  ordinance. 
We  therefore  hold  that  the  ordinance  was 
not  void,  that  it  fixed  the  length  of  time  the 
right  of  Zlmmerer  to  occupy  the  streets 
should  run,  and  that  after  Its  passage  and 
approval  and  the  acceptance  of  and  agree- 
ment to  Its  provisions  by  him  his  rights  were 
to  be  measured  by  It  The  question  then 
arises  as  to  the  character  or  quality  of  the 
property  held  by  Zlnimerer-^wbether  real  or 
personal — en  hereditament  which,  upon  his 
death,  descended  to  his  heirs,  or  personalty, 
which  went  into  the  hands  of  an  administra- 
tor for  distribution  as  personal  property, 
without  considering  the  rights  of  his  wife 
during  his  lifetime.  We  thlnlc  it  can  hardly 
be  said  that  the  plant  constituted  a  perma- 
nent fixture,  attached  to  his  real  estate,  for 
he  had  no  such  property  to  which  It  could 
attach.  In  14  Cyc.  17,  it  is  said:  "As  in 
some  cases  property  descends  to  different 
persons  according  as  it  may  be  real  estate  or 
personal  property,  It  frequently  becomes  nec- 
essary to  determine  Its  character  for  the 
purposes  of  descent  and  distribution.  As  a 
general  rule,  it  may  be  stated  that  the  char- 
acter of  the  estate  at  the  death  of  the  intes- 
tate, as  Impressed  upon  It  by  his  act,  deter- 
mines the  course  of  its  descent,  so  that  when 
the  heir  and  next  of  kin  are  different  per- 
sons and  have  adverse  interests  there  can  be 
no  election."  Jones  v.  KIrkpatrIck,  2  Tenn. 
Ch.  693;  Arlington  Mill  &  Elevator  Co.  v. 
Yates,  57  Neb.  286,  77  N.  W.  677;  Edwards 
&  Bradford  liUmber  Co.  v.  Rnnk.  Tu  Neb. 
323,   77   N.    W.   705,  73  Am.   St   Rep.   514. 
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There  Is  a  sbarp  contention  between  tbe  par- 
ties as  to  tbe  legal  results  of  placing  poles 
and  wires  upon  the  streets  when  permitted 
to  do  so  by  ordinance  granting  tbe  rlgbt; 
tbe  plalntiffa  claiming  that,  as  matter  of  law, 
tbe  property  becomes  real  estate  and  suscep- 
tible of  being  Inberited,  while  upon  tbe  part 
of  defendants  it  Is  claimed  that  this  resnlt 
does  not  necessarily  follow.  Elaborate  and 
«xbaaBtiTe  briefs  are  filed  and  many  authori- 
ties are  cited. 

We  are  persuaded  that  the  case  must  turn 
upon  tbe  ordinance  and  the  conduct  of  tbe 
parties  to  it  As  we.  bare  seen,  tbe  right  to 
occupy  tbe  streets  and  public  grounds  of  the 
city  is  limited  to  a  term  of  10  years.  As- 
suming that  tbe  contract  created  by  the  pas- 
sage of  tbe  ordinance  and  its  acceptance  by 
Zlmmerer  is  faithfully  carried  out,  the  city 
could  order  tbe  poles  and  wires  removed  at 
tbe  end  of  tbe  term  and  the  title  thereto 
would  remain  in  Zlmmerer.  This  would  al- 
so be  tbe  case  should  be  remove  them  with- 
out an  order  from  tbe  city.  It  is  provided 
that,  in  case  of  any  failure  on  his  part  to 
comply  with  the  conditions  Imposed,  the  city 
may,  after  30  days'  notice,  declare  tbe  fran- 
chise forfeited  and  bis  rights  thereto  shall 
be  terminated,  that  if  at  any  time  it  becomes 
necessary  for  the  city  to  have  tbe  poles  and 
wires  removed,  or,  In  case  they  Interfere 
with  tbe  removal  of  any  building,  Zlmmerer 
shall  remove  them  upon  notice  so  to  do,  and 
they  shall  not  be  replaced  unless  tbe  neces- 
sity for  their  removal  shall  no  longer  exist 
This  places  tbe  poles  and  wires  within  tbe 
city  subject  to  and  within  tbe  control  of  tbe 
city.  It  is  shown  by  the  evidence  that  tbe 
city  taxed  the  plant  as  personal  property, 
and  that  on  the  2Stb  day  of  August  1899, 
Zlmmerer  executed  a  chattel  mortgage  upon 


tbe  whole  plant  to  secure  his  note  for  the 
sum  of  $1,750.  At  no  time  during  bis  life 
did  be  have  the  system,  or  any  part  of  it, 
attached  to  any  real  estate  tbe  title  to  which 
was  held  by  him.  We  are  persuaded  by 
these  facts  that  not  only  Zlmmerer  himself, 
but  tbe  city  council  and  officers,  considered 
the  character  of  the  property  that  of  l)er- 
aonalty  and  treated  It  accordingly.  This  be- 
ing true,  and  there  being  no  act  of  Zlmm^er 
shown  by  which  he  held  and  treated  it 
otherwise,  tbe  character  so  given  it  would 
continue  after  his  decease,  and  the  title 
would  vest  In  his  administrator  for  dis- 
tribution to  his  widow ;  he  having  no  child  or 
children.  It  might  be  well  to  here  observe 
that  the  equities  of  the  case  are  largdy  with 
tbe  defendants.  There  is  no  suggestion  that 
plaintiffs  ever  contributed  anything  toward 
the  installation  or  development  of  the  prop- 
erty. From  its  Inception  until  tbe  death  of 
Zlmmerer  bis  wife  devoted  much  of  her  time 
and  energies  toward  tbe  upbuilding  of  tbe 
plant  At  tbe  time  of  bis  death  it  was^  com- 
paratively, a  small  affair.  His  widow,  with 
her  own  funds,  paid  off  tbe  debt  secured  by 
the  chattel  mortgage,  above  referred  to,  and 
extended  the  system  both  inside  and  outside 
of  the  city,  connecting  the  same  with  the 
original  plant  placing  an  entirely  new 
switchboard  and  operating  devices  in  tbe 
central  office,  And  after  her  marriage  to  de- 
fendant they  Jointly  extended  the  lines  l>oth 
within  and  without  the  city,  and  finally, 
doubtless  recognizing  tbe  labor  and  invest- 
ment of  her  husband  In  the  upbuilding  of 
the  system  she,  by  her  will,  conferred  tbe 
property  upon  him,  and  it  now  belongs  to 
bim  and  their  child. 

Tbe  decree  of  the  district  court  Is  rights 
and  It  Is  affirmed. 
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BBOWN  ft  BROWN  CX)AL  CO.  t. 

ANTEZAK. 

(Sopreme  Conrt  of  Michigan.    March  SO,  1911.) 

Appeal  ard   Ebbor   (S   1176*)— DzTmunwA- 

TioN  OF  Cause— Amendmbnt  or  Opinion. 
Where  a  case  is  tried  by  the  court  on 
stipulated  facta,  and  the  only  qneation  is  one 
of  law,  and  it  has  been  determined  adversely 
to  defendant,  and  on  appeal  the  judgment  is 
reversed  and  a  new  trial  ordered,  a  motion  to 
amend  the  opinion  so  as  to  direct  the  trial 
conrt  to  enter  judgment  for  plaintiff  should  be 
granted. 

[E^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4588-4506;  Dec  Dig.  i 
1176.*] 

Action  by  the  Brown  ft  Brown  Coal  Com- 
pany against  Stanlslaua  Antezak.  Motion 
by  plalntiir  to  amend  opinion  (128  N.  W. 
774).    Motion  granted. 

Argued  before  HOOKER,  McALVAY, 
BROOKE,  BLAIR,  and  MOORE,  JJ. 

E.  T.  Berger,  for  the  motion.  Franlc  W. 
Atkinson,  opposed. 

BROOKE,  J.  A  motion  is  made  in  tbls 
case  to  amend  tbe  opinion.  The  case  Is  re- 
ported 128  N.  W.  774.  The  conclusion  of 
the  opinion  is:  "The  judgm^it  Is  reversed 
and  a  new  trial  ordered."  It  is  now  urged 
by  plaintiff,  In  support  of  Its  motion  to 
amend,  that  the  case  was  tried  by  the  court 
below  upon  stipulated  facts,  and  that  the 
only  question  in  the  case  was  one  of  law, 
which  has  been  determined  adversely  to  the 
contention  of  defendant,  and  that,  therefore. 
It  Is  Mitltled  to  a  Judgment  without  further 
trlaL 

The  motion  is  granted,  and  the  opinion 
will  stand  amended  to  read  as  follows: 
"The  Judgment  la  reversed,  and  the  case  is 
remanded  to  the  circuit  court,  where  Judg- 
noent  will  be  entered  for  tbe  plainticr  In  the 
amount  of  the  Judgment  In  the  Justice  court, 
■with  Interest" 


METERING  et  al.  v.  MURFIN,  Circuit  Judge. 
(Supreme  Conrt  of  Michigan.    March  13,  1911.) 

Mandamus  (J  4*)  —  Gbounds  —  Remedy  bt 

Wrti  of  Ebrob. 

Mandamus  to  comiiel  the  correction  of  the 
record  to  show  that  plaintiff  had  simply  with- 
drawn a  juror  and  nad  not  discontinued  his 
cause  of  action  as  stated  in  order  by  the  court 
in  the  record  will  not  lie,  as  tbe  order  by  the 
judge  amounts  to  a  final  judgment,  and  u  the 
plaintiff  did  not  consent  to  the  Judgment  he 
has  an  adequate  remedy  by  writ  of  error,  and 
If  he  consented  to  the  Judgment  he  haa  no 
remedy. 

[Ed.  Note.^For  other  cases,  see  Mandamus, 
Cent  Dig.  U  9-S^',  Dee.  Dig.  t  4.*] 

Application  by  John  H.  Meyerlng  and  an- 
other, as  copartners,  for  writ  of  mandamus  to 
James  O.  Murfln,  Circuit  Judge.  Writ  de- 
nied. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  STONE,  JJ. 


Jefferson  O.  Tburber,  for  relators.  A.  O. 
Pitts,  for  respondent 

STONE,  J.  Relators,  who  were  plaintiffs 
in  tbe  court  below,  instituted  a  suit  In  Jus- 
tice's court  to  recover  certain  commissions 
on  the  sale  of  real  estate.  From  a  Judg- 
ment for  tbe  plaintifTs  the  defendants  ap- 
pealed to  the  circuit  court  Tbe  case  came 
on  for  hearing  before  the  circuit  Judge  with 
a  Jury  on  April  21,  1910.  Immediately  after 
the  plaintiffs  opened  their  case  a  oolloquy 
occurred  between  the  circuit  Judge  and  plain- 
tiffs' counsel  as  to  the  sufflciency  of  the  dec- 
laration, tbe  circuit  Judge  holding  that  the 
declaration  was  insufficient  and  that  the 
plaintiffs  could  not  amend,  It  being  an  appeal 
case.  The  following  language  was  used: 
"Court:  If  you  prefer  to  discontinue  I  will 
permit  you  to  withdraw  a  Juror  and  discon- 
tinue. If  you  should  go  on  I  should  be  com- 
pelled to  direct  a  verdict  against  you" — to 
which  the  plaintiffs  below,  the  relators  here, 
by  their  counsel,  responded:  "Under  the  cir- 
cumstances, I  win  take  tbe  only  course,  and 
that  is  permission  to  withdraw  a  Juror. 
Court  (to  the  clerk):  Make  an  entry  that  a 
Juror  Is  withdrawn  and  plaintiff  discontinues 
his  case  In  open  court."  And  thereupon  tbe 
Journal  entry  shows  the  impaneling  and 
swearing  of  the  Jury,  their  sitting  together 
and  bearing  tbe  opening  of  counsel  and  the 
testimony  in  part:  "Whereupon  the  court 
allowed  plaintiffs'  attorney  to  withdraw  a 
Juror  and  tbe  case  was  discontinued  In  open 
court,  and  the  Jury  discharged  from  further 
consideration  of  tbe  case."  Subsequently 
plaintiffs'  attorney  made  a  motion  to  amend 
their  declaration,  and  for  an  order  granting 
a  new  trial,  and  for  tbe  setting  of  said  cause 
down  for  immediate  hearing.  This  motion 
was  denied  on  May  7th.  On  May  28,  1910, 
a  further  order  was  entered  allowing  the 
plaintiffs  20  days  to  move  for  a  new  trial, 
and  60  days  to  settle  bill  of  exceptions  after 
entry  of  Judgment.  Subsequently  a  motion 
was  made  for  the  correction  of  the  record, 
which  motion  was  denied  on  July  9,  1910, 
and  to  which  ruling  plaintiffs'  counsel  ex- 
cepted. Petition  for  mandamus  was  filed 
praying  that  the  circuit  Judge  be  command- 
ed to  correct  the  record  In  said  cause,  so  as 
to  show  tliat  the  plaintiffs  therein  bad  sim- 
ply withdrawn  a  Juror  and  had  not  discon- 
tinued their  cause  of  action.  Upon  this  peti- 
tion an  order  to  show  cause  was  made,  and 
the  respondent  has  answered,  setting  forth 
the  proceedings  as  above  related  in  sub- 
stance. 

It  is  very  clear  to  us  that  the  order  en- 
tered by  the  circuit  Judge  amounted  to  a 
final  Judgment  If  It  was  consented  to  by 
relators  they  have  no  remedy.  If  it  shall 
turn  out  that  they  did  not  consent  to  the 
Judgment,  relators  have  an  adequate  remedy 
by  writ  of  error,  the  order  or  Judgment  being 
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final,  and  revle-wable  npon  error  under  tbe 
repeated  decisions  of  this  court.  We  cite 
the  following  in  support  of  this  conclusion: 
Haney  v.  Muskegon  Circuit  Judge,  101  Mich. 
392,  59  N.  W.  662;  Reed  v.  St  Clair  Circuit 
Judge,  122  Mich.  153,  80  N.  W.  985;  Steel 
V.  Clinton  Circuit  Judge,  133  Mich.  695,  95 
N.  W.  993;  Blackburn  v.  Alpena  Circuit 
Judge,  136  Mich.  48,  98  N.  W.  754;  Catter- 
niole  V.  Ionia  Circuit  Judge,  136  Mich.  274, 
99  N.  W.  1 ;  Hartz  v.  Wayne  Circuit  Judge, 
129  N.  W.  15,  and  cases  there'dted. 
The  writ  is  therefore  denied. 


BONZ  et  al.  v.  BONZ. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 
Contracts  (8  90*)— Fraud— EviDEscB>—Sur- 

FICTENCT. 

Evidence  held  to  sustain  a  finding  of  fraud 
by  defendant  in  not  disclosinj;  to  his  brother 
their  mother's  serious  illneaa,  m  contracting  to 
assume  tbe  brother's  oblieation  to  support  her. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  99.*] 

Appeal  from  Circuit  Court,  Emmet  Coun- 
ty,  in    Chancery ;    Frank    Shepherd,    Judge. 

Bill  by  Charles  Emll  Bonz  and  another 
against  Milton  M.  Bonz.  Decree  for  com- 
plainants, and  defendant  appeals.     Affirmed. 

Argued  before  HOOKER,  MOORE,  McALr 
VAT,  BROOKE,  and  BLAIR,  JJ. 

Paiithorp  &  Hackney  (Wade  B.  Smith,  of 
counsel),  for  appellant  Frost  &  Sprague 
(Halstead  &  Halstead,  of  counsel),  for  appel- 
lees. 

HOOKER,  J.  George  August  Bonz  died, 
leaving  a  will  which  gave  and  devised  to  his 
wife  $300  per  year,  to  be  paid  annually  by 
tbe  executors  during  her  life,  with  the  use 
of  the  homestead  and  furniture.  His  son 
Frederick  was  given  a  parcel  of  land,  and  the 
remainder  of  the  estate  was  given  to  his 
three  sons,  Milton,  Fi'ederick,  and  Charles 
Ehuil,  share  and  share  alike.  Frederick  and 
Milton  were  named  therein  as  executors,  and 
they  were  appointed  and  qualified.  Nego- 
tiations were  had  between  Milton  and  Emll, 
which  culminated  in  an  arrangement  by 
which  Milton  was  to  purchase  Emll's  interest 
in  the  property  upon  a  valuation,  less  his 
share  of  the  amount  required  for  tbe  support 
of  his  mother,  which  Milton  was  to  under- 
take, and  was  to  secure  by  mortgage  to  his 
mother,  viz.,  tbe  payment  by  him  of  $25  a 
month  during  her  life.  A  meeting  was  had 
on  October  12th  to  arrange  the  deal,  and  a 
substantial  agreement  was  reacbed,  except- 
ing as  to  the  amount  that  EmU  should  allow 
for  his  mother's  protection,  which  seems  to 
have  been  understood  to  depend  upon  her  ex- 
pectancy. This  was  arranged  later  between 
counsel,  and  on  October  22d  complainant's 


counsel  went  to  Petoskey,  where  tbe  matter 
was  closed  up  and  the  papers  were  delivered. 
The  mother  died  on  October  25th,  three  days 
after  the  delivery  of  the  papers.  The  bill  in 
this  case  is  filed  by  Emil  for  cancellation  of 
the  contract  and  deed,  upon  the  ground  of 
fraud  on  the  part  of  Milton,  in  concealing,  if 
not  misrepresenting,  the  condition  of  the 
mother;  and  defendant  has  appealed  from 
a  decree  in  accordance  with  the  prayer  of  tbe 
bill. 

It  Is  claimed  that  the  expectancy  agreed 
upon  was  about  13  years,  while  at  the  time 
of  the  negotiations  the  mother  was  seriously 
ill,  and  complainants  charge  that  her  condi- 
tion was  misrepresented  on  October  12th  and 
concealed  at  the  time  the  transaction  was 
closed.  There  are  circumstances  in  the  case 
which  are  consistent  with  the  charge  com- 
plainant makes,  while  it  is  evident  that  the 
agreement  to  care  for  the  mother  was  a  most 
profitable  venture,  to  say  the  least,  in  view 
of  her  almost  Immediate  death.  This  Is  one 
of  those  cases  where  the  opportunity  of  see- 
ing and  hearing  the  witnesses  testify  Is  an 
important  consideration.  There  Is  a  contra- 
diction by  the  witnesses  as  to  the  representa- 
tions; but  we  think  that  the  circuit  judge 
might  well  find  that  the  defendant  must  have 
known  that  his  mother  was  unlikely  to  re- 
cover at  the  time  the  transaction  was  closed, 
and  that  he  should  have  made  the  fact  known. 

The  decree  Is  therefore  affirmed,  with 
costs. 


UNION  TRUST  CO.  v.  ELBXTTRIC  PARK 
AMUSEMENT  CO.  et  al. 

(Supreme  Court  of  Michigan.     July  14,  1910. 
Rehearing  Denied  December  8,  1910.) 

1.  CoRPOKATiONB  (I  474*)— BowDB— Pledges. 

The  charter  of  a  corporation  empowered 
it  to  issue  bonds  or  obligations,  and  to  secure 
the  same  by  mortKaRe.  and  the  law  of  the  state 
of  its  domicile  prohibited  it  from  exercising  any 
other  corporate  powers  except  those  Incidental 
to  those  granted.  The  stockboldeis  authorized 
the  directors  to  issue  bonds,  secured  by  mort- 
gage, and  the  directors  borrowed  mone;  giving 
a  contract  note  and  pledging  bonds.  Held,  that 
the  pledge  of  the  bonds  was  valid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1854;   Dec  Dig.  i  474.*J 

2.  Corporations  ({  426*)— Pledge  of  Bonds 

— Estoppel. 

The  by-laws  of  a  corporation  provided  that 
special  meetings  of  the  directors  might  be  called 
on  notice  to  each  director.  One  of  the  directors 
resided  without  the  state,  and  the  other  two  di- 
rectors had  entire  charge  of  the  business.  Held, 
that  the  fact  that  the  nonresident  director  was 
not  notified  of  a  special  meeting  at  which  a 
resolution  was  adopted  to  pledge  certain  bonds 
did  not  render  the  pledge  invalid  where  the 
pledge  was  within  the  powers  of  the  corporation, 
which  received  the  money  advanced  on  the  se- 
curity, and  raised  no  question  as  to  the  validity 
of  the  pledge  for  nearly  two  years. 

[Bid.  Note.— For  other  cases,  see  Oorporationst 
Dec.  Dig.  {  426.*] 
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3.  SuBBOOATioN   (I  31*)—  Bonds  —  Plkdob— 

RIOBT8   OF   PCRCHASES. 

Where  a  corporation  which  bad  pledged  its 
bonds  assigned  its  interest  in  the  pledged  bonds 
to  another  corporation  subject  to  the  lien  of 
the  pledgee  as  collateral  security  for  a  debt,  and 
such  other  corporation  purchase  the  bonds  at  a 
sale  b;  the  first  pledgee  on  default,  it  became 
the  owner  of  both  liens,  and  entitled  to  enforce 
both. 

[Ea.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  S|  70-91 ;    Dec.  Dig.  |  31.*] 

4.  Appeal  awd  Bbbob  (|  1106*)— Disposition 
or  Cause— RrafAND. 

Where,  in  a  suit  to  foreclose  a  mortgage  se- 
curing corporate  bonds,  the  trial  court  refused 
to  permit  defendant  on  the  question  of  the  com- 
pensation of  the  trustee  and  its  counsel  to  go 
into  the  details  of  the  services  or  to  separate 
those  which  were  a  proper  charge  from  those 
which  were  not,  the  cause  must  be  remanded 
for  farther  proofs  on  such  subjects. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  i  U06.*] 

5.  CoRPOBATiONS   (8   474*)— Bonds— Pledges. 

Where  a  corporation  pledged  its  bonds  with 
coupons  to  secure  an  obligation,  and  thereafter 
another  corporation  purchased  the  bonds  at 
public  sale  by  the  first  pledgee  on  default,  it 
was  entitled  to  recover  on  the  interest  coupons, 
not  only,  from  the  time  of  its  purchase,  but 
from  the  date  to  which  interest  bad  been  paid 
by  the  obligor  corporation  on  the  indebtedness 
secured  by  the  bonds. 

[Ei.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  474.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery;    James  O.  Murfln,  Judge. 

Suit  by  the  Union  Trust  Company  against 
tbe  Electric  Park  Amusement  Company  and 
others.  From  a  decree  In  favor  of  complain- 
ant, defendants  appeal.  Affirmed  and  re- 
manded for  further  proofs. 

Argued  before  BIRD,  C.  J.,  and  McAL- 
VAY,   BROOKE,  BLAIR,  and  STONE,   JJ. 

George  W.  Radford,  for  appellants.  Rus- 
sel,  Campbell,  Bulkley  &  Ledyard  (B.  T. 
Berger,  of  counsel),  for  appellee. 

BLAIR,  J.  The  bUl  of  complaint  in  this 
case  was  filed  to  foreclose  a  mortgage  execut- 
ed by  the  Electric  Park  Amusement  Company, 
a  corporation  organized  under  tbe  laws  of 
the  state  of  Delaware,  but  having  Its  principal 
place  of  business  at  the  city  of  Detroit,  and 
delivered  to  complainant  as  trustee  to  se- 
cure a  bond  Issue  of  $80,000,  October  26, 
1905.  The  defendants  to  the  original  bill 
were  the  Electric  Park  Amusement  Com- 
pany, tbe  Electric  City  Amusement  Compa- 
ny, and  the  Union  Trust  Company  as  trus- 
tee under  the  second  mortgage.  Subsequent- 
ly tbe  Detroit  Trust  Company,  trustee,  was 
substituted  in  the  place  of  the  latter.  There 
are  two  cross-bills — the  first  filed  by  the 
two  defendant  amusement  companies,  to 
which  the  Union  Trust  Company,  trustee,' 
complainant,  the  Union  Trust  Company, 
trustee,  a  bondholder,  the  Union  Trust  Com- 
pany, a  corporation,  and  the  Detroit  Lum- 
ber Company,  are  defendants;  the  second  by 
the  Detroit  Trust  Company,  succeeding  trus- 


tee under  a  second  mortgage,  against  the 
last  above-named  defendants,  and  the  two 
amusement  companies. 

The  first  mortgage,  glvm  by  the  Electric 
Park  Amusement  Company  to  the  Union 
Trust  Company  as  trustee,  sought  to  be  fore- 
closed in  this  case,  was  authorized  by  resolu- 
tion of  the  stockholders  passed  at  a  meeting 
thereof  on  October  25,  1905,  reading  as  fol- 
lows :*  "Whereas,  for  the  purpose  of  acquir- 
ing title  to  the  land  now  occupied  by  Elec- 
tric Park  Amusement  Company  at  the  comer 
of  Jefferson  avenue  and  Belle  Isle  Bridge  ap- 
proach, Detroit,  Michigan,  and  to  make  ad- 
ditional Improvements  in  the  way  of  con- 
struction of  a  pier  on  the  river  front,  It  is 
necessary  and  desirable  that  the  company 
borrow  the  sum  of  eighty  thousand  dollars 
($80,00(^:  Therefore,  resolved,  that  for  the 
purpose  aforesaid,  this  company  Issue  Its 
first-mortgage  bonds  in  the  amount  of  eighty 
thousand  dollars  ($80,000)  divided  Into  one 
hundred  and  fifty  bonds  of  the  denomination 
of  $250,  $500  and  $1,000  each,  all  to  be  dated 
October  26,  1905,  and  to  be  payable  within 
twenty  years,  such  bonds  to  bear  interest  at 
tbe  rate  of  not  to  exceed  five  per  cent  per 
annum,  payable  semiannually,  both  principal 
and  interest  being  payable  In  gold  coin  of 
the  United  States  of  America,  of  the  present 
standard  of  weight  and  fineness,  if  so  de- 
manded by  the  bolder;  that  such  bonds  be 
secured  by  a  first  mortgage  or  deed  of  trust 
of  all  the  property  rights  and  franchises  now 
owned  by  the  company  or  hereafter  to  be 
acquired  by  it  during  the  Ufetlme  of  said 
mortgage  or  deed  of  trust,  and  the  Income 
thereof;  the  bonds  and  mortgage  in  other 
respects  than  those  above  Indicated,  and  the 
provisions  for  the  payment  of  the  same,  to 
be  referred  to  the  board  of  directors  of  the 
corporation  for  determination.  And  further 
resolved,  that  said  board  of  directors  of  this 
corporation  are  hereby  authorized  and  direct- 
ed to  have  said  bonds  and  mortgage  or  trust 
deed  properly  executed  by  the  officers  of  said 
corporation,  and  to  negotiate  the  sale  of  said 
bonds  and  sell  the  same  at  a  price  not  less 
than  90  per  cent,  of  the  par  value  thereof." 
At  the  time  of  the  adoption  of  this  resolution 
by  the  stockholders,  the  directors  of  the  cor- 
poration were  Arthur  H.  Gaukler  of  Detroit, 
president,  and  who  controlled  a  majority  of 
the  stock,  Francis  P.  Dreher  of  Detroit,  sec- 
retary, and  Harry  W.  Davis  of  Wilmington, 
Del.,  who  held  10  of  the  $1  shares  of  stock. 
On  the  same  day  that  tbe  foregoing  resolu- 
tion was  adopted  by  the  stockholders,  Gauk- 
ler and  Dreher  held  a  directors'  meeting,  at 
which  they  adopted  and  certified  a  resolu- 
tion, as  follows :  "Whereas  It  is  desirable  to 
provide  sufficient  time  for  the  proper  nego- 
tiation and  sale  of  the  eighty  thousand  dol- 
lars of  bonds  above  authorized,  and  the  com- 
pany requires  forty  thousand  dollars  for 
pitesent  uses:    Therefore,  resolved,  that  the 
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president  and  secretary  be  and  they  are  here- 
by authorized  to  borrow  the  sum  of  forty 
thousand  dollars  from  the  Union  Trust  Com- 
pany of  Detroit,  for  the  term  of  one  year, 
with  the  privilege  of  renewal  for  an  addi- 
tional year,  with  interest  at  five  per  cent 
per  annum,  payable  semiannoally,  and  to  ex- 
ecute the  company's  note  for  said  loan  and 
secure  the  same  by  pledge  as  collateral  secu- 
rity of  the  entire  issue  of  eighty  thousand 
dollars  of  bonds  above  authorized.  Arthur 
H.  Oaukler,  President.  Francis  P.  Dreher, 
Sec'y.  The  undersigned,  president  and  sec- 
retary, respectively,  of  the  Electric  Park 
Amusement  Company,  hereby  certify  that 
the  foregoing  is  a  true  and  correct  copy  of 
a  resolution  passed  by  the  board  of  directors 
of  said  Electric  Park  Amusement  Company 
at  a  meeting  duly  called  and  held  on  Octo- 
ber 25,  1005,  at  which  meeting  the  foUow- 
iug  directors,  Arthur  H.  Gaukler  and  Fran- 
cis'P.  Dreher,  being  a  quorum  of  the  said 
board,  were  present.  Arthur  H.  Gaukler, 
President  Francis  P.  Dreher,  Secretary." 
On  the  basis  of  this  resolution,  the  Union 
Trust  Company  loaned  $40,000  to  the  Elec- 
tric Park  Amusement  Company,  which  It 
used  for  legitimate  purposes.  Forty-two  thou- 
sand dollars  of  the  bonds  were  sold  and  re- 
leased from  pledge,  and  a  sufficient  amount 
of  the  proceeds  applied  upon  the  $40,000  loan 
to  reduce  it  to  $12,006.68.  April  28,  1906, 
the  Union  Trust  Company  loaned  to  the  Elec- 
tric Park  Amusement  Company  $30,400,  and 
•took  the  following  contract  note :  "$30,400.00. 
Detroit,  Mich.,  April  28th,  1906.  Foar  months 
after  date,  Electric  Park  Amusement  Com- 
pany promises  to  pay  to  the  order  of  the  Un- 
ion Trust  Company,  of  Detroit,  at  its  office 
in  the  city  of  Detroit.  Michigan,  thirty  thou- 
sand four  hundred  and  <>o/ioo  dollars,  for 
value  received,  with  interest  at  the  rate  of 
six  (6)  per  cent  per  annum,  having  deposited 
herewith,  as  collateral  security  for  the  pay- 
ment hereof,  and  all  other  liabilities,  abso- 
lute or  contingent,  present  or  future,  of  the 
undersigned  to  the  said  Union  Trust  Com- 
pany, thirty-eight  thousand  dollars  ($38,- 
000.00)  par  value,  of  bonds  of  said  Electric 
Park  Amusement  Company  of  the  issi^e  of 
October  26th,  1905,  which  property,  or  any 
part  thereof,  with  any  other  property  here- 
after deposited  in  substitution  therefor  or  in 
addition  thereto,  the  holder  of  this  note,  in 
default  of  payment  thereof,  is  authorized  to 
sell,  at  the  expense  of  the  undersigned,  at 
public  or  private  sale,  at  its  option,  and  at 
its  option  to  purchase  at  such  sale,  and  to 
apply  the  proceeds  in  payment  of  this  note, 
and  the  balance  upon  such  other  of  said  lia- 
bilities as  the  holder  may  elect  It  is  fur- 
ther agreed  that  if  default  be  made  In  the 
payment  of  any  installment  of  interest  when 
the  same  shall  become  due,  or  if  in  the  opin- 
ion of  the  holder  of  this  note,  the  said  secu- 
rity shall  depreciate  in  value,  said  holder 
may  elect  wlUiont  notice  that  this  obligation 


is  due  and  payable  on  demand.  It  is  further 
agreed  that  said  Union  Trust  Company  shall 
have  the  right  to  hold  and  apply,  at  any 
time,  Its  own  indebtedness  or  liability  to  the 
maker  hereof,  or  any  securities  or  property 
of  the  maker  In  its  custody  or  possession,  as 
security  for  the  payment  of  any  liability  due, 
or  to  become  due,  from  the  maker  hereof. 
Electric  Park  Amusement  Company,  by  Ar- 
thur H.  Gaukler,  Prest  By  Francis  P.  Dre- 
her, Secy.  &  Treas."  The  foregoing  loan  was 
based  upon  the  following  certified  action  of 
the  directors:  "The  undersigned,  respective- 
ly, president  and  secretary  of  the  above-nam- 
ed corporation,  do  hereby  certify  that  the 
following  is  a  true  and  exact  copy  from  the 
books  of  the  corporation  of  a  resolution 
which  was  regularly  adopted  at  a  special 
meeting  of  the  board  of  directors  of  said  cor- 
poration, duly  called  and  held  on  the  25th 
day  of  At)ril,  A.  D.  1906,  a  quorum  being 
present  at  said  meeting,  to  wit:  On  motion 
of  Francis  P.  Dreher,  secretary,  seconded  by 
Arthur  H.  Gaukler,  president,  it  was  resolv- 
ed that  the  president  and  secretary  be  au- 
thorized and  directed  to  execute  and  dellT- 
er  to  the  Union  Trust  Company,  of  Detroit, 
Michigan,  the  note  of  the  Electric  Park 
Amusement  Company  of  Delaware,  for  the 
sum  of  $30,400,  payable  four  months  after 
date,  with  interest  at  the  rate  ef  six  per 
cent  per  annum,  and  to  execute  and  deliver 
to  the  said  Union  Trust  Company,  as  secu- 
rity for  the  payment  of  said  note,  a  collater- 
al assignment  of  $38,000  of  bonds  now  held 
in  the  hands  of  the  said  Union  Trust  Com- 
pany as  collateral  to  a  note  of  $12,600.68, 
with  the  usual  conditions  for  the  sale  of  said 
bonds  in  case  of  any  default  in  meeting  the 
conditions  of  said  note,  and  to  deliver  to- 
gether with  said  note  and  said  collateral  as- 
signment the  said  bonds ;  that  from  the  pro- 
ceeds of  said  loan  the  president  and  secre- 
tary pay  to  the  Union  Trust  Company  all  the 
indebtedness  now  existing  from  this  company 
to  the  Union  Trust  Company ;  and  that  $lo,- 
000  of  par  value  of  stock  of  the  Electric  Park 
Amusement  Company  be  delivered  to  F.  M. 
Delano  for  services  in  securing  loan.  Arthur 
H.  Gaukler,  President  Francis  P.  Dreher, 
Secretary.    [Corporate  Seal.]" 

On  said  April  28,  1906.  the  Electric  Park 
Amusement  Company  and  the  Detroit  Lum- 
ber Company  entered  into  the  following 
agreement:  "An  agreement  entered  into  be- 
tween the  Electric  Park  Amusement  Compa- 
ny, a  corporation  organized  under  the  laws 
of  the  state  of  Delaware,  of  Detroit  Mich- 
igan, party  of  the  first  part  and  the  Detroit 
Lumber  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Michigan,  of 
Detroit,  Michigan,  party  of  the  second  part, 
at  Detroit  Michigan,  on  the  28th  day  of 
April,  1906,  witnesseth:  Whereas,  that  here- 
tofore, to  wit,  on  the  5th  day  of  March,  1906, 
the  parties  hereto  did  enter  into  a  contract 
— a  copy  of  which  contract  is  hereto  attach- 
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ed  marked  'Exhibit  A';  and,  whereas,  said 
party  of  the  second  part  has  this  day  re- 
leased in  full  its  Hen  and  claim  to  the  t«n 
thousand  dollars  ($10,000.00)  of  bonds  of  said 
party  of  the  first  part  ci?eated  by  said  agree- 
ment ;  and,  whereas,  in  consideration  of  such 
release,  said  party  of  the  first  part  is  will- 
ing to  assign  to  said  party  of  the  second  part 
as  collateral  security  to  the  payment  of  its 
debt,  as  more  specifically  stated  and  provided 
for  in  said  Exhibit  A,  to  which  reference  Is 
hereby  made  and  which  is  made  a  part  here- 
of, except  as  herein  provided,  to  said  party 
of  the  second  part  all  of  its  interest  in  and 
to  said  thirty-eight  thousand  dollars  ($38,- 
000)  of  its  bonds,  subject  to  the  rights  and 
lien  of  the  Union  Trust  Company,  of  Detroit, 
Michigan,  to  said  bonds,  said  bonds  being 
now  pledged  to  the  Union  Trust  Company  to 
secure  the  payment  of  the  principal  and  in- 
terest of  its  loan  to  said  party  of  the  first 
part,  which  loan  is  for  the  sum  of  thirty 
tliousand  four  hundred  dollars  ($30,400): 
Now,  therefore.  In  consideration  of  the  prem- 
ises, the  said  party  of  the  first  part  does 
bereby  assign  unto  said  party  of  the  second 
part  its  interest  in  said  thirty-eight  thousand 
dollars  ($38,000)  of  its  bonds  as  collateral  se- 
curity to  the  payment  of  the  debt  of  said  par- 
ty of  the  first  part  to  said  party  of  the  sec- 
ond part.  It  being  expressly  provided,  how- 
ever, by  the  parties  hereto  that  this  assign- 
ment is  made  subject  to  the  lien  of  said  Un- 
ion Trust  Company  to  any  and  all  of  said 
tionds.  It  being  further  understood  that  said 
party  of  the  second  part  has  no  interest 
whatever  in  the  same  until  after  the  pay- 
ment in  full  of  both  principal  and  interest 
by  said  party  of  the  first  part  to  said  Union 
Trust  Company  of  its  said  loan  of  thirty 
thousand  four  hundred  dollars  ($30,400).  In 
witness  whereof,  the  said  Electric  Park 
Amusement  Company  has  hereunto  subscrib- 
ed its  name  by  its  president  and  secy,  treas., 
and  affixed  its  corporate  seal  the  day  and 
year  first  above  written;  and  the  said  De- 
troit Lumber  Company  has  hereunto  sub- 
scribed Its  name  by  its  pres.  and  secy,  and 
affixed  its  corporate  seal  the  day  and  year 
first  above  written.  Electric  Park  Amuse- 
ment Co.,  by  Arthur  H.  Oaukler,  Prest 
[Corporate  Seal.]  Francis  P.  Dreber,  Sec'y 
Treas.  Detroit  Lumber  Company,  by  E.  L. 
Thompson,  Prest  Henry  Otis,  Sec'y.  [Cor- 
porate Seal.]*' 

The  Electric  Park  Amusement  Company 
having  defaulted  as  to  the  $30,400  note,  the 
Union  Trust  Company  sold  at  public  sale  the 
$38,000  of  bonds  to  the  Detroit  Lumber  Com- 
pany for  $31,S00,  which  canceled  the  indebt- 
edness of  the  amusement  company  to  the  Un- 
ion Trust  Company,  leaving  a  surplus  of 
$163.18,  which  was  paid  over  to  the  Detroit 
Lumber  Company.  The  Electric  Park  Amuse- 
ment Company  conveyed  its  property  to  the 
Electric  City  Amusement  Company,  which 
was    a    reorganization    of    the    first-named 


company.  Further  facts  will  be  found  in  the- 
case  of  Schmidt  v.  Gaukler,  156  Mich.  243, 
120  N.  W.  74&  Among  the  corporate  powers 
of  the  corporation  as  specified  In  Its  articles 
of  association  are  the  following:  To  issuer 
bonds,  debentures  or  obligations  of  this  cor- 
poration from  time  to  time,  for  any  of  the' 
objects  or  purposes  of  the  corporation,  and 
to  secure  the  same  by  mortgage,  pledge,  deed 
of  trust,  or  otherwise."  The  by-laws  contain, 
among  others,  the  following  provisions: 
"The  property  and  business  of  the  company 
shall  be  managed  and  controlled  by  a  board 
of  three  directors  who  shall  at  all  times  be 
stockholders,  and  at  least  one  of  whom  shall 
be  an  actual  resident  of  Delaware.  •  •  ♦ 
Regular  meetings  of  the  directors  shall  be 
held  on  the  fourth  Monday  of  each  month 
at  the  office  of  the  company  in  Detroit,  state 
of  Michigan,  at  twelve  o'clock  noon,  or  by  or- 
der of  the  directors,  elsewhere,  on  a  day  and 
at  an  hour  to  be  fixed  by  the  board.  No  no- 
tice of  regular  meetings  of  the  board  shall  be 
necessary.  A  majority  of  the  whole  board  of 
directors  shall  be  necessary  at  aU  meetings 
to  constitute  a  quorum  for  the  transaction  of 
business.  Special  meetings  of  the  board  may 
be  called  by  the  president  on  three  days'  no- 
tice to  each  director,  either  personally  or  by 
wire ;  special  meetings  may  be  called  In  like 
manner  on  the  request  in  writing  of  two  di- 
rectors." Director  Davis  never  came  to  De- 
troit, and  the  minutes  show  that  he  never  at- 
tended any  of  the  directors'  meetings,  and 
that  he  never  was  sent  any  notice  of  any 
meeting.  Mr.  Gaukler,  president  of  the  com- 
pany, and  Mr.  Dreher,  secretary,  were  in  ab- 
solute and  complete  charge  of  all  the  busi- 
ness of  the  company  and  signed  all  agree- 
ments and  conveyances  in  its  behalf.  From 
the  decree  entered  In  favor  of  complainant 
defendants  have  appealed  to  this  court. 

Counsel  for  defendant  concede  that  the 
bond  issue  was  legal,  and  that  the  mortgage 
Is  a  lawful  security  as  to  the  $42,000  worth 
of  bonds  sold,  but  contend  as. to  the  $38,000 
of  bonds,  as  averred  In  the  cross-bill  of  the 
Detroit  Trust  Company,  "that  said  attempt- 
ed pledge  was  wholly  Illegal,  being  entire- 
ly beyond  the  scope  and  purpose  of  said 
trust  mortgage  and  the  resolution  authoriz- 
ing the  issue  of  said  bonds,  beyond  the  scope 
and  powers  of  said  Electric  Park  Amuse- 
ment Company  as  a  corporation,  and  beyond 
the  scope  and  powers  of  the  officers  and  di- 
rectors of  said  Electric  Park  Amusement 
Company,  and  in  violation  of  the  authority 
given  by  the  stockholders  to  the  directors  of 
said  Electric  Park  Amusement  C!ompany  for 
the  sale  of  said  bonds,  and  that  the  action 
of  the  officers  and  directors  of  said  company 
In  so  attempting  to  pledge  said  bonds  was 
taken  at  an  illegal  meeting  thereof,  if  any, 
in  violation  of  the  requirements  of  the  by- 
laws of  said  company,  all  of  which  facts 
were  fully  known  at  the  time  by  said  Union 
Trust  Company,  which  dealt  with  the  mat- 
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ter  under  sucb  circumstances  as  to  put  said 
Union  Trust  Company  upon  inquiry  as  to 
ttie  legality  of  said  trausactlon  in  all  of 
its  pliasea." 

Ttie  Important  question  Is  whether  the 
pledge  of  the  $38,000  of  bonds  was  beyond 
the  power  of  the  corporation  to  make  under 
any  circumstances.  Counsel  for  defendants 
argue  that  the  provision  of  the  charter  em- 
powering the  corporation  "to  issue  bonds, 
etc.,  •  •  •  and  to  secure  the  same  by 
mortgage,"  etc.,  considered  In  connection 
with  the  general  corporation  laws  of  Dela- 
ware prohibiting  the  exercise  of  "any  other 
corporate  i>owers,  except  such  incidental 
powers  as  shall  be  necessary  to  the  exercise 
of  the  powers  so  given"  amounts  to  a  stat- 
utory prohibition  against  pledging  the  cor- 
poration's bonds.  In  the  language  of  coun- 
sel: "The  mortgage  in  question  in  this  case 
covered  all  of  the  corporation's  real  estate 
and  'also  all  other  property  and  assets,. real 
and  personal,  of  every  name  and  nature, 
wnich  the  said  amusement  company  now 
owns  or  may  hereafter  acquire.'  The  bonds 
secured  by  said  mortgage  became  the  debts, 
not  property,  of  the  corporation,  as  soon  as 
Issued  and  sold  as  the  stockholders  pre- 
scribed. The  bonds  were  never  property  of 
the  corporation  that  could  be  pledged  to  se- 
cure other  debts.  They  were  debts  only  to 
secure  which  property  of  the  corporation 
could  be  pledged.  The  quotation  from  the 
corporate  powers  of  the  company,  on  page 
15  of  complainant's  brief,  has  no  other  mean- 
ing. The  power  'to  issue  bonds  •  •  • 
and  to  secure  the  same  by  mortgage,  pledge, 
deed  of  trust,  or  otherwise,'  does  not  mean 
power  to  issue  bonds  and  secure  other  debts 
by  pledge  of  those  same  bonds."  We  do  not 
so  construe  the  charter  provision.  Conced- 
ing that  the  power  "to  issue  bonds,  deben- 
tures or  obligations  •  •  •  and  to  secure 
the  same  by  mortgage,  pledge,  deed  of  trust. 
or  otherwise" .  does  not  contemplate  the  Is- 
suing of  bonds  and  the  securing  of  the  same 
by  a  pledge  of  the  bonds  so  issued.  It  does 
not  follow  that  the  charter  provision  did  not 
contemplate  the  iRSuing  of  "obligations"  and 
the  securing  of  them  by  a  pledge  of  corpo- 
rate bonds.  The  contract  note  for  $30,400 
is  denominated  in  its  terms  "this  obliga- 
tion," and  we  think  it  was  an  obligation 
within  the  meaning  of  the  charter  provision. 
Emerson  v.  Steel  &  Spring  Co.,  100  Mich. 
127,  68  N.  W.  0.59:  HIU  v.  Bloom,  41  N. 
J.  Eq.  276,  7  Atl.  438.  The  company  had 
express  power,  therefore,  to  secure  the  pay- 
ment of  the  obligation  In  question  by  the 
pledge  of  any  property  which  could  be  pledg- 
ed. We  have  no  doubt  that  the  mortgage 
bonds  were  a  proper  subject  of  pledge,  and 
this  notwithstanding  the  resolution  of  the 
stockholders.  Jones  on  Pledges,  etc.  (2d  Ed.) 
H  70-74,  Inclusive;  2  Thomp.  on  Corpora- 
tions, {  1182;  Union  Cattle  Co.  v.  Interna- 
'  Trust  Co.,  149  Mass.  492,  21  M.  O. 


9C2;  Wm.  Firth  Co.  ▼.  S.  C.  Loan  &  Trust 
Co..  122  Fed.  560,  59  C.  C.  A.  73 ;  2  Cook  on 
Corp.  (5th  Ed.)  i  709:  New  Memphis  Gas- 
light Co.  Cases,  105  Tenn.  208,  CO  S.  W. 
206,  80  Am.  St.  Rep.  880;  Hatch  v.  Coddlng- 
ton,  95  U.  S.  48,  24  L.  Ed.  339. 

The  remaining  question  on  this  branch  of 
the  case  is  whether  the  pledge  was  invalid 
because  of  tjie  failure  to  notify  the  third 
member  of  the  board  of  directors  of  the 
special  meeting  at  which  the  resolution  was 
adopted.  It  Is  apparent  that  notification  of 
Davis  would  have  been  an  idle  formality, 
since  he  never  attended  the  meetings  of 
the  corporation  In  Michigan,  where  its  en- 
tire property  was  located.  The  corporation 
permitted  Gaukler  and  Dreber  to  exercise 
all  the  functions  and  powers  of  the  direc- 
torate, and  there  is  no  evidence  that  any 
other  stockholder  or  director  is  complaining, 
but  they  alone  appenr  to  be  carrying  on  this 
litigation,  setting  up  the  falsity  of  their  own 
certlflcntes- to  defeat  a  Just  debt  The  con- 
tract was  one  within  the  lawful  powers  of 
the  corporation.  It  received  $40,000  of  mon- 
ey on  the  first  pledge  of  bonds,  which  it 
used  for  its  lawful  purposes.  It  paid  from 
the  proceeds  of  its  sales  of  bonds  a  large 
part  of  this  indebtedness  to  the  Union  Trust 
Company.  Six  months  later  It  received  $30,- 
400  more,  which  it  also  applied  to  Its  own 
proper  purposes,  and  not  until  September 
23,  1907,  nearly  two  years  after  the  making 
of  the  first  pledge,  did  it  raise  any  question 
as  to  the  validity  of  the  pledge.  Under 
such  circumstances,  the  corporation  must  be 
deemed  to  have  ratified  the  action  of  the 
two  directors  in  pledging  the  bonds  and  to 
be  estopped  to  question  Its  validity.  Jones 
V.  School  Dlst.,  110  Mich.  363,  68  N.  W. 
222;  Clement,  Bane  &  Co.  v.  Clothing  Co., 
110  Mich.  4.'58,  68  N.  W.  224. 

The  decree  of  the  circuit  court  found  that 
the  Detroit  Lumber  Company  was  entitled 
to  collect  on  the  coupons  attached  to  the 
$38,000  of  bonds  only  from  September  2.3, 
1907.  The  lumber  company  has  appealed 
from  this  portion  of  the  decree,  claiming 
that  it  is  entitled  to  collect  on  the  interest 
•coupons  from  May  10,  1907,  to  which  time 
the  Interest  had  been  paid  on  the  indebted- 
ness pecured  by  the  bonds.  We  are  of  the 
opinion  that  the  position  of  the  lumber  com- 
pany is  well  taken,  and  that  the  decree 
should  have  made  May  10th  the  starting 
point.  Warner  v.  Iron  Co.,  3  Woods,  514. 
Fed.  Cns.  No.  17.1S3.  By  the  agreement  of 
the  parties  the  amusement  company  assign- 
ed Its  interest  in  the  bonds  to  the  lumber 
company,  subject  to  the  lien  of  the  Union 
Trust  Company,  "as  collateral  security  to 
the  payment  of  the  debt  of  said  party  of 
the  first  part  to  said  party  of  the  second 
part,"  and  the  lumber  company,  by  its  pur- 
chase of  the  bonds,  became  the  owner  of 
both  Hens,  and  is  entitled  to  enforce  both, 
subject  to  an  accounting  for  the  surplus.  If 
any. 
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Tbe  remaining  qnestlon  for  our  considera- 
tion relates  to  tbe  compensation  of  the  trus- 
tee and  Its  counsel.  With  reference  to  thla 
sx-.bject  the  circuit  Judge  said:  "As  far  as 
the  compensation  to  be  allowed  this  com- 
plainant Is  concerned,  that  Is  the  only  other 
thing  I  hare  left  to  consider.  That  is  a 
matter  that  Is  very  dlfiBcult,  at  all  times, 
for  a  court  to  pass  upon,  and,  I  confess,  it 
Is  more  or  less  of  an  embarrassment  to  pass 
upon  It.  As  far  as  the  solicitors  of  record 
are  concerned,  there  can  be  no  doubt  that 
at  different  times  they  have  acted  in  con- 
nection with  this  matter  In  three  different 
capacities,  and  there  can  be  no  doubt,  at 
those  times,  they  were  entirely  within  their 
rights,  and  doing  it  with  entire  propriety. 
They  were  Interested  as  solicitors  for  the 
trustee  under  the  first  mortgage.  They  were 
interested  as  solicitors  for  the  trustee  under 
the  second  mortgage;  they  were  Interested 
as  solicitor  for  the  trust  company  Itself  as 
a  creditor.  How  to  tell  when  they  were 
acting  in  one  capacity,  and  when  they  were 
acting  in  another.  Is  something  that  I  am 
not  going  to  attempt  to  do,  or  reconcile,  be- 
cause it  is  perfectly  obvious  that  at  some 
time  what  they  did  was  for  their  benefit  in 
all  three  capacities,  and  at  other  times  it 
was  only  for  the  benefit  possibly  in  one  or 
two  capacities.  For  example,  in  the  litiga- 
tion to  which  reference  has  been  had,  in 
tbe  Schmidt  Case,  they  appear  to  have 
gone  into  that  litigation  in  one  capacity, 
and  came  oat  of  It  in  an  entirely  different 
capacity,  as  I  read  the  record,  in  tbe  Su- 
preme Ooart's  opinion.  From  my  knowledge 
of  these  counsel,  and  my  belief  in  their  in- 
tegrity, I  have  no  'reason  to  question,  nor 
has  it  been  questioned,  in  this  proceeding, 
that  they  were  taking  every  step  according 
to  their  best  and  conscientious  judgment 
That  being  true,  when  they  swear  uuder 
oath  they  think  their  services,  as  rendered, 
without  going  into  particular  details,  which 
I  find  I  am  to  blame  for,  for  not  hearing, 
were  worth  $2,500,  I  see,  under  the  circum- 
stances of  this  litigation  as  they  have  been 
disclosed  before  me  in  this  hearing  no  par- 
ticular reason  whatsoever  to  question  that 
bill.  That  being  true,  I  think  I  will  allow  it 
as  presented.  The  same  remarks  apply  with 
eqpal  force  to  the  charges  of  the  trustee, 
and  yon  may  prepare  a  decree  accordingly." 

As  stated  in  the  opinion  and  as  shown  by 
the  record,  the  court  refused  to  permit  the 
defendants  to  go  into  the  details  of  the  serv- 
ices or  to  clearly  separate  those  which  were 
a  proper  charge  in  this  suit  from  those 
which  were  not.  Under  such  circumstances, 
we  are  constrained  to  remand  the  case  for 
further  proofs  upon  this  subject.  Upon 
hearing  the  further  proofs,  upou  this  sub- 
ject alone,  a  decree  may  be  entered  by  the 
circuit  court  in  accordance  with  this  opin- 
ion and  tbe  further  finding  of  such  court 


WOODMANSEE  et  al.  r.  ANN  ARBOR 
BRICK  CO.  et  al. 

(Supreme  Court  of  Michigan.    March  13,  1011.) 

Corporations  (S  621*)  —  Dissolution  —  Re- 
CEivEBs  —  Appointment  —  Pbeliminabt 
Hearino. 

Where,  in  a  stockboldeis'  snit  to  dissolve  a 
corporation  and  for  the  appointment  of  a  re- 
ceiver, the  corporation  and  its  managing  officers 
answered  denying  the  charges  of  fraud,  misman- 
agement, and  insolvency,  an  order  appointing 
a  receiver  at  a  preliminary  hearing,  not  limited 
to  tbe  preservation  of  the  corporation's  assets 
until  final  decree,  bnt  depriving  the  corporation 
of  all  its  title  to  and  management  of  the  cor- 
porate property,  was  erroneous. 

[Ed.  Note.— For  other  coses,  see  Corporations, 
Cent  Dig.  {§  2461-2471 ;   Dec  Dig.  §  C21.»] 

Appeal  from  Circuit  Court,  Washtenaw 
County,  In  Chancery;  Edward  D.  Klnne, 
Judge. 

Suit  by  Nathan  Woodmansee  and  another 
against  the  Ann  Arbor  Brick  Company  and 
others.  From  an  order  appointing  a  receiv- 
er for  defendant  corporation,  directing  de- 
livery of  all  corporate  assets  to  them,  and 
continuing  an  Injunction  restraining  the  cor- 
poration's officers  from  selling  or  disposing 
of  property  belonging  to  it  pendente  lite,  de- 
fendants appeal.    Reversed. 

Two  of  five  stockholders  (all  of  whom  are 
also  directors)  of  defendant  corporation  filed 
their  bill  of  complaint  against  the  corpora- 
tion and  the  other  stockholders,  praying  for 
the  appointment  of  a  receiver  of  corporate 
property,  to  wind  up  the  affairs  of  the  corpo- 
ration, for  an  accounting  by  defendant  stock- 
holders, and  for  an  injunction  restraining 
defendants  from  selling  or  disposing  of  prop- 
erty belonging  to  the  corporation.  An  order 
for  an  Injunction  was  made  upon  the  filing 
of  the  bill,  which  was  September  1,  1010. 
The  answer  of  defendants  was  filed  Septem- 
ber 12,  1010.  Motion  to  dissolve  the  Injunc- 
tion was  entered  on  the  same  day  and  no- 
ticed for  hearing  on  September  16,  1910. 
The  court,  on  September  14,  1910,  without 
notice  to  defendants,  made  an  order  appoint- 
ing complainant  Nathan  Woodmansee  receiv- 
er, temporarily,  of  defendant  corporation, 
and  further  ordered  that  defendants  show 
cause  on  September  26th  why  a  "receiver  ad 
litem"  should  not  be  appointed.  A  further 
order,  reciting  that  It  was  made  September 
29th,  bearing  at  the  end,  with  the  signature 
of  the  circuit  Judge,  the  words  "Dated  this 
1st  day  of  October,"  and  filed  October  3, 
1910,  appoints  said  Nathan  Woodmansee  re- 
ceiver of  all  the  property  of  defendant  cor- 
poration with  all  powers  usually  belonging 
to  receivers  and  some  powers  specifically 
stated.  It  directs  defendants  to  turn  over 
and  transfer  to  the  receiver  all  of  the  cor- 
porate assets.  It  recites  that  it  was  made 
after  a  hearing  upon  the  order  to  show 
cause.  It  also  continues  the  injunction  in 
force.    From  this  order  defendants  have  ap- 


•For  other  cases  see  seme  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Key  No.  Series  ft  Rep'r  ludezse 
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pealed.  The  corporation  was  organized  on 
or  about  March  25,  1907,  with  a  capital  of 
$8,000,  represented  by  80  shares  of  stock,  of 
■which  Horace  G.  Smith  subscribed  for  SO 
shares,  Nathan  Woodmansee  for  8  shares, 
and  Austin  F.  Smith  for  2  shares. 

The  matters  charged  in  the  bill,  upon 
which  and  upon  the  answer  thereto  com- 
plainants rely  to  support  the  action  of  the 
court,  are.  In  substance:  (1)  That  complain- 
ants, who  now  own  11  shares  of  stock,  paid 
therefor  in  cash,  while  defendant  Horace  G. 
Smith,  who  now  owns  27  shares,  and  has 
transferred  stock  to  the  other  defendants, 
paid  for  his  stock  in  personal  property,  men- 
tioned in  the  articles  of  association  and 
valued  therein  at  $3,000.  (2)  That  since  the 
organization  of  the  company  the  defend- 
ants have  assumed  management  and  control 
of  the  business.  (3)  They  have  endeavored 
to  suppress  all,  knowledge  and  information 
about  the  business  with  Intent  to  defraud 
complainants.  (4)  They  have  not  made  and 
filed  annual  reports  with  the  Secretary  of 
State,  nor  made  reports  to  the  stockholders. 
(5)  Complainant  Nathan  Woodmansee  has 
frequently  applied  to  Horace  G.  Smith,  presi- 
dent of  the  corporation,  for  information  con- 
cerning the  business,  and  has  received  no 
information  except  that  the  business  was 
about  paying  expenses.  (6)  The  same  person 
applied  to  the  said  president  for  a  report  of 
the  condition  and  business  of  the  corporation 
and  could  get  none.  (7)  To  deprive  com- 
plainants of  means  of  information,  defend- 
ants have  abandoned  the  Ann  Arbor  office 
of  the  company  and  removed  all  books  and 
papers  pertaining  to  the  business  t^  Detroit. 
(8)  No  meeting  of  stockholders  has  been  call- 
ed by  the  president,  or  held,  since  the  first 
meeting.  (9)  Complainants  believe  the  cor- 
poration to  be  insolvent,  defendants  admit 
an  Indebtedness  of  $1,700  or  thereabouts,  due 
to  various  persons  for  labor,  and  there  are 
believed  to  be  other  debts.  (10)  Defendants 
have  abandoned  the  plant  and  "ceased  for  a 
year  or  more  to  operate  the  same,  and  the 
tools,  etc.,  are  going  to  decay  and  are  being 
carried  away  and  destroyed  for  want  of  care 
and  protection.  (11)  When  operations  ceas- 
ed, there  was  on  hand  a  large  amount  of 
brick  ready  for  market  and  a  considerable 
amount  In  accounts  and  bills  receivable.  (12) 
Defendants  are  collecting  these  accounts, 
selling,  mortgaging,  and  disposing  of  the 
brick  and  machinery  and  tools,  etc.,  with  a 
view  of  defrauding  complainants  and  the 
creditors  of  the  corporation.  (13)  Two  of  de- 
fendants are  trying  to  dispose  of  the  plant, 
r«presentlng  to  intending  pnrchasers  that 
their  reason  is  that  they  live  in  Detroit  and 
cannot  attend  to  the  business  In  Ann  Arbor. 

Certain,  exhibits  are  attached  to  the  bill, 
purporting  to  show  who  are  creditors  of  the 
corporation  so  far  as  complainants  can  as- 
certain the  facts,  and  the  value  of  the  as- 


sets of  the  corporation.  Complainants  in 
their  schedule  value  the  corporate  plant  and 
brick  on  hand  at  the  snm  of  $1,010.  The  de- 
fendants, by  their  sworn  "nswer,  deny  the 
allegations  of  misconduct  on  their  part,  de- 
ny insolvency,  deny  that  there  are  any  labor 
debts  owing  by  the  corporation,  and  deny 
that  any  attempts  have  been  made  to  sell 
the  corporate  property  excepting  the  brick. 
They  admit  the  keeping,  of  the  books  and 
papers  in  Detroit,  assigning  as  a  reason  that 
defendant  corporation  has  no  office  in  Ann 
Arbor  except  at  the  brickyard.  They  assert 
that  annual  reports  have  been  duly  made 
and  filed  and  deny  that  complainants  have 
been  denied  access  to  t>ooks  and  papers  and 
denied  information  concerning  the  business 
of  the  corporation.  They  admit  that  no 
brick  were  manufactured  in  the  summers  of 
1909  and  1910.  At  the  hearing,  complain- 
ants presented  their  own  affidavits  in  sup- 
port of  the  bill  and  in  denial  of  certain  aver- 
ments in  the  answer,  which  affidavits  seek 
to  enlarge,  to  some  extent,  the  scope  of  the 
bill  by  showing  that  the  personal  property 
mentioned  in  the  articles  of  association  was 
overvalued.  Two  affidavits  fix  the  values  of 
the  tools  and  machinery  of  the  corporation 
at  about  $300. 

Argued  before  OSTRANDE3R,  C.  J.,  and 
BIRD,  HOOKER,  M00RE5,  and  McAL- 
VAT,  JJ. 

Moore  &  Moore  (M.  J.  Cavanaugh  and 
(George  Burke,  of  counsel),  for  appellants.  A. 
J.  Sawyer  &  Son,  for  appellees. 

OSTRANDER,  O.  3.  (after  stating  the 
facts  as  above).  Whether  the  bill  states  a 
case  for  equitable  cognizance  is  a  question 
not  presented  on  this  appeal.  That  the  an- 
swer does  not  confess  and  does  dmy  the 
charges  of  fraud  and  mismanagement  and  In- 
solvency is  clear.  The  effect  of  the  order  is 
not  limited  to  preserving  the  assets  of  the 
corporaUon  until  final  decree.  The  effect  is 
to  dispossess  the  corporation  and  to  deprive 
it  of  all  title  to  and  management  of  the  cor- 
porate property.  This  court  has  so  often  de- 
clared that  such  an  order,  made  upon  a  pre- 
liminary hearing,  cannot  be  sustained,  that 
we  shall  only  refer  to  some  of  the  decisions. 
McCombs  V.  Merryhew,  40  Mich.  721,  and 
cases  cited  in  the  opinion ;  Arnold  t.  Bright, 
41  Mich.  207,  2  N.  W.  16;  Tawas,  etc.,  R.  R. 
Co.  V.  Circuit  Judge,  44  Mich.  479,  7  N.  W. 
66;  Smith  V.  Walker,  67  Mich.  466,  22  N.  W. 
267,  24  N.  W.  830,  26  N.  W.  783;  HaU  v. 
Wayne  Circuit  Judge,  111  Mich.  896,  69  N. 
W.  643;  Goldman  ▼.  Manistee  Orcolt  Judge, 
155  Mich.  47,  118  N.  W.  600.  We  are  refer- 
red to  no  authority  to  the  contrary. 

The  order  appealed  from  is  reversed  and 
set  aside,  with  costs  of  this  appeal  to  appel- 
lants, and  the  record  remanded  to  the  circuit 
court. 
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BOCKES  et  aL  t.  A.  McAFEB  &  SON  CO. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  TBESPASB    (I    52*)— TBE8PAS8    TO    REAL    ES- 
TATE— Dakaqis. 

The  measure  of  damages  for  unlawfully 
catting  trees  on  land  purchased  for  the  young 
growing  timber  thereon,  as  an  investment,  is 
the  Btumpage  value  of  the  trees  large  enougli  to 
have  stnmpage  value,  and  the  damage  to  the 
land  as  an  investment,  caused  by  the  catting  of 
trees  so  small  as  to  have  no  stumpage  value. 

[E3d.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  |i  137,  138;    Dec.  Dig.  {  62.*] 

2.  Trespass   (|  46*)— Trespass  to  Realtt— 
Treble  Daiiages— Evidence. 

In  trespass  by  cutting  and  removing  timber, 
evidence  held  to  Justify  treble  damages  under 
Comp.  Laws,  H  11,2(H,  11,205,  allowing  treble 
damages,  unless  the  trespass  was  casual  and  in- 
voluntary. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  S  46.*] 

Error  to  Circuit  Court,  Kalkaska  County; 
Fred  S.  Lamb,  Judge. 

Action  by  William  E.  Bockes  and  anoth- 
er against  the  A.  McAfee  &  Son  Company. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Affirmed. 

The  following  Is  the  plat  referred  to  In 
the  opinion : 


MOORE,  J.  This  to  an  action  of  trespass 
quare  clausum  freglt  brought  by  the  plain- 
tiffs. The  attached  plat  will  aid  in  under- 
stfindlng  the  situation. 

The  declaration  contained  two  counts. 
One  was  the  ordinary  count  in  trespass,  and 
the  other  a  count  under  the  statute.  The 
plea  was  the  general  Issue.  This  case  was 
tried  by  the  court  without  a  Jury.  The  find- 
ings of  the  trial  judge  important  to  mention 
are  as  follows: 

"(2)  Some  time  during  the  fall  or  sum- 
mer of  1908,  the  defendant,  A.  McAfee  &  Son 
Company,  a  corporation,  by  its  agents  and 
employes  and  without  any  right,  title,  or  in- 
terest In  said  land,  and  without  leave  or  li- 
cense and  without  the  knowledge  or  consent 
of  the  plaintiffs,  entered  upon  the  aforesaid 
land  and  cut  and  removed  therefrom,  from 
223  to  240  thrifty  young  growing  trees,  prin- 
cipally tamarack  and  cedar,  with  a  smaller 
quantity  of  other  varieties — pine,  black  ash, 
balsam,  etc.  About  200  of  said  trees  ranged 
In  size  from  four  inches  to  fourteen  inches 
(averaging  about  seven  or  eight  inches)  in 
diameter,  at  the  butt,  while  the  remainder 
were  from  two  Inches  to  four  Inches  in  di- 
ameter. 


T>.26«.,R.aw:- 


A'rgned  before  OSTRANDER,  C.  3..  and 
BIRD,  HOOKER,  MOORE,  and  McALVAT, 
33. 

I.  C.  Wheeler,  for  appellant  Channcey  C. 
Jencks,  for  appellees. 


"(3)  I  find  the  actual  stumpage  value  of 
the  timber  cut  and  removed  from  said  land, 
which  was  large  enough  to  be  of  any  value 
for  logs,  to  be  the  sum  of  $12.69,  being  $5 
per  1,000  feet  for  2,638  feet. 


•For  otber  eaaei  see  same  topic  and  taction  NUMBER  In  De«.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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"(4)  The  plaintUlB  are  now  and  for  many 
years  last  i;>ast  liave  been  engaged  In  the 
business  of  buying,  selling,  and  handling  tim- 
ber and  timber  lands,  and  have  invested  to 
some  extent  In  lands  upon  which  there  is 
thrifty  young  timber  growing,  for  the  purpose 
of  holding  the  same  for  future  profits  from  the 
growth  and  advance  in  price  of  such  timber. 
The  land  in  question  here  was  purchased  by 
them  and  held  for  this  purpose,  and  is  of  no 
great  value  for  any  other  purpose.  I  find 
the  damage  to  the  freehold,  independent  of 
the  value  of  the  timber  cut,  to  be  the  sum  of 
$25." 

"(9)  I  find  the  damage  to  the  freehold  by 
reason  of  the  cutting  of  said  timber  and  the 
removal  of  the  same  to  be  the  sum  of  $37.69, 
including  the  value  of  the  timber  cut  and  re- 
moved. 

"(10)  I  find  that  the  trespass  In  question 
was  due  to  the  failure  on  the  part  of  the  de- 
fendant to  take  proper  measures  to  guard 
the  rights  of  the  plaintiffs.  The  testimony 
fails  to  show  that  the  defendant  made  any 
effort  to  correctly  determine  the  boundary 
lines  in  question  until  after  its  attention 
bad  been  called  to  the  trespass.  Its  action 
in  deliberately  going  upon  the  land  in  ques- 
tion, without  knowledge  or  having  good  rea- 
son for  believing  it  was  on  its  own  land,  in- 
dicates a  wanton  disregard  for  the  rights 
of  the  plaintiffs.  The  trespass  was  not  cas- 
ual and  involuntary." 

•  "Conclusions  of  Law. 

"1.  Under  the  statute  on  which  this  suit 
is  brought,  the  measure  of  damages  is  the 
injury  to  the  freehold,  and  that  Injury  Is 
not  determined  alone  by  the  value  of  the  tim- 
Ler  cut  and   removed. 

"2.  Where  a  trespass  is  committed  by  the 
subordinate  employes  of  a  corporation,  the 
doctrine  of  respondeat  superior  applies  to 
the  corporation. 

"3.  The  burden  of  proof  to  show  that  the 
trespass  was  casual  and  involuntary  is  upon 
the  defendant,  and  it  has  not  been  sustained 
in  this  case." 

Counsel  say  this  case  presents  to  the  court 
for  determination  two  questions:  (1)  The  le- 
g.allty  of  the  rule  adopted  by  the  plaintiffs  In 
fixing  the  amount  of  damages  sustained  by 
tbem  by  reason  of  defendant's  trespass,  viz.: 
They  claim  they  were  entitied  to  damages 
based  upon  future  profits  which  might  ac- 
crue by  holding  the  land  and  timber  for  a 
supposed  Increase  in  the  growth  and  value 
of  the  timber,  without  regard  to  its  present 
value.  (2)  Whether  or  not  the  trespass  was 
casual  and  involuntary,  and  whether  or  not 
the  damages  should  be  trebled. 

1.  Did  the  court  err  in  reaching  the 
amount  of  actual  damages  found  by  him? 
It  was  conceded  that  defendants  had  com- 
mitted the  trespass.  There  was  testimony  as 
to  the  number  of  trees  which  were  cut  and 
their  sizes,  and  the  stumpage  value  of  those 
trees    which    were   large   enough   to   have 


stumpage  value.  The  testimony  disclosed 
that  many  of  the  trees  were  so  small  as  to 
have  no  stumpage  value,  but  they  were 
young  and  thrifty.  There  was  testimony  to 
the  effect  that  plalntifts  bought  the  land  be- 
cause of  this  young  growing  timber,  to  hold 
the  land  as  an  Investment  There  was  testi- 
mony to  the  effect  that  the  land  was  dam- 
aged, to  one  who  was  holding  it  as  an  in- 
vestment, to  the  extent  of  $50  to  |75  by  rea- 
son of  the  cutting  of  the  young  trees. 

In  Sutherland  on  Damages  (3d  Bd.)  toL  4, 
p.  2980,  in  discussing  the  liability  for  cut- 
ting trees,  the  author  says:  "The  plaintiff 
may  adopt  the  value  of  the  timber  as  the 
measure  of  his  damages,  but  is  not  obliged  to 
do  so;  if  the  injury  to  the  land  exceeds  the 
value  of  the  timber,  or.  In  other  words.  If 
the  trees  were  worth  more  standing,  be  may 
recover  their  value  as  part  of  the  land. 
Hogeboom,  J.,  forcibly  said:  'Surely  the 
damage  would  not  be  in  all  cases  accurately 
measured  by  the  market  value  of  the  wood 
or  timber  when  cut.  The  trees  might  be  a 
highly  valuable  appendage  to  the.  farm  for 
purposes  of  shade  or  ornament;  there  might 
be  a  very  scanty  supply  for  a  farm  of  that 
size;  or  for  other 'reasons  they  might  have  a 
special  value  as  connected  with  the  farm, 
altogether  independent  of,  and  superior  to, 
their  intrinsic  value  for  purposes  of  building 
or  fuel.  As  well  might  you  remove  the  col- 
umns which  supported  the  roof  or  some  part 
of  the  superstructure  of  a  splendid  mansion, 
and  limit  the  owner  in  damages  to  the  value 
of  these  columns  as  timber  or  cordwood,  as 
to  adopt  the  parallel  rule  in  this  case.'  The 
damages  for  the  loss  of  trees  are  not  to  be 
estimated  solely  with  reference  to  the  tract 
of  land  on  which  they  were  growing,  that 
being  a  part  of  the  farm  of  the  plaintiff, 
though  the  tract  was  separated  from  the  re- 
mainder of  the  farm  by  a  railroad.  It  was 
observed  by  the  writer  of  the  opinion  that 
each  part  of  the  farm  appears  to  have  sus- 
tained some  relation  to  the  other  part  The 
grove,  doubtless,  was  designed  to  make  the 
farm  more  habitable.  If  It  had  any  value, 
we  infer  it  consisted  principally  in  the  fact 
that  it  furnished  shade  and  was  a  wind- 
break, and  perhaps  was  ornamental,  and  so 
added  somewhat  to  the  value  of  the  farm  In 
its  entirety." 

In  Isle  Royale  Mining  Co.  v.  Hertin,  37 
Mich.  332,  on  page  337  (28  Am.  Rep.  520), 
Justice  Cooley,  who  delivered  the  opinion, 
said:  "The  trees  are  not  only  susceptible  of 
being  traced  and  identified  In  the  wood,  but 
the  difference  In  the  value  between  the  jtwo 
Is  not  so  great  but  that  it  is  conceivable' the 
owner  may  have  preferred  the  trees  standing 
to  the  wood  cut.  The  cordwood  has  a  higher 
market  value,  but  the  owner  may  have  chos- 
en not  to  cut  it  expecting  to  make  some  oth- 
er use  of  the  trees  than  for  fuel,  or  anticipat- 
ing a  considerable  rise  In  value,  if  they  were 
allowed  to  grow.    It  cannot  b«  assumed  as 
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a  m}e  that  a  man  prefers  his  trees  cut  into 
cordwood  rather  than  left  standing,  and  If 
bis  right  to  leare  them  uncut  Is  Interfered 
with  even  by  mistake,  it  is  manifestly  just 
that  the  consequences  should  fall  upon  the 
person  committing  the  mistake^  and  not  upon 
him." 

In  Gates  t.  Comstock,  113  Mich.  127,  71 
N.  W.  515,  It  was  held  that  In  a  case  where 
testimony  had  been  given  of  the  value  of  the 
real  estate,  both  before  and  after  the  tres- 
pass, that  the  jury  might  consider  the  value 
of  the  stumpage  as  throwing  some  light  upon 
the  injury  to  the  freehold.  We  think  the 
testimony  was  admissible  as  bearing  upon 
the  amount  of  the  damages  to  the  freehold, 
and  that  there  was  testimony  tending  to  es- 
tablish the  amount  of  the  actual  damages  as 
found  by  the  trial  judge. 

2.  Did  the  court  err  in  granting  treble 
damages?'  The  right  to  treble  damages  for 
the  cutting  of  the  trees  is  clearly  given  by 
section  11,204,  Ck>mp.  Laws.  The  following 
section  provides  that  only  single  damages 
shall  be  assessed,  if  on  the  trial  it  shall  ap- 
pear that  the  trespass  was  casual  and  in- 
voluntary, or  that  the  defendant  bad  proba- 
ble cause  to  believe  the  land  was  his  own. 
In  this  case  the  trial  was  in  open  court  Mr. 
McAfee,  of  the  defendant  company,  was  a 
witness.  His  testimony  discloses  that  he 
was  over  the  land  three  years  before  the 
trespass.  The  plat  showing  the  shape  of  the 
land  upon  which  the  trespass  was  committed 
was  before  the  court.  Many  witnesses  were 
sworn  as  to  the  line  and  aa  to  what  occurred. 
We  do  not  think  it  dear  that  the  court 
should  have  determined  that  defendants 
brought  themselves  within  section  11,205, 
Comp.  Laws.  See  Congdon  v.  Bailey,  121 
Mich.  570,  80  N.  W.  369,  and  the  many  cases 
there  dted. 

Judgment  la  affirmed. 


ABBOTT  V.  JONES. 

(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  Witnesses  (i  106*)  —  Competenct  —  Mat- 
ters Equally  Withik  Knowledob  of  I»e- 

CEDENT. 

Under  Comp.  Laws,  %  10,212,  providing 
that  when  a  suit  is  prosecuted  or  defended  by 
the  heirs,  etc.,  of  a  deceased  person  the  op- 
posite party,  if  examined  as  a  witness  on  his 
own  behalf,  shall  not  be,  admitted  to  testify  to 
matters  which  must  have  been  equally  within 
the  knowledge  of  such  deceased  person,  etc.,  a 
surviving  partner  suing  for  a  Rettlement  of  part- 
nership affairs  may  not  testify  as  to  matters 
equally  within  the  knowledge  of  the  deceased 
partner. 

[Ed.   Note.— For  other  casen,  see   Witnesses, 
Cent  Dig.  |  702;    Dec.  Dig.  {  166.*] 

2.  Witnesses  (5  160*)— Competency — Matters 
EQtTALLY   Within   Knowledge  of  Deck- 

DENT. 

Nor,  under  such  statute,  is  the  wife  of  com- 
plainant in  such  case,  where  she  has  a  direct 


interest  In  the  subject-matter  of  the  litigation, 
competent  to  testify  as  to  such  matters. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  702;   Dec.  Dig.  i  lOft*] 

Appeal  from  Circuit  Court,  Barry  County, 
in  Chancery;    Clement  Smith,  Judge. 

Action  by  Mllford  O.  Abbott  against  Mary 
B.  Jones,  personally  and  as  administratrix 
of  the  estate  of  Allen  Jones,  deceased.  From 
the  decree,  defendant  appeals.  Keversed, 
and  decree  ordered  entered  In  favor  of  de- 
fendant 

Argued  before  BIRD,  McALVAT,  BLAIB, 
BROOKE,  and  STONE,  JJ. 

Thomas  Sullivan  (Frost  &  Farrel),  of  coun- 
sel), for  appellant  Colgrove  &  Potter,  for 
appellee^ 

McALVAY,  J.  Complainant  and  Allen 
Jones,  deceased,  entered  into  copartnership 
under  the  Arm  name  of  A.  Jones  &  Ck).  at 
Hastings,  Barry  county,  in  1879,  for  the 
purpose  of  dealing  in  flour  and  feed,  and 
buying  hides  and  furs.  The  record  does  not 
show  the  amount  invested  by  the  partners. 
That  same  year  complainant  married  a  young 
woman  who  was  a  relative  of  decedent's  first 
wife  and  had  been  brought  up  in  his  family. 
After  this  marriage  the  two  families  lived 
together  in  decedent's  house  during  all  the 
years  the  copartnership  continued  and  the 
expenses  of  the  housekeeping  were  paid 
from  the  fimds  of  the  firm.  At  that  time 
(1879)  decedent  owned  real  estate  In  Hast- 
ings which  the  record  shows  had  been  pur- 
chased by  his  wife  in  1865  for  $1,200,  and 
In  1871  had  been  deeded  by  her  to  him  for 
a  consideration  of  $2,000.  On  this  property 
were  two  stores,  one  of  which  was  occupied 
by  the  Arm  from  its  formation  until  May  15, 
1892,  when  the  partnership  sold  out  this 
business  to  a  Mr.  Williams,  who  paid  for  It 
$1,200.  One  year  later  on  May  22,  1893,  com- 
plainant bought  this  business  back  from 
Williams  for  about  $1(X),  and  conducted  the 
business  alone  for  two  years  and  a  half, 
when  be  entered  Into  copartnership  with  his 
brother,  and  this  firm  occupied  the  same 
store  and  regularly  paid  rent  to  Allen  Jones 
up  to  the  time  of  his  death,  which  occurred 
May  24,  1008.  and  until  the  time  of  bringing 
this  suit  In  Addition  to  the  property  owned 
by  Allen  Jones  at  the  time  he  entered  Into 
copartnership  with  complainant  he  acquired 
title  to  other  real  estate  during  the  continu- 
ance of  the  business,  upon  which  buildings 
were  erected,  and  extensions  and  repairs 
were  also  made  upon  the  premises  thereto- 
fore owned  by  him.  Allen  Jones'  first  wife 
died  in  1892.  He  married  defendant  Mary  E. 
Jones  In  1893,  and  lived  with  her  until  his 
death.  No  children  were  born  of  the  sec- 
ond marriage,  and  but  one  which  died  at  an 
early  age  was  born  of  the  first  marriage. 
In  July,  1904,  Allen  Jones  consulted  his  at- 
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tomey  relative  to  arranging  his  property  af- 
fairs eltber  by  will  or  by  deeds,  which  re- 
sulted In  the  creation  of  an  estate  In  Joint 
tenancy  In  himself  and  wife  by  Joining  with 
her  in  a  transfer  of  his  real  estate  to  a  third 
person,  who  at  once  deeded  to  him  and  his 
wife  as  Joint  tenants.  Real  estate  of  the  ralue 
of  $1,200  was  not  Included  in  this  transfer, 
and  the  expenses  of  administration  and  any 
debts  he  might  owe  at  his  death  were  to  be 
paid  with  this  reserve.  These  deeds  were  re- 
corded May  29,  1908. 

Ck>mplainant  filed  his  bill  of  complaint  in 
this  cause  in  April,  1909,  setting  forth  that 
this  copartnership  had  been  a  profitable  one 
and  no  settlement  had  ever  been  made  be- 
tween the  copartners ;  that  the  deceased  part- 
ner had  purchased  certain  real  estate  with 
partnership  funds  in  his  own  name,  and 
used  large  amounts  of  such  funds  in  putting 
buildings  and  repairs  on  other  real  estate; 
that  Allen  Jones  owned  but  little  property 
when  they  began  business  together,  and  that 
he  was  in  poor  health,  able  to  do  but  little 
about  the  business;  that  his  wife  was  sick 
for  a  long  time  and  was  cared  for  by  com- 
plainant's wife;  that  complainant  did  most 
of  the  work  in  and  about  the  business.  He 
alleges  that  it  was  agreed  between  him  and 
decedent,  "and  made  a  part  of  the  considera- 
tion of  the  copartnership  that  the  said  prop- 
erty which  was  bought  by  the  said  copart- 
nership, assets  and  profits  should  at  the 
death  of  said  Allen  Jones  become  the  prop- 
erty of  your  orator  absolutely."  He  states 
further  that  after  the  copartnership  busi- 
ness ceased  bis  partner  promised  that  all 
of  his  property  would  belong  to  him.  He 
prays  for  a  settlement  and  an  accounting 
with  the  estate  and  Mrs.  Jones  and  for  a 
receiver;  that  the  deeds  through  which  Mrs. 
Jones  claims  be  set  aside;  that  the  estate  of 
Allen  Jones,  and  its  representative,  Mrs. 
Jones,  may  be  decreed  and  compelled  to  car- 
ry out  and  perform  the  contract  between  the 
partners,  and  for  general  relief.  Defendant. 
Mary,  E.  Jones,  personally  and  as  administra- 
trix filed  separate  answers  denying  all  the 
material  allegations  of  the  bill  and  Invoking 
the  statute  of  limitations,  and  section  9505, 
C.  L.,  and  section  8835,  C.  L.,  and  laches  as 
a  complete  bar  and  defense  to  any  claim  of 
complainant.  A  decree  was  entered  by  the 
court  granting  complainant  substantially  the 
relief  prayed. 

Defendant  who  has  appealed  to  this  court 
contends  that  upon  this  record  the  complain- 
ant was  not  entitled  to  any  relief. 

The  bill  of  complaint  is  framed  upon  the 
theory  that  a  contract  existed  between  com- 
plainant and  Allen  Jones  "as  a  part  of  the 
consideration  of  the  copartnership  that  all 
property  bought  by  the  copartnership  assets 
and  profits  should  at  the  death  of  Allen 
Jones  become  the  property  of  complainant 
absolutely."  Because  of  later  verbal  agree- 
ments claimed  to  have  been  made  with  Al- 
len Jones '  complainant  also  contends  that 


real  estate  owned  by  him  prior  to  the  part- 
nership should  be  decreed  to  him,  presum- 
ably in  consideration  of  additions  and  re- 
pairs put  upon  such  property  with  partner- 
ship funds.  No  contract  of  copartnership 
was  ever  entered  into  in  writing,  nor  is  it 
claimed  that  any  of  decedent's  promises  and 
agreements  were  in  writing.  This  large  rec- 
ord discloses  that  both  complainant  and  his 
wife  were,  over  objection  of  defendant,  per- 
mitted to  testify  at  g^reat  length  relative  to 
matters  without  question  equally  within  the 
knowledge  of  the  deceased  partner,  upon  the 
most  material  and  the  controlling  facts  in 
the  case.  It  will  not  require  the  citation  of 
our  former  decisions  to  support  the  state- 
ment that  upon  such  matters  the  complain- 
ant was  not  a  competent  witness  by  reason 
of  the  prohibition  of  section  10,212,  C  L. 

This  court  has  also  held  that  under  the 
same  statute  the  wife  of  ccnnplalnant  in  cas- 
es of  this  kind,  where  she  has  a  direct  in- 
terest in  the  subject-matter  of  the  litigation, 
is  not  a  competent  witness  to  testify,  by  rea- 
son of  such  interest,  and  "her  testimony 
must  be  excluded  from  consideration."  Laird 
V.  Laird,  115  Mich.  352,  78  N.  W.  882,  and 
cases  cited;  Chaddock  y.  Chaddock,  184 
Mich.  48,  95  N.  W.  972.  The  exclusion  of 
this  incompetent  testimony  removes  from 
the  case  all  evidence  of  the  contract  sought 
to  be  enforced ;  and  all  evidence  that  there 
was  not  a  final  settlement  of  the  partnership 
affairs  at  or  about  the  time  the  business  was 
sold  out  Excluding  their  incompetent  tes- 
timony there  remains  little  If  any  proof  In 
the  case  to  sustain  the  material  allegations 
of  the  bin  of  complaint.  It  is  undisputed 
that  this  partnership  was  entered  into  In 
1879  and  the  entire  business  sold  to  Williams 
in  1892,  that  it  was  bought  back  by  com- 
plainant In  1893,  that  afterwards  he  took  his 
brother  into  partnership  which  has  since 
continued,  and  rent  has  been  paid  by  the 
firm  for  the  store  to  decedent  for  all  the 
years  since.  From  May,  1892,  when  the 
business  was  sold,  to  the  death  of  Allen 
Jones  in  May,  1908 — a  period  of  16  years — 
no  proceedings  were  taken  by  complainant 
to  enforce  any  claim  against  his  partner. 
This,  therefore,  is  a  stale  claim.  There  is 
no  fraud  or  deceit  shown  on  the  part  of  Al- 
len Jones  nor  upon  the  part  of  his  surviving 
widow.  The  proofs  absolutely  fall  to  show 
any  Improper  conduct  on  her  part  relative  to 
the  transfers  which  made  the  husband  and 
wife  Joint  tenants  in  his  estate,  from  which 
at  the  time  he  took  good  care  to  reserve 
enough  to  pay  all  his  liabilities.  We  do  not 
find  In  the  character  or  conduct  of  this  wid- 
ow anything  which  warrants  any  criticism. 
Her  advent  Into  the  family  was  clearly  not 
welcomed  by  complainant's  wife,  who  after 
a  short  time  refused  to  speak  to  her  and 
moved  out  of  decedent's  house  where  the 
two  families  had  always  lived  together. 
Complainant's  wife  was  not  the  daughter 
of  Allen  Jones  and  his  first  wlfOb  u>d  liad 
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not  been  adopted  by  them;  bat  haTlng  been 
brought  up  In  the  family,  she  undoubtedly 
expected  part  of  the  estate.  There  is  testi- 
mony of  competent  witnesses  of  statements 
made  by  Allen  Jones  relative  to  the  disposi- 
tion he  had  made  or  intended  to  make  of  his 
estate  by  -will  to  complainant  and  members 
of  hia  family  and  to  his  own  relatives. 
There  is  no  other  proof  relative  to  a  will, 
and  it  appears  without  contradiction  that  he 
disposed  of  bis  estate,  except  a  small  amount, 
t>y  deeds  as  above  recited.  The  competent 
proof  on  complainant's  part  does  not  show 
that  the  real  estate  acquired  by  Allen  Jones 
after  the  partnership  was  formed,  the  build- 
ings erected  thereon,  and  the  additions  and 
repairs  put  upon  his  property  owned  prior 
to  the  partnership  were  purchased,  erected, 
and  made  with  partnership  funds  and  under 
the  agreements  relied  upon. 

The  books  which  were  introduced  In  evi- 
dence are  very  unsatisfactory,  and  with  com- 
plainant's testimony  in  regard  to  them  strick- 
en out  do  not  sustain  complainant's  conten- 
tion. They  were  not  a  regular  set  of  books, 
nor  did  they  cover  the  entire  period  of  the 
business.  They  contain  no  inventories  or  ac- 
counts between  the  partners,  and  from  what 
they  show  in  this  record  the  state  of  the 
partners'  accounts  cannot  be  determined. 
These  books  do  not  show  that  this  was  an 
extensive  and  profitable  business.  There  is 
evidence  In  the  record  showing  that  Allen 
Jones,  after  the  sale  of  the  partnership  busi- 
ness, made  extensive  repairs  and  improve- 
tn&ita  upon  bis  real  estate  and  borrowed 
money  in  considerable  amounts  during  that 
time.  This  condition  of  his  aftairs  does  not 
tend  to  support  or  establish  complainant's 
theory. 

The  proofs  in  the  case  do  not  sustain  the 
allegations  of  the  bill,  and  do  not  entitle 
complainant  to  any  relief.  The  decree  of  the 
drcnlt  court  Is  reversed  and  set  aside,  and 
a  decree  will  be  entered  in  this  court  against 
complainant  and  in  favor  of  defendant,  Mary 
E.  Jones,  personally  and  as  administratrix 
of  the  estate  of  Allen  Jones,  deceased,  dis- 
missing the  bill  of  complaint,  with  costs  of 
both  courts  against  complainant 


VERLINDB  V.  MTCHIOAN  CENT.   R.  CO. 
(Sapreme  Court  of  Michigan.    March  13,  1911.) 

1-  ACTIOW  ({  42*)-^0INDEB  OF  CAUSES  OP  AC- 
TION—WBONOPUL  Dkath  — Loss  OF  Sebv- 
ICES. 

A  father  aning  for  wronsfol  death  of  his 
•on  may  not  combine  in  one  count  a  claim  for 
loss  of  the  son's  services  with  bis  claim  as  ad- 
ministrator nnder  the  snrviral  act,  and  recover 
for  both  in  the  same  action. 

[EJd.  Note.— For  other  cases,  see  Action,  Gent 
£>ig.  <i  300-377 ;  Dec.  Dig.  |  42.*J 

2L  AcnON  (i  40*)— MiSJOINDKB  OF  CaOBEB. 

A  father  suing  as  administrator  for  wiong- 
fnl  death  of  his  son  may  not  combine  In  one 


count  a  claim  under  the  "Death  Act"  and  a 
claim  under  the  "Survival  Act,"  and  recover 
both  classes  of  damages. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  it  320-327;   Dec  Dig.  {  40.»] 

3.  Parent  and  CnrLn  (|  7*)— Loss  of  Sebv- 

ICE8 — DaUAOES — MEABUBE. 

Independent  of  statute,  a  father  whose  son 
was  negligently  killed  could  only  recover  for 
loss  of  services  accruing  between  the  injury 
and  the  death. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  |f  86-99;    Dec.  Dig.  §  7.»] 

4.  RaHiBoads  (i  276*)— Tbespassebs  on  Cars 
—Duty  of  Railboad. 

A  railroad  owes  to  trespassers  on  its  cars 
the  duty  of  using  ordinary  care  to  prevent  in- 
jury arising  from  active  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  878-880;    Dec.  Dig.  {  276.*J 

5.  Railroads  ({  282*)— Injubies  to  Tbespass- 
ebs ON  Cars  —  Neglioence  —  JuBY  Ques-  • 

TIONB. 

Whether  defendant  railroad's  braJceman 
was  guilty  of  active  negligence  in  ordering  in  a 
threatening  manner  decedent  and  another,  young 
boys,  riding  on  a  flat  car  of  a  moving  train  on 
a  side  track  near  a  main  track  on  which  an- 
other train  was  approaching,  to  "get  to  hell  out 
of  here,"  held,  under  the  evidence,  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  920;   Dec.  Dig.  |  282.*] 

6.  Railroads  (8  2S1*)  —  Ejection  of  Tbes- 

PABSERS  ON  TbAINB— AUTHOBITT  OF  BBAKE- 
MAN. 

Where  a  railroad's  rules  required  employes 
to  render  every  assistance  in  their  power  in 
carrying  out  the  rules  and  special  instructions, 
among  which  special  instructions  to  freight  con- 
ductors was  one  that  tramps  or  other  persona, 
without  legitimate  business  on  trains,  must  not 
be  allowed  to  ride,  and  that  every  precaution 
must  be  taken  to  prevent  cars  being  robbed 
while  in  transit,  a  freight  biakeman  bad  im- 
plied authority  to  order  trespassers  off  the  cars. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  281.*] 

7.  Railroads  (|  282*)  —  Ejection  or  Tbes- 
PAB8BBS— Evidence. 

Where  railroad's  rules  made  trainmen  while 
on  trains  subject  to  the  conductor's  orders, 
evidence  that  it  was  the  custom  of  brakemen  to 
eject  trespassers  would  not  prove  authority  so 
to  do,  unless  it  also  appeared  that  such  acts 
were  not  pursuant  to  the  authority  of  the  con- 
ductor. 

[Ejd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  t  282.*] 

8.  RAILBOADS  ({  282*)— INJUBT  TO  Tbesbpasb- 

EBS  ON  Cabs  —  Pboximate  Cause  —  J  dry 

Questions. 

Whether  the  alleged  negligence  of  defend- 
ant railroad's  brakeman  in  ordering  in  a  threat- 
ening manner  decedent  and  another  boy  from  a 
flat  car,  so  that  they  jumped  and  were  run  over 
by  another  train,  was  the  proximate  cause  of 
the  injury,  held,  under  the  evidence,  for  the 
jury. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  282.*] 

Error  to  Circuit  Court,  Otsego  County; 
Nelson  Sharpe,  Judge. 

Action  by  Charles  Verllnde,  administrator, 
against  the  Michigan  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed,  and  new  trial  or- 
dered. 
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Argued  before  MOORE,  McALVAY, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

George  L.  Alexander  (Humphrey,  Grant  & 
Baker,  of  counsel),  for  appellant.  W.  Lu 
Townsend  (De  Vere  Hall,  of  counsel),  for  ap- 
pellee. 

BLAIR,  J.  Plaintiff  brings  this  action  as 
administrator  of  the  estate  of  Us  son,  Peter 
Verlinde,  to  recover  damages  for  his  death, 
alleged  to  have  been  caused  by  the  negligence 
of  defendant.  Immediately  prior  to  his  in- 
Jury,  Peter,  then  13  years  of  age,  and  an  old- 
er boy,  were  unlawfully  riding  upon  defend- 
ant's train  of  flat  cars,  which  was  moving 
north  on  a  Bide  tratdc  at  the  rate  of  four  or 
fire  miles  an  hour.  When  first  seen,  the  boys 
were  lying  side  by  side  about  In  the  center  of 
,  a  flat  car,  flat  on  their  stomachs,  with  their 
beads  sticking  up  and  facing  norths  It  was 
the  intention  of  the  boys  to  ride  a  short  dis- 
tance, and  then  Jump  off.  A  brakeman  stood 
upon  a  flat  car  three  or  four  cars  south  of 
the  one  the  boys  were  on,  talking  with  a  man 
who  Intended  to  ride  to  the  highway  cross- 
ing and  then  jump  off.  When  the  brakeman 
saw  the  boys,  he  said,  "he  would  have  to  put 
them  off  the  train,  that  he  couldn't  let  them 
ride,"  and  started  towards  them.  At  the 
same  time  a  locomotive  was  pushing  a  car 
of  bark  south  on  the  main  track  to  put  into 
a  freight  train  on  such  track,  which  was  a 
few  feet  east  of,  and  parallel  with,  the  side 
track.  The  conductor  of  the  train  on  the 
main  track  stood  near  the  highway  crossing. 
When  the  boys  were  within  about  half  a 
car  length,  the  conductor  called  to  them  that 
the  brakeman  was  comlngi  When  the  con- 
ductor spoke,  they  turned  their  heads  and 
saw  the  brakeman  coming,  who  told  them  to 
"get  to  hell  out  of  here."  The  Ward  boy 
raised  up  first,  and,  as  he  raised  up,  the  Ver- 
linde boy  raised,  and  the  Ward  boy  tO(&  the 
Verlinde  boy  by  the  shoulder,  and  they  both 
leaped  at  once.  At  the  time  they  Jumped,  the 
car  of  bark  was  only  a  few  feet  distant 
They  fell  as  they  struck  the  ground,  and 
were  run  over.  Peter  lived  an  hour  and  a 
half  or  two  hours  after  his  Injuries.  The 
boys  might  have  Jumped  off  on  the  west  side 
with  comparative  safety. 

The  declaration  contains  only  one  count, 
and  avers  the  right  of  the  father  and  mother 
to  recover  damages  for  pecuniary  loss  and 
Injury,  and  the  deprivation  "of  the  value  of 
the  services,  assistance,  aid,  comfort,  society, 
and  prospective  earnings  of  Intestate  until 
he  would  have  arrived  at  the  age  of  21 
years,"  to  the  amount  of  $5,000,  and,  also, 
that  Intestate  would  after  becoming  21  years 
old  have  earned  $40  a  month,  and,  In  con- 
sequence of  his  injuries  he  suffered  great 
pain,  and  bis  estate  has  suffered  a  loss  there- 
by through  pain  and  suffering  and  what  he 
would  have  earned  after  he  became  21  years 
old  during  his  expectancy  of  life,  for  which 
a  right  of  action  to  recover  $10,000  has  ac- 
crued to  his  administrator.    Defendant  plead- 


ed the  general  issue.  At  the  beginning  of  the 
testimony,  defendant's  counsel  objected  to 
the  reception  of  any  testimony,  for  the  rea- 
son that  there  was  a  misjoinder  of  causes 
of  action  In  one  count  The  objection  was 
overruled  and  exception  taken.  Later  In  the 
course  of  the  trial,  the  following  paper,  ex- 
ecuted by  the  parents,  was  received  in  evi- 
dence against  the  objection  and  exception  of 
counsel  for  defendant:  "We,  the  parents  of 
Peter  Verlinde,  formerly  of  Waters,  Michi- 
gan, now  deceased,  hereby  severally  surren- 
der to  the  estate  of  said  Peter  Verlinde,  all 
right  of  action  for  damages  for  the  injuries 
sustained  by  him  and  his  consequent  death, 
on  June  20,  1908,  through  the  claimed  neg- 
ligence of  the  Michigan  Central  Railroad 
Company,  and  all  loss  of  earnings  and  earn- 
ing capacity  during  his  minority,  which  other- 
wise would  have  existed  in  us,  or  either  of 
us,  hereby  granting  such  rights  and  claims  to 
the  said  estate  and  severally  releasing  such 
company  from  all  such  rights  and  claims  up- 
on our  several  parts.  Dated,  Gaylord,  Michi- 
gan,' February  28,  1910.  Charles  Verlinde. 
Mary  Verlinde."  Certain  rules  of  the  de- 
fendant and  the  deirasltlon  of  a  witness  as 
to  the  custom  9t  brakemen  in  ejecting  tres- 
passers were  put  in  evidence.  At  the  close 
of  plaintiff's  testimony,  a  motion  was  made 
for  a  directed  verdict,  which  was  overruled, 
and  the  case  was  submitted  to  the  Jury,  with 
instructions  that,  if  they  found  that  tbs 
plaintiff  was  entitled  to  recover,  he  was  en- 
titled to  both  classes  of  damages  claimed  In 
the  declaration.  Plaintiff  had  verdict  and 
Judgment  and  defendant  brings  the  record  to 
this  court  for  review  upon  writ  of  error. 

We  are  of  the  opinion  that  the  defendant's 
objections  to  the  declaration  and  charge  bas- 
ed thereon  are  well  founded.  The  plaintiff 
could  not  combine  in  one  count  a  claim  for 
loss  of  bis  son's  services  with  his  claim  as 
administrator  under  the  survival  act  and  re- 
cover for  both  In  the  same  action.  Walker 
V.  Traction  Co.,  144  Mich.  685,  108  N.  W. 
90;  Id.,  156  Mich.  614,  121  N.  W.  271 ;  Ponr- 
nier  v.  D.  U.  R.,  157  Mich.  B89,  122  N.  W. 
299.  Neither  could  the  administrator  com- 
bine In  one  count  a  claim  under  the  death 
act  80  called,  and  a  claim  under  the  survival 
act  and  recover  both  classes  of  damages. 
Dolson  V.  Railway  Co.,  128  Mich.  444,  87  N. 
W.  C29 ;  Carbary  v.  D.  U.  R.,  157  Mich.  683, 
122  N.  W.  3C7.  Independent  of  statute,  the 
father  could  only  recover  for  the  loss  of 
services  accruing  between  the  injury  and  the 
death.  Hyatt  v.  Adams,  16  Mich.  180;  Mer- 
kle  v.  Bennington,  68  Mich.  166,  24  N.  W. 
776,  55  Am.  Rep.  666.  No  cause  of  action 
survived  for  loss  of  services  which  belonged 
to  the  father.  Walker  v.  Traction  Company, 
156  Mich.  614,  121  N.  W.  271.  And  the  fa- 
ther could  not  confer  upon  the  administra- 
tor a  cause  of  action  for  loss  of  services  sub- 
sequent to  death  which  he  himself  did  not 
possess.  This  objection  can  be  obviated  by 
amendment  of  the  declaration. 
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It  Is  farther  urged  that  there  was  no  evi- 
dence that  the  brakeman  had  anjr  authority 
to  eject  trespassers,  and  the  act  complained 
of  was  not  within  the  scope  of  his  employ- 
ment, citing  Randall  t.  Railway  Co.,  113 
Mich.  115,  71  N.  W.  450,  38  L.  R.  A.  600; 
Hartlgan  v.  Railway  Co.,  113  Mich.  122,  71  N. 
W.  452.  The  defendant  owed  a  duty  to  the 
boys  "to  use  ordinary  care  to  prevent  injury 
to  them  arising  from  active  negligence." 
Schmidt  v.  Coal  Co.,  159  Mich.  308,  123  N. 
TV.  1122.  We  cannot  say  as  a  matter  of  law 
that  it  was  not  active  negligence  to  order 
the  boys  in  a  fierce  and  threatening  manner 
to  "get  to  hell  out  of  here,"  in  view  of  the 
surrounding  circumstances.  The  Important 
question  is  therefore,  whether  the  brakeman 
was  acting  within  the  scope  of  his  employ- 
ment. The  brakeman  evidently  understood 
that  It  was  his  duty  to  put  the  boys  ofT,  and 
supposed  that  he  was  acting  within  tha  scope 
of  his  employment  in  ordering  them  ofC,  since 
he  said  to  the  witness  Norman  that  "he 
would  have  to  put  them  oflC  the  train,  that 
be  couldn't  let  them  ride."  Apparently  the 
conductor  of  the  other  train  entertained  the 
same  view  of  the  brakeman's  authority  and 
duty,  since  he  warned  the  boys  of  his  ap- 
proach. While  the  statement  of  the  brake- 
man  would  not  be  evidence  of  express  au- 
thority conferred  upon  him,  it  would  be  evi- 
dence that  the  act  was  done  with  a  view  to 
further  the  employer's  interests,  and  not 
from  a  personal  motive  on  the  part  of  the 
brakeman  to  do  the  act  on  his  own  account 

The  rules  of  the  defendant  printed  in  this 
record  do  not  expressly,  nor,  in  my  opinion, 
impliedly,  negative  the  authority  of  the  brake- 
man  to  order  trespassers  otT  a  train.  Sever- 
al of  the  rules  printed  in  this  record  do  not 
appear  In  the  record  in  the  Hartlgan  Case, 
and  the  brakeman'^  want  of  authority  in 
that  case  was  predicated  upon  the  testimony 
of  the  general  superintendent  of  the-  road. 
The  rules  printed  In  this  record  appear  to 
me  to  imply,  at  least  so  far  as  ordering  tres- 
passers off  the  train,  such  authority  upon 
the  part  of  the  brakeman.  I  quote  the  fol- 
io wins: 

"(B)  Employes  must  be  conversant  with 
and  obey  the  rules  and  8t)ecial  instructions. 
While  the  special  rules  are  subdivided  for 
convenience,  they  apply  equally  to  all,  and 
must  l>e  observed  wherever  they  relate  in  any 
way  to  the  proper  discharge  of  the  duties  of 
any  employ^.  If  in  doubt  as  to  their  mean- 
ing, they  must  apply  at  once  to  the  division 
superintendent,  assistant  superintendent  or 
train-master  for  an  explanation." 

"(D)  Persons  employed  in  any  service  on 
trains  are  subject  to  the  rules  and  special  in- 
structions. ^.  - 

"(E)  Employte  must  render  every  assist- 
ance in  their  power  in  carrying  out  t^e  rules 
and  special  instructions.    •    •    • "    ' 

"000.  Trainmen  report  to  and  receive  their 
instructions  from  the  trainmaster,  and  while 
on  trains  are  subject  to  the  orders  of  the 


conductor,  and  at  terminal  stations  must 
obey  the  orders  of  the  statlonmaster  or  agent. 
They  must  be  governed  by  the  rules  for  con- 
ductors in  so  far  as  the  rules  pertain  to  their 
duties." 

"920.  Brakemen  report  to  and  receive  their 
instructions  from  the  trainmaster,  and  while 
on  trains,  are  subject  to  the  orders  of  the 
conductor,  and  at  divisional  stations  they 
must  obey  the  orders  of  the  agent  or  yard- 
master.  They  must  be  governed  by  the  rules 
for  conductors,  in  so  far  as  the  rules  per- 
tain to  their  duties." 

"Freight  Conductors.    Special  Instructions 

"830.  Passengers,  Including  employes  not 
on  duty,  must  not  be  carried  on  freight  trains 
without  proper  authority. 

"831.  Tramps  or  other  persons  who  have 
no  legitimate  business  on  the  trains  must  not 
be  allowed  to  ride.  Every  precaution  must 
be  taken  to  prevent  cars  being  robbed  while 
in  transit." 

"920.  (Same   as  above.)" 

It  la  made  the  duty  of  the  brakeman  to 
render  every  assistance  in  his  power  "in  car- 
rying out  the  rules  and  special  instructions," 
and  among  such  special  instructions  to 
freight  conductors  Is  the  one  quoted,  that 
"tramps  or  other  persons  who  have  no  legiti- 
mate business  on  the  trains  must  not  be  al- 
lowed to  ride."  No  discretion  is  permitted  to 
the  conductor  as  to  whether  a  trespasser 
shall  be  permitted  to  ride.  They  must  not 
be  allowed  to  ride  at  all.  If  the  brakeman 
reports  to  the  conductor  that  a  trespasser  is 
on  the  train,  the  conductor  must  either  put 
him  off  himself,  in  which  event  the  brake- 
man  Is  bound  to  assist  him,  or  he  must  or- 
der the  brakeman  to  put  him  off.  Section 
0287,  C!omp.  Laws,  provides  that:  "If  any 
person  shall  refuse  to  pay  his  fare  or  refuse 
to  obey  such  regulations  as  may  be  estab- 
lished for  the  convenience  and  safety  of  pas- 
sengers, it  shall  be  lawful  for  the  conductor 
of  the  train  and  servants  of  the  company  to 
put  him  off  the  train  at  any  usual  stopping 
place,  or  opposite  any  dwelling  house,  the 
conductor  may  select"  This  statute  applies 
only  to  passenger  trains,  and  apparently  rule 
815  printed  in  the  record,  applying  only  to 
trains  carrying  passengers,  is  in  pursuance 
of  the  statute,  and  should  be  interpreted  as 
authorizing  "the  conductor  of  the  train  and 
servants  of  the  company"  to  eject  a  person 
not  entitled  to  ride.  The  only  limitation  up- 
on the  authority  of  the  servants  is  that  the 
conductor  is  to  select  the  place  where  the 
trespasser  is  to  be  put  off  if  it  Is  not  a  "usu- 
al stopping  place."  Again,  rule  831  indi- 
cates that  part  Of  the  reason  for  the  rule  is 
the  prevention  of  robbery  of  the  cars,  which 
it  would  clearly  be  the  duty  of  the  brake- 
men  to  prevent  and,  under  Rule  B,  applies 
equally  to,  and  must  be  obsen-ed  by,  the 
brakemen. 

I  am  further  of  the  opinion  that  even 
though  it  should  be  held  that  the  brakeman 
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bad  no  authority  to  actually  eject  a  trespass- 
er from  the  train,  still,  under  rule  E,  It 
would  be  bis  duty  to  prevent  violations  of 
special  instruction  831  by  ordering  trespass- 
ers to  get  off  whenever  and  wherever  the 
conductor  would  be  Justified  in  doing  so. 
Whether  the  brakeman  was  negligent  in  the 
discharge  of  his  duty  was  a  question  of  fact 
for  the  Jury.  If  he  was  negligent,  the  de- 
fendant was  responsible  for  its  result  There 
was  also  some  testimony  that  it  was  the  cus- 
tom of  bralcemen  to  eject  trespassers,  but  such 
testimony  would  not  suffice  to  prove  author- 
ity unless  It  also  appeared  that  such  acts 
were  not  pursuant  to  the  authority  of  the 
conductor,  and  the  special  instances  mention- 
ed by  the  witness  were  in  pursuance  of  such 
authority  or  of  the  trainmaster. 

It  is  also  contended  that  the  alleged  neg- 
ligence of  the  brakeman  was  not  the  proxi- 
mate cause  of  the  injury;  that  it  was  not 
the  order  of  the  brakeman  that  caused  the 
boys  to  Jump  to  the  east  rather  than  to  the 
west;  that  the  act  of  Jumping  caused  ttaem 
no  injury  whatever,  and  was  not  the  proxi- 
mate cause  of  the  injury.  "The  proximate 
cause  of  their  injury  was  their  being  run 
over  by  a  train  coming  from  another  direc- 
tion, and  which  was  being  moved  in  a  prop- 
er and  ordinary  way,"  etc.  This  question  Is 
to  be  determined  in  the  light  of  the  situation 
at  the  time  the  brakeman  gave  the  order, 
the  character  of  the  order,  and  the  manner 
of  the  brakeman.  The  brakeman  was  walk- 
ing directly  towards  the  approaching  car  of 
bark,  and  the  Jury  might  well  infer  that  he 
saw  it,  and  that  he  heard  what  the  conductor 
said,  since  the  man  talking  with  him  heard 
it.  It  was  a  question  of  fact  for  the  Jury 
whether  a  reasonably  prudent  man  ought  not 
to  have  anticipated  that  the  boys  would  be 
so  frightened  and  startled  as  to  lose  their 
self-control  and  Jump  at  once  to  escape  the 
Immediately  threatening  danger  without  re- 
gard to  other  dangers. 

For  the  error  above  referred  to,  the  Judg- 
ment is  reversed,  and  a  new  trial  ordered. 
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1.  CaBBIBBS  (f  315*)— INJUBIES  TO  FAfiSEN- 
OEBS— STBEET  RAII,B0ADS  —  PiXADINO— VA- 
BIANCB. 

Where  plaintiff  averred  that  when  the  car 
on  which  she  was  riding  stopped  at  her  destina- 
tion she  arose  from  her  seat,  walked  to  the 
rear  of  the  car  to  alight,  and  that  while  in  the 
act  of  alighting,  without  any  fault  on  her 
part,  and  while  standing  on  the  steps,  defend- 
ant negligently  started  the  car  before  plaintiff 
had  sufficient  time  to  alight,  and  by  means 
thereof  plaintiff  was  jerked  violently  to  the 
ground  and  injured,  the  complaint  jnstifled  evi- 
dence showing  that  her  injury  was  caused  not 
solely  by  the  carrier's  negligence  in  prematurely 


starting  the  car,  but  negligence  In  starting  it 
with  a  jerk  while  she  was  on  the  platform  in 
an  attempt  to  alight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1281,  1282;    Dec.  Dig.  |  315.»] 

2.  Appeal  and  Ebbob  (8  272*)— Questions 
Presented  fob  Review — Necessitt  of  Ex- 
ception. 

A  motion  for  new  trial  cannot  be  relied 
on  to  save  a  point  not  covered  by  an  exception 
taken  during  the  trlaL 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1611-iei»;  Dec  Dig.  | 
272.*] 

3.  Carbiers  (I  349*)  —  Speciai,  Verdict— 
Controlling  Question. 

Where  plaintiff  sued  to  recover  damages 
for  injuries  sustained  by  being  thrown  from 
the  rear  platform  of  defendant's  car  as  she  was 
aboxit  to  alight  by  a  premature  start  and  sud- 
den jerk  of  the  car  forward,  the  court  properly 
refused  to  submit  to  the  jury  for  special  find- 
ings whether  plaintiff  before  she  alighted  was 
cautioned  by  the  conductor  to  wait  until  the 
car  stopped  or  until  the  usual  stopping  place 
had  been  reached,  as  sncb  question  was  not  a 
controlling  one. 

[Ed,  Note.— For  other  cases,  see  Carrieia, 
Cent  Dig.  i  140S;   Dec.  Dig.  |  849.*] 

4.  Tbial  (I  122*)— ABexnaniT  of  Counsei/— 
Comment  on  Failubk  to  CAr.i.  Witness. 

Where,  in  an  action  for  Injuries  to  a  pas- 
senger, plaintiff  claimed  that  the  car  by  which 
she  was  injured  in  endeavoring  to  alight  was 
late  at  the  time,  it  was  not  improper  for  plain- 
tiff's counsel  in  argument  to  call  the  jury's  at- 
tention'to  defendant's  omission  to  call  its  time- 
keeper or  other  witnesses  to  contradict  plain- 
tiff as  to  the  lateness  of  the  car,  under  the 
rule  that  in  civil  cases  it  is  proper  to  comment 
on  the  omission  of  an  adverse  party  to  call 
witnesses  In  its  employ  on  a  subject  peculiarly 
within  their  knowledge. 

[Ed.  Note.— For  other  eases,  see  TiiaL  Cent 
Dig.  i  299;    Dec.  Dig.  {  122.*] 

5.  Damages  (|  166*)— Personax  Inxobies— 
Evidence. 

In  an  action  for  injnries,  It  Is  not  error 
to  permit  plaintiff  to  testify  that  bending  over 
while. at  work  or  getting  out  of  a  natural  po- 
sition induced  pain  and  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  U  478-481;    Dee.  Dig.  S  166.*] 

Error  to  Circuit  Court,  Muskegon  County ; 
Clarence  W.  Sessions,  Judge. 

Action  by  Mary  Dykstra  against  the  Grand 
Rapids,  Grand  Haven  &  Muskegon  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings- error.    Affirmed. 

Argued  before  HOOKER,  MOORB,  Mc- 
AliVAT,  BROOKE,  and  BLAIR,  JJ. 

Carroll,  Klrwin  &  Hollway,  for  appellant 
Cross,  Vanderwerp,  Foote  &  Ross,  for  dp- 
pellee. 

HOOKER,  J.  Mary  Dykstra,  the  plaintiff, 
recovered  a  Judgment  against  the  defendant, 
a  suburban  railway  company,  in  an  action 
for  negligence  in  starting  its  car,  whereby 
she  was  thrown  to  the  pavement  and  injur- 
ed. The  declaration  alleges  that:  "And  plain- 
tiff avers  that  when  said  car  arrived  and 
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stopped  at  Washington  avenne,  aald  plaintiff 
arose  from  her  seat,  carrying  her  purse  In 
her  left  hand,  and  walked  to  the  rear  end 
of  said  car  for  the  purpose  of  alighting 
therefrom,  and,  while  in  the  act  of  alighting 
from  the  rear  platform  of  said  car  as  afore- 
said, without  any  fault  or  negligence  on  her 
part,  and  wliile  standing  upon  the  steps 
thereof,  and  while  in  the  act  of  alighting 
therefrom,  the  said  company,  by  its  agents, 
■errants,  and  employes,  carelessly  and  negli- 
gently started  said  car  before  this  plaintiff 
bad  sufficient  time  to  alight,  and  by  means 
thereof  plaintiff  was  Jerked  and  thrown  vio- 
lently to  the  ground,  and  she  was  greatly  In- 
jured thereby."  Plaintiff  tesUfled  that:  "The 
car  stopped  before  I  left  my  seat,  and  I  went 
to  the  back  end  of  the  car  to  get  off.  When 
I  got  to  the  back  door,  he  told  me  he  could 
not  help  me  off,  so  I  went  on  myself,  and  I 
got  to  the  first  step,  and  he  rung  the  bell  as 
I  was  on  the  first  step,  and  he  motioned  for 
me  to  get  off  and  with  tlie  back  of  his  hand, 
and  I  was  shoved  off  the  car,  and  that  is 
what  made  me  fall  that  way  and  hurt  me 
and  Injured  my  spine.  The  car  stopped  be- 
fore I  started  to  leave  the  car.  and  the  con- 
ductor waa  standing  on  the  back  platform  of 
the  car.  I  noticed  his  hands.  They  were 
black  with  dirt  and  grease,  and  he  said.  *I 
can't  help  you  l)ecau8e  my  hands  are  dirty,' 
and  be  showed  me  his  bands.  At  that  time 
the  car  was  standing  still.  I  carried  my 
coat  and  hand  bag,  which  is  about  so  large 
(indicating),  and  It  had  a  handle  to  it.  If  I 
am  not  mistaken,  there  were  three  steps  to 
that  car.  After  the  car  was  stopped  while  he 
stood  there,  I  got  off.  Yes,  that  is,  I  was  on 
the  first  step;  I  didn't  walk  the  rest  of  the 
steps.  I  fell  off.  When  he  spoke  to  me  I 
walked  right  off  on  the  step.  I  took  hold  of 
the  bar  on  the  car  or  the  handle  which  was 
located  on  both  sides  of  the  car  and  Is  a 
part  of  the  car.  I  got  off  the  side  of  the 
car  which  Is  toward  Peck  street,  which  was 
the  right  side  of  the  car  coming  towards  the 
dty.  I  used  my  right  hand  to  take  hold  of 
the  handle  or  bar,  and  after  I  stepped  down 
on  the  first  step  the  conductor  did  not  say 
anything  more  to  me.  I  saw  him  at  that 
time  put  up  his  hand  to  the  bell  rope,  and  I 
fa«ard  the  bell  ring.  By  the  first  step,  I 
mean  the  one  next  to  the  top,  the  one  below 
the  platform.  The  car  started  right  after  be 
rung  the  bell.  I  could  not  keep  myself  from 
being  Jerked  out  there."  Also:  "After  the 
car  stopped,  the  car  was  8  or  10  feet  past 
the  comer,  and  then  I  left  my  seat  I  did 
not  leave  the  car  until  it  stopped,  and  I  did 
not  leave  my  seat  before  the  car  came  to  a 
full  stop,  and  then  I  started  for  the  rear 
platform.  I  noticed  several  passengers  as  I 
passed  them  In  reaching  the  rear  platform, 
but  I  can't  tell  who  they  were.  The  conduc- 
tor was  on  the  rear  platform  facing  the  in- 
terior of  the  car  and  the  motorman  was  in 
the  vestibule  In  the  front  of  the  car.  I  went 
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out  on  the  back  platform,  and  the  conductor 
says:  'Now,  I  won't  be  able  to  help  you  be- 
cause my  hands  are  dirty,'  which  is  the  first 
thing  he  said.  He  showed  me  his  bauds  as 
I  approached  the  rear  platform  down  the 
aisle  of  the  car,  and  then  I  went  down  the 
steps,  took  one  step.  While  I  was  taking 
that  step  he  rang  the  bell,  and  the  Jerk  of 
the  car  threw  me  to  the  pavement  Thi> 
bell  must  have  been  somewhere  near  the 
platform;  I  don't  know  Just  where,  but  I 
think  it  was  over  bis  head.  It  must  have 
been  there.  I  will  swear  I  heard  a  bell  over 
his  head  on  the  rear  end  of  the  car."  Also: 
"The  hind  steps  of  the  car  stopped  at  the 
same  place  where  I  fell,  and  the  car  did  not 
move  S  or  10  feet  from  the  point  where  I 
fell.  I  did  not  step  further  down  the  steps 
than  the  first  step,  but  Just  took  one  step.  I 
had  a  bold  of  the  rear  handle  of  the  car 
when  it  was  moving.  I  fell  while  I  was 
standing  there.  I  wasn't  turned  at  all  when 
I  fell:  I  was  Just  as  if  I  was  sitting  her& 
I  had  a  hold  of  the  car  that  way,  and  It 
Jerked  me  that  way  pushing  me  forwards, 
causing  me  to  fall  off  on  my  left  side.  When 
I  was  standing  there,  the  car  was  moving, 
and  it  stopped  Just  about  the  same  place 
where  I  fell.  It  had  stopped  when  I  fell. 
It  did  not  stop  after  I  fell;  it  went  right 
on."  The  trial  Judge  refused  to  direct  a  ver- 
dict for  defendant  at  the  close  of  plaintiiTs 
proofs,  and  error  is  assigned  upon  this  re- 
fusal. 

It  Is  contended  that  there  was  a  variance 
between  the  declaration  and  proofs  for  the 
reason  that:  "Starting  a  car  while  the  pas- 
senger Is  in  the  act  of  alighting,  without 
allowing  sufiicient  time  to  alight  is  a  dif- 
ferent cause  of  action  from  that  of  causing 
a  Jerk  of  the  car  while  the  passenger  is 
aboard  the  car  or  platform  thereof  and  in  a 
place  of  safety,  and  the  injury  would  not 
have  occurred  had  it  not  been  for  such  move- 
ment of  the  car." 

We  are  of  the  opinion  that  the  declaration 
Justified  the  proof  offered,  and  that  the  con- 
tention that:  "But  If  the  variance  was  not 
sufficient  to  Justify  the  court  in  granting 
said  motion,  and  even  if  plaintitTs  theory  of 
this  accident  be  adopted,  then  the  general 
rule  that  a  carrier  must  allow  a  sufficient 
time  for  a  passenger  to  get  on  or  off  a  car 
before  starting  or  stopping  has  no  applica- 
tion whatever  to  the  facts  of  this  case,  but 
rather  that  this  case  is  governed  by  an  equal- 
ly well-established  rule  that  the  mere  fact 
that  the  car  started  with  a  sudden  move- 
ment or  Jerk,  and  that  a  passenger  while  on 
the  car  or  platform  was  hurt  by  reason  of 
such,  does  not  make  out  a  case  of  negligence 
in  the  manner  of  starting  the  car,  but  the 
proofs  must  go  further  and  show  that  the 
start  was  unusually  sudden  or  violent  which 
was  not  done  in  the  case  at  bar" — should  not 
be  sustained.  Her  declaration  indicates  that, 
the  car  being  at  rest,  she  started  to  alight 
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bnt  tbat  the  car  was  started  when  It  onj^t 
not  to  hare  been,  and  the  effect  was  to  throw 
her  or  Jerk  her  from  the  car.  Her  testi- 
mony tends  to  sustain  this  combination  of 
circumstances:  Neither  the  declaration  nor 
the  proof  asserts  that  the  accident  was  dne 
solely  to  a  premature  starting  of  the  car  or 
to  an  Improper  method  of  starting.  The 
plalntifTs  testimony  was  disputed,  and  the 
Jury  might  have  found  from  the  testimony 
that  she  was  not  Jerked  from  the  car;  but 
the  testimony  to  that  effect  was  not  so  over- 
whelming as  to  warrant  the  granting  of  a 
new  trial  on  that  ground. 

Five  questions  were  presented  to  the  court 
with  a  request  that  they  be  submitted  to  the 
Jury  for  special  findings,  among  them  the 
following:  "Was  the  plaintiff  before  she 
alighted  cautioned-  by  the  conductor,  or  In 
substance  told  to  wait  till  the  car  stopped  or 
until  the  usual  stopping  place  was  reached?" 
The  following  were  submitted  and  answer- 
ed: "(1)  Did  the  plaintiff  get  off  the  car  be- 
fore It  stopped?  No.  (2)  Was  the  car  at  a 
full  stop  before  the  plaintiff  stepped  or  fell 
from  the  car?  Yes."  "(4)  Was  the  car  In 
motion  the  Instant  the  plaintiff  attempted  to 
alight  from  the  car?  Yes."  "(9)  Could  the 
plaintiff  have  fallen  or  been  thrown  from  the 
step  on  which  she  was  standing  solely  by 
reason  of  a  Jolt  or  Jerk  of  the  car  forward? 
Yes." 

We  do  not  discover  that  it  Is  claimed  that 
any  exception  was  taken  to  the  refusal  to 
submit  question  8.  A  motion  for  new  trial 
cannot  be  relied  on  to  save  a  point  on  the 
trial  not  covered  by  an  exception  taken  dur- 
ing the  trial,  as  we  held  in  the  case  of  Cong- 
er V.  Hall,  158  Mich.  448.  122  N.  W.  1073. 
It  Is  doubtless  within  the  discretion  of  the 
circuit  Judge  to  grant  a  new  trial  on  such  a 
ground.  We  do  not  rest  the  decision  of  this 
point  upon  the  foregoing  reason.  We  think 
the  learned  circuit  Judge  was  right  in  say- 
ing that  this  question  was  not  a  controlling 
one,  and  refusing  to  submit  it  for  that  rea- 
son. 

The  remark  in  the  argument  of  the  plain- 
tiff's counsel  that  defendant  liad  omitted  to 
call  its  timekeeper  or  other  witnesses  to  con- 
tradict the  plaintiff's  statement  that  the  car 
was  late  was  not  error:  (1)  Because  It  Is 
proper  in  a  civil  case  to  comment  on  the 
omission  of  an  adverse  party  to  call  witness- 
es In  its  employ  upon  a  subject  peculiarly 
within  their  knowledge ;  and  (2)  because  the 
question  whether  the  train  was  late  was  of 
no  Importance  in  the  case. 

It  was  not  error  to  allow  plaintiff  to  testi- 
fy that  "bending  over  while  at  work  or  get- 
ting out  of  a  natural  position  induced  pain 
and  suffering." 

The  cause  was  well  and  fairly  tried,  and 
we  have  found  nothing  of  which  defendant 
has  cause  to  complain. 

The  Judgment  is  affirmed. 


.  GARDINER  v.  COURTRIGHT. 

(Supreme  Conrt  of  Michigan.    March  13, 1911.) 

1.  Masteb  and    Skbvant   (I  80*)— Wages— 

EVIDKRCB— SCTFICIENOT. 

In  assttmpsit  for  services  rendered  under  a 
contract  providing  for  a  division  of  the  profits 
of  the  business,  evidence  held  to'  justify  a  find- 
ing of  such  agreement  as  to  wages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  118,  119;    Dec  Dig.  i 

2.  Appeal  and   Ebbob  (|   1003*)— Vebdict— 
Conclusiveness. 

The  Supreme  Court  will  only  reverse  a 
case  on  the  question  of  the  weight  of  the  evi- 
dence when  the  verdict  is  against  the  over- 
whelming weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  8888-^943;  Dec.  Dig.  f 
1003.*] 

3^  Appeal  and  Ebbob  (i  979*)  —  Revikw— 
Discretion— Denial  or  New  Trial. 
Where  there  was  a  sharp  conflict  in  the 
testimony  of  the  parties,  the  refusal  of  the 
trial  court  to  set  aside  the  verdict  on  the 
ground  that  it  was  against  the  weight  of  the 
evidence  was  within  its  discretion,  and  the  Su- 
preme Court  on  appeal  would  not  interfere 
therewith. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3872;  Dec.  Dig.  |  970. •] 

4.  Trial  ({  140*)— Evidence— QnEsnon  roa 
Jury. 

The  claimed  contradictory  statements  of  a 
party  made  both  in  and  out  of  court  are  for 
the  jury  in  determining  the  weight  of  bis  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
SS  334,  335;  Dec.  Dig.  {  140.*] 

5.  Evidence  (5  584*)— Weight— Rkasonable- 

RESS. 

The  jury  in  weighing  the  testimony  may 
consider  its  reasonableaess. 

[Ei.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |i  2424-2427:   Dec.  Dig.  i  584.*] 

Error  to  Circuit  Court,  Newaygo  County; 
Clarence  W.  Sessions,  Judge. 

Action  by  Minnie  Gardiner  against  William 
Courtrlgbt  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

George  Luton  (Dunham  A  Phelps,  of  coun- 
sel), for  appellant.  Crane  &  Norris  and  My- 
ron H.  Walker,  for  appellee. 

STONE,  J.  This  is  an  action  of  assumpsit 
In  which  the  plaintiff  seeks  to  recover  for 
services  performed'  by  her  for  the  defendant 
during  a  period  of  a  little  more  than  23 
years,  from  November,  1883,  to  March  8, 
1909. 

It  Is  not  disputed  that  the  plaintiff  worked 
for,  and  was  In  the  employ  of,  and  perform- 
ed services  for,  the  defendant  during  the 
period  above  stated,  and  that  said  services 
were  not  gratuitous;  or,  in  other  words.  It 
is  conceded  that  they  were  performed  under 
an  agreement  and  understanding  that  she 
should  be  compensated  therefor. 

It  was  the  claim  of  the  plaintiff  at  the 
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trial,  and  she  testified,  that,  when  she  was 
about  18  years  of  age,  she  entered  the  em- 
ployment of  the  defendant,  at  the  time  above 
stated,  and  that  at  the  time  of  her  employ- 
ment, or  soon  thereafter,  there  was  a  distinct 
understanding  and  agreement  between  her- 
self and  the  defendant  as  to  the  terms  upon 
which  she  should  be  employed;  that  It  was 
then  agreed  between  them  that  she  should 
not  work  for  wages,  or  ujwn  a  salary,  but 
that  the  defendant  and  herself  would  work 
together,  and  they  would  divide  equally  be- 
tween them  whatever  profits  should  accrue 
to  the  defendant,  either  In  money  or  prop- 
erty; and  that  If  anything  should  happen  to 
tbe  defendant,  meaning  thereby  that  In  case 
of  bis  death  while  she  was  employed  by  him 
In  that  way,  she  should  have  the  whole  of 
the  accumulation  of  his  property,  excluding 
tbe  amount  of  property  that  he  had  at  that 
time  She  further  claimed  and  testified  that 
it  was  then  agreed  between  them  that  she 
should  have  an  allowance  at  first  of  what- 
ever sum  of  money  might  be  necessary  for 
ber  clothing  and  other  personal  needs  and  ex- 
penses, and  later  on  that  the  amount  of  that 
allowance  became  fixed  by  them  by  agree- 
ment. She  further  claimed  and  testified  that 
there  was  an  express  agreement  between  the 
defendant  and  herself  that  the  amount  of 
her  allowance  should  not  be  considered  as 
a  salary,  or  as  wages,  but  that  such  amount 
should  be  paid  to  her  purely  as  an  allowance 
for  her  personal  expenses,  and  as  "pin  mon- 
ey," as  she  claims  the  parties  themselves 
termed  it;  that  the  services  which  she  per- 
formed after  that  time  for  the  defendant 
were  performed  under  and  in  accordance 
with  that  agreement;  that  she  at  no  time 
worked  for  the  defendant  under  any  agree- 
ment for  wages  or  salary  at  a  fixed  or  defi- 
nite amount;  that  the  defendant  himself 
acted  under  that  agreement  so  made  by 
them;  and  that  during  the  first  years  of  her 
service  there  was  no  agreement  as  to  any 
fixed  amount  of  her  allowance,  or  the  "pin 
money"  that  should  be  paid  to  her;  but  that 
she  drew  from  time  to  time  such  an  amount 
as  was  necessary  to  pay  for  her  clothing 
and  other  personal  expenses;  that  about  Jan- 
uary 1,  1887,  in  order  to  avoid  the  annoy- 
ance of  asking  the  defendant  for  small 
amounts  of  money,  they  agreed  that  the 
amount  of  her  "pin  money"  allowance  should 
be  fixed  at  $12.50  per  month;  and  that  at 
that  time  it  was  agreed  that  such  amount 
should  not  be  considered  as  wages  or  a  sal- 
ary, but  shoufd  be  considered  as  an  allow- 
ance for  her  personal  expenses — that  Is  to 
say,  an  amount  which  she  was  permitted  to 
draw  out  of  the  business  In  order  to  clothe 
herself  and  to  pay  other  personal  expenses; 
that  later  on  the  amount  of  her  allowance 
was  Increased  by  agreement,  first  to  the  sum 
of  $15  per  month,  which  continued  for  atiout 
two  months,  and  then  to  the  sum  of  $20  per 
month  until  1903,  when  the  amount  of  her  al- 


lowance for  ber  personal  expenses  was  fixed 
by  agreement  at  $50  per  month,  and  continu- 
ed at  that  sum  down  to  the  time  when  the 
employment  ceased. 

It  Is  also  the  claim  of  plaintiff,  and  she 
so  testified,  that,  acting  under  and  in  ac> 
cordance  with  the  agreement  made  with  the 
defendant,  she  performed  various  services 
for  him;  that  she  worked  In  the  kitchen 
washing  dishes ;  that  she  worked  in  the  din- 
ing room  as  dining  room  girl  In  the  Court- 
right  Hotel ;  that  she  acted  as  chamber- 
maid; that  she  became  the  housekeeper  for 
the  hotel;  that  she  became  the  clerk  an9 
bookkeeper  for  the  hotel,  and  for  other  busi- 
ness in  which  the  defendant  was  Interested; 
that  she  finally  became  the  general  manager 
of  the  hotel  business,  having  it  principally 
in  charge.  The  plaintiff  claimed  also  that 
She  kept  tbe  books,  drew  tbe  checks,  looked 
after  the  depositing  of  money  in  the  bank; 
that  she  also  looked  after  the  putting  op 
of  ice  In  the  winter  time;  that  she  performed 
services  in  connection  with  tbe  livery  busi- 
ness which  the  defendant  was  at  one  or  more 
times  conducting;  that  she  also  performed 
services  in  connection  with  farms  which 
the  defendant  owned,  and  in  connection 
with  some  timbered  lands  In  Mississippi 
which  he  owned;  tliat  she  looked  after 
the  Insurance;  that  she  also  performed 
services  in  connection  with  certain  cottage 
property  of  defendant  at  Hess  l4tke.  lot 
short.  It  Is  the  claim  of  the  plaintiff  that 
these  services  were  all  performed  by  her 
under  and  In  accordance  with  the  agreement 
which  she  claims  that  defendant  and  she  en- 
tered into  at  about  the  time  she  commenced 
to  work  for  him,  and  that  she  at  no  time  was 
working  for  a  fixed  salary,  or  working  for 
wages,  other  than  would  be  implied  by  the 
terms  of  the  agreement  that  she  daitns  she 
made  with  the  defendant 

On  the  other  hand,  the  defendant  denied 
at  the  trial  that  any  such  contract  «b  claims 
ed  by  the  plaintiff  was  ever  entered  into  be- 
tween himself  and  the  plaintiff.  Be  denied' 
that  there  was  ever  any  agreement  or  un- 
derstanding between  himself  and  the  pIain^ 
tiff  that  she  was  to  work  for  him  other  than 
for  wages.  He  denied  that  there  was  any 
agreement  by  tbe  terms  of  which  they  were 
to  divide  between  them  the  profits  of  hl» 
business.  He  denied  that  there  was  ever 
any  agreement  that  in  case  of  Ills  death  she 
should  have  all  of  the  property,  provided  she 
was  then  working  for  him,  and  continued  to 
work  for  him  up  to  that  time.  He  denied 
that  any  such  contract  as  claimed  by  the 
plaintiff  was  entered  into  between  himself 
and  the  plaintiff.  He  claimed  and  testified 
that  the  plaintiff  during  tbe  entire  time 
that  she  worked  for  him  was  workbig  for 
wages  and  for  a  salary,  and  that  during  that 
entire  time  the  amount  thereof  was  fixed  and 
determined  by  agreement  between  tbem.  It 
is  his  claim  that,  when  she  first  went  to  work 
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for  bim,  it  was  agreed  that  she  sbonld  have 
Iier  board  and  clothing  and  such  small 
amounts  of  money  as  were  necessary  for  her 
personal  needs,  and  that  that  arrangement 
continued  up  to  the  1st  of  January,  1887, 
when  It  was  agreed  that  she  should  receive, 
in  addition  to  her  board,  lodging,  and  laun- 
dry, the  sum  of  $12.50  per  month;  that  her 
wages  were  fixed  at  that  amount  by  agree- 
ment between  them;  that  she  worked  for 
such  wages  for  several  years;  that  thereaft- 
er her  wages  were  raised  to  the  sum  of  $15 
per  month  for  two  months,  and  then  to  $20 
per  month;  that  she  continued  to  work  for 
him  for.  those  wages  until  about  January, 
1903,  at  which  time  her  wages  were  raised  to 
the  sum  of  $60  per  month;  that  those  were 
the  wages  which  were  agreed  upon  between 
them ;  that  plalntlCT  never  worked  for  him 
under,  or  in  accordance  with,  any  such  con- 
tract as  the  plalntlCT  claims  was  made  by 
them;  and  that  the  only  contract  was  that 
she  was  to  receive  a  definite  and  fixed 
amount  as  wages. 

Upon  the  trial  It  was  conceded  by  both 
parties  that,  at  the  rates  claimed  by  the  de- 
fendant to  have  been  her  wages,  the  amount 
of  plalntlfrs  wages  during  the  entire  time  of 
her  employment  was  $7,452.50,  and  that  she 
was  paid  either  as  "pin  money"  or  allowance 
as  claimed  by  her,  or  as  wages  as  claimed 
by  the  defendant,  the  sum  of  $5,404.43,  and 
the  Jury  were  Instructed  that  If  they  found 
that  the  contention  of  the  defendant  was 
correct,  and  that  plalntifC  was  working  for 
wages  as  stated  by  defendant,  that  there  was 
a  balance  due  plaintiff  at  the  time  of  the 
commencement  of  the  suit  of  $2,048.07,  which 
with  interest  to  the  time  of  the  trial  amount- 
ed to  $2,169.80,  which  amount  the  defend- 
ant conceded  he  owed  the  plaintiff.     The 
question  of  what  the  agreement  was,  was 
fairly  and  fully  submitted  to  the  Jury,  as 
were  also  the  proper   rules  relating  to  the 
questions  of  the  burden  of  proof,  and  pre- 
ponderance of  evidence.     Upon  the  trial  it 
was  conceded  by  counsel  for  tK>th   parties 
that  the  contract  which  the  plaintiff  claimed 
was  made,  being  oral,  would  be  void  under 
the  statute  of  frauds,  and  the  Jury  were  so 
Instructed;  but  they  were  advised  that,  if 
they  found  that  such  a  contract  was  actual- 
ly made  by  the  partly  and  acted  upon,  then 
the  plaintiff  would  be  entitled  to  recover  the 
reasonable   value   of   her  services  rendered 
to  the  defendant  and  that.  In  determining 
what  the  reasonable  value  of  her  services 
fvas,  the  Jury  would  have  a  right  to  take  into 
iiDnslderation  the  terms  of  the  contract,  if 
(found  to  exist,  together  with  other  evidence 
fin  Ihe  case,  in  determining  the  reasonable 
walue  of  the  services.    There  was  testimony 
<]>ro;and  con  as  to  the  reasonable  value  of  the 
:  plaintiff's  services.    The  Jury  found  a  verdict 
•  'or  the  plaintiff  In  the  sum  of  $11,765.57.    The 
•defendant  has  brought  error. 

The  only   errors   assigned   relate   to   the 
,refu8al,jOf  the  circuit  Judge  to  set  aside  the 


verdict  and  grant  a  new  trial.  The  grounds 
for  the  motion  covered  by  the  assignments  of 
error -are:  (1)  Because  the  verdict  was  mani- 
festly and  strongly  against  the  weight  of 
the  evidence.  (2)  Because  the  verdict  was 
against  the  great  preponderance  of  the  evi- 
dence. (3)  Because  the  verdict  was  not  sup- 
ported by  the  preponderance  of  the  evidence. 
(4)  Because  the  Jury  was  Infiuenced  by  pas- 
sion, sympathy,  and  prejudice.  (5)  Because 
the  verdict  was  excessive.  And,  finally,  that 
the  court  erred  in  the  reasons  assigned  for 
refusing  a  new  trlaL 

In  view  of  the  assignments  of  error,  it  has 
been  necessary  for  us  to  read  and  consider 
the  entire  testimony.  Tliis  we  have  done. 
It  is  too  voluminous  to  refer  to  at  length. 
The  vital  question  In  the  case  was  as  to  the 
contract  between  the  parties.  Nobody  else 
heard  It  made.  They,  and  they  alone,  knew 
Its  terms. 

Both  upon  the  argument  upon  the  motion 
for  a  new  trial,  and  in  the  oral  argument  of 
counsel  for  appellant  at  the  hearing  here, 
the  first  three  grounds  were  limited  to  a  dis- 
cussion of  what  the  contract  of  hiring  was, 
and  it  was  not  denied  that  the  plalntUTs  tes- 
timony was  suflicient  to  sustain  the  verdict 
upon  the  question  of  hiring,  provided  her 
testimony  was  worthy  of  belief.  It  was, 
however,  claimed  that  the  plaintiff's  testi- 
mony bad  been  contradicted  by  a  large  num- 
ber of  witnesses,  who  testified  to  certain  ad- 
missions claimed  to  have  been  made  by  the 
plaintiff  to  third  persons.  Upon  this  sub- 
ject the  circuit  Judge,  in  stating  his  reasons 
for  denying  the  motion,  said :  "Some  of  these 
third  persons  were  interested  because  of  re- 
lationship. The  testimony  of  these  witness- 
es is  unsatisfactory,  and  must  have  been  con- 
sidered so  by  the  Jury.  Therefore,  so  far  as 
the  oral  testimony  in  regard  to  the  contract 
of  employment  is  concerned,  it  practically 
rests  between  the  plaintiff  and  the  defend- 
ant. The  counsel  for  the  defendant  claimed 
that  the  contract  of  hiring,  which  the  plain- 
tiff claims  she  made  with  the  defendant,  was 
improbable  and  unbusinesslike,  and  that  the 
defendant  as  a  business  man  would  not  have 
made  such  an  unusual  and  extraordinary  con- 
tract It  is  suflicient  to  say  that  the  testi- 
mony conclusively  shows  that  the  relations 
between  these  parties  were  of  extraordinary 
character  and  unusual.  The  plaintUTs  ac- 
count on  the  hotel  books  under  her  explana- 
tion is  not  conclusive  against  her  right  to 
recover.  These  were  questions  for  the  Jury 
to  determine.  It  Is  a  very  ^gnificant  fact 
that  while  the  plaintiff  was  In  the  employ 
of  the  defendant  for  the  last  21  years  of  her 
employment  she  did  not  at  any  time  draw 
the  entire  amount  of  her  wages,  if  the 
amounts  with  which  she  was  credited  were 
to  be  considered  as  wages,  and,  at  the  time 
when  she  was  discharged  by  the  defendant 
be  concedes  that  he  was  owing  her  something 
over  $2,000,  which  had  been  accumulated  dur- 
ing the  last  21  years  of  her  employment   The 
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plalntlif  did  not  draw  the  amount  that  was 
comlDg  to  her  according  to  the  books.  She 
simply  used  the  amount  that  was  necessary 
to  piiy  her  personal  expenses.  There  was 
another  signlflcant  fact  which  the  Jury  had 
a  right  to  take  into  consideration.  At  the 
end  of  each  month  during  the  plaintiff's  em- 
ployment a  profit  and  loss  statement  was 
made  and  a  balance  struck.  That  profit  and 
loss  statement  showed  not  only  the  amount 
of  the  defendant's  property,  but  also  the 
amount  of  his  indebtedness.  In  none  of  these 
monthly  profit  and  loss  statements  Is  there 
an  item  of  any  Indebtedness  of  the  defend- 
ant to  the  plaintiff,  which  for  the  last  21 
years  of  her  employment,  If  his  theory  Is  cor- 
rect, he  was  owing  to  the  plaintiff  in  some 
amount,  which  was  constantly  Increasing. 
The  counsel  for  the  defendant  on  the  argu- 
ment of  the  motion  narrowed  the  first  ground 
of  the  motion  to  the  contention  that  the 
weight  of  the  evidence  was  In  favor  of  the 
defendant's  version  of  the  contract  of  hiring 
against  the  plalntlfTs  version  of  the  con- 
tract of  hiring.  The  testimony  of  the  plain- 
tiff and  of  the  defendant  were  in  direct  con- 
flict in  respect  to  the  contract  of  employ- 
ment. There  was  thus  presented  to  the  Jury 
a  question  of  fact  upon  conflicting  evidence, 
and  that  question  was  for  the  Jury.  If  the 
testimony  of  the  plaintiff  was  believed,  and 
the  Jury  bad  a  right  to  believe  it,  the  contract 
of  employment  according  to  the  plaintlCTs 
version  was  made  out  The  Jury  found  that 
the  plaintiff's  version  of  the  contract  was 
true,  and  found  against  the  defendant's  ver- 
sion of  that  contract.  The  verdict  was  not 
against  the  weight  of  the  evidence  In  the 
case.  The  matter  was  for  them  to  deter- 
mine, and  I  see  no  occasion  to  interfere  with 
their  conclusion  In  the  matter." 

Upon  the  ground  of  alleged  passion,  sympa- 
thy, and  prejudice,  the  circuit  judge  found 
that  the  jury  were  Intelligent  and  gave  care- 
ful attention  to  the  trial  of  the  case;  that  be 
saw  no  Indication  on  their  part  that  they 
were  influenced  either  by  passion,  sympathy, 
or  prejudice,  or  that  they  arrived  at  their 
verdict  for  any  of  these  reasons;  and  that 
there  was  no  bast«  for  setting  aside  the  v'- 
diet  upon  this  gronnd. 

Upon  the  gronnd  of  excessive  verdict  it 
was  conceded  by  counsel  for  appellant  that 
there  was  sufficient  evidence  to  sustain  the 
verdict  as  to  Its  amount.  If  there  was  evi- 
dence to  sustain  the  finding  of  the  Jury  that 
the  contract  of  hiring  was  as  claimed  by  the 
plaintiff.  So  we  are  brought  back  to  the 
question  whether  or  not  the  verdict  was 
against  the  weight  of  evidence.  Upon  this 
subject  counsel  for  appellant  lays  great  stress 
upon  the  number  of  witnesses,  as  to  the 
claimed  admissions  of  the  plaintiff.  This 
court  has  spoken  so  often  upon  the  subject 
of  preponderance  of  evidence,  and  the  con- 
vincing weight  of  evidence  being  generally 


a  question  for  the  lury,  that  we  do  not  need 
to  do  more  than  refer  to  some  of  the  cases. 
Strand  v.  C.  &  W.  M.  Ry.  Co.,  67  Mich.  380, 
34  X.  W.  712 ;  Mcintosh  v.  Mcintosh,  79  Mich. 
198,  44  N.  W.  502;  Hoffman  v.  Loud,  Ul 
Mich.  150,  60  N.  W.  231 ;  Dupuls  v.  Saginaw 
Traction  Co.,  146  Mich.  151,  100  N.  W.  413. 

The  rule  is  well  settled  that  this  court 
win  only  reverse  a  case  upon  the  question 
of  the  weight  of  the  evidence  when  the  ver- 
dict Is  against  the  overwhelming  weight  of 
the  evidence.  The  verdict  must  be  clearly 
against  the  great  weight  of  the  evidence,  to 
require  this  court  to  overrule  the  decision  of 
the  circuit  Judge,  refusing  a  new  trial.  This 
rule  has  been  repeatedly  stated  by  us. 
Wheeler  v.  Jenlson,  120  Mich.  422,  79  N.  W. 
643;  Brennan  v.  O'Brien,  121  Mich.  401,  80 
N.  W.  240 ;  Stevens  v.  Michigan  Soap  Works, 
134  Mich.  850,  06  N.  W.  435;  HIntz  v.  Mich. 
Cent  R.  Co.,  132  Mich.  305,  03  N.  W.  634; 
Saginaw  Milling  Co.  v.  Mower,  154  Mich.  620. 
118  N.  W.  622;  Mallnowskl  v.  Detroit  United 
Ry.,  154  Mich.  104,  117  N.  W.  565;  Muir  v. 
Kalamazoo  Corset  Co.,  155  Mich.  624,  119  N. 
W.  1079 ;  Jackson  v.  Detroit,  etc.,  R.  Co.,  161 
Mich.  163,  125  N.  W.  763;  MaUa  ▼.  Rapid 
Motor  Vehicle  Co.,  160  Mich.  639,  123  N.  W. 
708;  In  re  Parr's  Estate^  161  Mich.  244,  120 
N.  W.  107;  Spray  v.  Ayotte,  161  Mich.  503, 
126  N.  W.  630;  In  re  Hoyles'  Eitate,  162 
Mich.  275,  127  N.  W.  284. 

There  was  a  sharp  Issue  between  the  par- 
ties as  to  the  contract  The  circuit  Judge 
saw  and  heard  these  witnesses  testify,  and 
had  an  excellent  opportunity  to  Judge  of 
their  truthfulness.  If  the  testimony  of  the 
plaintiff  was  believed  by  the  Jury — and  they 
had  the  right  to  believe  It — the  contract  as 
claimed  by  her  was  proved. 

We  are  of  opinion  that  the  circuit  Judge 
did  not  abuse  his  discretion  In  refusing  a  new 
trial  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence. 

The  claimed  contradictory  statements  of 
the  plaintiff,  both  in  and  out  of  court,  were 
for  the  consideration  of  the  Jury.  King  v. 
Lumber  Co.,  93  Mich.  172,  53  N.  W.  10;  Pel- 
ton  V.  Schmidt  104  Mich.  345,  62  N.  W.  552, 
■53  Am.  St  Rep.  462.  A  Jury  has  the  right  to 
consider  the  reasonableness  of  testimony. 
Zart  V.  Singer  Sewing  Machine  Co.,  162  Mich. 
387,  127  N.  W.  272.  The  defendant  claimed 
that  the  plaintiff  had  been  hired  like  an  or- 
dinary servant  In  view  of  the  long  term  of 
service  of  the  plaintiff,  the  nature  of  the  em- 
ployment, the  confidence  reposed  in  her  by 
the  defendant  as  admitted  by  him,  and  the 
fact  that  he  had  made  substantial  provisions 
for  her  in  bis  wills,  it  is  not  strange  that  both 
the  Jury  and  the  circuit  Judge  should  be  led 
to  the  conclusion  that  "the  relations  between 
these  parties  were  of  extraordinary  charac- 
ter, and  unusual." 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 
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BOYER  T.  JOTAL, 

(Supreme  Court  of  Michigan.    March  13, 1911.) 
CoNTBAOTs  (8  2&*)— Action— EviDEHca—SuF- 

nciXNOT. 

In  an  action  for  compensation  for  caring 
for  defendant's  daughter,  evidence  held  to  pre- 
sent a  question  for  the  jury  whether  there  was 
an  express  promise  that  the  service  should  be 
paid  for,  or  the  child  was  tatcen  voluntarily  as 
one  of  plaintiffs  family,  without  offer  or  prom- 
ise of  compensation. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  141-143;    Dec  Dig.  f  29.*] 

Error  to  Circuit  Court,  Houghton  County; 
Albert  T.  Streeter,  Judge. 

Action  by  Nobert  Boyer  against  August 
Joyal.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.  Reversed,  and  new  tri- 
al ordered. 

Argued  before  OSTRANDER,  G.  J.,  and 
BHID,  HOOKER,  MOORE,  and  McALr 
VAT,  JJ. 

O'BriMi  &  Legendre,  for  appellant  Louis 
N.  Legrls,  for  appellee. 

HOOKER,  J.  Boyer  and  Joyal,  the  parties 
to  this  action,  were  neighbors.  Eighteen  or 
twenty  years  ago  the  latter's  wife  died,  soon 
after  giving  birth  to  a  daughter.  Boyer  and 
Father  Mesnard,  a  priest,  had  a  talk  about 
the  baby,  and  later  some  one  brought  the 
child  to  Boyer's  home^  where  she  was  re- 
ceived and  cared  for  and  educated.  A  few 
years  ago  she  left  Boyer's,  and  went  to  liv- 
ing at  her  father's.  The  plaintiff  brought 
this  action  to  recovw  compensation  for  her 
support  and  was  defeated ;  the  Jury  render- 
ing a  verdict  against  him  by  direction.  Er- 
ror is  assigned  upon  such  direction. 

Court  and  counsel  seem  to  have  been  of 
the  opinion  that  no  promise  to  pay  for  a 
child's  support,  where  It  was  taken  into  a 
family  and  supported,  could  be  implied,  so 
construing  the  case  of  Thorp  v.  Bateman, 
37  Mich.  69,  28  Am.  Rep.  497.  Without  in- 
tending to  approve  such  a  construction  ot 
that  case,  we  must  dispose  of  this  case  upon 
the  record  as  made,  and  ascertain  whether 
there  was  any  evidence  of  an  express  con- 
tract to  go  to  the  Jury. 

Boyer  testified:  "Now  later  on  tliat  baby 
was  brought  to  my  home.  I  conldn't  say 
whether  they  brought  it  home.  I  remember 
the  night  I  was  home  the  child  was  In  the 
cradle.  I  couldn't  say  who  brought  it  to 
the  house.  It  was  this  baby  of  Mr.  Joyal's, 
August  Joyal's,  and  her  name  is  Parmlllia 
Joyal.  I  had  a  conversation  or  talk  with 
Mr.  Joyal  about  five  or  six  months  after  that. 
I  had  no  talk  with  him  preceding  this  time. 
I  had  a  talk  five  or  six  months  after,  because 
the  child,  the  little  girl,  took  sick.  So  me 
and  my  wife  we  had  a  talk  together,  and  we 
said  we  ought  to  send  for  the  father,  be- 
cause we  won't  leave  the  child  die  on  our 
band;  we  would  notify  him.    I  sent  for  Mr. 


Joyal,  and  he  came  to  my  house,  and  I  had 
a  doctor  for  the  child;  the  child  was  pretty 
sick.  The  talk  I  had  with  Mr.  Joyal  at  that 
time;  the  baby  was  sick,  and  my  wife  cry- 
ing on  account  of  the  child.  She  was  pretty 
sick.  She  had  pretty  good  care,  and  we 
were  afraid  to  lose  it,  and  we  thought  Mr. 
Joyal  come  ov«r  there  to  the  house,  and  he 
see  the  child.  So  he  says,  he  says,  'Boyer,' 
he  said,  'try  to  get  the  l>est  care  you  can  for 
my  child;  try  to  bring  it  over  again.'  He 
said,  'If  you  brought  it  over  again,  I  will 
pay  you  well  some  day  for  to  take  care  of 
the  child.'  I  says,  'All  right,  Mr.  Joyal,  I 
will  try  the  best  I  can.'  •  •  •  During  the 
11  years  he  was  living  there  I  saw  him  often. 
I  see  him  most  every  day.  Yes,  he  was  at 
my  house.  Sure,  I  had  talks  with  him  after 
that  He  always  talk  about  his  child ;  about 
the  little  girl.  Q.  What  did  he  say?  What 
were  some  of  his  tolks?  Can  you  remember 
any  particular  time?  A.  The  particular  time 
was  about  two  or  three  times  a  week  some- 
times. He  would  be  at  the  house.  If  he 
didn't  come  to  the  house,  he  ask,  'How  is  the 
child?  How  Is  the  baby?*  Before  he  moved 
away,  I  had  talks  with  him  about  the  child 
during  the  11  years  he  was  there.  Q.  How 
often  did  those  talks  occur?  A.  Many  times; 
about  10  or  15  times.  The  nature  of  the 
talk  was  about  the  chUd.  Take  care  of  the 
child.  Q.  Can  you  name  any  particular 
month  or  any  particular  week  during  the  11 
years,  or  particular  year,  you  had  a  talk 
with  him?  A.  During  the  year  I  can't  tell. 
During  the  time  we  talk  some  of  the  time. 
Q.  What  was  the  nature  of  those  talks?  The 
Court:  He  has  answered  that  question. 
They  were  about  the  child.  Q.  What  was 
said  about  the  child?  A.  Because  I  was 
raise  up  his  child,  I  will  be  paid  for  it.  He 
told  me  he  will  pay  me  for  it  because  I 
raise  up  his  child.  That's  what  was  the 
talk  about  -when  we  talk  about  the  child. 
That's  the  only  talk  we  had.  I  raise  up 
the  child  because  I  expect  to  get  pay  for  it" 
On  cross-examination  he  said:  "No,  when  I 
first  took  that  child  into  my  family,  I  did 
not  want  the  child.  I  did  not  adopt  that 
child  and  raise  her  up,  as  though  she  were 
mine.  Yes,  I  testified  on  the  previous  trial 
of  this  case.  Q.  You  testified  that  on  one  or 
two  occasions  Mr.  Joyal  had  said  he  would 
pay  you  well  for  the  services?  A.  Yes,  he 
did.  Q.  You  never  testified  on  that  trial  that 
you  expected  pay  for  the  child,  did  you? 
A.  Yes,  sir;  I  always  expect  to  get  pay  tor 
It." 

No  testimony  was  offered  on  the  part  of 
the  defendant  The  court  interpreted  (he 
first  talk  as  having  reference  to  the  sickness 
only.  We  are  of  the  opinion  that  the  whole 
testimony  should  have  been  left  to  the  Jury 
to  say  whether  the  arrangement  was  thkt 
the  service  was  to  be  paid  for,  or,  on  the 
other  hand,  was  a  voluntary  takhig  of  the 
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sin  as  one  of  hto  family,  a  sort  of  adoption, 
without  offer  or  promise  of  compensation. 
See  29  Cya  1811,  and  notes. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered. 


HARBAUER-MARLBAU  CO.  T.  THWINO. 
<Snpreme  Court  of  Michigan.  March  13, 1911.) 
Appeai,    and    Ebbob    ({    71*)  —  Appealablb 

Obdebs. 

On  bill  to  specifically  perform  a  contract 
to  deliver  goodg,  no  appeal  lies  from  orders 
Kranting  and  refusing  to  dissolve  an  injunc- 
"tion  against  sale  or  removal  of  the  goods,  pend- 
ing final  decree;  it  not  being  final. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  §g  383-395;  Dec.  Dig.  8 
71.*] 

Appeal  from  Circnit  Court,  Kent  Coimty, 
In  Chancery ;  John  8.  McDonald,  Judge. 

Bill  by  the  Harbauer-Marleau  Company 
-against  George  S.  Thwlng.  From  orders 
■granting,  and  refusing  to  dissolve,  an  in- 
junction, defendant  appeals,  and  complain- 
ant moves  to  dismiss.    Appeal  dismissed. 

Argued  before  OSTRANDBR,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAL- 
TAX,  JJ. 

Maher  &  Barnard,  for  appellant.  Colin  P. 
-Campbell,  for  appellee. 

OSTRANDER,  C.  J.  Complainant  asked 
for  a  decree  requiring  specific  performance 
-of  the  following  agreement,  and,  pending  final 
'decree,  for  an  injunction  restraining  the  sale 
or  removal  of  the  pickles:  "Chicago,  111., 
May  25,  1910.  Pickle  Contract.  The  "West 
Michigan  Pickle  Works  of  Grand  Rapids, 
Mich.,  sells  to  the  Harbauer-Marleau  Co.,  of 
Toledo,  Ohio,  the  product  of  their  salting 
station,  consisting  of  about  75  acres  of  pickles 
AB  follows:  Yat  Run  and  Large  Pickles. 
The  Vat  Run  Pickles  to  measure  4  inches 
and  under  in  length  and  count  to  be  4,500  or 
better  to  she  bushels.  Large  Pickles  to  meas- 
ure above  4  Inches  to  5^  Inches  in  length 
and  count  to  be  1,200  to  1,500  or  better  to 
■e  bushels.  Measure  to  45  gallons.  Pickles 
to  be  reasonably  free  from  nubs  and  stock 
to  be  kept  in  good  mercantile  condition  by 
seller  free  of  cost  to  buyer  until  shipped. 
'Terms,  |50.00  to  be  paid  on  signing  of  con- 
tract, this  payment  to  apply  on  last  ship- 
ment. One-half  of  the  pickles  to  be  taken 
or  paid  for  by  January  1st,  and  all  to  be 
taken  or  paid  for  by  March  Ist  Price  to  be 
95^  per  bushel  f.  o.  b.  Grand  Rapids  for  Vat 
Runs  and  60  per  bushel  for  Large  Pickles. 
•Cooperage  extra  at  cost  or  to  be  furnished 
by  buyer.  Pickles  to  be  Inspected  and  ap- 
proved October  Ist  Terms:  Net  cash  10 
days  after  arrival.  West  Michigan  Pickle 
Works,  George  "S.  Thwing,  Seller.  The  Har- 
bauer-Marleau Co.,  per  J.  W.  Harbauer, 
President,  Buyer.    W.  R.  Eley,  Broker."    On 


filing  tbe  bill  of  complaint  (Octooer  1,  1810), 
a  temporary  injunction  was  issued.  Motion 
to  dissolve  the  injunction  was  made  Octolier 
3,  1810,  which  was  based  upon  tbe  record 
and  the  aflldavlt  of  defendant  Thwing.  A 
demurrer  and  plea  were  filed  November  12, 
1810,  and  on  November  23,  1910,  a  motion 
to  dissolve  the  injunction  was  filed,  which 
motion  is  based  upon  the  record  and  files  and 
an  aflldavlt  of  defendant  Thwing.  The  mo- 
tions were  denied.  It  appears  from  tbe  brief 
of  appellant — not  from  the  record — that  by 
consent  some  modification  of  tbe  injunction 
was  made.  It  is  also  stated  in  the  brief 
that  the  first  motion  to  dissolve  was  heard 
October  17tb;  tbe  last  motion  to  dissolve 
was  heard  November  28th.  Defendant  has 
appealed  from  the  orders  granting  and  re- 
fusing to  dissolve  the  Injunction. 

In  this  court  a  motion  to  dismiss  the  ap- 
peal was  entered  and  brought  on  to  be  heard. 
It  appeared  that  tbe  record  on  appeal  was 
returned  and  printed,  and  the  motion  to  dis- 
miss was  denied,  and  tbe  cause  was  advanc- 
ed upon  the  docket  for  hearing.  Whatever 
doubts  then  existed  concerning  the  right  of 
defendant  to  appeal  from  the  orders  grant- 
ing and  refusing  to  dissolve  the  injunction 
were  removed  at  the  hearing.  Tbe  orders 
were  in  no  sense  final.  It  is  said  tbe  In- 
junction restrains  defendant  from  disposing 
of  his  own  property.  Such  is  the  efTect  of 
every  Injunction  which  prevents  the  selling 
or  Incumbering  of  property  If  it  turns  out 
that  the  defendant  owns  the  property.  The 
bill  avers  that  the  cucumbers,  or  pickles,  in 
question  were  sold  to  it;  that  they  are  es- 
pecially desirable ;  that  complainant  has  con- 
tracted to  sell  and  deliver  some  of  them  to 
customers;  that  they  cannot  secure  or  pur- 
chase pickles  like  them;  that  defendant 
Thwing  is  financially  irresponsible,  is  engag- 
ed in  processing  some  of  tbe  pickles,  and  had 
declared  he  would  not  deliver  any  of  them 
to  complainant  and  would  process  and  dis- 
pose of  them.  We  do  not  consider  whether 
performance  of  the  contract  set  out  in  the 
bill  of  complaint  may  be  specifically  enforc- 
ed. If  the  defendant  is  in  fact  owner  of  the 
pickles,  the  contract  can  be  in  fact  perform- 
ed if  there  is  disposition  to  perform  It  No 
facts  are  set  out  in  the  affidavits  filed  with 
the  motions  to  dissolve  the  injunction  which 
are  not  available  to  defendant  upon  proper 
pleadings  and  proof.  Tbe  possession  of  de- 
fendant is  not  disturbed.  The  order  grant- 
ing the  Injunction  does  not,  in  terms  or  in 
effect,  dispose  of  the  merits  of  the  contro- 
versy or  lay  down  a  rule  by  which  the  rights 
of  the  parties  are  to  be  finally  determined. 
It  prevents  defendant's  disposing  of  the  par- 
ticular property  until  tbe  merits  of  the' 
controversy  are  determined.  Numerous  de- 
cisions of  this  court  which  consider  the  right 
of  appeal  from  orders  in  form  interlocutory, 
but  In  substance  and  effect  final,  are  men- 
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^oned  In  Toledo,  etc.,  Ry.  Co.  ▼.  Detroit,  etc, 
R.  R.  Co.,  61  Mich,  ft,  27  N.  W.  715,  In  Web- 
ber T.  Randall,  89  Mich.  531,  60  N.  W;  877, 
ind  In  Schmelzer  t.  Bartlett  Illuminating 
Co.,  142  Mich.  183,  105  N.  W.  129.  None  of 
them  sui>porta  appellant's  contention. 

The  appeal  Is  dismissed.  Appellee  wIU  re- 
cover costs  of  printing  and  a  solicitor's  fee 
of  |20. 


DB  VOS  v.  CAPLAN. 
(Supreme  Court  of  Michigan.     March  18, 1911.) 

1.  Appeal  and  Ebbob  (I  1051*)— Habmi.es3 
Ebbob  —  Aduission  of  Evidence  —  Facts 
Othgbwise  Established. 

Any  error  in  admitting  evidence  was  not 
'  reversible  where  there  was  no  serious  dispute 
as  to  the  fact  which  the  evidence  was  offered 
to  establish,  and  evidence  was  admitted  with- 
out objection  which  showed  the  same  fact  as 
that  claimed  to  have  been  erroneously  ad- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-4170;    Dec.  Dig.  i 

2.  Appeal  and  Ebbob  (I  854*)— Denial  of 
New  Tbial— Record. 

E<rror  in  overruling  a  motion  for  a  new 
trial  made  chiefly  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  the  evidence, 
will  not  be  considered  where  the  record  show- 
ed that  the  motion  "was  denied  without  filing 
any  reasons." 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
Error,  Dec.  Dig.  |  854.*] 

Error  to  Circuit  Court,  Kent  County;  John 
S.  McDonald.  Judge. 

Action  by  Cornelius  A.  De  Vos,  by  bis  next 
friend  Herman  Amsteln,  against  Solomon 
Caplan.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Argued  before  HOOKER,  MOORE,  McAD- 
VAT,  BROOKE,  and  BLAIR,  JJ. 

Benn  M.  Corwin,  for  appellant  Lombard 
&  Hext,  for  appellee. 

MOORE;  J.  This  Is  an  action  for  false  Im- 
prisonment The  case  was  tried  before  a 
Jury.  From  a  Judgment  of  $200  In  favor  of 
the  plaintiff,  the  case  Is  brought  here  by  de- 
fendant by  writ  of  error. 

The  defendant  maintains,  we  quote  from 
the  brief:  "That  the  Judgment  should  be 
reversed  for  the  following  reasons:  First 
That  there  was  error  in  admitting  evidence 
of  a  transaction  which  took  place  between 
two  persons,  neither  of  whom  were  parties 
to  this  suit,  of  matters  which  transpired  aft- 
er the  commencement  of  this  suit,  which 
tended  to  mislead  the  Jury  as  to  the  real  is- 
sue. Second.  OThat  the  Judgment  Is  against 
the  great  weight  of  the  evidence.  Third. 
That  the  trial  Judge  should  have  dire'ted  a 
verdict  for  defendant  on  plaintiff's  admis- 
sions." 

The  record  shows  that  plaintiff  In  June 
and  July  of  1909  was  at  worlc  for  Herman 
Amsteln.     He   was  then  past   19  years   of 


age.  Mr.  Amsteln  was  In  possession  of  a 
bam  which  he  had  rented  from  one  Craw- 
ford, who  was  himself  a  tenant.  The  board 
of  health  made  an  order  in  relation  to  the 
condition  of  the  premises.  A  dispute  aroee 
as  to  whether  It  was  the  duty  of  the  tenant, 
Crawford,  or  the  subtenant,  Amsteln,  to 
comply  with  the  order,  and  Amsteln  refused 
to  pay  more  rent  until  Crawford  complied 
with  the  order.  Thereupon  Crawford  with- 
out notice  to  Amsteln  entered  upon  the  prem- 
ises. He  was  a  witness  for  defendant  and 
testified  among  other  things:  "I  do  not  own 
the  barn.  I  rent  It  from  the  owner  and  re- 
rented  to  Mr.  Arnsteln.  He  had  been  In  the 
bam  five  or  six  months.  He  was  paying 
five  dollars  per  month  for  it  I  received  a 
notice  from  the  board  of  health  to  clean  up 
that  barnyard.  I  turned  it  over  to  Mr.  Am- 
steln. I  don't  remember  bow  it  read.  Mr. 
Amsteln  did  not  have  any  talk  with  me 
about  moving.  I  did  not  give  him  written 
notice  to  vacate.  I  went  there  and  simply 
put  bis  stuff  out  when  be  would  not  pay 
rent  I  saw  this  young  man  there — ^his  driv- 
er; I  threatened  to  hit  him  If  he  did  not 
attend  to  his  own  business.  I  insisted  they 
must  get  out  of  the  barn.  I  took  the  liar- 
ness  and  other  things  and  put  it  all  outdoors 
there  In  a  pile.  After  I  had  done  that  on 
the  23d  day  of  July  I  wrote  him  a  notice, 
asking  for  a  month's  rent  I  did  It  because 
I  was  entitled  to  It  even  though  I  had  put 
him  out  of  the  barn.  Q.  You  had  already 
rented  It  to  this  other  man?  A.  After  he 
had  It  about  a  half  a  month,  before  I  rented 
it  to  this  man.  Q.  This  says  to  the  22d  of 
June.  A.  Well,  that  Is  all  right  According 
to  law,  as  I  understand  It  If  you  stay  over- 
time  In  a  place  and  your  rent  Is  not  paid, 
you  are  entitled  to  draw  a  month's  rent  I 
wanted  him  to  pay  a  full  month's  rent,  al- 
though I  had  rented  It  to  another  man,  from 
the  2d  of  July.  I  asked  him  for  It,  but  I 
did  not  get  It.  I  got  a  check  from  him  some 
date  for  $2.50;  I  did  not  pay  any  attention 
to  what  was  written  on  it  I  Just  saw  there 
was  $2.50,  and  I  took  it  down  to  the  bank 
and  got  the  money.  I  don't  know  bow  much 
hay  there  was  upstairs  at  that  time.  I  knew 
it  belonged  to  Amsteln  when  I  locked  up 
that  bam.  There  was  no  straw  there  under 
the  stairs  to  my  knowledge.  I  never  saw  any 
there  downstairs;  there  was  a  little  upstairs 
under  the  hay.  I  don't  know  what  they 
were  using  It  for." 

Crawford  rented  the  premises  to  defend- 
ant who  is  in  the  same  business  as  Arnsteln, 
and  Mr.  Caplan  caused  his  horses  and  ve- 
hicles to  be  put  in  the  ttam,  and  endeavored 
to  keep  the  lower  part  locked. 

It  is  the  claim  of  plaintiff  that  by  direction 
of  his  employer,  another  employe,  himself, 
and  a  drayman  went  to  the  barn,  the  other 
employe  drew  the  staple  and  they  pro- 
ceeded to  get  a  load  of  hay  from  upstairs, 
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bnt  the  dray  -wovli  not  carry  It  all.  The 
defendant  who  la  a  witness  on  his  own  be- 
half as  to  this  occasion  on  the  cross-exam- 
ination testified  In  part  as  follows:  "I  know 
there  is  a  stairway  that  goes  up  into  the  loft 
I  first  went  up  that  stairway  on  Monday 
morning  about  9:30;  there  was  no  one  there, 
but  when  I  came  to  the  bam,  as  I  approached 
near  the  barn  I  saw  De  Vos  and  another 
man  with  a  load  of  hay,  and  as  they  saw  me 
I  guess  I  frightened  them,  they  got  on  their 
wagon  and  went  away.  I  did  not  say  any- 
thing. He  jumped  out  from  the  door  on  the 
hay  and  they  went  away,  and  I  went  Into  the 
bam  and  went  upstairs.  Thnt  hay  belonged 
to  Mr.  Arasteln.  Q.  And  he  had  a  right  to 
go  there  and  get  it?  A.  Tes;  but  he  had 
a  right  to  get  scared  when  he  saw  me, 
didn't  he?  Q.  Wliy  would  he  get  scared 
when  he  saw  you?  Is  there  anything  about 
you  that  would  frighten  anybody?  A.  No,  I 
don't  think  that  from  me.  I  thought  they 
were  frightened  because  they  broke  in  with- 
out asking  me  for  the  key — to  get  In  there 
to  remove  the  hay.  They  pushed  the  door 
open  on  Monday.  I  went  up  there  to  exam- 
ine It.  They  already  had  their  bay  out. 
There  was  no  lock  on  there;  it  was  nailed 
on  the  inside,  I  saw  the  nails.  Q.  Do  you 
mean  to  say  they  broke  open  that  bam  on 
Monday?  A.  They  pushed  that  door  open 
on  Monday."  He  further  testified  that  he 
nailed  the  door.  The  plaintiff,  the  other 
employe,  and  the  drayman  came  back  the 
next  day  by  direction  of  his  employer,  and 
the  door  to  the  upstairs  was  pried  open,  and 
the  plalntifF  claims  that  nothing  was  taken 
out  of  the  bam  except  what  belonged  to  Mr. 
Amstein.  The  defendant  claims  that  some 
of  his  straw  and  oats  were  taken  on  this  oc- 
casion. Both  visits  to  the  barn  by  plaintiff 
were  made  In  the  daytime.  The  defendant 
called  up  the  police  department  and  Informed 
them  his  bnra  had  been  burglarized.  One 
of  the  policemen  was  detailed  to  work  on 
the  case.  He  testified  that  he  learned  that 
a  larry.  as  he  called  It,  with  two  or  more 
men  had  taken  the  things  away  from  the 
bam.  He  soon  found  De  Vos  who  he  says, 
after  some  hesitation,  admitted  he  was  one 
of  the  persons  who  broke  into  the  bam. 
The  officer  testified  in  part  as  follows: 

"I  was  directed  to  go  from  police  head- 
quarters and  make  the  Investigation.  I  went 
to  Mr.  Caplan's  place  of  business  on  'South 
Division  street  and  he  informed  me  where 
the  bam  was  on  the  alley  off  Sheldon  street. 
He  advised  me  that  his  barn  had  been  broken 
open  and  some  of  his  hay  stolen,  and  I  went 
up  and  looked  Into  the  matter.  1  Inquired 
around  in  the  neighborhood  and  found  that 
a  larry  had  been  there  and  got  a  load  of  hay. 
1  did  not  get  any  of  that  information  from 
Caplan.  I  went  up  to  the  bam  on  Waverly 
place  and  found  yonnd  De  Vos  there.  He 
was  ]u8t  taking  care  of  his  horse.  I  had  a 
talk  with  him.  Q.  What  did  you  ask  him  at 
that  time?    A.  I  asked  him  In  regard  to  this 


bam  being  broken  open  on  the  alley  on  Shel- 
don street,  also  as  to  the  taking  of  the  hay 
and  feed  from  the  barn.  Q.  What  did  he  say 
to  you  then?  A.  Well,  after  some  hesitation 
he  told  me  that  he  went  to  the  barn,  and,  as 
I  said  before,  I  had  learned  that  there  was 
a  dray  of  some  kind,  and  he  told  me  there 
was  another  party  with  him,  but  said  he 
didn't  know  who  it  was,  and  that  he  went 
there,  broke  into  the  bam  and  got  the  stuff. 
Q.  He  told  you  that  he  got  the  hay?  A.  Yes, 
sir.  Q.  Did  you  know  or  have  any  idea  at 
that  time  that  there  was  anything  else  in- 
volved except  the  hay?  A.  Well,  as  I  was 
told  by  Mr.  Caplan,  that  his  feed  was  gone 
also.  Q.  Was  there  anything  said  by  Mr. 
De  Vos  about  any  feed,  except  about  the 
hay?  A.  Well,  I  don't  think —  I  would  not 
say  positively  as  to  whether  I  was'  specific 
In  mentioning  any  oats,  corn,  or  grain.  Q. 
You  were  slmpl^  interested  In  finding  out  If 
he  was  the  man  that  had  been  up  there?  A. 
Yes;  and  took  the  stuff.  Q.  And  he  said 
he  was?  A.  Yes,  sir.  Q.  Then  what  did  you 
do  with  him?  A.  Well,  we  walked  down 
State  street;  walked  Jefferson  avenue.  I 
glanced  around  and  seen  Mr.  Amstein  and 
a  party  of  friends  coming  out  of  the  boarding 
house,  and  De  Vos  had  told  me  previous  to 
this  time  that  Amstein  sent  him  up  there  to 
get  the  stuff,  and  that  is  why  he  broke  into 
the  bam,  and  I  thought —  Q.  Just  a  mo- 
ment. He  told  you  then  that  this  hay  be- 
longed to  Amstein?  A.  Yes.  Q.  Then  from 
there  you  took  De  Vos  down  to  Caplan's?  A. 
Yes.  Q.  Now,  did  you  have  a  talk  down  at 
Caplan's  with  Caplan  about  it?  A.  Yes.  Q. 
What  did  Caplan  tell  you  to  do  with  him?  A. 
Of  course  It  Is  my  asking  questions  that 
caused  him  to  tell  him.  Now,  I,  of  course, 
told  Mr.  Caplan  the  circumstances  as  I  had 
found  them  with  the  young  man;  he  had 
admitted  having  broken  Into  the  bam,  and 
having  broken  the  door  off  upstairs  and 
taken  the  stuff.  Q.  Then  did  you  ask  Cap- 
lan what  you  should  do  with  him?  A.  Yes;  I 
asked  Mr.  Caplan — told  him  the  circum- 
stances, and  asked  him  if  he  would  make 
complaint.  He  said  he  would.  He  said  to 
look  him  up,  and  be  would  make  complaint. 
I  took  the  young  man  to  police  headquarters. 
I  think  I  called  the  wagon  right  from  the 
store  there,  or  the  dyehouse,  I  am  not  posi- 
tive, but  I  think  I  did.  He  was  put  In  the 
wagon  out  on  Division  street  I  do  not  re- 
member whether  there  was  a  crowd  or  not, 
it  is  Just  a  common  occurrence,  I  didn't  think 
anything  about  it  I  got  in  the  wagon  with 
him  and  went  to  headquarters.  He  was  not 
taken  to  any  officer.  I  did  the  business  with 
him  myself,  all  that  was  done  at  that  time. 
I  told  him  to  go  home  and  come  back  in  the 
morning.  It  was  about  half  past  6  In  the 
evening  that  this  took  place.  I  think  I 
called  Mr.  Caplan  up  and  told  him  he  could 
get  the  warrant  out  without  the  young  man 
being  locked  up,  because  his  people  living 
here,  and  his  being  at  that  age,  I  did  not 
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think  it  was  necessary  be  sbonld  be  locked 
np  OTemlght  I  did  not  appear  in  the  morn- 
ing. That  terminated  my  connection  with 
the  case." 

It  was  the  claim  of  defendant  that  in  bis 
notification  to  the  police  department,  and  in 
his  direction  to  the  policeman  he  acted  in 
the  utmost  good  faith. 

With  this  general  statement  we  may  take 
up  the  first  proposition  of  counsel.  Did  the 
court  err  in  admitting  the  evidence  in  rela- 
tion to  a  notice  sent  by  Mr.  Crawford  to 
Mr.  Amstein,  and  the  sending  of  a  check 
of  $2.60  from  Mr.  Amstein  to  Mr.  Crawford 
which  was  receipted,  both  of  which  were 
sent  after  this  suit  was  commenced?  The 
court  was  of  the  opinion  that  this  testimony 
was  of  very  little  importance.  When  Mr. 
Crawford  was  on  the  stand  he  was  cross- 
examined  upon  the  subject  without  objec- 
tion, and  his  cross-examination,  some  of 
which  we  have  quoted,  showed  the  same 
state  of  facts  as  disclosed  by  the  notice  and 
check.  Indeed  there  was  no  serious  dispute 
about  how  Mr.  Crawford  got  possession  of 
the  bam  and  to  whom  and  how  he  gave  pos- 
session, nor  was  there  any  serious  dispute 
about  how  plaintiff,  the  other  employe,  and 
the  drayman  got  into  the  barn  to  get  the  hay. 
The  serious  dispute  was  whether  only  Am- 
steln's  things  were  taken  or  whether  some  of 
defendant's  straw,  oats,  and  feed  were  taken 
as  claimed  by  defendant  The  Judge  charged 
the  Jury  tliat  it  was  admitted  the  bam  was 
broken  open.  The  Judge  charged  the  Jury 
in  part  as  follows: 

"The  law  guards  the  rights  of  citizens  from 
unlawful  arrest  and  permits  It  only  upon 
warrant,  or  without  a  warrant  by  an  oflttcer 
when  a  breach  of  the  peace  has  been  com- 
mitted in  the  presence  of  the  officer,  or  by  an 
ofllcer  In  cases  of  probable  cause  to  believe 
a  felony  has  been  committed.  Of  course,  the 
private  individual  has  no  such  authority  as 
an  officer,  but  a  private  individual  can  ar- 
rest or  cause  the  arrest  of  the  person  if  a 
felony  is  committed  and  he  has  reasonable 
cause  to  believe  that  that  person  committed 
the  felony." 

"So  ttiat,  in  this  case,  the  fact  that  the 
defendant  caused  the  plaintiff's  arrest  beirg 
undisputed,  it  is  simply  left  for  you  to  de- 
termine, first,  was  a  felony  committed?  and, 
second,  did  the  defendant  have  probable 
cause  to  believe  that  the  plaintiff  committed 
it?  Taking  these  questions  in  their  order, 
you  will  first  consider,  was  a  felony  commit- 
ted? Our  statute  provides:  "That  every  per- 
son who  shall  break  and  enter  in  the  day- 
time any  bam,  with  intent  to  commit  the 
crime  of  larceny,  shall  be  punished  by  im- 
prisonment in  the  state's  prison  not  more 
than  five  years,'  etc  Another  section  of  our 
statute  says  that  the  term  'felony'  shall  be 
considered  to  mean  an  offense  for  wtiich  the 
offender,  upon  conviction  shall  be  liable  by 
law  to  be  punished  by  death  or  by  imprison- 
ment in  the  state's  prison;  and  by  the  terms 


of  these  statutes  it  would  be  a  felony  for  one 
to  break  and  enter  In  the  daytime  any  ttam 
with  intent  to  commit  the  crime  of  larceny. 
In  this  case,  it  l>eing  admitted  that  the  barn 
was  broken  and  entered  in  the  daytime,  if 
the  defendant's  property,  or  any  part  of  it, 
were  stolen,  then  I  instruct  you  that  a  felony 
was.  in  fact  committed.  It  is  Immaterial 
whether  or  not  it  was  committed  by  tlie 
plaintiff;  it  is  sufficient  for  the  purpose  of 
this  case  If  a  felony  was  actually  commit- 
ted." 

"To  constitute  larceny,  there  must  be  a 
taking  of  the  goods  of  another  out  of  that 
other's  possession  and  against  his  will  or 
consent.  It  is  the  wrongful  taking  and 
carrying  away  of  the  goods  of  another,  with 
a  felonious  intent  to  convert  them  to  the  use 
of  the  offender.  So,  in  this  case,  the  barn 
having  been  broken  into.  If  it  was  done  with 
an  intent  to  steal,  or  if  any  of  the  defend- 
ant's property  was  taken  by  any  one  under 
such  circumstances  as  would  make  the  tak- 
ing larceny,  then  a  felony  was  in  fact  com- 
mitted. As  I  said,  it  makes  no  difference 
whether  the  plaintiff  or  some  other  person 
took  the  goods;  the  question  is.  Was  a  felony 
committed  by  any  one?  and  you  will  deter- 
mine this  question  under  the  rules  and 
definitions  that  I  have  given  you  and  from 
all  of  the  evidence  in  the  case.  If  a  felony 
was  in  fact  committed,  whether  by  the  plain- 
tiff or  some  other  person,  and  the  defendant 
had  probable  cause  to  believe  that  the  plain- 
tiff was  the  party  who  committed  It,  he 
would  have  a  right,  as  I  said,  to  cause  hia 
arrest.  If  you  find  that  a  felony  was  not 
committed,  your  verdict  should  be  for  the 
plaintiff.  If  a  felony  was  committed,  the 
next  question  for  our  determination  is.  Did 
the  defendant  have  probable  cause  to  believe 
that  the  plaintiff  committed  it?  'Probable 
cause'  is  defined  to  be  a  reasonable  ground 
of  suspicion,  supported  by  circumstances  suf- 
ficiently strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person 
accused  Is  guilty  of  the  offense  of  which  he 
Is  charged.  On  this  subject  of  probable  cau^e 
the  question  is  not  whether  the  plaintiff 
was  or  was  not  guilty  of  a  felony,  but  what 
did  Caplan  actually  believe,  and  have  reason 
to  believe,  at  the  time  he  told  the  officer  to 
arrest  him." 

"Under  the  circumstances  of  the  case  it  is 
unnecessary  that  I  should  further  define  or 
explain  to  you  what  would  constitute  proba- 
ble cause,  because  there  is  no  dispute  about 
the  Information  upon  which  the  defendant 
acted  at  the  time  he  directed  the  plaintiff's 
arrest  The  information  came  from  the 
plaintiff  himself,  and  I  think  the  witnesses 
substantially  agree  upon  wliat  was  said  at 
that  time  in  the  defendant's  presence.  That 
evidence  being  undisputed,  it  becomes  a  ques- 
tion of  law  for  the  court  as  to  whether  or 
not  the  defendant  had  probable  cause  to  be- 
lieve that  the  plaintiff  committed  a  felony, 
or  if  one  was  committed;  so  I  instruct  you. 
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as  a  matter  of  la^r,  In  view  of  tbe  undis- 
puted testimony,  that  tbe  defendnnt  did  have 
probable  cause,  and  that  leaves  for  your  de- 
termination simply  tbe  question  as  to  wheth- 
er or  not  a  felony  was  In  fact  committed. 
If  you  find  that  a  felony  was  committed,  the 
plaintitr  cannot  recover,  and  your  verdict 
should  be  for  the  defendant,  no  cause  of 
action.  If,  on  the  other  hand,  you  find  that 
a  felony  was  not  committed,  the  plaintiff  can 
recover;  and.  If  you  so  find,  you  will  then 
proceed  to  determine  the  plaintHTB  dam- 
ages." 

Second.  Was  the  Judgment  against  the 
great  weight  of  evidence?  A  motion  was 
made  for  a  new  trial,  chiefly  upon  the  ground 
that  tbe  verdict  was  against  the  weii^ht  of 
evidence.  The  record  la  that  "said  motion 
was  denied  without  filing  any  reasons."  Un- 
der our  practice  we  will  not  consider  that 
branch  of  the  case  further. 

Third.  Should  the  trial  Judge  have  directed 
a  verdict  for  defendant  on  plalntUF'a  admis- 
sions? We  quote  from  the  brief  of  counsel: 
"Every  fact  necessary  to  authorize  an  arrest 
by  a  private  citizen,  and  which  would  con- 
stitute a  complete  defense  to  this  action  was 
admitted  on  the  trial  by  plaintitf.  Plaintiff 
admitted  breaking  Into  the  bam  or  that  he 
was  present  when  it  was  done  and  went  in, 
and  that  it  was  in  the  daytime.  He  also  ad- 
mitted having  taken  away  defendant's  straw. 
Upon  these  admissions  the  court  should  have 
directed  a  verdict  There  was  no  question 
to  submit  to  the  Jury.  On  cross-examination 
plaintiff  testified  as  follows:  'Q.  Didn't  yon 
see  them  take  away  some  baled  bay  or  some 
oats  that  day?  A.  Took  away  a  little  straw. 
Mr.  Lombard:  A  little  of  the  straw?  A. 
Tea,  sir.'  On  rebuttal  he  testified  as  fol- 
lows: "The  bam  was  swept  out  on  Friday, 
when  Mr.  Crawford  put  me  out.  Q.  Now, 
on  Monday  when  you  got  this  load  of  hay, 
was  tbe  straw  then — some  of  your  straw — 
still  there  in  this  stable,  part  of  the  bam  or 
where  you  kept  it?  A.  I  did  not  fee.  Q.  Did 
you  take  any  of  it  away  on  Monday,  on  that 
load  of  hay?  A.  No,  sir.  Q.  Or  on  Tuesday? 
A.  I  took  a  little  of  It  on  Tuesday.  Q.  And 
where  did  you  get  It  from?  A.  I  got  it  under 
tbe  stairway.  Q.  So  it  was  still  there  on 
Tuesday?  A.  Yes,  sir;  some  of  Mr.  Caplan's 
with  it'  Tbe  admission  of  plaintiff  that  he- 
broke  into  the  barn  in  the  daytime  and  took 
away  defendant's  straw  Is,  in  itself,  enough 
to  require  the  court  to  direct  a  verdict  for 
tbe  defendant.  He  took  what  be  claimed 
to  be  Mr.  Arnsteln's  straw  and  'some  of  Mr. 
Caplan's  with  it'  A  felony  had  been  com- 
mitted, and  defendant  had  probable  cause 
to  believe  the  plaintiff  committed  It" 

An  examination  of  the  record  shows  be- 
yond any  possible  question  that  plaintiff  de- 
nied taking  any  straw  except  the  straw 
belonging  to  Mr.  Arnstein.  Indeed  his  claim 
all  the  way  through  was  that  he  went  to  the 


bam  by  tlie  direction  of  his  emplc^er  with 
the  sole  and  only  purpose  of  getting  things 
which  belonged  to  his  employer,  and  that  no 
other  things  were  taken. 
Judgment  Is  affirmed. 


PEOPLE  V.  HICKMAN. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  IKTOXICATINO   LIQUOBS    (S    236*)— KeEPIRO 

TOB  Sale— EvioENCE. 

Verdict  for  defendant  on  a  prosecution  for 
keeping,  at  a  certain  place,  intoxicating  liq- 
uors for  sale,  should  have  l>een  directed  when 
tbe  people  rested;  tbe  fact  that  beer  was  found 
on  tbe  premises  where  defendant  conducted  a 
restaurant,  and  over  which  he  lived  with  his 
family,  and  that  more  than  a  year  previously  he 
had  kept  a  saloon  there,  not  authorizing  a  find- 
ing, beyond  a  reasonable  donbt,  that  he  kept 
the  beer  for  sale,  and  there  being  no  evidence 
that  tbe  cider  which  he  sold  was  intoxicating, 
and  nothing  more  being  shown. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  {  236.*] 

2.  IhdKJTMENT   and    iNFOBHATIOir    (J    161*)— 
AVENDVTENT  OT  INFOBIIATION. 

To  allow,  after  close  of  the  evidence  and 
during  the  argument,  on  a  trial  under  an  in- 
formation charging  the  keeping  of  intoxicating 
liquors  for  sale,  an  amendment  of  the  informa- 
tion to  charge  the  keeping  for  sale  of  "ferment- 
ed" liquor,  this  not  being  formal  merely,  or  for 
any  purposes  mentioned  in  CSomp.  Laws,  {  11,- 
922,  but  to  sustain  a  oonviction  of  keeping  for 
sale  fermented,  but  not  intoxicatiog  liquors,  of 
which  only  was  there  any  evidence,  was  error; 
defendant  not  having  been  examined,  nor  waiv- 
ed examination,  on  such  a  charge. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §t  516-523;  Dec. 
EHg.  {  161.*] 

Error  to  Circuit  Court  Jackson  County; 
James  A.  Parkinson,  Judge. 

Sylvester  Hickman  was  convicted  of  viola- 
tion of  the  local  option  law,  and  brings  error. 
Conviction  set  aside,  and  respondent  dis- 
charged. 

The  local  option  law  Is  In  force  In  Jackson 
county.  Respondent  was  arrested,  charged 
with  violating  the  law,  In  that  he  kept  a 
place  where  intoxicating  liquors  were  sold, 
stored  for  sale,  and  furnished,  he  not  being 
a  druggist  or  pharmacist;  and  in  that  dur- 
ing a  period  of  time  set  out  l>e  l^ept  iutoxl- 
catlng  liquors  for  sale  at  tbe  place  describ- 
ed. He  waived  examination  and  was  held 
for  trial  at  the  circuit  Tbe  Information 
which  was  filed  contained  two  counts,  upon 
the  second  of  which  the  prosecuting  attor- 
ney elected  to  try  defendant  In  this  count 
It  Is  alleged  that  respondent  at  a  place  and 
during  a  period  set  out  did  keep  intoxicat- 
ing liquors  for  sale.  The  trial  proceeded, 
and  testimony  was  Introduced  which  tended 
to  prove  that  respondent  who  had  been  a 
saloon  keeper  before  the  local  option  law  be- 
came effective  In  the  county,  kept  and  sold 
cider  at  bis  place  of  business,  which,  to  use 
the  terms  employed  by  a  witness,  "had  com- 
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menced  to  work."  There  was  also  Introduc- 
ed testimony  which  tended  to  prove  that  re- 
spondent's place  of  business  was  searched  by 
ofBcers,  who  found  a  barrel  of  beer,  not 
opened,  a  case  of  beer,  sealed  and  not  open- 
ed, both  of  them  apparently  consigned  to 
some  person  other  than  respondent,  or  to 
himself  by  a  name  not  his  own,  a  quart  bot- 
tle of  beer  on  Ice  behind  the  counter,  and  a 
quantity  of  elder  In  bottles,  and  a  Jug  of 
cider.  Respondent  conducted  a  restaurant, 
and  with  his  family  lived  over  his  place  of 
business.  There  was  no  testimony  tending 
to  prove  that  the  elder  was  Intoxicating  liq- 
uor. There  was  no  proof  of  other  sales  of 
liquor.  The  people  having  rested,  the  court 
was  moved  to  direct  a  verdict  for  respondent 
upou  the  ground  that  there  was  no  testimony 
tending  to  prove  that  intoxicating  liquors 
were  kept  for  sale  by  respondent.  The  mo- 
tion was  overruled,  the  court  saying:  "Well, 
it  Is  proved  this  place  was  a  saloon  before 
the  adoption  of  the  local  option  law,  a  bar 
extending  the  whole  length  of  It ;  that  elder, 
perhaps  not  sweet,  was  sold  by  the  drink; 
and  this  beer  was  In  there.  I  thipk  the  tes- 
timony is  one  of  the  bottles  wasn't  full. 
This  beer  was  there,  and  It  was  Hickman's 
place,  and  it  was  a  public  place  of  eating 
and  drinking.  I  think  It  Is  for  the  Jury  to 
say  what  it  was  kept  there  for;  and  also 
I  think  there  is  enough  evidence  on  the  ques- 
tion of  this  ddef  and  its  condition  to  go  to 
the  Jury.  I  do  not  see  it  is  such  a  question 
as  the  court  can  assume — as  a  question  so 
uncontradicted  so  there  could  not  be  any 
two  opinions  about  It,  and  require  me  to  di- 
rect a  verdict  So  I  overrule  the  motion  to 
direct  a  verdict" 

Respondent  and  others  were  then  sworn 
and  examined,  and  gave  testimony  tending 
to  prove  that  respondent  had  not  during  the 
period  alleged  In  the  Information,  sold  any 
malt,  brewed,  fermented,  vinous,  spirituous, 
or  intoxicating  liquor,  but  bad  sold  cider, 
described  as  sweet  not  fermented  and  not 
intoxicating.  One  witness  for  respondent 
stated  be  purchased  cider  which  he  thought 
bad  "started  to  ferment"  There  was  tes- 
timony tending  to  prove  that  the  bottle  of 
beer  on  ice  was  intended  for  use  by  respond- 
ent and  bis  family.  Counsel  made  their  ar- 
guments to  the  Jury.  In  the  course  of  the 
argument  In  behalf  of  respondent  It  was 
contended  that  respondent  was  not  charged 
with  keeping  for  sale  fermented  liquor,  and 
therefore  ought  not  to  be  convicted.  A  col- 
loquy occurred  daring  which  the  prosecuting 
attorney  asked  for  leave  to  amend  the  In- 
formation by  writing  into  It  the  word  "fer- 
mented." Over  objection  the  amendment  was 
permitted,  and  the  Jury  Instructed  that  If  re- 
spondent kept  fermented  cider  for  sale  he 
was  guilty  of  violating  the  law.  They  were 
told  that  if  the  cider  was  sweet  It  was  no 
violation  of  law  to  keep  it  for  sale;  and,  fur- 
ther:    "The  fermentation  of  elder  is  some- 


times termed  'commenced  to  work.'  It  Isn't 
a  question  whether  it  was  sweet  cider  or 
hard  cider,  but  whether  it  was  fermented  or 
not  It  Isn't  necessary  that  It  should  be  in- 
toxicating; It  need  not  have  reached  that 
stage  or  degree  of  fermentation  as  to  make 
It  Intoxicating.  All  that  Is  necessary  is  that 
it  should  be  fermented.  So  you  will  consider 
the  case  upon  all  the  evidence,  both  as  to 
the  elder  and  the  beer,  and  If  the  cider  was 
fermented,  then  keeping  it  for  sale  Is  unlaw- 
ful, and  If  the  beer  was  Intended  for  sale 
and  received  and  kept  for  sale,  then  that 
was  unlawful." 

A  verdict  of  guilty  was  returned,  Judgment 
was  stayed,  and  the  cause  is  here  on  excep- 
tions before  sentence.  The  exceptions  relied 
upon  were  taken  when  the  court  refused  to 
direct  a  verdict  for  respondent  and  when 
amendment  of  the  information  was  permit- 
ted. 

Argued  before  OSTRANDER,  O.  X,  and 
BIRD,  HOOKER,  MOORE,  and  McAD- 
VAT,  JJ. 

Elmer  KIrkby,  for  appellant  Nathan  B. 
Bailey  and  M.  Grove  Hatch,  Asst  Proa. 
Atty.,  for  the  People. 

OSTRANDER,  C  3.  (after  stating  the 
facts  as  above).  The  court  erred  In  refusing 
to  direct  a  verdict  wlien  the  people  had  rest- 
ed. There  had  been  Introduced  no  testimony 
tending  to  prove  that  respondent  kept  a 
place  where  intoxicating  liquors  were  sold, 
stored  for  sale,  or  furnished.  The  court 
was  In  error  in  saying  to  the  Jury  that  one 
bottle  of  beer,  partly  emptied,  was  found 
there.  This  was  conceded  by  counsel  for  the 
people,  and  the  statement  was  corrected. 
The  fact  that  beer  was  found  on  the  premis- 
es, and  the  fact  that  more  than  a  year  pre- 
viously respondent  had  kept  a  saloon  on  the 
same  premises,  is  not  evidence  from  which  a 
Jury  should  be  permitted  to  find,  beyond  a 
reasonable  doubt,  that  respondent  kept  the 
beer  for  sale.  There  is  no  testimony  tending 
to  prove  that  the  cider  which  was  sold  was 
Intoxicating  liquor. 

It  was  error,  also,  to  permit  the  amend- 
ment to  the  Information.  Under  the  statute 
evidence  that  the  elder  kept  for  sale  was 
fermented  liquor  was  suflSdent  without  proof 
that  it  was  intoxicating.  People  v.  Adams. 
95  Mich.  541,  65  N.  W.  461;  People  t.  Kin- 
ney, 124  Mich.  486,  83  N.  W.  147.  Th<j 
amendment  was  not  formal  merely,  nor  made 
for  any  of  the  purposes  mentioned  in  3  Comp. 
Laws,  8  11,022.  It  was  made  for  the  purpose 
of  alleging  the  keeping  for  sale  of  liquors 
not  intoxicating,  or  which  it  had  been  found 
impossible  to  prove  were  intoxicating.  It 
was  made  upon  the  theory  tlAt  the  Infor- 
mation did  not  allege  the  keeping  for  sale 
of  fermented  liquor,  not  intoxicating,  and 
would  not  sustain  a  conviction  for  keeping 
fermented  (not  Intoxicating)  liquor  for  salew 
The  theory  was  correct     Respondent  had 
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neiUier  been  examined,  nor  had  be  waived 
examination  upon  a  charge  of  keeping  fer- 
mented Uqnor  for  sale,  a  charge  made  for 
the  first  time  in  the  amended  Information. 
The  conviction  mast  be  set  aside,  and  the 
respondent  discharged. 


GREENVILLE  GAS,  ELECTRIC  LIGHT, 

POWER  &  FUEL  CO.  v.  CITY 

OF  GREENVILLE. 

(Supreme  Court  of  Michigan.    March  13.  1911.) 

1.  Cbrtiokabi   d  28*)— Scope  of  Remkdt— 
Review  of  Lboisi.a.tive  Act. 

Certiorari  does  not  lie  to  review  the  valid- 
ity of  an  ordinance  requiring  the  removal  of 
poles  and  wires  of  an  electric  liRhting  company 
from  a  street,  it  being  legislative  in  character. 
[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {  36:  Dec.  Dig.  {  23.*] 

2.  Certiobabi  (J  23*)— Pbopbiett  of  Rehbdt 

— AnEQUACY. 

Certiorari  is  not  a  flexible  remedy,  and  is 
inadequate  to  raise  or  dispose  of  the  questions 
of  fact  involved  in  determining  whether  the  or- 
dinance was  a  reasonable  exercise  of  the  city's 
police   powers. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  36;   Dec  Dig.  i  23.*] 

3.  CEBTIOBABZ    (g    60*)— DiSOBEnONABT    Na- 
TUBE  OF  ReVEOT. 

The  allowance  of  a  writ  of  certiorari  by  a 
proper  officer  is  not  conclusive,  but  the  court 
may  at  any  time  consider  the  propriety  of  al- 
lowing the  writ  and  dismiss  it  if  it  was  improv- 
idently  issued. 

[Ei.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  U  153-167;   Dec.  Dig.  f  60.*1 

Petition  for  certiorari  by  the  Greenville 
Gas,  Electric  Light,  Power  &  Fuel  Com- 
pany against  the  City  of  Greenville.  Writ 
quashed. 

Argued  before  OSTRAXDER,  C.  J.,  and 
McALVAT,  BROOKE.  BLAIR,  and  STONE, 
JJ. 

X.  O.  Orlswold,  for  relator.  B.  J.  Bowman 
(Klelnhans  ft  Knappen,  of  counsel),  for  re- 
spondent. 

STONE,  J.  The  petition  for  the  common- 
law  writ  of  certiorari  in  this  case  shows 
that  petitioner  is  a  corporation  organized 
and  existing  under  and  by  vlrtne  of  the  laws 
of  this  state  (section  7141,  Comp.  Laws),  and 
was  incorporated  npon  January  31,  1903, 
since  which  time  it  has  been  in  business  in 
tbe  city  of  Greenville,  and  states  its  object 
and  purpose  as  stated  in  its  articles  of  as- 
sociation. It  also  sets  forth  tbat  the  city  of 
Greenville  is  a  municipal  corporation  organ- 
ized and  existing  under  and  by  virtue  of  Act 
No.  215  of  the  Public  Acts  of  188o,  and  has 
tbe  municipal  powers,  rights,  and  privileges 
conferred  by  said  act,  and  the  amendments 
thereto,  and  none  other.  The  petitioner  rep- 
resents that  immediately  after  Its  organiza- 
tion at  a  corporation  it  obtained  by  purchase 
a  plant  for  the  manufacture  and  generation 


of  electricity  in  the  city  of  Greenville,  to- 
gether with  the  poles  and  lines  of  wire  ex- 
tending from  such  plgnt  through,  along,  and 
across  the  streets  of  said  city,  and  has  been 
the  owner  of  said  plant  ever  since,  and  has 
a  large  and  lucrative  business  in  generating 
electricity,  and  conveying  the  same  along 
said  line  of  poles  and  wires  above,  over  and 
across  the  streets  of  said  city,  to  the  busi- 
ness and  residence  portions  thereof,  and 
selling  the  same  to  the  inhabitants  of  said 
city,  for  tbe  purposes  of  light,  heat,  and 
power.  It  Is  further  represented  that  the 
city  of  Greenville,  acting  through  and  by 
its  common  council,  had  on  April  5,  1901, 
passed  an  ordinance  giving  and  granting  per- 
mission and  authority  to  the  petitioner  to 
maintain  its  lines  of  poles,  wires  and  other 
appurtenances  as  then  located  in  said  city, 
and  to  extend  the  same  for  the  purpose  of 
furnishing  the  public  with  electric  lights, 
and  that  the  terms  of  said  ordinance  had 
been  consented  to  by  tbe  petitioner;  tbat 
its  poles  and  wires  were  located  in  Lafayette 
street  in  said  city  between  Benton  street  on 
tbe  south,  and  Flat  river  on  the  north. 

It  further  appears:  That  the  common 
council  of  tbe  said  dty,  at  a  regular  meet- 
ing thereof,  held  July  25,  1910,  enacted  and 
adopted  an  ordinance  entitled  "An  ordinance 
to  prohibit  the  placing  or  maintaining  of 
poles  and  overhead  wires  and  cables  for  tele- 
graph, telephone,  electric  light,  electric  pow- 
er and  other  purposes  in  certain  portions  of 
Lafayette  street  In  the  city  of  Greenville: 
to  prescribe  the  manner  and  regulate  the 
placing,  and  maintenance  of  such  poles, 
wires  and  cables  upon  such  street,  and  tbe 
other  streets  and  public  grounds  of  the  said 
city  of  Greenville,"  which  ordinance  took  ef- 
fect oa  August  15,  1910.  That  by  section  1 
of  sold  ordinance  t)etitioner  is  forbidden  to 
rebuild,  alter,  erect,  or  maintain  any  poles  or 
other  erections  designed  or  used  in  support- 
ing or  carrying  electric,  or  other  overhead 
wires  or  cables,  and  it  is  forbidden  by  said 
ordinance  to  alter,  erect,  or  maintain  any 
overhead  wires  or  cables  designed  or  used 
to  convey  or  carry  any  current  of  electricity 
along  that  portion  of  Lafayette  street  lying 
between  Benton  street  and  Flat  river.  That 
on  August  15.  1910,  tiie  said  common  council 
of  said  city  held  a  meeting,  and  there  adopt- 
ed a  resolution,  by  the  terms  of  which  said 
petitioner  was  required  to  remove  the  poles 
and  overhead  wires  from  said  La&yette 
street,  between  Benton  street  and  Flat  river, 
on  or  before  August  30,  1910;  that  on  Au- 
gust 17,  1910,  the  said  dty  caused  to  be  serv- 
ed upon  petitioner  a  notice  of  such  resolu- 
tion, and  that  it  was  required  to  remove  its 
poles  and  overhead  wires  on  said  Lafayette 
street  between  Benton  street  and  Flat  river, 
on  or  before  August  30,  1910,  for  the  reason 
tbat  the  maintenance  of  said  poles  and  over- 
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head  wires  was  in  Tlolatton  of  said  ordi- 
nance of  Jnly  25,  1910,  and  for  the  further 
reason  that  said  orert^ad  wires  were  dan- 
gerous, and  a  menace  to  life  and  property, 
and  for  the  further  reason  that  said  poles 
and  overhead  wires  were  an  obstruction  to 
said  street,  preventing  the  proper  paving 
thereof,  and  that  said  poles  and  overhead 
wires  interfered  with  the  proper  protection 
by  the  Are  department  of  the  property  locat- 
ed In  said  district,  and  the  further  reason 
thnt  said  poles  and  overhead  wires  were  un- 
sightly, a  public  nuisance,  and  were  located 
in  said  street,  and  maintained  thereon  with- 
out authority  or  franchise  from  said  city. 

The  petition  alleges  that  said  ordinance 
of  July  25,  1910,  is  void :  (1)  Because  it  at- 
tempts to  deny  to  petitioner  the  right  to 
maintain  its  poles  and  wires  within  the  lim- 
its aforesaid,  which  right  is  guaranteed  to 
It  by  the  statutes  of  this  state.  (2)  Because 
the  said  ordinance  is  void  for  the  reason 
that  said  city  had  no  power  or  authority  un- 
der its  organic  act,  and  the  amendments 
thereto,  to  enact  such  an  ordinance.  The 
writ  of  certiorari  was  allowed  by  a  circuit 
court  commissioner  of  Montcalm  county. 

The  answer  of  the  respondent  admits  the 
proceedings,  and  the  adoption  of  the  ordi- 
nances substantially  as  alleged  In  the  peti- 
tion, but  denies  that  the  said  ordinance  of 
July  25,  1910,  is  void  for  any  reason,  and  it 
claims  that  said  ordinance  is  within  the 
legal  power  and  rights  of  said  city,  as  grant- 
ed by  the  Legislature,  and  that  the  same  is 
an  exercise  of  a  reasonable  police  power 
by  the  common  council  over  the  use  of  the 
streets  for  the  general  welfare  of  the  city, 
and  serves  only  to  protect  the  rights  of  the 
public  in  the  premises,  and  is  not  subject 
to  any  of  the  objections  claimed  by  peti- 
tioner. 

It  will  be  seen  that  the  question  sought 
to  be  raised  is  an  important  one,  and  it  may 
be  stated  as  follows:  Was  the  action  of  the 
city  in  adopting  the  ordinance  of  July  25, 
1910.  and  the  subsequent  proceedings  taken 
by  the  city  thereunder,  requiring  the  remov- 
al of  the  petitioner's  poles  and  wires  from 
a  certain  portion  of  Lafayette  street,  a  valid 
exercise  of  the  police  power  of  the  city,  in 
view  of  the  previous  ordinance?  At  the  out- 
set we  are  confronted  with  the  question 
whether  this  matter  can  be  properly  dispos- 
ed of  on  certiorari.  We  have  here  the  ac- 
tion of  a  legislative  body,  to  wit,  a  common 
council  claiming  to  act  within  its  powers, 
seeking  to  take  action  which  the  petitioner 
claims  will  deprive  it  of  its  contract  rights. 
It  seems  very  clear  to  us  that  the  action  of 
the  respondent  which  is  complained  of,  was 
neither  Judicial  nor  quasi  judicial  action,  but 
legislative  in  its  character.  The  doctrine 
seems  to  be  established  that  the  office  of  a 
writ  of  certiorari  is  to  bring  to  a  superior 
court  for  review  the  record  and  proceedings 


of  an  Inferior  court,  officer,  or  tribunal  exer- 
cising judicial  or  quasi  judicial  functions,  to- 
the  end  that  the  yalidlty  of  the  proceedings, 
may  be  determined,  excess  of  jurisdiction  re- 
strained, and  errors,  if  any,  corrected. 

It  necessarily  follows  that  the  writ  will 
not  lie  to  review  acts  which  were  not  done 
in  the  exercise  of  Judicial  power  or  author- 
ity, but  were  merely  ministerial,  executive, 
or  legislative  in  their  character.  Root  v. 
Barnes,  1  Mich.  37 ;  Sutherland  v.  Governor,. 
29  Mich.  320,  18  Am.  Rep.  89;  Greenman  v. 
Shiawassee  Supervisors,  38  Mich.  642;  Su- 
pervisors of  Midland  y.  Auditor  General,  27 
Mich.  165;  Merrick  v.  Township  Board.  41 
Mich.  630,  2  N.  W.  922 ;  Ayres  t.  State  Au-^ 
ditors,  42  Mich.  422,  427,  4  N.  W.  274;  Gager 
V.  Chippewa  Supervisors,  47  Mich.  167,  10- 
N.  W.  186.  See,  also,  6  Cyc.  750-753,  and 
the  many  cases  cited  in  the  notes. 

Again,  certiorari  is  not  a  flexible  remedy, 
and  Is  inadequate  to  either  raise  or  dispose 
of  the  questions  of  fact  involved  in  sncb  a- 
sltuatlon  as  Is  here  presented. 

The  allowance  of  the  writ  by  a  proper  of- 
ficer Is  not  final  and  conclusive  upon  the 
court,  which  may  at  any  time  consider  and' 
determine  the  propriety  of  the  allowance, 
and  dismiss  the  proceeding  if  the  writ  was 
improvldently  allowed.  In  re  Lantis,  0  Mich. 
324.  80  Am.  Dec.  68;  Farrell  v.  Taylor,  12' 
Mich.  114. 

For  the  reasons  stated,  the  writ  must  be- 
quashed,  with  costs,  as  improvldently  Is- 
sued, but  without  prejudice  to  the  right  or 
petitioner  to  invoke  an  adequate  remedy. 


MANDEH^  et  al.  v.  FARRELL,  County 

Clerk. 

(Supreme  Court  of  Michigan.     Feb.  10,  1911.)- 

1.  Ei-ECTioNS   (8   145*)— Pbimabies— Statutes 
— Petitions — Filing. 

Loc.  Laws  1905,  No.  346.  Pub.  Laws  1907. 
No.  4,  and  Pub.  Laws  1909,  No.  281.  U  15,  26. 
27,  construed,  and  held,  that  the  act  of  1909 
was  applicable  not  only  to  county  officers  with- 
in a  county  having  250,000  popnlntion  or  more, 
but  also  to  officers  of  a  judicial  district  wholly 
within  such  county,  and  hence  that  nominat- 
ing petitions  for  the  offices  of  circuit  judge  and" 
county  auditor  of  Wayne  county,  after  the  act 
of  1009  took  effect,  were  properly  filed  with  the 
county  clerk,  and  not  with  the  Secretary  of 
State. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  127;  Dec.  Dig.  {  145.»I 

2.  Elections   (I   126*)— Prikariks— Datk   op 
Holding. 

Under  Pub.  Laws  1909,  No.  281,  providing 
for  fceneral  primaries  throughout  the  state,  pri- 
maries for  nominations  for  the  office  of  circuit' 
judge  throughout  the  state  are  to  be-  held  on> 
the  first  Wednesday  In  March. 

[Ed.  Note.— For  other  cases,  see  ESectlons. . 
Cent.  Dig.  {  118;   Dec.  Dig.  t  126:*] 

Mandamus  on  the  relation  er  Henry  A. 
Mandell  and  another  against  Thomas  F.  Far- 
rell, as  County  Clerk  of  Wayne  County,  tO' 
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compel  respondent  to  file  relators'  petitions 
for  primary  nomination  as  Circuit  Judge  and 
Coonty  Auditor,  respectively.  Writs  granted. 
Argued  before  OSTRANDER,  C.  J.,  and 
BIRD.  HOOKER,  MOORE,  BROOKE,  Mc- 
ALVAT.  BLAIR,  and  STOXE,  JJ. 

P.  3.  M.  Bally,  for  relators.  Franz  O. 
Kuhn,  Atty.  Gen.,  and  Thomas  A.  Ijawler, 
Asst.  Atty.  Gen.,  for  respondent 

HOOKER,  J.  Local  Act  34B  of  Acts  of 
1905  provided  for  the  nomination  of  all  pub- 
lic officers  who  are  required  by  law  to  be 
elected  by  electors  residing  within  Wayne 
county,  or  of  any  subdivision  thereof,  etc., 
oy  the  electors,  at  primaries,  prescribing  at 
length  and  in  detail  the  time  of  holding  pri- 
mary elections  for  the  purpose,  and  the 
method  of  carrying  out  its  provisions.  That 
Included  circuit  Judges.  It  provided  that  all 
spring  primaries  should  be  held  on  the  first 
Monday  to  March,  except  primaries  for  spe- 
cial elections,  and  to  secure  a  place  on  the 
printed  ballot  It  was  only  necessary  for  can- 
didates for  drcnlt  Judge  and  county  offices 
to  file  their  own  petitions  with  the  county 
clerk.  At  the  session  of  1909,  the  Legisla- 
ture passed  a  general  primary  election  law, 
being  Act  No.  281  of  the  Public  Acts  of  1909, 
which  Is  conceded  to  have  been  Intended  to 
apply  generally  throughout  the  state,  and 
this  act  repealed  Act  No.  4  of  the  Public 
Acts  of  1907.  and  "all  local  primary  elec- 
tion acts  contravening  the  provisions,  except 
as  therein  otherwise  provided."  This  act 
provided,  to  section  15:  "The  question  of  the 
nomination  of  party  candidates  for  the  of- 
fice of  circuit  Judge  shall  be  submitted  at  the 
April  election,  nineteen  hundred  ten,  without 
petition  thwefor,  to  the  qualified  electors  of 
each  Judicial  district  and  shall  thereafter  be 
resubmitted  in  the  same  manner  add  upon 
the  same  conditions  as  are  provided  by  this 
act  for  the  resubmission  of  said  question  in 
cltlest  Provided,  that  all  duties  imposed  up- 
on the  city  or  county  clerk  shall,  in  the  case 
of  Judicial  districts,  be  performed  by  the 
Secretary  of  State:  Provided  further,  that 
the  vote  upon  submission  or  resubmission, 
as  well  as  the  vote  cast  for  candidates  in 
Judicial  districts  adopting  direct  nomtoatlng 
systems,  shall  be  counted  and  canvassed  as 
Is  the  vote  cast  on  the  election  of  circuit 
Judge:  Provided  further,  that  when  the  elec- 
tors of  any  Judicial  district  shall  decide  as 
herein  provided  to  nominate  party  candi- 
dates for  circuit  judge  by  direct  vote,  the 
primary  election  for  that  purpose  shall  be 
held  in  said  Judicial  district  du  the  first 
Wednesday  to  March  preceding  the  election 
at  which  such  circuit  Judge  is  to  be  elected. 
All  of  the  provisions  of  this  act  applicable  to 
the  provisions  of  this  section  shall  apply  to 
the  direct  nomination  of  party  candidates  for 
the  office  of  circuit  Judge:  Provided  further, 
that  all  Judicial  districts  in  this  state  which 
DOW  nominate  by  a  primary  system  stiall  con- 


tinue to  so  nomtoate  ontil  said  Judicial  dis- 
trict shall  decide  by  a  vote  of  the  electors 
not  to  so  nomtoate."  It  is  contended  by  the 
Attorney  General  that  the  last  proviso  con- 
stitutes the  only  "exception"  mentioned  to 
the  repealing  section,  being  section  57  of  the 
act,  and  we  understand  his  claim  to  be  that 
any  local  act  that  is  in  any  way  toconsisteut 
with  Act  No.  281,  aforesaid,  is  repealed  to 
toto.  except  as  to  the  continuation  of  primary 
elections  provided  for  by  it 

There  is  no  question  but  that  the  local  act 
mentioned  is  in  some  things  inconsistent 
with  act  281.  Act  No.  281  does  not  expressly 
fix  or  state  any  date  for  sprtog  primaries 
for  the  nomination  of  county  officers,  and  the 
only  provision  fixing  a  date  for  primaries  for 
the  nomtoation  of  circuit  Judges  is  that 
quoted.  Section  26  of  this  act  provides:  "To 
obtain  the  printing  of  the  name  of  any  can- 
didate of  any  political  party  for  any  district 
office  upon  the  primary  election  ballots  of 
such  political  party  in  the  various  voting 
prectocts  of  the  district  when  such  district 
is  comprised  of  one  county  or  less,  there 
shall  be  filed  with  the  county  clerk  of  such 
county,  nomination  petitions,  signed  by  a 
number  of  enrolled  voters  who  are  enrolled 
in  the  party  enrollment  of  said  party  in  said 
district  for  Secretary  of  State  at  the  last  pre- 
ceding November  election  and  in  the  case  of 
a  district  office,  in  a  district  comprising  more 
than  one  county,  to  obtain  the  printing  of 
the  name  of  any  candidate  of  any  political 
party  upon  the  primary  election  ballots  of 
such  political  party  to  the  various  voting 
prectocts  of  said  district,  there  shall  be  filed 
with  the  Secretary  of  State,  nomination  pe- 
titions, signed  by  a  number  of  the  enrolled 
voters  residing  in  such  district  and  who  are 
enrolled  to  the  party  enrollment  of  said  par- 
ty, equal  to  not  less  than  two  per  centum  nor 
more  than  four  per  centum  of  the  number  of 
votes  that  the  party  cast  therein  for  Secre- 
tary of  State  at  the  last  preceding  November 
election."  Section  27  provides:  "To  obtain 
the  printing  of  the  name  of  any  candidate 
of  any  political  party  for  a  county  office  up- 
on the  official  primary  election  ballots  of 
such  political  party  in  the  various  voting  pre- 
cincts of  a  county  there  shall  be  filed  with 
the  county  clerk  of  said  county  nomination 
petitions  signed  by  a  number  of  enrolled  vot- 
ers, who  are  enrolled  to  the  party  enroll- 
ment of  said  party  and  who  reside  in  the 
county,  equal  to  not  less  than  two  per  centum 
nor  more  than  four  per  centum  of  the  num- 
ber of  votes  that  such  political  party  cast  to 
such  county  for  Secretary  of  State  at  the  last 
preceding  November  election.  »  •  *  All 
of  said  nomination  petitions  may  be  sli;nea 
by  enrolled  voters  of  the  particular  political 
party  residing  in  any  part  of  a  ward  for  a 
ward  office,  in  any  part  of  a  city  for  a  gener- 
al city  office,  or  any  part  of  a  county  for  a 
county  office,  or  any  part  of  a  district  for  a 
district  office,  or  any  part  of  the  state  for  a 
state  office:    Provided,  that  to  cities  or  conn> 
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ties  of  two  himdred  fifty  thousand  popula- 
tion or  more,  in  lien  of  the  above  petition,  a 
petition  therefor,  signed  07  the  candidate, 
which  shall  state  the  name  of  the  candi- 
date, his  residence,  street,  house  number  and 
the  political  party  of  which  he  is  a  member 
and  the  office  sought,  shall  be  filed  with  the 
clerk  of  the  county  or  city  where  said  can- 
didate resides,  as  herein  provided.  Such 
candidate  shall,  at  the  time,  pay  to  the  clerk 
of  the  city  or  county,  as  the  case  may  be,  a 
sum  of  money  equal  to  one-half  of  one  per 
centum  of  the  salary  and  fees  of  the  pre- 
ceding year  of  such  office,  the  amount  there- 
of to  be  ascertained  or  estimated  as  nearly 
as  may  be  by  such  clerk ;  and  upon  comply- 
ing with  the  above  provisions  such  candi- 
date's name  shall  be  printed  upon  the  pri- 
mary ballot.  If  otherwise  qualified." 

From  the  foregoing  provisions  we  may  in- 
fer that  the  date  of  the  first  Wednesday  in 
Sfarch  was  intended  to  be  fixed  for  primaries 
for  nominating  circuit  Judges  throughout  the 
state,  or,  as  counsel  contend,  that  such  date 
applies  only  to  the  counties  where  by  vote 
of  the  electors  the  office  of  circuit  Judge  was 
brought  within  the  primary  law,  in  which 
case  no  date  was  fixed  for  nominating  cir- 
cuit Judges  in  the  county  of  Wayne. 

Again,  section  26  clearly  requires  that 
those  desiring  office  in  a  district  comprising 
more  than  one  county  must  file  their  peti- 
tions with  the  Secretary  of  State,  and  their 
petitions  must  be  signed  by  the  prescribed 
number  of  voters ;  otherwise  the  petitioner's 
name  cannot  be  printed  on  the  ballot  We 
think  this  section  does  not  sustain  respond- 
ent's contention  as  to  the  circuit  Judges  or 
county  officers  in  the  county  of  Wayne,  which 
county  contains  more  than  250,000  inhabit- 
ants, by  reason  of  the  quotations  from  sec- 
tion 27,  which  clearly  apply  not  only  to 
county  officers  but  to  officers  of  a  Judicial 
district  wholly  within  such  county.  This 
permits  a  filing  with  the  county  clerk,  and 
upon  the  petition  of  the  candidate. 

In  our  opinion  section  15  may  reasonably 
be  construed  to  fix  the  date  for  primary  elec- 
tion for  circuit  Judges  throughout  the  state 
as  the  first  Wednesday  in  March.  If  not, 
provision  is  made  for  only  a  portion  of  the 
counties.  We  must  assume  that  the  Legisla- 
ture would  not  fix  different  dates,  as  the 
act  obviously  was  Intended  to  bring  primary 
rules  to  uniformity  throughout  the  state. 

Section  44  provides  that  the  nomination  of 
party  candidates  for  county  offices  shall  be 
governed  so  far  as  applicable  by  the  provi- 
sions of  this  act.  relative  to  the  nomination 
of  party  candidates  for  district  offices.  The 
only  district  candidate  provided  for  who  is 
elected  in  April  is  the  circuit  Judge,  and  the 
date  is  fixed.  Section  44  fixes  the  same  date 
for  county  offices.  This  in  express  terms 
applies  to  all  counties  which  shall  decide  to 
select  candidates  by  primaries,  and,  under 


the  same  construction  given  herein  to  sec- 
tion 15,  applies  to  every  conn^  that  has  or 
may  hereafter  have  primaries. 

We  think  the  general  act  covers  all  ques- 
tions raised,  and  the  local  act  therefore  needs 
no  discussion. 

The  proceeding  asks  for  a  mandamus  re- 
quiring the  county  clerk  to  file  relator's  pe- 
titions for  the  offices  of  circuit  Judge  and 
count7  auditor,  respectively. 

The  writ  is  granted  as  to  both. 


HARTLEY  v.  MILLER  et  sL 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

Municipal  Cobpobations  (|  705*)— Injuries 
FROM  Atttomobiles  Uskd  bt  Bobboweb— 
Owner's  Liabiutt. 

In  the  absence  of  statutory  nrovision,  an 
owner  of  an  automobile  is  not  liable  for  person- 
al injury  caused  by  a  borrower's  negligence,  on 
the  theory  that  an  automobile  is  a  dangerous  in- 
strumentality, though  the  owner  was  in  the  car 
at  the  time ;   the  borrower  being  in  control. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  705.»] 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  William  Hartley  against  Frank 
P.  Miller  and  another.  Judgment  for  de- 
fendant Miller,  and  plaintlfC  brings  error. 
Affirmed. 

See,  also,  128  N.  W.  1097. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BROOKE,  and  STONE,  JJ. 

McHugh  &  Gallagher,  for  appellant  Al- 
bert McClatchey,  for  appellees. 

STONE,  J.  This  case  is  before  us  upon  & 
case-made  after  Judgment 

It  appears  that  the  plaintiff  was  a  street 
car  conductor  in  the  employ  of  the  D.  U.  R. 
hi  the  city  of  Detroit  On  Sunday,  May  24, 
1908,  about  3:45  p.  m.,  he  was  engaged  in  his 
duties  as  conductor  on  a  Fourteenth  avenue 
car,  running  east  on  Henry  street  from  Grand 
River  avenue  to  Cass  avenue.  The  car  was  aa 
open  one  with  a  running  board  on  the  right- 
hand  side.  The  plaintiff  was  standing  oa 
this  running  board,  collecting  fares.  The  de- 
fendant Frank  P.  Miller,  at  this  time  was 
the  owner  of  an  automobile.  On  the  night 
preceding  the  day  In  question  the  defendant 
August  Lootens  visited  said  Miller  at  his 
home  and  asked  for  the  loan  of  his  autonto- 
blle  on  the  succeeding  day.  Miller  consent- 
ed to  let  Lootens  have  the  automobile  on  the 
following  day.  Accordingly,  between  2  and 
3  o'clock  p.  m.  Lootens  called  at  Miller's 
home  for  the  automobile,  and  on  his  (Loot- 
ens')  Invitation,  Miller  entered  the  auto  and 
rode  to  his  (tiootens')  home,  Lootens  operat- 
ing the  machine;  and  when  they  arrived 
there,  I.ooteus  and  his  company  insisted  up- 
on Miller's  accompanying  them  on  the  ride, 
and  Miller  finally  acceded  to  their  invitation 
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and  went  with  tbem.  There  were  two  front 
seats  In  the  automobile.  Lootens  sat  on  the 
right-hand  side,  in  the  driver's  seat,  and  op- 
erated the  machine.  Miller  occupied  the 
other  front  seat.  It  is  admitted  that  Miller 
had  loaned  the  machine  to  L.ootens ;  that  he 
(Miller)  accompanied  the  party  on  Lootens' 
invitation,  and  as  Lootens'  guest,  and  that 
Miller  did  not  in  any  way  participate  in  the 
operation  or  control  of  the  automobile.  Loot- 
ens liad  had  considerable  experience  in  the 
operation  of  automobiles,  though  he  had  nev- 
er driven  this  particular  machine  before  the 
day  of  the  accident  After  leaving  Lootens' 
borne,  the  party  started  on  the  drive,  and 
finally  reached  Second  avenue,  and  proceeded 
north  along  that  thoroughfare  toward  Henry 
street  and  came  into  collision  with  the  street 
car  on  which  plaintiff  was  employed,  injur- 
Ini;  him,  at  the  comer  of  Second  avenue  and 
Henry  street  There  was  some  dispute  as  to 
the  manner  of,  and  responsibility  for.  the  ac- 
cident, but  It  is  not  material  to  the  question 
presented  here.  When  all  of  the  testimony 
liad  been  submitted,  defendant  Miller  moved 
the  court  to  direct  a  verdict  of  no  cause  of 
action  as. to  him.  upon  the  ground  that  the 
evidence  showed  that  at  the  time  of  the  ac- 
cident the  automobile  had  been  loaned  by  de- 
fendant Miller  to  defendant  Lootens,  and 
that  the  latter  was  at  such  time  In  actual, 
active  control  and  operation  of  the  automo- 
bile in  his  own  behalf,  and  was  not  in  any 
way  operating  the  same  as  the  agent  or  em- 
ploye of  the  defendant  Miller;  that  defend- 
ant Miller  was.  at  the  time  of  the  accident, 
a  mere  guest  in  the  automobile,  and  not  in 
any  way  responsible  for  its  operation  or  con- 
trol. This  motion  was  granted,  and  a  ver- 
dict and  judgment  were  entered  for  defend- 
ant Miller,  and  the  case  proceeded  to  a  ver- 
dict and  Judgment  against  defendant  Loot- 
ens in  favor  of  the  plaintiff.  The  plaintiff 
has  appealed,  and  assigns  error  in  granting 
defendant  Miller's  motion',  and  In  directing 
a  verdict  of  no  cause  of  action  as  to  defend- 
ant Miller. 

It  will  be  noticed  that  there  is  nothing  in 
the  record  to  show  that  Miller  had  ever  op- 
erated the  auto,  or  that  he  could  operate  it. 
or  that  he  had  any  greater  knowledge '  or 
skill  than  Lootens  possessed  as  to  its  oper- 
ation. 

It  should  be  borne  in  mind  that  the  alleged 
cause  of  action  arose  before  the  statute  of 
1909,  regulating  motor  vehicles,  was  enacted. 

It  is  the  contention  of  the  plaintiff  that, 
because  defendant  Miller  was  present  and 
the  machine  was  being  used  with  his  consent 
at  the  time  of  the  injury  complained  of,  he 
is  liable ;  that  an  automobile  being  a  danger- 
ous machine  its  owner  should  be  held  re- 
sponsible for  the  manner  in  which  it  is  used. 
It  is  the  claim  of  defendant  Miller  that  it  is 
undisputed  that  the  automobile  had  passed 
into  the  possession  and  'control  of  defendant 
Lootens  for  the  day,  and  tliat  Miller  did  not 
bare  the  right  or  authority  to  dictate  or  dl- 
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rect  the  manner  in  which  the  automobile 
ffhould  be  operated ;  that  it  was  as  much  in 
the  control  of  Lootens  for  tiiat  day  as  it 
would  have  been  had  be  been  the  absolute 
owner  thereof;  that  an  automobile  is  not  a 
dangerous  instrumeutality,  and  tmder  such 
circumstances  there  is  no  theory  upon  which 
Miller  could  be  held  liable  for  the  negligence 
of  Lootens.  In  our  opinion  this  claim  of  de- 
fendant Miller  is  supported  by  the  great 
weight  of  authority. 

Doran  v.  Thomsen,  74  N.  J.  Law,  445,  60 
Atl.  897,  is  a  leading  case  upon  this  subject 
It  was  there  held  that  the  owner  of  a  motor 
vehicle  is  not  liable  for  an  injury  caused  by 
the  negligent  driving  of  a  borrower,  if  it  was 
not  used  at  the  time  In  the  owner's  business. 
A  number  of  cases  are  there  cited,  includ- 
ing Herlihy  v.  Smith,  116  Mass.  265.  See. 
also,  Cunningham  v.  Castle,  127  App.  Dlv. 
580,  111  N.  X.  Supp.  1057,  decided  In  1908. 
where  the  s^me  rule  is  applied,  and  where 
the  authorities  are  reviewed  at  length. 

The  general  proposition  as  to  the  resiK>n- 
sibiUty  for  a  tort  is  stated  by  Andrews,  J., 
in  King  V.  N.  Y.  C.  &  H.  R.  R.  Co..  66  N.  T. 
181,  23  Am.  Rep.  87,  as  follows:  "Where  one 
person  has  sustained  an  Injury  from  the  neg- 
ligence of  another,  he  must  in  general,  pro- 
ceed against  him  by  whose  negligence  the  in- 
Jury  was  occasioned.  If,  however,  the  negli-. 
gence  which  caused  the  injury  was  that  of 
a  servant  while  engaged  in  his  master's  busi- 
ness, the  person  sustaining  the  injury  may 
disregard  the  immediate  author  of  the  mis- 
chief and  hold  the  master  responsible  for  the 
damages  sustained." 

In  Wyllie  v.  Palmer.  137  N.  Y.  248,  38  N. 
E.  381,  19  L.  R.  A.  285,  it  was  held  that  the 
doctrine  of  respondeat  superior  applies  only 
when  the  relation  of  master  and  servant  is 
shown  to  exist  between  the  wrongdoer  and 
the  person  sought  to  be  charged  for  the  re- 
sult of  some  neglect  or  wrong  at  the  time, 
and  in  respect  to  the  very  transaction  out  of 
which  the  Injury  arose.  The  following  cas- 
es are  also  in  point:  Jones  v.  Hoge,  47 
Wash.  663.  92  Pac.  438,  14  L.  R.  A.  (N.  S.) 
216,  126  Am.  St  Rep.  915;  Slater  v.  Ad- 
vance Thresher  Co.,  97  Minn.  305,  107  N.  W. 
133;  Lotz  T.  Hanlon,  217  Pa.  339,  60  Atl. 
625,  10  L.  R.  A.  (N.  S.)  202,  118  Am.  St  Rep. 
922,  10  Am.  &  Eng.  Ann.  Cas.  731,  and  note; 
Reynolds  v.  Buck,  127  Iowa,  601.  103  N.  W. 
940. 

The  case  is  governed  by  the  general  rules 
of  law  governing  the  relation  of  master  and 
servant,  or  principal  and  agent  The  rule  of 
law  applicable  to  the  care  and  protection  of 
dangerous  instrumentalities  does  not  apply. 
Cunningham  v.  Castle,  supra ;  Jones  ▼.  Hoge, 
supra. 

Our  examination  has  shown  that  the  courts 
of  last  resort  in  all  parts  of  the  United 
States  have,  without  exception,  held  that  in 
the  absence  of  statutory  liability,  the  owners 
of  automobiles  were  not  liable  for  the  neg- 
ligence of  a  borrower,  where  the  inachlne 
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was  not  used  In  the  master's  business.  C!oun- 
sel  for  plaintiff  has  cited  the  case  of  In- 
grabam  r.  Stockamore,  In  the  Supreme  Court 
of  New  lork,  reported  in  68  Misc.  Rep.  114, 
118  N.  T.  Supp.  899,  in  support  of  his  posi- 
tion. This  Is  not  a  court  of  last  resort,  and 
It  stands  alone  in  holding  that,  an  automo- 
bile being  a  dangerous  machine,  its  owner 
should  be  held  responsible  for  the  manner 
In  which  it  is  used,  and  that  his  liability 
should  extend  to  Its  use  by  any  one  with  his 
consent  We  do  not  understand  this  to  be 
the  law  in  any  state,  in  the  absence  of  stat- 
utory enactment. 

We  are  of  opinion  that  the  circuit  Judge 
did  not  err  in  directing  a  verdict  for  the  de- 
fendant Miller  for  the  reasons  stated  by  him, 
and  the  Judgment  below  Is  affirmed. 


MYRON  y.  MYRON'S  ESTATE. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  EXtCVrOBB  AND  Administbatobs  (i  216*)— 
Claims  Pbovable— Sebvices  atteb  Dece- 
dent's Death. 

Services  rendered  in  workmg  deoedents 
farm  or  caring  for  his  widow  after  his  death  are 
not  provable  against  his  estate,  unless  under 
contract  with  him. 

[E<d.  Note.— For  other  cases,  see  E2iecator8 
and  Administrators,  Cent  Dig.  I  757;  Dec.  Dig. 
i  216.*] 

2.  BlXBCUTOBS  AND  ADMINISTBATOBS  (|  221*)— 
CONTBACTS    BT    DECEDENT — E>'IDENCE. 

Contract  by  decedent  with  his  son  for 
services  to  be  rendered  after  his  death  in  work- 
ing decedent's  farm  and  in  caring  for  his  widow 
is  not  shown  bv  the  fact  that  the  son  worked 
for  his  father  tnree  years  before  the  death,  nor 
by  the  son's  conduct  thereafter. 

[EJd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  I  221.*] 

Error  to  Circuit  Court  Kalamazoo  Coun- 
^;   Frank  E.  Knappen,  Judge. 

Claim  by  Frank  Myron  against  the  estate 
of  John  Myron,  deceased.  From  a  Judgment 
for  claimant  the  estate  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  BIRD,  HOOKBR,  MOORE, 
McALVAY,  and  BROOKE,  JJ. 

Jackson  &  Fitzgerald,  for  appellant  Frost 
ft  Farrell,  for  appellee. 

HOOKER,  J.  The  claimant  is  a  son  of  the 
Intestate.  At  22  years  of  age  he  left  his  fa- 
ther's home  and  worked  for  others  in  the 
village  of  Kalamazoo  for  about  three  months, 
when  he  was  taken  sick.  He  then  returned 
to  his  father's  home,  and  lived  there  until 
he  died  about  three  years  later.  The  fam- 
ily consisted  of  his  father,  mother,  and  the 
claimant,  and  he  and  his  father  both  work- 
ed on  the  farm.  After  his  father's  death 
claimant  remained  there,  practically  taking 
charge  of  and  running  the  place  until  bis 
mother  died.  The  mother  died  in  June,  1909, 
having  been  blind  and  helpless  after  1903,  and 


confined  to  her  bed.  Claimant  provided  and 
cared  for  her,  and  managed,  kept  up,  and  Im- 
proved the  place ;  his  brother  and  sister  ac- 
quiescing and  in  no  way  contributing  to  the 
burden.  After  the  death  of  the  mother,  and 
in  1910,  a  grandson  of  testator,  being  the 
son  of  testator's  daughter,  who  died  some 
years  before,  applied  for  administration  of 
bis  grandfather's  estate,  and  one  Andrew  H. 
Campbell  was  appointed  administrator  and 
qualified.  Claimant  turned  over  to  him  per- 
sonal property  and  money  which  had  ac- 
cumulated since  his  father's  death,  said  to 
have  amounted  to  about  $1,000.  He  then 
presented  a  claim  for  216  months'  service  per- 
formed on  the  homestead,  at  $12.50  per 
month,  amounting  to  $2,700,  less  a  credit  for 
cash  of  $770,  leaving  a  balance  of  $1,930,  and 
this  was  allowed  by  commissioners.  The  ad- 
ministrator declined  to  appeal,  and  the  ap- 
peal to  the  circuit  court  was  taken  by  the 
grandson.  A  verdict  for  claimant  for  $755.62 
was  returned.  Judgment  followed,  and  a 
writ  of  error  has  Issued  on  behalf  of  the  es- 
tate. 

We  are  Impressed  that  this  Is  a  hard  case 
upon  the  claimant,  and  are  confirmed  In  this 
impression  by  the  evident  nnwllUngness  of 
his  brother  to  deny  his  claim.  We  have  scan- 
ned the  evidence  closely  to  ascertain  wheth- 
er the  evidence  warranted  the  submission  of 
the  case  to  the  Jury.  The  time  covered  by 
the  claimant's  residence  upon  the  farm  may 
be  divided  into  two  periods,  the  first  end- 
ing at  the  death  of  bis  father;  the  second 
covering  the  time  between  th«  death  of  his 
father  and  that  of  bis  mother.  The  bill  of 
particulars  mentions  a  period  of  216  months, 
which  Is  exactly  the  time  that  his  mother  liv- 
ed after  the  death  of  his  father.  In  his  testi- 
mony claimant  8a}d  that  the  claim  filed  was 
"for  his  services  from  the  time  his  father 
died  until  his  mother  died."  It  Is  obvious 
that  at  the  time  his  father  died  the  title  to 
his  estate  passed  to  his  heirs,  subject  to  his 
debts  and  contract  obligations,  and  that  serv- 
ices rendered  thereafter  In  working  the  farm 
or  caring  for  the  widow  would  not  be  claims 
against  the  estate  of  the  father,  unless  ren- 
dered in  performance  of  a  valid  pre-existing 
contract  to  do  these  things.  We  find  no  evi- 
dence that  the  father  made  such  a  contract 
nor  can  one  be  inferred  from  the  fact  that 
claimant  returned  and  lived  and  worked 
with  his  father  for  about  three  years  before 
he  died.  It  Is  also  clear  that  claimant's  sub- 
sequent conduct  cannot  be  used  as  evidence 
to  establish  a  contract  between  himself  and 
his  father.  We  have  critically  examined  the 
cases  relied  on  by  claimant's  counsel,  and  are 
constrained  to  say  that  none  of  them  will 
Justify  the  conclusion  that  such  a  contract 
was  made.  A  verdict  for  defendant  should 
have  been  directed. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 
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GRAND  UNION  TEA  CO.  t.  CITI  OF 

IONIA. 

(Sapieme  Court  of  Michigan.    March  13,  1911.) 

1.  COmiXBCB    ({  40*)— IlTTKBSTATK   COUinCBCE. 

On  a  prosecution  for  a  violation  of  a  city 
ordinance,  requiring  peddlers  to  pay  a  license 
fee.  it  appeared  that  defendant  went  from  house 
to  honse  soliciting  orders  for  spices,  etc.,  that 
he  acted  as  an  agent  for  a  foreign  corporation 
having  its  oifice  in  another  state,  that,  when  he 
received  a  number  of  orders,  he  sent  them  to  a 
city  in  another  state,  and  that  the  goods  called 
for  in  such  orders  were  sent  to  him;  an  account 
being  kept  with  him  alone,  the  goods  when  re- 
ceived by  him  not  being  paclced  or  marked  for 
the  individual  customers.  It  was  also  shown 
that  he  sold  some  goods  from  a  stock  kept  on 
band,  and  distributM  premiums  out  of  stock  on 
band.  Held  tliat,  from  such  facts,  together 
with  the  presumption  that  the  corporation  had 
-voluntarily  applied  to  be  admitted  to  do  busi- 
ness in  the  state  on  the  footing  of  a  domestic 
corporation,  under  Comp.  Laws,  {  8574,  avoid- 
ing all  contracts  made  by  foreign  corporations 
nntil  the  payment  of  a  certain  tax.  defendant 
conld  not  escape  liability,  on  the  ground  that 
he  was  engaged  in  Interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  gS  29,  SO ;    Dec.  Dig.  |  40.*] 

2.  Licenses  (S  34*)— Peddlers— Payjosht  Un- 
DEB  Pbotest. 

Under  an  ordinance  requiring  peddlers  go- 
ing about  the  city  with  wagons  carrying  goods 
and  supplies  and  samples  of  the  same,  offering 
to  sell  by  sample  or  otherwise,  to  pay  a  certain 
license,  where  a  peddler  selling  for  a  <K>rpora- 
tion  paid  such  license,  having  the  license  issued 
in  his  own  name,  the  corporation  could  not  re- 
cover back  the  license  fee  on  the  ground  that  It 
was  illegally  exacted. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  |  68;  Dec  Dig.  |  34.*] 

Error  to  Clrcnlt  Court,  Ionia  County;  Frank 
D.   M.   Daris,  Judge. 

Action  by  the  Grand  Union  Tea  Company 
against  tbe  City  of  Ionia.  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  HOOKER,  MOORE,  McAL- 
TAT,  BROOKE,  and  BLAIR,  JJ, 

George  E.  Nichols  and  W.  W.  Wicker,  for 
appellant  Laurence  W.  Smith,  for  appel- 
lee 

MOORE,  X  It  will  simplify  the  considera- 
tion of  this  case  to  refer  to  the  opinion  in 
People  y.  Smith,  147  Mich.  391,  110  N.  W. 
1102.  Mr.  Smith  was  the  agent  of  the  plain- 
tiff in  this  suit  which  is  brought  to  recover 
money  paid  by  Mr.  Smith  for  a  peddler's 
license^  pending  the  litigation  of  People  t. 
Smith,  supra.  The  statement  In  People  ▼. 
Smith  discloses  fully  the  method  of  doing 
bnslnoss,  and  that  method  remained  substan- 
tially the  same  during  the  period  for  which 
tbe  snms  of  money  sought  to  be  recovered 
here  were  paid,  except  that  for  a  part  of  the 
time  Mr.  Smith  procured  his  supplies  at  the 
branch  store  at  Grand  Rapids,  instead  of 
sending  bis  orders  to  Toledo.  During  the 
pendency  of  tbe  case  of  People  v.  Smith, 
where  it  was  decided  that  Mr.  Smith  was  a 


peddler,  and  the  ordinance  reQnirlng  a  fee 
of  |5  was  sustained,  the  ordinance  was 
amended  so  as  to  require  a  weekly  payment 
of  |10.  Elacb  time  Mr.  Smith  paid  the  U- 
cense  fee  he  filed  with  the  clerk  a  writing 
which  recited  his  relations  with  the  plaintiff 
company,  and  the  manner  of  doing  the  busi- 
ness, and  ending  as  follows: 

"(4)  That  section  5  of  ordinance  88  of  the 
city  of  Ionia  under  which  you  claim  and  de- 
mand a  license  fee  Is  void  as  to  said  Grand 
Union  Tea  Company  and  its  method  of  doing 
business,  and  Is  in  violation  of  the  interstate 
commerce  law  and  the  Constitution  of  the 
United  States  as  an  interference  with  tbe 
interstate  commerce. 

"(5)  That  said  section  of  said  ordinance  38 
mider  which  you  claim  and  demand  a  license 
fee  Is  void,  invalid  and  of  no  effect  for  tbe 
reason  that  it  is  prohibitive,  excessive,  ex- 
orbitant and  discriminative  and  was  la- 
tended  so  to  be,  and  Is  in  violation  of  law  and 
of  the  Interstate  commerce  law  and  the  Con- 
stitution of  the  United  States  as  a  discrimi- 
nation between  the  citizens  of  the  different 
states  as  well  as  an  Interference  with  Inter- 
state commerce. 

"(Q)  That  for  the  foregoing  reasons  yon 
have  no  right  to  demand  of  tbe  Grand  Union 
Tea  Company,  or  of  me  as  its  agent,  any  li- 
cense fee  whatever  for  carrying  on  the  busi- 
ness of  said  company  as  carried  on  as  above 
described,  and  to  avoid  repeated  arrests,  and 
Inasmuch  as  said  question  is  now  in  the 
courts  In  behalf  of  said  Grand  Union  Tea 
Gbmpany  and  for  the  purpose  of  preserving 
its  bnslness  this  ,payment  is  made  with  the 
distinct  understanding  that  in  case  the  courts 
shall  hold  that  such  license  has  been  exact- 
ed without  authority  of  law,  that  the  said 
Grand  Union  Tea  Company  will  demand  and 
recover  of  tbe  city  of  Ionia  the  amount  of 
money  so  paid  nnder  this  protest,  together 
with  costs  of  suit 

"Grand  Union  Tea  Company,  by  I.  X 
Smith,   Its  Agent" 

We  may  as  well  state  here  that  the  claim 
that  the  ordinance  Is  in  violation  of  the  in- 
terstate commerce  law  was  decided  adversely 
to  the  claim  of  the  plaintiff  in  People  v. 
Smith,  snpra,  and  need  not  be  referred  to 
any  further.  The  case  was  tried  before  the 
circuit  Judge  who  made  findings  of  fact  and 
conclusions  of  law.  Among  the  findings  of 
fact  was  the  following:  "Isaac  J.  Smith  as 
the  agent  of  plaintiff  never  assigned  to  the 
plaintiff  any  claims  against  the  city  of  Ionia 
for  money  paid  under  such  protests." 

The  conclusions  of  law  are  as  follows: 
"(1)  That  the  amendment  of  section  6  of  or- 
dinance No.  38,  approved  by  the  common 
coundl  of  the  city  of  Ionia  on  the  twenty- 
fifth  day  of  September,  1006,  was  a  legal  ex- 
ercise of  tbe  legislative  power  of  said  com- 
mon councU.    (2)  That  there  was  no  duress 
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exericlsed  npon  said  plaintiff  in  the  making 
of  said  payments.  (3)  That  there  was  no 
duress  exercised  upon  said  Isaac  J.  Smith 
in  the  making  of  said  payments.  (4)  That 
the  payment  and  all  payments  made  as  here- 
in set  forth  were  voluntary.  (6)  That  the 
conditions  of  said  protest  in  which  notice 
was  given  that  the  money  so  paid  would  be 
recovered  have  not  occurred,  inasmuch  as 
the  courts  did  not  hold  that  said  license  fee 
had  been  exacted  without  authority  of  law. 
(6)  That  the  amendment  of  section  5,  ordi- 
nance 38,  aforesaid,  was  neither  prohibitive, 
excessive  nor  discriminative  as  against  said 
plaintiff  or  Smith  or  Intended  so  to  be  or  in 
violation  of  the  laws  or  Constitution  of  this 
state  or  of  the  United  States.  (7)  It  fol- 
lows, therefore,  as  a  matter  of  law,  that  de- 
fendant is  not  liable  to  plaintiff  for  any  sum 
or  for  the  sum  claimed  In  this  suit." 

The  ■  counsel  for  appellant  contend,  we 
quote  from  the  brief:  "In  the  discussion  of 
the  propositions  involved  in  this  case,  we 
probably  can  dispose  of  them  with  as  much 
brevity  as  In  any  otlier  way  by  taking  up 
the  finding  of  law  which  raises  the  following 
questions :  (1)  The  validity,  under  the  facts, 
of  section  5.  ordinance  No.  38,  as  amended 
September  25,  1905.  as  to  the  plaintiff.  (2) 
The  right  of  the  city  to  enforce  this  ordi- 
nance against  plaintiff,  even  If  valid.  (3) 
Having  paid  the  license  fee,  under  protest, 
the  right  to  recover  it  back,  provided  the 
ordinance  is  void  or  not  enforceable  against 
plaintiff." 

Counsel  for  the  appellee  adds  to  these  prop- 
ositions the  following:  "(4)  The  right  exist- 
ing in  defendant  to  retain  the  payment  of  li- 
cense fees,  even  If  the  ordinance  is  void  or 
unenforceable  as  to  plaintiff." 

In  onr  view  of  the  case  a  disposition  of 
proposition  4  will  make  It  unnecessary  to 
discuss  the  other  propositions.  The  section 
of  the  ordinance  as  amended  which  is  ma- 
terial reads:  "Peddlers  or  persons  going 
about  the  city  with  a  wagon  or  vehicle, 
drtiwn  by  any  horse,  mule  or  ox  or  any  team 
of  either  of  the  same  carrying  goods,  wares, 
supplies,  property,  samples  of  the  same,  sell- 
ing or  offering  for  sale  by  sample  or  other- 
wise shall  pay  for  each  weekly  license  the 
sum  of  ten  dollars."  The  peddler  who  paid 
the  money  for  licenses  was  Mr.  Smith.  The 
licenses  were  issued  to  him.  The  only  testi- 
mony that  the  payment  was  not  voluntary  Is 
such  inference  as  may  be  drawn  from  the 
statement  in  the  written  protest:  "(6)  That 
for  the  foregoing  reasons  you  have  no  right 
to  demand  of  the  Grand  Union  Tea  Com- 
pany or  of  me  as  its  agent,  any  license  fee 
whatever  for  carrying  on  the  business  of 
said  cohipany  as  carried  on  as  above  descrltv 
ed  and  to  avoid  repeated  arrests,  and  inas- 
much as  said  question  is  now  in  the  courts  in 
behalf  of  said  Grand  Union  Tea  Company, 
and  for  the  purpose  of  preser»'lng  its  busi- 
ness this  payment  Is  made  with  the  distinct 


understanding  that  in  case  the  courts  shall 
hold  that  such  license  fee  has  been  exacted 
without  authority  of  law,  tiuit  the  saia 
Grand  Union  Tea  Company  wUl  demand  and 
recover  of  the  city  of  Ionia,  the  amount  of 
money  so  paid  nnder  this  protest,  together 
with  costs  of  suit"  This  part  of  the  protest 
Indicates  tliat  the  Grand  Union  Tea  Company 
desired  to  be  in  a  position  to  continue  Its 
business  and  recover  back  the  money  paid 
"in  case  the  courts  shall  hold  that  such  !!• 
cense  fee  has  been  exacted  without  author* 
Ity  of  law."  The  courts  did  not  so  hold,  and 
that  part  of  the  written  protest  availed  the 
plaintiff  in  this  case  nothing.  The  part  of 
the  protest  reading  "and  to  avoid  repeated 
arrests"  must  refer  to  Mr.  Smith.  He  was 
the  only  one  who  had  been  arrested,  and 
whose  case  was  pending  In  the  courts  when 
the  protest  was  made.  He  was  the 'one  who 
was  doing  the  peddling.  He  was  the  one 
who  was  licensed  to  peddle.  The  record  ia 
barren  of  any  testimony  from  which  the  in- 
ference could  be  drawn  that  any  one  else  was 
threatened  with  arrest  He  bad  left  the 
service  of  the  plaintiff  at  the  time  of  the 
trlaL  The  court  found  he  had  not  assigned 
his  claim,  If  he  had  any,  to  the  plaintiff. 
The  language  of  the  court  in  Noyes  v.  State, 
46  Wis.  250,  1  N.  W.  1,  32  Am.  Rep.  710 
is   suggestive: 

"The  second  count  of  the  complaint  seeks 
to  recover  several  license  fees  exacted  and 
paid  under  such  void  provision,  by  persona 
employed  by  the  plaintiff's  firm  as  peddlers 
to  sell  goods  of  the  firm.  So  far  as  such 
payments  may  have  been  voluntary  they 
cannot  be  recovered  bacic  Van  Buren  v. 
Downing,  41  Wis.  122.  But  so  far  as  they 
were  made  under  duress  or  menace  equlva- 
lent  to  duress  by  public  officers,  they  constl- 
tute  a  valid  claim  against  the  state.  Mathe- 
son  V.  Mazomanie,  20  Wis.  181;  Kellogg  T. 
Supervisors,  42  Wis.  97;  Allen  t.  Burling- 
ton, 45  Vt  202;  Atwell  v.  Zeluff,  26  Mich. 
118;  Bank  v.  Mayor,  etc.,  43  N.  T.  184;  Union 
Bank  v.  Mayor,  etc.,  61  N.  Y.  638,  reversing 
8.  c.  51  Barb.  (N.  Y.)  159." 

"Prima  facie,  the  right  of  action  to  recover 
back  each  license  fee  paid  under  duress  or 
menace  would  be  in  the  peddler  who  paid  it. 
Although  the  peddlers  from  whom  the  license 
fees  set  forth  in  the  count  were  exacted  may 
have  been  employed  by  the  plaintiff's  firm, 
yet  In  their  relations  to  the  state  they  were 
mere  peddlers,  each  in  his  individual  capaci- 
ty and  right  The  license  fee  of  each,  by 
whomsoever  actually  paid,  was  necessarily 
paid  in  the  name  and  right  of  the  peddler 
who  took  the  license.  And  the  duress  or 
menace  which  could  make  the  payment  In- 
voluntary should  apparently  be  of  the  ped- 
dler himself.  It  is  not  apparent  bow  daresa 
or  menace  of  the  plaintiff's  firm  could  affect 
the  payment  of  the  peddler." 

"An  assignment  by  the  plaintifTs  iMtrtner  ia 
averred,  but  no  assignments  from  the  ped- 
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dlers.  The  mere  fact  tbat  tbe  peddlers  were 
employed  by  tbe  plaintifTB  firm  as  averred 
does  not  appear  to  vest  tbe  right  of  action 
In  the  plaintiff.  And  Indeed  there  Is  such 
confusion  and  conflict  of  averment  In  the 
count  tbat  It  appears  impossible  to  deter- 
mine by  whom  tbe  payments  to  tbe  state 
were  actually  made,  tbe  peddlers  or  tbe 
plalntltTs  firm,  or  upon  whom  the  duress  or 
menace  operated,  the  plaintlfT's  firm  or  tbe 
peddlers.  The  uncertainty,  or  perhaps  more 
properly  the  duplicity,  of  the  count  In  this 
respect  is  so  great  as  to  leave  It  without  any 
certain  and  definite  cause  of  action." 

This  conclusion  makes  It  uimecessary  to 
discuss  the  other  propositions  of  counsel. 

Judgment  is  afllrmed. 


PEOPLE  V.  FISCH. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  IWTOXICATIKO  LiQUOBS  (i  36*)— LOCAL  OP- 
TION Law— Resolution  OBnEKiNo  Prohibi- 
tion —  Publication  —  Designation  of 
Newspapeb. 

Where  the  resolution  of  tbe  board  of  super- 
risors  ordering  prohibition  required,  as  original- 
ly adopted,  publication  In  every  newspaper 
within  the  county,  and  was  amended  tbe  follow- 
ing day  80  as  to  require  publication  in  a  cer- 
tain newspaper  and  every  other  newspaper  in 
the  county,  either  was  a  sufficient  designation 
to  comply  with  the  local  option  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  !  36.  •] 

2.  INTOXICATINO  LlQUOBS  (|  36*)— LOCAL  OP- 
TION Law  —  Affidavit  of  Publication  — 
"Piling  with  the  Clebk"— Sufficiency. 

Delivery  to  the  clerk  of  the  board  of  su- 
pervisors of  the  affidavit  of  publication  of  the 
resolution  ordering  prohibition  was  a  sufficient 
"filing  with  the  clerk"  under  Comp.  Laws.  { 
5425.  relating  to  local  option,  and  requiring 
such  affidavit  to  be  filed  with  the  clerk,  but  not 
in  express  terms  requiring  him  to  indorse  any- 
thing on  it 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Dec.  Dig.  i  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  3,  pp.  2764-2770.] 

8.  Intoxicating  Liquobs  (J  36*)— Local  Op- 
tion Law— Resolution  Obdebino  Pboui- 
BiTiON  —  Affidavit    of    Publication  — 
Spbeading  Same  on  Recobds— Sufficienct. 
The  pasting  by  the  clerk  of  the  original  af- 
fidavit of  pnblication  of  the  resolution  order- 
ing prohibition  on  the  record  of  the  board  of 
supervisors,  following  the  record  of  the  adop- 
tion  of  such   resolution,   was    sufficient    under 
Comp.  Laws,  |  5425.  relating  to  local  option, 
and  requiring  such  affidavit  to  be  spread  on  the 
records. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  36w*] 

4.  Intoxicating  Liquors  (S  36*)— Local  Op- 
tion Law  —  Affihavit  of  Publication  — 
Entbt  fob  Recobd. 

Where  the  clerk  of  the  board  of  supervisors 
pasted  tbe  original  affidavit  of  pnblication  of 
tbe  resolntlon  ordering  prohibition  on  the  rec- 
ords, '  making  the  entiy,  "Tbe  above  proof  of 
Sablication  was  affixed  to  this  page  on  the  2d 
sy  on  May,  A.  D.  1910,"  signing  the  same  as 
cleik,  this  was  sufficient  to  show  that  the  affi- 
davit was  entered  on  or  before  May  2d  under 


Comp.  Laws,  {  5425,  relating  to  local  option. 

and  requiring  the  clerk  to  state  on  the  record 
the  date  when  the  notice  and  affidavit  of  publi- 
cation was  entered  for  record,  and  to  si|^  the 
record  officially. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  36.*] 

Error  to  Circuit  Court,  Presqne  Isle  Coun- 
ty;   Frank  Emerick,  Judge. 

Fred  Fiscb  was  convicted  of  violating  tbe 
local  option  law,  and  brings  error.    Afiirmed. 

Argued  before  OSTRANDER,  0.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAL- 
VAX,  JJ. 

Dafoe  ft  Johnson  (Henry  ft  Henry,  of  conn- 
sel),  for  appellant.  Franz  C.  Kutan,  Atty. 
Gen.,  and  George  A.  Morris,  Pros.  Atty.,  for 
the  People. 

HOOKER,  J.  Defendant  was  convicted  of 
vloiatiDg  the  local  option  law,  and  bns  ap- 
pealed, claiming  that  it  does  not  appear  tbat 
such  law  was  in  force  in  the  county. 

Tbe  errors  alleged  and  relied  on  appear  to 
be  tbat  tbe  resolution  of  tbe  board'  as  to 
publication  was  invalid,  in  that: 

(1)  It  omitted  to  name  and  designate  a  news- 
paper. We  understand  the  admitted  fact  to  bie' 
tbat  as  originally  adopted  tbe  resolution  re* 
quired  "publication  in  every  newspaper  with- 
in tbe  county."  This  was  amended  tbe  follow- 
ing day  to  read  "in  the  Presque  Isle  News  anti 
every  other  newspaper  in  the  eonnty."  Ef- 
ttaer  was  a  sufficient  designation  to  comply 
with  tbe  law.  See  Madlll  v.  Common  Conn- 
cil.  156  Mich.  56,  120  N.  W.  355. 

(2,  3)  Tbat  tbe  clerk  faUed  to  indorse  tbe 
filing  and  fact  of  filing  on  the  affidavit  of 
publication  on  tbe  day  of  its  delivery  to  him, 
and  that  he  did  not  spread  the  affidavit  of 
publication  on  the  records  of  the  ofllcial 
proceedings  of  tbe  board.  The  law  (Com- 
piled Laws,  {  5425)  provides:  "Such  original 
affidavit  of  publication  shall  be  filed  with 
tbe  clerk  of  tbe  board  of  supervisors  and 
he  shall  spread  the  same  on  the  records  of 
the  board  following  tbe  record  of  the  adop- 
tion of  the  resolution  of  prohibition,  and  tbe 
said  clerk  shall  state  next  on  tbe  recoi;d 
tbe  date  when  said  notice  and  affidavit  of 
publication  was  entered  for  record,  and  shall 
sign  tbe  record  ofiJcIally."  This  la  what 
was  done.  Tbe  affidavit  was  delivered  to 
the  clerk,  and  on  May  2d  the  original  affi- 
davit was  posted  upon  tbe  record  of  tbe 
board  of  supervisors  following  the  record  of 
the  adoption  of  the  resolution  of  prohibition. 
This  was  done  on  the  2d  day  of  May;  the 
affidavit  having  been  svrorn  to  before  a  no- 
tary on  April  30tb.  It  is  evident  that  tbl» 
affidavit  was  delivered  to  the  clerk  oo- or 
before  May  2d.  That  was  a  sufficient  "filing 
with  the  derk"'  under  the  statute,  wblcb 
does  not  in  express  terms  require  blm  to. in- 
dorse anything  upon  it. .  Moreover,,  an  ex- 
amination  of  tbe  record  showed  that,  tbie 
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filing  was  indorsed  on  the  affldavit,  being 
concealed  by  pasting.  It  was  then  his  duty 
to  spread  the  same  upon  the  records,  etc. 
He  did  literally  spread  the  original  affidavit 
on  the  record  by  pasting  it  there,  and  this 
was  in  exact  compliance  with  the  exact 
tirma  of  the  statute,  which  requires  that 
such  original  affidavit  <••  •  »  shall  be 
filed  with  (not  by)  the  clerk  and  he  shall 
spread  the  same  (1.  e.,  the  original  affidavit) 
on  the  records,"  etc  We  do  not  mean  to 
Imply  that  a  transcription  of  said  affidavit 
would  not  have  been  a  compliance  with  the 
law,  but  we  hold  that  the  course  taken  was 
valid. 

(4)  The  further  contention  la  made  that 
the  clerk  failed  to  comply  with  the  require- 
ment that  "the  said  clerk  shall  state  next  on 
the  record  the  date  when  said  notice  and 
affidavit  ef  publication  was  entered  for  rec- 
ord, and  shall  sign  the  record  officially." 
What  was  done  Is  shown  by  the  entry:  "The 
above  proof  of  publication  was  affixed  to 
this  page  on  the  2d  day  of  May  A.  D., 
1910."  We  must  necessarily  Infer  from  this 
record  that  the  affidavit  wag  entered  on  or 
before  May  2d,  and  after  April  30th.  Be- 
spondent's  brief  states  that  It  was  not  In 
the  clerk's  office  on  May  Ist.  It  certainly 
appears  that  It  was  not  received  after  May 
2d,  and  we  are  of  the  opinion  that  this  was 
sufficient  "It  was  filed  May  2d.  See  Madell 
V.  Com.  Council,  156  Mich.  61,  62,  120  N. 
W.  355;  Baur  v.  Denmark,  157  Mich.  305, 
122  N.  W.  121;  Wlghtman  v.  Tecomseh,  157 
Mich.  330.  122  N.  W.  122 ;  People  v.  Hamil- 
ton, 143  Mich.  1,  106  N.  W.  276. 

It  Is  unnecessary  to  refer  to  other  ques- 
tions raised,  as  they  are  covered  by  what 
has  been  said. 

We  find  no  error,  and  the  Judgment  Is 
affirmed. 


McCain  v.  smith. 

(Supreme  Court  of  Michigan.    March  13,  1911.) 

WOBK    AND    LABOB    ({    30*)— CONTBACTa— Evl- 
DKNCE. 

Where,  in  an  action  against  the  secretary 
and  treasijrer  of  a  partnership  association  for 
services  in  keeping  its  books  the  answer  did  not 
unqualifiedly  admit  the  validity  of  the  claim  or 
any  part  of  it,  and  the  evidence  showed  the 
rendition  of  an  account  for  services  and  the  re- 
ply asking  for  a  corrected  bill  and  the  return 
thereof,  there  was  a  prima  facie  case  of  liabil- 
ity requiring  the  submission  of  the  issue  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  i  30.*] 

Error  to  Circuit  Court,  Wayne  CJounty;  Al- 
ffed  J.  Murphy,  Judge. 

Action  by  Frederick  EL  McCain,  as  execu- 
tor of  E.  S.  McCain,  deceased,  against  An- 
gus Smith.  There  was  a  Judgment  for  de- 
fendant, entered  on  a  directed  verdict,  and 


plaintiff  brings  error.     Beversed,  and  new 
trial  ordered. 

Argued  before  OSTBANDEB,  C.  3.,  and 
BIBD,  HOOKER,  (MOOBE,  and  McAL- 
VAY,   JJ. 

Frederick  E.  McCain,  for  appellant  Bob- 
son  &  George  (Julian  H.  Harris,  of  counsel), 
for  appellee. 

HOOKEB,  J.  The  plaintiff  brought  this 
action  to  recover  against  the  defendant  for 
the  services  of  Ms  testator  In  keeping  cer- 
tain books  of  a  partnership  association,  lim- 
ited, of  which  the  defendant  was  secretary 
and  treasurer,  and  has  appealed  from  a  Judg- 
ment  entered  upon  a  directed  verdict  for  the 
defendant 

No  testimony  was  offered  for  the  defend- 
ant, and  the  Important  question  is  whether 
plaintiff  made  a  prima  facte  case. 

Plaintiff  testified  that  the  Smiths,  one  S. 
Ik  Smith  and  his  son,  Angus,  the  defend- 
ant, occupied  a  suite  of  rooms  in  an  office 
building  In  Detroit;  that  his  (plalntirs)  fa- 
ther was  the  private  secretary  of  8.  ts.  Smith. 
There  Is  no  direct  testimony  regarding  the 
nature  of  the  private  business  carried  on 
by  S.  L.  Smith,  if  any.  Plaintiff  did  testify 
that  he  was  a  large  stockholder  in  the  Wal- 
ton Salt  Company.  There  is  no  testimony 
tending  to  show  what  the  testator's  duties 
as  private  secretary  were.  It  does  appear 
that  he  worked  as  Smith's  private  secretary 
at  these  offices,  and  that  during  the  period 
covered  by  plalntUTs  claim  he  was  at  times 
employed  on  "outside  work  for  outside  peo- 
ple." Some  letters  written  by  defendant  to 
plaintiff's  testator  appear  to  relate  to  the 
salt  association  and  Its  business,  and  to  af- 
fairs of  a  lumber  business  or  account.  No 
one  testified  to  the  terms  of  the  contract  of 
hiring  of  the  private  secretary,  or  what  his 
duties  were.  Nothing  is  shown  as  to  the 
management  of  the  Walton  Salt  Association, 
or  who  its  officers  were,  except  as  plaintiff 
testified  that  defendant  acted  as  secretary 
and  treasurer.  There  is  no  testimony  that 
any  one  did  or  did  not  request  the  testator 
to  keep  the  salt  company's  books.  There  is 
testimony  that  be  did  keep  books  of  the  busi- 
ness, and  that  In  1006  plaintiff  wrote  and  his 
father  (the  testator)  signed  a  letter  to  Angus 
Smith,  then  living  at  Lansing,  inclosing  au 
account  for  these  services.  He  produced  a 
letter  written  by  defendant  as  follows :  "Let- 
ter head  of  Olds  Motor  Works,  Detroit, 
Mich.,  U.  S.  A.,  crossed  out  and  Lansing, 
Mich.,  U.  S.  A.,  placed  underneath,  1/8A)6. 
Mr.  E.  S.  McCain,  719  Hammond  BIdg.,  De- 
troit, Mich.  Dear  Sir:  I  have  your  es- 
teemed favor  under  date  of  Jan.  5th.  I  will 
be  pleased  to  give  this  account  my  'early 
attention'  the  first  time  I  see  you,  but  Is  the 
meantime  return  same  to  you  for  correction, 
as  I  note  yon  have  left  off  charges  tor  draw- 
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ing  yoar  breath  and  other  active  services, 
which  should,  of  course,  receive  remunera- 
tion. Kindly  correct  bill  and  return  to  me  at 
your  convenience.  Yours  very  truly,  Angus 
Smith."  He  did  not  produce  the  inclosure 
returned.  Later  plaintiff  sent  defendant  the 
following  letter  and  account:  "Letter  head 
of  Standard  Accident  Insurance  Co.,  August 
26,  1908.  Mr.  Angus  Smith,  Tth  Floor  Ham- 
mond Bldg.,  City.  Dear  Sir :  I  beg  leave  to 
call  your  attention  to  old  account  for  expert 
services  furnished  by  my  father,  as  per  In- 
voice inclosed.  As  this  account  has  stood 
for  some  time  and  has  received  no  attention, 
I  wish  to  emphasize  the  fact  that  the  matter 
has  not  I)een  dropped,  but  will  be  pushed  un- 
til some  satisfactory  settlement  lias  been 
made.    Yours  very  truly,  F.  E.  McCain." 

Exhibit  17. 

AagQgt  1,  190& 
Mr.  Angus  Smith,  to  B.  S.  McCain,  Dr. 

1906. 
Feb.  1.    to  ctiK  of  books  belonging 
to    Walton    Salt   Associa- 
tion, Ltd.,  from  Febnary 
Ist,  1906,  five  years  at  $50 

per  month $3,000  00 

1905. 
July  31.    By  cash  on  account 21  00 


$2,979  00 

There  was  nothing  to  aiflr  ma  lively  show 
that  it  was  not  the  duty  of  testator  as  pri- 
vate secretary  to  do  this  Ixmkkeeping  for  S. 
L.  Smith,  or  that  Angus  Smith  was  a  stoclc- 
holder  in  the  salt  association,  or  received  any 
compensation  for  acting  as  secretary  and 
treasurer,  or  that  testator  was  not  hired  by 
the  board  of  managers  to  perform  the  serv- 
ices for  that  company,  by  a  contract  strictly 
complying  with  the  law.  Compiled  Laws,  { 
6083.  It  does  not  appear  afflrmatively  that 
he  was  or  was  not  paid  for  such  services, 
nnless  it  is  to  be  deduced  from  the  corre 
spondence,  and  the  fact  that  plaintiff  once 
went  into  the  office  and  saw  his  father  with 
a  trial  balance  from  these  books  and  a  five 
dollar  bill  in  his  hand.  Perhaps  it  may  be 
claimed  that  the  following  letter  should  also 
be  mentioned  In  this  connection : 

"Letterhead  of  Harbor  Point  Olub  House, 
•Harbor  Springs,  Mich.,  8/29/02.  Dear  Mr. 
McCain :  I  enclose  yon  herewith  check  $50.- 
00  (fifty)  for  cigarettes  &  other  necessaries 
of  life.    Hastily.    Tours  truly,  Angus  Smith. 

"Let  me  know  if  many  bill  collectors  are 
looking  for  Salt  Co.    Sec'y  &  Treas." 

But  for  the  letter  of  January  8,  1906,  and 
the  account,  we  should  be  constrained  to  say 
that  a  prima  facie  case  was  not  made  out 
But  the  letter  and  Inclosure,  and  the  an- 
swer from  Angus  Smith,  are  some  evidence 
that  testator  at  the  time  claimed  a  right  to 
compensation  from  Angus  Smith.  This  was 
of  itself  no  evidence  tending  to  prove  a  con- 
tract; but  had  the  answer  admitted  the  valid- 


ity of  the  claim,  the  correspondence  would 
have  been  sufficient  to  warrant  a  Judgment 
for  plaintiff.  The  answer  did  not  unquall' 
fledly  admit  the  validity  of  the  claim,  or 
any  part  of  It,  and  were  it  not  for  the  last 
line,  we  should  affirm  the  Judgment;  but,  as 
it  is,  we  tlilnk  the  cause  should  have  been 
submitted  to  the  Jury. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 


SPEAB  V.  PENDILL. 
(Supreme  Court  of  Michigan.    March  13, 1911.) 
Pbocess  (I  168*)— Abusk  or  Process— Right 

OF   AOTIOR. 

Plaintiff,  in  an  action  for  mallclons  abuse 
of  process,  alleged  that  he  had  been  conducting 
a  bucket  shop,  and  that  defendant,  one  of  tii« 
customers,  suffered  a  loss;  tliat  upon  defend- 
ant's complaint  a  warrant  was  issued  for  con- 
ducting a  bucket  shop,  and  plaintiff  was  arrest- 
ed; that  he  entered  a  plea  of  guilty  and  was 
fined.  Beld,  that  the  action  would  lie  only 
for  the  Improper  use  of  process  after  it  has 
been  issued,  and  would  not  lie  for  a  malicious 
intent  in  having  the  process  issued. 

[EM.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  i  257;   Dec  Dig.  i  168.*] 

Error  to  Circuit  Court  Marquette  County; 
Richard  C.  Flannigan,  Judge. 

Action  by  John  W.  Spear  against  James 
PendiU.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

Argued  before  HOOKER,  MOORE,  McAL- 
YAY,  BROOKE,  and  BLAIR,  JJ. 

George  P.  Brown  (Waldo  T.  Potter,  of 
counsel),  for  appellant  W.  S.  Hill  and  C.  F. 
Button,  for  appellee. 

McALVAY,  J.  Plaintiff  brought  suit  and 
recovered  a  Judgment  against  defendant  for 
the  sum  of  $600,  in  an  action  on  the  case 
for  damages  claimed  to  have  been  caused  by 
defendant  in  making  a  criminal  complaint 
in  writing  and  under  oath,  charging  plaintiff 
with  conducting  a  bucket  shop  in  the  city  of 
Marquette,  Mich.,  contrary  to  law.  From 
the  declaration  in  the  case  we  presume  that 
it  was  intended  to  charge  that  this  was  done 
by  defendant  willfully  and  maliciously,  and 
not  falsely.  Issue  was  Joined  by  a  plea,  and 
the  question  of  the  sufficiency  of  the  declara- 
tion is  not  raised. 

In  the  declaration  plaintiff  alleges  as  a 
fact  that  for  20  years  and  upwards  he  was 
engaged  in  the  city  of  Marquette  "In  the 
business  of  .conducting  a  bucket  shop,  so- 
called";  that  defendant  was  one  of  his  cus- 
tomers and  suffered  a  loss  of  $700,  for  which 
defendant  agreed  to  accept  and  did  accept 
the  sum  of  $350  in  full  settlement,  which 
was  paid  and  receipted  for;  that  defendant 
afterwards  brought  suit  against  the  plain- 
tiff in  assumpsit  to  recover  the  money  he 
had  lost  nnd  caused  a  writ  of  garnishment 
to  issue  against  a  local  bank,  and  thereby 
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Impounded  $5,000  of  money  and  securities 
belonging  to  plaintiff.  Plaintiff  further  al- 
leges that  the  transactions  with  defendant 
were  fairly  and  Justly  conducted  as  defend- 
ant well  knew,  but  that  for  the  purpose  of 
esctortlng  money  from  him  be  threatened  to 
make  him  trouble  If  be  did  not  pay  all  of 
the  money  lost  in  dealing  with  him,  and  that 
he  later  did  make  this  complaint  against  him 
for  illegally  conducting  a  bucket  shop,  upon 
which  complaint  a  warrant  issued,  and  plain- 
tiff was  arrested  and  bound  over  for  trial 
in  the  circuit  court;  that  he  gave  bail,  ap- 
peared before  the  circuit  court,  entered  a 
plea  of  guilty  to  the  information  filed,  and 
was  fined  the  sum  of  $500,  which  he  paid, 
and  was  discharged.  For  the  purposes  of 
this  opinion,  this  is  a  sufBcient  statement  of 
what  is  contained  in  the  declaration.  The 
bill  of  exceptions  Is  admirable  for  its  brevity, 
and  In  addition  to  the  facts  above  stated 
shows'  that  defendant,  except  in  making  the 
complaint,  had  no  control  over  the  warrant 
and  the  criminal  prosecution,  and  that  there 
was  evidence  tending  to  show  that  plaintiff 
became  sick,  distressed,  and  disordered  in  his 
mind,  etc.,  as  the  result  of  defendant's  con- 
duct Defendant  seeks  a  reversal  of  this 
judgment  upon  errors  assigned. 

In  order  to  make  clear  the  theory  of  plain- 
tiff upon  which  a  recovery  is  sought,  and 
his  claim  In  the  court  below  and  In  this  court 
In  defense  of  such  theory,  a  quotation  of  the 
first  sentence  in  his  argument  "will  be  help- 
ful. He  says:  "This  Is  not  an  action  for 
malicious  prosecution,  as  sought  to  be  dem- 
onstrated by  defendant,  but  Is  an  action  for 
malicious  abuse  of  process;"  and  further 
says  in  his  brief:  "The  exigencies  of  the  trial 
were  such  that  there  was  finally  submitted 
to  the  jury  the  sole  question  of  the  defend- 
ant's connection  with,  motive  for,  and  liabil- 
ity under,  the  criminal  prosecution."  De- 
fendant, under  the  facts  in  the  case,  request- 
ed the  court  to  direct  a  verdict  In  his  favor. 
The  denial  of  this  request  is  made  the  basis 
of  defendant's  main  contention.  Unless  we 
find  that  the  conduct  of  defendant  in  Insti- 
tuting this  criminal  proceeding  can  be  held 
to  be  a  malicious  abuse  of  process,  the  court 
must  toe  found  to  have  erred  In  denying  the 
motion. 

No  case  of  malicious  prosecution  was  made 
out  by  the  proofs;  nor  is  any  claim  made  by 
plaintiff  that  it  was  a  case  of  malicious  pros- 
ecution. That  question,  under  the  facts  and 
the  admissions  of  plaintiff,  is  entirely  elim- 
inated from  the  discussion. 

The  only  question  to  determine  upon  this 
record  Is  whether  defendant  was  guilty  of 
malicious  abuse  of  process.  Abuse,  of  process 
is  the  wrongful  use  of  the  process  of  a  court 
"This  action  for  the  abuse  of  process  lies 
for  the  improper  use  of  process  after  it  has 
been  Issued,  not  for  maliciously  causing  It 
to  issue."  32  Cyc.  541.  Bonney  v.  King,  201 
UL  47,. 66  N.  E.  377;  Wood  v.  Graves,  144 
Mass.  865, 11  N.  E.  567,  59  Am.  Rep.  95;  Mc- 


Clerg  T.  Vldee,  116  App.  Dly.  (N.  T.)  731, 
102  N.  Y.  Supp.  45. 

In  Bonney  y.  King,  supra,  the  court  said: 
"In  examining  the  instructions  of  the  learn- 
ed judge  to  the  jury  in  the  present  case,  no 
error  Is  found.  He  made  a  careful  discrim- 
ination between  the  remedy  for  a  malicious 
prosecution  and  that  for  a  malicious  abuse 
of  process  in  the,  manner  of  executing  it. 
He  instructed  them  explicitly  tliat  no  dam- 
ages should  be  given  for  anything  which  oc- 
curred before  tiie  process  was  used  at  alt 
by  the  officer,  but  only  for  what  occurred 
after  it  began  to  be  used  upon  plaintiff,  and 
after  it  began  to  be  unlawfully  used  for  the 
purpose  of  collecting  defendant's  debt"  This 
is  a  leading  case,  from  which  Judge  Cooley, 
In  the  text  of  his  work  on  Torts,  quotes: 
"Two  elements  are  necessary  to  an  action 
for  the  malicious  abuse  of  legal  process: 
First,  the  existence  of  an  ulterior  purpose, 
and,  second,  an  act  In  the  use  of  the  process 
not  proper  in  the  regular  prosecution  of  the 
proceeding.  Regular  and  legitimate  use  of 
process,  though  with  a  bad  intention,  is  not 
a  malicious  abuse  of  process."  1  Cooley  on 
Torts  (3d  Ed:)  355,  356. 

Bonney  y.  King,  supra,  Is  in  harmony  with 
the  weight  of  the  authorities.  Appellee  re- 
lies upon  certain  cases  which,  It  is  claimed, 
hold  that  both  elepients,  as  above  stated, 
need  not  be  present  to  support  an  action  for 
the  malicious  abuse  of  legal  process,  citing 
32  Cyc.  542,  and  cases  cited.  An  examina- 
tion of  these  cases  discloses  in  each  instance 
personal  activity  on  the  part  of  the  individ- 
ual in  the  furtherance  of  his  ulterior  pur- 
pose by  the  use  of,  the  process,  and  that  the 
reasoning  of  these  cases  is  not  sound  in 
claiming  that  an  ulterior  purpose  is  not  nec- 
essary. The  term,  "malicious  abuse  of  pro- 
cess," Includes  the  Idea  pf  an  ulterior  pur- 
pose. 

The  Michigan  cases  relied  upon  do  not 
support  the  contention  of  the  appellee.  Sei- 
ber  v.  Price,  26  Mich.  518-521,  was  a  suit  up- 
on a  covenant  claimed  to  have  been  illegally 
obtained  while  under  arrest  by  the  abuse  of 
a  criminal  warrant  Gallaway  v.  Burr,  32 
Mich.  332,  is  a  case  of  malicious  prosecution 
where  plaintiff  had  been  arrested  by  criminal 
warrant  charging  him  with  obtaining  goods 
under  false  pretenses,  from  which  he  was 
discharged  by  the  examining  magistrate  up- 
on securing  the  debt  Cases  prosecuted  for 
the  malicious  abuse  of  process  have  been 
rare  In  the  reports  of  this  state.  A  typical 
and  Interesting  case,  where  both  elements 
necessary  to  support  such  an  action  were 
present  though  not  discussed.  Is  cited  by 
appellee,  although  exactly  in  point  as  illus- 
trating the  doctrine  of  Bonney  y.  King:  An- 
tcliff  v,  June  et  al.,  81  Micb.  477,  45  N.  W. 
1019,  10  L.  R.  A.  621,  21  Am.  St  Kep.  633. 

In  the  Instant  case  appellant  "had  no  con- 
trol over  said  warrant  and  criminal  prose- 
cution after  making  the  complaint"  That  Is 
all  be  did  In  the  matter,  and  bis  only  rou- 
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nection  Mtli  It.  The  appellee,  a  self-con- 
fessed criminal,  pleaded  gnllty  to  tbe  infor- 
mation filed  against  him,  and  paid  Ms  fine. 
The  recitals  in  his  declaration  relative  to 
bis  conduct  of  this  business  give  no  indica- 
tion of  his  appreciation  of  its  lack  of  legality 
and  respectahlllty;  nevertheless  they  contain 
a  confession  of  criminality  and  sufficient  ad- 
missions, taken  with  one  item  of  proof  con- 
tained in  the  bill  of  exceptions,  to  defeat  a 
recovery  in  this  suit.  It  is  clear  from  this 
record  that  appellant  -was  not  guilty  of  the 
malicions  abuse  of  process.  The  court  was 
in  error  in  not  instructing  a  verdict  for  him 
as  requested. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  no  new  trial  granted. 


RIPLET  V.  MILLER  et  al. 
(Snpreme  Court  of  Michigan.    March  13,  1911.) 

1.  Advebse  Possession  (i  52*)— Purchase  of 

OnXSTANDlNG    Tm^E— EFFECT. 

One  in  possession  of  land,  claiming  to  own 
it,  may  bu_y  outstanding  claims  without  aban- 
doning or  impairing  his  own,  or  acknowledging 
the  validity  of  the  outstanding  claims. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  263 ;  Dec.  Dig.  {  52.*] 

2.  Adverse  Possession  (I  52*)— Purchase  of 
Outstanding  Title— Effect. 

One  in  possession  of  land,  claiming  it  as 
his  own  under  color  of  title,  may  take  a  deed 
from  a  hostile  claimant  to  quiet  title  without 
abandoning  the  character  of  an  adverse  pos- 
sessor. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  263;   Dec.  Dig.  {  52.*] 

3.  Appeal  and  Error  (i  900*)  —  Presump- 
tions—Evidence— Titlb— Effect. 

Where  a  party  claimed  title  by  adverse 
possession  imder  a  tax  deed  as  color  of  title, 
and  the  tax  deed  was  not  in  the  record  on 
appeal,  the  Supreme  Court  must  presume  that 
the  tax  deed  was  color  of  title. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3675;   Dec.  Dig.  {  909.*] 

4.  Adverse    Possession    <{    63*)  — Adverse 
C^ABACTER — Vendor  and  Purchaser. 

A  purchaser  of  a  grantee  in  a  tax  deed 
entered  into  possession  and  thereafter  contract- 
ed, to  purchase  the  record  title  from  a  third 
person.  Six  years  later  he  conveyed  the  land 
to  a  grantee,  having  no  notice  of  the  contract, 
which  was  unrecorded.  A  claimant  under  the 
grantee  had  no  notice  of  the  contract  and  he 
and  his  predecessors -in  title  were  in  continuous 
and  hostile  possession  for  17  years,  making 
improvements'  on  the  land.  Held,  that  the 
claimant  acquired  title  as  against  the  vendor  in 
the  land  contract 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  333-337;  Dec.  Dig.  { 
C3.»] 

Appeal  from  Circuit  Court,  Muskegon 
Connty,  in  Chancery;  Clarence  W.  Sessions, 
Judge. 

Suit  by  Willis  J.  Ripley,  trustee,  against 
Clara  Miller  and  others  to  foreclose  a  ven- 
dor's lien.  From  a  decree  granting  relief,  de- 
fendant Clara  Miller  appals.     Reversed. 


Argued  before  OSTRANDER,  0.  T.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

R.  J.  Macdonald  (Philip  W.  Kniskern,  of 
counsel),  for  appellant  John  A.  McLaughlin 
(Cross,  Vanderwerp,  Foote  &  Ross,  of  coun- 
sel), for  appellee. 

STONS;  J.  This  is  a  bill  filed  to  foreclose 
a  vendor's  lien  upon  certain  lands  in  Muske- 
gon county  under  a  land  contract.  The  bill 
of  complaint  sets  forth  that  complainant's 
predecessor  In  trust  was  the  owner  of  the 
land  In  question ;  that,  on  December  30,  18S9, 
he  entered  into  a  contract  with  one  Theo- 
dore Johnson  to  sell  and  convey  to  him  the 
land;  and  that  Johnson  agreed  to  purchase 
the  same  for  the  sum  of  $320,  $50  of  which 
was  paid  down,  and  the  remainder  was  to  be 
paid  in  three  equal  payments,  with  interest 
at  7  per  cent  It  is  pertinent  that  we  allude 
more  specifically  to  certain  allegations  of  the 
bill. 

Paragraph  1  of  said  bill  states  that  the 
former  trustee,  John  R.  Wilson,  during  his 
lifetime,  had  title  in  fee  simple  to  the  said 
premises,  consisting  of  40  acres  on  section  16 
in  township  10  north,  range  17  west  After 
alleging  the  making  of  the  contract  and  set- 
ting forth  its  provisions,  the  bill  proceeds  to 
state,  in  paragraph  5,  as  follows:  "That 
while  said  Johnson  beld  said  land  under  said 
contract  as  aforesaid  be  sold  and  assigned 
his  Interest  therein,  and  in  said  contract 
to  Amelia  Miller,  of  Muskegon,  Michigan, 
by  quitclaim  deed  bearing  date  September 
3,  A.  D.  1895,  which  deed  appears  of  record 
in  the  office  of  the  register  of  deeds  for  said 
county  of  Muskegon,  March  30,  A.  D.  1898, 
in  Liber  96  of  Deeds,  at  page  468 ;  that  said 
Amelia  Miller  conveyed  and  assigned  the  ln« 
terest  which  she  had  acquired  in  said  land 
and  in  said  contract  to  her  husband,  Freder- 
ick W.  Miller,  of  Muskegon,  Michigan,  by 
warranty  deed  dated  March  30,  A.  D.  1900, 
and  recorded  in  said  register's  office  April  26, 
A.  D.  1904,  in  Liber  118  of  Deeds,  at  page 
619;  that  the  said  Frederick  W.  Miller  con- 
veyed and  assigned  his  interest  in  said  land 
and  In  said  contract  to  Frank  A.  Anderson, 
by  quitclaim  deed  dated  April  7,  A.  D.  1900. 
and  recorded  in  said  register's  office  April 

19.  A.  D.  1900,  In  Liber  102  of  Deeds,  at  page 
495;  that  said  Frank  A.  Anderson  conveyed 
and  assigned  the  interest  which  he  tiad 
thereby  acquired  in  said  land  and  in  said 
contract  to  Clara  Miller,  by  quitclaim  deed, 
duly  executed,  bearing  date  May  5,  A.  D. 
1900,   and  recorded  in  said  registry  April 

20,  A.  D.  1904,  in  Liber  120  of  Deeds,  at 
page  34." 

The  answer  of  the  defendant  Clara  Mil- 
ler, she  being  the  only  defendant  who  an- 
swered, does  not  specifically  deny  in  terms 
that  complainant's  predecessor  had  title  to 
said  premises  in  fee  simple.    The  answer  is 


*FOr  other  eases  see  ume  topic  abd'iecUOD  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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inartlflclally  drawn.  It  does  allege,  how- 
ever, in  tlie  first  paragrapb  of  tbe  answer, 
that  said  defendant  Is  tbe  owner  in  fee  sim- 
ple of  tbe  lands  described  in  said  bill  of 
complaint  as  purchaser  thereof  from  Theo- 
dore Johnson,  the  owner  thereof,  by  quit- 
claim deed  conveying  to  Amelia  Miller,  on 
September  3,  1895,  said  premises.  It  then 
proceeds  to  state  in  the  second  paragraph 
that  Theodore  Johnson  became  the  owner 
of  the  lands  in  the  month  of  March,  1889, 
from  Charles  Williams  and  wife,  by  quit- 
claim deed,  which  was  duly  recorded  on  the 
23d  of  March,  1889;  that  the  title  of  the  said 
Charles  Williams  consisted  of  an  Auditor 
General's  deed,  bearing  date  tbe  17th  of 
January,  1889,  which  was  duly  recorded  on 
the  23d  of  March,  1889.  In  the  fourth  para- 
graph thereof  the  answer  states  as  follows: 
"That  this  defendant  became  tbe  owner  of 
the  fee  simple  of  the  said  lands  as  recited  in 
paragraph  5  of  the  bill  of  complaint  in  this 
cause."  The  answer  then  states  that  the 
defendant  Clara  MiUer,  and  the  other  own- 
ers of  the  said  lands  and  premises  under  the 
eonveyance  from  the  Auditor  General  of  the 
state  of  Michigan,  paid  the  full  value  and 
consideration  for  the  said  land,  entered  into 
possession  of  the  same,  improved  it,  and 
paid  the  taxes  thereon  assessed  by  the  au- 
thority of  law;  that  the  first  time  the  said 
defendant,  Clara  Miller,  ever  heard  or  learn- 
ed of  the  pretended  contract  sought  to  be 
foreclosed  in  this  cause,  was  about  two  years 
before  the  filing  of  the  bill,  when  complain- 
ant applied  to  her  to  pay  the  same;  that 
the  said  land  contract  has  never  been  record- 
ed, and  that  she  had  no  knowledge  of  its 
existence  other  than  as  above  stated;  that 
the  several  owners  of  the  said  lands,  in- 
cluding the  owner  through  whom  the  said 
defendant  derives  her  title,  had  been  in  pos- 
session of  said  lands,  improved  the  same,  and 
were  all  without  knowledge  of  the  pretend- 
ed land  contract  of  the  complainant;  and 
that  said  defendant  has  been  in  possession 
since  she  purchased  the  same,  and  has  made 
valuable  improvements  thereon. 

It  is  the  claim  of  complainant  that.  In 
and  by  her  answer,  the  said  defendant,  by 
admitting  that  she  became  the  owner  as  re- 
cited in  the  fifth  paragraph  of  the  bill,  has 
admitted  that  she  had  knowledge  of  the 
land  contract,  and  that  she  and  her  grantors 
purchased  under  the  land  contract.  In  view 
of  the  other  allegations  of  the  answer,  and 
of  the  testimony  at  the  hearing,  we  doubt 
if  it  would  be  Just  for  us  to  apply  so  strict 
a  rule  of  interpretation  to  this  answer. 
While  It  is  carelessly  drawn  in  the  instance 
noted,  yet  the  answer  proceeds  to  state  en- 
tire ignorance  of  the  land  contract  at  the 
time  of  the  different  purchases  stated.  The 
undisputed  evidence  in  tbe  cause  shows 
that  Johnson  went  into  possession  of  this 
40  acres  of  land  at  the  time  he  purchased  It 
I'rom  Williams  in  March,  1889;  that  he  com- 
menced to  improve  the  same  and  remained 


In  possession  over  six  years,  when  he  sold 
it  to  Amelia  Miller  on  September  3,  1895; 
that  he  was  in  possession  under  said  tax 
deed  by  his  purchase  from  Williams  at  tbe 
time  he  entered  into  the  contract  with  the 
complainant's  predecessor  trustee  on  Decem- 
ber 30,  1889;  tliat  from  the  time  he  took  pos- 
session down  to  the  time  of  the  filing  of 
this  bill  there  had  been  continuous  posses- 
sion and  occupancy  of  the  premises  by  the 
different  parties  named  in  these  deeds. 
There  is  no  evidence  of  any  demand  made^ 
either  upon  Johnson  or  any  of  his  grantees, 
for  payment  of  the  moneys  remaining  un- 
paid on  the  land  contract  down  to  about  two 
years  prior  to  tbe  filing  of  fbe  bill,  when 
demand  seems  to  have  been  made  upon  the 
defendant  Miller.  There  had  been  continu- 
ous occupancy  and  possession  of  these  prem- 
ises by  the  defendant  Miller  and  her  im- 
mediate grantors  for  nearly  17  years  prior  to 
the  filing  of  the  bill  of  complaint  in  this 
cause.  Here,  again,  the  language  of  tbe  an- 
swer is  open  to  criticism,  as  to  tbe  nature 
and  character  of  this  possession,  as  to 
whether  the  same  was  adverse  or  otherwise ; 
yet  the  testimony  tends  to  show  that  sncb 
possession  was  continuons  and  hostile  to 
any  claim  of  the  complainant  or  his  prede- 
cessor in  trust  Johnson  had  been  in  posses- 
sion under  bis  tax  deed  over  six  years  when 
he  sold  to  Amelia  Miller. 

It  seemed  to  be  the  view  of  tbe  circuit 
Judge  that  the  purchase  under  tbe  land  con- 
tract was  the  recognition  of  a  superior  title 
on  tbe  part  of  Johnson,  and  that  this  is  bind- 
ing upon  the  defendant.  The  evidence  is 
undisputed  that  at  tbe  time  Johnson  sold 
and  conveyed  the  premises  to  Amelia  MiUer 
he  did  not  disclose  to  b&e,  or  to  her  agent, 
any  Information  or  knowledge  of  the  land 
contract,  but  he  gave  tbe  parties  to  under- 
stand that  he  claimed  under  the  Williams 
deed.  The  circuit  Judge,  upon  the  hearing, 
entered  a  decree  for  the  complainant  for  the 
full  amount  remaining  unpaid  under  the  land 
contract,  and  ordered  a  foreclosure  sale  of 
tbe  premises  to  satisfy  the  amount  due  under 
tbe  decree.    Defendants  have  appealed. 

It  is  significant  here  that  Johnson  was  in 
possession  of  the  premises,  claiming  to  own 
tbe  same  at  tbe  time  he  entered  into  tbe  land 
contract,  and  that  the  land  contract  did  not 
expressly  give  him  tbe  right  of  possession. 
Tbe  doctrine  is  well  established  that  one  in 
possession  of  land,  claiming  to  own  it.  may 
buy  in  outstanding  claims  of  title  without 
abandoning  or  impairing  bis  own,  or  ac- 
knowledging tbe  validity  of  the  title  bought 

In  Donahue  v.  Klassner,  22  Mich.  252,  it 
was  held  that  a  vendee  in  a  contract  for  the 
purchase  of  land  of  which  he  was  already 
in  possession,  under  an  adverse  title,  is  not 
estopped  by  bis  contract,  in  the  absence  of 
any  special  covenant  standing  as  a  sufficient 
foundation  for  it,  to  deny  tbe  title  of  the 
vendor.  The  complainant's  predecessor  was 
bound  to  take  notice  that  Johnson  was  in 
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possession  under  a  tax  deed,  claiming  ad- 
versely, when  the  land  contract  was  made. 
That  tax  deed  is  not  shown  to  be  Invalid. 

In  Tolnme  1,  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  at  page  839,  the  doctrine  is  stated  In 
this  language:  "Neither  the  purchase  nor  the 
attempt  to  purchase  outstanding  claims  or  an 
ostensible  title  on  the  part  of  one  In  the  ad- 
verse possession  of  the  property  will  neces- 
sarily amount  to  a  waiver  or  nonclalm  on 
his  part,  or  Intemipt  the  adverse  holding." 
Many  cases  are  cited  In  the  note.  Including 
Johnstone  v.  Scott  11  Mich.  246 ;  Chapln  v. 
Hunt,  40  Mich.  595.  These  cases,  with  many 
others  that  might  be  cited  In  other  states, 
are  to  the  effect  that  one  in  possession  of 
land,  claiming  it  as  his  own  under  color  of 
title,  may  take  a  deed  from  a  hostile  claim- 
ant for  the  mere  purpose  of  quieting  the  ti- 
tle without  abandoning  the  character  of  an 
adverse  possessor.  A  very  well  considered 
case  upon  this  subject  is  that  of  Meyer  v. 
Hope,  101  Wis.  123,  77  N.  W.  720,  where 
many  of  the  authorities  are  reviewed  and  re- 
ferred to,  including  the  Michigan  cases  above 
cited.  To  the  same  effect  is  Oldlg  v.  Fisk,  63 
Neb.  156,  73  N.  W.  661. 

In  1  Cyc.  1016,  occurs  this  language:  "With 
the  exception  of  at  least  one  dedaion,  in 
which  it  has  been  broadly  ruled  that  the  pur- 
chase of  an  outstanding  title  or  interest  by 
the  adverse  claimant  interrupts  the  contin- 
uity of  his  possession,  It  seems  to  be  very 
generally  conceded  that  an  adverse  occupant 
may  purchase  an  outstanding  title  without 
thereby  interrupting  the  continuity  of  his 
possession.  A  party,  it  is  said,  may  very 
well  deny  the  validity  of  an  adverse  claim  of 
title,  and  yet  choose  to  buy  bis  peace  at  a 
smaller  price  than  be  at  great  expense  and 
annoyance  in  litigating  it" — citing  many  cas- 
es. Including  the  two  Michigan  cases  above 
referred  to.  Elder  v.  McClaskey,  70  Fed. 
B29-547,  17  C.  C.  A.  251. 

Adverse  possession  is  not  broken  by  ne- 
gotiating with  other  claimants,  if  there  is  no 
waiver  or  nonclaim  on  the  occupant's  part 
The  tax  deed  is  not  before  us.  We  must 
presume  that  it  was  color  of  title.  It  will  be 
noted  that  Johnson  is  not  made  a  party  de- 
fendant to  this  suit  The  complainant  is  at- 
tempting to  pursue  his  alleged  lien  upon  the 
premises. 

It  was  urged  at  the  oral  argument  before 
us  on  the  part  of  the  appellant  that  the  bill 
having  alleged  that  the  said  land  contract 
was  forfeited,  and  had  been  so  declared, 
complainant  should  be  left  to  his  remedy  at 
law,  and  has  no  right  to  attempt  to  now  af- 
firm the  contract  and  collect  the  amount  un- 
paid thereon;  that  the  claim  of  the  com- 
plainant is  the  collection  of  the  ordinary 
money  debt  secured  by  the  contract  (see 
Walker  v.  Casgraln,  101  Mich.  604-608,  60  N. 
W.  291),  and  that  his  position  Is  inconsistent 
with  the  claimed  notice  of  forfeiture.     We 


gather  from  the  record  that  this  point  was 
not  urged  by  defendant  in  the  court  below, 
and  we  are  not  disposed  to  consider  it  here. 
We  think,  however,  notwithstanding  the  na- 
ture of  the  conveyances  noted,  that  from  this 
record  it  appears  that  the  defendant  Miller 
may  well  claim  that  she  and  her  grantors 
have  been  in  adverse  possession  of  these 
premises  for  the  statutory  x>erlod.  The  de- 
fendant Miller  being  in  possession,  claiming 
to  hold  the  premises  adversely,  and  having 
been  permitted  to  make  valuable  improve- 
ments in  good  faith  thereon,  we  are  of  opin- 
ion that  complainant  in  his  bill  does  not 
present  a  case  for  equitable  relief;  that  he 
does  not  show  that  he  has  any  title  to,  or 
interest  in,  said  lands. 

The  case  will  therefore  be  reversed,  and 
the  bill  dismissed.  Defendant  Miller  should 
recover  her  costs  to  be  taxed. 


FORMILIiBR  ▼.  DETROIT  UNITBTO  ET. 

(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  CaBBIEBS    (I    815*)— IWJTBIES   TO    Passew- 

GEiis  —  Deolabation  —  Issues,  Pboof,  and 

Vaeiahcb, 

A  declaration,  in  an  action  for  injuries  to  a 
passenger  while  boarding  a  street  car,  which  _al- 
legea  tnat,  while  the  passenger  was  boarding 
the  car,  it  started  forward  suddenly,  throwing 
him  to  the  ground,  is  supported  by  evidence  that 
the  car  first  began  to  move  slowly,  and  that  just 
as  the  passenger's  foot  was  on  the  second  step 
it  started  forward  with  a  jerk,  throwing  him 
from  the  car. 

[BM.    Note.— For   other   cases,   see    Carriers, 
Cent.  Dig.  il  1281,  1282 ;   Dec.  Dig.  I  315.»1 

2.  Appeal  and  Ebbob  (|  837*)  —  Questions 
Reviewable— Weight  of  Evidence. 

The  court  on  appeal,  in  determining  the 
question  of  variance  between  the  declaration 
and  the  proof,  will  not  weigh  the  evidence,  but 
will  merely  determine  whether  the  evidence  is 
admissible  under  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  837,*] 

3.  Cabbiebs  (I  315*)  —  Injubies  to  Stbeet 
Cab  PASBENOEBa— Isstteb. 

One  suing  for  injuries  received,  caused  by 
the  sudden  starting  of  the  car  before  be  bad 
been  given  an  opportunity  to  board  it,  may  not 
recover  on  proof  that  he  had  succeeded  in  board- 
ing the  car  and  fell  from  the  rear  platform 
while  standing  there  engaging  in  conversation. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1281,  1282 ;   Dec.  Dig.  {  315.*] 

4.  Cabrixbs  ({  287*)— Obligattoit  or  Cab- 
biebs. 

A  street  car  must  stop  a  sufficient  length 
of  time  to  enable  a  passenger  to  board  it  and 
reach  a  place  of  safety  in  the  car,  and  this  duty 
is  a  continuing  one  from  the  initial  attempt  of 
the  passenger  to  board  the  car  until  final  accom- 
plishment 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  §§  1154-1166;   Dec.  Dig.  |  287.*] 

5.  Cabbiebs  (|  321*)  — Stbeet  Cab  Passen- 
gers—Injuries— Instbxjctionb. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger,  plaintiff  sliowed  that  while 
boarding  the  car  it  started  forward  with  a  jerk, 
throwing   him    to    the   ground,    and    defendant 


•For  otlier  cases  see  same  topic  and  lection  NUMBER  la  Dec.  DIs.  ft  Am.  Dig.  Ke^  No.  Series  &  Rep'r  ludexee 
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showed  that  plaintiff  bad  boarded  the  car  in 
safety  and  fell  from  the  rear  platform  while 
engai^  in  a  friendly  scuffle  with  companions 
or  by  an  unexplained  movement  of  the  car,  and 
the  court  charged  that  a  passenger  must  tie  of- 
fered B  reasonable  opportunity  to  come  to  a 
place  of  safety  on  the  ear  after  boarding  it,  the 
refusal  to  define  what  constituted  a  boarding  of 
a  car  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  <  321.*] 

6.  Gabrierb  (8  317*)— Injuries  to  Passen- 
gers—Evidencb— Admissibility. 

Where  plaintiff  showed  that,  while  board- 
ing a  street  car,  it  started  forward  with  a  jerk, 
throwing  him  to  the  ground,  and  the  place  of 
the  accident  was  admitted,  declarations  by  plain- 
tifTs  companions  after  the  accident,   made  in 

SlaintiS's  presence,  as  to  the  place  of  the  acci- 
ent,  were  properly  excluded  when  admittedly 
false,  and  merely  offered  to  show  that  plaintiff 
was  intoxicated. 

[Ed.  Note.— BV)r  other  cases,  see  Carriers,  Dec. 
Dig.  I  317.»] 

7.  Appkai.  and  Error  (S  242*)  —  Questions 
Reviewable  —  Improper  Argument  of 
Counsel. 

A  party  complaining  of  the  argument  of 
the  counsel  of  the  adverse  party  must  object 
thereto  at  the  time  and  obtain  a  ruling  thereon 
by  the  court;  otherwise  the  matter  will  not  be 
reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ISrror,  Cent  Dig.  {|  1417-1425;  Dec.  Dig.  i 
242.»] 

Error  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Mnrpby,  Judge. 

Action  by  Frank  Formlller  against  the  De- 
troit United  Railway.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afflrmed. 

Argued  before  MOORE,  McALVAY, 
BROOKE.  BLAIR,  and  STONE,  JJ. 

Corliss,  Leete  ft  Joslyn  (W.  6.  Fitzpatrick, 
of  counsel),  for  appellant  Dobany  ft  Dohany, 
for  appellee. 

McALVAY,  J.  Plaintiff  brought  suit 
against  defendant  for  damages  resulting 
from  injuries  received,  caused  by  the  claimed 
negligent  handling  of  a  car  on  defendant's 
street  railway,  in  the  city  of  Detroit  The 
claim  of  plaintiff  is  that  the  accident  oc- 
curred while  the  car  was  standing  still  and 
he  was  "boarding"  the  same.  The  negligence 
charged  and  relied  upon  in  Ills  declaration  Is 
that:  "After  plaintiff  had  stepped  upon  the 
lower  step  of  said  car,  and  while  he  had  hold 
of  the  brace  of  said  car  with  his  left  liand, 
the  defendant's  servants,  agents,  and  em- 
ployes in  charge  of  said  car,  carelessly,  neg- 
ligently, and  wrongfully  started  said  car  sud- 
denly forward,  by  means  of  a  quick  applica- 
tion of  electricity,  without  giving  plaintiff 
any  warning  that  said  car  was  to  be  started 
as  aforesaid,  and  without  giving  plaintiff  an 
opportunity  to  get  safely  aboard  the  said  car, 
thereby  Jerking  plaintiff  so  suddenly  and  se- 
verely that  he  was  thrown  heavily  forward," 
etc.  The  plaintiff  sets  forth  that  defendant 
owed  a  duty  "to  give  plaintiff,  in  boarding 


said  car  while  tlie  same  was  standing  still, 
reasonable  time  and  opportunity  to  do  so  be- 
fore starting  said  car,  and  to  give  plaintiff 
an  opportunity  to  step  up  from  the  step  to 
the  rear  platform  of  said  car  before  starting 
the  same,  and  to  refrain  from  starting  said 
car  while  plaintiff  was  going  to  board  it; 
•  *  •  that  defendant  negligently  •  •  • 
failed  to  give  plaintiff  a  reasonable  time  and 
opportunity  to  step  from  the  step  of  said  car 
upon  the  rear  platform  before  starting  said 
car,  and  did  not  refrain  from  starting  said 
car  while  plaintiff  was  getting  aboard  it" 
The  accident  occurred  October  20,  1908. 
Plaintiff  and  three  companions  Were  stand- 
ing on  the  west  side  of  Belvldere  avenue  on 
Kercheval,  waiting  for  a  car.  The  car  came 
to  a  stop.  Three  of  the  party  got  on  the  car, 
and  then  plaintiff  proceeded  to  get  on.  There 
is  a  dispute  as  to  exactly  what  occurred. 
His  testimony  Is  that  he  put  his  left  foot 
on  the  step  of  the  car,  took  hold  of  the  stan- 
chion with  his  hand,  and  reached  for  the 
second  step  with  his  right  foot  when  the 
car  started,  causing  him  to  lose  his  balance, 
and  the  car  started  "worse"  throwing  blm  to 
the  pavement  On  cross-examination  tie 
leaves  It  doubtful  whether  or  not  he  got  his 
right  foot  on  the  second  step,  as  he  testifies 
both  ways.  He  explains  what  "the  car  start- 
ed worse"  means  by  saying  that  It  first  start- 
ed easily  as  usual,  and  soon  after  started 
suddenly  faster.  He  testifies  that  this  sud- 
den Jerk  threw  him  down.  The  theory  of  the 
defense  was  that  plaintiff  had  succeeded  In 
boarding  the  car  in  safety,  and  fell  from  the 
rear  platform  either  as  a  result  of  losing 
his  balance  while  engaged  in  a  friendly  scuf- 
fle with  his  companions,  or  by  reason  of  a 
sudden  and  unexplained  movement  of  the 
car  after  It  was  put  in  motion.  One  of  the 
bones  (fibula)  of  plaintiff's  left  leg  was  frac- 
tured near  Uie  ankle.  A  trial  resulted  in  a 
verdict  and  judgment  for  plaintiff.  On  ac- 
count of  errors  which  occurred  upon  the  tri- 
al, defendant  upon  a  review  by  this  court 
asks  for  a  reversal  of  such  Judgment.  No 
motion  for  a  new  trial  was  made.  Attention 
will  be  given  to  those  errors  defendant  In 
Its  brief  discusses  and  relies  upon  as  consti- 
tuting reversible  error. 

1.  It  is  contended  tliat  there  was  a  fatal 
variance  between  the  allegations  of  the  dec- 
laration and  plaintiff's  proofs,  and  the  court 
either  should  have  granted  an  amendment  on 
terms,  or,  the  plaintiff  not  wishing  to  amend, 
should  have  directed  a  verdict  for  defendant 
The  averments  of  the  declaration  are  given 
above  and  are  to  the  effect  that,  while  plain- 
tiff was  in  the  act  of  boarding  the  car  stand- 
ing still,  It  was  suddenly  started  forward 
by  means  of  a  quick  application  of  electric- 
ity. The  testimony  of  the  plaintiff  shows 
that  the  Initial  starting  was  as  a  car  usual- 
ly starts,  and  not  suddenly,  and  that  the 
jerk  occurred  while  he  was  in  the  act  of 


•For  otbtr  cases  see  tame  topic  and  lectlou  NUMBER  tn  Deo.  Dig.  *  Am.  Dlf .  K«]r  No.  Series  *  Rtp'r  IndexM 
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placing  his  foot  on  the  second  step,  nie 
coart  gave  plaintiff  the  privilege  to  amend, 
'Which  was  not  accepted,  and  a  motion  to  di- 
rect a  verdict  for  defendant  on  acconnt  of 
a  fatal  variance  between  pleadings  and 
proofs  was  denied.  Whether  or  not  this  was 
error  must  be  determined  from  the  circum- 
stances of  the  instant  case.  The  charge  of 
negligence  is  that  while  in  the  act  of  board- 
ing the  car  It  started  forward  suddenly  by 
means  of  a  quick  application  of  electricity. 
The  evidence  on  the  part  of  plaintiff  shows 
tliat  this  Jerk  occurred  very  soon  after  the 
car  began  to  move  and  before  or  just  as 
pIalntiS*s  foot  was  on  the  second  step.  Al- 
though this  sudden  Jerk  was  not  the  initial 
movement  of  the  car,  we  think  that  in  this 
case  proof  of  it  is  allowable  under  the  plead- 
ing, and  that  it  cannot  be  said  to  be  another 
and  different  act  of  negligence  from  that 
charged;  1.  e.,  that  the  car  was  started  sud- 
denly forward  while  plaintiff  was  in  the  act 
of  boarding  it.  The  court  was  not  in  error 
In  refusing  to  direct  a  verdict  for  defendant. 

2.  The  second  question  Involved,  as  stated 
In  appellant's  brief,  is:  "Did  It  appear  from 
the  evidence  that  plaintiff's  injury  resulted 
from  a  fall  caused  by  a  sudden  acceleration 
In  the  speed  of  the  car  after  he  had  boarded 
the  same;  the  initial  act  of  starting  being 
usual  and  proper  and  without  negligence?" 
We  consider  this  a  question  of  fact  and  not 
of  law.  This  question  indlcotes  the  theory 
upon  which  defendant  tried  the  case.  The 
court  has  not  undertaken,  In  what  It  has 
Just  said  upon  the  question  of  variance,  to 
weigh  the  evidence,  but  to  bold  that  the 
proofs  of  plaintiff  were  admissible  under 
the  pleading,  leaving  it  for  the  Jury  under 
proper  Instructions  to  find  the  fact. 

3.  Appellant  contends  that  the  court  in  this 
case  should  have  defined  what  constitutes 
the  act  of  boarding  a  car  aS  requested  in 
writing,  or  its  equivalent  It  will  be  un- 
necessary to  print  the  request  which  was  re- 
fused. It  was  not  a  proper  definition  to  give 
to  a  Jury.  Nor  was  such  a  definition  neces- 
sary in  this  case  under  the  facts.  The  court 
correctly  charged: 

"The  right  of  the  plaintiff  to  recover  In 
this  case  Is  planted  solely  upon  the  claim 
that,  while  be  was  In  the  act  of  boarding 
the  car,  and  before  he  bad  been  given  an 
opportunity  to  complete  that  act,  he  was, 
through  the  negligent  starting  forward  of 
the  car,  precipitated  to  the  pavement    *    «    • 

"If  It  be  your  view  from  the  evidence  that 
the  plaintiff  had  succeeded  in  his  effort  to 
board  the  car,  and,  having  done,  so,  stood  en- 
gaged in  conversation,  and  thereafter  was 
precipitated  to  the  pavement,  in  that  event 
you  may  not  award  plaintiff  a  verdict,  be- 
cause the  declaration  filed  In  this  cause 
which  is  the  statement  of  the  plaintUTs 
claim  would  not  warrant  you  in  returning 
any  verdict  upon  any  such  theory  as  that" 

This  last  paragraph  quoted  was  given  be- 
thls  was  defendant's  theory  In  support 


of  which  evidence  was  produced.  The  two 
paragraphs  of  the  charge  quoted  placed  fhe 
issue  squarely  before  the  Jury,  and  any  Otb-- 
er  charge  upon  that  matter  was  unnecessary. 

4.  It  is  urged  that  the  court  did  not  cor- 
rectly Instruct  the  Jury  with  reference  to 
the  scope  and  extent  of  the  duty  owing  to 
plaintiff  under  his  declaration.  These  por- 
tions of  the  charge  objected  to  are  italicized 
and  quoted  by  defendant  as  follows:  "Your 
first  inquiry  here,  •  •  »  gentlemen  of 
the  Jury,  should  be:  What  actually  happen- 
ed after  the  plaintiff  attempted  to  or  did 
succeed  in  boarding  this  car?  It  seems  to  be 
conceded  that  the  car  was  brought  to  a  full 
stop.  Thereupon  it  was  the  duty  of  defend- 
ant *  *  *  to  give  the  plaintiff  a  reason- 
able opportunity  to  board  it,  and  to  come  to 
a  position  0/  safetv  «pon  the  car.  If  they 
did  that,  then  the  defendant  did  Its  full  du- 
ty and  Is  not  liable." 

Again:  "The  defendant  must  give  the  pas- 
senger a  reasonable  opportunity  to  board  the 
car  and  to  come  to  a  position  of  safety  up- 
on it  after  he  hoi  boarded  it;  and  whether 
or  not  its  conduct  In  a  given  case  affords 
such  reasonable  opportunity  is  a  question  of 
fact  for  the  Jury." 

Again:  "So  here,  gentlemen  of  the  Jury, 
it  is  for  you  to  say:  Did  this  defendant  give 
to  this  plaintiff,  first,  a  reasonable  opportu- 
nity to  board  the  car  in  safety,  and  did  It 
give  him  a  reasonable  opportunity  to  come 
to  a  position  (of  safety)  upon  the  car?  If  It 
failed  in  either  of  these  respects,  then,  if 
he  himself  were  without  negligence,  it  would 
be  answerable  for  any  injury  that  its  fail- 
ure caused  him." 

Again:  "I  think  I  said  to  you  also  a  mo- 
ment ago  that  it  is  not  necessarily  negligence, 
as  a  matter  of  law,  to  start  a  street  car 
when  a  person  Intending  to  become  a  pas- 
senger thereon  is  attempting  to  board  it 
Just  what  a  company  may  do  in  starting  a 
car  Is  a  question  of  fact  for  the  Jury  also, 
and  applying  this  test  to  the  defendant's  em- 
ploy6,  namely,  was  the  plaintiff  given  a  rea- 
sonable opportunity  to  safely  board  the  car 
and  come  to  a  safe  position  upon  it?  Apply- 
ing that  test,  you  can  say  whether  or  not 
such   a  reasonable  opportunity   was   given." 

Again:  "It  is  not  necessarily  true  that  a 
street  car  company  must  keep  its  car  still 
in  waiting  until  a  passenger  shall  have  suc- 
ceeded In  getting  aboard  the  car.  •  •  • 
There  may  be  conditions  under  which  It  may 
not  be  necessary  to  do  that,  and,  whether  or 
not  there  are  conditions  which  Justify  the 
company  in  moving  Its  car  ahead  before  a 
passenger  shall  have  entered  a  car,  that  is  a 
question  for  the  Jury  to  say,  bearing  in  mind 
that  the  company  must  give  a  passenger  a 
reasonable  opportunity  to  board  the  car  and 
come  to  a  reatonahle  position  of  safety  upon 
it.  Do  I  make  myself  clear  upon  that,  gen- 
tlemen of  the  Jury?" 

It  Is 'insisted  that  the  reiteration  by  the 
court  that  a  passenger  must  tie  afforded  a 
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reasonable  opportunity  to  come  to  a  place  of 
lafetv  on  tfie  oar  after  boarding  the  same^ 
while  sound  as  a  statement  of  law,  in  the 
abstract  had  no  place  in  this  case,  where 
the  sole  negligence  charged  Is  a  failure  to  af- 
ford a  reasonable  opportunity  to  board  the 
car,  and  necessarily  gave  the  jury  to  under- 
stand that  It  would  be  proper  to  base  a  ver- 
dict upon  a  finding  of  failure  to  observe  that 
duty,  and  that  the  court  described  two  sev- 
eral and  distinct  duties  which  defendant 
owed  plaintiff.  The  contention  that  the 
court  should  have  given  a  definition  of  what 
constituted  boarding  a  car  probably  was  sug- 
gested from  a  consideration  of  the  point  here 
raised.  We  have  already  passed  that  objec- 
tion ;  bdt  we  may  add  that  the  decisions  of 
this  court  and  the  authorities  examined  de- 
fine the  duty  of  street  railways  relative  to 
jmssengers  getting  on  and  off  their  cars  as 
follows:  "The  time  of  stoppage  must  be  such 
as  to  enable  the  passenger  attempting  to  get 
on  or  off  to  reach  a  place  of  safety,  either 
on  the  street  or  in  the  car  before  It  is  start- 
ed." Beattie  v.  Detroit  United  Ry.,  158 
Mich.,  at  page  246.  122  N.  W.,  at  page  558, 
and  cases  cited.  This  is  the  accepted  law, 
very  simply  stated.  The  term  "boarding" 
the  car  used  by  the  pleader  and  counsel  and 
court  is  certainly  not  misleading.  Every- 
body understands  that  it  means  getting  on 
the  car.  The  duty  owed  to  the  passenger  at- 
tempting to  do  this,  as  just  stated,  need  not 
be  repeated.  It  is  one  continuing  duty  to- 
wards a  passenger  from  the  initial  attempt 
until  final  accomplishment.  The  fact  that 
a  breach  of  this  duty  might  occur  at  any 
time  while  a  passenger  is  getting  on  or  off 
from  a  car  does  not  segregate  it  into  sep- 
arate and  distinct  duties.  Reading  the  fore- 
going excerpts  and  the  entire  charge,  we 
find  that  in  this  respect  the  charge  of  the 
court  was  without  prejudice  and  not  mis- 
leading. 

5.  Immediately  after  the  accident,  plain- 
tiff was  taken  to  the  office  Of  Dr.  McLean, 
which  was  near  at  hand,  where  his  Injury 
was  examined  and  treated.  The  three  com- 
panions who  were  with  him  before  and  at 
the  time  of  the  accident  assisted  In  taking 
him  to  the  doctor's  office  and  were  present 
when  he  was  examined.  Defendant  offered 
to  show  that  while  there  certain  statements 
were  made  to  the  doctor  by  him,  plaintiff 
being  conscious  and  cognizant  of  what  was 
gong  on  around  him,  relative  to  where  they 
took  this  car;  where  they  signaled  to  stop 
it  to  get  off ;  how  plaintiff  got  off ;  and  where 
the  car  finally  stopped — the  substance  of 
which  was  taken  in  writing  by  him  at  the 
time  for  the  purpose  of  making  a  report 
This  offer  was  for  the  purpose  of  showing 
admissions  made  by  plaintiff  or  by  others 
in  his  hearing  contrary  to  the  claim  which 
he  was  urging  at  the  trial,  to  show  incon- 
sistent statements  made  by  plaintiff  or  by 
others,  so  long  as  It  appeared  that 'if  they 
wore  made  by  others  they  were  made  in  his 


presence  and  hearing.  Objection  was  made 
on  the  part  of  plaintiff  that  this  was  im- 
peachment and  no  ground  had  been  laid  for 
it  Defendant  contended  that  the  evidence 
was  not  impeaching  In  any  sense;  that  It 
amounted  to  admissions  on  the  part  of  plain- 
tiff by  silence  or  acquiescence.  The  doctor 
stated  that  he  "could  not  say  what  partic- 
ular man  said  it,  but  among  them  I  got  the 
facts." 

The  court  excluded  the  evidence  as  im- 
peaching as  to  all  but  the  plaintiff,  who  bad 
been  cross-examined  upon  the  matter.  Plain- 
tiff had  testified  that  when  in  the  doctor's 
office  he  was  conscious  and  his  mind  was 
perfectly  clear.  It  api)eared  from  the  testi- 
mony of  one  of  them  that  the  party  had  tak- 
en two  drinks  before  taking  the  car.  It  is 
urged  that  the  evidence  was  very  material 
as  showing  the  condition  of  plaintiff  at  the 
time  of  the  accident  which  the  report  of  the 
doctor  indicated.  The  report  was  not  offer- 
ed as  substantive  evidence,  but  to  identify 
the  subject-matter. 

It  is  not  claimed  by  defendant  that  these 
parties  actually  stopped  the  car  and  got  on 
at  another  place  than  that  proved  and  prac- 
tically admitted.  The  testimony  of  the  doc- 
tor offered,  If  admitted,  would  show  that 
these  statemaits,  made  Immediately  after  the 
accident  were  that  they  got  on  the  car  at 
McLellan  avenue  one  block  east  of  Belvi- 
dere  avenue  and  rang  the  bell  to  get  off  at 
Belvldere;  that  the  car  did  not  stop  until 
it  reached  Holcomb;  that  plaintiff  got  off 
the  ear  while  it  was  going  and  the  others 
got  off  at  Holcomb.  The  real  purpose  for 
which  this  evidence  was  offered  was  to  show 
that  plaintiff  was  intoxicated  and  not  to  es- 
tablish the  truth  of  the  facts  stated.  The 
record  clearly  shows  that  those  facts  were 
not  true.  Under  the  circumstances  of  this 
case,  on  the  offer  made,  the  evidence  was 
properly  excluded. 

6.  The  closing  argument  of  counsel  is  ob- 
jected to  as  unfair  and  prejudicial.  The  rec- 
ord shows  what  this  argument  was,  and  tbnt 
it  was  excepted  to  at  the  time.  The  usual 
excuse  is  made  that  it  was  in  answer  to  ar- 
gument made  by  the  other  side,  and,  as  is 
usual  in  such  cases,  the  claimed  argument 
does  not  appear  in  the  record.  It  is  urged 
that  the  objection  was  not  ruled  upon  by  the 
court  and  therefore  cannot  be  reviewed,  cit- 
ing Plerson  v.  Illinois  Central,  140  Mich. 
167,  112  N.  W.  023,  and  other  cases.  These 
decisions  are  very  familiar  to  the  profession 
and  are  controlling  in  the  instant  case.  The 
court  in  this  case  did  not  rule  upon  the  ob- 
jection. This  rule  requiring  a  ruling  Is  the 
same  applied  to  other  objections  made  during 
the  trial,  and  care  should  be  taken  by  the 
profession  to  keep  it  In  mind  to  protect  liti- 
gants from  serious  prejudice  by  arguments 
of  this  character.  We  do  not  say  that  thera 
may  not  be  exceptions  to  this  rule. 

No  reversible  error  appears  in  the  case. 

The  Judgment  is  affirmed. 
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PEOPLE  T.  AliDORFER. 
(Sapreme  Court  of  Michisan.    March  13, 1911.) 

1.  Cbiuinai,  Law   (|  395*)— Bvidenct— Liq- 
uors   FocRD    Undkb   Search   Warrant— 

8TATUTE& 

Act  No.  107,  Pub.  Acts  1909,  relating  to 
searches  for  and  seizures  of  intoxicating  liquors 
was  enacted  for  the  procuring  of  evidence,  and 
hence,  in  a  prosecution  for  the  violation  of  the 
liquor  law,  liquors,  Implementa,  furniture^  etc, 
found  by  the  officer,  and  produced  by  him  at 
the  trial,  together  with  his  testimony  as  to  when 
and  where  he  found  them,  were  admissible,  and 
it  was  immaterial  whether  the  search  and  sei- 
zure proceedings  were  regular  and  valid  or  not 
[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  877;  Dec.  Dig.  §  393.*] 

2.  Cbimirai,  Law  (f  1168*)— Bvidekce— Pbej- 

tTDICIAZ.  H^ROB. 

In  a  prosecution  for  violating  liquor  laws, 
where  a  demand  was.  made  in  open  court  by 
the  prosecutor  for  the  production  of  a  revenue 
receipt,  and  the  court  remarked  that,  "unless 
time  is  asked,  it  will  be  presumed  that  the  re- 
quest is  refused,"  such  demand  and  remark  were 
not  prejudicial  as  a  violation  of  respondent's 
right  not  to  be  compelled  to  be  a  witness  against 
himself,  especially  where  the  defendant  later 
testified  fully  relative  to  the  matter  giving  his 
reason  for  procuring  such  revenue  receipt. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ||  3129-3136;   Dec.  Dig.  i  116&*} 

3.  INTOXICATINO   LiQCORS  (|  231»)— ANALYSIS 

OP  Liquor— Evidence. 

Where  the  evidence  'was  clear  that  the  Iden- 
tical liquor  seized  was  analyzed,  and  the  accu- 
racy of  the  analysis  was  not  qnestioned,  such 
analysis  cannot  be  objected  to  by  a  defendant 
in  a  prosecution  for  violating  the  liguor  laws, 
on  the  ground  that  it  was  done  without  the 
authority  of  the  court  issuing  the  search  war- 
rant, as  the  statute  provides  the  procedure  for 
seizure  and  forfeiture,  and  remedies  are  open  to 
the  defendant  for  redress  if  any  wrong  or  injury 
was  committed  by  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  291 ;   Dec.  Dig.  f  231.*] 

4.  iNioxiCATiNO  Liquors  (J  228*)— Evidence. 

In  a  proaecntion'  for  violating  the  liquor 
laws,  evidence  of  the  original  shipping  bills  re- 
ceipted by  defendant's  agent  and  produced  by 
the  freight  agent  of  the  railroad  company,  who 
had  or^rs  from  the  defendant  to  deliver  bis 
freight  to  a  certain  drayman,  where  all  of  the 
shipments  were  receipted  for,  either  by  such 
drayman  or  his  drivers,  and  the  drayman's  son 
testified  that  he  personally  delivered  two  barrels 
which  were  billed  as  beer,  and  receipted  for 
tbem,  and  that  his  father  had  the  delivery  of 
defendant's  goods  which  came  by  rail,  was  ad- 
missible for  the  purpose  of  showing  such  deliv- 
ery to  the  defendant's  place  of  business. 

[EA.'  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  288;  Dec.  Dig.  i  228.*] 

Elzceptlons  from  Circuit  Conrt,  Emmet 
County ;  Frank  Shepberd,  Judge. 

Levi  B.  Aldorfer  was  convicted  of  unlaw- 
fully keeping  a  place  for  the  sale  of  Intoxi- 
cating liquors,  and  brings  exceptions.  Af- 
firmed. 

Argued  before  OSTBANDER,  C  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAL- 
VAT,  JJ. 


Wade  B.  Smith,  for  tbe  People.  Halstead 
&  Halstead  and  M.  F.  Ouinon,  for  defendant. 

McALTAY,  J.  Respondent  was  prosecuted 
before  tbe  circuit  court  for  Emmet  county 
upon  an  Information  charging  him  with  hav- 
ing "in  tbe  village  of  Harbor  Springs  in  said 
county  kept  a  place  wbere  Intoxicating  liq- 
uors were  sold,  stored  for  sale  and  furnish- 
ed; be  not  being  a  druggist  nor  registered 
pharmiclst,  contrary  to  law,  etc."  The 
charge  being  set  forth  in  due  form  in  viola- 
tion of  what  Is  known  as  the  local  option 
law  committed  in  the  county  of  Emmet  be- 
tween May  1,  1909  and  October  14,  1909, 
where  said  law  was  in  force.  A  trial  result- 
ed in  a  verdict  of  guilty.  The  case  Is  before 
tbis  court  upon  exceptions  before  sentence. 

The  facts  disclosed  by  the  record  are  that 
respondent  and  one  Pratt,  after  May  1,  1909, 
when  the  local  option  law  went  into  effect, 
conducted  In  the  place  charged  a  soft  drink, 
cigar,  and  tobacco  store;  that  the  shericr,  who 
went  to  tbe  place  with  a  search  warrant, 
found  and  took  away  60  to  TO  bottles  of 
beer  and  several  gallons  of  whisky  in  a  Jug; 
that  under  his  direction  be  caused  an  analy- 
sis of  these  liquids  to  be  made.  It  was 
found  that  they  contained  alcohol ;  the  beer 
4  per  cent,  and  the  whisky  37.9  per  cent 
There  was  testimony  tending  to  show  that 
intoxicating  liquor,  during  the  time  charged, 
had  been  sold  at  this  place.  There  was  evi- 
dence tending  to  show  that  deliveries  of  bar- 
rels of  bottled  beer  consigned  to  respondent, 
to  his  partner,  Pratt,  and  to  the  firm,  had 
he&i  delivered  at  this  place  of  business.  Al- 
so a  consignment  to  respondent  under  his 
name  spelled  backwards,  and  one  of  whisky 
to  his  partner  under  his  name  spelled  back- 
wards. The  sheriff  testified  that  he  saw  a 
receipt  of  the  United  States  internal  revenue 
in  this  place  of  business  and  gave  oral  testi- 
mony of  its  contents,  that  it  issued  to  Al- 
dorfer and  Pratt  from  July  1,  1909,  to  June 
30,  1010,  for  tbe  sum  of  $25.  Errors  assign- 
ed will  be  considered  in  the  order  presented 
by  respondent's  brief. 

1.  Errors  pertaining  to  the  search  war- 
rant: It  is  Insisted  that  the  court  was  in 
error  In  allowing  the  sheriff  to  testify  as  to 
what  he  found  under  a  search  warrant 
which  he  had  returned,  and  in  refusing  to 
dismiss  tbe  suit  because  it  was  founded  upon 
the  search  and  seizure  act  as  jurisdictional, 
and  the  proceedings  thereunder  were  not  in 
evidence.  The  search  and  seizure  provisions 
of  the  local  option  law  (Act  107,  P.  A.  of  190$>) 
were  enacted  for  the  purpose  of  procuring 
evidence  in  tbe  prosecution  of  cases  for  the 
violation  of  that  law,  and  for  forfeiture  of 
tbe  things  seized.  The  liquors,  implements, 
furniture,  etc.,  found  by  the  ofllcer  and  pro- 
duced by  him  on  a  trial  in  the  prosecution 
of  a  case  for  violation,  together  with  bis  tes- 
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drnony  as  to  wben  and  where  he  fonnd  them, 
would  be  admissible  eyldence.  As  to  those 
facts  It  would  be  Immaterial  whether  the 
search  and  seizure  proceedings  were  regular 
and  valid  or  not  23  Cyc.  250,  251;  State  y. 
Burroughs,  72  Me.  479;  Com.  t.  Welsh,  110 
Mass.  359. 

2.  It  Is  contended  that  a  demand  in  open 
court  by  the  prosecutor  for  the  production 
of  a  revenue  receipt  and  the  remark  of 
the  court  that  "unless  time  Is  asked  it  will 
be  presumed  that  the  request  la  refused," 
were  prejudicial,  and  in  violation  of  respond- 
ent's right  not  to  be  compelled  to  be  a  wit- 
ness against  himself.  Upon  this  question 
this  court  has  already  held  against  the  con- 
tention of  respondent.  People  v.  Moore,  155 
Mich,  at  page  114,  118  N.  W.  742.  The  lan- 
guage of  the  court  in  that  opinion  leaves  no 
doubt  but  that  the  demand  of  counsel  and 
the  remark  of  the  court  were  not  prejudicial 
to  respondent  And  In  tills  case  respondent 
later  testified  fully  relative  to  this  matter 
giving  his  reasons  for  procuring  such  reve- 
nue receipt. 

3.  Proof  of  the  chemical  analysis  was  ob- 
jected to  and  an  exception  to  its  introduc- 
tion taken,  because  it  was  done  without  the 
authority  of  the  court  which  Issued  the 
search  warrant,  and  without  authority  of 
law.  The  evidence  Is  clear  that  the  Identical 
liquor  seized  was  analyzed,  and  the  accuracy 
of  the  analysis  is  not  questioned.  The  ob- 
jection is  not  tenable.  The  rights  to  the 
property  seized  and  the  regularity  of  the 
seizure  are  not  before  the  court.  The  statute 
provides  the  procedore  for  seizure  and  for- 
feiture, and  remedies  are  open  to  respondent 
for  redress  if  any  wrong  or  injury  was  com- 
mitted by  the  sheriff.  This  evidence  was 
material  and  admissible  upon  this  prosecu- 
tion. 

4.  The  prosecution  undertook  to  show  ship- 
ments and  delivery  of  beer  and  whisky  to 
this  place  of  business  conducted  by  respond- 
ent and  his  partner,  Pratt  by  the  original 
shipping  bills  receipted  by  respondent's  agent 
and  other  evidence.  These  bills  were  produc- 
ed by  the  freight  agent  of  the  railroad  com- 
pany, who  had  orders  from  respondoit  to  de- 
liver his  freight  to  R.  L.  Mosher,  a  drayman, 
and  all  of  the  shipments  were  receipted  for 
either  by  R.  L.  Mosher  or  his  drivers.  His 
son  testified  that  he  personally  delivered  two 
barrels  which  were  billed  as  beer,  and  re- 
ceipted for  them.  His  father  was  in  New 
Mexico  when  the  case  was  tried.  The  son 
testified  that  his  father  had  the  delivery  of 
respondent's  goods  which  came  by  rail.  The 
receipts  by  the  accredited  agent  Mosher  at 
least  tended  to  show  a  delivery  to  respond- 
ent, and  the  testimony  of  the  drayman's  son 
showed  an  actual  delivery  of  one  consign- 
ment. This  evidence  was  admissible  for  the 
purpose  offered.    25  Cyc.  249,  250,  and  cases 


cited.  The  court  was  not  in  error  In  refus- 
ing to  strike  out  this  testimony.  The  ver- 
dict of  the  Jury  Is  supported  by  the  evidence. 

We  find  no  error  in  the  case. 

The  conviction  is  affirmed,  and  the  court 
below  directed  to  proceed  to  Judgment 


GOIaDMAN  v.  CKHARA  et  al. 

(Supreme  Court  of  &nchlgan.    March  13,  1911.) 

1.  Pabtnehship    (S    47*)  —  Existence  —  Evi- 
dence—SurnciENCY. 

Evidence  held  to  show  an  equal. partnership 
agfreement  to  purchase  and  sell  a  bankrupt's 
plant 

[E3d.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  i  47.*] 

2.  Partnership  (J  44*)— Relative  Interests 
—Presumptions. 

Partners  are  presumed  to  be  equal  partners, 
in  the  absence  of  a  showing  of  their  respective 
interests. 

[EM.  Note.— For  other  cases,  sec  Partnership, 
Dec  Dig.  I  44.*] 

3.  Partnership  ({  333*)— Accounting — Cred- 
its. 

On  an  accounting  of  a  partnership  enters 
prise,  whereby  a  bankrupt's  plant  was  bought 
and  resold,  one  of  the  members  was  entitled  to' 
a  credit  for  a  bonus  paid  to  procure  release  of 
a  conditional  seller's  claim  on  certain  machin- 
ery. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Dec.  Dig.  i  333.*] 

4.  Trusts  (§  30%*)— Implied  Trusts— Part- 
nership Transactions. 

A  company  which  knew  of  a  partnership  en- 
terprise between  complainant  and  defendant, 
and  which  handled  the  financial  end,  stood  in  a 
fidaciary  relation  to  the  partners,  and  is  liable 
for  funds  coming  into  its  hands  belonging'  to  the 
firm. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  i  30%.*] 

Appeal  from  Circuit  Court  Wayne  County, 
in  Chancery ;    Henry  A.  Mandell,  Judge. 

Suit  by  Hyman  It.  Goldman  against  Charles 
J.  O'Hara  and  another.  Decree  for  com- 
plainant, and  defendants  appeal.  Modified 
and  affirmed. 

Argued  before  MOORE,  BROOKE,  Mc- 
ALVAY,  BLAIR,  and  STONE.  JJ. 

Moore  &  Moore,  for  appellanta  Henry  G. 
Walters,  for  appellee. 

STONE,  J.  This  Is  a  suit  In  equity  for  an 
accounting  brought  by  complainant  against 
Charles  J.  O'Hara  and  the  C.  C.  Wormer 
Machinery  Company  growing  out  of  an  alleg- 
ed special  verbal  partnership  transaction  en- 
tered Into  about  March  17,  1906,  involving 
the  purchase  and  sale  of  the  plant  of  the 
Auto  Brass  &  Aluminum  Company  of  FUut, 
a  bankrupt 

The  cdmplalnant  seeks  to  charge  the  de- 
fendant O'Hara  In  the  sum  of  $2,153.88  (be- 
ing $1,886.37  and  interest),  that  being  a  one- 
half  interest  In  the  profits,  as  complainant 
claims,  of  the  alleged  partnership  transao 


•For  otber  cases  see  same  topic  aad  teotlon-NUMBSB  la  Dec.  Dts-.A  Am.  Olg.  Key  No.  Series  *  Rep'r  Indexsa 


Digitized  by 


Google 


Mlcb.) 


GOIiDMAN  y.  O'HABA 


353 


tion  entered  Into  and  completed  between  tlie 
Bald  complainant  and  defendant  O'Hara. 
The  complainant  also  seeks  to  charge  the  de- 
fendant C.  C.  Wormer  Machinery  Company, 
as  a  constructive  trustee  of  the  said  amount ; 
It  baying  been  the  recipient  of  that  amount 
of  money  out  of  the  proceeds  of  the  partner- 
ship transaction,  without  his  knowledge  or 
consent  The  defendant  O'Hara  claims  that 
the  agreement  was  to  prorate  the  profits  on 
the  basis  of  the  amount  of  the  inyestment  of 
each. 

It  appears  that  on  March  1, 1906,  the  Auto 
Brass  &  Aluminum  Company  was  adjudged 
a  bankrupt,  and  the  complainant  was  a  cred- 
itor in  the  sum  of  |1,27T.  Among  the  assets 
of  said  bankrupt  company  was  certain  ma- 
chinery purchased  on  contracts  from  the  C. 
C.  Wormer  Machinery  Company,  In  which 
the  vendor  reserved  the  title,  until  paid  for, 
and  upon  which  contracts  there  had  been 
paid  13,507.72,  leaving  a  balance  due  at  the 
time  of  the  adjudication  in  bankruptcy  of 
$6,266.27  of  principal.  The  said  Wormer 
Company  also  proved  up  a  claim  against  the 
bankrupt  company  of  $4,970.70  for  rental  of 
the  said  machinery  during  the  period  of  de- 
fault in  payments.  However,  the  Wormer 
Company  had  not  declaried  the  contracts  In 
default,  and  had  not  demanded  the  return 
of  the  machinery.  Prior  to  the  adjudication 
and  about  February  28,  1906,  tbere  had  been 
a  meeting  of  the  creditors  of  the  Auto  Brass 
&  Aluminum  Company  at  Flint,  and  Clark- 
son  C.  Wormer,  president  of  the  Wormer 
Company,  attended  that  meeting.  While  in 
Flint  Mr.  Wormer  gave  an  option  on  the 
Wormer  Company  Interest,  under  the  said 
contracts,  to  Mr.  Ooff  of  the  Bulck  Compa- 
ny, to  take  over  the  same  at  the  face  of  the 
indebtedness  aforesaid  ($6,300),  and  an  addi- 
tional $100  to  cover  expenses  and  attorney's 
fees.  The  complainant  testified  that  the 
next  day  after  Mr.  Wormer's  return  from 
Flint  be  (Wormer)  ofTered  to  sell  the  Worm- 
er Machinery  Company's  contract  rights  for 
16,000.  This  is  virtually  denied  by  Mr. 
Wormer  in  bis  testimony.  During  the  time 
the  option  to  Mr.  Goff  was  in  force,  and  in 
the  early  part  of  Marchi  defendant  O'Hara, 
who  was  treasurer  of  the  said  Wormer  Com- 
pany, dalma  to  have  made  an  ofTer  to  Mr. 
Wormer' to  give  the  Wormer  Company  the 
face  value  of  its  said  contracts,  pay  attor- 
ney's fees,  and  a  bonus  of  $1,500  for  the  com- 
pany's rights  under  the  contracts.  Mr.  Ooff 
failed  to  exercise  his  option,  and  later,  at  a 
meeting  of  the  directors  of  the  Wormer  Com- 
pany held  some  time  between  the  middle  of 
March  and  the  lat  of  April,  1906,  the  offer 
of  O'Hara  was  accepted.  No  record  of  this 
meeting  was  kept  snd  no  writing  of  any 
kind  passed  between  the  parties  untH  June 
18th,  when  the  Wormer  Company  assigned 
its  contracts  to  O'Hara.  No  time  was  fixed 
for  payment  to  the  Wormer  Company  by 
O'Hara. 

On  March  17, 1906,  at  Flint,  the  trustee  to 
180N.W.-28 


bankruptcy  held  a  sale  of  the  plant  of  the 
Auto  Brass  &  Aluminum  Company,  subject 
to  the  contract  rights  of  the  Wormer  Com- 
pany. Mr.  O'Hara,  representing  the  Wormer 
Company,  and  also  the  complainant  were 
present  at  the  sale.  Tt  is  the  claim  of  the 
complainant  that  Just  previous  to  the  time 
of  the  sale,  he  and  O'Hara  entered  Into  their 
verbal  partoersblp  arrangement  to  bid  in 
the  plant,  buy  up  the  claims  of  one  or  two 
of  the  largest  creditors,  and  then  bold  the 
plant  intact  until  a  suitable  purchaser  could 
be  found,  and  it  could  be  sold  to  advantage; 
that  O'Hara  represented  that  he  could  ar- 
range with  the  Wormer  Company  for  its 
contracts;  and  that  It  was  agreed  between 
O'Hara  and  complainant  that  they  should 
Jointly  bid  in  the  plant,  each  contributing 
one-half  of  the  purchase  price,  but  the  bid 
was  to  be  made  in  O'Hara's  individual  name ; 
that  It  was  understood  that  the  proceeds  of 
the  sale  by  the  partnership,  when  finally 
made,  should  be  used,  first  to  pay  the  claims 
of  the  complainant  and  of  the  Wormer 
Company  in  full,  at  their  face  value — each 
partner  was  to  receive  back  his  share  of  the 
purchase  price  advanced,  and  the  balance, 
after  deducting  expenses,  was  to  be  divided 
between  the  two  partners  as  profit ;  that  de- 
fendant O'Hara  did  not  communicate  to  com- 
plainant that  he,  O'Hara,  had  agreed  to  give 
the  Wormer  Company  a  bonus  of  $1,500,  and 
to  pay  Its  attorney's  fees.  Complainant  fur- 
ther claims  that  he  understood  that  the 
Wormer  Company  was  to  receive  only  the 
face  value  of  its  claim  under  its  contracts, 
being  the  amount  remaining  unpaid  there- 
on. O'Hara  bid  in  the  plant  for  $4,200,  and 
on  March  22d  complainant  drew  a  check  for 
his  half  of  the  purchase  price. 

This  sale  of  March  17th  was  enjoined  by 
Judge  Swan  of  the  United  States  District 
Court  on  the  application  of  the  Wonner 
Company,  which  company  asserted  the  right 
to  detach,  take  down,  and  entirely  remove 
all  the  machinery,  appliances,  and  materials 
mentioned  In  the  contracts  above  referred 
to.  Judge  Swan  finally  modified  the  original 
order,  and  ordered  the  sale  to  take  place, 
subject  to  the  contract  rights  of  the  Wormer 
Company,  from  which  order  the  Wormer 
Company  appealed  to  the  Circuit  Court  of 
At^teals.  The  petition  to  the  Circuit  Court 
of  Appeals  was  sworn  to  by  Clarkson  C. 
Wormer,  president  on  March  29,  1906,  and 
alleges  error  on  the  part  of  Judge  Swan  to 
refustog  to  permit  the  Wormer  Company  to 
repossess  Itself  of  the  machinery  and  re- 
move the  same  from  the  plant  of  the  bank- 
rupt The  second  sale  was  held  on  March 
30,  1906,  at  which  the  complainant  bid  to 
the  plant  In  his  own  name,  but  under  the 
partnership  arrangement  agreed  upon  at  the 
former  sale,  whatever  that  may  have  been. 
The  purchase  price  of  $4,175  was  paid  by 
complainant  to  the  trustee  of  the  bankrupt 
by  two  checks. 

On  April  6tb  following  complainant  re- 
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celred  from  defendant  O'Han,  a  Wormer 
Company  note  for  $1,000,  and  a  che<dc  for 
$1,067.60,  being  one-half  of  the  said  purchase 
price  last  mentioned.  On  April  6th  complain- 
ant bought  In  the  claim  of  the  Great  West- 
em  Smelting  &  Refining  Works  against  the 
bankrupt  company  for  $1,700.  He  received 
from  defendant  O'Hara,  as  his  half  of  the 
purchase  price  of  this  claim,  a  Wormer  Com- 
pany note  for  $850,  payable  July  7,  1906.  On 
March  27,  1906,  complainant  executed  a  bill 
of  sale  of  the  plant  to  the  defendant  O'Hara, 
who  was  assembling  title  for  convenience 
of  transfer.  From  time  to  time  parts  of  the 
material  and  stock  were  sold,  and  on  June 
18th  the  Wormer  Company  formally  assigned 
Its  contracts  to  defendant  O'Hara,  which  as- 
signment completed  his  title,  and  he  executed 
a  bill  of  sale  for  the  entire  plant,  Including 
the  Wormer  Company  machinery,  to  C.  H. 
Booth  for  the  Peerless  Heater  &  Valve  Com- 
pany for  $18,000.  This  sale  was  brought 
about  through  the  efforts  of  complainant  A 
part  of  the  $18,000  was  settled  by  notes 
signed  by  Booth  and  the  Peerless  Company, 
and  Indorsed  by  complainant,  for  the  rea- 
son that  O'Hara  and  the  Wormer  Company 
refused  to  accept  the  Booth  notes,  unless  In- 
dorsed by  complainant 

A  few  days  thereafter  the  complainant  en- 
deavored to  have  an  accounting  with  de- 
fendant O'Hara  In  regard  to  the  partnership 
profits.  In  fact  he  called  on  O'Hara  at  the 
office  of  the  Wormer  Company  a  number 
of  times  every  week  for  about  15  months, 
when  he  finally  got  a  statement  from  O'Hara 
on  August  19,  1907.  This  statement  contain- 
ed the  charge  of  $1,600  as  bonus.  The  com- 
plainant claims  and  testified  tliat  in  and  by 
this  statement  he  first  learned  that  O'Hara 
had  agreed,  or  claimed  to  have  agreed,  to 
give  the  Wormer  Company  a  bonus  of  $1,600 
and  pay  certain  attorney's  fees.  The  evi- 
dence shows  that  defendant  O'Hara  received 
all  moneys  on  account  of  the  partnership 
transactions  and  turned  the  same  over  to  the 
Wormer  Company;  and  all  moneys  paid  out 
were  paid  through  the  Wormer  Company  office 
by  notes  or  checks.  Defendant  O'Hara  put 
all  the  transactions  through  the  Woimer 
Company  books  under  the  heading  of  ''C.  J. 
O'Hara  Flint  Plant"  account  On  June  20. 
1906,  $1,600  was  credited  to  the  Wormer 
Company  and  charged  to  the  "C.  J.  O'Hara 
Flint  Plant"  account 

At  the  bearing,  testimony  having  been 
taken  in  open  court,  the  circuit  judge  fllel 
an  opinion,  and  entered  a  decree  against 
both  defendants  in  favor  of  complainant  for 
the  sum  of  $2,158.88.  From  this  decree  the 
defendants  have  appealed. 

The  questions  involved  for  our  considera- 
tion are:  (1)  The  terms  of  the  partnership 
agreement,  with  respect  to  the  division  of 
the  profits  of  the  enterprise  between  the  two 
parties  In  interest,  and  this  involves  the  total 
amount  of  the  profits  realized,  and  the  por- 
tion of  the  profits  still  due  complainant;   it 


being  conceded  by  defendant  CHaia  that 
there  la  something  due  the  complainant  (2> 
The  responsibillly  or  liability  of  the  C.  Cw 
Wormer  Machinery  Company  to  the  partner- 
ship, and  especially  to  the  complainant,  as 
the  custodian  of  ttie  partnership  funds  which, 
it  is  claimed,  it  knowingly  permitted,  through 
its  officers,  to  be  appropriated  by  its  treas- 
urer, defendant  O'Hara,  with  full  knowledge 
that  complainant  was  claiming  a  part  of  the 
fund  at  the  time  of  the  appropriation. 

1.  As  to  the  agreement,  the  circuit  Judge 
found  that  complainant  and  defendant  O'Hara 
entered  into  a  partnership  agreement  to  ad- 
vance, in  equal  amounts,  the  money  neces- 
sary to  purchase  the  plant  of  the  Auto  Brass 
&  Aluminum  Company  and  several  claims 
against  it,  and  that  they  were  to  share  equal- 
ly in  the  profits  after  payment  was  made  to 
complainant  for  the  full  amount  of  his  dalm, 
and  to  the  Wormer  Company  for  the  face 
value  of  its  claim,  not  including  the  rental 
claim.  Not  only  should  we  feel  reluctant  to 
change  the  finding  of  the  circuit  Judge  upon 
this  question  of  fact  under  the  circumstances, 
but  we  have  carefully  read  the  record,  and 
are  satisfied  that  upon  this  subject  the  cir- 
cuit Judge  reached  the  right  conclusion.  The 
evidence  clearly  prfeponderates  in  favor  of 
the  complainant  upon  this  branch  of  the  case. 
Not  only  is  this  true,  but  we  are  aided  by  a 
legal  presumption.  Partners  are  presumed, 
in  the  absence  of  any  showing  of  their  re- 
spective Interests,  to  be  equal  partners. 
Northrup  ▼.  McOlll,  27  Mich.  234. 

We  are,'  however,  unable  to  agree  with  the 
circuit  judge  In  his  disposition  of  the  claim 
of  $1,500  charged  up  by  the  defendant 
O'Hara.  By  a  dear  preponderance  of  the 
evidence  found  in  the  testimony  of  the  de- 
fendant O'Hara,  the  witnesses  George  Pulas- 
ky,  C.  C.  Wormer,  and  Frederick  F.  Wormer, 
it  appears  that  O'Hara  undertook  and  agreed 
to  pay  the  Wormer  Company,  over  and  almve 
the  face  of  its  claim,  the  sum  of  $1,600. 
which  may  be  termed  a  bonus,  or  claim 
made  by  it  upon  condition  of  the  sale  of 
its  Interest  in  the  machinery,  on  which  It 
had  a  claim  under  its  contracts  with  the 
bankrupt  company.  There  is  evidence  tend- 
ing to  show  that  there  was  a  great  demand  for 
this  machinery  in  the  market,  and  that,  al- 
though secondhand,  it  was  as  good -as  new 
for  all  practical  purposes.  The  company 
was  In  position  to  retake  this  machinery  and 
dispose  of  it;  but  Instead  of  doing  that  It 
elected  to  take  the  face  of  its  claim  of  $6,- 
266.27  and  interest  and  $1,600.  It  bad  a 
right  to  make  such  a  bargain  with  O'Hara 
whether  he  was  a  real  purchaser,  or  whether 
he  was  acting  for  it  in  the  sale  of  the  prop- 
erty. It  bad  the  right  to  name  a  sum  for 
which  it  would  assign  its  contracts.  We 
cannot  follow  the  circuit  judge  in  the  view 
which  he  took  of  the  legal  aspect  of  this 
matter.  Whether  the  bargain  was  made  be- 
tween O'Hara  and  the  Wormer  Company  be- 
fore or  after  the  copartnership  agreement 
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between  complainant  and  OUara  is  not 
controlling.  If  before  the  partnersbip  agree- 
ment, then  O'Hara  had  a  right  to  turn  the 
property  into  the  partnersbip  concern  at 
'What  it  cost  him.  If  snch  contract  was  made 
after  the  partnership  was  formed,  then 
O'Hara  was  the  agent  of  the  partnership, 
'  and  represented  it  In  the  agreement  to  pay. 
So,  in  either  rlew  of  the  case,  we  think  that 
the  complainant  should  be  charged  with  one- 
half  of  the  |l,oOO,  and  that  amount  should 
be  deducted  from  the  sum  awarded  to  the 
complainant  by  the  court  below.  In  nil  oth- 
er respects  we  agree  with  the  circuit  Judge 
as  to  the  terms  of  the  agreement 

2.  Coming  now  to  the  qnestloft  of  the  lia- 
bility of  the  Wormer  Company  to  the  com- 
plainant, we  think  It  clearly  appears  that 
the  entire  detail  of  the  transaction  was 
known  to  the  Wormer  Company,  paspel 
through  its  books,  and  the  entire  financial 
part  of  the  matter  was  handled  by  the  said 
company.  We  gather  from  the  testimony 
that  the  company  knew  of  the  relations  ex- 
isting between  complainant  and  O'Hara,  at 
least  to  the  extent  of  knowing  that  the  com- 
plainant had  an  Interest  in  the  proceeds  of 
the  sale.  In  this  view  of  the  case,  it  stood 
in  fiduciary  relations  both  with  complainant 
and  O'Hara,  and  there  was  at  least  an  im- 
plied trust  growing  out  of  such  relations. 

Another  view  of  the  case  which  the  evi- 
dence strongly  tends  to  support  is  that,  as 
between  O'Hara  and  the  Wormer  Company, 
tbere  never  was  any  sale  of  this  machinery; 
that  O'Hara  acted  for  the  Wormer  Company, 
and  while  there  was  a  transfer  in  form  to 
O'Hara,  he  was  neither  more  nor  less  than 
Its  agent  to  sell,  having  guaranteed  to  it  a 
certain  price.  In  numerous  places  in  his 
testimony  be  refers  to  the  fact  that  he  had 
guaranteed  to  the  company  a  certain  price. 
And  in  his  optional  agreement  of  sale  to 
Booth  of  May  23,  1906,  instead  of  describing 
himself  as  the  owner,  he  states  that  he  la 
possessed  of  authority  to  make  the  sale; 
and  in  the  petition  of  the  Wormer  Company 
to  the  Court  of  Appeals  the  company  Is  de- 
scribed as  the  owner  of  the  property,  and 
that  long  after  It  claims  to  have  made  the 
sale  to  O'Hara;  and  as  late  as  May  15, 1906, 
tD  a  letter  written  by  the  Wormer  Company 
to  the  trustee  In  bankruptcy,  the  property  is 
spoken  of  as  "owned  by  our  company."  In 
tbis  view  of  the  case  the  defendant  Wormer 
Company  would  be  liable  for  any  money 
that  came  into  Its  hands,  or  under  its  con- 
trol belonging  to  the  copartnership.  In  ei- 
ther view  of  the  case,  therefore,  we  think 
the  circuit  judge  was  correct  In  the  conclu- 
sion he  reached  as  to  the  liability  of  the 
said  company. 

The  decree  of  the  circuit  court  will  be 
modified  as  heretofore  indicated  as  to  the 
$1,500,  one-half  of  which  should  be  charged 
to  the  complainant,  and  the  decree  in  all 


other  respects  will  be  affirmed,  except  that 
the  appellants  will  be  awarded  costs  of  this 
court  against  the  complainant. 


DRAKB  COAIi  CO.  T.  CROZB. 

(Supreme  Court  of  Michigan.    Mandi  18,  1911.) 

1.  Appeai,  and  Bbbob  ({  204*)— Objections 
—Admission  or  Evidence— Necessitx. 

The  Supreme  Court  will  not  consider  er- 
ror in  admitting  evidence  not  objected  to. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  H  1258-1280;    Dec.  Dig.  ^ 

2.  Evidence  (t  271*)— Deolabations  of  Pas- 
ties—Selt-Sebvino  Statements. 

In  an  action  for  the  price  of  coal  which 
was  delivered  to  defendants,  in  which  they 
claimed  damages  for  breach  of  a  verbal  con- 
tract to  furnish  his  season's  coal  supply  of  not 
less  than  4,000  and  not  more  than  5,000  tons,  a 
letter  written  to  plaintiff  company  by  its  presi- 
dent after  he  bad  called  npon  defendant  to  se- 
cure his  coal  order,  reciting  the  transactions  of 
the  day  and  stating  that  he  took  defendant's 
order  for  a  certain  number  of  tons  of  coal,  was 
not  admissible  In  evidence,  being  a  self-serving 
statement  made  in  the  absence  of  the  other 
party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1068;   Dec.  Dig.  i  271.*] 

8.  Evidence  (J  271*)— Sklf-Sbbvino  Decla- 

BATIONS— HeaBSAT. 

Declarations  by  a  partv  In  his  own  favor 
to  a  third  person.  In  the  absence  of  the  other 
party,  are  as- a  rule  hearsay  and  inadmissible, 
especially  where  they  merely  narrate  a  past 
occurrence,  so  as  not  to  be  res  geste. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1068;   Dec.  Dig.  |  271.*] 

4.  Appeal  and   Ebbob  (f  1030*)— Habmless 
Ebbob— Admission  or  Evidence. 

In  an  action  for  the  price  of  coal  sold  de- 
fendant in  which  he  claimed  damages  for 
breach  of  an  oral  contract  to  sell  him  nis  sea- 
son's supply  of  coal  consisting  of  from  4,000  to 
5,000  tons  of  M.  coal,  evidence  was  admitted  of 
a  letter  written  to  plaintiS  from  its  president, 
stating  that  he  had  seen  defendant  and  took  his 
order  for  about  700  tons  and  three  car  loads  of 
Smithing  coal.  Defendant  put  in  evidence  a 
memorandum  made  In  the  presence  of  plaintiff's 
president  on  the  day  he  called  upon  defendant, 
which  recited  the  purchase  from  him  of  from 
4,000  to  6.000  tons  of  M.  coal.  The  evidence 
was  sharply  conflicting  on  whether  there  was  a 
contract  as  claimed  by  defendant  Held,  that 
the  error  in  admitting  the  letter  from  plamtiff's 
president,  on  the  ground  that  it  was  a  self- 
serving  statement  was  prejudicial  and  re* 
versible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4153;   Dec.  Dig.  |  1050.*] 

Error  to  Circuit  Court  Houghton  County ; 
Albert  T.  Streeter,  Judge. 

Action  by  the  Drake  Coal  Company  against 
Joseph  Croze.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BROOKE,  and  STONE,  JJ. 

Allen  F.  Rees,  for  appellant  Sheldon  & 
Legrls,  for  appellee. 
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STONB,  J.  This  case  was  before  this 
court  In  1907,  and  will  be  found  reported  In 
149  Mich.  60,  112  N.  W.  715.  It  was  sent 
back  for  a  new  trial,  which  has  been  had. 

The  plaintiff  sued  defendant  for  the  price 
and  value  of  a  cargo  of  coal  shipped  by 
plaintiff  to  the  defendant  August  18,  1902. 
Upon  the  second  trial  there  was  no  dispute 
about  the  shipment  of  the  coal,  its  receipt  by 
the  defendant,  or  the  price;  but  defendant 
claimed  that  he  had  made  a  verbal  contract 
with  the  plaintiff  In  June,  1902,  under  which 
contract  the  defendant  agreed  to  buy,  and  the 
plaintiff  agreed  to  furnish  to  defendant,  his 
season's  coal,  not  less  than  4,000  tons  aad 
not  more  than  5,000  tons.  The  coal  to  be 
furnished  was  from  plalntlCTs  mine,  and  was 
known  as  "Massllon"  coal.  Defendant  at 
the  time  was,  and  had  been  for  some  years 
preceding,  in  the  coal  business  at  Houghton. 
Two  shipments  of  coal  had  been  made  by 
plaintiff  to  defendant  The  first  cargo  was 
received  and  paid  for,  and  the  second  cargo 
was  the  one  In  question.  After  it  had  been 
shipped  and  delivered,  defendant  called  upon 
the  plaintiff  for  further  shipments,  and  plain- 
tiff refused  to  furnish  any  more  coal.  In 
this  suit,  by  his  pleadings  and  evidence,  de- 
fendant claimed  damages  for  a  breach  of 
the  contract  On  the  trial  the  plaintiff  show- 
ed an  order  from  defendant  for  the  shipment 
of  the  coal  sued  for,  the  price,  cost  of  in- 
surance, etc.,  making  at  the  time  of  the  trial, 
with  Interest  $1,962.19. 

Plalntiers  witness,  J.  M.  Drake,  who  was 
the  president  of  the  plaintiff  company,  testi- 
fied on  cross-examination  that  the  total  of 
the  two  cargoes  sent  to  defendant  was 
l,427i*/io»  tons;  that  the  defendant  later 
applied  for  further  shipment  and  that  plain- 
tiff refused  to  ship  any  further,  because  it 
could  not  do  so.  Defendant  testified  that  in 
the  spring  of  1902  he  made  arrangements  for 
his  coal  with  said  J.  M.  Drake,  president  of 
the  plaintiff,  at  his,  defendant's,  ofBce ;  that 
he  there  made  a  verbal  contract  with  Mr. 
Drake,  representing  plaintiff,  for  his  season's 
coal,  4,000  to  5,000  tons,  and  that  Mr.  Drake, 
the  president  agreed  to  furnish  the  same, 
and  said:  "I  will  give  you  all  the  coal  you 
Want"  He  further  claimed  that  at  that  time 
it  was  arranged  that  the  coal  should  be 
shipped  as  needed  and  ordered  from  time  to 
time.  Defendant  further  testified  that  at  the 
time  of  making  the  said  contract  and  in  the 
presence  of  Mr.  Drake,  he,  defendant  made 
a  memorandum  In  his  office  book  as  follows: 
"Drake  5,000  to  4,000  Massllon,  not  less  than 
4,000  at  $2.15,  free  on  boat  Cleveland.  Mon- 
day 9th  of  June."  This  memorandum  was 
offered  and  received  in  evidence  without  ob- 
jection. The  defendant's  testimony  was  to 
the  effect  that  he  ordered  subsequent  ship- 
ments of  coal  which  were  refused,  and  be 
gave  evidence  tending  to  show  the  price 
which  he  was  compelled  to  pay,  and  the  dam- 
age which  he  suffered  by  reason  of  the  al- 
leged breach  of  the  contract  by  the  plaintlfl. 


When  recalled  to  the  stand  in  rebuttal,  Mr. 
Drake  denied  having  made  a  contract  for  the 
season's  coal  with  the  defendant  and  he  de- 
nied that  any  memorandum  was  made  in  his 
presoice,  and  the  Issue  was  squarely  present- 
ed as  to  whether  or  not  snch  contract  was 
made. 

On  Mr.  Drake's  examination  plaintUTfi 
counsel  offered  in  evidence  a  letter  written  on 
June  9, 1902,  to  the  plaintiff  company  by  Mr. 
Drake.  It  was  written  from  the  Douglass 
House  in  Houghton,  and  Inclosed  the  order, 
some  time  after  the  witness  saw  defendant 
in  the  latter's  office.  This  letter  was  objected 
to  as  incompetent  and  immaterial,  but  was 
received  in  evidence  by  the  court  and  an  ex- 
ception taken  by  defendant's  counsel.  The 
letter  was  as  follows:  "Douglass  House, 
Houghton,  Mich.,  June  9,  1902.  The  Drake 
Coal  Co.,  Cleveland,  Ohio.  Gentlemen:  I 
arrived  here  this  a.  m.  at  6  o'clock.  Rode 
all  night  In  two  sleepers.  Had  to  change  at 
2  a.  m.  I  have  seen  Croze.  Took  his  order 
for  about  700  tons  and  three  cars  Smlthln'g 
on  deck.  Prices  regular.  He  has  had  no 
MassUon  this  season."  In  admitting  this  let- 
ter In  evidence  the  trial  court  said :  "Ther« 
is  direct  conflict  in  the  testimony  as  to 
whether  a  certain  contract  is  entered  Into. 
I  think  the  actions  of  both  parties  regarding 
the  transaction  that  did  take  place  are  ad- 
missible as  tending  to  show  whether  such 
contract  was  entered  Into  or  not  and  for  that 
reason  I  will  admit  the  letter." 

The  Jury  dlssallowed  the  claimed  defense 
of  the  defendant,  and  returned  a  verdict  for 
the  whole  amount  of  the  plaintiff's  claim, 
and  Judgment  was  entered  therefor.  The  de- 
fendant has  brought  error,  and  by  his  first 
assignment  claims  that  the  court  erred  in 
admitting  In  evidence  the  letter  above  quoted. 
The  defendant  also,  in  Its  fifth  and  sixth 
assignments  of  error,  claims  that  the  court 
erred  in  its  charge  to  the  Jury  in  the  use 
which  it  permitted  the  Jury  to  make  of  said 
letter.  On  that  subject  the  court  charged 
the  Jury  as  follows:  "Now,  whether  or  not 
there  was  a  contract  and  what  the  contract 
was,  will  be  for  you  gentlemen  to  determine, 
and  you  can  determine  it  by  considering  the 
surrounding  circumstances.  On  the  one  hand, 
you  have  the  memorandum  made  by  Mr. 
Croze  at  the  time,  as  the  testimony  shows, 
and  you  have  Introduced  In  the  testimony  the 
order  sent  by  Mr.  Drake  to  the  Drake  Coal 
Company  on  the  same  day.  Now,  if  the  en- 
try of  the  memorandum  made  by  Mr.  Croze 
shows  bis  understanding  of  It,  if  you  are 
convinced  that  that  does  show  the  under- 
standing that  he  had,  and  the  letter  of  Mr. 
Drake  shows  his  understanding,  his  honest 
understanding  of  the  contract  as  a  matter  of 
law  I  tell  you  there  was  no  contract  existing 
between  these  people  at  all." 

The  question  is  not  before  us  whether  or 
not  the  court  erred  in  admitting  in  evidence 
the  memorandum  claimed  to  have  been  made 
by  the  defendant  at  the  time  of  the  contract 
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and  In  the  presence  of  Mr.  Drake,  as  It  was 
received  In  evidence  without  objection  on  the 
part  of  plaintiff,  presumably  upon  the  ground 
that  it  was  a  part  of  the  res  gestae.  It  will 
be  observed,  however,  that  the  letter  writ- 
ten by  Mr.  Drake  to  his  company  was  writ- 
ten at  his  hotel  after  the  transaction,  and 
was  slminy  a  self-serving  statement  made  to 
the  plaintiff  by  the  plaintiffs  president,  de- 
tailing generally  the  transactions  of  the  day. 
The  use  which  the  court  permitted  the  Jury 
to  make  of  this  letter  in  the  charge  was,  in 
our  Judgment,  very  damaging  to  the  defend- 
ant. It  permitted  the  Jury  to  consider  this 
letter  as  bearing  upon  the  probability  of  the 
plaintiff's  president  having  made  the  contract 
claimed  by  the  defendant,  and  the  Jury  were 
permitted  to  consider  It  as  bearing  upon  the 
probabilities,  as  against  the  memorandum 
naade  by  defendant  at  the  time  he  claimed 
the  contract  was  made.  We  are  very  clear 
that  it  was  error  to  admit  In  evidence  this 
letter.  Had  Mr.  Drake  orally  stated  to  the 
secretary  of  his  company  that  he  had  taken 
Mr.  Croze's  order  for  about  700  tons  of  coal, 
the  statement  would  be  no  different  in  ^ffect, 
or  in  character,  or  in  legal  force,  as  evidence 
than  the  letter  which  was  Introduced  in  evi- 
dence. Instead  of  talking  to  his  secretary, 
or  to  his  oflSce,  he  sits  down  by  himself  and 
writes  the  statement  in  a  letter.  In  either 
Instance,  whether  spoken  or  written,  such  a 
statement  Is  a  self-serving  statement,  and  is 
not  competent  evidence,  either  direct  or  cor- 
ToboratiTe,  of  what  took  place  between  Mr. 
Drake  and  Mr.  Croze,  and  was  Inadmissible 
on  the  part  of  the  plaintiff  for  any  purpose 
whatever.  It  certainly  cannot  be  claimed,  in 
view  of  oar  nnmerons  decisions,  that  a  let- 
ter written  under  the  circumstances  here 
stated  was  a  part  of  the  res  gestae.  White 
T.  City  of  Marqnette,  140  Mich.  810,  103  N. 
W.  69& 

The  mle  that  self-serving  statements  made 
In  the  absence  of  the  opposite  party,  although 
with  relation  to  the  terms  of  the  contract  In 
question,  are  not  admissible  in  evidence  is 
elementary.  "A  party's  own  statements,  oral 
or  written,  a  fortiori,  those  distinctly  self- 
serving,  although  the  declarant  was  disin- 
terested at  the  time  of  making  his  state- 
ment, are  irrelevant  when  offered  in  favor 
of  the  declarant ;  and  they  are  not  rendered 
admissible  by  being  part  of  a  cQnversatlon  or 
correspondence  with  the  declarant's  witness, 
or  with  one  sent  by  the  opi)OBlte  party,  or 
with  the  adverse  party  himself  or  his  agent, 
or  by  being  bronght  to  the  attention  of  the 
other  party  or  his  agent  and  commented  iq>- 
on  by  him,  or  by  being  entered  upon  a  book 
of  account  or  other  record,  or  brought  out 
on  cross-examination.  But  such  evidence 
has  been  received  where  no  better  proof  could 
be  bad.  Soch  declarations  are  equally  ir- 
relevant when  offered  by  declarant's  repre- 
sentatives. The  mle  of  exclusion  also  applies 
when  such  declarations  are  offered  in  evi- 
dence by  third  persons  in  their  own  behalf." 


16  Cyc.  1202.  "A  corporation  cannot,  as  a 
party,  Introduce  as  evidence  the  tanswom 
declaration  In  its  favor  of  one  of  its  officers." 
16  Cyc.  1206,  citing  Low  v.  Connectlcnt,  etc., 
R.  Co.,  46  N.  H.  284.  See,  also,  Wilson  v. 
Wilson,  6  Mich.  9;  Jones  v.  Tyler,  6  Mich. 
364;  Ward  v.  Ward,  37  Mich.  253  at  page 
257.  In  the  last-cited  case  this  court  said: 
'M  decedent's  declarations  were  no  more  evi- 
dence for  the  defense  than  they  would  have 
been  for  him  in  case  he  had  lived  and  been 
the  contestant,  and  surely  he  could  not  have 
proved  his  own  mere  declarations  to  third 
parties  of  his  ovniershlp,  in  order  to  estab- 
lish his  title  against  the  claimant" 

This  court  has  repeatedly  held  that  a  self- 
serving  statement  is  not  admissible  on  be- 
half of  the  party  making  it,  and  that  the 
corroborating  of  the  party  in  a  material  part 
of  the  case  by  his  own  statement  is  not  per- 
missible. Jones  V.  Portland  Village,  88 
Mich.  605,  50  N.  W.  731,  16  L.  R.  A.  «7; 
Lord  V.  Detroit  Savings  Bank,  132  Mich.  510, 
S3  N.  W.  1063.  This  letter  was  but  a  narra- 
tion Qf  past  occurrences,  and  was  received  In 
evidence  as  corroborative  of  witness  Drake's 
testimony  as  to  what  the  contract  was.  Its 
reception  was  error.  Dundas  v.  City  of 
Lansing,  75  Mich.  499,  42  N.  W.  1011,  5  L.  R. 
A.  143,  13  Am.  St  Rep.  457.  Any  declara- 
tions made  by  a  party  in  his  own  favor  to 
a  third  party,  in  the  absence  of  the  other  par- 
ty to  the  suit,  are  in  general  mere  hearsay 
and  not  admissible.  This  is  especially  so 
when  they  are  merely  a  narrative  of  a  past 
occurrence,  and  are  no  part  of  the  res  gestoe. 
Upon  this  point  plalntitTs  counsel  have  cited 
the  case  of  WUmoth  v.  HamUton,  127  Fed. 
48,  61  C.  C.  A.  584,  In  the  U.  S.  Circuit  Court 
of  Appeals  in  the  Third  Circuit  That  was 
an  action  for  the  breach  of  an  oral  contract 
to  sell  plaintiff,  the  output  of  defendant's 
coal  mine  at  a  certain  price  per  ton;  and  a 
letter  was  written  by  the  plaintiff  to  the  de- 
fendant (not  replied  to)  the  day  after  the 
contract  was  made,  purporting  to  be  a  mem- 
orandum of  the  terms  of  the  contract  as  un- 
derstood by  the  plaintiff's  agent  The  court 
said,  in  speaking  of  this  letter:  "We  think 
It  was  not  improperly  admitted  by  the  court 
below  as  being  a  written  memorandum  of  the 
terms  of  the  contract  as  nnderstood  by 
Adams,  made  immediately  after  its  nego- 
tiation, not  differing  at  all  from  his  state- 
ment tiiereof  in  his  oral  testimony.  At  all 
events,  we  cannot  see  that  even  if  its  admis- 
sion should  be  deemed  technically  Improper, 
any  injury  resulted  therefrom  to  the  appel- 
lant; or  that  his  case  was  at  all  prejudiced 
thereby." 

It  will  be  observed  in  the  cited  case  that  the 
letter  was  written  to  the  opposite  party,  stat- 
ing the  terms  of  the  contract  and  asking  for 
a  confirmation  of  the  contract.  Whether 
such  letter  was  answered,  or  acquiesced  in, 
might  become  very  material.  Such  was  not 
the  purpose  of  this  letter.    We  are  constrain- 
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ed  to  hpld  that  In  the  receiving  of  this  letter 
in  evidence,  and  in  the  use  made  of  it  by  the 
court  in  its  charge  to  the  Jury,  there  was 
error  which  in  ail  probability  affected  the 
defendant  The  case  was  a  close  one  npon 
its  facts,  and  permitting  the  Jury  to  consider 
this  letter  as  bearing  upon  the  probabilities 
of  the  making  of  the  alleged  contract  was 
prejudicial  error,  which  probably  did  affect 
the  verdict  in  the  case.  We  find  no  other 
error  In  the  record. 

For  the  error  pointed  out,  the  case  must 
be  reversed,  and  a  new  trial  granted. 


ROSS  TP.  V.  MICHIGAN  UNITBa>  RYS.  CO. 
(Supreme  Court  of  Michigan.    March  13,  1911.) 

1.  Mandahus  (i  138*)— Railboad  Fbanchise 

— COMPELLINO  PEBFOBMANCE  OF  CONDITION. 

Where  a  township,  on  giving  consent  to  the 
construction  and  operation  of  an  electric  rail- 
road along  the  highways  of  the  township  in  pur- 
suance of  Comp.  Laws  1897,  {  6446,  imposed 
certain  conditions  in  respect  to  the  stoppage  of 
cars  on  signal  of  intending  passengers  and  as 
to  the  rate  of  fare  between  points  in  the  town- 
ship, such  conditions  being  contractual,  could  be 
enforced  by  mandamus,  at  the  suit  of  the  town- 
ship authorities.    (Affirmed  by  divided  court.) 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  272;   Dec  Dig.  i  138.*] 

2.  Mandauits  ({  138*)  —  Cobpobate  Fban- 
CRisES  — Acts  Enfobckable  bt  Railboad 
Commission. 

Mandamus  will  lie  to  compel  an  electric 
railroad  company  to  perform  contractual  con- 
ditions imposed  on  it  by  a  municipality,  on 
granting  consent  to  the  construction  of  the  road 
throagh  the  municipality,  to  the  same  extent  as 
such  conditions  may  be  enforced  by  the  Rail- 
road Commission.  (Affirmed  by  divided  court.) 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  I  272 ;   Dec.  Dig.  {  138.*] 

3.  Stbeet  Railboads  (S  70*)  — Consent  of 
Township  ,— Imposition  of  Conditions  — 
Constbuction. 

Where  a  township,  in  pursuance  of  Comp. 
Laws  1897.  {  6446,  on  granting  consent  to  an 
electric  raiiway  company  to  operate  its  line  on 
the  highways  of  the  township,  imposed  the  con- 
dition that  the  cats  of  such  railway  shall  be  run 
as  often  as  traffic  demands  and  business  war- 
rants, and  such  cars  shall  stop  at  any  point 
along  such  line  where  they  are  bailed  by  people 
who  desire  to  get  on,  the  railway  company  was 
required  to  stop  all  Its  cars  on  signal,  whether 
such  cars  were  limited  cars  and  intended  for 
through  passenfrers  or  merely  for  local  traffic. 
(Affirtned  by  divided  court.) 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §|  147%-149;  Dec.  Dig.  { 
70.*] 

4.  Cabbiebs  (S  12*)— Rate  of  Fabe— Condi- 
tions Imposed  bt  Township. 

Where  a  township,  in  pursuance  of  Comp. 
Laws  1887,  §  6446,  on  granting  consent  to  an 
electric  railway  company  to  construct  and  op- 
erate its  line  along  the  highways  of  the  town- 
ship, imposed  a  condition  that  the  railway  com- 
pany should  not  charge  more  than  2  cents  per 
mile  for  each  passenger  carried,  provided  that 
no  single  fare  should  be  less  than  5  cents,  a 
passenger  taking  a  car  in  the  township  was 
entitled  to  ride  over  the  entire  line  at  the  rate 
of  2  cents  per  mile,  though  it  extended  beyond 
the   township    limits,   provided   that   the   total 


amount  paid  should  not  be  less  than  B  cents. 
(Affirmed  by  divided  court) 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  10;    Dec.  Dig.  {  12.*] 

Certiorari  to  Circuit  Court,  Kalamazoo 
County;    Frank  B.  Knappen,  Judge. 

Mandamus  by  the  Township  of  Ross  against 
the  Michigan  United  Railways  'Company. 
The  writ  was  granted,  and  defendant  brings 
certiorari.    Affirmed  by  divided  court 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  McALVAT, 
BROOKE.  BLAIR,  and  STONED  JJ. 

Samuel  H.  Van  Horn  (Boudeman,  Adams 
&  Weston,  of  counsel),  for  relator.  Sanford 
W.  Ladd  (Alfred  J.  Mills,  of  counsel),  for  re- 
spondent 

HOOKER.  J.  The  Michigan  United  BaO- 
ways  Company  Is  a  Michigan  corporation. 
It  operates  an  electric  railway  and  mns 
cars  between  Jaclcson  and  Kalamazoo.  The 
relator  is  a  township  In  Kalamazoo  county 
through  which  respondent's  line  passes. 
The  village  of  Augusta  is  within  the  confines 
of  said  township  territorially,  but  as  we 
understand  it  Is  in  no  way  governed  by  the 
township,  nor  is  it  any  part  of  the  township 
for  political  or  municipal  purposes.  The 
railway  occupies  portions  of  the  highway  In 
said  township  and  village,  and  of  respondent's 
cars  there  were  22  daily  that  were  local  cars, 
stopping  at  all  points  in  the  highway  to  take 
or  leave  passengers.  The  track  through  the 
village  of  Ross  is  a  line  built  some  years  ago 
from  Battle  Creek  to  Kalamazoo  by  the 
Michigan  Traction  Company,  a  corporation 
organized  in  and  under  the  laws  of  the  stiite 
in  January,  1897.  Its  right  to  lay  ltd  tradt 
in  and  through  Ross  township  and  the  village 
of  Augusta  and  other  townships  along  the 
highways  and  streets  was  acquired  by  obtain- 
ing the  consent  of  the  township  and  village 
boards  to  the  building  of  the  same.  This 
consent  was  evidenced  in  each  Instance  by  a 
writing.  Such  writing  contained  the  consent 
to  the  construction  of  the  road  ttirough  said 
township  or  village,  and  also  the  conditions 
upon  which  the  consent  was  given. 

The  parties  proceeded  under  the  provisions 
of  Miller's  Complied  Laws  of  1897,  {  6440: 
"Any  street  railway  corporation  organized 
under  the  provisions  of  this  act,  may,  with 
the  consent  of  the  corporate  authorities  of 
any  city  or  village,  given  in  and  by  an  ordi- 
nance, or  ordinances  duly  enacted  for  that 
purpose,  and  under  such  rules,  regulations 
and  conditions,  as  in  and  by  such  ordinance 
or  ordinances  shall  be  prescribed,  construct, 
use,  maintain  and  own  a  street  railway  for 
the  transportation  of  passengers,  in  and  up- 
on the  lines  of  such  streets  and  ways,  in  snld 
city  or  village,  as  shall  be  designated  and 
granted  from  time  to  time  for  that  purpose. 
In  the  ordinance  or  ordinances  granting  sucb 
consent ;   but  no  such  railway  company  shall 
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^nstmct  any  railway  In  tbe  streets  of  any 
city  or  village  until  the  company  shall  have 
accepted  In  writing  the  terms  and  conditions 
upon  which  they  are  i>ermitted  to  use  said 
streets;  and  any  snch  company  may  extend, 
construct,  use  and  maintain  their  road,  in 
and  along  the  streets  or  highways  ot  any 
townsliip  adjacent  to  said  city  or  village, 
upon  snch  terms  and  conditions  as  may  be 
agreed  upon  by  the  company  and  the  town- 
ship board  of  the  township,  which  agreement 
and  the  acceptance  by  the  company  of  tbe 
terms  thereof,  shall  be  recorded  by  the  town- 
ship clerk,  in  the  records  of  his  township. 
Any  company  organized  under  the  provisions 
of  this  act,  may  construct,  use,  maintain  and 
use  a  street  railway  for  the  transportation  of 
passengers,  in  and  along  the  streets  and  high- 
ways of  any  township,  upon  such  terms  and 
conditions  as  may  be  agreed  upon  by  the  com- 
pany and  the  township  board  of  tbe  town- 
ship, which  agreement  and  the  acceptance 
by  the  company  of  the  terms  thereof,  shall 
be  recorded  by  the  township  cleric  in  the 
records  of  the  township." 

Tills  road  became  the  property  of  respond- 
ent, which  now  operates  a  continuous  line 
from  Jackson  to  Kalamazoo,  of  which  this 
road  in  the  township  and  village  aforesaid  is 
a  part.  In  its  schedule  it  has  provided  for 
11  cars  each  way  l>etween  Jackson  and  Kala- 
mazoo. These  are  local  cars,  stopping  at  any 
point  upon  a  hail  or  request,  and  we  under- 
stand that  no  complaint  is  made  that  in  run- 
ning these  the  relator  does  not  conform  to 
the  letter  of  the  conditions  imposed  by  the 
board  of  tbe  township  of  Ross,  the  relator. 
In  addition  to  these  11  local  cars  the  re- 
spondent has  provided  for  and  has  scheduled 
and  runs  five  cars  each  way,  called  limited 
cars,  which  stop  only  at  points  designated  by 
tbe  respondent,  either  to  receive  or  discharge 
passengers.  AH  these  cars  run  through  be- 
tween Jackson  and  Kalamazoo. 

As  we  have  already  indicated,  the  village 
of  Augusta  is  situate  within  the  township 
of  Ross,  and  the  Michigan  Traction  Company 
laid  its  tracks  through  this  village  under  the 
consent  of  the  village  Iward,  and  not  under 
a  consent  given  by  the  township  board  of 
Ross,  which  consent  was  expressly  limited  to 
lauds  within  the  said  township  outside  of 
the  village.  This  is  perliaps  unimportant, 
however.  Bedford  township  lies  east  of  and 
contiguous  to  the  township  of  Ross,  and  Its 
west  line  Is  abont  three  miles  east  of  the 
village  of  Augusta,  and  respondent's  line 
goes  through  tlils  township.  We  understand 
that  eadi  of  said  townships  and  said  village 
consented  that  a  minimum  fare  of  5  cents 
might  t>e  charged  by  the  traction  company, 
and  a  fare  not  exceeding  2  cents  a  mile.  It 
is  upon  the  conditions  imposed  by  the  town- 
ship of  Ross  that  this  case  is  planted.  The 
respondent  lias  been  charging  a  lOK^ent  fare 
to  passengers  taking  the  car  in  Bedford 
township  and  riding  into  the  village  of  Au- 
gi'sta,  although  the  distance  Is  not  four  miles. 


The  writing  evidencing  the  agreement  be- 
tween the  township  board  of  Ross  township 
and  the  Michigan  Traction  Company  contains 
the  following  provisions,  which  we  state  In 
substance: 

(1)  Permission  to  the  Michigan  Traction 
Company,  its  successors  and  assigns,  to  con- 
struct and  use  an  electric  street  railway 
through  and  over  certain  designated  high- 
ways in  the  township ;  the  streets  and  high- 
ways within  the  limits  of  the  vUlage  of  Au- 
gusta not  being  included. 

(2)  "Sec.  14.  Cars  shall  be  operated  on  said 
road  as  the  traffic  demands  and  the  business 
warrants.  In  case  said  company,  Its  suc- 
cessors and  assigns,  should  cause  to  operate 
cars  on  its  said  railway  at  any  time  after 
the  same  is  constructed  and  should  fall  to 
so  run  said  cars  in  the  usual  course  of  busi- 
ness for  a  period  of  fourteen  (14)  consecutive 
months,  then  this  franchise  hereby  granted 
shall  be  null  and  void  and  said  company,  its 
successors  and  assigus  shall  forfeit  all  Its 
rights  hereunder." 

(3)  "The  cars  of  said  railway  shall  l>e 
run  as  often  as  traffic  demands  and  business 
warrants  and  said  cars  shall  stop  at  any 
point  along  such  line  where  they  are  hailed 
by  people  who  desire  to  get  on." 

(4)  "Sec.  20.  Said  company,  its  successors 
and  assigns,  shall  not  charge  more  than  two 
(2)  cents  per  mile  for  each  passenger  carried 
provided,  however,  ttiat  no  single  fare  shall 
be  less  than  five  (5)  cents." 

There  are  many  other  provisions  In  rela- 
tion to  the  character,  construction,  location, 
and  management  of  the  road,  and  the  condi- 
tion in  which  the  highways  should  be  left 
and  kept,  which  is  unnecessary  to  discuss. 

There  is  no  evidence  deducible  from  the 
record  in  the  case  that  the  schedule  of  local 
trains  did  not  reasonably  comply  with  the 
provision  of  the  writing,  1.  e.,  "The  cars  of 
said  railway  shall  be  run  as  often  as  traffic 
demands  and  business  warrants." 

Application  was  made  by  the  township 
board  to  the  circuit  court  of  Kalamazoo  coun- 
ty for  a  mandamus:  (1)  To  compel  the  stop- 
ping of  all  cars  on  signal  or  request  by  pas- 
sengers desiring  to  take  or  alight  from  cars. 
(2)  To  restrain  the  charging  of,  1.  e.,  com- 
manding defendant  to  "cease  charging  more 
than  2  cents  a  mile  to  passengers,  where 
the  sum  charged  equals  or  exceeds  5  cents, 
to  cease  operating  said  cars  in  Ross  town- 
ship at  the  rate  of  speed  dangerous  to  the 
public,  persons,  teams,  and  stock,  and  to 
persons  traveling  in  the  defendant's  passen- 
ger cars  within  said  township,"  and  for  fur- 
ther relief. 

Counsel  for  defendant  appear  to  have  con- 
tended that:  (1)  The  court  Iiad  no  Jurisdic- 
tion of  the  subject-matter,  for  the  reason 
that  the  questions  involved  are  within  the 
jurisdiction  of  the  railroad  commissioners. 
(2)  If  the  court  had  Jurisdiction,  mandamus 
should  be  refused  for  the  reasons:  (a)  That 
It  is  not  a  proper  remedy;  (b)  being  a  discre- 
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tlon'ary  remedy,  It  should  not  be  applied  In 
this  case,  because  It  woilld  work  an  injus- 
tice. (3)  Upon  the  merits  it  was  said  that 
the  writing  does  not  by  its  terms  preclude 
the  running  of  the  limited  cars,  or  the  right 
to  charge  a  10-cent  fare  to  passengers  board- 
ing the  car  in  Bedford  and  residing  in  Au- 
gusta. 

The  learned  circuit  Judge  held  in  sub- 
stance: (1)  That  if  the  Railroad  Commis- 
sion might  act  in  such  a  case  as  this,  the 
court  also  has  Jurisdiction  to  glre  relief  or 
deny  it  in  such  cases  as  tills.  (2)  That  man- 
damus is  a  proper  remedy.  ^)  That  the 
agreement  between  the  traction  company 
was  a  contract  and  the  terms  are  plain  and 
'  mean  that  all  cars  run  "shall  be  stopped  at 
any  point  along  the  line,  where  they  are 
balled  by  people  who  want  to  get  on."  (4) 
That  any  passenger  taking  a  car  In  Ross 
township  is  entitled  to  ride  as  far  as  he 
chooses  at  a  2-cent  rate  with  a  6-cent  mini- 
mum. 

The  writ  was  granted:  (1)  Compelling 
respondent  to  stop  all  cars  on  signal  in  Ross 
township.  (2)  Compelling  the  stopping  of 
all  cars  at  any  point  In  Ross  township  when 
a  passenger  should  request  it  for  the  purpose 
of  alighting.  (3)  Commanding  respondent 
not  to  charge  residents  of  Ross  township 
more  than  a  rate  of  2  cents  per  mile  with  a 
minimum  fare  of  5  cents. 

The  respondent  bas  brought  the  proceed- 
ing here  by  writ  of  certiorari  under  our  rules, 
and  the  same  questions  are  raised  here. 

There  are  two  questions  that  can  be  said 
to  be  the  merits  of  this  case:  (1)  Whether 
the  relator  should  be  permitted  to  compel  the 
stopping  of  all  cars  upon  signal  or  request 
(2)  Whether  the  railroad  company  should 
charge  more  than  2  cents  a  mile,  with  one 
5-cent  minimum  to  passengers  riding  in  parts 
of  the  township. 

1.  Stopping  Cars. 

There  is  no  express  provision  of  the  ac- 
cepted conditions,  which  requires  the  stop- 
ping of  cars  at  all  points  along  the  line  to 
let  off  passengers.  There  is  an  express  pro- 
vision that:  "The  cars  of  said  railway  shall 
stop  when  hailed  by  people  who  desire  to 
get  on."  Therefore,  if  we  are  to  sustain  the 
order  of  the  circuit  court  in  Its  entirety,  we 
must  hold  that  the  obligation  to  stop  for 
passengers  desiring  to  alight  must  be  In- 
ferred from'  the  provision  requiring  a  stop 
for  passengers  to  board  the. car.  Whatever 
the  relations  are  between  the  township  and 
company  under  the  statute  and  the  writing, 
and  whether  the  latter  constitutes  a  con- 
tract between  them  or  not.  and  what  rem- 
edies are  open  to  individuals,  the  township, 
or  the  state  for  noncompliance  with  the  con- 
ditions, and  whether  the  conditions  should 
receive  the  construction  claimed,  need  not  be 
considered  upon  this  question,  for  the  rea- 
son that  the  remedy  Invoked  here,  1.  e.,  man- 


damus, will  not  be  granted  where  It  will  do 
an  Injustice.  It  is  fairly  inferable  from  this 
record  that  the  running  of  limited  cars  is  in 
furtherance  of  a  service  demanded  by  and 
convenient  to  the  general  public  and  in- 
jurious to  no  one,  and  it  not  appearing  that 
the  11  local  cars  each  way  were  inadequate 
to  supply  the  demands  of  traffic,  there  is 
little  reason  for  compelling  the  crippling  or 
destroying  the  limited  service,  if,  indeed,  it 
were  necessary  to  hold  that  the  strict  terms 
of  the  writing  require  that  all  cars  be  stop- 
ped. Were  the  local  service  inadequate  to 
comply  with  the  condition,  we  might  be  call- 
ed upon  to  deal  with  some  of  the  questions 
indicated.  But  where,  as  in  this  case,  the 
effort  is  made  to  enforce  a  condition  strict- 
ly, and  unnecessarily,  and  against  the  public 
interest,  there  is  little  reason  for  depart- 
ing from  the  general  rule  that  a  mandamus 
being  a  discretionary  writ,  will  be  denied 
In  such  cases.  We  dte  some  of  the  cases 
supporting  this  rule:  People  ex  rel.  Board 
of  Water  Com'rs  V;  East  Saginaw,  33  Mich. 
164;  People  t.  State  Aud.,  42  Mich.  422,  4 
N.  W.  274;  Lamphere  v.  A.  O.  U.  W.,  47 
Mich.  429,  11  N.  W.  268;  Hale  v.  Risley,  69 
Mich.  596,  37  N.  W.  570;  Durand  v.  Ct  J.. 
76  Mich.  624,  43  N.  W.  583 ;  Tenant  v.  Crock- 
er, 85  Mich.  328,  48  N.  W.  677 ;  MacKinnon  v. 
Aud.  Gen.,  130  Mich.  552,  90  N.  W.  320. 
In  the  latter  case  we  held  that:  "Manda- 
mus Is  a  discretionary  writ,  and  will  not  is- 
sue unless  it  be  made  to  appear  that  Justice 
requires  It"  Per  Moore,  J.  In  O'Brien  v. 
Wayne  Circuit  Judge,  181  Mich.  67,  00  N. 
W.  680,  we  said  the  well-settled  rule  is  that 
mandamus  is  a  discretionary  writ,  and  will 
not  be  granted  where  abstract  Justice  does 
not  require  It  See,  also,  Fletcher  v.  Ct 
Judge,  136  Mich.  511,  09  N.  W.  748;  Wayne 
Road  Com'rs  v.  Aud.,  148  Mich.  255,  111  N. 
W.  901.  In  N.  X.  V.  Sec.  of  State,  150  Mich. 
197,  114  N.  W.  82,  It  was  said:  "Mandamus 
is  a  discretionary  writ  which  will  not  be 
awarded  in  all  cases  In  which  a  prima  fade 
lega,!  right  is  shown,  but  will  be  withheld 
whenever  the  public  interest  would  be  In- 
judiciously affected  by  Its  issuance,  or  there 
is  a  doubt  of  its  propriety."  Per  McAlvay, 
J.  See  cases  there  cited.  Elec.  Park  t.  CSt 
J.,  155  Mich.  640,  119  N.  W.  1005.  See  VU- 
lage  of  Excelsior  v.  M.  &  St  P.  Ry.  Co.,  106 
Minn.  407,  122  N.  W.  486,  24  L.  B.  A.  (N.  &) 
1035,  cited  by  counseL 

2.  Fares. 

We  are  asked  to  Issue  a  writ  of  manda- 
mus "commanding  respondent  to  cease  charg- 
ing" the  people  of  Ross  township,  In  excess 
of  2  cents  per  mile,  with  a  5-cent  minimum 
rate  for  each  passenger  carried  by  defendant 
on  Its  passenger  cars.  If  the  statute,  or  the 
conditions  under  which  the  road  from  Bat- 
tle ,Creek  to  Kalamazoo  was  built,  are  such 
as  to  require  the  respondent  to  furnish  to 
Its  passengers  over  the  Michigan  Traction 


Digitized  by 


Google 


Mldv) 


BOSS  TP.  V.  MICHIGAN  UKITED  BTS.  C30. 


861 


Company's  Jlne,  or  those  from  the  township 
of  Boss,  a  2-ceDt  rate  with  a  5-cent  minimum 
charge — and  it  is  not  Improbable  that  such, 
might  be  held  a  reasonable  construction — 
a  greater  charge  Is  nnlawful,  and  every  pas- 
senger is  entitled. to  ride  at  the  lawful  rate. 
In  several  cases  private  persons  have  been 
permitted,  by  an  action  In  justice  court,  to 
recover  back  money  paid  in  excess  of  lawful 
fares,  while  in  the  case  of  People  v.  D.  U. 
E.,  162  Mich.  460,  126  N.  W.  700,  127  N.  W. 
748,  prosecutions  and  convictions  under  an 
ordinance  of  the  city  of  Detroit  have  been 
aflSrmed,  and  we  have  reason  to  believe  that 
a  final  affirmance  of  such  cases  has  been 
followed  by  an  observance  by  the  respective 
defendants  of  the  rule  laid  down  in  such  ac- 
tions as  to  rates.  Kissane  v.  Detroit,  etc., 
By.,  121  Mich.  175,  70  N.  W.  1104;  Rice  v. 
Detroit,  etc..  By.,  122  Mich.  678,  81  N.  W. 
927,  48  L.  B.  A.  84 ;  Coy  v.  Detroit,  etc.,  By., 
125  Mich.  616,  K5  N.  W.  6;  Vining  v.  De- 
troit, etc.,  By.,  133  Mich.  640,  95  N.  "W.  642 ; 
Zagelmeyer  ▼.  C.  S.  &  M.  R.  Co.,  102  Mich. 
214.  60  N.  W.  436,  47  Am.  St  Bep.  614 ;  Peo- 
ple T.  D.  U.  B.,  162  Mich.  460,  125  N.  W. 
700;  People  ▼.  D.  U.  B.,  127  N.  W.  748. 

Mandamus  is  not  well  adapted  to  enforce 
the  right  of  a  citizen  to  a  given  rate,  for  If  a 
man  desires  to  travel  he  cannot  usually,  con- 
veniently, defer  his  trip  until  a  controversy 
about  rates  can  be  settled.  It  Is  easier  to 
pay  the  rate  and  sue,  or  refuse  to  pay  and 
be  put  oft  from  the  train,  and  sue  for  dam- 
ages, and  quite  as  effective.  In  some  cases 
mandamus  has  been  used  on  application  by 
the  city  authorities  to  compel  the  putting  on 
sale  tickets  In  compliance  with  ordinances 
of  snch  cities ;  and  In  one  case  this  was  done 
at  the  Instance  of  a  township  board,  no  anes- 
tion  being  raised  or  discussed  as  to  the 
right  of  the  board  to  ask  a  mandamus  to  the 
end  that  the  condition  as  to  rates  be  com- 
plied with.  Qross  Pt.  Township  v.  Bail- 
way,  146  Mich.  198,  109  N.  W.  258,  117  Am. 
St  Bep.  628.  Other  conditions  were  Involv- 
ed In  this  case. 

We  have  no  doubt  that  the  state  has  full 
power  through  its  Attorney  General  or,  per- 
haps, other  officers  to  enforce  the  compliance 
with  conditions  as  to  rates  by  proper  pro- 
ceedings. Whether  a  township  is  clothed 
with  such  authority  is  a  qnestlon  upon  which 
mncb  might  be  said.  But  whether  it  is  or 
not  It  Is 'dear  that  the  order  asked  for  in 
this  case  is  the  equivalent  of  an  injunction, 
and  a  mandamus  cannot  be  used  for  tujuno 
tlve  relief.  This  object  has  been  considered 
and  authorities  cited  in  the  recent  case  of 
Attorney  Oen.  v.  Common  Council  of  De- 
troit and  for  that  reason  the  subject  Is  not 
discussed  at  length  here.  The  effort  here  Is 
to  coounand  the  respondent  to  cease  charg- 
ing a  rate  which  is  merely  a  command  to 
not  charge  the  rate  hereafter,  and  that  is 
clearly  Injunctive  relief,  for  such  is  the  ex- 
act office  of  an  injunction.  Either  is  a  re- 
straining order. 


The  order  should  be  reversed,  and  the  writ 
denied. 

MOOB?],  BEOOKB,  and  STONE,  JJ.,  con- 
curred with  HOOKBB,  X 

BLAIR,  J.  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  HOOKEB,  and  I  there- 
fore proceed  to  state  briefly  the  grounds  of 
my  dissent 

The  Bemedy. 

In  considering  this  question.  It  is  to  be 
borne  In  mind  that  the  application  for  the 
writ  was  not  made  to  this  court,  but  to  the 
circuit  court  which  exercised  its  discretion 
In  favor  of  granting  the  writ  We  are  asked 
to  review  the  action  of  the  circuit  court  upon 
certiorari  and  are  not  called  upon  to  exercise 
our  discretion,  but  so  far  as  this  aspect  of 
the  matter  Is  concerned,  to  determine  wheth- 
er the  circuit  judge  abused  his  discretion. 
In  my  opinion,  however,  the  writ  of  manda- 
mns  was  the  appropriate  and  the  only  ade- 
quate remedy.  Orosse  Polnte  Township  v. 
Det,  etc.,  By,  130  Mich.  363,  90  N.  W.  42, 
This  case  Is  on  all  fours  with  the  present 
case,  and  the  question  of  the  remedy  was  ex- 
ivessly  raised,  considered,  and  determined. 
The  Grosse  Polnte  Case  was  followed  In 
West  Bloomfleld  Tp.  ▼.  Bailway,  146  Mich. 
198,  109  N.  W.  258,  117  Am.  St  Bep.  628,  a 
case  which  is  also  precisely  In  point  It  is 
said,  however,  that  the  Grosse  Polnte  Case  Is 
expressly  rested  upon  Lansing  v.  Bailway 
Co.,  109  Mich.  123,  66  N.  W.  949,  which  was 
overruled  by  Insurance  Co.  v.  Circuit  Judge, 
112  Mich.  270,  70  N.  W.  682.  It  would  seem 
more  logical  to  hold  that  when  the  court  fol- 
lowed the  Lansing  Case  it  overruled  the  case 
in  112  Mich.,  70  N.  W.,  If  the  two  cases  are 
irreconcilable  and  cannot  stand  together.  I 
think,  however,  that  there  is  no  repugnancy 
between  the  two  cases.  In  the  Lansing  Case 
it  was  held  that  a  plain  legal  duty  imposed 
upon  a  street  railway  company  by  law  In  fa- 
vor of  a  municipality  is  enforceable  by  manda- 
mus. In  the  case  in  112  Mich.,  70  N.  W.,  it  was 
sought  to  compel  a  circuit  Judge  to  dismiss  a 
suit  for  want  of  proper  service  of  a  sum- 
mons. It  was  held,  as  fairly  stated  in  the 
headnote:  "Elxcept  in  cases  where  delay  is 
calculated  to  produce  Injury,  mandamus  will 
not  issue  to  control  the  action  of  the  circuit 
Judge  If  the  aggrieved  party  has  a  remedy  by 
appeal  or  writ  of  error."  The  same  Justices 
who  sat  in  that  case  participated  in  the  deci- 
sion of  the  Grosse  Polnte  Case,  with  the  ex- 
ception of  Justice  Long.  It  is  apparent  I 
think,  that  the  court  regarded  the  Lansing 
Case  as  stating  the  law  In  this  state  since 
the  adoption  of  the  rule  stated  in  112  Mich., 
70  N.  W.,  and  as  distinguishable  from,  and  in 
i^o  wise  affected  by,  that  case.  I  therefore 
regard  this  question  as  conclusively  settled 
by  our  own  decisions.  See,  also.  La  Grange 
V.  State  Treasurer,  24  Mich.  468;  Tawas, 
etc.,  R.  R.  Co.  V.  Cix.  Judge,  44  Mich.  479.  7 
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N.  W.  65;  Sayera  t.  And.  Gen.,  121  Mich. 
259,  9Z  N.  W.  1045;  MerrlU,  MancUunuB,  {  27; 
26  <Jyc.  172b. 

The  Relief. 

It  Is  eetabllshed  by  the  pleadings  and  tbe 
stipulation,  as  to  the  facts,  that  the  railway 
through  the  township  of  Ross  Is  but  a  por- 
tion of  a  continuous  line  between  Battle 
Creek  and  Kalamazoo.  "That  under  the 
franchise,  Exhibit  A,  the  Michigan  Traction 
and  respondent's  road  extended  from  Kala- 
mazoo, Michigan,  through'  Ross  township 
east  as  far  as  Battle  Creek,"  etc.  "That  dur- 
ing the  time  that  said  line  of  road  was  oper- 
ated by  said  Michigan  Traction  Company  in 
said  township,  it  stopped  the  passenger  cars 
wUch  were  operated  by  it  at  any  point  with- 
in said  township  which  was  designated  by  a 
sign,  and  did,  when  so  hailed  by  said  people, 
permit  them  to  board  the  cars  at  said  points 
and  in  every  instance,  when  requested  to  do 
so,  permitted  people  who  were  on  its  cars  to 
alight  therefrom,  and  stopped  Its  cars  to  per- 
mit them  to  do  so  at  any  point  in  said  town- 
ship." "And  respondent  did  likewise  up  to 
and  Including  November  21,  1907,  when  It 
first  commenced  to  operate  limited  cars  with- 
in said  township." 

The  Rate  of  Fare. 

Section  20  of  the  statutory  contract  pro- 
vides: "Said  comi>any,  its  successors  and  as- 
signs, shall  not  charge  more  than  two  (2) 
cents  per  mile  fOr  each  passenger  carried, 
provided,  however,  that,  no  single  fare  shall 
be  less  than  five  (5)  cents." 

The  line  constructed  In  the  township  of 
Ross  under  the  franchise  was  not,  and  never 
was  Intended  to  be,  a  complete  electric  line, 
but  only  a  small  portion  of  a  complete  line 
between  Battle  Creek  and  Kalamazoo.  The 
franchise  granted  by  every  township  and  vil- 
lage between  Battle  Creek  and  Kalamazoo 
contained  the  same  limitation  as  to  the 
charge  per  mile,  and  a  uniform  rate  prevail- 
ed therefore  throughout.  The  provision  Is 
general  in  its  terms;  the  township  had  au- 
thority to  contract  for  a  uniform  rate  over 
the  entire  line;  the  language  of  the  provi- 
sion is  not  limited  to  the  township,  but  ap- 
pears fo  extend  to  the  entire  line,  and  was 
construed  by  the  Michigan  Traction  Com- 
pany and  respondent  for  10  years  to  apply  to 
the  entire  line.  The  construction  which  the 
company  Itself  has  placed  upon  the  contract 
Is  entitled  to  weight.  Rice  v.  Detroit,  ete, 
Ry.,  122  Mich.  677,  81  N.  W.  927,  48  I*  R.  A. 
84.  And  "The  terms  of  the  franchise  must 
be  construed  strictly  against  the  respondent." 
West  Bloomfleld  Tt?.  v.  Railway,  146  Mich. 
198,  109  N.  W.  258,  117  Am.  St  Rep.  628; 
People  V.  Det,  etc.,  Ry.,  127  N.  W.  748.  I 
think  the  drcnlt  Judge  properly  held  that 
'the  respondent  was  not  entitled  to  charge  a 
10-cent  fare  for  the  three-mile  ride  from  the 
waiting  room  in  Bedford  township  to  the 
village  of  Augusta  in  Ross  township. 


The  Stoppage  of  Can  on  Signal. 

"The  cars  of  said  railway  shall  be  run  as 
often  as  traffic  demands  and  business  war- 
rants and  said  can  shall  stop  at  any  point 
along  such  line  when  they  are  hailed  by  peo- 
ple who  desire  to  get  on."  I  regard  the  lan- 
guage "as  traffic  demands  and  business  war- 
rants" as  referring  to  the  traffic  and  busi- 
ness of  the  line  contemplated  when  the  fran- 
chise was  granted,  viz.,  between  Battle  Creek 
and  Kalamazoo.  As  heretofore  remarked, 
the  company  was  engaged  In  obtaining  a  con- 
tinuous franchise  for  the  purpose  of  operat- 
ing a  continuous  Une  of  railway,  as  well  un- 
derstood by  the  municipalities  granting  the 
franchises,  and  such  franchises  should  be 
construed  with  reference  to  that  fact.  Al- 
though this  provision  is  to  be  strictly  con- 
strued against  respondent  and  in  favor  of 
relator,  sncb  construction  should  be  reason- 
able. In  my  opinion,  the  term  "the  cars  of 
said  railway"  refers  to  the  cars  performing 
the  nsual  service  contemplated  when  the  con- 
tract was  entered  into,  and  not  to  the  cars 
introduced  10  years  later  to  perform  a  serv- 
ice not  contemplated,  and  which  could  not  be 
performed  at  all,  if  the  cars  were  required  to 
stop  wherever  haUed.  By  repeated  decisions 
of  this  court,  it  has  been  held  that  such  pub- 
lic franclilses  create  relations  in  the  nature 
of  contractual,  and  that  such  statutory  con- 
tracts are  enforceable  In  the  courts.  De- 
troit V.  Railway  Co.,  95  Mich.  456,  64  N.  W. 
958,  20  U  R.  A.  79,  85  Am.  St  Rep.  580; 
Lansing  v.  Railway  Go.,  109  Mich.  128,  66  N. 
W.  949;  Klssane  v.  Det,  etc,  Ry.  Co.,  121 
Mich.  176,  79  N.  W.  1104;  Rice  v.  Railway 
Co.,  122  Mich.  677,  81  N.  W.  927,  48  L.  R.  A. 
84;  Coy  v.  Railway  Co.,  125  Mich.  616,  85  N. 
W.  6;  Vlning  v.  Railway  Co.,  133  Mich.  539, 
95  N.  W.  542;  Grosse  Pointe  v.  Railway  Co., 
130  Mich.  363,  90  N.  W.  42;  West  Bloomfleld 
V.  Railway  Co.,  148  Mich.  198,  109  N.  W.  258. 
117  Am.  St  Rep.  628;  Monroe  v.  Det,  etc., 
Ry.  Co.,  148  Mich.  816,  106  N.  W.  704.  The 
carefully  drawn  resolution  granting  the  fran- 
chise and  accepted  by  respondent,  and  the  ef- 
fort to  enforce  it  evidence  to  my  mind  a 
commendable  effort  on  the  part  of  the  town- 
ship board  to  protect  the  interests  of  the 
township  in  the  flrst  Instance,  and  after- 
wards to  protect  their  rights  under  the  fran- 
chise agreement  when  Invaded,  in  the  opin- 
ion of  the  board  and  their  legal  advisers. 

Since  writing  the  foregoing,  the  opinion  of 
Mr.  Justice  HOOKER  has  been  revised,  and  it 
Is  now  said,  among  other  things,  that  relator 
is  seeking  injunctive  relief,  which  is  not  per- 
missible in  this  form  of  action.  I  do  not 
regard  this  objection  as  tenable.  The  es- 
sence of  this  proceeding  is  the  compulsion  of 
defendant  to  observe  and  comply  with  the 
terms  of  its  franchise;  to  fix  rates  of  fare 
in  accordance  with  Its  provisions.  In  the 
West  Bloomfleld  Case,  supra,  the  defendant 
railway  was  charging  35  cents  fare  instead 
of  25  cents  as  required  by  its  franchise,  and 
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the  writ  was  Issued  to  compel  It  to  charge 
the  franchise  rate,  although  this  necessarily 
Implied  that  It  should  not  charge  the  higher 
rate. 

The  writ  of  mandamus  as  granted  was  too 
far  reaching.  Applying  to  the  line  between 
Battle  Greek  and  Kalamazoo,  as  limited  by 
this  opinion,  the  order  la  affirmed. 

OSTRANDER,  C.  J.,  and  BIRD  and  Mo- 
AL.VAY,  JJ.,  concurred  with  BLAIR,  J. 


DENNY  r.  CHICAGO,  K.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Iowa.     Bilarch  15,  1911.) 

1.  Cabbikbs  ({  282*)— Tbespassebs— Fraud— 
Injubies— Gabe  Required. 

Plaintiff  proposing  to  make  a  trip  over 
defendant's  railroad,  a  pass  for  a  part  of  the 
distance  .was  obtained  for  ber  by  an  acquaint- 
ance who  falsely  represented  that  she  was  his 
sister.  Plaintiff,  with  knowledge  of  the  fraud, 
used  the  pass,  changing  her  name  to  carry  out 
the  misrepresentation,  and  while  riding  on  the 
return  coupon  of  the  pass  was  injured  in  a 
collision  due  to  a  misplaced  switch.  Beld, 
that  plaintiff  was  a  trespasser,  as  to  whom  the 
carrier  was  only  bound  to  refrain  from  a  will- 
ful or  wanton  Injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1107;    Dec.  Dig.  i  282,*] 

2.  Negugence  (S   13*)— Deobees  or  Negli- 
gence. 

In  Iowa  actionable  negligence  does  not  de- 
pend on  its  degree,  and  the  differentiation  Into 
gross,  ordinary,  and  slight  negligence  means 
little  more  than  a  matter  of  comparative  em- 
phasis in  the  discussion  of  testimony. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  pig.  S  15;    Dec.  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  4743-4763;   vol.  8,  pp.  772»-7731.] 

3.  Cabbiebs  (S  sis*)- Injubt  to  Tbespass- 
EBS— Willful  Injubt— Misplaced  Switch. 

Proof  that  a  trespasser  on  a  railroad  train 
was  injured  in  a  collision  caused  by  a  misplac- 
ed switch  showed  ordinary  negligence  only, 
and  not  a  willful,  wanton,  or  reckless  injary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  318.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; R.  P.  Howell,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injury  suffered  by  plaintiff's  minor 
daughter.  There  was  a  directed  judgment 
and  verdict  for  defendant  Plaintiff  appeals. 
Affirmed. 

Wade,  Dutcher  &  Davis,  for  appellant 
Carroll  Wright  J.  L.  Parrlsh,  and  H.  G. 
Wall^er,  for  appellee. 

WEAVER,  J.  At  the  time  of  the  injury  in 
question,  Ruth  Denny  was  a  girl  about  15 
years  of  age.  In  August  of  1907  she  was  liv- 
ing at  Cedar  Rapids  In  this  state,  but  was 
contemplating  a  visit  to  St  liOnis,  Mo.  She 
was  acquainted  with  one  B.  W.  Penny,  who 
was  then  an  employ^  of  the  defendant  rail- 
way company.  On  learning  of  Miss  Denny's 
proposed   trip,   he  undertook   to  assist  her 


by  procuring  a  pass  for  her  over  defendant's 
line  as  far  as  Peoria,  111.,  and  retnm.  This 
he  accomplished  by  representing  to  the  Com- 
pany that  the  person  who  was  to  use  the 
transportation  was  his  sister.  The  pass  was 
made  out  to  "Ruth  Penny,"  Instead  of  the 
girl's  true  name,  Ruth  Denny,  and  she  was 
therein  described  as  the  sister  of  the  em- 
ploy£.  This  pass  was  honored  by  defendant 
on  the  outgoing  trip  from  Cedar  Rapids  to 
Peoria.  Returning  from  St.  Louis,  the  girl 
boarded  defendant's  train  at  teorla  for  the 
completion  of  her  journey  home.  She  pur- 
chased no  ticket  but  relied  upon  the  return 
coupon  of  said  pass  as  the  voucher  or  au- 
thority for  such  transportation.  At  Rock 
Island,  through  the  mistake  or  negligence  of 
an  employ^  of  the  company  In  misplacing  a 
switch,  a  freight  train  moving  through  the 
yards  was  brought  into  collision  with  the 
passenger  train  on  which  the  young  lady 
was  riding,  and  In  the  crash  thus  occasioned 
she  was  severely  Injured.  It  is  for  the  in- 
juries so  sustained  the  father  seeks  a  recov- 
ery of  damages  in  this  action. 

At  the  close  of  the  testimony  on  part  of 
the  plaintiff,  defendant  moved  for  a  directed 
verdict  in  its  favor  on  grounds  which  may 
be  stated  as  follows:  (1)  It  is  admitted  that 
plaintiff's  daughter  was  a  trespasser  who 
had  obtained  access  to  the  train  by  fraud 
and  deceit  and  the  relation  of  passenger  and . 
carrier  did  not  arise  between  the  parties.  (2) 
That  there  Is  no  evidence  to  show  negligence 
or  failure  of  duty  on  the  part  of  the  com- 
pany with  respect  to  the  said  Ruth  Denny. 
Still  other  grounds  are  assigned;  but  we 
shall  have  no  occasion  to  consider  them.  The 
motion  was  sustained,  and  from  the  judg- 
ment for  the  defendant  upon  the  directed 
verdict  this  appeal  has  been  prosecuted. 

If  we  correctly  interpret  the  position  taken 
by  appellant's  counsel,  they  do  not  question 
the  general  rule  that  one  who  by  fraud  and 
false  representations  gains  access  to  a  rail- 
way car  for  the  purpose  of  obtaining  car- 
riage or  transportation  without  paying  there- 
for is,  in  the  legal  acceptance  of  the  term,  a 
trespasser,  and  as  such  is  not  entitled  to 
the  same  protection  which  a  passenger  may 
demand  at  the  hands  of  a  carrier.  It  is 
said,  however,  that  one  who,  being  supplied 
with  a  void  or  insufficient  ticket  takes  pas- 
sage upon  a  car  believing  In  good  faith  that 
he  is  entitled  to  ride^  is  at  most  a  merely 
technical  trespasser,  and  is  entitled  to  a 
reasonable  degree  of  care  and  protection  by 
the  carrier,  and  that  In  no  event  can  such 
carrier  knowingly,  wantonly,  or  recklessly 
kill  or  Injure  one  who  is  riding  upon  Its 
train,  and  then  be  heard  to  excuse  such 
wrong  by  saying  that  the  injured  person  was 
a  trespasser.  Numerous  cases  are  called  to 
our  attention  and  discussed  by  counsel  on 
both  sides.     The  subject  is  an   interesting 
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one,  and  cases  can  easily  be  Imagined  where 
an  extreme  application  of  the  rule  of  liabil- 
ity ^n  one  hand  or  nonliability  on  the  other 
would  produce  grossly  unjust  results.  But, 
assuming  for  our  present  purposes  the  entire 
correctness  of  the  main  propositions  of  law 
advanced  in  support  of  the  appeal,  we  think 
it  very  clear  that  the  record  fails  to  make  a 
case  against  the  defendant  Counsel  say 
that  Miss  Denny  "was  not  a  trespasser  ta 
the  ordinary  sense  of  the  term.  She  was 
-riding  on  the  train,  riding  in  good  faith  but 
technically  ui)on  an  illegal  contract"  The 
statement  does  not  fairly  reflect  the  testi- 
mony. The  young  lady  was  not  a  mere 
thoughtless  child.  She  was  not  herself  de- 
ceived as  to  the  nature  of  the  transaction. 
She  knew  that  she  had  been  falsely  repre- 
sented to  the  company  as  the  sister  of  the 
employ^  Penny,  and  thereby  the  pass  had 
been  procured.  To  carry  out  the  deception 
and  secure  the  passage  to  Peoria  and  return, 
she  assumed  and  used  the  name  written  up- 
on the  pass.  When  taken  to  the  hospital 
after  her  Injury,  she  gave  the  name  on  the 
pass  as  her  own,  and  later  when  Penny  came 
to  the  hospital  to  see  her  she  Introduced  him 
to  others  as  her  brother.  Of  this  Incident 
she  says:  "I  did  it  on  account  of  having 
this  pass  that  wasn't  Intended  for  me.  I 
knew  the  pass  wasn't  intended  for  me,  and 
that  I  didn't  have  any  right  to  ride  on  it." 
'  She  was  not  therefore  one  who  boards  a 
train  in  good  faith  and  rides  thereon  in  the 
honest  belief  that  she  may  rightfully  do  so. 
We  need  not  stop  to  consider  to  what  ex- 
tent, if  at  all,  her  conduct  indicates  moral 
obliquity.  It  is  sufficient  that  she  knew  the 
pass  had  been  procured  by  fraud  and  con- 
cedes that  she  used  it  in  fraud.  She  was 
clearly  and  admittedly  a  conscious  trespass- 
er, and  as  such,  even  upon  counsel's  own 
statement  of  the  law,  plaintiff  was  entitled 
to  go  to  the  Jury  only  upon  the  theory  that 
the  evidence  would  Justify  the  Jury  in  find- 
ing defendant  guilty  of  "recklefoness,  will- 
fulness, wantonness,  and  gross  negligence." 
Such  a  case  is  not  made. 

The  statement  in  appellant's  brief  that  the 
evidence  was  such  as  to  entitle  him  "to  go  to 
the  Jury  as  to  whether  or  not  the  employe 
of  the  company  did  not  willfully  and  infen- 
tlonally  produce  a  collision  there  that  night" 
finds  its  Justification  in  the  heat  of  debate 
rather  than  in  the  cold  nnlmaglnatlve  record. 
The  collision  of  the  trains  was  not  of  unus- 
ual or  remarkable  character.  It  would  per- 
haps not  be  an  extreme  statement  to  say 
that  its  happening  was  of  itself  evidence  of 
negligence  as  to  one  occupying  the  relation 
of  passenger;  but  there  Is  an  utter  lack  of 
circumstances  to  Justify  the  conclusion  that 
the  act  or  omission  which  brought  it  about 
was  wanton,  willful,  or  Intentional.  So  Icmg 
as  men  are  human  they  will  make  mistakes 


and  at  times  be  guilty  of  carelessness.  Few, 
however,  are  so  base  or  so  lacking  in  decent 
regard  for  human  life  as  to  wllUulIy  or  wan- 
tonly do  or  omit  an  act  of  duty  by  which 
death  or  disaster  to  others  may  reasonably 
be  expected  to  follow,  and,  in  the  absence  of 
other  facts  pointing  to  such  conclusion,  nei- 
ther court  nor  Jury  should,  from  the  mere 
fact  that  an  injury  has  been  negligently  oc- 
casioned, assume  to  characterize  the  conduct 
of  the  negligent  person  as  willful  or  wantoa 
Accidents  from  misplaced  switches  have  at 
times  marked  the  history  of  railroading  from 
Its  beginning.  It  Is  scarcely  to  be  expected 
that  the  time  will  ever  come  when  they  will 
be  wholly  unknown.  The  responsibility  Just- 
ly attaching  to  a  railway  company  for  the 
unfortunate  result  of  such  mishaps  is  suffi- 
ciently heavy  without  Imposing  on  it  or  its 
employes  any  presumption  of  intenUcmal  or 
willful  wrong,  nor  should  such  finding  be 
indulged  or  allowed  save  upon  evidence  more 
tangible  than  mere  conjecture.  Without  tak- 
ing time  to  detail  the  stories  told  by  the  sev- 
eral witnesses,  we  have  to  say  they  disclose 
nothing  whatever  on  which  a  finding  that 
any  employ^  who  was  in  any  manner  respon- 
sible for  this  collision  was  actuated  by  mal- 
ice or  willfulness  or  wantonness  could  be 
sustained  by  the  court 

Counsel  make  frequent  use  of  the  phrase 
"gross  negligence"  in  their  discussion  of 
this  case.  In  this  state,  as  Is  well  known, 
the  actionable  character  of  negligence  Is  not 
dependent  upon  its  "degree,"  and  the  an- 
cient ditrerentiation  into  "gross,"  "ordinary," 
and  "slight"  has  come  to  mean  little  more 
than  a  matter  of  comparative  emphasis  in 
the  discussion  of  testimony.  Nowhere  in  our 
own  cases  is  any  rule  announced  to  the  effect 
that  "gross  negligence"  on  the  part  of  the 
carrier  is  sufficient  ground  for  an  action  by 
a  trespasser  injured  in  course  of  transporta- 
tion fraudulently  procured.  It  has  frequent- 
ly been  said  that  when  the  presence  of  the 
trespasser  is  known  to  the  company  or  Its 
employes,  or  when  the  circumstances  are 
such  that  we  may  reasonably  infer  such 
knowledge,  it  owes  him  the  duty  not  to  run 
him  down  or  otherwise  wantonly  or  reckless- 
ly injure  him;  that  this  rule  Is  open  to  some 
breadth  of  construction  according  to  the 
circumstances  calling  for  its  application  may 
t>e  admitted.  It  may  be  conceded  that  the 
railway  company  through  its  conductor  knew 
the  girl  was  on  the  train.  It  did  not  know, 
nor  is  there  evidence,  that  any  of  its  em- 
ployes knew  of  the  peril  to  which  she  was 
exposed  in  time  to  avoid  a  collision  or  to 
remove  her  to  a  place  of  safety. 

There  was  no  tenable  theory  on  which  to 
submit  the  issues  to  a  jury,  and  the  court 
properly  directed  a  verdict. 

Affirmed, 
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SCHMIDT  T.  SCHMIDT. 
(Sapreme  Court  of  Iowa.     March  14,  1911.) 

1.  TBCBTB  (f  110*)— CONSTBUCTIVE  TBUST— 
BUBDBN  OF  PBOOfi— RELATIOKS  OF  TBOST 
AND    CONUDKKCB— BVIDBNCE. 

Evidence,  in  a  suit  to  have  a  constructive 
trust  declaied  in  part  of  the  proceeds  of  land 
sold  by  defendant,  on  the  ground  that  plain- 
tiff's conveyance  to  defendant,  his  mother,  of 
bis  interest  in  such  land,  title  to  which  was 
held  by  his  father,  when  he  died,  intestate,  was 

firocuKd  by  fraud  and  undue  influence,  held 
nsufficient  to  show  such  relation  of  special 
trust  and  confidence  between  the  parties,  and 
sucli  ignorance  on  the  part  of  plaintiS  of  his 
rights,  as  heir  of  his  father,  as  to  put  on  de- 
fendant the  burden  of  showing  good  faith  in 
the  transaction. 

.  (Ed.  Note.— For  other  cases,  see  Tmsts,  Dec. 
Dig.  i  110.*] 

2.  TbUBTS  (I  110*)— COKBTBUOnVB  Tbust— 
EVIDENOK   OF   B'BAUD. 

Evidence,  in  a  suit  to  have  a  constructive 
trust  declared  in  part  of  the  proceeds  of  land 
sold  by  defendant,  on  the  ground  that  plain- 
tiCTs  conveyance  to  defendant,  his  mother,  for 
the  recited  consideration  of  $1  and  love  and 
affection,  of  his  interest  in  anch  land,  title  to 
which  was  held  by  his  father,  when  he  died, 
intestate,  was  procured  by  fraud,  held  insuffi- 
cient to  meet  the  burden  on  plaintiff  of  over- 
coming the  presumption  that  be  made  the  deed 
for  the  purposes  therein  expressed,  and  show- 
ing that  he  was  induced  to  its  execution  by 
fraud. 

[Ed.  Note.— For  other  cases,  se6  Trusts,  Dec. 
Dig.  i  110.*] 

Appeal  from  District  Court,  Butler  Coun- 
ty;    J.  F.  Clyde,  Judge. 

Action  In  equity  for  an  accounting.  De- 
cree for  plaintiff,  and  defendant  api)eals. 
Tbe  opinion  states  the  material  facts.  Re- 
versed and  remanded. 

Ward  &  Williams  and  Edwards  &  Gregory, 
for  appellant  C.  L.  Hays  and  W.  T.  Evans, 
for  appellee. 

WEAVER,  J.  Carl  Schmidt,  husband  of 
appellant  and  father  of  plaintiff,  died  intes- 
tate October  29,  1891.  At  the  time  of  his 
death  be  held  the  title  to  160  acres  of  land, 
on  which  he  resided  with  his  family,  and  an 
additional  timber  or  brush  tract  of  9  acres. 
His  surviving  family  consisted  of  the  de- 
fendant, his  widow,  and  six  children — Chris- 
tian, Albert,  Carl,  August,  Herman,  and  Car- 
oline. Ihe  family  continued  to  reside  on 
the  farm  for  some  years,  tbe  number  di- 
minishing as  tbe  older  children  went  out  to 
make  homes  for  themselves.  On  January  23, 
1900,  the  four  older  children.  Christian,  Al- 
bert, Carl,  and  August,  describing  themselves 
as  four  of  the  six  heirs  at  law  of  Carl 
Schmidt,  deceased,  and  owners  each  of  an 
tmdivlded  one-ninth  of  the  land,  united  In 
making  a  warranty  deed  to  their  mother  of 
their  several  interests  in  the  farm  tract  of 
160  acres  above  mentioned  for  the  expressed 
<wn8ideratlon  of  $1  and  love  and  affection. 
This  land  the  mother  continued  to  use,  oc- 
eapy,  and  control  either  In  person  or  by  ten- 


ant until  tbe  year  1907,  when  she  sold  It  for 
$14,500.  The  nine-acre  tract  was  sold  Feb- 
ruary 14,  1904;  the  defendant  and  her  chil- 
dren uniting  In  the  conveyance.  The  money 
received  on  this  sale,  $285  less  certain  ex- 
penses attending  the  perfecting  of  the  title, 
was  retained  by  defendant.  Soon  after  the 
death  of  her  husband,  defendant  was  ap- 
pointed administratrix  of  his  estate.  At  the 
January  term,  1902,  of  the  Hardin  conn^ 
district  court,  after  due  notice  to  the  plain- 
tiff, she  made  her  final  report,  which  was 
duly  approved,  and  she  was  ordered  dis- 
charged. This  action  was  begnn  April  Itf, 
1909.  In  his  pleadings  plalntlfl  alleges.  In 
substance,  that  he  Inherited  from  his  father 
an  equal  one-ninth  part  In  the  lands  above 
mentioned  as  well  as  In  the  personal  estate; 
that  by  reason  of  his  youth  and  Inexperience 
he  was  not  aware  of  his  rights  In  the  prem- 
ises ;  that  his  mother  at  all  times  studiously 
withheld  and  concealed  from  him  all  knowl- 
edge and  information  that  he  was  entitled  to 
share  In  said  estate;  that  very  soon  after 
he  arrived  at  his  majority,  being  still  Ig- 
norant of  his  said  rights,  and  defendant 
still  withholding  and  concealing  said  infor- 
mation, he  was  led  by  her  to  unite  In  the 
conveyance  of  January  23,  1900,  to  which 
reference  has  been  made ;  but  that  In  mak- 
ing the  same  he  supposed  It  to  be  some  mere 
matter  of  form  and  did  not  suppose  or  know 
that  he  was  deeding  away  any  valuable  right 
or  Interest  He  further  alleges  that  up  to 
said  date  he  had  been  a  member  of  defend- 
ant's family  relying  and  depending  on  her 
for  guidance,  advice,  and  direction,  and  that 
she  took  advantage  of  this  confidential  rela- 
tion and  of  his  confidence  In  her  to  obtain 
this  conveyance  of  his  share  in  his  father's 
estate  without  good  or  valuable  considera- 
tion. In  a  second  count  of  his  i)etitlon,  he 
alleges  that  for  15  years  his  mother  had  re- 
ceived and  enjoyed  the  use,  rents,  and  prof- 
its of  the  land  of  which  his  father  bad  died 
seised,  and  asks  for  an  accounting  thereof 
and  that  he  be  allowed  to  recover  a  one- 
ninth  part  with  Interest  at  annual  rests.  In 
a  third  count,  he  charges  that  defendant  nev- 
er properly  accounted  for  the  personal  prop- 
erty coming  int*  her  hands  as  administra- 
trix of  his  father's  estate,  and  for  his  share 
in  such  property  he  also  asks  a  recovery. 
In  a  fourth  count  he  alleges  a  sale  of  tbe 
nine-acre  tract  of  land  and  demands  his 
equal  one-ninth  share  of  the  proceeds.  The 
defendant  denies  all  plaintiff's  allegations  of 
wrong,  fraud,  and  concealment  on  her  part. 
She  alleges  that  at  the  date  of  her  husband's 
death  the  plaintiff  was  nearly  16  years  of 
age,  and  admits  that  he  inherited  a  one-ninth 
share  in  the  estate  of  Carl  Schmidt  deceas- 
ed, subject  to  the  debts  and  Incumbrances 
chargeable  thereon.  She  further  alleges  that 
at  the  date  of  her  husband's  death  he  was 
indebted  for  the  full  amount  of  the  purchase 
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price  of  the  land  then  held  in  hia  name; 
that  the  six  children  of  their  marriage  were 
then  all  minors ;  that  she  thereupon  took  np 
the  burden  of  caring  for  her  children  and 
paying  for  the  land,  and  succeeded  in  doing 
80;  and  that  the  subsequent  conveyance  of 
the  title  to  her  was  made  and  executed  by 
her  children  without  fraud  or  undue  influ- 
ence and  with  full  knowledge  of  the  nature 
and  legal  effect  of  the  transaction.  She  also 
pleads  the  statute  of  frauds  and  the  statute 
of  limitations,  as  well  as  her  settlement  and 
discharge  as  administratrix  of  the  estate. 
The  trial  court  found  the  evidence  sufficient 
to  impress  the  proceeds  of  the  sale  of  the 
land  in  the  hands  of  the  defendant  with  a 
constructive  trust  in  favor  of  plaintiff  to  the 
amount  of  $1,650,  for  which  sum  a  personal 
judgment  was  rendered. 

As  will  be  seen,  the  case  presents  practical- 
ly the  aspect  It  would  bear  if  the  mother  had 
not  disposed  of  the  land  and  the  son  was  In 
court  asking  to  have  his  conveyance  to  her 
set  aside  for  fraud  or  undue  influence  in  its 
procurement.  The  conveyance  is  admitted, 
and,  in  order  to  avoid  it,  the  burden  is  up- 
on the  grantor  to  clearly  establish  the  al- 
leged fraud,  or  to  show  such  relation  of  trust 
and  confidence  between  himself  and  the  gran- 
tee that  equity  will  cast  upon  her  the  bur- 
den of  showing  the  good  faith  of  the  transac- 
tion. Perceiving  the  force  of  this  suggestion, 
appellee  alleges  in  his  petition,  and  hia  coun- 
sel assert  in  argutnent,  that  almost  as  soon 
as  he  arrived  at  age,  and  whUe  he  was  still 
a  member  of  the  family  and  under  the  imme- 
diate influence  and  control  of  the  appellant, 
and  in  ignorance  of  his  rights,  she  procured 
the  deed  from  him  without  consideration. 
Assuming,  without  deciding,  that  this  claim. 
If  true,  discloses  a  relation  of  trust  and  con- 
fidence which  would  require  defendant  to 
prove  the  good  faith  of  the  transaction,  the 
fact  of  the  age  of  the  appellee  at  the  date 
of  the  deed  becomes  one  of  material  con- 
sideration. Unfortunately  the  record  in  this 
respect  is  confusing.  In  one  place  plaintiff 
is  made  to  say  that  he  was  bom  December 
1,  1872,  and  if  this  be  correct  he  was  at  least 
27  years  old  when  he  made  the  deed.  In  the 
list  of  heirs  of  Carl  Schmidt*  deceased,  filed 
in  the  probate  records  December  12,  1891, 
bis  age  is  given  at  15  years,  which  would 
show  hia  age  at  the  date  of  the  deed  to  be 
over  23  years.  Again  he  testified  that  when 
hia  father  died  in  October,  1891,  he  was  14 
years  old.  Thia,  if  literally  true,  would 
show  his  age  when  he  executed  the  deed- to 
have  been  at  least  22  years  and  3  months. 
Our  own  conclusion  from  the  record  is  that 
he  was  10  years  old  December  1,  1891,  which 
would  fix  his  age  when  be  conveyed  the  land 
at  something  more  than  23  years,  or  over  2 
years  after  he  had  reached  his  majority.  It 
seems  to  us  perfectly  clear  that  at  this  date 
he  had  been  completely  emancipated  from 
parental  control,  and  that  there  is  an  entire 
absence  of  evidence  fairly  tending  to  show 


the  existoice  of  any  rdatlon  of  special  tmat 
and  confidence  between  the  parties  not  ordi- 
narily existing  between  mother  and  adult 
son,  or  that  appellant  then  had  or  exercised 
over  appellee  such  dominating  influence  that 
her  acceptance  of  a  deed  from  him  imposes 
upon  her  the  burden  of  negativing  fraud. 
On  the  contrary,  it  appears  that  beginning 
when  he  was  18  or  19  years  of  age  appellee- 
began  taking  employment  tn  the  service  of 
neighboring  farmers,  and,  that  while  he  plac- 
ed a  large  share  of  his  earnings  in  the  hands- 
of  his  mother,  this  was  repaid  to  him  when 
he  reached  his  majority  and  began  life  for 
himself  upon  a  rented  farm  which  he  con- 
ducted on  his  own  account  for  a  term  of  five 
years.  At  the  end  of  this  period,  he  had  by 
his  industry  and  thrift  accumulated  a  good 
supply  of  horses,  mules,  and  cattle  and  $1,- 
500  in  money,  which  in  the  year  1904  or  1905 
he  removed  to  South  Dakota,  where  he  pur- 
chased a  farm  and  still  resides.  It  1?  trae^ 
that  he  testifies  to  the  extent  of  his  confi- 
dence in  his  mother,  and  that  he  relied  upon 
her  direction  and  advice  in  his  buBiness  and 
personal  afibtlra;  but  the  facts  and  circum- 
stances which  he  details  show  nothing  more 
than  that  this  woman,  with  the  instinct  and 
the  affection  of  a  mother,  manifested  a  con- 
tinuing interest  in  her  son  and  his  affairs. 
made  a  home  for  him  whenever  he  returned 
to  the  shelter  of  the  parental  roof,  mended 
his  clothes,  and  attended  to  his  personal 
wants  and  comforts.  If  these  things  are  to 
be  stored  up  in  the  memory  of  a  child  only 
as  evidence  of  a  deep  design  on  the  part  of 
the  mother  who  gave  him  birth  to  defraud 
ber  own  offspring,  then  indeed  are  the  sor- 
rows of  maternity  multiplied  beyond  power 
of  expression. 

Neither  are  we  Impressed  with  the  showing: 
of  the  appellee's  ignorance  of  the  nature  and 
extent  of  his  Interest  tn  his  father's  estate. 
A  son's  right  to  inherit  from  a  parent  dying: 
Intestate  is  a  matter  of  such  general  and  fa- 
miliar knowledge  that  it  is  hardly  possible- 
to  conceive  of  a  boy  of  average  intelligence- 
arriving  at  his  majority  ignorant  of  the  gen- 
eral legal  principle  governing  such  cases. 
It  is  not  a  matter  of  technical  learning.  la 
its  essential  features  it  is  a  part  of  the  com- 
mon understanding  of  the  people  of  every- 
rank,  class,  and  grade.  Appellee  may  not  be 
a  man  of  the  highest  order  of  Intellect ;  but 
his  thrift  and  prosperity  demonstrate  blft 
business  capacity  and  shrewdness,  while  his 
testimony,  as  shown  by  the  record.  Indicates 
no  serious  lack  of  mental  quality.  Indeed, 
bis  claim  of  Ignorance  concerning  his  rights 
as  an  heir  of  his  father  Is  to  a  great  extent 
neutralized  by  his  own  admissions.  Among^ 
other  things,  he  says  that  wben  he  was  19 
years  old  his  mother  told  him  she  thought  it 
would  be  best  to  sdl  the  farm,  and  that  .in 
such  case  she  would  pay  the  children  eadi 
$500  and  lend  them  the  remainder  on  in- 
terest BO  they  could  each  buy  a  farm  while 
land  was  cheap.    The  suggestion  was  not 
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acted  npon,  whldi  was  perbaiM  fortmiate,  In 
view  of  the  Bubsequent  Increase  of  the  prop- 
erty in  value.  Moreover,  It  la  Imposelble  to 
believe  that  this  careful,  frugal,  saving  young 
man  of  23  could  have  gone  through  the  form 
of  executing  and  delivering  a  warranty  deed 
of  his  own  one-ninth  Interest  in  this  land 
without  any  Idea  of  the  nature  and  effect  of 
the  transaction.  His  story  is  that  on  the 
day  In  Question  he,  with  his  three  brothers, 
went  to  town  for  the  purpose  of  having  their 
photographs  taken,  and  while  there  Christian 
asked  or  siiggested  that  they  "go  up  to  Mr. 
Ward's  office  and  sign  those  papers."  This 
he  claims  was  bis  first  knowledge  that  any 
papers  were  to  be  made,  yet  he  does  not  pre- 
tend that  he  asked  any  explanation,  or  that 
be  asked  to  have  the  Instrument  read  to  him. 
He  does  not  deny  that  It  was  In  fact  read  to 
him,  but  says  in  substance  that  he  does  not 
remember  what  happened  In  the  office  except 
that  he  there  signed  the  deed  with  his  broth- 
ers. Aside  from  some  corroboration  by  Carl 
Schmidt,  who  we  understand  makes  a  simi- 
lar claim  against  his  mother,  the  testimony 
as  a  whole  strongly  discredits  his  story. 
Christian,  the  older  brother,  says  that  their 
father,  being  fatally  injured  and  conscious 
of  approaching  dissolution,  said  to  him  and 
others  of  the  family,  in  substance,  that  the 
property  he  was  leaving  was  scarcely  more 
than  was  necessary  to  pay  his  debts,  and 
that  if  anything  was  left  he  wished  his  wife 
to  have  it,  and  that  if  possible  she  should 
keep  the  land  and  maintain  the  family  un- 
broken. According  to  the  witness,  the  re- 
quest of  the  dying  father  was  remembered 
and  made  the  subject  of  frequent  conversa- 
tion between  the  children,  who  all  cherished 
the  purpose  at  some  time  to  carry  it  into  ef- 
fect by  proper  conveyances.  He  further. say 8 
that  but  a  few  days  before  the  deed  was 
made  he  spoke  to  appellee  about  it,  and  it 
was  understood  that  within  a  few  days  they 
would  go  to  town  to  get  their  photographs 
and  would  at  the  same  time  have  the  deed 
made.  This  is  denied  by  the  appellee,  but 
the  story  he  himself  tells  goes  far  to  dfecred- 
it  his  denial.  The  manner  in  which  he  says 
Christian  suggested  that  they  go  to  Ward's 
office  and  "make  those  papers"  or  "sign 
those  papers"  clearly  indicates  that  the  mat- 
ter had  been  the  subject  of  previous  conver- 
sation, and  his  further  admission  that  he 
went  at  once  and  did  it  without  demanding 
further  explanation  Is  quite  convincing  proof 
that  he  knew  what  the  purpose  was  and 
what  be  was  doing.  Christian's  version  of 
the  situation  and  of  the  circumstances  at- 
tending the  conveyance  is  strongly  supported 
by  the  testimony  of  the  brother  August,  who 
was  present  and  executed  the  deed  at  the 
same  time.  The  younger  brother,  Herman, 
was  not  present  when  this  deed  was  made, 
but  later  executed  a  separate  conveyance  to 
his  mother. 

We  shall  not  extend  this  opinion  to  detail 
the  appellant's  own  story,  for  we  are  per^ 


snaded  that,  giving  the  testimony  offered  by 
the  appellee  and  on  which  he  relies  the  utmost 
weight  to  which  it  is  reasonably  entitled,  it 
falls  far  short  of  that  clear  and  convincing 
character  which  equity  demands  for  the 
foundation  of  a  constructive  trust.  It  is  far 
easier  as  it  is  far  more  creditable  to  human 
nature  to  believe  that  these  sons  of  a  widow- 
ed mother,  feeling  the  weight  of  the  moral 
obligation  Imposed  npon  them  by  the  re- 
quest of  their  dying  father,  and  recognizing 
their  indebtedness  to  her  for  care,  nurture, 
'and  support,  voluntarily  united  in  making 
this  deed,  thereby  securing  to  her  a  comfort- 
able support  for  the  remainder  of  her  life, 
than  it  is  to  believe  that  the  mother  by  a  sys- 
tem of  concealment  and  deception  reared  her 
children  in  ignorance  of  their  rights,  in  order 
to  mould  them  to  her  will  and  secure  from 
them  a  surrender  of  their  patrimony.  The 
transaction  was  in  itself  neither  unfair  noi 
inequitable.  She  had  taken  bold  of  the 
property  when  It  was  loaded  with  debt.  By 
her  management  and  labor,  aided  of  course 
by  her  children,  the  debts  had  been  paid  and 
the  family  kept  intact  until  its  younger  mem- 
bers were  able  to  care  for  themselves.  These 
five  stalwart  young  men  did  not  need  the 
property.  They  could  make  their  way  in 
the  world  without  it  The'ir  mother  did 
need  it  The  prime  of  her  life  and  strength 
had  been  given  to  their  rearing.  Age  and  its 
Infirmities  were  for  her  already  in  sight,  and 
their  act  in  thus  insuring  her  against  the 
Ills  of  a  dependent  old  age  is  one  of  such 
commendable  nature  that  It  Is  much  to  be 
regretted  tkat  any  of  them. should  have  re- 
pented it  Moreover,  while  the  title  to  the 
property  passed  out  of  the  sons,  it  was  not 
forever  lost  to  them.  The  appellant  had 
demonstrated  her  ability  to  care  for  it  She 
was  not  a  waster  or  spendthrift  She  would 
use  no  more  of  it  than  was  required  to  meet 
her  simple  needs,  and  when  at  length  she  lay 
down  the  burden  of  life  it  would  doubtless 
return  to  her  children. 

The  onus  proband!  is  clearly  upon  the  ap- 
pellee to  overcome  the  legal  and  natural  pre- 
sumption that  be  made  the  deed  for  the  pur- 
pose therein  expressed,  and  to  show  that  he 
was  induced  to  Its  execution  by  the  fraudu- 
lent or  inequitable  conduct  of  the  appellant. 
This  requirement  he  has  not  met  and  the 
conveyance  must  be  upheld.  He  was  there- 
fore not  entitled  to  demand  or  receive  any 
part  of  the  proceeds  of  the  sale  of  the  land 
by  the  appellant  and  the  Judgment  below 
giving  to  him  sucb  relief  cannot  be  sustained. 

The  demand  by  the  appellee  based  upon 
defendant's  failure  to  properly  administer 
upon  the  estate  was  denied  by  the  trial  court, 
and,  as  be  has  not  appealed,  we  do  not  con- 
sider it 

Of  the  further  demand  for  an  accounting 
of  the  rents  and  profits  and  of  a  share  in  the 
proceeds  of  the  sale  of  the  nine-acre  tract  of 
land,  it  is  sufficient  to  aay  that,  If  ever  en- 
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forceable^  which  we  do  not  decide,  they  are 
barred  by  the  statute  of  limitations. 

The  principles  which  we  treat  as  control- 
ling in  this  case  are  elementary,  and  there 
appears  to  be  no  occasion  for  the  review  or 
discussion  of  precedents. 

The  appellee's  petition  should  have  been 
dismissed,  and  the  cause  will  be  remanded 
to  the  district  court  for  that  purpose. 

Reversed  and  remanded. 


CHEADLB  V.  ROBERTS,  Judge. 

SILVERS  V.  SAME. 

(Supreme  C!ourt  of  Iowa.     March  15,  1911.) 

1.  Appkai.  and   Ebbob  (3   1011*)— Revikw— 
FiNDiNos  OF  Facjis-Conclcsivbnkss. 

Findings  of  fact  by  tlie  trial  judge  are 
entitled  to  great  weight,  especially  wtiere  the 
testimony  is  conflicting. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3983;   Dec.  Dig.  f  1011.*] 

2.  Intoxicating  Liottobs  (S  106*)— Muixrr 
Tax— Additionai,  Tax. 

Under  Code  Supp.  1907,  {  2448,  providing 
that  in  cities  of  S,CKX)  or  more  inhabitants  no 
proceedings  shall  be  maintained  against  any 
person  who  has  paid  the  last  preceding  quar- 
terly assessment  of  mulct  tax  on  account  of  the 
selling  or  keeping  for  sale  of  liquor,  if  be  files 
with  the  county,  auditor  a  certified  copy  of  a 
resolution  regularly  adopted  by  the  city  council 
consenting  to  such  sales  by  him,  and  Code,  § 
2455,  authorizing  cities  and  towns  to  collect 
additional  taxes  and  adopt  rules  and  regulations 
regulating  the  traffic  in  intoxicating  liquors, 
not  conflicting  with  other  provisions  of  the  law, 
an  ordinance  levying  such  additional  tax  and 
providing  that  failure  to  pay  it  in  advance 
shall  work  immediate  forfeiture  of  the  resolu- 
tion of  consent  is  valid,  and,  as  failure  to  pay 
the  tax  works  a  forfeiture  of  the  consent,  all 
sales  thereafter  made  are  invalid,  and  in  viola- 
tion of  an  injunction  against  illegal  sales. 

[EW.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  106.*] 

3.  INTOXIOATINO  LiQUOBa  ({  147*)— Offensxs 
— Placi:  of  Saix. 

Where  orders  are  telephoned  to  the  keeper 
of  a  mulct  saloon,  and  are  filled  by  delivering 
goods  to  the  purchasers  at  their  homes  and 
places  of  business,  and  the  purchase  price  is 
collected  at  the  places  of  delivery,  the  sales  are 
made  there,  and  not  at  the  place  of  business 
of  the  seller,  where  they  are  authorized  to  be 
made. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liauors.  Cent  Dig.  S  162;  Dec  Dig.  {  147.*] 

Certiorari  proceedings  to  review  orders  of 
the  defendant  Judge  finding  relators  guilty 
of  a  contempt  In  court  In  violating  certain 
Injunctions  issued  against  them,  restraining 
theni  from  illegally  selling  or  keeping  for 
sale  intoxicating  liquors.    Affirmed. 

Jaqnes  &  Jaques,  for  relators.  W.  W. 
Rankin,  for  defendant 

DEEMER,  3.  Relators  were  each  enjoin- 
ed from  selling  or  keeping  for  sale  intoxi- 
cating liquors  contrary  to  law  at  any  place 
within  the  Second  Judicial  district  of  Iowa ; 
the  decree  against  Silvers  being  entered  Jan- 


uary 4,  1902,  and  the  one  against  Cheadle 
on  the  14th  day  of  January  of  the  same 
year.  Thereafter  and  on  January  3,  1910, 
an  Information  and  a£Bdavlt  was  filed,  charg- 
ing each  of  said  relators  with  contempt  of 
court  In  violating  the  said  injunctlonal  de- 
crees. Thereafter  and  on  February  15, 1910, 
these  Informations  were  amended,  and,  each 
of  the  defendants  having  appeared  and  an- 
swered, a  hearing  was  had  on  said  informa- 
tions, abd  the  trial  court  made  the  following 
findings  of  fact:  "Second.  That  during  the 
time  the  sale  was  made  and  of  the  transao 
tlon  Involved,  In  this  hearing  for  contempt 
the  defendant  had  complied  with  all  the  pro* 
visions  of  the  mulct  law,  so  far  as  the  peti- 
tion of  consent,  consent  of  the  city  council, 
list  of  employes,  and  payment  of  the  tax 
due  the  county  was  concerned,  but  that  be 
had  not  compiled  with  the  dty  ordinance 
relative  to  the  payment  of  a  tax  to  the  dty. 
Third.  That  the  building  in  which  defend- 
ants' business  Is  carried  on  Is  not  such  as  is 
required  by  the  statute,  In  that  the  business 
was  not  conducted  In  a  single  room;  and, 
further,  that  the  building  had  more  than  one 
oiienlng,  which  was  used  by  the  defendants 
In  the  conduct  of  their  business.  Fourth. 
That  on  one  occasion  the  defendants  per> 
mltted  a  minor  named  Halstead  to  enter  said 
place  of  business  and  take  therefrom  Intoxi- 
cating liquors,  which  he  delivered  to  the 
purchaser  for  the  defendants.  Fifth.  That 
obscene  pictures  were  distributed  from  de- 
fendants' said  place  of  business,  but  that 
they  were  not  displayed  while  in  said  place 
of  business,  except  In  so  far  as  to  take  them 
temporarily  from  the  envelope  in  which  they 
were  Inclosed  long  enough  to  permit  the  per- 
son to  whom  they  were  delivered  to  see  what 
they  were.  Sixth.  That  the  defendant  sold 
liquors  by  filling  orders  that  were  telephoned 
in  from  persons  operating  mulct  saloons,  and 
delivered  the  intoxicating  liquors  so  ordered 
to  the  saloon  where  ordered,  and  received 
payment  ther^or  at  the  place  of  delivery. 
Seventh.  That  the  defendants  likewise  re- 
ceived orders  at  their  place  of  business  from 
individuals  telephoning  from  their  homes, 
and  delivered  intoxicating  liquors  so  ordered 
to  the  homes  of  such  parties,  and  collected 
therefore  at  the  place  of  delivery.  In  view 
of  said  facts  I  conclude  that  each  defend- 
ant has  violated  said  injunction,  and  that  be 
should  be  fined  In  the  sum  of  four  hundred 
dollars  and  costs.  Including  an  attorney's  fee 
of  $125,  and  that  an  order  of  abatement  shall 
issue  as  provided  for  in  Code  section  No. 
2408." 

The  material  parts  of  the  dty  ordinance 
referred  to  in  the  trial  court's  findings  read 
as  follows: 

"The  resolution  of  consent  provided  for  In 
section  one  of  this  ordinance  Is  granted  and 
given  to  said  applicant  upon  the  express 
condition  that  he  shall  in  all  respects  faith- 
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faUy  obflerve  all  tbe  conditions  and  reBtrlo 
dona  provided  by  said  Code  of  1887  of  Iowa, 
and  amendmenta  thereto,  and  ancb  reatrte- 
tlons  aa  may  be  enacted  by  the  Legislature, 
or  by  the  city  conncll  by  resolution  or  ordi- 
nance goTemlng  the  traffic  In  and  'the  sale 
of  intoxicating  llqaora." 

"Sea  8.  The  reaolntlon  of  consent  above 
provided  for  shall  be  Issued  to  the  applicants 
npon  tbe  express  condition  that  he  shall  pay 
all  taxes  provided  by  law,  and  especially 
chapter  6,  titie  12,  of  the  Code  of  1897,  and 
amendments  thereto,  to  the  county  treasurer, 
and  such  other  taxes,  fines  and  penalties  that 
are  Imposed  by  this  ordinance  to  the  dty 
treasurer  filing  a  duplicate  receipt  for  all 
such  taxes,  fines  and  penalties  with  the  dty 
auditor  In  advance  promptly,  as  by  law  pro- 
vided, that  Is  to  say,  taxes  payable  to  the 
county  treasurer  shall  be  paid  quarterly  in 
advance." 

"All  persons,  firms  or  corporations  engaged 
In  the  business  of  sellUig  Intoxicating  liquors 
In  Ottumwa,  Iowa,  at  retail,  shall  pay  a 
monthly  additioifal  tax  of  seventy-five  dol- 
lars (175.00)  per  month  In  advance  on  or  be- 
fore the  first  day  of  the  month.  In  the 
event  of  failure  of  said  person,  firm  or  cor- 
poration to  pay  said  monthly  tax  in  advance, 
the  chief  of  police  of  the  city  of  Ottumwa 
shall  close  said  saloon  as  provided  by  law 
without  further  direction  from  the  dty  coun- 
cil.   •    •    •" 

"Sec.  6.  The  failure  on  the  part  of  any 
person,  partnership,  or  corporation  holding  a 
resolution  of  consent  for  the  purpose  pro- 
vided herein  to  pay  the  taxes  provided  by 
law  quarterly  In  advance  and  to  the  dty 
treasurer  the  additional  monthly  tax  as  here- 
in provided  and  file  a  duplicate  receipt  for 
such  payment  with  tbe  city  auditor,  shall 
work  an  immediate  forfeiture  of  the  resolu- 
tion of  consent,  and  the  further  right  of 
such  person  or  party  to  do  business  under 
the  provisions  of  this  ordinance." 

And  from  the  said  ordinance  we  also  make 
the  following  quotations :  "No  minor,  drunk- 
ard, or  Intoxicated  x>erBon  shall  be  allowed 
in  the  room ;  and  no  sales  of  intoxicating  liq- 
uors shall  be  made  to  any  minor,  drunkard 
or  intoxicated  person,  or  knowingly  to  any 
person  who  has  taken  any  of  the  so-called 
cures  for  drunkenness.    •    •    •  >» 

"Sec.  13.  Every  person,  firm  or  corporation 
who  sliall  sell  spirituous  liqnora  in  less 
quantities  than  one  gallon,  or  malt  liquors 
in  less  quantities  than  one  case  of  two  doz- 
en quarts  or  three  dozen  pints,  or  one  quar- 
ter of  a  barrel  to  any  person,  firm  or  cor- 
poration, at  any  one  time  shall  be  denomi- 
nated a  retail  liquor  dealer." 

Relators  strenuously  contend  that  the  find- 
ings are  without  support  in  tbe  testimony, 
and  that  the  trial  court  was  In  error  In  its 
condusions  of  law  as  to  the  place  where  cer- 
tain sales  of  liquor  were  made,  and  also 
erred  In  holding  that  any  of  the  sales  made 
by  relators  were  illegal,  because  tb^  fall- 
180N.W.-2* 


ed  to  pay  the  tax  imposed  by  the  dty  cbundl. 
Now,  while  the  findings  of  fact  made  by 
the  trial  Judge  are  not  conclusive,  they  are 
entitled  to  great  weight,  especially  where,  as 
in  this  case,  the  testimony  is  confiicting,  and 
much  depends  upon  the  credibility  of  tbe 
witnesses.  In  such  cases,  where  the  witness- 
es are  before  the  trial  judge,  his  advanta- 
geous position  in  discovering  the  truth  should 
not  be  disregarded.  We  shall  not  consider 
each  and  every  finding  of  fact  made  by  the 
trial  Judge,  for  if  any  one  is  sustained  by 
the  record  tbe  final  conclusion  most  be  af- 
firmed. 

'Relators  claim  to  have  been  wholesale  deal- 
ers In  liquors,  that  they  had  no  bar,  employ- 
ed no  bartenders,  -and  served  no  intoxicating  . 
liquors  in  their  building  to  be  drunk  there- 
in, and  the  trial  court  did  not  find  that  any 
Illegal  sales  were  made  In  the  building,  save 
to  a  minor  by  tbe  name  of  Halstead.  He  did 
find,  however,  that  relators  took  orders  by 
telephone,  which  were  filled  by  delivery  to 
the  purchasers  at  points  remote  from  where 
the  business  was  being  conducted,  and  thart 
relators  recdved  payment  for  the  liquors  at 
the  place  of  delivery.  He  also  found  that  re- 
lators did  not  pay  tbe  tax  imposed  by  the 
dty  ordinance  from  which  we  have  quoted. 
Now,  If  it  be  found  that  nonpayment  of  the 
dty  tax  made  relators'  sales  Illegal,  or  if  It* 
be  determined  that  they  made  sales  at  a 
place  other  than  where  authorized,  then  Judg- 
ment of  the  trial  court  should  be  affirmed. 

The  provisions  of  the  so-called  "mulct  law," 
with  reference  to  these  matters,  are  as  fol- 
lows: "In  any  city,  including  cities  acting 
under  spedal  charters,  of  five  thousand  or 
more  inhabitants,  no  proceedings  shall  be 
maintained  against  any  person  who  has  paid 
the  last  preceding  quarterly  assessment  of 
mulct  tax,  nor  against  any  premises  as  a 
nuisance  on  the  account  of  the  selling  or 
keeping  for  sale  therein  or  thereon,  by  such 
person,  of  such  Ilquon,  provided  the  follow- 
ing conditions  are  compiled  with.    •    *    • '» 

"The  person  appearing  to  pay  the  tax  shall 
file  with  the  county  auditor  a  certified  copy 
of  a  resolution  regularly  adopted  by  the  dty 
council,  consenting  to  such  sales  by  him. 
*    *    • » 

"Said  selling  or  keeping  for  sale  of  Intoxi- 
cating liquors  shall  be  carried  on  In  a  single 
room  having  but  one  entrance  or  exit,  and 
that  opening  npon  a  public  business  street 
«    •    • " 

"No  minor,  drunkard  or  intoxicated  per- 
son shall  be  allowed  in  the  room,  and  no 
sales  of  intoxicating  liquors  shall  be  made 
to  any  minor,  drunkard  or  Intoxicated  per- 
son."   Section  2448,  Code  Supp.  1907. 

"For  the  purpose  of  protecting  the  property 
of  the  municipality  and  Its  inhabitants,  and 
of  preserving  peace  and  good  order  therein, 
cities  and  towns  and  cities  acting  under  spe- 
cial charters  shall  have  power  to  levy  and 
collect  additional  taxes,  and  to  adopt  from 
time  to  time  rules  and  ordinances  for  further 
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regulating  and  controlling  snch  traffic;  not 
In  conflict  with  the  provisions  of  this  chap- 
ter."   Section  2455,  Code. 

By  the  express  provisions  of  section  2456 
of  the  Code,  cities  and  towns  have  power  to 
levy  and  collect  additional  taxes,  and  to 
adopt  rules  and  regulations  for  further  regu- 
lating and  controlling  such  traffic,  provided 
they  do  not  conflict  with  other  provisions  of 
the  law.  No  contention  is  made  that  the 
city  ordinance  from  which  we  have  quoted 
is  Invalid  because  In  conflict  with  the  general 
law  upon  the  subject;  but  it  is  said  that, 
although  relators  failed  to  pay  the  addition- 
al city  tax  and  so  conducted  the  business  as  to 
make  themselves  retail  dealers,  nevertheless 
the  sales  so  made  after  nonpayment  of  the 
city  tax  were  not  In  violation  of  law  and 
did  not  amount  to  a  contempt  of  court  It 
will  be  noticed  that  the  ordinance  of  the  city 
provides  that.  If  the  liquor  dealer  fails  to 
pay  the  additional  city  tax  quarterly  in  ad- 
vance as  other  taxes,  this  should  work  an  im- 
mediate forfeiture  of  the  resolution  of  con- 
-sent  There  Is  nothing  contrary  to  law  in 
tAis,  and  it  In  fact  carries  out  the  spirit,  if 
not  the  letter,  of  the  legislative  enactmedts. 
Relators  concede  that  they  did  not  pay 
the  city  tax  as  required,  but  contend  that 
under  the  doctrine  of  City  of  Ottumwa  v. 
•  Hodge,  112  Iowa,  430.  SI  N.  W.  538,  they 
were  not  required  to  do  so.  That  case  does 
not  in  any  manner  support  their  contention. 
If  there  be  anything  material  In  what  Is 
said  in  that  case.  It  supports  our  conclusion 
here,  to  the  effect  that  the  city  bad  the  right 
to  Impose  the  additional  tax,  and  to  make 
Its  own  provision  with  reference  thereto.  As 
failure  to  pay  the  tax  ipso  facto  worked  a 
forfeiture  of  the  resolution  of  consent,  all 
sales  thereafter  made  were  invalid  and  in 
violation  of  the  injnnctional  decree. 

2.  The  trial  court  also  found  that  sales 
were  made  away  from  the  building  wherein 
relators  were  authorized  to  make  sales.  The 
flndlug  has  this  support  in  the  testimony. 
Both  private  parties  and  keepers  of  mulct 
saloons  telephoned  orders  for  liquor  to  the 
relators.  Relators  filled  these  orders  by  de- 
livering goods  to  the  purchasers,  and  both 
then  and  thereafter  collected  the  purchase 
price  at  the  homes  or  places  of  business  of  the 
purchasers.  That  these  sales  were  in  fact 
made  at  the  place  of  delivery,  or  where  the 
purchase  price  was  paid.  Is  too  clear  for  ar- 
gument See,  as  supporting  this  rule,  Good- 
rich V.  Wheeler,  123  N.  W.  950;  Cameron 
V.  Fellows,  109  Iowa,  634,  80  N.  W.  567; 
Carter  v.  Miller  Brewery  Co.,  Ill  Iowa,  457, 
82  N.  W.  930;  Bartel  t.  Hobson,  107  Iowa, 
644,  78  N.  W.  689;  Carter  v.  Bartel,  110 
Iowa,  211,  81  N.  W.  462;  Brewery  Co.  v. 
De  France,  91  Iowa,  108,  68  N.  W.  1087,  28 
L.  R.  A.  386,  61  Am.  St  Rep.  329;  Welch  v. 
Spies,  103  Iowa,  389,  72  N.  W.  548.  Nothing 
said  In  Hamilton  v.  Brewing  Co.,  129  Iowa, 


181,  106  N.  W.  438,  2  L.  E.  A,  (N.  S.)  1078, 
runs  counter  to  these  views,  and  the  distinc- 
tion between  that  case  and  this  is  so  dear 
that  we  need  not  take  the  time  to  point  it 
out 

3.  If' it  were  necessary,  w«  should  be  com- 
pelled to  find  that  the  third  and  fonrth  find- 
ing of  the  trial  conrt  also  have  sufficient  sup- 
port in  the  testimony.  Oar  conclusions  are 
that  there  was  ample  testimony  to  Justify  the 
findings  already  referred  to,  and  that  relat- 
ors were  each  guilty  of  the  contempt  charged. 

Defendant  has  filed  motions  in  each  case 
asking  for  the  taxation  of  attorney's  fees. 
Thes6  motions  are  each  sustained,  and  it  is 
ordered  that  there  be  taxed  in  each  case, 
as  part  of  the  costs,  the  sum  of  |25  as  com- 
pensation to  defendant's  attorney  for  servic- 
es rendered  on  the  appeal. 

The  writs  will  each  be  quashed,  and  the 
Judgment  in  each  case  Is  affirmed. 


BRACKEZ  et  al.  r.  BRACKET  et  aL 

(Supreme  Court  of  Iowa.     March  15,  1911.) 

1.  Wills  (|  165*)— "UwnDE  Influence." 

Though  a  will  may  be  made  at  the  request 
and  solicitation  of  the  beneficiary,  and  but  for 
such  request  it  would  not  have  been  made,  this 
is  not  enough  to  render  it  void,  as  made  under 
"undue  influence,"  since  to  be  undue  the  in« 
fluence  must  be  of  such  a  character  as  to  sub- 
ject the  will  of  testator  to  that  of  the  person 
exercising  it.  The  influence  must  have  been 
the  controlling  force  inducing  the  will  at  the 
very  time  it  was  executed,  though  the  person 
charged  with  exercising  such  influence  need  not 
have  been  personally  present  coercing  the  act, 
if  the  Influence  was  actually  operative  in  in- 
ducing it 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  il  375-381;  Dec.  Dig.  t  155.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172;   vol.  8,  pp.  7823,  7824.] 

2.  WiLia  (8  166*)— UNnuE  INFLXJENCE— Evi- 
dence—CiBCUMSTANTiAL  Evidence. 

Undue  influence  invalidating  a  will  may  be 
established  by  collateral  facts  and  circumstanc- 
es, but  the  circumstances  will  not  be  sufficient 
if,  on  a  fair  view  of  the  whole  case,  they  are 
equally  consistent  with  the  theory  of  good 
faith. 

[Ei.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  421-437 ;   Dec.  Dig.  {  166.*] 

3.  Wills  (J  324*)— Undue  Influence— Sdb- 

ICISSION  TO   JUBT. 

In  a  will  contest  evidence  held  insufficient 
to  warrant  a  submission  to  the  Jury  of  the 
question  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  769;   Dec  Dig.  §  324.*] 

4.  Apfsal  and  Ebbob  (f  971*)— Dibcbetion 
OF  Tkial  Court — Cbobs-Exauination. 

The  extent  of  cross-examination  is  so  large- 
ly within  the  control  of  the  trial  court  that  a 
clear  case  of  abase  of  discretion  should  be  made 
to  justify  a  reversal  therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3852-3837;  Dec.  Dig.  { 
971.*] 

Appeal   from   District   Conrt,   Winnebago 
(Jonnty ;  J.  X  Clark,  Judge. 
The  will  of  AlT  Tallack  Brackey,  deceas- 
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ed,  baring  been  presented  for  probate  Its  a4- 
mlBBion  was  contested  by  the  defendants  on 
tbe  ground  of  mentbl  incapacity  of  the  testa- 
tor, and  of  undue  Influence  exercised  over 
blm  by  tbe  proponent  Albert  A.  Brackey.  At 
tbe  close  of  tbe  evidence  tbe  court  withdrew 
from  tbe  Jury  tbe  question  of  alleged  undue 
inflnence,  and  submitted  tbe  case  upon  tbe 
question  of  mental  Incapacity  only.  A  ver- 
dict was  returned  sustaining  tbe  validity  of 
tbe  will,  and  tbe  contestants  appeal.  Af- 
firmed. 

Oliver  Gordon,  H.  A.  Brown,  and  H.  H. 
Dorland,  for  appellants.  SennefC  &  Bliss,  for 
appellees. 

WEAVER,  J.  Tbe  testator  died  April  9, 
1909,  at  tbe  age  of  77  years.  His  will  bears 
date  May  4,  1908.  By  Its  terms  be  devised 
a  farm  of  160  acres,  tbe  largest  item  of  bis 
estate,  to  tbe  proponent  Albert  A.  Brackey 
for  life,  wltb  remainder  over  to  Albert's  cbll- 
dren.  The  residue  of  tbe  estate  Is  given  to 
the  children  of  the  testator  In  equal  shares. 

1.  The  first  question  presented  for  our 
consideration  is  tbe  alleged  error  of  tbe  trial 
court  In  withdrawing  tbe  objection  of  undue 
influence  from  tbe  Jury.  This  depends,  of 
course,  upon  the  inquiry  whether,  under  all 
tbe  evidence,  a  verdict  for  tbe  contestants 
upon  this  issue  could  have  been  properly  up- 
held by  tbe  court  A  careful  reading  of  tbe 
evidence  leads  us  to  the  conclusion  that  tbe 
ruling  must  be  sustained.  "Undue  Influence" 
has  been  frequently  defined  by  this  and  oth- 
er courts  but  its  essential  meaning  Is  not 
infrequently  misunderstood.  It  is  often  urg- 
ed upon  courts,  especially  In  will  cases,  that 
opportunity  to  exercise  influence  over  tbe 
testator,  tbe  interest  of  a  favored  heir  in 
securing  more  than  bis  equal  share  in  tbe 
estate,  bis  close  association  with  the  deceas- 
ed In  tbe  later  years  of  bis  life,  and  other 
circumstances  which  are  consistent  with  a 
wrongful  purpose  to  obtain  and  exercise  con- 
trol over  him  In  tbe  making  of  bis  will,  but 
are  equally  consistent  with  good  faith  and 
honesty  of  purpose,  make  a  case  on  which  a 
contestant  is  entitled  to  go  to  tbe  Jury.  But 
such  is  not  tbe  rule.  To  make  a  Jury  ques- 
tion, tbe  testimony  must  go  farther.  It  may 
l>e  true  that  a  will  has  been  made  at  the  re- 
quest and  solicitation  of  tbe  beneficiary,  and 
that  but  for  sucb  request  or  solicitation  It 
would  not  have  been  made,  but  this  Is  not 
enough  to  render  it  void.  Chambers  v.  Bra- 
dy, 100  Iowa,  622,  69  N.  W.  1015;  Townsend 
V.  Townsend,  128  Iowa,  621,  105  N.  W.  110; 
Perkins  v.  Perkins,  116  Iowa.  261,  90  N.  W. 
55.  To  be  "undue"  and  thereby  to  vitiate 
a  testamentary  disposition  of  property,  the 
Influence  must  be  of  such  character  and  ef- 
fect as  to  "subject"  the  will  of  tbe  testator 
to  tliat  of  tbe  person  exercising  It,  and  make 
tbe  paper  express  tbe  purpose  of  sucb  per- 
son, rather  than  that  of  the  testator  himself. 
It  must  be  equivalent  to  moral  coercion. 


See  Perkins  t.  Perkins,  supra,  and  authori- 
ties there  cited.  And  that  influence  must 
have  been  tbe  controlling  force  inducing  tbe 
will  at  tbe  very  time  it  was  executed.  Not 
that  the  person  charged  with  exercising  sucb 
Influence  must  have  been  personally  present, 
commanding  or  coercing  sucb  act;  but  tbe 
Influence  must  have  been  actually  operative 
In  inducing  It  Gates  v.  Cole,  137  Iowa,  017, 
115  N.  W.  236;  Townsend  v.  Townsend,  128 
Iowa,  621, 1<»  N.  W.  110.  Not  that  it  is  nec- 
essary that  undue  Influence  be  shown  by  di- 
rect evidence,  for  more  often  than  otherwise 
it  must  be  established,  If  at  all,  by  collateral 
facts  and  circumstances;  but  the  circum- 
stances relied  upon  for  that  purpose  will  not 
be  sufficient  If,  upon  a  fair  review  of  tbe 
whole  case,  they  are  equally  consistent  with 
the  theory  of  good  faith.  There  Is  no  testi- 
mony In  the  record  that  tbe  son  Albert  ever 
requested  or  urged  bis  father  to  make  this 
will,  or  in  any  manner  suggested  or  dictated 
its  provisions.  On  the  contrary,  It  Indirectly, 
though  not  very  clearly,  appears  that  a  short 
time  before  his  father's  death  Albert  hav- 
ing become  aware  of  the  nature  of  the  will, 
was  not  satisfied  with  It,  and,  a  lawyer  and 
witnesses  being  called  for  the  purpose  of 
writing  another  will  or  a  codicil,  the  testator 
refused  to  make  any  change,  saying,  "Let  it 
be  as  It  Is."  The  circumstance  does  not 
serve  to  strengthen  contestant's  claim,  as 
counsel  argue,  but  rather  to  confirm  tbe  con- 
clusion that  tbe  will  was  tbe  voluntary  act 
of  tbe  testator.  Much  of  the  evidence  of- 
fered by  contestants  relates  to  incidents 
where  It  is  said  that  Albert  assaulted  his  fa- 
ther or  treated  him  In  a  rough,  brutal  and  un- 
feeling manner,  and  that  tbe  latter  at  times 
seemed  to  be  in  fear  of  him,  or  at  least  yield 
to  blm.  It  Is  to  be  conceded  that.  If  witness- 
es tell  tbe  truth,  filial  duty  and  respect  are 
not  among  tbe  virtues  of  tbe  proponent's 
cliaracter,  but  it  appears  that  both  father 
and  son  were  intemperate  drinkers;  the  for- 
mer, perhaps,  indulging  In  greater  Kccess. 
Members  of  the  family  of  both  sexes  were 
profane,  uncouth  in  manner,  and  little  given 
to  gentle  words  or  deeds;  and  while  the  tes- 
timony concerning  tbe  attitude  of  tbe  pro- 
ponent towards  his  father  gives  proof  of  bis 
lack  of  refinement  and  decent  regard  for  tbe 
proprieties  of  life,  it  affords  us  no  aid  in 
determining  whether  he  exercised  any  dom- 
inating Influence  over  the  making  of  the  wIU. 
On  tbe  contrary,  tbe  evidence  discloses  that 
the  testator  himself,  and  alone,  stated  the 
terms  of  tbe  will  to  tbe  attorney  who  pre- 
pared it,  and  exhibited  no  signs  of  mental 
weakness,  or  that  he  was  merely  register- 
ing the  will  of  another  and  stronger  mind. 
Something  like  50  witnesses  were  examined, 
many  of  them  persons  who  knew  tbe  testator 
intimately  and  had  observed  his  conduct,  ap- 
pearance, and  language  in  the  closing  years 
of  his  life,  and  we  flnd  nothing  in  their  tes- 
timony to  indicate  tliat  tbe  old  gentleman  did 
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not  in  tbe  management  of  his  attaiis  exer- 
cise tbe  liberty  and  Independence  of  the  aver- 
age man  of  his  years.  One  or  more  of  the 
children  say  that  in  the  testator's  last  sick- 
ness Albert  showed  a  disposition  to  drive 
them  away  from  the  premises  and  deprive 
them  of  the  privilege  of  visiting  their  fa- 
ther. Xliat  such  conduct  was  inspired  by 
any  desire  to  control  the  disposition  of  the 
estate  is  a  matter  of  mere  conjecture.  In- 
deed, at  that  time  the  will  had  already  been 
made.  The  fact  itself  is  not  enough  to  prove 
undue  influence,  and  there  is  an  absence  of 
collateral  facts  giving  it  any  material  weight 
or  consequence.  "Without  pursuing  the  sub- 
ject farther,  it  is  sufficient  to  say  there  was 
no  error  in  withdrawing  this  issue  from  the 
Jury. 

2.  Of  tbe  issue  of  unsoundness  of  mind 
there  la  little  room  for  discussion.  It  is  a 
question  of  fact  which  has  been  submitted  to 
a  Jury,  and  on  which  a  verdict  has  been 
returned  in  tbe  proponent's  favor.  There  is 
evidence  to  sustain  tbe  finding,  and  it  cannot 
be  set  aside  as  being  without  support  in  the 
record.  Nor  do  we  discover  any  reversible 
error  in  tbe  rulings  on  evidence.  Appellant 
makes  the  point  that  a  hypothetical  question 
asked  by  proponent  on  cross-examination  of 
the  contestant's  expert  witness  was  objec- 
tionable under  the  rule  applied  in  Burk  ▼. 
Beese,  143  Iowa,  496,  121  N.  W.  1016,  and 
the  answer  should  have  been  excluded.  The 
cases  are  easily  distinguishable.  There  the 
proponents  liad  not  offered  any  affirmative 
evidence  when  they  thrust  their  own  expert 
testimony  into  the  contestant's  case,  under 
the  guise  of  cross-examination,  and,  In  view 
of  the  somewhat  unusual  features  of  tbe  rec- 
ord and  of  tbe  fact  that  other  reversible 
error  appeared,  we  took  occasion  to  condemn 
the  practice,  and  we  still  adhere  to  the  posi- 
tion there  taken.  In  the  case  at  bar  the  pro- 
ponent had  assumed  the  burden  at  the  out- 
set, and  offered  affirmative  testimony  of  tbe 
testator's  mental  soundness,  and  we  think 
counsel  did  not  abuse  the  privilege  of  cross- 
examination  of  the  witness  referred  to.  It  is 
a  common  and  most  effective  method  of  test- 
ing the  value  of  an  expert's  opinion  and  get- 
ting at  tbe  truth.  The  extent  of  the  cross- 
examination  is  so  largely  within  the  control 
of  tbe  trial  court  that  a  clear  case  of  abuse 
of  discretion  should  be  made  to  Justify  a 
reversal  thereon.  Certain  nonexpert  witness- 
es were  asked  to  give  their  opinion  as  to  the 
mental  soundness  of  tbe  testator  during  the 
last  year  of  bis  life,  and  their  answers  were 
excluded,  on  the  ground  that  tbe  witnesses 
were  not  asked  to  speak  from  facts  and  cir- 
cumstances narrated  by  them.  There  seems 
to  have  been  no  attempt  to  conform  the  in- 
terrogatories to  the  familiar  rule  in  this  re- 
spect, and  we  think  the  exceptions  cannot 
t>e  sustained. 

The   record  as  a   whole   reveals  nothing 


which  would  justify  the  setting  aside  of  tbe 
verdict,  and  the  judgment  appealed  from  is 
therefore  affirmed. 


WOODS   V.    INCOBPOBATED   TOWN    OF 

LISBON. 

(Supreme  Court  of  Iowa.     March  15,  1911.) 

1.  WiTNKssES  a  200*)  —  Physioiahs— Pwvi- 

LEQE. 

Plaintiff's  attending  physician  from  tfaa 
time  of  her  injury  until  after  an  operation 
and  another  who  was  her  pbysldan  at  the  op- 
eration were  so  related  to  her  In  a  professional 
capacity  that  they  were  incompetent  to  testify 
without  a  waiver  of  her  privilege  under  Code, 
i  460& 

[£>].  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig,  {  771;   Dec.  Dig.  {  209.*] 

2.  Witnesses  (§  219*)— Phtbicians  —  Pbivi- 

I.EOES— Waives. 

A  patient  having  been  treated  by  physi- 
cians may  waive  her  privilege  to  object  to  tes- 
timony of  the  physicians  as  to  matters  ascer* 
tained  by  them  while  treating  her,  either  by 
calling  the  physician  to  testify  as  to  privileged 
matters,  by  calling  other  witnesses  to  testify  to 
the  same  facts,  or  by  herself  giving  testimony 
with  reference  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  781,  782;   Dec  Dig.  {  219.*] 

3.  Witnesses  (§  219*)— Phtsioiaws  —  Pbiyi- 
LEOE— Waives. 

In  an  action  for  injuries,  plaintiff  by  her 
own  testimony  with  reference  to  treatment  by 
her  physicians  and  an  operation  iierfonned  by 
them  held  to  have  waived  her  right  to  object 
to  the  testimony  of  the  physicians  with  refer- 
ence to  tbe  same  matter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  781,  782;   Dec  Dig.  i  219.*] 

4.  Appeal  and  Ebbob  ({  1195*)— Detebhiita- 
TioN — Effect  in  Loweb  Coubt. 

Where  a  witness  had  been  held  competent 
on  a  prior  appeal,  counsel  on  retrial  should 
not  have  been  permitted  to  cross-examine  and 
discredit  the  witness  in  advance  of  bis  direct 
examination  on  tbe  pretense  of  an  examination 
as  to  the  witness'  competency. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1195.*] 

5.  Tbial  (§  235*)— Instbuctions— Weioht  of 
Evidence — Experts. 

Where  the  court  instrncted  as  to  the  weight 
to  he  given  to  tbe  opinions  of  experts  based  on 
assumed  stated  facts,  the  jury  should  also  have 
been  instructed  that  such  weight  must  in  the 
first  place  be  based  on  the  truthfulness  of  the 
proof  of  the  facts  assumed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  233.*] 

6.  Tbial  (§  235*)— Inbtbuctions— WttOHT  o» 
Evidence— ExPEBT  Opinion. 

Where  the  court  instructed  the  jury  as 
to  the  weight  to  be  given  tbe  opinions  of  tbe 
experts,-  tbe  court  should  have  charged  that 
there  was  a  distinction  to  be  made  between 
such  opinions  based  on  facts  wholly  assumnl 
and  those  based  on  personal  knowledge  and  ob- 
servation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  f  235.*] 

Appeal  from  District  Court,  Linn  County ; 
F.  O.  Ellison,  Judge. 

Suit  to  recover  damages  for  a  personal  la- 
Jury.  Verdict  and  judgment  for  plalntUC. 
The  defendant  appeals.    Beversed. 


•For  other  cases  see  uuns  toplo  and  secUon  NUMBER  Is  Dec  Dig-  *  Am.  DIr  Kejr  Mc  Series  *  Bep'r  Indexes 
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Randall,  Conitney  &  Harding  and  Jamison, 
Smyth  ft  Hann,  for  appellant.  E.  A.  Jobn- 
8on  and  Chas.  W.  Kepler  8c  Son,  for  appellee. 

SHERWIN,  C.  J.  This  Is  the  second  ap- 
peal In  this  case.  The  opinion  on  the  first 
appeal  Is  reported  in  138  Iowa,  402,  116  N. 
W.  143,  16  L.  R.  A.  (N.  S.)  886,  128  Am.  St 
Rep.  208,  where  a  sofflclent  statement  of  the 
issues  will  be  fonnd.  One  of  the  questions 
before  ns  on  this  appeal  Is  whether  the  court 
rightly  held  that  Drs.  York  and  Crawford 
were  Incompetent  witnesses  for  the  defend- 
ant under  the  record  here  presented.  Dr. 
York  was  the  plaintiff's  attending  physician 
from  the  time  of  her  Injury  until  after  the 
operation  on  her  at  the  hospital,  and  Dr. 
Crawford  was  one  of  her  physicians  at  the 
hospital  operation.  These  two  physicians 
were  so  related  to  the  plaintiff  in  a  profes- 
sional way  as  to  make  them  Incompetent  wit- 
nesses under  the  statute  unless  she  waived 
the  secrecy  imposed  thereby.  The  statute 
(Code,  S  4608),  so  far  as  material  here,  is  as 
follows:  "No  practicing  physician  •  •  • 
(or)  snrgeon,  *  *  ♦  who  obtains  such  in- 
formation by  reason  of  bis  employment, 
•  ♦  •  shall  be  allowed  in  giving  testimo- 
ny, to  disclose  any  confidential  communica- 
tion properly  Intrusted  to  him  in  his  pro- 
fessional capacity,  and  necessary  and  proper 
to  enable  him  to  discharge  the  functions  of 
his  office  according  to  the  usnal  conrse  of 
practice.  •  ♦  •  Such  prohibition  shall 
not  apply  to  cases  where  the  party  In  whose 
favor  the  same  Is  made  waives  the  rights 
conferred."  The  question  here  is  whether 
the  plaintiff  waived  the  prohibition  of  the 
statute. 

The  statute  does  not  absolutely  disqualify 
the  physician  from  testifying,  but  it  places 
it  within  the  pow«r  of  the  patient  to  secure 
medical  aid  without  the  betrayal  of  his  con- 
fidence. The  patient  may,  therefore,  waive 
objection,  and,  the  statute  expressly  pro- 
vides, permit  the  physician  to  testify.  The 
waiver  may  be  made  in  several  ways:  It 
may  be  done  by  calling  the  physician  to  tes- 
tify as  to  privileged  matters  or  by  calling 
other  witnesses  to  testify  to  the  same  facts. 
Manifestly,  if  the  patient  himself  breaks  the 
seal  of  secrecy  and  gives  publicity  to  the 
whole  matter,  there  is  a  waiver,  and  this  is 
true  whether  publicity  is  given  by  the  tes- 
timony of  the  physician,  by  the  testimony 
of  the  patient  himself,  or  by  the  testimo- 
ny of  his  other  witnesses.  In  other  words, 
when  the  patient  voluntarily  publishes  the 
occnrrences  of  the  sick  room,  he  cannot 
be  permitted  to  insist  that  the  prohibition 
and  privilege  of  the  statute  continues  to  ex- 
ist as  to  his  physician.  If  by  his  voluntary 
act  he  lifts  the  veil,  the  professional  duty  of 
secrecy  ceases,  and  the  physician  is  a  com- 
petent witness  under  the  statute.  It  would 
be  a  reproach  to  the  administration  of  jus- 
tice, even  In  the  absence  of  the  statute,  if 
the  patient  himself  might  detail  all  that  oc- 


curred with  bis  physician  and  yet  compel  the 
physician  to  remain  silent  23  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  91 ;  10  Current  Law, 
2092;  Marquardt  v.  Brooklyn  R.  Co.,  126 
App.  Dlv.  272,  110  N.  Y.  Supp.  657 ;  Marx 
V.  Manhattan  Ry.  Co.,  56  Hun  (N.  Y.)  676, 
10  N.  Y.  SuH>.  159 ;  Morris  v.  New  York  Ry. 
Co.,  148  N.  Y.  88,  42  N.  E.  410,  51  Am.  St 
Rep.  675;  Lane  v.  Bolcourt  128  Ind.  420,  27 
N.  B.  1111,  ^  Am.  St  Rep.  442;  State  v. 
Bennett  187  Iowa,  427,  110  N.  W.  150;  Lau- 
er  V.  Banning,  140  Iowa,  319,  118  N.  W.  446 ; 
Burgess  v.  Sims  Drug  Co.,  114  Iowa,  275,  86 
N.  W.  307,  54  L.  K.  A.  364,  89  Am.  St  Rep. 
359;  People  v.  Gallagher,  75  Mich.  612,  42 
N.  W.  1063;  Hunt  v.  Blackburn,  128  U.  S. 
464,  9  Sup.  Ct  125,  32  L.  Ed.  488 ;  Denning 
V.  Butcher,  91  Iowa,  425,  59  N.  W.  69;  Kel- 
ly V.  Cummens,  143  Iowa,  148^  121  N.  W. 
540. 

That  the  plaintiff  waived  the  secrecy  im- 
posed by  the  statute  as  to  what  Dr.  York 
did  ttefore  she  went  to  the  hospital  will 
clearly  appear  from  her  direct  testimony  In 
her  own  behalf,  a  part  of  which  is  as  fol- 
lows: "A.  I  suffered  intense  pain  across  my 
abdomen  while  going  from  the  chicken  house 
to  my  home.  Q.  I  wish  you  would  describe 
to  me  the  nature  and  character  as  to  wheth- 
er or  not  it  was  a  bearing  down.  A.  It  was 
a  bearing  down  pain  all  of  the  time  right 
across  here,  so  severe  I  could  hardly  stand 
it  going  over  home.  This  was  right  across 
my  abdomen  there  over  the  womb.  The  doc- 
tor and  my  mother-in-law  and  my  husband 
came  to  my  house.  The  doctor  did  not  do 
anything  only  inject  medicine  in  my  arm  apd 
examine  me. .  He  examined  me  with  a  specu- 
lum, Inserting  it  into  my  vagina.  He  re- 
mained about  16  or  20  minutes.  He  spent 
about  15  minutes  examining  me.  *  *  * 
The  doctor  came  back  to  see  me  the  next 
morning.  The  pain  continued  all  night  as  it 
had  during  the  afternoon  and  evening,  and 
it  made  me  sick  all  over.  The  accident  oc- 
curred on  Wednesday.  The  doctor  came  back 
Thdrsday  morning  and  Injected  some  medi- 
cine in  my  arm  and  left  some  for  me  to  take 
internally.  He  was  there  again  Thursday 
evening.  On  Friday  my  pains  were  differ- 
ent They  were  bearing  down  patns  and 
cramps  getting  down  near  the  lower  part  of 
the  abdomen.  They  were  more  bearing  down, 
more  labor  pains.  I  am  the  mother  of  a 
child.  These  -pains  were  of  the  nature  of 
labor  pains.  They  were  bearing  down  pains 
across  the  lower  part  of  the  abdomen  and 
the  womb.  I  commenced  to  flow  on  Friday. 
The  doctor  was  there  Friday  and  Saturday. 
On  Sunday  he  performed  an  operation  at  my 
house.  The  only  change  in  the  pains  from 
Friday  to  Sunday  was  that  they  became 
more  severe.  Dr.  York  performed  an  opera- 
tion on  me  In  the  afternoon  of  Sunday.  He 
caune  in  the  afternoon  about  3  o'clock,  and  It 
was  about  6:30  when  he  went  home.  My 
mother-in-law,  Mrs.  Kohl,  my  husband,  and 
Mrs.  Stanton  were  present  when  this  opera- 
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tlon  was  perfotmed.  Q.  Tell  me  in  yonr  own 
way,  Mrs.  Woods,  just  what  all  the  doctor 
did,  describe  tbe  instruments  he  used  as 
near  as  you  can,  and  tbe  manner  in  which 
he  used  them.  A.  When  he  first  came,  he 
gave  me  some  whisky  to  take.  Laid  me 
across  tbe  bed  and  worked  with  the  Instm- 
nients — speculum  In  the  vagina.  Used  in- 
struments about  9  or  10  inches  long.  Q. 
How  many  instruments  did  he  use?  A.  Three 
or  four  different  kinds  he  used.  Q.  Did  he 
Insert  them  into  your  vagina?  A.  Xes,  sir. 
Q.  How  long  was  he  working  with  yon  till 
he  removed  something  from  yonr  person?  A. 
About  an  hour  and  a  half.  Q.  Were  yon 
lying  on  the  bed?  A.  Xes.  Q.  State  to  the 
Jury  Jnst  how  the  bed  was  situated  with  ref- 
erence to  being  away  from  the  wall.  A. 
Yes,  pulled  out  from  the  Vail  so  they  could 
work  around  the  bed.  Q.  Before  he  com- 
menced the  oi)eratlon,  was  there  any  rubber 
attachment  placed  under  you?  A.  Yes,  sir. 
Q.  How  did  you  He,  lengthwise  or  crosswise? 
A.  Crosswise  of  the  bed.  Q.  Was  it  Just  a 
common  ordinary  bed?  A.  Yes,  sir.  Q.  Dur- 
ing this  operation,  what  did  Mrs.  Stanton — 
what  did  she  do,  and  where  did  she  sit  or 
stand?  A.  She  stood  at  my  head  and  fan- 
ned me.  Q.  All  the  time  the  doctor  was  dig- 
ging around  there,  an  hour  and  a  half?  A. 
Yes,  sir.  Q.  Who  was  on  tbe  other  side  of 
the  bed  where  your  feet  were?  A.  Mrs.  Kohl 
and  my  husband.  Q.  What  was  Mrs.  Kohl 
and  your  husband  doing?  A.  Mrs.  Kohl  was 
holding  one  foot  up  on  the  bed,  and  Mr. 
Woods  was  holding  the  other.  Q.  Mr.  Woods 
was  holding  one  foot  up  on  the  bed  on  one 
side  and  Mrs.  Kohl  on  the  other?  A.  Yes, 
sir.  Q.  The  doctor  was  in  between  them, 
wasn't  he?  A.  Yes,  sir.  Q.  You  say  the  doc- 
tor was  working  with  Instruments  about  1% 
hours?  A.  Yes,  sir.  Q.  After  he  got  through, 
did  you  have  relief,  did  these  pains  cease? 
A.  Yes,  sir.  Tbe  labor  pains  I  had  suffered 
ceased  shortly  after  the  doctor  got  through 
with  the  operation.  The  rubber  that  they 
put  under  me  extended  down  over  the  side 
of  the  bed  and  dropped  down  nearly  to  the 
floor.  Q.  When  it  came  over  the  bed  and 
dropped  down,  where  it  formed  a  kind  of 
trough  to  carry  the  matter  that  came  from 
you?  A.  Yes.  The  bed  was  Just  an  ordinary 
bed  about  three  feet  high." 

Plaintiff  also  went  into  the  details  of  her 
treatment  by  Dr.  York  at  the  bouse  with 
other  witnesses.  C!onnsel  seek  to  avoid  the 
effect  of  the  ruling  excluding  Dr.  York's  tes- 
timony as  to  his  treatment  of  the  plaintiff  at 
her  home  by  the  claim  that  the  questions 
asked  him  did  not  relate  to  any  matter  tes- 
tified to  by  the  plaintiff.  Dr.  York  was  ask- 
ed if  he  removed  a  foetus  from  the  plaintiff 
at  the  time,  and  If  he  performed  such  an 
operation  as  the  plaintiff  described  and  re- 
moved a  foetus  from  her.  In  both  instances 
objection  was  made  that  the  doctor  was  an 
incompetent  witness  under  the  statute.  The 
plaintiff  pleaded  that  ber  fall  produced  a 


miscarriage,  and  all  of  ber  testimony  as  to 
the  character  and  extent  of  her  injury  tend- 
ed In  the  same  direction.  Her  testimony  as 
to  the  nature  of  the  operation  performed  by 
'Dr.  York  and  its  results  was  intended  to 
make  the  Jury  believe  that  a  foetus  was  tak- 
en from  her  at  that  time,  nor  did  she  make 
any  claim  in  her  testimony  that  she  was  re- 
lieved of  it  at  any  other  time  or  place.  Dr. 
York  was  a  competent  witness,  and  the  error 
In  rejecting  his  testimony  was  highly  preju- 
dicial, for  the  nature  and  extent  of  the  plain- 
tiff's injury  was  of  great  importance  to  the 
defendant.  Perhaps  a  more  doubtful  ques- 
tion is  presented  by  the  rejection  of  both 
Drs.  York  and  Crawford  as  witnesses  rela- 
tive to  the  operation  in  the  hospital.  Tbe 
plaintiff  herself  testified  on  the  subject  as 
follows:  "On  Wednesday  following  the  Sun- 
day I  came  I  bad  a  miscarriage,  a  large 
lump  in  my  side  made  its  appearance.  It 
was  on  the  right  side  right  across  the  right 
ovary.  The  lump  grew  in  size.  On  the  sec- 
ond Sunday  following  the  accident,  I  was 
taken  to  St  Luke's  Hospital.  Lump  was 
then  as  large  as  my  two  fists.  There  was 
swelling  and  soreness  across  the  abdomen. 
There  was  a  hard  lump.  I  had  never  bad 
any  enlargement  on  tlie  side  I>efore,  nor  In 
any  portion  of  my  body.  My  husband  went 
with  me  to  the  hospital  and  no  one  else.  I 
was  placed  in  a  ward.  I  was  very  sick  and 
suffered  pain  In  the  abdomen  and  had  fever. 
This  lump  spread  across  the  abdomen.  It 
appeared  straight  down  from  the  navti  right 
across  the  right  ovary.  There  was  pain  in 
the  region  about  my  womb — kind  of  mod- 
erate pain.  The  more  intense  pain  -was 
across  where  the  lump  was.  In  the  hospital 
they  took  hot  water  bags  and  put  ice  In  tbem 
and  laid  tbem  on  my  abdomen  and  across 
the  ovary^and  examined  me.  They  kept  Ice 
there  for  3%  days  and  then  operated  on  me. 
After  they  took  off  this  ice,  they  inserted  a 
rubber  tube  in  my  vagina  to  draw  off  the 
pus.  The  tube  was  about  8  or  9  inches  long, 
and  was  left  there  about  10  days.  It  reduc- 
ed the  size  of  this  lump  somewhat,  bnt  not 
fully.  After  that  it  drained  off  Itself.  Aft- 
erward on  the  12th  day  of  February,  1906, 
they  performed  an  operation  on  me.  Before 
the  operation  was  performed,  I  was  placed 
under  an8?sthetlcs.  They  put  me  under  the 
influence  of  anaesthetics  in  some  other  room 
than  the  operating  room.  After  the  opera- 
tion was  over,  I  learned  that  they  made  an 
incision  from  the  navel  to  tbe  bone.  The 
Drs.  Crawford  were  there,  bnt  not  in  tbe 
room,  when  they  gave  me  the  ansestbetic" 

Her  husband  went  to  the  bospital  with 
ber,  and  he  testified  on  direct,  as  her  wit- 
ness, as  follows:  "She  went  to  the  hospital 
on  the  3d  of  December,  and  I  think  the  first 
operation  was  the  7th.  At  this  first  opera- 
tion they  first  put  her  under  the  Influence  of 
an  anscsthetlc,  then  pat  a  speculum  into  the 
vagina,  then  they  pnt  a  rubber  tube  about 
8  or  10  inches  long  into  the  -vagina  op  Into 
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ber  parta.  I  doin't  think  any  portion  of  it 
remained  visible.  It  was  about  all  they  did. 
Before  this  they  put  Ice  In  a  box  and  laid 
beside  her.  She  was  packed  in  ice  before 
they  inserted  the  rubber  tut)e.  I  believe  she 
was  again  operated  on  by  an  Incision  in  her 
belly  the  12th  day  of  February.  I  was  not 
present  at  the  operation.  I  saw  her  just  be- 
fore she  went  Into  the  operating  room  and 
as  soon  as  she  was  brought  out,  the  day  *of 
the  second  operation.  Q.  When  did  you 'first 
learn  or  bear  or  first  see  and  learn  in  that 
way  that  your  wife  had  been  operated  on 
by  the  incision  being  made  in  her  l>elly?  A. 
I  don't  think  that  I  saw  it  until  she  come 
bome.  She  came  home  the  10th  of  March. 
She  liad  a  scar  commencing  jnst  below  the 
nayel  and  going  right  straight  down  to  the 
bone.  There  was  a  little  bit  at  the  bottom 
that  wasn't  quite  healed  up." 

The  plaintiff  and  her  husband  testified  as 
to  what  was  done  when  she  was  first  taken 
to  the  hospital  and  thus  opened  the  door  for 
the  testimony  of  her  physicians  on  the  same 
subject  She  also  testifled  as  to  the  extent 
and  location  of  the  operation  on  the  12th  of 
February,  1906,  and -the  physicians  were  cer- 
tainly competent  witnesses  as  to  the  charac- 
ter and  extent  of  that  operation.  Where 
two  or  more  physicians  are  engaged  in  the 
same  oi)eratlon,  a  waiver  of  the  prohibition 
of  the  statute  by  making  public  the  other- 
wise privileged  matter  makes  them  all  com- 
petent witnesses.  See  cases  supra.  In  Bax- 
ter V.  City  of  Cedar  Rapids,  103  Iowa,  599, 
72  N.  W.  790,  it  appears  that  there  had  been 
no  waiter  as  to  the  physician  who  was  held 
incompetent  Hence  the  case  Is  not  in  point 
liere. 

Fifty-two  errors  are  assigned,  and  most  of 
them  are  argued  to  some  extent  at  least  It 
is  manifest  that  we  cannot  separately  dis- 
cuss all  of  them,  nor  la  it  necessary  to  do 
so.  The  majority  of  them  relate  to  matters 
of  little  importance  which  could  not  have 
prejudiced  the  defendant's  case.  Two  or 
three  other  matters  do  require  attention, 
however.  On  the  former  appeal,  we  held 
that  Dr.  H.  W.  Bender  was  a  competent  wit- 
ness as  to  the  operation  at  the  hospital,  yet 
on  tt>e  present  trfal  the  plaintiff,  under  the 
shallow  pretense  of  an  examination  as  to 
his  competency,  was  permitted  to  cross-ex- 
amine and  discredit  the  witness  In  advance 
of  his  direct  examination.  It  was  a  fiagrant 
violation  of  the  most  elementary  rules  of 
practice  and  should  not  have  been  permitted. 
The  court  instructed  as  to  the  weight  to  be 
given  to  the  opinion  of  experts  based  on  an 
ansumed  state  of  facts,  but  nowhere  told 
the  jury. that  such  weight  must  in  the  first 
place  be  based  upon  the  truthfulness  of  the 
facts  assumed.  Such  a  direction  should  have 
been  given.  Moreover,  the  instructions  made 
no  distinction  between  opinions  based  on 
facts  wholly  assumed  and   those  based  on 


personal  knowledge  and  observation.  This 
distinction  should  also  Iiave  been  made. 

One  of  the  cpunsel  for  the  plaintiff  Is 
charged  with  serious  misconduct  in  argu- 
ment to  the  jury ;  but,  as  no  exception  seems 
to  have  been  saved,  we  cannot  consider  the 
matter. 

There  was  evidence  tending  to  show  actual 
notice  to  the  town  of  the  defective  condition 
of  the  walk  and  sufficient  evidence  to  take 
the  case  to  the  jury.  The  court  was  there- 
fore right  in  not  directing  a  verdict  for  the 
defendant 

Other  errors  discussed  by  counsel  need  not 
be  further  considered. 

For  the  error  pointed  out,  the  judgment 
must  be,  and  it  is,  reversed.  Plaintiff's  mo- 
tion to  strike  parts  of  app^lant's  abstract  is 
sustained. 

Reversed. 

WEAVER,  J.  .  I  concur  In  the  conclusion 
that  the  judgment  below  should  be  reversed; 
but  I  do  not  wish  to  be  bound  by  the  discus- 
sion of  appellee's  alleged  waiver  of  her  right 
to  object  to  the  disclosure  by  her  physidans 
of  information  obtained  in  professional  con- 
fid^ice. 


^HESS  V.  McKEB. 
(Supreme  Court  of  Iowa.     March  13,  1911.)S 

1.  Libel  and  SLANnsa  (S  31*)— Peivilbqei* 
Communications— JuniciAL  Proceedings— 
Malice. 

Libelous  or  slanderoua  matter  published  in 
due  course  of  judicial  procedure  is  absolutely 
privileged  and  will  not  support  an  action  for 
defamation,  although  made  maliciously  and  with 
knowledge  of  its  falsity. 

[EM.  Note.— For  other  cases,  see  Libel  and 
-Slander,  Cent  Dig.  f{  149,  150;  Dec.  Dig.  { 
51.*] 

2.  Libel  and  Slander  ({  38*)— Privilbobd 
Communications — Pleading. 

Causing  a  petition  to  be  filed  in  the  dis- 
trict court  in  which  it  was  alleged  that  the 
plaintiff  was  maintaining  a  liquor  nuisance  in 
said  county  can  afford  no  ground  for  an  action 
for  libel,  where  the  allegations  were  material 
and  necessaty  to  invoke  the  action  of  the  court, 
as  the  statute  expressly  authorizes  such  an 
action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig..  {}  117-123;    Dec.  Dig.  f 

Appeal  from  District  Court,  Muscatine 
County;  D.  V.  Jackson,  Judge. 

Suit  to  recover  damages  for  a  libel.  A 
demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  appeals.    Affirmed. 

Wade,  Dutcher  &  Davis  and  Thompson  & 
Thompson,  for  appellant  Jayne  &  Hoffman, 
for  appellee. 

AheRWIN,  O.  J.  The  defendant  herein 
caVised  a  petition  to  be  filed  in  the  district 
court  of  Muscatine  county,  in  which  it  waa 
alleged  that  the  plaintiff  herein,  M.  H.  Hess, 
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was  maintaining  a  liquor  nulisance  In  said 
county.  In  the  present  action,  the  plaintiff 
alleges  that  the  allegations  In  the  petition 
in  the  snlt  against  blm  were  malicious  and 
without  probable  cause.  A  demurrer  to  the 
petition,  on  the  ground  that  the  publication, 
by  filing  the  petition  in  the  district  conrt, 
was  privileged,  was  sustained.  It  is  the  gen- 
eral rule  that  libelous  or  slanderous  matter 
published  in  the  due  course  of  Judicial  pro- 
cedure is  absolutely  privileged  and  will  not 
support  an  action  for  defamation,  although 
made  maliciously  and  with  knowledge  of 
its  falsity.  25  Cyc.  376,  and  cases  cited  In 
notes;  Myers  v.  Hodges,  63  Fla.  197,  44 
Sonth.  357;  Newell  on  Defamation,  Slander 
&  Ubel,  425;  Storey  v.  Wallace,  60  HI.  61; 
Odgers  on  Libel  &  Slander,  {§  192,  175 ;  Mass 
T.  Melre,  37  Iowa,  97.  This  rale  has  been 
qualified  In  some  jurisdictions  to  the  extent 
that  such  privilege  will  only  extend  to  mat- 
ters pertinent  to  the  inquiry  or  relevant  to 
the  issue;  but  no  question  involving  such 
qualification  Is  now  before  us.  The  statute 
expressly  authorizes  the  action  that  the  de- 
fendant herein  Instituted  against  the  plain- 
tiff, and  the  allegations  complained  of  were 
material  and  even  necessary  to  Invoke  the  ac- 
tion of  the  district  court.  The  Judgment  of 
the  trial  court  is  In  accord  with  the  nn^l- 
mous  voice  of  authority,  and  It  is  affirmed/^ 
Affirmed.  / 


STILES  T.  BEED  et  al.  (EAMES  et  al.,  In- 
terveners). 
(Supreme  C!onrt  of  Iowa.     March  11,  1911.) 

1.  Deeds  (8  196*)— Convetance  by  Wife  to 
HusBAWD— Unduk    Influence  -r  Pkesump- 

TION. 

Under  Code,  8  3157,  providing  that  "a  con- 
veyance, transfer,  or  lien  executed  by  either 
husband  or  wife,  to  or  in  favor  of  the  other, 
shall  be  valid  to  the  same  extent  as  between 
other  persona,"  the  mere  relationship  of  hua- 
band  and  wife  is  not  enough  to  raise  the  pre- 
sumption of  undue  influence  In  the  conveyance 
of  land  by  a  wife  to  her  husband. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CJent 
Dig.   §1  387-593;    Dec.  Dig.  |  196.*] 

2.  Deeds  (8  211*)— Conveyance  by  Wife  to 
Husband— Evidence— Undue  Influence. 

In  an  action  by  the  heirs  of  a  wife  to  es- 
tablish their  right  to  land  transferred  by  the 
wife  to  her  husband,  evidence  held  sufficient 
to  e^ow  that  the  deed  was  not  procured  by  un- 
due influence  of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  81  641,  642;   Dec.  Dig.  8  211. •] 

3.  Deeds  (8  194*)- Evidence  of  Deliveby. 

The  possession  by  a  husband  of  a  deed 
from  his  wife  to  himself  Is  presumptive  evi- 
dence of  delivery,  and  delivery  is  also  presum- 
ed from  the  recording  of  the  deed,  whether  a 
valuable  consideration  was  paid  for  it  or  not; 
bat  this-  presumption  is  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  88  574-583;   Dec.  Dig.  8  1»4.»] 

4.  Deeds  (8  208*)— Evidence  of  Delivery. 

Evidence,  in  an  action  by  the  heirs  of  a 
wife  to  establish  their  right  to  land  conveyed 


by  the  wife  to  her  husband,  hOd  sufficient  to 
show  a  delivery  of  the  deed  to  the  husband. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  88  62&-632;    Dec  Dig.  (  208.*] 

6.  Wills  (8  68*)  —  Contbacts  to  Devise 
Pbopebty  to  Child. 

A  contract  between  the  owner  of  property 
and  a  child  of  another  iierson,  under  which  the 
owner  agrees  to  give  the  child  all  bis  property 
upon  the  death  of  the  owner  as  though  the 
child  was  his  own  son,  if  the  child  lives  with 
the' owner  until  his  majority,  la  valid. 

[Ed;  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  164,  165;    Dec.  Dig.  8  58.*] 

a.  Wills  (|  38*)— Coktbaox  to  Devise— Evi- 
dence. 

Where  such  agreement  ia  in  parol,  it  must 

be  fully  establishea  by  clear,  satiEcCactory,  and 

convincing  evidence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  8  165;    Dec  Dig.  8  58.*] 

7.  Wills  ({  58*)  —  Contbacts  to  Convey 
Pbopebty  to  the  Child — Evidence. 

In  an  action  on  a  contract  by  which  plain- 
tiff was  to  live  with  intestate  until  plaintiff 
was  21  years  of  age,  for  which  he  was  to  re- 
ceive intestate's  property  on  bis  death,  evidence 
held  sufficient  to  establish  the  contract 

[Ed.  Note.— For  other  cases,  see  Wills,  Ont 
Dig.  8  165 ;    Dec  Dig.  8  6&*] 

8.  Witnesses  (8  141*)— Competency— Death 
OF  Pabty  to  Contract, 

Code,  8  4604,  providing  that  no  person  in- 
terested In  the  event  of  an  action,  nor  any 
person  from  whom  any  party  or  interested  per- 
son derives  any  interest  or  title,  by  assignment 
or  otherwise,  shall  be  a  witness  aa  to  any  per- 
sonal transaction  or  communication  lietween 
such  witness  and  a  person  deceased,  does  not 
disqualify  one  who,  at  the  request  of  its  parent, 
secured  an  adoptive  parent  for  a  child,  and 
secured  from  such  adoptive  parent  a  contract 
by  which  the  adoptive  parent  agreed  to  give  his 
proprty  to  the  child  if  the  latter  would  live 
with  him  until  he  was  21  years  of  age,  to  tes- 
tify as  to  such  contract 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  576-579 ;    Dec  Dig.  |  141.*] 

9.  Witnesses  (8  141*)  —  Competency  —  Cow- 
siRucTioN  OF  Statute  —  "Otherwise"— 
"Debiveb." 

The  word  "otherwise,"  as  used  In  Code,  i 
4604,  means  another  manner  or  way,  at  by 
devise  or  descent,  and  "derives"  is  defined  as 
meaning  "to  receive,  as  from  a  source  or  origin, 
to  obtain  by  descent  or  transmission";  and 
the  statute  does  not  disqualify  an  agent  aa  a 
witness,  since  an  agent  is  not  interested  in  the 
result  of  the  action  or  bound  by  the  judgment 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  376-579;    Dec  Dig.  8  141.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2011 ;   vol.  6,  pp.  6105-5113.] 

10.  Wills  (8  63*)  —  Contbacts  DsrEATiiTa 
Devise. 

A  contract  between  the  owner  of  property 
and  a  child,  by  which  the  owner  agreed  to  give 
all  of  his  property  to  the  child  at  the  owner's 
death  if  the  child  lived  until  he  was  21  years 
of  age  with  the  owner,  is  not  an  agreement 
that  the  child  should  inherit,  and  did  not  pre- 
vent the  disposition  of  the  property  by  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  171;  Dec  Dig.  8  63.*] 

Appeal  from  District  Court,  Franklin 
County;  Charles  E.  Albrook,  Judge. 

Action  to  establish  right  to  property  re- 
sulted in  decree  as  prayed.  The  defendants 
and  interveners  appeal.    Affirmed. 
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John  M.  Hemingway,  for  appellants.  E. 
P.  Andrews,  Dayld  Bvans,  and  B.  H.  Mal- 
lory,  for  interveners.  Lundy  &  Wood  and 
dock  &  Clock,  for  appellee. 

liAOD,  J.  B.  S.  Stiles  died  Intestate  and 
without  issue  November  22,  1908.  He  left 
lots  In  Hampton  and  certain  personal  prop- 
erty derived  from  the  sale  of  land.  These 
lots  and  land  were  acquired  by  conveyance 
from  his  wife,  Harriet,  October  18, 1887.  The 
defendants  are  the  heirs  of  decedent  and 
claim  all  the  property  by  inheritance.  The 
Interveners  are  the  heirs  of  Srs.  Stiles,  and 
contend  (1)  that  the  deeds  purporting  to  con- 
vey to  decedent  the  lots  and  land  were  never 
delivered,  and  (2)  that,  if  delivered,  they  were 
procured  by  undue  influence  exerted  upon 
her  by  the  grantee  therein,  and  prayed  that 
as  her  heirs,  they  be  awarded  tlie  property 
left  by  decedent  The  plaintiff  is  the  son 
of  one  Jones,  and  claims  the  property  under 
a  contract  alleged  to  have  been  entered  into 
by  decedent  in  February  or  March,  1867,  by 
the  terms  of  which  he  was  to  live  with  de- 
cedent until  attaining  bis  majority,  and  upon 
decedent's  death  was  to  take  all  his  prop- 
erty as  though  his  own  son.  In  disposing 
of  the  case  the  appeal  of  Interveners  may 
be  considered  first  and  then  that  of  defend- 
ants. 

1.  At  the  time  Mrs.  StUes  signed  and  ac- 
knowledged the  deeds  conveying  the  lots  and 
land  to  her  husband,  October  18,  1897,  she 
was  79  years  of  age,  and  her  husband  about 
10  years  younger.  She  had  been  bedfast  for 
some  time,  and  so  continued  until  her  death 
in  1901.  The  evldrace  Is  conclusive  that  she 
was  a  well-educated  woman  and  above  the 
average  in  Intelligence.  One  witness  testi- 
fied that  her  mind  was  Impaired  and  ber  con- 
versation Incoherent,  but  tills  was  success- 
fully controverted  by  the  overwhelming 
weight  of  evidfflice.  Nor  are  we  inclined  to 
accept  the  conclusion  of  another  witness  that 
she  was  in  fear 'of  her  husband.  Though  he 
was  often  what  the  witnesses  denominate 
"grouchy,"  the  record  beers  convincing  proof 
of  his  kindness,  patience,  and  devotion  to 
his  wife  throughout  the  period  of  her  afflic- 
tion. The  situation  then  was  this:  The 
wife,  though  in  full  possession  of  her  mental 
faculties  and  79  years  of  age,  was  bedfast 
and  cared  for  exclusively  by  the  husband. 
Should  it  be  inferred  therefrom  that  in  ex- 
ecuting the  deeds  to  him  without  considera- 
tion, other  than  that  of  affection,  she  was 
unduly  influenced  by  him?  Section  8157  of 
the  Code  enacts  that :  "A  conveyance,  trans- 
fer, or  lien  executed  by  either  husband  or 
wife  to  or  in  favor  of  the  other  shall  be 
valid  to  the  same  extent  as  between  other 
persons."  The  mere  relationship,  then,  Is  not 
enough  to  raise  the  presumption  of  undue  in- 
fluence. There  must  be  something  lu  addi- 
tion thereto,  as  that  one  or  the  other  is  weak- 
minded,  as  In  Paulus  v.  Eeed,  121  Iowa,  224, 


96  N.  W.  757,  or,  owing  to  the  physical  con- 
dition or  surroundings,  the  one  is  rendered 
peculiarly  susceptible  to  the  control  of  the 
other.  Notwithstanding  the  emancipation  of 
the  wife  in  her  property  rights,  her  situa- 
tion and  the  nature  of  the  relation  exposes 
her  to  the  machinations  of  a  designing  hus- 
band. When  the  relation  is  normal,  she  is 
affectionately  anxious  to  please  him.  "When 
he  commands,  she  obeys;  when  he  persuades, 
she  yields;  when  he  gently  hints  a  wish,  she 
grants.  When  treated  almost  as  a  servant, 
when  governed  and  corrected  as  a  child,  as 
did  our  sturdy  ancestors,  or  when  confided 
in  as  a  companion  and  equal,  her  will  is 
subdued  to  her  lord.  *  •  •  Modern  legis- 
lation has  materially  changed  the  common 
law  respecting  the  rights  and  disabilities  in-' 
cident  to  the  marriage  relation.  But  the 
unity  of  person  remains,  resting  on  a  founda- 
tion older  than  the  common  law,  and  the 
husband's  influence  over  Ills  wife,  so  strongly 
expressed  by  the  common-law  writers,  will 
end  only  with  the  marriage  relation  itself."' 
Darlington's  Appeal,  86  Pa.  612,  27  Am.  Rep. 
726.  Said  Gibson,  C.  J.,  in  Weeks  v.  Haas, 
48  Ark.  409,  3  S.  W.  620:  "Her  dependence 
on  him  is  more  entire  than  the  dependence 
incident  to  any  other  of  the  domestic  rela- 
tions; and  the  law  relaxes  its  grasp  on  no 
means  within  its  power  to  prevent  him  from 
misusing  it"  In  Boyd  v.  De  La  Montagnie, 
73  N.  T.  498,  29  Am.  Rep.  197,  in  discussing 
the  proposition,  Church,  C.  J.,  declared  that : 
"A  court  of  equity  will  Interpose  its  jurisdic- 
tion to  set  aside  instruments  between  per- 
sons occupying  relations  in  which  one  party 
may  naturally  exercise  an  influence  over  the 
conduct  of  another.  A  husband  occupies  such 
a  relation  to  the  wife,  and  the  equitable  prin- 
ciples referred  to  would  apply  to  them  in  re- 
spect to  gratuitous  transfers  by  the  wife  to 
the  husband,  however  it  might  be  in  ordi- 
nary business  transactions,  which  the  wife 
may  legally  engage  in.  When  this  relation 
exists,  the  person  obtaining  the  benefit  must 
show,  by  the  clearest  evidence,  that  the  gift 
was  freely  and  deliberately  made.  The  bur- 
den is  upon  the  person  taking  the  gift  to 
show  that  the  transaction  was  fair  and  prop- 
er."   21  Cyc.  1293. 

But  for  other  evidence  we  should  be  In- 
clined to  regard  the  situation  such  as  to 
justify  the  inference  of  undue  influence.  The 
wife  was  wholly  dependent  upon  the  hus- 
band for  physical  care  and  comfort,  and,  as 
said,  the  deeds  were  likely  a  gift  to  him. 
But  such  an  inference  Is  fairly  overcome  by 
the  evidence  adduced.  It  clearly  shows  that 
the  purpose  of  so  conveying  the  property  had 
long  been  cherished  by  the  wife.  She  had 
so  stated  to  a  neighbor  repeatedly,  and  even 
the  witness  who  thought  her  in  fear  of  her 
husband  testifled  that  she  had  conflded  this 
much  to  her.  She  tblA  of  making  the  convey- 
ances after  this  was  done  without  apparent 
regret,  and   the  lawyer  who  took  the  ac- 
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knowledgmenta  noticed  notbing  of  hesitancy 
in  her  manner,  thongh  he  remarked  on  the 
comely  appearance  of  her  hair.  Moreover, 
she  had  Joined  the  husband  in  the  agreement 
hereinafter  discnsBed,  and  these  transfers 
did  not  divert  the  property  from  going  to 
plaintiff  as  both  Iiad  designed.  The  convey- 
ances were  voluntary. 

2.  Nor  is  there  any  ground  for  the  inter- 
veners' contention  that  the  deeds  vrere  never 
delivered.  These  were  signed  and  acknowl- 
edged and  appear  to  have  been  recorded 
March  6,  1901,  shortly  after  the  grantor's 
death.  Probably  they  were  handed  to  the 
recorder  by  the  grantee,  as  assumed  by  in- 
terveners, but  of  this  there  was  no  evidence. 
The  suggestion  that  they  were  found  by  him 
among  the  grantor's  effects  after  death,  as 
in  Reichart  v.  Wilhelto,  83  Iowa,  510,  60  N. 
W.  19,  is  gratuitous.  Were  Stiles  in  posses- 
sion of  the  deeds,  this  was  prima  fade  evi- 
dence of  delivery.  Parlln,  O.  ft  M.  Co.  r. 
Daniel,  111  Iowa,. 640,  82  N.  W.  1015;  Court- 
ney V.  Courtney,  129  N.  W.  62.  So,  too,  de- 
livery by  the  grantor  is  presumed  from  the 
recording  of  the  deeds.  Robinson  v.  Oould, 
26  Iowa,  89;  C*aven  v.  Winter,  38  Iowa,  471; 
Foley  V.  Howard,  8  Iowa,  66;  Hutton  t. 
Smith,  88  Iowa,  238,  66  N.  W.  326;  McCrum 
V.  McCrum,  127  Iowa,  640,  103  N.  W.  771: 
Webb  V.  Webb,  130  Iowa,  457,  104  N.  W. 
438;  Davis  ▼.  Hall,  128  Iowa,  647,  105  N. 
W.  122.  Interveners  argue  that  the  reason 
for  the  presumption  of  delivery  of  a  deed 
duly  signed  and  acknowledged  from  posses- 
sion or  recording  arises  from  the  fact  that 
one  having  paid  a  valuable  consideration  is 
presumed  to  have  received  the  thing  he 
bought  at  the  time  he  parted  therefrom.  But 
the  presumption  arises  without  evidence  of 
whether  consideration  has  been  paid.  Of 
coarse,  the  presumption  is  rebuttable,  and 
may  be  overcome  by  any  satisfactory  evi- 
dence. It  is  evidently  based  on  the  notion 
that,  as  only  Instruments  duly  delivered  are 
recordable,  such  delivery  should  be  Inferred, 
rather  than  the  surreptitious  act  of  handing 
a  deed  never  delivered  to  the  recorder.  Here 
the  husband  had  sold  the  land  and  been  in 
possession  of  the  lots  over  seven  years,  and 
in  the  absence  of  any  other  evidence,  save 
that  of  a  neighbor  saying  the  grantor  told 
her  she  had  transferred  the  land  to  her 
husband,  we  are  of  opinion  there  was  suffi- 
cient proof  of  delivery.  There  was  no  error 
in  dismissing  interveners'  petition. 

3.  That  a  contract  as  is  alleged  may  be 
enforced  was  decided  in  Cbehak  v.  Battles, 
133  Iowa,  117,  110  N.  W.  330,  8  L.  R.  A. 
(N.  S.)  1130.  There  the  contract  was  in  writ- 
ing, while  in  this  case  oral  evidence  is  relied 
on.  The  only  difference  is  in  the  manner  of 
proof.  Such  an  agreement,  if  resting  in 
parol,  must  be  fully  established  by  clear, 
satisfactory,  and  convincing  evidence.  Wales 
T.  Holden,  209  Mo.  552,  108  S.  W.  89;  In  re 
Baner'8  Ebtate,  76  Neb.  652,  107  N.  W.  993; 


Smith  ▼.  LnU  (Mich.)  115  N.  W.  1002.  As 
remarked  in  Dlcken  v.  McKinley,  163  HI.  318, 
46  N.  E.  134,  64  Am.  St  Rep.  471:  "Such  a 
contract,  however,  is  looked  upon  with  sus- 
picion, and  la  only  sustained  when  estab- 
lished by  the  clearest  and  strongest'  evi- 
dence." And  in  Kinney  v.  Murray,  170  Mo. 
700,  71  S.  W.  199:  "The  proof  of  such  a 
contract  mast  be  so  cogent,  clear,  and  forci- 
ble as  to  leave  no  reasonable  doubt  in  the 
minds  of  the  chancellor  as  to  its  terms  and 
character." 

Samael  Jones,  a  shoemaker  came  to  Hamp- 
ton in  1866.  In  the  fall  of  that  year  bis 
wife  died  leaving  two  children,  son  and 
daughter.  The  record  does  not  disclose  what 
became  of  the  latter,  bat  the  son  is  the 
plaintiff  in  this  case,  and  now  superintendent 
of  the  animals  in  Ooldmar  Bros.  Show.  He 
was  bom  February  17,  1864,  and  lived  with 
El  S.  StUes  and  wife  at  the  Phoenix  Hotel  in 
Hampton,  from  March,  1867,  until  he  was  21 
years  of  age.  It  seems  that  In  February  or 
March,  1867,  a  party  was  about  to  start  for 
Montana  to  prospect  for  gold,  and  Samuel 
Jones  accompanied  It.  At  that  time  North, 
one  time  county  Judge,  N.  B.  Chapman,  an 
attorney,  and  James  Thompson,  who  had 
been  county  treasurer,  resided  at  Hampton. 
North  and  Chapman  are  dead,  but  Thompson 
testified,  and  his  depositions  were  introduced 
In  evidence.  Though  80  years  of  age,  his  tes- 
timony bears  litUe  evidence  of  impaired 
memory.  His  story  is  that  Jones,  prior  to 
having  left  for  Montana,  talked  with  North, 
Chapman,  and  himself,  with  whom  be  had 
become  intimately  acquainted  in  the  organi- 
zation of  a  Masonic  lodge,  about  this  boy, 
saying  that  he  would  accompany  the  party 
going  to  Montana  but  for  the  boy,  and 
"wanted  to  know  if  the  three  men  would 
take  charge  of  him  and  find  him  a  home; 
have  him  adopted  in  some  good  family;  that 
this  they  promised  to  do;  that  North  took 
the  boy  to  his  home;  that  about  two  weeks 
later  North  Informed  Chapman  and  the  wit- 
ness that  Stiles  wished  to  adopt  the  boy  and 
bad  been  at  his  house  to  see  him;  that  short- 
ly afterwards  the  three  visited  Stiles'  Hotel 
and  talked  the  matt«  over  with  Stiles  and 
his  wife;  that  quoting,  "We  told  them  that 
we  had  authority  from  Mr.  Jones  to  find  a 
home  where  the  boy  could  be  adopted;  that 
we  understood  that  they  wanted  a  boy  and 
we  had  come  to  talk  it  over  with  them,  and 
told  them  they  could  have  the  boy  if  they 
'would  adopt  him,  give  him  their  name,  send 
him  to  school,  and  take  care  of  him  and  keep 
him  until  he  was  of  age,  and  that  at  their 
death,  if  he  ontilved  them,  that  he  was  to 
have  their  property,  and  they  said  they 
would  take  him  and  give  him  the  name  of 
Emery  Stiles  and  treat  him  as  their  own  son, 
and  that  if  be  outiived  them,  that  at  their 
death  he  should  have  their  property  the 
same  as  though  he  were  their  own  son."  The 
witness,  though  expressing  himself  in  some- 
what different  language,  gave  aabstantially 
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the  same  accotmt  of  tbe  transaetlon  orally 
and  in  another  deposition.  He  did  not  pre- 
tend to  repeat  tbe  language  used,  but  was 
positive  as  to  the  substance  of  what  was 
said.  He  described  the  boy  as  older  than 
he  was,  and  had  no  recollection  of  the  girl. 
John  North,  a  son  of  Judge  North,  testified 
to  having  taken  the  child  to  tbe  hotel  of 
Stiles  with  his  father.  This  is  in  harmony 
with  Thompson's  story,  for  tbe  three  men 
doubtless  visited  the  hotel  after  Judge  North 
had  told  them  Stiles  desired  the  child.  Nor 
Is  Thompson's  testimony  Inconsistent  with 
that  of  Davidson,  who  related  that  Stiles 
and  his  wife  had  consulted  him  as  an  attor- 
ney abont  preparing  adoption  papers;  that 
be  had  Informed  tbem  that  in  event  of  adop- 
tion, the  child  would  Inherit  their  property; 
that  they  decided  not  to  execute  adoption 
papers,  as  they  did  not  wish  him  to  be  their 
belr,  and  wished  to  see  bow  he  would  turn 
out.  Had  adoption  papers  been  executed,  he 
would  have  been  their  heir,  even  though  he 
left  the  next  day,  or  at  any  time;  but  vmder 
the  alleged  arrangemoit  he  must  bear  their 
name  and  live  with  them  until  21  years  of 
age  to  be  entitled  to  their  property.-  There 
Tfas  sufficient  reason  for  retaining  tbe  child 
under  tbe  alleged  agreement  rather  than  by 
adoption,  and  the  testimony  of  Davidson  ia 
not  necessarily  in  conflict  vrlth  that  of 
Thompson.  The  evidence  Is  conclusive  that 
plaintiff  complied  with  all  tbe  terms  of  this 
alleged  agreement,  and  greatly  endeared  him- 
self to  his  foster  parents.  They  loved  him 
as  an  own  son,  and  though,  upon  attaining 
21  years  of  age,  he  left  them  to  follow  a  pur- 
suit be  had  chosen,  he  kept  in  touch  with 
them  through  correspondence  as  long  as  they 
lived.  Tliey  tinlformly  referred  to  him  as 
their  son,  and  freely  expressed  their  inten- 
tion that  he  should  have  their  property  after 
they  had  departed  this  life.  While  this  may 
indicate  a  future  purpose,  it  is  entirely  con- 
sistent with  the  alleged  agreement,  and,  as  It 
relates  to  the  same  subject-matter,  should 
be  regarded  as  somewhat  corroboratory  there- 
of, especially  when  tbe  expression  of  tbe 
intention  that  he  was  to  have  their  property 
was  mentioned  in  connection  with  his  adop- 
tion. But  there  was  better  corroboration. 
Mrs.  Kellogg  testifled  that  Stiles  and  his 
wife  bad  said  to  her  many  times  that  tbey 
bad  adopted  plaintiff,  and  that  "tbe  purpose 
was  to  have  an  belr  to  leave  their  property 
to,"  and  that  "the  boy  was  to  have  it"  The 
boy,  as  Stiles  declared,  was  a  "bom  show- 
man," and  on  two  occasions  left  home  to  fol- 
low tbe  circus.  After  be  had  returned  from 
tbe  last  trip,  the  deceased  approached  C.  W. 
Boutin,  telling  him  of  the  high  esteem  In 
which  be  was  held  by  plaintiff,  and  request- 
ed him  to  undertake  to  persuade  him  not 
to  leave  again,  saying  that  the  boy  "always 
thought  a  great  deal  of  you,  and  yon  would 
have  more  Influence  over  him  than  anybody 
else,  and  I  want  him  to  stay  with  me.  I 
need  blm  now,  If  I  ever  did.    He  is  a  good 


boy  to  work,  and  we  want  to  Impress  upon 
bis  mind  as  much  as  possible  what  he  is  los- 
ing if  be  leaves  home  now.  It  will  only  be 
a  few  years — be  has  only  got  to  stay  here  a 
few  years  longer  to  get  what  is  coming  to 
him."  Boutin  did  not  pretend  to  give  the 
words  of  deceased,  but  testifled  that  he  re- 
peated the  above  in  substance  several  times, 
and  said  tbat  be  wished  him  to  explain  to 
Emery  what  be  would  lose  if  he  left  tbem, 
and  told  blm  of  his  nice  farm  to  live  on; 
that  be  would  lose  all  his  Interest  In  every- 
thing if  he  left;  but  if  he  stayed  with  him 
four  or  five  years  he  was  to  have  the  prop- 
erty. Boutin  testifled  to  having  talked  with 
tbe  boy  as  requested,  and  this  was  conflrmed 
by  plaintiff.  John  North  testified  tbat  on 
one  occasion  when  men  were  planting  willow 
trees  on  Stiles'  farm  Stiles  said  to  plaintiff 
that  they  were  not  working  for  blm;  "the 
boys  are  working  for  you;  this  is  all  yours. 
These  boys  are  not  "Working  for  me;  they 
are  working  for  you."  Jewell  testifled  that 
Stiles  had  said,  "The  boy  would  get  all  the 
property.  Mrs.  Stiles  had  said  the  same 
thing  to  him  and  explained  to  his  wife." 
Burres  testified  that  Stiles  bad  explained  to 
him  tbat  "tbey  adopted  blm,  and  tbat  tbey 
expected  blm  to  have  their  property."  On 
the  other  band,  one  Roberts  related  tbat 
Stiles  bad  said  to  him  that  plaintiff  would 
have  had  his  property  had  be  done  as  he 
wanted  him  to  do,  but  as  It  was  be  woull 
not  get  a  cent  Another  witness  told  of  Mrs. 
Stiles  showing  her  fine  clothes  and  saying 
that  she  expected  her  property  to  go  to  Stiles, 
and  after  that  "she  wanted  ber  folks  to  have 
this  property."  One  of  the  heirs  testified 
that  Stiles  had  said,  when  on  a  visit  In  New 
Jersey,  tbat  It  was  lucky  he  had  not  adopted 
plaintiff,  "as  be  cared  nothing  about  us." 
As  against  the  overwhelming  weight  of  evi- 
dence establishing  dlfferoit  purposes  and  re- 
lation than  the  'evidence  of  these  wltnessas 
Indicate,  we  are  not  inclined  to  accord  it  any 
considerable  credit  Stiles  may  have  said 
what  Is  attributed  to  blm  by  Roberts  in  bad 
humor,  and  Mrs.  Stiles  may  have  referred  to 
her  gowns  in  saying  she  desired  "her  folks" 
to  have  the  property. 

It  seems  Incredible,  in  tbe  light  of  this 
record,  that  deceased  ever  said  ansrthlng  con 
veying  the  idea  that  his  relations  with, 
plaintiff  were  not  satisfactory.  He  did  ob- 
ject to  his  pursuit  as  a  caretaker  of  wild 
animals,  and  though  himself  addicted  to  the 
habit  of  attending  shows,  wept  upon  first 
seeing  his  son  riding  the  elephant;  but  he 
spoke  of  blm  as  a  "born  showman"  with  evi- 
dent pride,  and  whenever  an  exhibition  with 
which  plaintiff  was  connected  was  given 
within  reach  be  attended,  in  order  to  see 
"bis  boy."  Our  design  has  been  to  mention 
tbe  evidence  wblcb  has  convinced  us  tbat  tbe 
agreement  was  entered  into  as  testified  br 
Thompson,  without  reviewing  it  in  detail. 
Stiles  and  bis  wife  were  childless  and  without 
hope  of  progeny.    His  relatives  lived  in  New 
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Jersey,  and  after  locating  at  Hampton  he 
doee  not  appear  to  hare  visited  them  until 
1906.  But  a  niece  and  brother-in-law  of  Mrs. 
Stiles  lived  In  Iowa.  So  that  there  seems  to 
have  been  little  to  have  Influenced  them 
against  entering  into  an  agreement  such  as 
alleged,  and  though  we  might  hesitate  about 
finding  It  to  have  been  established  by  the 
testimony  of  the  one  witness,  given  42  years 
after  the  transaction,  the  corroboration  is 
such  as  to  have  thoroughly  convinced  ns, 
upon  a  separate  examination  of  this  record, 
of  the  existence  of  the  contract  as  alleged. 
Some  decisions  are  cited  in  which  different 
conclusions  were  reached,  but  these  differ  so 
radically  in  their  facts  as  not  to  be  controll- 
ing, nor.  Indeed,  of  much  assistance. 

4.  It  is  contended,  however,  that  James 
Thompson  was  Incompetent,  under  section 
4604  of  the  Code,  to  testify  that,  in  behalf 
of  the  father  of  plaintiff,  he  and  bis  asso- 
ciates entered  into  the  contract  with  Stiles 
and  wife.  That  section  reads:  "No  party  to 
any  action  or  proceeding,  nor  any  person  in- 
terested In  the  event  thereof,  nor  any  person 
from,  through  or  under  whom  any  such  par- 
ty or  Interested  person  derives  any  Interest 
or  title  by  assignment  or  otherwise,  and  no 
husband  or  wife  of  any  said  party  or  person, 
shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication 
between  such  witness  and  a  person  at  the 
commencement  of  such  examination,  deceas- 
ed, insane  or  lunatic,  against  the  executor, 
administrator,  heir  at  law,  next  of  kin,  as- 
signee, legatee,  devisee,  survivor  or  guardian 
of  such  Insane  person  or  lunatic." 

The  witness  was  not  a  party,  nor  interest- 
ed in  the  event  of  the  suit,  and  therefore  was 
not  disqualified  on  either  of  these  grounds. 
Nearpass  v.  Oilman,  104  N.  Y.  606.  10  N.  B. 
894 ;  Darwin  v.  Kelgher,  45  Minn.  64,  47  N. 
W.  814.  Nor  had  he  at  the  time  he  testified, 
or  at  any  time,  any  interest  in  or  title  to  the 
property  In  controversy.  He  was  not  a  per- 
son, then,  "from,  through  or  under  whom" 
the  plaintiff  derived  "any  interest  or  title  by 
assignment  or  otherwise:" 

The  design  of  the  statute  is  to  guard 
against  the  temptation  to  give  false  testimo- 
ny in  regard  to  the  transaction  in  question 
on  the  part  of  the  surviving  party,  and  fur- 
ther, to  put  the  two  parties  on  terms  of  equal- 
ity in  the  opportunity  of  giving  testimony. 
3  Jones,  Evidence,  |  730.  To  effectuate  this, 
three  classes  of  persons  are  precluded  from 
giving  testimony  concerning  such  transac- 
tions: (1)  Parties  to  the  suit;  (2)  those  in- 
terested in  the  event  thereof;  and  (3)  those 
who  may  be  influenced  because  of  the  devolu- 
tion of  title  to  or  Interest  in  the  property  in 
controversy.  "From,  through  or  under"  has 
reference  to  the  origin  or  devolution  of  prop- 
erty, and,  unless  some  title  to  or  interest 
therein  has  been  derived  by  "assignment  or 
otherwise"  from  the  party  adverse  to  the  es- 


tate, the  .section  baa  no  application.  By 
"otherwise"  is  meant  in  another  manner  or 
way,  as  by  devise  or  descent  Contrary  to 
what  was  intimated  in  McClanahan  v.  Mc- 
Clanahan,  128  Iowa,  411,  106  N.  W.  833, 
by  express  provision  of  the  statute,  the  title 
or  interest  must  have  been  derived  "from, 
through  or  under"  the  witness,  in  order  to 
render  him  incompetent 

To  say  that  any  title  or  interest  was  de- 
rived "from,  through  or  under"  Thompson,  as 
agent,  would  be  a  misuse  of  tbe  word  "de- 
rived." According  to  Websterti  IMctlonary, 
it  means,  "To  receive,  as  from  a  source  or 
origin ;  to  obtain  by  descent  or  transmission. 
*  *  *  To  draw,  deduce,  obtain,  followed 
by  'from';  to  trace  the  origin,  descent,  or 
derivation  of ;  to  recognize  transmission  of." 
As  said,  the  language  of  the  statute  has  ref- 
erence  to  the  devolution  of  title  to  or  Interest 
in  the  property  in  controversy.  Since  an 
agent  is  not  interested  in  the  result  of  the 
action,  nor  bound  by  the  Judgment  he  is 
deemed  an  impartial  witness.  3  Jones,  Ev. 
§  794.  As  bearing  hereon,  see  Boeck  v.  Wil- 
ke,  141  Iowa,  713,  118  N.  W.  874,  120  N.  W. 
120;  Cobb's  Adm'r  T.  Wolf,  96  Ky.  418,  29 
S.  W.  308 ;  Whitman  v.  Foley,  125  N.  Y.  651, 
26  N.  B.  726;  Bonton  v.  Welch,  180  N.  Y. 
116,  63  N.  E.  588.  See  Bosseau  v.  Bonss,  179 
N.  Y.  438,  72  N.  B.  916;  Hanf  v.  N.  W.  Ma- 
sonic Aid  Ass'n,  76  Wis.  450,  45  N.  W.  316; 
Zerbe  v.  Belgart,  42  Iowa,  229.  In  Indiana 
and  Georgia  an  agent  of  the  adverse  party 
is  expressly  declared  incompetent  to  testify 
to  a  transaction  with  a  person  since  deceas- 
ed. Assurance  Co.  v.  Brim,  111  Ind.  281,  12 
N.  B.  310;  McCamy  v.  Cavender,  92  Oa.  254, 
18  S.  E.  415.  In  McClanahan  v.  McClana- 
han, 129  Iowa,  411,  106  N.  W.  833,  the  wI^ 
ness  held  to  have  been  incompetent  was  the 
person  through  whom  the  trust  fund  was  ac- 
quired, and  therefore  not  in  point,  though 
dicta  may  be  found  in  the  opinion  contrary 
to  the  conclusion  here  reached.  We  are  of 
opinion  that  the  evidence  of  Thompson  was 
admissible. 

5.  The  agreement  was,  not  that  plaintiff 
should  inherit,  but  should  have  the  property 
the  same  as  though  he  were  their  own  son. 
This  did  not  prevent  its  disposition  by  will, 
nor  undertake  to  confer  on  him  the  right  of 
inheritance,  but  measured  the  interest  he 
was  to  have  by  likening  It  to  that  which  a 
son  would  inherit 

Affirmed. 

BVANS,  J.,  took  no  part 


KELLY  ▼.  KELLY  et  aL 

(Supreme  Court  of  Iowa.    March  14,  1911.) 

1.  Gifts  (8  49*)— Evidknck. 

A  claim  to  land  under  a  parol  gift,   M' 
lowed  by  poaaession  and  the  making  of  valuable 
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improTementa  thereon  by  tke  donee,  or  coupled 
with  an  agreement  by  the  donee  to  move  and 
Uve  apon  the  land,  must  be  established  by  clear 
and  aatisfactoty  evidence. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Di«.  II  95-100;    Dec.  Dig.  i  49.»] 
2.  Gifts  (|  25*>— Pabol  Gift  of  Reai,  Pbop- 

EBTT. 

To  malce  a  parol  gift  of  land  valid,  the 
donee  most  have  taken  possession  and  held  ad- 
versely for  the  statutory  period,  or  must  have 
made  substantial  and  valnable  Improvements 
after  taking  possession. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dlf.  H  43-48;    Dec  Dig.  §  2S.*] 

8.  Girrs  (|  16*)— Reqdisitbs. 

▲  mere  intention  by  the  owner  to  give  land 
to  another  at  some  future  time  would  not  con- 
stitute a  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dec. 
Dig.  I  !«.•] 
4.  Wiixs  (I  58*)— Intention  to  Devibb. 

A  mere  intention  of  the  owner  of  land  to 
leave  it  to  another  would  not  constitute  an 
agreement  to  devise  it  to  him,  unless  supported 
by  a  valuable  consideration. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.. J  164;   Dec.  Dig.  i  58.»] 

9.  Vkndob  and   Pttbohabeb  (|   13*)— Aobee- 
ment  to   Oohvsy— Conbidebation- Nkces- 

6ITT. 

A  mere  intention  by  the  owner  of  land  to 
convey  it  to  another  at  a  future  time  would  not 
constitute  an  agreement  to  convey,  unless  sup- 
ported by  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  14;  Dec.  Dig.  i  13.*] 

6.  Fbaddb,  Statute  of  (|  129*)— Pabol  Gift 

— Pebfobmance. 

Where  plaintiff  was  induced  by  decedent's 
parol  agreement  to  give  him  certain  land  to 
change  his  place  of  residence  and  move  upon  an 
adjoining  farm,  and  cultivate  it  and  the  land 
given,  end  placed  aome  small  improvements  up- 
on the  land,  there  was  a  sufficient  considera- 
tion to  take  the  agieement  ont  of  the  statute  of 
frauds;  plaintiff  having  done  all  that  was  re- 
quired of  him  by  decedent  in  consideration  of 
the  gift  of  the  land. 

[E^  Note.— For  other  caaes,  see  Frauds,  Stat- 
ute  of.   Cent    Dig.   ||  287-292;    Dec.   Dig.    { 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  R.  P.  Howell,  Judge. 

Action  In  equity  to  quiet  plaintiff's  title 
to  a  certain  107  acres  of  land  against  the 
claims  of  the  defendants.  Decree  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Wade,  Dutcher  &  Davis  and  O.  A.  Bying- 
ton,  tor  appellantB.  BanclE  &  Bradley  and 
J.  J.  Ney,  for  appellee. 

PER  CURIAM.  Micbael  Kelly  at  one  time 
owned  the  land  In  controversy,  and  the  rec- 
ord title  thereto  was  In  him  at  the  time  of 
his  death,  which  occurred  In  December  of 
tbe  year  190&  Plaintiff  is  a  son  of  defend- 
ant Thomas  Kelly,  a  brother  of  the  deceased, 
and  defendants  Catharine  Kelly  and  Mrs. 
Vlannery  are  plaintiff's  sisters.  Other  re- 
mote relatives  of  the  deceased  are  made  par- 
ties  defendant,  and  the  parties  plaintiff  and 
defendant  are  the  only  heirs  Of  the  deceased. 
Flaintlff  claims  that  the  real  estate  in  ques- 


tion was  "given  to  him  by  the  said  Micbael 
Kelly,  then  the  owner  of  same,  on  or  about 
April  15,  1898,  and  the  plaintiff  thereupon 
entered  upon  said  premises  and  took  posses- 
sion of  same,  and  has  occupied,  owned,  and 
controlled  said  land  openly,  notoriously,  ad- 
versely, and  continuously  ever  since  said 
date;  and  that  he  has  worked  and  Improved 
said  land,  and  placed  valuable  improvements 
thereon,  and  has  paid  taxes  on  said  land, 
and  has  been  the  absolute  owner  thereof 
ever  since  said  date."  He  also  alleged: 
"That  at  the  time  of  the  death  of  the  said 
Michael  Kelly,  and  for  ten  years  prior  there- 
to, he  had  no  title  to  said  land,  the  same 
having  been  conveyed  by  gift  and  confirmed 
by  possession  and  occupancy  as  herein  set 
out  by  this  plaintiff;  and  that  the  heirs  at 
law  of  said  Michael  Kelly  have  no  Interest 
herein  as  heirs  at  law  of  said  estate."  In 
an  amendment  to  his  petition  he  made  the 
following  all^ations:  "That  at  the  time  of 
the  giving  the  land  described  in  plalntllTs  pe- 
tition by  Micbael  Kelly  to  this  plaintiff,  the 
said  Michael  Kelly  required  the  plaintiff  to 
move  upon  and  take  possession  of  said  land, 
and  live  upon  a  piece  of  land  given  to  plain- 
tiff by  Thomas  Kelly,  the  father  of  plaintiff, 
adjoining  the  land  involved  In  this  suit,  and 
plaintiff,  In  pursuance  of  said  requirement 
and  in  consummation  of  the  conditions  Im- 
posed upon  this  plaintiff  by  the  said  Michael 
Kelly  for  the  making  of  said  gift,  did  take 
and  keep  possession  and  move  and  live  upon 
the  piece  of  land  to  wit,  eighty  (80)  acres 
adjoining  the  land  Involved  In  tbls  action, 
and  accepted  said  conditions  and  continued 
to  live  upon  the  land  during  the  lifetime  of 
the  said  Michael  Kelly,  In  the  section  ad- 
Joining  the  home  farm  and  residence  of 
Michael  Kelly,  and  accepted  said  gift  and 
paid  thereby  the  only  consideration  required 
of  him  therefor  by  the  said  Michael  Kelly." 
These  allegations  were  all  denied  by  defend- 
ants, and  they  averred  that  plaintiff  was  a 
mere  tenant  of  Michael  Kelly.  They  also 
filed  cross-petitions  asking  that  the  title  to 
the  lands  be  decreed  to  be  in  Micbael  Kelly 
at  the  time  of  his  death;  that  the  Interests 
of  the  several  heirs  be  fixed;  and  that  the 
land  be  sold  and  the  proceeds  divided  among 
them.  The  trial  court  found  for  plaintiff, 
and  the  appeal  Is  from  the  decree. 

The  law  of  the  case  Is  well  settled.  In 
one  i>art  of  the  petition  plaintiff  claims  a 
parol  gift  followed  by  possession  and  the 
making  of  valnable  Improvements  upon  the 
land,  and  In  another  he  pleads,  not  only  the 
gift,  but  a  contract  based  upon  a  considera- 
tion, which  Is  also  characterized  as  a  gift 
Either  claim  must  under  the  law  be  estab- 
lished by  clear,  convincing,  and  satisfactory 
testimony.  Wilson  v.  Wilson,  99  Iowa,  692, 
68  N.  W.  910;  Truman  v.  Truman,  79  Iowa, 
509,  44  N.  W.  721;  Ellis  v.  Newell,  120  Iowa, 
71,  94  N.  W.  463,  and  cases  cited. 
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Again,  the  rale  Is  well  established  that 
before  a  parol  gift  of  land  will  be  recog- 
nized and  enforced  the  donee  must  have 
taken  possession  of  the  land  under  the  gift, 
have  held  It  adversely  for  the  statutory  peri- 
od, or  that  he  must  have  taken  possession 
and  made  substantial  and  valuable  Improve- 
ments upon  the  land.  Bevlngton  v.  Bevlng- 
ton,  133  Iowa,  861,  110  N.  W.  840,  9  L.  B.  A. 
(N.  S.)  608;  Sires  v.  Melvln,  135  Iowa,  400, 
113  N.  W.  106;  Peters  v.  Jones,  36  Iowa, 
512.  Other  things,  however,  aside  from  the 
making  of  valuable  improvements' will  con- 
stitute a  consideration  for  a  promise  to  make 
a  gift  Manning  v.  Berry,  142  Iowa,  62,  120 
N.  W.  488;  Dailey  v.  Munlck,  117  Iowa,  663, 
01  N.  W.  918,  60  L.  B.  A.  840;  Bevlngton  v. 
Bevlngton,  supra.  Of  course,  a  mere  pur- 
pose on  the  part  of  the  deceased  to  leave  the 
land  to  the  plaintiff,  or  to  give  It  to  him  at 
some  time  in  the  future,  would  not  constitute 
a  gift  or  an  enforceable  agreement  to  devise 
or  convey,  unless  such  agreement  was  sup- 
ported by  a  valuable  consideration.  Cessna 
V.  Miller,  85  Iowa,  726,  61  N.  W.  50. 

There  Is  little  or  no  dispute  as  to  the 
rules  of  law  applicable  to  the  case,  and  the 
main  propositions  are  of  fact  We  have 
gone  over  the  record  with  care  and  are  of 
opinion  that  if  the  case  depended  upon  a 
gift,  pure  and  simple,  which  to  be  enforced 
would  have  to  be  supported  by  possession 
and  the  making  of  substantial  improvements 
by  the  donee,  there  would  be  much  difficulty 
in  sustaining  the  decree.  The  testimony  is 
strong  enough  to  support  the  proposition 
that  there  was  a  gift,  followed  by  posses- 
sion; but  the  evidence  as  to  the  making  of 
any  substantial  improvements  is  very  meager. 
Moreover,  while  plaintiff  has  been  In  posses- 
sion of  the  land  for  more  than  10  years, 
such  possession  has  not  been  of  that  char- 
acter to  sustain  a  claim  of  adverse  posses- 
sion; indeed,  no  such  claim  is  made  in  the 
petition.  But  there  is  sufficient  testimony, 
as  we  think,  to  show  that  plaintiff  was  in- 
duced to  change  his  place  of  residence,  to 
move  upon  an  adjoining  farm,  and  to  culti- 
vate it  and  use  the  land  In  controversy,  upon 
the  agreement  of  the  deceased  to  give  him 
the  land  now  in  dispute.  There  is  also  tes- 
timony in  the  record  to  the  effect  that  plain- 
tiff made  some  small  improvements  upon  the 
land,  assisted  in  building  a  division  fence  be- 
tween the  tract  in  dispute  and  an  adjoining 
one,  and  agreed  to  pay  part  of  the  expense 
thereof.  That  deceased  Intended  a  present 
gift  of  the  farm  to  the  plaintiff  we  have  no 
doubt,  and  that  plaintiff  did  all  that  deceas- 
ed required  of  him  in  consideration  there- 
for is  fairly  sustained  by  the  testimony.  It 
follows,  then,  that  title  should  be  quieted 
in  the  plaintiff.  As  sustaining  this  view,  see 
Powers  V.  Crandall,  136  Iowa,  660,  111  N.  W. 
1010;   Franklin  v.  Tuckerman,  68  Iowa,  574, 


27  N.  W.  760;  Mills  ▼.  McCaustland,  106 
Iowa,  188,  74  N.  W.  930. 

We  are  the  more  ready  to  adopt  this  con- 
clusion because  of  the  finding  of  the  trial 
court  which  had  all  the  witnesses  before 
it,  and  was  in  position  to  observe  their  ai>- 
pearance  and  demeanor  while  on  the  wit- 
ness stand.  The  very  great  preponderance 
of  the  testimony  shows  that  deceased  thought 
and  declared  that  he  had  given  the  land  to 
the  plaintiff,  and  If  his  intentions  are  not 
carried  out  It  must  be  because  of  some  tech- 
nical rule  of  law.  That  there  is  no  such  rule 
appears  from  the  cases  hitherto  cited. 

The  decree  seems  to  be  correct,  and  It  Is 
affirmed. 


ZENOR  V.  SMITH. 
(Supreme  Court  of  Iowa. .  March  18,  1911.) 

1.  E3VIDENCB   (J   271*)— SELT-SBBVIUa   DWXA- 
&ATIONS. 

Where  defendant's  note  for  the  price  of  a 
cow  was  returned  as  not  complying  with  the 
contract  of  sale,  testimony  of  a  witness  that  ia 
returning  the  note  and  demanding  one  in  prop- 
er form,  he  acted  under  plaintiCfB  directions, 
was  not  ihcompetent  as  showing  self-serving 
declarations  of  the  plaintiff  that  there  was  no 
warranty  that  the  cow  wag  free  from  disease, 
as  stated  in  a  restrictive  clause  in  the  note  re- 
turned. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent- Dig.  g§  1068-J105 ;    Dec.  Dig.  g  271.*] 

2.  Witnesses  (§  269*)— Cboss-Examination. 

Where  no  part  of  the  correspondence  re- 
lating to  the  sale  in  question  had  been  ad- 
mitted in  behalf  of  plaintiff,  defendant's  letter 
to  plaintiff's  agent  containing  declarations  as  to 
a  warranty  sought  to  be  proved  was  inadmissi- 
ble for  defendant  as  a  part  of  the  cross-exam- 
ination of  the  agent. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  il  94S>-954;    Dec.  Dig.  |  260.*] 

3.  TbIAL  (§  89*)— EXAMIWATION— Rbspowsive- 
J7ES8    OF   ANSWEBS. 

That  an  answer  of  a  witness  la  not  re- 
sponsive is  not  ground  for  striking  it  out  un- 
less it  is  in  itself  Improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  228-234;    Dec.  Dig.  I  89.*] 

4.  Evidence  (§  161»)— Mentai,  Opkbation— 
Reliance  on  Wabbantt. 

The  buyer's  own  testimony  Is  competent 
to  prove  that  be  relied  on  the  warranty  alleged. 
[E2d.   Note. — For   other  cases,    see   Evidence, 
Cent  Dig.  S  440;   Dec.  Dig.  g  151.*] 

3.  Tbial    (g   252*)- INSTBUOTION&-CONFOBM- 

ITT  TO  Evidence. 

Where  the  on^  expert  witness  on  the  sub- 
ject testified  that  the  condition  which  he  found 
on  a  post  mortem  five  weeks  after  the  sale  in- 
dicated that  the  cow  in  question  had  been  af- 
flicted with  tuberculosis  a  year  or  more,  and 
counsel  for  the  seller  conceded  that  the  testi- 
mony was  undisputed.  It  was  error  to  instruct 
the  jury  that  the  warranty  made  on  the  sale 
that  the  cow  was  free  from  tuberculosis  was 
not  a  warranty  that  she  would  remain  free 
from  the  disease,  and  that  aftei^acqnired  disease 
would  not  relieve  the  buyer  from  paying  the 
price. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  a  596-^12;   Dec.  Dig.  g  252. •] 
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6.  Appkai,  akd  EmBOB  (|  843*)— ABBri^OTS— 

Ahendmert. 

Appellant's  amendment  to  the  abstract  fil- 
ed after  appellee's  argument,  the  amendment  be- 
ing for  the  purpose  of  making  clear  the  record 
on  a  matter  not  apparently  of  importance  until 
appellee's  argument  was  made,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S- 2791-2794;  Dec.  Dig.  i 
643.»i 

Appeal  from  District  Court,  Polk  Coun- 
ty ;  Hugh  Brennan,  Judge. 

Action  to  recover  $350  as  price  of  a  blood- 
ed cow  purchased  from  plaintiff  by  defend- 
ant at  a  public  sale.  The  defendant  alleged 
that  by  verbal  representations  the  plaintiff 
warranted  the  cow  to  be  free  from  tubercu- 
losla,  and  that  she  would  stand  the  tubercu- 
losis test ;  that  defendant  purchased  the  cow 
In  reliance  on  this  warranty;  and  that  she 
was  in  fact  tuberculous  at  the  time  of  the 
sale  Plaintiff  in  reply  denied  any  oral  agree- 
ment of  warranty  and  that  the  cow  was  in 
fact  tuberculous.  There  was  a  verdict  for 
plaintiff  In  the  full  amount  of  the  purchase 
price,  and  from  Judgment  on  this  verdict  de- 
fendant appealed.    Reversed. 

John  L.  Gillespie  and  Bannister  ft  Cox, 
for  appellant  McLaughlin  &  Shankland,  tor 
appellee. 

McCLAIN,  J.  The  undisputed  facts  ap- 
pearing In  the  record  were  that  defendant 
at  a  public  sale  purchased .  a  blooded  cow 
from  plaintiff  for  $350,  to  be  paid  In  cash  or 
by  bankable  note;  that  the  cow  was  delivered 
to  defendant  and  received  by  him,  and  that 
In  payment  he  sent  plaintiff  a  note  for  the 
amount,  on  the  back  of  which  was  written  a 
memorandum  to  the  effect  that  it  was  given 
in  payment  for  the  cow  which  defendant  had 
purchased,  subject  to  her  standing  a  satis- 
factory test  for  tuberculosis,  and  that  a  fail- 
ure to  fulfill  that  requirement  would  r«>der 
the  note  void,  the  cow  in  that  event  to  be  re- 
.tnmed  to  the  owner  as  agreed  by  both  par- 
ties; that  this  note  was  returned  by  plain- 
tiff's agent  to  defendant  as  not  in  compliance 
with  the  requirement  of  the  sale  that  pay- 
ment be  made  in  cash  or  bankable  paper,  and 
no  other  note  was  ever  executed;  that,  aft- 
er the  cow  had  l>een  in  possession  of  the  de- 
fendant for  five  weeks,  she  slipped  on  the  ice 
and  broke  her  leg  in  such  a  way  that  death 
necessarily  resulted;  and  that  on  a  post 
mortem  examination  she  was  found  to  be  tu- 
berculous. The  testimony  is  in  conflict  as 
to  whether  an  oral  guaranty  that  the  ani- 
mal was  not  tuberculous  and  would  stand 
the  tuberculin  test  was  given. 

1.  A  witness  for  the  plaintiff,  one  Omstead, 
a  banker,  who  had  acted  as  clerk  at  the  sale 
at  which  the  cow  was  bought,  testified  that 
the  defendant  did  not  settle  for  the  cow  with 
blm,  and  that  his  attention  was  subsequent- 
ly called  by  plaintiff  to  a  note  for  the  pur- 
chase price,  which  purported  to  have  been 


executed  by  defendant,  and  he  was  asked  to 
state  the  conversation  on  that  occasion  with 
the  plaintiff.  Over  defendant's  objection  to 
the  question  as  calling  for  incompetent  and 
hearsay  testimony  and  a  self-serving  dec- 
laration, he  testified  that  plaintiff  gave  him 
the  note  and.  told  him  to  return  it,  and  get  a 
note  made  out  in  proper  form.  The  court 
also  overruled  defendant's  motion  to  strike 
out  an  answer  of  the  witness  in  which  be 
stated  that  he  returned  the  note  to  the  de- 
fendant and  made  out  a  proper  one  asking 
him  to  sign  such  note  and  return  it  to  the 
witness.  The  error  alleged  by  appellant  in 
these  rulings  is  that  the  witness  was  there- 
by allowed  to  give  to  the  Jury  the  self-serv- 
ing declarations  of  plaintiff  which  had  a 
tendency  to  explain  and  strenjjthen  the  plain- 
tiff's testimony  as  a  witness  that  there  was 
no  oral  warranty.  But  clearly  it  was  com- 
petent for  the  witness  to  testify  that  in  re- 
turning the  note  to  defendant  and  demand- 
ing a  note  in  proper  form  he  was  acting  un- 
der, plaintiff's  direction.  It  nowhere  appears 
from  the  testimony  of  this  witness  that  plain- 
tiff assigned  as  a  reason  for  the  return  of 
the  note  that  there  had  been  no  oral  or  writ- 
ten warranty  as  against  tuberculosis.  Even 
if  there  had  been  such  warranty,  there  was 
nothing  in  the  contract  of  sale  authorizing 
a  restrictive  clause  on  the  note,  rendering  It 
nonnegotiable.  The  defendant  might  have  re- 
lied on  the  warranty  as  against  plaintlff.and 
still  agreed  to  pay  In  cash  or  bankable  pa- 
per. We  see  nothing  in  the  testimony  of  the 
witness  which  could  be  construed  by  the  Jury 
as  self-serving  declaration  of  plaintiff  with 
reference  to  whether  or  not  there  was  an  oral 
warranty.  The  same  considerations  dispose 
of  the  alleged  error  In  overruling  the  ques- 
tion asked  of  plaintiff  as  a  witness  with  ref- 
erence to  what  he  told  Omstead  in  the  same 
connection. 

2.  The  witness  Omstead  on  cross-exami- 
nation testified  that  he  had  received  letters 
from  the  defendant  the'  contents  of  which  do 
not  appear  In  the  record.  He  then  identified 
a  certain  letter  received  by  him  from  defend- 
ant, in  which  defendant  stated  in  consider- 
able detail  that  he  had  bought  the  cow  sub- 
ject to  the  tuberculin  test,  and  with  a  war- 
ranty that  she  was  free  from  tuberculosis, 
and  explabied  why  she  had  not  yet  been  sub- 
jected to  the  test  Defendant  asked  that  this 
letter  be  admitted  in  evidence  as  a  part  of 
the  cross-examination  of  the  witness,  but  on 
plaintiff's  objection  it  was  excluded.  We 
think  there  was  no  error  in  this  ruling.  The 
letter  contained  declarations  of  the  defend- 
ant plainly  not  admissible  in  evidence,  un- 
less It  constituted  a  part  of  the  correspond- 
ence, portions  of  which  bad  been  admitted 
as  evidence  in  behalf  of  the  plaintiff.  The 
record  does  not  show  any  portion  of  the  cor- 
respondence to  have  been  admitted  in  plain- 
tiff's behalf.    There  Is  a  letter  in  the  rec- 
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ord  from  defendant  to  plalntlfl'  with  regard 
to  the  shipping  of  the  cow  and  the  propriety 
of  testing  her  at  that  time  for  tuberculosis, 
but  plainly  the  subsequent  admission  In  evi- 
dence for  defendant  of  his  own  letter  to 
plaintiff  wonid  not  render  the  previous  re- 
jection of  his  letter  to  Omatead  erroneous,  If 
such  rejection  was  proper  when  the  ruling 
was  made.  We  find  nothing  to  Indicate  that 
rejected  letter  was  pertinent  to  any  such 
matter  with  reference  to  which  evidence  had 
been  Introduced  In  plaintiff's  behalf. 

3.  On  redirect  examination  Omstead  testi- 
fied, In  response  to  the  suggestion,  that  the 
reason  why  he  did  nothing  farther  with  the 
note  was  because  of  the  writing  on  the  back ; 
that  plaintiff  never  offered  it  for  sale,  but 
told  witness  to  send  it  back ;  "that  he  would 
not  accept  It  himself,  nor  I  would  not"  The 
answer  was  not  responsive,  but  that  was  not 
a  ground  for  striking  It  on  defendant's  mo- 
tion, unless  it  was  In  Itself  Improper.  Horan 
V.  Chicago,  St  M.  &  O.  R.  Co.,  89  Iowa,  828, 
66  N.  W.  607;  In  re  Dunahugh's  Will,.  180 
Iowa,  692,  107  N.  W.  925;  Chrlstensen  v. 
Thompson,  123  Iowa,  717,  99  N.  W.  591.  We 
are  unable  to  see  wherein  the  answer  Itself 
or  any  portion  of  it  Is  objectionable.  As  in- 
dicated In  a  previous  paragraph  of  this  opin- 
ion. It  was  proper  enough  for  the  witness  to 
relate  what  plaintiff  told  him  about  send- 
ing back  the  note,  so  long  as  that  direction 
did  not  Include  any  self-serving  declarations 
as  to  the  reasons  for  sending  It  back.  All 
the  answer  amounted  to  in  Its  most  liberal 
interpretation  was  a  recital  of  plalnUfTs  re- 
fusal to  accept  the  note  as  not  complying 
with  the  contract  of  sale  and  the  witness' 
statement  that  he  as  a  banker  would  not  ac- 
cept such  note  by  transfer  from  plaintiff. 
There  was  surely  no  prejudice  in  overruling 
defendant's  motion  to  strike  out  this  answer. 

4.  Defendant  as  witness  in  his  own  behalf 
was  asked  whether  or  not  he  would  have 
purchased  the  cow  had  plaintiff  not  warrant- 
ed her  to  be  free  from  tuberculosis,  and  also 
whether  or  not  he  would  have  attended  the 
sale  and  bid  on  the  cow  had  it  not  been  for 
a  previous  conversation  with  plaintiff  in 
which  be  acquiesced  in  such  a  warranty. 
Objections  to  these  questions  were  sustained ; 
the  court  remarking  that  "the  witness  might 
state  what  Induced  him  to  buy  the  cow,  and 
I  think  he  has  done  that"  The  subject  of 
the  inquiry  was  proper,  for  the  court  in- 
structed the  jury  (and  the  correctness  of  this 
instruction  Is  not  now  a  matter  of  inquiry) 
that  the  burden  was  on  the  defendant  to 
show  that  he  relied  upon  the  warranty  which 
he  sought  to  prove,  and  it  is  clear  that  his 
own  testimony  as  to  that  fact  was  competent 
We  think,  however,  that  the  court  was  justi- 
fied in  saying  that  the  witness  had  already 
testified  as  to  what  Induced  him  to  buy  the 
cow.  If,  however,  we  are  wrong  in  the  in- 
terpretation of  the  record  in  this  respect, 
we  think  It  evident  that  the  court  intended 
to  allow  connael  to  Interrogate  the  witness 


on  the  subject,  and  that  counsel  should  have 
Improved  the  opportunity  to  do  so,  and  that 
we  ought  not  to  hold  the  ruling  of  the  court 
prejudicial  error. 

6.  An  issue  was  raised  in  the  pleadings  as 
to  whether  the  cow  was  afflicted  with  tuber- 
culosis at  the  time  of  the  sale.  The  only  tes- 
timony on  the  subject  was  that  of  a  veter- 
inary surgeon  who  made  a  post  mortem  ex- 
amination after  the  cow  died  as  the  result 
of  a  broken  leg  and  found  tubercular  depos- 
its in  the  lungs,  and  testified  that  from  what 
he  discovered  on  such  examination  he  would 
say  that  the  cow  had  been  afflicted  with  tu- 
berculosis for  a  year  or  more,  and  would  not 
have  passed  the  tuberculin  test  if  it  had  been 
made  at  the  time  of  the  sale.  This  witness 
was  corroborated  by  persons  pres«it  at  the 
examination  who  spoke  of  the  doctor  taking 
out  pus  sacks  from  the  size  of  a  pea  to  the 
size  of  the  thumb.  Defendant  proposed  to 
call  another  veterinary  surgeon  to  testify  as 
to  the  condition  of  the  animal  at  the  time  of 
the  examination,  but  It  was  agreed  by  plain- 
tiff's counsel  that  there  was  no  dispute  as  to 
the  testimony  of  the  veterinary  who  had  al- 
ready testified.  Under  this  condition  of  the 
record  as  to  the  issues  and  the  evidence,  the 
court  Instructed  the  Jury  that  the  warranty 
made  about  the  time  of  the  sale  that  the  cow 
was  free  from  tuberculosis  was  not  a  war- 
ranty that  she  would  remain  free  from  tuber- 
culosis, and  that,  if  they  found  from  the  evi- 
dence that  the  animal  was  sound  and  free 
from  tuberculosis  at  the  time  of  the  sale, 
then,  although  they  should  further  believe 
from  the  evidence  that  the  animal  in  ques- 
tion afterward  became  diseased  with  tuber- 
culosis, still  such  after-acquired  disease 
would  not  relieve  the  defoidant  from  paying 
the  agreed  purchase  price ;  and,  if  they  found 
that  the  disease  was  acquired  by  the  animal 
after  the- purchase,  then  the  verdict  should 
be  for  the  plaintiff.  In  giving  this  instruc- 
tion we  think  the  court  erred  to  defendant's 
prejudice.  Had  there  been  any  evidence 
whatever  that  the  condition  in  whidi  the  ahi- 
mal  was  found  to  be  as  a  result  of  the  post 
mortem  examination  was  the  result  of  tu- 
berculosis contracted  after  the  sale,  then  no 
doubt  the  instruction  would  have  been  perti- 
nent to  the  issue  on  that  question,  for  the 
issue  was  as  to  whether  such  diseaaed  con- 
dition existed  at  the  time  of  the  sale.  But, 
had  the  jury  specifically  found  that  the  ani- 
mal was  afflicted  with  tuberculosis  contract- 
ed after  the  sale,  such  finding  would  have 
been  entirely  without  support  in  the  erideace 
as  shown  by  this  record.  The  burdoi  of 
proving  the  existence  of  tuberculosis  at  the 
time  of  the  sale  was  upon  the  defendant  It 
may  be  conceded  that  from  the  fact  that  the 
cow  was  thus  afflicted  five  weeks  after  the 
sale  there  would  be  no  legal  presumption  that 
she  was  so  afflicted  at  the  time  of  the  sale; 
but  as  the  only  exi>ert  witness  on  the  subject 
had  teetlfled  that  the  condition  which  he 
found  indicated  that  the  cow  bad  been  affllcfe- 
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ed  with  tuberculoBis  a  year  or  more,  and  after 
counsel  for  plaintiff  had  conceded  that  the  tes- 
timony of  this  witness  would  not  be  contra- 
dicted, we  think  counsel  for  defendant  were 
not  called  upon  to  go  further  In  proving  that 
the  condition  found  must  have  existed  at  the 
time  of  the  sale,  and  It  was  open  to  the  Jury 
to  say  on  their  own  notion  about  the  nature 
of  the  tnberculosls  that  It  might  have  been 
contracted  after  the  sale  and  produced  the 
condition  the  cow  was  found  to  be  In  at  the 
time  of  the  post  mortem.  The  Instruction 
was  plainly  calculated  to  mislead  the  jury 
and  prejudice  defendant's  case,  and  it  should 
not  have  been  given. 

fA  motion  was  made  to  strike  appellant's 
amendment  to  abstract  filed  after  appellee's 
argument  had  been  completed  and  filed.  As 
the  amendment  was  for  the  purpose  of  mak- 
ing clear  the  record  on  a  matter  not  appar- 
ently of  importance  until  appellee's  argument 
was  made,  we  think  It  was  proper  and  should 
be  allowed  to  stand.  No  prejudice  could  re- 
sult to  appellant,  for  he  had  opportunity  in 
reply  to  appellee's  argument  to  make  any  ap- 
plication of  the  argument  to  the  record 
which  be  desired  to  make.  The  motion  is 
therefore  overruled.'' 

For  the  error  pointed  out  In  the  last-num- 
bered division  of  this  opinion,  the  Judgment 
is  reversed. 


DUENSINQ  V.  PAINE. &  WILLIAMSON. 
(Supreme  Court  of  Iowa.     March  13,  1911.) 

1.  Pabtnebship    (I    9*)  —  Rklatiok— Natube 
OF  IN  Genebai.. 

Where  plaintiff's  sole  authority  was  to  act 
for  defendants,  who  were  the  agents  of  a  cor- 
poration for  the  sale  of  its  lanas,  in  ettecting 
sales  to  purchasers  who  might  be  found  In  a 
certain  neighborhood,  and  was  to  receive  one- 
half  of  the  net  commlasions,  paid  to  defendants 
by  the  coiporation,  there  was  no  partnership 
between  defendants  and  plaintiff. 

[Ea.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S»  23,  24;    Dec.  Dig.  {  9.*] 

2.  CONTBACTS    (i    118*)  —  IIXBOAMTT  —  IN- 
DCCINO  BBEACH  or  TBUST. 

Plaintiff  was  acting  as  snbagent  for  de- 
fendants in  selling  lands  for  a  certain  company. 
After  defendants  nad  been  discbarged  as  agents 
and  plaintiff  appointed  in  their  stead,  defend- 
ants entered  Into  an  agreement  with  plaintiff  to 
divide  the  commissions  to  be  derived  from  cer- 
tain unfinished  sales.  Held,  that  such  agree- 
ment was  not  illegal,  though  defendants,  im- 
mediately on  termination  of  their  agency,  be- 
came agents  for  a  rival  company. 

[BA,  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |{  521-541;  Dec.  Dig.  |  113.»] 

Appeal  from  District  Court,  Wright  Coun- 
ty;   R.  M.  Wright,  Judge. 

Action  in  equity  for  an  accounting  aa  to 
profits  and  expenses  in  certain  real  estate 
transactions  in  which  plaintiff  claims  that  he 
was  Jointly  interested  as  agent  with  the  de- 
fendants. The  defendants  deny  the  allega- 
tion of  plalntifTs  bill,  and  also,  by  way  of 
crom-bUl,  claim  a  share  in  certain  commis- 


sions received  by  plaintiff.  The  lower  court 
granted  relief  to  plaintiff  aa  to  one  of  the 
transactions  in  which  he  claimed  an  interest, 
and  denied  defendants  any  recovery  on  their 
cross-bill.  Defendants  appeal.  Reversed 
and  remanded. 

Sylvester  Flynn,  tor  appellants.  McGratb 
&  Archerd,  for  appellee. 

McCLAIN,  J.  In  the  summer  of  1907  de- 
fendants were  the  agents  for  the  George  W. 
Wright  Land  Company  to  sell  lands  In  Texas 
Pan  Handle  on  a  commission  of  $1  per  acre. 
In  August  plaintiff  wmt  in  company  with 
defendants  to  Texas  as  a  prospective  pur- 
chaser and  did  purchase  160  acres  of  land 
through  their  agency.  On  the  return  trip  he 
was  solicited  by  defendants  to  assist  them 
in  procuring  other  purchasers  from  the 
neighborhood  in  which  he  resided  wlilch  was 
generally  described  a*  the  territory  around 
the  town  of  Vincent,  defendants  being  resi- 
dents of  Eagle  Otove  in  the  same  county. 
The  proposition  was  that  defendants  would 
give  plaintiff  one-half  the  commissions  re- 
ceived by  sales  to  residents  in  the  neighbor- 
hood of  Vincent,  plaintiff  paying  one-half  the 
expense  iavolved  in  such  transactions.  Plaln- 
tifTs claim  is  for  one-half  the  net  commis- 
sions on  two  sales,  one  to  the  Lowmillers, 
the  other  to  Watson.  The  court  disallowed 
the  claim  of  the  plaintiff  on  account  of  the 
Lowmiller  sale,  apparently  on  the  ground 
that  the  LowmUlers  did  not  reside  within 
the  territory  over  which  plaintiff's  agency 
was  Intended  to  extend.  As  plaintiff  has  not 
appealed  we  shall  have  no  further  occasion 
to  refer  to  this  portion  of  his  claim. 

In  their  statement  of  points  relied  upon 
for  reversal  counsel  for  appellants  raise  no 
question  as  to  the  correctness  of  the  action 
in  the  lower  court  in  allowing  a  recovery  of 
a  share  of  the  commission  In  the  Watson 
transaction,  and  we  have  no  occasion  there- 
fore to  go  into  the  details  relating  to  the  al- 
lowance made  to  plaintiff  on  that  accotmt 

The  sole  controversy  on  this  appeal  Is  as 
to  defendants'  counterclaim  with  reference 
to  which  the  record  shows  the  facts  to  have 
been  in  brief  as  follows:  On  plaintiff's  re- 
turn trip  from  Texas  after  effecting  the  Wat- 
son sale  he  was  solicited  by  the  Wright  Com- 
pany to  become  the  agent  of  that  company 
on  the  same  terms  as  those  under  which  de- 
fendants had  been  acting  for  the  company, 
and  In  October  or  November,  190S,  accepted 
a  written  appointment  from  one  Donavan 
who  had  previously  been  acting  as  the  agent 
of  the  Wright  Company.  Subsequently  he 
was  appointed  by  the  same  general  agent  to 
represent  the  Associated  Land  Company, 
which  seems  to  have  been  in  a  sense  the  suc- 
cessor of  the  Wright  Company,  at  least  to 
the  extent  that  it  was  handling  the  same 
lands  and  had  the  same  general  agent.  In 
November  Donavan  notified  defendants  that 


*For  other  eases  see  same  topic  and  tectlon  NUMBER  In  Dec.  Dls.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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their  agency  for  the  Wright  Company  was 
canceled.  Defendants  had  already  accepted 
an  agency  for  the  Scenic  City  Land  Com- 
pany to  handle  lands  In  another  portion  of 
Texas.  Prior  to  these  changes  In  the  rela- 
tion of  the  parties  to  the  Texas  land  busi- 
ness and  to  each  other,  plaintiff  under  the 
general  directions  of  defendants,  and  to  some 
extent  with  their  assistance  and  also  to  the 
knowledge  of  Donavan,  had  been  soliciting 
three  persons  near  Vincent  to  buy  lands  of 
the  Weight  Company,  and  In  connection 
with  the  cancellation  by  Donavan  of  defend- 
ants' contract  of  agency,  they  were  advised 
by  him  that  after  the  date  of  such  cancella- 
tion "any  business  done  for  us  by  you  will 
be  done  through  J.  O.  Duenslng  of  Eagle 
Grove.  This  Is  till  further  notice."  From 
this  instrument  it  does  not  appear  for  whom 
Donavan  was  speaking,  but  It  must  be  pre- 
sumed we  think  that  he  was  speaking  for 
the  Wright  Company  with  whom  defendants 
bad  a  contract  of  agency.  The  testimony  of 
defendants  as  witnesses  and  of  one  Smith 
their  agent,  who  had  assisted  in  soliciting 
the  last  three  prospective  purchasers  near 
Vincent,  was  that  after  it  was  mutually  un- 
derstood between  defendants  and  plaintiff 
that  defendants  had  lost  the  agency  for  the 
lands  handled  by  the  Wright  Company,  and 
plaintiff  had  been  appointed  by  the  Associat- 
ed Land  Company  to  handle  the  same  lands, 
an  arrangement  was  made  between  defend- 
ants and  plaintiff  by  which  these  three  pros- 
pective purchasers  were  to  be  further  solicit- 
ed to  purchase  land  such  as  was  within  the 
agency  of  the  defendants  acting  for  the 
Wright  Company,  and,  if  sales  were  effected 
to  such  purchasers,  the  commissions  should 
be  divided  with  defendants  on  the  same 
terms  as  such  commissions  would  ha-ve  been 
divided  had  defendants  retained  the  agency 
for  the  Wright  Company  and  received  the 
commissions  for  such  sales.  In  a  general 
way,  plaintiff  as  a  witness  denied  any  such 
arrangements ;  but  his  testimony  was  given 
as  the  first  witness  In  the  case,  and  before 
there  was  any  specific  testimony  for  defend- 
ants on  the  subject,  and  he  was  not  recalled 
for  the  purpose  of  denying  such  specific  tes- 
timony or  negativing  in  any  particular  man- 
ner the  arrangement  to  which  defendants 
and  their  witness  Smith  testified;  and  we 
cannot  avoid  the  conclusion  that  such  an  ar- 
rangement was  made.  Subsequently  the 
three  prospective  purchasers  above  referred 
to  went  to  Texas,  being  accompanied  to  Des 
Moines  by  plaintiff,  where  they  were  turn- 
ed over  to  Donavan,  and  each  purchased 
a  tract  of  160  acres  of  the  land,  for  which 
plaintiff  was  agent  There  is  no  question  but 
that  plaintiff  received  the  entire  commission 
for  these  sales  in  the  gross  sum  of  $480. 

Several  questions  are  argued  by  counsel 
relating  to  the  validity  of  the  alleged  ar- 
rangement between  plaintiff  and  defendants 
by  which  any  commissions  received  by  plain- 
tiff for  sales  to  these  prospective  purchasers 


were  to  be  divided  with  defendants.  It  to 
contended  for  plaintiff  that  there  was  a  part- 
nership for  the  sale  of  the  Wright  Company 
lands  between  plaintiff  and  defendants,  which 
partnership  was  necessarily  terminated  when 
defendants  ceased  to  be  agents  for  the  sale 
of  such  lands;  while  the  contention  for  de- 
fendants la  that  after  the  dissolution  of  such 
partnership  plaintiff  had  the  right  to  close 
up  its  unfinished  business,  and  was  bound 
to  account  to  defendants  for  their  share  of 
such  business.  We  do  not  find  that  the  ar- 
rangement between  plaintiff  and  defendants 
as  originally  entered  into  contemplated  or 
amounted  to  a  partnership.  They  certainly 
did  not  become  partners  in  the  general  land 
business,  nor  did  they  become  general  part- 
ners in  the  business  of  selling  Wright  Com- 
pany lands.  PlalntifTs  sole  authority  was  to 
act  for  defendants  in  effecting  sales  to  pur- 
chasers who  might  be  found  in  the  neigh- 
borhood of  Vincent,  and  while  he  was  to 
receive  one-half  the  net  commissions,  we 
think  it  plain  that  he  was  to  receive  such 
share  only  as  subagent  of  defendants.  We 
have  no  occasion  therefore  to  consider  the 
powers  and  duties  of  one  partner  after  the 
dissolution  of  a  partnership. 

The  termination  of  the  agency  of  defend- 
ants necessarily  terminated  any  Interest  they 
may  have  had  in  the  business  with  the  pros- 
pective purchasers,  for  under  their  contract 
of  agency  they  were  entitled  only  to  commis- 
sions on  land  8eld,,and  there  was  no  provi- 
sion whatever  by  which  after  a  termination 
of  their  contract  they  would  be  entitled  to 
any  interest  in  sales  not  effected  while  the 
contract  was  in  force.  Had  it  not  been  for 
the  arrangement  which  we  have  found  to 
have  been  mutually  made  between  defend- 
ants and  plaintiff  after  defendants'  contract 
was  canceled  defendants  would  have  had  no 
Interest  whatever  in  commissions  for  sales 
subsequently  effected  by  plaintiff  either  for 
the  Wright  Company  or  for  the  Associated 
Land  Company.  It  Is  only  on  the  basis  of 
that  arrangement  that  defendants  are  now 
entitled  to  a  share  of  the  commissions  re- 
ceived by  plaintiff  for  sales  made  to  these 
three  prospective  purchasers. 

Something  Is  said  in  the  argument  as  to 
the  invalidity  of  any  arrangement  by  which 
defendants  after  their  agency  for  the  Wright 
Company  was  terminated  and  after  that  had 
l>ecome  agents  for  the  Scenic  City  Land 
Company,  a  rival  concern  in  the  sale  of  Tex- 
as lands,  should  undertake  in  violation  of 
their  duty  to  the  Scenic  City  Land  Company 
to  further  the  sale  to  Wright  Company  lands 
to  these  prospective  purchasers.  We  find  no 
illegality  in  such  arrangement.  So  far  as 
the  Wright  Company  and  the  Associated 
Land  Company  were  concerned,  Donavan 
had  already  Indicated  in  canceling  the  con- 
tract with  defendants  that  they  might  con- 
tinue to  act  through  plaintiff  with  reference 
to  any  unfinished  business  or  sales  in  con- 
templation.   So  far  as  the  Scenic  Land  Corn- 
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pany  •was  concerned  the  agency  given  to  de- 
fendants does  not  seem  to  hare  been  exclu- 
sive on  either  side.  While  the  terms  of  that 
contract  do  not  appear  specifically  In  the 
record  It  seems  to  be  conceded  that  in  gen- 
eral purport  It  was  the  same  as  that  which 
had  existed  between  the  defendants  and  the 
Wright  Company,  and  by  reference  to  the 
terms  of  that  contract  it  plainly  appears 
that  no  exdusiye  agency  was  created.  De- 
fendants might  have  continued  without  any 
Inconsistency  to  represent  the  Wright  Com- 
pany after  their  contract  with  the  Scenic 
City  lAnd  Company  was  made. 

We  reach  the  conclusion  that  there  was  an 
arrangement  between  the  defendants  and 
plalntier  after  the  latter  became  the  agent  for 
lands  previously  handled  by  the  Wright  Com- 
pany by  which  defendants  agreed  not  to  un- 
dertake to  solicit  these  prospective  purchas- 
ers for  the  Scenic  City  Land  Company's  land 
and  by  which  plaintiff  undertook  to  divide 
commissions  on  any  sales  made  to  these 
purchasers  with  defendants.  Such  arrange- 
ment being  valid  we  see  no  reason  why  de- 
fendants should  not  have  one-half  the  net 
commissions  for  sales  subsequently  made  by 
plaintiff  to  such  purchasers. 

The  lower  court  allowed  plaintiff  Interest 
on  his  share  of  the  Watson  commission  from 
the  date  of  its  receipt  Counsel  for  appel- 
lants question  the  plaintiff's  right  to  such 
interest  on  the  theory  that  the  arrangement 
under  which  the  sale  was  made  amounted 
to  a  partnership,  and  they  contend  that  a 
partner  is  not  liable  in  accounting  for  inter- 
est on  any  portion  of  the  partnership  assets 
which  have  been  received  by  him  in  the 
course  of  partnership  business.  As  we  think 
there  was  no  partnership,  but  only  a  con- 
tract for  the  division  of  commissions  after 
they  might  be  received,  the  decree  of  the 
trial  court  as  to  Interest  in  plaintiff's  favor 
must  t>e  sustained. 

We  reach  the  conclusion  that  the  trial 
court  erred  in  not  allowing  to  defendants 
any  share  in  the  commissions  received  by 
plaintiff  as  the  result  of  sales  effected  to  the 
three  purchasers  who  were  in  contemplation 
when  the  new  arrangement  between  defend- 
ants and  plaintiff  was  made,  and  the  case 
will  be  remanded  to  the  lower  court  for  the 
purpose  of  determining  the  charges  and  ex- 
penses which  plaintiff  incurred  and  paid  in 
effecting  such  sales  in  order  to  determine  the 
net  amount  of  commissions  In  which  defend- 
ants are  entitled  to  participate. 

Reversed  and  remanded. 


WEISKR  r.  ROSS. 

(Snpieme  Conrt  of  Iowa.     March  9,  1911.) 

1.  Bnxs  AND  Notes  (|  496*)— Suit  on— Bub- 
DBN  OP  Pbooi^-Ownership. 

Execution  of  notes  relied  on  in  a  counter- 
claim being  admitted,  but  defendant's  ownership 


denied,  she  was  bound  to  make  at  least  a  prima 
facie  showing  of  ownership. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |$  1669-1074;    Dec.   Dig.  { 

2.  EVIDXNCK   (S   158*)— Secondabt  Bvidknc* 
— Contents  oi-  Wills. 

Testimony  as  to  the  terms  of  a  will  was 
inadmissible  as  beizig  secondary  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  521 ;   Dec.  Dig.  i  168.*] 

3.  JuDoiiENT  (J  678*)— Persons  Bound. 

One  need  not  necessarily  be  a  party  to  a 
Judgment  to  be  bound  thereby. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.   §§  1195-1199,   1221;    Dec  Dig.  | 

4.  Judgment  (§  892*)— Payment  of  Notes. 

Payment  of  judgment  on  notes  under  a 
contract  whereby  defendant  agreed  to  assume 
a  co-obligation  on  the  notes  amounted  to  satis- 
faction of  the  notes. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Dec.  Dig.  !  892.*] 

6.  Contbactb    (S    187*)   —  Beneficiabub — 

Right  to  Sue. 

A  contract  whereby  defendant  assumed' 
plaintiff's  co-obligation  on  notes  being  made  fov 
the  payees'  benefit,  they  could  sue  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts^ 
Cent.  Dig.  i§  798-807;  Dec.  Dig.  S  187.*] 

6.  Judgment  (§  632*)  —  Pebsons  Who  Mat 
Take  Advantage. 

Generally  one  not  a  partv  to  a  suit  Is  not 
bound  thereby,  and  can  take  no  advantage 
thereof,  but  the  rule  is  otherwise  as  to  privies. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1148;  Dec.  Dig.  |  632.*] 

7.  Judgment  (5  628*)  —  Conclusiveness- 
Pasties  Benefited. 

Judgment  against  defendant  on  notes  which, 
under  a  contract  between  herself  and  a  co- 
obligor,  she  assumed  precludes  subsequent  re- 
covery by  her  against  the  co-obligor. 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t  1144;  Dec.  Dig.  t  628.*] 

Appeal  from  District  Court,  Buchamua 
County;  F.  C.  Piatt,  Judge. 

The  questions  for  our  consideration  arise 
out  of  a  counterclaim  filed  by  defendant 
against  plaintiff  upon  two  promissory  notes 
of  $500  each,  executed  by  plaintiff  and  three 
others,  payable  to  E.  Boss  or  bearer,  dated 
December  10, 1885,  each  due  four  years  after 
date.  Defendant  claims  to  be  the  owner  of 
these  notes,  and  asked  Judgment  for  tlie 
amount  thereof  against  the  plaintiff.  Plain- 
tiff admitted  the  execution  of  the  notea,  but 
denied  defendant's  ownership  thereof.  He 
also  pleaded  a  settlement,  payment  of  the 
notes,  and  al8o«n  estoppel  and  an  adjudica- 
tion of  nonliability,  which  will  be  more  par- 
ticularly referred  to  In  the  opinion.  Upon 
these  issues  the  case  went  to  trial  to  a  Jury, 
resulting  in  a  directed  verdict  for  defendant, 
and  plaintiff  appeals.     Reversed. 

E.  Bl  Hasner  and  Horace  E.  Trippet,  for 
appellant    Cook  &  Cook,  for  appellee. 

DEEMER,  J.  We  shall  have  some  diflt 
culty  in  stating  the  case  with  that  clearness 
which  is  desirable.     The  execution  of  the 


•For  other  cases  see  same  topic  ana  McUon  NUMBER  in  Dee.  Dls.  *  Am.  Dig.  K«j  No.  Series  *  Rep'r  IndaxH 
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notes  being  admitted,  but  defendant's  owner- 
ship thereof  doiied,  it  was  incumbent  on  de- 
fendant to  make  at  least  a  prima  fade  show- 
ipg  of  ownership.  She  claims  to  have  ob- 
tained title  thereto  by  inheritance  from  her 
husband,  Ej.  Ross,  the  original  payee  of  the 
notes,  and  In  virtue  of  an  assignment  from 
her  son  Park,  the  only  other  surviror  of  her 
deceased  husband.  The  notes  were  never 
treated  as  part  of  E.  Ross'  estate,  never  in- 
ventoried by  his  executrix,  or  disposed  of  by 
him ;  but  defendant  claims  that  they  belong- 
ed to  him  at  the  time  of  his  death,  and  as 
administration  of  his  estate  has  been  closed 
she  and  her  son  Park  acquired  title  through 
inheritance.  This  is  denied  by  plaintiff,  who 
insists  that  the  notes  were  no  part  of  the 
assets  of  the  estate  of  E.  Ross,  that  they 
have  been  paid  or  settled,  and  that  defend- 
ant is  estopped  by  contract,  judgment,  and 
otherwise  from  Insisting  upon  payment  of 
the  notes.  It  appears  that  E.  Ross  died  in 
January  of  the  year  1881.  At  the  time  of 
his  death  be  and  plaintiff  were  partners,  con- 
ducting a  milling  business  under  the  name  of 
V.  P.  Welser  &  Co. 

On  March  13th  of  the  same  year  plaintiff 
and  defendant  entered  into  a  written  con- 
tract, the  material  parts  of  which  read  as 
follows:  "Whereas,  the  said  V.  F.  Weiser 
and  E.  Ross  heretofore  entered  into  a  co- 
partnership to  operate  the  Ottervllle  mill  In 
said  county  under  the  firm  name  of  V.  V.. 
Welser  &  Co.,  which  copartnership  has  con- 
tinued by  mutual  consent  and  agreement  un- 
til  the  present  date,  and  whereas  the  death 
of  B.  Ross  necessarily  terminates  said  co- 
partnership: Now,  then,  it  Is  agreed  by  the 
parties  thereto  to  settle  all  matters  connect- 
ed with  said  partnership  in  manner  and  form 
as  follows,  to  wit:  First,  that  V.  F.  Wels- 
er, partner  as  aforesaid,  agrees  to  go  out 
and  surrender  and  hand  over  to  the  said 
Margaret  R.  Ross,  executrix  as  aforesaid, 
said  mill  and  all  therein  to  this  date,  both 
manufactured  product  and  raw  material  of 
all  kinds  held  for  products,  and  all  books  of 
account,  bills,  memoranda  and  papers  of  all 
kinds  In  any  way  relating  to  the  business  of 
said  mill  during  the  copartnership,  with  all 
value  thereof  as  the  said  books  and  bills  on 
true  balance  may  show,  and  further,  the  said 
V.  F.  Welser,  partner  as  aforesaid,  agrees 
to  leave  for  the  use  of  the  mill  the  machine 
or  device  known  as  the  diamond  mill  stone 
dresser,  and  also  the  boat  used  on  the  pond 
for  repairing  the  mill  dam  and  other  use  on 
or  about  the  water,  and  also  the  said  V.  F. 
Weiser  agrees  to  convey  by  full  and  suffi- 
cient warranty  deed  to  the  said  Margaret 
R.  Ross  for  the  use  of  the  mill  property  that 
piece  and  parcel  of  land  between  the  mill 
-and  the  bridge  and  known  as  lot  B  In  the  vil- 
lage of  Ottervllle  (said  last  three  Items,  to 
wit:  The  diamond  mill  stone  dresser,  boat 
and  village  lot  being  the  individual  property 
of  said  V.  F.  Weiser).  Second:  Margaret  R. 
Koss,   executrix   aforesaid,   agrees,  oa   her 


part,  to  take  care  of  and  pay  all  papers  or 
notes  made  and  executed  by  the  said  V.  F. 
Welser  &  Co.  for  repairs  or  extension  of  mill 
and  for  running  expenses  of  same  now  held 
by  the  People's  National  'Bank,  and  surren- 
der to  said  V.  F.  Weiser  certain  notes  now 
held  by  the  estate  of  E.  Ross,  to  wit:  One 
dated  September  4,  1888,  for  $500,  made  by 
V.  F.  Weiser  and  V.  F.  Weiser  &  Co.,  one 
dated  April  4,  1888,  for  $1,000,  made  by  V. 
F.  Welser  and  V.  F.  Weiser  &  Co.,  and  one 
dated  May  15,  1887,  for  $7t50,  made  by  V.  P. 
Welser  and  Andrew  Welser.  Of  the  above- 
described  notes  It  is  agreed  by  the  parties 
hereto  that,  in  lien  of  surrender,  all  notes 
made  and  executed  by  and  In  the  name  of 
v.  F.  Welser  &  Co.  shall  be  destroyed  In  the 
presence  of  both  parties  and  generally  all 
notes  heretofore  made  In  the  course  of  the 
copartnership  and  paid  or  substituted  by 
other  notes  and  lying  in  the  People's  Bank 
or  among  the  papers  of  Mr.  Ross  shall  like- 
wise be  destroyed  in  the  presence  of  the 
parties  hereto;  and  further,  with  respect  to 
two  certain  notes  for  $500  each,  dated  De- 
cember 10,  1885,  and  payable  to  E.  Ross  or 
bearer  and  signed  by  V.  P.  Welser,  Andrew 
Welser,  Martin  A.  Welser,  and  Anton  Wel- 
ser, one  held  by  Martha  S.  Clark  and  the 
other  by  J.  M.  Ensmlnger,  It  is  agreed  by 
the  parties  hereto  that  If  said  notes  are  law- 
fully filed  and  proved  against  V.  F.  Weiser 
&  Co.  and  the  estate  of  E.  Ross,  deceased 
partner  of  the  milling  firm  of  V.  F.  Weiser 
&  Co.,  then  the  said  Margaret  R.  Ross,  exec- 
utrix aforesaid,  will  pay  the  same;  and, 
further,  one  certain  note  dated  June  9,  1800, 
for  $140,  and  signed  by  V.  F.  Weiser  and  W. 
Hullerman,  and  held  by  the  People's  Bank, 
the  said  Margaret  R.  Ross,  executrix  as 
aforesaid,  agrees  to  assume  and  pay  the 
same,  and  In  consideration  of  the  above  and 
for  any  other  claim  the  said  V.  F.  Weiser 
may  have  for  work  done  or  material  furnish- 
ed either  by  himself  or  family  or  others  at 
his  solicitation  for  the  partnership  during  its 
existence  the  said  Margaret  R.  Ross  agrees 
to  pay  and  does  pay  the  said  V.  F.  Weiser 
the  sum  of  one  hundred  twenty-five  dollars, 
the  receipt  whereof  is  acknowledged  by  the 
said  y.  F.  Welser  as  receipt  in  full  for  all 
claims  against  the  said  company  or  the  es- 
tate of  the  said  B.  Ross.  With  respect  to 
the  financial  matters  of  the  company,  said 
V.  F.  Weiser  alleges  that  it  has  always  and 
at  all  times  been  in  the  hands  of  Mr.  Boss 
and  that  he  has  made  and  executed  no  pa- 
pers or  note  of  and  amount  whatever  binding 
the  company  except  at  the  demand  of  Mr. 
Ross." 

The  $500  notes  mentioned  in  this  contract 
as  held  by  Martha  Clark  and  3.  M.  Ens- 
minger  are  the  ones  upon  which  the  counter- 
claim in  this  action  Is  based.  Thereafter 
and  some  time  In  the  year  1892,  E^minger 
and  Ciark  each  brought  an  action  In  the  dis- 
trict court  of  Buchanan  county  against  the 
defendant  in  this  action  upon  the  contract 
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}nst  quoted.  In  which  they  each  allesed, 
among  other  things,  the  partnership  relation 
between  Welser  and  Ross;  that  defendant 
took  possession  of  all  the  partnership  prop- 
erty after  the  death  of  her  husband  and  all 
bis  iudlridual  property;  that  by  the  terms  of 
the  contract  said  defendant  assumed  and 
agreed  to  pay  the  notes  now  In  suit,  then 
held  by  the  said  Knsmlnger  and  ClaA  as 
part  consideration  for  the  property  turned 
over  to  her  by  V.  P.  Weiser  under  the  con- 
tract. They  further  alleged  that  they  each 
furnished  money  to  the  partnership,  and 
that,  while  the  notes  in  suit  were  given  as 
an  accommodation  for  the  firm  of  Weiser  ft 
Co.,  they  were  given  to  Ensmlnger  and 
Clark,  respectively,  as  evidence  of  the  loan 
made  to  the  copartnership,  to  be  held  as  evi- 
dence of  the  copartnership  Indebtedness. 
They  also  alleged  that  the  notes  were  given 
to  raise  money  for  the  partnership  business 
of  Weiser  ft  Co.,  and  that  the  money  fur- 
nished by  them  was  for  the  copartnership, 
and  that  the  copartnership  gave  them  the 
notes  sued  on  In  this  action  some  time  in  the 
year  18S6,  to  evidence  the  amount  of  the  In- 
debtedness. They  further  alleged  that  de- 
fendant came  Into  the  possession  of  all  the 
property  of  the  copartnership,  and  also  all 
that  belonged  to  her  husband,  and  had  con- 
verted the  same  to  her  own  use.  Judgment 
was  asked  In  each  case  for  the  amount  of 
the  notes. 

Defendant  in  the  suit  answered  the  peti- 
tions in  the  Ensminger  and  Clark  cases.  She 
denied  that  there  was  any  partnership  be- 
tween her  husband  and  Weiser  after  Novem- 
ber 1,  1888,  but  admitted  that  she  took  pos- 
session of  {he  mill  and  held  it  until  It  was 
sold.  She  admitted  taking  possession  of  all 
the  mill  property,  but  that  it  was  not  worth 
to  exceed  $5,082,  and  that  claims  against  the 
estate  of  her  husband  to  the  amount  of  more 
than  $8,000,  exclusive  of  those  held  by  Ens- 
minger and  Clark,  had  been^  filed  with  her  as 
executrix.  She  also  averred  Ensmlnger  nor 
Clark  had  established  their  claims  against 
ber  husband's  estate,  but  tliat,  on  the  con- 
trary, they  had  been  defeated  in  their  at- 
tempts to  do  so.  As  to  the  second  count  of 
the  petitions,  she  admitted  the  receipt  of 
the  property,  and  alleged  that  she  bad  fully 
accounted  for  the  same,  and  that  the  claims 
of  Ensmlnger  and  Clark  had  been  adjudged 
to  be  nonenforceable  against  her  as  execu- 
trix of  the  estate. 

Upon  these  Issues  the  two  cases  were 
tried,  resulting  In  Judgments  against  defend- 
ant Ross,  the  following  being  the  form  of 
each  of  said  Judgments:  "On  tliis  20th  day 
of  May,  1883,  this  csuse  comes  on  for  de- 
cision, Messrs.  Woodward  ft  Cook  appearing 
for  plaintiff,  and  Messrs.  Lake  ft  Harmon 
appearing  for  defendant,  and  the  court  being 
fully  advised  in  the  premises,  finds  that  the 
Issues  are  with  the  plaintiff  and  against  the 
defendant,  and  that  there  is  due  the  plain- 
tiff from  the  defendant,  Margaret  R.  Ross, 


on  the  contract  set  forth  In  the  petition  here- 
in, the  sum  of  six  hundred  three  and  "/loo 
dollars.  It  Is  therefore  ordered  and  adjudg- 
ed that  the  plaintiff,  J.  H.  Ensmlnger,  have 
and  recover  of  defendant,  Margaret  R.  Ross, 
the  said  sum  of  six  hundred  three  and  *'/io« 
dollars,  with  interest  at  the  rate  of  six  per 
cent,  per  annum  from  date  until  paid,  and 
the  costs  of  this  action  taxed  at  twelve 
and  'o/ioo  dollars,  and  that  execution  issue 
therefor." 

Each  case  was  appealed  to  this  court,  and 
the  Judgments  were  each  affirmed.  See  9C 
Iowa,  402,  65  N.  W.  340.  After  the  affii'in- 
ance  defendant  paid  each  of  said  Judgments, 
and  in  November  of  the  year  1807  filed  her 
counterclaim  upon  each  of  the  original  $500 
notes,  claiming,  as  we  understand  it,  that  the 
notes  were  simply  deposited  by  ber  husband 
as  collateral  security  for  a  loan  to  the  part- 
nership of  which  he  was  a  member,  and  that 
upon  payment  of  the  indebtedness  which  the 
notes  were  made  to  secure  the  original  payee, 
her  husband,  or  in  the  event  of  his  death,  his 
heirs,  became  entitled  to  the  notes,  and  that 
she,  under  the  facts  before  recited,  is  entitled 
to  recover  thereon  from  the  original  makers. 

1.  In  order  to  establish  her  ownership  of 
the  notes,  defendant  was  permitted  to  testi- 
fy that  her  husband  left  a  will,  and  this  fol- 
lowed: "Q.  What  were  the  terms  of  the  will? 
(Plaintiff  objects  to  that  as  not  the  best  evi- 
dence.) Q.  To  whom  was  the  property  left, 
Mrs.  Ross?  A.  Myself  and  son."  Manifest- 
ly the  testimony  as  to  the  contents  of  the 
win  was  secondary  and  incompetent,  and  as 
this  is  the  only  evidence  in  support  of  her 
allegation  of  heirship,  and  the  testimony  It- 
self shows  that  the  husband  left  a  will,  de- 
fendant has  not  shown  her  ownership  of  the 
note,  aind  in  any  event  the  Judgment  must 
be  reversed. 

2.  Testimony  was  adduced,  over  the  plain- 
tUTs  objection,  to  the  effect  that  Ensminger 
held  one  of  the  notes  In  suit  simply  as  col- 
lateral security  for  a  loan  to  Ross,  and  that 
he  did  not  own  the  note.  However,  this 
same  witness  said  that  he  paid  Ross  $531 
and  some  cents  for  the  note,  and  held  it  for 
a  numl>er  of  years.  He  also  said  that  he 
produced  the  note  In  court  when  he  had  bis 
trial  against  defendant,  and  had  not  had  It 
since  that  time.  Defendant  also  adduced  tes- 
timony to  show  that  plaintiff  Weiser  was 
owing  a  bank  In  Independence,  and  that  ou 
December  31,  1885,  there  was  paid  on  this 
note  $500  by  check  of  M.  S.  Clark  to  E.  Ross 
for  that  amount,  and  again  on  September  25, 
1886,  the  further  sum  of  $531.67  by  check  of 
J.  M.  Ensminger  to  E.  Ross,  and  that  the 
note  upon  which  those  payments  were  made 
was  the  Individual  debt  of  V.  F.  Weiser. 
Testimony  was  also  adduced  by  defendant 
showing  that  Ensmlnger  and  Clark  claims 
were  filed  in  probate  against  the  Ross  estate 
and  after  hearing  were  disallowed.  The  ev- 
idence shows  that  the  notes  In  suit  were 
used  in  various  cases  In  the  district  court, 
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nnd  that  they  were  never  out  of  the  posses- 
sion of  the  clerk  of  that  court,  except  as  they 
were  delivered  upon  receipt  to  defendant's 
attorneys.  Defendant  also  produced  testi- 
mony to  show  that  Mrs.  Clark  held  one  of 
the  notes  simply  as  collateral.  This  is  the 
entire  record  so  far  as  it  is  material  to  any 
propositions  In  the  case. 

Api)ellant  contends  (1)  that  the  notes  have 
been  paid,  and  that  no  action  will  lie  there- 
on ;  (2)  that  it  has  already  been  adjudicated 
that  defendant  was  liable  to  pay  the  notes; 
that  she  has  done  so  and  Is  not  entitled  to 
recover  thereon  from  plaintiff;  (3)  that  the 
Judgment  In  the  Ensminger  and  Clark  cases 
were  final  and  conclusive,  and  that  the  effect 
thereof  was  to  discharge  plaintiff  from  any 
liability  on  the  notes. 

The  main  question  on  the  merits  of  the 
case  is  the  effect  of  the  Judgments  rendered 
in  the  Ensminger  and  Clark  cases.  These 
actions  were  in  part  based  upon  the  contract 
between  plaintiff  and  defendant,  which  we 
have  hitherto  quoted,  and  the  judgments  ren- 
dered thereon  conclusively  establish  the  fact 
that  defendant  was  liable  thereon.  The  plain- 
tiff here  was  not  a  party  to  that  suit;  but 
one  need  not  always  be  a  party  to  a  judg- 
ment In  order  that  be  may  be  bound  thereby. 
The  relevant  part  of  the  contract,  aside  from 
its  recitals,  which  recitals  give  color  to  the 
entire  Instrument,  is  embodied  In  this  lan- 
guage: "And  further,  with  respect  to  certain 
notes  for  ?500  each,  dated  December  10, 1885, 
and  payable  to  E.  Ross  or  bearer  and  signed 
by  V.  F.  Welser,  Andrew  Weiser,  Martin  A. 
Welser,  and  Anton  Welser,  one  held  by  Mar- 
tha «l.  Clark  and  the  other  by  J.  M.  Ensming- 
er, It  is  agreed  by  the  parties  hereto  that  if 
said  notes  are  lawfully  filed  and  proved 
against  V.  F.  Welser  &  Co.  and  the  estate  of 
B.  Ross,  deceased  partner  of  the  milling  firm 
of  y.  F.  Welser  &  Co..  then  the  said  Mar- 
garet R.  Ross,  executrix  aforesaid,  will  pay 
the  same."  This  contract  was  made  by  plain- 
tiff and  defendant  and  it  was  also  for  the 
benefit  of  Ensminger  and  Clark.  Upon  this 
part  of  the  contract  their  suits  were  bottom- 
ed, and  upon  it  they  recovered.  It  is  mani- 
fest that  the  judgments  in  those  cases 
amounted  to  an  adjudication  that  defendant 
herein  was  liable,  and  that  she  should  pay 
these  Identical  notes,  and  not  some  other  sup- 
posed Indebtedness.  The  contract  was  made 
for  the  purpose  of  settling  the  question  as  to 
which  one,  plaintiff  or  defendant,  should  pay 
those  identical  notes  now  in  suit.  Nothing 
in  the  contract  Indicates  that  It  was  some 
other  debt  for  which  these  notes  were  held 
as  collateral.  On  the  contrary  the  Identical 
notes  are  described  by  the  contract,  and  de- 
fendant agreed  to  pay  them  under  certain 
conditions.  In  the  Ensminger  and  Clark  cas- 
es, which  were  upon  this  contract,  the  court 
expressly  held  that  defendant  should  pay  the 
notes,  and  judgment  was  rendered  accord- 
ingly, which  was  afterward  paid.  This,  as 
It  aeems  to  us,  amounted  to  a  satisfaction  of 


the  notes,  and .  thereafter  no  action  could  be 
predicated  thereon  against  the  plaintiff.  Har- 
rah  V.  Jacobs,  76  Iowa,  72,  89  N.  W.  187,  1 
L.  R.  A.  162;  Harvey  ▼•  Tama  County,  68 
Iowa,  228,  6  N.  W.  130;  Leavltt  ▼.  Morrow, 
6  Ohio  St  72,  67  Am.  Dec.  334;  WUson  v. 
Brown,  13  N.  J.  Eq.  277;  Qammon  v.  Eent- 
ner,  65  Iowa,  608,  8  N.  W.  348.  It  goes  with- 
out saying,  of  course,  that  Clark  and  En»- 
mlnger  could  sue  upon  the  contract  as  it 
was  made  for  their  benefit.  Roberts  v.  Cor- 
bln,  26  Iowa.  315,  06.  Am.  Dec.  146;  Beeson 
V.  Green,  103  Iowa,  406,  73  N.  W.  555. 
Doubtless  plaintiff  might  have  brought  suit 
upon  this  contract  also,  but  as  it  was  for 
the  benefit  of  Clark  and  Ensminger,  although 
not  made  In  their  names,  they  also  could  sue. 
Knott  V.  Railroad  Co..  84  Iowa,  462,  61  N. 
W.  57. 

What  effect  then,  should  be  given  the  Judg- 
ments in  the  Clark  and  Ensminger  cases, 
plaintiff  not  being  a  party  to  the  actions? 
The  question  seems  to  have  puzzled  the  trial 
court  and  there  appear  to  be  no  cases  ex- 
actly In  point  Of  course,  one  not  a  party  to 
an  action  is  as  a  rule  not  bound  thereby,  nor 
can  be  take  any  advantage  thereof;  but  If 
he  is  in  privity  to  either  of  the  parties,  be  la 
bound,  and  may  also  take  advantage  thereof. 
We  are  constrained  to  hold  that  plaintiff 
herein  was  In  privity  to  Clark  and  Ensming- 
er, and  that  the  judgments  rendered  In  their 
actions  were  conclusive,  not  only  upon  the 
defendant  therein,  but  that  plaintiff  may  as 
a  privy  take  advantage  thereof.  It  is  only 
by  reason  of  privity  that  Clark  and  Ensming- 
er might  sue.  This  privity  is  created  by 
law,  but  it  is  no  less  effective  than  if  It  bad 
been  created  by  contract  In  principle  the 
case  in  this  respect  Is  ruled  by  Knott  v. 
Railroad  Co.,  84  Iowa,  462,  61  N.  W.  67, 
wherein  we  said:  "The  right  of  the  plaintiff 
to  sue  upon  the  agreement  set  out  In  his  pe- 
tition is  questioned  upon  the  ground  that  be 
was  not  a  party  nor  privy  to  the  agreement 
The  right  of  a  third  person  to  sue  upon  a 
contract  made  In  bis  favor  has  been  the  sub- 
ject of  much  discussion  and  many  diverse 
decisions.  The  general  tendency  of  the  cas- 
es is  towards  a  recognition  of  the  right  and 
In  many  of  the  states  It  is  fully  recognized. 
The  cases  are  quite  fully  cited  in  an  able  ar- 
ticle upon  the  subject  In  15  American  Law 
Review,  231.  Johnson  v.  Collins.  14  Iowa, 
64,  settled  the  question  in  this  state  in  favor 
of  the  right  of  a  third  person  to  sue  upon  a 
contract  made  In  bis  favor.  In  tliat  case  tbe 
petition  showed  that  one  Oreyberger  gave 
money  to  the  defendant  which  the  defendant 
promised  and  agreed  with  Freyberger  to  de> 
liver  to  tbe  plaintiff,  1>ut  failed  and  refused 
to  do  so.  Tbe  defendant  demurred  upon  the 
ground  that  there  was  no  privity  of  contract 
between  tbe  plaintiff  and  the  defendant  and 
no  consideration  for  tbe  promise  of  tbe  de- 
fendant This  court  said:  'It  seems  to  ua 
that  tbe  authorities,  and  especially  the  later 
ones,  are  all  one  way  on  tbis  question,  and 
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<he6e  aathorltles  are  unqaestionably  toond- 
ed  npon  the  sonndest  reasoning  and  Trell- 
settled .  principles  of  justice  and  good  con- 
fidence wlien  they  recognize  the  right  to 
maintain  this  action.'  It  Is  held  that  the 
law  creates  the  privity,  and  that  because  the 
plaintiff  could  sue  Freyberger  was  no  argu- 
ment to  defeat  his  action  against  the  de- 
fendant; that  'the  law  operates  upon  the  acts 
of  the  parties,  creates  the  duty,  establishes 
the  privity,  and  implies  the  promise  and  ob- 
ligation upon  which  the  action  is  founded.' 
It  is  further  said:  'If  the  consideration 
moves  from  a  third  person — the  stranger, 
■even — and  if  adopted  by  the  plaintiff,  it  is 
sufficient.  The  stranger,  though  not  before 
the  agent  of  the  plaintiff,  becomes  so  after 
such  disposition,  so  far  as  to  make  valid  the 
consideration.'  We  see  no  distinction  In 
principal  between  the  cases,  and  therefore 
hold  that  the  plaintiff  had  a  right  to  sue  up- 
on the  contract  set  out  in  the  petition."  One 
may  be  a  privy  by  contract,  by  estate,  by 
blood,  or  in  law,  and  for  present  purposes  it 
is  immaterial  how  that  privity  came  to  ex- 
ist As  already  observed,  it  did  exist,  and 
plaintiff  may  take  advantage  thereof.  The 
<»ntract  between  the  parties  was  made  to 
settle  the  very  matter  now  in  controversy, 
and  that  contract  has  now  been  enforced  by 
judgment  The  conclusion,  then,  is  final  and 
cannot  be  relitigated  In  this  proceeding.  So. 
Pac.  B.  R.  V.  U.  S.,  168  U.  S.  1,  18  Sup.  Ct 
18,  42  L.  Ed.  355,  Beh  v.  Bay,  127  Iowa, 
'  246,  103  N.  W.  119,  109  Am.  St  Rep.  885, 
lend  support  to  these  conclusions.  See,  also, 
Scott  V.  Hall,  60  K  J.  Eq.  451,  46  Atl.  611; 
Lamm  v.  Wllmer,  35  Iowa,  244.  We  do  not 
refer  to  the  many  cases  cited  by  appellee's 
counsel,  for  none  of  them  seem  to  be  con- 
trolling. 

For  the  errors  pointed  out,  the  Judgment 
must  be,  and  It  Is,  reversed. 


ANDERSON  t.  PORT  DODGE,  D.  M.  4  S. 

B.  CO. 

(Supreme  Court  of  Iowa.    Match  15,  1911.) 

1.  Afpkai.   awd   Ebbor    ({  927*)— Beview— 

PbESUKPTIOIT  —  DiBECTBD    Vebdiot — Infeb- 
EHCE8. 

Where  a  verdict  has  been  directed  tor  a 
.defendant,  plaintiff,  on  appeal,  is  entitled  to  the 
most  favorable  construction  that  can  be  placed 
upon  the  testimony. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  |  3748;  Dec.  Dig.  {  927.*] 

2.  NBOLIOEKCB  (I   895— COKDITIOK   OF  LAND 

AND   BuiLDiiroB  — Pieces   Aitbaciive  to 

CHItDBER. 

Where  children,  too  yoang  to  understand 
the  bict  or  the  meaning  of  trespass,  or  to  care 
for  their  own  safety,  are  attracted  to  land, 
buildings,  or  premises  by  the  act  or  omission 
of  the  owner,  who  knows,  or  as  a  reasonable 
person  ooght  to  apprehend,  the  danger  of  injury 
from  the  condition  and  use  of  such  premises  or 


baildlngs,  the  owner  is  liable  for  injuries  re- 
sulting therefrom. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  55;    Dec.  Dig.  {  39.*] 

8.  NEOLiaENCK  (f  33*)— Condition  of  Land 

— Care  as  to  Tbespabseb. 

Plaintiff,  a  bo:r  of  13,  climbed  upon  a  car 
at  defendants  station,  and  jumped  to  the  roof 
of  a  storage  building  for  electric  cars,  and, 
while  about  to  jump  back  to  the  car,  was  in- 
jured by  contact  with  uninsulated  power  wires 
running  over  the' building  about  four  feet  above 
the  roof.  The  plaintiff  knew  that  he  was  a 
trespasser  and  would  be  ordered  away  if  seen, 
and  he  knew  the  railroad  was  run  by  electricity 
and  that  electric  wires  were  dangerous.  The 
roof  could  only  be  reached  by  climbing  the  cars, 
and  boys  had  never  climbed  upon  the  roof  be- 
fore, and  no  necessity  for  guards  or  signs  bad 
been  indicated  to  the  defendant  EM,  that 
plaintiff  could  not  recover. 

[E^.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {§  45-47;   Dec.  Dig.  {  33. •] 

Appeal  from  District  Ooort,  Boone  Coun- 
ty; C.  O.  Lee,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  There  was  a  directed  verdict 
and  judgment  for  defendant  Plaintiff  ap- 
peals.   Affirmed. 

Ganoe  &  Ganoe,  for  appellant  Dyer  & 
Hull,  for  appellee. 

WEAVEE,  J.  The  facts,  which  are  not 
seriously  in  dispute,  may  be  stated  as  fol- 
lows: The  defendant  operates  an  electric 
railway  through  the  city  of  Boone.  At  or 
near  Its  station  in  that  city  and  by  the  side 
of  one  of  its  tracks  the  company  maintains 
or  uses  a  storage  house  or  building,  the  roof 
of  which  is  about  on  a  levd  with  the  roof 
of  an  ordinary  box  car  standing  on  the  ad- 
jacent track.  At  the  height  of  four  feet 
above  the  top  of  this  building  there  are 
strung  some  of  the  company's  electric  wires 
which  do  not  appear  to  have  been  protected 
by  insulation.  The  injury  of  which  plaintiff 
complains  occurred  May  22,  1909.  He  was 
then  a  lad  of  12  years  and  3  months.  On  the 
evening  in  question  a  box  car  was  standing 
near  the  storage  building,  and  plaintiff,  with 
three  other  boys,  was  idling  or  playing  in 
that  vicinity.  Climbing  to  the  top  of  the  box 
car,  one  of  his  companions  dared  or  "stump- 
ed" plaintiff  to  follow  him,  and  Jumped 
across  the  intervening  space  to  the  roof  of 
the  building.  Plaintiff  performed  the  feat, 
and  in  turning  to  jump  back  again  came  into 
contact  with  a  wire,  receiving  a  severe  shock, 
and,  as  he  claims,  resulting  injury.  Recov- 
ery of  damages  from  the  defendant  is  de- 
manded on  the  theory  that  it  was  negligent 
in  the  construction  and  maintenance  of  the 
building  and  track  and  In  Its  manner  of  car- 
ing for  and  managing  its  said  premises; 
that  it  was  also  negligent,  in  that  with 
Imowledge  of  the  danger  to  be  apprehended 
from  said  wires  it  placed  and  left  its  cars  in 
such  manner  as  to  invite  children  to  play 
thereon,  and  expose  them  to  Injury;  and  that 
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It  was  farther  negligent  in  leaving  the  wires 
uncovered  without  notice  or  warning  to  put 
the  plaintiff  or  other  persons  passing  that 
way  upon  their  guard  to  avoid  Injury.  These 
alleg'  tlons  are  stated  with  many  repetitions, 
but  to  the  same  substantial  effect.  The  plain- 
tiff, who  seems  to  be  a  boy  of  average  intel- 
ligence and  quickness  of  perception,  says  he 
and  other  boys  had  frequently  been  at  or 
about  tills  railway  station,  and  had  there  in- 
dulged in  more  or  less  of  youthful  sport  and 
play.  They  had  at  times  Jumped  back  and 
forth  between  the  station  platform  and 
standing  cars,  but,  so  far  as  the  record 
shows,  had  never  before  attempted  the  Jump 
from  a  car  top  to  the  roof  of  the  storage 
building.  He  says  he  did  not  play  there 
thinking  he  had  any  right  to  do  so,  and  knew 
the  railway  men  would  drive  him  off  if  they 
■aw  him.  It  does  not  appear  tliat  be  was 
aware  of  the  wires  strung  above  the  roor, 
and  either  from  heedlessness  or  from  the 
darkness  of  the  evening  failed  to  discover 
them  before  his  injury,  though  he  says  he 
knew  there  was  danger  in  electric  wires.  The 
testimony  of  the  boys  who  were  playing  with 
plaintiff  at  the  time  of  his  injury  corrobo- 
rates his  story  in  most  respects.  The  evi- 
dence tends  to  show  that  the  wires  were  not 
insulated,  and  were  n9t  guarded  to  prevent 
contact  with  them  by  any  person  crossing 
the  roof,  and  no  warning  notice  was  posted 
there.  There  was  also  expert  testimony  that 
the  defendant's  wires  were  strung  lower  than 
is  usually  done  in  building  such  systems,  and 
that  they  are  "too  low  to  be  safe."  The  mo- 
tion for  a  directed  verdict  which  the  trial 
court  sustained  was  based  on  the  grounds: 
(1)  That  the  evidence  did  not  tend  to  show 
negligence  on  the  part  of  the  defendant  (2) 
That  the  evidence  did  show  plaintiff  to  liave 
contributed  to  his  injury  by  his  own  reck- 
lessness and  negligence.  (3)  That  plaintiff 
at  the  time  of  his  injury  was  a  trespasser 
and  upon  defendant's  premises  without  li- 
cense, and  that  defendant  owed  him  no  duty 
or  care  under  the  circumstances  as  shown 
and  admitted  by  his  own  testimony. 

Giving  plaintiff  the  benefit  of  the  most 
favorable  construction  which  can  be  placed 
upon  the  testimony,  we  are  compelled  to  bold 
that  he  failed  to  make  a  case  upon  which  a 
verdict  in  his  favor  could  be  sustained.  It 
is  true  that  the  courts  of  the  several  states 
are  arrayed  in  apparently  Irreconcilable  con- 
flict upon  the  question  how  far,  if  at  all,  the 
ancient  doctrine  which  exonerates  a  property 
owner  from  the  duty  of  considering  or  caring 
for  the  safety  of  a  trespasser  upon  his  prem- 
ises is  applicable  where  the  injured  person 
Is  a  young  child  who  has  been  attracted  to 
the  place  of  danger  by  conditions  and  cir- 
cumstances created  or  permitted  by  the  own- 
er, and  especially  where  the  owner  knows,  or 
as  a  reasonable  person  ought  to  apprehend, 
the  danger  of  resultant  injury  to  children 
too  young  and  inexperienced  to  understand 


the  fact  or  meaning  of  trespass  or  to  exercise 
Judgment  or  care  for  their  own  safety.  This 
court  has  definitely  committed  itself  to  the 
doctrine  first  clearly  aArmed  in  this  coun- 
try by  Dillon,  J.,  in  Stout  v.  Railroad  Co., 
2  Dill.  294,  Fed.  Oas.  No.  13,504,  and  affirmed 
on  appeal  In  17  WalL  657,  21  L.  Ed.  745. 
That  under  some  circumstances  the  rule  as 
to  injury  to  trespassers  will  not  be  applied 
to  young  children  who  are  led  or  attracted 
to  the  premises  of  another  by  the  act  or 
omission  of  the  owner.  See  Edgington  v.  Rail- 
road Co.,  116  Iowa,  410,  90  N.  W.  95,  57  t- 
R.  A.  561;  Fishbum  v.  Railroad  Co.,  127 
Iowa,  483,  103  N.  W.  481.  But  the  rule  of 
these  cases  has  never  been  so  far  extended 
as  to  cover  injuries  received  in  the  manner 
disclosed  by  this  record.  The  plaintiff  In 
this  case  was  in  his  thirteenth  year,  and, 
while  it  would  perhaps  be  too  much  to  say 
that  we  can  assume  as  a  matter  of  law  that 
a  boy  of  such  age  is  sufficiently  mature  to 
be  chargeable  with  contributory  negiig«ice, 
his  evidence  clearly  discloses  that  he  appre- 
ciated the  fact  that  he  was  a  trespasser,  and 
that  he  would  be  ordered  away  if  discover- 
ed. It  shows,  also,  that  he  knew  the  rail- 
road was  operated  by  electric  power,  and 
knew  the  dangerous  character  of  wires 
charged  with  electricity.  So  far  >  as  appears, 
this  roof  had  never  been  used  by  him  or  any 
of  his  companions  as  a  resort  for  play  or 
frolic.  There  was  nothing  to  suggest  to  the 
railway  company  any  necessity  for  guarding 
the  roof  of  its  building  against  such  visitors 
or  to  indicate  the  propriety  of  placarding  Its 
property  with  notices  or  warning  against  In- 
Jury  from  wires  stretched  far  above  the 
ground  where  contact  was  possible  only  by 
climbing  to  the  top  of  its  storehouse. 

To  say  that  a  property  owner  must  guard 
against  such  Injury  to  a  trespassing  boy  sim- 
ply because  it  is  possible  for  him  in  a  ven- 
turesome spirit  to  climb  Into  the  zone  of 
danger  would  be  Intolerable.  In  every  door- 
yard  and  on  every  street  side  are  sliade  and 
ornamental  trees.  To  climb  trees  is  as  nat- 
ural to  the  average  boy  as  to  a  squirrel. 
Such  sport  Is  always  attended  with  danger 
that  the  climber  may  lose  his  hold  or  break 
a  branch  and  fall  to  his  severe  injury.  Not 
Infrequently  It  may  bring  him  to  an  eleva- 
tion where  he  Is  exposed  to  contact  with 
wires  carrying  electric  currents  of  greater  or 
less  Intensity.  If  he  falls  and  breaks  his 
bones,  or  if  he  receives  a  stunning  shock  of 
electricity,  ought  the  owner  of  the  tree  to  be 
held  liable  In  damages  because  he  did  not 
guard  it  against  the  approach  of  the  lad,  or 
because  he  did  not  give  notice  or  warning 
In  some  way  of  the  dangers  to  be  apprehend- 
ed in  climbing  it?  No  court  has  ever  gone 
to  such  an  extent,  and  the  establishmoit  of 
such  rule  would  render  the  ownership  of  real 
estate  a  very  undesirable  Investment.  See 
Merrymnn  v.  Railroad  Co.,  85  Iowa,  634,  52 
N.  W.  545;  Masser  t.  Railroad  Oo,,  68  Iowa, 
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602,  27'  N.  W.  776;  Carton  t.  RaUroad  Co., 
96  Iowa,  683,  65  N.  W.  881;  Brown  v.  Can- 
ning Co.,  132  Iowa,  634,  110  N.  W.  12;  Keefe 
▼.  Electric  Co.,  21  R.  I.  575,  48  AU.  642; 
SalllTan  v.  Railroad  Co.,  166  HaaSL  878,  81 
N.  E.  128. 

As  tbe  plalntilTB  own  case  reveals  him  aa 
a  conscions  trespasser  npon  defendant's 
premises,  and  there  is  an  ntter  absence  of 
testimony  that  defendant  kept  or  maintained 
anything  on  the  roof  of  its  building  to  at- 
tract or  draw  children  thereto,  or  that  it 
In  any  manner  encouraged,  invited,  or  per- 
mitted such  nse  of  the  roof,  he  was  not  en- 
titled to  go  to  the  Jury,  and  the  court  did 
not  err  in  directing  a  verdict  against  him. 
The  same  result  would  have  to  be  reached  on 
the  ground  of  contributory  negligence  had 
there  been  anything  in  the  record  tending  to 
show  negligence  on  the  part  of  tbe  defendant 

AfiBrmed. 


ARPT  T.  IOWA  BRICK  MFG.  CO. 
(Supreme   Court  of   Iowa.     March  14,   1911.) 

1.  Dismissal  ahd  Noiranri  (|  80*)— Voluit- 
TABT  Dismissal. 

Where  the'  conrt  Indicates  Its  intention  to 
direct  a  verdict  for  defendant,  plaintiff  may  dia- 
miaa  withoat  prejndice. 

[Ed.  Note.— For  other  cases,  see  Dismlasai 
and  Nonsuit,  Cent.  Dig.  {  29;  Dec.  Dig.  t  80.*] 

2.  N«w  Tbial  (§  17*)— GaorwDS. 

The  granting  of  a  motion  to  set  aside  a 
directed  verdict  for  defendant  and  for  a  new 
trial,'  on  the  gronnd  that  the  court  erred  in  re- 
fosing  to  allow  plaintiff  to  dlBmiss  without 
picJuBice,  on  it  indicating  its  intent  to  direct 
a  verdict  for  defendant,  wag  not  objectionable 
on  the  gronnd  that  the  court  shonld  have  set 
aside  the  verdict  and  entered  the  dismissal 
asked,  and  thereby  restored  the  status  quo  of 
tbe  parties.  In  the  absence  of  any  showing  that 
limitations  had  not  barred  a  new  action. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Dec  Dig.  i  17.*] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Jndge. 

Action  for  personal  injuries.  At  the  close 
of  plaintiff's  evidence,  the  trial  court  direct- 
ed a  verdict  Later  plaintiff's  motion  for  a 
new  trial  was  sustained.  From  such  order 
granting  a  new  trial,  the  defendant  has  ap- 
pealed.   Affirmed. 

Clark  ft  Hutchlnaon,  for  appellant  E.  A. 
Lingenfelter,  for  appellee. 

EVANS,  J.  The  argument  of  appellant  has 
taken  a  wide  range  and  is  directed  to  the 
proposition  that  the  plaintiff  faUed  to  make 
a  case,  and  that  the  verdict  against  him  was 
properly  directed.  It  is  further  argued  that 
tbe  order  granting  a  new  trial  was  there- 
fore necessarily  erroneous. 

It  appears,  however,  that  while  the  motion 
for  a  directed  verdict  was  under  discussion 
between  court  and  counsel  in  the  trial  court 
phiintlfl's  counsel  announced  his  desire  to 


dismiss  bis  caaa  wttbont  prejudice.  For 
some  reason,  not  apparent  In  tbe  record,  the 
trial  court  refused  to  permit  it  Notwith- 
standing such  announcement  by  plaintiff's 
counsel,  the  trial  court  directed  a  verdict 
against  him  and  entered  Judgment  thereon 
on  the  merits.  Thereafter  the  plaintiff  filed 
a  motion  to  set  aside  the  verdict  and  for  a 
new  trial;  and  one  ground  of  such  motion 
was  based  upon  the  action  of  tbe  court  above 
stated.  The  action  of  the  court  in  refusing 
to  permit  plaintiff  to  dismiss  his  case  was 
clearly  erroneous.  Oppenheimer  v.  Elmore. 
109  Iowa,  196k  80  N.  W.  807. '  This  was  suffi- 
cient of  itself,  therefore,  to  Justify  the  Jater 
action  of  the  court  In  setting  aside  the  ver- 
dict and  granting  a  new  trial. 

It  la  argued  by  appellant  that  even  though 
the  court  properly  set  aside  the  verdict,. It 
should  not  have  granted  a  new  trial.  It  is 
urged  that  it  should  have  entered  the  dis- 
missal originally  asked  for  by  the  plaintiff, 
and  that  such  an  entry  would  have  restored 
tbe  status  quo  of  the  parties  when  the  er- 
ror was  committed.  Without  passing  upon 
the  question  whether  such  an  entry  would 
be  proper  practice  under  any  circumstances. 
It  is  sufficient  to  say  that  it  does  not  appear 
In  thla  record  whether  such  an  entry  would 
have  restored  the  status  quo  of  tbe  parties 
or  not  If  the  statute  of  limitations  had 
completed  its  course  In  the  meantime,  such 
an  entry  would  fall  signally  to  restore  tbe 
status  quo  of  the  parties,  or  to  cure  the  er- 
ror of  the  court.  In  view  of  the  record,  we 
think  tbe  trial  court  acted  clearly  within 
its  discretion  in  granting  a  new  trial.  In 
view  of  another  trial,  we  withhold  all  dis- 
cussion on  the  merits  of  the  case.  Other  evi- 
dence may  be  produced  at  the  second  trial. 

Tbe  order  granting  a  new  trial  la  therefore 
affirmed. 

Affirmed. 


WALKER  V.  GORMAN. 
(Supreme  Court  of  Iowa.    March  15,  1911.) 

1.  Waters  and  Watkb  Courses  (S  126*) 
—Drains  —  Obstruction  —  Evidence- 
Weight. 

Evidence  held  to  show  obstruction  of  a 
drainage  ditch  through  construction  of  too  small 
tiling,  thereby  throwing  surface  water  on  plain- 
tiCs  land. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  S  126.*] 

2.  Waters  and  Water  Courses  (J  119*)— 
Drains— Obstruction. 

A  landowner  can  substitute  a  ttle  drain  tor 
an  open  ditch,  if  the  outlet  for  drainage  from 
adjoining  land  is  not  rendered  less  efficient 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  119.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   Edmund  Nichols,  Judge. 

Action  in  equity  to  enjoin  defendant  from 
obstructing  a  ditch.     There  was  a  decree 
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granting  the  relief  prayed,  and  defendant 
appeals.  The  opinion  states  the  material 
facts.     Affirmed. 

J.  E.  Kelley,  for  appellant  W.  H.  Fahey, 
for  appellee. 

WEAVER,  J.  The  plaintiff  owns  and  occn- 
pies  the  northwest  quarter  of  section  18, 
township  81,  range  29,'  In  Dallas  county,  and 
the  defendant  owns  the  southwest  quarter 
of  section  7  in  the  same  township  and  range 
substantially  as  indicated  on  the  following 
diagram: 


tends  northeasterly  to  Fanny'i  brandi.    For 

some  years  there  has  been  an  open  ditch  or 
channel  from  the  highway  at  A  along  the 
course  of  the  swale,  serving  as  an  outlet  for 
the  discharge  of  water  naturally  collecting 
therein.  Before  trouble  arose  between  them, 
plaintiff  and  defendant  united  with  others 
in  grading  up  the  highway  between  them, 
and  in  the  construction  of  a  ditch  along  the 
south  side  of  the  grade  extending  from  the 
outlet  at  B  west  to  the  other  outlet  at  A. 
At  the  same  time  they  put  in  a  culvert  at  A, 
thus  affording  an  escape  in  the  direction  of 


N 


^C>aprf/vt    oeceA 


A  highway  ertends  east  and  west  along 
the  boundary  between  these  tracts.  The 
general  slope  or  course  of  surface  drainage 
is  from  the  south,  and  the  flow  is  nat- 
urally cast  upon  the  land  of  the  defendant, 
where  it  finds  its  way  Into  a  stream  known 
as  Fanny's  branch.  Variations  in  eleyatlon 
are  such  that  the  flow  of  water  from  plain- 
tifTs  land  tends  to  concentrate  to  some  ex- 
tent, at  least,  at  point  B  near  the  eastern 
terminus  of  the  boundary  line  between  the 
parties,  and  at  point  A  near  the  middle  of 
said  line.    From  A  a  swale  or  depression  ex- 


Fanny's  branch,  not  only  for  the  water  com- 
ing down  the  swale  on  plalntUTs  land,  but 
also  for  the  water  Intercepted  by  the  ditch 
along  the  highway  grade.  A  tile  drain  on 
plalntltTs  land  discharges  its  flow  at  A ;  the 
water  passing  therefrom  through  the  cul- 
vert into  the  ditch  or  channel  on  defend- 
ant's land,  and  thence  into  the  branch.  StiU 
other  drainage  from  the  land  of  plaintiff  is 
intercepted  by  the  ditch  along  the  south  side 
of  the  highway  grade,  which  conducts  it  to 
the  same  culvert  at  A.  Prior  to  the  com- 
mencement of  this  action,  defendant  laid  a 


Digitized  by 


Google 


Cowi) 


WALKER  T.  aOBUAS 


396 


12-bicfa  tOe  from  the  highway  at  A  snbstan- 
tlally  along  the  course  of  the  open  ditch  to  Its 
lower  terminus  at  the  branch.  At  Its  south 
terminus  near  the  highway,  and  north  of 
the  culvert,  the  tile  was  about  16  or  18  inch- 
■es  below  the  bottom  of  the  ditch.  To  con- 
-duct  the  water  coming  through  the  culvert 
Into  thla  tile  drain,  a  section  of  tile  re-en- 
forced by  cement  was  connected  with  the 
•drain;  the  upper  end  being  brought  to  the 
-surface  and  forming  a  catch  basin  or  sump. 
The  alleged  construction,  operation,  and  ef- 
fect of  this  tile  have  given  rise  to  the  pres- 
-ent  litigation.  It  Is  the  claim  of  plaintiff 
that  the  12-lnch  tile  Is  not  large  enough  to 
accommodate  the  drainage  In  that  direction, 
that  plaintiff  has  obstructed  the  open  ditch, 
and  by  reason  thereof,  as  well  as  by  reason 
■of  the  undue  height  of  this  upright  connec- 
tion or  sump,  the  water  is  set  back  into  bis 
tile  and  upon  his  land  to  hla  material  In- 
Jury.  The  defendant  does  not  seriously  con- 
test the  plaintiff's  right  to  drainage  through 
the  culvert  and  along  the  swale  to  Fanny's 
branch,  bat  denies  that  he  has  obstructed 
the  flow,  and  asserts  that  the  12-inch  tile 
drain  will  and  does  carry  off  the  water  as 
fully  and  completely  as  it  would  be  discharg- 
ed if  left  to  find  its  way  to  the  branch  in  a 
natural  way  unaffected  by  artificial  aids. 

As  will  be  observed  from  the  foregoing 
statement,  the  dominant  issue  in  the  case  Is 
one  of  fact  As  is  usual  in  this  class  of  cas- 
es the  conflict  of  testimony  between  the  in- 
terested parties  is  quite  irreconcilable,  but 
when  due  allowance  has  been  made  for  the 
effects  of  personal  interest  and  partisan  bias 
on  either  side,  and  the  story  of  each  is  ex- 
amined in  light  of  the  testimony  of  other 
witnesses  not  especially  interested  in  the 
(mbject  of  controversy,  we  reach  the  con- 
clusion that  the  trial  court  did  not  err  in 
holding  the  iflaintiff  entitled  to  relief.  It 
^nlte  plainly  appears  that,  as  constructed  by 
the  defendant,  the  top  of  the  tile  In  the  sump 
3b  some  eight  Inches  higher  than  the  bottom 
-of  the  flow  through  the  culvert,  so  that  none 
■of  the  drainage  from  the  north  enters  the 
■defendant's  tile  until  the  water  is  eight  or 
more  Inches  In  depth  in  the  ditch  at  that 
point  It  Is  the  claim  of  the  plaintiff  that 
defendant  in  order  to  accomplish  this  result 
dammed  or  obstructed  the  open  ditch  at  or 
near  the  sump.  Defendant  denies  this;  but 
It  Is  shown  without  question  that  with  the 
water  standing  eight  Inches  deep  and  flow- 
ing over  the  top  of  the  sump,  there  was  none 
flowing  past  it  down  the  open  ditch,  a  con- 
dition which  can  be  accounted  for  only  on 
the  theory  that  the  ditch  had  been  obstruct- 
ed at  this  point  in  some  manner.  It  was  the 
undoubted  right  of  the  defendant  to  substi- 
tute the  tile  drain  for  the  open  ditch,  so  long 
as  the  outlet  thus  given  for  the  drainage 


coming  from  plaintiff's  land  was  no  less  effi- 
cient and  serviceable  than  the  one  which  it 
replaced ;  but  he  could  not  rightfully  adopt 
a  plan  which  would  set  the  water  back  upon 
the  plaintiff's  land,  or  retard  the  escape  of 
the  water  therefrom.  In  this  respect  the 
preponderance  of  the  evidence  shows  plain- 
tiff has  just  ground  o{  complaint  Nothing 
Is  to  be  gained  by  going  Into  a  discussion  of 
the  evidence  in  detail,  and  we  shall  content 
ourselves  with  the  statement  that  we  are  in 
accord  with  the  trial  court  as  to  the  merits 
of  the  dispute  upon  questions  of  fact  The 
law  applicable  to  contests  so  frequently  aris- 
ing between  adjoining  landowners  over  the 
discharge  and  disposal  of  surface  waters  is 
becoming  fairly  well  settled  in  this  state. 
The  relief  granted  the  plaintiff  herein  comes 
well  within  the  principles  approved  and  ap- 
plied by  this  court  in  Vannest  v.  Fleming,  79 
Iowa,  638,  44  N.  W.  908,  8  L.  R.  A  277,  18 
Am.  St  Rep.  387,  Dorr  v.  Slmmerson,  127 
Iowa,  651,  103  K.  W.  806,  Priest  v.  Maxwell, 
127  Iowa,  744,  104  N.  W.  844^  Neuhrlng  v. 
Schmidt  130  Iowa,  401.  106  N,  W.  630,  and 
numerous  other  precedents  of  that  class. 

The  decree  entered  by  the  trial  conrt  quite 
carefully  guards  the  rights  of  the  defendant 
by  permitting  him,  if  he  so  elects,  to  carry 
the  water  across  his  premises  In  a  tile  drain, 
the  entrance  to  which  Is  placed  sufficiently 
low  not  to  dam  the  flow  from  plaintifTs 
land ;  but  In  case  he  does  not  elect  to  do  so, 
he  Is  required  to  remove  the  obstructions  in 
the  open  ditch,  and  permit  the  water  to  flow 
therein  to  Fanny's  branch  substantially  as  it 
did  before  the  tile  drain  in  controversy  was 
constructed.  It  would  seem  that  the  terms 
of  this  decree,  fairly  observed,  effect  sub- 
stantial equity  and  leave  no  Just  ground  of 
complaint  to  either  party. 

It  Is  proper,  however,  to  notice  that  de- 
fendant insists  that  the  culvert  across  the 
highway  was  laid  lower  than  the  bottom  of 
the  ditch  to  the  northward,  and  that  the  al- 
leged obstruction  to  the  flow  of  water  through 
the  ditch  Is  attributable  to  this  cause,  and 
not  to  any  act  on  his  part  But  we  do  not 
so  find.  The  defendant  laid  his  tile  drain  at 
this  point  in  the  ditch,  and  the  natural  tend- 
ency of  such  change  would  be  to  raise  the 
bottom  to  some  extent  There  is  also  evi- 
dence that  he  plowed  across  Its  course,  and 
we  may  infer  that  the  wash  and  wear  from 
the  plowed  banks  into  the  old  channel  has 
filled  It  to  an  appreciable  degree.  Moreover, 
so  far  as  appears,  there  had  been  no  serious 
tendency  to  delay  or  set  back  the  flow  prior 
to  these  acta  of  which  the  plaintiff  com- 
plains. 

The  record  as  a  whole  satlsfles  us  with  the 
correctness  of  the  decree,  and  it  is  there- 
fore affirmed. 
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RONBT  T.  OITT  OP  DBS  MOINES. 
(Supreme  Court  of  Iowa.    March  15,  1911.) 

1.  Municipal  Cobfobations  (S  821*)— Db- 
fective   sidewalxs— injubibs  to   pedkb- 

TBIAN— Co  Ai     CHTJTB  —  NBOLiaEN  CB— Q  UBS  - 
HON   FOB  JUBY. 

In  an  action  againit  a  dly  for  injuries 
to  a  pedestrian  as  the  result  of  an  iron  coal 
chute  in  a  sidewalk  alleged  to  have  been  neg- 
ligently set  and  maintained,  evidence  held  to 
'require  submission  of  defendant's  negligence  in 
failing  to  keep  the  walk  in  proiier  repair  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1748;  Dee.  Dig.  { 
Ml.*] 

2.  Mdwioipai  Cobfobationb  (|  762»)— De- 
rECTivE  Sidewalks  —  Citt'S  LiABiUTr — 
Obioinai,  Conbtbtjction. 

Where  a  city  sidewalk  originally  construct- 
ed was  unsafe,  and  a  pedestrian  was  injured 
by  reason  of  the  defect,  the  city  is  liable, 
though  it  did  not  construct  the  walk  through 
Its  own  agencies. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1606;  Dec  Dig.  I 
762.*] 

8.  Mdrioifai.  Cobpobationb  (I  817*)— Side- 
walks—PBEsnicpnoNS. 

Where  a  sidewalk  has  been  constructed 
in  a  populous  part  of  a  city,  there  is  a  broad 
presumption  that  the  city  eituer  built  the  walk 
or  assumed  control  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1725;  Dec.  Dig.  ^ 
817.*] 

4.  Municipal  Cobfobations  (|  788*)  — De- 
fective Sidewalks— Notice. 

It  is  only  where  a  city  sidewalk  was  prop- 
erly constructed  in  the  first  instance  and  after- 
wards became  dangerous  and  out  of  repair  that 
notice  to  the  city,  actual  or  constructive,  of  the 
defect  must  be  shown  to  authorize  a  recovery 
for  injuries  to  a  pedestrian  by  reason  of  the 
defect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent  Dig.  |  1643;  Dec.  Dig.  { 
788.*] 

5.  Municipal  Cobpobatiors  ({  819*)  — De- 
fective Sidewalks— Obioinal  Constbuo- 
TioN— Evidence. 

Evidence  held  to  justify  a  finding  that  a 
sidewalk  in  defendant  city  by  which  plaintiff 
was  injured  was  constructed  in  a  defective 
manner  in  the  first  instance. 

[£>].  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1739;  Dec.  Dig.  { 
819.*] 

6.  Municipal  Cobpobationb  (|  790*)  — De- 
fectitb  Sidewalks— Notice  of  Defects. 

An  instruction  that  defendant  cit^  obtain- 
ed notice  and  knowledge  through  its  officers  and 
representatives,  and  if  such  officers  or  repre- 
sentatives as  were  charged  with  the  duty  of 
constructing  and  maintaining  sidewalks  at  the 
time  and  place  of  the  accident,  or  of  tuspectine 
the  same  and  keeping  it  in  repair  and  good 
condition,  acquired  notice  of  the  improper  con- 
struction or  defective  condition  of  the  walk  in 
question  as  alleged  by  plaintiff,  such  knowledge 
would  be  imputed  to  defendant,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Municipal 
C!orporatlons,  (3ent  Dig.  M  1945,  1646;  Dec. 
Dig.  $  790.*I 

7.  TbIAL  ({  296*)— iNBTBUCnONa— CONSIDEBA- 

TioN  AS  A  Whole. 

An  instruction  in  an  action  for  injuries  by 
a  defect  in  a  city  sidewalk  was  not  erroneous 
for  failure   to  confine   the .  negligence   to   that 


charged  In  the  petltloB,  where  other  Instrae- 
tions  limited  plaintiff's  right  to  recover  to  such 
negligence. 

[Ed.  Note.— For  other  cases,  see  TrlaL  (^nt 
Dig.  H  705-713;  Dec  Dig.  |  296.*1 

Appeal  from  District  C!ourt,  Polk  (Jonnty; 
James  A.  Howe,  J\idge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injuries  received  by  plaintiff  while 
passing  along  and  over  a  defective  sidewaltc 
In  the  city  of  Des  Moines.  Trial  to  a  Jury. 
Verdict  and  Judgment  for  plaintiff  In  the 
sum  of  14,567.    Defendant  appeals.    Affirmed. 

Robert  O.  Brennan,  3.  M.  Parsons^  and 
Dale  &  Harvlson,  for  appellant  SoUlTan  A 
Sullivan,  for  appellee. 

DEEMER,  J.  The  negligence  charged 
against  the  city  Is  as  followB:  "That  during 
the  month  of  May,  1909,  and  continuously 
for  many  months  prior  thereto,  said  defend- 
ant had  negligently  allowed  to  be  created 
and  exist  a  dangerous  place  in  said  sidewalk, 
consisting  of  a  defective  covering  to  a  man- 
Iiole  or  coal  chute,  the  said  covering  being 
constructed  of  iron,  and  fitting  so  improper- 
ly over  said  manhole  or  coal  chute  that 
whenever  the  same  would  be  touched  or  step- 
ped upon  the  same  would  tip  up  and  strike 
the  person  or  pedestrian  touching  it;  that 
Bald  defects  arose  from  faulty  original  con- 
struction, and  from  failure  to  keep  the  same 
in  proper  repair;  that  said  defendant  and 
Its  officers  and  agents  charged  with  the  con- 
struction and  maintenance  of  said  walk  had 
actual  knowledge  of  its  faulty  construction 
and  aforesaid  dangerous  condition  at  the 
time,  and  long  prior  to  the  happening  of  the 
injury  herein  complained  of,  and  that  said 
condition  of  said  walk  and  covering  of  salU 
manhole  and  coal  chute  had  been  known  to 
the  defendant  and  those  charged  with  its 
maintenance  and  repair  for  such  a  length  of 
time  prior  to  said  accident  as  that  in  the  ex- 
ercise of  reasonable  care  and  diligence  they 
might  have  repaired  the  same;  that  among 
other  things  that  the  coal  chute  and  manhole 
referred  to  In  plaintiff's  petition  was  orig- 
inally negligently  constructed.  In  this:  that 
the  iron  covering,  instead  of  being  set  upon 
an  iron  casement,  which  should  be  firmly 
set  La  the  cement,  was  set  directly  upon  a 
narrow  rim  of  cement,  which  was  neither 
strong  nor  durable,  and  that  the  same  soon 
by  use  and  the  force  of  the  elements  crum- 
bled off,  and  left  the  covering  of  said  man- 
hole or  coal  chute  without  support" 

There  was  testimony  In  support  of  these 
allegations,  although  claim  is  made  for  de- 
fendant that  there  is  no  such  testimony,  and 
particular  insistence  Is  made  up<«  the  prop- 
osition that,  conceding  the  walk  to  have  be- 
come out  of  repair,  there  ia  no  testimony 
that  it  knew  or  in  the  exercise  of  reason- 
able care  should  have  known  of  the  alleged 
defect  arising  after  the  construction  of  the 
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walk  and  coal  chnte  or  coal  hole.  Upon  tUa 
latter  proposition  the  case  Is  ruled  by  Platta 
▼.  aty  of  Ottiunwa,  127  N.  W.  990.  We  need 
not  set  oat  the  testimony  on  this  point,  for 
It  Is  sufficient  to  say  that  there  wns  enough 
of  It  to  take  the  case  to  the  jury.  The  prin- 
cipal points  relied  upon  for  a  reversal  are  al- 
leged errors  In  the  instructions  given  by  the 
trial  court  Practically  each  and  every  one 
Is  criticised,  and  it  would  seem  from  a  read- 
ing of  appellant's  argument  that  the  trial 
court  had  no  conception  of  the  case  which 
was  on  trial  before  it 

An  examination  of  the  Instructions  shows, 
however,  that  as  a  rule  they  announce  prop- 
ositions of  law  which  have  long  been  settled 
and  are  well  understood  by  the  profession. 
The  trial  court  gave  the  following,  among 
other,  Instructions: 

"(6)  You  will  determine  whether  the  de- 
fendant was  negligent  as  charged  by  the 
plaintiff  in  bis  petition.  The  plaintiff  charg- 
es In  his  petition  that  the  defendant  negU- 
goitly  constructed  the  sidewalk  on  the  west 
aide  of  West  Third  street  a  short  distance 
Bonth  of  Walnut  street,  In  this:  That  the 
Iron  covering  thereof.  Instead  of  being  placed 
upon  a  casement  firmly  set  In  cement,  was 
Bet  directly  npon  a  narrow  rim  of  cement 
which  had  broken  and  crumbled  off,  leaving 
the  cover  of  said  manhole  or  coal  chute  with- 
out sufficient  support,  ao  that  when  plaintiff 
stepped  thereon  it  gave  way,  turning  with 
one  edge  up  and  the  other  down,  precipitat- 
ing plallntiff  into  said  manhole  or  coal  chute 
and  upon  the  edge  of  said  covering,  thereby 
Injuring  plaintiff  about  the  breast  stomach, 
limbs,  and  other  parts  of  his  body.  It  was 
the  duty  of  the  defendant  In  the  construction 
and  maintenance  of  the  sidewalk  and  man- 
hole or  coal  chute  at  the  place  In  question  to 
exercise  ordinary  care  to  provide  against  ac- 
cidents to  persons  using  the  same,  and  a 
failare  on  Its  part  to  exercise  such  care,  as 
charged  by  the  plaintiff  in  his  petition,  would 
constitute  negligence.  In  determining  wheth- 
er the  defendant  was  negligent,  yon  will  con- 
sider the  definitions  of  'ordinary  care'  and 
"negligence*  elsewhere  given  you  in  these  in- 
structions ;  and  yon  will  consider,  as  shown 
by  the  evidence,  the  place  where  the  accident 
Is  alleged  to  have  occurred,  and  the  surround- 
ings thereabout ;  the  character  and  condition 
of  the  sidewalk  and  ihanhole  at  said  place; 
the  manner  of  its  construction  and  Its  con- 
dition at  the  time  of  the  accident ;  the  length 
of  time  said  sidewalk  and  manhole  had  been 
in  the  condition  they  were  at  the  time  the 
accident  in  question  Is  alleged  to  have  occur- 
red ;  what  the  defendant  knew,  or  in  the  ex- 
ercise of  ordinary  care  should  have  known, 
in  relation  thereto;  what  the  defendant  did, 
or  in  the  exercise  of  ordinary  care  should 
liave  done,  in  relation  thereto,  together  with 
any  other  facts  or  circumstances  disclosed  by 
the  evidence  showing,  or  tending  to  show, 
that  the  defendant  was  or  was  not  negligent  I 
aa  charged  by  the  plaintiff  in  hla  petition."  I 


"(7)  The  defendant  Is  a  municipal  corpora- 
tion, and,  as  such,  obtains  notice  and  knowl- 
edge through  its  officers  and  representatives, 
and  you  are  Instructed  that  by  negligence  of 
said  defendant,  as  used  in  these  instructions. 
Is  meant  the  negligence  of  such  officers  or 
representatives  of  the  defendant  as  were 
charged  with  the  duty  of  constructing  and 
maintaining  the  ridewalk  at  the  time  and 
place  of  the  accident,  or  Inspecting  the  same 
and  keeping  it  In  proper  condition;  that  no- 
tice on  the  part  of  the  defendant  of  improper 
construction  or  defective  condition  as  alleg- 
ed by  the  plaintiff  means  notice  to  the  officers 
or  representatives  of  the  defendant  charg- 
ed with  the  duty  of  constructing  and  main- 
taining said  sidewalk  or  Inspecting  the  same 
and  keeping  It  in  proper  condition ;  and  that 
knowledge  on'  the  part  of  the  defendant  of 
said  sidewalk  or  manhole  being  out  of  repair, 
as  alleged  by  the  plaintiff,  means  knowledge 
of  the  officers  or  representatives  of  the  de- 
fendant charged  with  the  duty  of  maintain- 
ing or  inspecting  the  same  and  keeping  it  In 
proper  condition.  ' 

"(8)  The  plaintiff  has  offered  and  introduc- 
ed evidence  tending  to  show  that  the  man- 
hole or  coal  chute  and  covering  thereon,  at 
the  place  where  the  plaintiff  alleges  he  was 
injured,  was  out  of  repair  prior  to  the  time 
of  snch  accident,  and  the  experience  of  oth- 
er persons  at  said  place  shortly  before  the 
time  the  plaintiff  alleges  he  was  Injured.  In 
this  connection  you  are  instructed  that  snch 
evidence  may  be  considered  by  you  as  bear- 
ing upon.  If  it  does  bear  upon,  the  question 
of  notice  to  the  defendant  of  the  condition  of 
said  manhole  or  coal  chute  and  covering 
thereon  at  the  time  plaintiff  claims  to  have 
been  injured,  but  you  will  not  consider  said 
evidence  for  any  other  purpose. 

"(9)  If  you  find  that  the  manhole  or  coal 
chute  in  the  sidewalk  at  the  place  where 
plaintiff  alleges  he  was  injured  was  at  the 
time  of  the  accident  In  the  condition  stated 
by  the  plaintiff  in  bis  petition,  then,  before 
yon  can  find  the  defendant  was  negligent  in 
leaving  or  permitting  the  same  to  be  or  re- 
main in  such  condition,  the  plaintiff  must 
prove  by  a  preponderance  of  the  evidence 
that  snch  condition  had  existed  for  such  a 
length  of  time  prior  to  the  accident  in  ques- 
tion as  that  the  defendant  in  the  exercise  of 
ordinary  care  should  have  known  thereof 
long  «iough  before  the  time  of  the  alleged 
accident  to  plaintiff  to  have  removed  or  rem- 
edied such  defects  before  the  time  of  such 
alleged  accident" 

The  first  proposition,  that  there  was  no 
testimony  to  Justify  these  Instructions,  has 
already  been  answered.  It  may  not  be  inap- 
propriate to  say  In  this  connection,  however, 
that  defendant's  counsel  are  relying  upon  a 
very  technical  proposition,  to  wit,  that  there 
ia  no  testimony  that  defendant  constructed 
the  walk  or  manhole  and  coal  chute.  This 
perhaps  Is  true,  but  it  in  no  manner  changes 
the  legal  proposition   upon  which  plaintiff 
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was  relying,  to  wit,  that,  if  the  sidewalk'  as 
originally  constructed  was  defective  and  un- 
safe, tbe  city  would  be  liable,  although  it 
had  no  knowledge  of  the  defective  condition. 
That  this  is  the  rule  for  this  state,  although 
the  city  may  not  have  constructed  the  walk 
through  its  own  agencies,  is  well  settled  by 
our  previous  cases.  See  Cramer  t.  Burling- 
ton, 39  Iowa,  512;  Cook  ▼.  Anamosa,  66 
lovra,  42T,  23  N.  W.  907;  Evans  v.  Iowa 
City,  125  Iowa,  202,  100  N.  W.  1112.  There 
is  a  very  broad  presumption  where  a  walk 
is  shown  to  have  been  constructed  in  a  city 
street  and  In  a  populous  part  of  the  city,  as 
this  one  was,  that  the  ci^  built  or  assumed 
control  of  the  walk  (Shannon  t.  City,  74 
Iowa,  22,  36  N.  W.  776),  and  no  notice  to  tbe 
city  of  the  actual  condition  of  such  a  walk 
is  necessary  to  be  shown.  If  the  walk  when 
constructed  was  in  good  condition,  and  after- 
ward became  dangerous  or  out  of  repair,  then 
notice  to  the  city,  actual  or  constructive,  of 
such  defective  condition,  must  be  shown. 
Pace  V.  Webster  City,  138  Iowa,  107,  115  N. 
W.  88a 

It  was  for  the  Jury  to  say  under  the  testi- 
mony adduced  whether  or  not  the  walk  with 
the  coal  chute  was  negligently  constructed. 
The  following  is  some  of  the  testimony  with 
reference  to  this  matter:  "I  saw  this  walk 
when  it  was  originally  constructed.  It  had  a 
kind  of  a  cement  shoulder  to  rest  upon ;  that 
is  all.  I  presume  tbe  walk  must  be  five  or 
six  Inches  thick,  and  this  covering  is  about 
one-half  inch  thick  and  stuck  up  about  one- 
sixteenth  of  an  Inch  above  the  sidewalk. 
The  shoulder  was  the  full  thickness  of  the 
sidewalk  except  the  part  taken  for  the  iron 
cover,  and  it  would  be  four  or  Ave  inches 
thick.  The  shoulder  had  been  broken  ofT  at 
dlfterent  times  by  throwing  in  coal.  •  •  * 
When  the  walk  was  built,  it  was  built  for  a 
coal  chute  and  no  frame  put  on,  no  Iron 
frame.  I  noticed  it  quite  a  few  times  that 
it  was  kind  of  loose.  I  knew  this  coal  chute 
or  hole  was  there  before  this  accident  for 
years.  It  has  been  there  for  years  before  he 
was  hurt  This  covering  was  sunk  in  tlie 
pavement  maybe  half  an  inch.  The  frame 
was  sunk  into  the  walk  maybe  half  an  inch. 
The  lid  was  level  with  the  walk.  It  was 
rounded  over.  There  was  a  kind  of  a  little 
shoulder  around  on  the  inside.  It  did  not 
have  an  iron  in  which  to  set  •  •  •  The 
iron  lid  was  resting  right  on  the  cement 
The  shoulder  wasn't  more  than  a  quarter  or 
a  half  inch  wide,  and  once  in  awhile  I  would 
see  the  lid  away  from  it  as  much  as  a  half 
an  inch  up  on  the  sidewalk.  I  saw  this  a 
number  of  times  before  and  after  May  8, 
1909.  I  could  not  tell  you  bow  many  months 
before.  ♦  •  •  When  you  would  step  on 
either  side,  it  would  tip  up,  slip  in  the  cement, 
because  there  was  no  rim  in  there.  •  •  • 
The  width  of  this  shoulder  was  an  Inch  or 
more,  about  an  Inch  of  the  shoulder  where  It 


was  not  chipped.  I  guess  the  lid  was  about 
an  inch  thick.  This  slope  was  about  an  inch 
or  so  deep  down  to  the  shoulder.  It  was- 
bigger  than  the  lid,  so  as  to  leave  It  a  little 
loose.  •  •  *  The  iron  lid  was  resting, 
right  on  the  cement  The  shoulder  wasn't 
more  than  a  quarter  or  half  inch  wide,  and 
once  In  awhile  I  would  see  tbe  lid  away  from 
it  as  much  as  a  half  an  inch  upon  the  side- 
walk. I  saw  this  a  number  of  times  before- 
and  after  May  8,  1909.  I  could  not  tell  you 
bow  many  months  before."  From  this  a 
Jury  was  Justified  in  finding  original  faulty 
construction  of  the  walk.  Stein  v.  City  of 
Council  Bluffs,  72  Iowa,  180,  33  N.  W.  455  I»- 
not  in  point 

2.  Appellant  contends  that  there  is  no- 
charge  in  the  petition  of  actual  knowledge 
or  notice  on  the  part  of  the  city  of  the  de- 
fective walk  and  no  claim  of  any  other  neg- 
ligence than  in  tbe  original  construction 
thereof;  but  this  is  a  manifest  error,  as  a 
reading  of  the  petition,  from  which  we  have 
already  quoted,  will  demonstrate.  The  case- 
in this  respect  la  not  ruled  by  Edwards  v. 
City,  138  Iowa,  424, 116  N.  W.  823,  or  any  of 
the  other  cases  cited  for  appellant 

8.  It  is  said  that  tbe  instructions  are  con- 
flicting; but  we  do  not  so  find  them.  The 
seventh  instruction  is  said  to  be  erroneous. 
It  has  support  In  previous  cases,  and  is  not 
In  conflict  with  Edwards  v.  City,  138  Iowa, 
425,  116  N.  W.  823.  The  eighth  instruction 
is  complained  of  because  it  does  not  confine- 
the  negligence  to  that  charged  in  ttie  peti- 
tion. But  tbe  complaint  is  without  merit 
Taken  In  connection  with  the  other  instruc- 
tions, it  Is  clear  that  the  negligence  was  con- 
fined to  that  charged  In  tbe  petition. 

4.  Certain  rulings  on  the  admission  and' 
rejection  of  testimony  are  complained  of, 
and  it  is  also  Insisted  that  the  court  was  in 
error  in  permitting  the  plaintiff  to  withdraw 
certain  testimony  with  reference  to  tbe  con- 
dition of  the  walk  and  coal  chute  after 
plaintiff  received  his  injuries.  We  have  ex- 
amined each  and  all  of  the  rulings  complain- 
ed of,  and  find  no  error.  The  propositions 
presented  contain  nothing  new  or  novel,  and. 
we  shall  not  elaborate  thereon.  It  is  enough 
to  say  that  we  find  no  prejudicial  error.  No 
complaint  Is  made  In  argument  of  the  size  of 
the  verdict  and,  if  there  had  been,  we  should 
not  be  disposed  to  interfere. 

There  is  no  error  of  which  defendant  may 
Justly  complain,  and  the  Judgment  must  be, 
and  it  is,  affirmed. 


NBAIi  T.  SHEFFIELD  BRICK  ft  TILE  CO. 

(Supreme  Court  of  Iowa.     March  9,  1911.) 
1.  Trial   (|   207*)  —  Ikstbuctiows   LnciTiRa 
evidenck  —  ikfeachmknt  —  irconsibtknt 
Statements. 

Where  a  witness  admitted  the  signing  of  a* 
statement,  but  testified  that  he  did  not  temem- 
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ber  whether  he  lead  the  ttatement  throngh,  or 
the  worda  contained  therein,  and  the  conrt 
refused  to  receive  the  statement  as  part  of  the 
witness'  cross-examination,  bat  it  was  snbse- 
quently  received  as  independent  evidence  In  sup- 
port of  the  defense,  the  court  properly  charged 
that  it  misht  be  considered  as  the  declaration  of 
the  witness  In  connection  with  his  testimony  to 
determine  the  weight  to  be  given  to  such  tes- 
timony, as  it  was  received  only  for  the  pur- 
poses of  impeachment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  49-501;   Dec.  Dig.  {  207.*] 

2.  Evidence   (g  553*)— Expebt   Testimont— 

Htpothkticai,  Question. 

It  is  not  necessarv  that  a  hypothetical 
qnestion  include  all  the  facts  and  circumstances 
which  the  evidence  tends  to  establish. 

[BM.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  if  2369-2374 ;    Dec.  Dig.  §  553.*] 
8.  Master  and   Servant   (§  293*)— Injubies 

nOH   BLABTINO — iNBTBirCTION   TO   JUBT. 

In  an  action  for  injuries  from  blasting,  an 
instmction  that  if  the  foreman  gave  the  de- 
ceased fair  warning  of  the  fact  that  there  was 
to  be  discharged  a  charge  of  dynamite  of  more 
than  usual  force  and  danger,  and  gave  deceased 
fair  opportunity  to  escape  fix>m  the  danger  of 
the  same,  then  there  was  no  negligence  on  the 
part  of  defendant,  but,  if  the  jury  found  that 
the  foreman  was  negligent  in  what  he  did,  then 
the  defendant  was  liable  for  the  resulting  in- 
jury, was  not  erroneous,  as  the  duty  to  give 
timely  and  adequate  warning  is  a  duty  of  the 
master  which  cannot  be  delegated  so  as  to  re- 
lieve the  master  from  responsibility,  irrespective 
of  the  competency  of  the  foreman. 

[Ed.  Note.— For  other  cases  see  Master  and 
Servant,  Cent  Dig.  tS  1148-llGl ;  Dec.  Dig.  { 

4.  Death  (|  104*)— Coupensation— Measube 
OF  Damages. 

In  an  action  for  injuries  causing  death,  an 
instruction  on  the  measure  of  damages,  which 
allowed  the  jury  to  consider  the  age  of  deceas- 
ed at  his  death,  his  occupation,  toe  wages  he 
was  earning,  the  condition  of  his  health,  and 
his  ability  to  earn,  as  well  as  his  expectancy 
of  life,  in  determining  the  probable  pecuniary 
loss  to  his  estate  by  his  death,  was  not  er- 
roneous for  failure  to  suggest  that  the  jury 
should  consider  what  the  deceased  would  have 
spent  had  he  lived. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  »  142-148;   Dec.  Dig.  {  104.*] 

5.  PtEADiiro  (I  245*)— Amenomkri— TiUK  to 
Amend. 

Where,  after  submission  of  a  case  to  the 
jury,  plaintiff  filed  an  amendment  to  ber  peti- 
tion setting  out  more  specifically  the  same 
ground  of  negligence  which  the  court  had  sub- 
mitted, defendant's  motion  to  strike  this  amend- 
ment, as  filed  too  late,  was  properly  overruled. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  6o3-676;  Dec.  Dig.  {  245.*] 

Appeal  from  District  Court,  Franklin  Comi- 
ty;  Ctaas.  E.  Albrook,  Judge. 

Action  to  recover  damages  accming  to  the 
estate  of  Burdette  W.  Neal  as  the  result 
of  bis  death  alleged  to  have  been  occasioned 
by  tbe  negligence  of  the  defendant  while  de- 
ceased in  defendant's  employ  was  working 
in  a  day  pit  Ther»  was  a  verdict  for  the 
plaintlir,  and  from  Judgment  on  such  verdict 
the  defendant  appeals.    Affirmed. 

Carr,  Carr  ft  Evans  and  David  Evans,  for 
appellant  Jno.  M.  Hemingway  and  0.  F. 
Johnston,  for  appellee. 


McCLAIN,  3.  The  deceased)  wltb  other 
employes  of  the  defendant,  was  engaged  in 
removing  clay  from  defendant's  clay  pits,  un< 
der  tbe  direction  of  one  Frances  as  foreman, 
Frances  had  charge  of  the  work  of  loosenlnj> 
the  clay  by  blasting  with  charges  of  dyna- 
mite and  on  him  rested  the  duty  of  giving 
warning  to  the  employes  when  a  blast  was 
to  be  fired  so  that  tbey  might  seek  places  of 
safety.  l%e  evidence  tended  to  show  that, 
just  before  the  firing  of  the  blast  which  re- 
sulted In  the  death  of  the  deceased,  Frances 
gave  the  usual  warning,  and  the  employes, 
including  deceased,  retreated  to  the  usual 
distance  and  to  a  distance  which  would  have 
rendered  them  safe  If  the  usual  blast  had 
been  fired,  but  that  Frances  bad  planted  for 
this  blast  an  unusual  quantity  of  dynamite, 
nine  sticks  in  all,  and  that  the  firing  of  this 
blast  caused  an  unusual  result,  a  part  of 
which  was  that  a  piece  of  shale  or  hard  clay 
was  blown  upward  through  the  roof  of  a 
shed  which  covered  the  place  where  tbe  usual 
work  was  being  prosecuted,  and  that  this 
piece  fell  upon  deceased  where  he  stood  in  a 
distant  part  of  the  pit  causing  bis  death. 
There  was  a  conflict  in  the  evidence  as  to 
whether  Frances  gave  warning  that  there 
would  be  an  unasual  blast, 

1.  In  connection  with  the  cross-examina- 
tion of  a  witness  for  plaintiff!  counsel  for 
defendant  called  his  attention  to  a  written 
statement  purporting  to  be  signed  by  him 
soon  after  the  accident  in  regard  to  wheth- 
er Frances  gave  warning  of  an  unusual  dan- 
ger In  the  blast  which  was  about  to  be  fired. 
The  witness  admitted  the  signing  of  such 
statement,  but  testified  that  he  did  not  re- 
member whether  he  read  the  statement 
through  and  did  not  remember  the  words 
contained  therein  to  which  his  attenilon 
was  specifically  called.  The  court  refused 
to  receive  In  evidence  this  statement  as  a 
part  of  the  witness's  cross-examination;  but 
such  statement  was  subsequently  offered  in 
behalf  of  defendant  as  Independent  evidence 
In  support  of  his  defense,  and  the  conrt  in- 
structed the  Jury  tliat  it  might  be  considered 
as  the  declaration  of  the  witness  In  connec- 
tion with  his  testimony  given  in  open  conrt 
for  the  purpose  of  determining  what  weight 
should  be  given  to  such  testimony.  In  other 
words,  the  court  treated  the  written  state- 
ment as  constituting  Impeaching  evidence  and 
not  as  the  testimony  of  the  witness.  In  this 
there  was  no  error.  The  witness  did  not 
testify  that  the  statements  in  the  written 
instrument  were  true,  and  clearly  such  in- 
strument received  in  evidence,  though  admit- 
tedly signed  by  the  witness,  was  admissible 
only  for  purposes  of  impeachment  They 
constituted  declarations  of  the  witness  made 
out  of  court  and  not  under  oath  inconsistent 
with  bis  statements  under  oath. 

2.  A  witness  for  plaintiff  Interrogated  as 
an  expert  in  the  use  of  dynamite  in  blasting 
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was  allowed  over  defendant's  objection  to 
testify  that  It  would  be  unsafe  for  a  person 
to  stand  within  50  feet  of  an  explosion  oc- 
casioned by  9  stlckB  of  dTiuimlte  inserted 
Into  shale,  provided  there  was  no  protecting^ 
barrier,  and  that  a  competent  person  using 
dynamite  In  that  way  would  be  able  to  Judge 
beforehand  the  extent  of  the  explosion  liable 
to  follow.  The  objections  made  to  the  ques- 
tions calling  for  this  testimony  were  that 
the  witness  had  not  shown  himself  to  be 
competent,  and  that  all  the  facts  and  condi- 
tions surrounding  the  explosion  in  question 
were  not  Included  in  the  interrogatory.  We 
think  the  court  did  not  exceed  its  discretion 
under  the  record  In  allowing  the  witness  to 
testify  as  an  expert  In  view  of  his  prior  ex- 
perience. The  objection  that  the  facts  and 
conditions  surrounding  the  explosion  were 
not  included  in  the  interrogatory  was  not 
well  taken.  It  is  not  necessary  that  a  hypo- 
thetical question  include  all  the  facts  and 
circumstances  which  the  eyidoice  tends  to 
establish.  Brooks  t.  Sioux  City,  114  Iowa, 
641,  87  N.  W.  682.  There  was  no  objection 
made  to  the  questions  asked  on  the  ground 
that  facts  and  circumstances  were  included 
in  the  hypothetical  questions  of  which  there 
was  no  evidence  in  the  record. 

3.  The  court  excluded  from  the  Jury  all  the 
allegations  of  negligence  save  that  Frances 
fficploded  the  dynamite  without  giving  fair 
warning,  and  instructed  that  if  he  gave  to 
the  deceased  fair  warning  of  the  fact  that 
there  was  about  to  be  discharged  a  charge 
of  dynamite  of  more  than  usual  force  and 
danger,  and  gave  deceased  fair  opportunity 
to  escape  from  the  danger  of  the  same,  then 
there  was  no  n^ligence  on  the  part  of  the 
defendant;  but  that,  if  the  Jury  found  that 
Frances  was  negligent  in  what  he  did,  then 
the  defendant  was  liable  for  the  resultlpg 
injury.  The  giving  of  this  instruction  and 
others  of  like  tenor  is  complained  of  for  de- 
fendant on  the  theory  that,  having  estab- 
lished a  proper  system  for  doing  the  work 
Involving  the  giving  of  proper  warnings  of 
the  dangers  which  would  arise  from  blasting 
and  employing  a  competent  person  to  give 
such  warnings,  the  defendant  was  not  charge- 
able with  any  negligence  of  the  person  so 
employed  in  failing  to  give  a  proper  and  ade- 
quate warning  of  the  particular  blast  which 
caused  the  death  of  deceased. 

It  may  well  be  conceded  that  Frances  and 
deceased  were  coemployfes  and  fellow  serv- 
ants in  the  same  work  of  removing  clay  from 
the  pits,  and  that  for  the  negligence  of 
Frances  as  such  coemployfi  causing  injury 
to  the  deceased  defendant  was  not  liable  if 
it  was  not  negligent  in  establishing  the  meth- 
od In  accordance  with  which  the  work  was 
to  be  done  or  in  the  employment  of  Frances 
as  a  competent  person  to  discharge  the  du- 
ties intrusted  to  him.  But  we  have  held  in 
B  recent  case  that,  when  the  prosecution  of 
the  work  in  which  an  employ^  Is  engaged 
involves   the   use  of  highly  dangerous  ex- 


plosives, the  duty  of  giving  timely  and  ada- 
quate  warning  is  a  magisterial  duty  which 
cannot  be  delegated  so  as  to  relieve  the  mas- 
ter from  responsibility  as  to  the  giving  of 
such  warning  in  a  particular  case  or  under 
the  particular  circumstances  attending  the 
fact.  Hendrlckson  t.  United  States  Gypsum 
Co.,  183  Iowa,  89,  110  N.  W.  322,  9  L.  R.  A. 
(N.  S.)  55S.  We  have  since  said  that  this 
is  a  border  line  case,  and  one  presenting 
unusual  difficulties,  but  that  it  cannot  t>e 
regarded  as  overturning  any  of  the  well-es- 
tablished rules  of  the  liability  of  the  master 
to  the  servant,  although  it  involved  an  appli- 
cation of  these  rules  in  a  somewhat  excep- 
tional way.  Qalloway  v.  Turner  Imp.  Co., 
126  X.  W.  1033.  We  have  no  disposition 
to  recede  from  the  conclusion  announced  in 
the  Hendrlckson  Case  under  circumstances 
involving  the  very  question  there  decided. 
This  case  involves  that  exact  question.  The 
defendant  was  employing  deceased  in  the 
business  of  removing  clay  and  shale  from  a 
pit  In  a  method  which  necessitated  the  use 
of  high  explosives  in  a  manner  calculated 
to  Imperil  the  lives  of  its  employes  so  en- 
gaged. It  had  invested  Frances  with  the  r^ 
sponsibillty  of  using  audi  explosives  in  the 
conduct  of  the  work,  and  it  had  charged  him 
with  the  duty  of  ^ving  timely  and  reason- 
able warning.  It  did  not  fully  discharge  its 
duty  as  a  master  to  see  that  such  warning 
was  given  by  employing  Frances  as  a  compe- 
tent person  to  give  it,  but  the  duty  remained 
upon  It  as  master  to  see  that  in  a  particular 
ease  such  warning  was  given.  If  Frances 
was  negligent  in  not  giving  adequate  warn- 
ing, his  negligence  was  not  that  of  a  fellow 
servant  of  the  deceased;  but  it  was  that  of 
the  master,  who  at  the  very  time  and  place 
was  still  chargeable  with  the  performance 
of  that  duty.  In  this  respect  Frances  was 
a  vice  principal  and  not  a  coempIoyS  of  the 
deceased.  The  court  did  not  err  therefore  in 
submitting  to  the  Jury  the  question  as  to  the 
negligence  of  Frances  in  failing  to  give  ade- 
quate warning  of  the  unusual  explosion, 
which,  as  he  was  bound  to  know,  would  re- 
sult from  the  firing  of  an  unusual  quantity 
of  dynamite  irrespective  of  the  question 
whether  Frances  was  a  competent  man  to 
whom  such  duty  might  be  intrusted. 

4.  An  instruction  on  the  measure  of  dam- 
ages is  objected  to  on  the  ground  that,  while 
It  allowed  the  Jury  to  take  into  conBideration 
the  age  of  deceased  at  the  time  of  hla  death, 
his  occupation,  the  wages  he  was  earning, 
the  condition  of  his  health,  and  his  ability 
to  earn  money,  as  well  as  his  expectancy  of 
life,  in  determining  the  probable  pecuniary 
loss  to  his  estate  by  his  death,  there  was 
nothing  in  the  Instruction  to  suggest  that  the 
Jury  should  take  into  consideration  what 
the  deceased  would  have  spent  had  he  lived. 
The  instruction  given  is  no  broader  in  its 
scope  than  that  ai^roved  in  liOwe  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.,  89  Iowa,  420,  S6 
N.  W.  519.    In  that  case  the  trial  court  was 
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sustained  also  In  rejecting  an  Instmetloa 
specially  calling  attention  to  the  fact  that 
the  allowance  shonld  be  for  the  amount 
deceased  would  have  accumulated  and  bnd 
over  and  above  bis  liabilities  at  bis  deatb. 
In  Wheelan  ▼.  Chicago,  M.  &  St.  P.  R.  Co., 
85  Iowa,  187,  B2  N.  W.  119,  a  similar  Instruc- 
tion was  considered  with  reference  to  the  ob- 
jection that  it  allowed  the  Jurors  to  base 
their  verdict  upon  the  gross  amount  of  what 
they  should  find  that  the  earnings  of  de- 
ceased would  have  been  had  he  lived,  reduc- 
ing that  amount  to  Its  present  worth,  and  It 
was  held  that  the  Instruction  was  not  erro- 
neous, although  It  would  have  been  better 
bad  there  been  some  limitations  specifically 
suggesting  the  net,  as  distinct  from  the  gross, 
earnings  as  the  basis  for  the  estimate  which 
the  Jury  should  make.  We  think  it  Is  plain 
that  from  the  Instruction  before  us  the  Jury 
must  have  understood  that  the  amount  of 
the  probable  net  earnings  of  deceased  was 
to  form  the  basis  for  determining  the  amoant 
of  tbe  verdict  It  Is  plain  that  the  Jury 
sbould  not  have  been  required,  however,  to 
estimate  the  loss  to  the  estate  of  deceased 
by  Ms  death  on  the  basis  of  what  his  ac- 
cumulations had  been  at  that  time.  In  Ham- 
mer V.  Janowits,  181  Iowa,  20,  108  N.  W. 
100,  an  instruction  which  was  approved  al- 
lowed the  Jury  to  take  into  account  habits 
as  to  industry,  thrift,  and  economy,  and 
all  the  other  facts  and  circumstances  In  the 
evidence  tending  to  show  tbe  amount  of  any 
tbat  tbe  estate  might  have  accumulated  if 
deceased  had  lived  out  the  term  of  his  nat- 
ural life.  But  It  is  not  contended  that  In 
the  present  case  there  was  any  evidence  as 
to  thrift,  economy,  or  lack  of  such  qualities, 
and.  In  tbe  absence  of  any  sucb  evidence,  we 
think  It  was  not  error  to  omit  reference  to 
sucb  possible  circumstances  In  tbe  Instruc- 
tion. No  request  for  any  further  Ihstructlon 
on  the  subject  was  made,  and,  as  the  Instruc- 
tion given  was  correct  so  far  as  it  went,  'we 
would  not  be  authorized  In  reversing  the 
case  in  this  respect 

5.  After  submission  of  the  case  to  the  Jury, 
plaintiff  filed  an  amendment  to  her  petition 
setting  out  more  specifically  the  very  ground 
of  negligence  which  the  court  had  submitted, 
and  defendant's  motion  to  strike  this  amend- 
ment as  filed  too  late  was  overruled.  Tbe 
amendment  was  not  too  late  if  it  was  prop- 
er, and  it  was  proper  at  tbat  stage  of  the 
proceedings  if  it  did  not  change  substantially 
the  Issues  on  which  the  case  bad  been  tried 
and  submitted.  It  was  made  to  appear  by 
a  sworn  statement  to  tbe  lower  court  of  the 
attorney  for  plaintiff,  and  by  tbe  court's  own 
recorded  statement  of  Its  recollection,  that 
at  the  conclusion  of  plalntitTs  evidence  and 
In  connection  with  a  motion  for  a  directed 
verdict,  tbe  court  suggested  a  doubt  as  to 
tbe  snlBclency  of  plaintiff's  amended  and 
substituted  petition  to  sustain  a  verdict  un- 


'  der  tbe  evidence  for  plaintiff,  and  tbat  conn- 
sel  for  plaintiff  then  announced  his  Intention 
to  amend  the  petition  in  that  respect  Coun- 
sel for  defendant  stated  that  counsel  for 
plaintiff  said  In  tbat  connection  tbat  if  bis 
allegations  were  not  suflh^ient  be  could 
amend.  Tbe  controversy  was  therefore  as 
to  whether  plalntitTs  counsel  said  tbat  be 
would  amend,  or  only  that  be  could  amend, 
and  the  recollection  of  tbe  court  seems  to 
have  been  that  the  former  was  the  statement 
made.  It  is  not  contended  that  counsel  for 
defendant  In  reliance  on  the  failure  of  coun- 
sel for  plaintiff  to  file  the  amendment  before 
tbe  submission  of  the  case  to  tbe  Jury  omit- 
ted to  Introduce  any  evidence  or  to  ask  any 
instructions  which  might  properly  have  been 
Introduced  or  asked  had  the  allegations  for- 
merly made  by  the  amendment  been  already 
made.  The  whole  case  seems  to  have  been 
tried  and  submitted  on  the  theory  that  the 
matter  pleaded  In  the  subsequent  amend- 
ment was  in  issue.  Whether  it  was  really 
in  issue  under  the  pleadings  as  tbey  Ftood 
before  tbe  amendment  we  need  not  deter- 
mine, for  no  prejudice  can  have  resulted  to 
tbe  defendant  from  the  delay  In  making 
the  formal  amendment  until  after  the  case 
was  submitted.  In  this  respect  there  was 
no  prejudicial  error. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

EVANS,  J.,  takes  no  part 


INDEX  PHINTINO  CO.  v.  BOARD  OF  . 

SUP'RS   OF   MUSCATINE 

COUNTX  et  al. 

(Supreme  Court  of  Iowa.     March  13,  1911.) 

1.  CouRTizs  (S  53*)— Pboobedinqs  or  Boabo 

0»  SUPBBVISOKS— PUBUCATIOH— "ScHEDUUt 

or  Biixs  Aixowin." 

The  action  of  the  county  board  of  laper- 
visors  in  auditing  and  certifyinE  the  expenses 
of  primary  elections,  as  required  Dy  Code  Sapp. 
1907,  {  1067a5,  is  a  part  of  its  proceedings, 
and  a  schedule  of  tbe  items  of  such  expenses 
is  within  Code,  f  441,  leqoiring  tbe  publication 
of  schedules  of  bills  allowed. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Dec.  Dig.  i  53.*] 

2.  Counties  (i  53*)— "Pboceediros  of  Boabu 
OF  SuPKBvisoBs''— Publication. 

The  proceedings  of  tbe  county  board  of 
supervisors  in  canvassing  the  votes  at  general 
elections,  and  declaring  the  names  of  success- 
ful candidates  for  county  offices,  as  required 
by  Code,  |§  1149-1156,  are  proceedings  of  the 
board  as  a  board  of  supervisors  within  section 
441,  requiring  the  publication  of  proceedings  of 
the  board  of  supervisors. 

[Ed.    Note.— For  other   cases,    see   Counties, 
Dec.  Dig.  i  53.*] 

3.  Counties  (|  53*)— "PBOCEiniNGs  of  Boabd 
OF  SuPEBvi§0B«'— Publication. 

The  entries  by  the  county  board  of  super- 
visors on  its  books  of  the  statements  required 
by  Code,  SS  1337,  1338,  and  Code  Supp.  1907, 
SI  1130,  1346g,  relating  to  the  taxation  of  rail- 
road, express,  and  telegraph  and  telephone  com- 
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paniea,  aie  a  part  of  the  proceedings  of  the 
board  which  moat  be  published  as  provided  by 
Code,  i  441. 

[Eld.  Note.— For  other  casea,  lee  Connties, 
Dec.  Dig.  I  33.*] 

4.  Counties  (i  53*)— Pbookkdiros  or  Boabd 

OF  SuPEBViBOES— Publication. 

Under  Code  Supp.  1907,  {  1566a,  reqniring 
township  trustees  to  file  with  the  board  of  sa- 
pervisora  an  itemized  account  of  each  item  of 
expenditure  and  receipts,  and  providing  that  a 
synopsis  thereof  showing  the  names  of  persons 
to  whom  money  has  been  paid  and  the  amount 
thereof  shall  be  published  in  the  report  of  the 
proceedings  of  the  board,  the  board  must  fur- 
nish to  the  official  newspaper  for  publication 
therein  a  synopsis  of  the  itemized  reports  of 
township  trustees  showing  the  names  of  all  per- 
sons to  whom  money  has  been  paid,  and  the 
amount  paid  to  each,  so  far  as  the  same  may 
be  determined  from  the  reports  and  the  accom- 
panying vouchers. 

[Ed.    Note.— For   other  cases,   see   Counties, 
Dec.  Dig.  I  53.*] 
6.  Afpeai.  and  Ebbob  ({  168*)— Qttestions 

Reviewable  —  Questions  Not  Raised  in 

Tbiax  Coubt. 

A  question  not  raised  in  the  lower  court 
and  not  necesaar;^  to  a  determination  of  the 
issues  involved  will  not  be  considered  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  lOlS-1034;    Dec.  Dig.  { 

Appeal  from  District  Court,  Muscatine 
County;   A.  P.  Barker,  Judge. 

Action  in  mandamus  to  require  the  de- 
fendant Board  of  Supervisors  of  Muscatine 
C,ounty  and  the  Auditor  of  said  county  to 
furnish  to  plaintiff  for  publication  in  its 
newspaper,  which  has  been  duly  selected  as 
an  official  newspaper  for  said  county,  cer- 
tain matters  and  proceedings  which,  as  plain- 
tiff contends,  are  directed  by  law  to  be  pub- 
lished in  said  official  paper  at  the  expense  of 
the  county.  On  a  hearing  on  the  merits,  the 
lower  court  directed  defendants  to  furnish 
to  plaintiff  various  matters  for  publication 
as  prayed  in  the  petition,  and  from  tills  or- 
der defendants  appeal.     Affirmed. 

I.  S.  Pepper  and  3.  B.  Hanley,  for  appel- 
lants. 

McCLAIN,  J.  The  plaintiff  Is  the  publish- 
er of  one  of  the  official  papers  duly  selected 
in  Muscatine  county,  in  accordance  with  the 
provisions  of  Code,  {  441,  wtilch  section  pro- 
vides that  "all  the  proceedings  of  the  county 
board  of  supervisors,  the  schedule  of  bills 
allowed,  and  the  reports  of  the  county  treas- 
urer, including  a  schedule  of  the  receipts  and 
expenditures  shall  be  published  at  the  ex- 
pense of  the  county  during  the  ensuing  year" 
at  a  rate  of  compensation  specified.  The 
questions  raised  by  the  answer  to  plaintiff's 
petition  are  as  to  whether  certain  matters 
and  proceedings  described  in  the  petition 
constituted  the  matters  and  proceedings 
which  should  have  been  furnished  by  the  de- 
fendants to  the  plaintiff  for  publication  in 
such  paper  at  the  county's  expense. 

1.  In  Code  Supp.  1907,  I  1087a5,  provision 


Is  made  for  payment  of  expenses  of  primary 
elections;  the  provision  being  that:  "Such 
expense  shall  be  paid  one-half  by  the  coun- 
ty in  which  the  said  primary  election  la  held 
and  one-half  by  the  Btat&  The  board  of  su- 
pervisors of  each  county  shall  audit  the  en- 
tire expense  and  certify  the  same  to  the  ex- 
ecutive council,  which  shall  thereupon  order 
a  warrant  for  one-half  of  the  amount  to  be 
delivered  to  the  county,  which  shall  there- 
upon pay  the  oitiie  amount"  The  conten- 
tion for  appellants  is,  in  this  respect,  that 
such  expenses  are  certified  by  the  board  of 
supervisors  to  the  executive  council  and 
only  paid  on  their  allowance  by  the  latter. 
The  statute  is  perhaps  somewhat  ambigu- 
ous, and  in  this  case  the  secretary  of  the  ex- 
ecutive council  advised  the  county  auditor 
that  certain  items  of  the  expense  certified 
by  the  board  of  supervisors  were  not  allow- 
ed by  the  council.  We  need  not  pass  upon 
the  power  of  the  executive  council  to  disallow 
items  of  claims,  or  upon  the  effect  of  its  dis- 
allowance of  an  item  as  to  the  liability  of 
the  county  for  one-half  of  the  amount  of  the 
item  disallowed.  It  is  plain  from  the  lan- 
guage of  the  statute  that  the  board  ot  su- 
pervisors is  constituted  a  tribunal  to  audit 
the  expenses  of  the  primary  election  and  to 
certify  to  the  executive  council  the  items  of 
expense  found  to  be  proper  for  the  purpose 
of  having  one-half  of  the  amount  paid  by 
the  state.  This  action  of  the  board  in  au- 
diting and  certifying  such  expenses  is  cer- 
tainly a  part  of  its  proceedings,  and  a  sched- 
ule of  such  items  is  certainly  a  schedule  of 
bills  allowed  within  the  provisions  of  section 
441  above  referred  to.  The  lower  court  did 
not  err,  therefore,  in  directing  that  the  pro- 
ceedings of  the  board  of  supervisors  in  this 
matter  be  furnished  to  the  plaintiff  for  pub- 
lication. It  is  immaterial,  as  we  think,  that 
the  statute  relating  to  primary  elections, 
passed  subsequently  to  the  enactment  of  the 
Code  in  which  section  441  is  found,  makes 
no  reference  to  such  publication.  The  provi- 
sions of  section  441  are  general  and  must 
be  construed  as  relating  to  proceedings,  sub- 
sequently provided  for  as  well  as  those  pro- 
vided for  in  the  Code  itself. 

2.  In  Code,  S|  1149-1156,  are  found  provi- 
sions for  the  canvass  by  the  board  of  su- 
pervisors of  the  returns  from  the  precincts 
of  the  county  of  votes  cast  at  the  general 
election.  The  board  is  directed  to  make  ab- 
stracts of  the  ballots  cast  in  the  county  for 
each  office  for  which  votes  are  cast  at  such 
election  with  a  declaration  as  to  county  offi- 
cers of  the  name  of  the  person  elected  to  such 
office.  The  contention  for  appellants  is  that 
in  canvassing  the  returns  of  ^he  general  elec- 
tion the  board  of  supervisors  acts  as  a  board 
of  canvassers,  and  that  the  proceedings  of 
such  board  of  canvassers  are  not  required  to 
be  published  under  the  provisions  of  Code^ 
(  441,  or  otherwise.    This  contmtion  Is  with- 
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ont  merit  The  provision  ot  C6de,  |  1149i, 
Is  tbat  "the  board  of  supervisors  shall  open 
and  canvass  the  returns  and  make  ab- 
stracts," and  the  fact  that  In  succeeding  sec- 
tions the  board  of  supervisors  acting  in  the 
discharge  of  this  duty  is  referred  to  as  "the 
board  of  county  canvassers"  Is  wholly  Im- 
material. The  proceedings  of  the  coimty 
board  of  canvassers  are  proceedings  of  the 
board  of  supervisors.  There  is  no  provision 
for  the  record  of  snch  proceedings  save  as 
such  record  la  a  part  of  the  records  of  the 
board  of  supervisors.  This  identical  ques- 
tion was  not  raised  or  discussed  in  Clark  v. 
Lake,  124  N.  W.  866,  decided  since  the  pres- 
ent case  was  decided  by  the  lower  court ;  but 
In  that  case  It  was  held  that  the  proceedings 
of  the  board  of  supervisors  in  canvassing 
the  votes  from  the  different  precincts  should 
be  furnished  to  the  official  papers  of  the 
county  for  publication,  and  the  court  there- 
fore necessarily  held  by  implication  that  the 
proceedings  and  abstracts  of  the  board  of 
canvassers  were  portions  of  the  proceedings 
of  the  board  of  supervisors  as  such.  The 
lower  court  did  not  err  In  requiring  the  de- 
fendants to  furnish  to  plaintiff  for  publica- 
tion the  proceedings  of  the  board  of  super- 
visors in  relation  to  Its  canvass  of  election 
returns,  showing  the  fact  of  such  canvass 
and  abstracts  of  such  returns. 

8.  In  Code,  |  1337,  a  portion  of  the  chap- 
ter relating  to  assessment  of  taxes  and  a  part 
of  the  general  scheme  for  the  taxation-  of 
railway  companies  upon  an  assessment  made 
by  the  executive  council.  It  is  provided  that 
said  council  "shall  transmit  to  the  county 
auditor  of  each  county,  through  and  Into 
which  any  railway  may  extend,  a  statement 
showing  the  length  of  the  main  track  within 
the  county,  and  the  assessed  value  per  mile 
of  the  same,  as  fixed  by  ratable  distribution 
per  mile  of  the  assessed  valuation  of  the 
whole  property";  and  In  Code,  |  1338,  it  Is 
provided  that,  "at  the  first  meeting  of  the 
board  of  supervisors  held  after  said  state- 
ment Is  received  by  the  county  auditor,  it 
shall  cause  the  same  to  be  entered  on  Its 
minute  book,  and  make  and  enter  therein  an 
order  stating  the  length  of  the  main  track 
and  the  assessed  value  of  the  railway  lying 
In  each  dty,  town,  township  or  lesser  tax- 
ing district  In  its  county,  through  or  Into 
which  said  railway  extends,  as  fixed  by  the 
council,  which  shall  constitute  the  taxable 
value  of  such  property  for  taxing  purposes." 
We  think  that  the  entry  required  to  be  made 
by  the  board  of  supervisors  on  its  minute 
book  under  the  section  last  above  referred 
to  Is  a  part  of  the  proceedings  of  the  board 
of  supervisors  which  should  be  furnished 
for  publication  as  provided  in  section  441. 
Snch  entry  furnishes  the  official  finding  of 
the  taxable  value  of  the  railways  in  the  coun- 
ty, and  It  Is  on  such  finding  that  the  prop- 
erty Is  to  be  assessed.  We  reach  the  same 
conduslon  with  reference  to  Code  Supp. 
i  1130,  which  directs  the  board  to  make 


a  similar  entry  in  its  minute  book  of  tb* 
assessment  furnished  by  the  executive  coun- 
cil of  the  lines  of  telegraph  and  telephone- 
companies  within  the  county,  and  as  to  the 
construction  of  Code  Supp.  i  1346g,  whld 
relates  to  the  entry  on  the  minute  books  oit 
the  board  of  supervisors  of  the  order  trans- 
mitted by  the  executive  council  stating  the 
length  of  the  routes  and  the  assessed  value 
of  each  within  the  county  of  express  comr 
panics.  So  far  as  the  present  case  Is  co»- 
cerned,  there  is  no  distinction  between 
these  three  sections.  Counsel  for  appellant* 
suggest  that  It  would  be  of  no  practical  U8« 
to  the  people  of  the  county  to  publish  UM 
Items  contained  In  the  various  orders  of  the 
executive  council  transmitted  to  the  count}' 
under  these  sections,  and  It  may  be  conceded 
that,  as  appears  from  the  record  before  xtBt 
these  various  orders  are  necessarily  some- 
what voluminous;  but  this  is  a  matter  tot 
legislative  regulation.  We  have  no  question, 
as  to  the  proper  Interpretation  to  be  put  upoa 
the  statutes.  We  therefore  hold  that  the 
finding  of  law  by  the  lower  court  that  thee4 
matters  were  proi)er  to  be  furnished  for  pub- 
lication was  correct 

4.  In  Code  Supp.  (  1566a,  it  Is  provided 
that  the  trustees  of  each  township  shall  file 
with  the  board  of  supervisors  in  each  year 
"a  full  and  itemized  account  verified  by  the 
township  derk  showing  each  item  of  ex- 
penditure and  receipts  of  all  moneys  r». 
celved  and  disbursed  during  the  preceding 
year  for  road  purposes  in  said  township, 
which  report  shall  remain  on  file  with  the 
county  auditor  and  omitting  certificates  and 
verifications  of  township  officers  a  8ynoi>sls 
thereof  showing  the  names  of  all  persons  to 
whom  money  had  been  paid  and  the  amount 
paid  to  each  shall  be  published  in  the  pub^ 
llshed  report  of  the  proceedings  of  the  Jan- 
uary session  of  the  board  of  supervisors." 
It  appears  that  the  defendants  furnished  for 
publication  In  plaintiff's  paper  a  statement 
of  all  the  moneys  received  by  the  trustees  of 
each  township  and  paid  out  by  such  trustees 
as  shown  in  their  report  But  we  think  the- 
lower  court  was  correct  In  finding  as  a  mat- 
ter of  law  that  it  was  the  duty  of  defendants- 
to  furnish  to  plaintiff  for  publication  in  lt» 
newspaper  at  the  expense  of  the  county  ft 
synopsis  of  the  Itemized  reports  of  the  town- 
ship trustees  showing  the  names  of  all  pep- 
sons  to  whom  money  had  been  paid  and  the 
amount  paid  to  each  in  so  far  as  the  same 
could  be  determined  from  the  reports  and 
the  accompanying  vouchers  on  file.  Certain- 
ly less  than  this  would  not  be  a  compliance 
with  the  plain  provisions  of  the  statute. 

Something  is  said  in  appellants'  argument 
as  to  laches  on  the  part  of  the  plaintiff  in 
not  sooner  procuring  these  matters  for  pub- 
lication. The  action  was  instituted  in  March, 
1909,  and  related  to  the  proceedings  of  the 
board  of  supervisors  during  a  period  com- 
mencing in  June,  1008,  and  ending  in  Janu- 
ary, 1909.    No  particular  time  Is  specified  tn 


Digitized  by 


Google 


404 


180  NOBTHWESTBBN  BBPOBTEB 


9ow» 


Code,  I  441,  within  which  the  publication  con- 
templated shall  be  made;  but  it  to  provided 
that  the  selection  of  the  oflSdal  papers  shall 
be  made  at  the  January  session  of  the  board 
of  supervisors  in  each  year,  and  that  the 
publication  at  the  expense  of  the  county  of 
the  matters  to  be  published  "shall  be  during 
the  ensnlng  year."  Plaintiff's  newspaper  was 
duly  sdected  as  an  ofiScial  paper  In  January, 
1908,  and  again  In  January,  1909.  It  may  be 
that  plaintiff  was  not  entitled  by  an  action 
instituted  in  1909  to  enforce  the  furnishing 
of  matters  which  should  have  been  published 
in  1908;  but  no  question  of  this  kind  was 
made  In  the  lower  court,  and  we  have  no  oc- 
casion now  to  pass  upon  it  We  are  not  re- 
viewing any  ruling  of  the  lower  court  as  to 
the  statutory  exi>enBeB  of  publication  for 
which  plaintiff  should  be  allowed  compensa- 
tion; we  are  only  determining,  as  the  lower 
court  was  asked  to  determine,  what  matters 
were  required  to  be  famished  by  the  defend- 
ants for  publication  In  plalntieTs  paper. 

The  orders  and  Judgment  of  the  trial  court 
are  afBrmed. 


SWISHBB  V,  INTEBUBBAN  BT.  00. 

(Supreme  Court  of  Iowa.    March  11,  1911.) 

1.  Railboads  (i  415*) — Operation— Injuries 
TO  Animals— STATirtORT  Provision — "Bail- 
way." 

Code,  i  2072,  requiring  a  bell  and  a  steam 
whistle  to  be  placed  on  each  locomotive  engine 
operated  on  any  railway,  and  the  whistle  to  be 
sounded  00  rods  before  a  highway  croesing  is 
reached,  and  the  bell  to  be  rung  from  that  time 
continuously  till  the  crossing  Is  passed,  is  made 
applicable  to  electric  Interorban  rallwasrs  by 
Acts  29th  Oen.  Assem.  c.  81,  S  2  (Code  Snpp.  i 
2033b),  providing  that  the  word  ^railway.^'^  as 
need  In  the  Code,  shall  apply  to  and  Include  all 
interurban  railways,  so  that  an  interurban  rail- 
way failing  to  give  the  signals  required  by  sec- 
tion 2072  is  guilty  of  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i|  147&-1482;    Dec.  Dig.  {  415.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6899-5908;  vol.  8,  pp.  7777,  7:7&] 

2.  Railroads  (|  446*)— Operation— Injubt  to 
Animal— Question  roR  Jubt. 

In  an  action  for  the  loss  of  a  horse  struck 
by  a  car  on  an  electric  interurban  railway,  evi- 
dence held  to  present  a  question  for  the  jury 
whether  the  motonnan  could,  in  the  exercise 
of  reasonable  care,  have  seen  the  animal  In 
time  to  have  stopped  the  car  before  reaching 
him. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1637;    Dec.  Dig.  S  446.*] 

8.  RAIIAOADS  (I  440*)— INJUBIXS  to  ANIKAia 

— Plbadino  and  Pboof. 

Allegations  in  the  petition  of  disrei^rd  of 
dnty  by  the  defendant  Dy  its  sf^nts  and  serv- 
ants. In  so  carelessly  and  negligently  running 
and  managing  an  electric  motor  and  cars  as  to 
cause  injury  to  plaintiff's  horse,  are  sufficient  to 
authorize  the  admission  of  evidence  as  to  wheth- 
er the  cars  were  properly  equipped  or  adjusted 
with  air  brakes,  and  as  to  the  condition  of  the 
electric  controller. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  It  1570-1674;   Dec.  Dig.  |  440.*] 


4.  Afpcai,  AifD  Ebbob  (I  1066*)  — Review  — 
Haruless  Erbob  —  iNBiBuonoir— Apflioa- 
BiLiTT  TO  Case. 

The  giving  of  an  Instruction  which  had  no 
possible  application  to  any  feature  of  the  case, 
thorgh  improper,  was  without  prejudice,  and 
constituted  no  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;  Dec.  Dig.  f  106&*] 

5.  BaILBOADS  (t  419*)— OFERAZIOir— Ihjtibt 
TO  ANIlfAI^-CARB  KEquiBED. 

Where  a  motorman  on  an  Interurban  elec- 
tric car  sees,  or  in  the  exercise  of  reasonable 
care  could  see,  a  horse  on  a  crossing  ahead  of 
the  car,  it  is  his  duty  to  give  wammg  signaU 
by  blowing  the  air  whistle  or  ringing  the  gong, 
since  such  signals  would  be  calculated,  even  In 
the  case  of  a  dumb  animal,  to  cause  it  to  get 
off  the  track  and  avoid  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1500;   Dec.  Dig.  8  419.*] 

McClaln  and  Evans,  JJ.,  dissenting  In  part 

Appeal  from  Dtotrlct  Court,  Dallas  Coun- 
ty; James  D.  Gamble,  Judge. 

Action  to  recover  damages  for  the  loss  of 
plalntUTs  horse  as  the  result  of  an  accident 
at  a  highway  crossing  in  which  an  electric 
car  with  two  freight  cars  and  a  caboose  at- 
tached thereto  came  Into  contact  with  said 
horse  through  the  alleged  negligence  of  de- 
fendant's motorman  in  charge  of  the  electric 
car  in  falling  to  sound  the  whistle  and  ring 
the  bell  on  said  car,  as  required  by  law,  on 
approaching  said  crossing,  and  his  failure  to 
give  any  other  signal  or  warning  of  the  ap- 
proach of  the  car  to  the  crossing,  and  also 
his  falling  to  stop  said  electric  car  before  It 
struck  and  killed  the  said  horse.  There  was 
a  trial  to  a  Jury,  and  a  verdict  for  plaintiff 
for  the  value  of  the  horse.  From  Judgment 
on  this  verdict  the  defendant  appeals.  Af- 
firmed. 

Guernsey,  Parkw  A  Miller,  White  ft  Clarke^ 
and  Arthur  O.  Rlppey,  for  appellant  K.  J. 
Kelly,  for  appellee. 

McCLAIN,  J.  During  the  nighttime  plain- 
tiff's horse  escaped  from  his  premises  and 
went  along  the  highway  to  a  point  where  it 
is  crossed  by  the  track  of  the  defendant's 
electric  road.  There  it  was  struck  and  kill- 
ed by  defendant's  car.  Evidence  tends  to 
show  that,  although  the  car  was  provided 
with  an  air  whistle  and  a  gong  or  bdl,  the 
whistle  was  not  sounded  nor  the  gong  rung 
on  approaching  the  crossing,  even  after  the 
motonnan  observed  the  horse  on  such  cross- 
ing. There  was  also  evidence  tending  to 
show  that  the  car  was  not  stopped  until  it 
had  passed  three  or  four  hundred  feet  be- 
yond the  crossing,  although  the  motorman  at- 
tempted to  stop  it  as  soon  as  he  discovered 
the  horse,  which  he  did  when  the  car  was 
about  75  feet  from  such  crossing.  There 
was  further  evidence  tending  to  show  that 
the  car  was  equipped  with  a  controller,  con- 
sisting of  a  knob,  on  which  it  was  the  duty 
of  the  motorman  to  press  constantly  with 
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bis  hand  In  order  that  the  dectric  power 
should  be  communicated  to  the  propelling 
machinery  of  the  car;  and  that,  as  was  not 
imusoal  after  such  cars  had  been  In  use  for 
some  time,  this  controller  remained  pressed 
down  without  the  pressure  of  the  motor- 
man's  band,  which,  at  the  time  of  approach- 
ing the  highway  crossing,  was  resting  upon 
the  wtndowpane,  and  not  on  the  knob;  and, 
further,  that  If  the  controller  had  been  In 
the  condition  in  which  it  was  Intended  to  be 
when  in  operation  the  motorman,  by  remov- 
ing his  hand,  could  have  stopped  the  car  more 
qnickly  than  he  did  by  means  of  the  lever 
regulating  the  application  of  the  power. 

1.  The  trial  judge  held  that  Code,  |  2072, 
requiring  a  bell  and  steam  whistle  to  be 
placed  on  each  locomotive  engine  operated 
on  any  railway,  and  the  whistle  to  be  sound- 
ed 60  rods  before  a  highway  crossing  is 
reached,  and  the  bell  to  be  rung  from  that 
time  continuously  until  the  crossing  is  pass- 
ed. Is  made  applicable  to  electric  interur- 
bans  by  section  2  of  chapter  81,  Acts  29th 
Gen.  Assem.  (Code  Supp.  S  2033b),  which 
provides  that  the  word  "railway,"  as  used  in 
the  Code,  shall  apply  to  and  Include  all  in- 
terurban  railways,  and  Instructed  the  Jury 
that,  if  they  found  by  a  preponderance  of 
the  evidence  that  the  defendant  company 
failed  to  give  the  required  signals  by  sound- 
ing the  whistle  and  ringing  the  bell,  and  that, 
if  said  signals  had  been  given  as  required  by 
law,  the  accident  complained  of  would  not 
tiave  happened,  then  the  defendant  was  lia- 
ble for  resulting  damage,  and  the  verdict 
should  be  for  the  plaintUF. 

The  provisions  of  Code,  {  2072,  material 
for  present  purposes  are  as  follows :  "A  bell 
and  a  steam  whistle  shall  be  placed  on  each 
locomotive  engine  operated  on  any  railway 
which  whistle  shall  be  twice  sharply  sound- 
ed at  least  sixty  rods  before  a  road  crossing 
is  reached,  and  after  the  sounding  of  the 
•whistle,  the  bell  shall  be  rung  continuously 
until  the  crossing  is  passed;  *  *  •  and 
the  company  shall  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect.  Any  officer  or  em- 
ploye of  any  railway  company  violating  any 
of  the  provisions  of  this  section  sha}!  be  pun- 
ished by  fine  not  exceeding  one  hundred  dol- 
lars for  each  offense." 

The  statute  relied  upon  as  making  these 
provisions  applicable  to  Interurban  railway 
companies  (29th  Gen.  Assem.  c.  81,  |  2 ;  Code 
Supp.  I  2083b)  is  as  follows:  "The  words 
railway,  railway  company,  railway  corpora- 
tion, railroad  company,  and  railroad  corpo- 
ration, as  used  in  the  Code  and  acts  of 
General  Assembly,  now  Jn  force  or  hereafter 
enacted,  are  hereby  declared  to  apply  to  and 
Include  all  intemrban  railways,  and  all  com- 
panies or  corporations  constructing,  owning 
or  operating  such  Interurban  street  railways 
«nd  all  provteions  of  the  Ode  and  acts  of 
the  General  Assembly,  now  in  force  or  here- 


after enacted,  affecting  railways,  railway 
companies,  and  railway  corporations,  rail- 
roads, railroad  companies,  and  railroad  cor- 
porations, are  hereby  declared  to  affect  and 
apply  in  full  force  and  effect  to  all  interur- 
ban railways,  and  to  all  interurban  railway 
companies  or  railway  corporations  construct- 
ing, owning  or  operating  such  Interurban 
railways." 

The  provisions  found  in  the  section  of  the 
Code,  as  above  quoted,  became  a  part  of  the 
law  of  this  state  In  18S4  (20th  Gen.  Assem. 
c.  104),  when  there  were  no  interurban  rail- 
roads In  the  state  operated  by  electric  pow- 
er. The  provisions  of  the  chapter  of  the 
Code  to  which  it  was  added  have  since  been 
held  not  applicable  to  interurban  electric 
roads.  Fidelity  Loan  &  Trust  Co.  v.  Doug- 
las, 104  Iowa,  532,  73  N.  W.  1039;  Cedar 
Rapids,  etc.,  R.  Co.  v.  Cedar  Rapids,  106 
Iowa,  476,  76  N.  W.  728 ;  McLeod  v.  Chicago 
ft  N.  W.  R.  Co.,  125  Iowa,  270,  101  N.  W. 
77.  The  reason  for  these  decisions  need  not 
be  set  out,  for  it  is  not  contended  that  Code, 
g  2072,  would  apply  to  defendant,  unless  the 
subsequent  statute  makes  It  applicable. 

The  majority  of  the  members  of  court 
reach  the  conclusion  that  the  statute  above 
quoted,  relating  to  Intemrban  railways,  ren- 
ders applicable  to  them  the  provisions  of 
Code,  i  2072,  and  that  the  words  "locomotive 
engine"  should  now  be  interpreted  to  mean. 
In  the  case  of  Interurban  railways,  operated 
by  electric  power,  the  motor  car  of  such 
railway,  and  that  such  motor  car  should  be 
provided  with  such  a  whistle  as  is  now  In 
common  use  on  electric  motor  cars — that  is, 
an  air  whistle  or  something  equivalent  In 
character — and  that  the  gong  with  which 
electric  cars  are  now  usually  equipped  is  an 
equivalent  of  the  bell  with  which  the  statute 
requires  locomotive  engines  to  'be  equipped, 
and  that  on  approaching  a  highway  crossing 
the  whistle  of  the  motor  car  should  be  sound- 
ed at  lenst  60  rods  before  the  crossing  is  reach- 
ed, and  thereafter  the  goqg,  or  equivalent  ap- 
pliance, should  be  rung  continuously  until 
the  crossing  Is  passed.  This  court  holds, 
therefore,  that  the  trial  court  did  not  err  In 
giving  the  Instruction  already  referred  to  In 
this  division  of  the  opinion. 

The  writer  (Mr.  Justice  EVANS  concur- 
ring) dissents  from  this  construction  of  the 
statute.  They  think  that  the  provision  as 
to  Interurban  railways  above  quoted  would 
be  given  full  force  and  effect  If,  In  the  op- 
eration of  steam  locomotive  engines  on  their 
track,  they  were  required  to  provide  such 
engines  with  whistles  and  bells,  and  sound 
them  as  the  statute  requires.  It  Is  to  be  no- 
ticed that  the  statute  relating  to  Interurban 
railways  is  not  limited  to,  and  does  not  by 
any  language  therein  used  specifically  refer 
to,  Interurban  railways  on  which  electric 
motor  cars  are  used.  When  the  interurban 
statute  was  passed  in  1902,  there  were,  with- 
out doubt,  in  the  state  Interurban  lines  ap- 
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on  wb)<!h  Bteam  locomotive  engines  were,  at 
least  to  some  extent,  employed  in  furnish- 
ing locomotive  power,  and  It  seems  to  the  dis- 
senting Judges  that  the  statute  can  be  given 
full  effect  if  It  Is  held  to  require  that,  when 
a  steam  locomotive  Is  used  on  an  interurban 
railway.  It  shall  be  equipped  and  operated 
as  provided  In  Code,  §  2072.  While  the  term 
•locomotive  engine"  might  very  well  be  ap- 
plied to  an  electric  motor  car.  It  Is  evident 
that  in  the  statute  these  words  are  used  to 
mean  a  steam  locomotive  engine,  for  at  the 
time  the  statute  was  enacted  no  other  form 
of  motive  power  was  in  use  In  the  railway 
business;  and  the  requirement  that  a  loco- 
motive engine  shall  be  equipped  with  a  steam 
whistle  seems  clearly  to  indicate  that  the 
legislature  had  In  mind  only  a  steam  locomo- 
tive engine.  If  It  had  been  intended  In  the 
«nactment  of  the  later  statute  to  require 
that  electric  motor  cars  should  be  equipped 
with  air  whistles,  and  that  such  whistles 
ahould  be  sounded  at  least  60  rods  before 
reaching  a  road  crossing,  then  some  provi- 
sion of  that  kind  would  have  been  made. 

As  a  reason  why  the  language  of  Code, 
t  2072,  should  not  be  twisted  Into  an  applica- 
tion which  does  not  appear  to  have  been 
clearly  Intended  by  the  subsequent  statute, 
the  dissenting  Judges  beg  also  to  suggest  that 
the  original  statute  Is  penal,  and  should 
therefore  be  extended  under  the  subsequent 
statute  only  so  far  as  the  plain  language  em- 
ployed by  the  Legislature  requires.  If  sec- 
tion 2072  can  be  applied  under  the  subse- 
quent statute  to  some  Interurban  railways, 
to  wit,  those  employing  steam  locomotive  en- 
gines of  some  sort,  without  extending  it,  by 
perversion  of  its  language,  to  Interurban  rail- 
ways employing  electric  motor  cars,  then  the 
extension  should  be  strictly  limited  to  such 
application  as  the  subsequent  statute  plainly 
and  not  obscurely  or  inferentially  authorizes. 
The  rule  that  penal  statutes  are  to  be  strictly 
construed  is  too  well  established  to  need  a  ci- 
tation of  authorities  in  Its  support 

The  dissenting  Judges  would  be  quite  will- 
ing to  agree  that,  in  view  of  the  ordinary 
method  of  operating  electric  motor  cars  on 
interurban  railways,  the  whistle  should  be 
sounded  and  the  gong  rung  on  approaching  a 
railway  crossing,  and  that  a  failure  to  give 
such  signals  might,  under  proper  instruc- 
tions, be  found  by  the  Jury  to  constitute  neg- 
ligence; but  they  are  not  willing  to  agree 
that  under  the  statute  anch  failure  constl- 
tntes  negligence  per  se. 

2.  It  is  contended  that  the  court  erred  in 
submitting  to  the  Jury  the  question  whether 
there  was  negligence  of  defendant's  motor- 
inan  in  failing  to  stop  his  car  before  it  struck 
the  animal.  This  was  one  of  the  allegations 
-of  negligence  in  the  petition,  and,  unless  it 
wati  entirely  without  support  in  the  evidence, 
it  was  not  error  to  state  it  in  presenting  the 
issues  to  the  Jury.  It  seems  to  us  that  the 
testimony  of  the  motorman  as  to  what  he  did 
<waa   not  conclusive   with   reference  to  his 


care.  He  admits  that  he  conid  not  stop  the 
car,  after  he  saw  the  horse,  before  he  reach- 
ed the  crossing,  and  it  would  seem  self-evi- 
dent that,  if  it  was  possible  to  see  the  ani- 
mal on  the  crossing  at  sufficient  distance  to 
stop  the  car  before  striking  it,  the  motorman 
should  have  observed  it  at  that  distance  and 
taken  proper  steps  to  avoid  the  accident 
Whether  the  motorman  could,  in  the  exercise 
of  reasonable  care,  have  seen  the  animal  in 
time  to  have  stopped  his  car  before  reaching 
it  was  necessarily  a  question  for  the  Jury's 
consideration. 

3.  Errors  are  assigned  as  to  the  action  of 
the  court  tn  overruling  objections  to  ques- 
tions by  which  plaintiff's  counsel  sought  to 
elicit  the  fact  that  the  cars  were  not  prop- 
erly equipped  or  adjusted  as  to  air  brakes, 
and  the  electric  controller  was  not  in  proper 
condition.  The  ground  of  objection  is  that 
defects  in  the  car  and  equipment  were  not 
alleged  in  the  petition  as  constituting  negli- 
gence. It  appears,  however,  that  the  plain- 
tiff alleged  disregard  of  duty  on  the  part  of 
the  defendant,  by  its  agents  and  servants,  In 
so  carelessly  and  negligently  running  and 
managing  the  electric  motor  and  cars  that 
the  injury  complained  of  was  occasioned.  It 
seems  to  us  that  this  allegation,  although  not 
very  specific,  was  sufficient  in  the  absence  of 
a  motion  for  more  specific  statement  and 
that  It  covered  the  defect  in  the  equipment 
of  the  motor  and  cars.  .  The  questions  ob- 
jected to  were  therefore  not  Improper. 

4.  The  court  gave  several  general  Instruc- 
tions of  a  stereotyped  form,  one  of  which  had 
no  possible  application  to  any  feature  of  the 
case.  Such  instruction  should  not  have  been 
given;  but  as  it  could  not  possibly  have 
misled  the  Jurors  in  the  determination  of  any 
questions  submitted  to  them,  the  error  was 
plainly  without  prejudice,  and  constitutes  no 
ground  for  reversal. 

5.  An  instruction  is  criticised  in  which  the 
Jury  was  told  tiiat  if  the  motorman  observ-> 
ed  any  animal  upon  the  track,  it  was  bis  du- 
ty to  use  any  and  all  signals  at  hand  to 
frighten  the  said  animal  from  the  track  or 
crossing,  if  there  was  time  to  give  such  sig- 
nals after  such  animal  was  seen,  or  should, 
in  the  exercise  of  ordinary  care,  have  been 
seen.  This  was,  perhaps,  an  inapt  statement 
of  the  rule  requiring  the  exercise  of  reason- 
able care  in  giving  such  signals  as  would  be 
likely  to  frighten  the  animal  from  the  track 
and  prevent  Injury  to  it  There  can  be  no 
question,  however,  as  to  the  duty  of  the  mo- 
torman if  he  saw,  or  in  the  exercise  of  rea- 
sonable care  could  have  seen,  the  horse  on 
the  crossing,  to  give  warning  signals  by  way 
of  blowing  the  air  whistle  or  ringing  the 
gong  of  the  car,  for  such  signals  would  be 
calculated,  even  in  the  case  of  a  dumb  ani- 
mal, to  cause  it  to  get  off  the  track  and  thus 
avoid  the  danger  of  Injury.  OrayblU  v.  Chi- 
cago, M.  &  St  P.  R.  Co.,  112  Iowa,  738,  84  N. 
W.  946;  McQlU  v.  Minn.  &  Bt  L.  R.  Co^  113 
Iowa,  358,  85  N.  W.  620. 
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In  the  opinion  of  the  majority  of  the  court 
there  was  no  prejudicial  error,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 

McGIiAIN  and  BVANS,  JJ.,  dissent  from 
the  views  of  the  majority  stated  In  division  1 
of  the  opinion. 


RICHARDSON   ▼.    SKETCHLBY. 

(Supreme  Court  of  Iowa.     March  11,  1911.) 

1.  E^riDENcx   (S  460*)— ExTBiNSic   tinvKKcm 
AFFEcriRo  Gabb— Descbiftion  or  Land. 

The  description  of  land  in  a  deed  which  is 
defective,  in  that  it  does  not  state  the  township 
and  range  wherein  the  purported  tract  is  lo- 
cated, may  be  aided  by  eztrmaic  proof  not  in- 
consistent with  the  description  contained  in  the 
deed  itself. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2115-2128;    Dec.  Dig.  (  460.*] 

2.  AnvKBBK    PossKssiON   ({    60*)— Chabacteb 
or  Possession— Effect  or  Aobeeuent. 

Where  one  already  in  possession  of  the 
tract  In  question  under  a  defective  deed  enters 
into  an  agreement  with  an  adjoining  owner  for 
occupation  of  the  adjoining  land,  together  with 
the  tract  in  question,  in  consideration  for  the 
occupation  of  other  land  by  the  adjoining  own- 
er, he  did  not  acquire  possession  of  the  tract  In 
question  by  virtne  of  the  agreement,  and  the 
agreement  waa  no  ouster  of  her  previous  pos- 
session. 

[Ei.  Note.— For  other  cases,  see  Adverse  Pos- 
aeasion,  Dec.  Dig.  |  60.*] 

3.  Adtebsb  Posbebsioii  (|  85*)— Evidbkob— 
SurriciENOT. 

In  an  action  to  quiet  title,  evidence  held 
to  show  that  plaintitTs  ancestor  and  her  heirs 
have  had  possession  of  the  tract  In  question  for 
more  than  60  years  under  color  of  title  and 
claim  of  right  in  good  faith. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  85.*] 

Appeal  from  District  Court,  Hamilton 
County;  Ghas.  E.  Albrook,  Judge. 

This  is  an  action  to  quiet  title  to  a  small 
tract  of  land.  There  was  a  decree  for  tlie 
plalntUt,  and  the  defendant  appeals.  Af- 
firmed. 


Gi.  D.  Thompson,  for  appellant. 
Til,  for  appellee. 


W.  J.  Co- 


EVANS,  J  Prior  to  June  29,  1859,  Peter 
Lyon  was  concededly  the  owner  of  the  tract 
of  land  in  dispute.  On  that  date  he  convey- 
ed to  Mary  Richardson  by  warranty  deed  a 
tract  of  land  containing  1%  acres  more  or 
less  and  described  as  follows:  "Commenc- 
ing on  section  line  between  section  five  and 
six  fourteen  rods  south  of  the  north  line  of 
said  section ;  thence  south  twenty-six  rods ; 
thence  west  twenty-one  and  flfty-two  hun- 
dredths rods;  thence  northeasterly  to  place 
of  beginning,  and  containing  one  and  three- 
quarters  acres  more  or  less."  This  deed  was 
duly  recorded.  This  description  is  defective, 
in  that  It  does  not  state  the  township  and 
range  wherein  the  purported  tract  was  locat- 


ed. The  location  of  the  tract  as  claimed 
by  the  plaintiff  la  indicated  approximately  by 
the  following  diagram  of  the  N.  E.  ^  of  sec- 
tion 6  and  the  N.  W.  ^,  Of  section  5  In  town- 
ship 88,  range  25,  Hamilton  county: 


The  tract  in  dispute  Is  indicated  by  the 
triangle  marked  "a."  It  is  urged  by  appel- 
lant that  the  deed  under  which  plaintiff 
claims  Is  absolutely  void  for  uncertainty, 
and  that  plaintiff  and  his  grantors  took  noth- 
ing under  it  This  position  Is  not  quite 
sound.  The  deed  standing  alone  would  be 
quite  ineffective  for  the  purpose  of  specific 
performance;  but  It  is  by  no  means  wholly 
void.  It  Indicates  on  its  face  that  Peter 
Lyon  did  undertake  for  a  specific  considera- 
tion to  convey  by  warranty  deed  to  Mrs. 
Richardson  a  particular  tract  of  land  con- 
forming to  the  description  contained  In  the 
deed.  The  description  may  be  aided  by  ex- 
trinsic proof  not  Inconsistent  with  the  de- 
scription contained  In  the  deed  itself.  The 
evidence  shows  that,  at  the  time  In  ques- 
tion, Peter  Lyon  owned  the  north  20  acres 
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of  the  N.  E.  %  of  the  N.  E.  ^  of  section  6, 
and  that  Mrs.  Richardson  owned  the  sonth 
20  acres  thereof,  and  also  the  N.  W.  \i,  of 
the  N.  W.  \i  of  section  6  and  other  contig- 
uous lands.  Immediately  after  the  execution 
of  the  deed  In  question,  Mrs.  Richardson 
took  possession  of  the  triangular  tract  and 
Inclosed  it  with  her  own  land  by  running  a 
fence  along  the  line  of  the  hypotenuse  'of  the 
triangle.  The  tract  was  covered  with  timber, 
and  in  the  course  of  time  she  appropriated 
the  timber  thereon.  She  remained  in  the 
actual  possession  of  the  same  down  to  the 
time  of  her  death,  which  occurred  in  1006. 
Since  the  date  of  her  death  it  has  been  in 
the  actual  possession  of  the  plaintiff  as  one 
of  her  heirs  and  as  grantee  of  the  other 
heirs.  These  facts  on  their  face  would  tend 
to  identify  the  tract  intended  to  be  conveyed 
by  the  warranty  deed  above  referred  to  and 
would  indicate  that  the  plaintiff  and  his 
.  grantors  and  ancestors  had  held  adverse  pos- 
session under  color  of  title  for  more  than  50 
years.  There  are  some  other  facts,  however, 
which  appear  in  the  record,  and  which  tend 
to  some  confusion  as  to  the  nature  of  the 
possession  of  Mrs.  Richardson,  and  these  are 
relied  on  by  the  defendant.  The  defendant 
claims  title  also  under  Peter  Lyon  through 
conveyance  to  Jacob  Payne.  In  1869  Peter 
Lyon  conveyed  6  acres  of  his  20-acre  tract 
to  the  Dubuque  &  Sioux  City  Railroad  Com- 
pany, on  condition  that  a  depot  be  located  at 
a  certain  place.  In  1868  he  conveyed  to  Ja- 
cob Payne  by  warranty  deed  the  remaining 
13^  acres  out  of  such  20-acre  tract  subject 
to  the  right  of  way.  The  railroad  company 
never  i)erformed  the  condition  contained  in 
ihe  deed  of  the  conveyance  of  the  5  acres. 
The  6-acre  tract  was  subsequently  sold  for 
taxes  and  a  tax  deed  thereof  Issued  to  one 
Funk  in  1869.  In  1870  Funk  quitclaimed  to 
Peter  Lyon,  and  Lyon  quitclaimed  to  Payne 
all  his  interest  In  the  20-acre  tract  before  re- 
ferred to. '  The  defendant  has  succeeded  to 
the  title  of  Payne,  and  his  present  claim  is 
based  upon  this  quitclaim  deed  of  Lyon  exe- 
cuted in  1870.  The  evidence  fairly  shows 
that  Mrs.  Richardson  was  In  possession  of 
the  triangular  tract  at  that  time.  The  rail- 
road as  first  laid  and  built  passed  through 
this  tract  Mrs.  Richardson  conveyed  the 
right  of  way  to  the  railroad  company,  but  re- 
served the  timber  and  afterwards  removed 
the  samp.  Later  the  line  of  the  railroad  was 
shifted  further  to  the  north,  so  that  It  ran 
parallel  with  and  a  little  sonth  of  the  north 
line  of  sections  5  and  6,  leaving  a  strip  of 
ground  between  the  right  of  way  and  the 
north  line  of  such  sections.  Mr.  Payne  owt» 
ed  land  lying  to  the  north  (^  section  5.  In 
1878  an  arrangement  was  entered  Into  be- 
tween Mrs.  Richardson  and  Mr.  Payne, 
whereby  Payne  occupied  as  a  pasture  that 
part  of  Mrs.  Richardson's  land  in  section  6 
north  of  the  railroad,  and  whereby  Mrs. 
Richardson   is   exchange  therefor   occupied 


( that  part  of  Payne's  land  lying  sonth  of  the 
I  railroad  and  contained  in  the  said  north  20 
acres  of  the  N.  E.  ^,  of  the  N.  E.  %  of  sec- 
tion 6.  This  mutual  exchange  of  possession 
has  continued  down  to  the  present  time. 
This  arrangement  resulted  in  taking  down 
the  fence  before  referred  to  as  on  the  hypote- 
nuse of  the  triangle,  so  that  the  triangular 
piece  and  Payne's  land  were  thrown  into 
one  tract  and  used  as  a  pasture  by  Mrs. 
Richardson. 

Upon  this  state  of  facts,  the  defendant  con- 
tends  that  the  possession  of  Mrs.  Richard- 
son was  not  adverse.  This  depends,  of 
course,  upon  the  question  whether  she  was 
already  in  the  adverse  possession  of  the 
tract  at  the  time  the  arrangement  with 
Payne  was  mtered  into.  If  so,  she  did 
not  acquire  her  possession  thereof  by  virtue 
of  the  arrangement  with  Payne.  We  think 
her  possession  of  the  tract  at  the  time  Is 
fairly  established  by  the  testimony.  If  she 
was  In  possession,  then  her  arrangement 
with  Payne  was  no  ouster  of  such  possession. 
Her  continued  possession,  which  she  conced- 
edly  maintained  since  that  time,  would  there- 
fore Inure  to  the  support  of  her  title.  About 
1890  Payne  died.  We  infer  that  Mrs.  Sketch- 
ley  was  one  of  his  heirs.  She  and  her  bus- 
band,  the  defendant  herein,  purchased  the  In- 
terest of  the  other  heirs.  Some  conveyed  by 
quitclaim  and  others  by  warranty.  Later 
Mrs.  Sketchley  died,  and  the  defendant  was 
her  devisee.  He  claims  to  have  bought  from 
the  Payne  heirs  in  good  faith  and  without 
notice.  After  he  and  his  wife  acquired  the 
Interest  of  the  Payne  heirs,  they  and  Mrs. 
Richardson  by  oral  agreement  continued  the 
former  arrangement.  There  does  not  appear, 
however,  to  have  been  any  attempt  at  locat- 
ing or  identifying  boundaries.  The  first  con- 
veyance obtained  by  the  Sketchleys  of  the  In- 
terest of  any  of  the  Payne  heirs  was  that  of 
Joseph  Payne.  This  was  a  quitclaim  deed 
and  described  the  land  as  an  "undivided  one- 
eighth  of  eighteen  and  one-fourth  acres  in 
the  north  twenty  acres  of  the  northwest 
quarter  of  the  northwest  quarter,"  etc  .As 
already  indicated,  Mrs.  Richardson  was  In 
actual  possession  at  the  time,  and  such  pos- 
session charged  the  defendants  with  notice 
of  such  rights  as  she  had.  The  foregoing  are 
the  salient  tacts  in  the  record.  The  record 
is  quite  confused  in  form,  and  we  have  bad 
much  difllculty  in  getting  a  clear  understand- 
ing of  it.  We  are  of  opinion,  however,  that 
the  evidence  is  sufficient  to  Identify  the  tri- 
angular tract  indicated  In  the  plat  as  the 
particular  one  intended  to  be  conveyed  by 
Peter  Lyon  to  Mary  Richardson,  and  that 
Mary  Richardson  and  her  heirs  have  had 
possession  thereof  for  more  than  60  years 
under  color  of  title  and  claim  of  right  In 
good  faith,  and  that  they  are  entitled  to  the 
decree  rendered  In  their  favor  by  the  trial 
court.  Such  decree  la  therefore  aiBrmed. 
Afilrmed. 
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UPP  T.  DARNER. 
(Supreme  Conrt  of  low*.    Match  18, 1911.) 

1.  Neoligerce  (S  1*)  —  "AcnONABUC  Neoli- 

GENCE." 

Actionable  negligence  Is  a  breach  of  duty 
owed  by  defendant  to  plaintiff,  but  the  doty 
may  be  general  and  owing  to  everybody,  or  it 
may  be  particular  and  owing  to  a  sin^e  In- 
diTidnal  o^  reason  of  hie  peculiar  position,  and 
a  duty  owing  to  eTer^flMdy  does  not  become  the 
foundation  of  an  action  until  an  individual  is 
placed  in  a  position  giving  him  the  right  to 
Insist  on  its  performance. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  1;   Dec.  Dig.  f  1* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  148,  149 ;   vol.  8,  p.  7663.] 

2.  Neouoence  (f  83*)— Cabe  of  pssiaBES— 

TSBSFABSEBS. 

One  is  under  no  duty  to  keep  his  premises 
in  a  safe  condition  for  trespassers. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  fl  45-47 ;    Dec  Dig.  |  33.*f 

3.  NEOueENOE  (f  82*)— Cabe  or  Pbeuises— 
Lice  17  BEES. 

An  owner,  who  expressly  or  by  implica- 
tion invites  persons  to  come  on  his  premises, 
must  exercise  ordinary  care  to  render  them  rea- 
sonably safe. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §{  42-41 ;  Dec.  Dig.  i  32.*] 

4.  Nkolioencx  (t  82*)— Care  of  PBEifiSKft— 
Licensed. 

One  who  has  disposed  of  his  premises  is 
not  liable  for  what  may  thereafter  happen  there- 
on :  but  the  purchaser  who  invites  a  guest  owes 
a  duty  to  exercise  reasonable  care  to  make  the 
IHemises  reasonably  safe. 

[Ed.  Note. — F&r  other  cases,  see  Negligence, 
Cent.  Dig.  H  42-44 ;    Dec.  Dig.  {  32.*] 

5.  Fences  (|  24*)  — Care  of  rBEiiisKs  — Lia- 

BIUTT. 

One  vtho  erects  a  barbed  wire  fence  on  the 
rear  of  his  lot,  bnt  not  on  the  lot  line,  and  sub- 
sequently conveys  the  lot.  Is  not  liable  for  in- 
inries  to  trespassers  or  to  those  invited  on  the 
lot  bpr  the  purchaser  by  coming  in  contact  with 
the  fence. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  i  24.  *J 

Appeal  from  District  Conrt,  Wapello  Coun- 
ty ;  Frank  W.  Elchelberger,  Judge. 

Action  at  law  to  recover  damages  due  to 
the  erection  of  a  barbed  wire  fence  by  the 
defendant  within  the  city  of  Ottumwa,  con- 
trary to  an  ordinance  thereof,  resulting  in 
tlie  death  of  an  animal  owned  by  plaintiff 
which  while  frightened  ran  into  the  fence 
and  received  injuries  which  necessitated  her 
killing.  The  defendant,  while  admitting  the 
erection  of  the  fence,  pleaded  that  he  bad 
sold  the  premises  upon  which  it  bad  been 
placed,  before  the  accident,  and  that  after 
be  sold  the  property  the  fence  was  cat,  part 
of  it  knocked  off  the  poles,  and  some  of  the 
wires  placed  across  a  driveway.  He  also 
pleaded  that  the  fence  as  erected  by  htm 
did  not  constitute  a  violation  of  the  dty  ordi- 
nance. Upon  the  issues  thus  joined  the  trial 
court  directed  a  verdict  for  defendant,  and 
plaintiff  api)eaL9.    AflSrmed. 

Chester  W.  Whltmore,  for  appellant  Tis- 
dale  ft  H^ndd,  for  appellee. 


DEEMER,  J.  The  dty  of  Ottumwa  had  an 
ordinance  which  made  it  unlawful  for  any 
one  to  use  any  barbed  wire,  either  in  the  con- 
struction or  maintenance  of  any  fence,  in- 
closing in  whole  or  in  part  any  lot  within  the 
corporate  limits  of  said  city.  In  the  year 
1907  defendant  was  the  owner  of  lot  160, 
which  was  within  the  limits  of  the  city,  and 
for  the  purpose  of  keeping  teams  from  driv- 
ing over  this  lot  he  hung  a  single  strand  of 
barbed  wire  between  two  electric  light  poles 
some  152  feet  apart  at  the  rear  of  his  lot 
This  was  an  inside  lot  and  there  was  no 
alley  at  the  rear  thereof.  The  strand  of  wire 
was  three  or  four  feet  north  of  the  south 
boundary  line  of  the  lot  and,  as  we  have 
said,  was  placed  there  to  keep  coal  teams 
from  driving  across  the  rear  end.  This  wire 
was  often  down  and  was  put  up  by  defend- 
ant save  the  last  time  he  saw  it  when  he 
owned  the  place,  and  again  after  he  sold  it. 
So  that  according  to  defendant's  testimony, 
who  was  offered  as  witness  for  plaintiff,  the 
wire  was  down  when  he  sold  the  place,  was 
again  replaced,  then  came  down  again,  and 
bad  been  replaced  by  some  one  at  the  time 
when  the  accident  in  question  occurred.  Some 
time  prior  to  the  accident  defendant  sold 
the  property  in  question  to  one  Sampson. 
Plaintiff  was  a  contracting  carpenter  and  as 
such  had  undertaken  the  construction  of  a 
house  on  lot  160  for  the  then  owner -thereof, 
who  had  purchased  the  same  from  the  de- 
fendant On  May  28,  1908,  he  drove  into  the 
east  side  of  the  lot  from  the  front  to  a  point 
30  or  40  feet  from  the  rear  of  the  lot  got  out 
of  his  buggy,  fastened  a  20-poand  iron  hitch- 
ing weight  to  the  bit  of  the  animal  he  was 
driving,  and  turned  to  speak  to  one  of  bis 
workmen,  who  stood  near  with  the  working 
plans  for  the  building,  which  was  being  con- 
structed, in  his  hands.  The  wind  caused  a 
fluttering  of  the  pages  of  these  plans,  and 
this  frightened  the  animal  so  that  she  started 
to  run,  dragging  the  weight  by  her  bit  over 
the  smooth  wet  grass.  Before  plaintiff  could 
overtake  her,  she  ran  into  the  strand  of 
barbed  wire  which  was  then  hanging  loosely 
between  the  posts,  causing  the  injuries  which 
resulted  finally  In  her  death.  Upon  this 
state  of  facts,  the  trial  court  at  the  conclu- 
sion  of  the  testimony,  directed  a  verdict  for 
defendant  and  the  appeal  is  from  this  ruling. 

PlaintifTs  counsel  very  frankly  admit  that 
it  this  be  an  action  of  nuisance,  no  recovery 
can  be  had  of  defendant  for  the  reason  that 
he  was  not  maintaining  the  same  when  the 
accident  happened.  His  insistence  Is  that  his 
action  is  for  a  tort  (In  other  words,  for  neg- 
ligence), and  that  defendant  is  responsible 
for  that  negligence  both  at  common  law  and 
because  of  his  violation  of  the  ordinance  of 
the  city. 

We  shall  assume  for  the  purpose  of  argu- 
ment that  defendant  would  have  been  liable 
both  at  common  law  and  under  the  statute 
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had  the  accident  happened  while  he  was  the 
owner  of  the  property  and  had  expressly  or 
Impliedly  Invited  plaintiff  to  enter  upon  the 
premises  where  said  barbed  wire  was  being 
maintained,  and  this  liability  might  have 
been  predicated  upon  the  theory  that  the  wire 
was  a  nuisance  or  upon  negligence  of  the  de- 
fendant In  erecting  the  wire.  We  shall  also 
assume,  for  present  purposes,  that  the  erection 
of  the  wire  was  contrary  to  the  ordinance  of 
the  city,  and  that  by  reason  thereof  negli- 
gence might  have  been  found  by  the  jury, 
had  defendant  retained  the  ownership  of  the 
property. 

Eliminating,  as  we  must,  the  Idea  that  de- 
fendant may  be  charged  because  of  his  main- 
tenance of  a  nuisance,  we  have  the  single 
question :  Is  he  liable  on  the  theory  of  neg- 
ligence? It  Is  fundamental,  of  course,  that 
the  first  requisite  In  establishing  negligence 
is  to  show  the  existence  of  a  duty  which  it 
is  supposed  has  not  been  performed.  There 
can  be  no  negligence  unless  there  is  a  duty 
which  has  been  violated.  Eaklns  v.  Railway 
Co.,  126  Iowa,  324,  102  N.  W.  104;  Hughes 
V.  RaUroad  Co.,  71  N.  H.  279,  51  Atl.  1070, 
93  Am.  St.  Rep.  618.  Actionable  negligence 
is  the  breach  of  a  duty  owed  by  defendant 
to  plaintiff,  and  where  there  Is  no  duty  there 
Is  no  negligence.  Again,  in  Farls  t.  Hoberg, 
134  Ind.  274;  33  N.  B.  1029,  39  Am.  St  Rep. 
261,  It  fe  said:  "In  every  case  Involving  ac- 
tionable negligence,  there  are  necessarily 
three  elements  necessary  to  its  existence :  (1) 
The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the 
injury  of  which  he  complains;  (2)  a  failure 
by  the  defendant  to  perform  that  duty;  (8) 
an  injury  to  the  plaintiff  from  such  failure 
of  the  defendant  When  these  elements  are 
brought  together,  they  unitedly  constitute 
actionable  negligence.  The  absence  of  any  one 
of  these  elements  renders  a  complaint  bad  or 
the  evidence  insufficient."  This  duty  may  be 
general  and  owing  to  everybody,  or  it  may 
be  particular  and  owing  to  a  single  person 
only  by  reason  of  his  peculiar  position.  But 
a  duty  owing  to  everybody  can  never  become 
the  foundation  of  an  action  until  some  in- 
dividual is  placed  in  position  which  gives 
him  occasion  to  insist  upon  Its  performance. 
It  then  becomes  a  duty  to  him  personally. 
Cooley  on  Torts  (3d  Ed.)  p.  1412. 

It  Is  difficult  at  times  to  distinguish  be- 
tween actions  of  nuisance  and  actions  bottom- 
ed on  negligence;  but  in  either  case  there 
must  be  a  breach  of  some  duty  on  the  part 
of  the  defendant  before  an  action  will  lie 
against  him.  Thus  one  Is  under  no  duty  to 
keep  his  premises  In  a  safe  condition  for  the 
visits  of  trespassers.  But,  if  he  expressly  or 
by  implication  invites  others  to  come  upon 
his  premises.  It  is  bis  duty  to  be  reasonably 
sure  that  he  is  not  inviting  them  into  a  place 
of  danger,  and  to  this  end  he  must  exercise 
ordinary  care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit  Wag- 
ner T.  Railroad.  124  Iowa,  462,  100  N.  W. 


332;  Daim  v.  Railway  Co.,  188  Mass.  344,  74 
N.  E.  597.  But  after  the  owner  of  such 
premises  has  disposed  of  them  he  is  no  longer 
liable  for  what  may  happen  thereon  for  the 
reason  that  he  is  in  no  position  to  control 
the  use  thereof,  and  his  duty  to  perso'ha  who 
may  be  Invited  there  by  another  is  at  an 
end.  The  purchaser  who  invites  the  guest 
or  visitor  upon  the  premises  then  owes  a 
duty  to  the  person  invited,  and  the  person  so 
Invited  Is  a  stranger  to  the  original  owner. 

It  Is  for  this  reason  that  plaintiff  admits 
defendant  cannot  be  held  for  nuisance.  But 
he  contends  that  an  action  for  negligence  will 
He  upon  the  same  state  of  facts.  Here  again, 
however,  there  must  be  found  a  duty  upon 
the  part  of  the  defendant  to  the  person  who 
suffered  the  Injury.  Remembering  that  the 
fence  in  question  was  at  the  rear  of  the  lot 
which  defendant  formerly  owned  and  was 
upon  the  lot  itself  and  not  at  the  lot  line, 
defendant  would  not  have  been  liable  for 
negligence  even  to  a  trespasser  upon  his  lot 
had  he  continued  to  own  the  property.  After 
he  sold  It,  he  had  no  control  over  the  use  of 
the  property  and  was  under  no  duty  to  one 
who  was  Invited  thereon  by  his  grantee. 
This  grantee  had  no  authority  to  extend  the 
Invitation  for  him,  and  the  plaintiff  under 
the  facts  In  this  case  was  a  stranger  to  the 
defendant;  defendant  owing  him  no  duty 
whatever.  Moreover,  defendant  could  not 
after  sale,  go  upon  the  property  to  tear  down 
the  barbed  wire.  This  was  for  the  grantee 
to  do  If  he  saw  fit  and  if  he  neglected  to 
do  so  to  become  responsible  to  any  one  whom 
he  Invited  upon  the  premises  and  who  was 
Injured  by  his  want  of  care  or  through  fail- 
ure to  abate  the  nuisance. 

The  cases  should  be  distinguished  from  one 
where  a  barbed  wire  fence  Is  ereoted  along  a 
public  street  or  highway  near  where  all 
people  have  a  right  to  pass.  In  such  cases 
It  may  possibly  be  that  the  person  who  erects 
the  fence  may  be  liable  to  a  passer-by  who 
Is  Injured,  although  the  person  building  th« 
fence  may  have  disposed  of  the  property. 
Such  a  case  would  be  much  stronger  than  the 
one  here  presented;  but  we  do  not  say  that 
even  In  such  an  one  recovery  might  be  had 
from  the  original  wrongdoer.  Our  conclu- 
sions find  support  In  the  following,  among 
other,  cases:  Tel.  Co.  v.  Beatty,  63  Ark.  65, 
37  S.  W.  670;  Smith  y.  Clarke  Hardware 
Co.,  100  Ga.  163,  28  S.  E.  73,  39  L.  R.  A.  607; 
Daugherty  v.  Herzog,  145  Ind.  255,  44  N.  E. 
457,  32  li.  R.  A.  837,  67  Am.  St  Rep.  204; 
Woodruff  V.  Bowen,  136  Ind.  431,  34  N.  B. 
1113,  22  L.  R.  A.  198 ;  Smith  v.  Trimble,  111 
Ky.  861,  64  S.  W.  915 ;  Boardman  v.  Cretgh- 
ton,  95  Me.  154,  49  Atl.  663 ;  Cochran  v.  Sess, 
168  N.  T.  372,  61  N.  B.  639;  Paollno  T.  Mo 
Kendall,  24  R.  I.  432,  53  Atl.  268,  60  L.  R.  A. 
133,  96  Am.  St  Rep.  736 ;  Uthermohlen  v. 
Bogg's  Run  Co.,  50  W.  Va.  467,  40  S.  B.  410, 
55  h.  R.  A.  911,  88  Am.  St  Rep.  884. 

Several  barbed  wire  cases  are  to  be  found 
In  the  books;  but  they  are  practically  all 
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against  the  otnier  or  occupant  of  the  prem- 
ises. Some  of  these  proceed  upon  the  doc- 
trine of  negligence  and  some  upon  the  theory 
of  nuisance ;  but  In  either  event  the  defend- 
ant held  liable  was  found  guilty  of  some  neg- 
ligent act  and  was  charged  because  he  was 
maintaining  defective  premises.  In  no  case 
to  which  our  attention  has  been  called  has 
any  person  ever  been  held  liable  for  in- 
juries such  as  were  received  In  this  case. 
After  defendant  sold  his  property,  he  was 
no  longer  under  any  duty  to  persons  who 
might  be  invited  upon  the  premises  by  his 
grantee  for  the  reason  that  he  had  no  con- 
trol over  such  grantee,  could  not  dictate  as 
to  who  should  be  invited  or  kept  off  the 
premises,  and  could  not  have  removed  the 
fence  even  had  he  been  so  disposed.  As  al- 
ready indicated,  we  are  not  now  considering 
a  case  of  public  nuisance  for  the  reason  that 
the  fence  was  wholly  upon  private  property 
and  not  in  a  position  to  jeopardize  the  gen- 
eral public.  As  defendant,  after  having  sold 
the  property,  owed  plaintiff  no.  duty  and  did 
not  in  any  manner  invite  plaintiff  upon  the 
dangerous  or  defective  premises,  there  is  no 
liability  on  his  part,  and  the  trial  court  was 
right  in  directing  the  verdict  West  v.  Ward, 
77  Iowa,  323,  42  N.  W.  309,  14  Am.  St  Rep. 
2S4,  and  Carskaddon  v.  Mills,  5  Ind.  App. 
22,  31  N.  E.  559,  so  strongly  relied  upon  by 
appellant,  are  not  In  point,  as  an  examina- 
tion will  show. 
The  Judgment  must  be,  and  it  is,  aflSrmed. 


PARKHILL  T.  DOGGETT  et  al. 
(Supreme  Court  of  Iowa.    March  15,  1911.) 

1.  Trusts  (|  147*)— Conveyance  by  Cestui 
Que  Tbust— Action  by  Tbustee— Dismss- 
Ai/— Expenses  of  ADinmsTESiNa  Trust. 
Where  a  trustee  of  minor  heirs  brought  a 
suit  to  partition  land,  and,  pending  the  suit,  the 
beneficiaries  reached  their  majority  and  sold 
their  interests  in  the  land  to  defendant,  who 
thereupon  became  the  owner  of  the  entire  inter- 
est, deiendant  waa  not  entitled  to  a  dismissal  of 
the  action  until  there  had  been  an  accounting 
of  the  trust  estate,  and  an  amount  found  due 
the  trustee  on  such  accounting  had  been  paid, 
since  the  purchase  by  defendant  was  subject  to 
whatever  rights  the  trustee  had  against  the 
beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  192 ;    Dec.  Dig.  f  147.*] 

Z  Appeal  and  Ebbob  (|  705*)— Review— Reo- 

OBD. 

An  assignment  of  error  of  the  trial  court  in 
allowing  ezcesdve  attorney's  fees  will  not  be 
considered  on  appeal,  where  the  abstract  con- 
tains no  testimony  bearing  upon  the  reasonable- 
ness or  unreasonableness  of  the  fees  aa  allowed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2943 ;   Dec.  Dig.  {  705.*] 

3.  Trusts  (J  147*)— Tbanbfeb  by  Cestui  Que 
TBuar— Partition  Suit— Order  of  Sale. 
Where,  pending  an  action  for  partition 
brought  by  a  trustee  of  minor  heirs,  the  bene- 
fidanes  reached  their  majority  and  sold  their 
interests  to  defendant,  so  that  deiendant  acquir- 
ed the  entire  interest  in  the  property,  an  ante- 


cedent order  for  the  sale  of  the  land  made  to 
efFect  a  partition  will  not  be  stayed,  where  it 
appears  on  accounting  of  the  trust  estata  that 
the  beneficiaries  are  indebted  to  the  trustee, 
since  such  indebtedness  is  a  lien  on  the  prop- 
erty, and  the  trustee  is  entitled  to  a  sale  of  the 
land,  unless  defendant  pays  the  amount  of  the 
indebtedness. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  192 ;   Dec  Dig.  |  147.*] 

Appeal  from  District  Court,  Keokuk  Coun- 
ty;   W.  G.  dements,  Judge. 

The  opinion  states  the  case.  Modified  and 
affirmed. 

G.  M.  Brown  and  D.  W.  Hamilton,  for  ap- 
pellants.. W.  0.  Gambell  and  J.  P.  Talley, 
for  appellee 

WEAVER,  J.  The  plaintiff,  as  trustee  un- 
der the  will  of  one  A.  J.  Doggett  brought 
action  to  set  aside  a  decree  of  partition  of 
certain  lands  so  far  as  the  decree  affected  a 
fractional  Interest  held  by  himself  as  trustee 
for  the  use  of  certain  devisees  under  said 
will.  The  trial  court  having  granted  the  re- 
lief prayed,  an  appeal  was  taken  to  this  court, 
where  the  decree  was  affirmed  in  part  and 
reversed  In  part  Parl^hill  v.  Doggett  135 
Iowa,  113,  112  N.  W.  189.  The  result  of  the 
decision  was  to  settle  in  plaintiff  for  the  use 
of  three  minor  grandchildren  of  the  testator . 
a  one-ninth  part  of  the  land.  Soon  thereafter 
plaintiff  himself  instituted  another  action  for 
the  partition  of  the  same  land.  Decree  was 
entered  settling  the  shares  and  ordering  the 
sale  of  the  property  for  the  purpose  of  par- 
tition, also  adjusting  certain  claims  and 
connterclalma  for  improvements,  rents,  and 
profits.  On  a  second  appeal  this  decree  was 
affirmed.  Parkhlll  v.  Doggett  142  Iowa,  635, 
119  N.  W.  689.  After  the  decision  last  men- 
tioned Eugene  Doggett  who,  as  the  owner  of 
an  eight-ninths  interest  in  the  property,  has 
heea  the  principal  defendant  in  the  litigation 
filed  a  supplemental  answer,  alleging  that 
the  three  beneficiaries  of  the  trust  estate 
held  by  the  plaintiff  having  reached  their 
majority  since  the  trial  of  the  cause,  had 
sold  and  conveyed  to  him  their  entire  inter- 
est In  said  land,  and  that  he  was  now  the 
holder  and  owner  of  the  full  title  to  the  en- 
tire tract,  on  which  showing  he  asked  that 
the  proceedings  be  dismissed  "upon  such 
terms  as  may  be  just  and  right."  After  many 
motions  and  pleadings  of  various  kinds,  the 
utility  and  purpose  of  most  of  which  do  not 
clearly  appear,  the  court  entered  a  supple- 
mental decree.  It  attempts  to  state  the  his- 
tory of  the  litigation  extending  over  a  period 
of  years,  and  adjust  claims  of  the  trustee 
for  services  and  expenses,  which  are  allowed 
in  the  aggregate  sum  of  $1,155,  which  amount 
is  to  be  diminished  by  the  sum  of  $185.43, 
due  the  defendant  upon  the  adjustment  of 
Improvement  claims.  This  sum  Is  made  a 
lien  on  the  trust  property,  and  the  land  or- 
dered sold,  the  one-ninth  part  of  the  proceeds 
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of  said  sale  to  be  first  applied  to  tbe  payment 
of  tbe  allowance  made  to  liie  trustee  and  costs, 
and  tbe  surplos.  If  any,  paid  to  the  defend- 
ant Doggett.  From  this  decree,  Doggett 
again  appeals. 

Unless  tbis  third  appeal  has  been  prose- 
cuted from  sheer  force  of  habit  acquired  by 
the  defendant,  It  Is  difBcult  to  see  tbe  pur- 
pose of  again  bringing  the  case  to  this  court. 
Tbe  right  of  the  trustee  to  tbe  one-ninth  of 
tbe  land  for  tbe  use  of  the  three  children  was 
settled  by  the  first  appeal.  The  right  to  have 
a  partition  made  and  for  a  sale  to  carry  the 
partition  Into  effect  was  settled  by  tbe  sec- 
ond appeal.  The  rights  which  defendant  ac- 
quired by  purchase  of  their  share  from  the 
beneficiaries  pending  tbe  litigation  is  rec- 
ognized by  tbe  supplemental  decree,  and  all 
he  has  to  do  to  prevent  tbe  sale  Is  to  pay  the 
amount  to  which  tbe  court  finds  tbe  trustee 
entitled  for  services,  costs,  and  expenses  in 
the  litigation.  Possibly  tbe  decree  is  not  as 
clear  in  tbis  respect  as  it  should  have  been, 
but  'it  is  quite  apparent  to  us  the  court  did 
not  intend  to  deny  appellant  tbe  right  to  es- 
cape the  sale  of  the  land  by  paying  tbe  sum 
found  due.  It  Is  conceded  by  appellant  that 
the  trustee  is  entitled  to  bis  reasonable  com- 
pensation and  expenses  properly  Incurred  in 
tbe  matter  of  bis  trust,  but,  if  we  understand 
tbe  argument,  it  is  contended  that  tbe  allow- 
nnce  should  not  have  been' made  a  lien  on 
tbe  property,  and  that  the  amount  allowed  is 
too  great  It  would  be  nelttier  reasonable, 
Just,  nor  equitable  to  say  that  appellant,  by 
purchase  of  the  land  from  the  children  after 
they  became  of  age,  could  so  remove  it  from 
tbe  operation  of  tbe  trust  and  jurisdiction 
of  tbe  court  that  it  cannot  be  made  charge- 
able with  tbe  proper  costs  and  expenses  in- 
curred in  administering  it  We  may  concede 
the  claim  that  tbe  conveyance  of  the  children 
on  reaching  their  majority  vested  blm  with 
tbe  title  to  their  one-ninth  Interest,  but  that 
title  comes  to  him  charged  with  tbe  same 
liability  for  costs  and  expenses  which  at- 
tached to  it  in  their  bands,  or  In  the  hands 
of  their  trustee.  When  a  ward  reaches  his 
majority,  bis  guardian  cannot  be  compelled 
to  turn  over  tbe  entire  trust  estate  and  ac- 
cept a  mere  personal  Judgment  against  tbe 
ward  for  the  costs  and  expenses  of  tbe  guard- 
ianship; but  tbe  court,  after  settling  tbe 
amount  of  such  charges,  will  provide  for 
their  payment  from  tbe  trust  fund.  This  Is 
an  elementary  rule  everywhere  recognized, 
and  is  universally  applied  In  tbe  settlement 
of  all  trusts.  Tbe  trial  court  did  not  err  In 
making  a  similar  order  here. 

As  to  the  amount  allowed  to  tbe  trustee 
for  expenses,  counsel  Indulge  in  mucb  criti- 
cism In  a  general  way,  and  with  some  specific 
complaints  as  to  tbe  Items  of  attorney's  fees, 
but  tbe  abstract  contains  not  a  word  of  tes- 
timony bearing  upon  their  reasonableness  or 
unreuonableness.  If  it  be  argued  that  tbe 
court  should  examine  the  entire  record  and 
blstoiy  of  tbe  case,  and  for  Itself  determine 


the  propriety  and  reasonableness  of  each 
item  of  these  charges,  we  can  only  say  that, 
assuming  tbe  exercise  of  such  a  function  to 
be  allowable  under  some  circumstances,  tills 
is  not  a  case  which  would  Justify  it  This 
litigation  has  been  of  a  very  protracted 
character,  and  has  been  further  complicated 
by  repeated  appeals  and  shifting  of  issues, 
and  the  labor  Involved,  whether  weU  or  ill- 
directed,  has  of  necessity  been  very  great  In 
proportion  to  tbe  amount  at  stake.  Tbe  trial 
court  Is  much  better  situated  than  tbis  court 
to  audit  tbe  account,  and  we  are  not  dis- 
posed upon  tbe  showing,  or  rather,  upon  tbe 
utter  lack  of  showing,  here  made  to  disturb 
its  order  in  this  respect  Moreover,  tbe  ai>- 
pellant  is  not  in  a  position  to  indulge  In  se- 
vere condemnation  of  tbe  waste  to  which  tbis 
little  estate  has  been  subjected  by  needless 
!  litigation.  It  was  be  who  resisted  tbe  claim 
j  of  tbe  children  by  their  trustee  to  set  aside 
I  a  decree  and  sale  which  has  been  made  in  vlo- 
j  lation  of  their  right  It  is  be  who,  by  suc- 
cessive appeals,  by  injunction,  and  by  objec- 
tion at  every  stage  of  tbe  proceedings,  has 
been  largely  responsible  for  tbe  protraction 
of  the  struggle  until  it  fairly  Justified  tbe 
characterization  put  upon  It  by  tbe  trial 
court  In  tbe  order  appealed  from  as  "this 
endless  litigation."  If  these  children,  who 
had  grown  from  babyhood  to  majority  pend- 
ing the  quarrel  of  others  over  their  patri- 
mony, obtained  any  valuable  consideration 
for  tbe  conveyance  of  their  rights  to  the  de- 
fendant, they  are  to  be  congratulated.  Oth- 
erwise, it  is  to  be  hoped  they  are  blessed 
with  that  ieea  sense  of  humor  whic^  will 
enable  them,  while  holding  tbe  empty  sack, 
to  get  a  little  amusement  in  watching  the 
fight  between  their  quondam  trustee  and  tbe 
appellant  over  tbe  apportionment  of  tbe  re- 
sponsibility for  the  waste  to  wblcb  tbelr  es- 
tate has  been  subjected. 

Finally,,  it  Is  complained  that  the  court's 
order  provides  for  the  sale  of  tbe  entire 
property  for  tbe  payment  of  these  charges, 
and  not  simply  for  tbe  sale  of  tbe  one-ninth 
part.  We  do  not  understand  tbe  order  to  re- 
quire the  sale  of  any  property,  unless  it  be 
necessary  to  enforce  payment  of  tbe  costs 
and  expenses  as  allowed  by  tbe  trial  court 
Tbe  order  for  sale  was  made  before  tbe  ap- 
pellant bought  out  the  interests  of  tbe  bene- 
ficiaries of  the  trust  and  tbe  supplemental 
order,  when  properly  interpreted,  does  no 
more  than  provide  that  such  sale  shall  pro- 
ceed, if  it  shall  be  found  necessary  to  segre- 
gate tbe  one-ninth  part  which  has  been  in  dis- 
pute in  order  to  subject  it  to  the  expenses  of 
tbe  trust  As  we  have  already  suggested,  this 
can  be  avoided  by  tbe  simple  expedient  of 
payment  and  ceasing  tbe  policy  of  obstruc- 
tion. It  should  also  be  said  that  tbe  appel- 
lee's attitude  has  not  been  wholly  blameless. 
When  tbe  court  bad  fixed  tbe  amount  be 
was  entiUed  to  recover.  Instead  of  manifest- 
ing a  willingness  to  take  bis  money  and  quit, 
be  appears  to  bare  asserted  tbe  right  to  pro- 
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ceed  with  the  sale  of  the  land  and  add  the 
costs  thus  arising  to  the  already  extraordi- 
nary aggregate,  without  affording  appellant 
opportnnity  to  discharge  the  claim  by  pay- 
ment, and  thereby  avoid  the  increased  bur- 
den. 

It  Is  time  for  war  to  cease,  and  we  shall 
.contribute  our  effort  to  that  end  by  again 
aiSrmlng  the  decree  appealed  from,  subject 
only  to  a  modification  by  which  the  defend- 
ant shall  have  30  days  after  the  filing  of  this 
decree  in  which  to  pay  and  satisfy  the  al- 
lowance made  by  the  trial  court  for  costs 
and  expenses  Incurred  by  the  trustee,  and 
such  other  costs  and  expenses,  If  any,  as 
mHy  be  lawfully  taxed  against  him  in  these 
proceedings,  and  that  until  the  expiration  of 
such  i)erlod  all  proceedings  under  said  de- 
cree or  order  of  sale  shall  be  stayed.  The 
costs  of  this  appeal  will  be  taxed  one-half  to 
each  party. 

Modified  and  affirmed. 


HEMSTED  et  al.  t.  HEMSTED. 

(Supreme  Court  of  Iowa.    March  13,  1911.) 

MoBTOAOES   (I  3C*)— Absolute   CoNVErANCK 

AS   MORTOAQE — EVIDENCE. 

Plaintiff  H.  and  her  husband  having  sep- 
arated, an  attempt  was  made  to  sell  the  farm 
in  controversy  for  |4,200  in  order  that  H. 
might  receive  $2,200  as  her  share.  The  nego- 
tiations failed,  and  thereafter  defendant,  a 
daughter  of  the  husband  by  a  former  marriage, 
after  requiring  that  the  title  be  quieted  by  suit. 
purchased  the  property,  paying  H.  $2,200,  and 
took  the  warranty  deed  reciting  that  the  inten- 
tion was  to  convey  an  absolute  title  to  defend- 
ant subject  to  the  possession,  use,  rents,  and 
profits  reserved  to  the  husband  during  hit  nat- 
nral  life.  After  the  sale,  defendant  liept  the 
buildings  insnred  In  her  own  name,  paid  all  the 
taxes,  and  made  substantial  repairs.  Held, 
that  the  consideration  paid  was  not  so  inade- 
quate as  to  raise  a  presumption  in  favor  of  the 
theory  that  the  deed  was  intended  as  a  mort- 
gage, and  that  it  should  be  regarded  aa  an  ab- 
solute conveyance. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  II  95,  96;   Dec.  Dig  !  36.»] 

Appeal  from  District  Court,  Johnson  Coun- 
ty: R-  P.  Howell,  Judg& 

Action  in  equltr,  wherein  it  Is  prayed  that 
a  certain  deed  be  declared  a  mortgage.  The 
trial  court  dismissed  the  petition,  and  the 
plaintiffs   have   appealed.     Affirmed. 

Bailey  &  Murphy,  for  appellants.  Wade, 
Dntcber  ft  Davis,  for  appellee. 

EVANS,  J.  Plaintiff  Eliza  Hemsted  is  the 
widow  of  Frederick  Hemsted,  deceased,  and 
her  coplalntlffs  are  her  three  children  of 
the  marriage.  Frederick  Hemsted  left  sur- 
viving him  several  children  by  a  former  mar- 
riage, of  which  Lucy  Hemsted  is  one.  Fred- 
erick Hemsted  owned  and  occupied  a  farm 
of  74  acres  in  Johnson  county  during  the 
later  years  of  his  life.  The  deed  in  question 
was  a  warranty  deed  executed  by  Frederick 


Hemsted  and  his  wife,  Elisa,  in  May,  1902. 
and  conveyed  such  farm  to  the  grantee  with 
a  reservation  of  a  life  estate  to  Frederick 
Hemsted  during  his  life.  The  consideration 
was  $2,200.  Frederick  Hemsted  continued  to 
occupy  the  farm  up  to  the  time  of  his  death, 
which  occurred  in  1909.  The  claim  that 
this  deed  was  Intended  as  a  mortgage  pre- 
sents for  our  consideration  only  a  fact  ques- 
tion, and  It  will  serve  no  purpose  that  we 
enter  into  a  detailed  discussion  of  the  evi- 
dence, which  Is  somewhat  voluminous.  Aft- 
er a  careful  reading  of  the  evidence,  we 
reach  the  same  condnsion  as  did  the  trial 
court  Frederick  Hemsted  and  his  wife, 
Eliza,  had  not  lived  harmoniously  together 
for  some  years  prior  to  May,  1902.  In  1894 
she  began  an  action  for  divorce,  which  was 
subsequently  adjusted  and  dismissed.  Some 
property  agreement  was  made  at  the  time 
of  such  adjustment  In  1901  she  and  her 
children  left  Frederick  upon  the  farm,  and 
moved  to  Iowa  City,  and  made  their  home 
there,  and  this  state  of  affairs  continued  to 
a  time  subsequent  to  May,  1902.  Shortly 
prior  to  the  execution  of  the  deed  In  ques- 
tion, negotiations  for  the  sale  of  the  farm 
to  another  had  been  had  at  a  proposed  price 
of  $4,200.  By  agreement  between  Frederick 
and  Eliza,  she  was  to  recdVe  $2,200  as  her 
share  and  he  was  to  have  $2,000.  These  ne- 
gotiations failed,  and  the  daughter  Lucy  be- 
came a  purchaser  of  the  same  premises,  sub- 
ject to  a  life  estate  in  her  father,  for  a  con- 
sideration of  $2,200.  The  $2,200  so  paid  by 
Lucy  was  all  received  by  Eliza.  She  herself 
testified  that  she  received  It  as  "my  one- 
third."  If  Lucy  had  paid  to  her  father  at 
the  same  time  the  sum  of  $2,000  additional 
and  had  taken  the  title  and  immediate  right 
of  possession  without  the  reservation  of  a 
life  estate  in  her  father,  it  would  leave  no 
apparent  basis  for  the  present  daim.  The 
fact,  however,  that  the  father  took  his  pur- 
ported share  In  the  form  of  a  life  estate  of 
the  whole  premises  in  lien  of  a  present  mon- 
ey consideration  Is  in  no  sense  extraordinary 
or  improbable.  The  deed  contained,  not  only 
the  ordinary  warranty,  but  also  the  follow- 
ing special  provision:  "The  intention  being 
to  convey  the  absolute  title  to  said  real  es- 
tate to  Lucy  Hemsted,  subject  to  the  pos- 
session, the  ase,  rents  and  profits  thereof  re- 
served to  Frederick  W.  Hemated  during  his 
natural  life." 

After  the  execution  of  the  deed,  Lucy  kept 
the  bolldings  on  the  premises  insured  for  her 
own  protection.  She  paid  all  accruing  taxes 
and  made  substantial  repairs.  Frederick 
Hemsted  from  that  time  continued  in  the 
possession  and  received  all  the  use  and  rent 
income  without  Incurring  any  further  bur- 
den of  expense  of  any  kind  incident  to  the 
property  Itself.  It  is  very  clear  under  the 
evidence  that  at  no  time  during  the  life  of 
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FrederidE  was  the  transaction  ever  question- 
ed as  being  otherwise  than  an  absolute  sale 
to  Lucy  subject  to  life  use  by  her  father. 
Prior  to  1906  Eliza  moved  back  upon  tlie 
farm  to  live  again  with  her  husband.  Some 
friction  arose  between  Lucy  on  the  one  band 
and  her  father  and  stepmother  on  the  oth- 
er, and  some  correspondence  was  Had  be- 
tween the  old  people  and  Liucy's  attorney. 
This  correspondence  is  too  lengthy  to  incor- 
porate herein,  but  it  shows  very  clearly  that 
the  parties  at  that  time  deemed  Lucy  to  be 
the  owner  of  the  premises  under  her  deed. 
It  Is  entirely  inconsistent  with  any  theory 
of  a  mortgage.  It  is  not  claimed  that  any 
note  was  ever  executed  for  the  $2,200,  nor 
that  any  rate  of  interest  was  ever  agreed  up- 
on, nor  that  any  payment  of  principal  or  in- 
terest was  ever  made  on  the  one  hand  or 
claimed  on  the  other.  The  consideration  paid 
was  not  so  inadequate  as  to  raise  any  pre- 
sumption in  favor  of  the  theory  of  a  mort- 
gage. If  the  property  were  worth  no  more 
now  tlian  it  was  worth  then,  there  would  t>e 
little  occasion  for  strife  between  the  par- 
ties. We  do  not  overlook  the  fact  that  the 
evidence  is  conflicting.  It  would  extend  this 
opinion  to  an  undue  length  if  we  were  to 
enter  upon  a  detailed  discussion  of  such  con- 
flict. The  foregoing  ia  sufScient  to  indicate 
our  view  as  to  the  relative  weight  of  such 
conflicting  evidence. 

2.  It  is  claimed  on  behalf  of  the  other 
plaintiffs  (children  of  Eliza)  that  they  had  an 
interest  in  the  property  of  which  they  were 
ignorant  at  the  time  they  executed  a  quit- 
claim deed  for  the  purpose  of  carrying 
through  the  transaction  with  Lucy.  It  is 
claimed  that  at  the  time  of  the  adjustment 
of  the  divorce  suit  in  1894  Frederick  and 
Eliza  executed  a  deed  of  the  premises  in 
question  to  Eliza  herself  for  life  and  to  her 
three  children  thereafter,  and  that  sucl>deed 
was  delivered  to  the  attorney  of  Eliza  to 
be  held  by  him  during  the  lifetime  of  Fred- 
erick, and  thereafter  to  be  delivered  to  Eliza 
and  her  children.  Such  deed  was  not  pro- 
duced at  the  trial,  and  such  testimony  as 
there  is  upon  that  question  is  very  unsatis- 
factory. It  Is  claimed  that  Eliza  never  com- 
municated to  her  children  the  facts  with 
reference  to  such  deed  until  after  the  com- 
mencement of  this  suit,  and  that  the  quit- 
claim deed  executed  by  them  in  May,  1902, 
was  obtained  by  the  fraudulent  concealment 
of  such  facts.  If  any  fraud  was  practiced 
upon  them,  there  is  nothing  in  this  record  to 
warrant  an  inference  that  Lucy  participated 
in  such  fraud.  She  dealt  at  arms'  length 
with  all  these  parties.  She  seems  to  have 
refused  to  go  into  the  negotiations  unless 
every  cloud  should  be  removed  from  the  ti- 
tle. She  employed  an  attorney  to  whose  of- 
fice the  parties  went  for  the  purpose  of 'con- 
veyance.   An  abstract  of  title  was  required. 


A  quieting  title  suit  was  brought  Quitclaim 
deeds  were  obtained  from  the  ctiildren  of 
Eliza,  all  of  whom  were  then  adults.  They 
are  in  no  position  so  far  as  appears  in  this 
record  to  impeach  such  deeds  as  against  the 
defendant  Lucy. 

We  think  the  case  waa  rightly  decided  by 
the  trial  court,  and  Its  order  is  therefore  af- 
firmed. 

Affirmed. 


.     IRONSIDE  V.  IRONSIDE  et  al. 
(Supreme  Court  of  Iowa.     March  11,  1911.) 

1.  WHJJS    (I   472*)— OONSTBUOnON— Sbpabatk 

Glauses  ob  Parts. 

That  diBtinct  testamentary  provisions  are 
included  in  the  same  clause  of  a  will  cannot 
change  the  construction  of  the  will,  where  the 
reason  for  such  inclusion  is  not  apparent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i!  990,  991;   Dec.  Dig.  |  472.*] 

2.  Wills  (|  441*)— Construction  —  Cibcuic- 
btances  of  testator. 

The  circumstances  as  to  decedent's  prop- 
erty may  be  taken  into  account  in  arriving  at 
the  proper  constmcUon  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  958;    Dec.  Dig.  i  441. •] 

3.  Wills  (J  616*)  —  Constbuotion  —  Nature 
OF  Estate  Created  —  Fee  Siiiflk— "Re- 
mainder"—"Disposal." 

The  ninth  clause  of  a  will  was  divided 
into  three  seemingly  distinct  parts,  the  first 
part  giving  and  bequeathing  to  testator's  wife, 
after  debts  and  bequests  made  in  other  clauses 
of  the  will  had  been  paid,  all  the  residue  of 
the  property,  both  personal  and  real,  "to  have 
and  to  hold  dnring  her  lifetime,  to  manage  and 
control  without  having  to  give  bonds,  and  this 
is  to  be  in  lieu  of  her  dower  interest  in  my 
estatei  for  the  benefit  and  support  of  herself 
and  my  two  minor  children  •  •  •  except- 
ing" certain  described  land,  which  by  the  sec- 
ond part  of  the  clause  he  devised  to  two  sons. 
The  third  part  of  the  clause  provided  "the  re- 
mainder of  the  estate  after  these  bequests  are 
made  shall  be  at  m^  wife,  M.  I.'s  disposal,  but 
it  is  expressly  provided  that  if  any  of  my  chil- 
dren mentioned  in  this  will  shall  die  before 
they  come  in  possession  of  their  bequest,  it  will 
revert  to  the  estate  and  shall  be  subject  to  the 
same  conditions  as  the  estate  according  to  the 
terms  mentioned  in  the  will."  Held,  that  the 
will,  aside  from  the  third  part  of  the  ninth 
clause,  having  disposed  of  all  of  testator's  prop- 
erty, the  word  "remainder"  as  used  in  such 
third  part  must  be  held  to  refer  to  the  remain- 
der after  the  wife's  life  estate,  and,  as  the 
word  "disposal"  indicates  the  power  of  absolute 
disposition,  the  life  estate  granted  by  the  first 
part  of  the  ninth  clause  was  raised  to  a  fee 
simple  by  the  third  part  of  the  clause,  and 
hence  the  wife  took  a  fee  rather  than  a  life  es- 
tate in  the  property  devised  and  bequeathed  to 
her  by  the  ninth  clause. 

[Ed.  Note.— For  other  cases,  see  WiUg,  Cent 
Dig.  |§  1418-1430;   Dec.  Dig.  i  616.* 

For  other  definitions,  see  Words  and  Pbrasm, 
vol.  3,  pp.  2113,  2114;  vol.  7,  pp.  6070-6072; 
vol.  8,  p.  7784.] 

4.  Words  and  Phbases— "Dispose." 

The  grant  of  a  power  to  "dispose"  of  prop- 
erty is  equivalent  to  the  power  to  alienate  or 
direct  the  ownership  of  the  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2114-2118.] 
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6.  Wiixs  (I  616*)  —  CowsTBucnoN  —  Kbtatb 
Ckeated— PowEB  or  Disposition. 

If  the  power  of  disposal  of  property  in 
which  a  widow  is  eiven  a  life  estate  is  con- 
ferred upon  her  with  remainder  over  to  others 
in  such  portion  of  the  proper^r  aa  may  not  be 
disposed  of  at  her  deatn,  the  life  estate  is  not 
enlarged  into  a  fee,  bnt  the  remainder  over  is 
valid  in  snch  property  which  she  may  not  have 
disposed  of,  bu^  where  the  absolute  right  to 
use  and  dispose  of  property  is  given  to  the  wife, 
the  takes  a  fee,  aluough  there  is  a  subsequent 
firovision  that  the  property  not  thus  disposed 
of  during  her  life  shall  be  distributed  to  others. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S!  1418-1430;    Dec.  Dig.  i  6ie.*P 

6.  Wills    ({    4S7*)— Corbxbuotiok— Techni- 

OAL  WOBDS. 

Where  a  will  was  drawn  by  one  who  at- 
tempted to  use  legal  phraseology,  the  words 
-used  by  him  will  be  given  their  legal  mean- 
in|;,  though  he  may  not  have  used  tbem  with 
skill  and  judgment 

[Ed.  Note.-<-For  other  cases,  see  Wills,  Cent 
Dig.  {  975;    Dec  Dig.  |  457.*] 

7.  Wills  (t  448*)  —  Constbuction  —  Avoid- 
AKCB  or  Intestacy. 

The  avoidance  of  intestacy  as  to  a  part 
of  decedent's  estate  is  an  object  to  be  borne  in 
mind  in  construing  the  will. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  i  964;   Dec.  Dig.  i  448.*] 

Appeal  from  District  Court,  Buchanan 
County;  Charles  B.  Ransler,  Judge. 

Action  to  have  the  will  of  the  deceased  hus- 
band of  Matilda  A.  Ironside  so  construed  as 
to  vest  in  her  fee-simple  title  to  certain  de- 
scribed real  property  and  the  personal  prop- 
erty left  by  decedent  Fending  the  action 
plaintiff  died,  and  her  executor  was  sub- 
stituted. The  children  of  Matilda  A.  Iron- 
side by  her  late  husband  were  parties  to 
the  action.  There  was  a  decree  for  plaintiff 
sustaining  the  construction  of  the  will  con- 
tended for  in  the  petition,  and  from  judg- 
ment thereon  defendants  appeal.    Affirmed. 

Cook  ft  Cook,  for  appellants.  John  J.  Ney 
and  Springer  &  Smith,  for  appellee. 

McCLAIN,  J.  By  his  will  and  codicils 
theretO)  James  Ironside,  owning  five  farms 
and  a  tract  of  woodland  and  possessing  at 
the  time  of  his  death  about  $14,000  in  per- 
sonal property,  devised  to  each  of  his  four 
sons  a  farm  with  an  accompanying  tract  of 
woodland,  with  the  condition  attached  to 
each  that  the  devisee  should  pay  to  the 
widow  the  sum  of  $1,000  to  be  secured  by 
mortgage  on  the  devised  property.  To  each 
of  his  seven  daughters  he  bequeathed  $1,000, 
to  be  paid  on  or  before  three  years  after 
bis  death.  The  only  provision  for  his  wife 
was  found  in  a  clause  of  the  wUl  reading  as 
follows : 

"9th.  I  give  and  bequeath  to  my  wife 
Matilda  A.  •Ironside,  after  the  above  m^i- 
tloned  bequests  are  made  and  all  of  my  Just 
debts  are  paid,  all  the  residue  of  my  prop- 
erty both  personal  and  real  of  all  kinds  and 
wherever  situated,  to  have  and  to  hold  dur- 
ing her  life  time,   to  manage  and  control 


I  witboQt  having  to  give  bonds,  and  this  is  to 
be  lieu  of  her  dower  interest  in  my  estate, 
for  the  benefit  and  support  of  herself  and 
my  two  minor  children,  James  Howard  Iron- 
side and  LllUe  Ironside,  excepting  the  fol- 
lowing described  land  whidt  I  give  and 
devise  as  follows :  [Here  follows  the  devises 
of  two  farms  to  two  sons.] 

"The  remainder  of  the  estate  after  these 
bequests  are  made  shall  be  at  my  wife,  Ma- 
tilda Ironside's  disposal,  but  It  is  expressly 
provided  that  if  any  of  my  children  men- 
tioned in  this  will  shall  die  before  they  come 
In  possession  of  their  bequest  it  will  revert 
to  the  estate  and  shall  be  subject  to  the  same 
conditions  as  the  estate  according  to  the 
terms  mentioned  in  the  will." 

It  is  to  be  noticed  that  the  two  devises  of 
farms  to  sons  Intervening  between  the  first 
paragraph  and  the  concluding  paragraph  of 
this  ninth  division  of  the  will  seem  to  have 
been  inserted  out  of  their  proper  connection 
for  they  are  similar  in  purport  to  the  devises 
to  the  other  two  sons  which  constitute  para- 
graphs 1  and  2  of  the  will.  No  reason  is  sug- 
gested nor  does  any  reason  occur  to  us  why 
these  two  devises  thus  included  under  division 
9  should  have  other  construction  than  would 
have  been  given  them  had  they  been  Included 
each  in  a  separate  division  of  the  will,  nor 
why  their  insertion  in  division  9  should  in  any 
wtiy  affect  the  construction  of  the  first  and 
last  paragraphs  of  that  division  relating  to 
the  Interest  of  the  widow.  We  shall  therefore 
proceed  to  construe  the  portions  of  the  ninth 
division  above  quoted  as  though  they  con- 
stituted In  themselves  a  separate  division. 

1.  The  circumstances  as  to  decedent's 
property  which  may  be  taken  into  account 
in  the  interpretation  of  the  will  were  shown 
to  be  as  follows:  Decedent  at  the  time  of 
the  execution  of  the  will  owned  five  farms 
each  containing  about  160  acres,  save  that 
at  the  time  the  will  was  executed  the  farm 
bequeathed  to  George  contained  only  120 
acres,  and  was  burdened  with  a  smaller 
amount  to  be  paid  the  widow  than  the 
amount  required  to  be  paid  by  the  other 
three  sons,  respectively.  Prior  to  his  death, 
however,  decedent  bad  acquired  an  addition- 
al 40-acre  tract  which  he  Included  in  the 
deed  subsequently  made  to  George  at  the 
same  time  tibie  deeds  were  made  to  the  other 
sons  tn  the  execution  of  the  provisions  of 
the  will  as  hereinafter  referred  to ;  and  the 
result  was  that  each  of  the  sons  received  a 
farm  of  160  acres  with  a  small  tract  of 
woodland.  As  to  the  remaining  farm  which 
constituted  the  homestead  and  as  to  personal 
estate  otherwise  than  the  bequests  to  the 
daughters  of  $1,000  each,  no  disposition  was 
made  save  as  found  in  the  ninth  division 
of  the  will  above  quoted.  The  court  con- 
strued the  first  paragraph  of  the  ninth  di- 
vision of  the  will  as  creating  in  the  widow  a 
life  estate  in  the  homestead  farm  and  in  the 
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personal  property.  In  Ilea  of  dower  and  bnr- 
dened  with  the  sopport  of  the  minor  chU- 
dren;  bnt  he  construed  the  last  paragraph 
of  that  division  which  provides  that  "the  re- 
mainder of  the  estate  •  •  •  shall  be  at 
my  wife's  •  •  •  disposal"  as  vesting  a 
fee-simple  title  In  such  remainder  In  his 
wife,  with  the  result  that  neither  sons  nor 
daughters  had  any  interest  therein,  save  as 
they  might  become  helra  or  devisees  of  their 
mother. 

As  against  the  construction  which  the  court 
placed  upon  the  will,  the  contention  for  ap- 
pellant is  that  the  first  paragraph  of  division 
9  plainly  gives  to  the  widow  only  a  life  es- 
tate, and  that  the  concluding  paragraph  of 
that  division  does  not  enlarge  such  estate, 
but.  If  it  amounts  to  anything  as  to  the 
widow's  interest,  adds  to  her  life  estate  a 
power  of  disposal,  which  not  having  been 
exercised  leaves  the  property  real  and  per- 
sonal in  which  such  life  estate  was  created 
to  be  Inherited  by  sons  and  daughters  alike 
as  heirs  of  their  father. 

It  seems  to  be  conceded  on  both  sides  that 
the  "remainder"  referred  to  In  the  last  par- 
agraph of  the  ninth  division  is  the  remain- 
der over  and  above  the  life  estate  glyen  to 
the  wife  in  the  first  paragraph  of  that  divi- 
sion. Therefore  the  question  of  interpreta- 
tion hinges  solely  on  the  meaning  to  be  giv- 
en to  the  provision  that  snoh  remainder  "stiall 
be  at  my  wife's  •  •  •  disposal."  Now, 
it  seems  to  us  to  place  property  or  an  Inter- 
est In  property  absolutely  and  without  qual- 
ification at  a  person's  disposal,  with  the  in- 
tention that  the  owner  himself  shall  have  no 
further  right  therein  and  exercise  no  farther 
authority  with  reference  thereto,  is  to  pass 
an  absolute  title  to  such  property  or  right 
thus  referred  to.  The  power  to  dispose  of  is 
equivalent  according  to  Webster's  New  In- 
ternational Dictionary  to  the  power  "to  pass 
over  into  the  control  of  some  one  else,  as 
by  selling;  to  alienate;  to  part  with;  to 
relinquish ;  to  get  rid  of;"  and  one  to  whom 
such  power  over  property  is  given  with  no 
reservation  of  title  or  interest  to  the  donor 
must  certainly  have  a  fee-simple  right  to 
whatever  property  or  Interest  is  thus  trans- 
ferred to  him  for  disposition.  According  to 
Black's  Law  Dictionary  (2d  Ed.)  the  word 
"dispose"  Is  "called  a  word  of  large  extent," 
and  the  power  to  dispose  Is  equivalent  "to 
the  power  to  alienate  or  direct  the  owner- 
ship of  property."  In  a  will  the  absolute 
power  of  disposal  of  property  described  with- 
out limitation  Imports  a  fee-simple  title  in 
the  person  to  whom  such  absolute  power  of 
disposal  Is  given.  Jackson  v.  Babcock,  12 
Johns.  (N.  Y.)  389;  Cheney  v.  Plumb,  79 
Wis.  602,  48  N.  W.  668;  Shermer  v.  Sher- 
mer's  Ex'rs,  1  Wash.  (Va.)  266,  1  Am.  Dec. 
460;  Miller  v,  Potterfleld,  86  Va.  876,  11  S. 
E.  486,  19  Am.  St  Rep.  919.  If  the  power 
of  disposal  of  property  In  which  the  widow 
Is  given  a  life  estate  is  conferred  upon  her 
with  remainder  over  to  others  in  such  por- 1 


tlon  of  the  property  as  may  not  be  disposed 
of  at  her  death,  then,  as  we  have  frequently 
held,  the  life  estate  Is  not  enlarged  into  a 
fee,  but  the  remainder  over  is  valid  in  sucli 
property  as  she  may  .not  have  thus  disposed 
of.  Podaril  v.  Clark,  118  Iowa,  264,  91  N. 
W.  1091;  Stelff  v.  Seibert,  128  Iowa,  746,  lOS 
N.  W.  328,  6  ti.  R.  A.  (N.  S.)  1186.  But  we 
have  held,  on  the  other  hand,  that  where  the 
absolute  right  to  use  and  dispose  of  property 
is  given  to  the  wife  she  takes  a  fee,  although 
there  is  a  sabseQaent  provision  that  the  prop- 
erty not  thus  disposed  of  during  her  life 
shall  be  distributed  to  others.  I^uckey  ▼. 
McCray,  125  Iowa,  691, 101  N.  W.  616 ;  Simp- 
kins  V.  Bales,  123  Iowa,  62,  96  N.  W.  580; 
In  re  Barrett's  Will,  111  Iowa,  570,  82  N.' 
W.  998;  In  re  Weien's  Will,  139  Iowa,  657, 
116  N.  W.  791,  18  U  R.  A.  (N.  S.)  463.  And 
to  the  same  effect  see  May  v.  Joynes,  20 
Grat  (Va.)  692.  If  in  the  will  before  us  tes- 
tator, after  giving  a  life  estate  to  his  wife, 
had  directed  in  the  last  clause  above  quoted 
that  the  property  in  which  such  life  estate 
was  given  should  be  at  bis  wife's  disposal 
for  her  benefit  and  the  support  of  herself 
and  two  minor  children,  then  it  would  be 
clear  that  his  intention  was  to  create  a  life 
estate  with  an  added  power  of  disposal,  and 
under  cases  already  cited  the  remainder  In 
the  property  not  thus  disposed  of  would  de- 
scend to  the  heirs.  On  the  contrary,  he  spe- 
cifically provided  for  a  life  estate  in  certain 
property,  not  specifically  described  but  easi- 
ly ascertained,  to  be  enjoyed  by  his  wife; 
and  then  he  provided  that  the  remainder  In 
that  property  (for  the  word  "remainder"  can- 
not possibly  refer  to  any  other  property  than 
that  in  which  the  life  estate  had  been  creat- 
ed) should  be  at  the  absolute  disposal  of  his 
wife.  That  testator  thus  In  effect  provided 
for  a  fee-simple  title  in  his  wife  seems  to 
us  to  be  beyond  question.  The  will  was 
drawn  by  one  who  attempted  to  use  legal 
phraseology,  and,  whether  or  not  he  used 
such  phraseology  with  skill  and  judgment, 
we  must  assume  that  the  testator  Intended 
that  the  words  used  should  have  their  legal 
meaning.  The  word  "remainder"  Is  not  to 
be  construed  as  equivalent  to  the  word  "resi- 
due" in  its  popular  sense,  for  In  that  sense 
there  was  no  residue.  The  will  covers  all 
the  property  of  which  testator  died  seised 
unless  In  accordance  with  appellants'  conten- 
tion the  remalndOT  after  the  life  estate  not 
disposed  of  by  the  widow  prior  to  her  death 
was  Intestate  property  subject  to  dlstrlbo- 
tlon.  We  think  this  was  not  the  Intention 
of  the  testator.  The  will,  in  effect,  gives 
to  the  widow  a  life  estate  in  the  home  place. 
Bnt  the  home  place  is  not  specifically  men- 
tioned, and  the  first  paragraph  of  the  ninth 
division  of  the  will  creates  a  life  estate  In 
any  and  all  property  of  which  testator  died 
seised  not  otherwise  disposed  of,  whether 
real  or  personal.  As  sbe  had  the  use  of  this 
property  during  her  lifetime,  the  only  addi- 
tional power  with  reference  thereto  whlcb 
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could  exist  In  any  one  prior  to  the  widow's 
death  was  the  power  of  disposal.  This  also 
he  gave  to  his  widow,  and,  as  thus  construed, 
the  will  prevents  intestacy  which  Is  on  ob- 
ject to  be  borne  in  mind  In  the  construction 
of  wills.  Boss  T.  Ayrbart,  138  Iowa,  117, 
116  N.  W.  906;  Busby  v.  Busby,  137  Iowa, 
67,  114  N.  W.  630;  Shafer  ▼.  Tereso,  133 
Iowa,  342, 110  N.  W.  846;  In  re  Welen's  Will, 
139  Iowa,  657,  110  N.  W.  791,  18  L.  B.  A. 
(N.  S.)  463. 

2.  After  the  execution  of  the  will  and  codi- 
cils, the  testator  conveyed  to  his  four  sons 
the  four  farms  which  were  devised  to  them 
by  the  terms  of  the  will,  requiring  the  ex- 
ecution by  them  of  mortgages  for  the  pay- 
ment of  $1,000  each  to  their  mother,  and  he 
paid  to  each  of  the  daughters  $1,000  requir- 
ing the  execution  by  each  of  a  receipt  stat- 
ing that  the  amount  was  In  full  of  all  in- 
terest in  his  estate.  There  is  testimony  tend- 
ing to  show  that  his  wife  before  joining  in 
the  conveyance  to  the  sons  protested  that 
she  would  not  have  sufficient  property  left, 
and  that  she  was  then  assured  by  her  hus- 
band that  the  property  remaining  if  distrib- 
uted by  her  on  her  death  to  her  daughters 
would  constitute  for  each  a  substantial  pro- 
vision, and  that  the  sons  would  get  nothing 
more.  Before  the  widow's  death,  she  execut- 
ed a  will  distributing  the  bullc  of  her  es- 
tate among  her  daughters.  It  is  the  conten- 
tion for  appellee  that  irrespective  of  the  con- 
struction of  the  terms  of  the  wiU  this  ar- 
rangement created  an  estoppel  In  favor  of 
the  wife  which  would  be  binding  on  the  sons 
as  devisees  of  their  father.  We  recognize 
mnch  force  in  thla  view,  but  as  It  was  not 
made  the  basis  of  decision  by  the  lower  court, 
and  Its  adoption  is  not  necessary  In  sus- 
taining tlte  conclusion  reached  by  the  lower 
court,  we  need  not  further  elaborate  it 

The  decree  of  trial  court  is  affirmed. 


SHBVAI/IER  V.  DOTLB.    (No.  16,828.) 
(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(Syllabiu  by  the  Court.) 

1.  ATrosNET   AND    Clibkt    (i    134*)  —  Dis- 
CHABOB  or  Attobnet— Bights  of  Attob- 

RKT. 

-  A  client  may  discharge  his  attorney  at  any 
time,  but,  where  he  does  so  without  just  cause, 
the  law  gives  the  attorney  an  action  for  dam- 
axes  therefor;  and,  where  the  attorney  accepts 
his  discbarge,  the  express  contract  of  employ- 
ment,  if  there  be  one,  may  be  declared  to  be 
abrogated.  In  such  case  an  implied  contract 
arises  to  which  the  attorney  may  resort  for  the 
recovery  of  the  reasonable  value  of  his  services. 
(Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  ff  801-304;  Dec.  Dig.  | 
184.*) 

2.  PI.KADIITO  (I  488*)  —  SumcmicT  —  Aideb 

BT   JUDOMENT. 

Where  the  pleading  in  such  a  case  contains 
a  statement  of  the  services  performed  and  an 
allegation  of  the  reasonable  value  thereof,   it 


will,  after  judgment,  be  held  sufficient  to  sustain 
a  recovery  baaed  upon  a  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  433.*] 

3.  CONTBACTB    (|    137*)— CONTBACTS    PaBTIAL- 

LY  IlleoaI/— Enfobcement  or  Leoai.  Pbo- 

VISIONS. 

A  contract  based  on  considerations,  a  part 
of  which  may  be  illegal,  and  a  part  legal  and 
valid  in  all  respects,  will,  if  separable,  be  en- 
forced as  to  its  legal  provision. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cfent.  Dig.  If  701-712;   Dec  Dig.  i  137.*] 

4.  Beview  on  Appeal. 

Evidence  examined,  and  the  sum  due  the 
prevailing  party  found  to  be  the  amount  award- 
ed him  by  the  district  court 

Appeal  from  District  Court,  Lancaster 
County;   Cornish,  Judge. 

Action  by  Alphla  M.  Shevalier  against 
Thomas  J.  Doyle.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Chas.  O.  Wbedon,  for  appellant  T.  J. 
Doyle  and  O.  L.  De  Lacy,  for  appellee. 

BABNES,  J.  Alphia  M.  Shevalier  brought 
this  action  in  the  district  court  of  Lancas- 
ter county  to  obtain  the  cancellation  of  a 
real  estate  mortgage  executed  by  her  to 
the  defendant,  Thomas  J.  Doyle,  to  secure, 
among  other  things,  the  payment  of  attor- 
ney's fees.  The  defendant  had  the  Judg- 
ment, and  tbe  plaintiff  has  appealed. 

It  appears  that  on  the  I2th  day  of  June, 
1908,  the  plaintiff  was  arrested  on  a  charge 
of  grand  larceny,  and  employed  the  appel- 
lee to  conduct  her  defense;  that  when  she 
was  taken  bcffore  the  examining  magistrate 
she  procured  continuance  from  time  to  time 
until  the  10th  day  of  July  following,  at 
which  time  the  mortgage  in  question  was 
executed  and  delivered  to  the  defendant  In 
this  action.  One  of  tbe  conditions  contained 
in  the  mortgage  reads  as  follows:  "The  pur- 
pose of  this  conveyance  is  to  indemnify  the 
said  Doyle  against  damage  or  'loss  by  rea- 
son of  having  become  surety  for  the  appear- 
ance of  the  said  Alpbla  Shevalier  In  the  dis- 
trict court  of  Lancaster  county.  Neb.,  at 
next  term  thereof  to  answer  charge  of  felony, 
and  also  to  secure  the  payment  of  attorney 
fee  for  defending  her  against  said  charge. 
*  •  •  These  presents  are  upon  the  ex- 
press condition  that  if  the  said  Alphla  Shev- 
alier, her  heirs,  executors,  or  administra- 
tors, shall  pay  or  cause  to  be  paid  to  the 
said  Thomas  J.  Doyle  five  hundred  dollars 
and  faithfully  keep  the  conditions  of  said 
appearance  bond,  according  to  the  tenor  and 
effect  of  the  same  bearing  even  date  then 
these  presents  to  be  void,  otherwise  to  be 
and  remain  In  full  force." 

It  further  appears  that  in  the  early  part 
of  the  month  of  August,  1908,  the  plalntifll 
was  arrested  on  a  cliarge  of  perjury,  and  em- 
ployed Mr.  Doyle  to  defend  her  in  that  suit 
There  Is  testimony  in  the  record  which  tends 
to  show  that  his  fee  In  tliat  case  was  to  be 
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$500,  and  that  the  mortgage  In  question  was 
to  stand  as  security  tor  the  payment  there- 
of. This  evidence  Is  contradicted  by  the 
plaintiff,  and  therefore  it  may  be  said  that 
the  testimony  is  conflicting  upon  that  point. 
The  defendant  performed  his  part  of  the 
agreement  by  furnishing  bail  for  the  plain- 
tiff in  both  the  cases  above  mentioned,  and 
thus  procured  her  release  from  custody.  It 
also  appears  that  the  defendant  served  the 
plaintiff  faithfully  by  appearing  for  her  in 
all  of  the  proceedings  before  the  examining 
magistrate  in  both  cases,  and  entered  upon 
the  work  of  preparing  her  defense  against 
both  charges  in  the  district  court,  and  it  is 
nowhere  suggested  that  he  failed  to  faith- 
fully and  skillfully  perform  his  full  duty 
In  that  behalf.  At  a  later  date,  however, 
and  some  time  about  the  1st  of  September 
following,  the  plaintiff  caused  the  defendant 
to  be  informed  that  she  had  employed  oth- 
er counsel,  and  that  his  services  were  no 
longer  required.  After  tliat  time,  however, 
the  defendant  appeared  for  her  in  the  dis- 
trict court  and  filed  a  motion  to  quash  the 
information  in  the  perjury  case;  but  when 
the  name  of  the  attorney  who  succeeded  him 
had  been  properly  entered  of  record,  as  coun- 
sel for  the  plaintiff,  the  defendant  accepted 
his  discliarge  and  withdrew  from  both  cases. 
Thereupon  the  plaintiff  tendered  him  the 
sum  of  $50  as  full  payment  for  his  services 
and  demanded  a  release  of  the  mortgage  in 
question.  The  tender  was  refused,  and  this 
action  was  brought  to  cancel  that  instrument. 
Defendant's  answer  set  forth  the  foregoing 
facts  by  way  of  a  cross-petition,  which  also 
contained  an  allegation  that  a  retainer  i& 
the  two  cases  above  mentioned  and  the  serv- 
ices rendered  by-  him  to  and  for  the  plain- 
tiff were  reasonably  worth  the  sum  of  $1,- 
000,  and  concluded  with  a  prayer  for  an 
accounting  to  determine  the  amount  due 
him  therefor ;  that  a  reasonable  time  be 
fixed  for  the  payment  of  that  sum ;  that  the 
mortgage  in  question  be  foreclosed;  end  in 
default  of  such  payment  by  the  plaintiff 
that  the  premises  described  therein  be  sold 
and  the  proceeds  applied  to  the  payment  of 
the  sum  so  found  due.  Issues  were  joined 
by  a  reply,  and  upon  the  conclusion  of  the 
trial  the  court  found  the  facts  generally  for 
the  defendant  and  against  the  plaintiff,  fixed 
the  amount  due  to  the  defendant  at  the  sum 
of  $500,  and  decreed  a  foreclosure  of  the 
mortgage  as  prayed. 

The  plaintiff  now  contends  that  the  de- 
fendant's cross-bill  was  based  solely  upon  a 
special  contract,  and  therefore  he  could  not 
recover  upon  a  quantum  meruit,  and  in  sup- 
port of  that  contention  cites  Powder  Live 
Stock  Co.  V.  Lamb,  38  Neb.  339,  56  N.  W. 
1019.  In  that  case,  however,  it  appears 
that  the  pleadings  contained  no  allegation 
which  would  sustain  a  recovery  upon  a  quan- 
tum meruit,  while  in  the  case  at  bar  the  de- 
fendant's cross-bill  contains  an  averment  of 
the  reasonable  value  of  the  services  perform- 


ed by  him  under  the  contract  before  the 
same  was  abrogated  or  annulled  by  the  plain- 
tiff. While  this  averment  may  not  be  as 
full  and  complete  In  all  respects  as  the  ordi- 
nary plea  of  quantum  meruit,  still,  in  view 
of  the  rule  that  after  judgment  a  pleading 
will  be  lH)erally  construed,  we  are  of  opinion 
that  the  averments  of  th«  cross-petition  are 
sufBcient  to  sustain  the  judgment  of  the 
trial  court 

The  plaintiff  also  contends  that  the  de- 
fendant, not  having  performed  his  contract 
by  defending  her  in  the  district  court,  Is 
not  entitled  to  any  compensation,  and  judg- 
ment should  have  been  rendered  in  her  favor. 
In  view  of  the  fact  tuat  plaintiff  tendered  the 
defendant  $50  for  his  services  as  a  part  of 
her  demand  for  a  release  of  the  mortgage  in 
question,  this  contention  is  not  entitled  t» 
receive  serious  consiaeratlon. 

On  the  other  hand,  the  defendant  Insists 
that  the  measure  of  damages  for  the  plain- 
tiff's breach  of  the  contract  of  employment 
is  the  full  contract  price.  We  think  that 
neither  of  the  parties  has  invoked  the  rule 
which  should  be  applied  in  such  cases.  It  is- 
doubtless  true  that  a  client  has  a  right  ta 
discharge  his  attorney  at  any  time;  but,  If 
he  does  so  without  just  cause,  the  law  gives 
the  attorney  an  action  for  damages  therefor, 
and  where  the  attorney  accepts  his  discharge 
the  express  contract  is  abrogated.  In  such 
a  case  an  implied  contract  arises,  to  which 
the  attorney  may  resort  and  recover  a  fair 
fee;  or,  in  other  words,  the  reasonable  val- 
ue for  his  services.  4  Cyc.  993;  Evans  v. 
Bell,  6  Dana  (Ky.)  479;  Cowles  v.  Thompson. 
31  Neb.  479,  48  N.  W.  145 ;  Dalley  v.  Devlin, 
21  App.  Div.  62,  47  N.  Y.  Supp.  296 ;  Camp- 
bell V.  Goodman,  23  Pa.  Co.  Ct.  R.  009 ;  Plan- 
ters' Bank  v.  Hornberger,  4  Cold.  (Tenn.) 
.531;  Henry  v.  Vance  (1901)  111  Ky.  72,  03 
S.  W.  273. 

When  the  plaintiff  discharged  the  defend- 
ant, it  appears  to  have  been  done  without 
any  Just  cause  whatsoever.  He  accepted, 
the  situation  with  the  dignity  becoming  e 
reputable  attorney,  and  his  conduct  in  all 
respects  accords  with  the  best  ethics  of  the 
profession.  The  plaintiff's  testimony  clearly 
shows  that  her  tender  of  $50  was  inadequate 
and  Insufficient,  and  therefore  she  ■  was  not 
entitled  to  have  her  mortgage  either  released 
or  canceled. 

Finally,  counsel  for  the  plaintiff  contends 
that  the  mortgage  was  given  in  part  for  an 
illegal  consideration,  and  was  therefore  void 
and  cannot  l>e  enforced.  Without  passing 
upon  the  question  as  to  whether  that  part 
of  the  contract  which  required  the  defend- 
ant to  sign  plalntiers  recognizance  for  her 
appearance  in  the  district  court  of  Lancaster 
county  was  Illegal  and  void,  it  Is  sufficient  to 
say  that  so  much  of  the  consideration  «a 
relates  to  the  agreement  for  the  payment  of 
counsel  fees  is  valid  and  is  separable  from 
the  other  portion  of  the  agreement,  and 
therefore  It  may  be  enforced  in  this  action. 
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Pariah  v.  Stone,  14  Pick.  (Mass.)  198,  25 
Am.  Dec.  378;  blrns  ▼.  Alabama  Brewing 
Co.,  132  Ala.  311,  31  Sonth.  35 ;  Richardson 
▼.  Scott's  Blnff  County,  59  Neb.  400,  81  N. 
W.  309.  48  L.  R.  A.  294,  80  Am.  St  Kep.  682; 
Stroemer  t.  Van  Orsdel,  74  Neb.  132,  103 
N.  W.  1053,  74  Neb.  143,  107  N.  W.  125,  4 
L.  R.  A.  (N.  S.)  212,  121  Am.  St.  Rep.  713. 

As  to  the  amount  of  defendant's  recovery, 
we  think  the  evidence  sustains  the  Judgment, 
and  convinces  us  that  the  services  performed 
by  the  defendant  for  plaintiff's  benefit,  In- 
cluding a  reasonable  retainer  fee  in  both  of 
tbe  criminal  cases,  were  reasonably  worth 
tbe  sum  of  $500. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

REESE,  O.  J.,  not  sitting. 


MILLS  T.  MILLS.    (No.  16332.) 
(Supreme  Court  of  Nebraska.    Feb.  28,  1911.) 

(Syllalu*  hv  the  Court.) 

1.  DlVOBC«    (§  27*)— "BXTKEME   CRUELTY." 

There  may  be  extreme  cruelty  justifying  a 
decree  of  divorce  without  physical  injury  or  vio- 
lence. Unjustifiable  conduct  on  the  part  of 
husband  or  wife,  which  utterly  destroys  the 
legitinukte  ends  and  objects  of  matrimony,  may 
constitute  extreme  cruelty.  Myers  v.  Myers 
(No.  16.263)  130  N.  W.  254. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  62-^;    Dec.  Dig.  {  27.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  2030-2634.] 

2.  DrvoROT  (f  240*)— AtiMONT— Amount. 

Where  property  variously  estimated  to  be 
worth  £rom  fl.OOO  to  $5,G00  has  been  accumu- 
lated by  tbe  joint  efforts  of  husband  and  wife 
continued  for  about  30  years,  and  in  a  case 
where  there  are  no  dependent  children  and  the 

Elaintiff  is  64  years  old  and  in  weak  and  infirm 
ealth,  the  discretion  of  the  district  court  in 
awarding  the  plaintifiF  $2,500  as  permanent  ali- 
mony was  properly  exercised  and  will  not  be  in- 
terfered with. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |{  675-678 ;   Dec.  Dig.  {  240.*] 

Appeal  from  District  Court,  Wheeler  Coun- 
ty; Hanna,  Judge. 

Action  by  Maggie  Mills  against  William  H. 
Mills.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

James  R.  Swain,  Jolin  SL  Eavanaugh,  and 
H.  C.  Vail,  for  appellant  H.  A  Robblns  and 
T.  D.  Meese,  for  appellee. 

LETTTON,  J.  This  is  an  action  for  divorce 
and  alimony  which  resulted  In  a  decree 
granting  plaintiff  a  divorce  on  the  ground  of 
cruelty  and  allowing  her  the  sum  of  $2,500  as 
alimony.  The  defendant  has  appealed.  He 
conteaia  that  the  evidence  Is  not  sufficient  to 
sustain  tbe  decree  of  divorce,  and  that  the 
alimony  is  excessive. 

We  consider  it  unnecessary  to  relate  tbe 
testimony  at  length.    The  plaintiff  Is  a  wo- 


man 64  years  of  age.  She  was  married  to 
defendant  about  30  years  ago.  At  the  time 
of  the  marriage,  the  defendant's  property 
consisted  of  a  team  of  horses  and  a  timber 
claim  entry  In  Wheeler  county,  which  Is  now 
a  part  of  the  home  farm.  After  the  marriage 
they  settled  upon  this  land;  but  as  was  not 
uncommon  In  pioneer  days.  It  was  found 
necessary  that  money  be  earned  elsewhere  in 
order  to  maintain  existence.  The  plaintiff 
worked  as  a  cook  in  hotels  in  neighboring 
towns  for  a  part  of  each  year  for  about  17 
years,  while  the  defendant  worked  at  dif- 
ferent times  at  teaming  for  the  government 
and  others.  It  Is  evident  that  the  plaintiff 
Is  a  hard-working,  clean,  and  Industrious, 
but  sickly  woman,  and  that  the  defendant 
Is  a  man  of  gruff  manners,  strong  will,  coarse 
language,  and  careless  ways.  There  is  no 
evidence  of  actual  violence  on  his  part 
against  his  wife;  but  there  is  ample  proof 
of  cruel,  unfeeling,  and  harsh  treatment  of 
her.  The  plaintiff  seems  to  have  been  singu- 
larly liable  to  accidents  resulting  in  frac- 
tures of  her  upper  and  nether  llmba  Tbe 
last  Incident  of  this  kind  occurred  In  1908. 
At  this  time  she  fell  and  broke  the  bones  of 
her  wrist  when  procuring  water  at  the  flow- 
ing well  near  the  house.  She  testifies  In  de- 
tail to  the  harsh  language  and  tbe  cold  and 
unfeeling  conduct  of  defendant  at  that  time 
and  while  she  was  partially  disabled  by  the 
accident,  and  bis  own  testimony  In  regard  to 
this  occurrence  corroborates  her.  While  the 
defendant  was  a  good  provider  of  food,  this 
seems  to  have  been  all  that  he  thought  It  was 
his  duty  to  supply  beyond  the  barest  neces- 
sities in  the  way  of  house  room,  furniture, 
and  clothing. 

This  case  falls  under  the  rule  of  Ellison  v. 
BlUson,  65  Neb.  412,  91  N.  W.  403.  It  is  un- 
necessary to  refer  to  the  argument  on  con- 
donation. Sufficient  cruelty  has  been  proved 
since  plaintiff's  return  to  make  a  case.  From 
the  whole  record  we  think  the  testimony 
Justifies  and  requires  the  decree. 

It  is  contended  that  tbe  alimony  allowed 
Is  excessive.  There  are  no  chUdren  In  tbe 
family.  The  defendant's  property  is  the  prod- 
uct of  their  Joint  labor.  Some  years  ago 
there  was  a  separation  by  mutual,  consent 
and  the  plaintiff  was  absent  for  some  time; 
but  during  this  period  defendant  contributed 
but  little  to  her  support  The  preponderance 
of  the  evidence  seems  to  be  that  the  property 
after  deducting  the  mortgage  debt  Is  worth 
at  least  $5,000.  If,  as  some  witnesses  testi- 
fy, the  farm  Is  worth  $35  per  acre,  then  the 
entire  property  Is  worth  at  least  $6,C00.  If 
we  accept  the  lower  estimate  as  the'  actual 
value,  tbe  court  awarded  the  plaintiff  about 
one-half  of  the  Joint  accumulations. 

The  evidence  shows  that  the  wife  had 
worked  Just  as  hard  and  strenuously  and  pre- 
sumably had  passed  through  as  many  bard- 
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Bhlps  In  order  to  accumulate  this  property  as 
the  husband.  The  privations  of  pioneer  life 
are  apt  to  bear  harder  on  a  lonely  and  child- 
less woman  on  a  sand-hill  claim  than  on  a 
man  who  is  free  to  move  about  The  plain- 
tiff has  now  reached  an  age  and  Is  in  such  a 
state  of  health  and  strength  that  it  Is  hardly 
probable  tbiat  she  will  be  able  to  earn  her 
own  support,  while  defendant  has  no  chil- 
dren to  maintain  and  apparently  is  in  much 
better  mental  and  physical  condition  to  talce 
care  of  himself  for  the  remainder  of  life. 

If  we  accept  the  higher  estimate  of  the 
value  of  the  land,  the  Justice  of  the  decree  Is 
still  more  apparent  Each  case  must  be  gov- 
erned by  its  own  circumstances  as  to  the 
amount  of  alimony.  Walton  t.  Walton,  57 
Neb.  102,  77  N.  W.  392;  Smith  v.  Smith,  60 
Neb.  273,  88  N.  W.  72;  Metcalf  T.  Metcalf,  73 
Neb.  79,  102  N.  W.  79. 

The  judgment  of  the  district  court  Is  af- 
firmed, but  defendant  is  to  be  credited  on 
the  judgment  with  the  amount  of  tempo- 
rary alimony  he  has  paid  since  It  was  ren- 
dered. 


CARD  V.  MIX  et  al.    (No.  16,284.) 
(Supreme  Ck>urt  of  Nebraslia.    March  16,  1911.) 

(BylUihiu  hv  the  Court.) 
Appkal  and  Ebboe  (I  671*)— Rkvijsw— SUFFI- 

ciENCT  or  Recobd. 

Where  material  and  relevant  deeds  intro- 
duced in  evidence  by  plaintiff  in  a  suit  to  quiet 
title  are  omitted  from  his  bill  of  exceptions,  the 
facts  will  not  be  considered  on  appeal,  for  the 
purpose  of  passing  on  his  assignments  of  error. 

[EH.  Note.— For  other  cases,  see-  Appeal  and 
Errot,  Cent  Dig.  iS  28C7-2872;  Dec.  Dig.  { 
071.»] 

Appeal  from  District  Court,  Dawes  Coun- 
ty; Westover,  Judge. 

Action  by  Lee  Card  against  RosalUe  Jane 
Mix  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Lee  Card,  In  pro.  per.  A.  W.  Crltes,  for 
appellees. 

ROSE,  J.  This  is  a  suit  to  quiet  in  plain- 
tiff the  title  to  two  80-acre  tracts  of  laud  In 
Dawes  county.  The  title  to  one  tract  was 
quieted  In  William  M.  Mix,  defendant  The 
undivided  three-fourtlis  Interest  in  the  other 
tract  was  quieted  In  plaintiff,  and  the  un- 
divided one-fourth  In  Rosallie  J.  Mix,  defoid- 
ant    Plaintiff  appeals. 

A  determination  of  the  questions  presented 
by  plaintiff  in  seeking  a  reversal  would  re- 
quire an  examination  of  the  facts  disclosed 
by  the  evidence.  The  bill  of  exceptions  shows 
on  Its  face  that  a  number  of  important  deeds 
introduced  in  evidence  by  plaintiff  have  been 
omitted  therefrom.  These  missing  documents 
were  both  material  and  relevant,  and  without 
an  examination   thereof  It  cannot  be  said 


they  do  not  contain  recitals  Justifying  the 
findings  of  the  trial  court  They  cannot  be 
examined,  because  they  are  not  in  the  bill 
of  exceptions.  Since  the  evidence  on  which 
the  trial  court  acted  is  not  all  here,  questions 
of  fact  cannot  be  examined  for  the  purpose 
of  passing  on  plaintiff's  assignments  of  er- 
ror. Nelson  v.  Jenkins,  42  Neb.  133,  60  N. 
W.  811;  Ailing  v.  Fisher,  55  Neb.  239,  75 
N.  W.  636;  Glrard  Trust  Co.  T.  Paddock,  129 
N.  W.  550. 
Affirmed. 

LETTON,  J.,  not  sitting. 


KOBLLEB  T.  CHICAGO,  B.  A  Q.  B.  CO. 

(No.  16,341.) 
(Supreme  Court  of  Nebraska.    March  16, 1911.) 

(ByUabut  hv  the  Court.) 

1.  MaSTKB  and  SXBVANT  ({  78*)— INJUBIES  TO 

Sebvant— Benefit  Societt— Relkase. 
A  railroad  employe  who  has  recovered  a 
judgment  in  an  action  against  the  company  in 
satisfaction  of  his  damages  for  injuries  caused 
by  its  negligence,  and  has  received  and  accept- 
ed the  amount  of  bis  judgment,  cannot  recover 
benefits  for  such  injurjr  from  the  relief  depart- 
ment of  such  corporation  under  an  agreement 
of  membership  releasing  the  company  from  lia- 
bility in  case  of  such  acceptance. 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  78.*] 

2.  Belief  Depabtment. 

Chicago,  B.  &  Q.  R.  Co.  v.  Bell,  44  Neb. 
44,  62  N.  W.  314,  Chicago,  B.  4  Q.  R.  Co.  v. 
Curtis,  51  Neb.  442,  71  N.  W.  42,  66  Am.  St 
Bep.  456,  and  Clinton  v.  Chicago,  B.  &  Q.  R. 
C!o.,  60  Neb.  692,  84  N.  W.  90,  followed. 

3.  Belief  Department.  • 

Chicago,  B.  &  Q.  R.  Co.  v.  Healy,  76  Neb. 
786.  107  N.  W.  lOOo,  111  N.  W.  508,  10  L.  R. 
A.  (N.  S.)  198,  124  Am.  St  Bep.  830,  distin- 
guislied. 

Appeal  from  District  Court,  Lancaster 
County;  Ftost,  Judge. 

Action  by  Fred  C.  Koeller  against  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Byron  Clark  (Jas.  E.  Kelby,  of  counsel), 
for  appellant    Geo.  W.  Berge,  for  api>ellee. 

BABNES,  J.  Action  on  a  certificate  Issued 
to  the  plaintiff  by  the  relief  department  of 
the  Chicago,  Burlington  &  Quincy  Ballway 
Company.  It  appears  without  dispute  that 
the  defendant  maintains  and  conducts  what 
is  known  as  its  "Voluntary  Belief  Depart- 
ment"; that  the  plaintiff,  who  was  employ- 
ed by  the  defendant  in  its  railroad  shops  at 
Havelock,  became  a  member  of  that  depart- 
ment, and  the  certificate  In  question  was  is- 
sued to  him  on  the  22d  day  of  March,  1897 ; 
that  he  paid  his  dues  and  assessments  there- 
on up  to  the  date  of  his  Injury,  which  oc- 
curred while  in  defendant's  service,  and  at 
that  time  he  was  a  member  of  the  depart- 
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meoit  In  good  Btandlng.  By  tbe  certificate  In 
question,  the  defendant  agreed.  In  case  of 
sickness  or  Injury,  to  pay  the  plaintiff  50 
cents  per  day  for  52  weeks  and  25  cents  per 
day  thereafter  during  the  continuance  of  his 
disability.  A  part  of  the  plaintiff's  agree- 
ment, which  la  contained  in  the  certificate, 
reads  as  follows:  "In  case  of  injury  to  a 
member  be  may  elect  to  accept  the  benefits 
in  pursuance  of  these  regulations,  or  to  pros- 
ecute such  claims  as  he  may  have  at  law 
against  the  company  or  any  company  asso- 
ciated therewith  In  the  administration  of 
their  relief  departments.  The  acceptance  by 
tbe  member  of  benefits  for  injury  shall  oper- 
ate as  a  release  and  satisfaction  of  all  claims 
against  the  company  and  all  other  compa- 
nies associated  therewith  as  aforesaid,  for 
damages  arising  from  or  growing  out  of  such 
Injury;  and  further,  in  the  event  of  the 
death  of  a  member  no  part  of  the  death  bene- 
fit or  unpaid  disability  benefit  shall  be  due 
or  payable  unless  and  until  good  and  suffi- 
cient releases  shall  be  delivered  to  the  su- 
perintendent, of  all  claims  against  the  re- 
lief department,  as  well  as  against  the  com- 
pany and  all  other  companies  associated 
therewith  as  aforesaid,  arising  from  or  grow- 
ing out  of  the  death  of  the  member,  said  re- 
leases having  been  duly  executed  by  all  who 
might  legally  assert  such  claims;  and  fur- 
ther. If  any  {fuit  shall  be  brought  against  the 
company  or  any  other  company  associated 
therewith  as  aforesaid,  for  damages  arising 
from  or  growing  out  of  the  Injury  or  death 
occurring  to  a  member,  the  benefits  other- 
wise payable  and  all  obligations  of  the  re- 
lief department  and  of  the  company  created 
by  the  membership  of  such  member  in  the 
Relief  Fund  shall  thereupon  be  forfeited 
without  any  declaration  or  other  act  by  the 
relief  department  or  tbe  company;  but  the 
superintendent  may,  In  his  discretion,  waive 
such  forfeiture  upon  condition  that  all  pend- 
ing suits  shall  first  be  dismissed." 

On  the  4th  day  of  December,  1906,  while 
working  in  the  defendant's  shops  at  Have- 
lock,  the  plaintiff  was  struck  upon  the  side 
of  the  head  by  the  defendant's  machinery, 
and  by  the  wound  inflicted  thet;^by  the  sight 
of  his  right  eye  was  permanently  destroyed, 
and  he  was  permanently  disabled.  It  fur- 
ther appears  that  the  plaintiff  brought  suit 
against  the  defendant  for  the  sum  of  $15,- 
000  to  recover  for  the  injuries  above  describ- 
ed, and  obtained  a  judgment  in  the  federal 
court  for  the  district  of  Nebraska  against 
the  defendant  for  the  sum  of  $875;  that  the 
defendant  paid  the  judgment  and  the  costs 
of  the  action  In  full  on  the  7th  day  of  June, 
1907,  when  plaintiff  accepted  and  received, 
and  upon  tbe  following  day  commenced  this 
suit  to  recover  the  sum  of  $1,900  upon  his 
benefit  certificate  above  described.  A  trial 
resulted  In  a  judgment  for  the  plaintiff,  and 
the  defendant  has  appealed. 

Defendant  contends  that,  plaintiff  having 
elected  to  sne  for  damages  and  having  ac- 


cepted the  payment  of  hla  judgment  obtain- 
ed in  that  suit,  the  agreement  contained  In 
his  certificate  Is  a  bar  to  bis  recovery  In 
this  action.  On  the  other  hand,  plaintiff  con- 
tends that  his  agreement  is  illegal  and  void 
as  against  public  policy,  and  is  no  defense 
to  this  action.  The  question  of  the  validity 
of  sudi  contracts  was  before  us  the  first 
time  in  Chicago,  B.  &  Q.  R.  Co.  ▼.  Wymore^ 
40  Neb.  645.  58  N.  W.  1120.  There  a  mem- 
ber of  the  relief  association  agreed  that  In 
consideration  of  tbe  amounts  jtald  bj  tbe 
company  the  acceptance  of  benefits  for  in- 
jury or  death  should  operate  as  a  release 
and  satisfaction  of  all  claims  for  damages 
against  the  company  arising  from  such  In- 
jury or  death  which  could  be  made  by  him 
or  his  legal  representatives.  He  was  killed 
in  an  accident  upon  the  railroad.  The  bene- 
ficiary named  was  his  widow,  who  accepted 
the  benefit,  and  by  an  instrument  in  writ- 
ing received  it  In  full  satisfaction  and  dis- 
charge of  all  claims  or  demands  on  account 
or  arising  from  the  death  of  said  meml>er. 
Subsequently,  as  administratrix,  she  brought 
suit  for  damages  against  the  railroad  com- 
pany on  behalf  of  herself  and  children.  It 
was  held  that  the  deceased's  conduct  would 
not  of  itself  waive  a  right  of  action;  that 
neither  tbe  contract  nor  the  acceptance  of 
the  money  or  release  of  liability  by  the  wid- 
ow operated  to  bar  a  right  of  action  by  the 
administratrix-  on  behalf  of  tbe  children; 
but  that  her  voluntary  acceptance  of  the 
benefit  and  release  of  the  company  did  op- 
erate to  bar  any  action  for  her  own  benefit 
The  question  was  again  before  us  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W. 
314.  In  that  case  an  employ^  of  the  railroad 
company,  a  member  of  a  relief  department, 
was  injured  through  the  negligence  of  the 
company.  After  his  Injury  there  was  paid  to 
him  from  the  funds  of  tbe  relief  department 
$60  on  account  of  such  injury.  The  employ^ 
accepted  the  money,  and  then  sued  the  rail- 
road company  for  damages  for  negligently 
injuring  him.  It  was  held  that  he  could  not 
recover.  In  Chicago,  B.  &  Q.  B.  Co.  v.  Cur- 
tis, 61  Neb.  442,  71  N.  W.  42,  66  Am.  St.  Rep. 
456,  it  was  held  that  such  a  contract  did  not 
lack  consideration  to  support  it;  that  the 
promise  made  by  the  employ^  to  the  relief 
department  for  the  benefit  of  the  railroad 
company  was  available  to  the  latter  as  a 
cause  of  action  or  defense;  that  the  con- 
tract was  not  contrary  to  public  policy ;  that 
its  effect  did  not  enable  the  railroad  com- 
pany to  exonerate  itself  by  contract  from 
liability  for  the  negligence  of  Itself  or  serv- 
ants; that  the  employ^  did  not  waive  hla 
right  of  action  against  the  railroad  company 
in  case  he  should  be  injured  by  Its  negli- 
gence by  the  execution  of  the  contract;  that 
it  Is  not  the  execution  of  the  contract  that 
estops  that  Injured  employ^,  but  his  accept- 
ance of  moneys  from  the  relief  department 
on  account  of  his  injury  after  his  cause  of 
action  against  the  railroad  on  account  there- 
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of  arises.  In  Clinton  y.  Chicago,  B.  &  Q. 
R.  Co.,  60  Neb.  692,  84  N.  W.  90,  the  pre- 
cise question  here  presented  was  before  the 
court,  and  it  was  held:  "An  employe  of  a 
railroad  company  who  has  accepted  from  it 
damages  for  injuries  sustained  cannot  re- 
cover benefits  for  such  injury  from  the  re- 
lief department  of  such  corporation  under  an 
agreement  of  membership  releasing  the  com- 
pany from  liability  in  case  of  such  accept- 
ance." This  rule  was  followed  and  approv- 
ed In  Oyster  v.  Burlington  Relief  Department 
of  Chicago,  B.  &  Q.  R.  Co.,  65  Neb.  789, -91 
N.  W.  699,  59  L.  R.  A.  291,  and  Walters  v. 
Chicago,  B.  &  Q.  R.  Co.,  74  Neb.  551,  104  N. 
W.  1066.  It  thus  appears  that  we  are  fully 
committed  to  the  rule  contended  for  by  the 
defendant. 

In  support  of  plaintilTs  contention,  coun- 
sel cite  Chicago,  B.  &  Q.  R.  Co.  v.  Healy, 
76  Neb.  786,  107  N.  W.  1005,  111  N.  W.  598, 
10  L.  R.  A.  (N.  S.)  198,  124  Am.  St.  Rep. 
830,  and  argue  that  the  opinion  in  that  case 
declares  the  contract  in  question  to  be  op- 
posed to  public  policy,  and,  in  effect,  over- 
rules our  former  decisions  upon  that  ques- 
tion. We  do  not  so  understand  that  opin- 
ion. There  the  administratrix  of  a  deceased 
employe  of  the  Chicago,  Burlington  &  Quin- 
cy  Railroad  Company,  who  was  a  member  of 
its  relief  department,  brought  suit  to  recover 
damages  under  the  statute  for  wrongfully 
or  negligently  causing  the  death  of  the  em- 
ploye. In  the  opinion  upon  rehearing  It  was 
held  that  the  administratrix,  who  was  the 
beneficiary  of  a  deceased  member,  having 
received  the  benefit  provided  for  in  the  cer- 
tificate of  membership,  could  not  maintain  an 
action  to  recover  damages  for  herself  caused 
by  such  death.  It  was  further  hdd  that 
the  receipt  of  such  benefit  would  not  bar 
her  action  us  administratrix  of  the  estate  of 
the  deceased  for  the  benefit  of  her  minor 
children.  While  the  opinion  states,  by  way 
or  argument,  that  "the  policy  of  our  law  is 
to  furnish  every  citizen  with  speedy  redress 
for  any  injury  that  he  may  receive  in  per- 
son or  property,  and  a  contract  which  essen- 
tially Imposes  a  penalty  upon  seeking  such 
redress  is  contrary  to  that  policy,"  still  the 
fact  that  the  plaintiff  had  dismissed  her  ac- 
tion at  law  without  prejudice  and  bad  not 
obtained  or  received  any  compensation  by 
way  of  damages  was  the  determining  factor 
in  that  case.  Again,  it  must  be  observed 
that  all  of  our  former  decisions  touching 
the  question  here  presented  were  cited  and 
ai)proved  by  the  writer  of  that  opinion,  ex- 
cepting only  the  case  of  Walters  v.  Chicago. 
B.  &  Q.  R.  Co.,  supra.  Our  attention  is  also 
directed  to  the  case  of  Miller  t.  Chicago,  B. 
&  Q.  R.  Co.  (O.  C.)  65  Fed.  305;  Id.,  76  Fed. 
4d9,  22  C.  O.  A.  264.  In  that  case  it  was 
held  by  the  federal  court  of  Colorado  that 
a  contract  like  the  one  in  question  was  void 
as  against  public  policy,  but  the  majority  of 
the  Circuit  Court  of  Appeals  in  affirming 
that  judgment  did  so  upon  other  grounds. 


and  declared  that  the  contract  was  not  void 
as  against  public  policy,  and  it  appears  that 
the  affirmance  was  based  on  a  failure  to  set 
forth  the  contract  In  the  answer  in  such  a 
manner  as  to  make  It  a  defense  to  the  plain- 
tiff's cause  of  action.  In  the  case  at  bar  that 
defect  was  eliminated  by  the  answer  and 
the  evidencBM 

Finally,  it  appears  that  the  plaintlfTs  con- 
tract does  not  derive  bim  of  his  action  at 
law.  It  only  requires  him  to  make  his  elec- 
tion either  to  take  the  benefits  provided  by 
his  certificate,  or  prosecute  an  action  to  re- 
cover all  of  the  damages  which  are  the  re- 
sult of  his  injury.  Having  made  bis  elec- 
tion, there  would  seem  to  be  no  good  reason 
why  he  should  not  be  bound  thereby.  To 
hold  otherwise  requires  us  to  overrule  all 
of  our  former  decisions  on  this  question. 
We  feel  that  we  should  not  be  called  upon 
to  adopt  so  radical  a  departure  from  our 
former  views;  and,  if  such  contracts  are  to 
be  declared  void  as  against  public  policy, 
that  declaration  should  come  from  the  Legis- 
lature, and  not  from  the  courts. 

For  the  foregoing  reasons,  it  seems  clear 
that  the  district  court  erred  In  disregarding 
the  provisions  of  the  plalntifTs  contract, 
and  that  upon  the  facts  of  this  case  the  judg- 
ment should  have  been  for  the  defendant 
The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  cause  is  -remanded  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 

LETTON,  J.,  not  sitting. 

SEDGWICK,  J.  (concurring).  This  court 
was  long  ago  fully  committed  to  the  holding 
that  a  receipt  of  all  benefits  provided  for  in 
the  contract  of  the  relief  department  of  the 
defendant  company  is  a  complete  bar  to  any 
action  for  damages  arising  from  the  same 
injury  for  which  the  relief  was  received,  and 
also  that  a  recovery  at  law  and  payment  by 
the  company  of  all  damages  caused  by  the 
Injury  complained  of,  and  a  receipt  of  such 
damages  by  the  injured  employe,  is  a  com- 
plete bar  t<)  any  claim  upon  the  relief  fund 
arising  from  the  same  injury.  These  hold- 
ings were  put  upon  the  ground  of  the  express 
provision  of  the  contract  for  relief  t)eneflt8. 
Some  of  these  decisions  were  cited  in  Chica- 
go, B.  &  Q.  R.  Co.  v.  Healy,  76  Neb.  786,  107 
N.  W.  1005,  111  N.  W.  508,  10  L.  R.  A.  (N. 
S.)  198,  124  Am.  St.  Rep  830,  and  it  was 
there  expressly  said  that  it  was  not  Intended 
to  overrule  those  former  decisions.  In  the 
case  last  cited  it  was  insisted  by  the  com- 
pany tlut  the  provision  of  the  contract  with 
the  employe,  "if  any  suit  shall  be  brought 
against  said  company,  or  any  other  company 
associated  therewith  as  aforesaid,  for  dam- 
ages arising  from  or  growing  out  of  Injury 
or  death  occurring  to  me  the  benefits  other- 
wise payable,  and  all  obligations  of  said  re- 
lief department  and  of  said  company  created 
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by  my  metatjershlp  In  eald  relief  fand,  shall 
thereupon  be  forfeited,"  was  to  be  construed 
literally  and  literally  enforced.  That  was 
the  question  considered  and  decided  in  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Healy,  supra.  In  that 
case  the  plaintiff  had  brought  a  suit  against 
the  company  for  damages,  but  had  dismissed 
the  same  without  prejudice  to  a  future  ac- 
tion before  final  judgment,  and  it  was  thought 
that  to  enforce  the  foregoing  provision  of 
the  contract  under  such  circumstances  would 
t)e  enforcing  a  forfeiture  In  the  nature  of 
a  penalty.  This  court  had  never  gone  so  far 
as  that,  and  so  refused  to  enforce  that  pro- 
vision of  the  contract  with  the  construction 
contended  for.  It  may  be  said  that  there  is 
some  reason  for  contracting  on  the  part  of 
the  employ^  that,  all  damages  that  he  has 
suffered  on  account  of  the  Injury  having  been 
paid  by  the  company  and  received  by  him, 
the  relief  benefit  provided  for  In  the  con- 
tract shall  be  considered  to  be  thereby  satis- 
fled.  This  seems  to  be  the  idea  of  the  re- 
cent legislation  which  provides  that  in  case 
relief  benefits  have  been  paid  and  received 
hy  the  employe  that  fact  shall  not  be  a  bar 
to  an  action  for  the  damages  suffered,  but 
such  payments  of  relief  benefits  shall  be  con- 
sidered as  part  payment  of  the  damages  suf- 
fered and  may  be  offset  in  a  suit  to  recover 
such  damages.  The  force  of  our  former  de- 
cisions from  which  we  have  refused  to  de- 
part without  action  by  the  Legislature,  and 
in  which  It  has  been  held  that  full  payment 
and  receipt  of  all  damages  will  satisfy  all 
claims  upon  the  relief  fund,  has  been  much 
strengthened  by  the  fact  that  the  Legisla- 
ture with  full  knowledge  of  these  prior  hold- 
ings, and  while  legislating  upon  the  general 
subject,  has  refused  to  change  the  rule  es- 
tablished by  this  court.  Comp.  St  1909,  c. 
21,  Sf  4,  5.  This  rule  then  still  remains,  and 
has  application  to  this  case  in  which  the 
plaintiff  has  recovered  Judgment  for  damages 
suffered  by  reason  of  the  Injury,  and  has  re- 
ceived full  payment  from  the  company.  The 
reasoning  then  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Healy,  supra,  to  the  effect  that  a  party  can- 
not contract  beforehand  under  penalty  and 
forfeiture  that  he  will  not  litigate  a  claim 
that  may  thereafter  arise,  must  be  consider- 
ed as  It  was  there  Intended.  The  Intention 
was  to  so  apply  this  ruling  as  to  justify 
that  holding  that  the  mere  commencement  of 
an  action  for  damages  which  was  dismissed 
without  final  judgment  and  without  the  re- 
ceipt of  any  payment  of  damages  by  the 
plaintiff  would  not  work  a  forfeiture  of 
claims  upon  the  relief  fund  under  their  con- 
tract If  the  rule  which  we  have  established 
that  fall  payment  and  receipt  by  the  plain- 
tiff of  a  Judgment  recovered  for  damages 
will  bar  claims  from  the  relief  fund  predi- 
cated upon  the  same  Injury  is  to  be  changed 
«s  unjust,  it  must  be  done  by  the  Legislature, 
and  not  by  the  court 


INGLES  T.  GROTHEL     (No.  16,344.) 
(Supreme  Court  of  Nebraska.    March  16, 1911.) 

(Syllaiiu  by  the  Court.) 

Appeal  and  Ebbob  ({  lOll*)— Review— Con- 

ixicTiNo  Evidence. 

In  an  action  at  law,  where  no  question  of 
law  is  involved,  and  the  evidence  is  conflicting 
and  80  evenly  balanced  that  it  would  be  sufli- 
cient  to  sustain  a  judgment  either  way,  the 
judgment  of  the  district  court  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3983-39S8;  Dec.  Dig.  i 
1011.»] 

Appeal  from  District  Court,  Saline  Coun- 
ty;   Hurd,  Judge. 

Action  by  John  W.  Ingles  against  Charles 
F.  Grothe.  Judgment  for  defendant,  and 
plaintiff  appeals.    ASirmed. 

Hastings  &  Ireland  and  J.  H.  Grimm  & 
Son,  for  appellant  Price  &  Abbott,  for  ap- 
pellee. 

FAWCETT,  J.  Plaintiff  alleges  that  he 
is  the  owner  of  the  N.  E.  %  of  section  9, 
township  7,  range  3,  in  Saline  county;  that 
the  defendant,  at  many  and  divers  times  be- 
tween October,  1905,  and  the  1st  of  Novem- 
ber, 1907,  "forcibly  and  illegally  entered  said 
premises,  and  without  the  consent  of  the 
plaintiff  tore  down  and  damaged  his  fences 
thereon,  dug  holes  and  ditches  in  the  ground, 
ploughed,  scraped,  and  made  embankments 
thereon,  and  hauled  dirt  and  soil  from  said 
premises,  and  appropriated  the  same  to  his 
own  use,"  to  the  great  damage  of  plaintiff, 
etc.  The  answer  is  a  general  denial,  coupled 
with  the  plea  that  defendant  has  an  ease- 
ment over  plaintiff's  land  for  a  mlllrace  used 
in  connection  with  his  water-  iwwer  mill, 
and  that  all  of  the  work  done  and  soil  re- 
moved was  within  the  limits  of  said  mill- 
race,  which  defendant  and  his  grantors  have 
used  for  mill  purposes  ever  since  the  year 
1870.  The  reply  admits  the  easement,  but 
denies  all  the  other  allegations  of  the  an- 
swer. A  Jury  was  waived,  and  trial  had 
to  the  court.  Defendant  prevailed,  and 
plaintiff  appeals. 

The  case  was  tried  in  the  district  court 
upon  the  theory  that  defendant  has  an  ease- 
ment only  for  bis  mlllrace  across  plaintiff's 
land,  and  that  he  has  no  right  to  take  the 
soil  from  plaintifTs  land  to  repair  his  race 
upon  other  lands,  but  that  within  the  limits 
of  his  race  he  can  use  the  soil  as  he  sees 
fit;  and  the  contention,  upon  which  a  large 
amount  of  testimony  was  offered  on  each 
side,  was  as  to  the  eastern  or  northern 
boundary  of  the  race.  If  that  boundary  is 
as  testified  to  by  plaintiff  and  his  witnesses, 
defendant  was  a  trespasser,  and  plaintiff 
should  have  recovered.  On  the  other  hand, 
if  It  is  as  testified  to  by  defendant  and  his 
witnesses,  defendant  was  within  the  bound- 
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aries  of  hlB  race,  and  the  judgment  of  the 
district  court  la  right  This  la  a  law  action. 
No  controverted  queatlonB  of  law  are  in- 
volved. The  evidence  is  in  sharp  conflict 
As  It  appears  in  cold  type  In  the  record,  it 
would  sustain  a  Judgment  either  way.  The 
court  saw  the  witnesses  upon  the  stand, 
heard  them  testify,  and  in  addition  thereto 
personally  viewed  the  premises.  In  such  a 
case  we  cannot  substitute  our  Judgment  for 
that  of  the  trial  court. 

The   judgment   of    the   district   court  Is 
therefore  afflcmed. 

LETTON,  J.,  not  sitting. 


MALSBARY  v.  JACOBUS.     (No.  16,812.) 
(Supreme  Court  of  Nebraska.    March  16, 1911.) 

(ByUahui  (y  the  Court.) 

1.  Covenants  (J  127*)— Bbeaoh— Dauages. 

The  measure  of  damages  for  a  breach  of 
covenant  against  incumbrances  caused  by.  an 
outstanding  lease  is  ordinarily  the  value  of  ^e 
use  of  the  land  for  the  outstanding  term. 

[Ed.  Note. — For  other  cases,  see  Covenants. 
Cent.  Dig.  S{  238-242;    Dec.  Dig.  {  127.*] 

2.  Covenants   (|   127»)— Vehdob   and  Pub- 

CBASBB    (I    194*)— RiaHT   TO   CBOPS— ACTION 
FOB    BbEACH. 

A  warranty  deed  of  real  estate  upon  which 
there  is  a  growing  crop  passes  the  interest  of 
the  grantor  in  the  crop  to  the  vendee,  unless 
the  crop  is  reserved.  If  there  is  a  covenant 
against  incumbrances  in  the  deed,  and  a  valid 
outstanding  lease  at  the  time  of  delivery  of  the 
deed,  and  the  tenant  is  the  owner  of  the  crop, 
the  grantee  in  the  deed  may  waive  his  damages 
for  failure  to  deliver  him  the  crops,  and  sue 
his  grantor  upon  the  covenant  atpdnst  incum- 
brances ;  and  if  he  does  so  his  measure  of 
damages  will  be  the  value  of  the  outstanding 
term. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Dec.  Dig.  g  127;*  Vendor  and  Purchaser,  Cent 
Dig.  {  «)3;    Dec.  Dig.  {  194.*] 

Appeal  from  District  Court,  Hall  County ; 
Hanna,  Judge. 

Action  by  Edwin  M.  Malsbary  against 
Warran  A.  Jacobus.  Judgment  for  plalutlfF, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Chas.  O.  Ryan,  for  appellant  Harrison  & 
Prince,  for  appellee. 

SEDGWICK,  J.  The  defendant  sold  to  the 
plalntitr  a  farm  in  Hall  county,  and  gave 
him  a  warranty  deed  with  the  usual  cove- 
nant against  incumbrance.  He  had  before 
that  time  rented  a  few  acres  of  the  land  to 
one  Jobe,  who  had  planted  it  in  fall  wheat, 
which  was  then  upon  the  land.  The  deed 
was  made  and  delivered  in  the  winter  sea- 
son. The  deed  was  made  subject  to  an  out- 
standing mortgage,  but  neither  the  deed  nor 
the  preliminary  written  contract  between 
the  parties  mentioned  the  lease  to  Jobe. 
The  plaintlfT  brought  this  action  to  recover 
damages   for   the   breach   of   the   covenant 


against  incombranoe,  and  obtained  the  ver- 
dict and  Judgment,  from  which  the  def^id- 
ant  has  appealed. 

The  pleadings  allege,  and  upon  the  trial  it 
was  conceded,  that  the  lease  to  Jobe  was 
valid  and  provided  for  payment  of  the  rent 
in  kind,  and  that  Jobe  had  possession  of  the 
land  under  his  lease,  and  had  paid  to  this 
plalntlfF  'the  rent  stipulated  in  his  lease. 
The  question  involved  in  the  case  la  wholly 
as  to  the  measure  of  damages.  The  plaintiff 
insisted  that  the  measure  of  damages  was 
the  value  of  the  growing  crop  of  wheat  at 
the  time  he  received  his  deed.  The  defend- 
ant insisted  that  the  measure  of  damages 
was  the  value  of  the  use  of  the  land  for  the 
term  during  which  it  was  withheld  from  the 
plaintiff.  The  court  held  with  the  plaintiff 
as  to  the  measure  of  damages,  and  so  in- 
structed the  jury,  and  this  is  the  error  com- 
plained of.  We  thinic  in  this  ruling  the  trial 
court  was  wrong.  There  was  some  conflict 
in  the  evidence  as  to  whether  the  plaintiff 
had  notice  at  the  time  be  received  his  deed 
of  the  outstanding  lease  and  of  the  existence 
of  the  growing  wheat  upon  the  land.  It  is 
not  necessary  to  determine  this  conflict,  as 
in  any  event  the  ruling  was  wrong.  If  the 
plalntifT,  as  he  contends,  had  no  notice  of  the 
outstanding  lease,  he  might  afterwards  ac- 
cept the  tenant  as  his  tenant  and  his  deed 
would  transfer  to  him  the  right  to  do  so. 
If  he  accepted  him  as  bis  tenant,  and  re- 
ceived the  rent  from  him  in  accordance  with 
the  contract  of  lease,  the  question  might 
still  arise  whether  he  had  accepted  it  as 
full  compensation  for  his  damages.  This 
might  possibly  depend  upon  circumstances  . 
and  conditions  which  it  is  not  now  necessary 
to  discuss. 

The  plaintiff  is  now  trying  to  recover  the 
value  of  the  wheat  on  the  theory  that  the 
defendant  sold  him  the  wheat  with  the  land. 
Growing  crops  are  a  part  of  the  land  as  be- 
tween vendor  and  vendee,  and  if  they  be- 
long to  the  vendor  at  the  time  of  the  sale, 
and  there  is  no  reservation,  the  title  would 
pass  to  the  vendee.  It  is  conceded  by  the 
plaintiff,  necessarily  by  the  very  form  of  his 
action,  that  the  wheat  at  the  time  of  the 
execution  of  the  deed  was  not  the  property 
of  the  vendor;  that  the  vendor  had  no  title 
therein  which  he  could  transfer  unincumber- 
ed to  the  vendee.  The  tenant  Jobe,  had  an 
interest  in  the  wheat,  which  this  defendant 
could  not  transfer  to  the  plaintiff.  If  the 
plaintiff  had  brought  his  action  against  the 
defendant  for  fraudulently  selling  him  prop- 
erty in  which  he  had  no  title  and  receiving 
from  him  the  value  thereof,  he  would  be  in  a 
position  to  discuss  the  present  question  as  to 
the  measure  of  damages.  He  elected  to 
bring  a  different  Iclnd  of  action.  He  alleged 
the  conveyance  and  the  covenant  in  the  deed 
against  incumbrance,  and  then  alleged  the 
incumbrance,  and  that  Jobe  had  iwssession 
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of  the  land  and  held  It  until  the  crops  were 
removed.  He  did  not  allege  that  he  took  ti- 
tle to  the  wheat  by  his  purchase.  His  peti- 
tion most  be  construed  to  admit  that  Jobe 
Tras  the  owner  of  the  wheat  He  counted  in 
his  petition  upon  the  breach  of  the  covenant 
against  Incumbrances,  and  he  cannot  now 
avoid  the  usual  rule  of  the  measure  of  dam- 
ages, which  Is  the  value  of  the  outstanding 
term. 

It  was  suggested  In  the  argument  at  the 
bar  that  the  deed  having  been  executed  In 
January,  and  the  crop  having  been  planted 
In  the  early  preceding  fall,  so  that  the  ten- 
ant's term  would  expire  In  much  less  than 
a  year  after  the  breach  of  the  covenant 
against  Incumbrance,  the  rule  that  the  ren- 
tal for  the  unexpired  term  would  be  the 
measure  of  damages  could  not  be  applied  in 
this  case.  In  such  case  there  would  be 
ground  for  contending  that,  if  the  outstand- 
ing Incumbrance  deprived  the  plaintiff  of  the 
possession  of  the  land  for  the  crop  season, 
the  value  of  that  possession  would  be  the 
value  for  the  use  of  the  land  for  the  crop 
season,  and  the  evidence  shows  that  the 
plaintiff  in  this  case  received  from  the  ten- 
ant the  full  value  for  the  use  of  the  land 
for  the  entire  crop  season. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 


LYNN  T.  OMAHA  PACKING  CO. 

(No.  16,201.) 

(Supreme  Contt  of  Nebraska.    March  16, 1911.) 

(Bfttabua  iy  t\e  Court.) 

1.  Masteb  ano  Sebvaitt  (8  221*)— Iitjott  to 
Skrvant— AssuiiFTioiT  or  Risk. 

Where  a  master  has  expressly  promised  to 
repair  a  defect,  the  servant  does  not  assume 
the  risk  of  an  Injury  caused  thereby  within 
such  a  period  of  time  after  the  promise  as 
would  be  reasonably  allowed  for  its  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  638-647;  Dec.  Dig.  i 
221.*] 

2.  Masteb  ano  Servant  (i  234*)— Injubt  to 

SEBVANT— CONTBIBUTOBT    NEOLIOENOE. 

A  servant  who  has  been  induced  by  a  mas- 
ter's promise  to  continue  to  work  in  an  unsafe 
place  may  do  so  without  being  guilty  of  con- 
tributory negligence  and  without  assuming  the 
risk  of  Injury  so  long  as  be  may  reasonably 
expect  the  master's  promise  to  be  kept,  unless 
the  danger  is  so  obviously  Imminent  and  im- 
mediate that  no  reasonably  prudent  person 
would  continue  to  work  in  that  place.  Sapn  v. 
Cihrlstie  Bros.,  79  Neb.  705,  115  N.  W.  319. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fi  684r-686,  706-709;  Dec 
Dig.  i  234.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   Sutton,  Judge. 

Action  by  John  Lynfa  against  the  Omaha 
Packing  Company,  judgment  for  plalntUT. 
Defendant  appeals.    Affirmed. 


Greene,  Breckenrldge  &  Matters,  for  ap- 
pellant Smyth,  Smith  &  Schall,  for  appel- 
lee. 

I/ETTON,  J.  In  March,  1908,  the  plaintiff 
was  in  the  employ  of  defendant  in  the  hog- 
kllllng  department  of  its  packing  house  in 
South  Omaha.  In  this  department  large- 
numbers  of  men  are  employed.  The  evidence 
shows  that  after  the  hogs  are  killed,  the- 
carcasses  are  taken  from  the  vat  in  which 
they  are  scalded,  and  suspended  by  the  hind 
legs  from  a  hook  fastened  to  a  grooved  wheel 
which  rolls  upon  an  overhead  track.  During 
Its  progress  along  this  track  while  thus  sus- 
pended the  carcass  is  cleaned,  scraped,  wash- 
ed, and  the  entrails  and  head  removed  by 
different  workmen,  each  of  whom  occupies  a 
certain  station,  and  performs  a  certain  as- 
signed duty.  The  work  Is  required  to  be 
rapidly  performed.  It  being  customary  to  kill 
and  clean  from  400  to  500  hogs  per  hour. 
One  of  the  first  operatlonB  after  the  hogs  are- 
scalded  Is  to  pass  them  through  a  scraping 
machine,  where  most  of  the  hair  Is  removed. 
From  this  machine  the  hog  Is  rolled  on  a 
bench,  where  a  man  breaks  or  disjoints  the- 
neck  bone,  and  cuts  the  flesh  and  skin  of  thfr 
neck  so  that  ordinarily  thereafter  the  head 
is  only  attached  by  a  small  portion  of  flesh 
and  skin.  After  a  number  of  intermediate 
operations,  the  carcass  in  its  progress  reach- 
es the  tonguer,  who  stands  in  a  pit  about  3% 
feet  below  the  floor.  This  man  cuts  the  head 
oft  and  removes  the  tongue.  The  next  men 
In  line  are  the  back  shaver  and  belly  shaver, 
and  the  next  man  beyond  them  is  the  man 
who  removes  the  kidney  fat  from  the  Inslde- 
of  the  hog.  This  Is  dropped  Into  a  large  pan 
placed  on  the  floor,  about  4  feet  wide  by  8^ 
or  9  feet  long,  and  8  or  9  Inches  high.  As- 
the  carcass  travels  along  the  rail,  It  passes 
over  the  center  of  this  pan.  Beyond  this 
workman  are  the  government  Inspectors,  who 
stamp  the  carcass,  and  from  them  It  passes 
directly  Into  the  cooling  room.  The  plain- 
tiff, Lynn,  at  the  time  of  the  accident  occu- 
pied the  position  of  belly  shaver.  After  the 
hogs  passed  the  tonguer,  linn's  duty  was  to- 
scrape  the  remaining  hair  from  the  belly, 
and.  If  the  tonguer  h^d  been  unable  to  re- 
move all  the  heads,  to  cut  off  the  heads  be- 
fore the  carcass  reached  the  kidney  fat  clean- 
er. Ordinarily  there  was  about  35  feet  be- 
tween the  pit  where  the  tonguer  stood  and 
the  fat  pan,  and  Lynn  had  all  of  this  space- 
in  which  to  cut  off  the  head  while  the  hog 
was  moving  along  the  track.  On  the  day 
of  the  accident  the  man  who  had  been  reg- 
ularly employed  as  "header,"  and  whose  du- 
ty it  was  to  dislocate  the  necks  and  nearly 
behead  the  animals,  was  not  working,  and  an 
Inexperienced  or  Inexpert  man  took  his  place 
The  result  was  that  the  number  of  heads- 
which  the  tonguer  was  unable  to.  remove  as 
the   hogs  passed  him  was  much  Increased, 
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and  it  became  necessary  for  Lynn  to  remove 
from  10  to  16  beads  in  tbe  same  space  of 
time  In .  whlcb  ordinarily  be  would  be  com- 
pelled to  remove  only  1  or  Z  Tbe  day  be- 
fore tbe  accident  the  lard  pan,  under  tbe  di- 
rection of  the  foreman,  bad  been  removed  in 
such  a  manner  as  to  allow  Lynn  only  about 
10  feet  in  which  to  work.  Instead  of  35,  and 
shortening  tbe  time  within  which  to  remove 
tbe  heads.  On  that  day  he  told  tbe  foreman 
It  was  Impossible  to  do  tbe  work  in  that 
space.  The  foreman  replied :  "Tes ;  you  can 
do  \t  if  you  want  to.  There  is  space  enough 
there."  On  that  day  few  carcasses  came 
down  with  tbe  beads  on. 

Plaintiff  testifies  that  on  Saturday,  the  day 
of  the  accident,  in  the  forenoon,  there  would 
be  about  one  in  eight  or  ten  carcasses  on 
which  the  bead  remained,  but  in  tbe  after- 
noon after  tbe  "header"  was  changed  there 
were  many  more.  He  testifies  as  follows: 
"Q.  Now,  did  you  say  anything  to  the  fore- 
man or  did  the  foreman  say  anything  to  you 
about  tbe  removal  of  those  heads?  A.  Well, 
I  was  letting  them  go  past,  and  he  says,  'Get 
them  off.'  Q.  He  says  what?  A.  I  was  shav- 
ing, letting  them  go  past  mostly,  because  of 
the  small  space.  He  says,  'Get  them  beads 
off,  what  you  can  of  them.'  Q.  Was  that  in 
tbe  forenoon  or  the  afternoon?  A.  This  was 
in  the  afternoon,  about  3:30  I  should  say. 
Q.  What  did  you  say  to  him  then  when  he 
told  you  that?  A.  I  told  him  I  hadn't  enough 
space  to  shave.  Q.  And  what  did  be  say 
then?  A.  'Well,'  he  says,  'go  ahead  and  do 
tbe  best  you  can.  I  will  fix  that'  Q.  Well, 
was  tbe  space  in  which  you  had  to  work  in- 
creased or  made  larger  that  afternoon?  A. 
No.  Q.  After  he  said  that,  did  yon  continue 
to  take  off  the  beads  of  those  that  came 
down,  or  try  to  take  them  off?  A.  Yes,  sir. 
Q.  Did  you  receive  any  injury  there  that  aft- 
ernoon? A.  Yes;  I  cut  this  left  arm  get- 
ting a  bead  off.  Q.  Now,  describe  to  the 
jury  what  you  were  doing  at  tbe  time  you 
received  your  Injury?  A.  Well,  I  was  shav- 
ing those  bellies  and  cutting  those  heads  off, 
all  I  could  cut.  The  necks  were  not  broken, 
and  it  was  a  very  hard  job  to  get  a  knife  In 
between  and  cut  a  bead  off  there  because 
you  had  to  stoop  so  low,  and  tbe  pan  was 
here.  You  couldn't  step  in  the  pan,  that 
would  be  tbe  limit,  and  I  reached  over  this 
pan  to  cut  tbe  bead  off,  that  way  [Indicat- 
ing], holding  the  bead  by  the  ear,  this  way, 
in  this  hand,  and  was  cutting  it,  and  my 
foot  slipped  and  this  knife  came  around  with 
a  swing  and  chopped  those  tendons  off,  cut 
them  right  across.  Q.  Now,  at  the  time  you 
received  your  Injury,  did  you  have  bold  of 
anything  with  your  left  band?  A.  Had  bold 
of  tbe  ear  of  the  bog.  Q.  Had  hold  of  the 
ear  of  the  hog?  What  did  you  have  in  your 
right  band?  A.  Tbe  knife.  Q.  Now,  where 
were  you  standing  at  that  time  with  refer- 
ence to  this  pan  in  which  tbe  lard  was  put? 
A.  Well,  reachlug  over  the  pan,  holding  the 
bug's  bead  this  way  [indicating]  to  cut  tbe 


head  off.  •  ♦  •  Q.  Tell  the  Jury  wheth- 
er or  not  as  you  bad  bold  of  tbe  ear  of  tbe 
hog  at  that  time  you  were  able  to  walk  any 
farther  south  or  follow  the  carcass  any 
farther?  A.  I  couldn't  do  it  I  couldn't  go 
any  further.  I  had  got  to  tbe  limit  Q. 
Why  couldn't  you  go  any  farther?  A.  I 
would  step  into  the  lard  pan." 

The  witness  also  testified  that  relying  on 
the  strength  of  the  foreman's  promise  to  at- 
tend to  the  arranging  of  the  space,  be  con- 
tinued in  the  work,  although  be  knew  it  was 
dangerous  on  account  of  the  lard  pan  being 
In  tbe  way.  He  also  testifies  that  no  def- 
inite promise  was  made  as  to  the  time  when 
the  working  space  would  be  restored,  but 
that  Moore  said  it  would  be  done  at  the  first 
opportunity;  that  this  would  be  when  tbe 
rail  was  stopped — that  It  might  be  in  five 
minutes,  or  in  an  hour,  or  not  until  Monday. 
This  testimony  as  to  tbe  manner  of  tbe  op- 
eration, the  complaint  made  by  Lynn,  and 
tbe  promise  by  Moore  is  corroborated  by  oth- 
er witnesses,  and  is  not  disputed;  tbe  de- 
fense introducing  no  testimony. 

Defendant  contends  that  the  court  should 
have  instructed  tbe  jury  to  return  a  verdict 
in  its  favor.  This  contention  is  based  upon 
the  propositions  that  a  servant  engaged  In  a 
hazardous  occupation  assumes  the  risk  of  tbe 
injury  to  tilmself  from  all  its  obvious  dan- 
gers, and  that  tbe  bloody,  slippery,  greasy 
floor,  which  was  a  necessary  condition  of 
the  occupation,  caused  plaintiff's  foot  to  slip, 
and  this  was  tbe  proximate  cause  of  tbe  in- 
jury. If  the  evidence  showed  that  tbe  slip- 
pery condition  of  the  floor  alone  and  with- 
out tbe  intervention  of  any  other  factor  or 
element  caused  the  plaintiff's  foot  to  slip, 
and  that  this  alone  was  tbe  proximate  cause 
of  tbe  injury,  there  might  be  ground  for  this 
contention,  but  tbe  evidence  convinces  us 
that  while  the  slippery  floor,  no  doubt  was 
one  of  the  causes  for  the  accident  It  did 
not  result  from  this  condition  alone.  It  was 
plainly  expected  of  Lynn,  and  it  was  bis 
duty,  to  make  an  effort  to  remove  all  tbe 
heads  that  be  could.  Carcasses  were  moving 
in  front  of  blm  at  tbe  rate  of  seven  or  eight 
a  minute,  many  of  them  with  beads  attach- 
ed. He  had  only  a  space  of  about  10  feet  in 
wtilcb  to  work.  His  movements  were  neces- 
sarily made  rapidly.  He  had  no  time  to 
weigh  and  consider  the  chances  he  might 
take  by  reaching  a  greater  or  a  less  dis- 
tance over  tbe  lard  pan  to  detach  tbe  head. 
He  believed  tbe  condition  was  temporary, 
and  was  justified  in  relying  upon  the  prom- 
ise that  the  former  space  would  be  restored. 
Tbe  conditions  were  unusual  for  the  reason 
that  on  account  of  the  incompetent  and  in- 
experienced "header^  unheaded  carcasses 
were  coming  in  unusual  and  excessive  num- 
bers. We  think  the  evidence  required  tbe 
submission  of  tbe  question  of  defendant's 
negligence,  and  that  the  instruction  was 
properly  refused. 
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Complaint  Is  made  that  the  court  erred  in 
the  statement  of  the  issues  and  in  its  in- 
structions concerning  the  Issnes.  We  be- 
lieve it  unnecessary  to  set  forth  the  instruc- 
tions verbatim.  In  substance.  In  addition  to 
the  usual  instructions  as  to  the  burden  of 
proof,  preponderance  of  evidence,  etc.,  the 
Jury  were  told  that,  in  order  to  recover,  it 
was  Incumbent  on  the  plaintiff  to  prove  that 
the  defendant  was  negligent  in  not  providing 
him  with  a  safe  place  to  work;  that  he  re- 
ceived the  injuries  complained  of  by  reason 
of  defendant's  n^llgence  in  falling  to  remove 
the  lard  pan;  and  that  this  failure  was  the 
direct  and  proximate  cause  of  the  Injury. 
They  were  also  instructed  that  if  they  found 
that  the  space  provid.ed  for  plaintiff  in  which 
to  perform  his  ■  work  was  not  reasonably 
sufHclent  to  enable  him  to  perform  his  work 
with  reasonable  safety,  and  that  after  he  as- 
certained this  fact  he  complained  to  the  fore- 
man who  promised  that  the  space  should  be 
enlarged,  and  if  they  found  that  plaintiff 
continued  to  work  In  reliance  upon  this  prom- 
ise, then  he  was  entitled  to  recover  for  any 
injury  occurring  by  reason  of  the  insufficient 
space  or  room  in  which  to  perform  the  work, 
unless  they  found  that  the  danger  was  so 
open  and  obvious  tliat  an  ordinary,  careful, 
and  prudent  person  would  have  refused  to 
perform  the  same.  They  were  further  in- 
structed that  even  if  the  promise  had  been 
made  this  alone  would  not  make  the  defend- 
ant liable:  that  the  evidence  discloses  that 
the  plaintiff  was  working  in  a  slippery, 
greasy  place,  and  among  the  risks  which 
were  inherent  in  his  service  was  the  risk 
that  his  feet  might  slip  and  slide  in  the 
grease  and  filth  in  the  floor,  and,  if  they 
believed  from  the  evidence  that  while  in  the 
act  of  beheading  a  hog  the  plaintiff  slipped 
and  lost  bis  balance,  and  the  slippery  floor 
was  the  proximate  cause  of  the  injury,  then 
the  plaintiff  was  not  entitled  to  recover,  for 
the  reason  that  he  assumed  the  risk  of  the 
slippery  floor.  These  instructions  with  the 
others  given  seem  to  present  the  Issues  fairly. 

It  is  complained  that  the  fifth  instruction 
"does  not  submit  the  negligent  insufficiency 
of  the  space  as  a  question  of  fact,  but  it  as- 
sumes that  the  space"  was  too  small,  and 
that  the  defendant  was  negligent.  But  the 
second  instruction  told  the  Jury  that  it  was 
incumbent  on  the  plaintiff  to  prove  that  the 
defendant  was  negligent  in  not  providing 
plaintiff  with  a  safe  place  to  work,  and  the 
fifth  Instruction  in  this  respect  is  as  fol- 
lows: "Ton  are  instructed  that  if  you  be- 
lieve from  a  preponderance  of  the  evidence 
that  on  the  day  of  the  accident  the  space  or 
room  provided  for  the  plaintiff  in  which  to 
perform  his  work  was  not  reasonably  suffi- 


cient to  enable  him  to  perform  his  work  with 
reasonable  safety,"  etc.  It  will  be  seen  that 
defendant's  negligence  was  not  assumed  by 
the  court,  but  whether  negligence  existed  or 
not  was  left  to  be  determined  by  the  Jury. 
The  remainder  of  this  Instruction  lays  down 
the  principle  announced  in  Sapp  v.  Christie 
Bros..  TO  Neb.  701,  113  N.  W.  189;  Id.,  TO 
Neb.  706,  115  N.  W.  Sl».  The  syllabus  to 
the  latter  opinion  Is :  "A  servant,  who  has 
been  induced  by  a  master's  promise  of  re- 
pair to  begin  or  continue  to  work  with  de- 
fective appliances,  may  use  such  defective 
appliances  without  being  guilty  of  contribu- 
tory negligence  and  without  assumiog  the 
risk  of  injury  from  such  defects,  so  long 
as  he  may  reasonably  expect  the  master's 
promise  of  repair  to  be  kept,  unless  the  dan- 
ger from  using  such  defective  appliances  is 
so  obviously  imminent  and  Immediate  that 
no  reasonably  prudent  person  would  begin 
or  continue  to  work  with  them."  Defendant 
contends  that  this  principle  is  not  applicable 
because  in  Sapp  v.  Christie  Bros.,  supra,  Lee 
V.  Smart,  45  Neb.  318,  63  N.  W.  940,  and 
Sioux  City  &  P  .  R.  Co.  V.  Flnlayson,  16  Neb. 
578,  20  N.  W.  860,  49  Am.  Rep.  724,  the 
defect  was  not  a  matter  in  dispute;  and, 
further,  because  the  time  in  which  Lynn  ex- 
pected the  change  to  be  made  had  not  com- 
menced to  run.  As  to  the  first  point  we  are 
of  opinion  that  the  evidence  clearly  shows 
the  curtailed  space  was  Insufficient  and  the 
foreman  virtually  acknowledged  this  to  be 
the  fact  by  his  promise  to  change.  When 
we  consider  the  work  that  was  expected  of 
plaintiff,  bis  facilities  for  performing  it,  and 
the  time  and  space  allotted,  we  think  the  Ju- 
ry were  Justified  in  finding  the  place  de- 
fective. 

As  to  the  second  point,  Lynn  expected  the 
change  to  be  made  as  soon  as  convenient, 
and  we  think  It  clear  that  the  time  during 
which  he  continued  in  the  employment  after 
the  promise  was  within  a  reasonable  time 
for  the  promise  to  be  made  good.  As  he 
says,  he  did  not  expect  the  work  of  the  gang 
to  be  stopped  for  him,  but  he  did  expect  that 
the  change  would  be  made  at  the  first  con- 
venient opportunity."  It  is  unnecessary  to 
consider  the  reasons  for  this  principle.  They 
may  be  found  set  forth  in  the  extensive  note 
to  Illinois  Steel  Co.  v.  Mann,  40  L.  R.  A. 
781;  Rice  v.  EJureka  Paper  Co.,  174  N.  T. 
385,  66  N.  B.  979,  62  L.  R.  A.  611,  95  Am. 
St  Rep.  585;  Swift  v.  O'Neill,  187  111.  337, 
58  N.  E.  416,  as  well  as  in  the  opinions  of 
this  court  above  referred  to.  We  think  this 
case  is  within  the  rule. 

The  Judgment  of  the  district  court  is  af- 
^rmed. 
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EGGLESTON  t.  QUINN,    (No.  16,355.) 
(Supreme  C!ourt  of  Nebraska.    March  16, 191L) 

(Syllabut  hy  the  Court.) 

Appeal  and  E^sbob  (§  1001*)— Review— Sot- 

FiciKNCY  OF  Evidence. 

The  only  queation  presented  upon  this  rec- 
ord is  as  to  the  su£Bciency  of  the  evidence  to 
support  the  verdict.  Upon  examination  of  the 
evidence,  it  is  held  that  there  is  not  such  a  fail- 
ure of  evidence  as  to  justify  this  court  in  set- 
ting aside  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gi  3922,  3928-3934;  Dec. 
Dig.  g  1001.*] 

Appeal  from  District  Court,  Franklin 
county;  Dungan,  Judge. 

Action  by  Mary  Edith  Bggleaton  against 
George  B.  Quinn.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  O.  Dorsey  and  A.  H.  Byram,  for  appel- 
lant   Geo.  W.  Prather,  for  appellee. 

SEDGWICK,  J.  The  defendant  has  ap- 
pealed from  the  Judgment  of  the  district 
court  for  Franklin  county  adjudging  him  to 
be  the  putative  father  of  the  plaintiff's  bas- 
tard child.  The  case  has  twice  before  been 
in  this  court  upon  the  defendant's  appeal. 
The  judgment  was  first  reversed  because  of 
an  error  In  the  trial  court  in  refusing  to 
give  an  instruction  requested  by  the  defend- 
ant Quinn  T.  Eggleston,  76  Neb.  409,  106 
N.  W.  976.  The  second  time  it  was  reversed 
because  by  one  of  the  Instructions  of  the 
court  the  burden  of  proof  upon  a  particular 
issue  was  erroneously  placed  upon  the  de- 
fendant Eggleston  v.  Quinn,  81  Neb.  457, 
116  N.  W.  166.  Upon  this  appeal  the  defend- 
ant insists  that  the  evidence  is  not  sufficient 
to  support  the  verdict  Upon  both  former 
appeals  this  court  took  occasion  to  say  that 
the  judgment  was  supported  by  sufficient 
evidence.  It  Is  now  insisted  that  there  was 
some  additional  evidence  upon  the  last  trial 
tending  to  show  that  the  defendant  was  not 
the  father  of  the  child,  and  that  the  evidence, 
therefore,  is  not  as  convincing  as  upon  the 
former  appeals. 

The  plaintiff's  evidence  showed  that  these 
parties  began  their  Illicit  Intimacy  early  In 
the  spring  of  1903,  and  continued  until  about 
the  23d  or  24th  of  December  of  that  year. 
The  child  was  born  October  1,  1904.  If  the 
court  assumes  that  the  ordinary  period  of 
gestation  is  280  days,  that  period  began  on 
December  25th.  If  the  court,  in  the  absence 
of  evidence,  takes  judicial  notice  of  the  usqal 
duration  of  this  period,  it  will  also  consider 
that  in  the  course  of  nature  this  period  not 
unfrequently  varies  from  the  ordinary  dura- 
tion. From  about  the  end  of  the  first  week 
In  November  to  the  very  latter  part  of  De- 
cember the  plaintiff  lived  In  several  different 
families  as  a  domestic.  Upon  her  cross-ex- 
amination she  was  questioned  severely  as  to 
the  particular  times  of  going  from  one  fam- 


ily to  another.  From  her  answers  to  these- 
qnestions,  and  her  testimony  as  to  whether 
she  was  with  the  defendant  while  she  was- 
llvlng  at  these  respective  places,  it  is  argued, 
that  she  herself  has  testified  in  this  cross- 
examination  to  facts  that  render  it  impossi- 
ble that  her  principal  story  can  be  true.  She- 
names  various  places  where  she  says  that 
they  were  together  during  the  time  that 
their  intimacy  continued,  and  testifies  that 
they  were  together  in  the  latter  part  of  De- 
cember, but  admits  that  she  cannot  8tat» 
what  particular  place  it  occurred  during  that 
month.  This  evidence  is  not  so  strong  as  to- 
establlsh  the  necessary  facts  beyond  doubt,^ 
but  it  must  be  remembered  that  this  is  a 
civil  action,  and  only  a  preponderance  of 
evidence  Is  required.  While  the  defendant 
denies  that  he  was  with  the  plaintiff  at  alt 
in  December,  he  does  not  deny  the  continu- 
ous frequency  of  their  illicit  relations  dur- 
ing the  period  of  several  months.  He  mere- 
ly says  that  these  relations  were  discontin- 
ued about  30  days  sooner  than  the  plaintiff^ 
testifies.  She  testifies  positively  that  sh» 
never  had  such  relations  with  any  man 
other  than  defendant  and  there  Is  no  evi- 
dence tliat  she  ever  did. 

We  think  that  the  case  was  properly  sub- 
mitted to  the  Jury,  and,  there  being  no  error 
in  the  record,  the  Judgment  of  the  district 
court  is  affirmed. 

LETTON,  X,  not  sitting. 


GENTRY  V.  BEARSS  et  al.    (No.  16,336.) 

(Supreme  Court  of  Nebraska.    March  16^  1911.) 

(ByUahue  by  the  Court.) 

Election  oi-  Remedies  (|  15*)— ErrEci  in 

Anotheb  State. 

Where  a  guardian,  without  authority  of 
court,  sells  a  mortgage  belonging  to  his  waid, 
and  afterward  converts  the  procMds  to  bis  own 
use,  the  ward,  or  the  court  and  a  new  guardian 
for  him,  may  elect  to  sue  the  defaulter^  bonds- 
men for  the  full  amount  of  the  defalcation ;  and 
if  they  do  so,  a  court  in  another  state  may  re- 
spect the  election  thus  made,  and  dismiss  a 
subsequent  suit  by  the  ward  to  foreclose  the 
mortgage  on  which  the  defaulter  realized  the 
money  converted. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Dec.  Dig.  |  15.*] 

Appeal  from  District  Court,  Butbilo  Coun- 
ty; Hostetler,  Judge. 

Action  by  F.  J.  Gentry,  guardian  of  Otto 
J.  Worrell,  against  Sarah  A.  Bearss  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeahg.    Affirmed. 

Warren  Pratt  for  appellant  N.  P.  Mc- 
Donald, for  appellees. 

ROSE>,  J.  This  is  a  suit  to  foreclose  a 
mortgage  for  $1,000  on  a  residence  property 
in  the  city  of  Kearney.    When  the  mortgage 
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-waa  owned  by  Otto  T.  Worrell,  a  minor,  bis 
^^nardlan,  John  B.  Worrell,  undertook  to  sell 
and  transfer  It  to  Edward  J.  Scott,  and  re- 
ceived tberefor  $1,010.  Later  the  guardian 
converted  to  his  own  use  the  money  thus  ob- 
tained, and  afterwards  absconded.  F.  J. 
Gentry  succeeded  him  as  guardian,  and 
brought  this  suit  on  behalf  of  the  ward  to 
foreclose  the  mortgage,  alleging  that  the. sale 
to  Scott  was  void.  The  defendants  are  Sarah 
A.  and  Sylvester  Bearss,  mortgagors,  Frank 
"B.  and  Anna  It.  Wilcox,  subsequent  purchas- 
«r8  of  the  real  estate,  and  Edward  J.  Scott, 
purchaser  of  the  mortgage.  Each  of  the 
guardians  named  received  his  appointment 
from  the  probate  court  of  Grant  county,  Okl., 
and  both  of  them  and  the  ward  reside  in 
that  state.  The  case  has  been  twice  tried 
In  the  district  court  At  the  first  trial,  de- 
fenses that  plaintiff  had  no  legal  capacity 
to  sue  and  that  Scott  was  the  owner  of  the 
mortgage  were  sustained,  and  the  action  dis- 
missed. PlaiutlfT  appealed  to  this  court,  and 
procured  a  reversal,  for  the  reasons  that 
plaintifTs  want  of  capacity  to  sue  had  been 
waived  and  that  the  sale  to  Scott  was  void 
as  having  been  made  without  authority  of 
court  The  facts  and  rulings  are  more  fully 
stated  in  the  former  opinion.  Gentry  v. 
Bearss,  82  Neb.  787,  118  N.  W.  1077.  When 
the  case  reappeared  in  the  district  court  the 
following  facts  were  pleaded  as  a  new  de- 
fense: Under  the  statutes  of  Oklahoma  the 
guardian.  In  the  management  of  his  ward's 
estate,  is  nnder  the  control  of  the  county 
contt,  and  pursuant  to  an  order  thereof 
plaintiff,  before  this  suit  was  instituted,  com- 
menced an  action  In  the  district  court  of 
Grant  connty,  Okl.,  to  recover  from  the  de- 
faulting guardian  and  the  sureties  on  his 
bond  the  amount  due  from  him  to  his  ward, 
including  the  money  received  from  Scott. 
That  action  is  still  pending.  The  second 
trial  also  resulted  in  a  dismissal,  and  plain- 
tiff tias  again  appealed. 

Flalntiir  asserts  that  the  ownership  of  the 
mortgage  Is  the  sole  question  In  the  case, 
tliat  it  was  determined  against  defendants 
on  the  former  appeal,  and  that  consequently 
tlie  dismissal  cannot  stand.  It  is  obvious, 
however,  that  a  new  defense  has  been  in- 
terposed. In  the  former  opinion  it  was  ob- 
served: "It  is  not  questioned  but  that 
plaintiff  might  have  sued  Worrell  and  his 
bondsmen;  but  tbe  plaintiff  has  the  right  of 
•election  as  to  which  course  be  will  pursue, 
and  it  is  not  for  defendants  to  dictate."  Gen- 
try ▼.  Bearss,  82  Neb.  787,  118  N.  W.  1077. 
It  is  now  insisted  by  defendants  that  plain- 
tiff elected  to  pursue  the  bondsmen,  that  be 
is  bound  by  that  election,  and  that  the  pres- 
-ent  suit  was  properly  dismissed.  The  Okla- 
homa statutes  applicable  to  this  inquiry  are 
in  the  record.    They  show  that  the  guard- 


ian, in  the  management  of  the  ward's  es- 
tate, Is  under  the  directions  of  the  county 
court.  Gentry  v.  Bearss,  82  Neb.  787,  118 
N.  W.  1077;  In  re  Ross,  6  Cal.  App.  597,  92 
Pac.  671.  The  evidence  discloses  that  before 
tbe  present  suit  was  brought  plaintiff  was 
ordered  by  the  county  court  of  Grant  county, 
Okl.,  to  bring  an  action  on  the  bond  of  the 
former  guardian  for  the  full  amount  of  his 
defalcation,  and  that  tbe  order  was  obeyed. 
That  suit  is  pending  in  the  district  court 
of  the  county  named.  The  petition  therein 
alleges  that  the  entire  estate  was  squander- 
ed, and  prays  for  Judgment  for  $2,000.  The 
trust  funds  in  tbe  hands  of  the  defaulter 
were  approximately  $1,700.  A  witness  tes- 
tified, without  objection,  to  plaintiff's  admis- 
sions in  connection  with  the  bringing  of  both 
suits  as  follows:  "He  said  that  the  guar- 
anty Company  brought  tbe  suit  He  knew 
nothing  about  it,  but  he  wasn't  certain 
whether  they  brought  it  in  their  own  name 
or  in  bis  name,  but  he  took  no  part  in 
bringing  the  suit;  that  he  had  been  in- 
structed to  sue  the  bonding  company,  and 
that  was  as  far  as  bis  interests  extended  in 
the  matter." 

It  therefore  clearly  appears  that  plaintiff, 
pursuant  to  the  order  of  the  court  having 
authority  to  control  his  actions  as  guardian, 
sued  the  defaulter  on  his  bond  for  the  con- 
verted money  received  for  the  transfer  of  the 
mortgage.  That  the  sureties  are  liable  for 
such  a  defalcation  on  part  of  their  principal 
is  a  well-settled  proposition  of  law.  "Where 
a  guardian  illegally  sells  and  transfers  the 
property  of  the  ward  contrary  to  the  act  of 
assembly,"  says  the  Court  of  Appeals  of 
Maryland,  "without  a  previous  order  of  the 
orphans'  court,  and  converts  tbe  proceeds  to 
his  own  use,  It  is  no  answer  to  an  action  on 
the  bond  by  tbe  -ward  that  under  the  act  of 
assembly  tbe  sale  itself  is  void  and  passed 
no  tlUe  to  the  purchaser."  State  v.  Murray, 
24  Md.  310,  87  Am.  Dec.  608.  A  double  re- 
covery cannot  be  sanctioned.  Plaintiff  can- 
not recover  from  the  sureties  in  a  suit  on 
the  bond  the  entire  sum  of  the  defalcation, 
and  in  addition  foreclose  the  mortgage  on 
which  the  defaulter  realized  $1,010  of  tbe 
money  converted.  The  ward,  or  the  court 
and  guardian  for  him,  had  the  right  of  elec- 
tion. McNeil  V.  Morrow,  Kich.  Bq.  Cas.  (S. 
C.)  172;  Bevls  V.  Heflin,  63  Ind.  129;  Tealey 
V.  Hoyte,  3  Tenn.  Ch.  661.  What  was  done 
by  the  court  having  Jurisdiction  over  the 
guardianship  and  by  the  present  guardian 
amounted  to  an  election  to  pursue  the  sure- 
ties. 

The  trial  court  in  the  present  case  proper- 
ly respected  the  election  thus  made,  and  the 
dismissal  is  aflSrmed. 

LETTON,  J.,  not  sitting. 
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KNAPP   T.   REED.     (No.   16^35.) 
(Supreme  Court  of  Nebraska.    March  16, 1911.) 

(Byllahut  iy  the  Court.) 

1.  Forcible  Entst  and  Detaineb  (|  6*) — 
Scope  of  Action. 

The  right  to  recover  possession  of  real  es- 
tate by  an  action  of  forcible  entry  and  detainer 
is  not  necessarily  limited  to  cases  in  which  the 
relation  of  landlord  and  tenant  exists.  Gies  v. 
Storz  Brewing  Co.,  75  Neb.  698,  106  N.  W.  775, 
distingnished. 

[Ed.  Note.— For  otber  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  §{  29-33 ;  Dec  Dig. 
i  6.*] 

2.  Partnership  (g  96*)  — Powers  of  Part- 
ners. 

When  a  partnership  is  carrying  on  busi- 
ness in  premises  which  it  holds  under  a  lease, 
neither  partner  can,  without  the  consent  of  the 
other,  take  a  renewal  of  the  lease  in  bis  own 
name  and  so  exclude  the  other  partner  and  se- 
cure the  good  will  of  the  business  for  himself. 
If  one  partner  takes  such  renewal,  it  will  inure 
to  the  Denefit  of  both  partners,  and  each  will 
have  an  interest  in  the  new  lease. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  144;  Dec.  Dig.  S  96.»] 

3.  Partnebbhip  (I  310*)  —  Dissolution— Ad- 
jubtvent  or  RionTs   Jurisdiction  of  Eq- 

UITT. 

Partnership  is  a  relation  of  trust  and  con- 
fidence, and  upon  dissolution  of  the  partnership, 
without  an  adjustment  by  the  partners  of  their 
rights  in  the  good  will  of  the  business  and  in 
the  premises  which  they  hold  under  lease,  it  is 
the  province  of  a  court  of  equity  to  adjust  such 
differences. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  712 ;   Dec.  Dig.  §  310.»] 

4.  Justices  of  the  Peace  (§  86*)— Jurisdic- 
tion-Determination OF  uioiits  of  Part- 
ners—Forcible Entrt  and  Detainer. 

A  justice  of  the  peace  has  no  jurisdiction 
in  an  action  of  forcible  entry  and  detainer  to 
determine  the  rights  of  partners,  upon  discon- 
tinuing the  partnership,  in  the  leases  which 
they  hold  or  m  the  good  will  of  the  partnerabip 
business. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  36.*] 

5.  Partnership  (8  104»)— AcnoNs  Between 
Partners — Grounds. 

If  partners  have  been  conducting  a  general 
real  estate,  brokerage,  and  insurance  business 
as  copartners  in  leased  premises,  and  one  of  the 
partners  secures  a  renewal  of  the  lease  in  his 
own  name  without  the  consent  of  the  other,  he 
cannot  maintain  an  action  of  forcible  entry  and 
detainer  to  put  the  other  partner  out  of  the 
premises. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  }  104.*] 

Appeal  from  District  Conrt,  Lancaster 
County;  Frost,  Judge. 

Action  by  Charles  T.  Knapp  against  John 
S.  Reed.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Cbas.  O.  Whedon,  for  appellant  Morning 
&  Ledwith,  for  appellee. 

SEDGWICK,  J.  The  plaintiff  and  defend- 
ant had  occupied  the  premises  in  controver- 
sy as  a  partnership  in  the  name  of  Reed  & 
Knapp  under  a  lease  from  the  owner.     In 


the  year  1908,  while  so  occupying  the  prem- 
ises, owing  to  a  disagreement  between  them, 
it  was  found  that  the  partnership  must  be 
dissolved,  and  each  of  the  parties  attempt- 
ed to  procure  from  their  landlord  a  lease  of 
the  premises.  The  plaintiff,  having  procured 
such  lease  executed  to  him  individually,  serv- 
ed notice  to  the  defendant  to  quit  the  prem- 
ises, {md,  he  having  neglected  to  do  so,  the 
plaintiff  brought  this  action  of  forcible  entry 
and  detainer.  The  case,  having  been  tried 
in  Justice  court  and  appealed  to  the  district 
court,  was  there  tried  with  the  Jury,  and 
verdict  and  Judgment  were  directed  in  favor 
of  the  plaintiff.  The  defendant  has  appealed. 
It  appears  that  some  time  prior  to  the 
year  1906  the  defendant  had  been  engaged 
in  the  real  estate,  brokerage,  and  insur- 
ance business  and  had  occupied  the  prem- 
ises under  a  lease  with  the  owner.  About 
the  1st  of  December,  1907,  the  plaintiff  and 
defendant  formed  a  partnership  in  the  firm 
name  of  Reed  &  Knapp  to  continue  said  busi- 
ness, and  as  such  partnership  they  leased  the 
premises  in  question  for  the  term  of  one  year 
from  the  1st  day  of  December,  1907.  In  the 
spring  of  1908  their  landlord  agreed  to  re- 
pair the  office  room  by  putting  a  steel  ceiling 
thereon  and  to  renew  their  lease  for  three 
years  from  the  date  at  which  it  expired  ac- 
cording to  its  terms.  The  plaintiff  testified 
that  this  was  upon  condition  that  the  part- 
nership should  paint  the  celling,  and  that 
they  did  perform  this  condition  at  the  ex- 
pense of  the  partnership  of  $25.  The  defend- 
ant testifies  that  the  painting  of  the  ceiling 
was  optional  with  the  partnership,  and  that 
after  it  was  put  on  the  partnership  did  cause 
the  ceiling  to  be  painted  at  the  expense  of 
from  $12  to  $26.  Soon  afterwards  disagree- 
ments arose  between  the  parties,  and  be- 
fore the  termination  of  the  lease  it  became 
apparent  that  a  dissolution  of  the  partner- 
ship was  unavoidable.  On  the  same  day  each 
of  the  parties  applied  to  the  landlord  for  a 
lease  of  the  premises,  and  the  plaintiff  final- 
ly succeeded  In  obtaining  such  lease  in  his 
individual  name.  The  landlord,  knowing  of 
the  dissension  between  the  parties  and  that 
each  partner  was  desirous  of  obtaining  the 
possession  of  the  premises,  proposed  to  ex- 
ecute a  lease  to  the  one  who  would  pay  the 
largest  rental.  The  plaintiff  offered  a  larger 
rental  than  had  been  contemplated  In  the 
promise  for  the  renewal  of  the  lease,  and  he 
procured  the  lease  in  his  own  name.  Tlie 
landlord  for  hla  further  protection  Inserted 
the  following  provision  In  the  lease  which 
he  executed  to  the  plaintiff:  "It  is  under- 
stood and  agreed  that  the  premises  in  ques- 
tion are  now  occupied  by  John  S.  Reed,  and 
Charles  T.  Knapp,  under  a  written  lease 
from  the  lessor  herein,  which  expires  Decem- 
ber 1,  1908,  said  lease  running  to  John  S. 
Reed   and  Charles  T.   Knapp,   partners   as 
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Reed  ft  Enapp;  and  It  Is  also  understood  by 
the  lessee  hertin  that  said  John  S.  Reed  Is 
claiming  an  oral  extension  of  said  lease  to 
Reed  &  Knapp,  for  a  further  period  from  De- 
cember 1,  1008,  claiming  a  partial  perform- 
ance of  an  agreement  to  extend  said  lease  by 
Tlrtue  of  certain  repairs  which  said  Reed  & 
Knapp  placed  In  said  room.  It  is  wider- 
stood  between  the  lessor  and  the  lessee  here- 
in that  the  lessee,  Knapp,  accepts  this  lease 
with  fall  knowledge  cf  the  above  claim  on 
the  part  of  Reed,  and  accepts  the  same  with 
such  possession  as  he,  the  said  Knapp,  now 
has,  and  at  his  own  expense,  and  in  his 
own  name,  agrees  to  take  such  steps  as  he 
may  deem  proper  to  secure  full  possession 
thereof.  In  event  it  should  be  determined 
by  court  that  there  is  in  existence  a  valid 
oral  lease  to  the  firm  of  Reed  &  Knapp,  then 
this  lease  shall  be  null  and  void,  and  lessor 
shall  not  be  liable  in  damages  to  lessee  by 
reason  of  the  making  hereof." 

1.  It  is  first  contended  in  the  defendant's 
brief  that  the  action  of  forcible  entry  and 
detainer  cannot  be  maintained  unless  the 
relation  of  landlord  and  tenant  exists,  and 
the  case  of  Gles  v.  Storz  Brewing  Co.,  75 
Neb.  C98,  106  N.  W.  775,  is  cited  In  support 
of  that  proposition.  The  first  paragraph  of 
the  syllabus  in  that  case  Is :  "To  authorize 
an  action  for  forcible  entry  and  detainer, 
the  relation  of  landlord  and  tenant  must  be 
established  between  the  plalntifF  and  de- 
fendant at  the  time  the  action  is  Instituted." 
In  that  case  the  plaintiff  was  not  the  owner 
of  the  premises,  and  the  question  raised  was 
whether  the  defendant  was  a  tenant  of  the 
plaintiff  or  o*  the  owner  of  the  premises.  It 
was  recognized  that  that  ■  question  must  be 
determined  as  of  the  time  when  the  action 
was  begun,  and  the  statement  of  the  law  In 
the  syllabus  has  reference  to  the  time  of 
the  existence  of  the  relation.  If  the  plain- 
tiff obtained  the  right  from  the  owner  to 
lease  the  premises,  and  did  lease  them  to  the 
defendant,  and  so  became  the  landlord  of 
the  defendant,  and  he  relied  upon  that  rela- 
tion for  his  right  to  recover  possession,  It 
would  be  necessary  for  the  plaintiff  to  prove 
that  this  condition  existed  at  the  time  this 
action  was  instituted,  and  that  was  the 
thought  that  was  Inaccurately  expressed  In 
the  paragraph  of  the  syllabus  quoted.  It 
was  not  Intended  to  say  that  the  action  of 
forcible  entry  and  detainer  could  not  be  em- 
ployed except  between  landlord  and  tenant 
Sections  1019  and  1020  of  the  Ck)de  expressly 
provide  for  several  distinct  cases  In  which 
the  action  of  forcible  entry  and  detainer 
may  be  prosecuted  and  In  which  the  relation 
of  landlord  and  tenant  does  not  exist.  There 
Is  therefore  no  merit  in  the  contention. 

2.  The  controlling  question  in  this  case  Is 
as  to  the  right  of  partners,  upon  the  dis- 
solution of  a  partnership,  in  the  assets,  priv- 
ileges, and  good  will  of  the  partnership  busi- 
ness.   Tlie  court  Instructed  the  Jury  to  ren- 


der a  verdict  for  the  plaintiff.  If,  therefore, 
there  was  evidence  substantially  conflicting 
uimn  a  material  issue,  it  must  be  considered 
that  that  Issue  is  established  by  the  evidence 
in  favor  of  the  defendant  For  the  purposes 
of  this  lease,  then,  we  must  consider  that 
the  partnership  obtained  the  verbal  agree- 
ment from  the  landlord  to  renew  the  lease 
for  the  further  term  of  three  years  and  to 
renew  the  celling,  upon  the  condition  that 
the  partnership  should  pay  a  part  of  the 
expense  of  renewing  the  ceiling,  and  that  the 
partnership  complied  with  that  condition  at 
the  expense  of  $25.  The  right  to  the  re- 
newal of  the  lease  then  became  a  partnership 
right  It  appears  that  this  right  was  neces- 
sary to  preserve  the  good  will  of  the  busi- 
ness which  is  shown  to  have  been  valuable. 
The  partners  had  concluded  to  dissolve  the 
partnership;  but  they  had  not  separated,  and 
there  had  not  been  any  agreement  between 
them  in  regard  to  the  terms  of  the  dissolu- 
tion and  the  right  to  the  good  will  of  the 
business  and  the  renewal  of  the  lease.  It  Is 
urged  that  this  oral  agreement  to  renew  the 
lease  for  a  term  of  three  years  was  not  valid 
so  that  it  could  be  enforced  as  a  legal  right 
It  appears,  however,  that  the  landlord  re- 
garded it  as  valid  and  was  ready  and  will- 
ing to  renew  the  lease  as  he  had  agreed  to 
do.  It  was  only  because  of  the  trouble  be- 
tween the  parties,  which  enabled  bim  to 
exact  a  higher  rental,  that  the  thought  oc- 
curred to  him  to  do  so.  Under  these  cir- 
cumstances, could  one  of  these  parties  accept 
a  lease  from  the  landlord  for  bis  Indiridual 
use  and  so  obtain  the  good  will  of  the-  busi- 
ness and  exclude  the  other  party? 

The  defendant  offered  to  prove  that  he  es- 
tablished this  business  a  good  many  years 
ago,  and  that  In  1904  he  employed  the  plain- 
tiff, who  had  Just  finished  his  course  in  the 
law  school,  as  clerk,  and  that  later  he  gave 
the  plaintiff  a  share  of  the  profits  of  the 
business  as  compensation  for  his  services, 
and  still  later  took  the  plaintiff  in  partner- 
ship, giving  him  a  third  Interest  in  the  prof- 
its of  the  business,  and,  finally,  formed  a 
partnership  with  the  plaintiff  upon  equal 
ternjs,  and  that  during  all  of  the  time  that 
the  defendant  had  been  in  this  business  he 
had  occupied  the  premises  In  question.  This 
evidence  upon  objection  was  excluded  by  the 
court  In  a  proper  action  to  try  the  rights 
of  these  parties,  such  evidence  would  appear 
to  be  material;  but  In  this  case  it  probably 
was  unnecessary  in  view  of  the  conditions 
shown  by  the  evidence  that  was  received.  It 
appears  that  the  rental  of  the  premises  had 
been  continually  $65  per  month.  The  land- 
lord was  anxious  to  continue  the  tenancy  up- 
on those  terms.  He  proposed  a  renewal  of 
the  lease  for  five  years  and  for  three  years 
at  that  rental.  There  is  no  evidence  that 
the  use  of  the  premises  was  worth  more  than 
that  amount  The  plaintiff  to  procure  this 
renewal  of  the  lease  agreed  with  the  land- 
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lord  upon  the  rental  of  $1,000  a  year,  there- 
by paying  a  bpnus  of  $220  for  the  first  year 
to  obtain  this  advantage.  This  Is  convincing 
evidence  that  the  lease  and  good  will  of  the 
business  were  of  substantial  value.  It  must 
be  conceded  that  equity  would  ordinarily  re- 
quire that  the  partners  should  have  the  ben- 
«&t  of  this  value.  No  doubt  a  court  of  equity 
would  have  secured  this  benefit  for  the  part- 
ners in  a  proper  action  at  the  suit  of  either 
party.  As  an  excuse  for  having  taken  this 
lease  in  his  own  name  to  the  exclusion  of 
the  defendant,  the  plaintiff  urges  that  the  de- 
fendant had  attempted  to  make  a  similar  con- 
tract in  his  own  behalf.  The  defendant  ad- 
mitted this  action  on  his  part,  and  says  that 
because  of  his  having  established  this  busi- 
cess,  and  having  been  the  leading  partner 
while  they  were  together,  he  thought  he  was 
«ntltled  to  this  preference.  If  he  was  mis- 
taken in  this  as  a  matter  of  law,  his  attempt 
to  take  what  belonged  to  both  parties  did  not 
transfer  his  right  In  the  partnership  to  the 
plaintiff.  The  relation  between  partners  is 
one  of  trust  and  confidence,  and  It  Is  always 
held  that  neither  can  take  advantage  of  his 
possession  as  partner  to  the  prejudice  of  the 
partnership  or  any  member  thereof. 

What,  then,  was  the  effect  of  the  action  of 
this  plaintiff  in  taking  this  lease  in  his  own 
name?  This  Is  the  controlling  question  In 
this  case,  and  we  think  that  it  is  well  settled 
T)y  the  authorities.  The  case  of  Mitchell  v. 
Reed,  61  N.  Y.  123,  19  Am.  Rep.  252,  was 
twice  before  the  Court  of  Appeals  of  the 
State  of  New  York,  was  thoroughly  consid- 
«red,  and  reviews  many  of  the  authorities. 
From'  this  case  it  appears  that  there  is  but 
very  little,  if  any,  conflict  In  the  authorities 
upon  the  general  principle  which  must  con- 
trol in  the  case  at  bar.  Upon  Its  first  ap- 
pearance In  that  court  It  was  said  in  the  syl- 
labus:. "A  lease  so  taken  by  one  partner  in 
his  own  name  Inures  to  the  benefit  of  the 
Arm,  and  the  partner  In  whose  name  it  Is 
taken  can  be  required  to  account  to  his  co- 
partners for  its  value.  It  Is  not  material 
that  the  landlord  would  not  have  granted  the 
new  lease  to  the  other  partners  or  to  the 
firm."  The  parties  were  copartners  In  con- 
ducting a  hotel  In  the  city  of  New  York,*  un- 
der several  leases  which  by  their  terms  ex- 
pired May  1,  1871.  The  copartnership  also 
'by  its  terms  expired  at  the  same  time.  Be- 
fore the  term  expired  the  defendant  In  that 
^ase,  "Vithout  any  notice  of  his  intent  to 
apply  therefor,  and  without  the  knowledge 
«f  plaintiff,  procured  renewal  leases.  In  his 
own  name,  of  the  premises  for  terms  com- 
mencing at  the  termination  of  the  partner- 
ship leases  and  of  the  partnership,  which,  up- 
on discovery  thereof  having  been  made  by 
plaintiff,  defendant  claimed  were  his  proper- 
ty exclusively,  and  refused  to  recognize  or 
acknowledge  that  the  partnership  or  plaintiff 
had  any  right  or  Interest  therein."  It  will  be 
noticed  that  the  new  term  began  at  the  ex- 
piration «f  the  partnership  and  the  expira- 


tion of  the  existing  term.  The  plaintiff 
brought  an  action  in  equity  to  have  the  leas- 
es obtained  by  the  defendant  declared  to  have 
been  taken  for  the  partnership,  and  to  have 
It  adjudged  that  the  defendant  held  them  as 
trustee  for  the  partnership.  The  lower  court 
found  that  the  defendant  was  the  sole  own- 
er of  the  leases  executed  to  him,  and  the 
plaintiff  had  no  right,  title,  or  Interest  in 
them.  It  appears  from  the  extract  of  the 
brief  printed  in  the  report  that  the  plaintiff 
contended  that  the  Interest  obtained  in  the 
lease  by  the  defendant  inured  to  the  benefit 
of  the  firm,  and  that  this  right  of  the  plain- 
tiff did  not  depend  upon  whether  the  partner- 
ship had  any  right  to  a  renewal  of  the  lease. 
The  defendant  contended  that  the  lease 
constituted  no  part  of  the  good  will  of  the 
business  of  the  partnership.  The  court  stat- 
ed the  general  rights  of  the  partners  in  these 
words:  "The  relation  of  partners  with  each 
other  Is  one  of  trust  and  confidence.  Eacb 
is  the  general  agent  of  the  firm,  and  Is 
bound  to  act  in  entire  good  faith  to  the  other. 
The  functions,  rights,  and  duties  of  partners 
in  a  great  measure  comprehend  those  both 
of  trustees  and  agents,  and  the  general  rules 
of  law  applicable  to  such  characters  are  ap- 
plicable to  them.  Neither  partner  can.  In 
the  business  and  affairs  of  the  firm,  clandes- 
tinely stipulate  for  a  private  advantage  to 
himself;  he  can  neither  sell  to  nor  buy  from 
the  firm  at  a  concealed  profit  to  himself. 
Every  advantage  which  he  can  obtain  in  the 
business  of  the  firm  must  Inure  to  the  benefit 
of  the  firm."  And  then  stated  the  precise 
question  before  the  court  in  these  words:  "It 
has  been  frequently  held  that  w|)en  one  part- 
ner obtains  the  renewal  of  a  partnership 
lease  secretly,  in  his  own  name,  he  will  be 
held  a  trustee  for  the  firm  as  to  the  renewed 
lease.  It  is  conceded  that  this  is  the  rule 
where  the  partnership  is  for  a  limited  term, 
and  either  partner  takes  a  lease  commencing 
within  the  term;  but  the  contention  is  that 
the  rule  does  not  apply  where  the  lease 
thus  taken  Is  for  a  term  to  commence  after 
the  expiration  of  the  partnership  by  its  own 
limitation,  and  whether  this  contention  is 
well  founded  is  one  of  the  grave  questions 
to  be  determined  upon  this  appeal."  After  a 
full  discussion  of  the  matter,  it  was  deter- 
mined that  the  rule  applied  in  such  a  case. 
Two  opinions  were  written,  both  of  them  In- 
teresting, and,  without  repeating  the  reason- 
ing at  length,  we  will  quote  briefly  a  few  of 
the  principles  announced  in  the  opinions  that 
are  applicable  to  the  case  at  bar:  "It  has 
long  been  settled  by  adjudications  that  gen- 
erally when  one  partner  obtains  the  renewal 
of  a  partnership  lease  secretly,  in  his  own 
name,  he  will  be  held  a  trustee  for  the  firm, 
in  the  renewed  lease,  and,  when  the  rule  U 
otherwise  applicable,  it  matters  not  that  the 
new  lease  Is  upon  different  terms  from  the 
old  one,  or  for  a  larger  rent,  or  that  the 
lessor  would  not  have  leased  to  the  firm. 
The  law  recognizes  the  renewal  of  a  lease  at 
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a  raasonable  expectancy  of  the  tenants  In 
possession,  and  In  many  cases  protects  tbls 
expectancy  as  a  thing  of  value.  •  «  * 
The  principle  which  lies  at  the  foundation  of 
the  decision  of  that  and  all  similar  cases 
must  be  the  one  above  stated,  that  the  de- 
fendants In  possession  took  advantage  of 
their  position  to  procure  the  new  lease,  and 
thus  deprived  the  plaintiff  of  a  benefit  to 
which  he,  with  them,  was  equally  entitled. 

*  *  *  'It  seems  to  be  a  universal  rule  that 
no  one  who  is  In  possession  of  a  lease  or  a 
particular  interest  in  a  lease,  which  lease  Is 
affected  with  any  sort  of  equity  in  behalf  of 
third  persons,  can  renew  the  same  for  his 
own  use  only;  but  such  renewal  must  be  con- 
strued as  a  graft  upon  the  old  stock.'  •  ♦  • 
I  therefore  conclude  that  it  makes  no  differ- 
ence that  these  leases  were  obtained,  for  a 
term  to  commence  after  the  partnership,  by 
its  own  limitation,  was  to  terminate.  I  can 
find  no  authority  holding  that  it  does,  and 
there  is  no  principle  sustaining  the  distinc- 
tion claimed.  The  defendant  was  In  posses- 
sion as  a  member  of  the  firm',  and  the  firm 
owned  the  good  will  for  a  renewal,  which  or- 
dinarily attaches  to  the  possession.  •  •  • 
The  general  rule  Is  so  well  settled  that  it 
would  be  a  waste  of  time  to  refer  to  authori- 
ties. The  text-writers  on  the  law  of  partner- 
ship, without  exception,  assert  the  applicabil- 
ity of  this  rule  of  law  to  partnership  transac- 
tions. •  •  •  The  rule  under  considera- 
tion is  not  confined  to  crown,  church,  or  col- 
lege leases,  but  embraces  those  of  every 
kind.    The  same  principle  appertains  to  all. 

•  •  *  Though  this  is  termed  a  'tenant 
right'  as  between  the  lessee  and  the  landlord, 
that  is  a  mere  phrase.  It  is  a  hope,  an  ex- 
pectation, rather  than  a  right  Such  as  It 
Is,  the  trustee  shall  not  take  it  to  himself; 
but,  if  it  results  In  any  substantial  benefit,  he 
staall  hold  it  for  bis  beneficiary.  *  *  • 
On  principle,  in  many  cases  it  is  of  but  little 
consequence  whether  the  partnership  Is  dis- 
solved or  not  before  the  renewal,  since,  if  the 
former  partners  become  tenants  in  common, 
the  result  is  the  same." 

When  tlie  case  was  in  court  the  second 
time  (84  N.  Y.  556),  an  additional  point  was 
stated  in  the  syllabus,  as  follows:  "The  fact 
that  a  lease  of  premises,  used  by  a  firm  for 
copartnership  purposes,  Is  to  one  of  the  co- 
partners, does  not  authorize  him  to  take  a 
renewal  lease  in  his  own  name  and  for  his 
own  benefit;  and  a  renewal  will  inure  to 
the  benefit  of  the  firm."  The  principal  ques- 
tion determined  upon  this  second  appeal  of 
the  case  was  whether,  in  an  action  brought 
by  the  partners  who  had  been  derived  of 
the  benefit  of  the  lease  by  the  action  of  his 
copartners  in  taking  a  renewal  lease  In  his 
own  name,  the  plaintiff  could  recover  the 
value  of  the  good  will  and  leases  as  a  part 
of  the  damages,  and  the  court  held  that 
these  were  proper  elements  of  damages  In 
such  an  action.  The  following  statements 
of  law  may  be  found  in  the  opinion  of  the 
1S0N.W.-28 


conrt:  "It  is  said  to  be  a  universal  rule  that 
no  one  who  is  In  possession  of  a  lease,  or 
a  particular  Interest  in  a  lease,  which  is 
affected  with  any  sort  of  an  «qulty  in  be- 
half of  third  persons,  can  renew  the  same 
for  his  own  use  only;  but  such  renewiil 
must  be  considered  as  a  graft  npon  the  old 
stock.  •  *  *  That  there  is  such  a  thing 
as  good  will,  which  is  a  matter  of  value  In 
such  a  business,  is  not  to  be  denied;  nor 
that  it  is  a  part  of  the  assets  of  a  copart- 
nership in  that  business.  Doubtless,  some  of 
it,  as  is  suggested  by  the  learned  counsel  for 
the  defendant,  grows  from  satisfaction  of 
customers  with  the  individuals  composing 
the  partnership.  The  manifestation  of  It 
is,  however,  so  much  attached  to  the  place 
at  which  the  business  has  been  done,  as 
that  it  enhances  the  value  of  the  lease  of 
the  place  to  the  partners  Jointly,  or  to  any 
one  of  them.  Hence  it  has  generally  been 
held  that,  where  a  lease  is  partnership  prop- 
erty, the  good  will  of  the  business  enters 
into  the  value  of  the  tease,  and  affects  the 
amount  of  the  purchase  price.  The  good 
will  of  the  business  of  the  testator  and  the 
defendant  was  a  valuable  matter  in  which 
they  had  a  Joint  interest — It  was  a  part  of 
their  joint  property.  There  could  be  no  Just 
and  equable  division  thereof  between  tbera 
without  each  got  his  share  thereof.  If  his 
share  was  to  be  had  by  a  sale  of  the  Joint 
assets,  that  good  will  must  then  be  sold,  or 
he  would  not  have  his  share,  and  to  reach 
its  full  value  It  must  go  with  the  lease  of 
the  place."  The  court  then  holds  that  the 
renewed  lease  for  the  term  which  carried 
the  good  will  of  the  business  with  it  ought 
to  have  been  sold  to  the  highest  bidder,  the 
partners  being  allowed  to  bid,  and  the  court 
then  used  this  language:  "This  Is  criticised, 
for  that  this  suit  proceeds  on  the  ground 
tliat  the  defendant  had  no  right  to  obtain 
the  leases  to  himself  to  the  exclusion  of  the 
testator,  and  that,  if  that  ground  be  well 
taken,  he  would  have  no  right  to  bid  at  the 
sale.  Manifestly  there  is  a  difference  be- 
tween acquiring  the  leases  from  the  land- 
lord privily,  to  the  wrong  and  harm  of  the 
cotenant  and  copartner,  and  publicly  bid- 
ding at  a  Judicial  sale  of  them  with  the 
sanction  of  the  court,  and  on  no  more  than 
equal  terms  with  all  others  interested. 
*  *  *  It  is  claimed  that  the  good  will 
went  with  the  sale  and  transfer  of  the  prop- 
erty of  the  parties  other  than  the  leases. 
Grant  that  it  is  so.  That  does  not  preclude 
the  plaintiff  from  an  inquiry  of  what  would 
have  been  its  value  had  the  leases  accom- 
I>anied  the  rest  of  the  property." 

We  will  not  extend  this  opinion  to  refer 
to  more  than  one  other  case  of  the  many 
cited  Justifying  this  conclusion  of  the  court. 
In  Johnson's  Appeal,  115  Pa.  129,  8  Atl.  3ti,- 
2  Am.  St  Rep.  530,  the  law  Is  declared  in 
the  syllabus  as  follows:  "A  tenant's  right 
of  renewal,  although  It  may  not  be  enforce- 
able against  the  will  of  the  landlord,  ia  a 
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property  or  asset,  Incident  to  an  existing 
lease.  Wben  a  lease  Is  held  by  a  partner- 
ship, the  chance  or  opportunity  of  renewal 
Is  In  itself  a  distinct  asset  of  the  partner- 
ship, in  which  all  the  partners  have  an  In- 
terest. One  partner  In  a  firm  cannot  there- 
fore take  a  new  lease,  or  a  renewal  of  an 
existing  one  of  the  firm,  In  his  own  name, 
or  for  his  own  benefit,  without  being  liable 
to  account  for  it  to  the  partnership.  The 
dissolution  of  a  partnership  does  not  annul 
or  change  the  relation  of  former  partners 
in  relation  to  the  right  of  the  renewal  of  a 
partnership  lease.  After  the  dissolution, 
the  original  leases  remain  partnership  prop- 
erty, for  the  purpose  of  liquidation.  The  ob- 
ligation of  each  partner  to  deal  with  them, 
not  for  his  Individual  benefit,  but  for  the 
common  or  Joint  interest,  remains.  Where, 
after  the  dissolution  of  a  partnership,  one 
of  the  partners  secures  for  himself,  without 
the  permission  of  his  copartner,  a  renewal 
of  the  premises  in  which  the  business  of  the 
partnership  had  been  carried  on,  he  will  be 
compelled  to  account  for  the  value  of  this 
renewal,  in  a  settlement  of  the  partnership 
business.  If  the  parties  fall  to  agree  as  to 
its  value,  it  will  be  fixed  by  a  master."  It 
follows  then  that  this  new  lease  which  the 
plaintiff  took  for  these  premises  Inured  to 
the  benefit  of  the  partnership.  A  lease  and 
possession  constitute  an  Interest  in  real  es- 
tate. This  was  an  equitable  Interest  and 
gave  the  right  of  possession  of  the  premises 
to  both  partners  equally.  Neither  party 
could  summarily  remove  the  other  until 
these  rights  were  adjudicated.  They  were 
partnership  rights  which  are  always  held 
to  be  cognizable  in  a  court  of  equity. 

And,  again,  an  action  of  forcible  entry  and 
detainer  is  a  possessory  action.  The  court 
must  determine  whether  the  plaintiff  had 
the  right  to  possession  of  the  premises  and 
to  exclude  the  defendant  therefrom,  in 
Dawson  v.  Dawson,  17  Neb.  671,  24  N.  W. 
339,  which  was  an  action  of  forcible  entry 
and  detainer,  this  court  said:  "To  maintain 
that  action  the  contest  is  limited  to  the  na- 
ked right  of  possession  of  the  premises.  If 
the  testimony  shows  that  the  defendant  has 
an  equitable  interest  in  the  premises,  one 
that  can  be  protected  only  by  a  court  of 
equity,  the  action  will  not  lie."  The  rule 
is  that  a  Justice  of  the  peace  has  no  Juris- 
dtrtion  to  adjudicate  a  right  of  possession' 
that  depends  apon  an  equitable  interest  In 
the  premises.  This  renewal  lease  being  In 
equity  the  property  of  both  parties,  one  par- 
ty has  as  much  right  to  possession  as  the 
other.  A  Justice  of  the  peace  cannot  par- 
tition the  matter  and  assign  the  lease  to  ei- 
ther party;  he  cannot  authorize  a  sale  of 
the  lease  allowing  these  partners,  If  they 
desire,  to  bid  at  the  sale  as  a  court  of  equity 
might  do,  nor  apply  In  any  way  the  general 
principles  of  equity  to  an  adjustment  of  the 


controversy  between  the  parties.  In  all  of 
the  cases  cited,  the  actions  were  in  equity  to 
settle  the  rights  of  the  contending  parties. 
It  Is  donbtful  whether  a  case  can  be  founa 
where  it  was  attempted  to  adjudicate  such 
a  qnestion  as  was  here  presented  in  an  ac- 
tion of  forcible  entry  and  detainer.  The 
reason  for  this  is  plain.  It  is  not  necessary 
that  a  defendant  should  be  able  to  establisli 
by  a  preponderance  of  the  evidence  an  equi- 
table right  to  the  possession  of  the  prem- 
ises in  order  to  defeat  the  summary  process 
of  forcible  entry  and  detainer.  A  Justice  of 
the  peace  cannot  weigh  and  determine  such 
evidence.  It  la  sufficient  if  the  defendant 
shows  that  he  has  in  good  faith  an  equitable 
claim  of  right  of  possession  which  It  is  the 
province  of  a  court  of  equity  to  determine 
and  which  Is  necessary  to  determine  in  or- 
der to  adjudicate  the  right  of  possession.  If 
the  justice  of  the  peace  was  without  Jurisdic- 
tion, the  district  court  could  not  obtain  Ju- 
risdiction oy  appeal. 

The  Judgment  of  the  district  court  Is 
therefore  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


RYE  V.  NEW  YORK  UPE  INS.  CO. 

(No.  16381.) 

(Supreme  C!onrt  of  Nebradca.    March  16, 1911.) 

(Byllaiu$  ly  <A«  Court.) 

1.  Affeal  and  Erbob  (!  640*)— Record— Er- 
BOB  IN  Tbansceipt— Effect. 

A  clerical  or  typographical  error  in  a 
transcript  bronght  here  on  appeal  from  the  dis- 
trict court,  which  is  clearly  shown  to  be  such, 
will  not  deprive  the  parties  of  a  hearing  of 
the  appeal  upon  its  merits, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2788;    Dec.  Dig.  §  &40.*] 

2.  Insurance  (8  146*)  —  Contbacts  —  Con- 
struction. 

Where  there  is  no  uncertainty  aa  to  the 
meaning  of  an  insurance  contract  and  the  same 
is  le^al  and  not  against  public  policy,  it  will  be 
enforced  aa  made. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Dec.  Dig.  8  146. •] 

3.  INSURANCB  (8  367*)— 'LlFK  Insdbanoe  — 

Right  to  Extended  Insurance. 

Terms  of  the  life  insurance  contract  ia 
question  stated  in  the  opinion,  and  held  that, 
the  assured  having  borrowed  from  the  company 
the  full  amount  of  reserve  accredited  to  the 
policy  shortly  before  his  death,  there  was  no 
fund  in  the  hands  of  the  company  to  pay  for 
continued  insurance,  and  the  assured  having 
failed  to  pay  his  annual  premium  when  due, 
and  for  more  than  30  days  thereafter,  the  pol- 
icy could  not  be  enforced. 

[Ed.   Note. — For   other  cases,   see   Insurance, 
Cent.  Dig.  81  935,  938;    Dec.  Dig.  8  367.*I 

4.  Insurance  (S  351*)— Life  Insurance— For- 
feiture fob  Nonpayment  of  Preuiuus  — 
Necessitt  for  Notice  to  Polict  Holder. 

"Insurance  business  transacted  in  this  state 
by  a  New  York  insurance  company  without 
any  provision  that  the  New  York  laws  shall 
govern  ia  not  subject  to  the  pioviaions  of  the 
New  York  statute  requiring  a  notice  to  be  mail- 
ed to  the  policy  holder  in  that  state  as  a  con- 
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dition  of  forfeitnre  for  nonpayment  of  premi- 
ums." McElroT  T.  Metropolitan  Ins.  Co.,  84 
Neb.  866y  122  N.  W.  27,  23  L.  B,  A.  (N.  S.) 
968. 

[Ed.  Note.— For  other  catea,  see  Insniance, 
Cent  Dig.  §  894;   Dec.  Dig.  i  351.«] 

Appeal  from  District  Court,  Sheridan  Coun- 
ty;   Westover,  Judge. 

Action  by  Ducy  Belle  Rye  against  the  New 
York  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

James  H.  Mcintosh  and  Albert  W.  Crites, 
for  appellant  A.  M.  Morrlssey  and  Allen  G. 
Flstier,  for  appellee. 

BARNES,  J.  Action  by  the  beneficiary 
named  in  a  life  Insurance  policy  to  recover 
the  sum  named  therein  on  account  of  the 
death  of  the  assured.  At  the  close  of  the 
evidence  the  district  court  directed  the  Jury 
to  return  a  verdict  for  the  plaintiff,  which 
■was  done.  Judgment  was  rendered  upon  the 
verdict.  The  defendant  excepted  and  has 
brought  the  case  here  by  apiieal. 

Plaintiff  contended  at  the  hearing  that 
this  court  has  no  jurisdiction  to  consider  the 
errors  complained  of  because  the  record  does 
not  contain  a  true  transcript  of  the  plead- 
ings on  which  the  cause  was  tried  in  the  dis- 
trict court. 

It  appears  that  in  the  plaintiff's  petition 
the  date  of  the  policj'  in  question  was  al- 
leged as  of  June  13,  1898.  This  was  clearly  a 
clerical  or  typographical  error,  as  we  shall 
presently  see.  When  the  defendant  prepared 
its  answer,  that  mistalie  was  not  noticed, 
and,  following  certain  denials.  It  was  stated 
therein:  "It  is  true  that  on  the  ISth  day  of 
June,  1898,  the  defendant  insured  the  life  of 
said  Henry  H.  Rye  for  the  benefit  of  the  plain- 
tiff, and  the  defendant  alleges  that  said  insur- 
ance was  evidenced  by  policy  No.  958680,  and 
that  the  consideration  therefor  was  the  sum 
of  $290.70,  the  receipt  of  which  was  acknowl- 
edged by  the  terms  of  said  policy,  and  the 
payment  of  a  like  sum  on  the  13th  day  of 
June  in  every  year  during  the  continuance  of 
said  policy  until  20  full  years'  premiums 
should  be  paid."  When  the  transcript  was 
filed  In  this  court,  it  showed  the  date  of  the 
policy  as  June  13,  1899,  instead  of  June  13, 
1898.  Such  proceedings  were  subsequently 
liad  that  the  defendant  was  j)ermitted  to  file 
a  corrected  transcript,  which  It  has  done,  and 
therefore  we  proceed  to  determine  the  appeal 
upon  its  merits. 

Plaintiffs  next  contention  Is  that  the  de- 
fendant's assignments  of  error  should  not  be 
considered  because  her  action  is  based  on  a 
policy  issued  to  the  assured  June  13,  1898, 
and  not  on  the  one  contained  in  the  bill  of 
exceptions.  In  the  face  of  the  record  this 
contention  is  absurd,  and  if  it  were  true  the 
judgment  would  have  to  be  reversed,  for  the 
plaintiff  produced  no   evidence  showing,   or 


tending  to  show,  that  the  defendant  ever  is- 
sued any  other  policy  on  the  life  of  the  as- 
sured than  the  one  contained  in  the  record. 
That  policy  is  numbered  958680,  and  Is  shown 
by  competent  proof  to  be  •  the  only  policy 
which  he  ever  obtained  from  the  defendant 
company.  The  record  contains  no  evidence 
of  the  terms  or  conditions  of  any  other  pol- 
icy, and  we  therefore  conclude,  as  a  matter 
of  fact,  that  this  action  and  the  defense 
thereto  are  both  based  upon  policy  numbered 
958680,  and  none  other. 

This  brings  us  to  the  consideration  of  the 
defendant's  contention  that  the  district  court 
erred  in  directing  the  Jury  to  return  a  ver- 
dict for  the  plaintiff.  It  appears  that  on  the 
13th  day  of  June,  1899,  the  defendant  in- 
sured the  life  of  Henry  H.  Bye,  who  was 
the  plaintltTs  former  husband,  by  the  policy 
contained  in  the  record,  and  that  plaintiff 
was  named  therein  as  his  beneficiary;  that 
the  annual  premiums  which  the  assured 
agreed  to  i)ay  fell  due  on  the  13th  of  June 
each  succeeding  year  thereafter  to  and  in- 
cluding the  year  1919 ;  that  the  assured  paid 
the  annual  premiums  thereon  to  and  includ- 
ing the  one  which  fell  due  on  the  13th  day 
of  June,  1905.  This  continued  the  policy  In 
force  to  the  13th  day  of  June,  1906,  and  for 
an  additional  30  days  thereafter,  as  provid- 
ed by  the  terms  of  that  instrument  It  fur- 
ther appears,  without  question,  that  In  the 
mouth  of  January,  1906,  plaintiff  and  the 
assured  borrowed  of  the  defendant  the  en- 
tire amount  of  the  reserve  which  had  ac- 
crued and  would  accrue  thereon  up  to  the 
time  of  the  payment  of  the  next  annual  pre- 
mium ;  that  when  that  payment  became  due 
the  assured  failed,  refused,  and  neglected  to 
pay  the  same  at  that  time  or  within  30  days 
thereafter;  that  while  in  default  of  such 
payment,  and  on  the  15th  day  of  July,  1906, 
the  assured  was  fatally  injured;  and  that 
he  died  on  the  25th  day  of  that  month.  The 
policy  in  question  provides  that:  "If  any 
premium  or  Interest  is  not  duly  paid,  and  If 
there  Is  any  Indebtedness  to  the  company, 
this  policy  will  be  Indorsed  for  such  amount 
of  paid-up  insurance  as  any  excess  of  the  re- 
serve held  by  the  company  over  such  indebt- 
edness will  purchase  according  to  the  com- 
pany's present  published  table  of  single  pre- 
miums, upon  written  request  therefor  within 
six  months  from  the  date  to  which  premiums 
were  duly  paid.  Such  paid-up  Insurance 
shall  be  payable  either  if  the  insured  shall 
die  before  the  termination  of  the  endowment 
period,  or  if  the  Insured  shall  then  be  liv- 
ing; or,  if  no  such  request  is  made,  an  in- 
surance equal  to  the  net  amount  that  would 
at  that  time  be  payable  under  this  policy  as 
a  death  claim,  will  automatically  continue 
for  as  long  a  period  of  time  as  any  excess  of 
the  reserve  held  by  the  company  over  such 
Indebtedness  will  pay  for  as  a  single  premi- 
um   for  term   insurance,   according   to   the 
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conqwny^  preeent  pabllalied  ratee,  and  no 
longer;  but,  if  snch  excess  of  reserve,  ap- 
plied as  a  single  premium  for  term  insur- 
ance, be  more  than  sufficient  to  continue  the 
insurance  to  the  end  of  the  endowment  pe- 
riod, and  if  the  Insured  surviTes  that  period, 
the  remainder  shall  be  paid  in  cash  at  the 
end  of  said  period." 

It  is  conceded  that  the  plaintiff  and  the 
assured,  in  January,  1906,  borrowed  of  the 
defendant  the  entire  amount  of  the  reserve 
accredited  to  their  policy,  and  therefore 
when  their  default  occurred,  and  their  poli- 
cy lapsed  for  nonpayment  of  premiums,  there 
was  no  reserve  fund  In  excess  of  their  in- 
debtedness with  which  to  purchase  addition- 
al insurance  of  any  kind  or  continue  the  pol- 
icy in  force. 

It  is  claimed,  however,  that  at  the  death 
of  the  assured  there  was  a  surplus  or  profit, 
to  the  credit  of  the  policy,  which  continued 
it  in  force,  and  therefore  the  plaintiff  was 
entitled  to  a  Judgment  for  the  full  amount 
named  therein.  The  policy  provides  In  ex- 
press terms :  "If  the  insured  is  living  on  the 
thirteenth  day  of  June,  nineteen  hundred  and 
nineteen,  which  is  the  end  of  the  twenty- 
year  accumulation  period  of  this  policy,  and 
if  the  premiums  have  been  duly  paid  to  that 
date  and  not  otherwise,  the  company  wUl  ap- 
portion to  the  insured  his  share  of  the  ac- 
cumulated profits."  It  appears  that  no  sur- 
plus or  profits  could  be  ascertained  or  cred- 
ited to  this  policy  until  the  date  of  its  ma- 
turity, which  is  the  13tb  day  of  June,  1919. 
Therefore  plaintiffs  claim  to  additional  in- 
surance upon  this  ground  must  fall. 

Finally,  it  la  plaintiff's  contention  that 
there  could  be  no  forfeiture  of  the  policy  un- 
til after  notice  of  the  company's  Intention  to 
forfeit  the  same,  and  to  support  that  con- 
tention a  certified  copy  of  the  laws  of  the 
state  of  Mew  York,  passed  in  the  year  1892, 
providing  for  such  notice,  was  offered  in  ev- 
idence. The  defendant,  however,  introduced 
in  evidence  that  law  as  amended  in  1898, 
which  provides  that  such  notice  shall  only 
apply  to  policies  Issued  to  persons  residing 
in  that  state.  The  policy  contains  no  provi- 
sion requiring  such  notice,  but  by  its  terms 
is  automatically  forfeited  for  nonpayment  of 
premiums.  The  law  invoked  by  the  plaintiff 
having  no  extraterritorial  force,  this  conten- 
tion cannot  be  sustained.  McElroy  v.  Metro- 
politan Ins.  Co.,  84  Neb.  866,  122  N.  W.  27, 
23  L.  R.  A.  (N.  S.)  968. 

It  seems  clear  from  the  record  that  the 
policy  lapsed  on  the  13th  day  of  June,  1906, 
for  the  nonpayment  of  premiums ;  that  when 
it  lapsed  there  was  an  indebtedness  to  the 
company  of  $1,365 ;  that  the  insurance  bene- 
fits provided  for  in  case  of  lapse  were  paid 
up  or  automatically  continued  Insurance  for 
such  amount  or  time  as  the  excess  of  the  re- 
serve at  the  time  of  the  lapse  over  the  in- 
debtedness would  purchase.    The  reserve  at 


the  time  of  lapse  was  $1^65,  and  precisely 
equaled  the  Indebtedness  of  the  assured  to 
the  company  at  that  time.  It  appears  from 
the  record  and  the  evidence,  as  it  stood  at 
the  end  of  the  trial,  that  there  was  no  in- 
surance on  the  life  of  the  assured  at  the  time 
of  his  death,  and  therefore  the  trial  court 
erred  in  instructing  the  Jury  to  return  a  ver- 
dict for  the  plaintiff.  Where  there  Is  no  un- 
certainty  as  to  the  meaning  of  an  insurance 
contract,  and  the  same  is  legal  and  not 
against  public  policy,  it  must  be  enforced  as 
made.  Imperial  Fire  Ins.  Co.  v.  Coos  Coun- 
ty, 151  U.  S.  452,  14  Sup.  Cfc  379,  88  I*  Ed. 
231;  Swarts  v.  Siegd,  117  Fed.  IS,  M  C.  G. 
A.  399;  Dwight  v.  Oermania  Life  Ins.  Co., 
103  N.  Y.  341,  8  N.  E.  654,  57  Am.  Rep.  729. 

For  the  foregoing  reasons,  the  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings. 

Reversed  and  remanded. 


DOOMTTLB  T.  CALLBNDER.    (No.  16,330.) 
(Supreme  Court  of  Nebraska.    March  16,  1911.) 

(ByUalnu  iy  the  Court.) 

1.  CORTBACTS    (U    10,    57*)— CtoWSIDEBATION— 

Mutuality. 

Where  a  retail  merchant  enters  into  a 
contract  with  an  advertising  agency,  which  pro- 
vides that  the  agency  is  to  send  to  the  mer- 
chant, weekly  for  a  period  of  one  year,  one  cut 
of  a  prescribed  size,  and  copy  of  reading  matter 
for  use  with  each  of  said  cats,  both  the  cut 
and  the  reading  matter  to  be  such  as  the  ad- 
vertising agency  in  its  judgment  thinks  best  to 
advertise  the  business  of  such  merchant,  for 
which  the  merchant  is  to  pay  a  specified  sum 
for  each  cut  at  a  certain  time,  such  contract 
is  not  void  for  lack  of  consideration,  nor  for 
want  of  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  21-40,  345;  Dec.  Dig.  H  10,  5j.*] 

2.  Damages  (J  120*)— Bbkaoh  of  Contbact— 
Measube  of  Dauaoes. 

And  where  such  merchant  continues  to  re- 
ceive the  cuts  and  reading  matter  specified  in 
said  contract  without  objection  or  complaint  for 
a  period  of  four  months,  and  makes  payment 
therefor,  and  then  declines  to  continue  the  con- 
tract upon  the  sole  ground  that  he  has  gone  out 
of  bnsinesa  and  does  not  need  any  more  cuts, 
he  is  liable  to  such  agency  for  its  damages  sus- 
tained by  reason  of  such  breach  of  the  contract. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  291-305;   Dec.  Dig.  i  120.*] 

3.  Damages  (J  120*)- Bbeaoh  of  Contbact— 
Measube  of  Damages. 

And  in  such  a  case  the  measure  of  damages 
would  be  the  contract  price,  less  whatever  it 
would  thereafter  have  cost  such  agency  to  com- 
plete the  contract. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  291-505;   Dec.  Dig.  i  120.*] 

Appeal  from  District  Court,  York  County; 
Corcoran,  Judge. 

Action  by  Roilin  Edson  Doolittle  against 
Charles  B.  Callender.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re> 
manded. 
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France  ft  France,  for  appellant     W.  H 
Klrkpatrlck  and  G.  M.  Spurlock,  for  appel- 
lee. 

FAWCEJTT,  J.  Plaintiff  bronght  suit  to 
recover  an  unpaid  balance  upon  the  follow- 
ing  contract: 

"The  Art  League,  Cut  Makers,  656  Broad- 

■way.  New  York.     No.  2,541.     Book  ■ — , 

A  Series.  Any  arrangement  made  with  rep- 
reflentatlve  mnst  be  specified  plainly  on  this 
order. 

"Gentlemen:  Send  one  cut  (about  2  In.  by 
2  in.,  your  A  series)  and  copy  of  reading 
matter  per  week  to  use  in  this  city  only, 
both  such  as  you  think  best  to  advertise  the 
grocery  business,  for  one  year  and  after  that 
until  further  notice.  I  will  pay  you  fifty-five 
cents  for  each  cut,  at  the  end  of  the  quarter 
they  are  sent.  In  consideration  of  above, 
this  exclusive  right  is  given.  The  Art 
league  agrees,  upon  accepting  this,  not  to 
send  any  of  the  cuts  sent  under  this  agree- 
ment to  any  one  else  in  the  city  mentioned, 
during  the  time. 

"Dated,  The  Art  League,  Nov.  10,  1905. 
Per  Job.  P.  Taylor. 

"C.  E.  Callender.    [Name.] 
"York,  Nebr.     [Address.]" 

Defendant  prevailed,  and  plaintiff  appeals. 

"Within  a  few  days  after  the  execution  of 
the  above  contract,  plaintiff  began  mailing, 
weekly,  to  the  defendant  the  cuts  and  read- 
In«c  matter  called  for  by  the  contract,  and 
defendant  continued  to  receive  them  with- 
out objection  or  complaint  of  any  kind  until 
February  6th  following,  when  he  wrote 
plaintiff,  acknowledging  receipt  of  a  state- 
ment, and  stating,  "And  before  remitting  for 
same  would  ask  how  much  I  must  remit, 
and  yon  discontinue  after  10th  this  month. 
I  do  not  need  any  more  of  them  and  shall 
not  after  that  date.  It  Is  not  necessary  to 
say  why,  except  that  It  is  not  to  use  some- 
thing else  instead."  To  this  plaintiff  re- 
plied February  15th,  stating  that  he  could 
not  afford  to  cancel  the  contract  for  any- 
thing less  than  10  per  cent,  from  the  con- 
tract price.  Plaintiff  continued  to  mail  the 
cuts  and  defendant  to  receive  them  without 
objection  until  the  30th  of  March,  when  de- 
fendant again  wrote  plaintiff,  stating,  "I  am 
now  out  of  business  and  need  no  more  cuts. 
Discontinue  sending  them.  I  have  paid  for 
them  to  April  Ist"  Plaintiff  continued 
thereafter  to  mail  the  cuts  and  reading  mat- 
ter until  the  end  of  the  year;  defendant 
refusing  to  take  them  from  the  post  office. 
There  is  an  entire  absence  of  evidence  to 
show  that  defendant  ever  at  any  time  com- 
plained to  plaintiff  that  the  cuts  and  read- 
ing matter  were  not  according  to  the  con- 
tract, or  assigned  any  other  reason  for  his 
failure  to  comply  with  his  contract  than  the 
one  stated  In  his  letter  of  March  SOtb  that 
he  was  then  out  of  business  and  did  not 


need  any  more  cuts.  In  addition  to  that; 
defendant  recognized  the  contract,  and  hla 
obligation  thereunder,  by  paying  for  the  cuts 
which,  he  says,  he  received  during  the  four 
months  prior  to  his  going  out  of  business. 
In  the  light  of  these  facts  defendant  should 
not  now  be  permitted  to  say  that  the  cuts 
were  of  no  value  to  him,  nor  that  they  were 
not  made  in  every  respect  as  provided  for 
by  the  contract,  nor  that  he  made  the  pay- 
ment referred  to  "in  reliance  upon  plaintiff 
that  he  would  thereafter  more  fully  perform 
the  terms  of  said  Instrument  on  bis  part  to 
be  performed." 

We  do  not  think  the  contract  was  void  for 
lack  of  consideration,  or  for  want  of  mutu- 
ality, as  urged  by  defendant.  The  considera- 
tion on  the  part  of  plaintiff  was  that  he 
would  furnish  one  cut  a  week  and  copy  of 
reading  matter,  both  such  as  he  might  think 
beet  to  advertise  defendant's  grocery  busi- 
ness. For  that  defendant  agreed  to  pay  55 
cents  for  each  cut  at  the  end  of  the  quarter 
in  which  they  were  sent.  We  think  the 
promise  of  each  was  a  sufficient  considera- 
tion for  the  promise  of  the  other,  and  that 
there  was  no  lack  of  consideration  on  either 
side.  The  fact  that  the  contract  provided 
that  both  the  design  of  the  cut  and  the 
wording  of  the  reading  matter  were  to  be 
such  as  plaintiff  might  think  best  did  not 
render  the  contract  void.  Plaintiff  was  in  the 
advertising  business,  making  a  specialty  of 
furnishing  this  kind  of  cuts  and  of  reading 
matter  to  accompany  the  same,  and,  If  de- 
fendant saw  fit  to  make  a  contract  to  take 
cuts  and  reading  matter  for  a  year  and  to 
leave  the  design  of  the  cuts  and  the  wording 
of  the  reading  matter  to  plaintiff's  Judgment, 
that  was  defendant's  own  concern.  It  may 
have  been  a  departure  In  advertising  for  a 
business  man  in  the  city  of  York.  It  may 
have  been  an  experiment,  so  to  speak,  but 
many  a  business  man  has  greatly  Improved 
his  business  by  departing  from  the  beaten 
path.  Such  departure  has  often  led  to  for- 
tune; and  the  fact  that  defendant  saw  fit  to 
make  such  a  departure  In  the  present  case 
cannot  I>e  Imputed  to  plaintiff  as  fraud.  The 
fact  that,  if  plaintiff  failed  to  send  the  cuts 
and  reading  matter  as  agreed,  defendant 
might  have  some  difficulty  In  making  proof 
of  his  damages  sustained  by  reason  thereof, 
will  not  avoid  the  contract.  Many  such  cas- 
es arise,  but  we  are  not  aware  that  it  has 
ever  been  held  that  for  such  a  reason  alone 
a  contract  wUl  be  held  void.  The  contract 
Is  fair  upon  Its  face,  was  entered  into  by 
defendant  without  undue  influence  on  plain- 
tiffs part,  was  subsequently  recognized  by 
defendant  for  more  than  four  months  by  the 
receipt  of  the  cuts  without  complaint,  and 
by  payment  therefor.  Plaintiff  was  at  all 
times  ready  to  perform  his  part  of  the  con- 
tract, and  we  are  unable  to  discover  from 
the  record  betote  na  any  good  reason  why 
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defendant  should  not  re^ond  In  damagee 
for  his  refusal  to  perform  his  part 

The  evidence  Is  conflicting  as  to  bow  many 
cuts  defendant  had  received  at  the  time  be 
wrote  his  letter  of  March  30tb.  Defendant 
testified  that  be  bad  only  received  16.  Plain- 
tiff testified  that  be  began  sendhig  the  cuts 
on  or  about  November  15th,  and  that  be 
sent  one  every  week.  If  that  be  true,  then 
plaintiff  had  mailed  20  cuts  before  defend- 
ant wrote  his  letter  of  March  30th.  Possibly 
the  twentieth  cut  had  not  yet  reached  York, 
but  it  undoubtedly  reached  there  before 
plaintiff  received  defendant's  letter.  Under 
the  contract  20  cuts  would  be  worth  $11. 
Defendant  had  only  remitted  $S.25,  so  tbat 
he  did  not  remit  enough  to  pay  for  the  cuts 
which  bad  been  shipped  before  his  termina- 
tion of  the  contract,  if  bis  letter  of  March 
30th  is  to  be  construed  as  such  termination. 
Plaintiff,,  also  testified  that  he  received  no- 
tice from  the  postal  authorities  about  April 
12,  1906.  that  defendant  was  refusing  to  take 
the  cuts  from  the  office,  and  that  at  that 
time  he  had  expended  all  that  was  necessary 
to  expend  to  fill  the  order  for  the  entire 
.vear,  except  the  sum  of  $3.60,  and  that  there- 
fore the  difference  between  this  $3.60  and 
the  contract  price  for  the  full  year  would 
be  the  amount  of  plaintiff's  damace  for  de- 
fendant's breach  of  the  contract  This 
would  seem  to  be  a  fair  adjustment  of  the 
difference  between  the  parties,  and  we  think 
that,  under  the  evidence  in  the  record  be- 
fore us,  plaintiff  should  have  recovered  that 
n  mount 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  case  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

liETTON,  X,  not  sitting. 


ABBOTT  T.  CHICAGO.  B.  ft  Q.  R.  CO. 

(No.  10,205.) 
(Sopteme  Court  of  Nebraska.    March  16,  1011.) 

(SyVabut  by  the  Court.) 

1.  Railboads  (I  481*)— Fire— Actions  —  Ad- 
iiissiBiuTT  of  Evidence. 

Id  an  action  against  a  railiray  company 
for  negligently  causing  or  permitting  fire  to  es- 
cape from  its  locomotives,  evidence  to  the  ef- 
fect that  the  coal  used  therein  burned  slowly 
and  retained  fire  for  a  considerable  length  of 
time  is  relevant  and  material. 

[Ed.   Note. — For  other   cases,   see   Railroads, 
Dec.  Dig.  §  481.*] 

2.  Railboads  (|  481*)  —  Fibb— Actions— Ad- 
missibility OK  Evidence. 

In  an  action  of  that  character,  \rbere  the 
particular  engine  which  caused  the  fire  cannot 
be  fully  identified,  evidence  that  about  the  time 
of  the  injury  sparks  and  burning  coals  were  fre- 
quently discharged  from  the  defendant's  en- 
gines while  they  were  passing  the  plaintiff's 
property  upon   previous  occasions,   is   relevant 


and  competent  as  tending  to  show  habitual  neg- 
ligence, and  to  make  it  probable  that  the  i>la!n- 
tiff's  injury  proceeded  from  the  same  quarter : 
but  If  the  engine  which  emitted  the  fire  is  fully 
identified,  evidence  as  to  the  condition  or  con- 
duct of  other  engines  is  irrelevant  and  imma- 
teriah 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  f|  1710-1723;   Dec.  Dig.  i  481.*] 

3.  Railsoads  (I  481*)  —  FiBB— Actions— Ad- 

lUSSIBILITT   OF   EVIDENCE. 

In  the  trial  of  a  case  involving  the  al- 
leged negligent  setting  out  a  fire  by  a  railway 
company,  if  the  charge  is  general  and  no  at- 
tempt Is  made  to  compel  the  pleader  to  state 
the  particular  engine  responsible  for  the  fire, 
and  no  request  is  made  to  require  the  plaintiff 
to  marshal  his  evidence  so  as  to  develop  wheth- 
er he  depends  upon  proof  that  a  particular  en- 
gine or  an  engine  which  he  cannot  identify 
emitted  the  fire,  the  court  may  permit  evidence 
to  be  received  to  show  that  about  tbe  time  of 
the  injury  the  defendant's  engines,  while  pass- 
ing near  the  plaintiff's  property,  frequently 
emitted  sparks  and  coals  of  fire  which  lodged 
on  or  about  said  buildings,  or  so  far  distant 
from  the  railway  track  as  that  property  was 
situated  therefrom. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1710-1723;   Dec.  Dig.  f  481.*] 

4.  Tbial  (S  83*)— Reception  of  Evidencb— 
Objections. 

In  that  event,  an  objection  that  no  proper 
fonndntion  has  been  laid  for  the  introduction  of 
the  evidence  is  not  sufficient  to  challenge  the  tri- 
al court's  attention  to  tbe  contention  that  the 
plaintiff  has  not  introduced  evidence  tending  to 
show  that  an  unknown  engine  caused  the  fire. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  83.*] 

5.  Railroads    ({    482*)— Fibb— Actions— Ad- 
missibility OF  Evidence. 

"In  an  action  for  damages  for  negligently 
setting  out  a  fire,  the  origin  of  the  fire  may  be 
proved  by  circumstantial  evidence."  Kearney 
County  V.  Chicago,  B.  ft  Q.  R.  Co.,  76  Neb.  861, 
108  N.  W.  131. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1731;   Dec.  Dig.  |  482.*] 

Appeal  from  District  Court,  Custer  Coun- 
ty; Hostetler,  Judge. 

Action  by  George  W.  Abbott  against  tbe 
Chicago,  Burlington  &  Qulncy  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jas.  E.  Kelby,  H.  F.  Rose,  and  Frank  E. 
Bishop,  for  appellant  C.  H.  Holcomb  and 
S.  A.  Holcomb,  for  appellee. 

ROOT,  J.  This  is  an  action  to  recover 
damages  for  the  loss  of  a  bam  and  several 
outbuildings  destroyed  by  fire,  which  the 
plaintiff  alleges  was  negligently  kindled  by 
the  defendant.  Tbe  plaintiff  prevailed,  and 
the  defendant  appeals. 

There  was  no  error  In  permitting  tbe ' 
plaintiff  to  prove  that  Sheridan  coal  burns 
slowly  and  retains  fire  longer  than  bitumin- 
ous coal.  Tbe  testimony  is  undisputed  that 
Sheridan  coal  is  a  lignite,  and  is  used  by 
tbe  defendant  in  its  locomotives  on  tbe  di- 
vision of  tbe  railway  which  includes  the  sta- 
tion of  Broken  Bow,  where  the  nlalntlff's 
property  was  located.     These  facts,   while 
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collateral,  tend  In  Bome  degree  to  sustain 
the  plalntlfiTs  contention  that  sparks  emitted 
from  the  defendant's  engine  will  retain  fire 
vrblle  traversing  a  space  equal  to  that  In- 
ten-ening  between  the  railway  and  the  plain- 
tiff's barn.  Blomgren  v.  Anderson,  48  Neb. 
240,  67  N.  W.  186;  Farmers'  State  Bank  t. 
Yenney,  73  Neb.  338,  102  N.  W.  617;  Fitch 
V.  Martin,  84  Neb.  745,  122  N.  W.  50 ;  Toung 
V.  Kinney,  85  Neb.  131,  122  N.  W.  679. 

The  assignments  based  upon  the  admis- 
sion of  testimony  to  the  effect  that  about  the 
time  of  the  fire,  and  for  some  months  prior 
thereto,  the  defendant's  engines  cast  out 
sparks  In  the  neighborhood  of  the  plaintiff's 
bam,  which  were  carried  a  distance  equal 
to  or  greater  than  that  Intervening  between 
said  premises  and  the  defendant's  main  track, 
present  a  more  serious  question.  The  rule 
stated  in  2  Shearman  &  Redfield,  Negligence 
<5th  Ed.)  S  675,  appeals  to  us  as  reasonable: 
"And  when  the  particular  engine  which  caus- 
ed the  Are  cannot  be  fully  Identified,  evi- 
dence that  sparks  and  burning  coals  were 
frequently  dropped  by  engines  passing  on 
the  same  road  upon  other  occasions,  at  or 
about  the  time  of  the  fire,  before  or  after.  Is 
relevant  and  competent  to  show  habitual 
negligence,  and  to  make  it  probable  that  the 
plaintiff's  Injury  proceeded  from  the  same 
cause."  If,  however,  the  engine  which  emit- 
ted the  fire  is  fully  identified,  then  evidence 
as  to  the  condition  of  other  engines,  or  that 
fire  escaped  therefrom,  is  irrelevant  In  this 
case  the  pleader  did  not  charge  that  any 
particular  engine  caused  the  fire,  and  no  at- 
tempt was  made  by  motion  to  compel  him 
to  make  the  petition  more  certain.  Upon 
the  trial  the  greater  part  of  this  evidence 
was  received  before  the  trial  court  was  in- 
formed whether  or  not  the  fire  was  caused 
by  a  particular  engine.  Subsequently  It  ap- 
peared that,  if  one  of  the  defendant's  en- 
gines were  responsible,  It  probably  was  a 
locomotive  attached  to  an  east-bound  pas- 
senger train.  No.  42,  or  an  engine  attached 
to  a  west-bound  freight  which  left  the  sta- 
tion Immediately  after  the  passenger  train 
departed  eastward.  No  motion  was  made  to 
compel  the  plaintiff  to  marshal  his  evidence 
80  as  to  first  Introduce  testimony  tending  to 
prove  whether  a  known  or  an  unknown  en- 
gine caused  the  fire,  nor  was  any  motion 
made  to  strike  ont  the  testimony  after  it  be- 
came apparent  that  the  freight  engine  was 
probably  responsible  for  the  confiagration. 
The  defendant  objected  to  this  evidence  for 
the  alleged  reason  that  a  sufiSclent  founda- 
tion had  not  been  laid;  but  it  does  not  ap- 
pear that  the  oblection  was  predicated  ui>on 
the  plaintiff's  failure  to  testify  that  he  did 
not  know  and  could  not  prove  that  a  par- 
ticular engine  set  out  the  fire.  For  all  the 
trial  court  was  advised,  counsel  was  assum- 
ing that  the  witness  had  not  shown  himself 
qualified  to  testify  to  the  fact  that  the  de- 


fendant's engines  nsoally  emitted  sparks. 
Upon  this  theory  the  objection  was  prop- 
erly overruled.  We  do  not  think  that  the 
trial  court  erred  in  receiving  the  evidence. 

Since  the  verdict  Is  for  the  plaintiff,  we 
should  consider  the  .evidence  In  the  light 
most  favorable  to  him.  The  plaintiff's  barn 
was  south  of  the  defendant's  right  of  way, 
which  extends  east  and  west,  and  was  135 
feet  from  the  nearest  track  and  about  200 
feet  from  the  main  track.  The  fire  was  dis- 
covered about  2  o'clock  p.  m.  About  1  o'clock 
Mrs.  Abbott  went  to  the  bam  to  search  for 
eggs,  and  she  says  no  other  person  was  In 
the  buUdlng,  nor  was  there  any  fire  therein 
at  that  time,  and  no  one  had  occasion  to  go 
there  till  after  the  fire;  at  1:45  p.  m.  the 
defendant's  freight  train  departed  from  the 
station;  for  some  time  prior  thereto  the  en- 
gine bad  been  used  In  the  yards  for  local 
work,  which  would  permit  It  to  come  within 
135  feet  of  the  bam,  and  a  strong  wind  was 
blowing  from  the  West  and  northwest  There 
were  no  doors  or  windows  on  the  northern 
side  of  the  bam,  but  the  shingles  were  warp- 
ed and  loosened  by  the  heat  and  prevailing 
drought,  so  that  openings  between  them 
would  easily  admit  sparks  and  cinders;  the 
fire  evidently  was  kindled  In  the  haymow 
on  the  north  side  of  the  bam.  All  of  these 
facts,  considered  In  connection  with  the  qual- 
ity of  coal  consumed  In  the  defendant's  en- 
gines, and  the  furtber  fact  that  there  is  no 
other  reasonable  explanation  for  the  fire, 
tend  to  prove  the  plaintiff's  contention.  The 
defendant  did  not  produce  any  member  of 
either  train  crew,  and  we  have  no  proof 
that  the  engines  were  carefully  and  prudent- 
ly managed  and  controlled.  There -is  there- 
fore sufficient  evidence  to  sustain  the  verdict. 
Burlington  &  M.  R.  R.  Co.  v.  Westover,  4 
Neb.  268;  Union  P.  R.  Co.  v.  Keller,  36  Neb. 
189,  54  N.  W.  420;  Rogers  v.  Kansas  City  & 
O.  R.  Co.,  52  Neb.  86,  71  N.  W.  977 ;  Kearney 
County  V.  Chicago,  B.  &  Q.  R.  Co.,  76  Neb. 
861,  108  N.  W.  131.  The  defendant's  con- 
tention that  the  fire  originated  from  another 
source  was  submitted  to  the  Jury,  and  their 
verdict  is  sustained  by  the  evidence  on  this 
issue.  The  instructions  are  fair,  the  recov- 
ery Is  not  excessive,  and  we  find  no  error 
prejudicial  to  the  defendant 

The  Judgment  of  the  district  court  there- 
fore is  affirmed. 

LETTON,  J.,  not  sitting. 


BAILEY  V.  KLING.     (No.  16,345.) 
(Supreme  Court  of  Nebraska.    March  16,  1911.) 

(SyXlalui  hy  the  Court.) 

1.  Appeal  and  Ebbob  (|  1042*)  —  Review  — 
Harmless  E^bob  —  Stbikino  Portion  or 
Answer. 

The  error,  if  any,  of  the  di-otrict  court  In 

sustaining  a  motion  to  strike  out  portion!)  of  an 
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answer,  will  not  require  a  reTersal  of  a  judg- 
ment, if,  upon  the  trial,  the  subject  involved  in 
the  stricken  portions  of  the  answer  was  gone 
into,  and  the  issue  submitted  to  the  jury  by 
appropriate  instructions,  and  no  prejudice  re- 
sulted. 

[Ed.  Note.— For  other 'cases,  see  Appeal  and 
EriOT,  Cent  Dig.  H  4U0-4114;    Dec.  Dig.  i 
1042.*] 
2.  Tbiai,  (S8  295,  296*)— iNSTKUcnoNB— COK- 

STBUOnON  AS  A  WHOLE. 

In  the  examination  and  construction  of 
instructions  given  to  a  trial  jury,  they  must  be 
considered  as  a  whole,  and  a  defective  one  will 
not  reonire  a  reversal  of  a  judgment  where  the 
defect  is  cured  by  another  instruction  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  703-718;  Dec.  Dig.  »  295,  296.»] 

8.  Appeal  and   Ebbob    (i  1026*)— Review— 

Habmlesb  E^bbob. 

Insignificant  errors  committed  upon  a  tri- 
al, but  none  of  which  are  so  prejudicial  as  to 
require  the  reversal  of  a  judgment,  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  4029,  4030 ;  Dec.  Dig.  I 
1026.*] 

4.  Appeal  and  Ebbob  ({  1140*)— Disposition 
OF  Cause— Affibuance  on  Condition  or 
Remittitub. 

"Where  it  appears  that  a  judgment  is 
based  on  a  verdict  which  is  excessive,  though 
not  given  under  the  influence  of  passion  or  prej- 
udice, it  ma^  be  permitted  to  stand,  even  in  ac- 
tions ex  delicto,  on  condition  that  the  excess  be 
remitted."  Bee  Publishing  Co.  v.  World  Pub- 
lishing Co.,  59  Neb.  713,  82  N.  W.  28. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4462-4478;  Dec.  Dig.  | 
1140.*] 

5.  Libel  and  Slandeb  (|  121*)— Damages— 
Excessiveness. 

Damages  held  to  be  excessive,  and  plaintiCF 
allowed  to  file  a  remittitur. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  |  121.*] 

Appeal  from  District  Court,  Frauklln 
County;    Dungan,  Judge. 

Action  by  Sadie  A.  Bailey  against  John  B. 
Kling.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed  on  condition  that  re- 
mittitur be  made. 

A.  H.  Byrum,  for  appellant.  W.  O.  Dor- 
sey  and  B.  McNeny,  for  appellee. 

REESE,  C.  J.  Tbis  action  Is  for  slander. 
The  petition  is  in  the  usual  form  and  alleges 
the  use  of  language  by  defendant  to  plaintiff, 
In  the  presence  and  hearing  of  others,  by 
which  defendant  is  accused  of  chariglng 
plaintiff,  who  Is  unmarried,  with  being  a 
lewd  woman.  The  style  of  language  alleged 
to  have  been  used  is  in  the  most  rough  and 
ungentlemanly  form,  but  which  we  do  not 
deem  it  necessary  to  repeat  here.  The 
charge  is  alleged  to  have  connected  plaintiff's 
lewdness  with  a  "traveling"  married  man  by 
the  name  of  Click.  Defendant  filed  an 
amended  answer  to  plaintiff's  petition  which 
consisted  of: 

First,  a  general  deniaL 

Second,  alleging  that  defendant  was  en- 
gaged   In   the    merchandise    business;    that 


plaintiff  was  in  his  service  as  a  saleswoman 
in  his  store ;  that  they  had  a  conversation  in 
which  defendant  remonstrated  with  plalntlCF 
as  to  her  relations  with  the  "traveling  man," 
above  named,  plaintiff  being  warned  against 
him  and  of  being  In  his  company  alone  and 
after  night;  that  his  warning  was  resented 
by  plaintiff,  but  that  he  cautioned  her  that 
if  she  persisted  in  being  in  company  of  said 
person  alone  and  in  the  nighttime  people 
would  be  Justified  in  believing  her  to  be  a 
woman  of  Immoral  character;  that  defendant 
believed  In  the  truth  of  what  he  had  heard, 
and  that  all  he  meant  and  stated  he  meant 
was  that  her  conduct  and  the  reports  about 
her  would  Injure  her  standing  In  the  com- 
munity and  her  usefulness  as  a  saleswoman 
In  his  employ  and  in  their  business  relations; 
that  what  he  said  was  without  malice  and 
for  good  and  justifiable  purposes. 

Third,  on  account  of  their  relations  as  em- 
ployer and  employe,  defendant  felt  an  inter- 
est in  the  conduct  and  character  of  plaintiff 
in  so  far  as  her  reputation  was  concerned, 
that  an  injury  to  her  reputation  would  affect 
his  business  adversely  should  she  remain  in 
his  employ,  and  that  his  admonition  to  ber 
was  a  privileged  communication. 

Fourth,  that  what  he  did  say  in  said  con- 
versation was  true. 

Plaintiff  moved  to  strike  out  the  second 
and  third  paragraphs  of  the  answer.  No  rea- 
son for  striking  out  those  paragraphs  Is  as- 
signed in  the  motion,  and,  so  far  as  the  rec- 
ord is  concerned,  we  are  left  wholly  te  con- 
jecture as  to  the  reasons  therefor.  The  mo- 
tion was  sustained  and  the  paragraphs  were 
stricken  out,  to  which  defendant  excepted, 
and  the  ruling  is  now  assigned  for  error. 
The  contention  scarcely  merits  consideration 
here,  as  the  order  appears  to  have  been  prac- 
tically Ignored  during  the  progress  of  the 
trial.  All  that  could  reasonably  have  been 
shown  under  the  averments  as  they  stood  be- 
fore the  order  was  made  was  presented  by 
the  evidence.  Defendant  was  permitted  to 
testify  to  the  relation  between  him  and  plain- 
tiff as  employer  and  employe,  what  he  said 
to  her,  and  his  motive  for  so  doing.  The 
whole  matter,  as  contended  for  by  blm,  ap- 
pears to  have  been  given  in  evidence.  By 
the  instructions  of  the  court  the  subject  of 
the  existence  of  mitigating  circumstances  was 
submitted  to  the  Jury.  The  error,  if  any, 
was  cured,  and  no  prejudice  resulted. 

Instruction  numbered  4,  given  by  the 
court.  Is  quite  severely  criticised,  and,  if  con- 
sidered as  standing  alone,  we  should  hesitate 
to  approve  it,  for  it  practically  instructed  the 
jury  that,  if  they  found  that  defendant  spoke 
the  words  as  charged  in  the  petition,  unless 
he  proved  by  a  preponderance  of  the  evi- 
dence all  that  was  necessary  to  show  that 
plaintiff  was  what  she  was  alleged  to  have 
been  charged  with  being,  she  was  entitled  to 
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recover;  tbua  eliminating  all  consideration 
of  mitigating  clrcumstancee  from  the  Instruc- 
tion. However,  In  the  next  Instruction  the 
plaintiff's  right  to  recover  is  made  to  depend 
on  the  absence  of  mitigating  circumstances. 
The  instructions  when  considered  together 
are  sufficient.  There  appears  to  be  a  num- 
ber of  more  or  less  insignificant  errors 
Bbown  by  the  record,  but  none  so  prejudi- 
cial as  to  require  the  reversal  of  the  Judg- 
ment In  toto. 

It  Is  contended  that  the  verdict  and  Judg- 
ment Is  excessive.  We  have  examined  the 
evidence  as  contained  in  the  bill  of  exceptions 
with  care  and  reluctantly  arrive  at  the  con- 
clusion that  such  is  the  fact.  In  all  such 
cases  this  court  has  not  hesitated  to  Investi- 
gate this  question  in  actions  ex  delicto  as 
well  as  ez  contractu,  Including  cases  of  slan- 
der and  of  libel,  and,  when  verdicts  have 
been  found  to  be  excessive,  have  required  re- 
mittiturs to  be  entered  as  a  condition  of  af- 
firmance^ and,  where  it  has  been  found  that 
there  was  no  excess,  the  Judgments  have 
been  affirmed.  Brooks  v.  Dutcber,  22  Neb. 
644,  36  N.  W.  128;  Heraog  v.  Campbell,  47 
Neb.  370,  06  N.  W.  424;  Bee  Publishing  Co. 
V.  World  Publishing  Co.,  59  Neb.  713,  82  N. 
"W.  28 ;  Bee  Publishing  Co.  v.  Shields,  68  Neb. 
750,  94  N.  W.  1029,  99  N.  W.  822;  Bloom- 
fleld  V.  Plnn,  84  Neb.  472,  121  N.  W.  718. 

The  evidence  as  to  the  use  of  the  language 
attributed  to  defendant  Is  conflicting ;  but  In 
the  examination  of  this  question  we  must 
assume  from  the  verdict  that  defendant  made 
use  of  the  charges  made  to  and  against  plain- 
tiff as  to  her  chastity  substantially  as  alleged 
in  the  petition  and  testified  to  by  her  and 
two  other  witnesses.  There  can  be  no  doubt 
that  the  language  so  attributed  to  defend- 
ant was  course  and  profane,  showing  him  to 
be  destitute  of  the  finer  sensibilities  which 
characterize  a  true  gentieman.  Aside  from 
the  charges  against  plaintiff,  the  accompa- 
nying profanity,  which  he  shows  by  his  tes- 
timony he  is  In  the  habit  of  using,  does  not 
commend  him  to  the  respect  of  a  Jury  of 
right-minded  people.  Therefore  his  conduct 
does  not  appeal  to  any  great  extent  In  his 
behalf.  The  right  of  recovery  in  such  cases 
ifl  not  founded  upon  the  Idea  of  smart  mon- 
ey, vindictive  or  punitive  damages  as  a  'pun- 
ishment to  the  wrongdoer,  for  such  damages 
are  not  allowed  in  this  state.  The  only  dam- 
ages which  are  recoverable  are  such  as  are 
compensatory,  that  which  will  compensate 
a  plaintiff  for  the  Injury  Inflicted  This  rale 
must  be  applied  to  each  case  as  It  may  be 
presented.  In  all  cases  the  charge  Is  pre- 
sumed to  be  false.  Where  the  language  is 
actionable  per  se,  the  law  presumes  a  dam- 
age to  the  reputation  and  standing  of  the 
person  slandered.  In  such  cases  the  effect 
apon  the  mind  of  the  person  slandered  is  an 
element  of  damages.  A  slander  of  the  Itind 
here  charged,  if  uttered  against  a  lady  of 
known  virtue,  of  modesty,  and  of  correct 
lines  of  thought  and  life,  never  Indulging  In 


•word  or  act  against  which  any  Just  criticism 
could  be  made^  or  which  could  shock  the  sen- 
sibilities of  the  most  cultured  and  refined 
people  and  upon  whom  such  charge  would 
have  an  injurious  effect,  would  entiUe  her 
to  a  much  heavier  recovery  than  one  who 
would,  herself.  Indulge  in  lascivious  thoughts 
and   conversations  and   improper   acts   and 
conduct  regardless  of  the  opinions  or  approv- 
al of  correct   thinking   people.     It  appears 
from  the  evidence  in  this  case  that  plaintiff 
associated  and  consorted  with  a  married  man, 
alone,  late  at  night ;  that  at  the  time  of  the 
conversation  during  which  the  objectionable 
language  was  used  plaintiff  had  expressed  a 
purpose  to  go  to  St  Joseph,  Mo.,  when  de- 
fendant suggested  In  no  polite  language  that 
she  was  going  with  the  man  referred  to, 
whom  he  denounced  as  a  Q — d  d — d  whore- 
master,  when  she  responded,  "That  Is  what 
he  Is,"  and  this  was  immediately  followed  by 
the  alleged  slanderous  charge ;  that  at  a  time 
previous  to  this  she  had  Informed  defendant 
that  the  man  referred  to  was  keeping  a  pros- 
titute at  the  city  of  Alma.     She  therefore 
knew  the  character  of  the  man  with  whom  It 
was  alleged  that  she  was  consorting.    Imme- 
diately upon  the  making  of  the  charge  against 
her  by  defendant,  she  went  to  a  telephone 
to  call   the  man  whom   both  she  and  de- 
fendant had  accused  of  being  a  libertine: 
but,  falling  to  find  him,  caused  him  to  be 
"hunted  up,"   when   she  telephoned   him   of 
her  trouble  and  desired  him  to  come  to  her, 
the  call  for  him   being  in  connection  with 
the  conversation  which  bad  Just  before  that 
time  been  held,  and  he  returned  to  her.    This . 
action  was  soon  thereafter  Instituted.     The 
slanderous    charge    was    made    on    Monday 
morning.    The  next  Saturday  morning  plain- 
tiff went  to  the  store  of  defendant,  and  called 
him  Into  another  room,  where  they  were  in 
privacy.     We   here   copy   the    conversation 
which  followed  as  testified  to  by  defendant 
and  not  denied  by  plaintiff.    Defendant  testi- 
fied that,  when  they  went  Into  the  room, 
"I  pulled  the  curtain,  and  she  asked  me,  she 
says:    'Why  didn't  you  come  up  yesterday 
evening,  as  you  agreed  to  come?*    I  said  to 
her:    'Sadie,  I  didn't  care  to  come.    I  told 
you  when  I  left  you  that  If  I  came  to  see 
you  It  would  be  in  bright  daylight,  so  people 
could  see  me.'     Then  she  said,   'What  are 
you  going  to  do  about  this  matter?*    I  said, 
'What  7*     She  said,  'What  are  you  going  to 
dor    I  said, 'What  do  you  want?'    She  said: 
'I  want  $1,000,  I  have  got  to  give  Glick  $500 
of  that  money.'"    This  testimony  as  to  her 
having  to  give  Glick  half  of  the  $1,000  is 
corroborated    by    the    testimony    of    Harry 
KUng,  a  son  of  defendant  who  was  near  by, 
but  outside  the  door,  who  heard  her  make 
the  statement    No  part  of  this  is  denied  by 
plaintiff.    The  man  Ollck  was  the  only  wit- 
ness called  in  rebuttal.    He  testified  that  be 
was  a  traveling  man  and  his  home  was  In 
Atchison,    Kan. ;    that   he    first    became   ac- 
quainted with  plaintiff  on  the  2Stb  day  of 
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December,  1907;  that  on  the  2d  day  of  Au- 
gust, 1908  (which  was  Sunday  afternoon, 
the  day  previous  to  the  speaking  of  the  slan- 
derous words),  he  called  upon  plaintiff  "in 
regard  to  explaining  to  her  where  she  could 
secure  a  position,  in  Almena,  Kan." ;  that  he 
remained  there  "until  the  church  bells  be- 
gan to  ring  for  evening  meeting,"  but  was 
not  alone  with  her  at  any  time  during  his 
stay,  which  was  at  the  home  of  Mrs.  Sheck; 
that  he  had  never  called  th^re  before;  and 
that  Mrs.  Sheck's  daughters  were  present 
during  his  stay.  Nothing  further  was  asked 
of  him  as  to  his  relations  with  plaintiff,  or 
his  demand  or  expectation  of  receiving  any 
portion  of  the  money  plaintiff  might  recover. 
Plaintiff  was  not  called  upon  to  refute  the 
testimony  of  defendant  or  his  witnesses. 
The  evidence  that  she  had  told  defendant 
that  Glick  had  a  prostitute  in  the  city  of 
Alma,  and  that  she  was  to  give  Olick  $500 
of  the  $1,000  she  demanded  upon  compromise 
of  her  claim,  must  be  taken  as  admitted.  We 
do  not  overlook  the  fact  that  her  mother 
is  deceased ;  that  her  father  resides  at  Stroud, 
Okl.;  that  she  has  been  bereft  of  a  mother's 
care  and  has  had  a  struggle  in  life,  laboring 
for  her  own  education  and  support,  as  testi- 
fied to  by  her,  although  her  age  is  not  shown. 
The  case  Is  In  some  respects  similar  to  that 
of  Brooks  V.  Dutcher,  supra,  where  a  verdict 
for  $3,000  was  deemed  excessive.  We  are 
persuaded  that  the  same  is  true  In  this  case, 
and  that  a  Judgment  for  $2,000  would  be 
ample  compensation  for  the  damage  sustain- 
ed by  plaintiff. 

The  Judgment  of  the  district  court  will  be 
reversed  and  remanded  for  further  proceed- 
ings, unless  plaintiff  file  a  remittitur  in  this 
court  of  $1,000  from  the  Judgment.  In  case 
such  remittitur  is  filed,  the  Judgment  of  the 
district  court  for  $2,000  will  be  affirmed;  the 
costs  in  this  court  to  be  equally  divided  be- 
tween the  parties,  each  paying  one-half 
thereof. 

LETTON,  3.,  not  sitting. 


SHERMAN  V.  BEAM. 

(Supreme  Court  of  Sonth  Dakota.     March  15. 
1911.) 

1.  Vkndor  and  Pobohabkr  (|  129*)— Title  of 

VlWDOB. 

In  a  suit  to  compel  defendant  to  perform  a 
contract  to  purchase  real  property,  plaintiff 
must  show  a  title  which  is  tree  from  all  rea- 
sonable doubt. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  238-244;   Dec.  Dig.  | 

2.  Vendob  and  PuRcnASBR  (§  129*)— TrrLK  of 
Vendob— Offeb  of  Wabbanty  Deed. 

That  a  vendor  offers  a  warranty  deed  does 
not  require  acceptance  of  the  title  by  the  pur- 
chaser without  regard  to  the  merits  of  the  title. 
[Ed.  Note. — For  other  casps,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8|  238-244;    Dec.  Dig.  i 


3.  Evidence  (|  35*)— Judiciai,  Noticb— In- 
cobporation  of  City. 

The  Supreme  Court  cannot  as  a  rule  take 
judicial  notice  of  the  incorporation  of  munici- 
palities of  other  states. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  35,  51;   Dec.  Dig.  i  S5.»] 

4.  Specific   Performance   (|  8*)— Right  to 
Relief— DiscBHrrioN  of  Court. 

The  court  may  exercise  a  legal  discretion  in 
determining  whether  to  grant  specific  perform- 
ance of  a  contract  to  purchase  land,  depending 
upon  the  circumstances,  and,  where  the  ven- 
dor is  not  shown  to  have  a  satisfactory  title, 
specific  performance  may  be  refused,  though  it 
is  not  shown  that  his  title  is  bad. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {|  17,  18;    Dec  Dig.  8 

5.  Specific  Performance  (J  121*)— Actions — 
Sufficiency  of  Evidence— Title. 

Evidence,  in  a  suit  to  compel  specific  per- 
formance of  an  agreement  to  purchase  land,  held 
not  to  show  a  satisfactory  title  in  plaintiff,  so 
that  specific  performance  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  395;  Dec.  Dig.  $  121.*] 

Appeal  from  Circuit  Court,  Stanley  Coun- 
ty;  Lyman  T.  Boucher,  Judge. 

Action  by  Fred  Sherman  against  Emma 
Beam.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  T.  Medin,  for  appellant  A>hn  F.  Hughes 
and  C.  C.  Delle,  for  respondent 

McCOY,  J.  It  appears  from  the  record  in 
this  case  that  about  the  6th  day  of  February, 
1907,  plaintiff  and  defendant  entered  into  a 
written  contract  whereby  the  plaintiff  agreed 
to  transfer  and  convey  to  defendant  a  cer- 
tain quarter  block  of  real  estate  situated  In 
Rolfe,  Iowa,  in  consideration  of  which  de- 
fendant agreed  to  transfer  and  convey  to 
plaintiff  a  certain  quarter  section  of  land 
In  Stanley  county,  S.  D.  When  the  time  ar- 
rived for  the  said  conveyances  to  be  made 
under  said  contract,  plaintiff  made  out  and 
tendered  to  defendant  a  warranty  deed  In 
proper  form  of  the  Rolfe  real  estate.  De- 
fendant refused  to  accept  said  deed  and  re- 
fused to  convey  to  plaintiff  her  said  real  es- 
tate in  South  Dakota.  Thereupon  plaintiff 
Instituted  this  action,  in  specific  performance: 
to  compel  defendant  to  convey  to  him  the 
said  quarter  section  of  land  situated  In  Stan- 
ley county.  Defendant's  answer  contained  a 
general  denial.  On  the  trial  the  court  made, 
among  others,  the  findings  that,  from  the  evi- 
dence submitted  at  the  trial,  the  plaintiff  has 
not  a  good  and  valid  fee-simple  title  de- 
raigned  from  the  United  States  to  the  prop- 
erty which  plaintiff  was  to  convey  to  defend- 
ant pursuant  to  the  terms  of  the  alleged  con- 
tract sued  upon,  that  there  was  no  evidence 
to  show  that  plaintiff  has  a  fee-simple  title 
to  said  property,  and  the  court  finds  from  the 
evidence  that  the  title  of  plaintiff  to  said 
property  tendered  in  exchange  to  defendant 
for  defendant's  property  is  not  a  merchant- 
able title  and  Is  not  a  fee-simple  title  de- 
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raigned  from  the  United  States,  and  that 
plaintiff  has  not  a  merchantable  title  to  said 
property  to  convey  to  the  said  defendant 
Judgment  was  entered  on  the  findings  in  fa- 
vor of  defendant  The  sufficiency  of  the  evi- 
dence to  Justify  these  findings  is  challenged 
l>y  the  appellant  We  are  of  the  opinion  that 
the  court  was  correct  in  making  this  finding, 
and  that  the  evidence  submitted  by  plaintiff 
on  the  question  of  title  was  not  sufficient  to 
warrant  the  court  in  decreeing  spedflc  per- 
formance of  the  contract  in  question. 

In  an  action  where  plaintiff  seeks,  by  spe- 
cific performance,  to  force  upon  a  defendant 
afiniust  his  will  a  title  to  real  property,  the 
burden  of  proof  Is  on  such  plaintiff  to  show 
that  he  has  title  which  Is  free  from  all  rea- 
sonable doubt  Pomeroy  on  Contracts,  i  198, 
p.  278;  36  Cyc.  695;  Waterman  on  Specific 
Performance,  g  411;  Pfaff  v.  Cllsdorf,  173 
III.  86,  50  N.  B.  670;  CTose  v.  Stuyvesant,  132 
III.  607,  24  N.  E.  868,  3  li.  R.  A.  161.  In 
this  case  plaintiff  has  failed  to  show  any 
title  at  all  from  any  source  whatever.  The 
fact  that  plaintiff  made  out  a  warranty  deed 
to  the  Rolfe  property  and  tendered  the  same 
to  defendant  does  not  prove  that  plaintiff 
bad  any  title  to  convey.  There  Is  nothing  in 
the  evidence  to  show  from  whom  plaintiff 
obtained  or  received  his  alleged  title.  There 
is  some  testimony  on  the  part  of  plaintiff  to 
the  effect  that  the  Pocotiantas  Land  &  Loan 
Company  In  1880  platted  some  land  as  an  ad- 
dition to  Rolfe,  Iowa,  from  which  it  may  be 
inferred  the  land  in  question  was  Included 
therein.  Plaintiff  also  gave  testimony  as  to 
the  law  of  Iowa  in  relation  to  platting  town 
sites  and  the  effect  thereof  upon  the  land 
titles  included  in  such  plat,  and  referred  to 
section  915,  Code  1897,  of  Iowa,  and  sections 
924  and  930,  Supplementary  Code  of  1907. 
There  is  no  evidence  in  this  case  to  show 
that  Rolfe  is  an  Incorporated  town.  This 
court  cannot,  as  a  general  rule,  take  judicial 
notice  of  the  Incorporation  of  municipalities 
situated  In  other  states.  There  is  no  testi- 
mony deraigning  plaintiff's  title  back  to  this 
plat  of  1890;  nothing  whatever  to  connect 
his  title  with  that  plat;  nothing  to  deraign 
bis  title  to  any  authentic  source  of  title. 
True,  plaintiff  testified  that  he  had  examined 
the  title  back  to  the  plat,  and  that  it  was 
good;  but  that  is  not  proof  of  title.  It  was 
only  his  opinion,  as  a  lawyer,  as  to  the  title 
he  examined,  and  which  title  Itself  is  not 
placed  In  evidence.  If  plaintiff  had  placed 
this  title  in  evidence,  which  was  so  exam- 
ined by  him  as  an  attorney,  and  had  placed 
before  the  trial  court  the  facts  and  evidenc- 
es of  snch  title,  the  court  might  have  l>een 
in  a  position  to  conclude  whether  plaintiff 
had  any  title,  and  whether  the  same  was  good 
or  bad.  There  was  some  testimony  offered 
by  defendant  tending  to  impeach  and  show 
that  plaintiff's  title  was  questionable,  and 
that  it  was  necessary  to  go  Into  court  to  es- 


tablish the  same  and  to  cut  off  questionable 
claims  thereto.  The  decreeing  of  specific  per- 
formance, whereby  defendant  Is  compelled 
and  forced  to  accept  a  title  against  bis  will, 
is,  to  a  certain  extent,  discretionary  on  the 
part  of  the  trial  court ;  not  an  arbitrary  dis- 
cretion, however,  but  a  legal  discretion  de- 
pending on  the  circumstances  of  each  partic- 
ular case.  And  in  such  a  case,  where  title 
Is  not  satisfactorily  shown  to  be  in  plaintiff. 
It  Is  within  the  legal  discretion  of  the  trial 
court  to  refuse  specific  performance,  although 
the  evidence  might  not  show  the  title  in 
question  to  be  bad.  Pomeroy  on  Cdntracts, 
§  198,  p.  278;  36  Cyc.  032;  Kofka  v.  Roslcky, 
41  Neb.  328,  59  N.  W.  788,  25  L.  R.  A.  207, 
43  Am.  St  Rep.  685.  Under  the  evidence  in 
this  case  the  court  was  clearly  warranted  in 
denying  specific  performance  on  the  ground 
of  the  unsatisfactory  proof  of  plaintiff  as  to 
his  title  to  the  quarter  block  of  land  situat- 
ed in  Rolfe,  Iowa. 

Appellant  has  assigned  many  other  errors; 
but  examination  thereof,  under  the  view  we 
take  of  this  case,  shows  the  same  to  be  with- 
out merit  and  as  containing  no  reversible  er- 
ror. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


PERKINS   V.   BOBERTS    COUNTY    (MAR- 
VICK  et  al..  Interveners). 

(Supreme  Court  of  South  Dakota.    March  22, 
1911.) 

Befebence  (I  80*)— Report— Time  fob  Rk- 
pori^Effect  of  Delat  in  Making  Re- 
port— Statutory  Provisions  —  Construc- 
tion. 

Code  Civ.  Proc.  i  287,  providing  that  ref- 
erees must  file  with  the  clerk  their  report  with- 
in 20  days  after  the  case  is  finally  submitted. 
Is  directory  only,  and  failure  to  file  the  report 
within  the  time  limited  does  not  terminate  his 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  |  117;   Dec.  Dig.  |  80.*] 

Appeal  from  Circuit  Court,  Roberts  Coun- 
ty; J.  H.  Bottum,  Judge. 

Action  by  John  C.  Perkins  against  Roberts 
County,  South  Dakota,  wherein  Andrew  Mar- 
vlck  and  another  intervened.  From  an  or- 
der rejecting  and  refusing  to  confirm  the  re- 
port of  a  referee,  plaintiff  appeals.  Revers- 
ed and  remanded. 

J.  J.  Batterton  and  Howard  Babcock,  for 
appellant  J.  W.  Barrington  and  R.  O.  Pear- 
son, for  respondents. 

SMITH,  P.  J.  Plaintiff,  who  is  appellant 
here,  brought  an  action  in  the  circuit  court 
of  Roberts  county  to  recover  $1,368.75  al- 
leged to  be  due  him  as  clerk  of  court  for 
the  years  1900,  1901,  and  1902,  as  a  balance 
of  salary,  fees,  and  compensation  fixed  by 
statute.  Defendant  answered  alleging  a  com. 
plete  settlement  and  adjustment  of  plaintiff's 
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claim,  and  pleading  a  counterclaim.  Hon.  L. 
W.  Crofoot  was  appointed  referee  to  try  and 
determine  tbe  Issnea  in  the  action.  The  or- 
der of  reference  was  made  on  November  22, 
1901.  A  trial  was  bad  before  tbe  referee  in 
January,  1905.  On  May  26,  1005,  plaintiff 
served  his  brief  and  written  argument  upon 
defendant's  attorneys,  and  on  June  8,  1905, 
defendant's  attorneys  served  brief  and  writ- 
ten argument  upon  the  plaintiff's  counsel. 
June  14,  1909,  a  little  more  than  four  years 
later,  the  referee  filed  his  findings  and  deci- 
sion in  the  ofBce  of  the  clerk  of  court,  award- 
ing plaintiff  a  recovery  of  |1,200.79  with  in- 
terest Upon  the  filing  of  the  report,  defend- 
ant Interposed  exceptions  thereto  on  numer- 
ous grounds,  only  one  of  which  is  material 
to  the  question  presented  on  this  appeal. 
This  exception  Is  as  follows:  "Defendant 
excepts  to  the  proposed  report  and  findings 
of  fact  and  conclusions  of  law  on  the  ground 
that  the  referee  has  no  jurisdiction  to  make, 
sign,  or  return  the  same,  and  that  he  has  lost 
jurisdiction  for  the  reason  that  tbe  same 
were  not  made  and  filed  in  tbe  time  provided 
by  section  287  of  the  Code  of  Civil  Proce- 
dure." The  report  of  the  referee  and  objec- 
tions thereto  were  brought  on  for  hearing, 
and  on  October  11,  1909,  the  circuit  court 
made  an  order  rejecting  and  refusing  to 
confirm  the  r^jort  of  the  referee,  upon  the 
sole  ground,  as  stated  in  Its  order,  that  "the 
referee  did  not  make  or  file  his  report  within 
tbe  time  provided  by  law,  or  within  20  days 
after  the  said  case  was  submitted  to  him, 
and  tbe  time  to  make  and  file  said  report 
was  never  extended  by  consent  of  tbe  par- 
ties or  the  order  of  the  court  or  judge;  that 
at  the  time  said  report  was  made  and  filed 
the  said  referee  had  no  jurisdiction  to  make 
and  file  the  same."  Section  287,  Code  of 
Civil  Procedure,  is  as  follows :  "The  referees 
must  make  and  file  with  the  clerk  of  courts 
their  report  within  twenty  days  after  the 
case  is  finally  submitted.  But  the  time  may 
be  extended  by  tbe  consent  of  the  parties  or 
by  order  of  tbe  court  or  judge."  It  appears 
from  the  recitals  of  the  order  made  by  the 
court  at  the  hearing  that  tbe  trial  judge  upon 
affidavits  and  records  before  him  finds  that 
the  time  for  making  and  filing  tbe  report  was 
never  extended  by  consent  of  parties  or  an 
order  of  the  court  or  judge.  We  see  no  rea- 
son for  questioning  tbe  finding  that  the  time 
for  filing  the  report  was  not  extended  by  con- 
sent of  parties,  and  it  stands  conceded  that 
no  order  of  the  court  or  judge  was  made  ex- 
tending the  time. 

The  only  question  before  us  Is  whether  the 
jurisdiction  of  the  referee  was  terminated  by 
bis  failure  to  file  his  report  within  the  20 
days  provided  by  statute.  Appellant  con- 
tends that  the  provision  of  section  287,  Code 
of  Civil  Procedure,  requiring  the  report  to  be 
filed  within  20  days,  is  directory  only,  and 
that  the  failure  of  the  referee  to  file  his  re- 
port does  not  terminate  his  jurisdiction.  It 
is  respondent's  contention  that  this  statute 


is  in  its  terms  mandatory,  and  that  under  its 
provisions  the  time  for  making  the  report 
"may  be  extended  by  the  consent  of  the  par- 
ties or  by  order  of  tbe  court  or  judge,"  and 
not  otherwise.  Appellant  contends  that  the 
statute  limiting  the  time  within  which  tbe 
report  of  the  referee  must  be  filed  was  en- 
acted for  tbe  benefit  of  the  parties  to  the 
suit,  and,  if  they  have  not  in  somp  way  ob- 
jected to  the  delay  prior  to  the  filing  of  tbe 
report,  they  should  be  deemed  to  have  waiv- 
ed any  objection  thereto;  that  tbe  statute 
Itself  contains  no  negative  words  restraining 
the  filing  of  the  report  after  tbe  time  pre- 
scribed, nor  declaring  that  the  act  of  the 
referee  is  void  after  that  time,  nor  is  any 
penalty  whatever  ImiKised  for  a  violation  of 
this  provision  of  the  statute.  It  is  contended 
that  a  distinction  should  be  made  between 
statutes  which  fix  the  time,  and  statutes  un- 
der which  the  court  by  its  order  fixes  the 
time  of  the  report  Under  some  statutes, 
where  the  time  Is  fixed  by  the  order  appoint- 
ing the  referee,  this  provision  of  the  order  la 
held  mandatory.  An  early  case,  and  one 
most  frequently  cited  as  authority  for  this 
rule,  is  De  Long  v.  Stahl,  13  Kan.  658,  where- 
in Justice  Brewer  uses  this  language:  "The 
referee  Is  ah  officer  whose  power  and  duties 
are  created  by  the  order  of  the  court  If  he 
go  outside  the  limits  of  that  order,  his  acts 
are  void.  When  the  time  within  which,  by 
the  terms  of  the  order,  he  must  act,  has  ex- 
pired, his  office  has  ceased  and  his  powers 
are  ended.  Neither  party  is  obliged  to  take 
any  further  notice  of  the  reference.  Here 
be  was  ordered  to  make  his  report  by  a  spec- 
ified time.  When  that  time  has  passed  with- 
out tbe  filing  of  a  report  his  powers  as  ref- 
eree were  at  an  end,  and  any  further  action 
was  as  though  no  order  of  reference  had  ever 
been  made.  Nor  did  the  confirmation  of  the 
report  make  valid  that  which  was  before 
void."  This  decision  was  followed  by  the 
Iowa  court  In  Goodale  t.  Case,  71  Iowa,  434, 
82  N.  W.  414. 

On  the  other  band,  under  statutes  similar 
to  ours  it  has  been  held  that  the  time  within 
which  the  referee  Is  required  to  make  his  re- 
port is  directory  merely.  In  Keller  v.  Sut- 
rlck,  22  Cal.  471,  the  court  says :  "The  next 
error  assigned  is  that  the  report  of  the  ref- 
eree was  not  filed  within  10  days  after  tbe 
testimony  was  closed  as  required  by  section 
187  of  the  practice  act  •  *  •  This  pro- 
vision as  to  the  time  within  which  the  ref- 
eree must  file  bis  report  we  regard  merely 
directory,  and  a  failure  to  file  within  the 
time  prescribed  cannot  have  the  effect  of  in- 
validating the  report  or  the  judgment  ren- 
dered thereon.  No  such  consequences  are 
declared  by  the  statute."  In  Emerson  t. 
Bigler,  21  Mont  200,  53  Pac.  621,  the  court 
says:  "The  defendant  claims  that  the  fail- 
ure of  the  referee  to  file  bis  report  in  court 
within  the  10  days  prescribed  by  section  1139 
of  the  Code  of  Civil  Proc.  invalidates  the 
report  and  judgment  rendered  thereon,  and 
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tbat  he  Is  consequently  entitled  to  a  new 
trial.  We  think  this  section  is  directory  on- 
ly, and  that  the  failure  of  the  referee  to  file 
his  report  In  10  days  did  not  entitle  the  de- 
fendant to  a  new  trial.  Keller  t.  Sutrlck, 
22  Cal.  471 ;  McQuillan  t.  Donahue,  49  Cal. 
157;  Broad  v.  Murray,  44  Cal.  228.  If  the 
defendant  for  any  reason  had  desired  the 
report  filed  any  sooner  than  the  referee  filed 
it,  he  should  have  applied  to  the  court  for 
the  proper  order  in  the  premises."  In  Bhodes 
V.  Williams,  12  Nev.  20,  the  court  says :  "De- 
fendant objected  on  the  hearing  before  the 
referee,  and  the  appellant  urges  the  objection 
here,  that  the  authority  of  the  referee  to 
hear  the  case  expired  at  the  date  when  he 
was  ordered  to  report  No  authority  is  cited 
to  sustain  this  proposition,  and,  according  to 
our  construction  of  the  order  of  reference, 
that  part  of  it  which  required  the  report  to 
be  filed  within  a  certain  time  was  not  a  lim- 
itation upon  the  power  of  the  referee,  but 
merely  a  direction  to  proceed  expeditiously — 
a  direction  which  he  ought  to  have  obeyed, 
and  for  neglecting  which  he  might  have  been 
removed  upon  the  application  of  either  party. 
But  as  neither  party  demanded  a  revocation 
of  his  authority  it  continued  la  full  force.'' 
In  Nebraska  it  is  held  that  the  report  of  the 
referee  will  not  be  set  aside  because  not  filed 
within  the  time  fixed  by  the  order  of  ref- 
erence. Dietricbs  v.  L.  &  N.  W.  By.  Co., 
13  Neb.  43,  13  N.  W.  13.  The  Supreme  Court 
of  Ohio  holds  a  similar  statutory  provision 
to  be  directory  only.  James  v.  West,  67  Ohio 
St.  28,  Co  N.  E.  156;  Leyde  v.  Martin,  l<i 
Minn.  38  (Oil.  24).  In  84  Cyc.  832  It  Is 
said :  "In  some  states  by  statute  either  par- 
ty may,  where  the  report  Is  not  filed  or  de- 
livered within  the  time  fixed  by  statute, 
serve  a  notice  electing  to  end  the  reference. 
In  which  case  the  action  must  proceed  as  if 
DO  reference  had  been  ordered;  but.  If  nei- 
ther party  tabes  the  necessary  steps  to  ter- 
minate it,  a  report  filed  after  the  statutory 
time  is  valid" — cltiug  Green  v.  Green,  69  N. 
C.  294;  Maxwell  y.  Maxwell,  67  N.  C.  388; 
Agricultural  Ins.  Co.  v.  Darrow,  70  App.  Div. 
413,  75  N.  Y.  Supp.  128;  Matter  of  Bobin- 
son,  53  Misc.  Bep.  171,  104  N.  Y.  Supp.  588; 
Cothran  v.  Knox,  17  S.  C.  591.  tinder  the 
New  York  statute  it  Is  held  that,  after  no- 
tice has  been  given,  all  subsequent  proceed- 
ings before  the  referee  are  a  nullity.  Matter 
of  Santos,  31  Misc.  Bep.  76,  64  N.  Y.  Supp. 
572;  BaUon  y.  Parsons,  52  How.  Praa  (N.  Y.) 
164 ;  Id.,  56  N.  Y.  673.  And  it  is  held  that 
the  time  could  be  extended  by  the  court  or 
by  stipulation  of  the  parties.  Norton  v.  Hun- 
toon,  43  Kan.  275,  22  Pac.  565 ;  Francisco  v. 
Bowland,  14  Mo.  App.  600;  Clark  v.  Hennes- 
sey Bank,  14  OkL  672,  79  Pac  217 ;  Shore  v. 
White  City  State  Bank,  61  Kan.  246,  69  Pac. 
263 ;  Sproull  y.  Star  Co.,  46  App.  Div.  675,  61 
N.  Y.  Supp.  404.  In  the  case  of  BobUn  v. 
Palmer,  9  S.  D.  36,  67  N.  W.  949,  this  court 


held  the  provision  of  section  276,  Code  of 
Civil  Proc.,  which  requires  the  decision  of 
the  court  on  questions  of  fact,  to  be  filed 
with  the  clerk  within  30  days  after  the  cause 
Is  submitted  for  decision,  to  be  directory 
only.  It  was  so  held  in  McQuillan  v.  Dona- 
hue, 49  Cal.  157;  Broad  v.  Murray,  44  Cal. 
22a 

It  seems  to  us  that  the  statutes  fixing  the 
time  within  which  courts  and  referees  are 
required  to  file  decisions  were  both  framed 
with  a  view  of  expediting  the  determination 
of  causes,  rather  than  to  limit  the  powers  or 
jurisdiction  of  either  courts  or  referees.  And 
If  we  were  required  to  hold  that  either  party 
to  a  cause  pending  before  a  referee  may  re- 
main inactive,  and  submit  to  a  delay  of 
years  on  the  part  of  the  referee  without  tak- 
ing any  steps  either  to  compel  a  report  or 
terminate  the  reference,  and  may  wait  until 
an  adverse  decision  is  rendered  before  ob- 
jecting to  the  action  of  the  referee,  this  court 
would  lend  its  aid  to  delay,  rather  than  ex- 
pedite, the  administration  of  justice.  We  be- 
lieve the  rights  of  litigants  will  be  best  sub- 
served by  holding  the  statute  directory  only. 

The  order  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

McCOY,  J.,  taking  no  part  In  the  decision. 


STATE  y.  FABMEBS'  &  MECHANICS'  SAV- 
INGS BANK  OF  MINNEAPOLI&t 

(Supreme  Court  of  Minnesota.     March  10^ 
1911.) 

(Syllalui  ly  the  Court.) 

1.  Taxation  (S  129*)— Pbopertt  Tax— Sav- 
ings Banks. 

Section  839,  Eev.  Laws  1905,  provides  for 
the  taxation  of  savings  banks  by  dedncting  the 
sum  total  of  the  deposits  and  accoants  pay- 
able from  the  sum  total  of  the  assets,  including 
personal  property  appertaining  to  the  business, 
and  the  surplus,  if  any,  is  listed  and  assessed 
as  credits,  according  to  the  provisions  of  sec- 
tion 835,  Bev.  Laws  1906.  Held,  the  tax  upon 
the  surplus  is  a  property  tax,  and  not  a  tax 
upon  the  franchise  to  exist  as  a  corporation. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Dec.  Dig.  f  129.  •] 

2.  Taxation  (J  6*)  — Exemptions  — Pbopeb- 
TY  OF  Savinqs  Banks— Municipal  Bonds 
IN  Tebritoribs.     ■ 

Municipal  bonds  issued  by  the  municipali- 
ties of  the  territories  of  the  United  States  are 
not  exempt  from  taxation  in  the  bands  of  sav- 
ings banks  in  this  state,  and  all  such  bonds 
must  be  listed  and  taken  into  account  as  a  part 
of  the  assets,  for  the  purpose  of  determining 
whether  there  is  a  surplus. 

TEd.    Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  i  6.*] 

3.  CoNSTrrnnoNAL  Law  (!S  208,  229*)— Tax- 
ation (f  40*)— Unifobmitt  or  Laws— Class 
Legislation. 

Chapter  328,  Laws  1907  (Eev.  Laws  Supp. 
1909,  §f  1038-25  to  1038—33),  which  requires 
savings  banks  to  pay  a  registry  mortgage  tax 
upon   mortgages  owned   by   them,   without  ex- 
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empting  each  mortptges  from  taxation  other- 
wise, is  not  class  legislation,  nor  in  conflict 
with  section  1,  art.  14,  of  the  federal  Constitu- 
tion, and  section  1.  art.  9,  of  the  state  Consti- 
tution. 

[Ed.  Note. — For  other  casos.  see  Constitution- 
al Law,  Cent  Dig.  $S  649-677,  685:  Dec.  Dig. 
$f  208,  229;*  Taxation,  Dec.  Dig.  i  40.*] 

(Additional  Byllaiui  by  Editorial  Staff.) 

4.  Franchises  (§  !•)— Definition. 

In  common  usage,  the  term  "franchise"  re- 
fers to  any  special  privilege  or  right  conferred 
by  legislative  power  on  corporations  or  persons. 
The  corporate  right  to  exist  is  often  called  a 
franchise. 

[Ed.  Note. — For  other  cases,  see  Franchises, 
Cent  Dig.  g  1 ;  Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  2929-2942;    voL  8,  p.  7666.] 

5.  Constitutional  Law  (§  200*)  —  "Equal 
Pkoteotion  of  the  Laws." 

The  "equal  protection  of  the  laws"  guar- 
anteed by  the  Constitution  means  equal  exemp- 
tion with  others  of  the  same  class  from  all 
charges  and  burdens  of  every  Icind ;  but  the  in- 
equality which  will  violate  the  Constitution 
must  be  substantial,  affect  a  substantial  right, 
and  result  in  unequal'burdens. 

[E!d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  678;    Dec.  Dig.  §  209.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  242a-2426.] 

Appeal  from  District  Court,  Hennepin 
County;  John  Day  Smith,  Judge. 

Action  by  the  State  against  the  Farmers' 
&  Mechanics'  Savings  Bank  of  Minneapolis. 
Judgment  for  the  State,  and  defendant  ap- 
peals.   AflSrmed. 

Claude  B.  Leonard  (Wm.  A.  Lancaster,  of 
counsel),  for  appellant  George  T.  Simpson, 
James  Robertson,  and  Elmer  W.  Qray,  for 
respondent 

LEWIS,  J.  In  compliance  with  sections 
835  and  839,  Rev.  Laws  1905,  appellant  re- 
turned to  the  city  assessor  of  Minneapolis 
for  taxation  for  the  year  1908  a  statement 
of  Its  assets  and  liabilities,  which  showed 
that  the  liabilities  exceeded  the  assets  by 
$596,984.25.  The  following  assets  were  omit- 
ted from  the  list:  Bonds  issued  by  munici- 
palities In  the  territory  of  Oklahoma,  $423,- 
100;  bonds  issued  by  municipalities  in  In- 
dian Territory,  $278,000;  mortgages  on  real 
estate  in  the  state  of  Minnesota  upon  which 
the  registry  tax  bad  been  paid,  amounting 
to  $161,050— making  a  total  of  $802,750.  It 
was  admitted  at  the  trial  below  that,  had 
these  bonds  and  mortgages  been  listed,  the 
statement  would  have  shown  a  surplus  of 
$285,765.75,  and  this  amount  was  adopted  by 
the  trial  court  as  the  basis  of  the  assessment. 

The  propositions  Involved  suggest  the  fol- 
lowing order:  (1)  If  the  tax  provided  for 
savings  banks  by  section  839,  Rev.  Laws 
3905,  Is  a  franchise  and  not  a  property  tax, 
then  It  will  be  unnecessary  to  consider  wheth- 
er the  bonds  and  mortgages  were  properly 
Included  to  make  up  the  credits.  (2)  If  the 
statute  provides  for  a  tnx  uiK;n  the  property! 


of  savings  banks.  It  theiT  becomes  necessary 
to  determine  whether  bonds  issued  by  mu- 
nicipalities in  a  territory  of  the  United  States 
are  exempt  from  taxation  under  the  federal 
Constitution.  (3)  If  the  tax  imposed  by  sec- 
tion 839  is  a  property  tax,  la  the  provision 
constitutional  which  excepts  saving  banks 
from  the  exemption  from  payment  of  all  oth- 
er taxes  than  the  registry  tax  as  provided  by 
chapter  328,  Laws  1007  (Rev.  Laws  Supp. 
1909,  S;  1038—25  to  1038—33)? 

1.  Does  section  839  provide  a  franchise  tax 
for  savings  banks?  The  Constitution  in 
force  at  the  time  the  Revised  Laws  of  1905 
went  into  effect  makes  no  special  mention  of 
franchises  as  a  subject  of  taxation.  But,  con- 
ceding that,  within  the  meaning  of  article 
9,  5  1,  franchises  may  be  considered  property, 
section  3  requires  that  all  money,  credits, 
and  investments  in  bonds  and  stocks  shall 
be  taxed.  And  section  4  makes  special  refer- 
ence to  banks,  and  requires  that  notes  and 
bills,  moneys  loaned,  and  all  other  property, 
effects,  or  dues  of  every  description  shall  be 
taxed,  80  that  all  property  employed  in  bank- 
ing shall  always  be  subject  to  a  taxation 
equal  to  that  Imposed  on  the  property  of  In- 
dividuals. The  first  section  of  chapter  11, 
Rev.  Laws  1905,  declares  that  all  real  and 
personal  property  shall  be'  taxed,  including 
the  property  of  banks,  but  does  not  mention 
franchises.  Section  797,  which  describes  per- 
sonal property  In  detail  'for  the  purposes  of 
taxation,  and  section  835,  which  defines  the 
duties  of  assessors,  do  not  specify  franchises. 
That  term  appears  only  once  In  chapter  11, 
and  that  is  in  section  821,  which  reads:  "The 
capital  stock  and  franchises  of  corporations 
and  persons,  except  as  otherwise  provided, 
shall  be  listed  and  taxed  in  the  county,  town, 
or  district  where  the  prindiml  oflice  or  place 
of  business  of  such  coriKtration  or  person  is 
located  In  this  state,  if  there  be  no  such  office 
or  place  of  business,  then  at  the  place  In 
this  state  where  such  corporation  or  person 
transacts  business."  By  section  835  the  as- 
sessor is  required  to  list  for  taxation  the 
credits  of  banks  having  no  capital  stock 
separately  from  those  having  capital  stock. 

Appellant  Is  a  savings  bank  having  no  cap- 
ital stock,  and  under  section  839  the  credits 
are  found  by  deducting  the  amount  of  the 
deposits  and  liabilities  from  the  amount  of 
the  assets.  The  surplus,  if  any,  la  taxed. 
It  is  not  to  be  supposed  that  the  Legislature 
provided  this  method  of  determining  the 
credits  without  intending  to  tax  them  as 
such.  The  state  contends  that  this  is  the 
method  provided  for  ascertaining  the  value 
of  the  franchise,  and  that  there  is  no  provi- 
sion for  a  property  tax.  It  will  not  be  pre- 
sumed that  the  Legislature  intended  to  Ig- 
nore the  constitutional  mandate,  which  re- 
quires all  of  the  property  of  banlcs  to  be 
taxed.    If  the  method  provided  by  section  839 
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Is  a  franchlBe  tax,  It  Is  not  a  property  tax. 
Both  may  be  Imposed;  bat  tbis  la  tbe  only 
statute  on  the  subject,  and  It  does  not  pro- 
vide for  both.  Besides,  there  Is  a  great  un- 
certainty as  to  the  meaning  of  the  term 
"franchise,"  as  used  In  section  821.  The 
corporate  right  to  exist  Is  often  called  a 
franchise.  In  common  usage  that  term  also 
refers  to  any  special  privilege  or  right  con- 
ferred by  legislative  power  on  corporations 
or  i>ersons.  Our  statute  does  not  define  the 
term.  Section  821  provides  where  capital 
stock  and  franchises  (If  taxed)  shall  be  listed, 
but  does  not  provide  a  method  of  ascertaining 
tbelr  value,  nor  declare  how  they  shall  be 
taxed.  Savings  banks  do  not  enjoy  any  spe- 
cial rights  or  privileges,  Independent  of  the 
corporate  right  to  exist,  and  the  intention 
to  tax  such  corporate  franchise  does  not  ap- 
pear. Section  830  has  reference  to  a  prop- 
erty tax  only,  and  the  surplus  of  savings 
banks  a^  there  determined  Is  property. 

2.  Were  the  bonds  of  municipalities  of 
Oklahoma  and  Indian  Territories  exempt? 
In  the  leading  case  of  McCuUoch  v.  State 
of  Maryland,  4  Wheat  310,  4  L.  Ed.  579,  it 
was  held  that  the  notes  of  the  Bank  of  the 
United  States  were  exempt  from  taxation  by 
the  states,  not  because  of  any  express  pro- 
blbltlon  In  the  Constitution,  but  because  it 
-«vas  necessarily  Implied.  In  the  words  of 
Chief  Justice  Marshall:  "On  a  principle 
itrhlch  so  entirely  pervades  the  Constitution, 
l8  so  Intermixed  with  the  materials  which 
compose  It,  so  interwoven  with  Its  web,  so 
blended  with  Its  texture,  as  to  be  Incapable 
of  being  separated  from  it  without  rending 
it  into  shreds."  In  a  late  case,  Hlbemla 
Savings  Society  v.  San  Francisco,  200  U.  S. 
310,  26  Sup.  Ct  265,  50  L.  Ed.  495,  the  Su- 
preme Court  had  occasion  to  review  most  of 
the  decisions  on  the  subject,  and  the  princi- 
ple that  the  states  cannot  tax  official  agen- 
cies of  the  federal  government  was  held  not 
to  apply  to  checks  and  warrants  Issued  by  the 
United  States  Treasurer  for  payment  of  in- 
terest on  United  States  bonds.  In  Weston 
V.  City,  2  Pet  449,  7  liL  Ed.  481,  that  court 
adhered  to  the  decision  in  McCulIoch  v.  Ma- 
ryland; but  the  general  principles  discussed 
In  Weston  v.  City  had  reference  to  interfer- 
ences by  state  taxation  with  the  power  of 
the  government  to  "borrow  money  on  the 
credit  of  the  United  States."  The  city  of 
Charleston  Iiad  passed  an  ordinance  subject- 
ing to  taxation  stock  issued  and  sold  by  the 
United  States  as  a  means  of  raising  money. 
A  tax  on  the  stock  was  held  to  be  a  tax 
on  the  contract,  and  consequently  a  tax  on 
the  power  to  borrow  money  on  the  credit  of 
tlie  United  States.  Although  the  Chief  Jus- 
tice wrote  broadly:  "If  the  right  to  Impose 
the  tax  exists,  it  is  a  right  which  In  Its 
nature  acknowledges  no  limits.  It  may  be 
carried  to  any  extent  within  the  jurisdiction 
of  the  state  or  corporation  which  imposes  it, 
which  the  wUl  of  each  state  and  corporation 
may  prescribe" — ^be  was  speaking  of  the  pow- 


er of  the  government  to  borrow  money.  In 
fact  the  limitations  of  the  doctrine  were  sug- 
gested in  McCulloch  v.  Maryland.  It  was 
there  declared  that  it  did  not  extend  to  a 
tax  on  the  real  property  of  the  United  States 
Bank  in  common  with  the  other  real  prop- 
erty within  the  state,  "nor  to  a  tax  Imijosed 
on  the  interest  which  the  citizens  of  Marj- 
land  may  hold  in  this  institution  In  common 
with  other  property  of  the  same  description 
throughout  the  state."  Emphasis  was  put 
upon  the  fact  that  the  stamp  tax  on  the 
bank  notes  was  a  tax  on  the  operation  of  an 
instrument  employed  by  the  government  to 
carry  Its  power  Into  execution. 

The  broad  doctrine  discussed  in  McCuIlocb 
V.  Maryland,  was  limited  in  Nat  Bank  v. 
Commonwealth,  9  Wall.  353,  19  L.  Ed.  701, 
where  the  court  decided  that  the  principle 
did  not  prevent  the  states  from  taxing  the 
shares  of  national  banks  held  by  the  stock- 
holders, as  distinguished  from  the  capital  of 
the  bank  Invested  in  federal  securities.  With 
reference  to  the  limitations  of  the  rule  Jus- 
tice Miller  wrote  as  follows :  "But  the  doc- 
trine has  its  foundation  in  the  proposition 
that  the  right  of  taxation  may  be  so  used 
in  such  case  as  to  destroy  the  Instrumentali- 
ties by  which  the  government  proposes  to 
effect  Its  lawful  purposes  In  the  states. 
•  •  *  The  principle  we  are  discussing  has 
Its  limitation,  a  limitation  growing  out  of 
the  necessity  on  which  the  principle  itself 
was  founded.  That  limitation  is  that  the 
agencies  of  the  federal  government  are  only 
exempted  from  state  legislation,  so  far  as 
that  legislation  may  be  interfered  with,  or 
Impair  their  efiSclency  in  performing  the 
functions  by  which  they  are  designed  to 
serve  that  government"  The  limitations  of 
the  doctrine  were  pointed  out  and  applied  in 
Railway  v.  Peniston,  18  Wall.  5,  21  L.  Ed. 
787,  where  the  Union  Pacific  Railroad  Com- 
pany claimed  that  its  property  was  exempt 
from  taxation.  It  was  decided  that  no  con- 
stitutional Implications  prohibited  a  state 
tax  upon  the  property  of  an  agent  of  the 
government  merely  because  it  Is  the  property 
of  such  agent  "It  Is  therefore  manifest 
that  the  exemption  of  federal  agencies  from 
state  taxation  is  dependent  not  upon  the 
nature  of  the  agents  or  upon  the  mode  of 
their  constitntlon,  or  upon  the  fact  that  they 
are  agents,  but  upon  the  effect  of  the  tax; 
that  is,  upon  the  question  whether  the  tax 
does  In  truth  deprive  them  of  power  to  serve 
the  government  as  they  were  Intended  to 
serve  it,  or  does  it  hinder  the  efficient  exer- 
cise of  their  power?  A  tax  upon  their  prop- 
erty lias  no  such  necessary  effect  It  leaves 
them  free  to  discharge  the  duties  tliey  have 
undertaken  to  perform.  A  tax  upon  their 
operation  Is  a  direct  obstruction  to  the  exer- 
cise of  federal  powers." 

Of  course  territories  are  political  subdi- 
visions of  the  United  States,  and  are  not  in- 
dependent Bovereigutles.    Perhaps  as  compre- 
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benaire  a  statement  of  their  relation  to  the 
general  goremnient  as  any  Is  found  In  Nat. 
Bank  v.  Yankton,  101  U.  S.  120,  25  L.  Ed. 
1040,  where  It  was  said:  "The  territories 
are  but  political  subdlTlslons  of  the  outlying 
dominion  of  the  United  States.  Their  rela- 
tion to  the  general  government  is  much  the 
same  as  that  which  counties  bear  to  the  r& 
spectlve  states,  and  Congress  may  legislate 
for  them  as  a  state  does  for  its  municipal 
organizations.  The  organic  law  of  a  terri- 
tory takes  the  place  of  a  Constitution  as  the 
fundamental  law  of  the  local  government.  It 
is  obligatory  on  and  binds  the  territorial 
authorities;  but  Congress  Is  supreme,  and 
for  .purposes  of  this  department  of  its  gov- 
ernmental authority  has  all  the  powers  of 
the  people  of  the  United  States,  except  such 
as  have  been  expressly  or  by  Implication  re- 
served in  the  prohibitions  of  the  Constitu- 
tion." The  court  fnrther  stated  that  the 
power  of  Congress  to  amend  the  acts  of  a 
territorial  Legislature  was  a  power  incident 
to  sovereignty  and  continued  until  granted 
away.  "Congress  may  not  only  abrogate 
laws  of  the  territorial  Legislatures,  but  it 
may  itself  legislate  directly  for  the  local  gov- 
ernment. It  may  make  a  void  act  of  the  ter- 
ritorial Legislature  valid,  and  a  valid  act 
void.  In  other  words,  it  has  full  and  com- 
plete legislative  authority  over  the  people  of 
the  territories  and  all  the  departments  of 
the  territorial  governments.  It  may  do  for 
the  territories  what  the  people,  under  the 
Constitution  of  the  United  States,  may  do 
for  the  states."  See,  also.  Snow  v.  U.  S.,  18 
Wall.  317,  21  L.  Ed.  784;  Mormon  Church 
V.  U.  S.,  136  U.  S.  1,  10  Sup.  Ct.  792,  84  L. 
Ed.  478;  Murphy  v.  Ramsey,  114  U.  S.  16,  B 
Sup.  Ct  747,  29  I*  Ed.  47;  A.,  T.  &  S.  F6 
Ry.  V.  Sowers.  213  U.  S.  55,  29  Sup.  Ct.  397, 
53  L.  Ed.  695;  Grether  v.  Wright,  76  Fed. 
742,  23  C.  C.  A.  498. 

We  must  proceed,  then,  with  the  under- 
standing that  Oklahoma  and  Indian  Terri- 
tories were  instramentalltles  or  agencies  pro- 
vided by  Congress  for  the  government  of  the 
people  within  their  borders,  and  that  the  mu- 
nicipalities were  the  agents  of  the  territories 
and  of  the  general  government  to  more  ef- 
fectively accomplish  the  purposes  of  govern- 
ment In  local  affairs.  But  does  it  follow  tliat 
all  the  property  of  territories  or  of  their  mu- 
nicipalities is  exempt  from  taxation  under 
the  doctrine  of  McCulIoch  v.  Maryland?  If 
the  true  test  for  determining  the  right  of  tax- 
ation by  the  states  Is  not  the  fact  of  agency, 
but  whether  it  will  operate  to  impair  or  in- 
terfere with  such  agencies  in  performing  the 
functions  by  which  they  are  designed  to 
-serve  the  United  States,  then  we  must  in- 
quire whether  the  municipalities  in  question 
will  be  interfered  with  in  the  performance 
of  those  functions  by  taxing  their  bonds  In 
the  hands  of  purcliasers  in  this  state.  The 
people  of  those  municipalities  found  it  con- 
venient to  issue  bonds  in  order  that  they 


might  carry  on  immediate  local  improve- 
ments. In  a  broad  sense  they  were  agencies 
of  the  territories,  and  were  conducting  those 
enterprises  for  the  United  States  govern- 
ment. Those  people  were  exercising  the 
right  of  local  self-government  under  the  au- 
thority of  the  United  States;  but  the  United 
States  was  not  responsible  for  all  their  acts, 
and  it  could  not  be  claimed  that  their  obliga- 
tions were  guaranteed  by  the  United  States. 
And  if  the  bonds  they  issued  were  sold  on 
the  strength  of  the  municipal  credit  alone^ 
how  is  the  power  of  the  government  to  bor- 
row money  on  the  credit  of  the  United  States 
affected  by  tlieir  taxation  by  the  states? 
If  this  tax  cannot  be  imposed,  then  these 
bonds  command  a  higher  price  on  the  mar- 
ket, and  the  municipalities  of  the  states  are 
placed  at  a  disadvantage  in  disposing  of 
their  bonds.  If  the  tax  may  be  imposed, 
then  the  price  of  municipal  bonds  finds  its 
proper  level  on  the  merits  in  the  mopey  mar- 
kets of  the  world.  To  bold  such  bonds  ex- 
empt from  taxation  by  the  states  would  push 
the  doctrine  of  Interference  with  the  agencies 
of  the  government  to  the  extreme  limit — tt 
limit  certainly  not  expressed  in  the  federal 
Constitution,  and  not  implied  If  we  correctly 
interpret  the  decisions  of  the  federal  Su- 
preme  Court 

3.  Chapter  328,  Laws  1907,  imposes  a  tax 
of  60  cents  on  each  $100,  or  a  major  frac- 
tion thereof,  of  the  principal  debt  whlcli 
is  secured  by  any  mortgage  of  real  property 
in  this  state,  and  registered  after  April  30, 
1907.  Section  3  reeds:  "All  mortgages  up- 
on which  such  tax  has  been  paid,  with  the 
debts  or  obligations  secured  thereby  and  the 
papers  evidencing  the  same,  shall  be  exempt 
from  all  other  taxation ;  but  nothing  herein 
shall  exempt  such  property  from  the  opera- 
tion of  the  laws  relating  to  the  taxation  of 
gifts  and  inheritances,  or  those  governing  the 
taxation  of  banks,  savings  banks,  or  trust 
companies;  provided,  that  this  act  shall  not 
apply  to  mortgages  taken  in  good  faith  by 
persons  or  corporations  whose  ijersonal  prop- 
erty is  expressly  exempted  from  taxation  by 
law,  or  is  taxed  on  the  basis  of  gross  earn- 
ings, or  other  method  of  commutation  In  lieo 
of  all  other  taxes."  According  to  the  terms 
of  the  proviso,  the  act  does  not  apply  to  the 
persona  and  corporations  therein  mentioned. 
The  act  applies  to  banks,  savings  banks,  and 
trust  companies,  although  the  mortgages  they 
hold  are  not  exempt  from  ordinary  taxation. 
The  question  then  is:  Did  the  Legislature 
adopt  an  arbitrary  basis  of  dasslflcatlon, 
such  as  to  come  within  the  prohibitions  in 
our  Constitution,  or  to  infringe  upon  that 
provision  of  the  federal  Constitution  which 
prohibits  the  passage  of  laws  by  a  state  which 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws.  The  exception 
from  the  exemption  Includes  banks  and  trust 
companies ;  but  we  are  concerned  at  this  time 
with  the  status  of  savings  banks  only,  and 
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\re  need  not  consider  whether  the  claaslflca- 
tion  Is  proper  for  those  Institutions. 

Section  839,  Rev.  Laws  1905,  treats  of  sar- 
Ings  banks,  for  the  purposes  of  taxation.  In 
a  special  manner.  They  have  no  capital 
stodi,  yet  their  property  is  not  taxed  in  the 
same  way  as  the  property  of  Individuals  or  of 
other  corporations.  By  section  838  the  value 
of  the  stock  of  corporations  having  capital 
stock  la  ascertained  by  deducting  the  value 
of  the  real  and  personal  property  from  the 
market  or  actual  value  of  the  stock,  and  the 
amount  of  the  difference  Is  taxed  as  stocks 
and  bonds,  and  the  real  estate  and  personal 
property  are  taxed  In  the  ordinary  way. 
Section  839  places  all  banks  without  capital 
stock  (except  savings  banks),  brokers,  and 
stockjobbers  in  one  class,  and  savings  banks 
In  another  class.  The  former  are  taxed  by  as- 
i^rtalnlng  the  difference  between  the  amoun* 
of  mcMiey  on  hand  or  in  transit,  the  amount  of 
money  in  the  bands  of  others  subject  to  draft, 
the  amount  of  checks  or  cash  Items,  etc.,  the 
amount  of  bills  receivable  and  other  credits, 
and  from  the  total  of  these  amounts  the  de- 
posits and  accounts  payable  are  deducted. 
The  balance,  If  any,  la  assessed  as  money  un- 
der section  835.  The  bonds  and  stocks  and 
personal  and  real  property  are  assessed  sepa- 
rately In  the  ordinary  way.  But  In  the  case 
of  savings  banks  no  specific  property  is  tax- 
ed separately  except  real  property.  Its  mon- 
ey, checks,  bills  receivable,  bonds,  and  stocks, 
and  all  personal  property  appertalrilng  to  the 
business,  are  listed  for  the  purpose  of  as- 
certaining whether  there  is  a  surplus,  and 
tbe  surplus  Is  found  by  deducting  the  total 
of  the  deposits  and  accounts  payable  from 
tbe  total  value  of  the  assets. 

It  therefore  appears  that  savings  bank? 
enjoy  privileges  accorded  to  no  other  person 
or  corporation  subject  to  taxation.  Other 
corporations  are  entitled  to  deduct  their  lia- 
bilities from  their  credits  only  (section  836). 
Savings  banks  alone  are  entitled  to  deduct 
their  liabilities  from  the  sum  total  of  all 
tbelr  assets,  except  real  property.  Chapter 
32S,  Laws  1907,  was  evidently  drawn  with 
reference  to  this  advantage,  and,  if  these  in- 
stitutions had  acquired  a  valuable  advantage 
In  business  by  reason  of  this  privilege,  that 
fact  was  a  su£Bcient  reason  for  attempting  a 
more  equitable  distribution  of  the  burdens 
of  taxation,  by  excepting  them  from  the  ex- 
emption in  the  mortgage  tax  law.  There  is  a 
reason  for  the  classiflcation,  and  there  is 
present  that  substantial  distinction  demand- 
ed by  the  law  between  the  objects  placed  In 
the  class  and  those  excluded. 

"We  have  read  the  very  able  brief  of  ap- 
pellant on  the  "Equal  Protection  of  the 
L41W8"  as  guaranteed  by  the  federal  Con- 
stitntion.  Many  of  the  propositions  advanc- 
ed must  be  accepted  as  settled  by  the  deci- 
sions of  the  federal  Supreme  Court  In  Hays 
T.  Mo.,  120  U.  8.  68,  7  Sup.  Ct.  350,  30  L.  Ed. 
678,  that  court  stated  that  all  persons  Bub- 
130N.W.-29 


Ject  to  legislation,  limited  as  to  the  objects 
to  which  It  is  directed,  shall  be  treated  alike 
under  like  circumstances  and  considerations, 
both  in  the  privileges  conferred  and  the  limi- 
tations Imposed.  This  declaration  of  tbe  law 
corresponds  to  the  rule  of  this  court  in  de- 
termining a  proper  classification.  That  court 
has  also  announced  that  the  mere  fact  of 
classification  Is  not  sufficient  to  relieve  a 
statute  from  the  reach  of  the  equality  clause 
of  tbe  fourteenth  amendment,  and  that  it 
must,  appear,  not  only  that  a  classiflcation 
has  been  made,  but  also  that  It  is  one  based 
upon  some  reasonable  ground — some  differ- 
ence which  bears  a  Just  and  proper  relation 
to  the  attempted  classiflcation,  and  is  not  a 
mere  arbitrary  selection.  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Ellis,  165  U.  S.  150.  17  Sup.  Ct. 
255,  41  L.  Ed.  666.  In  Cotting  v.  Kansas 
City  Stockyards,  183  U.  S.  79,  22  Sup.  Ct 
30,  46  li.  Ed.  92,  an  act  of  the  Legislature  of 
Kansas  was  held  invalid  because  It  estab- 
lished a  classification  between  stockyards 
doing  a  large  business  and  those  doing  a 
small  business.  It  was  stated  in  the  course 
of  the  opinion:  "Equal  protection  of  the 
laws  means  equal  exemption  with  ethers  of 
the  same  class  from  all  charges  and  burdens 
of  every  kind."  But  the  inequality  must  be 
substantial,  and  affect  a  substantial  right 
and  result  in  unequal  burdena  Mercliants' 
Bank  v.  Penn.,  167  U.  S.  461,  17  Sup.  Ct  829, 
42  L.  Ed.  236. 

Our  attention  is  called  to  the  distinction 
between  imposing  conditions  npoo  the  right 
to  incorporation  and  the  imposing  of  obliga- 
tions upon  such  existing  corporations.  This 
phase  of  the  question  is  discussed  in  West- 
em  Union  Tel.  Co.  v,  Kansas,  216  TJ.  S.  1, 
80  Sup.  Ct  190.  64  L.  Ed.  355.  Appellant 
contends  that  the  opportunity  and  good  will 
of  savings  banks,  permissible  under  the  tax 
laws,  if  any  exist,  are  vested  in  them  by  vir- 
tue of  their  right  of  existence  as  corpora- 
tions. Chapter  58,  Rev.  Laws  1905,  with  re- 
spect to  saving  banks,  throws  many  safe- 
guards around  them.  The  purpose  seems  to 
have  been  to  provide  a  safe  method  for  per- 
sons of  small  means  to  accumulate  their  sav- 
ings. But  because  it  may  tiave  been  found 
profitable  to  Invest  the  deposits  In  mortgages 
on  real  estate  In  this  state  is  not  a  sufficient 
reason  why  savings  banks  should  not  pay 
the  registry  mortgage  tax,  and  at  the  same 
time  submit  to  the  Inclusion  of  such  mort- 
gages among  the  assets  for  tbe  purpose  of  as- 
certaining the  surplus.  This  exception  could 
only  amount  to  a  discrimination  or  double  tax- 
ation if  these  institutions  stood  upon  the  same 
footing  as  other  banks  and  corporations.  Ex- 
perience may  show  that  It  may  be  advisable 
to  adopt  some  other  method  or  classification 
in  the  future.  The  Legislature  is  not  bound 
by  any  fast  rule,  and  may  change  the  meth- 
od of  taxation  whenever  in  its  Judgment  th« 
necessity  arises,  subject  only  to  the  llmita- 
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tlons  of  the  Conatltntlon  as  c<»i8trued  by  tbe 
courts. 

It  is  our  opinion  tlixt  chapter  828,  Laws 
1907,  l8  not  In  conflict  with  the  federal  or 
tbe  state  Constitution. 

Affirmed. 


VETTER  ▼.  SANDBO, 

(Supreme  Court  of  Minnesota.    March  17, 
1911.) 

(Bvllatiu  by  the  Cowt.) 

1.  Review  on  Appeai.. 

The  complaint  states  a  canse  of  action  for 
money  had  and  received,  and  the  evidence  con- 
duslTel;  sustains  the  complaint. 

(Additional  Syllabus  hv  Editorial  Staff.) 

2.  MowBT  Received  (J  8*)— Mohit  Wbowo- 
FuiiT  Obtained. 

A  complaint  stating  that  plaintiif  was  the 
owner  of  land  which  he  sold  to  defendant,  that 
a  township  ditch  tax  of  a  certain  amount  was 
charged  against  the  land  under  a  statute,  that 
it  was  agreed  that  plaintiff  should  pay  the 
ditch  tax  and  that  the  amount  should  be  de- 
ducted from  tbe  consideration  to  be  paid  by 
defendant  for  the  land,  that  defendant  Deducted 
the  amount  and  paid  the  tax,  but  wrongfully 
paid  it  in  his  own  name,  that  the  tax  was  aft- 
erwards declared  unconstitutional,  and  that  de- 
fendant then  applied  for  and  received  the  re- 
fund, appropriated  it  to  his  own  use,  and  re- 
fuses to  pay  it  over  to  plaintiff,  states  a  cause 
of  action  for  money  had  and  received. 

[EM.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |  30;   Dec.  Dig.  {  8.*] 

Appeal  from  District  Court,  Swift  County ; 
6.  E.  Qvale,  Judge. 

Action  by  WUhelmlne  Tetter  against  Hans 
O.  Sandbo.  There  was  a  directed  verdict  for 
plaintlfC,  and  defendant  appeals.    Affirmed. 

Davis  &  Michel  and  John  I.  Davis,  for  ap- 
pellant T.  Hansen  and  B.  L.  Thornton,  for 
respondent 

LEWIS,  J.  The  complaint  states  that 
plaintiff  was  the  owner  of  200  acres  of  land, 
which  he  sold  to  defendant  on  tbe  11th  of 
March,  1908;  that  a  township  ditch  tax  of 
^.80  was  charged  against  tbe  land  at  that 
time  under  chapter  191,  Laws  1907;  that  it 
was  agreed  that  plaintiff  pay  tbe  ditch  tax, 
and  that  the  amount  be  deducted  from  the 
consideration  to  be  paid  by  defendant  for 
tbe  land;  that  the  defendant  did  deduct  the 
amount  and  paid  tbe  tax,  but  wrongfully 
paid  it  in  his  own  name;  that  the  tax  was 
afterwards  declared  unconstitutional  by  the 
Supreme  Court ;  that  defendant  then  applied 
for  and  received  the  refundment,  appropriat- 
ed it  to  his  own  use,  and  refuses  to  pay  it 
over.  The  answer  was  a  general  denial.  At 
the  close  of  the  case  the  trial  court  directed 
a  verdict  for  the  plaintiff  for  tbe  full  amount. 

1.  The  complaint  states  a  cause  of  action 
for  money  had  and  received.  If  the  facts 
stated  were  true,  then  it  was  plaintiff's  mon- 
ey which  was  paid  by  defendant  to  discharge 
the  Hen ;  and  It  was  her  money  which  de- 


fendant received  from  the  county. 

2.  The  contract  of  sale  was  In  writing. 
The  consideration  was  $6,860,  to  be  paid  as 
follows:  "$100  cash  and  the  balance  on  or 
before  March  20,  1908,  subject  to  Incum- 
brances on  the  above  lands,  and  to  all  taxes 
or  assessments  that  may  hereafter  be  levied 
or  assessed  upon  said  premises  subject  or 
subsequent  to  1907  taxes,  which  first  party." 
The  contract  was  written  by  defendant,  who 
was  In  the  real  estate  business,  and,  al- 
though the  part  quoted  is  somewhat  Indef- 
inite and  incomplete,  the  meaning  is  plain. 
Tbe  purchase  price  was  $6,850,  subject  to  all 
Incumbrances,  liens,  and  taxes ;  that  is,  plain- 
tiff was  required  to  convey  tbe  premises  free 
from  all  liens. 

At  the  trial  plaintiff  testified  that  defend- 
ant agreed  to  pay  off  the  incumbrances  and 
taxes  and  pay  her  the  balance,  and  that  be 
did  so.  Defendant  claims  that  he  had  as- 
sumed the  Incumbrances  by  the  contract  of 
purchase,  that  the  plaintiff  bad  agreed  to 
take  the  difference  between  the  amount  of 
the  purchase  price  and  the  incumbrances  and 
liens,  and  that  the  money  paid  over  to  tbe 
county  to  discharge  the  ditch  assessment  was 
his  money,  and  not  plalntiiTs.  This  position 
finds  no  support  whatsoever  in  the  evidence. 
The  contract  ha  to  the  contrary,  and  the  re- 
ceipt given  by  the  county  treasurer  at  the 
time  the  ditch  assessment  was  made  shows 
the  contrary.  It  reads:  "Received  of  WU- 
helmlne Vetter,  by  H.  O.  Sandbo.  •  »  •  •• 
This  makes  a  clear  case  of  money  of  plain- 
tiff had  and  received  by  defendant 

Affirmed. 


KUENZIB  V.  JANSEN. 

(Supreme  Court  of  Wisconsin.    March  14, 
1911.) 

Fbattds,  Statute  or  (§  108*)— Sufficienct 
or  Writing — Statement  of  Considebation 
—Notes— "Fob  Value  Received." 

St.'  1888,  f  2307,  requires  a  special  promise 
to  answer  for  the  debt  of  another  to  be  in  writ- 
ing, expressing  the  consideration,  and  sulMcril)- 
ed  by  the  party  to  be  charged  therewith.  A 
note  reciting  that  it  was  "for  value  received" 
was  siKned  by  the  defendant  under  the  name  of 
the  malcer.  Held,  that  the  recital  "for  value  re- 
ceived" was  a  Bufiicient  compliance  with  the  stat- 
ute as  to  expressing  consideration,  and  that  de- 
fendant by  his  signature  adopted  the  terms  of 
the  note  and  was  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f{  214-221 ;   Dec.  Dig.  {  10&» 
For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7281.] 

Appeal  from  Circuit  Court,  Dodge  County ; 
Martin  L.  Lueck,  Judge. 

Action  by  William  F.  Jansen  against  O. 
M.  Kuenzie  and  others.  Judgment  for  plain- 
tiff, and  defendant  Kuenzie  appeals.  Af- 
firmed. 

This  action  was  brought  against  G.  M. 
Kuenzie,  appellant,  and  Louis  N.  Meyer  and 
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Xavler  Maier,  defendants,  upon  a  promis- 
sory note  for  $300  made  and  executed  by 
tbe  defendant  Loals  N.  Meyer  on  the  30th 
day  of  December,  1900,  payable  one  year 
after  date  with  6  per  cent,  interest  Tbe 
Interest  was  paid  and  Indorsed  upon  the 
note  until  December  9,  1905,  at  which  latter 
date  plaintiff  pressed  for  payment,  and  the 
defendant  Louis  N.  Meyer  asked  for  an  ex- 
tension of  one  year,  which  plaintiff  promised 
to  give  provided  said  Louis  N.  Meyer  would 
obtain  additional  signers.  Xavler  Maler  and 
appellant  signed  tbe  note  under  the  name  of 
the  original  maker,  Louis  N.  Meyer,  and  at 
bis  request  After  the  expiration  of  the 
year  from  the  time  of  the  signing  by  the 
appellant  and  Xavler  Maler,  this  suit  was 
brought  against  the  three  signers,  Louis  N. 
Meyer,  Xavler  Maler,  and  the  appellant,  G. 
M.  Kuenzle.  Kuenzle  appeared  and  defend- 
ed on  the  ground  that  there  was  no  consid- 
eration for  his  signature,  and  that  no  new 
consideration  in  fact  passed  at  the  time  of 
signing  the  note.  The  case  was  tried  by 
the  court  without  a  Jury,  and  the  following 
findings  made:  (1)  That  on  tbe  30th  day  of 
December,  1900,  at  Waupun,  Wis.,  the  de- 
fendant Louis  N.  Meyer  made  his  promissory 
note  In  writing  dated  on  that  day,  and  there- 
by promised  to  pay  to  tbe  plaintiff  the  sum 
of  $300,  one  year  after  date  with  interest 
at  the  rate  of  6  per  cent  per  annum  until 
paid.  (2)  That  during  the  month  of  Decem- 
ber, 1905,  the  defendants  Xavler  Maier  and 
G.  M.  Kuenzle  signed  the  promissory  note 
executed  by  Louis  N.  Meyer  and  bearing 
date  on  the  30th  day  of  December,  1900,  and 
thereby  promised  to  pay  to  the  plaintiff  the 
sum  of  $300,  according  to  the  terms  of  said 
note.  (3)  That  no  part  of  said  note  has 
been  paid,  except  the  payments  of  Interest, 
as  appears  from  the  Indorsements  on  the 
back  of  said  note.  And  as  conclusions  of 
law  the  court  found:  (1)  That  tbe  defend- 
ants, Louis  N.  Meyer,  Xavler  Maler,  and  6. 
M.  Kuenzle,  are  indebted  to  the  plaintiff  on 
said  note  for  the  sum  of  $300,  together  with 
the  unpaid  Interest  due  on  same.  Judgment 
was  rendered  for  the  plaintiff  in  accordance 
with  the  findings  in  tbe  sum  of  $300,  to- 
gether with  interest  and  costs,  from  which 
judgment  this  appeal  was  taken. 

Skinner  &  Thaner,  for  appellant  James 
Mcrray,  for  respondent 

KERWIN,  J.  (after  stating  the  facts  as 
above).  It  Is  Insisted  on  the  part  of  the 
appellant  that  his  signature  to  the  note 
In  question  was  not  binding  upon  him,  but 
was  void  under  the  provisions  of  section 
2307,  St  1898,  because  it  was  a  special 
premise  to  answer  for  the  debt  default,  or 
ml'carrlage  of  another,  not  in  writing  ex- 
pressing the  consideration  and  subscribed  by 
the  party  to  be  charged  therewith.  It  is 
argued  that,  tbe  note  being  a  valid  obliga- 


tion when  originally  made  and  signed  by 
Louis  N.  Meyer,  it  could  not  afterwards  by 
the  signature  of  the  appellant  become  his 
contract  and  binding  upon  him.  We  do  not 
think  the  position  is  well  taken.  The  note 
upon  Its  face  recited  that  it  was  given  for 
value  received  and  was  in  compliance  with 
all  the  provisions  of  the  statute  which  re- 
quire the  agreement  to  pay  the  debt  of  an- 
other to  be  in  writing  expressing  the  con- 
sideration and  signed  by  tbe  party  to  be 
charged.  The  consideration  "for  value  re- 
ceived" was  recited  in  this  note,  and  that  is 
a  sufficient  compliance  with  the  statute  as 
to  expressing  consideration.  Day  ▼.  Elmore 
et  al.,  4  Wis.  190;  Sears  et  al.  v.  Loy,  19 
Wis.  96;  Houghton  v.  Ely  et  al.,  26  Wis. 
189,  7  Am.  Rep.  52;  Dahlman  ▼.  Hammel, 
45  Wis.  466 ;  Young  et  al.  v.  Brown,  53  Wis. 
333,  10  N.  W.  394. 

The  signature  of  the  appellant  to  this  note 
amounted  to  an  adoption  of  the  terms  of 
the  note  including  the  recital  "for  value  re- 
ceived"; therefore  was  a  valid  binding  con- 
tract Moreover,  the  evidence  is  ample  to 
support  a  finding  that  the  time  for  payment 
of  the  note  was  extended  one  year  in  consid- 
eration of  the  additional  signatures.  It  is 
true  the  court  below  did  not  find  directly 
that  the  time  was  extended  one  year,  but  did 
find  that  Xavler  Maler  and  the  appellant 
signed  the  note  during  the  month  of  De- 
cember, 1905,'  which  note  bore  date  Decem- 
ber 80,  1900,  "and  thereby  promised  to  pay 
to  the  plaintiff  the  sum  of  $300  according 
to  the  terms  of  said  note,"  The  writing 
signed  by  the  appellant  was  sufllcient  com- 
pliance with  the  statute,  and  the  evidence 
shows  that  there  was  an  extension  of  time 
for  the  payment  of  the  note  in  consideration 
of  the  signatures  of  appellant  and  Xavler 
Maler. 

It  follows  that  the  judgment  below  must 
be  affirmed. 

The  judgment  is  affirmed. 

BIEBECKBR,  3.,  took  no  part 


STATE  ex  rel.  SCHAETZLB  v.  KNOWLES 
et  al. 

(Supreme  Court  of  Wisconsin.    March  14 
1911.) 

MtrmCIPAI,     CORPOBATIONS     (S     200«)  — PlBE- 

uen'b  Pension  Fund — Statutes. 

Under  Laws  1907.  c.  214,  giving  any  mem- 
ber of  any  city  fire  department,  serving  !&  years 
or  more,  a  pension  on  retiring  from  service,  one 
who  has  served  22  years,  a  part  of  the  time  as 
a  volunteer  and  a  part  of  the  time  on  a  salary 
basis,  is  entitled  to  a  pension  on  his  discharge. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  547;  Dec  Dig.  i 
200.*] 

Appeal  from  Circuit  Court,  Ashland  Coun- 
ty; E.  C.  Hlgbee,  Judge. 
Mandamus  by  the  State,  on  the  relation  of 


•fur  otber  cases  m«  lama  topic  and  saction  NUMBER  in  Dae-  Dig-  A  Am.  Die.  Kay  No.  Sarlea  &  Rep'r  Indexaa 


Digitized  by 


Google 


452 


130  NORTHWESTERN  REa?ORTKB 


(Wis. 


Louis  Schaetzle,  against  William  C.  Knowlea 
and  others  as  members  and  constltntlng  the 
Board  of  Trustees  of  the  Firemen's  Pension 
Fund  of  the  City  of  Ashland.  From  an  or- 
der overruling  a  g^ieral  demurrer  to  the 
petition  and  denying  a  motion  to  quash  the 
alternative  writ  of  mandamus,  defendants 
appeal.    Affirmed. 

Mandamus  action  to  compel  the  trustees 
of  the  Firemen's  Pension  Fund  of  the  City  of 
Ashland,  Wis.,  to  place  the  name  of  relator 
on  the  pension  roll. 

Facts  were  stated  in  the  petition  and  al- 
ternative writ  appropriate  to  the  question  of , 
whether  relator  was  eligible  for  a  pmision , 
under  chapter  214,  Laws  of  1907.     It  was  i 
stated  that  he  became  a  member  of  the  fire  | 
department  in  April,  1887;  that  he  was  made 
captain  in  1893,   assistant  chief  May,  1895, 
chief  in  1897,  and  was  discharged  July  1, 
1909,  having  been  in  continuous  service  over 
22  years,  with  compensation  of  $52  per  year 
at  first,  increased  later  by  $1  per  hour  actu-  j 
ally  spent  at  fires,  and  later  to  $250  per  year  j 
upon  his  being  made  assistant  chief,  further  : 
increased  to  $600  per  year   upon  his  being  I 
advanced  to  the  position  of  chief  and  later  to 
$840  per  year  and  lastly  to  $1,000  per  year,  j 
From  the  time  he  entered  the  service  to  Sep- 1 
teml>er,  1897,  he  devoted  only  a  portion  of 


his  time  thereto  and  the  rest  to  his  profes- 
sion as  a  barber.  Thereafter  he  devoted  all 
his  time  to  the  public  service  as  fireman. 
■Upon  the  taking  effect  of  chapter  214,  Laws 
of  1907,  the  city  council  acted  thereunder 
and  continued  to  do  so  up  to  the  time  relator 
was  discharged,  he  contributing  his  propor- 
tion of  the  pension  fund.  Such  fund  has 
never  amounted  to  $50,000.  There  is  no  ben- 
eficiary tliereof  as  yet  By  reason  of  the 
facta  stated  relator  is  entitled  to  receive 
from  such  fund  since  the  time  of  his  dis- 
charge $41,66  per  month,  or  one-half  the 
monthly  wages  he  was  then  receiving,  so 
tat  as  such  fund  will  go  for  that  purpose. 
He  applied  for  such  payment  but  the  trus- 
tees refused  to  pass  favorably  on  bis  applica- 
tion. 

An  alternative  writ  was  Issued  to  coerce 
the  trustees  into  granting  relator's  applica- 
tion. The  trustees  appeared  and  moved  to 
quash  the  proceedings  for  insufllclency  of 
facts  to  warrant  the  relief  sought  The  mo- 
tion of  respondents  in  such  proceedings  and 
their  demurrer  to  the  petition  were  over- 
njled. 

W.  S.  Cate,  for  appellants.  Sanborn,  Lam- 
oreux  &  Pray,  for.  respondent 

MARSHALL,  J.  (after  stating  the  facta  as 
above).  The  appeal  presents  the  question  of 
whether,  under  chapter  214,  Laws  of  1907, 
as  to  a  fireman  who  had  been  in  service  be- 
fore the  act,  part  of  the  time  as  a  volunteer; 
one  not  required  to  spend  time  in  the  service 
so  as  to  preclude  him  from  giving  his  atten- 
tion in  part  to  private  affairs  and  not  draw- 


ing a  monthly  salary,  as  In  case  of  members 
of  paid  fire  departments  in  many  cases,  the 
period  covered  by  the  mixed  vocation  is 
countable  in  making  up  the  22  years  requi- 
site to  eligibility  for  a  pension.  The  law  is 
as  follows: 

"Any  member  of  the  fire  department  of 
any  such  city,  having  served  twenty-two 
years  or  more  in  such  departmmt  may  make 
application  to  said  board  to  be  retired  from 
such  department,  or  he  may  t>e  retired  from 
such  department,  or  he  may  be  retired  by 
the  said  board  on  its  ovni  motion ;  in  either 
of  which  case,  said  board  shall  order  and 
direct  that  such  member  shall  be  paid  a 
monthly  pension  of  a  sum  equal  to  one-half 
of  the  monthly  compensation  allowed  such 
member  as  salary  at  the  date  of  his  retire- 
ment, or  if  any  member  shall  be  discharged 
after  serving  twenty-two  years  or  more,  the 
said  board  shall  order,  or  direct,  that  such 
person  shall  be  paid  a  monthly  pension  equal 
to  one-half  of  the  monthly  compensation  al- 
lowed to  such  member  as  salary  at  the  date 
of  his  discharge." 

We  are  unable  to  see  any  legitimate 
ground  for  reading  the  foregoing  as  if  the 
words  "who  has  received  a  monthly  salary 
during  the  whole  of  such  time  and  devoted 
his  whole  time  to  the  service,"  or  words  of 
similar  Import  were  In  place  by  implication 
after  the  words  "in  such  department"  so  as 
to  exclude  service  under  the  conditions 
which  characterized  that  of  respondent  dur- 
ing his  early  connection  with  the  fire  de- 
partment. There  is  no  rule  of  Judicial  inter- 
pretation which  would  Justify  or  even  sug- 
gest taking  such  liberty  with  the  statute  as 
we  look  at  the  matter.  "Any  member  of 
the  fire  department  of  any  such  city  having 
served  twenty-two  years  or  more  in  such  de- 
partment" does  not  seem  to  have  any  qualifi- 
cation as  to  whether  the  department  is  on  a 
salary  basis,  or  volunteer  basis,  part  of  the 
time.  The  call  is  for  a  fire  department — an 
organization  in  the  ordinary  way  as  part  of 
the  municipal  machinery — membership  there- 
in, service  for  the  period  of  at  least  22  years 
and  a  monthly  compensation  incident  to  the 
service  at  the  -time  of  its  termination. 

It  is  by  no  means  clear  that  the  monthly 
salary  feature  requires  the  compensation  to 
be  awarded  in  form  as  a  stated  amount  per 
month,  instead  of  a  specified  sum  per  year, 
payable  annually,  quarterly,  monthly  or  oth- 
erwise. That  feature  of  the  law  seems  to 
be  to  the  effect  that  the  compensation  of  the 
ex-officer  shall  be  one-half  as  much  per 
month  as  he  received  as  an  equivalent  for 
his  service  covering  such  a  period  at  the 
termination  of  his  connection  with  the  de- 
partment 

The  foregoing  accords  with  the  decision 
complained  of. 

The  order  is  affirmed. 

8IEBECKER,  J.,  took  no  part 
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FRDCHETTB  t.  RAVN. 

(Supreme  Court  of  Wisconsin.    March  14, 
1911.) 

1.  I»LEADiNQ  (I  49*)— Complaint— SumoiKK- 
OT  AS  Against  Oknesai,  Demubbeb. 

If  facts  are  stated  constituting  a  good  cause 
of  action,  thongli  not  the  one  the  pleader  intend- 
ed, the  pleading  is  good  as  against  a  general  de- 
mnrrer. 

fBd.  Note.— Fttr  other  cases,  see  Pleading, 
107-111;   Dec,  Dig.  I  49.*] 

2.  PLEADINO    (J    204*)— ANSWia— SUTFICIENCT 

OH  Deuukber. 

An  answer  should  be  held  good  on  demurrer 
If  it  states  a  defense  to  any  cause  of  action 
irhich  plaintiff  pleads  and  on  wMch  he  has  a 
right  to  rely. 

[Ed.  'Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  486-490;    Dec  Dig.  {  204.*] 

&  Pleadiwq   (I   204*)  —  Complaint  —  CON- 

BTBUCTION   ON  DEMUBREB  TO  ANSWEB. 

Where  the  complaint,  in  an  action  against 
k  surgeon  for  malpractice,  while  containing 
facts  sufficient  to  state  a  cause  of  action  on  con- 
tract, also  contained  the  averments  necessary  to 
state  a  cause  of  action  in  tort  for  injury  to  the 
person,  an  answer  setting  up  failure  of  plaintiff 
to  give  notice  of  the  claim  within  one  year  as 
required  by  St.  1808,  S  4222,  subd.  5,  in  coses 
of  injury  to  the  person,  was  not  demurrable  on 
the  ground  that  such  section  does  not  apply  to 
actions  on  contract. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  486-490;   Dec.  Dig.  I  204.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
tar ;  A.  H.  Reld,  Judge. 

Action  by  Thomas  Frechette  against  Mi- 
chael Ravn.  From  an  order  OTerraling  a  de- 
murrer to  the  second  defense  In  the  answer, 
plaintiff  appeals.    AiBrmed. 

This  Is  an  action  for  malpractice  brought 
against  the  defendant,  who  Is  a  physician 
and  surgeon.  On  February  11,  1904,  the 
plaintiff  suffered  injuries  to  his  hands  and 
right  wrist.  He  applied  to  the  defendant  for 
medical  and  surgical  treatment,  which  result- 
ed in  the  amputation  of  his  right  hand  at  the 
wrist  Joint  Several  bones  in  bis  left  band 
were  broken,  an^  this  injury  was  also  treat- 
ed by  the  defendant  Plaintiff  brings  this  ac- 
tion for  malpractice  to  recover  damages  in 
the  sum  of  $20,000,  setting  up  two  causes  of 
action  in  bis  complaint:  (1)  Alleging  negli- 
gent and  unskiUfui  treatment  which  resulted 
in  the  unnecessary  amputation  of  his  right 
hand ;  and  (2)  alleging  that,  by  reason  of  the 
negligent  and  unskillful  manner  in  which  the 
defendant  examined  and  administered  to 
plaintifTs  Injuries,  the  bones  which  were 
broken  In  his  left  band  were  not  set  in  place 
until  eight  days  after  the  Injury,  as  a  re- 
sult of  which  the  fingers  of  said  hand  bare 
become  stiffened  and  the  usefulness  of  the 
band  Impaired,  and  that  plaintiff  has  suffered 
great  physical  pain.  The  answer  of  the  de- 
fendant is  a  general  denial,  and,  as  a  second 
defense  to  each  of  the  two  causes  of  action, 
defendant  alleges  that  he  began  bis  treat- 
ment of  the  plaintiff's  injuries  on  the  11th 


of  February,  1904,  and  that  plaintiff  left  his 
care  and  treatment  on  February  25,  1904, 
and  after  that  date  received  no  further  medi- 
cal or  surgical  attention  from  him ;  that  this 
action  was  commenced  on  February  4,  1910; 
and  that  no  notice  In  writing  as  required  by 
subdivision  5,  }  4222,  St  1898,  has  ever  been 
served  on  said  defendant.  Plaintiff  demurred 
to  the  second  defense  set  out  In  defendant's 
answer,  which  demurrer  was  orermled.  This 
appeal  is  taken  from  the  order  overruling 
plaintifTs  demurrer. 

Van  Hecke  &  Fisher,  for  appellant  Smart; 
Van  Doren  &  Curtis,  for  respondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  has  divided  what  Is 
probably  a  single  cause  of  action  into  two 
causes  of  action.  No  objection  has  been  tak- 
en to  the  division,  however,  and  we  mention 
it  lest  the  opinion  should  be  construed  as  an 
approval  of  the  method  of  pleading  pursued 
The  wording  of  the  two  causes  of  action  dif- 
fers only  In  the  recital  of  the  character  of 
the  injuries,  and  both  causes  of  action  fall 
within  the  same  category.  For  convenience 
In  the  subsequent  discussion  we  will  treat 
the  complaint  as  though  It  contained  but  a 
single  cause  of  action. 

For  the  purposes  of  discussion  In  this  case, 
we  will  assume,  without  deciding,  that.  If  the 
action  Is  based  on  contract,  the  one-year  limi- 
tation contained  In  subdivision  5,  %  4222, 
St  1898,  has  no  application  to  It  The  ac- 
tion is  plainly  one  to  recover  damages  for 
Injury  to  .the  person,  and  If  It  Is  In  tort  the 
one-year  limitation  referred  to  applies.  The 
complaint  states  a  good  cause  of  action  in 
tort,  and  it  Is  apparent  from  the  allegations 
therein  found  that  the  pleader  intended  to 
state  a  cause  of  action  sounding  In  tort.  It 
alleges  tha't  the  defendant  was  employed  to 
treat  the  plaintiff,  but  does  not  set  forth 
what  the  contract  duties  of  the  defendant 
were  In  the  premises,  and  does  not  allege  hi 
terms  that  any  contract  obligation  was  breach- 
ed. It  does  set  forth  that  the  defendant  neg- 
ligently and  unsklllfully  examined  the  plain- 
tiff and  arrived  at  a  wrong  conclusion  on 
such  examination  and  negligently  operated 
upon  the  plaintiff  in  an  unskillful  manner. 
Damages  are  asked  for  mental  pain  and  suf- 
fering as  well  as  for  the  Injury  to  the  hands 
and  arms  of  the  plaintiff.  Such  damages  are 
hardly  recoverable  In  an  action  on  contract 
Walsh  V.  Railway  Co.,  42  Wis.  23,  24  Am. 
Rep.  376 ;  Brown  v.  "Railway  Co.,  54  Wis.  342, 
349,  11  N.  W.  356,  911,  41  Am.  Rep.  41.  By 
a  liberal  construction  of  the  complaint  there 
is  enough  In  It  by  way  of  averment  to  state 
a  cause  of  action  on  contract.  But  applying 
to  It  the  test  prescribed  In  Boehrer  v.  Juer- 
geas  &  Anderson  Co.,  133  Wis.  426,  429.  113 
N.  W.  655,  it  Is  quite  clear  that  the  pleader 
Intended  to  state  a  cause  of  action  In  tort, 
and  not  one  on  contract 
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In  this  situation,  abould  this  court  treat 
the  action  as  one  on  contract  and  not  one  In 
tort?  If  not,  tben  the  order  of  the  circuit 
court  overruling  the  demurrer  to  the  plea  of 
the  statute  of  limitations  contained  In  the 
answer  Is  correct.  It  was  said  In  Blerl  v. 
Fonger,  139  Wis.  150,  153.  120  N.  W.  862, 
864,  that :  "If  facts  are  stated  constituting 
a  good  cause  of  action,  though  not  the  one 
the  pleader  Intended,  the  pleading  is  good 
as  against  a  general  demurrer."  This  rule 
Is  followed  in  Bruhein  v.  Stratton,  129  N.  W. 
1092.  No  attack  Is  made  on  the  complaint 
In  this  case  by  demurrer  or  otherwise.  The 
defendant  does  not  seek  to  sustain  Its  an- 
swer against  the  plaintiff's  demurrer  by  as- 
serting that  the  complaint  does  not  state  a 
cause  of  action. 

Conceding  that  the  complaint  contains  facts 
sufficient  to  state  a  cause  of  action  on  con- 
tract, It  also  contains  the  necessary  aver- 
ments to  set  forth  a  cause  of  action  In  tort 
The  plaintiff  has  made  no  election  as  to 
which  cause  of  action  he  will  rely  on,  and 
this  court  cannot  make  any  election  for  him 
on  the  present  state  of  the  record.  For 
aught  we  know,  be  may  be  able  to  prove  that 
the  statutory  notice  was  g^ven  or  that  It  was 
waived,  and  will  elect  to  pursue  his  remedy 
In  tort  wherein  damages  are  recoverable 
which  cannot  be  awarded  on  contract  and 
wherein  he  may  have  execution  against  the 
body  to  collect  any  Judgment  he  may  recover. 
While  the  plaintiff  for  the  purposes  of  his 
demurrer  admits  that  the  notice  was  not 
served,  he  is  also  Insisting  that  no  notice  Is 
necessary  in  either  a  contract  or  a  tort  ac- 
tion, and  he  would  be  permitted  on  the  trial 
to  prove  that  notice  was  given.  The  cause 
of  action  In  tort  has  not  been  withdrawn  and 
may  never  be  withdrawn.  So  long  aa  It  con- 
fronts the  defendant,  he  has  the  right  to 
checkmate  it  by  pleading  the  statute  of  limi- 
tations applicable  to  it  It  Is  not  a  question 
of  there  being  a  cause  of  action  on  contract 
stated,  to  which  the  statute  does  not  apply, 
but  of  there  being  a  cause  of  action  In  tort 
stated,  to  which  It  does  apply.  As  a  com- 
plaint is  held  good  on  demurrer  If  It  states 
any  cause  of  action,  so  an  answer  should  be 
held  good  on  demurrer  If  It  states  a  defense 
to  any  cause  of  action  which  the  plaintiff 
pleads  and  on  which  he  has  a  right  to  rely. 
Unless  we  say  to  the  plaintiff,  "Tour  com- 
plaint states  a  cause  of  action  on  contract, 
and  you  must  not  rely  on  the  cause  of  ac- 
tion In  tort  stated  therein,"  we  should  not 
deny  to  the  defendant  the  right  to  defend 
against  the  tort  action  that  is  stated.  It  was 
lawyerlike  and  proper  for  the  defendant's 
counsel  to  answer  as  they  did,  and  nothing 
has  occurred  to  render  that  answer  Improper. 
If  the  plaintiff  considered  It  advisable  to  pro- 
ceed on  contract  rather  than  In  tort,  he 
should  have  amended  bis  complaint  Then  If 
the  statute  of  limitations  were  pleaded,  and 


the  plea  was  not  a  proper  one,  the  demurrer 
would  be  well  taken.  So  long  as  the  plain- 
tiff chooses  to  present  a  pleading  for  which 
different  things  may  be  claimed  on  the  trial, 
the  defendant  has  a  right  to  present  an  an- 
swer that  is  pertinent  and  applicable  to  the 
different  aspects  In  which  the  complaint  may 
be  viewed.  It  this  court  should  sustain  the 
demurrer  to  the  answer  and  the  plaintiff 
should  Insist  on  the  trial  on  his  right  to  pro- 
ceed and  recover  In  tort  the  trial  court 
might  have  as  difficult  a  problem  to  work  out 
as  he  would  encounter  if  he  were  trying  to 
determine  "How  old  Ann  was."  The  plaintiff 
cannot  be  permitted  to  maneuver  the  de- 
fendant out  of  a  valid  defense  to  the  cause 
of  action  In  tort  until  be  lets  go  of  such 
cause  of  action. 
Judgment  affirmed. 

SIEBBCKER,  X,  took  no  part 


HEJRRING  V.  a  I.  DU  PONT  DB 

NEMOURS  POWDER  CO. 

(Supreme  Conrt  of  Wisconsin.    March  14^ 

1911.) 

1.  Afpka.1.   ano   Esbob    (S  933*)  —  PsKsmiP- 
noNs  IN  Favob  or  Tual  Court. 

Where  a  new  trial  was  granted  upon  pay- 
ment of  costs  but  without  giving  reasons  there- 
for, the  Supreme  Court  must  presume  that  it 
was  granted  in  the  exercise  of  the  trial  court's 
discretion,  because  justice  would  be  best  sub- 
served by  granting  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  ii  3425,  8772-3776;  Dec. 
Dig.  i  933.*] 

2.  Appeal  anh  Ebbob  (§  977*)— Afpbai.ablb 

OBDEBS — DiSCBETIONABT   OsnEBS. 

Where  there  was  no  abuse  of  discretion  In 
granting  a  new  trial,  and  none  was  claimed,  an 
appeal  from  the  order  granting  it  must  be  dis- 
missed. 

[Ed.  Npte. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3860-^865;  Dec.  Dig.  i 
977.*] 

Appeal  from  Circuit  Court  Bayfield  Coun- 
ty;  E.  W.  Helms,  Judge. 

Action  by  Richard  A.  Herring  against  the 
E.  I.  Du  Pont  de  Nemours  Powder  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Appeal  dismissed. 

J.  P.  Laffey  and  A.  W.  McLeod,  for  ap- 
pellant. Sanborn,  Lamoreux  &  Pray,  B.  C. 
Alvord,  and  H.  B.  Waimsley,  for  respondent 

WINSLOW,  C.  3.  This  case  was  once 
here  on  an  appeal  from  a  judgment  of  non- 
suit (139  Wis.  412,  121  N.  W.  170),  and  It 
was  held  upon  that  appeal  that  the  nonsuit 
was  wrongly  granted  and  a  new  trial  was 
ordered.  A  new  trial  has  been  had  and  a 
special  verdict  rendered,  consisting  of  eight 
questions  and  answers  which  It  is  unnec- 
essary to  set  forth.  The  defendant  moved 
to  change  the  answers  to  certain  of  the  ques- 
tions, for  Judgment  on  the  verdict  and  for 


•For  otber  cases  SM  same  topic  and  section  NUHBBR  la  Dec.  Die  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  tndexea 


Digitized  by 


Google 


Wte.) 


MoMIIiLAN  ▼.  H0U;EY 


465 


Judgment  notwlthsUndlag  tbe  verdict  Tbe 
plaintiff  moved  to  chanfe  the  amnwen  to 
certain  of  tbe  questioiu,  and  in  default 
tbereof  to  aet  aside  the  verdict  and  grant 
a  new  trial,  becanse  the  verdict  la  contrary 
to  law  and  not  supported  by  the  evidoice, 
and  because  of  Inconalatency  In  the  answers 
in  the  special  verdict.  The  defendant's  mo- 
tions were  all  denied,  and  the  plaintlfTs  mo- 
tion to  change  the  answers  was  denied,  but 
the  plaintUTs  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  granted  on  condi- 
tion that  the  plaintiff  pay  the  costs  of  the 
trial.  From  this  order  the  defendant  ap- 
peals. 

The  new  tilal  having  been  granted  upon 
condition  of  tbe  payment  of  the  costs  of  the 
trial  and  speclfyhig  no  reason  therefor  must 
be  presumed  to  have  been  granted  in  the 
exercise  of  the  discretion  of  the  court,  be- 
cause for  some  reason  it  was  dissatisfied 
therewith  and  deemed  that  the  ends  of  Jus- 
tice would  be  best  subserved  by  a  new  trial. 
Clese  V.  M.  E.  B.  &  li.  Co.,  116  Wis.  66,  92 
N.  W.  356;  Prost  v,  Meyer,  137  Wis.  255, 
118  N.  W.  811.  No  abuse  of  discretion  is 
claimed,  nor  does  It  appear  that  any  such 
claim  could  be  successfully  made.  Under 
such  circumstances  the  rule  is  well  settled 
that  the  appeal  must  be  dismissed.  Sly  v. 
Kllboum  caty,  128  N.  W.  872. 

It  Is  so  ordered. 

SIEBECKER,  J.,  took  no  part 


McMillan  et  al.  v.  HOLLBT  «t  al. 
<Snpteme  Court  <rf  Wisconsin.    March  14, 1911.) 

1.  CoKTBACTS  (i  169*)— CoNBTBUcnoK— Inten- 
tion OF  Pasties. 

Where  tbe  intention  of  the  parties  to  an 
Instmment  is  donbtfnl  on  the  face  thereof,  it  is 
proper  to  consider  the  circumstances  surround- 
ing the  parties  at  the  time  of  the  execution  of 
the  instrument  to  arrive  at  its  proper  con- 
struction. 

[BJd.  Note.— For  other  cases,  see  Contracts, 
Cent  XNg.  f  752;  Dec.  Dig.  {  169.*] 

2.  AssiomocNTB  FOR  Benetit  of  Creditobs 
({  89*)— Vaiidity. 

A  debtor  and  his  creditors  may  axree  that 
bis  property  shall  be  abeolutely  transferred  to 
a  tmstee  for  the  benefit  of  tbe  creditors  in  con- 
sideration of  a  release  of  the  indebtedness,  or 
they  may  agree  that  it  shall  be  transferred  sub- 
ject to  a  reversion  of  the  residue  after  the  cred- 
itors have  been  paid. 

TEId.  Note.— For  other  cases,  see  AssicnmentB 
for  Benefit  of  Creditors,  Cent.  Dig.  ||  154-164 ; 
Dec.  Dig.  I  89.  •] 

8.   ASSIONKENTS    FOB    BENEFIT    OF    CBEDITOBS 
(I  9*)— COKBTBUCTIOK- BIOHT8  AC()DIBED. 

The  partners  in  a  firm  and  an  individual, 
largely  indebted,  who  was  a  gnarantor  of  the 
firm  debts,  assigned  their  property  to  trustees 
for  the  benefit  of  their  creditors  in  consideration 
«f  the  creditors  releasing  their  claims  and  of 
the  services  of  the  trustees.  Tbe  aaaignn^^nt 
contained  no  provisioa  for  the  return  of  the 
residue  after  the  creditors  had  been  paid.  A 
form  used  to  prepare  tbe  assignment  contained 


sueh  a  j»«vision,  but  tt  was  omitted  becante  it 
was  believed  that  tbe  creditors  could  receive,  at 
most,  only  50  cents  or  60  cents  on  the  dollar. 
An  outline  of  a  plan  for  the  appointment  of 
trustees  in  the  handwriting  of  one  of  the  part- 
ners, the  contents  of  vriiich  was  known  to  the 
individual,  was  not  adopted  in  the  final  execu- 
tion of  the  assignment.  Betd,  tl>at  the  aasini- 
ment  was  an  absolute  conveyance  in  trust  tor 
the  benefit  of  the  creditors  without  reserring 
any  trust  io  favor  of  the  assignors  in  any  sur- 
plus remaining  after  the  pa.yment  of  the  debts. 
[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  IMg.  {  11 ;  Dec 
Dig.  f  9.»} 

Appeal  from  Circuit  Court,  La  Ctoaae 
County;    James  O'Nell,  Judge. 

Action  by  Sam  D.  McMillan  and  another, 
as  administrators  of  Alexander  McMillan, 
deceased,  against  John  M.  Holiey  and  others. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   AfiBrmed. 

This  is  an  action  In  equity  brought  by  the 
administrators  of  the  estate  of  Alexander 
McMillan  to  charge  the  defendants,  John  M. 
Holiey,  E.  C.  Warner,  and  one  W.  W.  Car- 
gill  (now  deceased),  as  trustees  for  the  plain- 
tiffs, to  compel  an  accounting  of  the  trust 
property,  and  to  set  aside  conveyances  made 
by  said  defendants  to  the  McMillan  Compa- 
ny, a  corporation  which  Is  also  Joined  as  a 
defendant  The  answer  denied  the  exist- 
ence of  any  trust  The  action  was  referred 
to  C.  L.  Baldwin,  Esq.,  to  hear,  try,  and  de- 
termine. The  facts  were  not  seriously  dis- 
puted. 

Prior  to  December,  1896,  the  firm  of  D.  D. 
McMillan  &  Sons,  composed  of  D.  D.  McMil- 
lan, John  H.  McMillan,  and  William  McMU- 
lan,  owned  and  operated  a  number  of  eleva- 
tors In  Texas.  Alexander  McMillan  owned 
considerable  real  property  In  La  Crosse  and 
elsewhere.  Both  Alexander  and  the  firm 
were  largely  In  debt ;  Alexander's  individual 
indebtedness  being  mostly  secured  by  mort- 
gages upon  real  estate.  He  had  also  indors- 
ed the  notes  of  D.  D.  McMillan  &  Sons  to  a 
large  amount  and  the  total  Indebtedness,  se- 
cured and  unsecured,  amounted  to  about 
$190,000.  In  November,  1898,  the  parUes 
were  unable  to  proceed  in  business,  and, 
after  some  negotiation,  entered  Into  an  agree- 
ment with  all  of  their  creditors  by  which 
they  turned  over  all  of  their  property  to  Hol- 
iey, Warner,  and  CarglU  as  trustees,  which 
agreement  after  the  preliminary  clause, 
reads  as  follows : 

"Whereas,  the  said  firm  of  D.  D.  McMillan 
&  Sons  is  largely  indebted  In  various  amounts 
at  this  time  to  certain  of  said  several  cred- 
itors, and  said  D.  D.  McMillan  and  Alexan- 
der McMillan  are  Indebted  to  others  of  said 
several  creditors,  and  have  also  become  con- 
tingently liable  by  Indorsement  and  guaran- 
ty for  debts  of  said  D.  D.  McMillan  ft  Sons 
and  said  firm  as  principal  debtor  and  said 
D.  D.  McMillan  and  said  Alexander  McMil- 
lan as  principal  debtors,  and  as  Indorsers 
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and  gnarantora,  as  aforesaid,  are  not  able  at 
this  time  to  pay  and  dlscliarge  the  demands 
of  Bald  creditors,  but  have  ample  stock  in 
trade,  property,  and  effects  for  that  purpose, 
If  the  same  can  be  converted  without  sacrifice, 
and  it  is  believed  that  said  debts  can  be  paid 
If  the  business  of  said  firm  can  be  continued 
with  free  use  of  the  property  and  resources 
novf  In  the  hands  of  said  Arm,  in  the  manner 
hereinafter  provided:  Now  this  agreement 
wltnesseth :  That  in  consideration  of  the  for- 
bearance of  suit  by  each  of  the  creditors,  and 
the  release  on  their  part  hereinafter  contain- 
ed and  of  the  services  to  be  performed  by 
said  trustees  as  hereinafter  set  forth,  the 
said  firm  of  D.  D.  McMillan  &  Sons  and  each 
and  every  member  of  said  firm  hereby  as- 
signs and  transfers  in  trust  to  said  trustees 
all  personal  estate  of  every  kind  and  nature, 
and  all  notes,  claims,  demands,  book  ac- 
counts, and  effects  of  every  name  and  de- 
scription belonging  to  said  firm  wherever  sit- 
uated, and  the  business,  name  and  good  will 
of  said  firm,  and  authorize  and  empower 
them  forthwith  upon  and  after  the  execution 
of  this  agreement  to  take  possession  of  all 
such  personal  property,  effects,  and  business 
and  to  continue  said  business  under  their 
own  names  as  trustees  for  said  creditors  for 
the  length  of  time  and  subject  to  the  condi- 
tions hereinafter  set  forth,  and  for  the  same 
considerations  aforesaid  firm  of  D.  D.  Mc- 
Millan &  Sons  will  forthwith  upon  and  after 
the  execution  of  this  agreement  convey  to 
said  trustees  upon  the  same  trusts  all  real 
estate  and  Interest  In  real  estate  wherever 
situated  belonging  to  and  used  by  said  firm 
whether  held  in  the  name  of  said  firm  or  In 
the  name  of  any  member  thereof,  and,  for 
the  same  considerations  aforesaid,  said  D.  D. 
McMillan  win  forthwith  upon  and  after  the 
execution  of  this  agreement  convey  and  trans- 
fer to  said  trustees  upon  the  same  trusts  all 
the  following  described  real  estate  and  per- 
sonal property:  [Description  of  property.] 
D.  D.  McMillan  &  Sons'  Property.  [Descrip- 
tion of  property.]  And  for  the  same  consid- 
eration .aforesaid  said  Alexander  McMillan 
will  forthwith  upon  and  after  the  execution 
of  this  agreement  convey  and  transfer  to 
said  trustees,  upon  the  same  trusts,  all  the 
following  described  real  estate  and  personal 
property:  [Description  of  property.]  It  is 
expressly  understood  and  agreed  that  this 
agreement  shall  be  of  no  force  and  effect  un- 
less said  conveyances  and  transfers  from  said 
firm  and  from  D.  D.  McMillan  and  Alexan- 
der McMillan  shall  be  fully  executed  aild  de- 
livered to  said  trustees  on  or  before  the  10th 
day  of  January,  1897.  Said  trustees  shall 
hold,  manage  and  control  all  of  said  real  and 
personal  property  so  to  be  conveyed  and 
transferred  to  them  with  power  to  lease  said 
real  estate  and  collect  and  employ  rents  as 
hereinafter  provided,  and  shall  continue  the 
business  heretofore  carried  on  by  the  said 
firm  of  D.  D.  McMillan  &  Sons  until  the  first 
day  of  January,  A.  D.  1900,  unless  the  debts 


of  said  firm  shall  be  sooner  fnlly  paid,  or  un- 
less the  said  trust  shall  be  sooner  terminated 
in  the  manner  hereinafter  provided.  They 
shall  keep  said  property  In  good  condition 
and  repairs,  keep  ail  Insurable  portions  there- 
of insured  against  fire  or  other  damage  to 
the  extent,  at  least,  that  the  same  Is  now  in- 
sured, or  more  In  their  discretion,  distribute 
and  pay  over  the  net  profits  of  said  business 
and  net  proceeds  of  rents  and  all  other  In- 
come from  said  property  and  business  among 
and  to  said  creditors  pro  rata  according  to 
the  amounts  of  their-  several  demands,  and 
in  fixing  the  amount  of  said  several  demands 
for  purposes  of  such  distribution  tbey  shall 
add  to  the  face  of  each  claim  the  interest 
thereon  accrued  and  unpaid  up  to  January 
1st,  1897;  and  it  is  expressly  understood 
that  such  pro  rata  payments  of  net  proceeds 
shall  be  applied  in  extinguishment  of  Inter- 
est accrued  up  to  the  date  of  each  payment, 
and,  in  case  of  deficiency  In  the  amonnt  to 
pay  all  accrued  Interest,  interest  accrued  up- 
on any  Indebtedness  secured  by  mortgage, 
pledge,  or  hypothecation  now  In  force  shall 
be  first  paid  in  full,  and.  If  there  should  be 
any  deficiency  in  the  amount  required  to  pay 
such  mortgage  interest,  payments  shall  b« 
made  on  account  of  Interest  upon  secured  In- 
debtedness pro  rata  according  to  the  several 
principal  amounts. 

"And  It  Is  further  hereby  agreed  and  de- 
clared that  If  at  any  time  prior  to  said  first 
day  of  January,  1900,  the  said  trustees  shall 
be  of  the  opinion  that  having  regard  to  the 
condition  and  prospect  of  the  business  of 
said  debtors  so  continued  by  them  it  would 
be  expedient  forthwith  to  wind  up  the  same 
and  realize  and  divide  the  estate,  they  shall 
call  a  meeting  of  said  creditors  by  circular 
letter,  stating  the  time,  place,  and  object  of 
the  meeting,  and  sent  by  post  or  otherwise 
to  the  last  known  place  of  abode  or  business 
of  such  creditors,  respectively,  or  their  re- 
spective agents,  in  time  to  give  to  said  cred- 
itors or  agents  fifteen  clear  days'  notice  of 
such  meeting,  and  if  at  such  meeting  a  ma- 
jority in  number  representing  three-fourths 
In  value  of  the  creditors  present  or  repre- 
sented at  the  meeting  shall  resolve  that  the 
said  business  and  estate  be  wound  up  and 
realized,  then  the  trustees  shall,  with  all 
convenient  speed  proceed  to  wind  up  the  said 
business,  and  to  sell,  collect,  and  realize  the 
said  estate,  and  apply  the  net  proceeds  there- 
of first  in  the  payment  of  all  debts  secured 
by  mortgage  in  the  order  of  legal  prefer- 
ence, and  the  remainder  pro  rata  as  afore- 
said upon  unsecured  claims.  If  all  the  said 
debts  shall  not  have  been  fully  paid  on  or  be- 
fore January  Ist,  1900,  and  the  said  cred- 
itors shall  not  on  or  before  that  date  have 
consented  in  writing  to  a  further  extension 
of  said  trust  and  continuance  of  said  busi- 
ness in  the  manner  and  for  the  purpose  here- 
in provided,  it  shall  then  be  the  duty  of  the 
said  trustees  to  proceed  as  aforesaid  to  wind 
up  the  said  business  and  to  sell,  collect,  and 
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realize  said  estate  and  apply  the  net  pro- 
ceeds as  hereinbefore  provided,  and  all  pro- 
visions of  this  agreement  as  to  control  and 
management  and  power  of  sale  of  and  over 
all  the  property  of  said  estates  shall  be  con- 
tinued in  force  for  such  length  of  time  after 
January  1st,  1800,  as  may  be  necessary  for 
the  purpose  of  winding  up  the  estate.  Full 
|)ower  and  authority  is  given  hereby  to  said 
trustees  in  their  discretion  to  sell  and  dis- 
pose of  any  of  the  property,  real  or  personal, 
conveyed  and  to  be  conveyed  to  them  pursu- 
ant to  the  provisions  hereof,  which  In  their 
opinion  Is  not  necessary  or  useful  in  the  fur- 
ther prosecution  of  the  business,  and  to  use 
and  apply  the  net  proceeds  thereof  In  the 
same  manner  hereinbefore  provided  for  the 
use  and  application  of  the  net  profits  of  said 
business,  and.  In  consideration  of  the  prem- 
ises, the  creditors  hereby  respectively  release 
said  debtors,  their  heirs,  executors,  and  ad- 
ministrators from  the  said  debts  due  to  them 
respectively,  and  from  all  liability  as  en- 
dorsers or  guarantors,  and  from  all  actions, 
proceedings,  claims^  and  demands  In  respect 
thereof.  Provided,  however,  and  it  Is  here- 
by agreed  and  declared,  that  these  presents 
and  the  release  hereinbefore  contained  shall 
not  in  any  wise  prejudice  or  affect  the  rights 
or  remedies  of  any  of  the  said  creditors 
against  any  surety  or  sureties  other  than  said 
Alexander  McMillan  and  D.  D.  McMillan,  or 
any  person  or  persons  other  than  the  debt- 
ors, their  heirs,  executors,  or  administrators, 
and  that  no  pledges,  mortgage,  or  hypotheca- 
tion of  any  of  the  property  hereinbefore  men- 
tioned as  conveyed  and  transferred,  or  to  be 
conveyed  and  transferred  to  said  trustees, 
shall  be  deemed  to  be  released  or  discharg- 
ed, or  in  any  manner  impaired  except  by 
payment  in  full  of  the  indebtedness  secured 
by  said  pledge,  mortgage,  or  hypothecation; 
and  at  and  after  the  time  of  the  termination 
of  the  trust  herein  provided  for  or  of  any 
agreed  extensions  thereof  or  of  Its  termina- 
tion by  vote  of  three-fourths  In  value  of  the 
creditors  as  hereinbefore  provided  for,  the 
bolder  of  any  such  pledge,  mortgage,  or  hy- 
pothecation may  proceed  to  enforce  the  same 
for  any  then  unpaid  portion  of  the  Indebted- 
ness secured  thereby.  And  it  is  further 
agreed  that  the  books  and  papers  of  said 
business  to  be  continued  by  said  trustees  and 
all  books  and  accounts  of  and  relating  to  the 
management  of  said  entire  trust  estate  shall 
be  open  at  all  times  in  proper  business  hours 
to  examination  by  any  of  said  creditors,  or 
by  any  committee  whom  they  may  appoint 
for  that  purpose.  In  consideration  of  the 
fact  that  said  Alexander  McMillan  is  only 
liable  contingently  and  as  an  Indorser  for 
the  Indebtedness  of  said  firm  of  D.  D.  Mc- 
Millan &  Sons  and  that  this  agreement  pro- 
vides for  the  conveyance  to  said  trustees  of 
all  the  productive  property  of  said  Alexan- 
der McMillan,  it  is  hereby  further  agreed  that 
said  trustees  shall  and  may  pay  over  from 
time  to  time  to  said  Alexander  McMillan  out 


of  the  proceeds  of  rentals  or  other  Income 
derived  from  the  property  conveyed  by  said 
Alexander  McMillan  pursuant  hereto  a  sum 
or  sums  not  exceeding  in  the  aggregate  two 
thousand  dollars  ($2,000)  per  annum. 

"A  majority  of  said  trustees  shall  have 
power  to  do  any  act  required  to  be  done  In 
the  execution  of  this  trust." 

This  agreement  was  duly  signed,  sealed, 
and  acknowledged  by  the  grantors,  the  trus- 
tees and  the  creditors. 

In  January,  1897,  the  trustees  took  pos- 
session of  all  of  the  property  and  commenced 
Its  administration.  They  sold  the  Texas 
elevators  and  some  other  property  and  made 
payments  upon  the  claims. '  In  September, 
1897,  they  were  threatened  with  suit  by  the 
receiver  of  the  National  Bank  of  Illinois, 
which  had  a  claim  of  $10,000  face  value,  and 
the  trustees  purchased  the  claim  for  oue- 
thlrd  of  its  face,  each  trustee  furnishing  $1,- 
111.11,  and  taking  an  assignment  of  one- 
third  of  the  claim;  March  1,  1900,  the  out- 
standing unsecured  claims  with  Interest 
amounted  to  more  than  $62,000,  held  by 
eight  claimants,  three  of  whom  were  the 
trustees,  and  held  the  following  amounts,  re- 
spectively: State  Bank  of  La  Crosse  (repre- 
sented by  John  M.  Holley),  $18,200;  W.  W. 
Cargill,  $13,100 ;  and  E.  C.  Warner,  $13,500. 
The  balance  was  held  In  smaller  sums  by 
five  other  claimants.  There  were  also  notes 
outstanding  given  by  the  trustees  to  pay 
off  mortgages  and  to  defray  operating  ex- 
penses of  $19,500,  unpaid  bills  for  expenses 
of  $2,153.65,  and  a  mortgage  Indebtedness  on 
the  McMillan  building  in  La  Crosse  of  $25,- 
000,  making  a  total  of  $109,103.(US.  The  prop- 
erty then  left  In  the  hands  of  the  trustees 
consisted  almost  entirely  of  real  estate  which 
had  been  owned  by  Alexander  McMillan  in 
the  city  of  La  Crosse,  Including  the  McMil- 
lan building,  together  with  some  acreage 
property  at  St.  Paul,  Minn.,  and  It  was  arbi- 
trarily valued  at  $109,103.65  In  order  to 
equal  the  total  claims.  The  trustees  then  at- 
tempted to  dispose  of  the  property  and  close 
out  the  trust,  but,  after  advertising  In  the 
newspapers  and  employing  real  estate  men 
for  some  time  without  success,  they  conclud- 
ed that  the  best  and  perhaps  the  only  feasi- 
ble way  to  close  out  the  matter  was  for  the 
creditors  or  claimants  remaining  to  form  a 
corporation  capitalized  at  $62,000,  and  each 
claimant  to  take  stock  to  the  amount  of  his 
claim,  and  then  transfer  the  remaining  prop- 
erty to  the  corporation.  The  claimants  all 
agreed  to  this  plan  and  a  corporation  called 
the  McMillan  (Company  (one  of  the  defend- 
ants) was  formed  and  the  plan  carried  out 
Under  the  view  taken  of  the  case  by  the 
court  It  Is  unnecessary  to  go  Into  the  facts 
subsequently  occurring. 

The  referee  found  that  the  trust  agree- 
ment created  not  merely  a  trust  for  the  cred- 
itors, but  a  trust  for  the  grantors.  In  that 
in  legal  efTect  it  provided  that,  in  case  the 
debts  were  fully  paid  at  any  time,  the  resid- 
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uum  was  to  b«  returned  to  the  grantors. 
Hence  he  concluded  that  the  trustees  could 
not  convey  the  property  to  the  McMillan  Com- 
pany, of  which  they  owned  a  large  majority 
of  the  stock,  and  that  such  conveyance  must 
be  set  aside  and  an  accounting  must  be  bad 
to  ascertain  whether  or  not  there  was  any 
snrplns  of  property  in  the  hands  of  the 
trustees  after  the  payment  of  the  claim!< 
The  circuit  court,  however,  came  to  the  con- 
clusion that  the  agreement  in  question  creat- 
ed no  trust  In  favor  of  the  grantors,  but  was 
an  absolute  conveyance  in  favor  of  the  cred- 
itors, that  the  sale  to  the  McMillan  Compa- 
ny was  a  valid  sale,  and  that  the  plalntUTs 
were  barred  from  relief  In  any  event  by 
laches  and  acquiescence.  The  complaint  was 
thereupon  dismissed  on  the  merits,  and  the 
plaintiffs  appeal. 

A.  B.  Bleekman  and  George  W.  Bunge,  for 
appellants.  Woodward  &  Lees,  for  respond- 
ents. 

WINSLOW,  O.  J.  (after  stating  tbe  facts 
as  above).  The  fundamental  question  in  this 
case  is  the  question  as  to  tbe  proj>er  con- 
struction of  the  agreement  of  December  1, 
1806.  Is  it  an  absolute  conveyance  in  trust 
for  tbe  benefit  of  the  creditors  alone,  or  is 
there  a  trust  also  reserved  in  favor  of  the 
grantors  in  case  the  claims  of  creditors  be 
fully  paid  and  a  surplus  of  property  remain 
in  tbe  hands  of  the  trustees?  The  question 
is  by  no  means  free  from  difficulty.  There 
is  no  clause  in  the  agn^eement  expressly  pro- 
viding that  In  case  there  tie  a  residuum  of 
property  it  shall  be  returned  to  the  grantors, 
but  the  argument  of  the  plaintiffs  is  that 
such  a  provision  is  necessarily  to  be  implied 
from  other  clauses,  and  this  conclusion  was 
reached  by  tbe  referee  In  an  able  opinion 
which  is  returned  with  tbe  record. 

The  argument  in  this  behalf  starts  with  tbe 
proposition  that  if  a  grant  of  property  is 
made  in  trust  for  a  specified  purpose,  when 
that  purpose  is  fully  accomplished  and  there 
is  property  remaining  undisposed  of,  it  nec- 
essarily belongs  to  the  grantor.  Certain 
clauses  in  the  agreement  are  there  cited  and 
relied  upon  as  showing  that  the  parties  con- 
templated that  there  would  l>e  a  residuum  of 
property  after  all  claims  were  paid  which 
was  to  l>e  returned  to  tbe  grantors.  The  fea- 
tures of  the  trust  agreement  so  relied  upon 
are  the  following:  (1)  The  recitation  that 
the  grantors  have  "ample"  property  to  pay 
their  creditors  if  it  be  not  sacrificed  and  if 
the  business  can  be  continued  with  free  use 
of  the  property ;  (2f  tbe  statement  that  "tbe 
services  of  the  trustees"  form  a  part  of  the 
consideration  for  the  transfer,  the  argument 
being  ttiat,  if  the  transfer  be  absolute  and 
In  trust  for  creditors  only,  then  the  trustees 
will  perform  no  services  for  the  grantors 
which  could  be  any  part  of  the  consideration ; 
(3)  the  direction  that  the  business  shall  be  con- 
tinued ontU  January  1, 1900,  "unless  the  debts 


of  the  firm  be  sooner  paid,"  indicating  that  It 
was  contemplated  that  the  business  might 
be  profitable  enough  to  pay  the  debts,  thus 
leaving  the  property  intact  and  involving  tbe 
absurdity  of  supposing  that  in  such  case  the 
property  was  expected  to  go  to  the  creditors 
also;  (4)  the  fact  that  Alexander  HcMUlan 
was  given  an  annuity  to  continue  apparent- 
ly .only  during  tbe  closing  out  of  the  estate, 
and  the  creditors  were  at  the  same  time 
given  power  to  dose  out  the  estate  within 
the  first  year,  thus  ending  the  annuity.  It  be- 
ing argued  that  it  is  unreasonaUe  to  sup- 
pose that  Alexander  McMillan  would  consent 
to  any  such  arrangement  If  there  was  to  be 
no  surplus  to  be  returned  to  him  wlien  bia 
annuity  was  thus  ended;  (5)  the  fact  that  in 
the  certificate  of  acknowledgment  the  officer 
recites  that  there  appeared  before  him  tbe 
grantors,  naming  them,  "to  me  well  known  to 
be  tbe  persons  named  in  and  who  signed  and 
executed  the  foregoing  agreement  for  the 
appointment  of  W.  W.  Cargill,  John  H.  Hol- 
ley,  and  E.  C.  Warner  as  trustees  for  the 
said  parties  and  their  creditors,"  it  being 
argued  that  this  is  an  express  recognition  of 
the  fact  that  the  trustees  are  trustees  for 
the  grantors  as  well  as  for  their  creditors. 
On  the  other  hand,  the  defendante  in  sup- 
port of  their  contention  rely  upon  the  fol- 
lowing features  of  the  agreement:  (1)  That 
there  Is  no  express  provision  directing  tbe 
return  of  any  surplus  to  the  grantors,  or 
even  recognizing  the  possibility  of  the  ex- 
istence of  a  surplus ;  (2)  that  the  trustees  are 
called  "trustees  for  the  creditors"  in  the 
agreement,  not  trustees  for  all  parties;  (3) 
that  the  debte  are  absolutely  discharged  by 
the  creditors,  thus  indicating  that  the  credi- 
tors accepted  the  property  not  as  collateral 
security  but  in  payment  of  their  debte;  (4) 
that  In  the  clause  empowering  the  trustees 
to  call  a  meeting  of  creditors  prior  to  Jan- 
uary 1, 1900,  to  consider  what  should  be  done, 
the  words  "realize  and  divide  the  estate"  are 
used,  indicating  clearly  that  it  was  consid- 
ered tbe  estate  of  tbe  creditors  to  be  divided 
among  them  if  they  chose,  and  not  a  fund  to 
be  applied  in  payment  of  debts  and  out  of 
which  there  might  l>e  a  balance  to  be  re- 
turned to  the  grantor;  (6)  tbe  books  and 
accounte  of  the  trustees  were  to  be  open  at 
all  times  to  the  inspection  of  tlM  creditors, 
but  not  to  the  grantors.  It  must  lie  admitted 
that,  after  all  is  said  that  may  be  said  con- 
cerning the  various  provisions  of  the  agree- 
ment, the  fact  that  the  parties  made  abso- 
lutely BO  provision  for  the  return  of  a  sur- 
plus to  the  grantors  in  an  agreement  which 
quite  elaborately  provided  tor  all  other  con- 
tingencies is  very  difficult  to  explain  upon  tbe 
hypothesis  that  they  contemplated  that  there 
would  be  a  surplus  to  be  returned.  The  most 
that  can  t>e  said  in  appelianto'  favor  ftom 
the  wording  of  the  various  provisions  of  the 
agreement,  taken  in  connection  with  the  en- 
tire absence  of  any  special  provision  for  the 
return  of  any  surplus,  is  that  It  seems  doubt- 
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fal  Tjpon  the  face  of  the  paper  what  the  in- 
tent of  the  grantors  was  In  this  regard. 

If  lhl8  be  the  situation,  then  a  case  Is  pre- 
sented where  It  becomes  proper  and  even 
necessary  to  consider  the  facts  and  circnm- 
stances  surrounding  the  parties  at  the  time 
of  the  execution  of  the  agreement  in  order 
to  arrive  at  its  proper  construction.  Some 
very  Important  testimony  along  this  line  was 
received  by  the  referee,  and  was  rightly  con- 
sidered of  great  significance  by  the  circuit 
Judge  In  the  very  helpful  opinion  which  he 
filed  when  deciding  the  case. 

Mr.  Q.  M.  Woodward  of  La  Crosse  was  a 
creditor  of  SIcMillan  &  Sons  to  the  amount 
of  $4,000,  and,  when  the  firm  was  In  finan- 
cial straits  in  November,  1896,  D.  D.  Mc- 
Millan and  his  son,  John  McMillan,  consult- 
ed Mr.  Woodward  as  to  the  best  arrangement 
to  be  made  to  prevent  sacrifice  of  the  proper- 
ty, and  get  it  in  shape  so  that  creditors 
might  be  paid.  Mr.  Woodward  testifies  as 
follows:  "D.  D.  McMillan  and  I  never  talk- 
ed about  what  would  be  done  in  case  there 
was  a  surplus,  over  and  above  the  amount  of 
the  debts.  We  agreed  if  there  should  be  an 
assignment  for  the  benefit  of  the  creditors, 
end  the  estate  should  be  closed 'out  in  that 
way,  probably  the  creditors  would  not  get 
more  than  20  or  25  cents  on  the  dollar.  He 
expected  if  they  would  take  time  enough  the 
property  might  pay  the  debts.  He  and  I  dis- 
cussed that  somewhat,  but  I  never  could  see 
more  than  60  or  60  cents  in  it.  D.  D.  Mc- 
Millan came  in  and  proposed  this  paper  to 
me.  He  suggested  the  outline,  and  asked  me 
to  look  up  and  see  what  forms  there  were 
that  might  be  used.  I  took  Jones  on  Con- 
veyances, and  a  form,  I  think,  on  page  276, 
seemed  to  be  the  one  that  would  be  easiest 
adapted  to  the  purposes  of  this  trust  That 
contained  the  express  provision  that,  after 
the  payment  of  the  debts,  the  surplus,  if  any, 
should  be  returned  to  the  grantors.  That 
was  left  out  of  this  paper  because  there  was 
no  idea,  no  thought  for  a  moment  that  there 
would  ever  be  anything  coming  to  the  gran- 
tors. I  was  satisfied  it  never  would  pay,  and 
be  barely  convinced  himself  that  it  might 
pay,  so  that  was  left  out  The  only  ques- 
tion was  for  the  creditors  that  they  might 
get  as  much  as  possible  out  of  it  and  that 
the  McMillans  should  be  discharged  and  free 
from  their  obligratlons.  November  11th  I 
wrote  out  a  draft  of  this  agreement  with  a 
pen.  I  didn't  have  it  typewritten,  because 
we  wanted  to  keep  it  a  secret  I  mailed  it 
to  D.  D.  McMillan.  The  first  draft  of  this 
agreement  provided  for  W.  W.  Carglll  as  sole 
tmstee.  This  was  handed  to  D.  D.  McMillan. 
Some  time  afterward  he  came  back  and  said 
tbey  wanted  three  trustees.  He  named  Mr. 
Holley  and  Mr.  Warner  in  addition.  This 
agreement  was  rewritten,  putting  Holley,  Car- 
glll, and  Warner  as  the  trustees,  and  D.  D. 
McMillan  went  off  with  it  I  don't  think  any 
other  changes  were  made.    He  brought  it  to 


me  SDbsequently  after  It  had  been  signed 
by  a  number  of  others.  I  signed  it  I  don't 
remember  what  date.  I  understand  all  the 
creditors  signed  it  except  Leonard  Lottridge, 
who  was  left  out  by  some  oversight.  He  had 
a  $500  claim  against  Alexander  McMillan, 
and  threatened  to  garnishee  the  trustees. 
He  came  In  by  an  oral  agreement  with  the 
trustees.  I  do  not  know  of  any  agreement 
to  pay  back  the  surplus  in  case  there  was 
one  after  the  payment  of  the  debts.  I  only 
talked  with  D.  D.  McMillan."  Reference  to 
Jones'  E\)rm8  in  Conveyancing  ([2d  Ed.]  pp. 
276-279)  will  show  that  a  part  of  the  form 
there  found  contains  an  express  provision  of 
reverter,  and  that  a  substantial  part  of  the 
form  was  used  by  Mr.  Woodward  in  the 
preparation  of  the  agreement  in  question, 
but  that  the  reverter  provision  was  not  in- 
corporated. This  testimony  is  certainly  of 
much  weight,  and  seems  to  Indicate  very 
clearly  that  the  reverter  clause  was  purpose- 
ly excluded.  Mr.  Woodward,  however,  did 
not  see  Alexander  McMillan,  who  owned  the 
real  estate  in  question  here  and  whose  rep- 
resentatives are  bringing  this  action,  and  it 
is  quite  evident  that  the  testimony  quoted 
lias  considerably  less  weight  as  against  Al- 
exander and  his  representatives.  Here,  how- 
ever, another  very  significant  fact  develops, 
and  that  is  tliat  the  matter  of  a  reverter 
was  in  the  minds  of  Alexander,  D.  D.,  John, 
and  Sam  McMillan  (the  plaintiff)  before  the 
execution  of  the  present  agreement,  and  was 
the  subject  of  discussion  with  Mr.  A.  E. 
Bleekman  of  La  Cross^  who  was  the  legal 
adviser  of  Alexander. 

This  is  demonstrated  by  the  testimony  of 
Sam  McMillan,  himself  one  of  the  plaintiffs 
and  son  of  Alexander  McMillan.  He  identi- 
fied a  written  memorandum  entitled,  "Out- 
line of  Plan  of  Appointment  of  Trustee," 
which  was  shown  to  be  in  the  handwriting 
of  John  McMillan,  and  which  he  saw  in  his 
father's  ofllce  before  the  execution  of  the 
present  agreement  This  memorandum  pro- 
vided as  follows:  (1)  All  property  of  Alex- 
ander McMillan,  D.  D.  McMillan,  and  the 
firm,  except  exemptions  to  be  transferred  to 
trustee  to.  manage  for  the  mutual  benefit  of 
all  concerned;  (2)  the  Idea  is  to  prevent 
sacrifice  of  property,  pay  debts  as  rapidly 
as  possible,  with  the  idea  of  such  reorgani- 
sation of  the  affairs  of  each  as  may  be  possi- 
ble and  satisfactory;  (3)  creditors  to  agree 
to  extend  time  until  expiration  of  trustee- 
ship and  consent  that  trustee  may  run  the 
business  as  before;  (4)  trustee  to  allow  Al- 
exander a  proper  and  sufficient  income  to 
be  agreed  on  later;  (5)  at  the  expiration  of 
trusteeship  all  remaining  property  to  be  re- 
transferred  to  Alexander  and  D.  D.  McMil- 
lan, according  to  original  ownership.  Sam 
McMillan  further  testified  that  he  conversed 
with  his  father,  Alexander,  and  with  his 
uncle,  D.  D.  McMillan,  about  the  paper  at 
the  time,  that  they  told  him  it  was  a  general 
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plan,  and  that  they  handed  It  to  him  and  be 
took  It  to  Mr.  Bleekman,  and  asked  him  what 
he  thought  about  It 

It  will  be  noticed  that  the  agreement  out- 
lined In  this  memorandum  is  radically  dif- 
ferent from  the  agreement  finally  made.     It 
contemplated  simply  a  temporary  placing  of 
the  business  in  the  hands  of  a  trustee,  ■with 
merely  an  extension  of  time  for  the  payment 
of  debts,  and  an  ultimate  return  of  the  re- 
maining  property    intact   to    the   grantors. 
Now,  it  appears  that  the  agreement  finally 
made  was  considered  for  some  weeks  after 
the  first  draft  and  evidently  in  connection 
with  the  memorandum  Just  referred  to,  but 
It  differed  from  the  memorandum  in  many 
ways,  and  in  no  way  more  significantly  than 
In  its  absolute  silence  as  to  any  retransfer 
of  property  at  the  close  of  the  trusteeship. 
We  cannot  escape  the  conclusion  that  the 
omission  was  deliberate  rather  than  acciden- 
tal, and  that  It  means  that  all  the  grantors 
had  abandoned  hope  of  saving  anything  out 
of  the  wreck,  and  were  content  to  absolutely 
transfer  their  property  to  their  creditors  in 
consideration  of  a  release  from  their  over- 
whelming load  of  debt    The  widespread  de- 
pression in  business  at  the  time  of  the  trans- 
fer and  for  some  years  thereafter  tends  to 
make  this  conclusion   more   reasonable,   as 
well  as  the  fact  that  as  late  as  1900,  when 
the  trustees  attempted  to  dispose  of  the  real 
estate,  they  found  no  market  for  it  and  were 
practically  compelled  to  take  it  themselves 
rather  than  allow  it  to  be  sacrificed.    It  Is 
common  knowledge  that  real  estate  values 
liave  advanced  much  since  that  time,  and  it 
may  well  be  that  in  the  light  of  present  day 
values  it  may  seem  that  the  creditors  made 
a  good  bargain,  but  the  matter  must  be  view- 
ed as  it  presented  itself  to  the  minds  of  the 
parties  in  1896  and  in  the  light  of  the  busi- 
ness   conditions   and   property   values    then 
prevailing. 

The  conclusion  which  we  reach  is  that  the 
circuit  court  was  right  in  holding  that  no 
trust  for  the  benefit  of  the  grantors  was  re- 
served in  the  assigned  property  by  the  agree- 
ment under  consideration.  Upon  this  ques- 
tion authorities  are  of  little  assistance.  It 
was  entirely  competent  for  the  grantors  and 
their  creditors  to  agree  that  the  property 
should  be  absolutely  transferred  to  the  trus- 
tees in  consideration  of  a  release  of  Indebt- 
edness, and  it  was  competent  for  them  to 
agree  that  it  should  be  transferred  subject 
to  a  reversion  of  the  residue  after  the  cred- 
itors had  received  the  amount  of  their  claims. 
The  question  as  to  which  plan  was  adopted 
depends  entirely  on  the  language  used  in  the 
agreement  when  given  its  proper  construc- 
tion, and  upon  this  question  decided  cases 
give  us  no  help,  because  no  case  has  present- 
ed this  agreement  executed  under  like  cir- 
cumstances. The  English  case  of  Cooke  v. 
Smith,  46  Law  Repts.  Ch.  Div.  38,  and  1  Ap- 


peal Oases,  1801,  2S7,  approaches  the  nearest 
to  the  present  case  of  the  cases  cited  to  our 
attention,  but  we  have  not  considered  it  as 
at  all  controlling.  Upon  the  language  of  the 
agreement  here,  construed  in  the  light  of  th» 
circumstances,  we  are  entirely  satisfied  that 
no  reverter  was  Intended,  and  hence  the  de- 
fendants were  not  trustees  for  the  grantors, 
and  not  subject  to  render  any  account  to 
them  for  their  acts. 
Judgment  affirmed. 


LITTS  et  al.  v.  MORSE. 
(Snpreme  Court  of  Wiaconain.    March  14, 1911.) 

1.  Appeal  and  Ersob  ({  1002*)  —  Review — 
Questions  of  Fact. 

A  verdict  on  conflicting  evidence  is  con* 
elusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3935 ;   Dec.  Dig.  $  I002.*] 

2.  Bbokebs  (f  67*)— Compensation— Pebfomc- 

ANCB    OF    CONTBACT. 

Where  brokers  acted  as  middlemen,  and 
not  as  agents  of  the  seller  in  bringing  together 
the  seller  and  purchaser,  the  fact  tliat  tliey  re- 
ceived a  commission  from  the  purchaser  does 
not  deprive  them  of  tlieir  right  to  the  agreed 
commission  from  the  seller. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {{  62-IS4;  Dec  Dig.  {  67.*] 

Appeal  from  Circuit  Court,  Waukesha 
County;  Martin  L.  Lueck,  Judge. 

Action  by  W.  J.  Litts  and  another  against 
F.  A.  Morse.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Plaintiffs  allege  that  in  the  fall  of  1906 
they  entered  into  an  agreement  with  the  de- 
fendant whereby  the  defendant  agreed  to 
pay  to  the  plaintiffs  the  sum  of  $500  com- 
mission in  the  event  of  their  securing  a  pur- 
chaser at  a  stated  price  for  defendant's  hotel 
property  in  the  city  of  Elkhom.  The  com- 
plaint also  alleges  that  the  defendant  agreed 
to  take  in  exchange  for  such  property  im- 
proved or  unimproved  western  lands;  that 
thereafter  plaintiffs  secured  the  Burchard- 
Hurlbut  Land  Company  as  a  purchaser, 
brought  the  parties  together,  and  a  sale  re- 
sulted. The  answer  of  the  defendant  was  a 
general  denial  of  the  allegations  of  the  com- 
plaint On  the  trial  defendant  asked  per- 
mission to  amend  his  answer  so  as  to  set  up 
as  a  defense  the  fact  tbiat  plaintiffs  were  in 
the  employment  of  the  party  who  purchased 
defendant's  property,  and  received  a  commis- 
sion from  such  purchaser,  and  that  the  plain- 
tiffs acted  for  the  purchaser  adversely  to  the 
interests  of  the  defendant.  The  court  re- 
fused to  permit  such  amendment  Testimo- 
ny was  introduced,  however,  tending  to  prove 
defendant's  contention  in  this  regard.  Upon 
a  verdict  for  the  plaintiffs  for  $500  and  costs. 
Judgment  was  entered,  from  which  Judgment 
this  appeal  Is  taken. 
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Edwin  T.  Cass,  for  appellant  X  J.  Oon- 
ningbam,  for  respondents. 

BARNES,  J.  (after  stating  the  facts  as 
above).  The  defendant  contends  (1)  that  the 
verdict  rendered  Is  not  supported  by  the  evi- 
dence, and  (2)  that  the  plaintiffs  cannot  re- 
cover, because  they  acted  as  the  agents  of 
both  parties  to  the  transaction. 

1.  The  plaintiff  Francis  testified  to  the 
making  of  the  contract,  the  substance  of 
which  is  contained  in  the  statement  of  facts. 
The  defendant  denied  that  such  contract 
was  made.  On  this  disputed  testimony  the 
jury  found  for  the  plaintiffs  and  its  verdict 
Is  conclusive  in  this  court. 

2.  The  evidence  quite  clearly  shows  that 
the  plaintiffs  acted  in  the  capacity  of  middle- 
men, and  not  aa  agents  of  tbe  defendant 
Sncb  being  the  situation,  they  were  entitled 
to  recover  tbe  commission  agreed  upon. 
Tasse  V.  Kindt,  128  N.  W.  972;  and  cases 
dted. 

Judgment  affirmed. 

8I£:BECKER,  J.,  took  no  part 


SMITH  V.  STATE. 
(Supreme  Court  of  Wisconsin.    March  14,  1911.) 

1.  Cbiminal  I.aw  (g  1159*)— Appeal  and  Eb- 

BOR — VebDICT. 

The  rule  that  tbe  finding  of  a  jury  must  be 
rei;aided  a^  a  verity  on  appeal,  if  in  any  reason- 
able view  of  the  evidence  such  a  conchision 
could  have  been  arrived  at,  applies  to  verdicts 
in  criminal  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $$  3074-3083 ;   Dec.  Dig.  §  1159.*] 

2.  Cbiminal  Law  (8  1036*)— Appeal  and  Bb- 
BOB — Objections  and  Exceptions. 

An  objection  that  the  trial  court  erred  in 
permitting  depositions  taken  on  behalf  of  ac- 
cused to  be  used  asainst  him  cannot  be  consid- 
ered on  appeal,  where  the  objection  to  such  use 
was  not  insisted  upon,  and  no  exception  was 
taken  to  the  ruling  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8§  2039-2641 ;  Dec.  Dig.  f  1036.*] 

8.  Depositions  ({  101*)  — Use  bt  Opposms 

Pabtt. 

A  deposition  taken  in  behalf  of  accused 
may  be  used  against  him. 

[EM.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  237-241 ;   Dec.  pig.  {  101.*] 

4.  Cbiminal  Law  (J  6^*)— Right  to  Meet 
Witnesses— Waiver. 

The  constitutional  right  of  accused  to  meet 
witnesses  face  to  face  may  be  waived. 

[Ed.  Note.— For  other  cases,  s^e  Criminal  Law, 
Cent  Dig.  |  1548 ;    Dec.  Dig.  8  602.*] 

5.  Cbiminai.  Law  (8  CG2*)— Right  to  Meet 
Witnesses— Waiver. 

Where  a  deposition  is  taken  on  behalf  of 
accused,  and  he  causes  it  to  be  filed,  he  thereby 
waives  bis  constitutional  right  to  meet  the  wit- 
nesses face  to  face,  and  that  right  will  not  pre- 
dnde  the  state  from  using  the  deposition,  wheth- 
er offered  by  accused  or  not 

[Ed.  Note.— For  other  caries,  see  Criminal  Law, 
Cent.  Dig.  8  1548;    Dec.  Dig.  8  662.*] 


«.  Cbiminal  LawjB  1188*)— Appeal  and  B«- 

BOB — Habmless  Ebror. 

Under  St.  1898,  8  2829,  providing  that  the 
court  sh^ll  disregard  any  error  or  defect  in 
tbe  pleadings  or  proceedings  which  shall  not  af- 
fect the  substantial  rights  of  the  adverse  party, 
the  court  on  appeal  in  a  criminal  prosecution 
will  not  disturb  the  judgment  on  purely  tech- 
nical grounds,  or  any  grounds  not  substantially 
and  unjustly  affecting  the  party  complaining, 
unless  compelled  to  do  so  by  tbe  written  law. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8  3215;   Dec.  Dig.  8  1186.*] 
7.  Criminal  Law  (8  1153*)- Appeal  and  Eb- 

BOB— Disobetion  of  Coubt. 

Whether  evidence  introduced  to  show  guilty 
intent  on  the  part  of  accused  could  reasonably 
be  considered  as  tending  to  prove  such  intent 
was  largely  a  matter  of  judgment,  and  the  rul- 
ing of  the  trial  court  will  not  be  ^sturbed,  in 
the  absence  of  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  88  3061-3066;   Dec.  Dig.  8  1153.*] 

Error  to  Circuit  Court,  Sheboygan  Coun- 
ty;   Michael  Klrwan,  Judlge. 

Clarence  E.  Smith  was  convicted  of  em- 
bezzlement, and  brings  error.     Affirmed. 

Plaintiff  in  error  was  informed  against  as 
having,  at  a  place  and  time  named,  while 
acting  as  agent  of  B.  B.  Garton,  and  not 
the  latter's  apprentice  nor  under  16  years 
of  age,  been  intrusted,  as  such  agent  with  a 
certain  certificate  of  corporate  stock  of  the 
value  of  $1,000,  for  sale  thereof  and,  being 
so  Intrusted,  of  having  feloniously  taken  and 
carried  away  said  property  Intending  to 
fraudulently  convert  it  to  his  own  use. 

Tbe  information  coiitatned  all  formal  req- 
uisites and  purported  to  charge  an  offense 
under  section  4418,  Stats.  1898.  He  was 
tried  on  the  Issue  of  not  guilty,  convicted 
and  sentenced  to  state  prison  for  two  years. 

Theo.  Benfey,  for  plaintiff  In  error.  L.  H. 
Bancroft,  Atty.  Gen.,  A.  C.  Titus,  Asst 
Atty.  Gen.,  and  W.  B.  Collins,  Dist  Atty.,  for 
tbe  State. 

MARSHALL,  J.  (after  stating  the  facts 
as  above).  Counsel  for  plaintiff  in  error  pre- 
sent some  10  assignments  of  error  for  con- 
sideration. All  may  be  sufficiently  consid- 
ered In  a  few  groups  and  with  brief  discus- 
sion. 

It  is  first  suggested  the  evidence  does  not 
sustain  the  verdict  Under  the  rule  that  the 
finding  of  a  Jury  must  be  regarded  as  a  veri- 
ty on  appeal  if  In  any  reasonable  view  of  the 
evidence  such  a  conclusion  could  have  been 
arrived  at  the  one  before  us  cannot  be  dis- 
turbed unless  some  prejudicial  error  of  law 
was  committed.  That  rule  applies  to  ver- 
dicts in  criminal  cases  as  well  as  those  in 
civil  cases. 

It  Is  further  suggested  the  circuit  court 
erred  In  permitting  depositions  taken  on  be- 
half of  the  accused  to  be  used  against  him. 
There  are  at  least  two  efficient  answers  to 
that  suggestion. 

It  does  not  appear  that  objections  to  use 
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of  tbe  dei>osltloiiB  on  behalf  of  the  state  was 
Insisted  upon,  or  any  exception  taken  to  the 
rulings  of  the  court  in  tiiat  regard.  There 
was  considerable  dlEcusslon  when  the  case 
was  being  made  in  chief  as  to  whether  depo- 
sitions could  be  used,  properly,  against  a  de- 
fendant In  a  criminal  action  until  offered  In 
his  behalf,  ending  by  an  agreement,  subject 
to  conditions  not  material  here,  that  the  di- 
rect examinations  in  due  course,  should  be 
read  on  behalf  of  the  accused,  subject  to  such 
objections  as  might  then  be  made,  and  that 
the  state's  attorney  might  then  read  such  of 
the  depositions  as  he  might  choose  to,  sub- 
ject to  such  objections  as  to  relevancy  as 
counsel  for  the  accused  should  then  make. 
Iieading  up  to  tills  agreement  tbe  latter's 
counsel  made  some  objections,  raising  how- 
ever only  the  question  of  whether  a  deposi- 
tion taken  by  one  party  can  be  used  by  his 
adversary  in  advance  of  its  having  been  of- 
fered in  bis  own  behalf.  Some  rulings  were 
made  respecting  such  objection,  to  the  ef- 
fect that  no  part  of  a  deposition  can  t>e  ex- 
cluded upon  an  offer  to  use  it  by  the  party 
adverse  to  tbe  one  in  whose  behalf  it  was 
taken,  solely  on  the  ground  of  its  competen- 
cy for  the  former  being  dependable  upon 
whether  the  latter  sees  fit  to  use  it  and  to  the 
extent  of  such  use.  The  court  overruled 
the  objection,  holding  that  if  one  party  to 
an  action  takes  a  deposition  for  use  on  the 
trial,  places  it  on  file  and  fails  to  withdraw 
it  properly  before  trial  yet  does  not  read  It 
in  evidence  any  part  thereof  which  the  op- 
posite party  may  desire  to  read,  be  can  of- 
fer subject  to  objection,  as  if  the  witness 
were  present  testifying.  No  exception  was 
taken  to  such  rulingJ  Thus  it  will  be  seen 
that  no  question  as  to  the  competency  of  the 
depositions  in  question  was  preserved  for  re- 
view. 

Notwithstanding  the  question  of  competen- 
cy was  waived,  as  we  have  seen,  we  may  well 
observe  that  if  it  were  otherwise  the  result 
would  be  the  same.  The  ruling  on  the  par- 
ticular point  presented  to  the  trial  court  is 
sustained  by  Juneau  Bank  v.  McSpedon,  15 
Wis.  629,  Hazelton  v.  Union  Bank  of  Colum- 
bus, 32  Wis.  34,  and  Maldaner  v.  Smith  et 
al.,  102  Wis.  30,  78  N.  W.  140. 

It  is  suggested  that  the  accused,  by  the 
court's  rulings,  was  deprived  of  his  consti- 
tutional right  to  meet  the  witnesses  face  to 
fare.  No  objection  was  made  at  the  trial 
»n  that  specific  ground.  If  it  could  be  effi- 
ciently claimed  the  objections  interposed 
were  broad  enough  to  Include  such  ground, 
no  exception  was  saved  to  the  rulings.  The 
accused  was  competent  to  waive  his  consti- 
tutional right  One  so  circumstanced  can 
waive  any  right  he  may  have  quite  as  free- 
ly as  in  a  civil  case.  That  rule  only  stops 
short  of  competency  in  a  criminal  case  to 
waive  the  right  to  a  trial  by  12  Jurors.  Even 
that  exception  exists  by  deference  to  early 
decisions  which  the  court  in  recent  years  has 
not  thought  best   to  disturb.     Jennings   v. 


State,  134  Wis.  307,  114  N.  W.  492,  14  L.  R. 
A.  (N.  S.)  862;  Okershauser  v.  State,  136  Wis. 
HI,  116  N.  W.  769;  Hack  v.  State,  141  Wis. 
346,  124  N.  W.  492;  Oborn  y.  State,  143  Wis. 
252, 126  N.  W.  737.  In  the  latter  case  it  was 
said,  referring  to  many  previous  ones,  the 
doctrine  of  waiver  as  applied  to  a  criminal 
case  is  a  very  broad  one,  quite  as  broad  as 
in  civil  cases. 

"No  limit  has  yet  been  found  in  this  court 
to  the  competency  of  an  accused  person  in  a 
criminal  case  to  waive  irregularities  or 
rights,  except  the  single  instance, — one  of 
disability  in  a  capital  case  to  waive  the  right 
of  trial  by  12  Jurors." 

It  follows  logically, — from  the  doctrine  that 
a  deposition  taken  at  the  instance  of  one 
party  and  found  on  the  court  files  at  tbe 
time  of  the  trial  may  be  used  by  big  adver- 
sary, regardless  of  whether  offered  by  tbe 
foriiter  or  not,  and  tbe  setUed  doctrine  of 
waiver, — that  if  an  accused  person  sees  fit  to 
cause  a  deposition  to  be  taken  in  his  behalf 
and  made  a  part  of  the  court  files  existing 
at  the  time  of  the  trial,  he  thereby  waives 
his  constitutional  right  to  meet  the  witness- 
es face  to  face,  so  far  as  otherwise  his  ad- 
versary would  be  precluded  from  using  such 
deposition  whether  offered  by  him  or  not 

There  are  authorities  elsewhere  contrary 
to  the  foregoing,  but  they  need  not  be  refer- 
red to  since  this  court  has,  really,  long 
since  taken  its  position  in  respect  to  the  mat- 
ter. Tbe  general  policy  as  to  depositions 
was  adopted  for  this  state  in  Juneau  Bank 
V.  McSpedon,  supra,  and  has  since  been 
steadfastly  adhered  to,  a  choice  being  made 
between  conflicting  authorities,  the  court  tak- 
ing the  one  most  adaptable  to  the  system  of 
our  Code,  rounded  out  as  it  is  by  the  general 
declaration  contained  in  section  2829,  Stats. 
1898,  which  has  been  repeatedly  held  to  ap- 
ply to  criminal  as  well  as  civil  cases.  Under 
that  policy,  progressive,  as  it  ought  to  be. 
In  the  direction  of  the  sensible  and  practica- 
ble, no  Judicial  determination  can  be  disturb- 
ed upon  purely  technical  grounds,  or  any 
not  substantially  unjustly  affecting  tbe  par- 
ty complaining,  except  in  situations,  If  there 
be  any,  where  tbe  hands  of  the  court  may  be 
tied  by  written  law,  actually  or  by  due  def- 
erence to  legislative  wilL 

A  group  of  assignments  of  error  are  predi- 
cated upon  the  claim  that  evidence  ofTered 
to  show  guilty  intent  had  no  relevancy  to 
that  end.  The  objection,  primarily,  present- 
ed in  each  instance  a  question  of  comx)etency. 
If  the  purpose  of  the  evidence  was  legitimate 
and  in  any  reasonable  view  it  might  have 
bad  some  appropriate  efficiency  with  the 
Jury,  it  was  competent  and  relevant  That 
the  purpose  was  legitimate  is  not  doubted. 
Whether  tbe  evidence  could  reasonably  be 
considered  as  tending  appropriately  was 
largely  a  matter  of  Judgment  In  such  situ 
atlOns  it  requires  a  case  of  manifest  error 
to  warrant  this  court  In  disturbing  the  rul- 
ing of  the  circuit  Judge.    Spick  v.  State,  140 
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Wlfl.  118,  121  N.  W.  664.  No  such  manifest 
error  aK>ears  as  to  any  sncb  ruling  in  this 
case  to  wbicb  our  attention  has  been  called. 

The  foregoing  covers  all  matters  which 
seem  to  have  aafflclent  merit  to  warrant  their 
being  referred  to  more  than  to  suggest  that 
they  hare  not  been  overlooked. 

Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part. 


MHNASHA  WOODEN  WAKE  CO.  t. 
MICHAEtSTETTTBR  et  aL 

(SnpT«m«  Court  of  WisconBin.     March  14, 

1911.) 

SAUES   (I   188*)— IWSPEOTION— Defioiekot    ih 

QuARTirr— IJBDucnoR  of  Pbicb. 

Where  a  mass  of  raw  material,  worth 
about  $10,000,  aside  from  machinery,  was  pur- 
chased and  paid  for,  and  no  one  by  a  mere  in- 
spection could  estimate  the  exact  amount  of  the 
material,  for  which  reason  the  quantities  bought 
and  sold  were  inserted  in  the  contract,  the 
quantities  therein  named  became  binding  on  the 
parties,  though  the  buyer  made  an  inspection  of 
the  property  on  the  ground ;  and  hence  on  the 
seller's  failure  to  deliver  the  quantity  stipulated 
for  the  buyer  was  entitled  to  recover  a  corre- 
sponding refund. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  502;   Dec.  Dig.  I  188.*] 

Appeal  from  Circuit  Conrt;  Brown  Coun- 
ty;   Samuel  D.  Hastings,  Judge. 

Action  by  the  Menasha  Wooden  Ware 
Company  against  William  Michaelstetter  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Action  to  recover  porcbase  price  of  goods 
paid  for  but  not  delivered.  On  May  15, 1901, 
plaintlfC  bought  of  the  defendants  goods  de- 
scribed in  the  contract  of  purchase  as  fol- 
lows: 

One  (1)  bottom  lathe. 

One  (1)  rotary  mabdier. 

The  remains  of  pail  lathe,  which 
consists  of  stands  and  spindles. 

Four  boxes  of  stave  saws |  1,000  00 

620  cords  of  13-inch  pail  staves  at 
|3  per  cord,  valued  and  sold  at. . .       1,860  00 

1,200  cords  of  26-inch  l>olt8,  which  is 
equal  to  2;400  cords  of  13-inch 
staveK  valued  and  sold  at  S3  per 
cord  7,200  00 

15  tons,  1,800  lbs.  of  %  No.  23 
gauge  hoop  irons  at  |3  per  hun- 
dred lbs.,  valued  and  sold  at 030  00 

All  of  the  heading  in  pile  at  Sev- 
moor  at  tliat  date,  valued  and  sold 
at  260  00 

100  dozen,  80  lb.  taper  candy  pails, 
valued  and  sold  at 125  00 


Making  a  total  of $11,365  00 

Tbe  full  purchase  price  was  paid  to  the  de- 
fendants before  the  goods  were  delivered, 
and,  after  delivery,  plaintiff  claimed  there 
was  a  shortage  in  the  620  cords  of  13-lnch 
staves,  in  the  1,200  cords  of  26-inch  bolts, 
and  In  the  100  dozen  candy  pails.  It  ad- 
mitted that  the  defendants  had  performed 
extra  work  in  and  about  the  bolts,  at  its 


request,  of  the  agreed  value  of  $173.21,  which 
sum  should  be  deducted  from  the  amount 
found  due  to  It  Defendants  plead  full  per- 
formance of  the  contract,  and  admitted  that 
the  amount  of  $173.21  for  extra  work  stated 
in  pialntifTs  complaint  was  correct  A  jury 
was  waived.  The  court  found  as  to  the 
shortage:  "That  there  was  at  the  time  said 
contract  and  bill  of  sale  were  executed  and 
said  sum  paid  at  Seymour  all  of  the  property 
described  therein,  except  the  staves  and  bolts 
and  pails,  and  that  there  were  but  579  cords 
of  13-lnch  staves  there  at  that  time,  and 
there  were  there  at  that  time  but  1,050  cords 
of  26-inch  bolts,  and  there  were  there  at  that 
time  but  93  r/ia  dozen  of  said  pails.  That 
said  plaintiff  paid  to  said  defendants  (Includ- 
ed in  said  $11,365)  for  41  cords  of  staves  at 
$3  per  cord,  which  were  not  at  Seymour,  as 
represented  and  which  the  plaintiff  never 
received,  the  sum  of  $123,  and  for  150  cords 
of  2e-inch  bolts  at  $6  per  cord,  which  were 
not  at  Seymour  as  represented  by  said  de- 
fendants, and  which  the  plaintiff  never  re- 
ceived, the  sum  of  $900,  and  paid  said  de- 
fendants for  6»/n  dozen  palls  which  were 
not  at  Seymour  as  represented  by  said  de- 
fendants and  which  said  plaintiff  never  got, 
the  sum  of  $8.05." 

As  conclusions  of  law  ihe  court  found: 

"(1)  That  by  their  said  contract  and  bill 
of  sale  said  defendants  passed  to  said  plain- 
tiff tbe  title  to  so  much  of  the  articles  de- 
scribed In  it  as  were  at  Seymour  at  the 
time  of  tbe  execution  and  delivery. 

"(2)  That  by  the  terms  of  said  contract 
tbe  defendants  guaranteed  to  said  plaintiff 
that  there  was  at  Seymour  at  that  time  all 
of  the  articles  described  therein. 

"(3)  That  said  staves  and  bolts  were  bought 
and  sold  at  an  agreed  price  per  cord,  viz.» 
the  staves  at  $3  per  cord  and  said  bolts  at 
$6  per  cord,  and  said  pails  were  bought  and 
sold  at  $1.25  per  dozen. 

"(4)  That  the  plaintiff  Is  entitled  to  re- 
cover from  said  defendants  for  so  much  of 
said  goods  as  it  paid  for,  which  were  not 
at  said  time  at  Seymour  and  which  It  never 
received,  viz.: 

For  staves $   123  00 

For  bolts 900  00 

For  pails 8  03 


Total   $1,031  05 

Less  amount  of  counterclaim 173  21 


$   857  84 

"And  that  the  plaintiff  Is  entitled  to  in- 
terest on  said  amount  at  6  per  cent  per  an- 
num from  May  15,  1001,  making  the  total 
amount  for  which  tbe  plaintiff  is  entitled 
to  judgment  $1,202.20,  and  It  is  ordered  that 
judgment  be  entered  for  said  plaintiff  against 
said  defendants  for  $1,202.20  and  costs  to  be- 
taxed  by  clerk." 

From  a  judgment  altered  accordingly  th» 
defendants  appealed. 
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A.  M.  Spencer,  for  appellants.  Silas  Bal- 
lard, for  respondent 

VINJB,  J.  (after  stating  the  facts  as  above). 
The  main  contention  of  the  defendants  is 
that  the  court  erred  In  construing  the  con- 
tract to  call  for  the  delivery  of  specific  quan- 
tities of  materials  and  especially  as  to  the 
1,200  cords  of  20-lnch  bolts  equal  to  2,400 
cords  of  13-inch  staves.  It  is  argued  that  in- 
asmuch as  the  evidence  shows  that  Mr.  No- 
ble, who  represented  the  plaintiff,  went  to 
Seymour  before  the  contract  was  entered  in- 
to and  inspected  the  material  purchased.  It 
was  a  sale  and  purchase  of  whatever  ma- 
terial was  there,  and  not  of  specific  quanti- 
ties; that  the  quantities  set  out  in  the  con- 
tract, especially  as  to  the  2,400  cords  of  13- 
Inch  staves,  were  mere  estimates.  It  will 
be  observed  from  the  findings  of  the  trial 
court  that  it  did  not  construe  the  contract 
to  require  the  defendants  to  furnish  2,400 
cords  of  18-inch  staves,  but  that  It  did  re- 
quire them  to  furnish  1,200  cords  of  26-incb 
bolts.  In  holding  that  the  defendants  were 
required  to  deliver  the  quantities  specified 
in  the  contract  the  trial  court  was  undoubted- 
ly right.  A  mass  of  raw  material,  amount- 
ing In  value  to  about  $10,000,  aside  from  the 
machinery,  was  purchased.  No  one  by  a 
mere  Inspection,  no  matter  how  mlnnte,  could 
estimate  the  exact  amount  thereof,  and  hence 
the  amounts  bought  and  sold  were  Inserted 
in  the  contract,  and  the  quantities  therein 
named  became  binding  upon  the  parties. 
The  plalntitr,  having  paid  for  the  total  quan- 
tities called  for  by  the  contract,  was  enti- 
tled to  a  delivery  of  the  same,  or,  in  case 
of  a  default  in  delivery  of  it,  If  it  so  elected, 
to  a  refund  of  the  purchase  price  of  the  ma- 
terial not  delivered.  Ingram  v.  Rankin,  47 
Wis.  406,  2  N.  W.  755,  32  Am.  Rep.  762. 

A  great  deal  of  evidence  was  introduced 
on  the  question  as  to  whether  or  not  the 
1,200  cords  of  26-lnch  bolts  made  2,400  cords 
of  13-lncb  staves.  In  our  view  of  the  case, 
this  becomes  immaterial,  because  the  trial 
court,  as  before  stated,  held  the  contract 
called  only  for  the  delivery  of  1,200  cords  of 
bolts.  It  is  true  that  in  arriving  at  the  num- 
ber of  cords  of  bolts  actually  delivered  re- 
course was  had  to  the  number  of  cords  of 
staves  delivered,  but  the  trial  court  in  reach- 
ing the  amount  of  shortage  in  bolts  did  so 
solely  upon  the  basis  of  what  a  cord  of  bolts 
as  it  existed  in  defendants'  yard  at  Seymour 
actually  did  produce  in  staves,  and  not  upon 
the  basis  of  what  it  might  be  claimed  it 
should  produce  as  per  contract,  namely,  two 
for  one.  So  defendants  were  relieved  from 
any  warranty  as  to  the  number  of  staves  that 
would  be  produced  from  the  1,200  cords  of 
bolts  and  held  only  to  the  duty  of  delivering 
the  1,200  cords  which  the  contract  called  for. 
They  certainly  are  in  no  position  to  success- 
fully attack  such  a  construction  of  the  con- 


tract It  is  as  favorable  to  tbem  as  the 
terms  thereof  will  permit 

It  is  also  urged  that  the  findings  of  the 
trial  court  are  not  supported  by  the  evidence. 
The  court  found  there  was  a  shortage,  aa 
follows:  41  cords  of  staves  at  $3  per  cord, 
$123;  150  cords  of  2&-inch  bolts  at  $6  per 
cord,  $900;  6«/i*  dozen  candy  pails  at  $1.- 
25,  $8.06 — and  in  doing  so  it  Is  evident  the 
court  did,  as  stated  in  its  opinion,  resolve 
every  doubt  in  favor  of  the  defendants.  Not 
only  are  the  findings  supported  by  the  evi- 
dence, but  we  think  from  a  careful  perusal 
of  it  that  they  are  in  accordance  with  the 
preponderance  thereof.  Defendants  there- 
fore fall  far  short  of  showing  themselves  en- 
titled to  a  reversal  of  the  Judgment  on  that 
ground.  Daubner  t.  McFarlln,  136  Wis.  615, 
117  N.  W.  1002. 

Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 


BECK  et  al.  v.  ASHI/AND  CIGAR  &      • 
TOBACCO  CO. 

(Supreme  Court  of  Wisconain.    March  14, 
1»11.) 

1.  Injunction  (§  48*)— Trespass— Rewedt. 

Where  there  is  an  intrusion  Into  the  prem- 
iaes  of  another,  either  below  or  above  ground, 
but  plaintiff  is  undisturbed  in  the  possession  of 
bis  land  up  to  the  true  line,  his  remedy  is  in 
trespass,  and  not  in  ejectment  aod,  if  the  tres- 
pass is  a  continuing  one,  be  may  obtain  relief  in 
equity. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  101 ;  Dec.  Dig.  i  48.*] 

2.  Injunction    (J   49*)  —  Tbmpass  —  Pkbka- 
NBNT  Occupation. 

Where  plaintiffs  asserted  the  absolute  legal 
title  to  a  strip  of  land  held  adversely  to  tbem 
by  defendants,  and  claimed  as  to  one  of  the 
plaintiffs  at  least  Ae  immediate  right  of  posses- 
sion, plaintiffs  being  dispossessed  of  the  entire 
surface  of  the  disputed  strip,  their  remedy  was 
by  ejectment,  and  not  in  equity. 

[E]d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f  102 ;   Dec.  Dig.  {  48.*] 

3.  Pleading   {|   203*)— Complaint— Gknieai. 

DEM UBSEB— RBMEDT  AT  LAW. 

A  general  demurrer  to  a  complaint  in 
equity  raised  the  objection  that  plaintiff  had  an 
adequate  remedy  at  law. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent  Dig.  H  491-500;   Dec.  Dig.  {  205.*] 

4.  Life  Estates  ({  28*)— Remedies  or  Lira 
Tenant— Ejectment. 

St.  188S.  §  3083,  gives  to  a  life  tenant  the 
right  to  sue  alone,  or  as  the  personal  represen- 
tative of  her  predecessor  in  mterest  in  eject- 
ment to  recover  possession  of  real  estate. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Dec.  Dig.  {  2a*] 

5.  Life  Estates  (§  28*)— Ejectment— Pabtiks 

— JOINDEB  OF  REMAINDEBMAN. 

St  1898,  I  2G02,  provides  that  all  penons 
having  an  interest  in  the  subject-matter  of  the 
action  may  be  joined  as  plaintiffs.  Section  3074 
declares  that  no  person  can  recover  in  ejectment 
unless  he  has  a  valid  subsisting  interest  in  the 
premises,  and  a  right  to  recover  the  same  or  to 
recover  the  possession  thereof,  or  of  some  share, 
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or  interest  tbereiii,  and  section  9084  proridea 
that  one  or  more  of  the  plaintib  in  a  joint  ac- 
tion of  ejectment  may  recover  and  others  not. 
Utid  tltat,  where  a  life  tenant  and  remainder- 
man acqalred  their  respective  interests  in  cer- 
tain property  in  controversy  from  a  common 
Boarce.  they  were  entitled  to  bring  a  joint  ac- 
tion of  ejectment  to  recover  the  property,  though 
the  remainderman  was  not  entitled  to  posses- 
sion nntil  the  termination  of  the  life  estate. 

[Bd.  Note. — 'Vat  other  cases,  see  Life  Estates, 
Dec.  Dig.  I  28.»] 

Appeal  from  Clrcnit  Court,  Asbland  Obnn- 
ty ;  John  K.  Parish,  Judge. 

Suit  by  Margaretlia  Beck  and  otliers 
against  the  AslUand  Cigar  &  Tobacco  Com- 
pany. From  an  order  overruling  a  general 
demurrer  to  the  complaint,  defendant  ap- 
peals.   Berersed  and  remanded. 

This  Is  a  suit  in  equity  to  compel  the  de- 
fendant to  remove  from  plaintiffs'  premises 
a  portion  of  its  brick  wall,  and  to  recover 
damages  for  such  encroachment  Plaintiffs 
and  defendant  own  adjoining  lots  facing  the 
principal  business  street  in  the  city  of  Asb- 
land; defendant's  lot  being  east  of  plain- 
tiffs'. On  the  lot  of  the  defendant  there  Is 
a  brick  building  22  feet  high,  extending  back- 
ward from  the  street  137  feet,  the  westerly 
portion  of  which  overlaps  plaintiffs'  land 
for  a  distance  of  65  feet  from  the  rear  end. 
The  strip  so  occupied  by  defendant's  wall  Is 
6  inches  in  width  at  the  rear  end,  and  grows 
gradually  narrower  as  It  extends  toward  the 
street,  until  it  comes  to  a  point  C5  feet  dis- 
tant from  the  rear  of  the  building,  so  that 
the  strip  in  controversy  Is  65  feet  in  length, 
and  varies  in  width  from  zero  to  6  Inches. 
The  foundation  of  this  wall  also  extends  Into 
plaintiffs'  land.  The  complaint,  after  alleg- 
ing that  Jacob  Beck  died  testate,  and  that 
Margaretha  Beck  was  appointed  executrix 
of  bis  will  and  Is  still  acting  as  such,  states 
that  Marg;aretha  Beck  was  given  a  life  es- 
tate in  the  land  In  qdestlon,  and  the  other 
plaintiffs,  the  children  of  Jacob  Beck,  the 
fee.  subject  to  the  life  estate  of  their  mother, 
and  then  alleges :  "That  by  the  said  will  all 
the  right,  title,  and  Interest  in  the  said  land, 
and  the  whole  ownership  of  the  same,  and 
the  right  of  possession  of  the  same,  passed 
to  the  plaintiffs  above  named  in  the  Inter- 
ests and  shares  above  set  forth."  It  further 
alleges:  "That  the  whole  of  the  above  de- 
scribed wedge-shaped  piece  of  laud,  which  Is 
a  part  of  the  land  hereinabove  described  as 
DOW  belonging  to  the  plaintiffs  above  named, 
Is  covered,  and  during  the  past  10  years  and 
more  has  been  covered,  and  entirely  withheld 
from  any  sort  of  use  by  the  said  Jacob  Beck 
and  these  plaintiffs,  by  the  said  wall  of  the 
said  building,  and  they  are,  and  during 
all  the  time  aforesaid  have  been,  thereby  de- 
prived of  the  entire  use  of  the  said  wedge- 
shaped  piece  of  land,"  and  that  the  defend- 
ant "has  claimed  the  right  to  keep  and  main- 
tain, and  does  still  keep  and  maintain,  the 


sa'.d  wall  upon  the  premises  of  these  plain- 
tiffs, as  alMve  set  forth,  and  has  during  all 
of  said  time  aforesaid  and  now  refuses  to 
take  down  and  remove  the  same,  or  any  part 
thereof  therefrom."  The  defendant  Inter- 
posed a  general  demurrer  to  the  complaint, 
and  from  an  order  overruling  the  same  It 
appealed. 

William  F.  Shea  and  Lamoreux,  Shea  & 
Cate,  for  appellant  Sanborn,  Lamoreux  & 
Pray,  for  respondents. 

VINJE,  J.  (after  stating  the  facts  as 
above).  From  the  foregoing  statement  of 
facts,  it  appears  that  the  defendant  is  in 
the  actual  possession  of  the  disputed  strip 
at  above,  and  below  the  surface  of  the  lot, 
'and  excludes  the  plaintiffs  from  the  posses- 
sion thereof.  The  case  therefore  differs 
from  the  cases  of  McCourt  v.  Eckstein,  22 
Wis.  153,  94  Am.  Dec.  594,  Zander  v.  Valen- 
tine Blatz  B.  Co.,  95  Wis.  162,  70  N.  W.  164, 
Rasch  V.  Noth,  99  Wis.  285,  74  N.  W.  820,  40 
L  R.  A.  577,  67  Am.  St  Rep.  8.-I8,  Rahn  v. 
Milwaukee  E.  R.  4  L  Co.,  103  Wis.  407,  79 
N.  W.  747,  and  Huher  t.  Stark.  124  Wis. 
359,  102  N.  W.  12,  109  Am.  St  Rep.  9.37.  re- 
lied upon  by  the  plaintiffs.  In  MoCourt  v. 
Eckstein,  even  though  the  disseisin  was  oc- 
casioned by  the  projection  of  about  eight 
inches  over  upon  plaintiff's  land  of  some  of 
the  stones  of  defendant's  foundation  wall 
below  the  surface,  it  was  held  sufficient  to 
entitle  plaintiff,  at  his  election  to  matntnin 
ejectment;  Dixon,  C.  J.,  however,  doiil'tlns 
the  correctness  of  such  holding.  In  Zander 
v.  Valentine  Blatz  B.  Co.  the  defendant  put 
In  a  foundation  wall  that  projected  alMut 
14  Inches  beyond  his  line.  The  plaintiff  oc- 
cupied up  to  the  true  boundary,  and  rested 
his  building  In  part  upon  the  projecting  wall, 
and  It  was  held  that  he  thereby  elected  to 
treat  the  Intrusion  as  a  mere  trespass,  and 
could  not  maintain  ejectment  The  case  of 
Rahn  v.  Milwaukee  E.  R.  &  L  Co.  was  prac- 
tically similar  to  the  Zander  Case.  The 
projecting  wall  was  under  ground,  and  the 
plaintiff  was  In  full  possession  of  the  surface 
of  her  lots  to  the  true  line.  Her  posses- 
sion being  undisturbed,  she  could  not  main- 
tain ejectment  and,  as  the  trespass  was  a 
continuing  one,  it  was  held  equity  would  as- 
sume  Jurisdiction  and  settle,  once  and  for  all, 
the  rights  of  the  parties.  Rasch  v.  Noth  and 
Huber  V.  Stark  were  cases  of  projecting 
eaves,  and,  inasmuch  as  plaintiffs  occupied 
the  surface  up  to  the  true  line,  It  was  held 
ejectment  would  not  He.  The  doctrine  Is 
therefore  firmly  intrenched  In  this  state  that 
when  there  is  an  Intrusion  Into  the  prem- 
ises of  another  either  below  or  above  ground, 
but  he  is  undisturbed  In  his  possession  of 
the  surface  of  bis  land  up  to  the  true  line, 
his  remedy  is  trespass,  and  not  ejectment 
and,    if   the   trespass    is   a    continuing   one. 
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equity  baB  Jurisdiction  thereof.  Tbe  present 
case,  however,  does  not  fall  within  this  rule, 
for  here  tbe  plaintiffs  are  dispossessed  of 
tbe  entire  surface  of  tbe  disputed  strip,  and 
tbe  possession  thereof  is  alleged  to  be  in  de- 
fendant. So  we  have  a  case  where  plain- 
tiffs assert  the  absolute  legal  title  to  land 
held  adrerselr  to  them  by  the  defendant, 
and  claim,  as  to  one  of  them  at  least,  the  im- 
mediate right  of  possession  thereof.  Were 
such  immediate  right  of  possession  claimed 
as  to  all  tbe  plaintiffs,  it  Is  clear  their  only 
remedy  would  be  ejectment,  and  not  a  suit 
in  equity.  In  Lee  r.  Simpson,  29  Wis.  333. 
the  court  said:  "Tbe  plaintiff  having  the 
legal  title,  and  neither  averring  nor  admit- 
ting any  equitable  title  or  Interest  In  these 
defendants,  and  not  being  himself  in  pos- 
session of  the  lands,  but  the  same  being  ad- 
versely held  and  possessed  by  the  defend- 
ants, cannot  maintain  his  suit  in  equity 
against  them.  He  bas  an  adequate  and  un- 
questionable remedy  at  law  by  his  action  of 
ejectment ;  and  to  that  he  must  resort."  This 
doctrine  has  been  reaffirmed  in  Trustees  v. 
Kilboum,  74  Wis.  452,  43  N.  W.  168,  and 
Thomas  ▼.  McKay,  143  Wis.  624,  128  N.  W. 
69. 

That  a  general  demurrer  to  a  complaint 
in  equity  raises  the  objection  that  plaintiff 
has  an  adequate  remedy  at  law  is  well  set- 
tled. Denner  v.  C,  M.  &  St.  P.  Ry.  Co.,  57 
Wis.  218,  15  N.  W.  158;  Trustees  v.  Kil- 
boum, 74  Wis.  452,  43  N.  W.  168;  GulUck- 
son  T.  Madsen,  87  Wis.  23,  57  N.  W.  965; 
Kruczlnskt  v.  Neuendorf,  99  Wis.  264,  74  N. 
W.  974;  puis  T.  Southwestern  Tj&ni  Co.,  102 
Wis.  409,  78  N.  W.  583.  The  precise  ques- 
tion, therefore,  presented  by  tbe  pleadings 
is :  Can  the  remaindermen  Join  in  ejectment 
with  the  owner  of  a  life  estate  who  is  en- 
titled to  the  immediate  possession  of  land 
held  adversely  by  the  defendant?  Undoubt- 
edly the  life  tenant,  Margaretha  Beck,  could 
maintain  ejectment  alone,  and  as  executrix. 
Section  3083,  St.  1898,  gives  her  such  right. 
Does  a  joinder  of  the  remaindermen  defeat 
the  action?  The  complete  legal  and  equita- 
ble title  is  in  the  plabitlffs.  They  derive  it 
from  a  common  source,  and  do  not  come  un- 
der the  ban  that  persons  who  claim  title  bos- 
tile  to  each  other  cannot  Join.  Hubbell  t. 
Lerch,  58  N.  Y.  237.  The  complete  right 
to  present  possession  Is  in  plalutifFs.  Per- 
haps under  the  common-law  rule  that.  If 
one  plaintiff  in  a  joint  action  of  ejectment 
cannot  recover,  bis  coplalntiffs  cannot,  no 
recovery  of  possession  could  be  liad  in  this 
action,  as  only  tbe  life  tenant  is  entitled 
thereto.  Marsfetter  v.  McClean,  7  Cranch, 
150,  3  L.  Ed.  300;  Davis  v.  Coblens,  174  U. 
S.  719,  19  Sup.  Ot  832,  43  L.  Ed.  1147.  But 
our  statute  has  changed  that  rule.  Section 
3074  provides:  "No  person  can  recover  in 
such  action  (ejectment)  unless  he  has  at  the 
time  of  commencing  the  action  a  valid  sub- 
sisting interest  In  the  premises  claimed  and 
•  right  to  recover  the  same  or  to  recover  tbe 


possession  thereof  or  of  some  share,  inter- 
est or  portion  thereof,  to  be  proved  and  es- 
tablished in  such  action."  This  indicates 
clearly  that  all  the  plaintiffs  do  not  need  to 
have  identical  Interests  nor  that  all  need  to 
have  tbe  right  to  recover  the  possession  of 
tbe  premises  in  dispute.  It  is  sufficient  if 
they  have  an  interest  therein  that  tbey  are 
entitled  to  recover.  The  statute  is  in  tbe 
disjunctive  where  it  refers  to  tbe  right  to 
recover  tbe  interest  in  the  premises  and  the 
right  to  recover  tbe  possession  thereof;  and 
section  3084  provides  specifically  that  one  or 
more  of  tbe  plaintiffs  in  a  Joint  action  of 
ejectment  may  recover  and  others  not 

But  section  2602  provides  that  "all  per- 
sons having  an  interest  in  tbe  subject-mat- 
ter of  the  action  and  in  obtaining  the  relief 
demanded  may  be  Joined  as  plaintiffs  ex- 
cept as  otherwise  provided  by  law."  The 
remaindermen  certainly  have  an  Interest  in 
the  subject-matter  of  the  ejectment  action 
and  in  obtaining  the  relief  demanded,  and 
the  rule  that  all  persons  having  such  inter- 
est may  join  applies  to  legal  as  well  as  equi- 
table actions.  Scbiffer  v.  Eau  Olalre,  51 
Wis.  385,  8  N.  W.  253.  It  was  there  held 
that  a  remainderman  may  join  with  persons 
owning  intermediate  estates  in  an  action  to 
recover  all  damages,  past  or  future,  caused 
by  tbe  construction  and  maintenance  of  a 
mill  dam,  on  the  ground  that  all  were  in- 
terested in  tbe  subject-matter  of  the  action 
and  in  obtaining  the  relief  demanded,  and  it 
was  clearly  pointed  out  that  the  objection 
of  misjoinder  of  parties  plaintiff  was  not 
taken  in  the  interest  of  the  defendant  Said 
the  court:  "So  far  as  the  defendant  is  in- 
terested, it  would  seem  for  his  protection 
that  all  persons  whose  estate  or  interest  in 
the  same  property  has  been  injured  by  tbe 
act  of  the  defendant  should  Join  in  the  ac- 
tion. Tbe  Judgment  would  bar  all  the  plain- 
tiffs, and  save  bim  the  expenses  of  several 
suits  instead  of  one."  That  is  just  the  situ- 
ation here,  and  that  is  Just  the  object  tbe 
statute  sought  to  attain  when  it  said  that 
all  persons  having  an  interest  In  the  subject- 
matter  of  the  action  and  in  obtaining  the 
relief  demanded  may  be  joined  as  plaintiffs, 
namely,  to  determine  in  one  suit  the  rights 
of  all  parties  in  the  subject-matter  of  the 
litigation.  A  statute  framed  to  secure  such 
desirable  results  by  sucb  simple  direct  means, 
and  passed  for  the  express  purpose  of  obtain- 
ing relief  from  tbe  technicalities  of  the 
common-law  rules  of  pleading,  should  re- 
ceive a  liberal  construction.  However,  in 
this  case  it  is  not  necessary  to  go  beyond 
its  strict  letter.  We  conclude,  therefore,  that 
the  complaint  stated  a  good  cause  of  action 
in  ejectment  as  to  all  tbe  plaintiffs,  and 
that  tbe  demurrer  thereto  should  have  l>een 
sustained. 

Order  reversed  and  cause  remanded  for 
further  proceedings  according  to  law. 

8IEBECKER,  3.,  took  no  parb 
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CARLE  et  al.  t.  NELSON. 
(Sapreme  Court  of  WiscoMin.    March  14,  1911.) 

1.  Sales  (§  384*)— Bbeach  of  Costtbact  o» 
Sale— Measubk  or  Dauaqgs. 

The  measure  of  damages  for  the  refusal  of 
a  buyer  of  a  crop  of  tobacco  to  accept  the  crop 
is  the  difference  between  the  contract  price  ana 
the  market  value  at  the  time  of  delivery  fixed 
in  the  contract. 

[Ed.  Note. — For  other  cases,  see  Salee,  Cent. 
Dig.  S!  109»-1107;    Dec.  Dig.  |  S8iM 

2.  Evidence  (|  142*)— "Mabket  Value." 

The  market  value  of  an  article  at  any  given 
time  ia  fixed  by  sales  made  at  or  about  that 
time,  and  the  price  as  fixed  by  specific  contracts 
previously  entered  into  is  inadmissible. 

[Ed.  Note. — ^For  other  cases,  see  Evidetice, 
Cent  Dig.  il  416-423 ;    Dec.  Dig.  |  142.» 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  pp.  4383-4388 ;  vol.  8,  p.  7717.] 

8.  Appeal  and  Ebbob  fS  971*)— Competency 
OF  Witnesses— DiscBErtON  of  ConsT— Re- 
view. 

The  qaestion  of  the  competency  of  a  wit- 
ness to  testify  rests  largely  in  the  discretion  of 
the  trial  court,  and  its  ruling  will  not  be  dis- 
turbed unless  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3852;   Dec.  Dig.  J  971.*] 

4.  Evidence  (J  543*)  —  Opinion  Evidence  — 
Competency  of  Witness. 

One  who  has  raised  tobacco  for  18  years 
and  who  has  sold  the  crops,  and  who  testifies 
that  he  knows  what  others  were  getting  for 
tobacco  at  a  particular  time,  though  he  admits 
that  he  does  not  know  the  price  tobacco  was 
selling  for  at  that  time,  is  competent  to  testify 
as  to  maiket  value  at  that  time. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  if  2356%-2358;  Dec.  Dig.  {  543.*] 

5.  Salks  (I  384»)— Bkeach  of  Contbact  of 
Sale— Measubk  of  Damages. 

Where  a  seller  on  the  refusal  of  the  buyer 
to  receive  the  goods  sold  them  and  used  reason- 
able efforts  to  sell  at  the  highest  price  obtain- 
able in  the  vicinity,  the  price  obtained  was  the 
market  value,  so  that  the  measure  of  damages 
was  the  difference  twtween  the  contract  price 
and  the  market  value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1107;   Dec.  Dig.  {  384.*] 

a  Tbial  (§  S.*®*)— Special  Vebdict— Issues. 
The  questions  of  a  special  verdict  must  l>e 
so  framed  that  the  issues  will  be  determined  no 
matter  bow  they  are  answered  by  a  responsive 
answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  840-842;   Dec.  Dig.  S  352.*] 

7.  Appeal  and  Ebbob  (§  1070*)— Habmless 
Ebbob— Ebboneous  Questions  in  Special 
Vebdict. 

Where,  on  the  issue  of  the  measure  of  dam- 
ages for  a  buyer's  refusal  to  accept  the  goods, 
the  jury  answered  affirmatively  the  question  in 
the  special  verdict  "Did  the  seller  use  reason- 
able efforts  to  sell  the  goods  at  the  highest  price 
obtainable  in  the  vicinity  after  they  were  re- 
jected by  the  buyer?"  the  error  in  the  question 
becauae  so  framed  that  the  issue  could  not  be 
determined  if  a  negative  answer  had  been  re- 
turned was  harmless. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  I  4232;   Dec.  Dig.  {  1070.*] 

a  Tbiai.  (i  852*)  —  Special  Vebdict— Ques- 
tions—Issues. 

Under  St  1898,  {  2858,  authorizing  special 
verdicts,  each  question  of  a  special  verdict  must 


relate  to  a  single  material  issue  of  fact,  and 
must  admit  of  a  direct  answer,  and  the  issues 
made  by  a  complaint  and  the  answer  thereto 
and  by  a  counterclaim  and  the  reply  thereto, 
being  distinct  may  not  be  embodied  in  the  same 
question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  840-842;   Dec.  Dig.  I  352.*] 

9.  Tbial  (|  852*)  —  Special  Vebdict— Ques- 
tions—Bubden  of  Pboof. 

The  burden  of  proof  as  to  each  question 
submitted  in  a  special  verdict  is  either  on  plain- 
tiff or  on  defendant,  and  it  cannot  rest  partly  on 
both. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  840-842;    Dec.  Dig.  t  352.*] 

10.  Sales  (|  388*)— Breach  by  Buyeb— In- 
STRccTioNs— Burden  of  Proof. 

On  an  Issue  as  to  'vhether  tobacco  con- 
formed to  the  contract  and  was  rejected  by  the 
buyer  to  the  seller's  damage,  an  instruction  that 
the  jury  would  answer  the  question,  "Was  the 
seller's  tobacco  when  rejectM  in  good  packing 
condition?"  according  to  the  fact  as  they  were 
satisfied  from  the  preponderance  of  the  evi- 
dence, and  they  would  answer  the  question  "No" 
if  they  were  satisfied  to  a  reasonable  certainty 
by  a  preponderance  of  the  evidence  that  the 
fact  was  as  expressed  by  the  answer,  and  would 
answer  the  question  "Yes"  if  they  were  satisfied 
to  a  reasonable  certainty  by  a  preponderance 
of  the  evidence  that  the  fact  was  as  expressed 
by  such  answer,  was  erroneous  for  failing  to 
place  on  the  seller  the  burden  of  proving  that 
the  tobacco  conformed  to  the  contract,  and  the 
court  should  have  charged  that  the  burden  was 
on  the  seller  to  satisfy  the  jury  by  a  preponder- 
ance of  the  evidence  and  to  a  reasonable  cer^ 
tainty  that  the  tobacco  conformed  to  the  con- 
tract before  they  could  answer  the  question  in 
the  affirmative. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1108;  Dec.  Dig.  {  S88.*] 

11.  Tbial  (|  296*)— Errors  in  One  Instruc- 
tion Cubed  by  Another. 

The  error  in  an  instruction  placing  on  a 
party  a  greater  burden  of  proof  than  the  law 
requires  is  not  cured  by  a  correct  instruction  as 
to  the- burden  resting  on  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  705-718;    Dec.  Dig.  §  29&*] 

12.  Appeal  and  Ebrob  (§  1170*)— Habmless 
Ebror  —  Erroneous  Instructions  —  "Sub- 
stantial Rights." 

The  error  in  an  instruction  as  to  the  bur- 
den of  proof  on  a  material  issue  affects  the 
substantial  rights  of  the  defeated  party  within 
Laws  1909,  c.  192,  f  3072m.  requiring  the  court 
to  disregard  errors  not  affecting  the  substan- 
tial rights  of  a  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4535 ;   Dec,  Dig.  f  1170.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  673»-«741.] 

IS.  Appeal  and  Ebbob  (§  1064*)— Harmless 
Erbob— Erroneous  Instructions. 

The  error  in  a  charge  on  the  burden  of 
proof  arising  from  the  failure  to  properly  place 
the  burden  of  proof  on  the  party  requir^  to 
prove  a  fact  to  recover  cannot  be  deemed  harm- 
less, unless  the  evidence  warrants  a  directed 
verdict  in  his  favor;  and,  where  there  is  any 
evidence  to  support  a  contrary  finding,  the  er- 
ror must  be  deemed  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  4219-4224;    Dec  Dig.  f 
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Appeal  from  Clrmlt  Ckturt ;  Columbia  Coun- 1 
ty;  Chester  A.  B^owler,  Judge. 

Action  by  L.  B.  Carle  and  another  against 
Mons  Nelson.  From  a  Judgment  for  defend- 
ant, plalntlCfs  appeaL  Reversed  and  re- 
manded. 

Action  brought  to  recover  the  sum  of  $75, 
which  defendant  received  from  plaintiffs  as 
an  advance  payment  upon  the  purchase  price 
of  his  1906  crop  of  tobacco,  which  was  never 
delivered.  The  defendant  Interposed  a  coun- 
terclaim, alleging  that,  although  the  tobac- 
co conformed  to  the  requirement  of  the  con- 
tract of  purchase,  it  was  rejected  by  plain- 
tiffs, to  his  damage  in  the  sum  of  $187.65, 
for  which  sum,  less  the  $75  i)ald  him,  he  de- 
manded judgment.  Upon  the  verdict  of  the 
jury,  the  court  awarded  judgment  in  favor 
of  defendant  upon  his  counterclaim  in  thet 
sum  of  $184.95,  and  dismissed  plaintiflA' 
complaint    The  plaintiffs  appealed. 

Daniel  H.  Grady,  for  appellants.  Aylward, 
Davis,  Olbrich  &  HIU,  for  respondent 

VINJE,  J.  (after  stating  the  facts  as  above). 
Defendant  introduced  evidence  as  to  market 
value  of  tobacco  at  the  time  bis  was  to  have 
been  received,  for  the  purpose  of  showing  the 
damage  he  had  sustained  by  reason  of  Its 
rejection  by  plaintiffs.  Obviously  the  meas- 
ure of  his  damage  was  the  difference  between 
the  contract  price  and  the  market  price  at 
the  time  of  delivery  called  for  by  the  con- 
tract. In  this  state  of  the  case  plaintiffs 
claimed  it  was  error  to  exclude  testimony 
offered  by  them  to  show  how  the  price  in  the 
contract  in  question  compared  with  that  In 
other  contracts  under  which  tobacco  was  be- 
ing received  at  the  time.  The  exclusion  of 
this  evidence  was  manifestly  correct.  The 
price  of  tobacco  as  fixed  by  specific  contracts 
entered  into  in  the  past  was  not  comijeteut 
evidence  as  to  the  market  value  of  tobacco 
at  the  time  delivery  was  to  be  made  by  the 
defendant  Market  value  at  any  given  time 
is  fixed  by  sales  made  at  or  about  that  time, 
and  not  by  sales  under  specific  contracts 
made  In  the  past. 

Plaintiffs  also  assign  as  error  the  admis- 
sion of  defendant's  testimony  on  the  question 
of  market  value  on  the  ground  that  he  had 
shown  himself  incompetent  It  is  true  he 
testified  at  one  place  that  he  did  not  know 
the  price  tobacco  was  selling  for  at  that  time, 
but  he  also  testified  he  knew  what  others 
were  getting  for  tobacco  at  that  time,  al- 
though he  did  not  really  know  it  was  the 
market  value.  It  appeared  from  the  evidence 
that  defendant  had  raised  tobacco  for  18 
years  and  had  sold  as  many  croi>3.  The 
question  of  the  competency  of  a  witness  to 
testify  is  a  matter  resting  largely  in  the  dis- 
cretion of  the  trial  court,  and  its  ruling 
thereon  will  not  be  disturbed  on  appeal  un- 
less there  Is  an  abuse  of  such  discretion. 
Robinson  v.  State,  143  Wis.  20.5,  126  N.  W. 
750.  We  think  it  was  proper  to  receive  the 
testimony  of  defendant  as  to  market  value. 


It  appears  that  the  defendant,  after  plain- 
tiffs refused  to  receive  bis  tobacco,  sold  it 
to  one  McGiffln  for  11  cents  per  pound  for 
wrappers  and  binders  and  5  cents  per  poimd 
for  fillers,  instead  of  the  contract  price  of 
14  and  5  cents,  respectively;  and  the  court. 
In  order  to  ascertain  the  amount  of  defend- 
ant's damage  under  his  counterclaim,  sub- 
mitted this  question  to  the  jury:  "Did  the 
defendant  use  reasonable  efforts  to  sell  the 
tobacco  at  the  highest  price  obtainable  in 
the  vicinity  after  it  was  rejected  by  plain- 
tiffs' agent?"  The  Jury  returned  an  affirma- 
tive answer  to  this  question,  and  such  an- 
swer, under  the  rule  laid  down  in  T.  B. 
Scott  Ij.  Co.  V.  Hafner-tiothman  Mfg.  Co.,  91 
Wis.  667,  65  N.  W.  513,  settled  the  measure 
of  damages.  It  is  there  said:  "So  the  true 
rule  is  that  in  an  action  for  damages  for 
the  refusal  on  the  part  of  the  vendee  to  ac- 
cept goods  as  agreed  in  bis  contract  of  pur- 
chase, the  measure  of  damages  Is  the  differ- 
ence between  the  market  value  of  such  goods 
at  the  time  of  the  breach  and  the  price  the 
vendee  agreed  to  pay ;  and  when  a  resale  is 
made  within  a  reasonable  time,  though  made 
at  auction,  as  in  the  case  of  Bigelow  v.  Legg, 
supra  (102  N.  Y.  653,  6  N.  B.  107),  the  price 
obtained  is  evidence  to  be  considered  on  the 
question  of  the  market  value  at  the  time  of 
such  breach,  and  If  a  resale  is  made,  and  the 
evidence  shows  that  all  reasonable  efforts 
were  made  to  secure  the  best  price  obtain- 
able, or  that  the  price  obtained  was  a  fair 
one,  it  settles  the  question  of  market  value, 
so  that  the  damages  become  liquidated." 
Here  the  affirmative  answer  to  the  question 
established  the  fact  that  the  defendant  used 
all  reasonable  efforts  to  sell  the  tobacco  at 
the  highest  price  obtainable  in  the  vicinity. 
and  hence  the  price  so  obtained  could  be 
properly  considered  as  the  measure  of  his 
damages.  But  it  Is  evident  as  pointed  out  J>y 
counsel  for  plaintiffs,  that  if  a  negative 
answer  had  been  returned,  no  measure  of 
damages  would  have  been  established,  and 
the  issue  on  that  branch  of  the  case  would 
have  been  undetermined.  Questions  of  a 
special  verdict  should  always  be  so  framed 
that  the  issues  will  be  determined  no  matter 
how  they  are  answered,  assuming  the  answer 
to  be  responsive  to  the  question.  In  this 
case,  in  view  of  the  answer,  the  error  is 
harmless.  But  1'  the  trial  court  had  sub- 
mitted the  question  requested  by  plaintiffs* 
counsel,  the  issue  would  have  been  determin- 
ed by  any  responsive  answer  thereto.  That 
question  was:  "What  was  the  market  value 
of  tobacco  of  the  kind  and  character  specified 
in  the  contract  at  the  time  and  place  for  de- 
livery of  the  tobacco  In  question  as  provided 
by  the  terms  of  said  contract?"  Care  should 
be  exercised  by  trial  judges  to  see  that  each 
question  of  a  special  verdict  is  so  framed  as 
not  only  to  clearly  include  the  issue  of  fact 
Intended  to  be  embraced  therein,  but  also  to 
permit  Its  being  determined  by  any  respons- 
ive answer  that  may  be  returned;  otherwise 
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parties  and  the  public  may  be  subjected  to 
needless  expense. 

The  first  question  submitted  to  the  Jury 
read:  "Was  the  defendant's  tobacco,  when 
rejected  by  the  plaintiffs'  agent,  In  good 
packing  condition,  all  trash  and  damaged 
tobacco  excluded,  wrappers  and  binders 
packed  in  bundles  with  fillers  excluded,  fill- 
ers tied  In  hands  and  packed  in  bundles?" 
This  question  was  submitted  for  the  piir- 
IK>6e  of  determining  whether  or  not  the  de- 
fendant was  entitled  to  recover  on  his  coun- 
terclaim, that  being  the  only  pleading  in- 
terposed by  him,  and  In  reality  the  only 
Issue  between  the  parties,  as  the  defendant, 
after  the  opening  of  the  trial,  admitted  the 
contract  set  out  in  the  complaint;  that  he 
received  ?75  in  payment  thereon;  that  no 
part  of  the  $75  had  been  repaid ;  and  that  no 
part  of  the  tobacco  had  been  delivered  by 
him  under  the  contract  Hence  the  burden 
was  clearly  upon  tlie  defendant  to  satisfy 
the  Jury  by  a  preponderance  of  the  evi- 
dence and  to  a  reasonable  certainty  that 
the  question  should  be  answered  in  the  af- 
firmative. Nevertheless  the  trial  court  in- 
structed the  jury  as  follows:  "You  will  an- 
swer this  question  according  to  the  fact  as 
you  are  satisfied  from  the  preponderance  of 
the  evidence  the  fact  Is.  That  Is,  you  will 
answer  the  question  'No'  If  yon  are  satisfied 
to  a  reasonable  certainty  by  the  preponder- 
nnoc  of  the  evidence  that  the  fact  is  as  ex- 
pressed by  such  answer,  and  you  will  an- 
swer the  question  'Yes.'  If  you  are  satisfied 
to  a  reasonable  certainty  by  the  preponder- 
ance of  the  evidence  that  the  fact  is  as  ex- 
pressed by  that  answer."  It  Is  possible  that 
such  an  instruction  might  be  held  nonprej- 
udicial, were  a  proviso  added  that.  In  the 
event  the  evidence  was  so  evenly  balanced 
that  the  Jury  were  unable  to  determine  up- 
on which  side  the  preponderance  lay,  then 
they  should  answer  It  in  the  negative.  In 
the  absence  of  such  a  proviso,  and  as  given, 
It  was  clearly  erroneous.  Coimsel  for  de- 
fendant makes  this  ingenious  argument: 
"The  situation  regarding  the  first  question 
of  the  verdict  and  the  Instruction  applicable 
thereto  undoubtedly  appealed  to  the  trial 
court  thus:  The  plaintiffs'  right  to  recover 
is  predicated  upon  the  Jury's  answering  the 
first  question  of  the  verdict  'No.'  The  de- 
fendant upon  his  counterclaim  predicated 
his  right  to  recover  upon  the  jury's  answer- 
ing the  same  question  'Yes.'  Both  demand- 
ing affirmative  relief,  the  one  recovering  had 
the  burden  of  establishing  the  fact  as  he 
claimed  it  to  be  to  a  reasonable  certainty 
by  a  preponderance  of  the  evidence.  Hence 
the  charge  as  given  upon  this  question."  If 
such  a  construction  be  given  the  question, 
then  it  is  a  double  one,  asking.  In  effect.  Are 
the  plaintiffs  entitled  to  recover  on  their 
complaint?  and.  Is  the  defendant  entitled 
to  recover  on  his  counterclaim?  The  sub- 
mission of  aucb  a  question  would  be  error. 


The  issue  made  by  a  complaint  and  answer 
and  the  issue  made  by  a  counterclaim  and 
reply  are  distinct  issues  in  different  causes 
of  action,  and  should  never  be  embodied  In 
the  same  question,  though  they  apparently 
relate  to  the  same  subject-matter.  Each 
question  of  a  special  verdict  must  relate  to 
a  single  material  Issue  of  fact  and  admit  of 
a  direct  answer.  Section  2858,  St  1898. 
And  as  to  each  question  the  burden  of  proof 
is  either  upon  the  plaintiff  or  the  defendant 
It  cannot  rest  partly  on  both.  Jackman  v. 
Inman,  134  Wis.  207,  114  N.  W.  489.  We 
think  the  only  rational  construction  that 
can  be  given  the  question,  in  view  of  the 
pleadings,  admissions,  and  state  of  the  case 
at  the  time  the  Instructions  were  given,  is 
that  it  was  submitted  to  settle  the  issue  as 
to  whether  or  not  the  defendant  should  re- 
cover on  his  counterclaim.  That  being  so, 
the  burden  was  upon  him  to  show  himself 
entitled  to  an  affirmative  answer  by  the 
requisite  quantum  and  quality  of  proof. 

But  it  is  urged,  even  if  the  burden  of 
proof  did  rest  upon  the  defendant  to  es- 
tablish the  afilrmative  of  the  question,  the 
instmction  given  did  not  and  could  not 
prejudice  the  plaintiffs.  Inasmuch  as  by  an- 
swering the  question,  "Yes,"  they  must  have 
found  such  fact  by  a  preponderance  of  the 
evidence  and  to  a  reasonable  certainty.  This 
reasoning  seems  plausible,  but  It  overlooks 
the  fact  that  the  jury  may  have  arrived  at 
the  answer  they  did  owing  to  the  erroneous 
Instruction  that  they  could  not  answer  it 
in  the  negative  unless  they  were  satisfied  by 
a  preponderance  of  the  evidence  and  to  a 
reasonable  certainty  that  it  should  be  bo 
answered.  It  is  manifest  that  the  instruc- 
tion "you  will  answer  the  question  'No,' 
if  you  are  satisfied  to  a  reasonable  cer- 
tainty by  the  preponderance  of  the  evi- 
dence that  the  fact  is  as  expressed  by  such 
answer,"  was  erroneous  and  prejudicial 
to  plaintiffs,  because,  in  the  absence  of  suf- 
ficient evidence  to  preponderate  in  favor 
of  an  affirmative  answer,  they  should  have 
been  instructed  to  answer  it  in  the  ne(p- 
ative.  But  this  the  instruction  did  not  per- 
mit them  to  do.  Had  they  answered  It, 
"No,"  the  plaintiffs  would  be  In  no  position 
to  allege  error  on  account  of  the  erroneous 
Instruction,  as  the  answer  would  have  been 
favorable  to  them.  It  ought  to  follow  as 
a  matter  of  course  that  a  party  upon  whom 
a  greater  burden  has  been  cast  by  an  In- 
struction than  the  law  requires  can  Justly 
complain  thereof  when  the  answer  is  un- 
favorable to  him.  Such  error  cannot  be 
deemed  cured  by  a  correct  instruction  as 
to  the  burden  resting  upon  the  opposite  par- 
ty. Jackman  v.  Inman,  134  Wis.  297,  114 
N.  W.  489.  As  to  this  question,  the  court 
should  have  Instructed  the  jury  that  the 
burden  was  upon  the  defendant  to  satisfy 
them  by  a  preponderance  of  the  evidence 
and  to  a  reasonable  certainty  that  the  ques- 


Digitized  by 


Google 


470 


130  NORTHWESTERN  REPORTER 


(Wis. 


tlon  should  be  answered  In  the  affirmative, 
and  that,  unless  they  were  so  satisfied,  they 
should  answer  It  In  the  negative.  The  plain- 
tiffs requested  an  Instruction  to  this  effect, 
and  the  refusal  to  give  it  was  error.  Pell- 
tler  V.  .C,  St.  P.,  M.  &  O.  R.  Co.,  88  Wis. 
521,  60  N.  W.  250;  Ward  v.  C,  M.  &  St  P. 
R.  Co.,  102  Wis.  215,  78  N.  W.  442 ;  Odegard 
V.  North  Wis.  Lumber  Co.,  130  Wis.  659, 
110  N.  W.  809.  Where  there  Is  an  erroneous 
Instruction  as  to  the  burden  of  proof  upon 
a  material  issue,  such  error  must  be  deem- 
ed to  affect  the  substantial  rights  of  the 
party,  and  the  provisions  of  section  3072m, 
c.  192,  Laws  1909,  cannot  be  Invoked  to  save 
the  judgment.  Even  where  a  correct  rule 
is  stated  in  the  charge,  followed  later  by  an 
erroneous  one,  it  has  been  held  that  the  er- 
ror is  of  such  a  substantial  nature  as  to 
work  a  reversal  of  the  judgment.  Parker 
V.  Hull,  71  Wis.  368,  37  N.  W.  351,  5  Am. 
St.  Rep.  224. 

Lastly  we  are  asked  to  affirm  the  judg- 
ment, though  the  charge  was  erroneous,  on 
the  ground  that  the  question  of  fact  em- 
bodied in  the  first  question  of  the  special 
verdict  was  neither  close  nor  doubtful,  and 
the  Jury's  answer  thereto  was  abundantly 
supported  by  the  evidence.  Conceding  there 
was  ample  evidence  to  support  the  verdict, 
still  that  Is  not  sufficient  to  prevent  a  re- 
versal of  the  judgment.  It  Is  only  In  case 
the  evidence  would  warrant  a  direction  of 
the  verdict  that  an  error  In  an  Instruction 
as  to  the  burden  of  proof  upon  a  material  is- 
sue can  be  regarded  as  nonprejudicial;  for, 
if  there  is  any  evidence  in  the  case  to  sup- 
port a  contrary  finding,  the  court  cannot 
say  but  that  the  jury  might  have  so  found 
under  correct  instructions.  See  Jackman  ▼. 
Inroan,  134  Wis.  297,  114  N.  W.  489.  In  this 
cage  the  evidence  wonld  sustain  a  negative 
answer  to  the  first  question,  and  hence  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

SIEBECKEm,  X,  took  no  part 


STATE  ex  rel.  GREELEY  v.  JOINT  FREE 

HIGH  SCHOOL  DIST.  OF  TOWN 

OF  WATERFORD  et  al. 

(Supreme  Court  of  Wisconsin.    March  14, 1911.) 

Schools  and  School  Districts  (J  44*)— PREa 
High  School  Districts — Dissolution  — 
Statutes. 

Laws  1907,  e.  588,  f  490a,  anthorijiing  the 
electors  of  any  "town,  village  or  city  school  dis- 
trict, or  subdistrict"  maintaining  a  free  high 
school  to  dissolve  the  high  school  district  by 
vote  at  an  annual  moeting  or  election,  applies 
only  to  a  district  established  under  St.  1898.  | 
490,  providing  that  any  town,  village,  or  city 
school  district,  or  subdistrict.  which  contains  in 
its  limits  an  Incorporated  village,  or  which  has 
a  graded  school  of  not  less  than   two  depart- 


ments, may  establish  and  maintain  a  high  school 
in  the  manner  and  with  the  privileges  herein 
provided;  and  that  determination  of  the  ques- 
tion of  establishing  such  school  shall  be  by  vote 
on  resolution,  and  that,  if  the  resolution  be 
adopted,  "such  town,  district,  subdistrict,  vil- 
lage or  city  shall  constitute  a  high  school  dis- 
trict," and  does  not  apply  to  a  district  estab- 
lished under  section  491,  as  amended,  providioK 
for  the  formation  of  a  "joint  free  high  school 
district"  by  two  or  more  adjoining  towns  or 
school  districts,  and  an  incorporated  village  or 
city  and  providing  that  this  shall  be  by  vote 
on  a  resolution,  which  shall  not  be  adopted 
unless  a  majority  of  the  votes  cast  in  each  such 
town,  school  district,  or  city  be  in  favor  of  it, 
and  that  the  creation  of  a  new  town  or  incor- 
poration of  a  village  out  of  the  territory  in  a 
free  high  school  district  shall  not  dissolve  or 
otherwise  affect  such  district,  but  such  town 
or  towns  and  villages  shall  thereafter  constitute 
a  joint  high  school  district. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SI  88-91 ;  Dec.  Dig. 
§44.»] 

Appeal  from  Circuit  Court  Racine  Coun- 
ty;   W.  J.  Turner,  Judge. 

Proceedings  in  the  nature  of  quo  war- 
ranto, on  the  relation  of  Osborne  Greeley, 
against  the  Joint  Free  High  School  Dis- 
trict of  Waterford  and  others.  From  an  ad- 
verse judgment  plaintiff  appeals.    Affirmed. 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  dismissing  the  complaint  on  the 
ground  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  suit 
Is  in  the  nature  of  quo  warranto  to  try  the 
right  of  the  defendants  William  Sanders 
and  Anna  E.  Bennett  to  exercise  the  fran- 
chises and  powers  of  the  offices  of  clerk  and 
director,  respectively,  of  a  joint  free  high 
school  district  of  the  town  and  incorporated 
village  of  Waterford,  in  Racine  county.  The 
ground  of  attack  is  that  the  district  was 
dissolved  by  vote  at  the  annual  election  in 
April,  1910,  and  this  question  turns  upon 
the  validity  of  the  vote  cast  and  whether 
section  490a  applies  to  joint  free  high  school 
districts  established  under  section  491. 

George  W.  Waller  and  Simmons  &  Walker 
(J.  E.  Dodge,  of  counsel),  for  appellant. 
Hand  &  Hand  and  Kearney,  Thompson  & 
Myers,  for  respondents. 

KERWIN,  J.  (after  stating  the  facts  as 
above).  It  is  conceded  by  counsel  for  ap- 
pellant that  only  by  express  statutory  pro- 
vision can  dissolution  of  the  district  In 
question  take  place,  and  that  none  exists 
except  it  can  be  found  in  chapter  .^88,  Laws 
1907,  incorporated  Into  the  general  statutes 
as  section  490a,  which  provides;  "The  elec- 
tors of  any  town,  village  or  city  school  dis- 
trict or  subdistrict  maintaining  a  free  high 
school,  may  at  any  annual  meeting  or  elec- 
tion, vote  upon  the  question  of  surrendering 
the  certificate  of  organization  of  the  free 
high  school  and  the  dissolving  of  the  high 
school  district.    *    *    •    The  vote  shall  be 
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taken  by  ballot  and  canvassed  according  to 
the  statutes  for  conducting  elections  in  sucti 
municipality.  Those  ballots  In  favor  of  the 
surrendering  of  the  certificate  and  dissolu- 
tion of  the  free  high  school  district  shall  be 
written  or  printed  'For  Surrender,'  those  op- 
posed 'Against  Surrender.'" 

The  first  question  presented  under  this 
statute  is,  Does  it  apply  to  Joint  school  dis- 
tricts formed  under  section  491,  St.,  or  does 
it  apply  solely  to  districts  established  under 
section  4907  Section  490,  St,  provides  that 
any  town,  village,  or  city  school  district  or 
Bubdlstrict  which  contains  within  its  limits 
an  incorporated  village,  or  which  has  a 
graded  school  of  not  less  than  two  depart- 
ments, may  establish  and  maintain  not  ex- 
ceeding two  high  schools  in  the  manner  and 
with  the  privileges  therein  provided.  The 
section  further  provides  that  the  question  of 
establishing  such  school  may  be  submitted 
to  a  vote,  and  that  the  vote  shall  be  taken 
by  resolution,  and.  If  the  resolution  be  adopt- 
ed, "such  town,  district,  subdistrict,  village 
or  city  shall  constitute  a  high  school  dis- 
trict." Section  491,  St,  as  amended,  pro- 
vides for  the  formation  of  "Joint  free  high 
school  district"  by  two  or  more  adjoining 
towns  or  school  districts,  or  one  or  more  towns 
or  school  districts  and  an  Incorporated  village 
or  city  when  the  same  together  will  make  a 
district  of  contiguous  territory.  The  statute 
provides  for  the  submission  to  the  electors 
by  resolution,  and  that  the  resolution  shall 
not  be  adopted  unless  a  majority  of  the 
votes  cast  in  each  such  town,  school  district, 
or  city  be  In  favor  of  it  Section  491  makes 
express  provision  for  a  case  like  the  one 
before  us.  It  provides:  "The  creation  of  a 
new  town  or  incorporation  of  a  village  out 
of  the  territory  included  in  a  free  high 
school  district  shall  not  dissolve  nor  other- 
wise affect  such  district  but  such  towns  or 
town  and  village  shall  thereafter  constitute 
a  Joint  high  school  district."  It  will  be  seen 
that  the  statutes  (sections  490  and  491),  as 
amended,  make  provision  for  two  classes  of 
free  high  schools,  the  latter  under  section 
491  denominated  a  Joint  high  school  district ; 
and.  while  there  are  many  provisions  of 
the  statute  under  the  head  "Free  High 
School"  which  embrace  sections  490  and  491 
common  to  both  classes  of  free  high  schools, 
the  two  classes  of  schools  are  nevertheless 
designated  by  the  statute  as  separate,  the 
Joint  free  high  school  district  under  section 
491  being  a  class  by  Itself.  This  la  apparent 
by  the  terms  of  section  490a  which  seems 
to  apply  exclusively  to  high  school  districts 
designated  in  section  490. 

The  complaint  alleges  that  the  defendant 
Joint  free  high  school  district  comprises  the 
entire  territory  of  the  town  of  Waterford 
and  village  of  Waterford  in  the  county  of 
Racine ;  that  said  Joint  free  high  school  dis- 
trict was  originally  organized  under  the  laws 
vf  Wisconsin  as  a  township  free  high  school 


district;  and  that  afterwards  the  village 
of  Waterford  was  duly  incorporated  as  a 
village  out  of  the  territory  in  said  free  high 
school  district,  and  thereupon  became  a  joint 
high  school  district,  consisting  of  the  town 
of  Waterford  and  the  village  of  Waterford, 
under  section  491,  St.,  as  amended. 

The  complaint  further  allies  proceedings 
to  dissolve  under  section  490a,  St.,  and  the 
question  is  whether  said  last  named  stat- 
ute authorizes  the  proceeding  to  dissolve  a 
Joint  free  high  school  district  The  ques- 
tion is  argmed  at  length  by  counsel  for  re- 
spondent as  to  whether  the  Legislature  has 
the  right  to  authorize  the  dissolution  of  a 
free  high  school  without  providing  for  the 
education  of  the  resident  youth  of  the  dis- 
trict. We  do  not  find  it  necessary  to  con- 
sider this  proposition,  because  we  think  sec- 
tion 490a  does  not  apply  to  Joint  high  school 
districts  established  under  section  491,  St 
Chapter  5SS,  Laws  1907,  designated  490a, 
immediately  follows  section  400,  and  by  its 
terms  shows  that  it  was  Intended  to  provide 
for  the  dissolution  of  school  districts  de- 
scribed In  section  490,  and  does  not  include 
school  districts  described  in  section  491. 
The  language  of  section  490a,  heretofore  set 
out,  applies  speclflcally  to  the  districts  spec- 
ified in  section  490,  and  cannot  by  any  rules 
of  construction  be  said  to  Include  the  Joint 
school  districts  specified  in  section  491,  St. 

But  it  is  argued  by  counsel  for  appellant 
that  under  the  subchapter  "Free  High 
Schools,"  and  comprising  sections  4^0  to 
496c,  many  of  the  sections  are  obviously  ap- 
plicable to  all  high  school  districts  indiscrim- 
inately. A  careful  examination  of  the  sec- 
tions applicable  to  all  schools  in  the  sub- 
chapter we  think  will  show  that  the  re- 
spective sections  are  made  by  the  language 
used  applicable  to  the  schools  designated  un- 
der both  sections.  For  example,  section 
491a  refers  directly  to  free  high  schools 
maintained  as  "provided  In  sections  490  and 
491."  And  section  401b  refers  back  to  sec- 
tion 491a.  Section  492,  relating  to  school 
officers,  refers  to  the  officers  of  "each  free 
high  school  district,"  and  the  section  also 
mentions  "Joint  districts"  Elbowing  that  the 
section  has  relation  to  both  classes  of  dis- 
tricts. The  statutes  (sections  490  and  491) 
expressly  provide  for  the  two  classes  of 
school  districts,  while  section  490a  has  ref- 
erence by  its  terms  to  the  school  district  re- 
ferred to  in  section  490,  and  by  its  terms  In 
no  way  Includes  the  Joint  school  district 
specified  in  section  491. 

We  must  therefore  hold  that  section  490 
does  not  authorize  the  dissolution  of  a  Joint 
high  school  district  established  under  section 
491. 

Other  questions  discussed  need  not  be 
treated. 

Judgment  appealed  from  is  a&rmed. 

SIEIBECKER,  J.,  took  no  part 
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WILSON  ▼.  SOLBBRG. 

(Supieme  Court  of  Wisconsin.     March  14, 

1911.) 

1.  Salss    (§    126*)— Rescission   bt   Buteb— 
Acts  Constitutinq  Rescission. 

Defendant  bought  shoes  with  a  warrant; 
of  material  and  quality,  and  on  delivery  after 
keeping  them  for  about  30  days  and  selling  a 
few  pairs,  he  discovered  that  the  shoes  were  not 
as  warranted,  a  fact  which  was  not  observable 
to  aq  experienced  shoe  dealer  by  ordinary  care, 
and  he  returned  the  shoes  with  the  money  re- 
ceived for  those  sold  to  the  seller,  with  a  no- 
tice of  the  breach  of  warranty.  Held,  these 
acts  amounted  to  a  rescission  by  the  buyer,  and 
that  the  seller  could  not  recover  the  price. 

[EM.  Note. — For  other  cases,  see  Sales,  CSent. 
Dig.  a  313-^17 ;   Dec.  Dig.  §  126.*] 

2.  Sales  fj  338*)— Action  fob  Price— Evi- 
dence—Modification  OF  Contract. 

In  an  action  for  the  price  of  goods  sold,  a 
duplicate  bill  of  sale,  made  and  dated  after  the 
contract  of  sale  and  not  shown  to  have  been  a 
part  of  it,  and  containing  a  restriction  as  to 
the  time  within  which  claims  should  be  made 
by  the  buyer,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  35&*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;  A.  H.  Reld,  Judge. 

Action  by  W.  W.  Wilson  against  I.  J.  C. 
Solberg.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  action  was  brought  to  recover  the 
i^urchase  price  of  shoes  sold  and  delivered  to 
defendant  The  defense  is  breach  of  war- 
ranty as  to  quality  and  rescission  of  the 
contract  of  sale  on  discovery  of  defects.  The 
jury  returned  the  following  verdict: 

"(1)  Did  the  plaintiff,  in  making  the  agree- 
ment for  sale  of  the  shoes  here  in  question 
to  the  defendant  in  October,  1907,  agree  that 
the  shoes  then  agreed  to  be  sold  should  be 
made  of  solid  leather?"    Answer:  "Yes." 

"(2)  Did  the  plaintiff  In  October,  1907,  as  a 
part  of  the  agreement  with  the  defendant 
for  the  sale  of  the  shoes  here  In  question, 
warrant  that  the  shoes  which  would  be  de- 
livered pursuant  to  said  agreement  would  be 
of  as  good  quality  as  any  of  like  pattern 
then  being  sold  to  the  retail  shoe  dealers  In 
the  market  at  the  same  prices?"  Answer: 
"Xes." 

"(3)  If  you  answer  question  number  2  'Yes,' 
then  did  the  shoes  delivered  to  the  defendant 
pursuant. to  said  agreement  conform  to  said 
warranty?"    Answer:  "No." 

"(4)  If  you  answer  question  number  3  'No,' 
then  were  the  particulars  in  which  said  shoes 
did  not  comply  with  said  warranty  observa- 
ble to  an  experienced  shoe  dealer  of  ordinary 
intelligence,  using  ordinary  care  and  atten- 
tion to  his  business?"    Answer:    "No." 

"(5)  Was  the  fact  that  the  shoes  delivered 
to  the  defendant  in  March,  1908,  were  not  of 
solid  leather  observable  to  an  experienced 
shoe  dealer,  of  ordinary  Intelligence  exercis- 
ing ordinary  care  and  attention  to  his  busi- 
ness?"   Answer:  "No." 


"(St  Did  the  defendant  ship  back  the  shoes 
In  question  and  notify  the  vendor  that  they 
were  not  in  accordance  with  the  agreement 
of  purchase  within  a  reasonable  time  after 
having  received  the  shoes?"    Answer:  "Yes." 

Plaintiff  moved  for  directed  verdict  and  to 
change  the  answers  to  questions  in  the  spe- 
cial verdict,  which  motions  were  denied,  and 
judgment  rendered  for  defendant  on  the  veir- 
dict,  from  which  this  appeal  was  taken. 

T.  L.  Davison  (M.  C.  Porter,  of  counsel), 
for  appellant  John  Van  Hecke  (Wm.  E. 
Fisher,  of  counsel),  for  respondent 

KERWIN,  J.  (after  stating  the  facts  as 
above).  The  Cbambersburg  Shoe  Manufac- 
turing Company  sold  the  bUl  of  goods  in 
question  to  defendant,  and  before  the  com- 
mencement of  this  action  assigned  Its  claim 
to  the  plaintiff,  and  the  action  was  brought 
by  plaintiff  as  assignee  of  said  Chambers- 
burg  Shoe  Manufacturing  Company.  The  or- 
der for  the  sale  of  the  shoes  was  procured 
from  the  defendant  by  the  traveling  sales- 
man for  said  Cbambersburg  Shoe  Manufac- 
turing Company,  and  was  solicited  in  the 
general  course  of  business.  The  order  was 
taken  October  11,  1907,  delivery  to  be  made 
on  or  about  March  1,  1908,  and  the  goods 
were  In  fact  delivered  about  the  10th  of 
March,  1908.  The  defendant  after  receipt  of 
the  goods  placed  them  in  his  store  for  sale 
with  his  regular  stock,  and  held  them  until 
April  17,  1908,  during  which  time  he  sold  a 
few  pairs  of  the  shoes,  for  which  he  received 
I20.5S,  and  about  April  17,  1908,  at  which 
time  he  claims  to  hav/e  discovered  that  the 
shoes  were  not  In  accordance  with  the  war- 
ranty, attempted  to  rescind  the  contract  and 
return  the  shoes  and  money  received  for 
those  sold.  The  Chambersburg  Shoe  Manu- 
facturing Company  refused  to  receive  the 
shoes  or  the  money. 

It  will  be  seen  from  an  examination  of  the 
special  verdict  set  out  In  the  statement  of 
facts  that  the  jury  found  all  questions  In 
favor  of  the  defendant  and  we  think  the 
findings  have  support  In  the  evidence,  there- 
fore cannot  be  disturbed,  notwithstanding  the 
appellant's  claim  that  the  verdict  Is  unsup- 
ported by  the  evidence.  Therefore  the  court 
erred  in  refusing  to  direct  a  verdict  for  ap- 
I)ellant  and  to  change  the  answers  to  ques- 
tions in  the  special  verdict 

It  Is  contended  by  counsel  for  appellant 
under  this  head  that  when  goods  are  deliv- 
ered on  an  executory  contract  with  oppor- 
tunity for  examination  and  knowledge  of  de- 
fects, which  are  open  and  obvious  upon  mere 
Inspection,  and  the  purchaser  takes  Uiem  into 
his  possession  and  appropriates  them  to  his 
own  use  without  notifying  the  vendor  at  the 
time  of  receiving  them,  or  wltliln  a  reason- 
able time  thereafter,  that  they  are  not  ac- 
cepted, as  not  fulfilling  the  contract  he  can- 
not rescind.    This  rule  may  be  admitted,  bat 
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we  tblnk  the  erldeoce  does  not  bring  the  ap- 
liellant  within  the  nile.  There  ia  ample  evi- 
dence In  the  case  before  us  to  warrant  the 
jury  In  finding  that  the  defects  were  not 
obvious,  and  could  not  be  discovered  by  mere 
Inspection.  The  evidence  is  also  ample  to 
support  the  veriyct  that  the  shoes  delivered 
did  not  conform  to  the  warranty,  and  that 
the  defendant  did  return  them  and  notify  the 
vendor  within  a  reasonable  time  after  hav- 
ing received  them  that  they  were  not  in  ac- 
cordance with  the  warranty. 

Error  is  also  assigned  in  the  exclusion  of 
evidence.  The  appellant  offered  in  evidence 
a  certain  exhibit  which  was  claimed  to  be  a 
daplicate  of  the  bill  of  goods  sold  to  the 
defendant,  and  which  had  printed  on  it  cer- 
tain restrictions,  namely,  "No  claims'  allowed 
unless  made  within  five  days  from  receipt  of 
goods."  This  exhibit  was  dated  February 
29, 1908,  and  it  was  not  shown  that  the  print- 
ed matter  above  quoted  was  any  part  of  the 
contract  of  sale.  The  court  excluded  the  por- 
tion above  quoted,  and  we  think  properly, 
for  the  reason  that  the  restriction  printed 
upon  the  bill  of  goods  'made  and  delivered 
after  sale  was  not  binding  uiK>n  the  defend- 
ant Morehouse  v.  Comstock,  42  Wis.  626. 
We  think  no  prejudicial  error  was  commit- 
ted ;  therefore  the  judgment  of  the  court  be- 
low should  be  aftirmed. 

Judgment  is  affirmed.     . 

SIEBECKEH,  J.,  took  no  part  * 


ROBINSON  et  aL  v.  McGINNIS  et  al. 
(Supreme  Court  of  Wisconsin.    March  14,  1911.) 

Witnesses  (|  52*)  —  Cokpbtbnct  —  Husband 

AifD  Wife. 

One  of  the  spouses  may  be  a  witness  in  be- 
half of  a  codefendant  of  the  other  spouse,  when 
such  defendant  spouse  bag  only  a  representative 
or  a  nominal  interest  in  the  action,  though  said 
defendant  spouse  be  subject  to  costs  in  case  of 
defeat 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  i  121;  Dec.  Dig.  f  52.*] 

Appeal  from  Circuit  Court,  Waukesha 
County;  Martin  L.  Lneck,  Judge. 

Action  by  George  E.  Robinson,  executor, 
and  others  against  Mary  McQlnnis  and  an- 
other. Judgment  for  defendants.  Plaintiffs 
appeal.    Affirmed. 

Ceorge  B.  Robinson,  for  appellants.  John 
A.  Kelly,  for  respondents. 

TIMLIN,  J.  The  plaintiff,  executor  of 
Margaret  White,  deceased,  brought  this  ac- 
tion of  replevin  for  two  certificates  of  deposit 
issued  to  Margaret  White  in  her  lifetime,  and 
withheld  from  him  by  the  defendants  Mary 
McGinnis  and  Charles  McOlnnis.  No  rights 
of  creditors  of  the  estate  are  involved.  The 
defendant  Mary  answered,  claiming  owner- 
ship by  gift  from  Margaret  White,  and  the 


defendant  Charles  answered,  disclaiming  all 
title  or  interest,  and  asserting  that  he  held 
possession  only  as  agent  or  custodian  of  the 
defendant  Mary.  Agnes  McGinnis,  wife  of 
Charles,  was  under  objection  and  exception 
sworn  as  a  witness  on  the  part  of  defend- 
ants. If  she  was  a  competent  witness,  there 
is  testimony  snfllclent  to  support  the  finding 
that  Mary  McGinnis  had  title  by  gift  from 
Margaret  White,  and  the  judgment  must  be 
affirmed.  If  she  was  not  competent,  there  is 
no  sufficient  testimony  to  support  the  find- 
ing, and  Judgment  must  be  reversed. 

Two  lines  of  precedents  exist  in  this  state: 
One  to  the  effect  that  the  wife  of  a  defend- 
ant is  not  a  competent  witness  for  the  de- 
fense in  an  action  against  her  husband  and 
another  In  favor  of  the  latter  where  her 
testimony  is  of  such  a  nature  that  it  would 
aid  her  husband  as  well  as  his  codefendant 
Bartlett  v.  Clough,  94  Wis.  196,  201.  68  N. 
W.  876;  Stewart  v.  Stewart,  41  Wia  624; 
In  re  Valentine's  Will,  93  Wis.  46,  67  N.  W. 
12.  The'  other  is  where  one  of  the  spouses 
sues  or  defends  in  a  representative  capacity 
the  other  is  a  competent  witness  in  the  ac- 
tion. Gordon  v,  Sullivan,  116  Wis.  643,  93 
N.  W.  457,  and  case  cited.  Strictly  speak- 
ing, neither  of  these  precedents  covers  the 
instant  case,  but  In  this  case  the  defendants 
might  on  a  proper  showing  have  had  sepa- 
rate trials,  and  thus  the  testimony  of  the 
wife  of  Charles  might  have  been  made  avail- 
able to  Mary.  Section  2844,  St  1898;  U.  S. 
V.  Addatte,  6  Blatchf.  76,  Fed.  Cas.  No.  14,- 
422;  Woods  v.  State,  76  Ala.  35,  62  Am.  Rep. 
816;  State  v.  Rainsbarger,  71  Iowa,  746,  31 
N.  W.  866;  Whitlow  v.  State,  74  Ga.  819. 
Or  if  the  plaintiff  had  brought  his  replevin 
against  Charles  McGinnis,  who  had  posses- 
sion of  the  property,  Charles  could  have  in- 
terpleaded the  plaintiff  with  Mary  under 
section  2610,  St  1898,  and  the  latter  could 
then  have  availed  herself  of  the  testimony 
of  Agnes.  The  plaintiff  ought  not  to  be  able 
to  prevent  this  by  merely  adding  Mary  as 
a  party  defendant  in  this  possessory  action. 
Ceremonies  of  procedure  should  not  obstruct 
justice,  and  what  might  have  been  done  in- 
directly through  either  of  the  foregoing  meth- 
ods should  not  result  in  reversal  of  the  judg- 
ment when  directly  done,  unless  some  para- 
mount rule  of  law  Is  transgressed  by  this 
direct  action.  These  ceremonies  seem  un- 
necessary in  a  case  like  the  present  where 
the  husband  has  no  substantial  Interest  in 
the  result  of  the  action  except  his  liability 
to  costs.  We  adopt  the  rule  that  one  of  the 
spouses  may  be  a  witness  in  behalf  of  a 
codefendant  of  the  other  spouse  when  such 
defendant  spouse  has  only  a  representative 
or  a  nominal  Interest  in  the  action,  even 
though  said  defendant  spouse  be  subject  to 
costs  in  case  of  defeat.  We  consider  the 
custodian  of  personal  property  who  is  made 
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defendant  in  replevin  with  hia  principal  the 
owner  of  ench  property  as  one  having  only 
a  nominal  interest. 
Judgment  afSrmed. 

SIEBECKER,  J.,  took  no  part 


SCHMIDT  V.  MERTBS. 

(Supreme  Court  of  Wisconsin.     March  14, 
1011.) 

1.  Partnebship   (§  315*)— DiasoLUTioN— Ac- 
counting— Resobt  to   Equity — Nbcessitt. 

Where  nothing  is  left  to  be  done  to  settle 
partnership  affairs  save  the  payment  of  an 
agreed  balance,  there  can  be  no  necessity  of  a 
resort  to  equity^  at  least  in  the  absence  of  in- 
solvency on  the  part  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  731;   Dec.  Dig.  i  315.  •] 

2.  Pabtnebship   (I  315*)— Dissolution— Ac- 
counting IN  Equity. 

Plaintiff  and  defendant  formed  a  partner- 
ship; defendant  putting  in  all  the  cash,  and 
plaintiff  agreeing  to  pay  defendant  a  certain 
amount  monthly  till  their  shares  were  equal. 
Some  two  years  later  they  agreed  to  dissolve; 
defendant  to  talie  the  business  on  paying  plain- 
tiff for  his  interest  what  it  was  shown  to  be 
on  an  accounting.  Defendant  toolt  possession, 
promising  that  the  settlement  should  be  made, 
and  the  assets  and  liabilities  were  determined; 
but  there  .was  a  dispute  as  to  what  the  respec- 
tive interests  of  the  parties  were.  Blrm  liabili- 
ties were  still  outstanding,  and  defendant  at- 
tempted to  mortgage  the  assets.  Held,  that 
plaintiff  was  entitled  to  come  into  equity  for 
an  accounting  and  a  receiver. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  731;    Dec  Dig.  {  313.»] 

Appeal  front  Circuit  Conrt  Wasbington 
County;  Martin  L.  Lueck,  Judge. 

Action  by  William  B.  Schmidt  against 
Nicholas  H.  Mertes.  From  an  order  overrul- 
ing a  demurrer  to  the  complaint  defendant 
appeals.    Affirmed. 

This  is  an  action  in  equity  to  wind  up  a 
partnership,  and  from  an  order  overruling  a 
general  demurrer  to  the  complaint  the  de- 
fendant appeals.  The  complaint  alleges,  in 
substance:  That  the  parties  formed  a  part- 
nership In  May,  1907,  for  the  purpose  of 
conducting  the  retail  drug  business  at  Hart- 
ford in  this  state;  the  plaintiff  contributing 
bis  experience  as  a  "practical  druggist,  and 
the  defendant  $2,500  in  cash,  and  the  plain- 
tiff agreeing  to  pay  defendant  $25  per  month 
until  the  amount  paid  should  equal  one-half 
of  defendant's  cash  contribution.  That  the 
partnership  business  was  opened  in  July, 
1907,  and  continued  in  operation  till  August, 
1909,  during  which  time  the  plaintiff  paid  to 
the  defendant  $400  on  the  agreement  last  re- 
ferred to.  That  Just  prior  to  August,  1909,  a 
dispute  arose  between  the  partners,  and'  it 
was  then  agreed  that  the  partnership  should 
be  dissolved,  that  an  Inventory  of  all  of  the 
assets  be  taken  "and  the  books  of  said  part- 
nership examined,  and  that  a  complete  ac- 
counting should  be  had  for  the  purpose  of  as- 


certaining the  Interest  of  each  partner  In 
said  business.  That  after  such  accounting 
the  defendant  should  pay  to  the  plaintiff 
what  bis  Interest  in  said  business  amounted 
to,  and  that  thereupon  the  defendant  should 
become  sole  proprietor  of  said  business." 
The  complaint  further  alleges  that  the  plain- 
tiff, relying  on  defendant's,  promise  to  make 
a  fair  settlement  of  the  partnership  affairs, 
gave  up  possession  of  the  partnership  assets 
to  the  defendant  who  still  retains  such  pos- 
session; that  an  inventory  of  assets  was  tak- 
en, the  books  and  accounts  examined  and  set- 
tled, a  list  of  partnership  liabilities  agreed 
on,  the  amounts  respectively  drawn  out  by 
the  partners  agreed  on,  and  it  was  found 
that  the  net  assets,  excluding  books  accounts 
of  about  $600,  was  $2,77C.G1 ;  that  after 
these  nlatters  had  been  agreed  on  a  dispute 
arose  between  the  parties  as  to  their  respec- 
tive interests  in  the  assets,  and  the  parties 
are  still  unable  to  agree  thereon;  that  de- 
fendant is  In  possession  of  all  the  partner- 
ship assets,  and  Is  conducting  the  business, 
receiving  the  full  benefit  of  the'good  will,  and 
wrongfully  claims  to  own  all  of  the  assets 
and  has  attempted  to  mortgage  the  same ; 
that  be  has  wrongfully  excluded  the  plnintur 
from  participation  in  the  business  and  from 
possession  of  the  assets,  although  plaintiCf 
has  demanded  that  he  be  allowed  to  partici- 
pate in  the  management,  control,  and  posses- 
sion of  the  property.  The  prayer  is  for  dis- 
solution of  the  partnership,  appointment  of 
a  receiver*  with  power  to  dispose  of  the  prop- 
erty, payment  of  the  partnership  debts  and 
costs,  and  division  of  the  remaining  assets 
between  the  parties  according  to  their  respec- 
tive interests. 

Sawyer  &  Sawyer,  for  appellant  Paul  A. 
Rix,  for  respondent 

WINSLOW,  0.  J.  (after  stating  the  facts 
as  above).  The  appellant  does  not  dispute 
the  general  principle  that  equity  is  the  prop- 
er forum  in  which  to  close  up  partnership 
concerns,  settle  the  accounts  between  the 
partners,  dispose  of  the  property,  and  pay 
the  partnership  debts  through  the  arm  of  a 
receiver,  and  divide  the  residuum  between 
the  partners;  but  his  contention  is  in  sub- 
stance that  under  the  allegations  of  the  pres- 
ent complaint  it  appears  that  the  partnership 
affairs  have  been  settled  by  agreement  of  the 
parties,  and  that  nothing  remains  save  the 
payment  of  the  amount  which  the  defend- 
ant has  agreed  to  pay  the  plaintiff  for  bis 
share  In  the  business.  Were  his  premises 
correct  it  seems  that  the  conclusion  would 
follow  that  the  remedy  at  law  by  action  to 
recover  the  agreed  balance  would  be  ade- 
quate and  exclusive.  Where  nothing  Is  left 
to  be  done  save  the  payment  of  an  agreed 
balance,  there  can  be  no  necessity  of  a  resort 
to  equity,  at  least  in  the  absence  of  Insol- 
vency on  the  part  of  the  defendant    Edwards 
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▼.  Remington,  61  Wis.  336,  8  N.  W.  193; 
Gauger  v.  Pautz,  45  Wis.  449. 

That,  however,  is  not  the  situation  present- 
ed by  the  complaint.  True  the  parties  agreed 
to  dissolve,  and  have  agreed  upon  an  Inven- 
tory of  assets  and  upon  the  amounts  they 
have  resi)ectlvely  drawn  from  the  business; 
but  here  they  part  company.  They  cannot 
agree  as  to  their  respective  Interests  In  the 
residuum  of  assets.  Now  the  agreement  of 
dissolution,  as  alleged  In  the  complaint,  was. 
In  substance,  that  after  the  accounting  the 
Interest  of  each  partner  should  be  ascertain- 
ed, and  the  defendant  should  pay  to  the 
plaintiff  what  his  Interest  amounted  to  (1.  e., 
the  Interest  thus  ascertained),  and  thereupon 
the  defendant  should  become  sole  proprietor 
of  the  business,  and  the  plaintiff  should  step 
out.  There  was  to  be  no  dissolution  nor  re- 
linquishment of  plaintiff's  rights  as  a  part- 
ner until  this  payment.  True  the  defend- 
ant took  possession  of  the  property  with 
plaintlfTs  consent,  but  only  upon  the  prom- 
ise that  the  settlement  should  be  made.  So 
we  have  a  case  of  an  agreement  to  dissolve 
in  the  future  contingent  upon  an  accounting 
and  settlement  which  the  parties  are  unable 
to  complete  on  account  of  divergent  views  as 
to  their  respective  interests,  and,  while  the 
defendant  has  been  placed  in  i>os.eesslon  of 
the  firm  assets,  it  appears  that  the  posses- 
sion was  surrendered  upon  the  promise  that 
the  settlement  should  be  made.  In  addition 
to  this,  it  fairly  appears  from  the  complaint 
by  Inference  that  there  are  firm  liabilities 
still  unpaid,  and  that  the  defendant  has  at- 
tempted to  mortgage  the  partnership  proper- 
ty as  his  own. 

All  these  considerations  differentiate  the 
case  very  materially  from  a  case  where  all 
that  remains  to  be  done  is  for  one  partner  to 
pay  the  other  an  agreed  balance.  We  con- 
clude that  the  demurrer  to  the  complaint  was 
properly  overruled. 

Order  affirmed. 

SIEBECKER,  J.,  took  no  part 


DENOYER  V.  FIRST  NAT.  ACCIDENT  CO. 

(Supreme  -Court  of  Wisconsin.     March  14, 
1911.) 

'  1.   INSTTRARCE   ({   296*)— ACCIDENT   INSCRANCE 

— Falsx  Repbesentations. 

An  accident  Insurance  policy  contained  a 
stipulation  that  "fraud,  misstatement,  or  con- 
cealment of  any  fact  in  the  application  for  this 
inaurance  or  for  an^  claim  made  under  this 
policy  shall  render  this  contract  void."  The  ap- 
plicant for  the  policy  represented  himself  to  be 
a  miller,  and  at,  about,  or  after  the  time  of 
making  application  for  the  policy  he  attached 
to  his  flour  mill  a  circular  saw  for  cutting  logs 
into  lumber.  Held  that,  although  operating  a 
circular  saw  was  a  prohibited  occupation  with 
the  insurance  company,  the  applicant  made  no 
false  representations  as  to  his  occupation. 

[Ed.   Note. — For  other  cases,   sec   Insurance, 
Cent.  Dig.  I  674;   Dec.  Dig.  {  296.  •] 


2.  FBAtJD   (I   58*)— SUFFICIENCT   OF  EVIDENCE. 

Fraud  cannot  be  inferred  from  ambiguous 
evidence,  but  must  be  proved  with  some  degree 
of  certainty. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  55-59;    Dec.  Dig.  i  58.*] 

3.  Insubanoe  (5  152*)  — Policy  —  Modifica- 
tion BY  Extrinsic  Evidence. 

Instructions  to  agents  and  solicitors  of  an 
accident  insurance  company  rendering  the  oper- 
ation of  a  circular  saw  a  prohibited  risk  are  not 
admissible  to  modify  an  accident  policy  held  by 
one  to  whom  notice  of  the  prohibition  was  never 
given  in  any  way. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  312;  Dec.  Dig.  t  152.*] 

4.  Insubance  (§  646*)— Accident  Insurance 
—Action— Burden  of  Proof. 

In  an  action  on  an  accident  insurance  pol- 
icy, the  burden  was  on  the  insurer  to  establish  a 
forfeiture  or  exception  relied  on  to  rebut  the  lia- 
bility prima  facie  made  by  the  covenants  of  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1650-1658;  Dec.  Dig.  {  64a*] 

Appeal  from  Circuit  Court,  Rock  County ; 
George  Grimm,  Judge. 

Action  by  William  Denoyer  against  the 
First  National  Accident  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Among  references  cited  upon  the  part  of 
the  appellant  were  the  following:  Blumer 
V.  Phoenix  Ins.  Co.,  45  Wis.  622;  Baumgart  v. 
Modem  Woodmen  of  America,  85  Wis.  546, 
55  N.  W.  713;  Murphey  v.  Am.  Mat  A,  A., 
90  Wis.  206,  62  N.  W.  1057;  Loehr  v.  Su- 
preme Assembly,  etc.,  132  Wis.  436,  112  N. 
W.  441 ;  Mowatt  v.  Wilkinson,  110  Wis.  176, 
85  N.  W.  661 ;  Lee  v.  C,  St  P.  &  M.  Ry.  Co., 
101  Wis.  352,  77  N.  W.  714 ;  Davis  v.  Farm- 
Ington,  42  Wis.  425. 

Among  cases  cited  upon  the  part  of  the 
respondent  were  the  following :  Weidner  v. 
Standard  D.  &  A.  Co..  130  Wis.  10, 110  N.  W. 
246;  French  v.  Fidelity,  etc.,  Co..  135  Wis. 
23d,  115  N.  W.  809;  Kircher  v.  Milwaukee 
M.  &  M.  I.  Co.,  74  Wis.  470,  43  N.  W.  487,  5 
L.  R.  A.  779;  I/)rd  v.  Am.  Mut  A  A.,  89 
Wis.  19,  61  N.  W.  203,  26  L.  R.  A.  741,  46  Am. 
St  Rep.  815 ;  Lathers  v.  Mut  F.  I.  Co.,  135 
Wis.  431,  116  N.  W.  1,  22  L.  R.  A.  (N.  S.) 
848 ;  Straker  v.  Phenix  I.  Co.,  101  Wis.  413, 
77  N.  W.  752 ;  Stevens  v.  Modem  Woodmen, 
etc.,  127  Wis.  606,  107  N.  W.  8;  Schmidt  v. 
Am.  Mut  A.  A,  96  Wis.  304,  71  N.  W.  601 ; 
Fox  V.  Masons  F.  A  A.,  96  Wis.  390,  71  N. 
W.  363 ;  Comstock  v.  F.  A.  A.,  116  Wis.  382, 
93  N.  W.  22 ;  John  O'Brien  L.  Co.  v.  Wilkin- 
son, 123  Wis.  272,  101  N.  W.  1050;  Hewitt 
V.  John  Week  L.  Co.,  77  Wis.  548.  46  N.  W. 
822 ;  Cannon  v.  Home  Ins.  Co.,  53  Wis.  585, 
11  N.  W.  11;  Best  V.  Slnz,  73  Wis.  243,  41 
N.  W.  169;  Hall  r.  Am.  M.  A.  A.,  86  Wis. 
518,  57  N.  W.  366;  Adams  v.  Rodman,  102 
Wis.  456,  78  N.  W.  588,  759 ;  Goldman  v.  Fi- 
delity &  D.  Co.,  125  Wis.  390,  104  N.  W.  80; 
Newton  V.  Theresa  Village  M.  F.  I.  Co.,  125 
Wis.  289,  104  N.  W.  107;    Maxon  ▼.  Gates, 
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13C  WlB.  270,  lie  N.  W.  758;    Ferguson  T. 
Truax,  136  Wla.  637,  118  N.  W.  251. 

Kelly  ft  Manson,  for  appellant  Jeffris, 
Mouat,  Smith  ft  Avery,  for  respondent. 

TIMLIN,  J.  There  was  a  recovery  of  $480 
on  a  policy  of  accident  Insurance,  whereby 
the  appellant  insured  the  respondent  In  the 
sum  of  $40  per  month  against  nonfatal  acci- 
dental injuries  which  solely  and  independ- 
ently of  all  other  causes  should  immediate- 
ly and  totally  disable  the  insured  and  pre- 
vent him  from  attending  to  any  of  the  duties 
pertaining  to  his  occupation  for  a  period  of 
continued  disability  not  to  exceed  52  consecu- 
tive weeks  for  any  one  Injury.  Conditions 
incorporated  Into  the  policy  by  express  ref- 
erence were  the  following:  "Fraud,  misstate- 
ment or  concealment  of  any  fact  In  the  ap- 
plication for  this  insurance,  or  for  any  claim 
made  under  this  policy  shall  render  this 
contract  void."  "If  the  insured  shall  be  in- 
jured while  exposed  to  hazard  greater  than 
his  occupation  as  classed  by  the  company, 
its  liability  shall  be  only  for  such  amount  as 
is  provided  for  the  more  hazardous  class." 
No  other  conditions  or  forfeitures  are  pro- 
vided. One  defense  was  that  in  his  applica- 
tion for  this  policy  the  respondent  stated 
that  he  was  by  occupation  a  miller,  but 
fraudulently  misstated  and  concealed  the  fact 
that  he  owned  and  operated  a  sawmill  equip- 
ped with  a  circular  saw  for  cutting  logs  in- 
to lumber,  and  personally  operated  said  saws 
and  the  cutting  of  logs  therewith,  and  while 
so  doing  received  the  injury  in  question ;  an- 
other that  operating  a  circular  saw  was  an 
occupation  classed  by  the  defendant  as  a 
prohibited  risk,  and  persons  engaged  there- 
in were  not  insurable  by  the  defendant 

The  evidence  was  that  at  the  time  of  mak- 
ing the  application  Denoyer  was  operating  a 
flour  mill  and  got  his  sawmill  attachment  at 
or  about  or  after  that  time.  He  therefore 
made  no  false  representations.  Fraud  must 
be  proven  with  some  degree  of  certainty,  and 
cannot  be  inferred  or  presumed  from  ambig- 
uous evidence.  There  is  nothing  in  the  pol- 
icy which  avoids  the  policy  after  its  issue 
merely  because  the  assured  changed  his  oc- 
cupation, and  there  is  no  covenant  or  condi- 
tion therein  that  he  shall  continue  in  the  oc- 
cupation in  which  be  was  engaged  at  the 
time  the  policy  issued.  On  the  contrary,  the 
policy  itself  recognizes  the  right  of  the  as- 
sured to  make  some  change  with  the  effect 
only  of  decreasing  his  indemnity.  There  is 
a  clear  recognition  of  the  liability  of  the 
company  to  respond  In  damages  for  loss  of 
time  resulting  from  injuries  sustained  ny 
the  assured  while  acting  outside  of  the  given 
occupation.  The  appellant  meets  this  by  say- 
ing that  the  occupation  of  operating  a  cir- 
cular saw  was  not  merely  one  of  greater  haz- 
ard but  an  entirely  prohibited  risk.    This  de- 


fense Is  unavailable  because  this  covenant  or 
condition  does  not  appear  In  the  application 
policy  or  any  other  paper  to  have  been 
brought  to  the  attention  of  the  assured.  The 
book  of  Instmctions  to  agents  which  It  is 
claimed  classifies  risks  and  prohibits  insur- 
ance on  one  engaged  in  operating  a  circular 
saw  is  not  made  a  part  of  the  bill  of  excep- 
tions, and  there  Is  no  competent  evidence 
before  us  to  show  that  there  is  any  such  reg- 
ulation. The  defendant  is  not  a  corporation, 
has  no  by-laws.  The  instructions  to  agents 
or  the  manual  is  a  book  gotten  up  by  the 
president  of  the  unincorporated  defendant 
for  the  guidance  of  his  solicitors  and  agents, 
and  is  not  competent  evidence  as  against  the 
plaintiff  to  change  or  modi^  the  construction 
which  Ills  written  contract  would  otherwise 
bear.  The  defense  of  fraud  having  failed  for 
lack  of  evidence,  and  the  fair  construction  of 
the  written  contract  being  tliat,  if  one  steps 
aside  from  his  given  occupation  and  is  in- 
jured, he  may  nevertheless  recover  some- 
thing, the  plaintiff  Is  entitled  to  recover.  The 
burden  was  on  the  defendant  to  establish  a 
forfeiture  or  an  exception  which  would  take 
the  case  out  of  the  broad  covenant  for  lia- 
bility first  found  in  the  policy.  Cronkhite  ▼. 
Travelers'  Ins.  Co.,  75  Wis.  116,  43  N.  W. 
731,  17  Am.  St  Rep.  184,  40  L.  R.  A.  US, 
note. 

In  order  to  reduce  this  recovery,  the  de- 
fendant must  show  by  some  stipulation  or 
agreement  that  plaintiff  was  entitled  to  a 
less  sum  than  that  awarded  by  the  Jury. 
The  evidence  Is  silent  on  this  subject 

Judgment  affirmed. 

SIEBECEER,  J.,  took  no  part 


MINAHAN  V.  MINAHAN. 
(Supreme  Court  of  Wisconsin.    March  14, 1911.) 

1.  CO0BTB  (5  88*)— Pbecedents— Aliiiont. 

In  a  divorce  action,  what  is  a  fair  division 
of  property  depends  largelr  upon  the  facts  in 
each  individual  case,  and  former  precedents  are 
valuable  imides  only  when  tbey  rest  on  facts 
substantially  similar  to  those  under  considera- 
tion. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i!  311,  312;    Dec.  Dig.  $  89.*] 

2.  DivoBCB  (S  240*)— AtlMOWT— AMOtmr. 

An  award  to  a  wife  on  absolute  divorce  of 
$23,000  and  all  the  household  furniture,  with 
$30  a  month  for  the  support  of  the  two  children 
of  the  parties,  and  with  the  sum  of  over  $1,900 
for  unpaid  temporary  alimony  and  for  the 
wife's  coats  and  expenses  in  the  suit,  held  prop- 
er under  the  evidence  as  to  the  husband's  cir- 
cumstances. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  Si  675-673;   Dec  Dig.  f  24a*] 

3.  DivoROT  (5  286*)— Division  or  Pbopebtt— 

Review. 

In  a  divorce  action,  the  trial  court  Is  charg- 
ed with  the  duty  of  exercising  proper  judicial 
discretion  in  making  a  division  ol  property,  and 
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its  decision  will  not  be  disturbed  unless  it  is 
manifestly  unjust. 

[EJd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  U  769,  770 ;   Dec.  Dig.  S  286.»] 

Appeal  from  Circuit  Court,  Brown  Oonnty; 
W.  D.  Tarrant  Judge. 

Action  of  divorce  by  John  B.  Minahan 
against  Mollie  B.  Minahan.  From  a  finding 
tor  defendant,  both  parties  appeal.    AfiSrmed. 

The  plaintiff  and  defendant  were  married 
in  November,  1899.  In  October,  1909,  the 
plaintiff  commenced  an  action  for  divorce  on 
the  ground  of  cruel  and  Inhuman  treatment 
The  defendant  counterclalmed,  alleging  cruel 
and  Inhuman  treatment  and  asking  for  a 
separate  maintenance.  Thereafter  the  par- 
ties entered  into  a  stipulation,  whereby  It 
was  provided  that  the  plaintiff  should  with- 
draw his  complaint  and  also  his  reply  to 
defendant's  counterclaim,  and  that  plaintiff 
upon  the  trial  should  make  no  attempt  to 
prove  the  allegations  contained  In  either  said 
complaint  or  reply,  and  that,  If  upon  the 
proof  offered  by  the  defendant  under  the  al- 
legations of  the  said  counterclaim  the  court 
was  of  the  opinion  that  the  defendant  was 
entitled  to  a  divorce,  the  defendant  should 
ask  for  an  absolute  divorce,  and  that,  If  such 
divorce  were  granted,  the  defendant  should 
be  awarded  the  care,  custody,  and  education 
of  the  two  children  of  the  parties,  subject  to 
certain  conditions  reserving  to  the  plaintiff 
the  right  to  see  and  visit  the  children  at 
such  times  as  might  be  deemed  reasonable 
by  the  court,  and  providing,  further,  for  the 
religious  education  of  such  children  and  their 
medical  care  and  attention  by  the  plaintiff. 
It  was  further  provided  that  except  as  to 
the  Issues  and  things  stipulated  and  agreed 
the  questions  and  Issues  involved  should  re- 
main open  for  litigation  upon  the  trial,  and 
thnt  the  stipulation  should  be  of  no  force  or 
effect  unless  an  absolute  divorce  were  grant- 
ed. The  court  found  that  the  defendant  was 
entitied  to  a  Judgment  for  divorce  on  her 
counterclaim;  also,  that  plaintiff  was  rea- 
sonably worth  the  sum  of  $100,000  over  and 
above  his  debts  and  liabilities,  and  that,  in 
addition  thereto,  his  reasonable  Income  from 
his  profession  was  $8,000,  and,  further,  that 
the  plaintiff's  personal  debts  amounted  to 
$55,500,  and  Ihat  the  Indebtedness  of  the 
Minahan  Building  Company  amounted  to 
$35,000.  It  appeared  from  the  testimony  that 
the  Minahan  Building  Company  was  a  cor- 
poration having  a  capital  stock  of  $150,000, 
and  that  the  plaintiff  was  the  owner  and 
holder  of  stock  in  such  corporation  to  the 
amount  of  $137,000.  The  Judgment  awarded 
the  care  and  custody  of  the  two  children  of 
the  parties  to  the  defendant  and  also  the 
sum  of  $30  per  month  for  their  support  and 
maintenance,  and  contained  various  provi- 
sions relating  to  them.  It  further  recited 
that  of  the  temporary  alimony  awarded  to 
the  defendant  $750   remained  unpaid,   and 


that  the  defendant  Incurred  In  disbursements 
In  the  litigation  $343.75,  and  adjudged  that 
the  plaintiff  pay  said  sums  to  the  defend- 
ant, together  with  attorneys'  fees  amounting 
to  $1,000  in  the  aggregate,  $150  of  which 
amount  had  been  paid,  making  the  total  al- 
lowance on  account  of  unpaid  alimony,  dis- 
bursements, and  counsel  fees  provided  for  in 
the  Judgment  $1,943.75.  As  and  for  'a  final 
division  of  property  between  the  parties,  it 
was  adjudged  that  the  plaintiff  should  pay 
to  the  defendant  the  sum  of  $23,000,  $8,0DO 
of  which  was  to  be  paid  within  30  days  from 
the  date  of  the  entry  of  the  Judgment  and 
$5,000  yearly  thereafter  with  interest  at  5 
per  cent  The  defendant  was  likewise  award- 
ed all  of  the  household  furniture  and  fur- 
nishings, with  the  exception  of  some  desig- 
nated articles  which  it  was  adjudged  the 
plaintiff  should  retain.  Tlie  Judgment  was 
made  a  Hen  on  all  of  the  property  of  the 
defendant  Both  parties  appeal  from  the 
judgment 

Minahan  ft  Minahan  and  Henry  J.  KiUllea, 
for  plaintiff.  Martin,  Martin  &  Martin,  for 
defendant 

BARNB)S,  J.  (after  stating  the  facts  as 
above).  On  the  defendant's  appeal  it  Is  vig- 
orously contended  that  the  court  erred  in  not 
finding  that  the  plaintiff  was  worth  at  least 
$125,000,  at  the  time  of  the  trial,  and  in  re- 
fusing to  find  that  his  net  Income  from  his 
practice  as  a  physician  and  surgeon  and  from 
other  sources  amounted  to  $18,000  per  year, 
and  that  the  award  made  to  the  defendant 
was  grossly  Inadequate,  even  if  the  findings 
made  by  the  trial  court  as  to  the  net  worth 
of  the  plaintiff  and  as  to  bis  income  from  his 
profession  had  sufficient  support  in  the  testi- 
mony. On  the  part  of  the  plaintiff,  it  is 
urged  with  scarcely  less  strenuoslty  that  the 
court  was  In  error  in  finding  that  the  plain- 
tiff was  worth  to  exceed  the  sum  of  $51,000, 
and  in  awarding  to  the  defendant  so  large 
a  share  of  the  plaintiff's  estate  as  was  given 
to  her.  The  controversy  seems  to  have  en- 
gendered more  than  the  usual  amount  of 
feeling  and  bitterness  found  in  such  cases, 
and  the  zeal  displayed  in  presenting  the 
case  indicated  that  such  feeling  bad  ex- 
tended to  some  extent  to  the  attorneys  in 
the  case  as  well  as  to  the  litigants.  In  view 
of  the  conclusion  arrived  at  It  is  not  the 
custom  of  this  court  to  make  a  critical  anal- 
ysis of  the  testimony  or  even  an  elaborate 
recital  of  It 

The  plaintiff  testified  that  when  he  was 
married  In  1889,  he  was  worth  from  $112,000 
to  $120,000,  the  greater  portion  of  which  was 
invested  in  interest  bearing  securities  which 
brought  him  an  income  of  about  $5,000  a 
year.  His  income  from  his  practice  was  a 
matter  of  dispute,  but  concededly  amounted 
to  $8,000  a  year.    Assuming  that  his  stock  in 
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the  Mlnahan  Building  Company  was  worth 
par  at  the  time  of  the  trial,  the  evidence  of 
the  plaintiff  tended  to  show  that  his  net 
worth  In  1010  did  not  vary  much  from  what 
It  was  11  years  before,  and  this  the  defend- 
ant contends  must  be  untrue  because  the 
plaintiff  met  with  no  serious  losses  in  the 
meantime,  and  wholly  failed  to  account  for 
an  annual  outlay  for  living  and  other  ex- 
penses more  than  sufficient  to  use  up  his  in- 
come. Because  of  such  failure,  it  is  urged 
that  plalntift  did  not  make  a  full  disclosure 
of  his  property.  The  court  did  not  make  any 
specific  findings  by  which  we  are  advised  as 
to  just  how  the  net  worth  of  the  plaintiff 
was  arrived  at.  The  Mlnahan  Building  Com- 
pany was  incorporated  in  1906,  and  was  em- 
powered by  Its  articles  of  incorporation  to 
deal  in  real  estate,  to  erect  and  rent  build- 
ings, and  to  furnish  and  sell  light,  heat,  and 
water.  It  secured  a  franchise  from  the  city 
of  Green  Bay  to  furnish  electricity,  water, 
and  air  in  an  area  covering  about  15  blocks. 
Litigation  is  now  pending  in  which  the  va- 
lidity of  this  franchise  is  attacked.  It  pur- 
chased a  building  site  well  located  for  $24,- 

000,  and  during  1907  and  1908  erected  there- 
on a  modem  six-story  office  and  store  build- 
ing of  concrete  reinforced  with  steel.  The 
entire  cost  of  the  building  and  site  and  light- 
ing plant,  as  shown  by  the  books  of  the  cor- 
poration, was  $186,975.88,  and  there  is  some 
evidence  tending  to  show  that  some  moneys 
were  advanced  before  the  books  of  the  cor- 
poration were  opened,  and  which  are  not  en- 
tered on  such  books.  The  lighting  plant  was 
located  in  the  basement  of  the  building,  and 
the  investment  therein  and  in  erecting  poles 
and  stringing  wires  and  doing  such  other 
things  as  might  be  necessary  to  render  the 
plant  serviceable  was  about  $47,000.  The 
building  appears  to  have  been  ready  for  oc- 
<'upancy  about  July  1,  1908.  Sixty-seven  per 
cent  of  its  space  was  occupied  at  the  time 
of  the  trial  and  the  electric  plant  was  used  to 
the  extent  of  about  one-third  of  its  capacity. 
For  the  22  months  from  July  1,  1908,  to  May 

1,  1910,  the  income  from  the  building  and 
the  lighting  plant  exceeded  the  operating  ex- 
penses by  approximately  $4,000.  The  testi- 
mony shows  that  a  systematic  attempt  had 
been  made  to  secure  tenants,  and  that  the 
prosi)ects  of  renting  any  considerable  part  of 
the  vacant  space  in  the  near  future  are  not 
very  encouraging. 

It  is  apparent  from  the  foregoing  that  the 
value  of  the  plaintiff's  stock  in  the  Mlnahan 
Building  Company  is  to  a  large  extent  a  mat- 
ter of  speculation.  Whether  such  a  building 
in  a  city  the  size  of  Green  Bay  will  soon  be- 
come a  paying  investment  is  problematical. 
To  make  the  venture  a  paying  one,  it  is  not 
only  necessary  to  secure  tenants,  but  also  to 
secure  rentals  commensurate  with  the  cost 
of  the  space  leased,  and  it  is  somewhat  sig- 
nificant that,  after  the  lapse  of  nearly  two 
years,  about  one-third  of  the  building  re- 
mains vacant    Reasonable  minds  might  dif- 


fer materially  as  to  the  value  of  the  stock  in 
this  corporation  at  the  time  of  the  trial.  If 
we  agreed  with  defendant's  counsel  that  the 
professional  income  of  the  plaintiff  since 
1899  was  larger  than  he  admitted  and  that 
bis  expenses  were  less  than  he  claimed,  we 
would  still  be  unable  to  reach  the  conclu- 
sion tliat  the  finding  of  the  trial  court  should 
be  set  aside.  We  think  in  any  view  of  the 
case  the  amount  found  by  the  trial  court  is 
high  enough,  and  that  the  finding  should  not 
be  disturbed  on  the  appeal  of  either  party. 
No  direct  testimony  was  offered  as  to  the  val- 
ue of  this  stock.  If  there  had  been,  it  la  not 
unlikely  that  honest  witnesses  would  be  wide 
apart  on  the  subject  The  facts  from  which 
a  witness  would  naturally  draw  a  conclusion 
were  before  the  court  and  were  no  doubt 
considered  by  it  and  we  think  the  court 
drew  a  very  fair  conclusion  from  the  whole 
evidence. 

The  finding  of  the  court  that  the  profes- 
sional income  of  the  plaintiff  was  $8,000  per 
year  at  the  time  of  the  trial  has  ample  sup- 
port in  the  testimony,  and  should  not  be  dis- 
turbed. 

It  is  next  urged  by  the  defendant  that  the 
trial  court  has  found  on  sufficient  evidence 
that  the  plaintiff  habitually  treated  his  wife 
in  a  cruel  and  inhuman  manner  during  their 
married  life,  that  the  court  has  found  her 
blameless,  and  that  in  view  of  these  facts, 
and  of  the  further  fact  that  the  plaiutitTs 
earning  capacity  is  large,  the  division  of 
property  made  was  manifestly  unfair  and 
unjust  to  the  defendant  In  this  connection, 
it  is  argued  that  the  wife  was  equitably  en- 
titled to  one-half  of  the  husband's  property, 
and  that  in  no  event  should  the  award  have 
been  less  than  one-third,  and  a  number  of 
cases  are  cited  In  support  of  such  a  division. 
What  is  a  fair  division  of  property  depends 
largely  on  the  facts  of  each  individual  case. 
Former  precedents  are  valuable  guides  when 
they  rest  on  facts  substantially  similar  to 
those  existing  in  the  case  under  considera- 
tion, but  it  seldom  happens  that  a  similarity 
in  material  facts  is  met  with.  It  appears  In 
the  instant  case  that  the  plaintiff  has  to  ex- 
ceed $137,000  invested  in  the  Mlnahan  Build- 
ing Company,  which,  at  the  present  time  at 
least  is  bringing  in  but  a  very  small  income. 
The  court  found,  and  the  finding  has  ample 
support  in  the  testimony,  that  the  personal 
indebtedness  of  the  plaintiff  amounted  to 
$55,500,  and  that  the  indebtedness  of  the 
building  company  amounted  to  about  $35,- 
000.  The  plaintifTs  share  of  this  indebted- 
ness would  be  substantially  $32,000,  and  the 
interest  on  these  sums  would  amount  to  about 
$5,000  per  annum.  The  plainUff  is  carrying 
life  insurance  upon  which  the  annual  premi- 
ums amount  to  $2,970,  and  he  must  either 
continue  to  pay  these  premiums  for  a  con- 
siderable period  of  time  or  suffer  any  loss 
that  may  result  from  permitting  the  policies 
to  lapse.  His  life  insurance  and  nearly  all 
of  his  stock  in  the  building  company  an 
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pledged  as  collateral  security  for  the  pay- 
ment of  his  indebtedness,  and  his  homestead 
Is  mortgaged.  Som«  of  hla  creditors  are  In- 
sisting on  their  loans  being  paid.  If  he  has 
made  a  true  disclosure  of  the  property  which 
he  owns,  nearly  everything  which  he  has  Is 
hypothecated  to  secure  his  creditors.  It  is 
true  that  his  equity  in  this  property  amounts 
to  a  large  sum,  but  it  Is  none  the  less  true 
that  the  circumstances  of  the  plaintiff  are 
very  different  from  what  they  would  be  were 
be  possessed  of  convertible  property  of  the 
value  of  $100,000  without  any  Indebtedness. 
A  man  owning  property  of  the  value  of  $187,- 
000,  with  an  Indebtedness  of  $S7,000,  is  by  no 
means  as  well  off  as  a  man  worth  $100,000 
with  no  Indebtedness,  particularly  where  It 
is  apparent  that  the  property  is  not  present- 
ly productive  of  much  income,  and  where  It 
is  a  matter  of  conjecture  when  it  will  be. 
It  further  appears  from  the  testimony  on 
both  sides  that  the  plaintiff  has  arterial 
sclerosis,  an  incurable  disease,  which,  in  a 
measure,  prevents  him  from  performing  dan- 
gerous or  delicate  operations,  and  which  may 
very  materially  affect  his  future  earning  ca- 
pacity, particularly  if  his  present  business 
partnership  were  terminated.  It  likewise  ap- 
pears that  plaintiff  amassed  his  fortune  be- 
fore his  marriage  with  the  defendant,  and 
that  she  has  an  independent  fortune  of  her 
own  amounting  to  $12,000.  In  addition  to 
the  $23,00u  awarded  to  the  defendant,  she  re- 
ceives practically  all  of  the  household  fur- 
niture and  contents,  the  value  of  which  Is 
not  found,  and  the  plaintiff  Is  required  to  pay 
the  defendant  $1,943.75  for  attorneys'  fees, 
costs  of  suit,  and  arrearage  in  alimony.  To 
require  the  payment  of  any  larger  sum  might 
well  result  in  compelling  the  plaintiff  to  sac- 
rifice his  property.  Tlie  trial  court  was 
charged  with  the  duty  of  exercising  proper 
judicial  discretion  in  making  a  division  of 
property,  and  its  decision  will  not  be  dis- 
turbed, unless  it  is  manifestly  unjust.  Hoop- 
er ▼.  Hooper,  102  Wis.  598,  600,  78  N.  W.  753, 
44  L.  R.  A.  725.  In  our  opinion  {hat  discre- 
tion was  wisely  exercised  In  the  case  before 
us.  We  are  not  unmindful  of  the  plea  of 
the  plaintifTs  counsel  that  the  award  is  un- 
just and  excessive,  and  will  work  undue 
hardship  upon  his  client  Plaintiff  may  be 
placed  in  an  embarrassing  situation  by  the 
judgment  in  the  case,  but,  as  far  as  the  rec- 
ord discloses,  he  alone  is  responsible  for  the 
position  in  which  he  finds  himself,  and  we 
are  unable  to  reach  the  conclusion  that  the 
award  Is  excessive.  The  defendant  lived  with 
plaintiff  for  nearly  10  years.  During  this 
time  she  bore  him  two  children  and  acted  the 
part  of  a  faithful  wife,  and  during  nearly  all 
of  the  time  she  was  subjected  to  cruelties 
and  indignities  at  his  hands  which  stopped 
short  of  physical  violence,  but  which  were 
better  calculated  to  hurt  and  to  wound  than 
the  Moiirge  or  the  knout.    What  the  record 


might  disclose  had  the  plaintiff  elected  to  de- 
fend his  wife's  cause  of  action  on  the  merits 
does  not  concern  us.  He  permitted  the  rec- 
ord to  l>e  made  up,  and  we  must  assume  It  to 
be  a  verity  and  the  plaintiff  must  abide  by  it 
The  judgment  appealed  from  is  affirmed  on 
both  appeals. 

8IEBECKBR,  J.,  took  no  part 


WAI/TEUMAN  v.  VILLAGE  OF  NOB- 

WALK.t 

(Supreme  Court  of  Wisconsin.     Jan.  31,  1911.) 

1.  MUNICIPAI,  COSPOBATIONB  (J  663*)— VIL- 
LAGE Streets— Rights  or  Abcttiro  Owh- 
KSB— Alienation. 

A  person  is  not  precluded  by  any  law  or 
by  public  policy  from  Belling  or  giving  away 
his  mere  private  property  right  to  the  use  of 
his  premises  within  tne  boundary  of  a  street. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  C63.*J 

2.  Easeuents  (i  21*)— Tbanbfeb  of  Servient 
Estate— Successor  in  Title. 

A  landowner  can  frrant  to  another  the  right 
to  make  some  use  of  his  land,  so  as  to  bind  ois 
successor  in  title. 

[E^.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {  69;   Dec.  Dig.  {  21.*] 

3.  Vendor  and  PuRCHAaEB  (§  228*)  — Bona 
Fide  Pubchasebs— Effect  of  Notice. 

Where  an  owner  of  land,  when  a  privilege 
was  given  to  a  village  to  construct  a  building 
for  municipal  purposes  in  the  street  in  front 
of  certain  lots,  declared  in  the  instrument  that 
it  was  in  behalf  of  himself,  his  heirs,  executors, 
and  assigns,  the  instrument  is  binding  on  a  sub- 
sequent purchaser  with  full  knowledge  of  the 
situation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  495-501 ;  Dec.  Dig.  { 
228.*] 

4.  Contracts  (5  48*)— Sealed  Instbuments— 
Consideration- Presumption. 

An  instrument  formally  executed  under  seal 
imports  a  consideration  sufficient  to  support  it 
[Ed.  Note.— For  other  cases,  see   Contracts, 
Cent  Dig.  S  406;  Dec.  Dig.  {  48.*] 

5.  Licenses  (|  58*)- Real  Pbopertt— Revo- 
cation. 

A  written  license  to  use  the  licensor's  land, 
after  having  been  acted  upon  by  the  licensee  so 
that  a  revocation  would  cause  him  loss,  is  ir- 
revocable. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  H  116-120;   Dec.  Dig.  {  58.*] 

6.  Easements  ({  12*)— Gbant— Constbuction. 

The  use  in  an  iDstmment  of  the  words  "re- 
mise, release  and  forever  discharge,"  etc.,  indi- 
cates an  intention  to  give  something  more  than 
a  mere  license,  to  grant  an  easement  in  the  land. 
[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §§  35-38,  41;   Dec  Dig.  {  12.*} 

7.  Estoppel  (J  14*)— Estoppel  bt  Deed. 

While  mere  acquiescence  in  the  creation  of 
an  obstruction  in  a  street  will  not  estop  an 
abutting  owner  from  suing  to  abate  it,  yet  the 
abutter  cannot  sue  for  injury  to  bis  private 
rights,  especially  in  equity,  where  the  obstruc- 
tion is  on  his  own  land,  and  was  erected  under 
a  license  or  grant  in  writing. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Dec.  Dig.  i  14.*] 

Siebecker  and  Timlin,  JJ.,  dissenting. 
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Appeal  from  Circnlt  Court,  Monroe  Coun- 
ty;   Chester  A.  Fowler,  Judge. 

Action  by  F.  W.  Walterman  against  the 
Village  of  Norwalk.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Action  for  a  mandatory  Injunction.  Tbe 
findings  of  fact  Indicate  tbe  issues  presented 
for  determination.  Tbe  substance  thereof 
is  as  follows:  In  1895.  Eugene  Sullivan 
owned  and  possessed  lots  7,  8,  9  and  10  of 
block  3  of  the  village  of  Norwalk.  Plaintiff 
acquired  title  thereto,  sometime  before  com- 
mencement of  this  action  and  ever  since  has 
continued  to  be  the  owner  thereof.  While 
Sullivan  owned  the  lots  tbe  viUnKe  board 
caused  a  building  to  be  constructed  for  mu- 
nicipal purposes  in  the  street  in  front  there- 
of. Plaintiff  was  then  a  member  of  the 
board  and  participated  in  the  proceedings 
in  respect  to  the  matter  and  consented  there- 
to. Before  constructing  the  building  the 
board  obtained  from  Sullivan  a  writing,  duly 
witnessed  and  excuted  under  seal,  but  not 
expressing  any  consideration,  releasing,  on 
behalf  of  himself  and  all  persons  who  might 
claim  under  him,  all  demands,  actions  or 
causes  of  action  which  might  result  from 
constructing  the  building  as  proposed.  The 
paper  was  executed  to  afford  the  Villaire  au- 
thority, as  regards  the  land  owned  by  Sulli- 
van, to  obstruct  the  street  by  placing  the 
building  thereon.  About  eleven  years  after 
tbe  building  was  constructed  the  village 
board  passed  a  resolution  to  remove  it  from 
the  street  Two  days  thereafter  it  rescinded 
the  resolution.  Some  time  thereafter  plain- 
tiff constructed  a  building  on  his  land. 
Plaintiff  demanded  removal  of  the  building 
from  the  street  and  it  was  refused.  There- 
after this  action  was  commenced.  Plaint'tf 
has  been  damaged  to  the  extent  of  $2  pet 
month  from  the  first  day  of  January,  IfWT, 
or  a  total  of  |72,  by  reason  of  defendant's 
conduct. 

Upon  such  facts  the  court  decided  that  the 
Instrument  given  by  plaintiff's  predecessor 
in  title  was  void  and  no  defense  to  tbe  ac- 
tion; that  plaintiff  was  not  estopped  by  the 
acts  of  such  predecessor,  nor  by  his  own  par- 
ticipation In  locating  tbe  building  in  the 
street  from  equitably  and  rightfully  demand- 
ing removal  of  the  same,  and  that  he  was 
entitled  to  Judgment  requiring  such  removal 
and  for  $72  damages  besides  taxable  coats. 
Judgment  was  entered  accordingly  in  such 
form  as  the  court  directed. 

Masters,  Graves  &  Masters  and  G.  W. 
Orares,  for  appellant.  R.  A.  Richards  and 
Daniel  H.  Grady,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  Assuming,  for  the  moment,  that  the 
person  under  whom  respondent  claims  title 
by  grant  or  license  In  writing,  privileged  re 
spondent  to  place  the  building  on  his  land 
within  the  boundaries  of  the  street,  and  that 


respondent  subsequently,  as  the  fact  is,  with 
full  knowledge  of  the  situation,  came  to  the 
ownership  of  the  premises,  it  is  very  dlftt- 
cnlt,  if  not  impossible,  to  perceive  any  effi- 
cient reason  why  the  surrender  of  the  mere 
private  right,  which  is  the  only  one  involved 
in  this  case,  is  not  binding  on  him.  We  knovr 
of  no  law,  written  or  unwritten,  nor  any  es- 
tablished public  policy  precluding  a  person 
from  selling  or  giving  away  his  mere  private 
property  right  to  the  use  of  his  premises  with- 
in tbe  boundaries  of  a  street  If  there  be  no 
incompetency  in  that  regard,  nor  Infirmity  in 
our  assumption,  it  seems  that  the  learned 
trial  court  erred  In  rendering  the  Judgment 
complained  of. 

In  view  of  th«  foregoing  we  turn  to  re- 
spondent's brief  and  argument  in  support  of 
tbe  Judgment  Tbe  greater  part  thereof,  as 
well  as  the  opinion  of  the  trial  court  we 
must  say,  has  little  or  nothing  to  do  with 
the  precise  question  involved;  that  of  wheth- 
er one  may  efficiently  part  with  his  men 
private  property  right  in  lands  as  an  abut- 
ting owner  on  a  street  including  the  right 
to  have  the  way  unobstructed.  We  will 
refer  briefly  to  the  salient  features  of  coun- 
1  sel's  logic.  Most  of  the  contentions,  as  will 
be  seen,  may  be  admitted  without  affecting 
tbe  final  result. 

It  Is  said  that  estoppel  cannot  operate  to 
evade  statutory  requirements.  There  is  no 
question  of  estoppel  vital  to  this  case. 

Again  it  is  suggested.  The  release  is  only 
binding  on  the  one  who  made  It  Why  not? 
If  one  can  grant  to  another  the  right  to 
make  some  use  of  his  land,  necessarily  he 
can  bind  his  successor  in  title  if  he  chooses 
to  and  executes  his  will  so  as  to  charge 
such  successor  with  notice  of  the  incum- 
brance. What  was  tbe  intent  In  this  caset 
There  can  be  no  doubt  about  that  The 
language  of  the  Instrument,  under  which  ap- 
pellant claims,  is  about  as  free  from  ambi- 
guity as  could  well  be.  The  owner  of  the 
land  at  the  time  the  privilege  In  question 
was  given  declared  in  the  instrument  ex- 
ecuted to  Chat  end  that  it  was  on  behnlf  of 
himself,  his  heirs,  executors  and  assigns. 
It  seems  too  clear  for  discussion  that  such 
language  includes  and  is  as  binding  on  re- 
spondent who  Is  admitted  to  have  bought 
with  a  full  knowledge  of  the  situation,  as 
on  the  person  who  signed  it 

One  who  buys  a  lot  abutting  on  a  street 
it  is  said.  Is  entitled  to  Judicial  remedies 
to  vindicate  his  private  right  to  have  the 
way  kept  open  and  unobstructed.  Certainly, 
ip  the  same  sense  that  one  is  entitled  to 
such  a  remedy  to  vindicate  any  violated 
remedial  property  right  But  if  a  person 
sees  fit  to  sell  or  give  away  such  right  and 
executes  his  purpose,  he  no  longer  possesses 
the  requisite  thing  for  the  remedy  to  act 
upon.  There  can  be  no  violated  right  orlg* 
inatlng  after  It  has  been  parted  with. 

Next  it  is  suggested  that  the  instrument 
under  which  appellant  claims  Is  not  binding 
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because  tbe  essential  of  consideration  la 
wanting.  There  are  at  least  two  efficient  dif- 
ficulties In  the  way  of  that  cutting  any  fig- 
ure. First,  the  Inatruinent  was  formally  ex- 
ecuted onder  seal,  and  that  Imports  a  con- 
sideration sufficient  to  support  it.  Second. 
A  written  license  by  one  to  another  prirl- 
leglng  the  latter  to  use  the  former's  land  for 
some  purpose,  after  having  been  acted  upon 
by  the  former  so  that  a  subsequent  loss 
•would  be  Inflicted  upon  him  by  its  withdraw- 
al, is  IrreToeable.  Mere  privileges  which  are 
revocable  after  having  been  acted  upon,  are. 
In  this  Jurisdiction,  confined  to  oral  licens- 
es. Thoemke  v.  Fiedler.  91  Wis.  386,  64 
S.  W.  1030;  Huber  v.  Stark,  124  Wis.  359, 
102  N.  W.  12,  109  Am.  St.  Rep.  937.  More- 
over, the  use  In  the  instrument  of  the  words, 
"remise,  release  and  forever  discharge,"  etc.. 
Indicates  pretty  clearly  an  intention  to  give 
something  more  than  a  mere  license;  to 
grant  an  easement  in  the  land.  Courts  else- 
where have,  so  far  as  language  would  rea- 
sonably i)ermlt,  construed,  instruments,  for- 
mally executed  under  seal  though  not  con- 
taining technical  words  of  grant,  as  having 
been  so  intended  when  necessary  to  effect 
the  manifest  purpose.  Adee  v.  Nassua  Elec- 
tric R.  Co.,  06  App.  Div.  629,  72  N.  T.  Supp. 
992.  The  drastic  rule  In  New  York  was 
thus  softened,  which  makes  any  mere  license 
by  a  landowner  to  another  to  enjoy  some 
privilege  to  use  his  premises,  whether  In 
writing  or  not,  revocable  at  pleasure. 

Next  It  is  said  an  agreement  respecting  the 
maintenance  of  a  public  nuisance  is  void. 
Granted,  but  this  action  concerns  private 
Tights  only. 

Next  it  is  contended  that  the  doctrine  of 
estoppel  is  not  applicable  to  public  rights. 
As  said  before,  the  doctrine  of  estoppel  is 
not  vital  to  this  case.  This  may  be  taken  as 
a  Bufflcient  answer  to  several  contentions 
on  the  subject  of  estoppel. 

Some  other  suggestions  are  made  In  the 
brief  on  the  part  of  respondent  which  do  not 
seem  to  call  for  more  than  passing  recog- 
nition. No  principle  is  Invoked  or  Judicial 
Illustration  of  any  principle  which,  when  ex- 
amlded.  impeaches  or  even  questions,  so  far 
as  we  can  see,  tbe  right  of  any  one  to  grant 
away  or  part  with  by  Irrevocable  license  or 
lease  his  mere  private  rights,  as  was  done 
in  this  case,  and  burden  his  property  so  that 
It  will  pass  thus  burdened  to  his  vendee  who 
takes  with  notice. 

The  learned  circuit  Judge  seems  to  have 
placed  great  reliance  on  authority  that  mere 
acquiescence  in  the  creation  of  an  obstruc- 
tion in  a  street  will  not  estop  an  abutting 
owner  from  successfully  invoking  the  court 
to  secure  an  abatement.  That  may  be,  and 
yet  the  abutter  have  no  private  right  of  ac- 
tion, especially  in  equity,  where  the  obstruc- 
tion Is  on  his  own  land  and  was  erected 
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under  a  license  or  grant  In  writing.  It 
seems  it  was  thought  that  the  principle  that 
one  cannot  make  a  binding  contract  as  to 
Judicial  proceedings  involving  the  public  as 
a  party  interested,  applies  in  plalntifTs  fa- 
vor. We  do  not  perceive  any  such  connec- 
tion. The  public  was  in  no  way  prejudiced 
by  the  contractual'  transition  of  the  mere 
property  right.  Had  no  contract  with  ref- 
erence to  the  matter  been  made  and  an  ac- 
tion been  brought  to  vindicate  the  private 
right,  the  public  would  not.  In  any  sense, 
have  been  a  party  to  the  action  so  as  to  pre- 
clude plaintiff  from  contractually  disposing 
of  the  action  as  he  might  see  fit.  There 
could  be  no  moral  turpitude  In  such  a  mat- 
ter as  In  the  Instances  found  in  the  books 
Illustrative  of  the  principle  Invoked, — such 
as  a  champertouB  contract,  an  agreement  not 
to  make  any  defense  In  a  divorce  action  and 
the  like.  Moreover,  the  contract  here  had 
no  reference  to  an  action  pending  or  Impend- 
ing, or  threatened  or  proposed.  We  appre- 
hend that  if  a  person  should  make  a  con- 
tract, which  would  be  binding  nnder  ordinary 
circumstances,  privileging  another  to  locate 
a  weighing  scales  or  a  fruit  or  newsstand  on 
his  property  within  the  boundaries  of  a 
street,  he  could  not  in  face  thereof  success- 
fully prosecute  such  other  for  trespassing 
upon  his  premises.  A  person's  mere  property 
right  In  the  street  Is  his  to  enjoy  or  part 
with  as  freely  as  any  other  such  right 

The  trial  Judge  evidently  relied  on  Ame- 
stoy  V.  Electric  Rapid  Transit  Co.,  95  Cal. 
311,  30  Pac.  550,  and  was  misled  thereby. 
That  was  an  action  to  recover  the  promised 
compensation  for  not  prosecuting  defend- 
ant for  .  an  unlawful  obstruction  of  the 
street.  The  Judgment  below  went  in  favor 
of  defendant  for  insufficiency  of  the  com- 
plaint. It  was  affirmed  upon  appeal  solely 
upon  the  ground  that  the  pleading  failed  to 
show  plaintiff  had  such  special  interest  as 
to  render  him  competent  to  sue  the  defend- 
ant for  a  private  wrong,  and,  therefore,  the 
case  was  to  be  viewed  upon  the  theory  that 
the  agreement  was  not  to  sue  to  vindicate 
the  public  right  and  that  such  an  agreement 
is  against  public  i)olicy.  Inferentlally,  the 
court  held  that  If  the  pleading  disclosed  that 
plaintiff  contracted  with  reference  to  bis 
mere  private  right  as  an  abutter  on  the 
street  the  suit  would  be  maintainable.  That 
must  be  so,  it  seems,  in  case  of  an  executed 
contract,  and  especially  must  the  doors  of 
equity  be  closed  against  a  person  who  seeks 
to  use  its  Jurisdiction  to  enable  him  to  suc- 
cessfully repudiate  his  having  surrendered 
or  burdened  his  mere  private  right 

The  Judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  dlsm'iss  the 
complaint  with  costs. 

SIEBECKER  and  TIMLIN,  JJ.,  dissenting. 
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HANRAHAN  et  al.  v.  CITI  OP 

JANESVILLB. 

(Supreme  Court  of  Wisconsin.    March  14, 1911.) 

1.  MUNIdPAL  COEPOBATIONS  ({  374*)— SbWEB 

Construction — Contbact^-Assignment. 
Where  all  the  work  required  to  be  done  un- 
der certain  sewer  contracts  was  performed  by 
plaintiffs  as  subcontractors,  with  tne  city's  con- 
sent, the  contractor  having  assigned  any  claim 
he  might  have  for  extra  woA  to  plaintiffs,  it 
was  not  material  to  plaintiffs'  right  to  recover 
for  such  extra  work  that  there  had  been  no 
assignments  of  the  contracts  from  the  contractor 
to  plaintiffs  that  were  binding  on  defendant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  374.»] 

2.  MuNicrPAi,  Corporations  (i  331  •)  — Pub- 
lic Work — Sewers— Bids— Basis— Biddino 

SHEGT 

St.  is&S,  {  925—211,  relating  to  the  con- 
struction of  sewers  in  cities,  provides  for  the 
preparation  of  plans  and  the  publication  of  no- 
tice and  for  report  to  the  common  council,  which 
is  required  to  examine  and  approve  the  plan,  or 
change  it  as  the^  think  proper,  and  approve  as 
changed  or  modified,  or  reject  and  direct  the 
proposal  of  a  new  plan.  Section  925 — 212  de- 
clares that,  where  the  plan  is  finally  determined, 
complete  diagrams  shall  be  prepared  and  filed. 
Section  925—214  provides  that,  after  the  council 
has  ordered  the  construction  of  any  sewer,  the 
board  of  public  works  shall  advertise  for  bids, 
haying  first  procured  to  be  carefully  prepared 
and  filed  "for  the  examination  and  guidance  of 
bidders,  plans  and  specifications  describing  the 
work  to  be  done  and  the  kinds  and  qualities  of 
materials  to  be  used,"  etc.  Held  that,  where 
plans  and  specifications  were  prepared  for  cer- 
tain sewers  describing  the  work  to  be  done  and 
the  qualities  of  material  to  be  used,  such  stat- 
ute did  not  authorize  the  preparation  of  an  ad- 
ditional paper  called  a  '^^bidding  sheet,"  pur- 
porting to  be  a  construction  of  the  specifica- 
tions, profiles,  and  plans  for  the  benefit  of  bid- 
ders, and  the  city  was  therefore  not  bound  by 
such  an  instrument,  especially  where  the  con- 
tract for  work  provided  specifically  that  it  was 
based  on  the  specifications,  profiles,  and  plans 
w^ithont  reference  to  such  paper. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Ont.  Dig.  {{  S56,  857;  Dec.  Dig. 

i  sSi.*] 

3.  MuNiciPAi,  Corporations   (8  331*)— Con- 
tracts—Sewers— Plans— Interpbetation. 

Where  contracts  for  the  construction  of 
sewers  were  based  on  carefully  drawn  plans  and 
profiles,  showing  grades,  etc.,  drawn  to  a  scale 
with  the  horizontal  and  vertical  scale  plainly 
marked  thereon,  the  contractors  bidding  were 
bound  to  determine  the  quantity  of  work  re- 
quired by  the  plans  and  specifications  them- 
selves, and  were  not  entitled  to  rely  on  a  mis- 
take in  interpretation  thereof  procured  from  the 
office  of  the  city  engineer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  331.*) 

Appeal  from  Circuit  Court,  Rock  County; 
George  Grimm,  Judge. 

Action  by  R.  T.  Hanrahan  and  others 
against  the  City  of  JanesvUle.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  dismiss. 

Action  to  recover  compensation  for  extra 
services  alleged  to  have  been  necessarily  per- 
formed 'by  the  plaintiffs  for  the  defendant 
under  contracts  entered  Into  between  the 
parties  for  the  construction  of  sewers.     On 


July  7,  1904,  the  defendant  published  a  writ- 
ten notice  to  contractors  that  it  would  re- 
ceive bids  and  sealed  proposals  for  furnish- 
ing materials  for  the  construction  and  com- 
pletion of  sewers  upon  certain  streets  named 
therein.  One  M.  J.  Benson  made  an  offer  to 
fumlsb  the  materials  and  do  the  work  nec- 
essary for  the  construction  of  such  sewers 
upon  said  streets  according  to  the  specifica- 
tions, profiles,  plans,  and  details  on  file  in 
the  office  of  the  city  clerk,  and  on  or  about 
the  8tb  day  of  August,  1904,  the  defendant 
accepted  the  proposal  of  said  Benson  to  fur- 
nish the  materials  and  construct  said  sewers, 
and  the  parties  entered  into  contracts  for 
their  construction.  After  the  commencemeut 
of  the  work  of  constructing  said  sewers,  said 
Benson,  with  the  knowledge  and  consent  of 
the  defendant,  sublet  the  work  to  the  plaln- 
tlCFs,  and  they  completed  the  contracts.  The 
complaint  alleged:  "That  the  specifications 
plans,  details,  and  profiles  for  the  construc- 
tion of  said  work  under  said  several  con- 
tracts furnished  by  said  defendant  and  its 
officers  were  and '  are  false,  imperfect,  mis- 
leading, and  inaccurate  in  many  parts  and 
particulars,  and  by  reason  of  such  falsity, 
inaccuracy,  and  incompleteness  these  plain- 
tiffs were  put  to  great  expense  and  damage 
and  loss  of  time  and  money  In  carrying  out 
their  said  contracts,  which  was  not  within 
the  contemplation  of  either  party  at  the  time 
of  making  said  contracts,  and  which  could 
not  be  foreseen  by  plaintiffs  or  by  said  Ben- 
son in  entering  into  the  same,  and  all  of 
which  labor  and  expense  was  in  excess  of  the 
labor  and  expense  it  would  have  taken  to 
have  carried  out  said  contracts  had  there 
been  no  such  falsity,  Inaccuracy,  and  incom- 
pleteness in  said  specifications,  plans,  bidding 
sheet,  details,  and  profiles  of  said  work. 
That  for  the  purpose  of  the  information  of 
bidders  on  the  proposed  work  In  the  several 
districts  hereinbefore  mentioned,  and  for  the 
guidance  and  information  of  said  Benson  and 
these  plaintiffs  in  entering  Into  said  con- 
tracts with. the  said  defendant,  the  said  de- 
fendant submitted  plans  and  profiles,  details, 
and  'bidding  sheet  of  the  proposed  work  in 
the  several  districts.  That  said  plans*  and 
profiles,  details,  and  bidding  sheet  were  ex- 
pressly made  a  part  of  said  several  contracts. 
That  such  plans  and  profiles,  details,  and 
bidding  sheet  were  represented  to  the  said 
Benson  and  to  these  plaintiffs  as  showing  the 
surface  grade  of  the  several  streets  uixiu 
which  such  sewerage  system  was  to  be  con- 
structed, and  as  showing  the  average  cut  or 
depth  of  trench  necessary  for  the  several 
sewers.  That  said  profiles,  details,  and  bid- 
ding sheets  represented  and  were  held  out 
to  these  plaintiffs  and  to  said  Benson  as  be- 
ing a  correct  representation  and  statement  of 
the  depth  and  amount  of  excavation  tliat 
would  be  necessary  to  be  made  upon  each  of 
the  streets  upon  which  such  sewerage  system 


'For  other  case*  see  lam*  topic  and  aectlon  NU-MBISR  In  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Index.>» 


Digitized  by 


Google 


Wis.) 


HANRAHAN  v.  CITY  OF  JANESVILIiE 


483 


was  to  be  constructed,  and  every  portion  there- 
of, and  that  upon  such  representations  these 
plaintiffs  and  said  Benson  relied  as  furnish- 
ing the  information  upon  which  they  could 
and  did  figure  the  exact  amount  of  excava- 
tion necessary  under  said  several  contracts, 
and  it  was  so  intended  by  said  defendant  that 
such  plans  and  profiles,  details,  and  bidding 
sheets  should  be  used  for  that  purpose.  That 
the  said  Benson  and  these  plaintiffs  relied 
upon  and  believed  said  plans  and  profiles, 
details,  and  bidding  sheets  to  be  true  and 
correct  representations  and  statements  of  the 
grade  of  the  several  streets  and  the  depth 
to  which  such  sewer  should  be  laid  and  the 
excavations  necessary  therefor.  That  such 
profiles  and  plans,  details,  and  bidding  sheets 
were  and  are  defective,  false,  and  untrue,  in 
that  the  said  profiles  and  plana  do  not  show 
the  grade  or  surface  of  the  street  at  all 
and  are  incorrect,  defective,  and  false  in  that 
respect,  and  the  average  cut  and  depth  of 
excavation  is  incorrectly  stated  in  the  bid- 
ding sheets  and  details,  and  that  the  said 
profiles  and  plans  are  so  drawn  and  said  bid- 
ding sheets  are  so  prepared  as  to  Indicate 
that  the  amount  of  excavation  necessary  for 
the  construction  of  such  sewer  is  much  less 
than  the  actual  amount  of  excavation  nec- 
essary to  lay  said  sewer  according  to  the  con- 
tracts. That  by  reason  of  such  defective  and 
false  plans  and  profiles,  details  and  bidding 
sheets  these  plaintiffs  were  obliged  to  and 
did  carry  on  excavations  for  all  of  said  sew- 
erage system  under  all  of  said  contracts  to 
a  much  greater  actual  depth  than  shown  by 
said  plans  and  profiles  to  a  large  expense  and 
cost  to  these  plaintiffs  over  and  above  and 
in  excess  of  what  it  would  have  cost  to  have 
made  the  excavations  in  accordance  with  the 
plans  and  profiles,  in  the  sum  of  $5,555.70, 
no  part  of  which  has  ever  been  paid,  and 
that  the  said  6um  is  now  Justly  due  and  ow- 
ing to  plaintiffs."  The  answer  denied  the 
charge  of  inaccuracy  of  the  plans,  profiles, 
specifications  and  details,  pleaded  payment 
In  full  for  all  and  every  liability  growing  out 
of  the  building  and  construction  of  said  sew- 
ers, and  that  it  never  had  any  contracts  with 
the  plaintiffs,  or  either  of  them.  The  action 
was  tried  without  a  Jury.  The  court  made 
findings  covering  many  questions  that  do  not 
arise  on  this  appeal,  and  entered  Judgment 
in  favor  of  plaintiffs  for  extra  services  in 
the  sum  of  $2,079.72,  with  interest  thereon 
from  November  27,  1905.  From  such  Judg- 
ment, the  defendant  appealed. 

P.  C.  Burpee  and  H.  L.  Maxfleld,  City 
Atty.,  for  appellant.  Jeftris,  Monat,  Smith 
&  Avery,  for  respondents. 

VINJE,  J.  (after  stating  the  facts  as  above). 
The  first  question  raised  by  the  defendant 
is  tliat  there  was  no  assignment  of  the  con- 
tracts from  Benson,  the  principal  contractor, 
to  the  plaintiffs,  that  was  binding  upon  the 
defendant,  owing  to  the  fact  that  it  never 
knew  of,  or  consented  to,  such  assignment. 


The  trial  court,  however,  found  that  it  did, 
and  we  are  strongly  urged  to  set  aside  such 
finding  as  not  supported  by  the  evidence. 
We  deem  It  unnecessary  to  determine  the 
precise  question  raised,  because  the  city  Is 
not  seeking,  by  counterclaim  or  otherwise, 
to  enforce  any  liability  against  the  princi- 
pal contractor  or  the  plaintiffs,  but  only  at- 
tempting, by  defensive  matter,  to  escape  the 
liability  sought  to  be  enforced  against  it 
All  the  work  required  to  be  done  under  the 
contracts  was  done  by  the  plaintiffs  with  the 
knowledge  and  consent  of  the  defendant; 
for  it  is  admitted  that  Benson  sublet  the 
work  to  the  plaintiffs,  that  the  defendant  con- 
sented in  writing  thereto,  and  that  all  the 
work  called  for  by  the  contracts  has  been 
fully  performed.  That  being  so,  it  is  not 
perceived  how  the  defendant  Is  prejudiced 
by  an  assignment  to  the  plaintiffs  of  what- 
ever claim  there  may  be  under  the  contracts 
by  the  rightful  owner  of  such  claim.  Con- 
fessedly such  owner  was  either  Benson  or 
the  plaintiffs.  Benson  having  assigned  t« 
the  plaintiffs,  the  defendant  is  amply  protect- 
ed by  such  assignment  from  further  suits  by 
him.  Hankwitz  v.  Barrett,  143  Wis.  «39, 
128  N.  W.  430.  And  defendant  was  in  po- 
sition to  interpose  any  defense  against  the 
plaintiffs  that  would  have  availed  against 
Benson.  So  we  must  conclude  that  the  as- 
signment was  valid,  and  that  plaintiffs  were 
entitled  to  maintain  the  action. 

The  more  important  question  la  whether  or 
not  plaintiffs  necessarily  did  more  work  than 
their  contracts  called  for.  The  solution  of 
this  question  will  depend  upon  whether  or 
not  the  plaintiffs  were  entitled  to  rely  upon 
a  so-called  "bidding  sheet"  or  estimate  of 
cuts,  hereinafter  mentioned.  The  incorr^- 
ness  of  this  sheet  was  admitted.  It  appears 
that  the  defendant  city,  as  to  sewers.  Is  op- 
erating under  the  general  charter  law  found 
hi  sections  925—208  co  025— 239c,  St.  1898. 
Such  law.  provides  In  sections  925 — ^208  and 
925—212  that  the  city  shall  be  divided  into 
sewerage  districts  and  a  plan  shall  be  adopt- 
ed ;  that  diagrams  of  the  plans  of  the  sew- 
erage for  each  district  shall  be  prepared, 
showing  the  lots  and  parcels  of  land,  the 
main  sewers,  minor  sewers,  manholes,  catch- 
basins,  and  all  other  matters  pertaining  to 
the  system.  It  further  provides  for  notice 
to  be  published  of  the  proposed  plan,  of  a 
hearing,  of  objections,  and  a  report  thereof 
to  the  common  council.  The  latter  "shall 
then  examine  the  same  and  may  approve  the 
plan  as  proposed  or  change  it  in  such  man- 
ner as  they  think  proper,  and  approve  as 
changed  or  modified  by  them,  or  may  reject 
the  plan  and  direct  the  board  to  propose  a 
new  plan,  in  which  case  proceedings  shall  be 
had  as  before."  Section  925 — ^211.  The  next 
section  provides  that:  "When  the  plan  for 
any  sewerage  district  is  finally  determined 
complete  diagrams  of  the  same  shall  be  pre- 
pared in  duplicate  and  certified  to  be  correct 
by  the  board  of  public  works;   one  of  such 
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diagrams  shall  be  filed  In  the  ofiBce  of  the 
city  clerk  and  one  in  the  office  of  the  regis- 
ter of  deeds  of  the  county  within  which  the 
city  is  located."  It  is  also  made  obligatory 
on  the  board  of  public  works  to  present  to 
the  council  on  or  before  the  first  Monday  of 
March  In  each  year  a  report  "of  the  sewers 
necessary  or  advisable  to  be  constructed  dur- 
ing the  ensuing  year."  This  report  the  coun- 
cil may  approve  as  made  or  as  changed  or 
modified  by  it.  Section  925—213.  The  provi- 
sions of  section  923 — 214  are  that:  "After  the 
council  shall  have  ordered  the  construction 
of  any  sewer  the  board  of  public  works  shall 
advertise  for  and  receive  bids  to  do  the  work 
so  ordered,  having  first  procured  to  be  care- 
fully prepared  and  put  on  file  in  the  office  of 
the  board,  for  the  examination  and  guidance 
of  bidders,  plans  and  specifications  describ- 
ing the  work  to  be  done  and  the  kinds  and 
qualities  of  materials  to  .be  used,  as  direct- 
ed by  the  council,  and  shall  let  the  contract 
to  the  lowest  responsible  and  reliable  bidder; 
provided,  however,  that  the  board  shall  have 
the  right  to  reject  all  bids  and  readvertise 
for  proposals  if  they  believe  none  of  the  bid- 
ders are  responsible  or  that  any  agreement 
has  been  entered  into  between  bidders  to  pre- 
vent competition ;  and  provided  further,  that 
the  contract  shall  not  be  binding  till  approv- 
ed by  the  conncil  and  countersigned  by  the 
comptroller."  It  Is  apparent  from  this 
scheme  that  every  step  In  the  progress  of  the 
construction  of  sewers  from  the  first  propos- 
ed plan  until  the  approval  of  the  contract  by 
the  city  comptroller  Is  a  matter  of  record, 
and  is  a  matter  upon  which  the  city  as  such 
acts.  Section  925 — 214  prescribes  precisely 
what  the  board  of  public  works  shall  cause 
to  be  prepared  and  put  on  file  for  the  exami- 
nation and  guidance  of  bidders,  namely, 
plans  and  specifications  describing  the  work 
to  be  done  and  the  kinds  and  qualities  of  ma- 
terial to  be  used,  as  directed  by  the  council. 
The  rule  expresslo  unius  est  exclusio  alteri- 
U8  certainly  applies  here.  In  express  terms 
the  statute  says  what  bidders  shall  examine 
and  be  guided  by,  namely,  the  plans,  speci- 
fications, etc.,  prepared  by  the  city  pursuant 
to  law  and  put  on  file  for  that  express  pur- 
pose. No  mention  or  hint  of  any  bidding 
sheet  or  estimate  of  cuts  prepared  by  the 
city  engineer  or  any  one  else  Is  made.  In- 
deed, the  very  contract  entered  Into  between 
the  parties  excludes  the  Idea  of  any  such 
sheet  having  been  the  basis  thereof  or  even 
the  inducement  therefor.  It  says:  "Where- 
as, the  said  party  of  the  first  part  bath  made 
to  the  city  of  Janesville  a  proposal  in  writ- 
ing, which  is  hereto  annexed,  marked  'Ex- 
hibit A.'  to  furnish  all  the  material  and  do 
all  the  work  for  the  construction  and  comple- 
tion of  certain  sewers  mentioned  in  said  pro- 
posal, according  to  the  specifications  there- 
for, hereto  annexed,  marked  'Exhibit  B,'  and 
the  profiles,  plans,  and  details  thereof  on 
file  in  the  office  of  the  street  assessment 
committee,  lu  the  city  clerk's  office  ia  said 


dty;  and  the  contract  for  doing  said  work 
has  been  awarded  to  the  said  party  of  the 
first  part  in  the  manner  provided  by  law: 
Now,  therefore,  the  said  party  of  the  first 
.part,  hereinafter  designated  'the  cohtractor' 
for  and  in  consideration  of  the  covenants 
and  agreements  hereinafter  contained,  here- 
by covenants  and  agrees  to  and  with  the 
city  of  Janesville  to  furnish  all  the  material 
and  do  all  the  work  necessary  and  required 
for  the  construction  and  completion  of  the 
sewers  In  the  streets,  parts  of  streets,  alleys, 
public  grounds  and  lots  mentioned  in  said 
proposal,  and  to  prosecute  the  same  diligent- 
ly to  their  full  completion,  in  accordance 
with  and  pursuant  to  the  specifications  there- 
for, and  the  profiles,  plans  and  details  there- 
of, and  subject  to  the  superintendence  and 
direction  of  the  street  assessment  committee, 
as  in  said  specifications  and  this  contract 
set  forth.  And  said  proposal,  specifications, 
profiles  and  plans  respectively,  are  hereby 
made  a  part  of  this  contract,  and  mutually 
binding  and  obligatory  in  all  respects  to  the 
same  purpose  and  effect  as  if  Incorporated 
in  this  contract;  and  all  the  requirements 
thereof  respectively  are  agreed  upon  as  oif 
the  terms  of  this  contract,  and  as  well  of  the 
character  and  quality  of  the  material  to  be 
used  and  the  manner  of  the  construction  of 
the  said  sewers  therein  specified  and  set 
forth,  and  the  price  to  be  paid  for  the  con- 
struction and  completion  of  said  sewers." 
This  sets  forth  clearly  that  the  plaintiffs 
agreed  to  furnish  the  material  and  do  the 
work  in  accordance  with  and  pursuant  to 
the  specifications,  profiles,  plans,  and  details 
on  file  in  the  city  clerk's  office  which  were 
by  the  terms  of  the  contract  Incorporated 
therein  and  made  a  part  thereof.  When  we 
come  therefore  to  inquire  what  the  plaintiffs 
agreed  to  do,  we  find  it  clearly  set  out  in  the 
contract  itself.  They  agreed  to  do  the  work 
not  as  per  bidding  sheet,  but  as  per  plana 
and  specifications  incorporated  into  the  con- 
tract. The  bidding  sheet  was  a  mere  fugi- 
tive piece  of  paper  entitled  "Sewer  Estimate 
of  Cuts  In  Janesville,  Wis."  It  was  found 
by  the  trial  court  to  have  been  given  by  the 
city  engineer  to  the  contractor  Benson  when 
he  came  to  figure  on  the  contract.  The  city 
engineer  stoutly  denied  that  he  gave  it  to 
Benson,  and  says  it  was  prepared  by  his  as- 
sistant at  the  request  of  certain  other  con- 
tractors, and  that  in  the  preparation  of  It  his 
assistant  did  the  work  for  the  contractors 
and  not  for  the  city.  Benson  said,  speaking 
of  the  bidding  sheet:  "I  got  the  blue  prints 
to  figure  on  at  the  same  time  he  (the  city 
engineer)  gave  me  this  to  expedite  and  help 
me  in  the  matter."  We  will  assume,  how- 
ever, that  the  fact  is  as  found  by  the  trial 
court,  that  it  was  given  to  Benson  by  the 
city  engineer.  Did  the  contractor  have  a 
right  to  rely  upon  it?  The  sheet  consists 
of  a  computation  as  to  each  street  showing 
minimum  cut ;  maximum  cut ;  average  cut; 
distance  of  average  cut ;  distance  of  cut-over 
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eight  feet ;  and  sizes  of  pipes.  It  Is  evident, 
therefore,  that  It  Is  neither  a  plan,  profile, 
speclflcatlon,  or  a  detail,  bnt  a  computation 
made  from  the  profiles  and  specifications. 
It  was  not  contemplated,  called  for,  or  men- 
tioned either  In  the  statute  or  the  contract. 
In  dealing  with  a  public  corporation  as  the 
contractor  did,  he  was  bonnd  to  know  the 
extent  of  the  authority  of  Its  oflSoers  as  well 
as  of  the  corporation  Itself.  "It  Is  a  general 
and  fundamental  principle  of  law,"  says  Dil- 
lon in  his  work  on  Municipal  Corporations 
(section  447  [4th  Ed.])  "that  all  persona  con- 
tracting with  a  municipal  corporation  must 
at  their  peril  inquire  into  the  power  of  the 
corporation  or  of  its  officers  to  make  the  con- 
tract, and  a  contract  beyond  the  scope  of  the 
corporate  power  Is  void  although  it  be  under 
the  seal  of  the  corporation.  •  •  •  So,  al- 
so, those  dealing  with  an  agent  of  a  munic- 
ipal corporation  are  likewise  l)onnd  to  ascer- 
tain the  nature  and  extent  of  his  authority. 
This  is  certainly  bo  in  all  cases  where  this 
authority  Is  special  and  of  record,  or  con- 
ferred by  statute.  The  fact  that  in  such  a 
case  the  agent  made  false  representations  In 
relation  to  his  authority  and  what  he  bad  al- 
ready done  will  not  aid  those  who  trusted  to 
Buch  representations  to  establish  a  liabili- 
ty on  the  part  of  his  corporate  principal." 
He  was  therefore  chargeable  with  knowledge 
of  the  fact  that  the  city  engineer  bad  no  au- 
thority to  change  the  depth  of  the  excavations 
as  shown  by  the  profiles.  The  statute  pre- 
scribed the  mode  of  letting  the  contract  and 
the  basis'  upon  which  it  was  .to  be  let,  and 
that  mode  was  exclusive  and  binding  upon 
both  the  city  and  the  contractor.  He  can- 
not now  be  heard  to  say  that  he  relied  upon 
something  which  he  knew  he  had  no  right  to 
rely  npon;  for  every  person  dealing  with  an 
officer  of  a  public  corporation  is  presumed  to 
know  the  extent  of  his  powers  In  the  partic- 
ular case.  Gilbert  v.  Pier,  102  Wis.  334,  78 
N.  W.  566. 

Bnt  it  is  claimed  that  laymen  and  contrac- 
tors could  not  determine  the  depth  of  cut 
from  the  profiles,  and  therefore  recourse  to 
the  bidding  sheet  was  necessary.  It  Is  rath- 
er regretfully  that  we  mention  this  claim,  for 
It  can  hardly  be  disposed  of  without  the  use 
of  language  that  may  offend.  The  profiles 
were  carefully  drawn  to  scale  with  the  hori- 
zontal and  vertical  scale  plainly  marked 
thereon,  and  showed  the  existing  surface  of 
the  street  In  each  case,  and  the  base  or  bot- 
tom line  of  the  sewer  as  to  each  street,  yet, 
in  spite  of  this  fact,  several  witnesses  testi- 
fied that  the  contractors  could  not  compute 
the  amount  of  excavation  therefrom.  Such 
testimony  challenges  either  the  credibility 
or  the  Intelligence  of  the  witness,  or  both. 
The  witness  Llndqnlst  emphasized  this  chal- 
lenge by  first  testifying  that  it  was  not  prac- 
ticable to  figure  from  the  profiles,  and  then 
by  saying  that,  as  the  work  progressed,  he 


frequently  scaled  the  profiles  to  check  up 
and  to  ascertain  how  deep  their  work  was, 
and  that  he  used  the  profiles  In  the  progress 
of  the  work.  Benson  had  been  in  the  sewer 
contracting  business  for  10  years  and  Und- 
quist  for  15  years.  They  were  neither  lay- 
men nor  tyros.  It  would  seem  as  though  it 
were  high  time  they  understood  profiles.  So 
much  by  way  of  a  gentle  reminder  to  wit- 
nesses that  courts  are  not  bound  to  accept  as 
true  all  testimony  that  Is  given. 

We  hare  stated  that  the  profiles  show^ 
the  existing  surface  of  the  street  in  each 
case.  This  Is  true,  though  such  fact  did  not 
appear  from  those  profiles  on  which  only  the 
established  grade  of  the  street  was  marked. 
The  established  grade  of  each  street,  howev- 
er, was  a  matter  of  public  record,  and  the 
survey  made  by  plaintlfCs'  witness  Clausen, 
which  was  a  surface  surv^  of  every  street 
In  question,  shows  that  the  established  grades 
corresponded  to  the  actual  surface,  or  else 
there  would  not  have  been  a  practical  corre- 
spondence between  Mr.  Clausen's  survey  and 
the  profiles.  That  there  was  such  a  corre- 
spondence Is  shown  by  Mr.  Clausen's  testi- 
mony, and  is  not  disputed.  The  contractors, 
by  the  profiles,  plans,  specifications,  and  de- 
tails, were  furnished  correct  data  upon  which 
to  base  their  bid.  That  a  correct  so-called 
estimate  of  cuts  or  bidding  sheet  would  have 
baved  them  considerable  work  in  computa- 
tion is  self-evident.  But  the  statute  has  seen 
fit  to  place  the  burden  of  computation  upon 
the  contractors  and  not  upon  the  city,  and 
there  we  must  let  It  rest. 

As  no  claim  Is  made  that  more  work  was 
done  or  material  furnished  than  was  called 
for  by  the  profiles,  plans,  specifications,  and 
details,  and  as  these  were  all  admitted  np- 
on the  trial  to  be  correct.  It  follows  that 
plalntiets'  claim  should  have  been  disallowed 
In  full.  This  disposition  of  the  case  renders 
It  unnecessary  to  consider  a  number  of  ques- 
tions discussed  in  the  brief  and  upon  the  oral 
argument. 

Judgment  reversed  and  cause  remandeiS, 
with  directions  to  dismiss  the  complaint  up- 
on the  merits. 

SIBBECKEB.  3.,  took  no  part 


SURING  V.  ROLIiMAN  et  at 
(Supreme  Court  of  Wisconsin.    March  14, 1911.) 

1.  B0UI7DARIB8  (8  37*)— FINDINGS  BY  CODBT. 
In  an  action  to  remove  cloud  from  title,  a 
finding  by  the  court  that  the  original  survey 
placed  the  quarter  post  in  question  at  a  point 
claimed  by  plaintiff,  and  that  it  was  not  a  lost 
comer,  and  hence  that  a  stake  under  which  de- 
fendants claimed  was  erroneously  located,  held 
supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  S§  184-194;   Dec.  Dig.  $  87.»] 
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2.  Quieting  Title  (S  34*)— Complaint— Suf- 

picienct. 

A  complaint  to  quiet  title  based  on  St 
1888,  I  3186,  held  to  state  a  cause  of  action  for 
equitable  relief  independently  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  $§  6&-72;   Dec.  Dig.l  34. •] 

8.  .\PPEAI.  AND   Ebror   ({   1170*)— Habmless 

KUBOB— Pleadino. 

While  there  might  be  some  difficult;  in 
holding  that  an  equitable  cause  of  action  under 
St  1^8,  i  3186,  regarding  actions  to  remove 
cloud  from  title  brought  against  one  defendant, 
not  in  possession,  could  be  joined  with  a  cause 
of  action  against  another  defendant  in  posses- 
sion of  a  different  part,  the  question  Is  whether 
any  substantial  right  of  the  complaining  party 
has  been  affected  by  the  adverse  ruling,  in  view 
of  St.  1898,  I  3072m,  added  by  Laws  1909,  c. 
192,  and  where  the  appellants'  substantial  rights 
were  simply  to  meet  the  plaintiff  in  a  court  of 
equity  and  submit  his  proofs  on  the  questions 
ot  fact,  as  well  as  his  arguments  upon  the  legal 
questions  involved,  and  have  such  proofs  and 
arguments  fairly  considered  and  passed  upon, 
such  rights  have  been  fully  preserved  to  him. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4.542;   Dec.  Dig.  §  1170.*] 

4.  Quieting  Title  (5  7*)— Cloud  on  Title— 

WuAT  Constitutes. 

Though  a  recorded  plat  purports  to  cover 
the  80-Jtheast  quarter  of  a  section,  it  may  con- 
stitute a  cloud  on  the  title  of  the  southwest 
quarter,  where  such  plat,  as  required  by  the 
statute  governing  plats,  is  made  in  accordance 
with  the  survey  and  indicates  the  boundaries  of 
all  blocks,  streets,  and  alleys,  and  such  measure- 
ments show  that  the  plat  encroaches  on  the 
southwest  quarter  of  the  section,  since  the  plat 
itself  and  tne  survey  on  which  it  is  based  must 
be  considered  as  an  entirety. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  ff  14-33;  Dec.  Dig.  S  7.*! 

6.  QuiBTiNO  Title  (§  4*)— Adeqtjact  ok  Rbm- 
EDT  AT  Law— Necessity  or  Cancellation 
OF  Instrument. 

Where  a  recorded  plat  purports  to  cover 
the  southeast  quarter  of  a  section,  but  meas- 
urements on  the  plat  indicate  an  encroachment 
on  the  southwest  quarter  of  the  section,  the 
remedy  at  law  of  the  owner  of  the  southwest 
quarter  is  inadequate,  since,  to  obtain  complete 
relief,  he  must  be  granted  a  cancellation  of  a 
portion  of  the  plat;  and  hence  an  action  to 
quiet  title  will  lie. 

[Eid.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  5-7;   Dec.  Dig.  i  4.*] 

6.  Action  (§  50*)— Join  deb  of  Causes  or  Ac- 
tion— Diverse  Interests  or  Defendants. 
Where  a  recorded  plat  purporting  to  cover 
the  southeast  quarter  of  a  section  encroached  on 
the  southwest  quarter,  and  lots  in  the  portion 
of  the  plat  so  encroaching  are  sold  to  differ- 
ent persons,  the  owner  of  the  southwest  quarter 
Is  entitled  to  attack  the  plat  as  an  entirety; 
and  hence  an  action  a^inst  the  dedicators  and 
the  purchasers  of  individual  lots  to  remove  such 
plat  as  a  cloud  on  title  does  not  involve  a  mis- 
joinder of  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  II  511-647;   Dec.  Dig.  {  50.*] 

Appeal  from  Circuit  Court,  Oconto  County ; 
Samuel  D.  Hastings,  Judge. 

Action  by  Edward  Surlng  against  Marie  S. 
Roilman  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    AfDrmed. 

This  is  an  action  In  equity  to  remove  al- 
leged clouds  upon  the  plaintiff's  title  to  land. 


and  from  judgment  In  plaintiff's  favor,  the 
defendants  Roilman  and  Johnson  appeal. 

The  plaintiff  Is  the  owner  of  lot  4  in  sec- 
tion 12,  town  29,  north  of  range  17  east,  in 
Oconto  county,  Wis.  This  lot  is  the  fraction- 
al southeast  quarter  of  the  southwest  quar- 
ter of  the  section;  the  defendants  Roilman 
and  Johnson  are  partners  and  own  the  south- 
west quarter  of  the  southeast  quarter  of  the 
same  section  Immediately  adjoining  plain- 
tiff's land  on  the  east,  except  three  small 
village  lots,  owned,  respectively,  by  the  de- 
fendants school  district  No.  3,  the  M.  E. 
Church  of  the  village  of  Sarlng,  and  Julius 
Jasperson.  The  parcels  owned  by  the  three 
last-named  defendants  are  lots  In  a  plat  of 
part  of  the  southwest  quarter  of  the  south- 
east quarter,  made  and  recorded  by  the  de- 
fendants Roilman  and  Johnson  some  years 
since,  and  said  defendants  obtained  their  ti- 
tle from  Roilman  and  Johnson  before  the 
commencement  of  this  action.  Certain  mort- 
gagees of  said  last-named  lots  are  also  made 
defendants.  The  difficulty  .arises  from  a  dis- 
agreement as  to  the  location  of  the  quarter 
post  on  the  section  line  between  sections  12 
and  13.  As  matter  of  fact,  there  is  an  over- 
run or  surplus  of  about  five  chains  In  the 
line  between  the  southeast  and  southwest 
comers  of  section  12,  both  of  which  corners 
are  well  established.  The  plaintiff's  claim 
Is  that  the  original  quarter  post  on  this  line 
was  so  located  that  the  east  half  of  the  sec- 
tion was  nearly  correct,  and  nearly  all  the 
surplus  thrown  Into  the  west  section.  While 
the  original  stake  set  by  the  government  sur- 
veyors In  1855  is  not  In  existence,  the  plain- 
tiff claims  it  has  been  preserved  by  land- 
marks, fences,  buildings,  and  the  memories 
of  witnesses,  so  that  It  Is  not  a  lost  corner. 
On  the  other  hand,  the  defendants  claim 
that  It  was  in  fact  a  lost  comer.  In  1897, 
In  the  course  of  some  resurveys  In  section 
13,  it  became  necessary  to  find  the  quarter 
post  aforesaid,  and  the  surveyors,  not  find- 
ing the  original  stake  or  witness  trees,  treat- 
ed the  comer  as  a  lost  comer,  and  assumed 
to  set  a  stake  and  re-establish  the  comer 
at  a  point  halfway  between  the  section  cor- 
ners, and  this  new  stake  or  corner  Is  known 
as  the  Melindy  and  Fltzpatrlck  stake,  and 
is  located  28S%  links  west  of  the  point  where 
the  plaintiff  claims  that  the  government  stake 
was  located.  These  conflicting  claims  as  to 
the  location  of  the  quarter  post  cause  the 
entire  difficulty. 

Some  years  before  this  resurvey  the  plain- 
tiff made  and  recorded  a  plat  of  a  part  of 
his  land  lying  In  the  southeast  comer  of  lot 
4  aforesaid,  known  as  the  Surlng  plat  of  the 
village  of  Surlng,  and  made  all  his  measure- 
ments from  the  point  claimed  by  him  to  be 
the  government  quarter  post ;  In  1897,  after 
the  setting  of  the  Melindy  and  Fltzpatrlck 
stake,  the  defendants  Roilman  and  Johnson 
and  one  Clara  Kraeger  made  and  recorded 
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a  plat  known  as  the  Krueger  plat  of  the  vil- 
lage of  Surlng,  which  covered  a  part  of  the 
land  lying  In  the  sonthwest  quarter  of  the 
southeast  quarter  of  section  12,  and  com- 
menced all  measurements  from  the  Melindy 
and  Fltzpatrlck  stake.  Thus  the  tyro  plats 
are  side  by  side,  and  do  not  Interfere  with 
each  other  so  far  as  the  descriptions  and 
maps  on  file  In  the  register's  office  show,  but 
as  matter  of  fact,  as  laid  out  on  the  ground, 
the  Krueger  plat  overlaps  considerably  the 
Soring  plat  It  Is  the  strip  of  land  thus 
overlapped  by  both  plats  as  they  were  actual- 
ly located  on  the  ground  which  is  In  contro- 
versy here;  the  defendants,  school  district, 
M.  E.  Church,  and  Jasperson,  respectively, 
own  parcels  in  the  Krueger  plat  on  the  di- 
viding line  between  that  plat  and  the  plaln- 
tifTs  land,  and  have  taken  i)ossesslon  of  the 
strip  opposite  their  respective  parcels  up  to 
the  Mellndy  and  Fltzpatrlck  line.  As  to  the 
balance  of  the  strip  up  to  the  north  line  of 
plaintlfTs  land,  the  plaintiff  is  in  possession 
of  a  part  of  it,  and  a  part  Is  vacant.  A  num- 
ber of  other  persons  owning  lands  in  sections 
12  and  13,  which  are  bounded  by  the  north 
and  south  center  line  of  the  sections  and 
whose  boundary  line  would  be  affected  by  a 
change  In  the  location  of  the  quarter  sec- 
tion comer  aforesaid,  were  made  defendants, 
as  having  some  Interest  in  the  controversy. 
Certain  mortgagees  of  the  Jasi>erson  lot  were 
also  Joined  as  defendants,  but  no  defend- 
ant answered,  except  the  appellants. 

The  plaintiff's  complaint  set  forth  at  length 
the  foregoing  facts,  and  the  appellants  Roll- 
man  and  Johnson  demurred  thereto  general- 
ly, and  on  the  ground  that  several  causes 
of  action  had  been  improperly  united.  This 
demurrer  having  been  overruled,  the  appel- 
lants answered  on  the  merits,  denying  that 
they  made  any  claim  to  respondent's  land, 
or  any  part  of  it  by  plat  or  otherwise,  and 
the  action  was  tried  by  the  court  The  court 
found,  in  effect,  that  the  original  govern- 
ment survey  placed  the  quarter  post  in  ques- 
tion at  the  point  claimed  by  plaintiff,  and 
that  it  was  not  a  lost  comer;  hence  that  the 
Slelindy  and  Fltzpatrlck  stake  was  errone- 
ously located.  From  this  premise  it  was 
found  and  adjudged  that  the  plaintlfTs  own- 
ership extended  to  a  line  passing  through  the 
original  government  comer  northerly  to  the 
quarter  post  on  the  north  side  of  section  12, 
and  that  the  Krueger  plat  as  well  as  the 
premises  of  the  various  defendants,  does  not 
extend  west  of  that  line  as  claimed,  and  that 
said  plat  and  the  various  deeds  In  question 
be  canceled  so  far  as  they  cover  land  lying 
west  of  the  quarter  line  so  established. 
From  this  Judgment,  the  appeal  is  taken. 

Martin,  Martin  &  Martin,  for  appellants. 
Eberleln  &  Eberlein,  for  respondent. 

WINSLOW,  C.  J.  (after  stating  the  facts 
as  above).  Upon  the  disputed  question  of 
tact  In  this  case  we  shall  make  no  extended 


remarks.  The  circuit  Judge,  with  hLs  accus- 
tomed care  and  industry,  analyzed  the  evi- 
dence in  a  written  opinion  which  is  per- 
fectly satisfactory  to  us  upon  this  question. 
There  was  much  evidence  of  early  landmarks, 
blazed  lines,  and  the  existence  of  bearing 
trees  now  destroyed,  which  strongly  support- 
ed the  contention  of  the  plaintiff  as  to  the 
original  'location  of  the  quarter  post  in  ques- 
tion, and  we  think  we  should  have  reached 
the  same  conclusion  which  he  reached  were 
we  required  to  pass  upon  the  controversy  as  a 
court  of  first  instance. 

The  question  of  fact  being  settled,  the  only 
remaining  questions  arise  out  of  the  de- 
murrer to  the  complaint,  which  was  overrul- 
ed before  the  answer  upon  the  merits  was 
Interposed.  That  presented  two  questions: 
First,  whether  there  was  not  a  complete  rem- 
edy at  law,  and,  second,  whether  two  causes 
of  action  had  not  been  Improperly  Joined. 

It  will  be  seen  by  the  statement  of  facts 
that  the  appellants  here  are  the  only  de- 
fendants who  appearM  In  the  case  or  an- 
swered. If,  therefore,  as  to  them  a  good 
cause  of  action  In  equity  was  stated,  it  nec- 
essarily follows  that  the  demurrer  was  prop- 
erly overruled  so  far  as  the  first  ground  is 
concerned.  The  circuit  Judge  held  that  there 
was  a  good  cause  of  action  stated  under  sec- 
tion 3186,  St  1898,  L  e.,  a  good  statutory 
cause  of  action  to  remove  a  cloud  from  the 
title  of  real  estate.  We  can  see  no  good  rea- 
son for  doubting  this  conclusion.  The  stat- 
ute referred  to  has  considerably  enlarged  the 
equity  powers  of  the  court  in  this  direction. 

A  written  memorandum,  nnwitnessed,  un- 
acknowledged, and  unrecorded,  and  which 
contained  no  description  of  land  which  could 
be  located,  was  held  by  this  court  to  be  a 
cloud  or  claim  which  would  support  an  ac- 
tion to  remove  It  when  the  defendant  per-, 
sisted  in  claiming  that  he  was  entitled  to 
some  Interest  In  certain  lands  under  it  Here 
It  appears  that  the  answering  defendants  put 
on  record  a  plat  of  land,  acknowledged  and 
certified  as  the  statute  requires,  and  that 
said  plat  is  actually  located  and  staked  out 
on  the  ground  and  covers  the  disputed  strip 
of  land;  further,  that  the  defendants  have 
claimed  and  are  still  claiming  title  to  the 
disputed  strip,  and  are  selling  parts  of  it  to 
others.  This  seems  a  tolerably  robust  set- 
ting up  of  claim  to  land  quite  sufficient  un- 
der the  decisions  to  Justify  an  action  under 
section  3186,  when  the  plaintiff  still  remains 
in  possession  of  the  land  claimed,  or  when 
the  land  is  vacant  Fox  v.  Williams,  92  Wis. 
320,  66  N.  W.  357;  Broderlck  v.  Cary,  98 
Wis.  419,  74  N.  W.  95. 

As  to  the  second  objection,  there  might, 
perhaps,  be  some  difficulty  in  holding  as  an 
original  proposition  that  an  equitable  cause 
of  action  under  section  3180  against  one  de- 
fendant, not  in  possession,  could  be  Joined 
with  a  cause  of  action  against  another  de- 
fendant in  possession  of  a  different  parcel, 
but  the  question  Is  whether  any  substantial 
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.rigtat  of  tbe  complaining  party  has  been  af- 
fected by  the  adverse  ruling,  even  If  er- 
roneous when  made.  St  {  3072m,  c.  192, 
Laws  1909.  The  appellants'  substantial  rights 
were  simply  to  meet  the  plaintlfF  in  a  court 
of  equity  and  submit  his  proofs  on  the  ques- 
tions of  fact,  as  well  as  his  arguments 
upon  the  legal  questions  Involved  and  have 
such  proofs  and  arguments  fairly  considered 
and  passed  upon.  These  rights  have  been 
fully  preserved  to  him.  These  were  substan- 
tially the  grounds  upon  which  the  trial  court 
disposed  of  these  objections  when  they  were 
renewed  npon  the  final  argument  of  the  case. 

It  seems  to  this  court,  however,  that  there 
Is  another  and  broader  ground  upon  which 
the  judgment  may  be  affirmed,  and  that  is 
that  there  was  a  good  cause  of  action  stated 
In  equity,  independent  of  section  3186,  and 
that  all  of  tbe  parties  Joined  as  defendants 
were  proper  iwrtles  thereto. 

For  the  purposes  of  the  case  it  may  l>e  ad- 
mitted that  a  cloud  upon  title  which  will  Jus- 
tify the  bringing  of  an  equitable  action  for 
Its  removal.  Independent  of  the  statute,  must 
be  some  apparent  title  or  incumbrance  ren- 
dering a  resort  to  evidence  aliunde  the  rec- 
ord necessary,  in  order  to  show  its  invalidity. 
Gamble  v.  Loop,  14  Wis.  465;  Pier  v.  Fond 
du  Lac,  38  Wis.  470;  Broderick  v.  Gary,  98 
Wis.  419,  74  N.  W.  95. 

Does  this  plat,  made  and  recorded  by  the 
defendants,  constitute  such  a  cloud?  It  is 
true  that  it  purports  only  to  cover  land  In 
the  southeast  quarter  of  section  12,  while 
plalntlfTs  land  is  in  the  south%vest  quarter; 
and  hence  the  argument  is  that  the  plat  con- 
stitutes no  cloud  on  the  title  to  any  land 
owned  by  the  plaintiff.  The  question,  how- 
ever, is  not  to  be  so  easily  decided. 

The  plat  itself  does  not  seem  to  have  beien 
actually  produced  in  evidence,  but  it  is  ad- 
mitted that  its  measurements  were  commenc- 
ed from  the  Melindy  and  Fitzpatrick  corner 
as  relocated.  Thus  it  affirmatively  appears 
that,  as  actually  located  on  the  ground,  the 
plat  encroached  a  number  of  rods  over  and 
upon  the  plaintiff's  land.  Our  statute  gov- 
erning such  plats  and  authorizing  them  to  be 
recorded  requires  as  a  prerequisite  that  an 
accurate  survey  of  the  land  covered  thereby 
be  made,  and  that  the  boundaries  of  all 
blocks,  streets,  and  alleys,  as  well  as  the 
corners  of  every  lot  and  block,  tbe  beginning 
and  terminus  of  every  street,  and  every  angle 
of  a  street,  be  marked  and  established  in 
the  field  by  suitable  monuments.  It  further 
requires  that  tbe  boundaries  of  lots  and 
blocks  with  the  length  and  courses  of  all  ex- 
terior boundary  lines  shall  appear  on  tbe 
face  of  the  map,  and  that  the  monuments 
shall  be  represented  in  their  proper  places 
on  the  map,  and  tbe  material  of  which  they 
are  made  noted  thereon ;  and,  further,  that  a 
certificate  of  the  surveyor,  certifying,  among 
other  things,  to  the  correctness  of  the  map, 
shall  appear  thereon  before  the  plat  Is  en- 
^tjtled  to  record.     Presumably  all  these  re- 


quirements were  complied  with  on  the  mak- 
ing and  recording  of  the  Krueger  plat. 

It  is  quite  apparent  that  ybu  cannot  di- 
vorce the  plat  from  the  survey.    Under  very 
familiar  principles  the  monuments  erected  or 
placed  in  the  ground  at  the  comers  of  the 
lots,  blocks,  and  streets  control  courses  and 
distances  named  on  the  plat,  and  fix  the  lo- 
cation of  the  comers  which  they  represent. 
So  tbe  plat  and  survey  go  hand  in  hand,  and 
the  effect  of  tbe  plat  as  a  claim  of  title  ex- 
tends on  the  west  to  tbe  comers  marked 
and  established  on  the  ground,  and  thus  tbe 
I  plat  itself,   in  connection  with  tbe  survey 
'  and  the  Melindy  and  Fitzpatrick  comer  post, 
;  from  which  the  survey  starts,  becomes  a  doc- 
;  ument  on  record,  which  seems  apparently  to 
entitle  every   purchaser  of  a  lot  npon  the 
I  west  side  of  the  Krueger  plat  to  assert  title 
up  to  the  line  of  the  actual  survey. 

Now  it  is  well  settled  in  this  state  that 
the  common-law  action  quia  timet  may  be 
brought  when  the  plaintiff  is  out  of  posses- 
I  sion,  and  the  defendant  Is  in  possession,  in  a 
case  where,  by  fraud  or  other  means  produc- 
ing like  results,  the  defendant  has  an  ap- 
parent title,  the  invalidity  of  which  can  only 
be  shown  by  evidence  aliunde  the  record.  In 
such  case  the  remedy  at  law  by  ejectment  or 
trespass  Is  not  deemed  sufficient,  because  the 
plaintiff  Is  entitled  to  have  the  apparent 
title  canceled  or  surrendered,  and,  as  ind- 
'  dental  to  this  equitable  relief,  tbe  same  court 
will  decree  tbe  giving  up  of  possession  of  the 
I  premises  by  the  wrongdoer.  Spiess  v.  Neu- 
berg,  71  Wis.  279,  37  N.  W.  417,  5  Am.  St 
Rep.  211 ;  Prickett  v.  Muck,  74  Wis.  199,  4? 
N.  W.  236 ;  Burrows  v.  Rutledge,  76  Wis.  22, 
44  N.  W.  847;  Swlhart  v.  Harless.  93  Wis. 
211,  67  N.  W.  413;  Kruezinski  v.  Neuendorf, 
99  Wis.  264,  74  N.  W.  974 ;  Post  v.  Campbell, 
110  Wis.  383,  85  N.  W.  1032;  Boon  v.  Root, 


137  Wis.  451,  119  N.  W.  121.    This  remedy  la 


I  not  confined  to  cases  of  fraud,  but  covers 
cases  where,  in  order  to  give  effectual  re- 
lief, there  must  be  tbe  reformation,  cancella- 
tion, or  surrender  of  deeds,  conveyances,  or 
I  records  affecting  the  title.     Allen  T.   Ellis, 
'  125  Wis.  5C5,  104  N.  W.  739 

Now  In  the  present  case  it  seems  quite  ap- 
parent that  the  Krueger  plat  in  connection 
with  the  monuments  on  the  ground,  consti- 
tutes a  standing  and  continuing  claim  by  all 
who  now  own  or  may  hereafter  own  lots  on 
the  west  side  thereof  that  their  lots  ex- 
tend to  the  Melindy  and  Fitzpatrick  line. 
The  plat  as  located  on  the  ground  now  does, 
and  will  always  continue  to.  Include  this  dis- 
puted strip.  The  only  real  and  effective  re- 
lief must  be  that  which  tbe  court  gave,  1.  e., 
a  cancellation  of  that  part  of  the  plat  which 
actually  has  been  located  on  the  ground  on 
the  west  side  of  the  correct  line.  The  plat 
Is  an  entirety,  and  can  and  QUght  to  be  at- 
tacked as  a  whole,  and,  if  so  attacked,  all 
the  parties  Interested  in  the  result  of  the  at- 
tack, though  their  claims  be  several,  should 
be  made  parties.    We  have  not  been  referred 
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to  any  caees  precisely  stmllar  to  tbls,  but  It 
seems   to   fall   wltbln    wdl-recognized   prin- 
ciples, and  we  are  satisfied  was  rightly  dis- 
posed of. 
Judgment  affirmed. 

SIEBECKEB,  J.,  took  no  part 


STATE   ex   rel.  KUSTERMANN  t.  BOARD 

OF  STATE   CANVASSERS   et  al. 

(Supreme  Court  of  Wisconsin.    Feb.  21,  1911. 

Concurring  Opinions  Feb.  23,  1911, 

and  March  14,  1911.) 

1.  Elections  (8  253*)— Betuens— Ikbeoulab- 

ITIES. 

As  affecting  Talidity  of  the  state  canvassers' 
certificate  of  election  as  congressional  represent- 
ative, a  certified  statement  tur  a  county  board 
of  canvassers  that  the  successful  candidate  re- 
ceived 1,450  votes  is  not  overcome  because  the 
tabular  exhibit  attached  thereto  shows  16  votes 
for  him  In  a  particular  precinct  as  noted  in  a 
vertical  column,  with  "22  shown  on  tally  sheet. 
Inspector's  statement  shows  16,"  at  the  right, 
the  column  being  footed  at  1,444  with  6  added, 
making  a  total  of  1,450. 

[Ed.  Note.— For  other  cases,  see  E3ectlons, 
Cent  Dig.  §  229;    Dec.  Dig.  i  253.*] 

2.  Elections  (|  259*)— Canvass  op  REnraNS 
—Basis. 

The  State  Board  of  Canvassers  cannot  go 
behind  election  returns. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §1  234,  235 ;   Dec.  Dig.  {  259.*] 

3.  Mandamus  (S  16*)— Review  or  Result. 

The  Supreme  Court  will  not  review  an  elec- 
tion of  a  congressional  representative,  inde- 
pendent of  the  returns,  under  St.  1898,  S  34.".:^. 
as  being  required  by  the  "ends  of  justice,"  where 
the  term  of  office  commences  within  a  few 
days  since  the  House  must  ultimately  decide 
who  was  elected. 

[EJd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {§  48,  59,  60;    Dec  Dig.  g  16.*] 

Mandamus  by  the  State  on  relation  of 
Gustav  Kttstermann,  against  tbe  Board  of 
Slate  Canvassers  and  others     Writ  denied. 

This  is  an  application  for  mandamus  re- 
quiring the  Board  of  State  Canvassers  to 
reconvene,  determine,  and  certify  that  Gus- 
tav  Knsterraann,  petitioner,  was  elected  as 
representative  in  Congress  from  tbe  Ninth 
congressional  district  of  Wisconsin,  and  re- 
quiring the  Secretary  of  State  to  Issue  and 
transmit  certificates  of  such  election. 

It  appears  from  tbe  petition  that  tbe  peti- 
tioner, Kustermann,  was  the  Republican  can- 
didate for  Congress  in  the  Ninth  congres- 
sional district  at  tbe  general  election  held 
November  8,  1910;  that  Thomas  F.  Konop 
was  the  Democratic  candidate,  Alexander 
McEathron  tbe  Prohibition,  and  Thomas  J. 
Oliver  tbe  Social  Democratic  candidates  In 
said  district;  that  said  district  is  composed 
of  the  coimties  of  Brown,  Kewaunee,  Door, 
Oconto,  Marinette,  and  Qutagamle ;  that  the 
board  of  county  canvassers  canvassed  the.  re- 
turns T  said  election  in  the  respective  coun- 
ties made  by  tbe  Inspectors  of  the  .election 


of  the  several  precincts,  and  sncb  returns 
were  certified  to  the  Secretary  of  State.  Tbe 
petition  alleges:  That  tbe  votes  received  by 
each  of  said  candidates  at  such  election  were 
as  follows: 
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Brown  county 

l,W7 

8,274 

128 

«79 

Kewaunee  coontr 

S93 

i,sa» 

11 

22 

Door    countr 

1,S0S 

738 

S8 

91 

Oconto  cottnty 

1,726 

1,444 

8* 

174 

Marinette  county 

2,039 

842 

189 

814 

Outasaml*   ooonty 

t,t78 

S,B10 

149 

197 

12426       12,134       666       1,777 

That  on  November  28,  1910,  the  State 
Board  of  Canvassers  met  at  tbe  ofllce  of  the 
Secretary  of  State  in  Madison,  and  canvass- 
ed the  returns  of  said  election.  That  tbe 
petitioner  appeared  before  said  state  board, 
as  well  as  said  Thomas  F.  Konop;  each 
claiming  to  have  the  greatest  number  of  votes 
cast  in  said  district  That  tbe  board  ad- 
journed to  December  6,  1910,  and  again  to 
December  8,  1910,  at  which  last-named  date, 
after  tbe  canvass  of  the  returns,  said  re- 
spective candidates  received  tbe  following 
number  of  votes  in  said  counties; 
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Brown  county 

2.797 

8,274 

128 

«79 

KewauDee  county 

893 

2.326 

12 

22 

Door    couaty 

1,303 

738 

68 

91 

Oconto    county 

1.725 

1,460 

39 

174 

Marinette  county 

2,039 

842 

169 

614 

Outagamie    county 

8,878 

3,610 

149 

197 

12,135   12,140   665   1,777 

That  said  state  Board  of  Canvassers,  in 
disregard  of  their  duties,  certified  said  above 
statement  as  true  and  determined  that  Thom- 
as F.  Konop  had  been  by  tbe  greatest  num- 
ber of  votes  elected,  and  made  a  certificate 
accordingly,  which  was  recorded  In  tbe  ofllce 
of  the  Secretary  of  State  and  transmitted 
to  said  Konop  a  certificate  of  election  under 
tbe  lesser  seal.  That  In  making  said  exam- 
ination, canvass,  statement,  determination, 
and  certificate  the  said  board  of  canvassers 
went  behind  the  returns  lawfully  before  said 
'board  and  credited  said  Konop  with  six 
votes  more  than  were  cast  for  him  in  the 
First  voting  precinct  in  tbe  town  of  Pensau- 
kee,  Oconto  county.  Tbe  petition  charges 
that  aside  from  tbe  face  of  the  returns,  ei- 
ther through  Inadvertence,  mistake,  or  fraud, 
diverse  omissions  were  made  by  the  inspec- 
tors and  clerks  of  election  in  counting,  re- 
cording, certifying,  and  returning  tbe  votes, 
whereby  the  vote  as  counted, .  certified,  and 


•For  other  cases  see  same  topic  and  section  NUUBEK  In  Deo.  Die.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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returned  for  i>etitloner  was  smaller  than  was 
In  fact  cast  for  him,  and  sets  forth  diverse 
Irregularities  in  that  regard,  and  that  by 
reason  of  such  omissions,  errors,  and  mis- 
takes in  counting,  canvassing,  certifying,  and 
returning  said  votes,  and  other  errors,  omis- 
sions, and  mistakes  on  the  part  of  the  elec- 
tion officials,  the  votes  received  by  petition- 
er had  been  Incorrectly  counted,  certified, 
and  returned. 

An  alternative  writ  of  mandamus  was  is- 
sued and  due  return  made  thereto  by  the 
iState  Board  of  Canvassers,  composed  of, 
James  A.  Prear,  Secretary  of  State,  An- 
drew H.  Dahl,  State  Treasurer,  and  Frank 
L.  Gill>ert,  Attorney  General.  The  return 
puts  in  issue  the  material  allegations  of  the 
petition  and  writ  and  sets  up  affirmatively: 
That  as  such  board  of  canvassers  they  duly 
met  on  November  28,  1910,  and  adjourned, 
and  on  December  8, 1910,  duly  canvassed  the 
returns  and  made  a  statement  of  the  whole 
number  of  votes  cast  for  representative  in 
Congress  from  the  Ninth  district  and  stated 
the  whole  number  of  votes  to  be  26,307,  and 
that  of  said  votes  the  whole  number  given 
to  Konop  was  12,140,  and  the  whole  number 
given  to  petitioner  was  12,135,  and  to  Mc- 
Eathron  555,  and  to  Oliver  1,777,  and  distin- 
guished the  several  counties  in  which  such 
votes  were  given  as  follows: 


CountiM. 
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|8 
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So 
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Brown  6,878  8,274  128  2,78rr  «79 

Kewaunee  3,253  2,326  12  893  22 

Door  2,190  738  68  1,303  91 

OuUgamle  7,234  S,610  14ft  8,378  197 

Oconto  3,388  1,450  39  1,725  174 

Marinette  8,664  842  169  2,039  614 


26,607       12,140       66S       12,136       1,777 

That  the  respondents  as  such  board  duly 
certified  such  statement  to  be  correct  and 
determined  that  said  Konop  had  been  given 
the  greatest  number  of  votes  and  duly  elect- 
ed to  the  office  aforesaid,  and  attached  to 
such  statement  a  certificate  of  their  deter- 
mination and  delivered  the  same  to  the  Sec- 
retary of  State  as  provided  by  law.  That  a 
majority  of  said  board,  namely,  James  A. 
Frear,  Secretary  of  State,  and  A.  H.  Dahl, 
State  Treasurer,  signed  said  certificate,  and 
Frank  Lk  Gilbert,  Attorney  General,  dissent- 
ed therefrom,  and  thereupon  said  board,  hav- 
ing completed  their  work  as  provided  by  law, 
adjourned  sine  die.  Respondents  specifically 
denied  that  Thomas  F.  Konop  received  only 
1,444  votes  in  Oconto  county,  and  allege: 
That  said  returns  from  Oconto  county  were 
duly  canvassed  by  respondents,  and  that  the 
whole  number  of  votes  given  for  representa- 
tives in  Congress  for  the  Ninth  congressional 
district  from  Oconto  county  was  3,388,  of 
which  number  Thomas  F.  Konop  received 
1,450,  Alexander  McEathron  39,  Oustav  Kus- 


'  termann  1,725,  and  Thomas  T.  Oliver  174,  as 
shown  by  the  certified  statement  of  the  Can- 
vass made  by  the  board  of  county  canvassers 
of  Oconto  county,  and  from  which  certified 
statement  respondents  made  their  canvass 
and  determination  for  said  office  as  to  Oconto 
county.  That  James  A.  Frear,  as  Secretary 
of  State,  duly  recorded  in  his  office  such 
certified  statement  and  forthwith  made  and 
transmitted  to  Thomas  F.  Konop  a  certificate 
of  his  election  under  the  lesser  seal,  and 
caused  a  copy  of  such  certified  statement  to 
be  published  in  a  newspaper  printed  at  the 
seat  of  government,  and  that  said  Secretary 
of  State  also  prepared  a  like  certificate  at- 
tested by  him  and  addressed  the  same  to  the 
House  of  Representatives  as  required  by 
law.  That  said  Thomas  F.  Konop  In  truth 
and  In  fact  received  12,140  votes,  and  that 
said  number  is  shown  by  the  returns  from 
which  said  canvass  was  made,  and  that  the 
petitioner  received  only  12,135  votes  as  shown 
by  the  returns.  Respondents  deny  that  in 
making  the  examination  canvass,  statement, 
determination  and  certificate  that  they  went 
behind  the  returns  lawfully  before  them  as 
such  board  and  considered  evidence  aliunde 
and  credited  said  Konop  with  six  votes  more 
than  were  cast  for  him  In  the  First  Toting 
precinct  in  the  town  of  Pensaukee,.  Oconto 
county;  that  at  the  time  of  making  the  can- 
vass and  determination  the  relator  and  also 
Thomas  F.  Konop  appeared  In  person  and 
by  counsel;  that  relator  and  said  Konop 
filed  with  the  board  by  their  respective  at- 
torneys at  the  time  of  making  said  canvass, 
diverse  affidavits  and  statements,  among 
which  was  a  certified  statement  of  the  tally 
sheet  and  tabulated  statement  of  the  votes 
cast  at  said  election  for  member  of  Congress 
In  the  First  voting  precinct  of  the  town  of 
Pensaukee,  Oconto  county,  also  affidavits  of 
Inspectors  of  the  election  of  said  precinct; 
that  such- statement  and  affidavits  were  per- 
mitted to  be  filed  at  the  request  of  the  par- 
ties with  the  understanding  that  the  same 
would  not  be  considered  by  the  board,  and 
the  same  were  not  considered  by  the  board 
in  any  manner  whatever  in  making  their  de- 
termination and  canvass;  and  that  respond- 
ents considered  nothing  except  the  legal  re- 
turns made  from  the  different  counties  com- 
prising said  district  Respondents  allege  gen- 
erally due  performance  of  their  duty;  that 
they  adjourned  sine  die  on  the  8th  day  of 
December,  1910;  that  said  Thomas  P.  Konop 
to  whom  said  certificate  had  been  Issued,  Is 
now  in  possession  of  the  office  to  which  he 
was  so  declared  elected;  that  his  name  now 
appears  on  the  roll  of  the  House  of  Repre- 
sentatives as  member  elected  from  the  Ninth 
congressional  district  of  Wisconsin,  of  the 
Sixty-Second  Congress  of  the  United  States 
of  America;  that  the  respondent  Frank  L. 
Gilbert  was  of  opinion  upon  the  face  of  the 
returns  that  the  certificate  should  Issue  to 
the  relator;  and  that  he  tias  stood  ready 
and  willing  to  certify  tliat  the  relator  recelv- 
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ed  the  greatest  number  of  votes  and  was 
duly  elected  represeutatlve  in  Congress. 

The  following  were  attached  to  and  made 
a  part  of  the  return:  A  certified  copy  of  cer- 
tificate of  the  State  Board  of  Canvassers ; 
certified  copy  of  the  statement  of  the  board 
of  county  canvassers;  certificate  of  election; 
certified  copy  of  Inspectors'  statement  show- 
ing result  of  election  held  for  First  precinct, 
town  of  Penshukee,  Oconto  county ;  certified 
copy  of  tally  list  from  First  precinct  of  town 
of  Pensaukee,  Oconto  county;  and  certified 
copy  of  affidavits  of  inspectors  of  election  for 
First  precinct  of  town  of  Pensaukee,  Oconto 
county. 

The  petitioner  demurred  to  the  return  of 
the  State  Board  of  Canvassers  upon  the 
ground  that  it  appears  upon  the  face  thereof 
that  the  same  does  not  state  facts  sufBcient 
to  constitute  a  defense  and  does  not  show 
any  cause  or  excuse  for  not  obeying  said 
jnrlt 

Palrchlld  &  Goldman  and  Greene,  Fair- 
child,  North  &  Parker,  for  petitioner.  L.  H. 
Bancroft,  Atty.  Gen.,  and  Russell  Jackson. 
Deputy  Atty.  Gen.  (Bowler  &  Bowler  and 
Martin,  Martin  &  Martin,  of  counsel),  for 
defendants 

KERWIN,  J.  (after  stating  the  facts  as 
above).  Many  Interesting  questions  are  rais- 
ed upon  this  appeal  and  exhaustively  ar- 
gued by  counsel  on  both  sides.  On  the  part 
of  the  relator  It  Is  insisted  that  upon  the 
face  of  the  return  he  was  entitled  to  the 
certificate  of  electjpn,  and  that  the  Board 
of  State  Canvassers  without  authority  of 
law  and  contrary  to  the  returns  gave  the 
certificate  of  election  to  Thomas  F.  Konop, 
Democratic  candidate.  It  is  therefore  claim- 
ed that  this  court  should  award  a  peremp- 
tory writ  of  mandamus  compelling  the  board 
to  reassemble  and  give  the  certificate  to  re- 
lator, ahd  that  under  section  3452,  Stats., 
this  court  should  inquire  into  the  facts  of 
the  election  irrespective  of  the  election  re- 
turns and  determine  who  was  in  fact  entitled 
to  the  certificate  of  election  by  the  greater 
number  of  legal  votes  cast 

On  the  part  of  the  respondents  It  is  in- 
sisted that,  the  board  having  performed  its 
duties,  issued  the  certificate  of  election  to 
Mr.  Konop,  and  adjourned  sine  die,  it  be- 
came functus  officio  and  cannot  be  compelled 
by  mandamus  or  otherwise  to  reconvene  and 
issue  a  certificate  to  relator;  and  further 
that  the  returns  show  that  Mr.  Konop  was 
elected,  and  therefore  the  respondents  were 
right  in  issuing  the  certificate  to  Mr.  Konop. 

Whether  the  board,  after  it  had  perform- 
ed its  duty,  issued  a  certificate  and  adjourn- 
ed sine  die,  can  be  compelled  to  reconvene 
and  Issue  a  certificate  to  another,  is  a  del- 
icate question,  and  one  upon  which  there 
is  conflict  of  authority.  It  is  claimed  that 
State  ex  rel.  Binder  t.  Gofl,  128  Wis.  668, 


109  N.  W.  628,  0  L.  R.  A.  (N.  S.)  916,  is  con- 
trolling here,  and  that  upon  the  doctrine  laid 
down  there  no  relief  can  be  bad  by  man- 
damus to  compel  the  Issuance  of  a  certifi- 
cate in  any  case  after  the  board  has  per- 
formed its  duty  and  adjourned.  But  this 
court  did  not  go  to  that  extent  in  the  Binder 
Case.  However,  we  do  not  regard  it  neces- 
sary to  consider  or  decide  whether  man- 
damus will  lie  In  any  case  after  the  State 
Board  of  Canvassers  has  determined  the 
result  issued  the  certificate  of  election,  and 
adjourned  sine  die  to  compel  the  issuance' of 
a  certificate  to  another  candidate  under  ex- 
isting laws.  A  very  able  argument  is  made 
by  counsel  for  relator  based  upon  the  prop- 
osition asserted  by  them  that  upon  the  face 
of  the  returns  it  was  the  duty  of  the  Board 
of  State  Canvassers  to  determine  that  Mr. 
Kustermann  received  a  plurality  of  all  the 
votes  cast,  and  that  he  was  entitled  to  the 
certificate;  therefore  the  certificate  should 
have  been  issued  to  him.  The  return  of  the 
respondents  to  the  writ  Is  quite  fully  set 
forth  in  the  statement  of  facts  and  need  not 
be  repeated  here.  From  such  return  it 
seems  clear  to  us  that  the  respondents  were 
warranted  in  issuing  the  certificate  to  Mr. 
Konop,  and  that  the  return  of  the  county 
canvassers  justified  such  action.  The  trouble 
seems  to  have  arisen  out  of  the  returns  from 
Oconto  county.  •  The  board  of  county  can- 
vassers of  that  county  made  and  filed  with 
the  county  clerk  their  statement  of  the  re- 
sult of  the  election  in  that  county  for  rep- 
resentative in  Congress,  by  which  they  cer- 
tified that  the  "foregoing  and  within  tabular 
statement  is  correct  and  true,  as  compiled 
from  the  original  returns  made  to  the  county 
clerk  of  said  county,  and  as  compared  there- 
with by  us,  and  that  from  such  returns  it 
appears  that  at  the  general  election  held  in 
the  several  towns,  wards,  villages,  and  elec- 
tion districts  of  said  county,  on  the  first 
Tuesday  succeeding  the  first  Monday  of 
November,  A.  D.  1910,  being  the  8th  day  of 
said  month,  the  whole  number  of  votes  given 
for  representative  in  Congress  for  the  Ninth 
congressional  district  was  3,388,  of  which 
number  Thomas  F.  Konop  received  1,450 
votes;  Alexander  McGathron  received  39 
votes;  Gustav  Kustermann  received  r,725 
votes ;  Thomas  J.  Oliver  received  174  votes." 
The  certificate  is  in  conformity  with  stat- 
ute and  in  the  usual  form,  except  as  to  the 
tabular  exhibit  respecting  the  voting  pre- 
cincts in  Oconto  county  called  "Pensaukee 
1st  precinct."  In  the  vertical  column  under 
the  name  "Thos.  F.  Konop"  and  opposite 
"Pensaukee  1st  precinct"  are  the  figures 
"16,"  and  just  to  the  right  of  these  are  the 
figures  "22,"  followed  by  a  brace  to  the  right 
of  which  appears  the  words:  "shown  on  tal- 
ly sheet  Inspector's  statement  shows  16." 
The  addition  of  the  column  immediately  un- 
der the  last  precinct  vote  is  given  "1,444." 
Under  the  units  In  the  figures  1,444  is  the 
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figure  6,  and  Immediately  tinder  an  addition 
showing  "1,480,"  so  that  the  column  as  final- 
ly added  gives  Thomas  F.  Konop  1,450  votes 
In  Oconto  county,  llie  controversy  Is  over 
the  six  votes,  whether  the  respondents  were 
warranted  In  counting  them  for  Mr.  Konop. 
In  other  words,  whether  the  state  board 
should  have  determined  that  Konop  receiv- 
ed 1,450  votes  In  Oconto  county,  or  1,444. 
Now,  If  we  take  the  second  footing  In  the 
Konop  column  of  the  tabular  exhibit  and 
the  certificate  of  the  whole  number  of  votes 
as'  heretofore  quoted,  both  the  tabular  ex- 
hibit and  the  certificate  are  in  harmony,  each 
giving  1,450  votes;  while.  If  we  talce  the 
first  footing  and  the  certificate,  they  do  not 
agree.  But  it  is  said  by  counsel  for  relator 
that  the  respondents  were  not  authorized  In 
crediting  the  six  votes  to  Konop,  but  were 
bound  by  the  number  in  the  column  of  the 
tabular  exhibit  opposite  each  voting  pre- 
cinct True,  the  tabular  exhibit  Is  a  part 
of  the  return  and  Is  entitled  to  weight.  But 
the  statement  of  the  number  of  votes  in  the 
body  of  the  certified  statement  Is  at  least  as 
strong  evidence  as  the  tabular  exhibit.  And 
with  the  notation  on  the  tabular  exhibit  and 
the  second  footing  making  the  tabular  ex- 
hibit correspond  with  the  statement  In  the 
certificate,  there  seems  to  be  no  doubt  that 
the  county  canvassers  determined,  and  right- 
ly, that  Mr.  Konop  received  1,450  votes  In 
Oconto  county,  and  that  upon  the  face  of 
the  returns  the  respondents  were  justified  In 
so  finding.  It  Is  quite  obvious  upon  the  face 
of  the  returns  of  the  county  canvassers  that 
they  determined  that  the  figures  In  the  Kon- 
op column  opposite  the  words  "Pensaukee 
Ist  precinct"  should  be  "22,"  not  "16,"  and 
80  made  the  corrections  indicated  on  the 
face  of  the  tabular  exhibit.  Nor  can  It  be 
said  that  the  county  canvassers  improperly 
made  up  the  tabular  exhibit ;  but,  on  the 
contrary,  it  must  be  presumed  that  they  per- 
formed their  duty. 

Section  82,  Stats.,  respecting  the  county 
canvassers,  provides:  "On  the  assembling  of 
the  board  they  shall  open  and  examine  the 
returns,  •  •  •  and  If,  on  examination  of 
any  returns  received,  they  shall  be  found  so 
Informal  or  Incomplete  that  the  board  can- 
not 'Intelligently  canvass  them,  they  shall 
dispatch  a  messenger  with  such  returns  to 
the  Inspectors  who  made  them  with  a  writ- 
ten specification  of  the  informalities  or  de- 
fects, and  command  them  to  forthwith  com- 
plete the  same  in  the  manner  required  by 
law  and  deliver  them  to  said  messenger, 
which  such  inspectors  shall  do.  •  •  • 
For  such  purposes  the  board  may  adjourn  as 
may  be  necessary,  not  more  than  four  days 
at  one  time  nor  more  than  eight  days  In  all." 

Under  this  statute  the  county  canvassers 
are  authorized  to  require  the  returns  from 
the  inspectors  If  found  informal  or  incom- 
plete to  be  completed  in  the  manner  provid- 
ed by  law.    The  same  or  similar  authority 


Is  conferred  upon  the  state  canvassers.  Sec- 
tion 94,  as  amended  by  chapter  488,  Laws 
of  1909.  What  proceedings  were  had  before 
the  county  canvassers  we  only  Imow  from 
the  returns.  It  may  well  be  that  an  incom- 
plete or  informal  return  was  furnished  by 
the  Inspectors,  and  afterwards  corrected  re- 
turns furnished  In  accordance  with  the  stat- 
ute, and  the  correction  made  in  the  manner 
indicated  after  the  returns  of  the  county 
canvassers  had  been  prepared  and  before 
signing,  or  the  county  canvassers  may  have 
committed  an  error  in  copying  In  the  figure 
"16"  in  the  column  Instead  of  "22,"  as  shown 
by  the  inspectors'  returns,  and  on  discov- 
ering the  error  made  the  correction  by  add- 
ing up  the  column  and  adding  six  bo  as  to 
make  the  correct  footing. 

The  original  returns  of  the  connty  canvass- 
ers are  before  us,  and  the  figures  Including 
the  figure  six  and  the  footings  appear  to  be 
In  the  same  handwriting  and  bear  evidence 
that  the  additions  were  made  by  the  board 
so  as  to  give  the  correct  number  of  votes  to 
Mr.  Konop.  Another  fact  corroborative  of 
this  proposition  is  the  certified  copy  of  the 
inspectors'  statement  from  the  town  clerk's 
office  of  the  toven  of  Pensaukee,  Oconto  coun- 
ty, made  a  part  of  the  return  to  the  writ  and 
showing  the  result  in  the  First  precinct, 
town  of  Pensaukee,  to  be  22  votes  for  Mr. 
Konop.  This  statement  is  required  to  l>e 
filed  and  preserved  with  the  town  clerk  by 
section  78,  Stats,  as  amended  by  section  1, 
c.  148,  Laws  of  1901.  But  however  the  Ir- 
regularities on  the  tabular  exhibit  occurred 
is  not  'very  material,  because  such  exhibit 
was  made  by  the  county'  canvassers,  corre- 
sponds with  the  vote  in  the  certificate,  and 
must  be  presumed  to  be  correct,  since  noth- 
ing appears  in  the  returns  to  the  contrary. 
The  memoranda  on  the  tabular  exhibit  as  to 
the  tally  sheet,  if  evidence  of  anything,  is 
not  evidence  that  the  county  board  of  can- 
vassers followed  it;  on  the  contrary, -it  must 
be  presumed  that  they  determined  the  cor- 
rect vote  in  the  manner  provided  by  law. 
Examination  of  the  tally  sheet  may  have 
aroused  inquiry  and  investigation  along  the 
lines  provided  by  law.  It  is  true  tliat  the 
State  Board  of  Canvassers,  the  resirandeuts, 
were  obliged  to  canvass  from  the  regular  re- 
turns before  them  under  the  power  conferred 
by  the  statutes  and  could  not  go  behind  the 
returns,  and  in  their  return  to  the  writ  of 
mandamus  they  alleged  that  they  did  not  go 
behind  the  returns  of  the  county  canvassers 
and  considered  nothing  else  in  arriving  at 
their  determination  but  the  regular  returns 
of  the  county  canvassers.  A  great  deal  of 
space  Is  occupied  by  counsel  for  relator  in 
their  brief  with  argument  to  the  effect  that 
the  county  canvassers  or  respondents  could 
not  consider  the  tally  sheet;  but  there  is  no 
evidence  that  they  determined  the  result  of 
the  election  from  the  tally  sheet  On  the 
contrary,  upon  the  facts  set  up  in  the  return 
and  admitted  by  the  demurrer  It  appears 
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that  they  did  not,  so  it  Is  unnecessary  to  de- 
'  termlnf  nrhetber  the  tally  sheet  could  be 
considered  or  not 

Aside  frotn  the  question  that  the  respond- 
ents as  a  canvassing  board  has  performed 
its  duty,  determined  that  Mr.  Konop  Aras 
elected,  Issued  a  certificate  of  election  to  blra, 
and  adjourned  sine  die,  we  think  the  record 
fully  supports  the  action  of  the  respondents, 
and  that  the  relator  has  made  no  case  which 
would  warrant  this  court  in  awarding  the 
writ  of  mandamus.  State  ex  rel.  Rlnder  t. 
Goff.  120  Wis.  668,  109  N.  W.  628,  9  I*  R.  A. 
(X.  S.)  916;  State  ex  rel.  Jones  v.  Gates,  86 
Wis.  634,  57  N.  W.  296,  39  Am.  St.  Rep.  912; 
Supervisors  V.  G'Malley,  46  Wis.  35,  50  N. 
W.  521 ;   Merrill  on  Mandamus,  142. 

Section  3452,  Stats.,  Is  also  relied  upon  by 
counsel  for  relator.  It  is  alleged  In  the  peti- 
tion, upon  information  and  belief,  that  di- 
verse omissions  were  made  by  the  inspectors 
throughout  the  district  in  counting  and  re- 
turning votes  cast  for  relator,  so  that  bis 
▼ote  as  canvassed  and  returned  was  smaller 
than  he  In  fact  received,  and  that  such  al- 
leged errors  which  do  not  appear  on  the  face 
of  the  returns  may  be  reviewed  in  this  action 
nnder  section  3452,  Stats.  We  shall'  not  at- 
tempt to  render  an  opinion  upon  the  scope  of 
this  section,  nor  decide  whether  It  applies 
to  any  case  where  the  board  of  canvassers 
bad  Issued  the  certificate  of  election  and  ad- 
journed as  in  the  Instant  case.  It  seems  by 
Its  terms  to  cover  cases  only  where  it  is 
deemed  necessary  to  promote  the  ends  of  Jus- 
tice to  inquire  into  the  facts  of  the  election, 
"Irrespective  of  the  election  returns,"  and 
does  not  appear  to  reach  the  present  case. 
Even  conceding  that  the  statute  Is  valid  and 
may  be  applied  to  the  present  case,  we  do 
not  think  that  it  would  "promote  the  ends 
of  Justice  If  we  were  now  to"  inquire  into 
the  facts  of  the  election  irrespective  of  the 
returns.  Such  an  inquiry  would  take  weeks 
and  probably  months  It  appears  that  Mr. 
Konop's  certificate  Is  already  filed  and  Ms 
name  on  the  list  of  the  next  House;  long 
before  this  court  could  reach  any  result  the 
term  of  office  will  have  begun ;  certainly  any 
decree  of  this  court  rendered  after  March 
4tli  next  cannot  oust  Mr.  Konop  from  of- 
fice; the  final  determination  of  the  right  to 
office  rests  with  the  House  of  Representa- 
tives Itself,  and  any  inquiry  by  the  court  aft- 
er the  term  of  office  has  commenced  in  a  pro- 
ceeding to  which  Mr.  Konop  is  not  a  party 
would  seem  to  be  futile  to  the  last  degree. 

On  the  facts  alleged  In  the  return,  we  are 
unable  to  say  that  the  State  Canvassing 
Board  committed  error,  or  that  It  Is  clear 
that  they  should  have  awarded  the  certificate 
to  Mr.  Kustermann;  hence  the  demurrer  to 
the  return  must  be  overruled.  There  being 
no  suggestion  that  any  material  issue  of  fact 
can  be  taken  on  the  return,  the  writ  will  be 
denied. 

The  demurrer  is  overruled,  and  the  writ  is 
denied. 


This  Is  in  substance  an  application  for  this 
court  to  exercise  its  original  Jurisdiction  in 
mandamus  to  compel  the  State  Board  of  Can- 
vassers to  issue  a  certificate  of  election  to 
the  petitioner  as  representative  in  Congress 
of  the  Ninth  congressional  district  of  Wis- 
consin. 

TIMLIN,  X  I  have  also  arrived  at  the 
conclusion  that  the  writ  should  be  denied  and 
desire  to  make  a  record  of  the  reasons  which 
led  me  to  that  conclusion. 

A  statute  of  the  United  States  provides: 
"Before  the  first  meeting  of  each  Congress 
the  clerk  of  the  next. preceding  House  of  Rep- 
resentatives shall  make  a  roll  of  the  repre- 
sentatives-elect, and  place  thereon  the  names 
of  those  persons,  and  of  such  i)erson8  only, 
whose  credentials  show  that  they  were  reg- 
ularly elected  in  accordance  with  the  laws  of 
their  states  respectively,  or  the  laws  of  the 
United  States."  2  Fed.  Stats.  Ann.  p.  215 
(U.  S.  Comp.  St..  1901,  p.  14). 

The  return  to  the  alternative  writ  shows 
that  a  certificate  of  election  was  issued  by 
the  State  Canvassing  Board  to  Thomas  F. 
Konop  on  December  8,  1910,  and  filed  with 
the  Secretary  of  State,  whereupon  the  lat- 
ter delivered  to  said  Konop  a  certificate  of 
bis  election  and  also  forwarded  a  certificate 
to  the  House  of  Representatives  at  Washing- 
ton as  required  by  law,  and  further:  "That 
said  Thomas  F.  Konop,  to  whom  said  certifi- 
cate has  been  Issued,  Is  now  in  possession  of 
the  office  to  which  he  was  so  declared  to  be 
elected,  and  that  his  name  now  appears  on 
the  roll  of  the  House  of  Representatives  as  a 
member-elect  from  the  Ninth  congressional 
district  of  Wisconsin,  of  the  Sixty-Second 
Congress  of  the  United  States  of  America." 

It  also  appeared  In  said  return  that  the 
State  Canvassing  Board  after  its  canvass  of 
said  election,  and  on  December  8,  '1910,  ad- 
journed without  day.  The  certificate  deliv- 
ered to  Konop  and  filed  in  the  House  of  Rep- 
resentatives  bears  date  Decemlier  9,  1910. 
All  this  occurred  prior  to  the  service  of  the 
alternative  writ,  and  all  this  is  admitted 
by  demurrer  to  the  return  to  that  writ  So 
that  even  on  the  assumption  that  the  county 
board  of  canvassers  of  Oconto  county  er- 
roneously arrived  at  its  determination  from 
a  consideration  of  the  poll  list  together  with 
the  return  from  the  election  inspectors,  and 
that  the  State  Board  of  Canvassers  accept- 
ed the  return  of  the  county  board  of  canvass- 
ers of  Oconto  county  so  based  the  writ  must 
be  denied  under  the  authority  of  State  ex 
rel.  Rlnder  v.  Goff,  129  Wis.  668,  109  N.  W. 
628,  9  L.  R.  A.  (N.  S.)  916,  if  that  case  Is 
not  to  be  overruled.  Quoting  from  that 
ease:  "We  simply  hold  that  where  a  can- 
vass has  been  made  and  a  certificate  issued, 
the  certificate  bolder  cannot  be  deprived  of 
his  prima  facie  right  to  the  office  by  any  sub- 
sequent action  of  the  canvassing  board.  His 
right  must  be  contested  and  set  aside  in  a 
proper  action  or  proceeding  brought  for  the 
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purpose,  and  until  this  has  been  done  man- 
damus will  He  to  place  lilm  in  possession  of 
the  property  and  privileges  of  the  office  to 
which  he  has  prima  facie  title."  Again: 
"This  court  has  held  that  one  who  has  been 
declared  by  the  proper  canvassing  board  to 
have  been  elected  to  an  office,  and  has  re- 
ceived the  proper  certificate  of  election  and 
duly  qualified,  is  entitled  to  the  possession  of 
the  office  and  its  property  and  emoluments  as 
against  all  the  world  except  a  de  facto  of- 
ficer already  in  possession  under  color  of  au- 
thority, and  that  this  right  persists  until  a 
different  result  is  reached  in  a  quo  warranto 
action  or  other  proper  proceeding  to  contest 
the  right  of  the  certificate  holder.  State  ex 
rel.  Jones  v.  Gates,  86  Wis.  634,  67  N.  W. 
296  [39  Am.  St.  Rep.  912] ;  State  ex  rel.  Mc- 
Coale  V.  Kersten,  118  Wis.  287,  95  N.  W.  120." 

The  Constitution  of  the  United  States 
makes  the  House  of  Representatives  "judge 
of  the  elections,  returns  and  qualifications  of 
Us  own  members."  Article  1,  J  5.  And  this 
excludes  any  jurisdiction  on  the  part  of  this 
court  to  entertain  or  determine  any  question 
relating  to  the  election  return  or  qualifica- 
tion of  members  of  Congress  after  the  matter 
has  reached  the  stage  above  Indicated. 
O'Hara  v.  Powell,  80  N.  C.  103,  and  cases  in- 
tra. 

2.  A  motion  to  quash  the  alternative  writ 
is  also  before  the  court.  It  is  contended  that 
the  mandamus  in  the  instant  case  may  be 
supported  under  section  3432,  Stats.  (1898) 
relating  to  mandamus.  That  contains  the 
following:  "In  any  proceedings  by  manda- 
mus against  any  board  of  canvassers  in  the 
Supreme  Court  to  compel  the  execution  and 
delivery"  of  a  certificate  of  election  to  any 
person  claiming  to  have  been  elected  to  the 
office  of  state  senator  or  member  of  the  as- 
sembly, or  member  of  the  House  of  Represent- 
atives of  the  Congress  of  the  United  States, 
or  presidential  elector,  by  the  qualified  elec- 
tors of  this  state,  the  court  may,  if  it  Is 
deemed  necessary  to  promote  the  ends  of 
Justice,  Inquire  into  the  facts  of  such  elec- 
tion, irrespective  of  the  election  returns,  and 
determine  who  was  in  fact  entitled  to  the 
certificate  of  election  to  such  office  by  the 
greater  number  of  legal  votes  cast,  and  the 
certificate  Issued  in  pursuance  of  such  de- 
termination shall  be  taken  as  the  true  and 
only  lawful  certificate  of  election  to  such  of- 
fice, and  any  other  certificate  of  election  to 
the  same  office  Issued  by  any  board  of  can- 
vassers shall  be  null  and  void." 

This  Is  clearly  an  election  contest  statute 
and  cannot  be  made  to  do  service  in  a  politi- 
cal exigency  as  anything  less  than  this.  This 
Is  apparent  from  the  provision  that  it  is 
only  the  certificate  Issued  in  pursuance  of 
"such  determination"  that  shall  be  taken  as 
the  true  and  only  lawful  certificate  of  elec- 
tion to  such  office.  What  is  "such  deter- 
mination"? The  only  determination  thereto- 
fore mentioned  in  this  statute  is  as  follows : 
'The  court  may    •    •    •    inquire  into  the 


facts  of  such  election  Irrespective  of  the  elec- 
tion returns  and  determine  who  was  In  fact 
entitled  to  the  certificate  of  election  to  such 
office  by  the  greater  number  of'  legal  votes 
cast." 

There  is  nothing  in  this  statute  giving  sucb 
efficacy  to  any  certificate  of  election  except 
that  issued  in  pursuance  of  sucb  determina- 
tion. This  statute  is  therefore  unconstitu- 
tional as  regards  representatives  in  Congress 
under  the  clause  of  the  federal  Constitution 
first  quoted,  and  such  is  the  consensus  of 
judicial  opinion  everywhere  with  reference  to 
statutes  of  this  kind  authorizing  a  contest 
and  a  trial  of  the  election  result  on  the 
merits  In  all  cases  where  the  Constitution 
makes  the  legislative  body  the  judge  of  the 
election  returns  and  qualifications  of  its  mem- 
bers. Atty.  Gen.  t.  Board  of  Canvassers,  153 
Mich.  44,  118  N.  W.  584;  Vance  v.  Board  of 
Canvassers,  95  Mich.  462,  54  N.  W.  1084; 
Pound  V.  Board  of  Canvassers,  120  Mich.  181, 
79  N.  W.  114;  O'Hara  v.  Powell,  supra;  In 
re  Election  of  McNeill,  111  Pa.  235,  2  Atl. 
,341 ;  Dalton  v.  State,  43  Ohio  St.  652,  3  N.  E. 
685 ;  Ellison  v.  Barnes,  23  Utah,  183,  63  Pac. 
899. 

State  "ex  rel.  McDiU  v.  Board  of  Canvass- 
ers, 36  Wis.  498,  also  recognizes  this.  Quot- 
ing from  that  case:  "We  cannot  determine 
the  right  to  the  office,  but  only  the  duty  of 
the  Board  of  State  Canvassers  In  respect  to 
the  canvass.  The  power  to  determine  the 
right  is,  by  the  Constitution  of  the  United 
States,  vested  exclusively  in  the  House  of 
Representatives.  Article  1,  {  6.  Hence  we 
cannot  go  behind  the  returns  and  investigate 
and  correct  frauds  and  mistakes,  and  adjudge 
which  of  the  candidates  was  elected,  but  can 
only  determine  whether  the  Board  of  State 
Canvassers  ought  to  include  in  Its  canvass 
and  statement  of  the  votes  cast  for  represen- 
tative in  Congress  those  returns  from  Wood 
county." 

There  was  no  certificate  of  election  Issued 
In  the  McDlll  Case.  Speaking  of  the  board 
of  canvassers,  the  court  said:  "They  have, 
however,  pending  the  present  proceedings, 
voluntarily  abstained  from  making  the  cer- 
tificate required  by  law,  of  their  determina- 
tion of  the  result  of  such  election,  thus  re- 
lieving the  relator  and  the  court  from  what 
might  have  caused  embarrassment,  and  have 
gracefully  submitted  the  whole  matter  to  the 
adjudication  of  the  court" 

If  It  be  said  that  under  section  3452  this 
court  could  exercise  a  fraction  of  the  power 
there  attempted  to  be  conferred  upon  the- 
court,  the  answer  is  that  It  is  only  to  a  cer- 
tificate of  election  Issued  pursuant  to  a 
judgment  of  this  court  after  a  contest  on  the 
merits  that  this  statute  gives  the  effect  of 
superseding  a  certificate  of  election  thereto- 
fore Issued.  In  this  paragraph,  speaking  or 
the  statute,  I  have  used  the  word  "unconsti- 
tutional." Perhaps  In  deference  to  the  learn- 
ed professors,  journalists,  and  others  who 
maintain  that  courts  have  usurped  the  power 


Digitized  by 


Google 


Wla) 


STATE  T.  BOARD  OF  STATE  CAXVASSEBS 


495 


of  declarlog  laws  nnconstltutlonal,  I  should 
bave  said  that  the  provisions  of  the  statute 
are  Inconsistent  with  those  of  the  Constitu- 
tion, and  I  And  it  Impossible  to  conform  to 
both ;  hence  follow  the  Constitution  as  para- 
mount 

3.  The  certificate  of  election  having  been 
issued  and  presented  to  the  House  of  Repre- 
sentatives, the  matter  has  passed  into  the 
control  of  that  legislative  body,  and  any  de- 
cision made  by  this  court  in  this  proceeding 
will  have  no  binding  force  or  eflScacy.  Nei- 
ther Congress  nor  any  one  else  is  required 
to  regard  It  or  give  it  weight.  The  alleged 
duty  of  this  court  to  make  such  proclamation 
or  fulmination  is  therefore  not  a  judicial 
duty.  Gordon  v.  U.  S.,  117  U.  S.  697.  The 
decision  of  this  court  would  be  a  vain  and 
idle  ceremony.  O'Hnra  v.  Powell,  supra;  In 
re  Election  of  McNeill,  supra;  Ellison  v. 
Barnes,  supra;  Dalton  v.  State,  43  Ohio  St 
632.  3  N.  B.  685.  Nothing  could  be  more 
insidiously  damaging  to  the  Judicial  depart- 
ment of  government  than  a  recognition  of  its 
power  or  duty  to  make  proclamations  to 
which  no  one  Is  obliged  to  give  heed  or  re- 
spect 

4.  On  the  merits  of  the  application  there 
Is  no  ground  for  the  issue  of  the  writ  It 
is  uncontroverted  that  the  State  Board  of 
Canvassers  correctly  canvassed  the  returns 
from  all  the  counties  constituting  the  con- 
gressional district  except  Oconto  county. 
Respecting  this  county  it  appears  that  the 
statement  required  to  be  made  by  the  county 
canvassers  and  returned  to  the  State  Can- 
vassing Board  showed  that  Mr.  Konop  had 
received  1,450  votes  in  Oconto  county;  but 
the  statute  further  provided  that  the  county 
canvassers  "shall  append  to  each  statement 
as  part  thereof  a  succinct  tabular  exhibit  in 
figures  of  the  votes  cast  at  each  election  poll 
in  the  count;  for  aacb  office  and  person  en- 
tering into  the  canvass  embraced  in  such 
statement,  whether  canvassed  or  not  and  if 
any  votes  were  rejected  shall  specify  the 
reasons  therefor." 

This  tabular  statement  showed  that  there 
were  cast  for  relator  in  the  First  precinct  of 
Pensaukee  56  votes  and  for  his  opponent, 
Konop,  showed  16  votes  with  the  following 
anaotatlon  opposite  the  IC  votes:  "22  shows 
on  the  tally  sheet  Inspector's  statement 
shows  16."  The  difference  between  16  and 
22  was  then  added  at  the  foot  of  the  column 
to  1,444,  making  1,450.  What  the  county 
board  of  canvassers  of  Oconto  county  had 
before  it  we  do  not  know.  Tally  sheets  are 
in  some  cases  expressly  authorized  by  stat- 
ute. Chapter  459,  Laws  of  1901.  In  others 
by  implication.  Sections  941  and  94J,  Stats. 
(1898) ;  Election  Laws  of  1910,  p.  91.  Wheth- 
er there  was  a  voting  machine  In  the  pre- 
cinct in  question  we  do  not  know.  The 
State  Board  of  Canvassers  had  before  it 
then  a  certified  statement  from  the  county 
board  of  canvassers  showing  that  Mr.  Konop 
received  1,450  votes  and  the  county  canvass- 


ers had  appended  to  this  statement  and  as 
part  thereof  a  tabular  exhibit  in  figures  of 
the  votes  cast  at  each  election  poll  showing 
16  votes  for  Konop,  corrected  by  the  annota- 
tion aforesaid  of  22,  which  brought  his  total 
vote  of  Oconto  up  to  1,450,  corresponding 
with  the  certified  statement.  The  certified 
statement  Is  in  no  wise  Impeached  unless  It 
be  by  this  tabular  exhibit  and  the  correction 
aforesaid,  and  the  tabular  exhibit  is  in  no 
wise  impeached  except  as  it  may  be  impeach- 
ed by  the  memorandum  aforesaid,  indorsed 
thereon  relating  to  the  correction.  There  is 
no  showing  that  Mr.  Konop  did  not  get  these 
22  votes  in  the  First  precinct  of  Pensaukee. 
But  it  is  contended  that  the  memorandum 
of  correction  indicates  that  the  county  board 
of  canvassers  made  the  correction  from  the 
tally  sheets  returned  to  them  by  the  inspec- 
tors, and  that  these  tally  sheets  are  not  ofii- 
clal  documents  or  required  to  be  returned. 
They  were,  however,  treated  as  competent  to 
be  considered  for  the  purpose  of  correcting 
the  return  in  State  ex  rel.  Kinder  v.  GofC, 
supra.  Another  statute  (section  82  Stats. 
1898)  providing  for  the  county  canvass,  au- 
thorized the  county  canvassers,  if  the  return 
from  the  election  inspectors  of  the  various 
precincts  shall  be  found  so  informal  or  in- 
complete that  the  board  of  county  canvass- 
ers cannot  Intelligently  canvass  them,  to 
dispatch  a  messenger  with  such  returns  to 
the  inspectors  with  a  written  specification  of 
the  informalities  or  defects  and  command 
the  inspectors  to  forthwith  complete  the 
same  in  the  manner  required  by  law  and  de- 
liver them  to  such  messenger. 

We  have  no  proof  that  the  county  canvass- 
ers did  this  or  omitted  it;  but  we  have  in 
the  return  a  certified  copy  of  the  duplicate 
statement  of  the  canvass  by  the  Inspectors 
required  by  section  78,  Id.,  to  be  delivered 
to  the  town  clerk,  and  this  shows  22  votes 
for  Mr.  Konop.  What  the  duplicate  original 
which  was  delivered  to  the  county  canvass- 
ers shows  we  are  not  informed,  except  as 
may  be  indicated  by  the  memorandum  on  the 
tabular  exhibit  above  quoted.  This  memo- 
randum is  an  extraofflcial  statement  not  re- 
quired by  law  to  be  made  and  Is  In  my  opin- 
ion entirely  insufficient  to  Impeach  the  can- 
vass of  the  state  board  or  overthrow  the 
certificate  of  election  already  issued. 

MARSHALL,  J.  (concurring).  While  I 
concur  in  the  decision  and  in  the  court's  real 
reason  therefor,  as  I  understand  it  I  fear 
what  has  been  writt^i  may  cause  uncertain- 
ty as  to  the  court's  position, — uncertainty 
growing  out  of  method  of  treatment  In  Its 
opinion,  intensified  by  the  additional  opin- 
ion by  my  Brother  TIMLIN.  So  I  will  place 
on  file  my  understanding  of  what  the  court 
has  decided  as  to  minor  questions  underly- 
ing the  ultimate  one  as  to  whether  the  re- 
turn to  the  alternative  writ  and  the  writ  it- 
self shows,  as  matter  of  law,  the  relator  not 
to  be  eutitled  to,  or  at  least  under  the  cir- 
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'-■umstancea  should  not  be  awarded,  the  re- 
lief prayed  for. 

Obviously  the  motion  to  quash  presented 
the  question  of  sofflclency  of  facts  stated  as 
ground  for  the  writ,  but  It  should  be  under- 
stood that  the  admissions  involved  in  the 
motion  go  only  to  facts  well  pleaded.  A  de- 
marrer  or  motion  in  the  nature  thereof  does 
not  admit  pleaded  conclusions  of  law.  In  this 
respect  the  suggestion  that  Konop  Is  actually 
in  possession  of  the  office  of  member  of  Con- 
gress because  It  Is  so  alleged  as  a  conclu- 
sion In  the  return  challenged  attention. 
Starting  with  the  false  premise  as  a  verity 
the  idea  naturally  followed  that  respondent 
could  not  be  ousted  from  office  by  a  proceed- 
ing of  this  kind.  One  false  premise  natural- 
ly leads  to  a  false  syllogism  in  the  whole 
and  a  wrong  conclusion. 

The  falsity  of  the  premise  that  Konop, 
when  the  return  was  made,  was  practically 
a  member  of  Congress,  an  Incumbent  of  the 
office,  though  the  time  for  which  be  was 
elected  had  not  commenced,  be  had  not  been 
sworn  in  and  the  office  was  actually  in  the 
possession  of  him  whose  term  had  not  ex- 
pired. Is  too  obvious  to  need  more  than  men- 
tioning. The  facts  are  stated  in  the  return 
in  accordance  with  common  knowledge  of 
lawyers  and  laymen  as  well.  It  is  alleged 
that  Konop  has  been  merely  awarded  the 
certificate  of  election  by  the  canvassing 
board,  and  filed  It  with  the  proper  officer  at 
Washington.  Following  that  It  Is  said  "his 
name  now  appears  on  the  rolls  of  the  Bouse 
of  Representatives  of  the  Sixty-Second  Con- 
gress." That  means,  necessarily,  the  future 
Congress,  since  the  Sixty-Second  Congress 
could  not  come  Into  existence  till  expiration 
of  the  Sixty-First  Congress.  So  the  status 
of  Konop  when  the  return  was  made  was 
that  of  a  mere  claimant  for  ab  office,  who 
had  been  awarded  the  usual  evidence  of 
prima  facie  rlRht  thereto.  The  office  Itself 
was  in  possession  of  another,  and  the  one 
holding  such  prima  facie  right  and  such  oth- 
er were  claimants  for  the  future  term.  I 
understand  that  was  the  view  of  the  court 
when  the  case  was  decided. 

There  being  no  question  as  to  the  facts  as 
the  court,  I  venture  to  say,  understood  them, 
the  first  mootable  question  was  whether  Its 
Jurisdiction  extends  to  coercing  a  canvassing 
board,  whose  members  have  gone  through 
the  form  of  doing  their  duty,  but  In  fact 
have  Ignored  the  majority  candidate,  as 
shown  by  mere  mathematical  work  of  deter- 
mining the  fact  from  the  face  of  the  returns, 
awarded  the  certificate  to  a  person  shown 
(hereby  to  be  In  the  minority  and  adjourned, 
— to  reconvene  and  perform  their  full  duty. 

I  cannot  think  the  court  doubts  Its  Juris- 
diction In  a  case  like  this  though  there  is  no 
declaration  of  it  in  the  opinion.  The  gener- 
al scope  of  its  power  has  been  stated  over 
and  over  again.  The  third  broad  grant  In 
section  3,  art.  7,  of  the  Constitution  in  these 
words,  "It  shall  have  power  to  Issue  writs 


of  habeas  corpus,  mandamus,  injunction,  quo 
warranto,  certiorari,  and  other  original  writs, 
and  to  hear  and  determine  the  same,"  is  al- 
most unmeasurable  In  extent.  It  was  early 
held  that  such  clause  was  not  used  to  fur- 
nish Instrumentalities  for  executing  preced- 
ing gianted  powers;  that,  as  to  the  latter, 
authority  to  use  all  appropriate  and  usual 
Instrumentalities  was  given  as  Incident  there- 
to, and  that  the  third  clause  creating  the 
boundless,  so  to  speak,  authority  as  to  writs, 
was  given  for  an  Independent  field  of  Ju- 
risdiction,— ^"Original  Jurisdiction  of  certain 
proceedings  at  law  and  in  equity  to  protect 
the  general  Interests  and  welfare  of  the  state 
and  Its  people" — as  said  in  Atty.  Gen.  v.  Blos- 
som, 1  Wis.  317,  quoted  and  approved  In 
Atty.  Gen.  v.  Railroad  Cos.,  85  Wis.  425; 
State,  etc.,  v.  Johnson,  103  Wis.  591,  79  N. 
W.  1081,  61  L.  R.  A.  33;  State,  etc,  v. 
Johnson,  105  Wis.  164,  83  N.  W.  320;  In  re 
Court  of  Honor  of  111.,  109  Wis.  625,  85  N. 
W.  497;  State,  etc.,  v.  Houser,  122  Wis.  634, 
100  N.  W.  964;  State,  etc.,  v.  Helms,  13G  Wla. 
432,  118  N.  W.  158.  It  Is  a  great  power 
lodged  In  this  court  for  its  use  on  great  oc- 
casions as  they  may  arise  requiring  it,  the 
sole  Judge  as  to  the  occasion  and  of  the 
manner  of  meeting  It  being  the  court  itself. 
No  power  but  the  people  acting  fundamental- 
ly can  change  that  The  trust  being  of  a 
high  prerogative  character,  it  was  not  In- 
tended that  it  should  be  used  except  upon 
prerogative  occasions, — dire  need  for  it,  as 
has  often  been  said,  but  when  such  need  ex- 
ists and  when  it  does  not  la  within  the  sound 
Judgment  of  the  court. 

These  expressions  are  found  characterizing 
the  power  under  discussion,  commencing  with 
Atty.  Gen.  v.  Blossom,  supra,  "It  extends  to 
all  Judicial  questions  afTectlng  the  sovereign- 
ty of  the  state,  its  franchises,  or  prerogatives, 
or  the  liberties  of  the  people.  .Quod  statum 
republlcae  pertlnet"  "Original  Jurisdiction 
of  certain  writs  because  they  are  designed 
for  the  very  purpose  of  protecting  the  sov- 
ereignty and  its  ordained  officers  from  inva- 
sion or  Intrusion,  and  also  to  nerve  Its  arm 
to  protect  Its  citizens  in  their  liberties,  and  to 
guard  Its  prerogatives  and  franchises  against 
Invasion."  "Orrginal  Jurisdiction  of  certain 
proceedings  at  law  and  in  equity,  to  protect 
the  general  Interests  and  welfare  of  the  state 
and  Its  people,  which  it  would  not  do  to  dis- 
sipate and  scatter  among  many  inferior 
courts."  "A  court  of  first  resort  on  all  Ju- 
dicial questions  affecting  the  sovereignty  of 
the  state,  Its  franchises  or  the  pmogatlves 
or  liberties  of  Its  people." 

As  thus  defined  the  original  authority  of 
this  court  is  written  In  the  Constitution  as 
effectually  as  words  could  do  It  I  reiterate, 
it  Is  as  broad  in  Its  sphere  of  activity  as  pos- 
sibilities affecting  the  interests  which  might 
appropriately  require  use  of  a  power  of  its 
high  prerogative  chnracter.  It  is  not  meas- 
urable by  any  legislative  notion  or  restrlct- 
able  thereby,  or  circumscribed  by  the  ancient 
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character  of  the  common-law  writs  men- 
tioned. The  writs  are  usable  according  to 
such  character  or  ezpansable  and  adaptable 
to  meet,  as  we  have  seen,  all  the  posslUlitles 
within  the  scope  of  the  sovereign  power  It- 
self, as  the  court  has  construed  the  constitu- 
tional grant    State,  etc.,  y.  Helms,  supra. 

It  has  always  been  used  sparingly.  With 
continued  appreciation  of  its  purpose  it  al- 
ways will  be  used  sparingly.  But  with  prop- 
er conception  here  at  the  great  trust  reposed 
here  and  the  possible  necessity  for  its  ac- 
tivity upon  application  made  here  to  defend, 
perhaps  the  very  citadel  of  the  people's  lib- 
erty, its  existence  will  never  be  denied  or 
the  great  scope  of  it  cast  into  doubt.  I  aim 
to  make  this  declaration  as  forceful  as  I  can 
and,  80  far  as  I  may  aid  under  the  circumstanc- 
es, there  will  be  no  doubt  about  the  court's 
position  as  I  understand  it.  It  was  along 
this  line  the  court  entrenched  its  jurisdiction 
in  the  cases  cited,  meeting  all  dlfBcultles  of 
defining  it  thus  broadly;  and  rightly  declar- 
ing in  answer  to  appeals  to  restrict  It  by 
construction  because  of  its  supposed  infirmi- 
ties: "If  we  should  find  It  impossible  to  in- 
terpret the  organic  law  of  the  court,  we 
might  not  unjustly  be  held  to  confess  our 
unfitness  for  this  place." 

I  write  as  I  have  written  for  I  deem  It 
unfortunate  for  the  court  to  say:  "We  do 
not  regard  it  necessary  to  consider  or  decide 
whether  mandamus  will  lie  in  any  case  after 
the  State  Board  of  Canvassers  has  deter- 
mined the  result,  Issued  the  certificate  of 
election  and  adjourned  sine  die,  to  compel 
fhe  Issnance  of  a  certificate  to  another  candi- 
date under  existing  laws."  At  the  very  be- 
ginning, the  court  of  necessity  had  to  decide 
that  very  question  before  going  further.  A 
decision  and  opinion  covering  other  points, 
without  first  meeting  such  question,  would 
be,  to  use  the  language  of  my  Brother  TIM- 
LIN, "a  mere  fnlmlnatlon."  That  the  cas« 
was  decided  largely  upon  the  merits  and 
many  points  were  treated  lying  beyond  the 
Initial  one,  shows  conclusively  that  It  was 
the  Judgment  of  the  court  that  it  had  Juris- 
diction. Therefore  the  concession  must  be 
r^^rded  as  pregnant  with  Judicial  assertion. 

Following  the  foregoing  it  would  seem 
needless  to  cite  any  of  the  number  of  in- 
stances where  original  Jurisdiction  of  this 
court  has  been  exercised  in  circumstances 
similar  to  those  here,  if  assertion  of  Juris- 
diction were  not  left  by  the  court  to  impli- 
cation and  denied  independently.  In  State  ex 
rel.  McDlll  v.  State  Canvassers,  36  Wis.  498, 
such  a  case  as  this,  except  the  certificate  had 
not  been  issued.  Jurisdiction-  was  taken,  and 
regarded  as  undoubted,  to  consider  and  de- 
cide alL  questions  of  fact  and  law  presented. 
No  doubt  of  power  was  entertained.  That 
seems  certain.  The  embarrassment  suggest- 
ed contingent  upon  the  certificate  having  been 
issued  and  the  board  of  canvassers  adjourn- 
ed had  reference  not  to  power,  but  whether 
in  Bdch  circomstances  power  ought  to  be  ^- 
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ercised.  No  thought  was  entertained  that 
authority  was  dependable  upon  anything  but 
the  Constitution  itself,  or  but  what  such  au- 
thority was  ample.  Tlie  thought  that,  pos- 
sibly, the  court  could  not  give  efTective  relief 
in  case  of  the  board  having  issued  the  cer- 
tificate to  one  not  entitled  thereto  upon  the 
face  of  the  returns,  and  adjourned  would  not, 
I  venture  to  say,  have  been  entertained  ia 
the  light  of  adjudications  on  the  subject  we 
now  have  the  benefit  of. 

In  State  ex  rel.  Hadfleld  t.  Grace  et  al., 
83  Wis.  295,  sa  N.  W.  444,  the  board  of  can- 
vassers awarded  the  decision  by  disobeying 
the  law  in  reaching  the  result  One  mooted 
question  was  whether  the  board  could,  under 
such  cir<:um8tances,  be  compelled  to  recon- 
vene, perform  its  full  duty  and  make  the 
proper  award.  It  was  decided  in  the  affirma- 
tive, cases  in  several  other  Jurisdictions  to 
the  same  effect  being  dted. 

There  was  no  room  here  to  doubt  the  Ju- 
risdiction or  propriety  of  exercising  it  be- 
cause of  State  ex  rel.  Kinder  v..  Goff,  129 
Wis.  668,  109  N.  W.  628,  9  L.  R.  A.  (N.  S.) 
916.  The  idea  that  the  application  for  re- 
lief here  in  effect  called  for  overruling  the 
decision  there  shows  a  misconception  of  what 
was  before  decided,  and  of  that  I  can  safe- 
ly appeal  to  the  record.  There  the  court 
took  Jurisdiction  to  decide  as  to  the  duty  of 
the  respondei^  It  held  there  was  power  in 
such  a  case  because  the  wrong  complained 
of  affected  "the  sovereignty  of  the  state,  its 
franchises  or  prerogatives,  or  liberties  of  the 
people,"  but  aside  from  some  special  question 
involved  having  statewide  effect  the  Jurisdic- 
tion was  not  affordable  In  respect  to  a  mere 
local  oflSce.  Relief  was  however  denied  upon 
the  ground  that  the  primary  election  law 
created  a  new  office,  that  of  candidate  for 
office — that  Is,  that  it  gave  to  the  person  re- 
ceiving the  greatest  number  of  party  votes 
at  the  primary  for  a  particular  office,  the 
right  to  be  the  sole  party  candidate  for  such 
office  at  the  succeeding  election;  that  upon, 
in  due  course,  his  receiving  the  certificate  of 
nomination  he  acquired  full  official  status; 
because  an  incumbent  of  the  office  of  party 
candidate  for  the  particular  place  in  ques- 
tion, and,  therefore,  mandamus  to  coerce  the 
ministerial  officers  having  only  to  do  with 
awarding,  in  due  course,  the  prima  facie 
right  to  the  office,  after  having  done  so, 
and  thus  created  an  incumbency — Is  improp- 
er, because  then  there  is  a  plain  remedy  at 
law  by  quo  warranto, — the  ordinary  legal 
remedy — to  try  the  title  to  the  office.  The 
familiar  rule  was  adhered  to  that  resort  can 
only  be  had  to  an  extraordinary  remedy  when 
the  common  one  will  not  do.  Ubi  ccstat  rem- 
edium  oriinarium  iM  decurritur  ad  extraor- 
dinarium. 

True,  this  language  was  used  in  State, 
etc.,  V.  Goff,  supra,  "This  court  has  held  the 
one  who  has  been  declared  by  the  proper 
canvassing  board  to  have  been  elected  to  an 
ofiice  and  lias  lecelved  the  proper  certificate 
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of  election  and  duly  qualified,  Is  entiUed  to 
the  possessl(»i  of  the  office,"  adding,  "till 
otherwise  determined  in  quo  warranto  pro- 
ceedings." That  as  will  l>e  seen  by  reference 
to  authorities  relied  on  had  reference  to  the 
doctrine  that,  after  the  term  of  office  has  In 
fact  commenced,  and  the  person  awarded  the 
certificate  has  qualified  and  taken  possession, 
or  is  competent  to  take  possession,  bis  right 
Is  not  triable  inithls  kind  of  a  proceeding. 

The  court  referred  to  State,  etc.,  v.  Oates, 
86  Wis.  634,  57  N.  W.  296,  39  Am.  St  Rep. 
912,  which  was  nat  an  action  of  this  sort 
though  therein  we  find  the  idea  significant 
that  after  the  person  holding  the  prima  facie 
evidence  of  the  right  has  qualified  and  taken 
possession  he  cannot  be  maudamused  out  of 
office  by  a  rival  who  claims  to  -have  been  the 
one  really  elected.  A  case  more  nearly  in 
point  is  State,  etc.,  t.  Sullivan,  83  Wis.  416, 
53  N.  W.  677.  There  the  rule  is  definitely 
stated  thus: 

"Where  the  person  declared  by  the  in- 
spectors of  an  eleection  to  have  been  duly 
elected  to  an  office  has  qualified  and  entered 
upon  Its  duties,  mandamus  will  not  lie  to 
compel  the  inspectors  to  declare  another 
elected.  The  title  to  the  office  should  be 
tried  on  quo  warranto." 

The  reason  therefor  was  stated  to  be  that 
"as  soon  as  the  status  Is  such  that  quo  war- 
ranto will  lie,  mandamus  never  lies  where 
the  former  is  adequate."  It  Is  needless  to 
remark  that  quo  warranto  will  not  He  against 
a  person  who  merely  holds  a  certificate  of 
election,  as  in  this  case.  The  logic  of  State 
ex  rel.,  etc.,  v.  Sullivan  follows, — mandamus 
will  lie. 

The  foregoing  I  venture  to  say  is  supported 
by  the  text-books  and  all  well-considered  ad- 
judications under  systems  like  ours.  This 
from  section  1S2,  MerrlJl  on  Mandamus,  sup- 
ported by  authorities,  many  of  which  are 
cited  In  Hadfield  v.  Grace,  supra.  Is  a  good 
type  of  text-book  phraslngs  of  the  law: 

"The  mere  fact  that  a  canvassing  board 
lias  already  declared  the  result  and  issued  a 
certificate  of  election  is  no  adequate  return 
to  an  alternative  writ  of  mandamus  to  can- 
vass the  returns  properly  and  to  declare  the 
proper  result,  when  the  returns  have  been 
improperly  counted  or  Improperly  rejected. 
Such  action  does  not  oust  the  incumbent 
and  is  often  necessary  to  put  the  relator  In 
possession  to  contest  his  right" 

In  the  cases  cited  a  clear  distinction  is 
drawn,  as  indicated  in  the  text  between  com- 
pelling the  board  to  recovene  after  the  one 
holding  the  certificate  has  actually  taken  of- 
fice or  qualified  and  the  term  commenced, 
and  before,  wtille  there  exists  only  the  mere 
evidence  of  right  to  the  office. 

In  Rosenthal  t.  State  Board  of  Canvassers, 
50  Kan.  129,  32  Pac.  129,  19  L.  R.  A.  157,  the 
question  was  raised  as  in  this  case.  The  office 
was  membership  in  Congress.  The  canvassing 
board   was   held  functus  offloio   because  It 


had  done  all  it  had  a  right  to  do;  that  wheth- 
er the  one  it  awarded  the  certificate  was  the 
person  legally  dected  or  not  Tras  another 
matter  to  be  settled  by  congressional  ac- 
tion ;  that  if  the  board  had  failed  to  award 
the  certificate  to  the  one  entitled  thereto  up- 
on the  face  of  the  returns  and  adjourned, 
the  members  could  have  been  compelled  to 
reconvene  and  perform  their  full  duty.  This 
language  was  used:  "If  a  canvass  hastieeu 
wrongfully  or  Improperly  made  and  the 
hoard  has  adjourned  sine  die,  this  court 
may  compel  it  to  reassemble  and  make  a  cor- 
rect canvass  of  all  the  returns  before  It  at 
the  time  of  the  first  canvass."  Of  course 
that  was  said,  contemplating  the  limitation 
that  the  one  holding  the  spurious  certificate 
had  not  yet  become  an  actual  incumbent  of 
the  office. 

Authorities  in  great  number  could  t>e  add- 
ed to  the  foregoing.  Indeed  I  venture  to  say 
there  is  no  conflict,  when  the  exact  situa- 
tion here  with  reference  thereto  Is  appre- 
ciated. I  must  say  In  concluding  on  this, 
my  understanding  is  that  the  court  is  not 
really  out  of  harmony  with  what  I  have  said. 
.  The  idea  may  find  lodgment  with  some 
from  reading  the  court's  opinion  that  it  can- 
not deal  with  such  a  case  as  this  because* 
the  legislative  body  is  the  Judge  of  the 
qualifications  of  its  members.  That  will  be 
found  expressly  rejected  in  People,  etc.,  v. 
Board  of  Canvassers,  129  N.  T.  360,  29  N. 
E.  345,  14  L.  R.  A.  646,  and  many  cases 
which  might  be  referred  to.  It  is  pointed  out 
that  such  an  action  does  not  Involve  a  con- 
test but  whether  certain  ministerial  offices 
have  done  their  duty  in  awarding  the  prima 
facie  right  indicated  by  the  face  of  the  re- 
turns. Atty.  Gen.  v.  Board  of  Oanvassers. 
etc.,  155  Mich.  44,  118  N.  W.  584,  is  in  har- 
mony therewith.  There  an  attempt  was 
•made  to  compel  the  board  to  determine,  not 
who  received  the  most  votes  as  here  by  the 
face  of  the  returns,  but  whether  the  majority 
candidate  for  state  senator  was  eligible  to 
the  office, — a  question  lodged  by  the  Consti- 
tution In  the  Senate.  The  same  Is  true  of 
In  re  McNeill,  111  Pa.  235,  2  Atl.  341,  and 
other  cases  involving  election  contests. 

Of  course,  in  such  cases  each  legislative 
body  is  the  Judge.  It  would  be  the  plainest 
of  usurpations  to  attempt  to  Invade  its  Juris- 
diction. But  the  determination  of  the  actual 
right  to  a  legislative  office  Is  one  thing  and 
that  of  who,  at  the  hands  of  the  canvassing 
board,  is  entitled  to  Its  evidence  of  right. 
Is  quite  another  thing.  Jurisdiction  as  to 
the  former  Is  in  the  legislative  body.  In  the 
latter  It  is  in  the  canvassing  board  and  that 
can  be  compelled  by  Judicial  proceedings  to 
exercise  Jurisdiction  properly.  Unles?  one 
keeps  the  distinctions  In  mind  between  trial 
of  the  right  to  an  office,  and  trial  of  wheth- 
er a  canvassing  board  has  properly  perform- 
ed Its  duty  in  determining  from  the  face  of 
the  returns  who  Is  entitled  to  the  certificate 
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of  election,  "he  will  be  liable  to  fall  Into  con- 
fusion and  error. 

I  tbtnk  tbe  court  in  discussing  this  case 
mnst  haye  appreciated  the  last  foregoing  or 
would  not  have  Inquired,  as  It  did,  Into 
■whether  the  state  board  awarded  the  certifi- 
cate according  to  the  face  of  the  returns. 
Tbe  board  had  no  other  authority.  Until  it 
correctly  exercised  that  it  could  not  make 
Itself  functui  officio  by  adjourning.  If  It 
•was  not  functus  officio  because  of  haying 
failed  to  do  its  duty,  it  remained— till  some 
other  remedy  Interyened, — as  one  would  up- 
on holding  one  holding  a  wrongfully  issued 
certificate  becoming  an  incumbent  of  the  of- 
fice,— subject  to  coercion  by  this  court  to  ex- 
ercise its  Jurisdiction,  the  case  itself  being 
important  enough  according  to  the  judicial 
policy  established,  to  warrant  it  in  opening 
Its  doors. 

That  part  of  tbe  court's  opinion  suggest- 
ing that  the  board  bad  done  its  duty  merely 
because  of  having  gone  through  the  form 
thereof  and  so  cannot  be  coerced,  is  mislead- 
ing. It  will  be  found  by  the  authorities  cit- 
ed that  such  a  board,  as  we  have  said,  can- 
not be  rightly  claimed  to  hare  done  Its  duty 
and  so  extinguish  its  authority,  till  it  shall 
liave  properly  performed  that  duty.  The 
cases  where  the  expression  is  used,  the  board 
baying  done  its  duty  it  is  functus  officio  and 
cannot  be  mandamused,  are  all  where  there 
■was  performance  of  duty  in  fact — a  determi- 
nation according  to  correct  mathematical 
work,  and  it  was  sought  to  coerce  the  board 
to  go  further  and  exercise  a  jurisdiction  not 
possessed  by  it — determine  the  real  right 
to  the  ofBce. 

I  \Ha  add  that  I  do  not  think  section  3452, 
Stats.  1898,  has  anything  to  do  as  regards 
whether  the  state  board  did  its  duty  or  not 
Whateyer  power  tbe  court  has  in  that  mat- 
ter it  takes  from  the  Constitution,  not  from 
such  section.  So  far  as  that  might  be  con- 
sidered a  practice  regulation,  this  court 
would  follow  it,  doubtless,  when  reasonably 
practicable.  So  far  as  it  attempts  to  confer 
power,  it  does  not  add,  I  think,  to  the  grant 
contained  in  the  Constitution.  So  far  as,  in 
attempting  to  regulate,  it  limits  or  prejudi- 
cially hampers  the  power,  of  course,  it  is  In- 
efficient. I  agree  with  the  suggestion  on  this 
in  th4  last  part  of  the  court's  opinion. 

I  also  agree  that,  on  the  facts,  it  is  very 
difficult  to  say  whether  the  state  board  read 
the  face  of  the  returns  in  the  right  aspect; 
that  the  right  to  the  office  will  be  present- 
able to  the  legislative  body  without  delay 
which,  if  challenged  in  respect  to  the  matter, 
must  decide  it,  and  will  do  so  regardless  of 
evidence  afforded  by  any  certificate  furnish- 
ed by  the  board  of  canvassers,  except  so  far 
as  that  will  be  given  prima  facie  effect;  and, 
further,  that  whether  to  allow  use  of  the 
Court's  Jurisdiction  or  not,  and  especially  by 


a  mandamus  proceeding.  Is  discretionary; 
so  the  proceeding  ought  to  be  dismissed.  It 
is  only  where  tbe  right  is  clear  and  there  has 
been  a  clear  breach  of  duty  in  the  premises 
and  the  substantial  interests  of  the  state  and 
the  parties  would  be  otherwise  seriously  prej- 
udiced, that  the  remedy  should  be  allowed 
and  there  is  a  real  right  to  it 

WINSLOW,  C.  J.  (concurring).  I  entirety 
agree  that  the  writ  in  this  case  should  be 
quashed  upon  two  plain  propositions  which  I 
understand  to  be  the  only  propositions  neces- 
sary to  decide,  or  in  fact  decided,  in  the 
case. 

1.  The  certified  statement  of  the  county 
Iward  of  canvassers  states  iwsitlvely  that 
Mr.  Konop  received  1,450  votes  in  Oconto 
county.  This  statement  is  not  overcome  by 
the  figures  on  the  tabular  statement  at- 
tached. The  utmost  that  can  be  said  about 
the  tabular  statement  is  that  it  is  somewhat 
confused;  it  does  not  contradict  nor  over- 
come tbe  positive  assertion  Ih  the  certified 
statement  In  order  to  Justify  the  issuance 
of  ,a  writ  of  mandamus,  the  right  thereto 
must  be  certain,  and  this  cannot  be  said 
here. 

2.  Owing  to  the  fact  that  the  term  of  office 
commences  within  a  few  days,  and  tbe  House 
of  Representatives  is  the  ultimate  tribunal 
which  must  decide  who  was  In  fact  elected, 
this  court  does  not  deem  that  the  "ends  of 
justice"  would  be  promoted  by  undertaking 
a  fruitless  Inquiry  into  the  facts  of  the  elec- 
tion independent  of  the  returns.  Such  an  in- 
quiry would  consume  much  time,  and  any 
judgment  rendered  by  this  court  at  the  end 
would  have  no  substantial  effect 

I  do  not  understand  tha:t  the  principles 
laid  down  in  the  Kinder  Case  have  any  ap- 
plication here,  because  no  one  to  In  posses- 
sion of  the  office  at  the  time  this  judgment 
is  rendered,  nor  do  I  understand  that  the 
court  decides  or  intimates  that  it  cannot 
compel  a  canvassing  board  to  reconvene  aft- 
er final  adjournment  and  perform  Its  duty 
if  it  appear  that  it  has  failed  to  do  so. 

farther,  I  do  not  understand  that  the 
court  decides  or  Intimates  that  it  may  not  in 
a  proper  case  exercise  the  powers  attempted 
to  be  conferred  by  the  last  clauses  of  section 
3452,  Stats.  1898.  These  questions  are  deli- 
cate and  important  questions  which  will  de- 
serve serious  consideration  when  it  becomes 
necessary  to  decide  them. 


SCHMOLT  v.  H.  W.  WRIGHT  LUM- 
BER CO. 

(Supreme  Court  of  Wisconsin.     March   14, 
1911.) 

1.  Masteb  and  Servant  (S  276*)— Injuries 
TO  Servant— Evidence— Sufficiency. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  support  a  finding  that  tbe  pole 
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hone  was  thrown  against  plaintiff  by  the 
swing  of  the  tongue  of  the  logging  sleigh  to 
which  his  team  was  hitched. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  276.*] 
2.  Mastbr  and   Sbbvast  (|  286*)— Imjubiks 

TO    SEBVANT— QUSSTION    FOB   JUBT— WaKN- 

IHG   TO    SEBVANT. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  present  a  question  for  the  jury 
whether  ordinary  care  did  not  require  that  de- 
fendant's foreman,  when  ordering  plaintiff  to 
drive  a  certain  team  hitched  to  a  logging  sleigh 
down  an  incline,  should  have  warned  plaintiff 
of  the  danger  of  walking  or  running  alougside 
the  neck  or  shoulder  of  the  pole  horse  in  case 
the  pole  team  was  unable  to  hold  back  the  de- 
scending sleigh. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  286.*] 

8.  Tbial  (I  351*)— Vebdict  and  Findinqb— 

Special  verdict. 

Where  the  court  submitted  to  the  jury  an 
interrogatory  whether  defendant's  foreman  used 
ordinary  care  in  not  warning  plaintiff  that  the 
pole  horse  of  the  sleigh  was  liable  to  be  thrown 
to  the  side  by  the  swing  of  the  tongue  in  going 
down  hill,  and  instructed  them  fully  as  to  the 
duty  of  the  foreman  to  give  such  warning,  as 
affected  by  his  knowledge  of  the  capacity  and 
experience  of  plaintiff,  and  also  that  the  burden 
was  on  plaintiff  to  show  that  the  foreman 
failed  to  use  ordinary  care  in  this  respect,  it 
was  not  error  to  refuse  to  submit  a  question 
as  to  whether  a  person  of  plaintiff's  age  and 
eiQ;>erience  ought  to  have  known  that  the  tongue 
was  liable  to  swing  with  enoagh  force  to  throw 
the  horse  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  351.*] 

4.  Mabteb  and  Servant  (S  296*)— Injuries 
TO   Servant  —  Inbtbuctionb  —  Bubden    of 

PbOOF— CONTBIBUTORT   NEOLIOENCE. 

Where  the  court  submitted  to  the  jury  for 
special  findings  questions  as  to  the  negligence 
ci  defendant  in  failing  to  warn  plaintiff  of  the 
danger  of  the  pole  horse  of  a  sleigh  being 
thrown  against  plaintiff  by  the  swing  of  the 
tongue  in  going  down  hill,  and  charged  that 
the  burden  was  on  plaintiff  to  show  a  failure 
of  defendant's  foreman  to  perform  his  duty  in 
this  respect,  and  submitted  a  question  as  to 
plaintiff's  contributory  negligence,  whether  he 
knew  that  in  going  down  the  hill  the  pole  horse 
was  liable  to  be  thrown  to  the  side  by  the 
swing  of  the  tongue  of  the  sleigh,  there  was  no 
error  in  instructing  with  reference  to  the  latter 
question  that  the  burden  of  proof  was  on  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  296.*] 

6.  Master  and  Servant  ({  190*)— Injubies 
TO  Servant— Fellow  Servant— Warning 
AND  Instructing  Servant. 

There  is  no  relation  of  fellow  servant  be- 
tween a  foreman  and  an  injured  servant  in  the 
matter  of  warning  or  instructing  the  latter, 
since  it  is  the  duty  of  the  master,  which  he 
must  exercise  himself  or  through  a  vice  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  449-174;  Dec.  Dig.  { 
190.*] 

0.  Master  and  Sebvaitt  ({  201*)— Injubies 
TO   Servant  —  Fellow  Servant— Concub- 
■  bent  Neolioencb  or  Mabteb  and  Fellow 
Sbbvant. 

Where  an  injury  to  a  servant  results  from 
ths  neglect  of  the  duty  of  the  master  to  warn 
and  instruct  the  servant  as  a  proximate  cause, 
concurring  negligence  of  the  foreman  as  a  fel- 


low  servant   In   some   other  dn^   would    not 
change  the  master's  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  615-534;    Dec   Dig.   i 

7.  Appeal  and  Bbbob  (|  1062*)— Habuless 
Bbbob— SuBiossioN  or  Issues. 

In  an  action  for  injuries  to  a  servaiit, 
where  the  jury  found  specially  that  there  was 
negligence  by  defendant  and  tbftt  it  was  the 
proximate  cause  of  the  injury,  the  refusal  to 
submit  to  the  jury  the  question  whether  the 
plaintiff's  injuries  were  the  result  of  mere  ac- 
cident was  harmless  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4212-4218;  Dec  Dig.  $ 
1002.*] 

8.  Damages  (S  132*)— Exokssivx  Damages- 
Personal  Injuby. 

Where  a  logging  sleigh  passed  over  plain- 
tiff, severing  an  arm  and  otherwise  injuring 
him,  an  award  of  $6,975,  approved  by  the  trial 
judge,  will  not  be  set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Damaees, 
Cent  Dig.  |  383;   Dec  Dig.  f  132.*] 

Appeal  from  Circuit  Court,  Uncoln  Coun- 
ty; Jas.  O'Neill,  Judge. 

Action  by  Robert  Schmolt  by  Us  gnaidlan 
against  the  H.  W.  Wright  Lumber  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  Van  Hecke  and  Edward  M.  Smart, 
for  appellant  F.  J.  &  A.  H.  Smith  (Olln  & 
Butler,  of  counsel),  for  respondent 

TIMLIN,  J.  Judgment  went  for  the  plain- 
tiff on  a  special  verdict  as  follows:  "(1)  Did 
the  plaintiff  fall  by  reason  of  the  near  pole 
horse  being  thrown  to  the  left  by  the  swing 
of  the  tongue  of  the  sleigh?  Answered  yes. 
(2)  Did  the  defendant's  foreman  use  ordinary 
care  In  not  warning  the  plaintiff  that  tie 
pole  horse  was  liable  to  be  thrown  to  the 
side  by  the  swing  of  the  tongue  of  the  slelTh 
in  going  down  the  hill}  Answered  no.  (3) 
If  you  answer  the  last  question  'No,'  then 
was  such  want  of  ordinary  care  by  said  fore- 
man In  not  warning  the  plaintiff  the  proxi- 
mate cause  of  plalntllTs  injury?  Answered 
yes.  (4)  Did  want  of  ordinary  care  on  the 
part  of  the  plaintiff  contribute  to  produce 
his  Injury?  Answered  no.  (5)  Did  the  plaiij. 
tiff  know  that  in  going  down  the  hill  the 
near  pole  horse  was  liable  to  be  thrown  to 
the  side  by  the  swing  of  the  tongue  of  the 
Blelgh?  Answered  no.  (6)  Ought  the  plain- 
tiff In  the  exercise  of  ordinary  care  to  have 
comprehended  the  danger  of  being  tlirowu 
down  by  reason  of  the  inear  pole  horse  being 
thrown  to  the  side  by  the  swing  of  the  tongue 
of  the  sleigh?  Answered  no.  (7)  What  sum 
will  compensate  the  plalntUt  for  the  Injuries 
he  received?    Answer:  $6,976." 

At  the  close  of  the  evidence  the  defendant 
requested  the  court  to  direct  a  verdict  in 
its  favor.  The  request  was  denied  and  due 
exception  taken.  After  verdict  the  defendant 
moved  to  change  the  answers  returned  by 
the  Jury,  as  above  indicated,  to  questions 
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1,  2,  3,  4,  5,  and  6  of  the  special  verdict,  be- 
cause not  supported  by  the  evidenre.  In 
this  way  appellant  brings  up  the  question  of 
the  Insufficiency  of  the  evidence,  as  a  whole, 
to  support  the  verdict,  and  the  insufficiency 
as  to  each  Item  of  fact  or  group  of  facts 
represented  by  a  question  of  the  special  ver- 
dict. 

We  cannot  undertake  In  this  opinion  to 
review  the  evidence  in  detail.  Summarized 
we  think  it  tends  to  show,  and  authorized 
the  Jary  to  believe,  that  at  the  time  of  plaln- 
ttflTs  Injury  he  was  between  17  and  18  years 
of  age,  and  engaged  in  a  lumber  camp  in 
driving  a  rather  decrepit  team,  rolling  logs 
on  a  sled  by  what  is  called  cross-hauling,  and 
occasionally  helping  out  the  sled  teams  with 
tbelr  loads  by  hitching  ahead  where  such 
aid  was  required.  He  had  been  engaged 
at  this  a  little  more  than  a  week  prior  to 
the  time  of  his  injury,  which  occurred  on 
March  9, 1907.  In  the  latter  part  of  January, 
1907,  he  came  to  this  lumber  camp  and  ap- 
plied for  work.  This  was  his  first  attempt 
to  work  at  logging.  He  was  offered  work 
as  a  teamster,  but  objected  to  this,  and  in- 
formed the  foreman  of  his  inexperience.  He 
-was  induced  to  attempt  to  drive  team,  but 
not  at  the  same  work  in  the  performance  of 
which  he  was  injured.  He  began  driving 
team  and  continued  about  a  week.  His 
ignorance  and  incapacity  in  that  direction 
-were  so  manifest  that  his  fellow  workmen 
objected.  They  called  the  attention  of  the 
foreman  to  it;  the  4'oreman  took  the  reins 
ont  of  his  hands  on  several  occasions,  and 
the  plaintiff  asked  to  be  relieved  and  given 
other  work.  The  forentan  did  relieve  him 
from  driving  team  and  placed  him  at  other 
■vrorli,  and  he  continued  this  work  until 
about  a  week  before  his  Injury,  when  he  was 
put  on  cross-hauling  with  a  team.  The  plain- 
tiff bad  little  or  no  experience  In  logging  and 
'was  awkward  and  quite  incapable,  to  the 
knowledge  of  the  foreman.  On  the  occasion 
In  question  one  of  the  sled  teams  with  a 
logging  sled  seven  feet  wide  from  runner  to 
runner,  carrying  12-foot  bolsters  or  bunks, 
■was  brought  up  to  be  loaded  at  a  skidway 
on  a  side  bill.  The  road  from  this  skidway 
down  to  the  main  logging  road  was  made 
by  a  snow  plow  something  more  than  12 
feet  in  width  In  snow  about  2%  feet  deep, 
and  consequently  bad  banks  of  snow  on  the 
sides  and  presented  the  appearance  of  a  snow 
cut  about  12  feet  In  width  between  the  banks, 
and  from  the  skidway  in  question  it  descend- 
ed for  the  first  13S  feet  11  feet  to  a  short 
level  place  or  shelf  in  the  descent  and  from 
this  to  the  base  of  the  bill,  432  feet.  It  de- 
scended 27%  feet,  and  there  were  several 
Bide  curves.  The  sled  team  which  hnnfll-'d 
the  load  of  logs  Is  called  in  the  evidence  t'le 
pole  team.  This  team  alone  bad  power  to 
bold  bsck  the  sled  in  Its  descent.  In  order 
to  enable  this  team  to  hold  back  the  sled 
on  the  steep  descent  mentioned,  hay  was 
placed  in  the  runner  tracks  nearly  all  the 


way  down,  including  the  shelf  mentioned. 
The  sled  was  loaded  with  about  4,000  feet  of 
hemlock  logs,  and  the  pole  team  with  the 
load  started  down  bill  on  the  hay  placed  In 
the  runner  tracks  until  it  reached  the  shelf 
In  the  descent.  Here  by  reason  of  the  hay 
the  sled  stopped,  and  the  pole  team  was  un- 
able to  move  it  down.  '  The  foreman  was 
present  and  directing  operations.  He  ordered 
the  plaintiff  with  his  cross-haul  team  to 
hitch  on  ahead  of  the  pole  team  and  start 
the  loaded  sled.  The  plaintiff  did  so,  and 
both  teams  were  unable  to  start  it  off  this 
shelf.  He  then  ordered  a  third  team  hitched 
on  ahead  and  some  men  to  remove  the  hay 
'  from  under  the  runners,  intending  that, 
when  the  loaded  sled  was  moved  downward 
off  this  shelf,  either  that  the  pole  team 
should  stop  the  sled  and  the  two  forward 
teams  would  be  detached,  and  the  pole  team 
would  take  the  load  down  the  remaining  de- 
scent, or  that  the  three  teams  should  con- 
tinue the  descent  The  plaintiff  demurred, 
but  the  foreman  paid  no  attention.  He  was 
then  ordered  by  the  foreman  to  take  a  posi- 
tion on  the  left  side.  The  driver  of  the 
pole  team  was  sitting  on  the  load;  tbe  plain- 
tiff, driver  of  the  next  team,  standing  In 
this  cut  near  the  runner  track,  between 
that  and  the  horses  hnd  slightly  l>ehind  hia 
team  and  about  opposite  tbe  neckyoke  of  the 
pole  team,  and  directly  in  front  of  the  de- 
scending sled;  and  the  driver  of  the  lead 
team  was  also  standing  in  tills  cut  and  near 
tbe  runner  track,  and  in  front  of  the  descend- 
ing sled,  but,  of  course,  about  a  team's  length 
further  from  the  sled.  It  was  a  most  fool- 
hardy proceeding.  Here  was  a  snow  road 
consisting  of  a  cut  wide  enough  for  the 
bolsters  of  tbe  sleigh,  with  banks  on  either 
side,  a  steep  descent  nothing  to  hold  back 
tbe  load  but  the  pole  team  and  the  bay  in 
the  runner  tracks,  and  two  teams  and  two 
drivers  in  the  cut  ahead  of  the  descending 
sleigh,  should  it  continue  to  descend.  A 
stumble  and  fall  meant  danger  or  death.  The 
three  teams  apparently  made  several  at- 
tempts to  start  tile  load,  swung  the  runners 
a  little  to  one  side,  got  them  off  the  hay,  and 
so  started  the  loaded  sled  downhill;  the 
two  drivers  and  the  two  forward  teams  run- 
ning ahead,  and  the  pole  team  evidently  un- 
able to  hold  it  back  as  soon  as  tbe  runners 
left  the  hay.  In  the  first  part  of  the  descent 
a  sled  runner  on  one  side  struck  or  met  some 
obstacle,  the  tongue  or  pole  swung  to  that 
side,  threw  the  pole  horse  against  the  plain- 
tiff, knocked  him  down,  and  the  descending 
sled  passed  over  him,  severing  one  arm  from 
tbe  body  and  otherwise  injuring  him.  Hints, 
Jr.,  an  experienced  lumberman  who  seems  to 
have  kept  his  wits  about  him  better  than 
any  of  the  others,  tells  how  it  happened. 
He  says  after  the  sled  started  they  went 
down  the  bill  faster  than  a  run,  and  that 
It  was  Impossible  to  unhitch  the  forwaid 
teams.  The  foreman  testified  that  the  sled 
tongue   did  so   swing  over,   and  also  that 
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tbat  was  an  Inference  or  opinion  of  his; 
and  again  that  he  had  said  on  a  former 
examination  that  he  saw  It  happen;  and 
again  ttiat  this  was  an  opinion  of  his.  The 
plaintiff  testified  that  the  tongue  swung  the 
horse  oyer  against  him,  and  that  it  was  his 
opinion,  that  the  tongue  swung.  We  cannot 
stick  on  mere  words  or  weigh  the  verdict 
of  a  Jury  against  mere  literalisms;  and  it  is 
manifest  that  the  witnesses  meant  by  opinion 
an  inference  derived  from  wJiat  they  saw. 
Probably  neither  of  them  saw  the  pole  or 
tongue  at  the  critical  moment,  but  plaintiff 
saw  the  motion  of  the  horse,  and  the  fore- 
'  man  saw  this  and  saw  the  movements  of 
the  sled,  and  It  was  not  Impossible  to  tell 
whether  the  horse  left  the  track  in  the  usual 
manner  by  being  driven  to  one  side  by  mo- 
tion of  the  reins  or  moved  by  his  own  voli- 
tion, which  would  be  more  or  less  of  a  slant- 
ing or  gradual  movement,  or  whether  he 
Jerked  suddenly  at  about  right  angles  to  bis 
course.  We  think  there  was  evidence  to 
support  the  finding  that  the  pole  swung; 
that  the  pole  horse  struck  the  plaiutiff  by 
reason,  of  this  after  the  load  started. 

It  is  probably  common  knowledge,  and 
within  the  experience  of  every  young  man 
who  has  driven  horses,  that  the  pole  or 
tongue  will  whip  or  swing  from  side  to  side, 
if  the  wheel  or  ruuner  oh  one  side  of  the 
vehicle  meets  an  obstacle,  while  the  wheel 
or  runner  of  the  other  side  Is  free.  But  we 
cannot  say  It  is  within  common  experience 
that  this  will  happen  with  such  force  and 
violence  as  to  suddenly  lift  a  team  of  horses 
and  throw  them  to  one  side  of  the  traveled 
track.  This  appears  to  be  what  happened 
In  the  instant  case,  due,  perhaps,  to  the  size 
of  the  load,  the  declivity  of  the  hill,  and  the 
rapid  descent.  The  plaintiff  was  ordered  by 
the  foreman  Into  a  verj'  dangerous  position. 
The  foreman  had  knowledge  at  the  time  of 
the  inexperience  and  incapacity  of  the  plain- 
tiff. The  danger  from-  swing  of  the  sled 
tongue  was  not  so  obvious,  nor  the  experience 
of  the  plaintiff  so  sufficient,  as  to  permit  us 
to  say,  as  matter  of  law,  that  the  plaintiff 
ought  to  have  known  of  It;  and  it  was  a  fa'r 
question  for  the  Jury  whether  or  not,  in  the 
ezercl.se  of  ordinary  care  at  the  time  of  put- 
ting the  plaintiff  Into  this  position,  the  fore- 
man should  not  have  warned  him  of  the  dan- 
ger of  walking  or  running  alongside  the  neck 
or  shoulder  of  the  pole  horse  in  case  the 
pole  team  was  unable  to  bold  back  the  de- 
scending sled,  and  the  three  teams  should 
be  obliged  to  make  the  full  descent  of  the 
hijl.  We  think  there  was  evidence  from 
which  the  Jury  might  Infer  that  the  plaintiff 
did  not  know,  and  was  not  necessarily  bound 
In  the  exercise  of  ordinary  care  to  know, 
that  this  swinging  over  of  the  pole  horse  was 
likely  to  happen,  and  that  the  defendant 
through  its  experienced  and  presumably  com- 
petent foreman  ought  to  have  known,  not 
nnly  of  this  danger,  but  of  the  lack  of  knowl- 
edge and  experience  on  the  part  of  the  plain- 


tiff, entitling  the  latter  to  w&ruing  or  in- 
struction. 

It  is  argued  that  the  court  erred  In  refus- 
ing to  submit  in  the  special  verdict  afore- 
said a  question  requested  by  the  defendant, 
which  called  for  a  separate  finding  of  the 
Jury  as  to  whether  a  person  of  plaintiff's 
age  and   experience  ought   to   have  known 
that  the   tongue  was  liable  to  swing  with 
enough  force  to.  throw  the  horse  or  neekyoke 
against  him,  and  also  in  instructing  the  Jury 
that  the  burden  of  proof  with  reference  to 
questions  numbered  5  and  6  was  upon  the 
defendant    These  objections  may  be  consid- 
ered together.    From  the  form  of  the  verdict 
given,  it  is  apparent  that  the  court  attempte«l 
to  cover  the  question  of  defendant's  liability 
by  the  first  three  questions,  and  the  contrib- 
utory negligence  of  the  plaintiff  by  the  next 
three  questions.     No  doubt  other  forms  of 
expression  might  have  been  used,  for  the  pos- 
sibilities In  this  direction  are  almost  Infinite. 
The  second  question  presented  to  the  Jury, 
in  very  comprehensive  form,  an  important 
constituent  of  the  liability  of  the  defendant. 
It  is  oncontroverted  tliat  no  warning  was 
given  to  the  plaintiff.    The  court  instructed 
the  Jury  with  reference  to  this   question: 
"Where  the  dangers  of  an  employment  are 
visible,  so  that  a  person  of  ordinary  intelli- 
gence in  the  exercise  of  ordinary  care  can- 
not fail  to  see  and  comprehend  them,  his  em- 
ployer is  under  no  legal  obligation  to  warn 
the  servant  of  such  danger.    But  if  there  ex- 
ist facts  known  to  the  master  and  unknown 
to  the  servant  increasing  the  risk  of  em- 
ployment, or  if  the  servant  from  youth,  in- 
experience,   ignorance,    or   want  of  general 
capacity  may  fail  to  appreciate  the  dangers, 
the  master  is  bound  to  disclose  such  facts  or 
give  such  Instructions  and  cautions  to  the 
servant  as  will  enable  him  to  comprehend 
the  risks  and  to  do  his  work  safely  with 
proper  care  on  his  part.    •    •    •    But  it  is 
claimed  the  danger  arising  from  the  liability 
of  the  tongue  to  swing  and  throw  the  near 
horse  over  and  against  the  plaintiff  was  not 
open  or  obvious  and  comprehended  by  the 
plaintiff,  or  that  in  the  exercise  of  ordinary 
care,  considering  his  age  and  experience,  he 
would  not  be  expected  to  have  comprehended 
it  and  that  in  such  case  there  should  have 
been  warning  of  such  danger.    This  is  a  ques- 
tion which  is  for  decision  by  the  Jury.     It 
was  the  duty  of  t!w  foreman  to  give  to  the 
plaintiff  warning  ot  such  of  the  dangers,  not 
open  and  obvious,  to  be  apprehended  from 
driving  a  tow  team  in  the  place  In  question, 
as  a  boy  of  ordinary  intelligence  and  pru- 
dence of  the  plaintiflTs  age  and  experience, 
so  far  as  these  matters-  were  known  and  ap- 
parent to  the  foreman,  v^ould  not  be  likely, 
in  the  exercise  of  ordinary  care  by  the  plain- 
tiff, to  comprehend  and  foresee.    If  the  fore- 
man failed  in  performing  this  duty  under 
these  circumstances,  it  was  a  want  of  ordi- 
nary care,  and  in  such  case  the  Jury  should 
answer  the  second  question  'No.' " 
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The  court  also  Instructed  the  Jury  that,  if 
a  boy  of  ordinary  prudence  and  intelligence 
of  plaiutifTs  age .  and  experience,  exercising 
such  care  as  such  boys  ordinarilji  exercise 
under  similar  circumstances,  would  have 
known  or  comprehended  this  danger,  or  that 
the  swing  of  the  tongue  would  be  liable  to 
throw  the  pole  team  to  the  side,  then  there 
■was  no  duty  on  the  part  of  the  foreman  to 
warn  him  of  this  danger.  The  jury  was  in- 
structed to  consider  all  the  facts  and  cir- 
cumstances and  say  whether  the  foreman 
failed  in  any  duty  to  warn  and  instruct  the 
plaintiff,  and  that  the  burden  of  proof  was 
on  the  plaintiff  to  prove  by  a  preponderance 
of  evidence  that  the  foreman  failed  to  use 
ordinary  care  In  this  respect.  These  instruc- 
tions brought  within  the  scope  of  the  second 
question  all  that  was  attempted  to  be  cov- 
ered by  the  question  proposed  by  defendant, 
and  also  -cast  the  burden  of  proof  upon  the 
plaintiff  to  show  that  he  did  not  know  of  the 
danger  and  ought  not,  in  the  exercise  of  or- 
dinary care,  to  have  known  thereof.  Rabies 
V.  J.  Thompson  &  Sons  Mfg.  Co.,  137  Wis. 
50(5,  118  N.  W.  350,  119  N.  W.  289,  23  I*  R. 
A.   (N.  S.)  296. 

In  this  case  the  fact  of  plaintiff's  knowl- 
edge or  lack  of  knowledge  of  the  danger  in 
question,  and  the  fact  whether  he  ought  to 
bave  known  of  the  same,  were  relevant  as 
bearing  upon  the  duty  to  warn,  and  conse- 
quently upon  the  liability  of  the  defendant. 
These  facts  bore  also  upon  the  care  which 
the  plaintiff  should  exercise  to  ayoid  injury 
and  upon  his  assumption  of  the  risk,  and  con- 
sequently were  relevant,  also,  to  the  issue  of 
contributory  negligence.  So  far  as  they  went 
to  show  the  defendant  negligent,  the  burden 
of  proof  was  on  the  plaintiff  to  establish 
these  facts  and  this  negligence.  So  far  as 
they  constituted  essentials  of  the  defense  of 
Assumption  of  risk  or  contributory  negli- 
gence, the  burden  of  proof  was  on  the  de> 
fendant.  The  court  below  met  this  properly 
t)y  including  tliese  elements  in  the  second 
'question  of  the  special  verdict,  not  expressly 
or  specifically,  but  as  items  of  fact  going  to 
prove  or  disprove  negligence  In  failitig  to 
ilve  warning,  and  properly  Instructed  the  Ju- 
ry that  the  burden  of  proof  to  establish  all 
facts  necessary  to  show  defendant  negligent 
was  upon  the  plaintiff.  There  was  no  error 
In  this.  As  be  might  do  by  special  verdict, 
he  then  submitted  three  questions,  each  bear- 
ing upon  the  assumption  of  risk  and  contrib- 
utory negligence,  if  any,  on  the  part  of  the 
plaintiff.  On  this  issue  so  separated  by  the 
special  verdict  from  the  question  of  defend- 
ant's negligence,  he  properly  charged  that 
tbe  burden  of  proof  was  upon  the  defend- 
ant Hulehan  v.  RaUway  Co.,  68  Wis.  520, 
32  N.  W.  529.  Had  the  items  of  fact  con- 
sisting of  plaintiff's  knowledge  and  his  duty 
under  the  circumstances  to  know  of  the  dan- 
ger been  submitted  by  separate  question  in 
that  part  of  the  special  verdict  relating  to 
the  defendant's  negligence,  the  instructions 


would  bave  been,  as  given,  relative  to  the 
second  question,  viz.,  that  the  burden  of 
proof  was  on  the  plaintiff.  But  in  that  case 
it  would  not  have  been  necessary  to  submit, 
by  repeating,  these  same  interrogatories 
again  in  that  part  of  the  verdict  relating  to 
assumption  of  risk  'and  contributory  negli- 
gence. They  would  be  established  by  being 
found  once.  In  the  instant  case  the  trial 
court  grouped  these  facts  in  his  instructions 
as  constituents  of  the  negligence  or  lack  of 
negligence  of  defendant.  When  he  came  to 
submit  the  subject  of  contributory  negligence 
In  tbe  exercise  of  a  proper  discretion,  he 
specialized  further;  he  divided  the  subject 
of  contributory  negligence  more  into  con- 
stituent parts,  and  having  done  so  be  might 
give  the  Jury  the  rule  relevant  to  the  burden 
of  proof  relating  to  these  constituents.  He 
could  not  foresee  what  the  answers  of  the 
Jury  would  be,  and  In  practice  he  might 
frame  a  special  verdict  so  as  to  present  the 
negligence  of  the  defendant  as  one  issue,  and 
the  contributory  negligence  of  the  plaintiff 
as  a  separate  issue,  to  the  Jury,  each  with  its 
appropriate  burden  of  proof,  notwithstand- 
ing some  fact  bore  such  relation  to  each 
that  it  was  a  constituent  of  each  issue. 

There  was  no  relation  of  fellow  servant 
between  the  foreman  and  tbe  plaintiff  In 
the  matter  of  warning  or  instructing  the 
plaintiff.  That  was  a  duty  of  the  master, 
which  be  must  exercise  himself  or  through 
a  vice  principal.  If  tbe  injurjr  resulted  from 
neglect  of  this  duty  as  a  proximate  cause  of 
such  neglect,  concurring  negligence  of  the 
foreman  as  a  fellow  servant  In  some  other 
duty  would  not  change  the  result.  So  we 
think  there  was  no  fellow  servant  question 
to  be  submitted  to  the  Jury.  Grant  v.  Key- 
stone L.  Co.,  119  Wis.  229,  96  N.  W.  535,  100 
Am.' St  Rep.  883. 

The  appellant  requested  the  court  to  sub- 
mit to  the  Jury  38  questions,  some  of  which 
are  covered  by  the  verdict  submitted,  some 
are  mere  items  of  evidence,  and  all  of  which 
carry  the  itemization  or  specialization  of 
items  of  fact  beyond  the  limit  possible  in 
the  practical  administration  of  Justice. 
Mauch  V.  Hartford,  112  Wis.  40,  87  N.  W. 
816.  One  of  these  requested  questions  was : 
"Were  the  plaintiffs  Injuries  the  result  of 
mere  accident?" 

The  case  of  Kucera  v.  Merrill  Lumber  Co., 
91  Wis.  637,  65  N.  W.  374,  and  Hennesey  v. 
Railway  Co.,  99  Wis.  109,  74  N.  W.  554,  are 
cited,  for  the  purpose  of  showing  that  it  was 
error  to  refuse  to  submit  this  question.  Un- 
less the  words  "mere  accident"  are  held  to 
be  descriptive  of  an  act  or  omission  produc- 
ing Injury,  not  proximately  caused  by  the 
negligence  of  the  defendant,  it  must  be  ob- 
vious that  a  finding  like  this  would  consti- 
tute no  defense  and  would  be  irrelevant. 
Tbe  event  thus  described  must  negative  ei- 
ther defendant's  negligence  or  proximate 
cause  In  order  to  be  relevant  as  a  defense. 
If  it  does  present  such  negative,  it  Is  cover- 
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ed  by  the  findings  of  defendant's  negligence 
and  proximate  cause.  Cases  can  arise  In 
which  the  evidence  takes  such  a  turn  that  It 
Is  proper  to  submit  this  question,  but  they 
are  rare.  In  the  first  case  above  cited  there 
was  no  finding  by  the  jury  that  the  defend- 
ant was  negligent,  and  the  plaintiff  was  ua- 
able  to  state  how  the  Injury  was  Incurred. 
Under  these  clrcumstancea  It  Is  said  that 
such  a  question  was  proper.  In  the  Hennesey 
Case  the  person  Injured  was  found  near  the 
railroad  tracks,  dying  from  bodily  injuries. 
He  died  in  a  few  minutes  without  speaking. 
No  one  saw  how  the  injury  occurred;  that 
question  resting  entirely  on  circumstantial 
evidence.  While  in  Zamik  t.  C.  Reiss  Coal 
Co.,  133  Wis.  290,  113  N.  W.  752,  It  was  rul- 
ed that  the  circuit  court  was  justified  In  re- 
fusing to  submit  such  a  question,  where 
there  were  proofs  tending  to  show  negli- 
gence, witnesses  to  the  transaction,  and  a 
finding  of  negligence  by  the  jury.  See,  also, 
Mauch  y.  Hartford,  supra,  where  the  court 
said :  "Question  No.  17  asked  the  jury  wheth- 
er the  Injury  was  the  result  of  mere  acci- 
dent That  only  tended  to  confuse  the  jury. 
It  bad  no  necessary  or  proper  place  tn  the 
verdict,  under  the  drcnmstances,  since  the 
facts  tn  issue  constituting  the  alleged  negli- 
gence and  Its  proximate  connection  with  the 
Injury,  rendering  it  actionable,  were  covered 
by  proper  questions." 

The  damages,  awarded  to  the  plaintiff  are 
large,  but  they  have  the  sanction  of  the  jury 
and  of  the  learned  trial  judge.  The  perma- 
nent loss  is  certain;  the  pain  and  suffering 
must  necessarily  have  been  great,  and  we  do 
not  feel  warranted  under  these  circumstanc- 
es In  interfering  with  the  amount  approved 
by  the  Jury  and  the  trial  judge.  Other  ques- 
tions presented  have  been  considered,  but  do 
not  appear  to  us  to  require  special  notice. 

Judgment  affirmed. 

SIBBECKER,  J.,  took  no  part 


KNAPP  V.  ALEXANDER  &  EDGAR  LUM- 
BER CO. 

(Supreme  Court  of  Wisconsin.     March  14, 
1911.) 

1.  Tbesfass  ({  20*)— Trespass  TO  Rkal  Pbop- 
KBTT— Actions— Possession  op  Plaintiff— 
Necessity— CoNSTBUCTivE  Possession. 

The  action  of  trespass  quare  clausum  can 
be  maintained  only  by  one  in  the  actual  or  con- 
structive possession  of  the  premises,  and,  where 
plaintiff  relies  on  constructive  possession,  be 
must  establish  it  by  showing  good  title. 

[£^.    Note. — For   other   cases,    see   Trespass, 
Cent  Dig.  U  3^-47;    Dec.  Dig.  i  20.*] 

2.  Tbesfass  (|  20*)— Trespass  to  Real  Pbop- 
EBTY— Injtjbt  to  Possessoby  Riqht. 

An  action  for  trespass  for  injury  to  the 
possessory  right  may  l>e  maintained  by  one  in 
actual  possession  of  land  against  another  hold- 
ing no  paramount  right  or  title,  or  against  a 


mere  intruder,  by  proving  such  possession  an- 
lawful  entry  and  damage. 

[ESd.  Note.— For  other  cases,  see  Trespass, 
Cent.  DJg.,H  32-47;   Dec.  Dig.  {  20.*] 

3.  Public    Lands    (§    35*)  —  Homestead  — 
Rights    of   Entbtkan— Title— When    Sb- 

CUBED. 

An  entryman  on  public  lands  secures  no  ti- 
tle to  the  land  he  desires  to  homestead  until 
he  has  complied  with  the  law  and  earned  his 
patent. 

[E3d.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i  76;    Dec  Dig.  {  36.*] 

4.  Public   Lands   (|   114*)- Patekts— "Re- 
IJITION  Back." 

The  doctrine  of  relation,  while  of  equitable 
origin,  has  a  well-recognized  application  to  pro- 
ceedings at  law,  and  is  applied  most  frequently 
to  conveyances  of  real  estate  made  pursuant  to 
an  antecedent  contract,  and  to  give  effect  to  the 
intention  of  the  parties,  or  to  protect  purchas- 
ers pending  the  fulfillment  of  the  contract.  It 
is  also  applied  to  public  land  transactions,  so 
as  to  cut  off  intervening  claimants  between  the 
date  of  the  entry  and  that  of  the  patent. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  315;    Dec  Dig.  |  114.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6058;   vol.  8,  p.  7783.) 

8.  Tbespass  (I  19*)- Title  to  Support  Ac- 
tion—Public  Land. 

Under  St.  1898,  f  4209,  giving  a  right  of 
action  for  trespass  for  timber  wrongfully  cut 
"on  the  land  of  the  plaintiff,"  a  homesteader  on 
government  public  lands  may  not  maintain  an 
action  of  trespass  for  timber  cut  before  he  went 
into  possession  and  received  his  patent 

[Eki.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  {  27;    Dec  Dig.  i  19.*] 

a.  Public    Lands   (|  114*)  —  Homestead  — 

Tbesfass— Relation  Back. 

A  settlement  by  the  United  States  of  a 
claim  for  a  timber  trespass  committed  before  a 
homestead  entryman  went  into  possession  and 
received  his  patent  was  a  good  defense  to  a 
subsequent  action  by  such  entryman,  the  doc- 
trine of  relation,  if  appUcabie  at  all,  l>eing  so 
between  the  government  and  the  homesteader, 
whereby  the  former  on  issuance  of  the  patent 
should  be  charged  as  trustee  for  the  amount  col- 
lected. 

[GM.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  315;  Dec.  Dig.  |  114.*] 

Kerwin,  J.,  dissenting. 

Appeal  from  Circuit  C!ourt,  Bayfield  Coun- 
ty;  John  K.  Parish,  Judge. 

Action  by  Glenn  Knapp  against  the  Alex- 
ander &  Edgar  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  dicectlons  to 
dismiss  the  complaint 

This  is  an  action  brought  to  recover  dam- 
ages for  a  trespass  committed  on  the  home- 
stead of  ^e  plaintiff.  On  February  20,  1902, 
pursuant  to  section  2289,  Rev.  St  U.  S.  (U. 

5.  Comp.  St.  1901,  p.  1380),  plaintiff  made  ap- 
plication for  a.  homestead  entry  on  the  land 
upon  which  the  trespass  was  afterwards  com- 
mitted. The  register  of  the  land  office  at- 
tached a  certificate  to  such  application,  re- 
citing that  the  application  was  made  for 
lands  subject  to  entry  under  the  homestead 
act,  and  that  there  was  no  prior  adverse 
right  to  the  same.    At  the  time  of  making 


•For  other  eases  see  ume  topic  and  section  NUMBER  In  D«o.  Dls-  &  Am.  Dlx.  Key  No.  Series  &  Rep'r  ladazes 


Digitized  by 


Google 


wis.) 


KNAPF  v.  ATiKXANDEB  &  EDGAB  LUMBER  00. 


605 


bla  appllcaticn  plaintiff  also  filed  an  affida- 
vit showing  that  he  was  entitled  to  make  a 
homestead  entry  under  the  laws  of  the  Unit- 
ed States.  On  February  2lBt  the  receiver  of 
the  land  office  acknowledged  receipt  of  the 
sum  of  |18,  being  the  amount  of  fee  compen- 
sation to  which  the  register  and  receiver 
were  entitled  on  the  entry.  On  February  26, 
1902,  plaintiff  filed  the  non-saline  affidavit  re- 
quired by  law.  The  foregoing  papers  con- 
stituted the  homestead  entry  of  the  plain- 
tiff in  the  lands  described  in  the  application. 
Ttie  trespass  was  committed  on  and  between 
March  20,  1902,  and  April  7th  of  the  same 
year;  the  defendant  cutting  and  removing 
from  said  lands  49,140  feet  of  pine  saw  logs. 
On  July  1,  1902,  the  plaintiff  established  his 
residence  on  said  land  and  continued  to  re- 
side therein  for  five  years,  and  made  his  final 
proofs  in'  August,  1907,  when  a  final  receiv- 
er's receipt  was  issued  to  him.  This  was  fol- 
lowed by  a  patent  which  was  issued  In  Janu- 
ary, 1908.  Plaintiff  looked  the  land  over 
once  before  making  his  entry,  for  the  pur- 
pose of  informing  himself  as  to  its  value. 
On  March  20th  he  went  upon  the  land  to  see 
If  any  trespass  had  been  committed  thereon, 
and  on  April  5th  went  upon  the  land  for  the 
same  purpose^  and  found  the  defendant  cut- 
ting timber,  and  forbade  its  cutting  any 
more.  On  July  13,  1903,  the  United  States 
collected  from  the  defendant  the  value  of 
the  logs  cut  and  removed  from  the  plain- 
tiff's homestead;  the  amount  collected  being 
$320.14.  After  receiving  Ills  patent,  the 
plaintiff  commenced  this  action  and  recovered 
judgment  for  the  value  of  the  lumber  cut 
from  the  logs  removed  from  the  plaintiff's 
homestead;  the  amount  recovered  being 
$714JS7.  Defendant  appeals  from  such  Judg- 
ment 

Kreutzer,  Bird,  Rosenberry  &  Okoneskl, 
for  appellant  Grace  &  Hndnall,  for  respond- 
ent 

BARNES,  J.  (after  stating  the  facts  as 
above).  That  the  plaintiff  at  the  time  of  the 
cutting  was  not  in  the  actual  possession  of 
the  land  from  which  the  timber  sued  for  was 
cut  is  too  plain  to  admit  of  controversy. 
Mygatt  v.  Coe,  147  N.  T.  456,  42  N.  B.  17; 
Rice  V.  Frayser  (C.  C.)  24  Fed.  460;  SUton 
▼.  MuUis,  92  N.  C.  623;  Travers  v..McElvaln, 
181  111.  382,  387,  65  N.  B,  135;  Webber  v. 
Clarke,  74  Cal.  11,  15,  15  Pac.  431 ;  Omaha  & 
F.  L.  &  T.  Co.  V.  Parker,  83  Neb.  775,  61  N. 
W.  139,  29  Am.  St  Rep.  606;  Gildehaus  v. 
Whiting,  39  Kan.  706,  713,  18  Pac.  916.  The 
action  of  trespass  quare  clausum  can  be 
maintained  only  by  one  in  the  actual  or 
constructive  possesion  of  the  premises  on 
which  the  trespass  is  committed.  Gunsolus 
T.  Lormer,  64  Wis.  630,  634,  12  N.  W.  62. 

That  a  cause  of  action  for  trespass  for  in- 
Jury  to  the  possessory  right  may  be  main- 
tained by  8  person  in  the  actual  possession 
of  land  against  another  who  holds  no  par- 


amount right  or  title>  or  against  a  mere  in- 
truder, by  proving  such  poasesslon,  unlawful 
entry,  and  damage,  is  well  established  by  the 
decided  cases  in  tills  court  Hungerford  v. 
Redtord,  29  Wis.  345,  348;  McNarra  v.  Ry. 
Co.,  41  Wis.  69,  74;  Gertiardt  v.  Swaty,  67 
Wis.  24,  28,  14  N.  W.  851 ;  Gunsolus  v.  Lor- 
mer, supra. 

It  is  also  well  settled  that  a  plaintiff  in  an 
action  quare  clausum,  who  is  not  in  the  ac- 
tual possession  of  the  land  upon  wtiich  the 
trespass  is  committed,  and  who  is  therefore 
obliged  to  rely  on  constructive  possession, 
must  establish  that  possession  by  showing 
that  he  lias  good  title.  Stated  In  another 
way,  the  constructive  possession  follows  the 
title.  In  Hungerford  v.  Redford,  supra,  the 
court,  after  saying  that  actual  possession  is 
sufficient  unless  the  defendant  proves  an  ad- 
verse title  of  a  higher  character  than  a  pos- 
sessory one,  continues:  "If  the  plaintiff  is 
not  the  real  owner  of  the  land,  and  the  de- 
fendants shall  be  compelled  to  pay  the  Judg- 
ment which  he  (the  plaintiff)  recovered 
against  them  in  the  circuit  court,  what  rule 
of  law  will  prevent  such  owner  from  bring- 
ing an  action  against  them  for  the  same  logs 
and  recovering  therein?  •  •  •  The  fact 
that  a  recovery  by  the  holder  of  a  merely 
colorable  title  Is  no  bar  to  a  recovery  by  the 
real  owner  demonstrates  that  none  but  the 
real  owner  can  recover."  The  action  was 
one  of  replevin  to  recover  logs  wrongfully 
cut  on  unoccupied  lands  claimed  by  the  plain- 
tiff, and  recovery  was  denied,  because  he 
was  unable  to  prove  perfect  title  to  the 
lands. 

McNarra  v.  Railway  Co.,  supra,  was  an  ac- 
tion to  recover  damages  occasioned  by  a  fire 
negligently  set  by  the  defendant  It  was 
held  that  the  title  necessary  to  be  proved  in 
order  to  maintain  the  action  was  the  same 
as  in  an  action  of  trespass  quare  clausum 
fregit,  or  in  replevin  for  timber  cut  and  re- 
moved, and  ttiat  "in  either  case,  if  the  lands 
upon  which  the  trespass  was  committed  were 
vacant  and  unoccupied,  the  plaintiff  must 
prove  his  title  thereto,  or  he  cannot  .recover." 

In  Gunsolus  v.  Lormer,  supra,  it  was  said : 
"That  constructive  possession  which,  in  the 
absence  of  any  actual  possession,  will  war- 
rant the  bringing  of  this  action  (trespass 
quare  clausum)  is  that  of  owner  of  the  prem- 
ises alone." 

In  Stephenson  v.  Wilson,  37  Wis.  482,  488, 
it  was  held  that,  if  the  plaintiff  in  an  action 
of  trespass  qnare  clausum  cannot  show  actual 
possession,  but  is  obliged  to  rely  on  his  legal 
title,  he  must  show  a  valid  title. 

In  Wadleigh  v.  Marathon  County  Bank,  58 
Wis.  546,  17  N.  W.  314,  the  action  was  brought 
to  recover  the  value  of  sawlogs  cut  upon 
lands  owned  by  the  plaintiff  and  converted  by 
the  defendant  to  its  use.  Judgment  was  de- 
manded for  $1,000,  l>eing  the  value  of  the 
logs,  and  for  the  sum  of  $1,000  for  the  dam- 
age to  the  land  caused  by  the  cutting  of  the 
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timber.  It  was  held  that  the  action  was  in 
the  nature  of  a  trespass  and  was  also  brought 
to  recover  damages  for  permanent  Injury  to 
the  freehold.  The  court  said:  "Were  no 
damages  claimed  other  than  for  the  mere  in- 
vasion of  the  plaintiff's  i)osse8slon,  the  lands 
behig  wild  and  vacant,  it  would  be  Incumbent 
on  him  to  prove  his  title  thereto  in  order  to 
show  a  constructive  possession  in  himself. 
The  cause  of  action  being  permanent  injury 
to  the  land,  to  entitle  the  plaintiff  to  recover 
he  must  establish  his  title.  The  reason  of  this 
is,  if  the  plaintiff  is  not  the  owner  of  the 
land;  a  recovery  by  him  would  be  no  bar  to 
an  action  for  such  injury  brought  against 
the  trespasser  by  the  real  owner." 

Paige  V.  Kolman,  93  Wis.  435,  436,  67  N. 
W.  700,  701,  was  an  action  for  trespass  for 
cutting  timber.  The  court  said:  "The  land 
upon  which  the  trespass  was  committed  was 
unoccupied  timber  land.  Hence  the  plaintiff 
must  prove  valid  title  In  order  to  recover." 

In  some  of  the  cases  cited  the  defendants 
were  mere  naked  trespassers,  who  acted  with- 
out any  color  of  right  In  all  of  them  the 
plaintiffs  showed  or  attempted  to  show  some 
color  of  title.  It  seems,  therefore,  to  be  quite 
well  established  by  our  decisions  that  con- 
structive possession  follows  the  title,  and 
.that  the  trespasser  on  unoccupied  lands  can 
be  made  to  respond  in  damages  but  once,  and 
then  to  the  owner.  The  decisions  elsewhere 
to  the  same  effect  are  numerous.  Shlpman 
V.  Bhxter,  21  Ala.  456;  Smith  v.  YeU,  8  Ark. 
(Eug.)  470;  Jenkins  v.  Lykes,  19  Fla.  148,  45 
Am.  Rep.  19;  Xahoola  River  Mining  Co.  v. 
Irby,  40  Ga.  479 ;  Atlantic  &  G.  R.  Co.  v.  Ful- 
ler, 48  Ga.  423;  Rockwell  v.  Jones,  21  111. 
279;  Gauche  v.  Mayer,  27  111.  134 ;  Broker  v. 
Scobey,  56  Ind.  588 ;  Buck  v.  Aikin,  1  Wend. 
(N.  Y.)  466,  19  Am.  Dec  535 ;  Roe  v.  Wilbur, 
57  Pa.  406;  Snider  v.  Myers,  8  W.  Va.  195; 
Church  v.  Meeker,  34  Conn.  421 ;  Eidwards  v. 
Noyes,  65  N.  Y.  125. 

It  is  now  pertinent  to  consider  what  In- 
terest the  plaintiff  had  acquired  In  the  lands 
at  the  time  of  the  trespass.  It  has  been 
held  by  this  court  and  by  the  federal  Su- 
preme Court  that  an  entryman  secures  no  ti- 
tle to  the  land  he  desires  to  homestead  until 
he  has  complied  with  the  law  and  has  earned 
his  patent  Elnpey  v.  Plugert,  64  Wis.  003, 
C07,  G08,  25  N.  W.  560 ;  Whltcomb  v.  Provost 
102  Wis.  278,  282,  283,  78  N.  W.  432;  Shiver 
V.  United  States,  159  U.  S.  491,  16  Sup.  Ct 
54,  40  L.  Ed.  231;  Stone  v.  United  States, 
167  U.  S.  178,  17  Sup.  Ct.  778,  42  L.  Ed.  127. 
If  the  homesteader,  before  he  has  earned 
and  received  a  final  receiver's  receipt,  cuts 
or  removes  any  more  timber  from  his  home- 
stead than  is  necessary  in  the  process  of 
clearing  his  farm  and  fitting  it  for  cultiva- 
tion, he  himself  becomes  a  trespasser  and 
liable  to  be  prosecuted,  not  only  civilly,  but 
criminally,  for  the  trespass.  Timber  Cases 
(D.  C.)  11  Fed.  81;  United  States  v.  Lane 
(C.  C.)  19  Fed.  910;  United  States  v.  Frev- 
berg  (C.  C.)  32  Fed.  195;   Shiver  v.  United 


States,  supra ;  Stone  t.  United  States,  su- 
pra. No  vested  right  la  conferred  on  tbe 
claimant  .that  may  not  be  taken  away  by 
Congress.  Frisble  v.  Whitney,  9  Wall.  187, 
193,  19  L.  Ed.  668;  Tosemite  Valley  Case,  15 
Wall.  77,  88,  21  L.  Ed.  82 ;  Shiver  v.  United 
States,  supra.  The  homesteader  on  making 
his  entry  acquires  an  inchoate  right  to  se- 
cure the  title  to  the  land  filed  on,  on  com- 
plying with  the  homestead  law,  in  preference 
to  all  other  applicants  for  suCh  land  whose 
claims  are  subsequent  to  his.  The  land  there- 
by becomes  segregated  and  set  apart  for  his 
benefit,  and,  in  a  sense,  appropriated  for  his 
use.  Shiver  v.  United  States,  supra ;  Burling- 
ton, etc.,  Ry.  Co.  V.  Johnson,  38  Kan.  142, 
16  Pac.  125,  129,  and  cases  cited. 

There  was  a  right  of  action  in  some  one  to 
recover  damages  for  this  trespass  as  soon  as 
It  was  committed.  It  is  clear  that  such  a 
right  lOf  action  was  vested  in  the  United 
States  as  owner  of  the  lands.  It  also  seems 
clear  that  under  the  facts  of  this  case  there 
was  but  a  single  cause  of  action,  and  that 
the  plaintiff  had  no  title  that  carried  the 
constructive  possession,  so  as  to  enable  him 
to  maintain  the  action.  If  there  was  but  a 
single  cause  of  action,  that  was  extinguished 
by  the  settlement  made  with  the  only  party 
who  was  entitled  to  make  it. 

I^he  plaintiff,  however,  maintains  that  the 
doctrine  of  relation  is  applicable  to  tiie  facts 
of  the  case,  and  that  the  patent  should  be 
held  to  relate  back  and  convey  title  as  of 
the  date  of  the  homestead  filing,  and  a  num- 
ber of  cases  are  cited  In  support  of  such 
claim.  The  doctrine  of  relation  is  of  equi- 
table origin,  but  has  a  well-recognized  ap- 
plication to  proceedings  at  law.  It  is  ap- 
plied most  frequently  to  conveyances  of  real 
estate  made  in  pursuance  of  an  antecedent 
contract  and  is  applied  to  give  effect  to  the 
intention  of  the  parties  or  to  protect  pur- 
chasers pending  the  fulfillment  of  the  con- 
tract It  is  also  applied  to  public  land  trans- 
actions, so  as  to  cut  off  intervening  claim- 
ants between  the  date  of  the  entry  and  the 
date  of  the  patent.  Shepley  v.  Cowan,  91  U. 
S.  330,  337,  340,  23  L.  Ed.  424;  Peyton  v. 
Desmond,  129  Fed.  1,  11,  63  0.  0.  A.  651. 
Our  own  court  has  applied  it  to  land  con- 
tracts, at  least  as  between  parties  and  priv- 
ies thereto,  in  the  following  cases :  Stahl  v. 
Lynn,  86  Wis.  75,  56  N.  W.  188 ;  Krakow  v. 
Wille,  125  W^is.  284,  103  N.  W.  1121 ;  Evans 
V.  Crawford  County  Ins.  Co.,  130  Wis.  189, 
109  N.  W.  932,  9  L.  R.  A.  (N.  S.)  485,  118 
Am.  St  Rep.  1009;  Western  L.  &  C.  Co.  v. 
Copper  River  L.  Co.,  138  Wis.  404,  120  X. 
W.  277,  and  Blaha  v.  Bergman,  142  Wis. 
43,  121  N.  W.  1047.  It  has  also  held  that 
the  doctrine  would  apply  as  against  a  tres- 
passer. Gilbert  v.  Auster,  135  Wis.  581,  116 
N.  W.  177. 

In  Peyton  v.  Desmond,  129  Fed.  1,  63  C.  C. 
A.  651,  it  is  held  that  a  homesteader  after  he 
secures  a  patent  may  sue  and  recover  for  a 
trespass  committed  before  final  proofs  were 


Digitized  by 


Google 


wis.) 


KNAPP  V.  AI-EXANDEa  *  EDGAE  LUMBER  CO. 


507 


made;  the  patent  relating  back  to  the  date 
of  entry.  In  this  case  it  Is  held  that  the 
homesteader  Is  entitled  to  receive  the  laud 
in  the  condition  in  which  it  was  on  the  date 
he  made  his  entry.  When  the  patent  was  is- 
sued, however,  the  timber  was  gone  and  a 
right  of  action  only  remained  to  recover  its 
value.  Equitably,  as  between  the  United 
States  and  the  homesteader,  that  cause  of 
action  became  the  proi)erty  of  the  latter  as 
soon  as  he  complied  with  the  law,  and  it  was 
held  that  the  patent  carried  with  it  the  right 
of  action  for  the  trespass.  No  attempt  had 
been  made  by  the  United  States  to  enforce 
the  collection  of  the  trespass.  This  case, 
which  is  strongly  relied  on  by  the  respond- 
ent, is  authority  to  the  proposition  that  the 
moneys  collected  by  the  United  States  from 
the  defendant  equitably  and  Justly  belong  to 
the  plaintiff,  now  that  he  has  perfected  his 
title.  It  is  not  authority  for  the  claim  that 
the  United  States  did  not  have  the  right  to 
collect  for  the  trespass  in  the  first  instance, 
and  neither  is  it  authority  to  the  proposition 
that,  although  the  United  States  has  com- 
promised and  settled  its  cause  of  action,  the 
same  cause  of  action  can  be  prosecuted  by 
the  homesteader  against  the  trespasser.  On 
the  contrary,  the  decision  holds  that,  where 
the  United  States  has  a  cause  of  action  at 
the  time  the  pateut  is  issued,  it  parts  with 
such  cause  of  action  against  the  trespasser 
by  assigning  it,  in  eftect,  to  the  homesteader. 

The  case  of  Garner  v.  Railway  Co.,  43 
Minn.  375,  45  N.  W.  713,  relied  on  by  the  ap- 
pellant, is  distinguishable  from  the  case  at 
bar  in  two  respects:  In  the  first  place,  the 
plaintiff  was  in  the  actual  possession  of  the 
land  under  his  timber  entry  when  it  was 
damaged  by  the  fire  negligently  set  by  the 
defendant,  and,  secondly,  the  United  States 
asserted  no  claim  against  the  defendant  for 
the  damage  resulting  from  the  fire.  The  case 
of  Hastay  v.  Bonness,  84  Minn.  120,  86  N.  W. 
896,  is  also  relied  upon  by  the  appellant 
This  action  was  brought  by  the  homesteader 
After  he  luid  secured  his  patent,  and  the 
United  States  had  never  attempted  to  col- 
lect for  the  trespass,  and  it  was  held  that 
the  patent  related  back  to  the  date  of  entry. 
This  case  was  very  similar  in  its  facts  to 
Peyton  v.  Desmond,  supra.  .  . 

Our  attention  has  not  been  called,  to  any 
■case  which  holds  that  the  United  States  was 
-not  entitled  to  collect  for  the  trespass  com- 
mitted by  the  defendant  at  the  time  when 
It  did  collect  for  the  same,  and  the  law  seems 
to  be  well  settled  the  other  way.  Neither 
has  our  attention  been  called  to  any  case 
where  the  homesteader  who  has  not  yet  en- 
tered into  possession  of  his  homestead  can 
.maintain  an  action  for  trespass  committed 


before  he  has  taken  possession,  and  while  his 
right  to  the  land  remains  inchoate.  This  ac- 
tion is  brought  under  section  4269,  St  189S, 
and  that  statute  only  gives  a  right  of  action 
for  trespass  for  timber  wrongfully  cut  "upon 
the  land  of  the  plaintiff."  The  decisions  of 
our  own  court  hold  that  constructive  posses- 
sion follows  the  title  In  an  action  of  trespass 
Involving  injury  to  the  freehold.  Finally,  we 
think  there  was  but  a  single  cause  of  action, 
which  the  United  States  might  enforce  at 
any  time  before  a  final  receiver's  receipt  of 
patent  was  issued,  and  that  when  it  was  en- 
forced and  the  damages  claimed  were  paid  it 
became  extinguished,  and  the  issuance  of  a 
patent  conid  not  revive  it  The  rule  requir- 
ing a  party  not  in  actual  possession  to  show 
title  before  he  can  recover  in  an  action  for 
trespass  for  injury  to  real  estate  is  reason- 
able. Our  statute,  section  4269,  has  been 
held  to  be  highly  penal,  in  that  It  permits 
the  injured  party  to  recover  a  sum  which 
may  be  several  times  the  amount  of  the  dam- 
age actually  sustained.  Unless  the  law  clear- 
ly permits  every  person  having  color  of  ti- 
tle to  sue  for  and  exact  damages  provided 
for  in  the  statute,  we  should  be  loath  to  hold 
that  there  could  be  more  than  one  recovery 
for  a  single  injury  to  the  freehold.  Four 
persons  may  each  have  a  tax  deed  on  a  va- 
cant parcel  of  land  on  none  of  which  deeds 
has  the  three-year  statute  of  limitations 
run.  Any  one  of  the  four  may  eventually  ac- 
quire title  by  virtue  of  his  deed  and  acts  done 
thereunder.  The  original  owner  may  succeed 
in  setting  aside  all  of  the  deeds  and  estab- 
lish perfect  title  in  himself.  We  do  not 
think  that  each  of  these  five  parties  could 
sue  a  trespasser  and  collect  from  him  the 
value  of  the  lumber  manufactured  from  logs 
wrongfully  cut  from  the  land,  because  each 
could  show  a  colorable  title  and  a  better 
right  to  the  premises  than  the  trespasser. 
The  equitable  doctrine  of  relation  cannot  be 
applied  simply  to  compel  a  wrongdoer  to  pay 
twice  for  the  same  wrong.  If  the  doctrine 
of  relation  has  any  application  in  such  a  case 
as  this,  it  is  between  the  government  and  the 
homesteader,  whereby  the  former  when  the 
homestead  is  patented  should  be  charged  as 
trustee  of  the  latter  for  the  amount  collect- 
ed. It  follows  that  the  settlement  of  the 
cause  of  action  sued  on  by  the  defendant 
with  the  United  States  was  a  good  defense 
to  such  action,  and  that  the  court  erred  in 
awarding  Judgment  in  plaintiff's  favor. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  complaint 

SIEBECKER,  J.,  took  no  part.  KERWIN. 
J.,  dissenting. 
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SOHWEIKERT  t.  JOHN  R.  DAVIS  LUM- 
BER CO. 

(Sapreme  Coart  of  Wisconsin.     March  15, 
1911.) 

1.  EVIDKNCK  (i  539*)— COMPETBNCT  Or  B!x- 
PE8T— CONBTBTJCTXON    OF   MACHINERY. 

In  an  action  for  the  injury  of  a  servant  by 
an  unguarded  sprocket  wheel,  a  factory  in- 
spector who  had  considerable  experience  in  de- 
termining the  safety  of  similar  machinery,  who 
had  seen  similar  machinery  in  factories  guard- 
ed, and  had  ordered  it  .guarded  in  other  fac- 
tories, was  qualified  to  testify  as  an  expert  as 
to  the  practicability  of  guarding  the  wheel. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  a  2349-2352 ;    Dec.  Djg.  §  539.*] 

2.  Mastbb  and  Servant  (g  276*)— Injuries 
TO  Sbbvant— Actions— EJviDENCE. 

Evidence,  in  an  action  for  injuries  to  a 
servant,  held  not  to  show  that  at  the  time  of 
bia  injury  he  was  engaged  outside  of  the  line 
of  his  duty. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   !{  950-976;    Dec.  Dig.  i 

8.  MAfSTEB  and  Servant  ({  121*)— Injuries 
TO    Servant  —  Guarding    Machinebt  — 
"Belting.  Shaetino,  and  Gkabihg." 
A  sprocket  wheel  and  chain  are  within  St. 

1888,   I   1636J,   requiring  all  belting,  shafting, 

and  gearing,  so  located  as  to  be  dangerous  to 

employes  in  the  discharge  of  their  duties,  to  be 

securely  guarded  or  fenced. 
[Ed.  Note.— For  other  cases,  see  Ma,8ter  and 

Servant,  Cent  Dig.  Si  228-231;    Dec!  Dig.  { 

121.*] 

4.  Master  and   Servant  (S  121*)— Injubies 

TO  Servant— Tbiai.. 

Under  St  1898,  |  1636j,  squiring  all  belt- 
ing, shafting,  and  gearing,  so  located  as  to  be 
dangerous  to  .employ^  in  the  discharge  of  their 
duties,  to  be  securely  guarded  or  fenced,  find- 
ings that  an  unguarded  sprocket  wheel  caus- 
ing injury  w,as  so  located  as  to  be  dangerous  to 
employes  in  the  discharge  of  their  duties,  and 
that  plaintiff  was  injured  by  it  without  contrib- 
utory negligence  in  discharging  Ms  duty,  are 
sufficient  to  make  a  case  agiunst  the  defendant. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  228-231;    Dec.  Dig.  { 

6.  Master  and  Servant  ({  289*)— Injuries 
TO  Servant — CoNTRiBxnx>BT  Negliqence— 
Question  fob  Jury. 

In  an  action  for  injury  to  a  servant,  evi- 
dence held  to  make  the  question  of  contributory 
negligence  one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  1089-1132;  Dec.  Dig.  | 
289.*] 

Appeal  from  Circuit  Court,  Price  Oounty; 
James  Wlckbam,  Judge. 

Action  by  Paul  Schweikert,  a  minor,  by 
Gottlieb  Schweikert,  bis  guardian  ad  litem, 
against  John  R.  Davis  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

This  action  was  brought  by  plaintiff,  a 
minor,  to  recover  damages  for  personal  in- 
juries. The  complaint  alleges  that  plaintiff 
was  a  minor  and  Inexperienced,  and  that  a 
sprocket  wheel  and  chain  where  be  was 
working  were  unguarded,  contrary  to  law 
aud  the  duty  of  the  defendant,  and  that 


plaintiff  was  not  warned  conoeming  the  dan- 
gers incident  to  bis  work,  and  did  not  know 
of  them.  The  answer  puts  in  issue  the  alle- 
gations of  the  complaint,  and  alleges  that 
plaintiff  was  Injured  while  engaged  volun- 
tarily in  work  outside  of  his  employment  and 
contrary  to  orders;  also  alleges  contributory 
negligence  and  assumption  of  risk. 

The  jury  returned  the  following  verdict: 
"(1)  Was  the  sprocket  wheel  on  which  plain- 
tiff was  Injured  so  located  as  to  be  dangerous 
to  employes  in  the  discharge  of  their  duties? 
Answer:  Tes.  (2)  Was  it  practicable  in  the 
efficient  operation  of  the  resaw  to  securely 
guard  such  sprocket  wheel?  Answer:  Yes. 
(3)  Would  such  a  guard  have  lessened  the 
danger,  if  any,  to  the  plaintiff,  in  feeding  the 
resaw?  Answer:  Yes.  (4)  Did  the  defend- 
ant fail  to  exercise  ordinary  care  in  failing 
to  securely  guard  said  sprocket  wheel?  An- 
swer: Yes.  (5)  Was  the  failure  of  tlie  de- 
fendant to  securely  guard  said  sprocket  wheel 
the  proximate  cause  of  plaintiff's  injury? 
Answer:  Yea.  (6)  Did  the  defendant's  fore- 
man, Oscar  Rasmussen,  before  the  time  when 
plaintiff  was  injured,  direct  the  plaintiff  to 
feed  the  resaw  whenever  be  should  be  re- 
quested to  do  80  by  the  person  who  usually 
fed  that  machine?  Answer:  Yes.  (7)  Was 
the  plaintiff  at  and  prior  to  the  time  of  his 
Injury  inexperienced  and  ignorant  of  the 
dangers  incident  to  the  work  of  feeding  the 
resaw?  Answer:  Yes.  (8)  If  you  answer 
question  number  six-  'Yes'  and  also  answer 
question  number  seven  'Yes,'  then  did  Os- 
car Rasmussen,  at  the  time  of  giving  such 
instructions,  know  that  plaintiff  was  inex- 
perienced and  Ignorant  of  such  dangers? 
Answer:  Yes.  (9)  If  you  answer  question 
number  eight  'Yes,'  then  did  Oscar  Rasmus- 
sen fall  to  exercise  ordinary  care  In  failing 
to  warn  plaintiff  of  such  dangers?  Answer: 
Yes.  (10)  If  you  answer  question  number 
nine  'Yes,'  then  was  such  failure  to  warn 
plaintiff  of  such  dangers  the  proximate  cause 
of  plain tlfTs  Injury?  Answer:  Yes.  (11) 
Was  the  plaintiff,  prior  to  the  time  of  bis  in- 
Jury,  chargeable  with  notice  that  on  account 
of  his  lnexi)erlence  he  might  probably  be 
injured  In  attempting  to  feed  the  resaw?  An- 
swer: No.  (12)  Did  any  want  of  ordinary 
care  on  the  part  of  plaintiff  contribute  to 
produce  his  injury?  Answer:  No.  (13)  If 
the  court  should  determine  that  the  plaintiff 
is  entitled  to  Judgment  on  this  verdict,  at 
what  sum  do  you  assess  the  plalntifTs  dam- 
ages?   Answer:    $2,800." 

Motions  were  made  by  defendant  for  non- 
suit, directed  verdict,  for  Judgment  notwith- 
standing the  verdict,  to  change  the  answers 
of  the  Jury  in  the  special  verdict,  and  for 
Judgment  in  its  favor  on  the  modified  verdict 
and  for  a  new  trial.  These  motions  were  re- 
spectively denied,  and  judgment  ordered  for 


■For  otlier  cases  see  ume  topic  and  section  NUUBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'c  Indexes 
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plaintiif  on  tbe  verdict,  which  was  entend, 
from  which  this  appeal  was  taken. 

Barry  A  Barry,  for  appellant.  W.  H. 
Frawley  and  T.  F.  Frawley,  for  respondent. 

KERWIN,  J.  (after  stating  the  facts  aa 
above).  It  appears  from  the  record  that  the 
plaintiff  at  the  time  of  the  Injury  was  18 
years  old  and  employed  at  work  feeding  ma- 
terial Into  a  resaw  machine,  which  was  op- 
erated by  sprocket  chains;  that  the  sprocket 
wheel  on  which  plaintiff  was  Injured  was 
operated  on  a  shaft  at  the  front  of  the  ma- 
chine, and  In  feeding  the  machine  it  was 
necessary  to  push  the  slabs  which  were  be? 
Ing  resawed  under  the  shaft  and.  sprocket 
wheel;  that  the  work  required  close  and 
constant  attention;  that  the  sprocket  wheel 
was  nngnarded;  that  while  plaintiff  was  so 
engaged  be  was  Injured  by  having  his  hand 
caught  in  the  sprocket  wheel.  A  model  of 
the  machine  was  put  in  evidence  and  Is  be- 
fore us.  The  machine  consisted  of  a  feed 
table  about  2%  feet  «bove  the  floor,  in  which 
were  live  rollers,  at  the  front  end  of  which 
a  dead  roller  was  located,  and  at  the  rear 
end  of  which  was  a  horizontal  band  saw. 
A  heavy  press  roll  was  situate  over  the 
table  Jnst  In  front  of  the  saw,  which  was 
■et  into  a  movable  frame;  the  press  roll 
working  up  and  down  to  accommodate  the 
tbickness'  of  the  slabs  which  were  being  fed 
to  the  saw.  This  press  roll  was  caused  to 
revolve  by  means  of  sprocket  wheels  and 
chain;  one  sprocket  being  on  the  press  roll 
and  the  other  located  at  the  front  end  of  the 
machine.  The  power  came  directly  from  a 
■mall  shaft  which  was  held  between  two  np- 
right  posts  located  at  the  extreme  front  and 
on  either  side  of  the  feed  table.  The  shaft 
was  set  in  boxes  placed  at  the  end  of  the 
framework  which  held  the  press  roll.  The 
front  sprocket  wheel,  being  the  one  on  which 
plaintiff  was  injured,  was  placed  at  the  left 
side  of  the  machine  directly  above  the  dead 
roller  and  at  the  front  end  of  the  feed  table. 
The  operator  stood  in  front  of  the  machine 
in  a  space  about  2^A  feet  between  the  feed 
table  and  a  set  of  rollers  on  which  material 
was  brougbt  to  the  resaw.  At  the  time  of 
the  injury  the  plaintiff  was  feeding  a  slab  to 
the  resaw  and  had  his  right  hand  below  and 
bis  left  on  the  top  of  the  slab,  and  was  pull- 
ing the  slab  toward  the  machine;  the  slab 
came  rather  fast,  with  a  jerk,  and  caught 
his  hand  between  the  sprocket  wheel  and 
slab.  He  had  gloves  on,  and  the  glove  caught 
first  between  the  slab  and  sprocket  wheel, 
and  his  hand  was  pulled  in. 

1.  Error  is  assigned  on  the  admission  of 
the  evidence  of  one  T.  A.  Walby  aa  an  ex- 
pert witness  on  the  question  of  the  practica- 
bility of  guarding  the  sprocket  wheel,  and  it 
la  claimed  that  the  witness  had  not  shown 
himself  qnalifled  to  testify.  The  evidence 
shows  that  Walby  was  a  factory  inspector, 
and  had  bad  quite  large  experience  in  exam- 
ination of  similar  machinery  with  a  view  of 


determining  its  safety,  and  testified  that 
be  had  seen  similar  machinery  in  factories 
guarded,  and  that  such  machinery  could  be 
guarded,  and  that  he  had  ordered  it  guarded 
in  other  factories.  His  knowledge  was  based 
upon  actual 'experience  In  the  Inspection  of 
sprocket  wheels  and  shafting  similar  to 
those  in  question  in  factories  In  northwest- 
em  Wisconsin.  He  was  fully  qualified  to 
testify  as  an  expert;  therefore  no  error  was 
committed  in  admitting  bis  evidenre.  Kath 
V.  Wisconsin  C.  B.  Co.,  121  Wis.  503,  99  N. 
W.  217;  Bucher  v.  Wisconsin  C.  B.  Ck).,  139 
Wis.  597,.  120  N.  W.  518;  Miske  et  aL  v.  Thom, 
128  N.  W.  868. 

2,  It  is  claimed  that  the  plaintiff  was  not 
engaged  In  the  line  of  his  duty  when  In- 
jured; that  he  was  employed  to  clean  up 
around  the  resaw  and  assist  the  regular 
man  in  taking  away  material  from  It  But 
there  Is  credible  evidence  that  he  was  Instruct- 
ed to  take  the  place  of  the  fellows  at  the 
saw  when  necessary,  and  that  the  foreman 
saw  him  feeding  the  machine  about  two 
hours  before  he  was  Injured;  that  the  fore- 
man told  him  to  do  the  work  of  feeding 
when  the  feeder  wanted  him  to  and  needed 
him.  The  plaintiff  was  corroborated  by  oth- 
er evidence,  so  there  is  sufficient  evidence 
that  at  the  time  of  the  injury  plaintiff  was 
engaged  in  tbe  line  of  his  duty.  The  fore- 
man who  directed  him  had  charge  of  the 
mill,  and  his  orders  were  binding  upon  th.> 
defendant  Jolmson  v.  Ashland  W.  Co.,  71 
Wis.  653,  87  N.  W.  823,  5  Am.  St  Rep.  243; 
Button  V.  Chicago,  M.  &  St  P.  R.  Co.,  87 
Wia  68,  67  N.  W.  1110;  Wagner  v.  Piano 
Mfg.  Co.,  110  Wis.  61,  85  N.  W.  643. 

3.  As  to  necessity  of  guarding  the  sprocket 
wheel,  if  we  -understand  the  argument  of 
counsel  for  appellant  correctly,  they  contend 
that  the  evidence  does  not  show  a  case  re- 
quiring the  defendant  to  guard  the  sprocket 
wheel  in  question,  and  yet  they  seem  to  con- 
cede that  this  court  has  so  held  under  simi- 
lar facts.  They  say,  "The  question  first 
arises  as  to  whether  a  sprocket  wheel,  hav- 
ing a  chain  running  over  It,  is  Included  with- 
in the  classification  set  forth  in  the  statute," 
and  after  discussing  the  definition  of  "gear" 
and  "gearing"  they  say,  "In  fairness,  we 
would  add  that  In  two  cases  that  have  come 
to  our  attention  the  court  has,  without  dis- 
pute, regarded  chain  wheels  as  coming  with- 
in the  statute,"  citing  Klatt  v.  Foster  L.  Co., 
97  Wis.  641,  78  N.  W.  563;  Berg  v.  United 
States  L.  Co.,  125  Wis,  262,  104  N.  W.  60. 
The  statute,  section  1636J,  St  1808,  requires 
that  "all  belting,  shafting,  gearing,  •  •  * 
which  are  so  located  as  to  be  dangerous  to 
employes  in  the  discharge  of  their  duties 
shall  be  securely  guarded  or  fenced."  Under 
the  provisions  of  this  statute  and  the  deci- 
sions of  this  court  we  think  it  clear  that 
the  sprocket  wheel  and  chain  In  question 
came  within  the  classification  designated  by 
the  statute,  and  If  so  located  as  to  be  dan- 
gerous to  employes  In  the  discharge  of  their 
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duties  should  be  securely  guarded  or  fenced. 
Klatt  T.  Foster  L.  Co.,  supra;  Berg  v.  United 
States  Ia  Co.,  supra.  This  court  has  held 
that,  where  the  law  requires  some  particular 
thing  to  be  done  by  a  person  to  guard  the 
personal  safety  of  others,  a  failure  to  per- 
form such  duty  constitutes  actionable  neg- 
ligence at  the  suit  of  the  person  of  that  class 
Injured  by  such  failure  of  duty,  without  con- 
tributory negligence  on  his  part.  Sharon  v. 
Winnebago  F.  Mfg.  Co.,  141  Wis.  IS."),  124  N. 
W.  299;  Smith  v.  Milwaukee  B  &  T.  Exch.,  91 
Wis.  300,  64  N.  W.  1041,  30  L.  R.  A.  504,  51 
Am.  St.  Rep.  912;  Stafford  v.  Chippewa  V. 
E.  R.  Co.,  110  Wis.  359,  85  N.  W.  1036;  Van 
de  Bogart  v.  Marinette  &  M.  P.  Co.,  132 
Wis.  367,  112  N.  W.  443;  Hoffman  t.  Rib 
Lake  I*  Co.,  136  Wis.  388,  117  N.  W.  789; 
Miller  V.  Kimberly  &  C.  Co.,  137  Wis.  138, 118 
N.  W.  536;  1636J,  Stats.  The  jury  found  that 
the  sprocket  wheel  in  question  was  so  lo- 
cated as  to  be  dangerous  to  employes  in  the 
discharge  of  their  duties,  and  that  the  pl:iln- 
tlff  was  Injured  by  It  without  contributory 
negligence,  while  engaged  in  the  line  of  his 
duty.  These  findings  a>e  supported  by  the 
evidence,  and  make  a  case  against  the  de- 
fendant. 

4.  It  Is  further  Insisted  by  counsel  for  ap- 
pellant that  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  The 
element  of  assumption  of  risk  having  been 
removed  from  the  case  under  the  statute, 
section  1636JJ,  Sanborn's  St  Supp.  1906,  which 
provides  In  effect  that.  If  it  appear  that  the 
Injury  was  caused  by  the  negligent  omission 
of  the  employer  to  guard  or  protect  his  ma- 
chinery or  appliances,  the  fact  that  the  em- 
ploye continued  in  such  employment  with 
knowledge  of  such  omission  does  not  operate 
as  a  defense.  Monagban  v.  Northwestern 
P.  Co.,  140  Wis.  457,  122  N.  W.  1066;  MIU- 
er  v.  Kimberly  &  C.  Co.,  supra;  Klotz  v. 
Power  &  M.  M.  Co.,  136  Wis.  107.  116  N.  W. 
770,  17  li.  B.  A.  (N.  8.)  904.  So  the  only  re- 
maining question  under  this  head  is  whether 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence. The  Jury  found  that  he  was  not, 
and  we  are  convinced  that  there  Is  ample 
evidence  to  support  the  finding.  There  Is  evi- 
dence that  plaintiff's  first  employment  In  a 
sawmill  was  the  time  be  went  to  work  for 
the  defendant  in  July  previous  to  the  injury, 
and  that  bis  work  was  mainly  cleaning  up 
around  the  saw;  that  be  was  not  Instructed 
bow  to  feed  the  machine,  and  that  be  paid 
little  attention  as  to  how  it  was  done  while 
others  were  feeditfg.  Moreover,  at  the  time 
of  the  Injnry  he  tried  to  pull  the  slab  which 
he  was  about  to  feed  Into  the  machine,  but 
It  stuck,  and  when  he  pulled  it  harder  It 
came  fast,  and  his  hand  was  caught.  In 
view  of  the  boy's  age,  experience,  and  lack 
of  Instructions,  which  there  Is  evidence  tend- 
ing to  show,  the  question  of  contributory 
negligence  was  for  the  Jury.    Keena  v.  Amer- 


ican B.  T.  Co.,  128  N.  W.  838;  Schumacher 
V.  Tuttle  P.  Co.,  142  Wis.  631,  126  N.  W.  46; 
Gierczak  v.  Northwestern  F.  Co..  142  Wis. 
207,  125  N.  W.'436;  Novak  v.  Nordberg  Mfg. 
Co.;  141  Wis.  298,  124  N.  W.  282;  Wankow- 
skl  V.  Crlvltz  P.  &  P.  Co.,  137  Wis.  123,  118 
N.  W.  643;  Chopin  v.  Badger  P.  Co.,  83  Wis. 
192,  63  N.  W.  452. 

5.  It  is  lastly  argued  by  counsel  for  ap- 
pellant that  the  damages  found  by  the  Jury 
are  excessive.  It  is  true  they  are  large  In 
view  of  tbe  extent  of  the  injuries  as  appears 
from  the  evidence.  As  we  view  the  evidence, 
we  would  be  better  satisfied  with  ^  smaller 
verdict  However,  the  court  below  on  mo- 
tion for  new  trial  refused  to  reduce  tbe  dam- 
ages, and  after  a  careful  examination  of  the 
record  we  do  not  feel  justified  in  disturbing 
the  verdict  We  think  that  tbe  findings  of 
the  jury  have  support  In  the  evidence,  and 
that  no  prejudicial  error  was  committed  on 
the  trial  below. 

The  Judgment  of  the  court  below  Is  af- 
firmed, t 

SIBSEX)KER,  J.,  took  no  part 


STATE  ex  rel.  OAZIER  v.  TURNER,  Judge. 
(Supreme  Court  of  Wisconsin.     March  14, 1911.) 

1.  Nb  Exeat  (§  4*)— JuBisnicrnou. 

Under  its  general  equitable  jurisdiction  as 
well  as  in  view  of  St.  1808,  S  2784,  2785,  tbe 
circuit  court  has  aathority  to  issue  the  writ  of 
ne  exeat,  and  hence  has  Jarisdiction  to  deny 
the  writ. 

[Ed.  Note.— For  other  cases,  see  Ne  Exeat, 
Cent  Dig.  {  7 ;   Dec.  Dig.  S  4.*] 

2.  Ne  Exeat  (§  1*)— Natube  of  WKrr. 

A  writ  of  ne  exeat  is  a  provisional  rem- 
edy, and  is  in  tbe  nature  of  equitable  bail,  is- 
sued by  special  order  when  a  party  is  about  to 
leave  the  jurisdiction  of  the  court  so  as  to 
make  its  decree  ineffectual,  and  analogous  to 
an  order  of  arrest  in  a  legal  action. 

[Ed.  Note.— For  other  cases,  see  Ne  Exeat, 
Cent  Dig.  i  1;   Dec.  Dig.  ^  1.*] 

3.  Mandamtjs  (g  4*)— Right  to  Relief— 0th- 
EB  Remedies— Afpeai,.  • 

Since  the  writ  of  ne  exeat  is  a  provisional 
remedy,  so  that  an  order  denying  the  writ  is 
appealable  under  St.  1898,  §  3069,  aubd.  3, 
mandamus  will  not  lie  to  compel  a  judge  of  tbe 
circuit  court  to  vacate  orders  denying  motions 
for  a  writ  of  ne  exeat. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  9-34;    Dec  Dig.  S  4.*] 

Application  for  mandamus  by  the  State, 
on  the  relation  of  Lillian  Hart  Cazier,  against 
W.  J.  Turner,  Judge.    Writ  denied. 

Application  to  this  court  for  a  writ  of 
mandamus  against  Hon.  William  J.  Turner, 
Judge  presiding  in  the  circuit  court  for 
Racine  county  In  the  absence  of  Hon.  E.  B. 
Belden,  to  compel  Judge  Turner  to  vacate 
certain  orders  denying  motions  of  the  rela- 
tor for  a  writ  of  ne  exeat  against  Mmer  W. 
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Hart,   and   commaDdlng  him   to   issue  Bald 
•writ. 

Martin  J.  GlUen,  for  relator.  Kearney, 
Thompson  ft  Meyers,  for  respondent. 

TIMLIN,  J.  The  relator*  Is  plaintiff  in 
an  action  against  Elmer  W.  Hart  and  others 
pending  In  the  circuit  court  for  Radne 
connty  before  Judge  William  J.  Turner.  The 
action  so  pending  Is  a  suit  In  equity  to  set 
aside  certain  written  instruments  on  the 
ground  of  fraud  and  for  an  accounting.  The 
defendant  Elmer  W.  Hart  Is  a  nonresident 
of  this  state,  and  was  in  attendance  upon 
said  circuit  court  at  Racine  for  the  purpose 
of  defending  In  that  cause.  The  relator 
moved  the  circuit  court  to  Issue  a  writ  of  ne 
exeat,  and  that  conrt  on  January  81,  1911, 
after  hearing  by  order,  denied  the  applica- 
tion for  the  writ  The  application  was  re- 
newed later  and  again  denied  on  its  merits. 
The  circuit  Judge  filed  an  opinion  In  writing 
stating  the  grounds  in  fact  and  in  law  for 
bis  decision. 

The  record  Is  yolumlnous  and  the  argu- 
ments and  briefs  of  counsel  cover  a  wide  and 
Interesting  legal  field.  One  objection  lying 
at  the  threshold  of  the  proceeding  In  this 
conrt  is  fatal  to  the  application  and  only 
that  will  be  noticed. 

The  drcnit  court  has  by  statute  (sections 
2784  and  2785,  St.  1888)  and  by  its  authority 
as  a  court  of  general  equity  Jurisdiction 
power  to  Issue  this  writ.  It  follows  that  it 
has  Jurisdiction  to  deny  the  writ.  The  power 
to  issne  includes  the  power  to  refuse  to  is- 
sue. A  writ  of  ne  exeat  is  a  proTisionnl 
remedy  under  our  statute  because  it  is  to 
be  Issued  in  an  action  at  the  time  of  issuing 
the  summons  or  at  any  time  afterward  be- 
fore Judgment  The  writ  of  ne  exeat  is  in 
the  nature  of  equitable  ball  issued  only  by 
the  special  order  of  the  court  when  the  party 
Is  about  to  leave  Its  Jurisdiction  and  make 
Us  decree  Ineffectual.  Dean  v.  Smith,  23 
Wis.  483,  99  Am.  Dec.  193.  It  is  ancillary  to 
the  action  in  which  it  is  Issned.  It  is  analo- 
gous to  an  order  of  arrest  in  an  action  at 
law  which  Is  also  held  to  be  a  provl!<ional 
remedy.  Pratt  v.  Page,  18  Wis.  337;  Water- 
house  T.  Freeman,  13  Wis.  339;  Jarvis  v. 
Barrett,  14  Wis.  591;  Chase  v.  Hill,  13  Wis. 
222;  Bell  y.  Olmsted,  18  Wis.  69.  See,  also, 
Witter  v.  Lyon,  34  Wis.  564,  676  op.,  and 
Thompson  on  Provisional  Remedies,  there 
referred  to  chapter  6.  It  is  neither  an  ac- 
tion nor  a  special  proceeding.  Section  2594 
St.  1898.  An  order  refusing  a  provisional 
remedy  is  appealable.  Section  3069,  subd.  3. 
Other  serious  objections  to  the  issue  of, a 
writ  in  the  instant  case  might  be  put  for- 
ward, but  this  Is  enough. 

The  peremptory  writ  of  mandamus  is  de- 
nied to  the  relator. 

SIEBECKEB,  3.,  took  no  part. 


KOPPLIN  V.  QUADB. 
(Supreme  Court  of  Wisconsin.    March  14, 1911.) 

1.  Affeax  Ann  Erbob  (|  291*)  —  Exception 
Below— Neokssitt. 

A  refusal  to  direct  a  verdict  can  be  re- 
viewed without  a.  motion  for  a  new  trial. 

[EM.  Note. — S\>r  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  §|  1707-1712;  Dec.  Dig.  { 
291.*] 

2.  Animals  (J  85*)— Injubt  to  Heifeb— Serv- 
ice   BT    BUXJy— DAUAOES. 

Plaintiff's  measure  of  damages  resulting 
from  defendant's  bull,  which  was  of  common 
stock,  breaking  its  inclosure,  contrary  to  St 
1898,  I  1482,  as  amended  by  Laws  1903.  c.  14, 
and  serving  plaintiff's  thoroughbred  beifer,  re- 
sulting in  the  birth  of  a  calf,  which  because  it 
was  sired  by  a  common  bred  bull  was  only 
valuable  for  beef,  was  the  difference  between  the 
value  of  the  heifer  for  breeding  purposes  before 
and  after  the  trespass,  and,  it  plaintiff  had 
intended  to  breed  the  beifer  to  a  registered  bull 
of  the  same  breed,  he  could  recover  the  differ- 
ence between  the  value  of  the  calf  from  defend- 
ant's bull  and  of  a  calf  from  the  beifer  if  bred 
to  a  registered  bull. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  {  306 ;  Dec.  Dig.  f  85.*] 

3.  Aniuals  (185*)— Injtjbt  to   Heifeb   bt 

SEBVICB  of  BtTLI/— Dauaqes. 

Such  element  of  damages  was  direct,  and 
not  remote. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  §  306;    Dec.  Dig.  §  85.*] 

4.  Tbiai.  (§  136*)— Dibection  of  Vebdict. 

If  plamtiff  were  entitled  to  recover  nominal 
damages,  a  motion  for  a  directed  verdict  for 
defendant  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i$  318,  320;    Dec.  Dig.  S  136.*] 

Appeal  from  Jefferson  County  Court; 
Charles  B.  Rogers,  Judge. 

Action  by  Albin  Kopplln  against  Albert 
Quade.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

R.  W.  Lueck,  for  appellant  Skinner  & 
Thauer,  for  respondent  . 


BARNES,  J.  On  September  14,  1907,  the 
plaintiff  was  the  owner  of  a  thoroughbred 
Holstein-Friesian  beifer,  which  was  born  on 
January  8,  190<$,  and  had  been  thereafter 
duly  christened  "Martha  Pletertje  Pauline." 
The  name  is  neither  euphonious  nor  musical, 
but  there  Is  not  much  in  a  name  anyway. 
Notwithstanding  any  handicap  she  may  have 
had  in  the  way  of  a  cognomen,  Martha  Ple- 
tertje Pauline  was  a  genuine  "highbrow," 
having  a  pedigree  as  long  and  at  least  as 
well  authenticated  as  that  of  the  ordinary 
scion  of  effete  European  nobility  who  breaks 
into  this  land  of  democracy  and  equality, 
and  offers  bis  title  to  the  highest  bidder  at 
the  matrimonial  bargain  counter.  The  de- 
fendant was  the  owner  of  a  bull  about  one 
year  old,  lowly  bom  and  nameless  as  far  as 
the  record  discloses.  This  phebeian,  having  as- 
IJirations  beyond  his  humble  station  in  life. 
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wandered  beyond  the  confines  of  his  own 
pastures,  and  sought  the  society  of  the  adoles- 
cent and  unsophisticated  Martha,  contrary 
to  the  provisions  of  section  1482,  St.  1898, 
as  amended  by  chapter  14,  Laws  1903.  As 
a  xesult  of  this  somewhat  morganatic  mesal- 
liance, a  calf  was  born  July  6,  1^08.  Plaln- 
ttcr  brought  this  action  to  recover  resulting 
damages  and  secured  a  verdict  for  $75,  upon 
which  Judgment  was  entered,  and  defendant 
appeals  therefrom. 

The  case  was  apparently  tried  without  any 
clear  conception  of  what  the  appropriate 
rule  of  damages  applicable  to  such  an  un- 
usual situation  was.  The  charge  of  the 
court  on  the  subject  was  not  Illuminating  or 
helpful  to  the  jury,  but  no  exception  was 
taken  thereto.  The  defendant  requested  an 
instruction  which  was  not  accurate,  and  no 
exception  was  taken  to  the  refusal  of  the 
court  to  give  It  Certain  testimony  tending 
to  show  damages  of  doubtful  Intimacy  was 
objected  to  and  exception  was  taken  to  the 
rulings  of  the  court  admitting  It,  but  no 
exception  was  taken  to  the  order  of  the 
trial  court  refusing  to  grant  a  new  trial. 
So  the  questions  which  this  court  can  re- 
view are  very  limited.  At  the  close  of  the 
testimony,  the  defendant  moved  for  a  di- 
rected verdict  and  excepted  to  the  ruling  of 
the  court  denying  such  motion.  The  correct- 
ness of  this  ruling  can  be  reviewed  without 
any  motion  for  a  new  trial  having  been  made. 
So  as  to  this  question  It  is  immaterial  wheth- 
er the  order  denying  the  new  trial  was  ex- 
cepted to  or  not  Beebe  v.  M.,  St  P.  &  8. 
Ste.  M.  B.  Co.,  137  Wis.  269,  118  N.  W.  808, 
and  cases  cited. 

If  on  the  evidence  before  the  court  the 
plaintiff  was  entitled  to  recover  any  amount, 
then  the  court  properly  denied  the  motion. 
The  plaintiff  offered  testimony  tending  to 
show  that  he  kept  and  intoided  to  keep  Mar- 
tha for  breeding  purposes  and  for  the  milk 
which  she  might  produce,  and  not  for  sale. 
It  also  showed  that  plaintiff  was  the  owner 
of  a  blue  blooded  bull  of  the  Holstein-Frie- 
slan  variety,  to  which  he  Intended  to  breed 
Martha  some  three  months  later  than  the 
date  of  the  unfortunate  occurrence  related. 
There  was  evidence  tending  to  show  that  a 


thoronghbred  calf  would  be  worth  all  the 
way  from  $22.50  to  $150,  depending  on  its 
sex,  markings,  and  other  characteristics.  Its 
sinister  birth  disqualified  the  hybrid  calf 
bom  from  becoming  a  candidate  for  pink  rib- 
bons at  county  fairs,  and  it  was  sold  to  a 
Chicago  butcher  for  .$7,  and  was  probably 
served  up  as  pressed  chicken  to  the  epicures 
in  some  Chicago  boarding  bouse. 

Numerous  witnesses  testified  that  a  thor- 
oughbred calf  bad  a  much  greater  value  than 
a  grade  calf,  and  this  evidence  is  not  con- 
tradicted In  any  way.  True,  the  witnesses 
vary  widely  as  to  the  amount  of  such  dif- 
ference In  value,  but  the  matter  of  arriving 
at  an  exact  amount  of  compensation  in  most 
tort  actions  is  Involved  in  uncertainty  and 
difficulty,  and  It  was  for  the  Jury  to  say  on 
all  the  testimony  what  sum  would  reason- 
ably compensate  the  plaintiff.  This  element 
of  damages  was  direct  and  proximate  and 
the  objection  to  it  on  the  ground  of  remote- 
ness is  not  well  taken. 
.  The  true  measure  of  damages  was  the  dif- 
ference between  the  value  of  the  heifer  to 
the  plaintiff  before  and  after  the  trespass, 
in  view  of  the  nses  which  the  plaintiff  in- 
tended to  make  of  the  heifer.  Such  a  rule 
furnishes  compensation,  and  this  is  what  the 
law  aims  at  There  was  no  direct  question 
asked  of  any  witness  as  to  what  such  dif- 
ference would  be,  but  the  Une  of  examination 
pursued  elicited  at  least  some  if  not  all  of 
the  Items  or  elements  of  damages  that  a  wit- 
ness would  consider  In  answering  such  a 
question  if  it  were  asked.  One  of  those  ele- 
ments would  be  the  difference  between  the 
value  of  the  calf  dropped  and  the  value  of 
a  calf  from  the  heifer  if  bred  to  a  registered 
Holsteln-Frleslan  bull.  It  is  apparent,  there- 
fore, that  there  was  some  competent  evi- 
dence before  the  Jury  from  which  it  might 
properly  return  a  verdict  for  substantial 
damages,  and  that  therefore,  the  motion  to 
direct  a  verdict  was  properly  denied.  In- 
deed, this  result  might  well  follow  If  the 
plaintiff  were  entitled  to  recoTcr  nominal 
damages  only. 

Judgment  affirmed. 

SIBBECKER,  3.,  took  no  part 
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KROGER  T.  CWMBEJRLAXD  FRUIT  PAC3K- 
AGB  CO. 

<Sapreine  Court  of  Wisconsin.    March  14,  1011. 
Concurring  Opinion,  April  1,  1911.) 

1.  Trial  (}  139*)  —  Dikectinq  Verdict  — 
Grounds. 

WTiere  the  court  is  satisfied  that  the  evi- 
dence, in  any  reasonable  view,  will  warrant 
only  one  conclusion,  it  is  his  dn^  to  direct  a 
verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {I  332,  333,  338-341;  Dec.  Dig.  i  139.*] 

2.  Tbiai.  (I  139*)— QuESTiOHS  or  Law  and 
Fact— Province  of  Jury. 

In  directing  a  verdict,  where  the  court  is 
satisfied  that  in  no  reasonable  view  of  the  evi- 
dence will  it  support  more  than  one  conclusion, 
there  is  no  invasion  of  the  province  of  the  jury; 
the  Jury's  function  not  existing  unless  there  is 
room  for  a  reasonable  doubt  as  to  the  truth  of 
controverted  matters  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  332,  333,  338-341 ;  Dec.  Dig.  |  139.»] 

3.  Affeai.  and  Error  (|  900*)  —  Presump- 
tions. 

To  warrant  a  reversal,  it  must  appear  that 
the  decision  below  was  clearly  wrong,  and  any 
reasonable  doubt  on  that  issue  should  be  resolv- 
ed in  favor  of  the  action  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3G67-3609;  Dec.  Dig.  i 
900.*] 

4.  Master  and  Servant  (|  121*)— Injury  to 
Servant— Duty  of  Master  Guarding  Ma- 
chinery. 

The  duty  to  guard  does  not  extend  to  ma- 
chinery so  located  that  one  would  have  to  de- 
part from  any  way  which  could  be  reasonably 
expected  in  order  to  reach  the  region  of  dan- 
ger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sprvant,  Cent  Dig.  §g  228-231;  Dec.  Dig.  i 
121.*] 

5.  Master  and  Sf.rvant  (|  289*)— Injury  to 
Servant  —  Contributory  Neolioence  — 
Questions  fob  Jury. 

The  mere  fact  that  a  servant  suing  for  per- 
sonal injuries  testifies  positively  that  he  did  not 
know  that  there  was  danger  in  the  place  where 
be  put  his  hand  is  not  necessarily  sufficient  to 
raise  a  question  for  the  jury,  when  contradicted 
by  all  the  reasonable  probabilities  arising  from 
the  physical  situation,  natural  laws,  and  the 
common  knowledge  of  ordinary  persons. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §i  1089-1132;  Dec.  Dig.  § 
289.*] 

6.  Master  and  Servant  (§  289*)— Injury  to 
Servant— Contributory    Negligence. 

In  an  action  by  a  servant  for  injuries  to 
his  band  while  removing  shavings  from  the  back 
of  a  planer,  evidence  held  to  warrant  direction 
of  a  verdict  for  defendant  on  the  ground  of  con- 
tributory negligence,  in  spite  of  plaintiff's  testi- 
mony that  he  did  not  know  there  was  anything 
dangerous  where  he  put  his  hand. 

[E^.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  1089-1132;  Dec.  Dig.  § 
289.*] 

Appeal  from  Circuit  Court,  Barron  Coun- 
ty; Frank  A.  Ross,  Judge. 

Action  by  Thomas  Kroger  against  the 
Cumberland  Fruit  Package  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 


Action  to  recover  for  a  personal  Injury. 
Plaintiff  stated  these  facts  as  a  ground  for 
recovery. 

A  few  days  prior  to  April,  1910,  plaintiff 
entered  the  service  of  defendant  as  a  com- 
mon laborer  in  its  factory.  On  that  day  he 
was  put  to  work  at  a  planer.  His  duties  in 
the  main  were  to  stand  at  the  front  end  of 
the  planer,  take  short  boards  from  a  bolting 
saw  near  by  and  feed  them  Into  the  machine. 
Such  machine  was  equipped  with  a  rapidly 
revolving  arbor  to  which  there  were  two 
knives  suitably  attached  which  surfaced 
boards  as  they  were  passed  under  them. 
The  knives  were  about  2%  feet  long  set  on 
the  arbor,  that  being  located  crosswise  of 
the  planer  frame  far  enough  above  the  same 
to  allow  the  boards  to  be  pushed  under 
It  as  It  was  in  motion  and  about  4  feet  from 
the  front  of  the  table.  The  knives  and  ar- 
bor formed  a  shaft  about  2  inches  througli. 
When  it  was  in  rapid  motion  the  knives  were 
not  visible  as  extending  outward  from  the 
surface  of  the  shaft  On  the  opposite  side 
and  above  the  knife  cylinder  it  was  entire- 
ly unguarded.  When  the  cylinder  was  In 
motion  the  knives  were  not  observable  by  a 
person  located  as  plaintiff  was  In  the  per- 
formance of  his  duties.  The  rapidly  revolv- 
ing instrumentality  where  exposed,  was  en- 
tirely unguarded  or  fenced  and  so  located  as 
to  be  dangerous  to  a  person  required  to  feed 
the  machine,  who  was  unacquainted  with  its 
mechanism  and  operation.  Plaintiff  was  ig- 
norant in  that  regard.  No  instruction  was 
given  him  in  respect  thereto.  He  did  not 
know  bow  the  planing  was  accomplished  or 
that  there  was  danger  of  personal  injury  at- 
tending the  brushing  away  by  hand  of  shav- 
ings from  the  top  of  the  planer  or  in  front 
of  the  revolving  knives,  while  he  supposed 
such  brushing  was  proper.  It  was  practica- 
ble to  have  guarded  the  knives  so  as  to  pre- 
vent the  operator's  band  coming  In  contact 
therewith.  Plaintiff,  after  having  been  en- 
gaged at  the  work  about  two  hours,  in  the 
exercise  of  ordinary  care  attempted  with  Us 
right  hand  to  clear  away  sawdust  which  had 
accumulated  on  top  of  the  planer,  when  such 
hand  came  in  contact  with  the  knives  and 
was  so  injured  that  It  had  to  be  amputated 
close  to  the  wrist  By  reason  thereof  he  was 
damaged  In  loss  of  time,  expenses  for  medi- 
cal and  surgical  attention,  pain  and  perma- 
nent disability  In  the  sum  of  $20,000. 

Defendant  answered,  among  other  things, 
putting  in  issue  all  plaintiff's  charges  of  neg- 
ligence, denying  he  was  hired  as  a  common 
laborer,  alleging  that  when  plaintiff  sought 
employment  he  represented  himself  to  be 
competent  to  perform  any  work  in  and  about 
the  factory  which  might  be  assigned  to  him, 
alleging  that  in  fact,  he  was  notified  he 
would  be  required  to  oi)erate  machines;  that 
he  chose  the  particular  work  on  the  day  in 
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question,  had  done  such  work  before  and 
been  doing  It  on  such  day  nearly  the  whole 
of  the  time;  that  the  knives  were  covered 
over  the  top  for  the  protection  of  operators, 
were  necessarily  exposed  on  the  back  side 
to  permit  of  escape  of  shavings  and  of  the 
work  being  done  but  without  presenting  any 
danger  to  the  feeder  in  the  exercise  of  or- 
dinary care.  The  injury  and  manner  in 
which  it  was  produced  were  admitted,  but 
it  was  pleaded  that  plaintiff  was  a  man  of 
mature  years,  knew  of  the  general  features 
of  the  planer;  that  it  was  dangerous  to  place 
his  hand  in  the  vicinity  of  the  knives  and 
that  be  was  injured  by  his  own  want  of. 
ordinary  care. 

The  evidence  was  to  this  effect:  Plaintiff 
was  injured  as  alleged.  He  was  about  50 
years  old  and  liad  lived  in  this  country  near- 
ly 30  years.  By  occupation  he  liad  been, 
most  of  the  time,  a  farmer.  He  had  worked 
considerable  about  machinery  and  helped 
operate  the  same  on  some  occasions  although 
he  had  not  had  any  experience  in  operating 
a  planer.  He  had  worked  with  threshlug 
machines,  observed  the  motion  of  cylinders 
and  heard  the  noise  produced  by  such  ma- 
chines. He  tiad  worked  with  a  bolting  saw 
and  knew  the  manner  in  which  rotary  mo- 
tion, such  as  was  necessary  with  the  planer, 
was  produced.  He  knew  that  such  attach- 
ments as  cliaracterized  the  planer  produced 
such  motion.  The  knives  were  observable  by 
casual  observation  when  the  planer  was  not 
in  operation.  He  had  been  near  it  on  several 
occasions  when  it  was  so  circumstanced  and 
Imew  the  change  wrought  in  the  material  he 
handled  by  passing  the  same  through  the 
machine.  He  had  observed  as  a  board  went 
through  that  shavings  were  taken  therefrom 
and  thrown  with  much  force  from  the  far 
side  of  the  cylinder  location.  He  was  aware 
that  some  feature  in  the  narrow  zone  which 
formed  the  space  entirely  obscured  from 
view  between  where  the  end  of  a  board  dis- 
appeared as  he  fed  the  planer  and  came  into 
view  on  the  other  side  exerted  much  power 
in  respect  to  it,  causing  much  noise  and 
trembling  of  the  planer  frame  and  throwing 
out  of  the  shavings.  While,  as  he  fed  the 
machine  he  could  not  observe  the  revolving 
knives  he,  nevertheless,  took  a  location  and 
assumed  an  attitude  where  he  could  and  did 
put  his  mittened  right  hand  over  and  into 
the  place  from  which  he  otwerved  the  shav- 
ings thrown  out  and  attempted  to  brush  off 
such  as  accumulated  on  the  pressure  bar, 
extending  out  a  little  ways  from  the  revolv- 
ing cylinder  and  Just  near  enough  on  the 
back  side  to  escape  It.  He  knew  It  was  un- 
safe to  put  his  hand  into  a  rapidly  revolving 
cjiinder  armed  with  teeth  or  anything  of 
that  nature.  He  knew  by  the  noise  of  the 
planer  when  in  motion  and  the  effect  upon 
a  board  fed  in,  the  throwing  of  the  shavings, 
the  deposit  of  shavings  on  the  planer  behind 
the  knives  at  the  point  where  he  attempted 


to  brush  them  off,  the  similarity  of  the  sound 
to  that  of  a  threshing  machine  cylinder- and 
other  circumstances  that  there  was  a  sbarp 
cutting  mechanism  within  the  narrow  space 
of  some  two  or  three  inches  l>etween  where 
the  iMards  he  fed  into  the  planer  came  in 
contact  with  the  revolving  shaft  and   the 
point  of  emergence  on  the  back  side  that 
something  operated  on  top  of  such  boards  to 
produce  the  effect  which  was  in  evidence 
constantly  when  the  machine  was  in  opera- 
tion.   He  knew  that  there  was  a  rotary  mo- 
tion to  the  shaft  on  which  the  knives  were 
placed  and  that  it  was  very  rapid,  something 
like   a   threshing  machine   cylinder.     There 
was  a  set  of  live  rolls  in  front  of  and  some 
little  distance  from  the  knives.     From  the 
top  of  the  cylinder  over  and  down  in  front 
about  to  the  point  to  where  the  boards  en- 
gaged the  knives  there  was  what  was  called 
the  chip  breaker.    That  and  the  rolls  so  ob- 
scured the  knives  that  a  person  standing  at 
the  front  of  the  table  could  not  see  them, 
but  standing  a  little  on  either  side  they  were 
observable  when  the  machine  was  idle  and 
the  revolving  body  was  observable  when  in 
operation.    Plaintiff  worked  about  the  plan- 
er some  before  he  was  Injured.    He  carried 
boards  thereto  from  the  bolting  saw,  laying 
them  conveniently  for  the  feeder.     He  had 
been  feeding  the  planer  for  about  five  hours 
before  he  was  hurt.     Before  he  took  the 
work  the  machine  and   bolting   saw   were 
placed  near  together  so  the  one  who  fed  the 
former  could  take  boards  from  the  latter. 
Back  of  the  knives  there  was  a  metal  strip, 
two  or  three  inches  wide,  called  a  pressure 
bar  under  which  the  boards  ran  as  they  left 
the  knives.    The  bar  sat  down  on  the  boards 
and  the  knives,  revolved  Just  back  of  and 
came  a  little  above  it    On  this  bar  shavings 
would   accumulate    to   some   extent.     They 
could  be  left  there   or  be  removed  by  using 
a    stick.     There    was   some    dispute    as   to 
whether  there  was  need  of  attending  to  this 
feature.     The   evidence   quite   satisfactorily 
showed  there  was  none.     As  plaintiff  stood 
in  doing  his  work  at  the  front  of  the  table 
some  four  or  Ave  feet  from  the  knives,  he 
operated  by  taking  a  board  at  a  time  from 
the  bolting  saw,  or  near  by  it,  laying  the 
board  on  the  table  and  pushing  It  forward 
till  it  engaged  the  front  rolls  by   which  it 
was    carried    to    an    engagement    with    the 
knives  and  through  under  the  pressure  bar 
to   an   engagement  with   the  back   roll,   by 
which   after   leaving  the  front  one  it  was 
moved  on  till  released  therefrom  when  it 
was  removed  by  the  back  tender.    Plaintiff 
had  observed  shavings  and  dirt  accumulate 
on  the  pressure  bar.    Several  times  he  had 
reached  over  and  brushed  off  the  shavings 
with  his  mittened  right  hand.     In  doing  so 
he  put  his  hand  over  and  down  at  a  point 
somewhat  out  of  his  line  of  vision  and  close 
to  tbe  knives.     No  one  had  told  him  to  do 
that.    He  had  not  seen  any  one  do  so.    He 
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bad  no  knowledge  as  to  whether  It  was  nec- 
essary to  do  so  or  not.  He  observed  that 
the  planer  did  Us  work  right  along  whether 
the  shavings  were  brushed  from  the  pressure 
bar  or  left  to  remain  there.  In  making  the 
movement  mentioned  bis  hand  Invaded  the 
cylinder  zone  and  was  destroyed.  He  said 
be  knew  there  was  something  between  where 
the  boards  went  in  and  where  they  came  out 
which  did  the  work,  but  did  not  know  it  was 
revolving  knives ;  that  he  had  never  observed 
them,  though  he  had,  as  he  put  In  a  board, 
always  seen  the  shavingB  fly  with  force  from 
the  back  side  of  the  cylinder  region  where 
the  board  came  out;  that  he  did  not  know 
it  was  dangerous  to  do  what  he  did  and 
that  no  one  had  explained  the  matter  to  him 
In  any  way;  that  he  saw  the  result  and  the 
appliance  which  he  knew  produced  rotary 
motion  but  did  not  know  what  produced  the 
shavings,  particularly  that  it  was  the  cylin- 
der armed  with  the  revolving  knives. 

At  the  close  of  the  evidence,  on  motion, 
the  court  directed  a  verdict  In  defendant's 
favor.    Judgment  was  rendered  accordingly. 

Victor  Unley  and  Ludvig  Arctander,  for 
appellant.  'Coe  Bros,  and  Brlggs,  Thygeson, 
Iioomis  &  Eversall,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  From  the  foregoing  It  will  be  seen 
the  situation.  In  brief,  which  the  trial  court 
had  to  face  on  the  motion  to  direct  a  verdict 
was  this:  Appellant— at  the  zenith  of  matur- 
ity for  one  of  his  class,  a  man  of  some  ex' 
perlence  working  around  dangerous  machin- 
ery and  of  ordinary  opportunity  for  obser- 
vation respecting  the  same  and  of  ordinary 
Intelligence,  In  the  full  possession  of  his  fac- 
alties,  but  without  experience  In  operating 
the  particular  machine  or  having  bad  Instruc- 
tions In  respect  thereto — was  put  to  work 
feeding  boards  into  an  ordinary  small  planer 
of  ordinary  construction.  It  had  but  one 
cntting  head  of  small  diameter,  armed  with 
two  knives,  observable  from  the  front  when 
idle  and  from  the  sides  when  in  operation 
and  open  to  fair  view  from  the  back.  Whether 
viewed  from  any  point,  on  account  of  rapid- 
ity of  motion  the  knives  were  so  invisible 
to  the  practiced  eye  as  not  to  be  ai^reclated. 
The  cylinder  was  covered  over  the  top  and 
down  in  front  to  about  where  an  opening 
was  necessary  to  permit  of  boards  being  fed 
in,  and  uncovered  at  the  back  to  permit  of 
tbelr  passing  and  the  shavings  escaping. 
For  the  purpose  of  removing  an  accumulation 
of  the  latter  from  a  pressure  bar  placed  Just 
back  of  the  cylinder,  with  the  upper  surface 
below  the  top  thereof,  plaintiff,  from  a  posi- 
tion at  the  side  and  towards  the  front  of  the 
machine,  with  bis  mittened  right  hand, 
reached  over  and  into  the  zone  of  the  cylin- 
der, above  and  at  the  back  of  the  pressure 
bar,  and  was  Injured.  Under  such  circum- 
stances, can  it  reasonably  be  said  respondeat 
was  actionably  negligent  proximately  causing 


such  Injury?  Moreover,  can  It  reasonably 
be  said  appellant  was  free  from  contributory 
negligence  notwithstanding  his  testimony 
that  be  did  not  know  the  knives  were  re- 
volving In  the  region  where  be  placed  his 
hand,  in  view  of  the  fact  that  he  saw  the  ef- 
fect upon  the  boards  as  he  fed  them  through 
the  planer,  that  a  stream  of  shavings  was 
thrown  constantly  back  from  such  region, 
accompanied  by  a  sharp  noise  from  the 
cylinder  region,  and  he  observed  and  kne\r 
the  use  of  the  aK>llance8  which  produced  ro- 
tary motion? 

By  the  motion  to  direct  a  verdict  the  propo- 
sitions suggested  were  presented  to  the  trial 
court  for  solution.  They,  In  a  sense.  Involv- 
ed matter  of  fact,  but  not  all  such  are  for 
Jury  solution.  It  almost  seems  a  work  of 
supererogation  to  q)eak  of  such  elementary 
matters,  but — ^witnessing,  as  we  do,  from 
time  to  time,  apparent  want  of  appreciation 
that  a  motion  to  direct  a  verdict  is  as  legiti^ 
mate  as  any  matter  of  practice  in  the  ad- 
ministration of  Justice;  that  It  may  rightly 
be  made  in  any  case;  that  it  is  advisable 
to  make  it  in  many  cases;  that  to  make  it 
is  a  professional  duty  In  some  cases  and 
that  whenever  made  a  Judicial  duty  clearly 
devolves  upon  the  trial  Judge  to  decide  the 
matter  and,  if  satisfied  that  the  evidence  In 
any  reasonable  view  will  not  warrant  but 
one  conclusion,  a  clear  Judicial  duty  to  di- 
rect a  verdict  (Flnkelston  v.  C,  M.  &  St  P. 
ft.  Co.,  94  Wis.  270,  68  N.  W.  1005;  Cawley 
V.  La  Crosse  City  R.  Co.,  101  Wis.  145,  77  N. 
W.  179;  Cbybowskl  v.  Bucyrus  Co.,  127  Wi& 
332,  106  N.  W.  833,  7  L.  R.  A.  [N.  S.)  357)— tt 
is  thought  to  be  appropriate,  even  If  there 
be  no  real  necessity  for  it,  to  ^eak  of  some 
fundamental  principles  of  our  system  of  Ju- 
risprudence which  are  Involved. 

Upon  the  motion  in  this  case  the  trial 
Judge  was  asked  to  decide  whether,  conced- 
ing the  evid^ce  to  establish  In  plalntlfTs 
favor  to  a  reasonable  certainty  all  It  tended 
to  establish,  could  men  of  the  age  of  discre- 
tion, of  ordinary  intelligence,  reasonably  dif- 
fer respecting  the  proper  conclaslon  to  draw? 
Or  to  put  it  another  way,  was  there  room 
In  the  evidence  for  conflicting  reasonable  in- 
ferences? Or,  as  it  has  been  many  times  put 
by  this  court,  was  the  evidence  so  clear  and 
convincing  one  way  as  to  leave  no  room  for 
unbiased  and  impartial  minds  to  come  to- 
more  than  one  conclusion;  or  so  clear  and 
conclusive  as  not  to  admit  reasonably  of  any 
opposing  inferences  in  unbiased  and  unprej- 
udiced minds?  Powell  v.  Ashland  L  &  S. 
Co.,  98  Wis.  35,  73  N.  W.  573. 

It  matters  little,  if  at  all,  which  of  the 
foregoing  phrasings  is  used.  They  all  meao 
the  same  thing  though.  It  is  true,  one  ts- 
liable  to  be  so  strongly  impressed  with  one 
way  as  to  be  disirased  to  criticize  or  condemn, 
others.  That  may  come  from  the  strcmger 
conviction  respecting  manner  of  stating  the 
principle  than  respecting  the  real  logic  ot 
the  principle  itself 
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.  Strictly  Q>eaklng,  the  Inquiries  suggested 
Involve  consideration  of  matter  of  fact 
though  it  is  often  spoken  of  as  If  solely  mat- 
ter of  law.  Powell  t.  Ashland  I.  &  S.  Co., 
supra.  It  does  not  seem  difficult  to  grai^ 
the  Idea  that  the  question — does  the  evidence 
as  matter  of  law  establish  the  fact  one  way 
80  conclusively  as  to  exclude  every  reason- 
able ground  for  finding  It  to  be  the  other — 
requires  one  to  go  back  to  the  question  of 
whether  there  is  room  in  the  evidence  for 
Jurors  to  reasonably  difiFer.  That  in  the 
broad  sense  is  matter  of  fact  which  the 
court  must  decide  as  has  been  frequently 
suggested.  In  every  Jury  trial  the  court  by 
the  very  act  of  submitting  the  case  to  the 
Jury  Impliedly  decides  there  is  room  in  the 
evidence  for  conflicting  reasonable  Inferences. 
1»iere  is  no  legitimate  way  of  escape  from 
the  duty  of  deciding  such  a  question  when 
properly  challenged  in  respect  thereto.  It  Is 
purely  a  Judicial  matter.  In  dealing  with 
tt  properly  there  can  be  no  usurpation  of 
Jury  functions.  Such  functions  are  well  de- 
fined. They  do  not  deal  with  any  situation 
except  those  where  there  is  some  room  for 
reasonable  doubt  as  to  the  truth  of  contro- 
verted matters  of  fact.  Up  to  that  point  the 
trial  Judge  Is  supreme.  Beyond  that  the 
Jury  takes  hold.  In  the  latter  field  the  Jury 
draw  the  proper  Inference  from  the  reason- 
able conflicta  In  the  former  the  Judge  de- 
clares the  one  reasonable  Inference  and,  as 
matter  of  law,  because  in  contemplfltlou  of 
law  when  the  truth  is  ascertained  by  that 
test  it  is  truth  infallible  so  far  as  our  Judi- 
cial system  goea 

We  are  not  unmindful  of  the  fact  that 
there  is  a  sentiment,  indulged  in  by  some, 
that,  since  the  propositions  under  discus- 
sion involve  whether  minds  may  reasonably 
differ,  it  is  illogical  to  decide  in  the  nega- 
tive where  men  confessedly  up  to  the  plane 
of  ordinary  comprehension  do  in  fact  honest- 
ly differ ;  that  it  Involves  the  idea,  from 
the  viewpoint  of  those  on  one  side,  that  those 
on  the  other  are  either  not  of  ordinary 
comprehension  or  do  not  reasonably  differ. 
Such  indulgence  In  such  sentiment  loses 
sight  of  the  fact  that  Judges  must  decide 
Judicial  questions  including  those  under  dis- 
cussion. They  are  under  solemn  oath  to  do 
so.  They  cannot  fail  in  performance  accord- 
ing to  their  honest  convictions  without  vio- 
lating such  oaths  and  manifesting  unfitness 
for  the  great  trust  reposed  in  them.  While 
the  result  at  times  may  be  that  the  Judg- 
ment of  one  has,  from  a  technical  viewpoint, 
a  cast  of  convicting  an  equal  of  not  rea- 
sonably differing — of  concluding  contrary  to 
rules  of  common  sense — in  the  broad  field  of 
judicial  work  Judicial  instrumentalities  rare- 
ly if  at  all  have  any  such  idea.  But  the 
situation  giving  rise  to  such  cast  or  tend- 
ing that  way  in  the  mind  of  anybody  should, 
•8  it  doubtless  does,  strongly  constrain  to  pre- 
vent such  result  though  that  cannot  legltl- 
mately  go  to  the  extent  of  Justifying  or  ex- 


cusing one  in  deciding  contrary  to  his  own 
firm  convlction&  To  do  so  would  violate 
one's  oath  of  oBice  and  the  plainest  prin- 
ciples of  Judicial  duty. 

So  mere  fixed  differences  of  opinion  evea 
among  Judicial  peers  as  to  the  law  or  as  to 
the  facts  cannot  necessarily  stand  in  the  way 
of  a  decision  that  there  is  no  reasonable 
ground  for  such  differences.  That  is  evident 
in  decisions  by  divided  courts  in  all  Juris- 
dictions and  in  all  ages.  It  Is  a  part  of  onr 
system  which  courts  have  no  right  to  change. 
It  calls  loudly  and  ought  always  efficiently 
on  those  charged  with  official  duties  to  agree 
if  they  reasonably  can  without  violating 
their  convictions,  but  when  that  cannot  be 
done  to  each  observe  strictly  his  official  ob- 
ligation and  however  forcibly  he  may  pre- 
sent his  views  to  have  due  regard  for  the 
opinions  of  others,  including  that  of  the  trial 
Judge  who  has  always  the  best  opportunity  to 
determine  any  matter  dependable  upon  hu- 
man testimony. 

So  the  trial  court,  necessarily,  deter- 
mined the  question  in  this  case  of  whether 
there  was  room'  in  the  evidence  for  unbiased 
minds  to  reasonably  differ  in  regard  to  the 
truth  respecting  the  vital  Issues.  It  mat- 
ters not^that  the  Jury  might  have  come  to  a 
different  conclusion.  It  was  not  within  their 
function  to  pass  on  that  queation  as  we  have 
seen. 

The  questi<Mi  as  it  comes  here  is  not  pre- 
sented as  an  original  one.  It  might  appear 
from  the  printed  record  alone  that  a  different 
decision  below  could  well  have  been  readied 
and  yet  an  affirmance  follow,  since  to  war- 
rant a  reversal  It  must  appear  that  the  deci- 
sion complained  of  is  clearly  wrong.  Mc- 
Cune  V.  Badger,  126  Wis.  186,  105  N.  W. 
6C7.  As  there  said  "the  law  rendering  it 
obligatory  to  decide  the  question  of  fact  up- 
on a  motion  for  a  nonsuit  or  a  verdict  in 
view  of  the  consideration  due  the  trial 
court's  decision  gives  dignity  thereto  enti- 
tling it  to  prevail,  unless  upon  the  record  it 
appears  to  be  clearly  wrong."  So  in  case 
of  some  reasonable  doubt  in  such  a  situation 
the  obscurity  should  be  resolved  in  favor  of 
sustaining  the  court  below. 

Under  the  foregoing  rule  and  numerous 
adjudications  of  this  court  in  similar  situa- 
tions to  the  one  we  have  here,  can  it  fairly 
be  said  the  trial  court  was  manifestly  wrong 
in  holding  that  there  was  no  actionable  neg- 
ligence in  failing  to  guard  the  cylinder  of  the 
planer  at  the  back  side  thereof  out  of  reach, 
as  it  was,  of  the  operator  in  the  ordinary 
course  of  his  duties,  and  reachod  only  by  his 
actually  going  somewhat  out  of  his  way  and 
putting  his  hand  into  the  zone  of  the  revolv- 
ing knives, — into  a  place  where  no  one  had 
instructed  him  to  interfere  and  into  which 
he  had  never  seen  any  one  else  put  his  hand 
or  attempt  to  do  anything  of  the  nature  he 
attempted  to  do.  It  has  been  frequently 
held  t'.itit  the  duty  to  fence  or  guard  does  not 
extend  to  machinery  features  so  located  that 
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one  would  have  to  depart  from  any  way 
which  could  reasonably  be  expected  In  order 
to  Invade  the  region  of  danger  from  it. 
Powalske  v.  Cream  City  Brick  Co.,  110  Wis. 
461,  86  N.  W.  153;  Miller  v.  Klmberly-Oark 
Co.,  137  Wis.  138,  118  N.  W.  536;  Houg  v. 
Glrard  Lumber  Co.,  129  N.  W.  633. 

Again,  can  we  well  say  the  trial  court  was 
clearly  wrong  In  holding  that,  notwithstand- 
ing the  testimony  of  plaintiff  as  to  his  Igno- 
rance of  there  being  revolving  knives  In  the 
region  where  he  put  his  Iiand,  that  he  must 
have  known  of  it,  or  ought  to  have  known  of 
it,  especially  In  view  of  the  many  situations 
of  similar  character  where  it  has  been  held 
that  similar  circumstances  so  clearly  over- 
come the  evidence  of  the  claimant  as  to  ren- 
der It  of  so  little  probative  force  as  not  to 
create  a  conflict  for  solution  by  a  Jury? 
Dougherty  v.  West  Superior  I.  &  S.  Co.,  88 
Wis.  343,  60  N.  W.  274 ;  Roth  v.  Barrett  Mfg. 
Co.,  96  Wis.  615,  71  N.  W.  1034;  Groth  v. 
Thomann  et  al.,  110  Wis.  488,  86  N.  W.  178; 
Horn,  etc.,  v.  La  Crosse  Box  Co.,  123  Wis. 
399,  101  K.  W.  935 ;  Horn,  etc.,  v.  La  Crosse 
Box  Co.,  131  Wis.  384,  111  N.  W.  522;  Gardner 
V.  Paine  Lumber  Co.,  123  Wis.  338,  101  N.'  W. 
700;  Schmitt,  etc.,  v.  Hamilton  Mfg.  Co., 
135  Wis.  117,  115  N.  W.  353. 

Those  and  many  other  cases  are  each  so 
strikingly  like  this  one  that  either  might  be 
referred  to  seemingly  as  a  ruling  authority. 
In  the  aggregate  they  come  as  near  establish- 
ing a  definite  principle  governing  such  cases 
as  this  as  one  could  expect  to  have  in  the 
law  of  negligence ;  dealing  as  it  does  with 
situations  each  differing,  at  least  slightly, 
from  the  other. 

In  all  or  nearly  all  the  cited  cases  the  same 
feature  will  be  found  which  we  have  here 
and  upon  which  appellant  most  relies,  viz: 
the  positive  testimony  of  the  claimant  that 
he  did  not  know  there  was  a  rapidly  revolv- 
ing cutting  or  other  instrumentality  creating 
danger  in  the  zone  where  he  put  his  hand. 
In  each  It  was  insisted  that  such  story,  posi- 
tively told  and  persisted  in,  raised  a  jury 
question.  In  each  It  was  held  that  the  story 
was  not  In  reason  believable  and  so  did  not 
create  a  conflict  with  the  circumstances  show- 
ing that  the  witness  in  fact  did  know,  or  at 
least  as  a  man  of  ordinary  common  sense  he 
ought  to  have  known  of  the  danger  he  en- 
countered. In  these  cases  it  Is  stated  over 
and  over  again.  In  one  form  or  another,  that 
when  all  reasonable  probabilities  arising  from 
physical  situations,  natural  laws,  or  common 
knowledge  of  ordinary  persons,  are  so  clear- 
ly one  way  as  to  leave  no  reasonable  ground 
in  the  minds  of  reasonable  men  of  ordinary 
intelligence  to  have  any  fair  doubt  about  the 
matter,  evidence  from  the  mouth  of  one  or 
more  witnesses  contrary  to  the  obvious  truth 
does  not  create  a  conflict  for  solution  by  a 
jury.  Sometimes  that  doctrine  will  be  found 
phrased  one  way  and  sometimes  another. 
All  mean  the  same  and  all  convey  the  same 
idea  Ba  will  be  appreciated  upon  examining 


the  matter  from  the  viewpoint  of  the  logltf 
of  the  principle  itself.  The  greatest  danger 
of  Its  not  being  legitimately  applied  lies  in 
obscurity  being  created  by  favoring  one  set 
way  of  phrasing  It  to  the  extent  of  doubting 
another  meaning  Just  the  'same  and  perhaps 
more  easily  understood  by  many,  If  not  the 
majority,  having  to  do  with  the  matter. 
Truth  does  not  change  Its  character  by  mere 
changes  in  groupings  of  words  used  to  ex- 
press It  for  its  immortality  Is  Inherent.  One 
may  picture  It  one  way  and  another  by  a  dif- 
ferent method  according  to  differing  mentali- 
ties, temperaments  and  conceptions.  The  pic- 
tures may  differ  in  refinement  but  be,  Just 
the  same,  pictures  of  the  one  Infallible  thing. 

We  must  face  the  situation  here  that  plain- 
tiff was  of  mature  age  and  of  ordinary  intel- 
ligence in  full  possession  of  his  faculties. 
•That  all  appears  afllrmatlvely,  but  If  that 
were  not  so,  certainly  there  is  no  evidence 
to  show  that  respondent  bad  any  reasonable 
ground  to  think  otherwise.  It  is  hardly  rea- 
sonable we  must  conclude  to  suppose  that 
such  a  man  could  witness  hour  by  hour,  such 
results  as  were  produced  as  he  fed  the  plan- 
er, the  accomplishment  taking  place  in  the 
narrow  zone  of  three  inches  or  so  accompa- 
nied by  rotary  motion  produced  by  under- 
stood attachments  of  the  machine,  by  the 
noise  like  unto  that  of  a  threshing  machine 
cylinder,  the  trembling  of  the  machine  and 
forceful  hurling  of  shavings  over  the  pres- 
sure bar  from  the  point  where  the  board 
emerged — without  knowing  that  In  the  nar- 
row place  there  was  a  cutting  mechanism 
working  with  great  power.  Is  it  clear  then 
that  the  trial  court  was  wrong  in  holding 
appellant's  story  to  be  unbelievable ;  that  when 
he  put  his  hand  over  and  against  the  back 
side  of  the  cutting  cylinder — up  to  within  a 
few  inches  of  where  he  was  accustomed, 
when  standing  in  front  of  the  machine  as 
the  end  of  a  board  disappeared  under  the 
chip  breaker  to  hear  the  loud  noise  made  by 
the  cutting  head  followed  Immediately  by 
shavings  flying  with  force  from  out  the  very 
place  where  he  put  his  hand — he  did  not 
know  there  was  a  cutting  mechanism  in  that 
region  with  which  his  hand  was  liable  tb 
come  in  contact?  It  is  considered  that  such 
question  must  be  answered  In  favor  of  re- 
spondent. 

Counsel  for  appellant  took  a  wrong  view 
of  the  case  In  supposing  that  the  test  Of 
whether  appellant's  story  Is  believable  Is 
whether  any  man  under  any  circumstances 
could  be  reasonably  held  not  to  know  of  a 
cutting  mechanism  such  as  existed  in  this 
case,  creating  a  danger  zone  in  which  his 
band  would  be  injured  if  placed  there.  Not 
so.  The  evidence  must  be  considered  from 
the  viewpoint  of  respondent  before  the  ac- 
cident There"  was  nothing  Indicating  that 
appellant  was  not  in  possession  of  all  his 
faculties  or  not  of  full  age  and  of  ordinary 
common  sense  for  one  of  his  age.  Is  It  rea- 
sonable to  suppose  that  such  a  man  under 
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the  drcumgtances  In  which  appellant  was 
placed,  could,  In  the  exercise  of  ordinary 
care,  be  Ignorant  of  there  being  a  danger 
cone  in  such  a  place  as  that  where  appellant 
reached  with  his  hand,  created  by  some  cut- 
ting mechanism  appropriate  to  produce  the 
results  witnessed  to  the  boards  as  they  pass- 
ed through  such  zone?'  That  is  the  question. 
We  are  constrained  to  the  conclusion,  there 
is  no  fair  ground  for  overruling  the  decision 
of  the  trial  court  In  respect  thereto. 

There  are  a  number  of  other  errors  dis- 
cussed in  the  briefs  of  counsel  for  appellant 
Which  need  not  be  treated.  If  they  were  all 
resolved  in  appellant's  favor  It  would  not 
make  any  difference  with  the  result.  There- 
fore, we  pass  them  with  this  brief  notice. 

Aside  from  a  somewhat  lengthy  discussion 
of  a  few  elementary  principles  which  the 
writer  at  least  thought  might  well  be  treated 
as  they  have  been,  though  they  are  a  part  oi 
the  "A  B  G,"  so  to  speak,  of  our  Judicial  sys- 
tem, we  have  given  most  attention  to  the 
question  of  whether  the  trial  court  was  clear- 
ly wrong  In  deciding  that  appellant  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  However,  we  find  quite  as  much 
difficulty  in  concluding  that  there  was  clear 
error  In  holding,  as  matter- of  law,  the  evi- 
dence was  insufficient  to  prove  respondent 
was  actionably  negligent 

The  Judgment  la  atttrmed. 

8IEBECKER,  J.,  took  no  part 

WINSLOW,  C.  J.  (concurring).  I  agrea 
that  the  trial  Judge  was  right  in  holding 
that  under  the  evidence  in  this  case  the 
plaintiff  was  conclusively  shown  to  have 
been  guilty  of  contributory  negligence.  This 
conclusion  necessitates  affirmance  of  the 
Judgment  and  renders  it  unnecessary  to  pass 
npou  any  other  questions. 

I  wish  to  add  a  few  words  concerning  one 
feature  of  the  opinion.  I  agree  entirely 
with  the  proposition  that,  when  there  is  a 
difference  of  opinion  among  the  Justices  of 
this  court  on  the  question  whether  there 
is  sufficient  evidence  in  a  given  case  to  re- 
quire submission  of  the  case  to  a  Jury,  the 
opinion  of  the  majority  must  prevail.  If 
the  minds  of  the  majority  are  convinced 
that  there  is  no  evidence  upon  which  a  ver- 
dict could  stand,  they  are  in  duty  bound  to 
say  so,  despite  the  fact  that  a  minority  of 
their  brethren  take  the  opposite  view.  This 
latter  fact  should  certainly  cause  the  major- 
ity to  proceed  with  scrupulous  care  and  ex- 
amine and  re-examine  their  premises  and 
conclusions  to  see  if  they  may  not  be  wrong; 
but,  when  that  has  been  conscientiously 
done,  if  their  minds  are  still  convinced  that 
their  original  conclusions  are  right,  it  Is 
their  bounden  duty  to  say  so  and  decide  the 
case  in  accordance  with  their  convictions. 
In  no  other  way  can  they  properly  discharge 
their  official  duty.    Each  of  them  has  taken 


an  oath  to  discharge  the  duties  of  bis  of- 
fice to  the  best  of  his  ability,  not  to  the 
best  of  some  other's  personality.  He  is  re- 
sponsible to  his  own  mind  and  conscience, 
and  he  must  follow  their  dictates  if  he  would 
be  faithful  to  his  great  trust 

While  I  regard  this  principle  as  absolutely 
unassailable,  I  regard  it  as  unfortunate  in 
such  a  situation  to  use  the  expression  that 
no  reasonable  mind  can  come  to  a  different 
conclusion,  or  that  different  minds  cannot 
reasonably  come  to  different  conclusions,  or 
that  there  is  no  reasonable  Inference  which 
can  be  drawn  the  other  way,  or  any  equiva- 
lent expression.  This  is  not  a  new  idea 
with  me.  I  expressed  my  dislike  for  the 
phrase  under  such  circumstances  In  my  dis- 
senting opinion  In  the  case  of  Agen  v.  Met. 
U  I.  Co.,  103  Wis.  217,  80  N.  W.  1020,  7C 
Am.  St.  Rep.  903,  and  I  have  seen  no  reason 
to  change  the  view  there  expressed. 

The  difficulty  is  that  there  is  no  infallible 
test  or  standard  of  what  is  reasonable  and 
what  is  not  reasonable.  No  two  minds  are 
alike.  A  conclusion  which  seems  reasonable 
to  one  man  may  seem  absolutely  unreason- 
able to  another,  depending  on  differences  In 
temperament,  education,  environment,  and 
experience;  yet  both  men  may  be  men  of 
high  and  unquestioned  intellectual  power. 
There  Is,  of  course,  a  Tery  large  domain 
where  the  conclusion  from  a  given  state  of 
facts  Is  so  obvious  that  no  sane  mind  could 
honestly  reach  any  other.  Under  such  cir- 
cumstances, it  is  correct  to  say  that  there  is 
but  one  conclusion  Which  is  reasonable;  but, 
on  the  other  hand,  there  is  a  large  domain 
of  what  may  be  called  cases  on  or  near  the 
border  line,  cases  where  on  the  same  facts 
two  equally  honest  and  able  minds  would  ■ 
disagree  on  the  question  whether  there  was 
any  Jury  question  in  the  case.  Cases  where 
there  is  a  difference  of  opinion  among  the 
Justices  of  this  court  as  to  the  conclusion 
which  may  properly  be  drawn  from  the  facts 
are  in  this  latter  domain  In  my  Judgment. 
It  Is  entirely  proper,  and  in  fact  necessary, 
for  the  majority  In  such  cases  to  decide  the 
case  upon  their  own  Judgment;  hut  it  is 
unfortunate,  and  it  seems  to  me  inaccnrate, 
to  say  that  no  reasonable  mind  can  think 
otherwise.  It  is  sufficient  and  entirely  ac- 
curate to  say  that  the  court  (for  the  major- 
ity constitutes  the  court  in  case  of  division) 
Is  of  opinion  that  there  is  no  evidence  which 
would  warrant  the  submission  of  the  case 
to  the  Jury. 


MILLER  et  aL  T.  RYDER. 
(Supreme  Court  of  WisconBin.    March  14, 1011.) 
Account  Stated   (S  7*)— Opebation— Watv- 

EB  of   AOBEEMENT  AS  TO    INTEREST. 

After  defendant  commenced  to  buy  goods 
of  plaintiffs,  under  an  agreement  that  be  sooald 
not  be  charged  Interest  on  his  account,  they 
sent  him  bills,  in  each  of  which  interest  was 
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charged,  it  being  added  to  the  sums  of  the 
items  of  the  bills;  and  his  remittances  were 
credited  on  principal  and  interest,  and  the  re- 
mainder was  carried  forward  as  an  item  in 
the  next  statement;  and  this  continued  for  four 
years,  without  objection.  Held,  that  defend- 
ant waived  the  agreement  as  to  interest. 

[Ed.  Note. — For  other  cases,  see  Account 
Stated,  Cent.  Dig.  i|  41-49;    Dec  Dig.  {  7.*] 

Appeal  from  Circuit  Court,  Bayfield  Coun- 
ty; John  K.  Parish,  Judge. 

Action  by_  John  G.  Miller  and  others 
against  Morris  Ryder.  Judgment  for  plain- 
tiffs.    Defendant  appeals.     AfiBrmed. 

E.  C.  Alvord  (Horace  B.  Walmsley,  of 
counsel),  for  appellant.  Richmond,  Jack- 
man  8c  Swansen,  for  respondents. 

TIMLIN,  J.  The  court  directed  a  verdict 
for  the  plaintiffs,  and  the  appellant  Insists 
this  was  error,  because  there  was  evidence 
to  take  the  case  to  the  jury.  In  a  course 
of  dealing  between  plaintiffs  and  defendant, 
which  began  about  December,  1900,  and  end- 
ed January  2,  1907,  it  appeared  that  defend- 
ant on  September  18,  1902,  met  one  of  the 
plaintiffs  In  Chicago  and  Informed  him  that 
he  would  not  buy  any  more  goods  from  the 
plaintiffs,  who  were  engaged  in  the  manu- 
facture and  sale  of  clothing,  because  they 
charged  him  Interest  on  his  account.  An 
agreement  was  then  made  that,  if  the  de- 
fendant would  continue  to  buy  goods  of  the 
plaintiffs,  no  Interest  would  be  charged. 
The  defendant  continued,  purchases  of  cloth- 
ing from  the  plaintiffs,  and  the  plaintiffs  sent 
bills  or  Invoices  containing  a  printed  state- 
ment that  interest  would  be  charged  after  a 
certain  date,  and  also  sent  about  10  different 
statements  of  account.  In  each  of  which  In- 
terest was  charged.  The  interest  so  charged 
was  added  to  the  sum  of  the  Items  of  the 
bill.  Remittances  made  by  defendant  were 
credited  on  the  amount  of  principal  and  in- 
terest, and  the  remainder  carried  forward 
as  an  Item  Into  the  next  statement.  The  de- 
fendant, without  objection,  made  partial  pay- 
ments again,  which  were  credited  In  the 
same  way  against  the  amount  of  principal 
and  Interest 

Defendant  contends  that  he  was  not  bound 
to  notice  these  invoices  or  statements,  or 
make  any  objection  thereunto,  but  might 
rely  on  bis  agreement;  and  the  plaintiffs 
claim,  and  the  court  below  held,  that  the  re- 
ceipt of  and  acquiescence  In  these  statements 
of  account,  and  payments  made  without  pro- 
test after  knowledge  that  payments  had  been 
so  applied  as  aforesaid  (and  hence  that  fu- 
ture payments  would  be  so  applied),  con- 
stituted a  waiver  of  the  agreement  testified 
to  by  the  defendant,  and  directed  the  verdict 
as  said.  This  course  of  dealing,  having  con- 
tinned  for  more  than  four  years  after  the 
making  of  the  alleged  oral  agreement,  must 
be  construed  to  be  a  waiver  of  that  agree- 


ment by  subsequent  conduct  and  consent, 
within  the  rule  of  Ripley  v.  Sage  L.  ft  I. 
Co.,  138  Wis.  304,  119  N.  W.  108,  23  L. 
R.  A.  (N.  S.)  787,  Rose  v.  Bradley,  91  Wis. 
619,  65  N.  W.  509,  Jones  v.  De  Muth,  137 
Wis.  120,  118  N.  W.  542,  and  Segelke  &  Kohl- 
haus  Mfg.  Co.  v.  Vincent,  135  Wis.  237.  115 
N.  W.  806. 
Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 


KNUDSEN  V.  LA  CROSSE  STONE  CO. 

(Supreme  Coart  of  Wisconsin.  March  14, 
1911.    Dissenting  Opinion,  March  20,  1911.) 

(Syllabut  iy  the  Judge.) 

1.  Mabteb  ano  Servant  (§§  101,  102,  170*)— 
Duties  op  Masteb— Safe  Place  to  Wobk 
—Safe  Ihstbumentauties— Fellow  Serv- 
ants. 

The  master  should  furnish  his  servants 
with  a  reasonably  safe  place  to  work,  reason- 
ably safe  instrumentalities  with  which  to  do  the 
woik,  and  fellow  servants  provided  should  be 
reasonably  safe  as  such;  the  standard  of  care 
as  to  each  duty  being  such  as  is  exercised  by 
the  creat  mass  of  mankind  under  the  same  or 
similar  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  $i  173,  336;  Dec  Dig.  Si 
101,  102,  170.»] 

2.  Masteb  ANn   Sebvant   ({  265*)— Injubies 

TO     SEBVANT— PbESUMPTIONS— PEBrOKlIANCE 

or  Duty  by  Masteb. 

The  presumption  of  fact  is  in  favor  of  the 
master  having  performed  the  duties  mentioned 
till  overcome  by  evidence  establishing  the  con- 
trary to  a  reasonable  certainty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  877-908;  Dec  Dig.  $ 
263.*] 

3.  Masteb  and  Sebvant  (J  107*)  —  Safe 
Place  to  Wobk  —  Danoebs  Cbeated  .  by 
Sebvant. 

The  safe  place  rule  having  been  satisfied 
at  the  start,  and  the  conditions  being  such  that 
thereafter  the  servants  necessarily  are  expected 
to  make  their  own  working  places,  which  must, 
necessarily,  change  from  time  to  time  and  at 
short  intervals  as  the  work  proceeds,  dangers 
created  are  not  attributable  to  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  107.*] 

4.  Masteb  and  Servant  (|  185*)  — Neoli- 
OENCB  or  Fellow  Sebvant. 

In  the  circumstances  last  mentioned,  neg- 
ligence of  one  or  more  of  several  servants,  not 
excepting  the  foreman  of  the  crew,  rendering 
the  working  place  of  some  other  servant,  or 
servants,  unsafe  is  negligence  of  a  fellow  serv- 
ant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  385-421;  Dec  Dig.  i 
185.»] 

6.   Masteb    and     Servant    (|  107*)  —  Safe 
Place  to  Work— Application  of  Kule. 
In  operations  where  the  servants  neceasarl- 
ly  make  their  own  working  place,  the  safe  place 
to  work  rule  has  little  or  no  application. 

[Ed.  Note. — For  other  cases,  see  Master  anl 
Servant,  Dec  Dig.  S  107.*] 
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6.  Master   and    Servant    (|    189*)— Fellow 
Sebvai«ts. 

The  foreman  of  a  crew  erecting  a  water 
tank,  or  removing  heavy  machinery  from  a  car 
to  a  factory,  or  moving  a  pile  driver,  or  in 
charge  of  a  train  crew,  Or  the  crew  of  a  vesselj 
or  a  dock  crew  in  regard  to  all  the  details  oi 
the  general  employment  as  regards  the  safe 
place  rule,  is  a  fellow  servant  of  the  men  under 
him. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  427-^35,  437-448 ;  Dec. 
Dig.  {  189.»] 

7.  Master  and  Servant  (S  190*)  — Fellow 
Servants. 

A  blaster  working  with  others  under  a 
foreman,  all  constituting  a  stone  quarry  crew, 
is  a  fellow  servant  of  such  foreman  in  respect 
to  duties  of  the  latter  as  to  guarding  against 
the  working  place  of  those  under  him  being 
made  unsafe  by  the  rolling  down  from  one  level 
to  another  of  earth  or  rock  in  the  course  of 
quarry  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  463;  Dec.  Dig.  S  190.*] 

Siebecker,  Kerwin,  and  Timlin,  JJ.,  dissent- 
ing. 

Appeal  from  Circuit  Court,  La  Crosse 
County;  Edward  C.  Hlgbee,  Judge. 

Action  by  Matliilda  Knudsen,  administra- 
trix of  Olaus  Knudsen,  against  the  La  Crosse 
Stone  Company.  From  a  judgment  notwltli- 
standlng  the  verdict  In  favor  of  defendant, 
plaintur  appeals.     Affirmed. 

Action  to  recover  damages  for  the  death 
of  plaintiff's  Intestate.  The  deceased  whUe 
employed  by  defendant  as  a  blaster  was 
killed,  and,  as  alleged,  under  the  following 
circumstances: 

The  Intestate  and  others  under  a  foreman 
were  put  to  work  for  defendant  In  its  stone 
quarry.  There  was  a  shelf  of  rock  some  10 
feet  wide,  50  to  70  feet  long  and  about  50 
feet  above  the  surface  below,  composed  of 
rofk.  From  the  back  side  of  the  shelf  a 
bank  of  rock  and  earth  rose  upwards,  at  a 
sharp  angle  backward,  15  to  20  feet  to  the 
top  of  a  hill  Of  bluff.  Plaintiff  on  the  day 
in  question,  by  direction  of  the  foreman, 
was  at  work  on  the  shelf  drilling  blast  holes. 
Other  employes  had  partially  loosened  por- 
tions of  rock  and  earth  from  the  edge  of  the 
bank  above.  A  large  mass  at  the  edge  had 
been  loosened  so  as  only  to  be  retained  from 
rolling  dow^n  by  the  frozen  condition  and 
roots.  While  the  situation  was  such  that 
the  partly  loosened  mass  was  liable  to  fall 
at  any  time,  that  was  not  apparent  to  a  per- 
son on  the  shelf  below.  The  rule  of  the 
quarry  was  that  the  foreman  should,  person- 
ally, see  that  no  chunks  of  earth  or  rock 
were  allowed  to  be  so  circumstanced  as  to 
be  liable  to  unexpectedly  roll  down  and  in- 
jure employes,  and  to  see  that  no  such  dan- 
gers existed  before  putting  employes  at 
work,  as  In  the  case  in  question,  and,  fur- 
ther, to  have  due  warning  given  tg  employes 
within  the  zone  of  danger  before  allowing 
chunks  of  earth  and  rock  to  be  loosened  and 


rolled  down  the  side  of  the  bluff.  The  situa- 
tion In  the  particular  case  should  have  been 
known  to  the  foreman  before  sending  de- 
ceased to  work  on  the  shelf.  The  latter  was 
entirely  Ignorant  of  such  situation  and  was 
not  guilty  of  any  want  of  ordinary  care  In 
respect  thereto.  As  dh-ected  he  commenced 
operations  on  the  shelf  In  the  forenoon  of 
December  31,  1909.  He  was  not  warned  of 
the  danger  as  before  Indicated.  He  was 
assured  that  the  place  was  safe  and  relied 
thereon.  WhUe  engaged  In  his  work  a  large 
chunk  of  earth  and  rock  suddenly  became 
detached  from  the  side  of  the  bluff  above 
and  rolled  down  upon  and  killed  him. 

There  were  other  allegations  requisite  to 
make  out  a  cause  of  action  if  defendant  was 
actionably  negligent  in  respect  to  the  cause 
of  the  death  aforesaid. 

Defendant  answered  putting  In  Issue  all 
allegations  making  out  a  breach  of  duty  on 
Its  part  and  pleaded  contributory  negligence^ 

The  evidence  showed,  or  tended  to  show, 
this:  The  physical  conditions  were  as  al- 
leged In  the  complaint.  In  the  progress  of 
the  work,  from  time  to  time.  It  was  neces- 
sary to  uncover  rock  further  back  on  the 
bluff  than  the  shelf  where  deceased  was  di- 
rected to  work  and  above  that  point.  The 
work  of  uncovering  at  the  particular  time 
of  year,  because  of  the  earth  being  frozen, 
required  employes  to  go  to  the  proper  place 
at  the  crest  of  the  bluff  above  the  shelf,  and 
by  the  use  of  wedges,  crack  off  the  frozen 
enrtb  by  strips  and  allow  the  same  to  roll 
down.  In  the  forenoon  of  the  day  In  ques- 
tion the  foreman  directed  one  of  the  crew  to 
do  work  of  that  sort  and  marked  off  the 
particular  strip  of  earth  to  be  thrown  down. 
By  noon  such  strip  had  been  sufficiently 
looRened  to  open  up  a  seam  back  of  It  about 
6  inches  wide  on  the  surface,  and  about  10 
feet  wide.  The  employe  was  then  directed 
to  help  deceased  on  the  shelf  which  was  In 
the  pathway  of  the  partly  loosened  strip. 
The  two  commenced  work  on  the  shelf  about 
2  o'clock  In  the  afternoon.  They  worked 
together  a  short  time  before  noon.  The  fore- 
man did  not  make  any  effort  to  discover  the 
condition  of  things  above  the  shelf.  It  was 
not  observable  to  one  circumstanced  as  the 
deceased  was  on  the  shelf  and  he  did  not 
know  of  it  While  he  was  busily  engaged 
and  the  foreman  and  one  or  two  others  were 
near  by,  the  strip  of  frozen  earth  came  whol- 
ly loose,  rolled  down  and  swept  him  from 
the  shelf,  causing  him  to  fall  on  the  rocks  be- 
low with  fatal  effect.  The  foreman  was  un- 
der Instructions  to  guard  employes  against 
such  dangers.  It  was'  the  custom  for  the 
foreman  of  a  quarry  to  see  that  overliang- 
ing  earth  or  rock  was  not  left  so  as  to  be 
liable  to  roll  down  where  employes  wore  re- 
quired to  work  and  endanger  their  person- 
al safety.     The  foreman  Id  this  case  could 
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bave  seal  by  casual  observation  before  he 
sent  the  mm  to  work  In  the  afternoon  that 
the  strip  of  earth  he  had  directed  to  be  loos- 
ened had  not  been  thrown  down.  Defend- 
ant relied  upon  such  dangers  as  the  one  In 
question  being  prevented  by  the  foresight  of 
•  Its  foreman.  He  had  full  charge  of  the 
workmen  and  working  conditions  In  the 
quarry.  He  directed  operations  as  was  nec- 
essary and  himself  took  a  hand  In  doing  the 
work,  sometimes  at  one  place  and  sometimes 
at  another. 

The  Jnry  found  thus:  The  working  place 
where  deceased  was  stationed  was  not  rea- 
sonably safe.  The  frozen  strip  of  earth  was 
loosened  by  directions  of  the  foreman.  He 
directed  deceased  to  work  where  he  was 
located  when  swept  from  the  cliff.  The  fore- 
man did  not  know  of  the  conditions  respect- 
ing the  strip  of  earth  which  had  been  part- 
ly loosened  prior  to  the  accident.  In  the  ex- 
ercise of  ordinary  care  he  ought  to  have 
known  thereof.  He  did  not  warn  deceased 
of  the  danger.  The  latter  did  not  know  of 
the  strip  of  earth  having  been  loosened.  He 
was  not  guilty  of  any  want  of  ordinary  care 
in  that  regard.  He  did  not  have  facilities 
equal  to  the  foreman  for  knowing  of  the 
danger.  Such  danger  was  the  proximate 
cause  of  the  disaster  complained  of.  The 
directions  given  to  the  deceased  to  work 
■where  he  did,  under  the  clrcnmstancea,  was 
a  proximate  cause  of  his  death.  The  failure 
of  the  foreman  to  warn  deceased  of  the  dan- 
ger was  a  proximate  cause  of  his  death. 
The  deceased  was  not  guilty  of  contributory 
negligence.  If  on  the  facts  plaintiff  Is  en- 
titled to  recover  the  measure  thereof  should 
be  $7,900. 

Judgment  was  rendered  notwithstanding 
the  verdict  In  favor  of  the  defendant. 

3.  E.  Higbee  and  Frank  Winter,  for  ap- 
pellant. McConnell  &  Schweizer  and  Bunge 
&  Bosshard  (Quarles,  Spence  &  Quarles,  of 
counsel),  for  respondent. 

MARSHAIiL,  J.  (after  stating  the  facts  as 
above).  So  It  will  be  seen  the  defendant,  in 
the  legitimate  pursuit  of  an  important  in- 
dustry, a  vocation  which  it  was  as  im- 
portant to  the  public  and  defendant's  em- 
ployes should  be  carried  on  as  to  the  de- 
fendant itself,  sent  a  crew  to  Its  stone  quar- 
ry property  for  the  purpose  of  operating 
the  same.  The  working  place  was  safe  as 
the  crew  took  possession  thereof.  Thereaft- 
er they  necessarily  made,  In  great  part,  their 
own  respective  working  places.  The  safety 
of  one  was  greatly  dependable  upon  the  con- 
duct of  his  felk>wB.  All  were  employed  in 
the  common  employment  From  day  to  day 
the  work  went  on.  Proper  regulations,  so 
far  as  any  were  required,  were  made.  The 
working  ^ace  was  in  proper  condition  in 
the  morning  In  question.  So  far  as  appear- 
ed to  respondent  up  to  the  instant  of  the 


accident,  the  foreman  and  all  associated  with 
the  blaster,  Mr.  Knudsen,  were  reasonably 
careful  men  and  competent  In  every  way  for 
performance  of  the  duties  assigned  to  them. 
The  instrumentalities  furnished  for  the  work 
were  all  right.  It  was  left  to  the  crew  so 
organized  and  equipped  to  do  the  work,  the 
foreman  being  specially  charged  to  look  aft- 
er the  safety  of  the  men  and,  particularly, 
as  regards  dangers  from  being  In  the  path- 
way of  earth  and  rock  that  might  roll  down 
the  bluff. 

The  operation  which  resulted  in  creating 
the  danger  was  conducted  for  considerable 
length  of  time  and  not  more  than  about  25 
feet  from  Knudsen's  working  place.  While 
he  may  have  been  so  circumstanced  that  he 
could  not  see  the  person  at  work  while  creat- 
ing the  danger,  the  manner  and  kind  of  work 
was  such  that  he  must  have  known  what 
was  going  on  and  known  when,  later  in  the 
day,  the  workman  left  the  point  above  on  the 
crest  of  the  cliff  and  Joined  him  that  the 
strip  of  earth  and  rock  the  former  had  been 
endeavoring  to  disengage  had  not  been 
thrown  down,  though  it  must  be  there  was 
no  appearance  of  danger  of  its  falling  which 
he  observed  or  could  well  have  observed. 

As  Knudsen  was  working  in  supposed  se- 
curity, the  very  person  aiding  him  who  had 
been  the  Immediate  instrumentality  in  mak- 
ing the  working  place  unsafe,  and  the  fore- 
man who  had  charge  of  the  whole  work  and 
aided  manually  from  time  to  time,  near  by, 
no  one  apparently  appreciating  the  danger, 
the  chunk  of  frozen  earth  came  loose,  rolled 
down  the  cliff  and  In  an  Instant,  as  it  were, 
Knudsen  was  swept  over  the  cliff  and  his 
life  terminated  with  the  necessary  distress- 
ing consequences  to  those  dependent  upon 
him. 

Thus  passes  before  us  another  of  those 
tragedies  which  are  constantly  recurring  in 
the  drama,  so  to  speak,  of  our  official  life. 
Is  there  a  remedy  for  the  damage  caused  by 
the  Inadvertent  taking  of  Knudsen's  life? 
The  question  is  not  whether  there  ought  to 
be  a  remedy  from  the  viewpoint  of  moral 
standards.  It  matters  not  how  much  we 
may  think  such  sacrifices  should  be  compen- 
sated in  some  way  and  that  the  loss  must 
inevitably  be  paid  for  in  the  end  by  the  mass 
of  mankind,  if  not  in  a  way  to  reimburse 
appreciably  those  upon  whom'  the  loss  first 
falls.  Courts  cannot  shape  their  decrees  to 
meet  their  personal  Ideas  or  merely  satisfy 
human  sensibilities  to  human  sorrow  and 
suffering;  moreover,  at  the  expense  of  those 
neither  guilty  of  a  legal  or  moral  wrong. 

The  world  does  not  appreciate  the  high  or- 
der of  courage  and  firmness  required  to  deal 
with  these  painful  tragedies  and  at  all  times 
be  reasonably  sure  of  judgment  reigning  su- 
preme Instead  of  being  swayed  by  sympathy 
which  we  may  venture  to  say  is  no  more 
keenly  felt  than  by  the  Judges  of  our  courts. 
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HoweTer,  to  execute  tbeir  functions  they 
must,  the  best  they  can,  come  up  to  the  high 
Ideal  of  this  picture  so  truly  and  so  beauti- 
fully painted  by  Chief  Justice  Ryan  and 
which  is  to  go  down  the  ages  inscribed  up- 
on the  shaft  erected  in  his  honor: 

"In  otlior  places  in  life,  the  light  of  intel- 
ligence, purity  of  truth,  love  of  right,  flrm- 
itess  of  integrity,  singleness  of  purpose,  can- 
dor of  Judgment  are  relatively  essential  to 
high  beauty  of  character.  On  the  bench  they 
are  the  absolute  condition  of  duty.  The 
Judge  who  palters  with  justice,  who  is  sway- 
ed by  fear,  favor,  affection  or  hope  of  re- 
ward, by  personal  Influence  or  public  opinion 
prostitutes  the  attributes  of  God  and  sells 
the  favor  of  bis  maker.  But  the  light  of 
Ood's  eternal  truth  and  Justice  shines  on 
the  head  of  the  Just  Judge  and  makes  It 
visibly  glorious." 

So  the  only  question  before  us  for  decision 
Is  (his:  On  the  undisputed  facts  disclosed 
'by  the  evidence,  has  appellant  a  legal  rem- 
«dy  against  respondent?  It  cannot  be  de- 
cided by  any  system  of  arbitration.  It  can- 
not be  decided  by  bending  established  prin- 
ciples out  of  their  legitimate  sphere  or  de- 
veloping new  ones  to  meet  the  dire  necessi- 
ties of  the  particular  case.  That  the  time 
Is  at  hand  when  a  Just  way  will  be  found  for 
transferring  the  losses  Inflicted  by  such  sacri- 
fices to  so  broad  a  field  that  all  will  be  com- 
I)ensated  and  the  participating  compensators 
x?arry  the  load  and  think  the  burden  light  If 
they  appreciate  it  at  all, — the  writer  has 
faith. 

As  we  view  the  vase  it  is  governed  by  a 
few  legal  principles.  We  will  endeavor  to 
Ktate  them  briefly,  concisely  and  with  but 
little  discussion.  Their  application  to  the 
facts  will  be  seen  easily  from  their  logical  ar- 
rangement. 

A  master  owes  the  duty  to  his  servants  of 
furnishing  them  a  reasonably  safe  place  in 
which  to  do  their  work,  of  using  ordinary 
care  to  keep  such  place  reasonably  safe,  of 
furnishing  them  reasonably  safe  instmmen- 
talities  with  which  to  perform  their  work 
and  of  exercising  ordinary  care  in  the  selec- 
tion of  servants  whose  work  would  other- 
wise imperil  the  personal  safety  of  their  fel- 
lows. 

The  presumption  of  fact,  at  the  start  as 
to  any  given  situation  where  liability  of 
the  master  to  the  servant  or  through  him 
Is  in  controversy,  is  that  the  duties  of  the 
former,  indicated,  have  been  performed  and 
such  presumption  should  prevail  wherever 
the  fact  is  called  in  question  till  overcome 
by  evidence  establishing  the  contrary  to  a 
reasonable  certainty. 

The  master  having  furnished  bis  servant 
a  safe  working  place  and  satisfied  the  other 
conditions,  or  put  ^ucb  servants  to  work 
under  such  conditions  that  they  must  neces- 
sarily or  reasonably  make  their  own  working 
Dlace,  or  tbe  place  originally  fomisbed  la 


changeable  naturally  by  the  members  of  the 
crew  as  the  work  prog^^esses,  dangers  tbiis 
created  are  not  attributable  to  the  master. 
Peschel  v.  Chicago,  Mil.  &  St  P.  Ry.  Co., 
62  Wis.  338,  21  X.  W.  269;  Walaszewskl  v. 
Schoknecht,  127  Wis.  376,  106  N.  W.  1070; 
Miller  V.  Centralla  Pulp  &  Water  Power 
Co.,  134  Wis.  316,  113  N.  W.  954,  13  li.  R. 
A.   (N.  S.)  742. 

The  master  having  complied  at  the  start 
with  the  conditions  mentioned,  negligent  con- 
duct of  one  or  more  of  a  working  crew  prox- 
imately causing  injury  or  death  of  an  asso- 
ciate, is  negligence  of  a  fellow  servant  and 
not  breach  of  duty  of  the  master.  Who  Is 
and  who  is  not  a  fellow  servant  depends 
upon  the  nature  of  the  service.  So  the  fore- 
man of  a  crew  in  exercising  his  functions  as 
such  in  the  common  employment  to  accom- 
plish a  common  purpose  under  one  general 
management,  some  working  at  one  detail, 
and  some  at  another,  is  a  fellow  servant,  and 
the  negligence  of  one  is  not  attributable  to 
the  master  except  where  aside  from  his  fel- 
low servant  duty  that  one  performs  by  direc- 
tion, express  or  implied,  the  work  of  the 
master  as  regards  safe  instrumentalities  and 
safe  fellow  servants  or  a  safe  place  to  work. 

To  Illustrate  the  rule  that  where  a  work- 
ing crew  necessarily  make  the  working  place, 
or  places,  for  the  members  thereof  or  in  due 
course  constantly  or  at  brief  intervals  change 
the  same,  we  have  this: 

A  crew  under  a  foreman  was  employed  to 
erect  a  water  tank.  The  working  place  in 
general  and  particular  was  under  the  control 
of  the  foreman  and  as  to  one  member  of  the 
crew  upon  a  particular  occasion  was  danger- 
ous causing  au  injury  to  him.  The  negli- 
gence was  held  to  be  that  of  a  fellow  serv- 
ant. Peschel  v.  C,  M.  &  St  P.  R.  Co.,  62 
Wis.  338,  21  N.  W.  269. 

In  situations,  in  general,  where  the  dan- 
gers of  a  working  place  are  created  by  the 
servants  themselves  including  tlie  foreman 
and  changed  from  time  to  time  in  the  due 
course  of  operations  the  safe  place  rule  does 
not  apply.  Strehlau  v.  John  Schroeder  Lum- 
ber Co.,  142  Wis.  215,  125  N.  W.  429.  That 
was  applied  to  a  quarry  crew  in  MieIke  v. 
C.  &  N.  W.  R.  Co.,  103  Wis.  1,  79  N.  W.  22, 
74  Am.  St  Rep.  834,  where  a  piece  of  rock 
rolled  down  onto  a  workman  very  much  as 
in  this  case,  and  again  so  applied  in  Pern 
v.  Wussow,  120  N.  W.  622,  where  the  fact 
was  that  a  chunk  of  frozen  dirt  was  crack- 
ed off  by  a  workman,  as  was  the  case  here, 
and  it  rolled  down  and  injured  a  fellow 
workman. 

The  following  are  iUustrationa  of  the  rule 
that  the  foreman  of  a  working  crew  carry- 
ing out  the  details  of  aa  enterprise  is  a  fel- 
low servant  of  the  men  under  him.  A  gang 
in  the  erection  of  a  water  tank.  Peschel  v. 
C,  M.  &  St  P.  Ry.  Co.,  supra.  That  case 
applies  to  the  safe  place  rule  and  this  feature 
of  the  law  as  well.  A  gang  engaged  remov- 
ing a  heavy  machine  out  of  a  car  and  Into 
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■n.  factory.  Hamann  v.  Milwaukee  Bridge 
Co.,  127  Wis.  550,  100  N.  W.  1081.  A  crew 
laying  gas  mains.  Gereg  v.  Milwaukee  Gas 
Light  Co.,  128  Wis.  35,  107  X.  W.  289,  7  L. 
R.  A.  (N.  S.)  307.  The  men  engaged  In  re- 
moving a  pile  driver.  McKillop  v.  Superior 
ShlpbuUdlng  Co.,  143  Wis.  454,  127  N.  W. 
1053.  A  conductor  Is  the  fellow  servant  of 
a  train  crew  under  him.  Pease,  eta,  v.  C. 
&  N.  W.  R.  Co.,  61  Wis.  163,  20  N.  W.  908. 
The  master  of  a  vessel  of  his  mate  and  oth- 
er members  of  the  crew.  Mathews  v.  Case, 
Rl  Wis.  406,  21  N.  W.  513.  50  Am.  Rep.  151. 
The  dock  foreman  and  bis  crew  as  to  all 
details  of  their  general  employment  Okou- 
skl  V.  Penn.  &  O.  Fuel  Co.,  114  Wis.  418,  90 
N.  W.  429.  The  foreman  of  a  blasting  crew 
and  the  men  under  him.  Wlskle  v.  Montel- 
lo  Granite  Co.,  Ill  Wis.  443,  87  N.  W.  461, 
87  Am.  St  Rep.  885. 

Now  look  upon  these  familiar  and  thus 
plainly  Illustrated  principles  and  then  on  the 
picture  of  this  case.  Does  not  the  one  fit  the 
other  perfectly?  No  complaint  about  the 
working  place  except  ns  to  the  change  created 
by  Mr.  Knudsen's  associates  after  the  crew 
went  to  work  In  the  morning.  No  complaint 
nbout  suitable  tools  or  fellow  associates  up  to 
the  time  of  the  accident.  The  foreman  was 
very  close  to  the  members  of  the  crew,  going 
now  here  and  now  there  directing  operations; 
taking  part  from  time  to  time  In  the  physical 
labor,  helping  this  one  and  then  that  one 
as  occasion  required  or  opportunity  afforded. 
But  a  few  hours  before  the  accident  he,  with 
Knudsen  and  another,  or  others,  worked 
clearing  off  loose  dirt  a  short  distance  from 
where  the  fatal  occurrence  took  place.  The 
breaking  down  of  earth  and  removing  It 
from  over  the  rock  to  be  quarried  was  one 
of  the  ordinary  and  frequent  operations  in 
the  quari-y,  particularly  In  the  vicinity  of 
where  Knudsen  was  required  to  work  and 
preparatory  to  such  work.  It  was  from  ev- 
ery viewpoint  one  of  the  plainest  of  details 
in  producing  the  general  result,  to  be  accom- 
plished. If  due  care  on  the  part  of  the  mas- 
ter required  promulgation  of  rules  In  respect 
to  preventing  such  dangers  as  that  in  ques- 
tion it  seems  that  was  done  and  the  difficulty 
was  respecting  proper  observation  thereof. 

Would  it  not  be  a  plain  violation  of  the 
stated  principles  to  bold  that  It  was  the  duty 
of  the  master  to  be  present  in  person  or  by 
proxy  with  reference  to  such  details  as  those 
mentioned?  Such  a  rule  would  be  utterly 
Impracticable  of  observation.  Here  the  mas- 
ter took  the  precaution  to  admonish  the  fore- 
man to  be  alert  In  preventing  just  such  dan- 
gers as  the  one  which  proved  fatal  to  Knud- 
sen; but  that  was  plainly  one  of  his  ordinary 
duties  as  foreman,  the  proper  performance  of 
which  Knudsen  and  all  members  of  the  crew 
took  the  chances  of  as  ordinary  risks  of  their 
employment  Such  admonishment  instead  of 
being  regarded  as  a  transference  of  the  mas- 
ter's duty  to  the  foreman  and  so  fix  the  neg- 
ligence of  the  latter  upon  the  former  should 


be  viewed  as  an  extra  and  creditable  precau- 
tion exercised  to  the  end  that  the  foreman 
as  one  of  the  crew  should  see  that  the  par- 
ticular detail  was  properly  attended  to. 

'  So  we  cannot  see  any  escape  from  the  con- 
clusion that  the  negligence  which  terminated 
the  life  of  Knudsen  is  that  of  the  man  who 
loosened  the  bank  of  earth  leaving  It  In  a 
dangerous  condition  and  then  went  to  work 
with  blm  In  the  line  of  danger  from  It  with- 
out Informing  him  thereof,  or  the  negligence 
of  the  foreman,  or  both,  In  any  event,  within 
the  fellow  servant  rule.  Principles  of  law, 
which  are  as  binding  on  this  court  as  writ- 
ten law,  command  it  furnishing  one  more 
in  number  of  Illustrations  of  the  necessity 
for  some  practicable  way  of  dealing  with  in- 
dustrial accidents,  minimizing  the  misfortune 
thereof  In  line  with  the  enlightened  spirit 
of  the  age  which  has  been  responded  to  in 
most  every  civilized  country  but  our  own, 
and  which  only  the  lawmaking  power  can 
furnish. 

The  Judgment  is  affirmed. 

TIMLIN,  J.  (dissenting).  I  make  no  claim 
to  possess  that  degree  of  tenderness  and  sym- 
pathy for  the  laborer  expressed  In  the  fore- 
going opinion,  and  In  Houg  v.  GIrard  Lum- 
ber Company,  129  N.  W.  639,  and  In  Driscoll 
V.  Allls-Chalmers  Company,  129  N.  W,  408. 
I  proceed  solely  upon  my  understanding  of 
the  law  and  Justice. 

The  decedent,  while  engaged  In  drilling  In 
a  quarry  with  a  rock  drill,  was  killed  by  a 
piece  of  frozen  earth  falling  on  him  from  a 
clay  ledge  above.  This  frozen  chunk  had 
been  loosened  by  some  other  workman  some 
hours  before  and  left  hanging  In  a  dangerous 
position.  After  verdict  In  plaintiff's  favor. 
Judgment  was  rendered  against  her  on  the 
sole  ground  that  the  deceased  was  a  coem- 
ployg  with  McBride,  the  foreman  In  charge. 
This  Is  the  only  question  in  the  case. 

The  defendant  was  a  corporation  and  one 
of  its  officers  testified:  "We  had  delegated 
to  McBride  the  full  charge  and  supervision 
of  the  work  in  the  quarry.  He  had  author- 
ity to  hire  and  discharge  men  and  the  direc- 
tion of  the  men  in  the  quarry.  There  was 
no  one  above  him  In  the  control  of  the  vork 
there.  •  •  •  At  the  time  of  this  accident 
we  had  a  rule  in  force  for  the  operation  of 
our  quarry  which  dealt  with  the  matter  of 
hanging  rocks  and  partially  loosened  rocks 
or  earth.  The  rule  was  to  have  everything 
as  safe  as  i)os8ible.  Q.  What  was  the  rule  in 
regard  to  dealing  with  overhanging  rocks  or 
loosened  or  partially  loosened  rocks  or  earth 
In  your  quarry?  A.  Why,  the  foreman  who 
had  charge  of  the  quarry  understands  what 
was  necessary  to  make  it  as  safe  as  possible. 
He  understood  this  by  his  own  knowledge  of 
everything  about  a  quarry.  Q.  Did  Mr.  Mc- 
Bride understand  this?  A.  Certainly.  Q. 
And  yon  had  Instructed  him  to  keep  the 
quarry  as  safe  as  possible?  A.  Yes,  sir;  as 
safe  as  possible.    Q.  He  was  the  sole  person 
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In  charge  of  that  daty?  A.  Yes,  sir.  Q.  You 
bad  at  that  time  a  rule  In  your  quarry  that 
overhanging  rocks  or  loosened  or  partially 
loosened  masses  of  earth  were  to  be  whol- 
ly detached,  thrown  down,  or  blasted  off? 
A-  Not  any  particular  rule.  Q.  Isn't  that  a 
common  customary  rule  in  force  In  quarries 
at  all  times?  A.  That  Is  customary  for  the 
foreman  to  do  that  If  he  didn't  do  it  he 
would  not  be  a  competent  foreman.  Q.  And 
you  expected  Mr.  McBride  to  do  so?  A.  Yes, 
sir.  Q.  And  that  was  his  duty?  A.  Yes,  sir ; 
where  there  was  an  overhanging  rock  or 
dirt  cliff  near  the  face  of  the  rock  or  above 
a  man's  head,  or  some  loose  rock  or  dirt  par- 
tially loosened.  It  was  the  duty  of  the  fore- 
man to  get  this  down  before  the  men  worked 
around  it.  Q.  Yon  required  your  foreman  to 
do  that?  A.  Yes;  be  was  to  do  that  Q. 
That  is  the  sole  purpose  of  having  a  foreman 
there?  Tliat  is  why  you  have  a  foreman,  to 
see  if  the  quarry  is  safe  I>efore  the  men  have 
to  work  around  it?  A.  The  foreman  has 
charge  of  all  the  work  in  the  quarry.  Ev- 
erything that  Is  done  in  a  quarry  Is  impor- 
tant work.  The  action  of  the  foreman  in  tak- 
ing down  loose  rock  is  not  the  only  protec- 
tion which  the  men  liave.  If  there  is  any 
overhanging  rock  or  cliff  forms  when  the 
men  are  working,  they  are  expected  to  take 
it  dofrn.  *  *  *  I  told  Knudsen  (decedent) 
to  go  to  the  ledge  and  drill.  I  didn't  make 
any  effort  to  find  out  anything  about  the  top 
of  the  bluff  before  I  told  him  to  go  in  there. 
I  know  that  men.  had  been  working  up  there 
during  the  day,  but  I  didn't  go  up  to  ascer- 
tain whether  there  was  any  loose  or  partial- 
ly loosened  earth  up  there.  There  was  a 
path  leading  up  there.  It  was  about  10  or 
15  feet  above  Enudsen's  bead." 

There  is  a  statement'  that  all  were  expect- 
ed to  take  down  loose  rock,  but  on  the  evi- 
dence above  quoted  there  arises  a  fair  ques- 
tion for  the  Jury  whether  the  corporation 
master  did  not  assume  to  take  ctiarge  of  the 
safety  of  the  place  and  attempt  to  exercise 
this  duty  through  McBride.  To  my  mind  the 
foregoing  evidence  is  sufficient  to  support  a 
verdict  that  the  proprietor  of  the  quarry 
charged  McBride,  the  foreman,  with  the  du- 
ty fit  making  and  keeping  a  safe  place.  On 
sufficient  evl(fence  the  Jury  found  McBride 
negligent  This  was  a  duty  of  the  master, 
which  he  might  intrust  to  the  foreman  in 
charge.  But  In  the  exercise  of  that  duty  the 
foreman  was  a  vice  principal  and  not  a  fel- 
low servant  with  Knudsen.  I  think  this 
principle  runs  through  all  the  cases.  It  is 
cited  In  Bauoiann  v.  C.  Relss  Coal  Co.,  118 
Wis.  330,  335,  95  N.  W.  139,  141,  as  follows: 
"The  evidence  is  all  one  way  that  Roth  had  I 


full  dtarge  of  the  work  upon  the  dock,  that 
defendant  left -him  the  duty  of  proving  Ipro- 
viding?]  a  safe  working  place  for  the  men, 
and  tliat  be  was  not  personally  engaged  with 
them  in  removing  the  coal.  That  made  him 
In  every  sense  a  vice  principal  in  respect  to 
the  safety  of  the  trestle,  and  all  other  mat- 
ters affecting  the  character  of  the  working 
place  in  which  he  placed  respondent  and  bis 
associates." 

If  he  was  the  foreman  In  charge,  and  had 
this  duty  put  upon  blm  by  the  proprietor  or 
master,  in  addition  to  the  duty  of  directing 
the  work,  and  sole  control  of  the  operation. 
It  would  make  no  difference  that  he  occasion- 
ally or  intermittently  helped  in  some  other 
part  of  the  work.  McMahon  v.  Ida  Mining 
Co.,  95  Wis.  308.  70  N.  W.  478,  60  Am.  St 
Rep.  117.  At  a  time  when  It  was  the  settled 
law  of  this  state  that  the  brakemen  and  sec- 
tlonraen  on  a  railroad  were  fellow  servants, 
it  was  nevertheless  held  that,  where  the  sec- 
tion foreman  had  imposed  on  him  the  duty 
to  keep  the  track  clear  of  obstructions  at  a 
point  where  the  brakeman  was  obliged  to 
run  along  the  track  In  the  discharge  of  his 
duty,  the  section  foreman  was  not  a  fellow 
servant  with  the  brakeman  so  far  as  regards 
the  duty  of  making  or  keeping  the  place  safe. 
Hulehan  v.  Railway  Co.,  68  Wis.  520,  32  N. 
W.  629.  To  the  same  effect  is  Schultz  v. 
Railway  Co.,  48  Wis.  375,  4  N.  W.  399;  HiU 
V.  Winston,  73  Minn.  80,  75  N.  W.  1030; 
Streicher  v.  Davenport  B.  &  T.  Co.  (Iowa) 
124  N.  W.  327 ;  Kaukola  v.  Oliver  I.  M.  Co., 
159  Mich.  689,  124  N.  W.  591 ;  Horn  v.  La 
Crosse  Box  Co.,  123  Wis.  399,  101  N  W.  935. 

To  recapitulate.  The  evidence  hereinbe- 
fore quoted  was  sufficient  In  my  opinion  to 
warrant  the  jury  in  finding  that  the.  corpora- 
tion defendant  had,  through  its  officers,  as- 
sumed the  duty  and  charged  Its  foreman,  Mc- 
Bride, with  the  duty  of  making  and  keeping 
the  place  safe.  There  is  no  law  that  I  know 
of  against  Its  assuming  this  duty,  whether 
the  place  of  operations  be  a  quarry  oi  a  rail- 
way. Having,  as  the  evidence  shows,  assum- 
ed and  undertaken  to  discharge  that  duty 
through  the  foreman.  It  should  be  liable  for 
Its  negligent  failure  to  carry  out  the  dnty. 
The  decedent,  with  knowledge  of  such  prac- 
tice, might  lawfully  rely  upon  the  foreman  to 
discharge  that  duty,  and  thus  be  misled  and 
lulled  into  a  false  security.  He  was  negli- 
gently killed  without  fault  on  his  part,  as 
established  by  the  verdict  The  plaintiff  was 
therefore  entitled  to  a  Judgment  on  the  ver- 
dict. 

I  am  authorized  to  say  that  Mr.  Justice 
SIBBECKER  and  Mr.  Justice  KERWIK  con- 
cur In  this  dissent 
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SMITS   V.    STATE. 

(Sopieme    Court    of    Wisconsin.      March    14, 
1911.) 

1.  Cbihinal  Law  (I  479*)— Evidence— Ex- 
pert Testiiiony— Qualification  of  Ex- 
perts—Licensed  Physician. 

Under  Sanborn's  St.  Supp.  1906,  |  1436, 
Laws  1903,  c.  426,  S  8,  providing  that  notbine 
therein  sball  restrict  any  court  in  a  criminal 
action  from  receiving  the  testimony  of  any  per- 
son as  a  witness,  physicians  qualifying  as  ex- 
perts nnder  the  common-law  rule  may  testify 
as  such,  though  their  licenses  are  not  recorded 
with  the  county  clerk  as  required  by  Sanborn's 
St.  Supp.  1906,  I  143oe,  Laws  1903,  c.  426, 
{  5. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig;  U  1067,  lOeS";  Dec  Dig.  I 
479.*] 

2.  Cbixinai,  Law  (|  480*)— Expert  Testi- 
mony-License TO  Physician-Presump- 
tions—Compliance  with  Law— "Duly  Li- 
censed." 

Even  if  a  physician,  whose  license  to  prac- 
tice was  not  recorded  with  the  count?  clerk 
as  required  by  Sanborn's  St.  Supp.  1906,  { 
1435e,  Laws  1903,  c.  426,  f  5,  cannot  testify 
as  an  expert  in  a  criminal  case,  testimony  by 
such  a  physician  that  he  was  "duly  licensed 
to  practice"  and  was  a  practicing  physician 
will  be  construed  to  mean,  in  absence  of  a 
contrary  showing,  that  he  had  complied  with 
section  143^ ;  that  section  making  it  unlaw- 
ful for  a  physician  to  practice  wno  has  not 
first  recorded  his  license  as  required  thereby. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1069;    Dec.  Dig.  §  480.»] 

3.  Criminal  Law  (8  480*)- Expert  Testi- 
mony—Qualifications  of  Experts— Prac- 
tical Expebiencb:— Evidence. 

Testimony  of  a  physician  called  to  testify 
in  a  rape  case  that  he  was  an  active  practi- 
tioner, and  had  practiced  for  a  number  of  years, 
implied  that  he  had  had  nctusl  experience,  so 
as  to  Qualify  him  to  testify  in  such  a  case, 
especially  where  he  was  not  cross-examiupu  by 
tlie  other  party  as  to  his  practical  knowledge. 
[Ed.  Note. — For  other  casen,  see  Criminal 
Law,  Cent.  Dig.  i  1069;  Dec.  Dig.  f  480.*] 

4.  Witnesses  (§  210*)— Disqualification- 
Testimony  of  Physician. 

Even  if  St  1898,  {  4075,  providing  that  a 
physician  shall  not  be  compelled  to  disclose 
information  acquired  professionally,  which  was 
necessary  to  enable  him  to  prescribe  for  the 
patient,  applies  to  criminal  cases,  In  order  to 
disqualify  a  physician  from  testifying  the  facts 
testified  to  must  have  been  learned  while  he 
was  attending  a  patient  in  his  professional 
capacity,  or  for  the  purpose  of  enabling  him  to 
prescribe  for  the  patient. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  772;   Dec.  Dig.  §  210.*] 

5.  Witnesses  ({  244*)— Examination— Lead- 
ing Questions— Examination  of  Chil- 
dren—Rape Cases. 

A  young  girl,  when  testifying  concerning 
matters  of  which  modesty  would  forbid  her 
from  speaking,  such  as  the  commission  of  rape 
upon  her  person,  can  be  asked  leading  questions. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  795,  848;    Dec.  Dig.  i  244.*] 

6.  Rape  (S  41*)— Prosecution— Admission  of 
Evidence — Relevancy. 

Prosecutrix  in  a  statutory  rape  case  was 
asked,  in  order  to  corroborate  her  testimony 
as  to  her  age,  whether  she  was  confirmed  this 
year,  and  answered  "Yes,"  and  was  nsked  in 
what  church,  and  answered  over  objection,  "In 


the  German  Reformed  Church."  Beld,  that 
the  answer  to  the  latter  question  was  not  rel- 
evant and  should  have  been  excluded. 

[Bid.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  60;  Dec  IHg.  |  41.*] 

7.  Criminal  Law  (|  Iia9*)—APPEAL— Harm- 
less Error  —  Admission  of  Evidence- 
Prejudicial  Effect. 

The  admission  of  such  answer  could  not 
have  materially  prejudiced  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  3137-3143;  Dec  Dig.  g 
1169.*] 

8.  CRDfiNAi,  Law  (t  1141*)— Appeai^Rbo- 
ord. 

Error  must  be  affirmatively  shown  by  the 
record. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  U  3014,  3016;  Dec  Dig.  f  1141.*] 

9.  Rape  ({  48*)— Admission  of  Evidence- 
Complaint. 

Complaint  made  by  prosecutrix  shortly  af- 
ter the  alleged  ravishment  is  admissible  in  evi- 
dence, though  the  particulars  of  her  complaint 
are  not  admissible,  unless  she  is  very  young. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  H  67-69;    Dec.  Dig.  §  4&*] 

10.  Criminal  Law  (|  1119*)— Appcal— Er- 
ror Not  Shown  by  Record. 

The  record  on  appeal  in  a  statutory  rape 
case  showed  that  accused's  attorney  stated, 
during  the  district  attorney's  opening  state- 
ment "I  object  to  that  as  incompetent,  *  •  • 
the  talk  with  the  district  attorney,  as  not  being 
allowed  to  discuss  it.  By  the  Court:  I  think 
he  has  a  right  to  state  that  she  made  com- 
plaint Exception.  Defendant's  attorney:  What 
accused  bad  done  to  her?  I  object  to  the 
statement  of  the  district  attorney  that  she 
complained  to  Dr.  M.  and  Dr.  D.  and  her 
mother  what  accused  had  done  to  her.  By  the 
Court:  If  it  is  confined  to  what  he  did,  that 
he  has  a  right  to  state.  Exception."  Held 
that  there  being  no  evidence  by  the  state  that 

f)rosecutriz  In  her  complaint  gave  the  particu- 
ars  of  the  rape  or  named  accused  as  the  guilty 
person,  and  as  the  record  did  not  show  to  a 
certainty  that  the  district  attorney  stated  in 
his  opening  statement  that  prosecutrix's  com- 
plaint made  to  such  others  named  accused,  or 
gave  the  particulars  of  the  rape,  no  error  was 
shown    therein. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAW,  Cent.  Dig.  {  2929 ;   Dec  Dig.  |  1119.*] 

11.  Rape  (|  89*)— Prosecution- Inotruc- 
TioNS— Applicability  to  Evidence. 

Where  the  evidence  in  a  statutory  rape 
case  showed  that  prosecutrix's  organ  was  pene- 
trated by  the  ravisher,  whoever  he  was,  a  re- 
quested charge  that  If  the  jury  found  that 
there  was  no  penetration,  they  might  convict 
of  assault  with  intent  to  commit  rape  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  H  Sa-lOO;    Dec  Dig.  {  59.*] 

12.  Rape  (|  2*)— Repeal  op  Statute— Im- 
plication. 

St  1898,  i  4580,  was  amended  by  Laws 
1907,  c.  206,  so  as  to  make  one  committing 
fornication  with  a  sane  female  of  previous 
chaste  character  under  14  years  of  age  punish- 
able by  imprisonment  for  not  more  than  four 
jears,  or  by  fine  not  exceeding  $.500,  or  by 
both,  and  was  further  amended  by  Laws  1907, 
c.  653,  so  as  to  make  any  man  committing  for- 
nication, adultery,  or  incest  with  a  female  who 
is  idiotic,  insane,  or  imbecile  punishable  by 
imprisonment  not  more  than  15  nor  less  than 
5  yearn.  St.  1808,  g  4382,  makes  any  person 
who  unlawfully  and  carnally  knows  and  abuses 
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any  female  under  14  years  of  age  punishable 
by  imprisonment  not  more  tlian  35  nor  less 
than  5  years.  Held,  that  the  latter  section 
was  not  impliedly  repealed  by  section  458U 
as  amended. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  I  2;   Dec.  Dig.  S  2.»] 

Error  to  Municipal  Court,  Eastern  District 
of  \Vaulieeha  County;  E.  C.  Armin,  Judge. 

John  Smlts  was  convicted  of  statutory 
rape,  and  be  brings  error.   Affirmed. 

D.  J.  Hemlock,  for  plaintiff  in  error.  Levi 
H.  Bancroft,  Atty.  Gen.,  and  J.  E.  Messer- 
schmldt,  Asst  Atty.  Gen.,  for  the  State. 

WINSLOW,  O.  J.  The  plaintiff  In  error 
was  convicted  of  the  crime  of  rape  upon  a 
female  under  the  age  of  14  years  In  violation 
of  the  provisions  of  section  4382,  Stats.  Wis. 
1898,  and  sentenced  to  imprisonment  for  30 
years.  Most  of  the  errors  claimed  relate  to 
ruUngs  upon  the  trial,  and  they  will  be 
briefly  considered  In  their  order. 

Two  practicing  physicians,  who  made  ex- 
amination of  the  person  of  the  complaining 
witness  after  the  alleged  rape,  were  allowed 
to  give  expert  testimony  In  the  face  of  ob- 
jection that  they  had  not  qualified  themselves 
to  testify  as  medical  experts,  and  these  rul- 
ings are  assigned  as  error.  One  of  the  phy- 
sicians testified  that  be  was  a  graduate  of  a 
medical  college,  and  was  a  practicing  phy- 
sician In  the  city  of  Wanlcesha,  duly  licensed 
to  practice  In  this  state,  and  had  been  prac- 
ticing for  nearly  five  years;  the  other  testl- 
fie<l  that  he  was  a  regular,  duly  licensed 
practicing  physician  In  Waulcesha,  and  had 
practiced  there  11  years.  The  objection  is 
that  it  did  not  appear  that  they  had  record- 
ed their  licenses  with  the  county  clerit  as 
required  by  section  1435e,  Sanborn's  Supple- 
ment (section  5,  c.  426,  Laws  1903),  and 
hence  that  under  section  1436,  Sanborn's 
Supp.  (section  8,  e.  426,  Laws  1903)  they  are 
debarred  from  testifying  as  experts. 

There  are  two  sufficient  answers  to  this  ob- 
jection: First,  the  last-mentioned  section 
provides  that  nothing  therein  shall  be  con- 
strued as  restricting  any  court  In  a  criminal 
action  from  receiving  the  testimony  of  any 
l>erson  as  a  witness,  thus  apparently  leaving 
courts  free  in  criminal  cases  to  receive  the 
testimony  of  physicians  who  qualify  them- 
selves as  experts  under  general,  common-law 
rules,  resrardless  of  the  requirements  of  this 
statute;  second,  the  statement  that  they  are 
dnly  licensed  to  practice  and  are  practicing 
must  be  held  to  mean  prima  facie  that  they 
have  fully  complied  with  the  license  law,  be- 
cause the  first  above-named  section  malte^ 
It  unlawful  for  a  physician  to  practice  in  the 
state  who  has  not  first  recorded  his  license. 
Had  the  accused  desired,  be  could  have  cross- 
examined  the  witness  fully  as  to  his  qualifi- 
cations before  his  examination  as  an  expert. 

Another  objection   is  urged  to  the  effect 


that  neither  of  the  physicians  qualified  him- 
self, because  neither  testified  that  he  had 
ever  had  practical  experience  In  a  case  of 
this  kind.  Both  testified  that  they  were  ac- 
tive practitioners  and  had  been  such  for  a 
number  of  years;  this  carries  with  It  the 
fair  Inference  that  their  testimony  was  based 
on  actual  experience.  It  was  open  to  the  ac- 
cused to  cross-examine  them  as  to  their  prac- 
tical knowledge,  but  be  did  not  choose  to 
do  so.    Mlske  v.  Thorn  (Wis.)  128  N.  W.  SSiS. 

It  Is  further  claimed  that  the  physicianii 
should  not  have  been  allowed  to  testify,  be- 
cause their  information  was  gained  while 
treating  the  complaining  witness  profession- 
ally, and  hence  comes  within  the  Inhibition 
of  section  4075,  Stats.  1898,  which  provides 
that  no  physician  shall  be  compelled  to  dis- 
close information  acquired  In  attending  a 
patient  professionally,  and  which  informa- 
tion was  necessary  in  order  to  enable  him  to 
prescribe  for  the  patient.  We  do  not  decide 
whether  this  statute  applies  to  criminal  cas- 
es ;  but,  assuming  that  it  does.  It  must  af- 
firmatively appear.  In  order  to  call  for  Its 
application,  that  the  Information  was  acquir- 
ed while  the  physician  was  attending  the 
patient  in  his  professional  capacity,  and  that 
It  was  necessary  in  order  to  enable  the  phy- 
sician to  prescribe.  Neither  of  these  facts 
appears,  and  hence  there  was  no  error  In 
any  event. 

Objection  is  made  that  the  state  was  allow- 
ed to  put  leading  questions  to  the  prosecuting 
witness,  and  such  Is  the  fact;  but  In  cases- 
of  this  nature,  where  the  witness  Is  yonng- 
and  Is  obliged  to  testify  concerning  matters 
which  every  Instinct  of  womanly  modesty 
prompts  her  to  conceal,  the  rule  is  well  es- 
tablished that  lending  questions  are  almost 
always  necessary  in  order  to  get  at  the  facts. 
A  child  who  would  testify  glibly  as  to  such 
matters  would  be  Justly  regarded  with  sus- 
picion. It  does  not  appear  In  the  present 
case  that  the  discretion  of  the  court  was- 
abused. 

The  complaining  witness  was  asked  with- 
out objection  whether  she  was  confirmed  this 
year  and  answered,  "Yes" ;  the  intention  ev- 
idently being  to  corroborate  her  statement  as 
to  her  age.  She  was  then  asked  In  what 
church,  and  rei)lied,  against  objection,  "In 
the  German  Reformed  Church."  The  admis- 
sion of  this  answer  is  alleged  as  error.  Its 
relevancy  is  not  made  to  appear  satisfac- 
torily, and  we  should  have  been  better  pleas- 
ed, had  the  objection  been  sustained.  We 
are  unable,  however,  to  conclude  that  the- 
reception  of  the  answer  was  matertally  prej- 
udicial. 

It  Is  claimed  that  prejudicial  error-  was- 
committed  In  a  ruling  by  the  court  during 
the  opening  statement  of  the  district  attor- 
ney. The  record  shows  the  following  facts: 
During  the  opening  statement  the  attorney 
for  the  accused  said:    "I  object  to  that  as 
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incompetent,  Irrelevent,  and  Immaterial — the 
talk  with  the  district  attorney — as  not  being 
allowed  to  discuss  it.  By  the  Court:  I  think 
be  has  a  right  to  state  that  she  made  .com- 
plaint; that  he  has  a  right  to  do.  Excep- 
tion taken.  Defendant's  Attorney:  What 
Mr.  Smlts  bad  done  to  her?  I  object  to  the 
statement  of  the  district  attorney  that  she 
complained  to  Dr.  Murphy  and  Dr.  Darles 
and  her  mother  what  Mr.  Smlts,  the  defend- 
ant named,  had  done  to  her.  By  the  Court: 
If  It  Is  confined  to  what  he  did,  that  he  has 
a  right  to  state.  Exception  taken."  Of 
course  error  must  be  made  to  appear  afSrm- 
atlrely  by  the  record.  Now  we  do  not  know 
by  the  record  what  the  district  attorney's 
statement  was  to  which  objection  was  made. 
It  is  undoubted  law  that  the  fact  that  the  in- 
jured female  made  early  complaint  is  always 
admissible,  but  the  particulars  of  the  com- 
plaint are  not  admissible,  except  in  a  case 
where  the  person  ravished  Is  very  young. 
Hannon  v.  State,  70  Wis.  448,  36  N.  W.  1. 
Just  what  particulars  the  district  attorney 
stated  he  expected  to  prove  here  does  not 
appear  from  the  record.  When  the  evidence 
of  complaint  was  introduced,  no  particulars 
were  given,  nor  did  the  witnesses  state  that 
the  complaining  witness  named  the  defend- 
ant as  the  guilty  party.  So  if  It  be  admitted 
that  It  Is  not  competent  to  prove  that  the  as- 
saulted female  named  the  person  in  her  com- 
plaint, still  we  have  no  error  actually  shown 
to  have  been  committed  here,  for  no  evidence 
of  that  kind  was  received,  and  the  record 
does  not  even  tell  us  with  any  certainty  that 
the  district  attorney  stated  that  It  would  be 
offered.  There  Is  some  divergence  of  authori- 
ty upon  the  question  suggested;  the  weight 
of  authority  seeming  to  be  against  the  recep- 
tion of  such  evidence,  and  confining  the  proof 
Pimply  to  the  fact  of  complaint  without  de- 
tails and  without  the  name  of  the  accused 
party.  There  are.  however,  jurisdictions 
where  it  Is  held  that  the  name  can  be  given. 
10  Ency.  of  EWdence,  pp.  687,  588,  and  notes. 
This  court  seems  not  to  have  met  the  prop- 
osition directly,  and  we  do  not  now  decide 
it,  but  hold  that  upon  the  showing  here  made 
no  prejudicial  error  appears  in  any  event. 

The  acf  used  requested  the  court  to  instruct 
the  jury  that,  If  they  found  there  was  no 
pepotntion  of  the  female  organ,  they  might 
find  the  defendant  guilty  of  assault  with  in- 
tent to  commit  rape,  but  the  court  refused 
to  give  the  instruction  or  its  equivalent. 
This  refusal  is  alleged  as  error.  The  fact 
that  there  had  been  penetration  of  the  fe- 
male organ  of  the  prosecuting  witness  at 
alMut  the  time  of  the  alleged  rape  was  con- 
clusively established;  furthermore,  it  was 
not  suggested  on  the  trial  or  In  this  court 
that  the  penetration  had  been  accomplished 
by  any  other  person  or  agency  than  that 
claimed  by  the  state.  The  evidence  had 
made  it  certain  that  whoever  committed  the 


assault  succeeded  in  accomplishing  penetra- 
tion ;  hence  there  was  no  room  for  a  finding 
that  the  defendant  had  committed  an  assault 
with  intent  to  penetrate,  but  had  failed  In 
accomplishing  his  purpose.  Either  he  was 
guilty  of  rape  or  was  entirely  innocent. 

It  is  contended  that  section  4580.  Stats. 
1888,  as  amended  by  chapter  296,  Laws  1907, 
is  so  far  inconsistent  with  the  provisions  of 
section  4382  as  to  amount  to  a  practical  re- 
peal of  the  last-named  section,  or  If  not,  then 
that  it  demonstrates  that  there  was  no  in- 
tent on  the  part  of  the  Legislature  tbnt  the 
crime  of  rape  upon  a  girl  under  14  years  of 
age  should  be  punished  so  severely  as  has 
been  the  case  here.  The  bearing  of  section 
4580  on  the  rape  statutes  was  fully  consider-. 
ed  in  Loose  v.  State,  120  Wis.  115,  97  N. 
W.  526,  and  It  seems  unnecessary  to  add 
anything  further  here.  It  was  there  held 
that  both  statutes  could  stand  together,  ap- 
plying to  sexual  offenses  not  differing,  per- 
haps, in  the  physical  act,  but  widely  differ- 
ing in  their  moral  enormity.  The  amend- 
ments of  1907  contained  in  chapters  296  and 
6.53  of  the  laws  of  that  year  do  not  affect 
the  conclusion  there  reached. 

It  Is  argued  that  the  punishment  in  the 
present  case  Is  cruel  and  unusual.  The  orig- 
inal statute  of  this  state  punished  rape  upon 
a  girl  under  the  age  of  consent  with  Impris- 
onment for  life  (R.  S.  1849.  c.  133,  $  401), 
and  the  punishment  so  remained  for  many 
years.  It  Is  true  that  the  age  of  consent  was 
raised  by  chapter  193  of  the  Laws  of  1887 
to  14  years,  but  the  limit  of  punishment  was 
not  changed  until  1889,  when  by  chapter  .368 
of  the  laws  of  that  year  the  present  punish- 
ment was  inserted  in  place  of  Imprisonment 
for  life.  It  is  true  tliat  under  this  statute 
the  punishment  may  be  very  severe,  and  we 
can  readily  Imagine  cases  where,  if  the  ex- 
treme limit  of  imprisonment  or  any  term 
Hearing  that  limit  were  imposed,  it  might 
well  be  condemned  as  cruel  and  unusual.  In 
the  present  case,  however,  while  the  sentence 
is  severe,  we  are  unable  to  say  that  the 
punishment  inflicted  is  so  dlsproportlonnte  to 
the  gravity  of  the  crime  as  to  offend  i£r'l"Rt 
the  constitutional  inhibition  against  cruel 
and  unusual  punishments. 

Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 


BRYDEN  V.  CATRNCROSS  et  ux. 

(Supreme  Court  of  Wiscoosin.     March  14. 
1913.) 

1.  Homestead   (|  11.5*)— Mortoaoe — Collat- 
BBAL  Note — Enforcino  Collection. 

Defendant  and  his  wife  mortgaged  their 
homestead  for  $2,000,  and  the  note  was  nssi^n- 
ed  to  the  plaintiff,  and  as  pnrt  of  the  transac- 
tion plaintiff  loaned  the  husband  $100  in  addi- 
tion to  the  amount  due  on  the  mDrtcapte.  nnd 
the  husband  Indorsed  and  tranxfcrred  as  addl- 
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tional  secnrity  to  the  plaintiff  a  note  for  $500, 
execated  by  a  tliird  party,  and  waived  demand 
and  notice  of  nonpayment.  Held  that,  when 
defendant  indorsed  the  $500  note  with  gnch 
waivers  and  received  the  additional  $100,  it 
was  an  absolnte  agreement  on  his  part  to  pay 
the  note  at  maturity,  if  the  maker  did  not  do 
so,  and  therefore  he  conld  not  claim  that  plain- 
tiff should  have  enforced  collection  of  that  note 
before  foreclosing  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Dec.  Dig.  I  115.*] 

2.  Bills  and  Notes  ({  422*)— Ikdobseb— Lla- 

BILITT. 

Mere  delay  or  passivity  on  the  part  of  the 
creditor  will  not  discharge  an  indorser  who  has 
waived  demand  and  notice  of  dishonor,  or  re- 
lieve him  from  his  contract  obligation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f$  1196-1208;  Dec  Dig.  § 
422.*] 

3.  Homestead  (|  115*)— Enfobcino  Reuedt 

on    COLLATEBAL. 

Where  a  mortgage  covered  property  occu- 
pied as  the  homestead  of  defendant  and  worth 
$9,000  and  other  property  worth  $2,500,  and  a 
foreclosure  judgment  amounting  to  $2,413.77, 
the  mortgaged  property  was  ample  to  pay  the 
mortgaged  debt  and  still  leave  the  $5,000  home- 
stead exemption  intact;  and  therefore  the  de- 
fendants in  a  foreclosure  thereon  cannot  require 
the  plaintiff  to  exhaust  the  remedy  on  a  col- 
lateral note  in  order  to  save  such  homestead. 

[Ea.  Note.— For  other  cases,  see  Homestead. 
Dec.  Dig.  §  115.*] 

4.  HouESTEAD  (J  115*)— ExEKPTiON— Rights. 

Where  a  husband  and  wife  made  a  mort- 
gage on  their  homestead  in  1892,  and  in  1910 
the  husband  deeded  the  homestead  to  his  wife, 
the  wife  took  subject  to  mortgage  and  was  in 
no  position  to  and  could  not  claim  that  the 
assignee  of  the  mortgage  should  exhaust  his 
remedy  on  a  collateral  note  indorsed  by  the 
husband  in  order  to  save  the  homestead,  es- 
pecially where  she  signed  a  declaration  when 
the  mortgage  was  assigned  to  plaintiff  that 
there  was  $2,000  and  interest  due  on  the  mort- 
gage note,  and  that  such  indebtedness  was  a 
valid  lien  on  the  property,  and  in  her  answer 
on  foreclosure  alleged  that  she,  and  not  her 
husband,  was  the  owner  of  the  collateral  note. 
[Ed.  Note. — For  other  cases,  see  Homestead, 
Dec.  Dig.  i  113.*] 

5.  Homestead  (§  115*)  —  Mobtoaoes  —  Bona 
Fide  Holder- Exhausting  Secubitt. 

That  a  malcer  of  a  note  may  have  some  de- 
fense to  its  payment  in  a  suit  brought  by  the 
Sayee  which  would  not  be  available  against  a 
ona  fide  holder  for  value  before  maturity,  such 
holder  should  not  be  compelled  to  enforce  col- 
lection of  it  before  he  would  be  allowed  to  en- 
force a  mortgage  on  the  payee's  homestead  as 
collateral  security  for  which  the  note  was  trans- 
ferred to  the  holder. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.   Dig.  §  115.*] 

Appeal  from  Circuit  Court,  Waukesha 
County;  Martin  L.  Lueck,  Judge. 

Action  by  James  Bryden  against  George 
A.  Cairncross  and  wife.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

On  August  2,  1802,  the  defendant  George 
A.  Cairncross  executed  and  delivered  his 
promissory  note  to  Samuel  E.  Dale,  whereby 
he  agreed  to  pay  said  Dale  $2,500,  with  In- 
terest at  6  per  cent,  three  years  after  date. 
To  secure  the  payment  of  this  note  said 
George  A.  Cairncross  and  Jean  B.  Cairncross, , 


his  wife,  executed  a  mortgage  on  certain  real 
estate,  part  of  which  constituted  the  home- 
stead of  said  defendants.  Thereafter  Dale 
duly  assigned  the  note  and  mortgage  to  one 
Minnie  L.  Davis,  who  In  turn  assigned  tbe 
same,  on  October  14,  1908,  to  the  plalntiflt. 
In  tbe  meantime  $500  bad  been  paid  on  tbe 
principal.  The  defendant  George  A.  Calm- 
cross  induced  said  Bryden  to  purchase  said 
note  and  mortgage,  and  as  part  of  tbe  trans- 
action and  as  additional  security  indorsed 
and  transferred  to  said  Bryden  a  note  for 
$500,  executed  by  one  A.  D.  Agnew  to  said 
George  A.  Cairncross.  On  the  transfer  of 
such  note  and  mortgage  the  plaintiff  loaned 
to  said  Cairncross  tbe  sum  of  $100  in  addi- 
tion to  the  amount  due  on  the  note  and 
mortgage  assigned  to  blm.  The  Agnew  note 
has  not  been  paid,  although  Interest  thereon 
bas  been  regularly  paid  by  the  maker,  and 
the  court  found  that  be  was  as  solvent  when 
tbe  suit  was  brought  as  be  was  at  the  time 
the  note  became  due,  and  that  defendants 
sustained  no  loss  or  damage  by  reason  of 
the  failure  of  the  plaintiff  to  collect  the  note. 
Such  note  bas  been  long  past  due.  Prior  to 
tbe  commencement  of  tbe  action  tbe  defend- 
ant Jean  B.  Cairncross  made  a  tender  of  tbe 
amount  due  on  the  note  and  mortgage,  ex- 
cept tbe  sum  of  $400.  This  action  is  brought 
by  the  plaintiff  to  foreclose  Ills  mortgage. 

The  defendants  answered  separately.  Badi 
of  the  defendants  aver  by  way  of  answer 
that  the  plaintiff  in  reality  purchased  tbe 
Agnew  note,  and  that  the  amount  thereof, 
less  the  sum  of  $100  advanced  at  the  time 
the  transaction  took  place,  should  be  credited 
on  the  note.  Tbe  defendant  Jean  B.  Calm- 
cross  further  answered  that  such  note  was 
her  separate  and  individual  property  at  tbe 
time  it  was  assigned  to  the  plaintiff  by  her 
husband;  that  plaintiff  bad  extended  the 
time  of  payment  of  tbe  same  from  time  to 
time  without  her  consent,  and  that  subse- 
quent to  tbe  assignment  of  the  note  and 
mortgage  to  the  plaintiff  she  became  tbe 
owner  of  a  portion  of  the  mortgaged  premis- 
es; that  a  portion  of  said  premises  was  oc- 
cupied by  her  as  a  homestead,  and  that  the 
plaintiff  should  be  compelled  to  credit  the 
sum  of  $400  on  account  of  tbe  Agnew  note 
as  a  payment  on  tbe  note  sued  upon. 

The  trial  court  in  substance  found  that 
tbe  Agnew  note  was  taken  by  tbe  plaintiff 
as  collateral  security,  and  that  there  was  no 
agreement  on  the  part  of  tbe  plaintiff  to  ac- 
cept the  same  as  part  payment  on  tbe  in- 
debtedness secured  by  tbe  mortgage,  and  no 
agreement  whereby  the  plaintiff  bound  him- 
self to  exhaust  bis  remedies  against  Agnew 
upon  the  note  before  the  foreclosure  of  bis 
mortgage.  On  practically  all  of  tbe  disputed 
Issues  in  the  case  tbe  court  made  findings 
favorable  to  the  plaintiff,  and  ordered  Judg- 
ment of  foreclosure  and  sale  for  tbe  full 
amount  claimed  to  be  due  upon  the  note  and 


•For  otber  cases  lee  same  topic  and  smUod  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rap'r  IndexM 
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mortgage   of   tMe    defendants.      From    such 
Judgment,  the  defendants  appeal. 

M.  H.  Brand  (E.  Merton,  of  connsel),  for 
appellants.  J.  W.  Bass  (C.  H.  Wlnkenwer- 
der  and  Chas.  T.  Hickox,  of  counsel),  for  re- 
spondent. 

BARNES,  J.  (after  stating  the  facte  as 
above).  The  appellants  Insist  that  the  court 
erred  (1)  In  not  compelling  the  plaintiff  to 
exhaust  his  remedy  against  Aguew  on  the 
note,  and  thereby  save  the  appellants  from 
paying  more  than  11,600  and  interest  on  the 
mortgage  debt;  .(^  In  not  compelling  the 
plaintiff  to  exhaust  such  remedy  to  save  the 
homestead  of  the  appellants;  and  (3)  In  not 
compelling  the  plaintiff  to  exhaust  such  rem- 
edy to  save  the  property  of  Jean  B.  Calm- 
cross,  and  not  cotopel  her  to  pay  her  hus- 
band's debts. 

1.  Calrncross    Indorsed    the    Agnew    note 
and   waived  demand  and  notice  of  nonpay- 
ment thereof  and  then  delivered  It  to  the 
plantlff.  and  the  court  found  that  such  note 
was  delivered  to  secure  a  new  loan  of  $100 
and  as  collateral  security  for  the  payment  of 
the  note  secured  by  the  real  estate  mortgage. 
This  transaction  amounted  to  an   absolute 
agreement  on  the  part  of  the  Indorser  to  pay 
the  note  at  maturity.  If  the  maker  did  not 
do  80.     Hoover  v.  McCormlck,  84  Wis.  215, 
217,  54  N.  W.  505;  MaUory  v..  Lyman,  3  Pin. 
443.     It  Is  apparent  therefore.  If  the  find- 
ing of  the  court  is  correct,  that  Calrncross 
violated  his  plain  contract  duty,  and  he  Is 
not  In  a  position  to  claim  with  very  good 
grace  that  the  plaintiff  should  have  enforced 
collection  of  the  note  when  he  himself  was 
under  contract  to  pay  the  amount  of  It  to 
the  plaintiff,  and  might  then  enforce  collec- 
tion of  it.    Winkler  v.  Magdeburg,  100  Wis. 
421,  76  N.  W.  332;  Fanning  v.  Murphy,  128 
Wis.  538,  105  N.  W.  105«,  4  L.  K.  A.  (N.  S.) 
666,  110  Am.  St  Rep.  946.    Delay  or  passiv- 
ity on  the  part  of  the  creditor  did  not  dis- 
charge the  Indorser,  or  relieve  him  from  his 
contract  obligation.    Day  v.  Elmore,  4  Wis. 
190;  Daniel  on  Neg.  Inst.  (5th  Ed.)  {(  1311, 
1326, 1328;  Hoover  v.  McCormlck,  supra  ;  Lov- 
«rin  &  Browne  Co.  v.  Travis,  135  Wis.  322, 115 
N.  W.  829.    The  evidence  is  ample  to  sus- 
tain the  finding  of  the  court  that  the  plain- 
tiff accepted  the  note  as  collateral  security 
In  the  first  Instance,  and  not  as  a  payment 
on  the  note  secured  by  the  real  estate  mort- 
gage.   Likewise  the  evidence  Is  abundant  to 
•support  the  conclusion  of  the  court  that  the 
plaintiff  did  not  make  the  note  his  own  by 
his  subsequent  conduct. 

2.  The  mortgage  covered  property  occupied 
«8  the  homestead  of  the  defendants  and 
worth  99,000,  and  other  property  worth  |2,- 
500,  leaving  security  over  and  above  the 
amount  of  the  homestead  exemption  to  the 
-amount  of  ^6,600.  The  foreclosure  Judg- 
130N.W.-S4 


ment  amounto  to  $2,413.77.  It  Is  very  evi- 
dent therefore,  that  the  mortgaged  prop- 
erty Is  ample  to  pay  the  mortgage  debt  and 
still  leave  the  $5,000  homestead  exemption 
Intact.  But  if  this  were  not  so,  we  perceive 
no  reason  In  this  case  why  those  who  claim 
to  be  endeavoring  to  protect  their  homestead 
should  not  pay  the  plaintiff  the  amount  due 
on  the  Agnew  note  and  proceed  to  collect 
it  themselves.  On  May  24,  1910,  about  a 
month  before  this  action  was  begun,  the  de- 
fendants tendered  to  the  plaintiff  $1,755  In 
full  payment  of  the  mortgage  debt,  and 
thereafter  deposited  the  amount  of  such  ten- 
der In  court  So  it  Is  quite  apparent  that 
they  were  not  debarred  from  taking  up  the 
Agnew  note  because  of  inability  to  do  so. 

3.  On  February   26,    1910,   the   defendant 
George  A.  Calrncross  deeded  the  homestead 
to  his  wife,  and  It  Is  contended  by  the  appel- 
lanto  that  under  the  decisions  In  Gotzlau  & 
Co.  V.  Shakman,  89  Wis.  52,  6  N.  W.  304,  46 
Am.  St  Rep.  820,  and  Dahlman  v.  Green- 
wood, 99  Wis.  163,  170,  74  N.  W.  215,  the 
plaintiff  should  be  compelled  to  exhaust  his 
remedies  against  Agnew  in  order  to  preserve 
the  rights  of  the  purchaser  of  the  equity  re- 
demption.   The  cases  cited  have  no  applica- 
tion to  the  situation  before  us.    The  wife,  If 
she  purchased  anything,  purchased  an  equity 
of  redemption.    As  such  purchaser  she  stands 
in  the  same  position  as  the  principal  debtor. 
She  bought  subject  to  the  mortgage.     The 
property  was  subject  to  all  outstanding  Hens 
to  the  same  extent  that  It  was  before.    Lar- 
son v.  Olsefos,  118  Wis.  368,  373,  95  N.  W. 
399.     There  are  additional  reasons  in  this 
Case  for  saying  that  the  wife  cannot  compel 
the  plaintiff  to  engage  In  a  lawsuit  with  Ag- 
new.   She  not  only  signed  the  original  mort- 
gage, but  at  the  time  the  plaintiff  purchased 
it  and  as  a  condition  of  his  doing  so,  she 
signed  a  declaration  reciting  that  there  was 
$2,000  and  Interest  from  August  2,  1903,  at 
6  per  cent  due  on  the  note  In  suit  and  that 
such  indebtedness  was  "a  valid  Hen  on  the 
property  Involved,  and  In  her  verified  answer 
she  alleged  that  she,  and  not  her  husband, 
was  the  owner  of  the  Agnew  note. 

There  is  a  suggestion  made  in  the  brief 
of  the  appellants  to  the  effect  that  Agnew 
may  have  some  defense  to  the  payment  of 
his  note  in  a  suit  brought  by  the  payee  nam- 
ed  therein  which  would  not  be  available 
against  the  plaintiff,  who  became  a  bona 
fide  holder  of  it  for  value  before  maturity. 
If  this  be  true,  it  furnishes  a  reason  why 
the  plaintiff  should  not  and  perhaps  could 
not,  be  compelled  to  enforce  collection  of  It 
until  the  mortgage  security  was  exhausted. 
Union  National  Bank  v.  Roberts,  45  Wis 
373,  379. 
Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 
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CITY  OF  LA  CBOSSE  v.  LA  CROSSE  GAS 

&  ELECTRIC  CO. 

(Supreme  Court  of  Wisconsin.    March  14,  1911. 

Dissenting  Opinion  March  15,  1911.) 

(Syllahu*  by  the  Juigt.) 

1.  Franchises  (§  2*)— Grant— Imposing  Bub- 
den. 

A  public  franchise,  burdened  with  a  pub- 
lic revenue  feature,  is  not  grantable  by  a  state 
aecncy  in  the  absence  of  express  or  unmistak- 
able legislative  authority  to  impose  such  a  bur- 
den. 

[Ed.  Note.— For  other  cases,  see  Franchises, 
Cent.  Dig.  §  2 ;  Dec.  Dig.  %  2.»] 

2.  Municipal  Corporations  (%  682*)— Use  of 
Streets — Grants- Public  Revenue. 

Mere  authority  to  a  municipality,  as  in  sec- 
tion 1780b  of  the  statutes  of  1898  for  the  holder 
of  a  state  franchise  to  exercise  it  within  the 
corporate  limits  of  a  city  by  consent  of  and  in 
the  manner  agreed  upon  therewith,  does  not  in- 
clude power  to  such  city  to  exact  as  a  condition 
of  such  exercise  payment  of  an  'excise  tax  in 
addition  to  all  other  taxes. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1470;  Dec.  Dig.  § 
682.*] 

3.  Municipal  Corporations  (§  682*)— Fran- 
chises— Public  Revenue. 

Section  1780b,  St.  1898,  expresses  no  more 
than  that  the  municipality  may  impose  reason- 
able burdens. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  682.*] 

4.  Licenses  (S  6%*)— Power  to  Tax— Licens- 
ing Occupations— Municipalities. 

Municipalities  do  not  possess  power  to  li- 
cense occupations  and  exact  compensation  for 
the  purpose  of  obtaining  public  revenue,  in  the 
absence  of  unmistakable  granted  authority  to 
that  effect. 

TEd.  Note.- For  other  cases,  see  licenses,  Dec. 
JMg.  8  5%.*] 

5.  Licenses  (|  5%*)— Poweb  to  Tat— Muiric- 

IPALITIES. 

The  mere  power  to  exclude  a  corporation 
from  exercising  a  franchise  in  a  municipality 
does  not  include  power  to  allow  such  exercise  on 
condition  of  submitting  to  a  special  taxation 
burden. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Dec. 
Dig.  8  5%.*] 

6.  Licenses  ({  8*)— Construction  op  Stat- 
utes. 

Laws  should  be  strictly  construed  to  avoid 
reading  therefrom  a  special  tax  burden  feature. 
[Ed.    Note.— For   other   cases,   see    Licenses, 
Cent.  Dig.  8  10;   Dec.  Dig.  f  8.*] 

7.  Municipal  Corporations  (|  285*)— Fran- 
chises —  Public  Utilities  —  Prescribed 
Rates  tor  Service. 

A  law  authorizing  a  municipality  to  grant 
to  a  corporation  the  privilege  to  exercise  its 
public  utility  franchise  therein  "upon  such 
terms  and  subject  to  such  rules  and  regulations 
and  the  payment  of  such  license  fees  as  the 
common  council  may  prescribe"  authorizes  such 
use  to  be  conditioned  upon  prescribed  rates  for 
service. . 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  285.*] 

8.  Constitutional  Lavt  (B  126*)  —  Obliga- 
tion of  Contracts— Avenduent  of  Char- 
ters—Reserved Power. 

Such  feature  as  that  mentioned  ingrafted 
npon  a  corporate  railway  franchise  by  the  state. 


or  an  authorized  state  agency,  Inheres  thereia 
and  is  subject  to  the  reserved  power  to  alter  or 
amend. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gi  366-368;    Dec.  Dig.   t 

9.  Municipal  Corporations  (§  226*)— Pow- 
ers. 

Power  to  a  municipal  or  quasi  public  cor- 
poration to  make  contracts  affecting  public  in- 
terests, acting  in  the  mere  business  capacity  to 
deal  with  proprietary  matters,  is  not  to  be  in- 
ferred by  doubtful  construction. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  226.*] 

10.  Corporations  (8  394*)— Public  Utilitt 
Franchises— Condition. 

The  condition  of  a  corporate  public  utility 
franchise  which  inheres  in  the  privilege  as  dis- 
tinguished from  mere  contracts  which  the  cor- 
IKiration  may  make,  are  subject  to  the  provi- 
sions of  the  public  utility  law  that  all  charges 
shall  foe  just  and  reasonable. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  394.*] 

11.  Corporations  (§  31*)— Franchises. 

A  corporate  franchise  is  one  thing,  a  mere 
privilege  not  corporate,  which  may  be  granted 
without  condition  and  become  mere  property — 
be  sold  and  pass  from  one  to  another  as  other 
property  may— is  a  far  different  thing. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  3L*] 

12.  Corporations  (|  872*)— Public  Utilitt 
Law— Purpose. 

The  purpose  of  the  public  utility  law  of 
1907  (Laws  1907,  c.  4991  was  to  ultimately  se- 
cure uniformity  in  public  utility  franchises — 
past  as  well  as  future  grants — to  the  end  that 
patrons  might  obtain  service  on  a  plane  of 
equality  and  at  the  lowest  price  practicable — 
producers  and  consumers  being  compelled  to 
deal  justly  with  each  other  and  both  deal  justly 
with  the  public  as  a  whole. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  372.*] 

13.  Corporations  (|  39*)— Pranchisbs— "Im- 
determinate  permit.'' 

The  indeterminate  permit  of  the  public  util- 
ity law,  is  a  public  privilege  emanating  direct 
from  the  state  to  own,  operate,  manage  or  con- 
trol any  plant  or  equipment,  or  any  part  of  a 
plant  or  equipment  within  the  state  for  the  pro- 
duction, transmission,  delivery  or  furnishing  of 
heat,  light,  water,  power  either  directly  or  in- 
directly to  or  for  the  public,  and  is  perpetual 
and  exclusive,  subject  to  the  conditions  of  the 
public  utility  law.  State  of  Wisconsin  ex  rel. 
Kenosha  Gas  &  Electric  Co.  y.  Kenosha  Elec- 
tric Ry.  Co.,  129  N.  W.  COO. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  39.*] 

14.  Corporations  (§  39*)  —  Franchises  —  In- 
determinate Permit. 

The  scope  of  the  privilege  which  springs 
into  existence  by  operation  of  law  by  surrender 
of  a   franchise   under  the   act  of  1907  is   the  i 

same  as  that  of  the  one  surrendered,  divorced, 
however,  from  all  the  old  conditions,  and  con-  | 

ditioned,  only,  upon  the  provisions  of  such  act 

[Ed.  Note. — Vot  other  cases,  see  Corporations,  i 

Dec.  Dig.  g  39.*] 

16.  Corporations  (8  39*)— Franchises— Ind».         i 
terminate  Permit. 

The  idea  of  the  act  of  1907  was  that  old  I 

franchises,  with  their  peculiar  burdens,  should 
be  treated  as  entireties,  and  that  the  surrender, 
in  form  of  the  principal  thing  should  operate  as 
an  extinguishment  of  all  incidents  inhering 
therein,  and  that  the  thing  taken  back  should  be 


•For  other  cases  see  sam*  tcvie  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Sarlei  *  Rep'r  Indexea 
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an  exact  eguivalent  as  to  the  privilege  feature 
but  as  to  incidents  and  duration  sliould  be  ref- 
erable to  the  public  utility  law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  39.*] 

16.  CORPOHATIONB    (|    39*)  —  FRANCHISES— IN- 
DETERMINATIt    PEBKTt. 

The  surrender  of  a  public  utility  ftanchise 
operates  as  a  waiver  by  the  corporation  of  all 
executory  features  of  existing  contracts  regard- 
ing  service  charges  by  the  public  utility  law. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  39.*] 

17.  COBPOBATIONS    (f   39*)  —  FBAHCHIBSa— IN- 
DETEBMINATE  PeBMIT. 

The  feature  of  the  public  utility  law  ren- 
dering nonenforceable  existing  contracts  relating 
to  any  ctiarge  or  service  regulated  thereby  in 
oase  of  conversion  of  an  old  into  a  new  franchise 
by  a  surrender  of  the  former,  by  necessary  im- 
plication, renders  nonenforceable  obligations  of 
the  corporation  incurred  as  a  condition  of  the 
old  franchise  and  substitutes  therefor  the  obli- 
gations and  conditions  of  such  law. 

[Ed.  Note.- For  other  cases,  see  Corporations, 
Dea  Dig.  g  39.*] 

18.  COBPOEATIONB  (8  39*)— FBAHCHISK*— INDE- 
TEBVINATE  PEBMIT. 

The  foregoing  covers  such  special  condi- 
tions of  an  old  franchise  as  that  ot  payment  to 
the  municipality  of  comiiensation  as  a  considera- 
tion of  the  privilege,  but  not  mere  business  con- 
tracts between  the  corporation  and  individuals 
as  in  case  of  Superior  v.  Douglas  County  Tel. 
Co..  141  Wis.  3^,  122  N.  W.  1023. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  39.*] 

19.  COBPOBATIONS    (§    39*)— FBANCHISB— IWDE- 

tebuinate  Pebmit— Public  Utility  Law. 
To  carry  out  the  legislative  idea  of  our 
system  securing  justice  between  municipalities, 
public  utility  corporations  and  their  patrons,  fu- 
ture original  franchises  were  treated  in  one 
group,  franchises  given  for  old  grants  in  an- 
other— the  new  creations  in  either  case  to  be 
indeterminate  permits  with  uniform  characteris- 
tics— with  municipal  power  to  deal  with  the 
owner  in  any  case  or  with  the  owner  of  an  old 
franchise  referable  solely  to  the  public  utility 
law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  39.*J 

Barnes,  J.,  dissenting. 

Appeal  from  Circnlt  Court,  La  Crosse 
County;  B.  C.  Higbee,  Judge. 

Action  by  tbe  City  of  La  Crosse  against 
tbe  La  Crosse  Gas  &  Electric  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

These  are  tbe  facts  stated  In  tbe  com- 
plaint material  for  consideration: 

Defendant  is  and  was  during  all  the  times 
which  concern  this  case,  a  public  utility  cor- 
poration in  the  city  of  La  Crosse,  Wis.,  en- 
gaged in  tbe  generation,  distribution  and  sale 
of  electric  current  therein  for  public  and 
prirate  purposes,  using  the  streets  and  pub- 
lic places  to  that  end.  The  terms  of  the 
franchise  under  which  defendant  used  such 
streets  and  public  places  required.it  to  pay 
into  the  treasury  of  the  city  2  per  cent. 
of  its  gross  earnings  in-  addition  to  such 
other  taxes  as  are  provided  by  law.  No- 
vember 8,  1909,   the  franchise  required  de- 


foidant  to  give  iriaintiff  a  statement  show-' 
ing  the  amount  of  its  gross  earnings  for 
the  previous  year.  It  neglected  and  refused 
to  do  BO  or  to  afford  plaintiff  opportunity  by 
examination  of  its  books  to  determine  such 
amount.  Wherefore  plaintiff  Is  unable  to 
state  the  sum  or  arrive  thereat  without  an 
accounting. 

There  was  an  appropriate  prayer. 

Defendant  answered,  among  other  things, 
that  pursuant  to  chapter  490,  Laws  of  1907 
(section  1797m77  Stats.)  It  duly  surrendered 
tbe  franchise  referred  to  in  the  complaint 
and  received  in  lieu  thereof  an  indeterminate 
permit  as  provided  in  said  section,  and  that 
since  July  22,  1908,  it  has  conducted  its  busi- 
ness thereunder  instead  of  the  old  franchise, 
which  period  includes  the  time  covered  by 
plaintifTs  demand. 

In  addition  to  the  foregoing  defendant  coun- 
terclaimed  that  November  8,  1908,  it  gave 
plaintiff  a  statement  of  its  gross  earnings 
for  the  previous  year,  but  protested  against 
being  charged  2  per  cent  tbere<tf,  except 
to  the  aforesaid  date  of  surrender,  but  plain- 
tiff  refused  to  accept  less  than  the  full 
year's  tax,  wherefore  defendant  December 
23,  1908,  paid  the  same  protesting,  however, 
that  it  included  an  overpayment  to  the  ex- 
tent of  $731.91. 

Plaintiff  demurred  to  the  defense  for  In- 
sufficiency and  likewise  to  the  counterclaim. 
Both  demurrers  were  overruled.  Plaintiff 
appealed. 

John  F.  Doherty,  for  appellant  Wood- 
ward &  Lees,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  Sections  940b  to  940J  of  the  Stat- 
utes of  1898  relating  to  the  sale  of  fran- 
chises by  cities  and  villages  has  no  bearing 
here  other  than,  perhaps,  as  Indicating  legis- 
lative conception  of  the  clearness  required 
in  conferring  power  on  a  municipality  to 
regulate  occupations  for  the  purpose  of  public 
revenue.  In  that  respect  the  difference  be- 
tween such  sections  and  the  one  Important 
to  this  case  is  quite  striking  as  we  shall 
see.  While  tuat  circumstance  may  have  been 
given  rather  too  great  significance  in  de- 
ciding the  case  below,  as  counsel  for  appel- 
lant suggests,  the  reasoning  of  the  circuit 
judge  by  no  means  is  illogical.  Tbe  learned 
Judge  did  not  refer  to  such  sections  as  in- 
dicating that  the  appellant  did  not  possess 
competency  to  condition-  exercise  of  respond- 
ent's franchise  upon  its  paying  a  license  tax 
In  any  other  sense  than  that  no  such  power 
was  inferable  from  the  mere  existence  of  the 
municipal  corporation  with  ordinary  powers, 
and  that  no  such  authority  was  within  the 
letter  of  the  legislative  language  upon  which 
appellant  relied  for  its  competency  to  act  as 
a  legislative  agency.  The  suggestion  of  coun- 
sel that  such  sections  rather  tend  to  show 
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the  contraiT  of  the  drcnlt  Judge's  conclusion, 
overlooka  the  fact  that  the  question  Is  not 
whether  a  municipality  might  have  the  comr 
petency  claimed,  but  whether  appellant  was 
afforded  such  competency  by  the  written  law 
depended  on. 

Unlike  grants  made  under  section  MOb  and 
Its  associate  sections,  where  they  are  made 
wholly  by  the  state  agency  method  and  with 
the  plainest  of  authority  as  to  dealing  with 
the  matter  on  a  public  revenue  basis,  the 
franchise  in  this  case  came  directly  from  the 
state  ander  section  1780b  of  the  Statutes. 
There  was  no  municipal  interference  in  the 
matter  permissible,  except  such  as  was  au- 
thorized by  the  words,  "Any  corporation," 
etc.,  "  •  •  •  may  with  the  consent  of  and 
In  the  manner  agreed  upon  with  the  author- 
ities of  any  city  or  village  use  any  street, 
etc.  *  •  * "  It  is  not  perceived  how  pow- 
er to  attach  to  a  state  franchise  a  public 
revenue  condition  can  be  gathered  from  the 
quoted  language  under  the  rules  governing 
the  subject  Under  such  rules  and  the  prec- 
edents, such  language  contemplates  mere 
police  regulations.  They  do  not  extend  to 
licenses  with  revenue  incidents  In  the  nature 
of  excise  taxes,  or  otherwise.  Wisconsin  Tel. 
Co.  V.  City  of  Oshkosh,  62  Wis.  32,  21  N.  W. 
828;  Marshfleld  v.  Wis.  Tel.  Co.,  102  Wis. 
004,  78  N.  W.  735,  44  L.  R.  A.  565 ;  State, 
etc.,  v.  City  of  Sheboygan,  111  Wis.  23,  86 
N.  W.  657;  Id.,  114  Wis.  505,  90  N.  W.  441; 
Wis.  TeL  Co.  V.  City  of  MUwaukee,  126  Wis. 
1,  104  N.  W.  1009,  1  L.  R.  A.  (N.  S.)  581, 
110  Am.  St  Rep.  886;  State,  etc.,  v.  Inde- 
pendent Tel.  Co.,  133  Wis.  588,  114  N.  W.  108, 
315. 

It  is  said  such  authorities  do  not  apply 
since  they  deal  only  with  section  1778,  giving, 
as  construed,  telephone  companies  absolute 
right  to  use  streets  under  police  regulations, 
while  section  1780b  gives  such  right  condi- 
tioned upon  consent  of  the  municipality  be- 
ing given  and  an  agreement  being  made  as 
to  the  manner  of  the  use,  the  one  conferring 
power  of  exclusion  and  the  other  not.  True, 
but  the  fact  remains,  as  we  construe  section 
1780b  that  the  consent  and  agreement  men- 
tioned appertain  merely  to  police  regulations. 

The  power  to  license  and  exact  fees,  es- 
pecially In  the  nature  of  a  tax  or  compensa- 
tion for  use  of  a  governmental  privilege, 
cannot  be  exercised  by  a  municipality  unless 
expressly  or  at  least  very  plainly  conferred. 
So  the  principles  of  the  cases  referred  to 
apply,  since,  at  the  best  for  appellant,  noth- 
ing other  than  mere  police  regulations  are 
within  the  meaning  of  the  language  in  ques- 
tion unless  extended  to  the  point  of  very 
doubtful  construction  under  the  circum- 
stances. 

In  the  first  case  cited  It  was  held  that 
express  power  to  exclude  does  not  give  pow- 
er to  license  and  exact  payments  for  revenue 
purposes.  Here  there  was  power  to  exclude 
or  not  at  pleasure  and  to  agree  as  to  the 
manner  of  enjoying  the  consent  in  case  of 


its  being  given.  That  came  fkr  short  of 
conferring  power  to  exact,  as  a  condition  of 
consent,  payment  of  a  license  fee  or  tax  of 
a  contractual  nature.  Such  a  charge  does 
not  fall  under  the  power  even  to  license, 
strictly  so  called,  but  rather  the  broader  pow- 
er to  tax.  Atty.  Gen.  v.  Railway  Co.,  11 
Wis.  35;  State,  etc.,  v.  Railway  Co.,  132 
Wis.  345,  112  N.  W.  615;  SmiUi  on  Municipal 
Corporations,  8  1455. 

Taxing  laws  are  to  be  strictly  construed, 
and  that  is  peculiarly  so  as  to  such  laws  as 
the  one  under  consideration.  Probably  such 
rule  should  be  applied  quite  to  the  point  of 
requiring  words  of  unmistakable  meaning  to 
be  used  In  conferring  the  power;  words  ex- 
presslng  the  intention  without  going  beyond 
the  letter  of  necessary  Inference,  where  the 
efTect  would  otherwise  be  not  only  to  Impose 
a  tax  of  an  excise  character  but  Impose  it 
in  addition  to  all  other  taxes  of  an  ordi- 
nary character,  as  In  this  case.  Smith  on. 
Municipal  Corp.  {  1456,  and  cases  cited. 

Neither  In  the  foregoing  nor  In  anything 
which  may  hereafter  be  said  in  this  opinion, 
do  we  overlook  what  was  held  In  City  of 
Manitowoc  v.  Manitowoc  &  Nor.  Tract  Co. 
(decided  Jan.  31,  1911)  129  N.  W.  925.  The 
questions  there  determined  are: 

(a)  Section  18G3,  Stats.  1898,  as  amended 
by  chapter  425,  Laws  of  1901,  authorizing 
use  of  the  streets  of  any  city  for  passage  of 
interurban  railway  cars  "with  the  consent 
of  the  common  council"  thereof  "upon  such 
terms  and  subject  to  such  rules  and  regula- 
tions and  the  payment  of  such  license  fees 
as  the  common  council  may  prescribe,"  em- 
powers the  municipality,  as  a  state  agency, 
to  Ingraft  upon  the  interurban  railway  fran- 
chise a  feature  limiting  the  rate  of  fare  be- 
tween the  city  and  a  point  without  reached 
by  the  railway  service,  to  be  submitted  to  as 
a  condition  of  using  the  city  streets  for  In- 
terurban railway  purposes. 

(b)  A  feature  so  ingrafted  upon  a  corpo- 
rate railway  franchise  and  accepted  as  part 
of  the  grant  Inheres  therein  and  is  subject 
to  the  reserved  power  of  the  state  under  the 
Constitution  to  alter  or  amend. 

(c)  Power  to  a  municipal  or  quasi  public 
corporation  to  make  contracts  afTectlng  pub- 
lic interests,  acting  in  its  business  capacity 
merely  and  dealing  with  proprietary  rights, 
is  not  to  be  inferred  from  the  writtoi  law 
by  doubtful  construction. 

(d)  The  power  conferred  upon  dUes  re- 
specting interurtian  railways  under  chapter 
425,  Laws  of  1901,  is  that  of  acting  as  a 
state  agency  In  molding  the  character  of 
corporate  franchises  of  a  particular  kind 
and  80  subject  to  the  reserved  power  to  al- 
ter or  amend. 

(e)  A  franchise  of  the  foregoing  character, 
so  far  as  it  relates  to  the  subject  covered  by 
chapter  362,  Laws  of  1905,  while  not  super- 
seded thereby  is  controlled  by  the  language 
thereof  requiring  all  charges  for  service 
dealt  with  by  the  act  "to  be  reasonable  and 
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Just"  and  prohibiting  "every  anjuet  and  on- 
reasonable  charge  for  such  serTlce"  and  de- 
claring every  such  charge  "unlawful,"  to  the 
extent  that  a  condition  of  such  a  franchise 
limiting  the  rate  of  service  from  the  grantee 
to  a  neighboring  city  Is  subject  to  the  deter- 
mination of  the  RaUroad  Commission,  under 
the  act  of  1905,  as  to  Its  reasonableness. 

In  reaching  those  conclusions  numerous  ci- 
tations of  authorities  were  grlven  with  quota- 
tions therefrom.  In  the  aggregate  they  cov- 
er a  wide  diversity  of  statutory  conditions; 
some  of  a  police  nature,  some  appertaining 
to  a  much  broader  power,  and  some,  perhaps, 
of  a  police  and  revenue  character  as  well. 
Perhaps  it  may  appear  that  some  extreme 
views  are  expressed  In  some  of  the  authori- 
ties, which  upon  consideration  we  might  not 
wish  Incorporated  Into  our  system.  Certain- 
ly not  In  so  far  as  they  run  counter.  If  at  all, 
to  the  decisions  of  this  court  that  power  to  a 
tuunlclpallty  to  impose  burdens  on  occupa- 
tions other  than  such  as  appertain  to  police 
powers,  or  Ingraft  such  burdens  upon  fran- 
chises granted  by  municipalities  acting  as 
state  agencies,  must  be  found  clearly  ex- 
pressed in  the  written  law. 

The  citations  and  authorities  referred  to 
mirror  the  general  trend  of  decisions  and 
logic  in  support  thereof  respecting  Interfer- 
ences by  municipalities  with  public  utility 
corporations  under  a  variety  of  conditions, 
somewhat  similar  to  the  one  then  in  hand, 
without  committing  this  court  to  all  such 
decisions  or  such  logic. 

In  the  Manitowoc  Case  the  power  chal- 
lenged was  found  very  satisfactorily  express- 
ed in  the  Statutes.  The  words  "upon  such 
terms,"  In  connection  with  the  words  "sub- 
ject to  such  rules  and  regulations"  and  the 
additional  words  "and  the  payment  of  such 
license  fees  as  the  common  council  or  board 
may  prescribe,"  were  thought,  by  necessary 
Inference  If  not  In  the  letter,  to  confer  pow- 
er of  a  broad  character,  clearly  beyond  mere 
police  authority.  The  first  group  of  words, 
standing  alone,  might  be  held  referable  to 
police  authority  from  one  viewpoint,  but  from 
another  much  more  clearly  referable  to  a 
broader  power,  or  perhaps  to  both  fields  of 
authority.  But  the  second  group  refers  dis- 
tinctively to  police  authority,  rather  negativ- 
ing the  idea  that  the  first  group  was  used 
In  that  field.  For  the  same  reason,  as  well 
as  by  the  letter,  it  would  seem  that  the  last 
group  refers  quite  plainly  to  other  than  po- 
lice power.  There  are  further  reasons  which 
might  be  referred  to,  in  the  whole,  persuad- 
ing the  court  to  the  conclusion  that,  in  the 
use  of  the  words  "on  such  terms"  under  the 
circumstances  restrictions  on  rates  for  serv- 
ice between  the  city  and  points  beyond  might 
well  have  been  one  of  the  very  things  the 
Legislature  had  in  contemplation.  No  such 
plain  language,  or  any  language  in  fact,  con- 
ferring other  than  police  power  Is  found  in 
section  1780b  of  the  Statutes  without  ex- 


tending the  meaning  thereof  beyond  what  it 
seems  was  the  legislative  purpose. 

The  claim  that  it  was  beyond  legislative 
power  to  supersede  a  contractual  arrange- 
ment of  the  nature  of  the'  one  in  question, 
because  of  constitutional  restrictions,  needs 
but  a  brief  notice. 

The  revenue  element  of  the  old  franchise, 
as  before  Indicated,  was  inherent  in  it  and 
so  inseparably  connected  with  the  privilege 
emanating  from  the  state  under  section  1780b 
of  the  Statutes.  It  was  added  by  the  mu- 
nicipality acting  as  a  state  agency.  The  en- 
tirety was  a  state  grant  and  so  under  legis- 
lative control  lllie  any  other  corporate  state 
franchise.  If  in  that  situation  It  could  have 
any  contractual  features,  protected  from  im- 
pairment by  constitutional  limitations,  the 
only  parties  thereto  were  the  state  and  the 
respondent.  They  mutually  agreed  to  abro- 
gate the  franchise  and,  necessarily,  as  we 
shall  see,  the  incidents  attached  by  the  state 
agency  were  abrogated  likewise.  Such  mere 
incidents  could  not  well  Inferably  survive  the 
primary  thing. 

Whether  mere  contractual  features,  as  be- 
tween the  state  or  any  instrumentality  used 
by  it  In  conferring  special  privilege,  and  Its 
grantee,  Inhering  in  the  privilege  Itself,  the 
franchise  not  being  corporate,  are  within  the 
reserved  power  to  alter,  amend  or  repeal  un- 
der section  1,  art  11,  of  the  C!onstitutlou, 
need  not  be  discussed  for  the  reason  stated. 
What  the  plaiutlfT  did,  if  anything  of  a  con- 
tractual nature,  since  it  appertained  to  the 
franchise  itself,  the  state  did.  What  the 
two  real  parties  to  the  transaction  mutually 
did,  obviously,  they  could  mutually  undo. 

Though  we  thus  leave  a  subject  treated  in 
the  briefs  of  counsel,  with  passing  notice,  it 
is  not  to  be  taken  as  doubting  the  state  of 
the  law  on  the  question.  One  needs,  in  re- 
spect to  it,  to  distinguish  between  corporate 
franchises ;  in  the  sense  of  the  right  to  cor- 
porate existence,  and  corporate  franchises,  as 
the  term  is  often,  not  very  accurately  used; 
in  the  sense  of,  a  privilege  owned  by  a  cor- 
poration in  its  proprietary  capacity  ;  a  thing 
granted  which  when  accepted  is  property, 
may  be  acquired  or  parted  with  as  any  oth- 
er property  might,  barring  special  legislative 
restrictions.  State,  etc.,  v.  Portage  Water 
Co.,  107  Wta.  441,  83  N.  W.  697 ;  Linden  Land 
Co.  et  al.  V.  RaUway  Co.,  107  Wis.  493,  514, 
83  N.  W.  851;  In  re  Southern  Wisconsin 
Power  Cominny  v.  Black  Hawk  Land  Co., 
140  Wis.  245,  247,  122  N.  W.  801.  The  dis- 
tinction has  not  always  tteen  appreciated  as  ' 
witness  State,  etc.,  v.  Railway  Co.,  72  Wis. 
612,  40  N.  W.  487,  1  L.  R.  A.  771;  State,  etc., 
V.  Hubert,  72  Wis.  184,  89  N.  W.  326,  and 
remarks  with  reference  thereto  in  cases  cit- 
ed above  and  comparison  therewith  of  City 
of  Ashland  v.  Wheeler,  88  Wis.  607,  60  K 
W.  818,  and  the  language  of  and  precise  sub- 
ject dealt  with  In  section  1,  art  11,  of  the 
Constitution. 
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Counsel  cite  Superior  t.  Douglas  County 
Tel.  Co.,  141  Wis.  363,  122  N.  W.  1023,  re- 
specting the  foregoing  matter;  but,  if  It 
were  not  for  the  mutuality  In  the  transaction 
In  question,  that  adjudication  would  not  have 
any  bearing  on  the  present  case.  There  the 
contract  was  of  the  same  nature  as  an  ordi- 
nary agreement  inter  partes.  It  did  not  in- 
here In  a  franchise,  corporate  or  otherwise. 
Moreover,  it  was  of  the  species  of  private 
contracts  expressly  exempted  from  disturb- 
ance by  section  1797m91,  Stats.,  of  the  pub- 
lic uUlity  law. 

Counsel  for  appellant,  In  respect  to  the 
subject  last  discussed,  seems  to  have  failed 
to  appreciate  the  distinction,  clearly  marked 
out  by  the  circuit  Judge  in  harmony  with 
the  decisions  of  this  court,  between  the  na- 
ture and  scope  of  state  agency  authority  in 
granting  public  franchises  and  the  granted 
business  capacity  of  a  municipality  or  other 
corporation  to  make  contracts  as  a  private 
person  might,  within  the  scope  of  the  mu- 
nicipal power  to  contract.  The  distinction  Is 
too  well  understood  to  warrant  enlarging  up- 
on it  at  this  time. 

If  the  proposltlouB  heretofore  discussed 
were  efficiently  answerable  in  favor  of  ap- 
pellant there  would  still  remain  a  question 
striking  at  the  very  foundation  of  appel- 
lant's claim,  in  that  it  Involves  whether  the 
old  franchise  with  its  Incidents  did  not  cease 
to  exist  before  commencement  of  the  period 
for  which  such  claim  is  made.  More  labor 
seems  to  have  been  put  on  this  branch  of  the 
case  by  respondent's  counsel  than  any  other. 
It  is  considered  the  presentation,  under  the 
circumstances,  merits  such  careful  considera- 
tion as  if  the  matter  involved  were  necessa- 
rily vital  to  the  appeal. 

This  is  the  question  at  this  point:  Is  the 
indeterminate  permit,  respondent  accepted  in 
exchange  for  its  privilege  referable  to  section 
1780b  of  the  Statutes,  conditioned  by  appel- 
lant as  aforesaid, — burdened  like  the  former 
privilege  with  the  element  requiring  payment 
to  the  municipality  of  2  per  cent  of  gross 
earnings  "in  addition  to  such  other  taxes  as 
are  provided  by  law"? 

It  Is  not  likely  the  Legislature  supposed 
the  law  authorizing  such  exchanges  of  privi- 
leges as  occurred  would,  or  could,  be  regard- 
ed ambiguous  respecting  the  scope  either  of 
the  thing  surrendered  or  that  given  back  as 
an  equivalent  therefor. 

The  public  utility  law  has  been  on  the 
statute  books  so  long  that,  probably,  many 
franchises  like  the  one  In  question  have  been 
given  back  to  the  state  for  so-called  indeter- 
minate permits;  there  being  mutuality  of 
thought  as  to  the  status  of  such  permits  as 
regards  the  complications  and  uncertainties 
of  the  previous  situation. 

The  confusion  created  during  the  years 
preceding  the  public  utility  ,law  of  1907  by 
granting  franchises  in  several  different  ways 
— some  directly  by  the  state,  some  by  cities 
as  state  agencies,  some  by  the  state  in  the 


main  but  with  power  to  the  various  mnnici- 
palities  as  state  agencies  to  add  supplemen- 
tary '  features,  fitting  particular  situations, 
some  by  the  state  without  regard  to  local 
police  regulations,  and  some  likewise  having 
such  regard,  either  expressly  or  by  necessary 
Implication,  some  having  contractual  features 
creating  doubt  In  regard  to  their  constitn- 
tional  status,  and  some  having  such  features 
but  without  doubtful  character,  many  of_ 
such  matters  being  in  the  ultimate  more  or' 
less  detrimental  to  consumers,  whether  pub- 
lic or  private,  and  proprietors  as  well — in 
the  whole,  created  a  perplexing  situation  in 
respect  to  harmonious  administration.  The 
Legislature  sought  to  deal  efficiently  with 
this  mixed  situation,  the  growth  of  years, 
by  taking  over  existing  franchises  with  the 
consent  of  owners,  compensating  them  for 
co-operating  to  that  end  by  conferring  in 
each  case  of  surrender  a  new  franchise  to  do 
the  things  privileged  under  the  old  one  with 
conditions  referable  only  to  the  law  itself, 
and  so  providing  that  subsequent  original 
franchises  conferred  in  whole  or  in  part 
through  state  agencies  would  be  likewise  ref- 
erable. The  traffic  thus  sanctioned  and  in- 
vited as  to  existing  franchises  has  been  con- 
siderable and,  as  said  before,  with  definite 
mutual  ideas  as  to  the  status  resulting  from 
the  exchange.  The  property  interests  Involv- 
ed have  doubtless  been  very  great,  the  per- 
sons directly  and  indirectly  interested  large 
and  the  transactions  numerous  as  welL  Ob- 
viously any  construction  of  the  law  running 
counter  to  the  general  view  entertained  in 
such  transactions  should  be  avoided  if  prac- 
ticable. 

If  we  concede,  for  the  case,  that,  in  a  rea- 
sonable view,  the  public  utility  law  Is  ambig- 
uous, looking  only  at  its  words,  we  cannot 
well  so  say  in  the  light  of  the  situation  the 
Legislature  dealt  with,  as  indicated,  and  the 
new  condition  which  was  evidently  desired. 
It  Is  evident  the  aim  was  to  displace  existing 
public  utility  franchises  of  the  nature  of 
those  mentioned  In  the  act,  so  far  as  that 
could  Justly  be  accomplished,  by  new  direct 
grants  from  the  state  of  a  uniform  character, 
free  from  the  peculiarities  of  old  franchis- 
es, prejudicial  to  the  dominant  end  in  view ; 
the  best  service  practicable  at  reasonable 
cost  to  consumers  in  all  cases  and  as  near  a 
uniform  rate  for  service  as  varying  cir- 
cumstances and  conditions  would  permit;  a 
condition  as  near  the  ideal  probably  as  could 
be  attained. 

It  is  useless  to  extend  this  opinion  further 
for  the  purpose  of  picturing  the  situation 
dealt  with  by  the  Legislature.  The  magni- 
tude of  the  task  was  great.  Few,  if  any, 
greater  have  been  dealt  with  in  our  legis- 
lative history.  The  result  stands  significant 
as  a  monumfflit  to  legislative  wisdom.  That 
such  a  complicated  situation  has  been  met 
by  written  law  In  such  a  way  as  to  avoid 
successful  attack  up  to  this  time  on  the  va- 
lidity of  the  law  or  any  part  of  it,  and  avoid 
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attack  at  all  either  upon  the  law  or  Its  ad- 
ministration, except  in  a  very  few  instances, 
and  secure  optional  submission  by  many  own- 
ers of  old  franchises  to  a  displacement  of 
tbelr  prlvUeges, — Is  quite  a  marrd;  reflect- 
ing credit  upon  the  law-making  i)ower  and 
the  body  charged  with  the  onerous  duty  of 
administering  the  statute,  and  challenging 
judicial  attention  to  the  Importance  of  not, 
by  construction,  reading  out  of  the  enactment 
any  meaning  not  clearly  tound  there — even 
to  avoid  a  seemingly  unlooked  for  disturb- 
ing consequence  in  a  particular  Instance  now 
and  then— which  would  tend  to  defeat  the 
object  of  the  law.  The  words  of  the  enact- 
ment, dealing  as  It  does  with  vast  private 
and  public  Interests,  should,  if  practicable, 
be  given  a  meaning  so  deflaite  and  compre- 
lienslve  as  to  prevent  any  attempt  to  restrict 
It  or  extend  It  so  as  to  continue  or  renew  or 
promote  the  detrimental  consequences  It  was 
aimed  to  abolish  and  prevent. 

In  view  of  the  foregoing  let  us  turn  to 
these  words  In  section  1797m77  of  the  public 
utility  law: 

"Any  public  utility,  being  at  the  time  a 
corporation  duly  organized  under  the  laws  of 
the  state  of  Wisconsin,  operating  under  an 
existing  license,  permit  or  franchise  shall, 
upon  filing  at  any  time  prior  to  the  expira- 
tion of  such  license,  permit  or  franchise  and 
prior  to  July  1,  1908,  with  the  clerk  of  the 
municipality  which  granted  such  franchise 
atk^  with  the  commission,  a  written  declara- 
tion l^ally  executed  that  it  surrenders  such 
license  permit  or  franchise,  receive  by  opera- 
tion of  law  In  lieu  thereof,  an  Indeterminate 
permit  as  provided  In  this  act;  and  such 
public  utility  shall  hold  such  permit  nnder 
all  the  terms,  conditions  and  limitations  of 
this  act.  The  filing  of  such  declaration  shall 
be  deemed  a  waiver  by  such  public  utility  of 
the  right  to  Insist  upon  the  fulfillment  of  any 
contract  theretofore  entered  into  relating  to 
any  rate,  charge  or  service  regulated  by  this 
act." 

Does  not  that  language  tell,  without  judi- 
cial aid.  Its  own  plain  story,  contemplating 
as  to  old  franchises,  in  their  entireties,  a 
complete  severance  of  all  relations  between 
sovereign  authority — whether  exercised  di- 
rectly or  through  municipal  agencies — and 
the  owners  of  the  franchises,  by  an  optional 
exchange  of  old  ones  for  new  ones,  equiv- 
alent as  to  the  privilege  element,  denominat- 
ed Indeterminate  permits.  There  Is  no  sug- 
gestion in  the  statutes  of  coercion,  no  hint 
of  a  purpose  to  take  away  from  franchise 
owners  anything  other  than  by  their  consent, 
exchanging  in  each  case  a  privilege  with  new 
Incidents  for  an  old  one  with  Its  Incidents; 
a  complete  change  from  an  existing  to  a  new 
condition. 
The  Idea  that  In  cage  of  an  exchange  un- 
.  der  the  statute  any  Incident  of  the  former 
privilege  inherent  In  and  forming  a  part  of 
It  In  the  nature  of  mutual  obligations  be- 
tween the  parties  by  reason  of  contractual 


features  or  otherwise — except  as  to  mere 
police  regulations,  not  of  course  Inconsistent 
with  the  act,  surviving  the  change — was  not 
left  readable  out  of  the  legislative  scheme 
by  judicial  construction.  Ex  Industrla  the 
Legislature  said,  "The  filing  of  such  declara- 
tion shall  be  deemed  a  waiver  by  such  public 
utility  of  the  right  to  insist  upon  fulfillment 
of  any  contract  theretofore  entered  into  re- 
lating to  any  charge  or  service  regulated  by 
this  act"  All  such  matters  were  henceforth 
to  be  referable  to  the  public  utility  law  un- 
der the  supervision  of  the  state  commission. 
Such  statute  was  made  unmistakably  exclu- 
sive as  to  everything  affecting  the  service.  Its 
character,  and  charges  therefor  to  consumers, 
whether  public  or  private.  The  extinguish- 
ment of  the  obligatory  features  of  the  old 
franchise  as  to  one  side  by  necessary  infer- 
ence operated  to  extinguish  such  features  as 
to  the  other.  Such  must  have  been  the  leg- 
islative purpose. 

The  old  franchise  In  question,  like  such 
franchises  in  general,  contained  many  provi- 
sions relating  to  rates,  charges  and  service, 
in  close  significant  connection  therewith  and 
having,  doubtless,  a  material  bearing  there- 
on the  obligation  to  ymy  the  mnnicipallty  the 
stipulated  2  per  cent,  on  gross  earnings. 
That  the  tax,  so  called,  could  not  come  other- 
wise than  from  consumers  and,  therefore, 
to  that  extent  enhance  the  cost  of  service  to 
them.  That  burden  had  In  the  old  grant,  nec- 
essarily, comi)ensatory  features  affecting 
rates.  In  the  very  nature  of  things  the  dif- 
ferent features  were  not  justly  separable  as 
they  are  not  In  case  of  franchises  in  general. 
So  they  were  dealt  with  by  the  Legislature  as 
entireties  and  the  declaration  as  to  the  effect 
of  the  surrender  of  an  old  franchise  was 
doubtless  made  to  render  that  feature  of  the 
exchange  from  the  old  to  the  new  condition 
unmistakable.  Other  provisions  were  added 
to  the  law  in  harmony  therewith  as  we  shall 

The  ultimate  end  aimed  at  is  clearly  indi- 
cated in  section  1797m3  In  these  words: 

"Every  public  utility  la  required  to  fur- 
nish reasonably  adequate  service  and  facili- 
ties. The  charge  made  by  any  public  utility 
for  any  heat,  light,  water  or  power  produced, 
transmitted,  delivered  or  furnished,  •  •  ♦ 
shall  be  reasonable  and  just,  and  every  un- 
just or  unreasonable  charge  for  such  serv- 
ice is  prohibited  and  declared  unlawful." 

The  scope  of  the  new  species  of  franchises 
whether  created  by  automatic  operation  of 
section  1797m77,  or  otherwise  by  direct  or 
indirect  state  grant,  or  both,  was  clearly  de- 
fined by  section  1797ml,  subd.  5,  In  this  lan- 
guage: 

"The  term  'Indeterminate  permit'  •  ♦  • 
shall  mean  •  •  *  power,  right  or  privi- 
lege to  own,  operate,  manage  or  control  any 
plant  or  equipment  or  any  part  of  a  plant  or 
equipment  within  this  state  for  the  produc- 
tion, transmission,  delivery  or  furnishing  of 
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heat,  light,  water  power,  either  directly  or 
Indirectly,  to  or  for  the  public." 

The  means  for  bringing  all  existing  fran- 
chises of  the  nature  referred  to  under  the 
uniform  system  was  clearly  prescribed  in  sec- 
tion 1797m77,  as  before  indicated  and  the 
exact  nature  of  the  rights  given  for  old  fran- 
chises was  defined  by  the  words  "shall 
•  •  •  receive  by  operation  of  law  in  lieu 
thereof  an  Indeterminate  permit"  and  such 
public  utility  shall  hold  such  permit  "under 
all  the  terms,  conditions  and  limitations  of 
this  act." 

Note  the  language:  By  necessary  Inference 
negativing  the  Idea  that  the  Legislature  con- 
templated the  so-called  indeterminate  permit 
would  be  subject  to  any  condition  or  limita- 
tion such  as  the  2  per  cent,  feature  in  ques- 
tion or  any  other  of  surrendered  grants.  No 
limitation  or  condition  was  in  legislative  con- 
templation, except  those  "of  this  act,"  and 
except,  manifestly,  the  scope  of  the  privilege 
Itself,  and  ordinary  police  regulations.  Such 
privilege  was  thought,  obviously,  would  be 
measured  by  the  general  purpose  of  the  sur- 
rendered franchise.  That  seems  plain  be- 
cause the  Idea  was,  the  exchange  of  a  privi- 
lege held  upon  specified  conditions  and  lim- 
itations named  therein  or  attached  thereto 
for  a  new  one  of  equal  dignity  subject  only 
to  "the  terms,  conditions  and  limitations  of 
this  act." 

So  the  thing  existing  after  consummation 
of  an  exchange  upon  which  respondent's  busi- 
ness wfis  dependable,  was  the  new  privilege, 
emanating,  directly  from  the  state,  denomi- 
nated an  "indeterminate  permit,"  a  permit  to 
do  the  things  theretofore  licensed  directly 
by  the  state  and  through  the  municipality  as 
a  state  agency,  but  now  unconditionally,  ex- 
cept as  specified  in  the  public  utility  law. 
That  it  seems  was  the  view  of  the  adminis- 
trative board  in  advising  the  public  under 
date  of  June  11, 1908,  that  a  permit  obtained 
through  operation  of  the  public  utility  law 
is  as  broad  as  the  franchise  surrendered. 
Report  of  the  Comm.  1908,  p.  488.  The  idea 
suggested  is  that  the  new  thing,  as  to  the  ac- 
tivities privileged,  is  like  the  old  one  and 
referable  thereto  as  to  the  scope  of  the  privi- 
lege, and  referable  to  the  statutes  as  to  con- 
ditions and  limitations,  thus  cutting  off  all 
pervious  interferences  inconsistent  with  such 
statute.  Other  administrative  suggestions  of 
the  commission  convey  the  same  idea  in  let- 
ter or  spirit. 

The  foregoing  is  evidenced  by  the  charac- 
ter of  the  order  of  the  commission  considered 
by  this  court  in  Superior  v.  Douglas  Tel.  Co., 
141  Wis.  363,  122  N.  W.  1023,  treating  a  con- 
tract between  a  public  utility  corporation  and 
the  municipality  as  superseded  by  the  stat- 
ute. The  decision  by  the  commission  was 
overruled  but  upon  the  ground,  among  oth- 
ers, that  the  arrangement  between  the  cor- 
poration and  the  city  was  no  part  of  the 
franchise;  that  it  was  like  an  ordinary  con- 


tract which  the  city  and  the  corporation  had 
power  to  make  In  their  business  capacities. 

Inferentially  the  court  held  that,  except 
for  the  fact  that  the  transaction — which  was 
especially  burdensome  to  the  corporation — 
was  not  one  inhering  In  the  public  fran- 
chise Itself  and  was  of  a  class  specially  ex- 
cepted in  the  public  utility  law — the  commia- 
slon's  view  of  such  law  was  right 

The  logic  of  the  decision  in  State  ex  rel., 
etc.,  V.  Kenosha  Electric  Co.,  129  N.  W.  60O, 
wherein  the  scope  of  the  creation  called  an 
"indeterminate  permit"  and  the  purpose  of 
the  law  In  question  was  stated,  is  in  har- 
mony with  the  foregoing. 

Any  other  meaning  of  the  statute  than  ln> 
dlcated,  It  seems,  would  be  contrary  to  Its 
letter  and  spirit     The  Idea  that  the  volun- 
tary surrender  of  a  franchise,  containing  bur- 
densome conditions  and  Involving  complica- 
tions prejudicial  to  attainment  of  the  object 
of   the    Invitation   to    franchise   owners   to 
make  the  exchange  and  their  object  in  ac- 
cepting the  Invitation,  still  leave  such  per- 
plexities   with    efficient    vitality    attaching 
thereto  and  making  them  a  part  of  the  new 
privilege  given  for  the  old  one,  is  so  apparent- 
ly out  of  harmony  with  the  legislative  scheme 
that  unmistakable  language  to   that   effect 
would  be  required  to  warrant  convicting  the 
Legislature  of  so  intending.    We  find  no  such 
language,  as  we  have  seen,  while,  on  the  con- 
trary, we  find  quite  plain  language  and  the 
whole  spirit  of  the  legislative  plan  negativing 
that  idea.     Doubtless,  we  reiterate,  it  was 
thought  that  sound  policy  required  old  fran- 
chises with  their  multiplicity  of  differences 
to  be  brought  under  one  system  so  that  the 
things  formerly  privileged  might  continue  to 
be  so  but  solely  under  conditions  and  limita- 
tions referable  to  a  single  standard,  to  wit, 
the  public  utility  law.  with  its  administra- 
tive board  to  dominate  the  situation  as  be- 
tween the  owners  of  privileges  and  the  pub- 
lic, to  the  end  that  each  might  be  coerced. 
If  need  be,  to  deal  Justly  with  tiie  other,  ac- 
complishing an  era  of  fair  exchange  of  equiv- 
alents Involving  service  being  furnished  cus- 
tomers of  the  best  character  and  at  the  low- 
est price  practicable  and  without  discrimina- 
tion, and  rendition  therefor  of  such  Just  and 
reasonable  compensation  as  under  the  cir- 
cumstances of  each  situation  would  enable 
performance  of  the  mutual  obligations  prac- 
ticable.   To  that  end  the  idea  evidently  was, 
as  Indicated,  to  so  disestablish  e^inting  con- 
ditions as  to  remove  all  special  rates,  favor- 
Itlsms  and  burdens  interfering  with  each  cus- 
tomer, on  an  even  plane  with  any  other  un- 
der like  conditions,  obtaining  service  on  the 
basis  of  reasonable  cost  plus  reasonable  prof- 
it on  account  of  investment,  and  unenhanced 
by  anything  out  of  the  ordinary  in  the  nature 
of  special  features  In  old  grants  such  as  the 
one  in  question  and,  as  said  before — referable 
only  to  the  conditions  and  limitations  of  the 
public  utility  law. 
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To  rouud  out  the  plan  aforesaid,  it  seems, 
making  a  complete  system,  eneompjisslng  fu- 
ture as  well  as  existing  conditions  old  fran- 
chises were  dealt  with  in  one  group  giving 
them  competency  for  exchange  for  new  ones 
to  be  held  subject  to  "the  terms,  conditions 
and  limitations  of  this  act"  and  others  were 
dealt  with  in  a  second  group,  by  providing 
in  section  1797m7C,  that  every  future  grant, 
"shall  have  the  effect  of  an  indeterminate  per- 
mit subject  to  the  provisions  of  this  act," 
the  power  was  given  to  municipalities  in  gen- 
eral in  section  1797m87,  "to  determine  by 
contract,  ordinance  or  otherwise  the  quality 
and  character  of  each  kind  of  product  or 
service  to  be  furnished  or  rendered  by  any 
public  utility  furnishing  any  product  of  serv- 
ice within  said  municipality  and  all  other 
terms  and  conditions  not  inconsistent  with 
this  act,  upon  which  such  public  utility  may 
be  permitted  to  occupy  the  streets  or  other 
public  property  within  such  municipality," 
subject  to  condemnation  In  whole  or  in  part 
as  void  in  case  of  the  administrative  board 
determining  in  due  course  "the  contract,  or- 
dinance or  other  determination"  to  be  un- 
reasonable. 

Thus  all  the  features  of  the  law  having  to 
do  with  uniformity  to  effect  the  purposes 
mentioned  in  section  I707m3  were  made  to 
characterize  future  original  grants  In  section 
lT97m70  by  the  words  "subject  to  the  pro- 
visions of  this  act"  and  to  characterize  all 
franchises  given  In  exchange  for  old  ones  by 
the  words  of  section  1797m77  "shall  hold  such 
permit  under  all  the  terms,  conditions  and 
limitations  of  this  act."  All  were  given  the 
name  "Indeterminate  permit,"  the  scope  be- 
ing defined  by  section  1797ml,  subd.  5,  having 
regard,  as  stated,  as  to  franchises  exchanged 
for  existing  privileges,  to  the  scope  of  the 
later  privilege  in  each  case  and  such  features 
were  likewise  made  to  characterize  future 
arrangements  between  franchise  owners  and 
municipalities  by  the  words  of  limitation  in 
section  1797m86  "not  inconsistent  with  this 
act."  All  are  grouped  around  the  one  domi- 
nant purpose  declared  in  section  1797m3  to 
be  effectuated,  making  a  harmonious  scheme 
to  that  end;  harmony  in  letter  and  spirit 
pervading  the  whole  enactment 

The  foregoing  analysis  of  the  public  utill- 
tj  law  seems  to  demonstrate  that  retention 
of  the  special  feature  of  the  surrendered 
franchise  in  question  as  a  feature  of  the  new 
one,  differentiating  it  from  indeterminate 
permits  in  general,  affording  appellant,  real- 
ly at  the  expense  of  consumers,  the  benefit  of 
2  per  cent  of  respondent's  gross  earnings,  is 
plainly  inconsistent  with  "the  terms,  condi- 
tions and  limitations"  of  the  public  utility 
law  whldi,  as  we  have  seen,  it  is  declared 
over  and  over  again  therein  shall  character- 
ize every  indeterminate  permit  whether  an 
original  grant  or  a  privilege  given  for  an  old 
franchise. 

It  follows  that  the  order  overruling  the  de- 
murrer to  the  defense  must  be  affirmed  and 


the  one  overruling  the  demurrer  to  the  coun- 
terclaim affirmed  as  well. 
So  ordered. 

BARNES,  J.  (dissenting).  Section  1803, 
Stats.  Supp.  1900,  empowers  street  and  lu- 
terurban  railroad  companies  to  run  cars 
in  the  streets  "with  the  consent  of  the  com- 
mon council."  Such  consent  "shall  be  given 
by  ordinance,  and  upon  such  terms  and  sub- 
ject to  such  rules  and  regulations  and  the 
payment  of  such  license  fees  as  the  common 
council  •  •  •  may  prescribe."  In  the  case 
of  the  City  of  Manitowoc  v.  Manitowoc  Trac- 
tion Company,  129  N.  W.  925,  the  decisions  of 
various  courts  involving  statutes  substantial- 
ly like  that  quoted  were  reviewed,  and  the 
conclusion  was  reached  that  under  such  a 
provision  the  city  might  impose  upon  a  pub- 
lic utility,  as  a  condition  upon  which  its 
streets  might  be  used,  any  terms,  that  were 
not  in  themselves  unlawful.  Section  1780b, 
Stats.  1898,  being  the  statute  here  involved, 
provides  that  an  electric  light  corporation 
may  use  the  streets  of  a  city  "with  the  con- 
sent of  and  in  the  manner  agreed  upon  with 
the  authorities  of"  the  city. 

I  fall  to  see  where  there  is  any  material 
difference  between  the  provisions  of  those 
two  statutes,  and  why  they  are  not  in  pari 
materia,  so  that  one  should  receive  the  same 
construction  as  the  other  upon  the  question 
under  consideration.  *  The  exaction  in  the 
case  before  us  was  denominated  a  tax  in  the 
ordinance,  but  in  reality  the  transaction 
amounted  to  an  agreement  upon  the  part 
of  the  defendant  to  pay  the  amount  stated 
for  the  privilege  of  using  the  streets  of  the 
city.  There  was  no  law  prohibiting  the 
city  from  entering  into  such  an  agreement 
and  I  think  the  city  had  a  perfect  right  to 
make  it,  and  the  defendant  likewise  was  of 
the  same  opinion  else  it  would  not  have  paid 
the  tax  for  a  long  series  of  years,  tt  seems 
to  me  to  be  a  mistake  to  say  that  the  provi- 
sion quoted  from  section  1780b  confers  only 
the  police  power  of  regulation  on  cities. 
Cities  under  the  general  police  powers  con- 
ferred on  them  had  this  power  Irrespective 
of  such  provision.  State  ex  rel.  Wis.  Tel. 
Co.  V.  Sheboygan,  111  Wis.  23,  86  N.  W.  657; 
Wis.  Tel.  Co.  V.  Milwaukee,  128  Wis.  1,  104 
N.  W.  1009,  1  L.  R.  A.  (N.  S.)  581,  110  Am. 
St.  Rep.  886;  State  ex  rel.  v.  Milwaukee 
Ind.  Tel.  Co.,  133  Wis.  588,  114  N.  W.  108, 
315.  Under  the  grant  of  general  police  pow- 
er a  city  could  not  prohibit  a  public  utility 
operating  under  a  franchise  from  the  state 
from  using  its  streets.  It  could  only  regulate 
such  use.  State  v.  Sheboygan,  supra.  Dues 
any  one  doubt  that  under  section  1780b  the 
right  to  use  the  public  streets  might  be  de- 
nied to  a  lighting  company  organized  in  the 
manner  provided  In  that  section?  Wherein 
is  the  difference  between  the  expression  "with 
the  consent  of  *  *  *  and  upon  such 
terms"  as  may  be  prescribed,  in  the  one  stat- 
ute, and  the  phrase  "with  the  consent  of  and 
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Id  the  maimer  agreed  npon,"  In  the  other? 
In  either  case  the  city  may  refuse  Its  con- 
sent; In  either  case  there  must  be  an  agree- 
ment between  the  parties;  and  In  either 
case,  as  I  view  it,  they  may  agree  upon  any 
terms  that  are  not  In  themselves  unlawful. 

It  seems  to  me  we  are  In  effect,  though 
not  In  words,  overruling  the  Manitowoc  Trac- 
tion Company  Case  almost  before  It  has  had 
time  to  get  to  the  printer.  So  I  feel  Impelled 
to  disront  from  the  view  of  the  coilrt  herein 
that  this  ordinance  was  Invalid  in  its  incep- 
tion in  80  far  as  It  required  the  defendant  to 
contribute  2  per  cent,  of  Us  gross  Income  to 
the  city.  I  also  disagree  with  the  other 
proposition  decided  in  the  case. 

The  indeterminate  permit  provided  for  by 
chapter  499,  I^aws  of  1907,  is  nothing  more 
nor  less  than  a  franchise.  That  law  confers 
no  fra^diise  upon  public  utilities.  Prior  to 
its  passage,  franchises  were  granted  to  some 
public  utllltiee  directly  by  the  state  by  virtue 
of  certain  statutes,  the  statutes  defining  the 
nature  and  extent  of  the  right  conferred. 
Since  the  passage  of  the  law,  franchises, 
now  called  "indeterminate  permits,"  are  con- 
ferred under  these  identical  statutes.  Prior 
to  the  passage  of  the  law,  certain  other  fran- 
chises were  conferred  by  local  municipalities 
acting  under  delegated  power  from  the  state. 
Since  Its  passage  indeterminate  permits  are 
granted  by  these  local  municipalities  under 
this  same  delegated  power.  The  former  stat- 
utes under  which  franchises  were  grantel 
have  been  amended  in  some  particulars  by  the 
public  utilities  law.  Formerly  a  time  limit 
was  usually  fixed.  Now  franchises  are  per- 
petual, subject  as  before  to  the  legislative 
right  of  repeal  All  coriwratlons  accepting 
indeterminate  permits  by  so  doing  agree 
to  sell  the  utilities  which  they  own  in  the 
manner  provided  by  the  1907  law.  Before 
Its  enactment,  they  were  not  compelled  to  do 
so.  Where  a  public  utility  is  acting  under 
an  indeterminate  permit,  the  local  municipal- 
ity cannot  grant  a  permit  to  another  coriwra- 
tion  to  engage  In  the  same  line  of  business, 
unless  a  certificate  Is  obtained  from  the  rail- 
road commission  stating  that  the  public  con- 
venience and  necessity  demand  that  the  sec- 
ond utility  be  authorized  to  go  Into  com- 
petition with  the  older  corporation.  These  in 
the  main  are  the  modifications  of  existing 
laws  in  relation  to  the  granting  of  fran- 
chises that  were  made  by  the  public  utilities 
law.  We  must  still  go  to  the  statutes  in 
existence  when  that  law  was  passed  to  ascer- 
tain the  scope  and  extent  of  the  powers  con- 
ferred on  corporations  receiving  an  inde- 
terminate permit  since  chapter  499,  Laws  of 
1907,  became  effective,  if  the  permit  comes  di- 
rectly from  the  state.  If  it  comes  from  a 
local  municipality,  we  must  examine  the  stat- 
ute delegating  the  power  to  such  municipality 
to  grant  the  particular  franchise  and  to  the 
ordinance  passed  by  virtue  of  the  statute, 
in  order  to  arrive  at  the  scope  of  the  pow- 
ers conferred. 


Except  as  the  power  of  «  dty  to  Impose 
terms  as  a  condition  of  granting  the  right  to 
use  its  streets  is  expressly  or  by  reasonable 
implication  taken  away  by  the  1907  law.  It 
exists  to  the  same  extent  that  it  did  before. 
There  Is  no  express  provision  In  the  la-w 
abrogating  such  power,  and  X  am  unable  to 
see  where  there  is  any  repeal  of  these  for- 
mer statutory  provisions  by  implication. 
There  are  some  obvious  advantages  in  plac- 
ing the  construction  on  the  public  utilities 
law  that  has  been  placed  thereon  in  the  ma- 
jority opinion  of  the  court,  but  this  does 
not  argue  that  the  legislative  Intent  has  been 
expressed  in  that  opinion.  Laws  are  fre- 
quently the  result  of  compromises  between 
conflicting  Interests.  It  is  a  matter  of 
history  that  the  public  utilities  law  as  orig- 
inally drafted  was  opposed  by  many  of  tlie 
cities  in  the  state  because  It  would  take 
away  from  them  the  right  to  determine  ques- 
tions that  were  assumed  to  be  of  local  in- 
terest only.  It  was  in  response  to  this  oppo- 
sition that  section  1797m87,  Stats,  (chapter 
499,  Laws  1907),  was  Incorporated  in  the 
law,  which  section  reads  as  follows:  "Every 
municipal  council  shall  have  power  (1)  to  de- 
termine by  contract,  ordinance  or  otherwise 
the  quality  and  character  of  each  kind  of 
product  or  service  to  be  furnished  or  ren- 
dered by  any  public  utility  furnishing  any 
product  of  service  within  said  municipality 
and  all  other  terms  and  conditions  not  incon- 
sistent with  this  act  upon  which  such  public 
utility  may  be  permitted  to  occupy  the  sti-eets, 
highways  or  other  public  property  within  such 
municipality,  and  such  contract,  ordinance  or 
other  determination  of  such  municipality 
shall  be  in  force  and  prima  fade  reasonable." 
Here  we  have  an  express  declaration  that 
cities  may  prescribe  the  terms  and  conditions 
under  which  a  public  utility  may  be  lier- 
mltted  to  use  its  streets,  provided  such  terms 
are  not  inconsistent  with  said  chapter  499. 
I  fall  to  see  where  there  is  a  single  require- 
ment of  the  public  utilities  law  that  might 
not  be  carried  out  to  its  full  extent  If  we 
were  to  hold  the  provisions  of  the  defend- 
ant's franchise  valid  and  binding  in  regard 
to  the  payment  of  the  money  involved.  No 
provision  of  that  law  is  pointed  out  that 
would  conflict  with  this  provision  of  the  ordi- 
nance. There  is  no  satisfactory  reason  why 
cities  may  still  grant  rights  and  privileges 
under  statutes  existing  when  the  public 
utilities  law  was  passed,  but  must  not  couple 
these  rights  and  privileges  with  conditions 
which  they  are  empowered  to  .Impose  by 
these  same  statutes. 

Considerable  stress  is  laid  on  section 
1797m77  of  the  law,  which  relates  to  the 
surrender  of  Its  franchise  by  an  existing  cor- 
poration. It  is  very  apparent  that  the  Leg- 
islature did  not  intend  to  differentiate  be- 
tween an  existing  corporation  electing  to 
come  under  the  law  and  a  new  corporation 
organized  after  its  passage.  Where  there  is 
a  surrender  of  an  existing  franchise,  the  cor- 
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poraUon  receives  In  Hen  thereof  an  Indeter- 
minate permit  which  confers  all  the  rights 
and  imposes  all  the  obligations  that  were 
conferred  or  Imposed  by  the  franchise  sur- 
rendered, except  In  so  far  as  these  rights 
and  liabilities  are  modified  by  the  public 
utilities  law,  and,  where  such  law  makes  no 
modification  of  the  obligations  Imposed,  they 
remain  in  full  force. 


STATE  ei  rel.  SIMPSON.  Atty.  Gen.,  ▼. 
VILLAGE  OP  DOVER  et  al. 

(Supreme  Court  of  Minnesota.     March  28, 
1911.) 

fSyUtlus  ly  the  Court.) 

1.  Costs  (|  96*)— Pabties  Liable— Attobnet 
Genebax,. 

Where  quo  warranto  proceedings  are  In- 
stituted by  the  Attorney  General,  as  the  rep- 
resentative of  the  sovereignty  of  the  state,  to 
redress  an  alleged  usurpation  of  office  or  corpo- 
rate franchises,  he  is  not  liable,  officially  or 
otherwise,  to  the  defendant  for  costs  in  case  the 
proceedings  fail. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  380;  Dec  Dig.  §  96.*] 

(Additional  SyUabu*  hy  Editorial  Btalf.) 

2.  Quo  Warsanto   (|  26*)— Information  in 
Natdbe  op— Pbocedube. 

An  information  in  the  nature  of  quo  war^ 
ranto,  as  respects  procedure,  is  governed  by  the 
common  law,  as  modified  by  St.  9  Anne,  c.  20, 
and  the  statutes  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  i  26.*] 

3.  Costs  «  95*)— Statuiobt  Pkovisionb. 

Rev.  I,aws  1905,  i  43.50,  providing  that, 
where  an  action  or  proceeding  Is  instituted  in 
the  name  of  the  state  on  the  relation  or  petition 
of  a  citizen,  the  relator  or  petitioner  is  entitled 
to  and  liable  for  costs  and  disbursements  in  the 
same  cases  and  to  the  same  extent  as  if  such 
.action  or  proceeding  had  been  instituted  in  his 
own  name,  does  not  apply  to  the  Attorney  Gen- 
eral, where  he  institutes  proceedings  in  his  offi- 
cial capacity. 

lEd.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  i  95.»] 

Information  In  the  nature  of  quo  warranto 
by  the  State,  on  the  relation  of  George  T. 
Simpson,  Attorney  General,  against  the  Vil- 
lage of  Dover  and  others.  The  writ  was 
discharged,  and  costs  were  taxed  in  favor  of 
respondents  and  against  the  Attorney  Gen- 
eral, from  which  taxation  he  appeals.  Taxa- 
tion reversed. 

George  T.  Simpson,  Codman  ft  Miller,  and 
Webber  &  Lees,  for  relator.  Burt  W.  Eaton 
and  Callaghan  &  Granger,  for  respondents. 

PER  CURIAM.  This  was  a  proceeding  by 
Information  of  the  Attorney  General,  in  the 
nature  of  quo  warranto,  against  the  village 
of  Dover,  to  determine  by  what  right  it  ex- 
ercised the  powers  of  a  municipal  corpora- 
tion. Writ  discharged.  State  v.  Village  of 
Dover  (Minn.)  130  N.  W.  74.  The  clerk  taxed 
costs  In  favor  of  the  respondents  and  against 


the  Attorney  GeneraL  He  appealed  from  the 
taxation. 

An  Information  in  the  nature  of  quo  war- 
ranto, as  respects  procedure,  is  governed  by 
the  common  law,  as  modified  by  Statute  9 
Anne,  c.  20,  and  our  own  statutes.  State  ex 
rel.  V.  Sharp,  27  Minn.  38,  6  N.  W.  408.  The 
right  to  costs  In  such  cases  Is  purely  statu- 
tory. Costs  were  awarded  by  the  statute  of 
Anne  against  the  defendant  when  he  failed, 
and  in  his  favor  when  he  prevailed,  against 
the  person  upon  whose  relation  the  Attorney 
General  instituted  the  proceedings,  If  his 
name  was  brought  upon  the  record.  State  v. 
Bradford,  32  Vt  50. 

Our  statute,  R.  L.  19<»,  !  4350,  is  substan- 
tially to  the  same  effect,  which  provides  that: 
"Whenever  an  action  or  proceeding  is  in- 
stituted In  the  name  of  the  state  on  the  rela- 
tion or  petition  of  any  citizen,  such  relator 
or  petitioner  is  entitled  to,  and  liable  for, 
costs  and  disbursements  in  the  same  cases 
and  to  the  same  extent  as  if  such  action  or 
proceeding  had  been  instituted  in  bis  own 
name." 

It  Is  obvious  that  this  statute  has  no  ap- 
plication to  the  Attorney  General  In  cases 
where  he  Institutes  the  proceeding  in  his 
official  capacity.  The  Attorney  General, 
however,  when  he  Institutes  quo  warranto 
proceedings  on  the  information  of  a  private 
party,  may  in  bis  discretion  Join  such  party 
as  a  relator,  who,  in  case  the  proceedings 
fall,  will  be  liable  to  the  defendant  for  costs. 
This  course  was  adopted  in  the  case  of  State 
V.  Sharp,  27  Minn.  38,  6  N.  W.  408.  It  would 
seem  that  such  a  course  is  only  fair  and  Just 
to  the  defendant,  when  the  Attorney  General 
acts  upon  the  information  of  private  parties, 
who  are  permitted  to  prosecute  the  proceed- 
ing by  attorneys  of  their  own  selection.  See, 
In  this  connection,  State  v.  Probate  Court, 
07  Minn.  51,  GO  N.  W.  609,  908. 

Where,  as  In  this  case,  quo  warranto  pro- 
ceedings are  Instituted  by  the  Attorney  Gen- 
eral, as  the  representative  of  the  sovereignty 
of  the  state,  to  redress  an  alleged  usurpa- 
tion of  office  or  corporate  franchises,  he  Is 
not  liable,  officially  or  otherwise,  to  the  de- 
fendant for  costs  in  case  the  proceedings 
fail.  State  v.  Railway  Co.,  25  Vt.  433;  At- 
torney General  v.  Illinois  College,  35  111.  516 : 
Houston  V.  Navigation  Co.,  53  N.  C.  476. 
This  conclusion  necessarily  follows  from  the 
rule  that  the  state,  like  any  other  sovereign, 
does  not  pay  costs  unless  otherwise  provided 
by  statute.  3  Blackstone,  Com.  400.  This  is 
a  proceeding  by  the  state  on  the  relation  of 
the  Attorney  General,  an  action  by  the  state. 
and  there  is  no  statute  making  either  liable 
for  costs. 

This  case  is  clearly  distinguishable  from 
that  of  Bartles  Oil  Co.  v.  Lynch,  109  Minn. 
491,  124  N.  W.  994,  which  was  an  ordinary 
civil  action,  in  which  the  statute  allows  costs, 
to  restrain  the  defendant,  who  was  state  oil 
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inspector,  from  Interf^lng  with  the  plain- 
tiff's business  of  selling  a  particular  brand  of 
illuminating  oil.  Tbe  defense  was  that  the 
sale  of  the  i>artlcular  brand  was  forbidden 
by  statute,  and  that  it  was  tbe  defendant's 
official  duty  to  prevent  its  sale.  But  the  pro- 
posed sale  was  not  illegal,  and  the  defendant 
bad  no  right,  officially  or  otherwise,  to  inter- 
fere with  It,  and  his  attempt  to  do  so  was 
his  individual  act,  precisely  as  if  the  stat- 
ute under  which  he  claimed  to  act  had  never 
been  enacted. 
Clerk's  taxation  reversed. 


STARKEY  T.  CLEVEtiAND,  C,  C.  &  ST.  L. 

RT.  CO.  et  aL  (CHICAGO,  ST.  P.,  M. 

tc  O.  RT.  CO.  et  aL,  Garnishees). 

(Supreme  Court  of  Mhinesota.    Feb.  24,  1911.) 

rfTyOattM  hy  tk«  Cowrt.) 

1.  Oabnishment  ((  78*)— Debt  Dtte  Fobeion 
cobpobations. 

In  an  action  brought  by  a  resident  plaintiff 
to  recover  damages  for  a  negligent  shipment  of 
goods  to  a  point  in  this  state  over  the  lines  of 
the  defendants,  a  debt  due  from  a  corporation 
doing  business  in  this  state  to  a  defendant  cor- 
poration not  doing  business  in  this  state  is 
subject  to  garnishment 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  I  144;   Dee.  Dig.  S  78.»] 

2.  comuebcr  (f  81*)— intebstate  comubbce 
— Intebfbbence. 

The  garnishment  of  such  debt,  it  being 
made  up  of  traffic  balances  arising  out  of  in- 
terstate commerce,  is  not  an  interference  with 
interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  {  45;  Dec.  Dig.  |  81.*] 

(Additional  Syllahu*  by  Editorial  Btaff.) 
8.  Oabnishkent   (S   78*)  —  Jubisdiction    of 

NONBEBIDENT    DeBTOB. 

That  a  debt'  owing  to  a  nonresident  defend- 
ant may  be  reached  by  garnishment,  tbe  debtor 
must  be  within  the  state,  subject  to  tbe  process 
of  its  courts. 

[Ed.  Note.— For  other  cases,  see  Oamishment, 
Cent.  Dig.  i  144;  Dec.  Dig.  %  78.*], 

Appeal  from  District  Court,  St  Louis 
County;    Homer  B.  Dibell,  Judge. 

Garnishment  by  Frank  F.  Starkey  against 
the  Cleveland,  Cincinnati,  Chicago  &  St.  Lou- 
is Railway  Company  and  others;  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Rail- 
way (Company  and  another  being  garnishees. 
Judgment  for  plaintiff,  and  certain  defend- 
ants appeal.    Affirmed. 

How,  Butler  &  Mitchell,  for  appellants.  C. 
W.  Stilson,  for  respondent 

SIMPSON,  J.  This  is  a  garnishment  pro- 
ceeding, and  comes  here  on  an  appeal  from 
an  order  refusing  to  discharge  the  garnishees 
herein.  The  action  in  wliich  the  garnish- 
ment process  is  issued  is  brought  by  tbe 
plaintiff,  a  resident  of  Minnesota,  against  the 
three  defendant  railway  companies  to  recov- 
er damages  for  negligent  handling  of  a  ship- 


ment of  fruit  from  a  point  In  Michigan  to 
the  city  of  Duluth,  over  the  lines  of  sucli 
railway  companies.  The  initial  carrier,  re- 
ceiving the  shipment  in  Michigan,  was  tbe 
Cleveland,  Cincinnati,  Chicago  &  St  Loals 
Railway  Company,  and  the  delivering  car- 
rier at  Duluth  was  tbe  Chicago,  St  Paul, 
Minneapolis  &  Omaha  Railway  Company. 
The  garnishee,  the  Duluth  &  South  Shore 
Railway  Company,  is  a  foreign  corporation 
doing  business  in  this  state  and  subject  to 
service  of  process  herein.  The  garnishee  and 
defendant  the  Chicago,  St  Paul,  Minneapo- 
lis &  Omaha  Railway  Company,  is  a  foreign 
corporation,  but  it  owns  and  operates  an  ex- 
tensive system  of  railway  within  this  state, 
and  is  subject  to  personal  service  of  process 
within  this  state,  and  was  personally  served 
as  defendant  in  said  action.  Tbe  defend- 
ants the  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company  and  tbe  Michigan 
Central  Railway  Company  are  foreign  cor- 
porations, not  doing  business  in  this  state^ 
and  not  subject  to  personal  service  here. 
Tbe  plaintiff,  by  garnishment  attached  funds 
in  the  hands  of  tbe  said  garnishees  belong- 
ing to  the  defendants  tbe  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Com- 
pany and  the  Michigan  Coitral  Railway 
Company  and  served  the  summons  in  tbe  ac- 
tion upon  said  defendants  by  publication. 
The  funds  so  attempted  to  be  impounded  by 
garnishment  consist  of  traffic  balances  aris- 
ing mainly  out  of  interstate  shipments.  The 
appellants  urge  that  upon  this  state  of  facts 
the  garnishees  should  have  been  discharged 
on  their  several  motions,  on  tbe  grounds: 
First  because  of  tbe  residence  outside  of  the 
state  of  tbe  defendants  and  garnishees,  tbe 
fund  sought  to  be  reached  by  gamlsbment 
is  not  within  the  Jurisdiction  of  the  courts 
of  this  state;  and,  second,  that  the  impound- 
ing or  condemnation  of  the  fands  arising  out 
of  traffic  balances  in  Interstate  commerce 
would  be  an  Interference  with  such  com- 
merce. 

1.  The  essential  condition  in  determining 
that,  in  an  action  brought  in  this  state,  a 
debt  owing  to  a  nonresident  defendant  may 
be  reached  by  garnishment  is  that  tbe  debt- 
or be  within  this  state  subject  to  the  process 
of  our  courts.  A  debt  is  something  that  may 
be  seized  In  an  action  against  the  creditor. 
It  Is  seized  by  service  of  process  on  the  debt- 
or. Wherever  the  debtor  is  found  Is  an  ap- 
propriate place  for  Impounding  the  fund  of 
the  obligation.  When  Jurisdiction  depends 
upon  the  attachment  of  the  fund,  it  must  be 
acquired  at  a  place  where  the  debtor  is  sub- 
ject to  process,  and  it  would  seem  to  follow 
that  in  cases  in  which  Jurisdiction  through 
attachment  can  be  acquired,  it  may  be  so 
acquired  wherever  the  debtor  is  found,  sub- 
ject to  such  limitations  as  may  be  deemed 
necessary  to  prevent  an  unfair  use  of  tbe 
process  of  the  courts. 
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In  Harvey  ▼•  Great  Northern  By.  Co.,  80 
Minn.  405,  52  N.  W.  905,  17  L.  R.  A.  84,  Jus- 
tice Mitchell,  speaking  of  the  right  to  attach 
a  debt  in  a  suit  against  a  nonresident  de- 
fendant, stated:  "For  such  purpose  a  debt 
has  a  situs  wherever  the  debtor  can  be  found. 
Wherever  the  creditor  might  maintain  a  suit 
to  recover  the  debt,  there  It  may  be  attach- 
ed as  his  property,  provided,  of  course,  ft6 
laws  of  the  forum  authorize  It."  This  rule 
made  the  Jurisdiction  over  the  debtor  the 
sole  test  of  the  situs  of  the  debt  In  attach- 
ment proceedings  and  the  sole  consideration 
in  determining  whether  the  courts  of  this 
state  would  assume  Jurisdiction  In  an  action 
against  a  nonresident  defendant  through  gar- 
nishment and  service  by  publication. 

Swedish-American  Nat  Bank  t.  Bleecker, 
72  Minn.  383,  75  N.  W.  740,  42  U  R.  A.  283, 
71  Am.  St.  Rep.  482,  was  an  action  brought 
by  a  plaintiff  resident  of  this  state  against 
a  defendant  resident  of  North  Dakota,  in 
which  a  debt,  due  from  a  foreign  insurance 
company  to  the  defendant  by  reason  of  a 
fire  loss  occurring  at  the  defendant's  place 
of  residence,  was  sought  to  be  reached  by 
garnishment.  The  summons  was  served  on 
the  defendant  by  publication.  The  garnishee 
bad,  pursuant  to  the  laws  of  this  state,  stip- 
ulated that  service  might  be  made  upon  It 
by  service  on  the  Insurance  Comml^Ploner, 
and  the  garnishment  process  was  so  served. 
The  court  held:  "This  did  not,  In  our  opin- 
ion, give  the  garnishee  a  domicile  in  this 
(itftte  tor  all  purposes,  or  bring  Into  this  state 
the  situs  of  debts  which  It  owes  elsewhere 
by  reason  of  business  transacted  elsewhere. 
Neither  the  creditor  nor  the  debtor  resided 
iu  this  state,  none  of  the  transactions  out  of 
which  the  Indebtedness  arose  took  place  in 
this  state,  and  the  Indebtedness  was  not  pay- 
able In  this  state.  Under  these  circumstanc- 
es, the  debt  has  not  a  situs  in  this  state." 
This  decision  was  a  departure  from  the 
broad  rule  laid  down  In  the  Harvey  Case.  It 
Is  apparent  from  the  statement  of  the  facts 
In  the  case,  as  well  as  from  what  Is  said  In 
distinguishing  It  from  the  Harvey  Case,  that 
the  court  considered  the  place  where  the 
transaction  occurred  out  of  whi"h  the  debt 
arose  an  Important  element  in  determining 
the  place  where  the  debt  was  subject  to  at- 
tachment by  service  on  the  debtor. 

In  McKInney  v.  Mills,  80  Minn.  478,  83  N. 
W.  452,  81  Am.  St  Rep.  278,  a  garnishment 
proceeding  In  wmch  the  plaintiff,  the  defend- 
ant, and  the  garnishee  were  each  domiciled 
in  the  state  of  North  Dakota,  personal  serv- 
ice being  obtained  upon  the  garnishee  while 
temporarily  Ir  thin  state  upon  business,  Jus- 
tice Collins  stated:  "The  doctrine  In  the 
Harvey  Case  is  too  broad.  •  •  ♦  It  is 
the  plain  duty  of  this  court  to  modify  the 
sweeping  assertion  therein  contained;  and 
we  do  80  by  holding  that  when  all  the  par- 
ties to  an  action  brought  In  this  state — the 
plaintiff,  the  defendant  and  the  garnishee — 
are  nonresidents,  none  of  them  being  In  the 


state  except  the  garnishee,  who  is  served 
with  summons  while  he  Is  within  our  bor- 
ders temporarily  upon  business,  the  garnish- 
ment process  must  be  discharged,  whenever 
the  facts  are  brought  to  the  attention  of  the 
court" 

In  Northwestern  Ufe  &  Savings  Co.  t- 
Oippe,  92  Minn.  36,  99  N.  W.  364,  it  was  stat- 
ed that  the  facts  brought  the  case  within  the 
above  decision  In  McKInney  v.  Mills.  While 
this  statement  Is  not  accurate  because  the 
garnishee,  a  VVisconsia  corporation,  was  per- 
manently doing  business  In  the  state  of  Min- 
nesota, and  subject  to  the  service  of  process 
therein,  the  decision  does  not  purport  to  place 
any  other  limitation  on  the  rule  announced 
In  the  Harvey  Case  than  is  placed  thereon 
by  authority  of  McKInney  v.  Mllla 

In  Krafve  v.  Roy  &  Roy,  98  Minn.  141,  107 
N.  W.  966, 116  Am.  St  Rep.  346,  an  action  In 
which  the  plaintUT.  was  a  resident  of  this 
state,  the  defendant  a  Washington  corpora- 
tion doing  business  in  that  state,  and  the  gar- 
nishee, a  foreign  corporation  maintaining  an 
agency  in  the  state  of  Minnesota  for  the 
transaction  of  business  therein,  the  debt 
sought  to  be  reached  in  the  garnishment  pro- 
ceeding arose  out  of  a  transaction  in  the 
state  of  Minnesota  and  was  payable  in  this 
state,  Justice  Brown  stated:  "It  was  held 
In  Harvey  v.  Great  Northern  Ry.  Co.,  50 
Minn.  405  [52  N.  W.  905,  17  L.  R.  A.  84], 
that  for  purposes  of  attachment  a  debt  has 
a  situs  wherever  the  debtor  can  be  found 
Wherever  the  creditor  might  sue  for  Its  re- 
covery, there  It  may  be  attached  as  hla  prop- 
erty. The  place  of  payment  Is  immaterial. 
The  rule  as  there  laid  down,  properly  limited, 
Is  in  accord  with  the  general  trend  of  the 
authorities.  The  only  limitation  permissible 
is  to  the  effect  that  the  rule  does  not  apply 
to  a  debtor  temporarily  within  the  state ;  end 
such  was  the  only  quallflcatlon  or  modifica- 
tion that  was  Intended  to  be  suggested  In 
McKInney  v.  Mills." 

The  rule  first  announced  In  this  state  In 
the  Harvey  Case  Is  adhered  to  In  the  subse- 
quent decisions  of  this  court  with  certain 
limitations.  Expressly  a  limitation  is  placed 
thereon  to  the  effect  that  it  does  not  apply 
in  a  case  where  the  debtor  is  temporarily 
within  the  state.  And  to  reconcile  the  Swed- 
ish-American Bank  Case  it  would  be  neces- 
sary also  to  hold  it  not  applicable  to  a  case 
where  the  transaction  out  of  which  tbie  debt 
arose  took  place  In  a  state  other  than  that 
In  which  the  garnishment  is  Issued. 

This  principle,  that  the  debt  may  be  at- 
tached where  the  debtor  is  found.  Is  sus- 
tained by  ample  authority  outside  of  our 
state.  Our  remedy  by  attachment  and  gar- 
nishment has  its  origin  in  the  ancient  custom 
of  foreign  attachment  in  London.  Under 
this  custom,  as  the  remedy  of  garnishment 
was  administered,  a  debt  was  regarded  as 
situate  where  the  debtor  was.  Andrews  v. 
Cl'erke,  Carth.   25.     The  number  of  courts 
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following  the  resulting  rule  in  suits  against 
nonresidents  lias  Increased  since  the  early 
case  in  this  state.  In  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Strum,  174  U.  S.  710,  17  Sup.  Ct 
797,  43  L.  Ed.  1144,  the  United  States  Su- 
preme Court  adopted  the  rule.  In  the  opin- 
ion by  Justice  KcKenna  it  is  stated:  "The 
essential  service  of  foreign  attachment  laws 
is  to  reach  and  arrest  the  payment  of  what 
is  due  and  might  be  paid  to  a  nonresident  to 
the  defeat  of  bis  creditors.  To  do  it  you 
must  go  to  the  domicile  of  his  debtor,  and 
can  only  do  it  under  the  laws  and  procedure 
in  force  there.  This  is  a  legal  necessity,  and 
considerations  of  situs  are  somewhat  artifi- 
cial. If  not  artificial,  whatever  of  substance 
there  is  must  be  with  the  debtor.  He,  end  he 
only,  has  something  In  bis  hands.  That 
something  Is  the  res,  and  gives  character  to 
the  action  as  one  in  the  nature  of  a  pro- 
ceeding lu  rem."  Louisville  &  NaBtaTlUe  R. 
Co.  V.  Deer,  200  U.  S.  176,  28  Sup.  Ct  207, 
50  L.  Ed.  426;  Baltimore  &  Ohio  Ry.  Co. 
V.  Allen,  58  W.  Va.  388,  K  S.  E.  465,  3  L. 
R.  A.  (N.  8.)  608,  112  Am.  St  Rep.  975,  and 
cases  cited  in  7  Current  Law,  1868,  note  48 ; 
Goodwin  V.  Claytor  (1904)  137  N.  C.  224,  49 
S.  E.  173,  67  L.  R.  A.  209,  note,  107  Am.  St 
Rep.  479;    20  Cyc.  1036. 

The  facts  In  the  present  case  bring  it  with- 
in the  rule  announced  in  the  Harvey  Case, 
and  without  both  the  limitations  made  there- 
on by  decisions,  referred  to,  of  this  court 
It  is  not,  therefore,  necessary  to  discuss  the 
soundness  of  the  suggested  limitation  in  the 
Swedish-American  Baulc  Case,  or  the  ques- 
tion of  whether  such  limitation  is  of  force  in 
view  of  the  language-of  the  decision  in  Kraf- 
ve  V.  Roy  &  Roy.  In  the  present  case  the 
debtors  are  within  the  state  of  Minnesota, 
permanently  doing  business  here,  and  subject 
to  garnishment  in  proper  cases  to  the  same 
extent  as  residents  of  this  state.  The  trans- 
actions out  of  which  the  attached  debt  arose 
did  not  take  place  in  another  state.  The 
traffic  balances  making  up  the  aggregate  debt 
arose  in  many  dUferent  transactions  taking 
place  in  different  states,  some  in  Minnesota. 
While  perhaps  not  necessary  for  the  deter- 
mination of  the  question  here  involved,  many 
reasons  are  suggested  by  the  facts  in  this 
case  why  the  defendants  should  be  required 
to  meet  here  the  issues  Involved  in  this  suit 
The  shipment  out  of  which  the  plaintiff's 
claim  arises  terminated  In  this  state,  where 
the  plaintiff  resides.  The  shipment  was 
made  over  the  lines  of  three  railway  com- 
panies. These  companies  are  Joined  as  de- 
fendants. One  of  them  la  subject  to  service 
in  this  state,  and  has  been  served  personally. 
Jurisdiction  Is  sought  to  be  acquired  over  the 
remaining  two  defendants,  to  the  extent  of 
their  property  in  this  state,  by  e  garnishment 
of  funds  due  them,  and  service  by  publica- 
tion.    Under  the  conditions   here  existing. 


the  debts  owing  by  the  garnishees  to  the  non- 
resident defendants  are  subject  to  garnish- 
ment 

2.  Subjecting  this  fund,  a  traffic  balance 
arising  from  Interstate  business,  to  the  pay- 
ment of  an  Indebtedness  of  the  defendants, 
will  not  Interfere  with  interstate  commerce. 
In  Connery  v.  Railroad  Co.,  92  Minn.  20,  99 
N.  W.  366,  64  L.  R.  A.  624,  104  Am.  St  Rep. 
659,  it  was  held  that  a  railroad  car  of  a 
foreign  company,  sent  into  this  state  with 
freight  to  be  delivered  here,  and  then  reload- 
ed, end  in  the  customary  and  usual  course 
of  business  forwarded  to  the  state  from 
which  it  came,  is  not  liable  to  attachment 
issued  in  an  action  In  our  courts,  and  this 
because  such  attachment  would  interfere 
with  public  traffic  and  interstate  commerce. 
The  above  case,  however,  is  not  an  authority 
in  favor  of  appellants  upon  the  question 
here  involved.  In  that  case  the  court  had 
under  consideration  a  car,  an  instrumental- 
ity actually  in  use  in  carrying  on  commerce. 
The  fund  here  involved  Is  a  result  of  inter- 
state commerce,  but  not  an  instrumentality 
or  means  for  carrying  it  on.  This  exact 
question  has  been  passed  upon  adversely  to 
appellants'  contention  in  Davis  v.  Railway 
Company,  217  U.  S.  157,  30  Sup.  Ct  463,  M 
L.  Ed.  708,  27  L.  R.  A.  (N.  S.)  823,  and 
Cavanaugb  Bros.  v.  Railway  Co.,  75  N.  H. 
243.  72  Atl.  694. 

Affirmed. 


McFADDBN  t.  FOLLRATH. 
(Supreme  Court  of  Minnesota.    March  3, 1911.) 

(Byttaiut  5y  the  Court.) 

1.  Pbincipai,  Ann  Aobnt  ({  109*)— Scope  of 
Agent's  Aothoritt. 

/.Authority  of  an  agent  to  collect  bills  and 
receipt  therefor  carries  no  Implication  of  au- 
thority to  indorse  negotiable  paper./ 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  i  322;   Dec.  Dig.  {  109.*] 

2.  Payment  (I  21*)— By  Check. 

/  When  a  debtor  has  given  bis  check  for  the 
amount  of  his  indebtedness,  in  the  absence  of 
a  contrary  agreement,  such  check  is  Riven  and 
received  as  a  conditional,  not  an  absolute,  pay- 
ment of  the  debt/ 

[E!d.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  86;    Dec.  Dig.  $  21.*] 

3.  Banks  and  Banking  (§  140*)— Payment 
OF  Checks  —  Unauthobized  Indorsement 
OP  Payee. 

/  A  bonk,  paying  a  check  upon  the  unau- 
thorized indorsement  of  the  payee  and  charging 
the  amount  thereof  to  the  drawer's  account,  be- 
comes liable  to  the  payee  for  the  amount  of 
such  check,  unless  the  conduct  of  the  payee  ex- 
cuses such  payment,,  or  prevents  him  from  as- 
serting such  liabilitjv 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  %  383;   Dec  Dig.  {  140.*] 

4.  Payment  (|  22*)— By  Check. 

/  Under  such  circumstances,  a  check  given 
by  the  debtor  to  pay  an  account,  and  wrong- 
fully indorsed  by  the  agent  authoriised  to  receive 
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it,  discharges  the  liability  on  die  original  ac- 
county 

(Ed.  Note.— For  other  cases,  gee  Payment, 
Cent  Dig.  H  87,  88;   Dec.  Dig.  I  22.*] 

5.  Batment  (I  22*)— By  Check. 

^To  pay  an  existing  indebtedness  the  de- 
fendant gave  his  check,  payable  to  plaintiff's 
order,  to  an  agent  of  plaintiff  authorized  to  re- 
ceive the  same.  The  agent,  having  no  authority 
so  to  do,  indorsed  the  plaintiff's  name  by  him- 
self as  agent,  and  cashed  the  check  at  the  bank 
on  irhioh  it  was  drawn.  The  hank  charged  the 
defendant's  account  with  the  amount  of  the 
check,  and  returned  the  check  to  defendant, 
stamped  "Paid."  Held,  such  facts  are  a  de- 
fense to  an  action  by  the  plaintiff  against  the 
defendant  on  the  accouiU  to  pay  which  the 
check  was  given./  !•>--».-    .-■^^ 

[Ed.  Note.— For  other  'casts,  see  Payment, 
Cent.  Dig.  SS  87,  88;   Dec  Dig.  S  22.»] 

Appeal  from  District  Court,  Sibley  Coun- 
ty; P.  W.  Morrison,  Judge. 

Action  by  M.  J.  McFadden  against  Frank 
Follrath.  Judgment  for  defendant,  and  plain- 
tiff appeals  from  au  order  denying  a  new 
trial.    Affirmed. 

Joseph  T.  Averj^  for  appellant.  W.  F. 
Odell,  for  respondent 

SIMPSON,  J.  The  plaintiff  is  engaged  in 
a  wholesale  business,  and  the  defendant  is  a 
retail  merchant  at  Arlington.  The  defend- 
ant had  bought  goods  from  the  plaintiff,  and 
paid  therefor,  for  several  years.  These  pay- 
ments bad  been  made  from  time  to  time  to 
traveiiug  salesmen  of  plaintiff,  who  present- 
ed statements  of  account  to  defendant.  Pay- 
ment was  usually  made  by  checks  payable  to 
plaintiff's  order,  and  delivered  to  such  agents. 
These  checks  were,  by  the  agents,  sent  In  to 
plaintiff,  by  plaintiff  Indorsed,  and  through 
the  usual  channels  were  paid  and  returned  to 
defendant  On  the  8th  of  February  defend- 
ant was  Indebted  to  plaintiff  for  goods  sold 
In  the  sum  of  $77.03.  Plaintiff  then  had 
in  his  employ  as  a  traveling  salesman  one 
Henry  J.  Good.  Good  was. instructed  to  call 
on  the  defendant  and  collect  this  bill.  He 
was  authorized  to  receive  payment  in  cash  or 
by  clieck.  Upon  presentation  of  the  account, 
defendant  made  and  delivered  to  Good  his 
check,  drawn  on  the  First  State  Bank  of  Ar- 
lington, dated  February  15th,  payable  to 
plaintiff's  order,  for  the  amount  of  the  bill, 
and  received  from  Good  a  receipt  acknowl- 
edging payment.  Good  Indorsed  the  check, 
"McFadden  Candy  Company,  by  Henry  J. 
Good,  Agent,"  presented  It  to  the  First  State 
Bank  of  Arlington,  and  received  from  the 
bank.  In  money,  the  amount  of  the  check. 
The  bank  charged  defendant's  account  with 
the  amount,  and  returned  the  check  to  de- 
fendant in  the  regular  course  of  business, 
stamped,  "Paid  Feb.  8."  Good  did  not  ac- 
count to  plaintiff  for  the  proceeds  of  the 
clieck.  He  was  not  authorized  to  indorse  for 
plaintiff  and  receive  money  on  checks  pay- 
able to  plaintiff.  Plaintiff  brings  this  action 
against  the  defendant  for  goods  sold,  and 


seeks  to  recover  the  same  balance  for  which 
the  check  was  given  by  defendant  to  pltfln- 
tilTs  agent  The  defendant  pleads  payment, 
and  relies  on  the  facts  above  stated  to  es- 
tablish his  defense.  The  trial  court  deter- 
mined the  issue  In  favor  of  the  defendant, 
and  plaintiff  appeals  from  an  order  denying 
a  new  trial. 

When  a  debtor  has  given  his  check  for  the 
amount  of  his  Indebtedness,  in  the  absence  of 
a  contrary  agreement,  such  check  is  given 
and  received  as  a  conditional,  not  an  abso- 
lute, payment  of  the  debt  In  case  the  check 
is  not  honored  upon  presentation,  the  orig- 
inal indebtedness  for  which  it  was  given  Is 
not  discharged,  and  the  creditor  may  recover 
on  such  indebtedness,  and  need  not  rely  on 
the  liability  on  the  check.  22  Am.  &  Eng. 
Enc.  of  Law,  508;  Good  t.  Singleton,  30 
Minn.  340,  40  N.  W.  359;  First  Nat  Bank  v. 
McConnell,  103  Minn.  340,  114  N.  W.  1129, 
14  L.  R.  A.  (N.  S.)  616,  123  Am.  St  Rep.  336. 
Giving  a  receipt  acknowledging  payment'  of 
the  debt  at  the  time  the  check  Is  delivered 
does  not  evidence  an  agreement  to  accept 
the  check  as  absolute  payment.  Weddigen  v. 
Boston  Elastic  Fabric  Co.,  100  Mass.  422; 
Bradford  v.-  Fox,  38  N.  Y.  289.  Payment  by 
check  becomes  absolute  payment  of  the  debt 
wheii  the  check  is  paid  upon  presentation. 
Upon  such  payment  of  the  check,  the  debt  Is 
deemed  to  have  been  discharged  from  the 
time  the  check  was  given.  Downey  v.  Hicks, 
14  How.  240,  14  L.  EO.  404;  Strong  t.  Build- 
ing &  Loan  Ass'n,  189  Pa.  406,  42  Aa  46. 
While  payment  by  check  usually  becomes  ab- 
solute payment  of  the  debt  through  payment 
of  the  check,  it  may  become  so  by  the  certi- 
fication of  the  check  by  the  bank  for  the 
payee,  or  through  the  laches  of  the  payee  In 
not  presenting  the  check  to  the  bank.  30 
Cyc  1209;  Brown  v.  Schlntz,  202  111.  509,  67 
N.  E.  172;  Taylor  v.  Wilson,  11  Mete.  (Mass.) 
44,  45  Am.  Dec.  180.  In  Taylor  v.  WUson, 
supra,  It  is  stated:  "A  check  Is  merely  evi- 
dence of  a  debt  due  from  the  drawer. 
Whether  it  shall  operate  as  payment,  or  not, 
depends  on  two  facts:  First,  that  the  draw- 
er  has  funds  to  his  credit  in  the  bank  upon 
which  it  Is  drawn;  and,  second,  that  the 
bank  is  solvent,  or,  in  other  words,  pajrs  its 
bills  and  the  checks  duly  drawn  upon  it,  on 
demand."  In  case  a  check  given  to  pay  a 
debt  is  lost,  and  has  not  been  presented  for 
payment  to  the  bank  on  which  it  is  drawn, 
an  action  may  be  maintained  by  the  payee 
against  the  drawer  on  the  checlc  Section 
4717,  Rev.  Laws  1905;  First  Nat  Bank  v. 
McConnell,  103  Minn.  340,  114  N.  W.  1129, 
14  I*  R.  A.  (N.  S.)  616,  123  Am.  St  Rep.  336. 
Authority  given  an  agent  to  collect  ac- 
counts does  not,  by  implication,  give  such 
agent  authority  to  Indorse  and  present  for 
payment  checks  received  by  him  payable  to 
bis  prhicipal's  order.  In  this  case.  Good  had 
no  authority,  express  or  implied,  to  Indorse 
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plalntUTs  name  and  cash  the  check  he  recelT- 
ed  from  the  defendant  The  bank  on  which 
the  check  was  drawn  was  bound  to  i>ay  it  to 
the  payee  therein  named  or  bis  order.  When 
the  check  was  presented,  therefore,  Indorsed 
•'by  Henry  J.  Good,  Agent,"  the  bank  was 
bound  to  determine,  at  its  peril,  that  he  had 
authority,  as  agent,  to  make  such  indorse- 
ment and  receive  payment  on  the  check.  Er- 
mentront  t.  Glrard  F.  &  M.  Ins.  Co.,  68 
Minn.  305,  65  N.  W.  635,  SO  L.  R.  A.  846,  56 
Am.  St.  Rep.  481.  Under  the  facts  appearing 
In  this  case,  the  bank,  without  authority,  ac- 
cepted and  paid  to  Good  the  check  given  by 
defendant  When  it  so  paid  such  check,  and 
charged  the  sum  so  paid  to  the  account  of 
the  defendant  such  charge  being  acquiesced 
in  by  the  defendant,  a  right  of  action  against 
the  bank  accrued  in  favor  of  the  plaintiff,  in 
the  absence  of  any  act  or  omission  on  his  part 
which  would  excuse  such  payment  by  the 
bank,  or  derive  him  of  such  right  of  action. 
Deering  v.  Kelso,  74  Minn.  41,  76  N.  W.  792, 
73  Am.  St  Rep.  324;  Dispatch  Printing  Co. 
V.  Bank,  109  Minn.  440,  124  N.  W.  236;  Col- 
umbia Mill  Co.  v.  National  Bank  of  Com- 
merce, 52  Minn.  224,  53  N.  W.  1061./ 

The  reason  for  this  rule  is  appftrent  in  Ju- 
risdictions in  which  the  payee  may  sue  the 
bank  upon  its  refusal,  on  presentment,  to 
pay  a  check  drawn  on  it  by  one  having  funds 
In  the  bank  available  for  payment  The 
payee,  once  having  the  right  to  present  the 
check  and  collect  the  amWnt  from  the  bank, 
does  not  lose  his  right  of  action  by  the 
bank's  unauthorized  payment  of  the  check. 
In  some  cases  where  It  is  held  that,  on  the 
refusal  of  the  bank  to  pay  the  check,  there 
is  no  such  privity  between  the  payee  and  tlie 
bank  as  would  give  the  payee  a  right  to  sue 
the  bank  upon  the  check,  such  privity  is 
deemed  established  by  payment  on  an  unau- 
thorized indorsement  and  by  charging  the 
amount  to  the  account  of  the  drawer;  the 
reason  assigned  being  that  the  bank,  by 
charging  the  check  to  the  account  of  the 
drawer,  thereby  accepts  the  check,  or  under- 
takes to  apply  to  the  payment  of  the  check 
the  funds  so  withdrawn  from  the  account  of 
the  drawer.  Seventh  Nat  Bank  v.  Cook,  73 
Pa.  483,  13  Am.  Rep.  751;  Saylor  T.  Bushong, 
100  Fa.  23,  45  Am.  R^.  353.  In  this  state 
the  right  of  a  payee  to  maintain  suit  against 
the  bank  on  Its  wrongful  refusal  to  pay  a 
check,  when  presented,  does  not  seem  to 
have  been  determined.  Northern  Trust  Co. 
v.  Rogers,  60  Minn.  208,  62  N.  W.  273,  51 
Am.  St  Rep.  520;  Yarley  y.  Sims,  100  Minn. 
381,  111  N.  W.  2C0,  8  L.  R.  A.  (N.  S.)  828,  117 
Am.  St  Rep.  694;  First  Nat  Bank  y.  Mc- 
Connell,  103  Minn.  840,  114  N.  W.  1128, 14  L. 
R.  A.  (N.  S.)  616. 123  Am.  St  Rep.  336.  But, 
whatever  the  exact  reason  to  be  assigned 
therefor,  it  is  the  settled  rule  in  this  state 
tliat  under  the  circumstances  of  this  case,  an 
nnauthorized  payment  and  subsequent  charge 
to  the  account  of  the  drawer  is  a  sufficient 
basis  for  a  liability  of  the  hank  to  the  payees 


Under  these  same  circumstances,  the  lia- 
billty  of  the  drawer  of  the  check  upon  the 
original  account,  to  pay  which  the  check  is 
drawn,  should  be  held  discharged,  having 
regard  to  the  general  rules  of  law  governing 
the  correlated  duties  and  rights  of  the  par- 
ties and  to  commercial  usage  and  custom. 
The  defendant  gave  his  check  to  pay  his  ac- 
count owing  plaintiff.  He  delivered  the 
check  to  the  agent  to  whom  the  plaintiff 
had  requested  him  to  make  delivery.  When 
the  check  was  given,  and  thereafter,  the 
defendant  had  money  to  meet  it  on  deposit 
In  a  solvent  bank.  In  the  usual  course  of 
business,  he  would  not  be  called  upon  to  do 
any  other  act  for  the  benefit  or  protection  of 
the  payee,  and  the  check  would  serve  to  pay 
the  account  It  does  not  seem  that  the  de- 
fendant, in  allowing  his  account  to  be  charg- 
ed with  the  amount  of  the  check  given  the 
authorized  agent  of  plaintiff,  violated  any 
commercial  usage  or  legal  duty.  It  would 
be  a  novel  burden  if  the^drawer  of  a  check, 
given  in  the  usual  course  of  business,  to  the 
authorized  agent  of  the  payee,  upon  such 
check  being  Indorsed  by  such  agent,  were 
charged  with  the  duty  of  determining  that 
the  indorsement  on  the  check  was  authoriz- 
ed. To  establish  such  a  rule  would  make 
payment  by  check  a  matter  of  uucertainty 
and  some  risk.  Under  the  usual  method  of 
transacting  business,  the  drawer  of  a  check 
has  no  means  of  determining,  when  the 
check  is  returned  to  him,  stamped  "Paid," 
whether  the  indorsement  of  the  payee  there- 
on was  authorized  or  not  Whether  a  chedc 
is  delivered  to  an  agent  or  sent  by  mall,  it 
usually  comes  Into  the  hands  of  employes 
of  the  payee,  who  are  not  given  the  right 
but  are  given  the  opportunity,  by  the  payee, 
to  indorse  the  check  and  receive  the  money, 
provided  the  bank  neglects  its  duty  to  see 
that  payment  is  made  to  the  payee  or  his  or- 
der. If  the  check  is  improperly  paid,  be- 
cause of  the  dishonesty  of  the  agent  that 
the  payee  intrusts  with  the  check,  and  the 
negligence  of  the  bank,  there  would  seem 
to  be  no  sufficient  reason  for  placing  the  re- 
sponsibility therefor  on  the  drawer  of  the 
check.  The  drawer  of  the  check  parted  with 
control  over  it  in  the  usual  course  of  busi- 
ness, and  in  this  case  in  the  exact  manner 
the  payee  requested.  If  either  the  drawer 
or  j)ayee  must  suffer  because  of  the  dishon- 
esty of  the  agent,  the  one  who  designated 
him  to  receive  the  check  and  Intrusted  him 
with  it  should  suffer,  rather  than  the  drawer, 
who  had  no  voice  in  the  selection  of  such 
agent,  and  who  is  In  no  way  responsible  for 
his  acts. 

It  Is  urged  that  under  the  facta  herein  the 
defendant  If  he  is  obliged  to  pay  this  ac- 
count, can  recover  from  the  bank  the  amount 
of  the  check  cashed  without  authority  and 
charged  by  the  bank  to  defendant's  account 
'  But  the  liability  of  the  defendant  on  the 
I  account  must  be  determined  by  a  constant 
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rule.  In  this  case  tbe  only  gneetlon  Involved 
may  perhaps  be  whether  the  payee  or  tbe 
drawer  shall  proceed  against  the  bank.  If, 
however,  the  bank  paying  a  check  under 
circumstances  such  as  here  exist,  and  charg- 
ing it  to  the  account  of  the  drawer,  should 
thereafter  become  insolvent,  either  the  draw- 
er or  payee  of  the  chedc  would  suffer  loss. 
Sach  loss  should  fall  on  the  party  more  dl^ 
Tectly  responsible  for  and  having  control  of 
the  agent  whose  dishonest  use  of  the  check 
made  the  loss  possible. 

This  exact  question  does  not  seem  to  have 
been  often  decided  in  reported  cases.  In 
Sage  V.  Burton,  84  Hun,  267,  32  N.  T.  Supp. 
1122,  the  question  here  Involved  was  decid- 
ed, and  the  rule  stated:  "While  a  check  of 
the  debtor  does  not,  until  paid,  ordinarily 
amount  to  payment  of  the  debt,  it  does,  aft- 
er payment  of  the  check,  extlngnlsb  the 
debtor's  liability.  If  the  same  is  paid  to  the 
creditor,  or  to  the  agent  of  the  creditor  au- 
thorized to  receive  the  check  of  the  debtor, 
for  tbe  reason  that,  after  be  has  parted 
with  the  check  to  the  creditor,  or  his  agent, 
be  has  no  further  duty  in  tbe  matter,  except 
to  see  that  funds  are  in  tbe  bank  on  which 
It  Is  drawn  for  its  payment."  Again,  in 
Bnrstein  v.  Sullivan,  134  App.  Div.  023,  lie 
N.  Y.  Supp.  317,  in  a  similar  case,  it  was 
said:  "But  where  a  debtor  delivers  bis 
check  to  the  creditor,  or  his  agent  duly  au- 
thorized to  receive  It,  and  has  funds  in  the 
bank  to  meet  the  check,  the  transaction  as 
between  the  debtor  and  the  creditor  should 
be  treated  as  a  payment  precisely  as  though 
cash  bad  been  paid,  even  though  the  agent 
forges  an  indorsement  and  steals  tbe  mon- 
ey." Thomson  v.  Bank,  82  N.  Y.  1,  and  Kan- 
sas City,  M.  &  B.  Ry.  Co.  V.  ivy  Leaf  Coal 
Co.,  97  Ala.  706,  12  Sonth.  395,  are  cases 
Tvhere  suit  was  brought  by  the  creditor  up- 
on tbe  original  debt  after  a  check  had  been 
given  in  payment  thereof  and  the  same  had 
been  cashed  upon  an  unauthorized  indorse- 
ment of  the  payee;  but,  because  of  the 
grounds  assigned  In  those  cases  for  the  de- 
cisions reached,  neither  is  an  authority  un- 
der the  conditions  here  existing. 

Tbe  order  appealed  from  Is  aflBrmed. 


STATE  V.  CHICAGO,  M.  ft  ST.  P.  KT.  CO. 

(Supreme   Court  of  Minnesota.     March   10,' 
1911.) 

fByUalut  by  the  Court.) 
X.  Municipal  Corpobatiors  (S  590*)— Obdi- 

HANCES— VAUDITY. 

The  validity  of  a  provision  in  a  city  ordi- 
nance, expressly  authoriised  by  the  Legislature, 
does  Dot  depend  upon  the  ezpedieocy  or  public 
pollcv  of  its  enactment,  but  upon  its  being 
within  the '  legislative  power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1309;  Dec.  Dig.  { 
BflO.*] 


2.  Municipal  Corpobations  (J  600*)- Obdi- 
NANCES— Validity— Police  Poweb. 

The  emission  of  dense  smoke  by  yard  and 
switch  engines  bein?  caused  by  the  use  of  soft 
coal  therein,  a  prohibition  of  such  use  within 
a_  populous  city  is  substantially  related  to  and 
directly  tends  to  the  prevention  of  a  nuisance, 
tbe  emission  of  dense  smoke,  and  is  an  exercise 
of  the  police  power  of  the  state  within  consti- 
tutional limits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1339;  Dec.  Dig.  g 
606.*] 

3.  Constitutional  Law  (5  208*)— Unifobm- 
ITY  OF  Laws— Class  Legislation. 

Where  there  is  a  substantial  difference  in 
the  condition  or  situation  of  individuals  or  ob- 
jects with  reference  to  the  subject  embraced  in 
a  law,  an  appropriate  limitation,  based  on  such 
difference,  in  the  application  of  the  law  does 
not  make  such  legislation  partial. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §g  649-077;  Dec.  Dig.  g 
208.*] 

4.  Constitutionai,  Law  (g  208*)— Unifobm- 
ITY  of  Laws— Class  Legislation. 

The  fact  that  a  prohibition  of  tbe  use  of 
soft  coal  in  locomotives  does  not  apply  to  sta- 
tionary engines  docs  not  make  such  prohibition 
partial  legislation;  there  being  obvious  differ- 
ences between  the  two  classes  of  engines  in  re- 
spect to  the  tendency  that  burning  soft  coal 
has  to  cause  a  smoke  nuisance,  and  other  ap- 
propriate legislation  having  been  enacted  by  the 
city  to  prevent  the  emission  of  dense  smoke  by 
stationary  plants. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  g  208.*] 

(Additional  SyllaJnu  hv  Editorial  Staff.) 

5.  Nuisance  (g  60*)  —  Conditions  Detri- 
mental to  Cohfobt  and  Healxh  of  Com- 
munity. 

While  the  I>egislature  cannot  prevent  a 
lawful  use  of  property  by  declaring  a  certain 
use  to  be  a  nuisance,  which  is  not  in  fact  a 
nuisance,  and  prohibiting  such  use,  yet  acts  or 
conditions  which  are  detrimental  to  the  comfort 
and  health  of  the  community  may  be  effectively 
declared  nuisances  by  the  Legislature,  though 
not  so  determined  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  g  137 ;    Dec.  Dig.  g  60,*] 

6.  Nuisance  (g  62*)— Densk  Smoke. 

Dense  smoke  is  not  a  nuisance  per  se, 
but  only  becomes  such  when  it  permeates  the 
air  surrounding  people,  and  invades  their  resi- 
dences and  places  of  occupation. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  gg  153-157;   Dec  Dig.  g  62.*] 

7.  Words  and  Phrases— "Smokeless  Coal." 

"Smokeless  coal"  is  a  trade  or  commercial 
term  applied  to  a  grade  of  soft  coal  in  which 
the  volatile  matter  runs  from  16  to  21  pisr  cent 

Appeal  from  Municipal  Court  of  Minneap- 
olis;  W.  C.  Leary,  Judge. 

The  Chicago,  Milwaukee  &  St  Paul  Rail- 
way Company  was  convicted  of  violating  an 
ordinance  of  the  City  of  Minneapolis,  and  It 
appeals.    Affirmed. 

F.  W.  Root  (M.  L.  Countryman,  of  coun- 
sel), for  appellant  Daniel  Fish  and  John  A. 
Dabl,  for  respondent 

SIMPSON,  J.  In  the  municipal  court  of 
the  city  of  Minneapolis  the  defendant  was 
adjudged  guilty  of  violating  an  ordinance 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Swiss  *  Rep'r  Indexes 
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prohtbltlng  the  use  of  soft  coal,  except  Bmoke- 
lesB  coal,  in  certain  engines  within  said  city, 
and  a  fine  of  $25  was  Imposed.  The  defend- 
ant appeals  from  the  said  Judgment. 

It  was  shown  and  conceded  upon  the  trial 
that  the  specified  switch  engine  of  the  de- 
fendant company  was,  on  the  day  charged, 
engaged  in  switching  in  defendant's  yards 
in  the  city  of  Minneapolis,  and  that  the  of- 
ficers and  servants  of  defendant  having 
charge  and  control  of  such  engine  were^  at 
the  time,  using  soft  coal  therein,  which  was 
not  smokeless  cool,  and  that  the  engine  was 
then  emitting  dense  black  smoke. 

By  a  demurrer  interposed  to  the  complaint, 
and  overruled,  the  defendant  questioned,  and 
now  questions,  by  various  assignments  of  er- 
ror on  this  appeal,  the  validity  of  the  ordi- 
nance, and  urges  in  support  of  its  position 
fonr  o^jjections  to  said  ordinance:  First, 
that  the  city  did  not  have  authority  to  de- 
clare the  use  of  soft  coal  in  the  specified  en- 
gines a  nuisance,  nor  to- prohibit  such  use  as 
constituting  a  nuisance;  second,  that,  if  the 
city  had  power  to  regulate  the  use  of  soft 
coal,  it  did  not  liave  power  to  prohibit  its 
use;  third,  ttiat  the  ordinance  is  partial  in 
its  application  and  is  class  legislation; 
fonrth,  that  the  ordinance  is  unreasonable, 
and  would  deprive  the  defendant  of  its  prop- 
erty without  due  process  of  law,  because  (a) 
the  ordinance  went  into  effect  27  days  after 
its  publication,  and  not  sufficient  time  was 
given  the  defendant  company  to  comply  with 
its  terms  and  continue  carrying  on  its  busi- 
ness of  transportation;  (b)  the  supply  of 
hard  coal  is  limited. 

A  consideration  of  the  qneetlons  so  raised 
involves  not  only  the  terms  of  the  ordinance 
the  defendant  was  charged  with  violating, 
but  as  well  the  legislative  or  charter  power 
under  which  It  was  passed,  and  the  general 
plan  and  scope  of  all  the  ordinances  passed 
in  the  exercise  of  these  powers.  These  dif- 
ferent provisions,  so  far  as  here  material, 
are  before  the  court  on  this  appeal;  the 
charter  of  the  city  of  Minneapolis  being  a 
public  act,  and  the  municipal  court,  from 
which  this  appeal  is  taken,  having  Judicial 
notice  of  all  ordinances  of  the  city  of  Minne- 
apolis. 

The  charter  of  the  city  of  Minneapolis 
gives  the  city  council  general  power  and  au- 
thority to  pass  ordinances  for  the  govern- 
ment and  good  order  of  the  city,  and  to  en- 
force the  same,  and  for  these  purposes  it  is 
given,  among  many  other  express  powers, 
power:  "Seventh.  To  regulate  the  movement 
and  speed  of  railroad  locomotives  and  cars; 

♦  •  •  to  regulate  and  prohibit  the  unnec- 
essary   discharging    of    steam     therefrom ; 

•  •  •  and  may  direct  what  kind  of  coal 
any  yard  or  switch  engine  shall  use  while 
being  run  or  operated  for  any  yard  or  upon 
any  railroad  within  the  limits  of  said  dty. 
Thirty-second.  To  do  any  and  all  acts  and 
make  all  regulations  which  may  be  necessary 
and  expedient  for  the  preservation  of  health. 


Forty-seventh.  *  •  •  It  shall  have  aa- 
thority  to  prohibit  and  prevent  the  erection 
or  maintenance  of  any  Insecure  or  unsafe 
buildings,  stacks,  walls  or  chimneys  and  the 
emission  of  dense  smoke  in  said  city,  and  to 
declare  them  to  be  nuisances  and  to  provide 
for  their  abatement." 

In  the  exercise  of  its  charter  powers,  the 
city  council  at  different  times  passed  prdi- 
nances,  now  In  force:  Declaring  the  emis- 
sion of  dense  smoke  in  the  city  a  nuisance, 
prohibiting  it,  and  providing  a  penalty  there- 
for; prescribing  the  method  of  construction 
of  chimneys  and  flues  in  buildings;  requir- 
ing the  submission  to  and  approval  by  the 
smoke  inspector  of  plans  of  furnaces  and 
boUers  in  stationary  heating  and  power 
plants  in  buildings  to  be  constructed ;  creat- 
ing the  position  of  smoke  inspector,  and  pro- 
viding for  the  appointment  of  such  officer; 
and  in  November,  1909,  the  ordinance  which 
the  defendant  was  charged  with  violating. 
The  material  part  of  this  ordinance  is  as 
follows: 

"Section  1.  The  use  of  soft  coal  in  traction 
engines,  switching  engines  and  locomotive 
engines  in  the  city  of  Minneapolis  is  hereby 
declared  to  be  a  nuisance  and  such  use  of 
soft  coal,  other  than  smokeless  coal.  In  the 
city  of  Minneapolis  is  hereby  prohibited;  and 
no  person,  company  or  corporation  shall 
hereafter  nse  or  permit  or  cause  to  be  used 
any  soft  coal,  other  than  smokeless  coal,  in 
any  traction  engine,  switching  engine  or  loco- 
motive engine  in  the  city  of  Minneapolis, 
Minnesota." 

It  la  apparent  that  this  ordinance,  and  the 
others  referred  to,  are  the  outcome  of  a 
general  plan  on  the  part  of  the  city  of  Min- 
neapolis to  abate  the  smoke  nuisance,  as  au- 
thorized by  the  Legislature.  The  Legislature, 
having  authorized  the  dty  council  to  declare 
the  emission  of  dense  smoke  a  nuisance,  and 
to  provide  for  Its  abatement,  gave  the  council 
specific  authority  to  direct,  as  one  means  to 
that  end,  the  kind  of  coal  that  may  be  used 
in  switch  engines.  Was  this  authorizatioQ, 
and  an  ordinance  passed  thereunder.  If  with- 
in the  limits  of  the  authority,  a  valid  exer- 
cise of  legislative  power? 

It  is  elementary  that  the  Legislature  can- 
not prevent  a  lawful  use  of  property  by  de- 
claring a  certain  use  to  be  a  nuisance  which 
is  not  in  fact  a  nuisance,  and  prohibiting 
such  use.  Lake  View  v.  Rose  HIU  Cemetery 
Co.,  70  111.  191,  22  Am.  Rep.  71 ;  Hutton  v. 
City  of  Camden,  39  N.  J.  Law,  122,  23  Am. 
Rep.  203 ;  People  v.  Rosenberg,  138  N.  T.  410, 
34  N.  B.  285.  On  the  other  hand,  it  is  equally 
clear  that  acts  or  conditions  which  are  detri- 
mental to  the  comfort  and  health  of  the  com- 
munity may  be  effectively  declared  nuisanc- 
es by  the  Legislature,  and  in  the  exercise  of 
that  power  specified  acts  or  conditions  may 
be  declared  a  nuisance,  although  not  so  de- 
termined at  common  law.  And  the  fact  that 
the  use  or  value  of  property  as  existing  un- 
der the  common  law  is  thereby  Injuriously 
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affected  does  not  necessarily  bring  sach  legis- 
lative action  within  any  conatitutlonal  pro- 
hibition. St  Paul  y.  GllflUan,  36  Minn.  288, 
31  N.  W.  40;  Conunonwealtb  v.  Parks,  155 
Mass.  631,  30  N.  B.  174;  Lawton  t.  Steele, 
11»  N.  X.  228.  23  N.  B.  87a  7  L.  R.  A.  134, 
16  Am.  St  Rep.  813;  State  t.  Tower,  185 
Mo.  79,  84  S.  W.  10,  68  L.  R.  A.  402.  Wheth- 
er the  designation  of  a  particular  subject 
as  a  nuisance  Is  within  the  legislative  pow- 
er is  a  question  for  Judicial  determination. 
State  V.  Qerhardt  145  Ind.  439,  44  N.  E. 
469,  83  L.  R.  A  313;  Lake  View  v.  Rose 
HUl  Cemetery  Co..  70  111.  101,  22  Am.  Rep. 
71.  But  the  scope  of  legislative  action,  when 
Invoked  to  promote  the  general  welfare,  is 
very  great  Mugler  v.  Kansas,  123  U.  S. 
658.  8  Sup.  Ct  273.  81  L.  Ed.  205;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct 
992,  1257.  32  Ll  Ed.  253. 

The  emission  of  dense  smoke  Into  the  at- 
mosphere in  populous  cities  may  be  declar- 
ed, by  the  legislative  department  a  public 
nuisance,  and  prohibited.  It  Is  an  annoy- 
ance, an  Interference  with  comfort,  Is  de- 
structive of  property,  and  under  some  condi- 
tions Is  Injurious  to  health.  The  right  of 
the  Legislature  to  prohibit  It  is  not  an  open 
question  In  this  state,  or  apparently  else- 
where. In  St  Paul  V.  Gllflllan.  86  Minn. 
298,  31  N.  W.  49,  it  Is  said:  "It  will  not  be 
assumed  that  the  Legislature  may  authorize 
that  to  be  declared  a  nuisance  which,  from 
the  nature  of  the  case.  Is  not  and  cannot  be- 
come such.  But  the  matter  prohibited  by 
this  ordinance  (dense  smoke)  may  become  a 
nuisance,  and  may  therefore  be  the  proper 
subject  for  regulation  or  restraint  by  the 
city  councU.  under  legislative  sanction." 
And  In  St.  Paul  v.  Haugbro.  93  Minn.  69, 
100  N.  W.  470,  66  L.  R.  A.  441,  106  Am.  St 
Kep.  427.  It  Is  said:  "Nor  can  It  be  ques- 
tioned that  the  Legislature  could  confer  upon 
a  municipality  the  right  to  prohibit  whatev- 
er Is  injurious  or  detrimental  to  public 
health  or  comfort  and  that  whatever  de- 
prives the  residents  of  urban  communities  of 
pure,  uncontaminated,  Inoftensive  air  is  a 
nuisance."  Moses  v.  United  States,  16  App. 
D.  C  428,  50  L.  R.  A.  532;  Marshall  Field  & 
Co.  V.  Chicago,  44  lU.  App.  410;  Harmon  v. 
Chicago,  110  lU.  400,  51  Am.  Rep.  698;  State 
V.  Tower.  186  Mo.  79,  84  S.  W.  10,  68  L.  R. 
A.  402;  Hyatt  v.  Myers,  71  N.  C.  271;  Ross 
V.  Butler,  10  N.  J.  Eq.  294,  97  Am.  Dec.  054 ; 
State  V.  Noyes,  30  N.  H.  279. 

That  the  smoke  nuisance  Is  directly  con- 
tributed to  and  almost  wholly  caused  by 
burning  soft  or  bituminous  coal  Is  a  matter 
of  general  knowledge,  and  is  made  to  appear 
as  a  fact  in  this  case.  Ordinary  soft  coal 
contains  from  32  to  40  per  cent  of  volatile 
matter.  Dense  smoke  Is  caused  by  the  vola- 
tile matter  in  the  coal  being  distilled  with- 
out being  burned,  and  the  tendency  of  coal  to 
produce  dense  smoke  depends  on  the  amount 
of  volatile  matter  in  the  coal.  "Smokeless 
coal"  Is  a  trade  or  commercial  term  applied 


to  a  grade  of  soft  cool  in  which  the  volatile 
matter  runs  from  16  to  21  per  cent  The 
volatile  matter  In  bard  coal  is  a  much  small- 
er percentage.  The  only  direction  as  to  the 
kind  of  coal  that  locomotives  might  bum 
that  would  be  at  all  effective  In  abating  the 
smoke  nuisance  would  be  a  direction  to  use 
coals  other  than  those  having  the  highest 
percentage  of  volatile  matter.  A  legislative 
requirement  that  locomotives  shall  bum  coal 
other  than  the  kind  that  produces  the  smoke 
nuisance  is  directly  and  substantially  relat- 
ed to  the  prevention  of  annoyance  and  dis- 
comfort incident  to  dense  smoke.  The  pub- 
lic policy  or  wisdom  of  such  a  prohibition 
is  for  the  Legislature  to  determine. 

The  courts  cannot  undertake  to  decide 
whether  the  means  adopted  by  the  Legisla- 
ture are  the  only  means,  or  even  the  best 
means,  possible  to  attain  the  end  sought  Such 
course  would  vest  the  exercise  of  the  police 
power  of  the  state  in  the  Judicial  depart- 
ment. "The  power  which  the  Legislature 
has  to  promote  the  general  welfare  is  very 
great  snd  the  discretion  which  that  depart- 
ment of  the  government  has,  In  the  employ- 
ment of  means  to  that  end,  is  very  large." 
Powell  V.  Pennsylvania,  127  U.  S.  678,  8 
Sup.  Ct  992,  1257,  32  L.  Ed.  253.  In  Nelson 
V.  City  of  Minneapolis,  127  N.  W.  445,  it  Is 
said:  "The  methods,  regulations,  and  re- 
strictions to  be  imposed  to  attain,  so  far  as 
may  be,  results  consistent  with  the  public 
welfare,  are  purely  of  legislative  cognizance. 
The  courts  have  no  power  to  determine  the 
merits  of  conflicting  theories,  nor  to  declare 
that  a  particular  method  of  advancing  and 
protecting  the  public  is  8ui)erior  or  likely  to 
Insure  greater  safety  or  better  protection 
than  others.  The  legislative  determination 
of  the  methods,  restrictions,  and  regulations 
is  final,  except  when  so  arbitrary  as  to  be 
violative  of  the  constitutional  rights  of  the 
citizens." 

Counsel  for  defendant  urges  that  careful 
firing  in  locomotives  will  prevent  the  nui- 
sance. Existing  conditions  suggest  strongly 
either  that  such  is  not  the  fact  or  that  care- 
ful firing  cannot  in  general  practice,  be  ob- 
tained. Evidence  was  submitted  by  the  de- 
fendant and  by  the  state  on  this  point  and 
the  trial  Judge  found  adversely  to  defend- 
ant thereon.  This,  then,  taking  the  view 
most  favorable  to  the  defendant  Is  a  mooted 
question  as  to  the  best  way  of  preventing  a 
nuisance.  Such  question  clearly  is  not  for 
the  courts  to  determine.  Under  such  cir- 
cumstances the  Legislature,  upon  considera- 
tion of  existing  conditions,  may  decide  as 
to  the  means  best  adapted  to  prevent  such 
nuisance  and  carry  such  decision  into  appro- 
priate legislation.  The  wisdom  or  public 
policy  of  the  decision  so  made,  or  of  the  law 
passed  to  carry  it  out  will  not  be  reviewed 
by  the  court.  "We  regard  it  as  a  geno'a] 
rule  that  the  determination  by  a  legislative 
tribunal  of  open  and  debatable  questions 
concerning  what  Is  expedient  la  not  subject 
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to  review  on  questions  of  fact,  provided  the 
question  is  one  vlthln  the  competency  of  the 
legislative  tribunal  to  determine."  Pitts- 
burgh, C,  C.  &  St  L.  By.  Co.  v.  Hartford, 
170  Ind.  674,  85  N.  E.  362,  20  I*  B.  A.  (N.  S.) 
461. 

The  requirement  of  the  ordinance  under 
consideration  directly  tends  to  prevent  a  nui- 
sance, and  is  clearly  within  the  legislative 
discretion,  and  is  valid  as  an  exercise  of  the 
police  power.  "The  courts  will  never  set 
up  their  judgment  against  that  of  the  Legis- 
lature, and  hold  a  police  law  Invalid,  unless 
It  is  clearly  so,  as  having  no  reasonable  tend- 
ency to  accomplish  the  desired  end."  State 
V.  Mrozfaiski,  50  Minn.  465,  61  N.  W.  560,  27 
L.  B.  A.  76.  "Where  a  business  Is  a  proper 
subject  of  police  regulation,  doubtless,  the 
Legislature  may,  in  the  exercise  of  that  pow- 
er, adopt  any  measures  they  see  fit.  provided 
only  they  adopt  such  as  have  some  relation 
to,  and  have  some  tendency  to  accomplish, 
the  desired  end ;  and  if  the  measures  adopt- 
ed have  such  relation  or  tendency  the  courts 
will  never  assume  to  determine  whether  they 
are  wise,  or  the  best  that  might  have  been 
adopted."  Blppe  v.  Beclser,  56  Minn.  100, 
57  N.  W.  331,  22  L.  B.  A.  857;  State  v.  Cor- 
bett,  57  Minn.  345,  59  N.  W.  817,  24  L.  B.  A. 
49& 

The  ordinance  Is  not  an  Interference  with 
the  property  rights  of  the  defendant,  or 
an  abridgment  of  its  privileges  protected  by 
the  federal  and  state  Constitutions.  If  the 
use  of  soft  coal  tends  directly  to  cause  a 
nuisance,  a  prohibition  of  such  use  by  the 
Legislature  is  not  forbidden  by  the  consti- 
tutional provisions  referred  to.  Such  being 
the  case,  the  ordinance  Is  a  legitimate  exer- 
cise of  the'  police  power  of  the  state  for  the 
promotion  of  the  comfort  and  welfare  of  the 
people,  and  the  defendant  cannot  complain 
of  the  resulting  restrictions  In  the  use  of  Its 
property.  Property  rights  and  privileges 
are  subject  to  reasonable  regulations  to  pro- 
mote the  general  welfare,  and  the  defendant 
holds  its  property  under  the  implied  obliga- 
tion that  its  use  of  It  shall  not  be  injurious 
to  the  community.  The  regulation  and 
abatement  of  nuisances  Is  one  of  the  ordi- 
nary functions  of  the  police  power  of  the 
state.  N.  W.  Fertilizing  Co.  v.  Hyde  Parlt, 
97  V.  S.  659,  24  L.  Ed.  1036;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77;  Mulger  v. 
Kansas,  123  U.  S.  656,  8  Sup.  Ct.  273.  31  L. 
Ed.  205;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  8  Sup.  Ct  992,  1257,  32  L.  Ed.  253. 

It  appearing  that  the  Legislature  had  pow- 
er or  authority  to  pass  the  enactment  con- 
tained In  this  ordinance,  tliere  remain  for 
consideration  the  questions  raised  by  the  de- 
fendant as  to  the  due  exercise  of  that  power 
In  the  present  ordinance.  The  ordinance  de- 
clares the  use  of  soft  coal  In  certain  engines 
a  nuisance.  This  provision  of  the  ordinance 
does  not  affect  its  validity.  If  the  ordinance 
is  a  valid  exercise  of  the  legislative  author- 
ity to  prohibit  the  use  of  soft  coal  as  a  means 


of  preventing  the  nuisance  of  dense  smoke, 
its  validity  or  purpose  is  not  affected  by  the 
declaration  that  the  use  of  soft  coal  in  such 
locomotives  is  a  nuisance. 

An  ordinance  passed  under  general  au- 
thority to  regulate  or  control  a  subject  may 
be  held  unreasonable,  as  not  within  the  pur- 
view of  the  charter  authority.  This  ordi- 
nance was  passed  under  express  authority 
from  the  Legislature,  and  therefore  depends, 
for  Its  validity,  on  the  power  of  the  Legisla- 
ture. The  charter  empowers  the  council  to 
direct,  by  ordinance,  the  kind  of  coal  which 
may  be  used,  and  to  punish  violations  of 
such  ordinance.  A  designation  of  one  kind 
of  coal  which  may  not  be  used,  leaving  other 
kinds  open  to  use,  is  a  designation  of  the 
kinds  which  may  be  used.  The  question  of 
whether  the  passage  of  this  ordinance,  with 
the  requirement  therein  contained  as  to  fuel 
to  be  used  in  certain  engines,  Is  a  reasonable 
exercise  of  the  power  granted  the  council,  is 
therefore  not  involved.  Dillon  on  Municipal 
Corporations,  ;;  135-328;  St  Paul  v.  Ollfll- 
lan,  36  Minn.  298,  31  N.  W.  49;  State  v. 
Tower,  185  Mo.  79,  84  S.  W.  10.  68  L.  B.  A. 
402;  Landberg  v.  Chicago,  237  111.  112,  86 
N.  B.  638,  21  L.  B.  A.  (S.  8.)  830,  127  Am. 
St  Bep.  319;  Walker  v.  Jameson,  140  Ind- 
591,  37  N.  B.  402,  39  N.  E.  869,  28  L.  B.  A. 
679.  683,  49  Am.  St  Bep.  222.  Much  of  the 
testimony  submitted  on  the  trial,  and  a  num- 
ber of  the  authorities  cited  in  the  briefs 
herein,  while  applicable  to  the  determination 
of  the  question  whether  an  ordinance  like 
the  one  under  consideration  would  be  reason- 
able, if  enacted  under  general  charter  pow- 
ers, have  no  application  to  the  question  of 
the  authority  of  the  council  to  enact  this 
ordinance  under  express  power  from  the 
Legislature. 

Dense  smoke  Is  not  a  nuisance  pex  se.  It 
only  becomes  a  nuisance  when  it  permeates 
the  air  surrounding  people  and  Invades  their 
residences  and  places  of  occupation.  It  is 
stipulated  in  this  case  that  the  yards  of  the 
defendant  company  and  tracks  therein  ex- 
tend through  a  densely  populated  portion  of 
the  city  of  Minneapolis.  The  emission  of 
dense  smoke  by  switch  and  yard  engines  In 
such  yards  in  the  city  of  Minneapolis  Is 
therefore  a  nuisance  per  se.  The  Legislature 
and  the  council  alike  are  presumed  to  have 
acted  with  full  knowledge  of  existing  condi- 
tions, and  the  validity  of  the  ordinance  must 
be  tested  upon  the  assumption  that  yard  and 
switch  engines  emitting  d^ise  smoke  do 
thereby  permeate  with  such  smoke  the  at- 
mosphere in  the  densely  populated  portions 
of  the  city. 

The  ordinance.  Including  In  its  terms  loco- 
motives not  operating  in  yards,  Is  to  that  ex- 
tent broader  than  the  express  provision  of 
the  act  permitting  the  council  to  direct  what 
Idnd  of  fuel  shall  be  used  in  switch  and  yard 
engines.  If  locomotives  generally  were  in 
the  same  situation  wiih  reference  to  the 
smoke  nuisance  that  switch  and  yard  engines 
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are,  the  prohibition  of  the  ordinance  would 
be  effective  and  valid  &a  to  all  locomotives, 
because  reasonably  and  necessarily  included 
in  the  exercise  of  the  express  power  confer- 
red by  the  charter ;  but  such  is  not  the  fact. 
The  road  locomotive  comes  from  without  the 
city  with  fire  made,  or,  if  flred  up  within  the 
city,  ordinarily  soon  goes  beyond  the  city 
limits.  It  is  at  work  In  the  city  but  a  com- 
paratively short  time,  and  on  a  continuous 
run.  Clearly  many  considerations  of  neces- 
sity, expediency,  and  policy  are  involved  in 
the  regulation  of  the  fuel  of  such  locomo- 
.tlves,  not  involved  in  such  regulation  as  to 
switch  and  yard  engines.  The  Legislature 
evidently  distinguished  between  the  two  class- 
es of  engines,  and  the  recognition  of  a  basis 
for  that  distinction  by  the  court  leads  to  the 
conclusion  that  the  prohibition  of  the  ordi- 
nance is  invalid  as  to  locomotives  other  than 
yard  or  switch  engines,  because  not  within 
the  purview  of  the  general  authority  granted 
the  council.  Locomotives  other  tlian  switch 
and  yard  engines  being  excluded  from  the 
operation  of  the  express  jxjwer  conferred, 
tbey  should  not  be  held  to  be  within  the 
scope  of  an  implied  power.  The  eugine  in 
which  soft  coal  was  used  resulting  in  the 
charged  violation  of  the  ordinance  was  a 
switch  engine,  and  as  to  such  engine  the  or- 
dinance is  valid  and  effective.  "If  a  statute 
or  ordinance  contains  provisions  that  are  in- 
valid, the  other  portions  thereof  are  valid, 
tf  they  are  not  dependent  on  the  part  which 
is  void."  State  v.  Stone,  90  Minn.  482,  105 
N.  W.  187. 

The  second  objection  of  appellant,  that  the 
city  could  not  prohibit  the  use  of  soft  coal, 
even  though  it  bad  the  power  to  regulate  it, 
is  involved  in  the  first  objection  considered. 
The  means  adopted  to  prevent  a  nuisance 
are  primarily  for  the  Legislature.  Nor  is  it 
difficult  to  account  for  or  Justify  the  choice 
of  means  in  this  case.  In  the  effective  exer- 
cise of  the  police  power,  the  aim  is,  not  to 
punish  the  maintenance  of  nuisances,  but  to 
prevent  their  creation.  Legislation  in  the  ex- 
ercise of  the  police  power  of  the  state  con- 
tains many  prohibitions  as  to  locations  of 
plants,  manufacture  and  sale  of  articles,  and 
carrying  on  of  industries,  justified  not  be- 
cause the  resulting  conditions  without  such 
prohibitions  would  always  or  necessarily  in 
each  instance  affect  Injuriously  public  wel- 
fare. The  difficulty  of  enforcing  a  direct 
prohibition  against  the  emission  of  dense 
smolEe  by  switch  engines  is  apparent.  Mov- 
ing about,  as  they  do,  it  would  be  often  im- 
possible to  determine  to  what  company  an 
engine  which  was  excessively  smoking  be- 
longed, or  what  individual  was  in  charge 
of  It 

It  is  farther  urged  that  the  ordinance  is 
invalid  because  it  is  class  legislation,  and 
this  because:  It  is  invalid  as  to,  and  hence 
does  not  include,  road  engines,  and  it  does 
not  apply  to  stationary  engines.  It  has  al- 
ready been  suggested  that,  if  there  were  in 


fact  no  basis  for  a  distinction  in  respect  to 
smoke  prevention  l>etween  road  engines  and 
switch  engines,  then  the  ordinance  would  be 
valid  as  to  road  engines ;  but  there  is  a  dis- 
tinction between  such  engines,  both  as  to 
the  condition  sought  to  be  corrected,  and  as 
to  the  necessity,  expediency,  and  policy  of 
the  application  of.  a  particular  means  for 
correcting  such  condition. 

There  would  seem  to  be,  also,  ample 
grounds  for  a  distinction  between  locomo- 
tives and  stationary  plants  as  to  the  means 
best  adapted  to  prevent  the  smoke  nuisance. 
As  stated,  the  ordinance  of  the  city  dealing 
with  stationary  plants  regulates  the  con- 
struction of  chimneys  and  flues,  and  through 
the  approval  of  plans  the  location,  arrange- 
ment, and  construction  of  furnaces  and  boil- 
ers, and  prohibits  the  emission  of  dense 
smoke.  In  the  case  of  switch  engines,  super- 
vision of  the  construction  is  not  attempted; 
but  the  protection  of  the  community  from 
dense  smoke  is  sought  by  direction  as  to  the 
kind  of  fuel  to  be  used.  The  necessary  lim- 
itations in  the  construction  of  locomotives,' 
the  firebox  with  a  water  jacket,  the  frequent 
hand  firing,  the  forced  draft  and  quickly  va- 
rying conditions  of  work,  the  fact  that  steam 
is  mingled  with  the  smoke,  and  that  uncon- 
sumed  gases  are  discharged  near  the  ground, 
instead  of  at  considerable  elevation,  the  fact 
that  the  engines  are  jnoving  and  cannot  be 
subjected  to  effective  supervision,  are  in 
marked  contrast  with  the  conditions  related 
to  the  making  of  dense  smoke  present  in  sta- 
tionary plants.  In  stationary  plants  the 
most  favorable  conditions  for  complete  com- 
bustion can  be  obtained.  The  firebox  may  be 
completely  lined  with  brick,  room  is  avail- 
able for  automatic  firing  mechanism,  the 
down  draft  may  be  used,  in  fact  all  the  ad- 
verse conditions  referred  to  necessarily  pres- 
ent in  a  locomotive,  because  of  the  work  it 
is  called  upon  to  do,  may  be  and  are  wholly 
eliminated  in  tlie  case  of  stationary  plants; 
and  because  the  operator  of  a  stationary 
plant  can  always  be  located  and  identified, 
as  to  him  the  prohibition  of  the  emission  at 
dense  smoke  may  be  made  a  sufficient  and 
effective  regulation.  The  ordinances  of  Min- 
neapolis do  not  permit  the  emission  of  dense 
smoke  by  either  stationary  or  yard  engines, 
but  for  obvious  reasons  they  prescribe  dif- 
ferent means  for  preventing,  in  the  different 
plants,  the  creation  of  the  nuisance.  It  is 
perhaps  .unnecessary  to  suggest  that  proof 
that  some  stationary  plants  cause  dense 
smoke  does  not  establish  a  basis  for  a  necessa- 
ry common  classification  of  stationary  plants 
with  locomotives  causing  smoke,  neither  does 
It  disprove  that  stationary  plants  can,  and 
that  many  in  actual  operation  do,  continu- 
ously bum  soft  coal  without  causing  any  ap- 
preciable smoke. 

The  application  of  a  smoke  prevention 
statute  to  one  of  these  classes  of  engines  and 
not  to  the  other,  even  where  the  law  wholly 
exempts  one  class  from  the  prohibition  as  to 
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causing'  dense  smoke,  has  been  frequently 
passed  upon  and  sustained  by  otbw  courts. 
In  Moses  t.  United  States,  16  App.  D.  C.  428, 
50  L.  R.  A.  532,  an  act  of  Congress  was  con- 
sidered which  prohibited  the  emission  of 
dense  smoke  from  smokestacks  and  chimneys 
other  than  those  connected  with  private  hous- 
es and  locomotives.  The.  classification  was 
held  not  to  be  arbitrary.  In  State  v.  Tower, 
185  Mo.  79,  84  S.  W.  10,  68  L.  R.  A.  402,  an 
act  of  the  Legislature  making  the  emission 
of  dense  smoke  a  nuisance,  which  omitted 
from  its  operation  locomotive  engines  and 
steamboats,  and  applied  only  to  cities  having 
a  iMpulatlon  of  over  100,000,  was  held  not 
objectionable  as  class  legislation.  In  People 
V.  Lewis,  86  Mich.  273,  40  N.  W.  140,  a  sim- 
ilar ordinance,  exempting  dwellings  and 
steamboats  from  Its  operation,  was  held  not 
to  make  an  arbitrary  classification,  but  one 
resting  upon  reasons  of  public  policy,  grow- 
ing out  of  the  conditions  surrounding  the 
business  of  the  different  classes.  In  City  of 
Brooklyn  v.  Nassau  Electric  R.  Co.,  44  App. 
Dlv.  462,  61  N.  Y.  Supp.  33,  an  ordinance 
providing  that  "no  factory,  oigine  room  or 
electrical  station  shall  use  what  is  known  as 
soft  coal  for  fuel  In  the  furnaces  of  such 
factory,  engine  room  or  electrical  station, 
within  a  radius  of  four  miles  of  the  city  hall 
in  the  city  of  Brooklyn,  except  for  the  pur- 
pose of  heating  or  welding  Iron  or  steel,"  was 
held  valid  against  the  objection  that  It  was 
partial  legislation. 

Where  there  Is  a  substantial  difference  in 
the  condition  or  situation  of  Individuals  or 
objects  with,  reference  to  the  subject  em- 
braced In  the  law,  an  appropriate  limitation 
based  on  such  difference  in  the  application 
of  the  law  is  not  partial  legislation.  Legis- 
lation designed  to  prevent  a  smoke  nuisance, 
to  be  equal  and  uniform,  need  not  apply  alike 
to  "all  soft  coal  users,"  without  regard  to 
the  widely  different  conditions,  related  to 
the  resulting  smoke,  surrounding  such  use  by 
different  users.  The  proper  basis  of  the  clas- 
sification adopted  by  the  Legislature  is  the 
relationship  of  burning  soft  coal  in  the  dif- 
ferent kinds  of  plants  to  the  smoke  nuisance. 
In  State  v.  Bamsey  County  Sheriff,  48  Minn. 
236,  51  N.  W.  112,  31  Am.  St.  Bep.  650,  an 
ordinance  relating  to  the  smoke  nuisance 
was  held  Invalid,  because  it  based  a  classi- 
fication on  the  different  uses  made  of  the 
power  generated,  without  regard  to  the  sit- 
uation or  conditions  of  the  furnaces,  with 
reference  to  smoke,  generating  such  power, 
and  the  rule  is  stated  that  a  law,  to  be  gen- 
eral and  uniform,  must  operate  equally  upon 
all  the  subjects  within  the  class  for  which 
the  rule  Is  adopted,  and  the  limits  of  such 
class  must  not  be  determined  arbitrarily, 
but  the  classification  must  be  based  on  some 
reason  suggested  by  such  a  difference  In  the 
situation  and  circumstances  of  the  subjects 
placed  in  the  different  classes  as  to  disclose 
the  necessity  or  propriety  of  different  legisla- 
tion ip  respect  to  them.     In  State  v.  Ham- 


mer, 42  N.  J.  Law,  435,  It  Is  stated:  "The 
characteristics  which  thus  serve  as  the  basis 
of  classification  must  be  of  such  a  nature  as 
to  mark  the  objects  so  designated  as  pecul- 
iarly requiring  exclusive  legislation.  There 
must  be  substantial  distinction,  having  a  ref- 
erence to  the  subject-matter  of  the  proposed 
legislation,  between  the  objects  or  places  em- 
braced in  such  legislation  and  the  objects  or 
places  excluded.  The  marks  of  distinction 
on  which  the  classification  Is  founded  must 
be  such.  In  the  nature  of  things,  as  will,  in 
some  reasonable  degree,  at  least,  account  for 
or  Justify  the  restriction  of  the  legislation." 

The  classification  in  the  present  case  falls 
clearly  within  the  rule  thus  well  stated. 
Where  there  is  a  distinction  related  to  the 
subject-matter  of  the  law  Justifying  a  classi- 
fication, the  court  cannot  substitute  its  Judg- 
ment for  that  of  the  Legislature  as  to  the 
wisdom  or  policy  of  the  application  to  cer- 
tain objects  or  individuals  of  the  particular 
law  based  on  such  distinction.  In  the  case 
of  State  V.  Westfall,  85  Minn.  437,  89  N.  W. 
175,  57  L.  R.  A.  207,  89  Am.  St  Bep.  571, 
Chief  Justice  Start  gave  expression  to  this 
principle  as  follows:  "Courts  ought  never  to 
be  unmindful  of  the  fact  that  the  lawmaking 
power  is  vested  In  the  LeglsUture.  There- 
fore, if  there  be  any  facts  fairly  calling  for 
the  exercise  of  legislative  discretion  in  the 
classification  of  particular  subdivisions  of  the 
state  for  the  purposes  of  legislation,  courts 
cannot  review  such  discretion,  and  declare 
statutes  making  such  classifications  invalid, 
simply  because  they  differ  with  the  Legisla- 
ture as  to  the  propriety  of  the  classification. 
It  is  only  when  the  classification  Is  so  man- 
ifestly arbitrary  as  to  evince  a  legislative 
purpose  of  evading  the  provisions  of  the  Con- 
stitution that  the  courts  may  and  must  de- 
clare the  classification  unconstitutional.  In 
considering  the  constitutionality  of  a  statute, 
courts  will  take  Judicial  notice  of  all  facts 
relevant  to  the  question." 

The  final  objection  urged  against  this  ordi- 
nance, that  it  Is  unreasonable  and  would  de- 
prive the  defendant  of  his  property  without 
due  process  of  law,  because  sufficient  time 
was  not  given  before  the  ordinance  went  into 
effect  to  enable  the  defendant  to  comply  with 
It,  does  not  seem  sustained  by  anything  ap- 
pearing in  the  record  of  the  case.  So  far  as 
the  record  discloses,  the  only  change  the  de- 
fendant company  would  be  required  to  make 
In  order  to  comply  with  the  ordinance  would 
be  to  use  In  Its  engines  the  grade  of  coal 
known  as  "smokeless  coal."  It  does  appear 
that  some  reconstruction  of  the  fireboxes  of 
engines  would  be  necessary  before  hard  coal 
could  be  burned  therein  successfully.  By  the  - 
ordinance  the  fuel  directed  to  be  used  In 
switch  engines  Is  not  limited  to  hard  coal. 
It  may  very  well  be  that  an  ordinance  which 
did,  in  fact,  require  changes  to  be  made  In 
the  appliances  necessarily  used  by  a  trans- 
portation company,  without  giving  a  reason- 
able time  to  make  such  changes  before  the 
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ordinance  went  Into  effect,  would  be  an  un- 
lawful Interference  wltb  property  rights,  but 
sucb  case  is  not  presented  by  the  facta  bere. 

Tbe  further  ground  assigned  for  the  un- 
reasonableness of  tbe  ordinance,  that  the 
supply  of  hard  coal  is  nearly  exhausted,  like- 
wise finds  no  support  in  fact,  either  as  dis- 
closed by  tbe  record  in  this  case,  or  within 
common  knowledge. 

Tbe  ordinance  and  the  judgment  against 
the  defendant  for  Tiolation  of  the  same  ap- 
pearing to  be  Talld,  the  Judgment  Is  afBrmed. 


DBNCHFIBIiD  t.  HINNBAPOLIS.  ST.  P.  & 

S.  8.  M.  KY.  CO. 
(Supreme  Ooart  of  Minnesota.    Feb.  27,  1911.) 

(SvUttTmi  by  the  Court.) 

1.  Review  or  Afpeai,. 

In  this,  a  personal  injury  action,  held,  that 
the  eyidence  snstained  the  veidict  of  the  jury, 
except  as  to  the  extent  of  damages  awarded. 
Because  the  damages  awarded  are  excessive,  a 
new  trial  is  directed,  unless  the  plaintiff  con- 
sents to  a  reduction  thereof, 

(Additional  SyUalmt  hy  Editorial  Btaff.) 

2.  Mastxb  akd  Sbbvant  (S  286*)— Irjububs 
TO  Servant— Question  of  Fact. 

Whether  a  coal  chute,  seven  feet  long  and 
four  feet  wide,  weighing  400  or  800  ponnds,  so 
constructed  that  it  was  in  the  haUt  of  swing- 
ing and  falling  when  loaded  with  coal,  was  a 
source  of  danger  to  a  servant  required  to  stand 
opposite  It,  held,  under  the  evidence,  to  be  for 
the  jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  H  1010-1081;  Dec.  Dig.  t 
286.*] 

3.  Masteb  and  Sebvant  (|  286*)— Injubies 
TO  Sbbvant— Sate  Appliances— Question 
OF  Fact. 

Whether  a  railioad  company,  in  tbe  ex- 
ercise of  reasonable  care  for  the  safety  of  its 
servants  in  coaling  engines,  should  have  adopt- 
ed a  coal  chute  different  than  the  one  which  In- 
jured a  servant,  or  a  different  requirement  as  to 
the  servants  working  near  it,  held,  under  the 
evidence,  to  be  for  the  jury. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gS  1010-1031;  Dec.  IHg.  | 
286.*] 

4.  Masteb  and  Sebvant  (i  280*)— Injubies 
TO  Sebvant— Actions— QiTESTiOK  fob  Juby. 

In  a  personal  injury  action  by  a  servant, 
whether  the  servant  knew,  or  should,  in  tbe  ex- 
ercise of  reasonable  care,  have  known,  the 
danger  in  performing  his  duties  about  the  ap- 
pliance which  caused  the  Injury,  held,  under 
the  evidence,  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  1068-1132;  Dec.  Dig.  { 
289.*] 

5.  Btidenck  ({  548*>7-Opinion  Evidence. 

In  a  personal  action  by  a  servant,  an  ac- 
swerto  a  question,  asked  a  witness  as  to  tbe 
servant's  probable  future  disability,  that  it  was 
possible  that  he  would  have  partial  use  of  his 
leg.  and  that  he  mieht  always  have  certain  dis- 
ability all  of  his  life,  embraced  an  opinion  so 
uncertain  and  indefinite  that  it  should  have 
been  stricken  out. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  54a*] 


6.  Appeal  and   Ebbob   ({  1060*)— Habhlesb 
Ebbor— Admission  of  Evidence. 

It  being  conceded  at  the  trial  that  plain- 
tiff's leg  was  disabled,  testimony  that  be  might 
ha^e  partial  disability  all  his  life  was  not  prej- 
udicial to  defendant,  the  jury  not  being  misled 
thereby,  where  defendant's  medical  witnesses 
testified  that  plaintiff  would  recover  the  use  of 
his  leg  within  six  montlis,  and  plaiatiS's  expert 
gave  his  opinion  that  plaintiff  would  not  recov- 
er such  use  for  two  years,  and  perhaps  longer. 

[Ed.  Note.— For  other  case^,  see  Appeal  and 
Error,  Dec.  Dig.  {  1060.*] 

Appeal  from  District  Court,  Bed  Lake 
County;  William  Watts,  Judge. 

Action  by  Albert  R  Denchfield  against  the 
Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company.  Verdict  for  plaintlfC,  and 
defendant  appeals  from  an  order  denying  its 
alternative  motion  for  judgment  or  for  a 
new  trial.    Modified. 

John  L.  Erdall,  Julius  J.  Olson,  Charles 
Loring,  for  appellant  Charles  B.  Boughton, 
for  respondent 

SIMPSON,  J.  The  facts  here  InTolved, 
briefly  stated,  are  as  follows:  Tbe  plaintiff, 
a  man  28  years  old,  without  previous  experi- 
ence In  a  similar  line  of  work,  bad  been  for 
two  months  In  the  employ  of  the  defendant 
railway  company  as  a  wiper  or  helper  In  and 
about  the  company's  roundhouse  near  Thief 
River  Falls.  He  worked  on  a  night  crew 
from  T  in  the  evening  to  6  in  tbe  morning. 
As  part  of  bis  work,  be  assisted  in  coaling 
engines.  The  supply  of  coal  for  this  purixtse 
was  in  an  elevated  bin,  the  top  of  which  was 
about  50  feet  high,  and  the  lower  side  of  the 
sloping  bottom  a  little  higher  than  the  top  of 
a  locomotive  tender.  At  the  bottom  of  the 
bin  was  a  sliding  door  4  feet  wide.  Just  op- 
posite or  in  front  of  this  door  was  a  steel 
apron  or  chute,  about  7  feet  long  and  ••! 
feet  wide,  extending  out  from  the  bin,  ovwt 
which,  when  the  door  of  the  bin  was  opened, 
the  coal  passed  into  the  tender..  The  sides 
of  the  chute  were  about  a  foot  high,  and  It 
weighed  400  or  500  pounds.  Fastened  to  It, 
near  the  outer  end,  were  cables  which  i>ass- 
ed  over  pulleys  at  the  top  of  the  bin,  and 
had  counterweights  attached,  so  the  chute 
could  be  easily  turned  up  beside  the  bin, 
when  not  in  use,  or  pulled  down  into  poal- 
tlon  when  It  was  to  be  used.  The  end  of  tite 
chute  next  the  bin  had  no  fixed  or  firm  at- 
tachment to  tbe  bin,  but  was  attached  by 
chains  at  each  side  of  the  chute.  The^e 
chains  would  permit  tbe  chute  to  be  pulled 
away  from  the  bin  about  a  foot.  Near  tb» 
outer  end  of  the  <^ute,  and  to  the  center  of 
the  bottom,  a  pin  a  little  more  than  2  feet 
long  was  attached  by  a  ring.  This  attach- 
ment permitted  tbe  pin  to  be  turned  partial- 
ly around  and  to  swing  freely  in  every  direc- 
tion. When  the  chute  was  in  place  to  deliv- 
er coal  to  an  engine,  it  was  supported  on 
this  pin;  the  unattached  end  of  the  pin  rest- 
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ing  on  tbe  sloping  top  of  the  oil  box  In  the 
tender. 

At  11  o'clock,  on  a  dark  night,  plaintiff  and 
another  employ^  undertook  to  dellyer  coal 
to  an  engine  which  had  been  spotted  oppo- 
Bite  this  bin.  Plaintiff  pulled  down  the 
chute,  rested  the  end  of  the  pin  on  the  top 
of  the  oil  box,  and  stood  at  the  south  side 
of  the  chute,  steadying  It  His  companion 
slid  up  the  door  of  the  coal  bin.  This  was 
tbe  usual  method  followed  In  doing  the  work. 
When  the  coal  began  running  down  the 
chute,  on  the  night  In  question,  the  end  of 
tbe  chute.  In  some  manner,  came  down  upon 
or  against  plalntUTs  leg,  causing  a  fracture 
below  the  knee  and  other  injuries.  The 
plaintiff  had  a  verdict  for  $4,100.  The  de- 
fendant appeals  from  an  order  denying  Its 
alternative  motion  for  Judgment  or  a  new 
trial,  and  by  various  assignments  of  error 
questions  tbe  sufficiency  of  the  evidence  to 
sustain  the  verdict  and  also  certain  rulings 
of  the  trial  court  in  admitting  testimony. 
The  defendant  urges  that  the  evidence  does 
not  establish  any  negligence  on  the  part  of 
tbe  defendant,  that  It  does  establish  that  the 
plaintiff  was  negligent  and  assumed  the  risk, 
and  that  the  verdict  Is  excessive. 

1.  Tbe  negligence  charged  In  the  complaint 
Is  a  negligent  failure  to  furnish  a  reason- 
ably safe  appliance;  it  being  claimed  that 
the  coal  chute,  as  constructed  and  supported, 
was  so  unstable  when  coal  was  passing  down 
it  tha^  a  person  required  to  stand  In  the  ten- 
der and  steady  the  chute  was  exposed  to  un- 
necessary and  unreasonable  danger.  The 
plaintiff  testified  that  at  the  time  of  the  ac- 
cident, while  he  was  steadying  the  chute,  "the 
coal  bounced  around  in  it.  There  were  big 
lumps  and  all  kinds  of  dust,  and  It  kind  of 
shifted  the  chute  Just  enough  to  knock  the 
pin  out.  It  got  to  swinging  for  me,  and  I 
couldn't  hold  it  I  tried  to  back  away,  but 
it  came  down  and  caught  me  Just  below  the 
knee  of  my  right  leg,  and  broke  it."  There 
was  testimony  that  if  the  pin  slipped  the 
chute  would  fall  down;  that  it  usually  came 
down  straight;  that  the  plaintiff  had  not 
been  warned  of  any  danger  incurred  In  stand- 
ing near  the  chute  to  steady  It  On  behalf 
of  the  defendant  it  was  shown  that  this  kind 
of  a  chute  was  in  general  use,  and  that  at 
this  particular  station  no  accidents  had  hap- 
pened from  its  use  during  a  period  of  four 
years,  except  the  one  to  plaintiff.  When 
this  chute  was  In  use,  delivering  coal  to  a 
tender,  the  lower  end,  balanced  as  it  was  on 
a  pin,  the  blunt  end  of  which  rested  on  a 
sloping  surface,  might  very  well,  as  the  tes- 
timony shows  It  sometimes  did,  fall  down. 
The  chute  being  four  feet  wide,  two  feet  pro- 
jected at  each  side  of  the  pin  supporting  It 
There  was  no  rigid  attachment  to  the  bin. 
The  coal  passed  onto  the  chute  from  an  open- 
ing four  feet  wide.  Under  these  conditions, 
while  the  testimony  shows  tbe  chute  usually, 
when  it  fell,  fell  down  straight  It  is  apparent 


that  If  the  chute  became  loaded  unequally, 
it  could  tip  and  swing  to  one  side,  as  tbe 
plaintiff  testified  it  did  in  this  case.  Tbe 
plaintiff  was  required  to  stand  opposite  tbe 
chute,  on  the  uneven  surface  of  coal,  and 
steady  It  At  times,  as  was  the  case  wbea 
the  accident  occurred,  tbe  work  was  done 
at  night  by  the  light  of  torches.  Whether, 
under  these  conditions,  such  swinging  and 
falling  of  a  chute  of  this  size,  loaded  with 
coal,  becomes  a  source  of  danger  to  an  em- 
ployS  required  to  stand  opposite  it  is  a  ques- 
tion of  fact  for  the  Jury.  While  there  la 
little  evidoice  in  the  case  as  to  other  ap- 
pliances used  for  a  similar  purpose,  it  is  ap- 
parent that  this  one,  if  dangerous,  was  so 
because  of  the  lack  of  rigidity  of  Its  attach- 
ment to  tbe  bin  while  In  use,  and  of  the  bal- 
ancing of  the  lower  end  on  a  pin  resting  on 
a  sloping  surface,  or  by  the  combination  of 
these  two  conditions.  It  does  not  require  the 
assistance  of  mechanical  experts  to  show 
that  these  conditions  could  be  readily  chang- 
ed. Whether  the  defendant  in  the  exercise 
of  reasonable  care  for  the  safety  of  Its  em- 
ploye, should  have  adopted  a  different  appli- 
ance, or  a  different  requirement  as  to  its 
employe  working  near  it  was,  under  the  evi- 
dence, a  question  for  the  Jury. 

2.  The  principal  basis  for  the  claim  of  the 
defendant  that  plaintiff  was  n^llgent  In  such 
manner  as  to  contribute  to  his  injury  lies  In 
tbe  testimony  offered  by  the  defendant  tend- 
ing to  show  that  plaintiff  received  his  Injury 
while  he  was  attempting  to  steady  the  coal 
chute  by  placing  his  knee  under  it  in  con- 
nection with  testimony  that  tbe  plaintiff  had 
been  warned  that  to  do  this  would  be  dan- 
gerous. ,  Plaintiff  testified  that  at  the  time 
of  the  accident  he  was  not  attempting  to 
steady  the  chute  in  this  way,  but  on  the 
other  band,  was  standing  beside  the  chute, 
steadying  it  with  his  hand.  If  his  testimony 
was  true,  he  was  doing  the  work  in  the  re- 
quired way.  It  was  for  the  Jury,  under  this 
condition  of  the  testimony,  to  determine  the 
position  taken  by  plaintiff  in  steadying  the 
chute. 

3.  Under  the  evidence,  does  It  appear  tbat 
the  plaintiff,  prior  to  the  injury,  is  charge- 
able with  knowledge  of  the  condition  of  this 
appliance,  and  with  appreciation  of  the  risk 
Incident  to  standing  near  it  and  steadying  It? 
There  is  nothing  complicated  about  the  coal 
chute  in  question.  That  It  was  balanced  at 
the  lower  end  on  a  swinging  pin  resting  on 
a  sloping  surface  was  known  to  plaintiff,  be- 
cause he  had,  on  the  night  in  question,  and 
many  times  before,  pulled  the  chute  down 
and  placed  the  free  end  of  the  pin  on  tue  oil 
box.  The  method  of  fastening  the  chute  to 
the  bin  was  open  to  observation,  and  plain- 
tiff testified  it  must  have  been  bung  in  some 
way,  and  he  knew  it  was  hanging  by  either 
chains  or  cables.  Further,  he  knew  that, 
when  coal  ran  down  the  chute,  it  bad  a  ten- 
dency to  tip  at  times,  and  It  required  some 
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Btrengtb  to  steady  it  It  does  not  appear 
that  he  knew  the  amount  of  Black  in  the 
chains  holding  the  chute  to  the  bin  when  the 
chute  was  In  place,  or  that  he  ever  had  ob- 
aerred  that  these  chains  permitted  the  chute 
to  be  pulled  out  from  the  bin  a  con»itIerabIe 
distance,  or  that  there  was  no  device  or  atr 
tachment  to  hold  It  firmly  in  place.  While 
the  appliance  Is  simple,  the  possible  effect  of 
passing  coal  over  it  out  of  the  bin  and 
through  an  opening  such  as  here  existed  Is 
not  a  matter  so  simple  or  generally  under- 
stood that  the  court  can  say  that  a  person, 
having  no  greater  experience  in  such  matters 
than  the  plaintiff  Is  shown  to  have  had,  is 
chargeable  with  Imowledge  of  the  dangers 
and  risks  incident  to  standing  beside  such 
chute  and  attempting  to  steady  it  while  coal 
is  being  delivered  over  It  Whether  plaintiff 
knew,  or  should,  in  the  exercise  of  reason^ 
able  care,  have  known  and  appreciated,  the 
danger  and  risk  in  performing  his  required 
duties  about  this  chute,  was  a  question  for 
the  Jury. 

4.  The  chief  apparent  Injury  to  the  plain- 
tiff immediately  after  the  accident  was  a 
fracture  of  one  of  the  bones  of  the  leg  three 
or  four  inches  below  the  knee.  At  the  time 
of  the  trial,  occurring  some  seven  mouths 
after  the  accident,  the  plaintiff's  knee  and 
ankle  were  stiff,  and  there  was  evidence  of 
considerable  numbness  in  the  lower  leg,  and 
of  a  sensitive  and  painful  condition  about 
the  knee  and  ankle  Joints.  Considerable  tes- 
timony was  introduced  tending  to  show  that 
much  of  this  condition  was  due  to  the  plain- 
tiff's faihire  to  treat  the  leg  as  directed  by 
bis  attending  physician.  Without  attempting 
to  state  fully  all  the  evidence  as  to  the  ex- 
tent of  the  Injury,  upon  a  careful  examina- 
tion of  it,  we  have  concluded  that  the  amount 
of  the  verdict,  above  the  sum  of  $3,000,  Is  in 
excess  of  the  amount  warranted  by  the  ex- 
tent of  injury  established  by  the  evidence. 

5.  PlaintUTs  medical  expert,  in  answer  to 
a  question  as  to  what  the  probability  is  as 
to  the  future  disability  of  the  plaintiff,  an- 
swered: "It  is  possible  that  he  will  Itave  par- 
tial use  of  his  leg,  and  that  he  may  always 
'have  certain  disability  all  of  his  life."  The 
question  was  objected  to,  and  a  motion  made 
to  strike  out  the  answer.  The  answer  stated 
an  opinion  so  uncertain  and  indefinite  that 
it  should  have  been  stricken  out  Conceded- 
ly,  at  the  time  of  the  trial,  plaintiff's  leg  was 
lUsabled.  The  testimony  by  plaintiff's  wit- 
ness that  it  was  possible  that  be  would  re- 
cover partial  use  of  his  leg  was  not  prejudi- 
cial to  the  defendant  Defendant's  medical 
witnesses  testified  that  he  would  recover  the 
use  of  his  leg  within  six  months.  lu  an  an- 
swer following  that  objected  to  by  defend- 
ant the  plaintiff's  expert  gave  it  as  his  opin- 
ion tliat  the  plaintiff  would  not  recover  the 
use  of  his  leg  for  two  years,  and  perhaps 


longer.  In  view  of  this  testimony,  there  is 
no  basis  for  the  claim  that  the  Jury  were 
misled  by  the  testimony  objected  to,  or 
adopted  the  element  of  uncertainty  in  it  in 
estimating  the  damages.  The  question  of 
damages  was  clearly  and  fairly  submitted  to 
the  jury  by  the  charge. 

Ordered,  that  a  new  trial  be  granted  un- 
less, within  20  days  after  a  remittitur  is 
filed  iu  the  district  court,  the  respondent 
herein  flies  his  consent  that  the  verdict  be 
reduced  to  $3,000  in  which  case  the  order  ap- 
pealed from  is  affirmed,  and  Judgment  may 
be  entered  on  the  verdict  as  thus  reduced. 

Order  modified. 


LANDRO  V.  GREAT  NOKTHEHtN  RY.  CO. 

(Supreme  Court  of  Minnesota.     March  24. 
1911.) 

(Bynatiu  Iv  the  Court.) 

Damages  (f  130*)— Excessivencss— Pebsokai. 

Injuries. 

A  new  trial  is  granted  upon  the  ground  that 
the  verdict  is  so  excessive  as  to  indicate  pas- 
sion or  prejudice  on  the  part  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  f  130.*] 

Appeal  from  District  Court  Marshall  Coun- 
ty; Andrew  Grindeland,  Judge. 

Action  by  Ole  Landro  against  the  Great 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

John  W.  Mason,  James  H.  Maybuiy,  and 
J.  D.  Sullivan,  for  appellant.  G.  Halvorsou 
and  Julius  J.  Olson,  for  respondent 

LEWIS,  J.  Respondent  claimed  to  haye 
suffered  from  a  partial  dislocation  of  the 
sacro-illac  Joint  In  a  wreck  on  appellant's 
ilailroad  In  February,  1909.  He  recovered  a 
verdict  of  $6,500,  and  the  only  question  we 
are  required  to  consider  is  whether  the  ver- 
dict is  BO  excessive  that  it  appears  to  have 
been  given  under  the  Influence  of  passion  or 
prejudice. 

He  was  riding  In  a  passenger  car,  and 
claims  to  have  been  thrown  up  from  the  seat 
by  the  shock,  and  that  when  he  fell  back 
he  was  struck  by  some  part  of  the  seat  and 
injured.  Soon  after  the  accident,  in  answer 
to  a  question  by  the  company  surgeon  wheth- 
er he  had  been  injured,  he  answered:  "Was 
shaken  up,  and  back  a  little  stiff."  A  short 
statement  of  the  evidence  is  as  follows: 

Respondent  was  38  years  of  age,  and  at 
the  time  of  the  accident  weighed  201  pounds; 
at  the  time  of  the  trial,  204  pounds.  For 
two  days  after  the  accldient  he  followed  his 
occupation  as  traveling  salesman,  with  head- 
quarters at  Thief  River  Falls,  where  he 
lived.  He  then  returned  home  and  consulted 
a  doctor,  who  gave  him  some  liuiment.  The 
company  doctor  also  examined  him.  Neither 
one    discovered    any    dislocation.     In    two 
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weeks  he  started  oat  on  the  road  and  worked 
until  July,  at  wUch  time  he  claimed  to  have 
been  discharged.  The  record  shows  a  law- 
suit pending  by  him  against  his  employer 
over  the  cause  of  his  discharge.  In  August 
he  was  examined  by  Dr.  Geist  at  Warren. 
Dr.  Gelst  was  a  surgeon  and  practicing  phy- 
sician In  good  standing  at  Minneapolis.  He 
placed  adhesive  plasters  over  the  parts  claim- 
ed to  be  sore.  Respondent  wore  these  ban- 
dages for  three  weeks  and  then  removed 
them.  The  action  was  commenced  early  In 
August,  and  came  on  for  trial  November  29, 
1909.  A  few  days  prior  to  the  date  of  the 
trial  he  was  examined  In  the  presence  of 
two  physicians  called  as  witnesses  for  him 
at  the  trial,  and  In  the  presence  of  six  physi- 
cians called  by  the  defense.  The  six  agreed 
that  there  were  no  objective  symptoms  of 
dislocation  or  injury,  but  that  there  was 
some  tenderness,  which  would  have  yielded 
to  proper  treatment,  had  It  been  attended  to, 
and  which  could  yet  be  cured  by  prop«r 
treatment  The  other  two  gave  the  opinion 
that  there  was  a  displacement,  and  that  It 
probably  could  not  be  cured;  that  it  was 
likely  to  be  permanent  One  of  them  stated 
that  he  had  examined  him  three  or  four 
times,  but  did  not  conclude  that  there  was  a 
displacement  until  the  last  one.  Just  be- 
fore the  trial  the  other  witness  stated  that 
he  had  examined  him  at  his  ovra  ofBce  in 
Warren  soon  after  the  accident,  and  later 
was  present  at  the  examination  made  by  Dr. 
Gelst  In  the  latter  part  of  July,  and  hud  ex- 
amined him  later  still  and  just  before  the 
trial.  Respondent  himself  testified  that  It 
made  him  lame  to  walk  and  that  he  could 
not  stand  long  on  the  left  leg. 

There  can  be  no  question  that  the  respond- 
ent was  injured  to  some  extent  as  a  result 
of  the  wreck.  But  there  are  certain  facts 
which  stand  out  distinctly  and  require  con- 
sideration. Respondent  treated  his  Injury 
lightly  at  the  time,  and  for  five  months  made 
no  other  complaint  to  the  company  than  the 
one  mentioned,  and  kept  on  with  his  uiual 
occupation  for  five  months,  until  di^cbarged. 
It  is  by  no  means  clear  that  the  Injury  is  per- 
manent and  cannot  be  cured  by  the  proper 
treatment,  even  If  it  was  neglected  at  the 
time.  His  physical  condition  at  the  time  of 
the  trial  was  robust,  there  being  nothing  to 
suggest  deterioration.  There  are  other  mat- 
ters which.  In  view  of  a  new  trial,  we  re- 
frain from  mentioning. 

Under  all  these  circumstances  a  verdict  of 
$6,500,  cannot  be  allowed  to  stand.  The  ex- 
act nature,  extent  and  permanency  of  the 
injury  were  not  definitely  enough  established 
to  warrant  such  a  verdict.  And  we  are  not 
able  to  say  from  this  record  what  remunera- 
tion respondent  ought  to  receive.  We  feel 
that  the  verdict  Is  so  large,  when  compared 
with  what  It  ought  to  be  on  this  record, 
that  it  cannot  be  accounted  for,  except  on 


the  ground  of  passion  or  prejudice  and  benoe 
the  trial  court  abused  its  discretion  In  not 
granting  a  new  trial. 
Reversed. 


TRUDBAU  et  al.  v.  BOIVIN. 

(Supreme  Court  of  Michigan.    March  13, 
1911.) 

1.  OOIfPBOMISB     AND     SETTLKUEin     (|     24*)— 

EviDEWCE— JuBT  Question. 

A  mortgage  contained  an  agreement  that 
the  mortgagee  could  collect  the  rent  of  the 
premises  and  apply  it  oh  the  mortgage  debt, 
and  the  mortgagee,  with  his  partner,  occupied 
the  premises,  subsequently  there  was  a  set- 
tlement as  to  the  amount  due  on  the  mortgage, 
and  the  mortgagor  deeded  the  property  to  the 
mortgagee  for  an  amount  larger  than  the  bal- 
ance so  found  due.  In  an  action  by  the  mort- 
gagee against  the  mortgagor,  who  continued  in 
possession  as  a  tenant  for  rent  accruing  sab- 
sequent  to  the  deed,  in  which  defendant  coun- 
terclaimed  for  rents  collected  by  plaintiff  prior 
to  the  execution  of  the  deed.  Iield  that  in  view 
of  the  agreement  evidenced  by  the  mortgage, 
and  the  settlement,  and  other  evidence,  the 
court  did  not  err  in  refusing  to  instruct  the  ju- 
ry at  defendant's  reqnest  that  they  must  con- 
sider the  rent  unpaid. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Dec.  Dig.  i  24.*] 

2.  Tbiai.    ({    296*)— iNBTBUonoNS— Cure    of 
BjBbob. 

In  such  case  an  instruction  that  Hhe  Jury 
should  determine  whether  the  defendant  had 
sustained  the  contention  that  the  rent  was  not 
included  in  the  settiemeot  though  erroneous,  in 
that  it  cast  on  defendant  the  burden  of  proof, 
was  not  prejudicial,  where  in  another  portion 
of  the  charge  the  jury  were  told  that,  if  they 
found  that  the  rent  was  not  paid,  and  the  de- 
fendant never  received  it,  either  in  credit  or 
in  cash,  or  in  any  other  way,  they  should  de- 
duct the  amount  admitted  to  be  due  to  plain- 
tiff from  the  amount  of  the  rent,  and  give  de- 
fendant a  judgment  for  the  amount  of  toe  rent 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  296.*] 

Error  to  Circuit  Court,  Baraga  County; 
Albert  T.  Streeter,  Judge. 

Action  by  George  Trudeau  and  another, 
copartners  doing  business  under  the  name  of 
Trudeau  &  Rambaud,  against  Ansdme  Bol- 
vin.  From  a  judgment  for  plalntifBs,  defend- 
ant  brings  error.     Affirmed. 

Argued  before  OSTRANDER,  C  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McALVAY. 
JJ. 

P.  H.  O'Brien,  for  app^ant  Mason  & 
O'Connor,  for  appellees. 

OSTRANDER,  C.  J.  Upon  a  former  trial 
of  this  cause  a  Judgment  was  recovered  by 
plaintiffs,  which  was  reversed  by  this  court 
and  a  new  trial  ordered.  158  Mich.  586,  123 
N.  W.  31.  Upon  the  second  trial  the  demand 
of  plalntlfFs,  which  was  an  uniMiId  balance 
of  on  account  for  liquors  sold  to  defendant 
was  admitted,  and  disputed  questions  arose 
upon  the  claim  of  defendant  that  plalntiffii 
owed  him  |630  for  rent  of  a  building  and 
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9107  for  use  of  certain  bar  fixtures.  Upon 
tbe  former  record  we  said  there  was  no  evi- 
dence from  which  It  conld  be  legitimately  In- 
ferred that  the  rent  had  been  paid,  and  that 
the  amount  due  defendant  for  rent  and  the 
amount  due  tabn  for  the  use  of  the  bar  fix- 
tures were  the  only  questions  for  the  jury. 
Upon  the  last  trial  the  question  whether  the 
rent  had  been  paid  was  again  submitted  to 
the  Jury,  and  It  Is  Inferred  that  the  Jury 
found  the  rent  had  been  paid,  and  that  the 
snm  due  for  tbe  use  of  the  bar  fixtures  had  not 
been  paid.  The  rerdlct  equals  the  plaintiffs' 
demand,  less  the  amount  claimed  by  defend- 
ant for  use  of  the  bar  fixtures.  Defendant 
(appellant)  Insists  that  no  testimony  was  In- 
troduced tending  to  prove  that  the  rent  had 
been  i)ald.  It  Is  contended,  further,  that  the 
court.  In  the  diarge  to  the  Jury,  erroneously 
placed  upon  defendant  the  burden  of  prov- 
ing that  the  rent  had  not  been  paid. 

The  testimony  given  upon  the  second  trial 
Is  not  the  same  as  that  given  upon  the  first 
trial.  The  defendant's  demand  for  rent  is 
for  a  period  of  21  months,  from  May  1,  18D7, 
to  February  1,  1809.  It  appears  that  In  Oc- 
tober, 1894,  defendant  and  his  wife  gave  a 
mortgage  upon  the  property,  the  rental  of 
which  is  Involved,  to  George  Trudeau  for 
$1,952.25,  containing  the  clause:  "And  It  is 
hereby  expressly  agreed  by  and  between  said 
parties  that  said  second  party  shall  have 
possession  of  the  first  floor  of  the  building 
on  said  lot  now  used  for  saloon  on  May  Ist, 
1895,  and  rent  the  same  and  apply  the  pro- 
ceeds of  rent  on  this  mortgage."  A  note  ac- 
companied the  mortgage;  the  debt  drawing 
Interest  at  8  per  cent  The  note  and  mort- 
gage w'ere  introduced  in  evidence.  Upon  the 
back  of  the  note  appeared  a  memorandum 
reading:  "Due  on  this  Oct.  23,  1895,  $2,167.- 
71.  Received  on  within  note  on  the  settle- 
ment on  January  1st,  1897,  money  enough  to 
leave  this  balance  due  on  this  note  and  mort- 
gage from  Boivin  to  Trudeau  Jan.  1st,  1897, 
the  sum  of  $1,720.78."  Under  date  January 
27,  1899,  defendant  and  his  wife  conveyed 
the  property  to  the  mortgagee  by  warranty. 
deed,  containing  a  covenant  against  Incum- 
brances, etc.,  excepting  a  certain  mortgage 
given  by  first  parties  to  George  Trudeau. 
'Xhe  consideration  stated  in  the  deed  was 
$1,900.  George  Trudeau,  who  was  father  of 
plaintiff  Trudeau,  Is  dead.  Plaintiff  Ram- 
baud  was  a  partner  with  the  elder  Trudeau 
in  the  saloon  business  from  May  1,  1897, 
and  the  firm  occupied  the  building  until 
January  1,  1899.  The  present  firm  (the 
plaintiffs),  It  is  said,  succeeded  to  the  rights 
and  assumed  the  liabilities  of  the  old  firm. 
Rambaud  testified  that  he  paid  his  half  of 
the  rent  to  Trudeau. 

Defendant  testified:  "A  few  months  after 
tbe  note  was  executed,  I  owe  him  $1,720.78, 
and  then  the  house  was  rented  to  Trudeau 
and  Rambaud.  I  told  him  to  draw  that 
rent,  and  he  draw  that  rent  to  the  1st  of 


May  next,  and  the  Ist  of  May  next  he  took 
the  bouse  himself,  and  he  ask  me  bow 
mudi  Is  it  for  the  rent?  Does  It  go  for  the 
same  rent?  And  I  says,  'Yes,'  and  he  go  in 
partner  with  Mr.  Rambaud  and  that's  the 
last  money  I  get  for  the  house,  and  it's  a 
standing  money  for  my  rent  I  used  to  take 
a  drink ;  some  time  I  used  to  pay,  and  some 
time'  I  didn't;  and  we  never  had  no  settle- 
ment. When  we  settle  and  I  sell  the  house 
in  1900,  he  say,  'I  allow  you  $1,900  for  the 
house,  and  leave  you  the  upstairs  to  live  In, 
and  pay  the  back  taxes  on  If;  and  he  was 
to  pay  $1,900  for  the  bouse.  I  says,  'How 
about  the  rent?'  and  he  says,  'We  figure  your 
rent  and  the  bouse  rent,  and  if  you  need 
that  I  help  you  to  build  again.  The  house 
rent  go  to  your  whisky  bill,'  and  we  leave 
it  that  way.  It  wasn't  before  the  bouse 
burned  down.  It  was  after.  ♦  •  •  In 
January,  1897,  I  balanced  accounts  with  Mr. 
Trudeau,  and  agreed  that  at  that  time  I 
owed  him  $1,720.78.  That  $1,720.78  and  the 
added  Items  from  then  until  the  time  I  sold 
tbe  building  were  the  considerations  that  are 
named  in  this  deed  for  tbe  building.  I  paid 
the  debt  by  deeding  the  building.  Q.  In  the 
mortgage  you  say  this:  'It  is  hereby  ex- 
pressly agreed  by  and  between  the  parties 
that  the  said  second  party  shall  have  pos- 
session of  the  first  floor  of  the  building  on 
said  lot  now  used  for  saloon,  on  May  1st, 
1895,  and  rent  the  same  and  apply  the  pro- 
ceeds of  rent  on  this  mortgage.  ♦  ♦  •  • 
You  made  that  agreement  in  the  mortgage 
with  Mr.  Trudeau,  did  you  not?  A.  In  the 
year  1894.  On  the  23d  of  January,  1894,  I 
made  that  agreement  with  him.  •  •  • 
Q.  Now,  Mr.  Boivin,  isn't  It  a  matter  of 
fact  that  you  bad  no  other  agreement  with 
Mr.  Trudeau  or  with  Mr.  Rambaud  as  to 
fixtures  in  the  saloon  at  any  other  time? 
A.  No  other  agreement  of  what?  When  I 
sold  the  building  to  Trudeau,  I  didn't  go 
and  make  an  agreement  as  to  the  rental  of 
the  fixtures  or  to  sell  them.  I  did  say  some- 
thing to  them  about  the  fixtures.  Q.  When? 
A.  It  was  my  furniture.  I  told  blm  when  I 
sold  tbe  house  I  had  the  furniture  there.  I 
never  sold  that.  I  told  him  I  had  it  there, 
and  he  said,  'We  will  use  It.'  That  was 
Trudeau.  Aside  from  the  counter,  chairs, 
and  the  ice  box,  the  other  furniture  In  the 
house  were  tbe  tables  and  spittoons.  Q.  How 
much  was  all  of  that  worth?  A  I  don't 
remember  what  I  paid  for  the  whole  thing. 
Q.  Never  mind  what  you  paid;  how  much 
was  It  worth?  A.  That  was  worth  a  good 
deal.  I  don't  remember  what  I  paid  for  It, 
the  counter  and  ice  box  and  chairs  and 
three  tables.  After  deeding  to  Mr.  Trudeau. 
I  remained  upstairs  In  that  building  for 
some  time,  and  occupied  it  for  a  dwelling. 
Q.  Paying  rent  for  it?  A.  I  wasn't  going  to 
pay  rent  and  he  came  back  and  he  says,  'You 
ought  to  pay  r«it;'  and  I  says,  'You  promis- 
ed that  I  don't  have  to  pay  rent;*   and  he 
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Bays,  Tou  are  able;  yon  otit^t  to  pay  t&atf 
aud  It  wasn't  our  agreetaent.  Q.  Tbe.  rent 
was  paid,  eren  after  Mr.  Trudeau  died?  A. 
I  paid  rent  some  of  the  time.  I  didn't  hare 
a  place  to  move,  and  I  couldn't  throw  my 
family  on  the  street  I  paid  rent  after  be 
died.  No  one  offered  to  put  me  out  on  the 
street,  but  be  asked  me  for  the  rent,  and  I 
asked  for  a  settlement.  He  owed  me  some 
money.  He  didn't  care  about  that ;  he  want 
the  rent  and  didn't  want  to  give  me  a  settle- 
ment. I  told  him  to  make  my  settlement, 
and  I  pay  the  money.  He  turned  the  settle- 
ment to  you  to  collect.  Q.  If  he  owed  you 
money,  how  was  it  you  paid  him  rent?  A. 
I  paid  the  rent  We  couldn't  settle ;  I  didn't 
know  how  much  he  owed  me  and  bow  much 
I  owed  him.  It  was  unsettled  business.  Q. 
Tou  paid  rent  after  be  died  without  being 
asked  for  it,  didn't  you?  A.  I  always  pay 
rent  when  he  ask  me^  when  he  send  ttie  bill. 
No;  I  didn't  present  a  bill  when  Mr.  Xru- 
deau's  estate  was  settled.  I  did  try  to  get 
a  settlement  until  suit  was  brought  here. 
A  dozen  times  I  asked  old  man  Trudeau.  A 
dozen  times  over.  Q.  Why  didn't  be  settle? 
A.  Because  he  didn't  settle,  that's  all.  He 
talk  about  It  and  put  me  back  and  talk 
about  It,  but  never  come  up  to  a  settlement ; 
and  I  asked  George,  his  son,  after  the  old 
man  died  to  make  up  my  bill  and  I  settle, 
and  he  told  me  how  much  It  was.  Q.  He 
made  you  up  a  bill,  did  he  not?  A.  He 
never  show  me  It  Q.  Didn't  he  send  you  a 
copy  of  the  bill  by  mall?  A.  He  told  me 
what  It  was.  He  send  me  a  bill  for  house 
rent.  Q.  Yon  expected  to  charge  the  rent 
for  the  saloon  building  to  Trudeau  and 
Rambaud,  didn't  you?  •  •  •  When  I 
gave  this  deed  in  January,  1899,  from  my- 
self and  wife  to  George  Trudeau,  Sr.,  I  didn't 
get  any  money  at  all.  Q.  Had  any  part  of 
that  rent  from  Trudeau  and  Rambaud  been 
applied  on  your  mortgage?  *  ♦  •  By  the 
Court:  Mr.  Boivin,  whose  handwriting  Is 
on  the  back  of  that  note?  A.  I  can't  tell 
you.  It  ain't  old  George  Trudeau.  The 
Court :  I  think  you  may  take  the  answer  to 
that  question,  and  give  Mr.  Mason  on  ex- 
ception. Q.  Now,  a  part  of  that  rent?  A. 
No,  sir." 

No  objection,  based  upon  the  fact  that 
Trudeau,  Sr.,  equally  with  the  witness,  had 
knowledge  of  some  of  the  matters  testified 
to,  was  interposed.  We  are  not  informed, 
although  the  Jury  may  have  been,  when 
Trudeau,  Sr.,  died.  That  fact  may  not  be 
Important  We  assume  that  tbis  suit  was 
begun  early  in  the  year  190S.  It  is  certified 
that  the  record  contains  the  substance  of  all 
testimony  given  at  the  trial.  There  is  no 
testimony  other  than  is  above  set  out  tend- 
ing to  prove  any  attempt  on  the  part  of  de- 
fendant to  collect  his  alleged  demand.  In 
view   of   the    agreement  evidenced   by    the 


mortgage  and  the  testimony  that  a  settle- 
ment was  made  when  defendant  deeded  the 
property  to  Trudeau,  Sr.,  we  think  the 
court  was  not  In  error  In  refusing  to  in- 
struct the  Jury  that  they  must  consider  the 
rent  unpaid. 

In  the  charge  the  court  said.  In  part:  "All 
the  transactions  which  took  place  between 
George  Trudeau,  Sr.,  and  the  defendant  In 
this  case,  are  not  in  evidence  and  could  not 
possibly  be,  on  account  of  the  fact  that 
George  Trudeau  is  dead,  and  many  of  the 
dealings  were  entirely  between  these  two. 
But  you  will  carefully  consider  all  the  cir- 
cumstances In  this  case,  and  then  determine 
whether  the  defendant  has  sustained,  by  a 
fair  preponderance  of  the  evidence,  that  the 
rent  for  those  premises  were  not  included 
and  adjusted  In  the  settlement  at  the  time 
that  the  building  was  sold  and  the  deed 
finally  passed  to  George  Trudeau."  It  is 
In  this  language  that  appellant  finds  the  bur- 
den cast  upoi^hlm  to  prove  that  the  rent 
had  not  been  paid.  The  testimony  which 
has  been  referred  to  supports  a  presumption 
of  fact  that  the  mortgage  matter  was  set- 
tled and  adjusted  with  reference  to  the 
terms  and  conditions  of  the  mortgage;  In 
other  words,  that  in  the  settlement  which 
was  made  the  money  found  to  be  due  upon 
the  mortgage  debt  was  diminished,  as  the 
contract  provided  It  should  be,  by  the 
amount  of  the  rent  If  defendant  had  not 
testified,  as  In  substance  be  did,  that  the 
debt  for  rent  was  not  taken  into  account  in 
the  settlement,  the  Jury  would  have  been 
warranted  In  finding  that  the  rent  had  been 
adjusted.  Whether  defendant's  testimony 
overbalanced  this  presumption  was  a  ques- 
tion for  the  Jury.  Upon  this  record  and  this 
subject  it  was  the  only  question  for  the 
Jury.  We  must  assume  that  it  would  have 
been  answered  favorably  to  defendant's  con- 
tention, if  the  Jury  believed  the  testimony 
of  defendant  There  was  no  other  testimony 
tending  to  rebut  the  presumption  raised  by 
the  testimony  for  plaintiffs.  In  Instructing 
the  Jury  to  determine  whether  the  defend- 
ant had  sustained  the  contention  that  the 
rent  was  not  adjusted  when  the  building 
was  sold  and  conveyed,  the  court  was  tech- 
nically, but  only  technically,  in  error.  In 
another  portion  of  the  charge  the  Jury  were 
told  that  If  they  found  that  the  rent  was 
not  paid,  that  the  defendant  never  received 
that  rent,  either  in  credit  or  cash,  or  any 
other  way,  then  they  should  deduct  the 
amount  admitted  to  be  due  to  plaintiffs  from 
the  amount  of  the  rent  and  give  defendant 
a  Judgment  for  the  balance.  In  our  opinion 
it  is  clear  that  defendant  was  not  prejudiced 
by  the  use  by  the  court  of  the  language  com- 
plained about  and  that  reversible  error  is 
not  made  to  appear. 

The  Judgment  Is  therefore  affirmed. 
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SMITH  v.  THE  AUDITOR  GENESUIk 
(Supreme  Court  of  Michigan.    March  27,  1911.) 

1.  Constitutional  liAW  (Si  19,  20«)— Con- 
stitutional PBOVIBIONS  —  CONSTBUCTION 
BY  I>EGi8LATUBi;— Effect. 

The  contemporaneoua  and  subsequent  con- 
structions by  the  Legislature  of  constitutional 
provisions  affecting  the  Legislature  are  entitled 
to  weight  in  determining  the  proper  construc- 
tion of  such  provisions. 

[E3d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  if  14,  15 ;  Dec.  Dig.  {§  19, 
20.*] 

2.  States  (|  61*)— Legiblatube— Officers- 
Compensation. 

Under  Const  1860,  art.  4,  f  15,  as  amend- 
ed in  1860,  fixing  the  compensation  of  the  mem- 
bers of  the  Legislature  at  a  per  diem  for  actual 
attendance,  and  Laws  1873.  No.  3,  f  3,  fixing 
the  compensation  of  the  members  of  the  Legis- 
lature as  prescribed  b;  the  Constitution,  and 
providing  tnat  the  secretary  of  the  Senate  and 
the  first  assistant  secretary  shall  receive  a  per 
diem  compensation  which  shall  be  in  full  for 
all  services  during  any  regular  session,  the  as- 
sistant secretary  of  the  Senate  is  entitled  to 
the  per  diem  during  ordinary  adjournments,  in- 
cluding Sundays. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  i  64 ;   Dec.  Dig.  |  61.*] 

McAlvay,  J.,  dissenting. 

Mandamus  by  Clarence  B.  Smith  against 
tbe  Auditor  General  to  compel  respondent 
to  countersign  a  certificate  and  to  Issue  a  war- 
rant on  tbe  State  Treasurer.    Writ  granted. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  HOOKER,  McALVAT,  BROOKE, 
BLAIR,  and  STONE,  JJ. 

Tuttle,  McArtbur  &  Dunnebacke  (De  Vere 
Hall  and  Dwigtat  G.  F.  Warner,  of  counsel), 
for  relator.  Franz  C.  Kubn,  Atty.  Gen.,  and 
Thomas  A.  Lawler,  Asst  Atty.  Gen.,  for 
respondent 

BLAIR,  J.  On  or  about  January  10,  1911, 
relator  was  duly  appointed  to  the  office  of 
assistant  secretary  of  the  Senate.  On  Feb- 
ruary 2d  there  was  issued  to  him,  under 
the  provisions  of  section  13  of  the  Complied 
Laws  of  1897,  being  section  3  of  Act  No.  8, 
Session  Laws  of  1873,  a  certificate,  signed 
by  the  President  and  secretary  of  the  Senate, 
that  there  was  due  to  relator  for  services  as 
such  assistant  secretary  the  sum  of  $60  for 
the  salary  period,  January  24,  1911,  to  Feb- 
ruary 2,  1911,  Incluslre.  The  Senate  was 
lu  actual  session  on  each  day  during  said 
period,  except  Saturday,  January  28th,  and 
Sunday,  January  29th.  The  relator  present- 
ed such  certificate  to  tbe  Auditor  General 
for  bis  signature,  as  provided  in  section  13. 
Tbe  Auditor  General  refused  to  countersign 
it,  basing  his  refusal  upon  a  written  opinion 
of  the  Attorney  General  that  officers  and 
employes  of  the  House  and  Senate  are  not 
entitled  to  a  per  diem  compensation  for  serv- 
ices rendered  on  Sunday. 

Relator's  petition  prays  for  a  writ  of  man- 
damus directing  the  Auditor  General  to  coun- 


tersign sucli  certificate,  and  also  to  issue  tils 
warrant  on  the  State  Treasurer  therefor.  If 
It  shall  appear,  as  contended  by  relator,  that 
respondent's  position  cannot  be  sustained  In 
law,  then  the  writ  should  Issue,  commanding 
him  to  perform  one  or  both  of  said  duties. 

The  Constitution  of  1835,  art.  4,  {  18,  pro- 
Tlded  that:  "The  members  of  the  Legiisla- 
ture  shall  receive  for  their  services  a  com- 
pensation to  be  ascertained  by  law  ♦  •  * 
and  such  compensation  shall  never  exceed 
$3  a  day." 

The  Constitution  of  1850  provided,  arti- 
cle 4,  {  15 :  "The  compensation  of  the  mem- 
bers of  the  Legislature  shall  be  $3  a  day 
for  actual  attendance  and  when  absent  on 
account  of  sickness  for  the  first  sixty  days 
of  the  tesslon  of  the  year  1851  and  for  the 
first  forty  days  in  every  subsequent  session 
and  nothing  thereafter.  When  convened  in 
extra  session  their  compensation  shall  be  $3 
a  day  for  tbe  first  twenty  days  and  nothing 
thereafter." 

Speaking  of  these  Constitutions,  this  court 
said  at  an  early  day:  "Under  the  former 
Constitution  the  amount  of  compensation  al- 
lowed to  members  and  officers  of  the  Senate 
and  House  of  Representatives  was  settled  up- 
on and  fixed  annually  by  the  Legislature 
Itself,  but  the  amotint  is  no  longer  the  sub- 
ject of  legislation.  It  Is  now  cle^Iy  and 
definitely  settled  and  fixed  by  the  revised 
Constitution.  Section  15  of  article  4  of  that 
instrument  provides  as  follows,"  etc. 

This  section  was  amended  In  1869-60  so  as 
to  read:  "The  compensation  of  the  members 
of  the  Legislature  shall  be  three  dollars  per 
day  for  actual  attendance,  and  when  ab- 
sent on  account  of  sickness,  bat  the  Legisla- 
ture may  allow  extra  compensation  to  the 
members  from  the  territory  of  the  Upper 
Peninsula,  not  exceeding  two  dollars  per  day 
during  the  session.  When  convened  in  ex- 
tra session  their  compensation  shall  be  three 
dollars  per  day  for  the  first  twenty  days, 
and  nothing  thereafter.    *     •    •" 

With  these  provisions  of  the  Constitution 
In  force,  the  Legislature  adopted  Act  No. 
3  of  the  Session  Laws  of  1873,  entitled,  "An 
act  to  provide  for  the  payment  of  the  officers 
and  members  of  tbe  Legislature." 

Section  2  provides  that:  "The  compensa- 
tion of  the  President  and  members  of  the 
Senate  and  of  the  Speaker  and  members  of 
the  House  of  Representatives  shall  be  three 
dollars  per  day  each  for  actual  attendance 
and  when  absent  on  account  of  sickness  dur- 
ing the  session  of  the  Legislature.  •  •  • 
Tbe  compensation  of  the  secretary,  engross- 
ing and  enrolling  clerk  and  sergeant  at  arms 
of  the  Senate  and  their  authorized  assist- 
ants *  •  •  shall  be  three  dollars  a  day 
each  for  actual  attendance  during  the  ses- 
sion," etc. 

This  section  was  amended  in  1907  (Pub. 
Laws  1907,  No.  85)  so  as  to  read:  "From  and 
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after  the  first  day  of  January,  1901,  tbe  com- 
pensation of  tbe  President  and  members  of 
tlie  Senate,  and  tbe  Speaker  and  members  of 
the  House  of  RepresentatlTes,  shal^  be  three 
dollars  per  day  each,  for  actual  attendance, 
and  wben  absent  on  account  of  sickness  dar- 
ing tbe  session  of  the  liegislature.  •  *  * 
Tbe  per  diem  compensation  of  the  secretary 
of  the  Senate  shall  be  ten  dollars;  of  tbe 
first  assistant  secretary,  six  dollars  •  •  • 
which  compensation  shall  be  In  full  for  all 
services  performed  daring  any  regular  or  spe- 
cial seaelon,"  etc. 

These  provisions  of  the  statute  render  it 
dear  that  it  was  the  intention  of  the  Legis- 
lature to  place  the  compensation  of  the  of- 
ficers referred  to  upon  precisely  the  same 
legal  standing  as  their  own,  namely,  a  fixed 
compensation  per  day  for  actual  attendance 
during  the  session.  If,  therefore,  a  reason- 
able construction  of  the  constitutional  provi- 
sions determining  their  compensation  au- 
thorized the  members  of  the  Legislature  to 
receive  their  per -diem  compensation  upon  a 
computation  including  Sundays,  it  lo^cally 
follows  that  the  same  mode  of  computation 
is  to  be  used  in  determining  the  relator's 
compensation. 

It  wUl  be  otwerved  that  by  the  original 
Constitution  of  1850  compensation  was  limit- 
ed to  the  first  60  days  of  the  session,  etc., 
and  as  amended  in  1860,  although  the  provi- 
sions limiting  payment  at  the  first  session 
to  60  days  and  thereafter  to  40  days  were 
omitted,  tbe  provision  was  retained  that 
wben  convened  In  extra  session  their  com- 
pensation should  be  |3  per  day  for  the  first 
20da;8i 

The  Constitution  of  1850,  art  4,  {  28,  con- 
tained a  farther  provision  that:  "No  new 
bills  shall  be  introduced  In  either  House  of 
tbe  Legislature  after  the  first  50  days  of  a 
session  shall  have  expired."  So  far  as  we 
have  been  able  to  ascertain,  this  provision 
has  always  been  construed  by  liie  Legisla- 
ture as  limiting  the  introduction  of  new 
bills  to  tbe  first  50  successive  days  of  the 
session.  Including  Sundays.  While  tbe  cor- 
rectness of  this  practical  construction  of  the 
Legislature  has  not  been  expressly  passed 
upon  by  the  court,  it  was  recognized  in  the 
case  of  Davock  v.  Moore,  105  Mich.  120  (vide 
page  133),  63  N.  W.  424,  429,  28  L.  R.  A.  783. 
In  that  case  the  bill  was  Introduced  on  the 
fiftieth  consecutive  day,  including  Sundays, 
end  the  court  said :  "It  appears  that  the  bill 
was  introduced  on  the  fiftieth  day,  and  there- 
fore within  the  time  limited  by  this  clause  of 
tbe  Constitution." 

This  is  tbe  natural  meaning  of  tbe  lan- 
guage used,  and  is  in  accordance  with  the 
contemporaneous  and  subE^equent  construc- 
tions of  tbe  Legislatures  of  the  state,  both 
of  which  considerations  are  entitled  to 
weight  in  determining  the  proper  construc- 
tion of  the  constitutional  provisions.  Attor- 
ney Gen.  V.  State  Bd.  of  Assessors,  143 
Mlcb.  73,  106  N.  W.  698;    Menton  t.  Cook, 


147  Mich.  640,  111  N.  W.  94.  This  construc- 
tion is  further  strengthened  by  the  provision 
of  article  4,  f  14,  of  the  Constitution,  that: 
"If  any  bill  be  not  returned  by  the  Crovemor 
within  10  days,  Sundays  excepted,  after  it 
has  been  presented  to  him,"  etc.  If  tbe 
words,  "first  fifty  days  of  a  session"  used  in 
section  28  of  article  4  include  Sundays,  no 
good  reasMi  is  perceived  why  tbe  same  in- 
terpretation sbonld  not  be  applied  to  similar 
words  used  in  tbe  sections  as  to  compensa- 
tion. 

Under  our  Constitution  and  laws  the  ses- 
sion of  the  Legislature  is  to  be  considered  as 
an  entirety.  Its  beginning  fixed  by  the  Con- 
stitution itself.  As  said  by  Mr.  Cusblng: 
"The  sitting  of  a  legislative  assembly,  from 
day  to  day,  begim  on  the  day  fixed  by  law, 
whether  a  quorum  assembles  or  the  Assem- 
bly Is  organized  on  that  day  or  not,  and 
brought  to  a  close  by  lapse  of  time  or  by 
mutual  agreement,  constitutes  a  session  for 
all  legal  or  parliamentary  purposes."  Law 
and  Practice  of  Legislative  Assemblies,  par. 
507.  The  usual  temporary  adjournments  of 
the  Legislature,  which  are^  in  fact,  neces- 
sary to  enable  the  members  to  perform  their 
duties  as  members  of  special  and  standing 
committees.  In  making  Investigations  for  the 
purpose  of  acquiring  necessary  information 
and  drawing  reports,  bills,  and  amendments 
for  tbe  action  of  the  House  when  in  session, 
and  in  performing  the  manifold  duties  inci- 
dent to  their  position  and  necessary  to  the 
proper  discharge  of  their  duties,  have,  in 
our  opinion,  no  effect  upon  the  continuity  of 
the  session. 

It  is  to  be  observed  that  neither  the  right 
of  the  members  of  the  Legislature  nor  of  the 
officers  and  employte  Is  grounded  upon  tbe 
right  to  receive  compensation  for  services 
actually  rendered  upon  Sun(}ay8,  but  upon 
the  view  that  the  method  of  computing  the 
time  in  determining  their  compensation  as 
fixed  by  the  Constitution  and  laws  concern- 
ing the  same  recognizee  all  days  of  the  ses- 
sion, whether  work  is  done  thereon  or  not. 
In  which  the  Legislature  may  legally  be  said 
to  be  in  session  as  proper  days  to  be  included 
In  the  computation.  We  have  no  doubt,  how- 
ever, that  an  adjournment  of  the  Leglslatnre 
and  tbe  dispersal  of  Its  members  to  attend 
to  their  own  affairs  to  the  exclusion  of  those 
of  the  state  may  cover  such  a  period  of  time 
as  to  exclude  the  view  that  the  Legislature 
Is  in  session,  for  tbe  purpose  of  basing  com- 
pensation upon  services  rendered. 

The  fact,  also,  that  the  members  of  tbe 
Legislature  Iiave  always  claimed  the  right  to, 
and  have  received,  compensation  for  Sundays 
during  the  sessions,  while  insufficient  to  over- 
turn tbe  plain  meaning  of  a  statute,  is  of 
considerable  moment  In  ascertaining  the  In- 
tention of  tbe  Legislature  In  passing  statutes 
providing  for  their  compensation.  There  la 
much,  also,  in  tbe  variance  of  the  language 
as  to  tbe  three  classes  of  officers  and  em- 
ployes used  in  the  amendment  of  1007  to 
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Btrengthen  our  condasloii  that  It  was  the  In- 
tention of  the  LeglBlatnre  that,  as  to  relator's 
class,  at  least,  Sundays  should  be  counted  In 
computing  his  per  diem  compensation.  The 
provision  of  the  original  act  of  1873  requir- 
ing actual  attendance  during  the  session  Is 
omitted  as  to  the  first  class  of  officers  pro- 
vided for  In  the  section,  although  it  is  re- 
tained as  to  the  second  class,  and  In  perhaps 
stronger  language  as  to  the  third  class. 

It  is  conceded  by  the  Attorney  General 
that  the  relator  Is  entitled  to  compensation 
during  ordinary  adjournments,  except  as  to 
Sundays,  as  we  understand,  even  though  not 
necessarily  employed  In  performing  services 
upon  those  days,  from  which  it  appears  to  us 
to  follow  that  the  per  diem  provided  is  not 
the  usual  per  diem  compensation  for  services 
actually  rendered  and  to  be  paid  for  only  as 
actually  rendered;  but,  as  we  have  hereto- 
fore said,  a  method  for  computing  the  amount 
due.  So  far  as  we  have  been  able  In  the 
brief  time  at  our  disposal  to  examine  au- 
thorities, they  appear  to  support  our  conclu- 
sion that  Sundays  are  to  be  Included  in  the 
computation  of  the  salaries,  and  that  the 
Sunday  law,  section  5812  of  the  Compiled 
Laws,  has  no  application  to  the  question. 
Cushlng's  Law  &  Prac.  of  Legislative  Assem- 
blies, gf  356,  357 ;  Ex  parte  Pickett.  24  Ala. 
91 ;  State  ex  rel.  v.  Hastings,  16  Wis.  337 ; 
Moren  v.  Blue,  47  Ala.  706;  Moog  v.  Ran- 
dolph, 77  Ala.  597,  vide  607;  State  ex  rel.  v. 
Auditor,  37  Mo.  176. 

It  is  argued  by  the  Attorney  General  that 
Moog  V.  Randolph,  supra,  and  Ex  parte  Cow- 
ert  92  Ala.  94,  9  South.  225,  holding  that  a 
constitutional  provision,  which  limited  each 
session  of  the  General  Assembly  to  50  days, 
means  working  days  and  Sundays  are  exclud- 
ed from  the  computation,  overrule  the  pre- 
vious cases  In  that  state  above  cited.  In 
Moog  y.  Randolph,  the  court  said:  "The 
right  to  adjourn  ad  libitum,  upon  certain 
week  days,  and  the  right  to  draw  pay  for 
such  days,  are  questions  not  necessarily  de- 
pendent, the  one  on  the  other.  The  irawer 
to  adjourn  may  exist,  without  the  right  to 
draw  pay,  and  they  are  not  convertible  or 
correlative  powers,  as  has  been  argued  be- 
fore us  at  the  bar.  This  suggestion  Is  not 
Intended  to  cast  any  donbt  on  previous  deci- 
sions of  this  court,  holding  that  the  members 
of  the  General  Assembly  are  entitled  to  draw 
their  per  diem  pay  on  Sundays,  a  view  In 
which  we  all  fully  concur." 

We  are  therefore  of  the  opinion  that  the 
relator  is  entitled  to  the  writ  as  prayed,  and 
it  is  so  ordered. 

OSTRANDER,  C.  J.,  and  BIRD,  HOOKER, 
BROOKE,  and  STONE,  JJ.,  concurred. 

McALVAT,  J.  I  am  unable  to  agree  with 
the  conclusions  of  Mr.  Justice  BLAIR  In  this 
matter,  as  set  forth  In  his  opinion.  The  only 
question  Involved  is  the  construction  of  a 
portion  of  the  statute  which  provides  for  the 


compensation  of  the  officers  and  members  of 
the  State  Senate,  viz.,  section  2  of  Act  No. 
85,  Pub.  Acts  1907.  The  facts  of  the  case 
as  stated  In  that  opinion  do  not  require  repe- 
tition. 

-  For  purposes  of  convenience  the  portion  of 
the  act  under  consideration  may,  however, 
be  properly  quoted:  "From  and  after  the 
first  day  of  January,  1901,  the  compensation 
of  the  President  and  members  of  the  Senate, 
and  the  Speaker  and  members  of  the  House 
of  Representatives,  shall  be  three  dollars  per 
day  each,  for  actual  attendance,  and  when 
absent  on  account  of  sickness  during  the  ses- 
sion of  the  Legislature.  •  ♦  •  The  per 
diem  compensation  of  the  secretary  of  the 
Senate  shall  be  ten  dollars;  of  the  first  as- 
sistant secretary  six  dollars,  •  •  ♦  which 
compensation  shall  be  in  full  for  all  services 
performed  during  any  regular  or  special  ses- 
sion for  which  they  are  elected  by  the  Senate 
or  appointed  by  a  superior  officer,"  etc. 

For  the  purposes  of  an  intelligent  con- 
stmctlon  of  this  statute  we  must  know  what 
It  says,  not  what  aft«r  one  reading  we  may 
think  It  says.  Such  knowledge  can  be  ac- 
quired only  by  repeated  and  critical  read- 
ings of  the  entire  quotation. 

After  such  careful  study,  and  applying  the 
fundamental  rule  of  all  construction,  that 
usual  and  ordinary  words  must  be  given 
their  usual  and  ordinary  meaning,  I  discov- 
er no  ambiguous  or  hidden  meaning  In  the 
simple  language  used.  This  statute  provides 
that  the  per  diem  compensation  of  relator 
(who  Is  first  assistant  secretary  of  the  Sen- 
ate) shall  be  $6,  and  there  is  no  stateoieut, 
express  or  implied,  that  the  days  of  employ- 
ment are  to  be  other  than  the  usual,  ordi- 
nary, and  lawful  days  of  any  ordinary  em- 
ployment 

The  contrary  Is  not  claimed  by  relator  and 
those  who  agree  with  him.  The  claim  is  that 
in  order  to  arrive  at  the  true  Intent  of  the 
Legislature  as  to  the  days  of  the  employ- 
ment other  constitutional  and  statutory  pro- 
visions must  be  considered,  together  with 
the  construction  of  long-continued  practice 
given  to  the  same  by  the  Legislature.  It  is 
sufficient  answer  to  such  claim  to  say  that 
such  rule  of  construction  is  never  allowable 
or  resorted  to  where  no  ambiguity  or  doubt- 
ful meaning  appears  on  the  face  of  the  stat- 
ute under  consideration. 

Further,  whatever  view  the  Legislature 
may  have  taken  of  the  provisions  of  the  state 
Constitution  cannot  control  in  construhig  this 
legislation,  unless  it  appears  that  it  acted 
within  its  authority  and  such  action  Is  con- 
clusive. Nor  will  Its  construction  of  Its  own 
legislation  be  binding,  if  in  contravention  of 
the  Constitution  or  the  general  laws. 

After  quoting  constitutional  and  statutory 
provisions  the  constructions  of  which  are  re- 
lied upon,  we  will  proceed  to  the  considera- 
tion of  the  argument  tending  to  support  re- 
lator's dalm,  which,  stated  briefly,  is  that  un- 
der this  statute  he  is  entitled  to  compensa- 
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tion  at  |6  per  day  for  every  day,  both  week 
days  and  Sundays,  from  the  time  of  bla  ap- 
pointment until  the  close  of  the  legislative 
sesRlon. 

The  portion  of  the  section  (section  2  of  the 
act  of  1907)  as  far  as  quoted,  and  as  far  as 
material  to  this  case,  does  not  In  any  re- 
spect change  section  2,  of  Act  No.  175,  Pub. 
Acts  of  1901 ;  which  it  amends,  and  which 
was  an  amendment  to  section  2  of  Act  No. 
3,  Pub.  Acts  1873,  entitled,  "An  act  to  pro- 
vide for  the  payment  of  the  officers  and  mem- 
bers of  the  Legislature,"  which  provided: 
"The  compensation  of  the  President  and  mem- 
bers of  the  Senate,  and  of  the  Speaker  and 
members  of  the  House  of  Representatives, 
shall  be  three  dollars  per  day  each,  for  actual 
attendance,  and  when  absent  on  account  of 
sickness  during  the  session  of  the  Legisla- 
ture. •  •  •  The  compensation  of  the  sec- 
retary, engrossing  and  enrolling  derk,  and 
the  sergeant  at  arms  of  the  Senate,  and  their 
authorized  assistants,  •  •  •  shall  be  three 
dollars,  a  day  each,  for  actual  attendance 
during  the  session,"  etc.  This  act  of  1873 
was  enacted  under  section  15,  art  4,  of  the 
Constitution  of  1850,  as  amended  in  1860, 
which  provided;  "The  compensation  of  the 
members  of  the  Legislature  shall  be  three 
dollars  per  day  for  actual  attendance,  and 
when  absent  on  account  of  sickness,  •  •  •  » 
etc. 

It  is  urged  that  because  under  this  con- 
stitutional provision  and  the  statute,  both  of 
wliich  provide  for  payment  for  actual  at- 
tendance and  when  absent  on  account  of  sick- 
ness, the  different  branches  of  the  I«gi8latare 
voted  themselves  a  per  diem  of  |3  for  every 
day  from  beginning  to  end  of  the  session  that 
must  stand  as  a  legislative  construction,  and 
control  in  the  instant  case.  This  Is  not  a 
reasonable  construction  of  this  constitution- 
al provision  or  the  statute,  and  such  provi- 
sions never  authorized  compensation  to  the 
members  of  the  Legislature  for  Sundays,  and 
no  claim  is  made  that  they  would,  except 
for  the  so-called  construction  of  the  lieglsla- 
ture.  It  was  in  direct  violation  of  both  the 
Constitution  and  the  statute.  Surely  this 
court  will  not  consider  such  an  act  a  con- 
struction of  the  Constitution  or  the  statute. 

Another  provision  of  the  Constitution  of 
1850  was:  "That  no  new  bills  shall  be  in- 
troduced in  either  house  of  the  Legislature 
after  the  first  fifty  days  of  a  session  shall 
have  transpired"  (a  provision  which  is  not 
contained  in  the  present  Constitution).  In 
a  case,  Davock  v.  Moore,  105  Mich.  120,  at 
page  133,  63  N.  W.  424,  at  page  429,  28  L.  R. 
A.  783,  where  a  bill  was  Introduced  on  the 
flftletb  consecutive  day  of  the  legislative  ses- 
sion. Including  Sundays,  this  court  said:  "It 
appears  tlut  the  bill  was  introduced  on  the 
fiftieth  day,  and  therefore  within  the  time 
limited  by  this  clause  of  the  Constitution." 
The  question  as  to  whether  Sundays  were 
to  be  counted  or  not  was  not  before  the  court 
It  was  in  fact  on  the  fiftieth  day  and  wltbln 


the  constitutional  provision  in  any  event, 
whether  Sundays  were  included  or  not  This 
Is  claimed  to  be  a  recognition  by  this  court 
that  Sundays  are  to  be  counted  as  legislative 
days.  This  case  does  not  support  the  conten- 
tion.. Other  courts  have  passed  upon  the 
qaestion,  holding  against  relator.  Ex  parte 
Cowert  92  Ala.  94,  9  South.  225;  Moog  r. 
Randolph,  77  Ala.  697. 

In  EiX  parte  Cowert  supra,  a  statute  was 
claimed  to  be  void  because  enacted  after  the 
lapse  of  60  days  to  which  sessions  of  tha 
General  Assembly  are  limited.  The  court 
said:  "It  has  more  than  once  been  determin- 
ed by  this  court,  and  we  have  no  disposition 
to  depart  from  our  rulings  on  that  subject 
that  'days,'  within  the  limitation  upon  the 
sessions  of  the  Oeneral  Assembly  imposed  by 
section  15,  art  4,  of  the  Constitution,  means 
working  days,  and  of  consequence  that  Sun- 
days are  to  be  excluded  from  the  computa- 
tion by  which  the  end  of  the  session  is  to  be 
determined,"  citing  Moog  v.  Randolph,  77 
Ala.  507;  Sayre  v.  Pollard,  77  Ala.  60&  These 
are  the  latest  and  therefore  the  controlling 
pronouncements  of  that  court,  and  In  no  cas- 
es in  that  state  has  the  question  of  includ- 
ing Sundays  In  computing  compensation  been 
before  the  court  There  are  dicta  upon  the 
subject  in  two  cases  relied  upon  by  relator, 
which  are  referred  to  and  quoted  in  the  opin- 
ion of  Mr.  Justice  BLAIR. 

The  provision  In  the  Constitution  «f  1850 
relative  to  compensation  of  members  of  the 
Legislature  provided  pay  only  for  each  day 
"for  actual,  attendance,  and  when  absent  on 
account  of  sickness."  The  statute  of  1873 
in  terms  followed  this  provision  of  the  Con- 
stitution providing  for  a  per  diem  compensa- 
tion for  employfe  of  the  Senate  "while  In  ac- 
tual attendance."  The  striking  out  of  these 
words  In  1901  and  1907,  where  they  appeared 
the  second  time  in  the  act  of  1873,  was  sim- 
ply removing  a  redundancy  and  has  no  ef- 
fect upon  this  constmctton.  We  must  con- 
strue this  section  as  a  whole.  ^ 

While  a  session  of  the  Legislature  is,  in  a 
certain  sense,  continuous  from  its  opening 
until  its  final  adjournment,  it  cannot  be  said 
that  Sundays  can  be  called  legislative  days. 
It  will  not  be  contended  that  exigencies 
threatening  the  public  safety,  the  public 
health,  etc.,  might  not  arise  where  legislative 
action  on  Sunday  would  be  perfectly  proper ; 
but  the  Journals  of  both  branches  of  the  Leg- 
islature show  that  during  all  of  its  sessions 
since  the  state  was  organized  no  such  ses- 
sions have  been  held  upon  Sunday,  and  that 
adjournments  over  that  day  have  always  been 
taken.  The  Legislature  by  such  action  has 
by  an  nnbroken  record  reoogniaed  that  Sun- 
day is  not  a  working  day,  and  also  recog- 
nized the  provision  of  the  general  law  pro- 
hibiting work  on  Sunday.  A  branch  of  tlie 
Legislature  is  no  more  authorized  to  ignore 
the  laws  of  the  state  than  an  individual,  and 
unlawful  agreements  of  employment  with  Its 
agents  cannot  be  made  bf  tt> 
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This  court  has  frequently  declared  the  poli- 
cy of  the  state  relative  to  the  observance  of 
Sunday  laws.  It  recently  helcj.  In  an  opin- 
ion written  by  Mr.  Justice  Carpenter:  "The 
Sunday  law  In  question  in  this  case  is  one 
not  merely  directed  against  the  making  of 
contracts  as  such.  It  prohibits  and  makes  il- 
legal the  doing  of  all  work,  except  works  of 
necessity  and  charity,  and  It  makes  the  do- 
ing of  such  prohlMtlve  work  punishable  by 
fine,"  eta  International  Text-Book  Compa- 
ny V.  Ohl,  150  Mich.  181,  111  N.  W.  768,  13 
L.  R.  A.  (N.  S.)  1157,  121  Am.  St  Rep.  612. 
The  foregoing  recognition  by  the  Legisla- 
ture, the  Sunday  statute,  and  the  decisions 
of  the  court  relative  to  the  Sunday  laws  are 
invoked  as  bearing  against  the  conclusiveness 
of  former  action  of  the  branches  of  the  Leg- 
islature upon  the  matter  of  per  diem  compen- 
sation urged  as  a  controlling  construction  In 
favor  of  relator.  The  conclusion  cannot  be 
avoided  that  the  action  of  the  branches  of 
the  Legislature  was  not  a  binding  construc- 
tion of  the  Constitution  and  this  statute. 
The  repeated  violation  of  a  constitutional  or 
statutory  provision  cannot  amount  to,  or  be- 
come, l^^Iative  construction  by  labeling  it 
such.  It  remains  a  repeated  violation  of 
law  and  nothing  more. 

Such,  in  effect,  has  been  held  by  this  court 
in  a  case  where  a  portion  of  the  compensa- 
tion clause  of  this  statute  was  before  It  for 
construction.  A  mandamus  was  asked  to 
compel  the  Auditor  General  to  countersign  a 
certificate  Issued  by  the  Speaker  and  clerk 
for  mileage  claimed  to  be  due  relator,  a 
Journal  derk  of  the  House  of  Representa- 
tives, during  the  regular  session  of  1901. 
Cook  V.  Auditor  General,  129  Mich.  48,  87  N. 
W.  1087.  An  examination  of  the  original 
record  and  briefs  In  the  case  discloses  that 
relator  principally  relied  upon  the  legisla- 
tive construction  of  the  statute  by  long-con- 
tinued practice.  In  his  brief  be  says:  "A 
careful  examination  of  the  Senate  and  House 
Journals  shows  that  both  Houses  have,  each 
for  itself,  continuously  and  without  chal- 
lenge, ever  since  the  adoption  of  the  present 
Constitution  exercised  the  right  of  determin- 
ing the  mileage  of  their  members,  officers, 
and  employt^s."  In  supix)rt  of  this  conten- 
tion numerous  pages  are  cited  from  these 
Journals.  Again,  "we  submit  that  the  prac- 
tical construction  of  the  statute  of  1873  al- 
ways has  been  that  each  House  possesses 
tlie  power  to  fix  tbe  mileage  of  its  own  mem^ 
l>ers,  ofilcers,  and  employes,  and  that  it  is  too 
late  to  question  that  practice  now."  This 
is  familiar  language.  By  substituting  "per 
diem"  for  "mileage"  we  have  a  perfect  repro- 
duction of  relator's  argument  in  the  instant 
case. 

In  Cook  V.  Aud.  Oen.,  supra,  Chl^  Jus- 
tice Montgomery,  speaking  for  the  court, 
said:  "It  Is  the  contention  of  the  relator 
that  be  (referring  to  the  Auditor  General) 
liad  no  discretionary  power  in  the  matter; 
that  the  House  of  Representatives  Itself  ia- 
180N.W.-36 


termines  the  amount  of  mileage  due  to  each 
member.  And  this  Is  based  upon  long-con- 
tinued practice,  upon  the  claim  of  necessity, 
and  upon  the  claim  that  each  house  exercises 
certain  judicial  powers,  such  as  are  neces- 
sary to  determine  questions  arising  in  mat' 
ters  peculiar  to  Itself.  •  ♦  •  But  what- 
ever may  be  said  of  the  force  of  practice  In 
the  absence  of  any  statutory  provision,  it  is 
clear  that  the  Legislature,  acting  through 
both  branches,  and  by  law  aiiproved  by  the 
Governor  has  the  undoubted  power  to  limit 
the  exercise  of  such  practice,  and  to  pre- 
scribe what  the  compensation  to  employes 
shall  be,  and  the  manner  In  which  it  shall 
be  determined.  •  •  •  The  duty  of  certi- 
fying this  per  diem  and  mileage  presupposes 
tbe  ability  to  determine,  and  Imposes  tbe 
duty  upon  the  officers  whose  duty  it  is  to  so 
certify  and  countersign  the  certificates  of 
determining,  the  amount  due;  and  it  is  sig- 
nificant that  the  statute  provides  that  the 
amount  so  certified  shall  be  such  sums  as 
may  be  due  'under  the  provisions  of  this 
act,'  which  Is  the  statute  fixing  tbe  com- 
pensation. *  *  *  So  in  the  present  case, 
the  duty  of  certifying  implies  a  duty  of  cer- 
tifying the  truth.  This  necessitates  an  as- 
certainment of  the  truth,  and  by  the  lan- 
guage of  tbe  statute  it  Imposes  upon  the  of- 
ficers whose  duty  it  is  to  certify  and  counter- 
sign the  duty  of  ascertaining  how  much  is 
due  by  the  terms  of  the  act  In  holding  this 
we  in  no  way  Infringe  upon  the  prerogative 
of  a  co-ordinate  branch  of  the  government 
We  but  affirm  the  law  which  tbe  Legislature 
has  Itself  enacted.  *  *  *  It  is  suggested 
that  if  the  view  above  indicated  is  adopted, 
money  has  been  drawn  illegally  from  the 
state  treasury  In  a  great  many  Instances, 
for  the  reason  that  the  Legislature  has  as- 
sumed to  pass  a  resolution  fixing  the  mileage 
of  its  members  at  the  close  of  the  session: 
But  we  assume  that  in  the  cases  referred  to 
there  has  been  also  the  certificate  of  tbe 
proper  officers,  countersigned  by  the  Auditor 
General;  and,  if  this  be  so,  it  can  hardly  "be 
said  that  the  funds  were  Illegally  withdrawn 
from  the  state  treasury.  However  this  may 
be,  and  giving  due  regard  to-  tbe  force  of 
long-continued  practice,  we  are  not  able  to 
discover  in  the  statute  In  question  any  am ' 
biguity." 

I  think  the  case  is  decisive  of  the  construc- 
tion Involved  in  this  case  under  considera- 
tion. Tbe  court  in  its  construction  of  this 
statute  refused  to  recognize  the  claimed  leg- 
islative construction,  because  it  was  not  able 
to  discover  in  tbe  statute  In  question  any 
ambiguity.  It  is  tbe  principle  of  construc- 
tion Insisted  upon  early  In  .  this  opinion. 
This  court  cannot  hold  differently  In  the  case 
at  bar,  without  overruling  Cook  v.  Aud.  Gen., 
supra.  The  cases  are  not  distinguishable. 
The  fact  that  in  that  case  the  court  was 
considering  "mileage,"  and  in  this  case  the 
"per  diem"  of  legislative  employes,  does  not 
make  a  distinction  in  tbe  principle  involved 
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In  tbe  two  cases.  The  construction  of  this 
statute  by  this  conrt  In  Cook  y.  Aud.  Gen. 
was  accepted  by  the  Legislature.  Since  It 
was  decided,  no  attempt  has  been  made  by 
that  body  to  alter,  amend,  or  repeal  the  sec- 
tion under  consideration.  Such  construction 
must  therefore  be  considered  as  final  and 
binding  imtll  that  case  Is  overruled. 

Should  there  remain  any  doubt  of  the  cor- 
rectness of  the  conclusions  arrived  at  in  this 
opinion,  attention  Is  called  to  a  further  rea- 
son why  the  relator  Is  not  entitled  to  the 
relief  asked.  The  Constitution  of  1908  does 
not  contain  the  provision  relative  to  com- 
pensation of  members  of  the  State  Legisla- 
ture upon  which  the  claimed  construction 
must  stand.  The  constitutional  provision 
now  Is  as  follows:  "The  compensation  of 
members  of  the  IiCglslature  shall  be  eight 
hundred  dollars  for  the  regular  session. 
When  convened  In  extra  session  their  com- 
pensation shall  be  five  dollars  per  day  for 
the  first  twenty  days  and  nothing  thereafter" 
(Const  art  5,  |  9).  By  Implication  this  sec- 
tion of  the  statute  of  1873  under  considera- 
tion, in  so  far  as  It  relates  to  the  compensa- 
tion of  members  of  the  Leglslatare,  Is  re- 
pealed, and  Is  no  longer  of  any  force  or  ef- 
fect The  new  Constitution  does  not  con- 
tain the  provision  limiting  the  right  to  in- 
troduce bills  after  the  expiration  of  the  first 
51  days  of  a  session. 

No  attempt  has  been  made  on  the  part 
of  the  Legislature  to  amend  this  statute.  All 
legislative  enactments  which  are  not  in  har- 
mony with  the  new  Constitution  cannot  sur- 
vive^ and  are  not  entitled  to  any  considera- 
tion. All  which  do  remain  and  have  force 
and  effect  under  this  Constitution  must  be 
construed  in  harmony  with  its  letter  and 
spirit  and  any  construction  heretofore  given, 
founded  upon  any  statute  which  is  not  In 
harmony  with  the  letter  and  spirit  of  tbe 
present  Constitution,  is  of  no  force  or  effect 
It  cannot  be  recognized  by  this  court,  for  tbe 
reason  that  aU  decisions  of  this  court  must 
be  in  harmony  with  the  present  Constitution. 
The  construction  contended  for  is  purely  me- 
chanical and  must  be  so  accepted.  It  is  con- 
trary to  my  sense  of  Justice.  Like  the  idol 
of  the  prophet's  vision,  it  has  the  semblance 
of  strength,  but  its  feet  are  made  of  clay. 

The  conclusion  Is  that  tbe  relator  is  nc^t 
entitled  to  the  relief  prayed.  -  The  writ 
should  therefore  be  denied. 


BEAMS  y.  SINCLAIR.  (No.  10340.) 

(Supreme  Court  of  Nebraska.     March  18. 

1911.) 

fSvUalui  bv  the  Court.) 

1.  Gjectuent   (I  9*)— Sufficiency  or  Evi- 
dence. 

As  a  general   proposition  tbe  plaintiff  in 
ejectment   must    recover,    if   at   all,    upon   the 


strength   of  his   own   title,   and   not  upon  the 
weakness  of  his  adversary's. 

[E^.  Note.— Tor  other  cases,  see  Ejectment, 
Cent.  Dig.  i  18 ;   Dec.  Dig.  |  9.*1 

2.  Courts   (S  18*)— Jubisdiction. 

The  courts  of  IlUnois  have  no  authority 
by  partition  proceedings  to  transfer  title  to 
real  estate  in  Nebraska. 

[E)d.  Note.— For  other  cases,  see  Conrts,  (3ent. 
Dig.  {{  53-69;    Dec  Dig.  {  18.*] 

3.  BsTOPPKL   (f   20*)— RxciTAi.   IN   Mastkb's 
Deed. 

The  recitals  in  a  master's  deed  which  pur- 
ports to  convey  title  to  real  estate  in  Nebraska, 
but  executed  in  a  suit  prosecuted  in  the  cir- 
cuit court  of  Illinois,  are  not  competent  proof, 
against  a  stranger  to  the  record,  and  not  in 
privity  therewith,  of  the  death  of  a  person 
whose  lands  are  sought  to  be  conveyed  thereby, 
or  of  any  fact  that  might  estop  the  legal  rep- 
resentatives of  such  deceased  person  from  as- 
serting title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Bstoppel, 
Cent  Dig.  {«  01,  ®;   Dec.  Dig.  f  20.*] 

4.  BjECTIfENT    (I    17*)— SUFFICIENCT    OF    EJvi- 
DBNCE. 

A  ^intiff  In  ejectment,  who  has  not  es- 
tablished a  prima  facie  right  to  the  possession 
of  the  premises,  is  in  no  position  to  urge  that 
the  defendant  is  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Ejectment; 
Cent  Dig.  H  03,  04;    Dec  Dig.  f  17.*] 

Appeal  from  District  Court,  Franklin 
County;  Dungan,  Judge. 

Action  by  John  F.  Reams  against  Albert  W. 
Sinclair.  Judgment  for  defendant  and  plain- 
tiff appeals.    AfiSrmed. 

A.  H.  Byrum  and  G.  J.  Marshall,  for  ap- 
pellant W.  C.  Dorsey  and  H.  W.  Short,  for 
appellee. 


ROOT,  J.  This  is  an  action  in  ejectment 
From  a  judgment  rendered  upon  a  directed 
verdict  in  tbe  defendant's  favor,  tbe  plaintiff 
appeals. 

The  petition  contains  the  ordinary  allega- 
tions with  respect  to  the  plaintiff's  title  and 
the  defendant's  wrongful  possession.  The  an- 
swer is  a  general  denial.  The  plaintiff  by 
documentary  evidence  traced  title  from  tbe 
United  States  to  Fred  Smith.  Over  the  de- 
fendant's objections  the  plaintiff  introduced 
In  evidence  the  record  of  a  deed  executed  by 
W.  R.  Curren,  master  in  chancery  in  and  for 
Tazewell  county.  111.,  which  purports  to  con- 
vey title  to  the  plalntUTs  grantor.  There 
are. recitals  in  this  instrument  to  the  effect 
that  it  was  made  in  chancery  proceedings 
pending  in  the  circuit  court  of  Tazewell 
county,  in  an  action  wherein  Deltrich  C. 
Smith,  Habbe  Velde,  Luppe  Luppen,  as  sur- 
viving partners  of  T.  &  II.  Smith  &  Co.  and 
of  the  firm  of  Pekin  Plow  Company,  and 
Carrie  Smith,  Susan  Velde,  and  Catherine 
Luppen  were  complainants,  and  Louise  Smith, 
as  surviving  wife  and  administratrix  of  th» 
estate  of  Frederick  C.  Smith,  deceased,  and 
others  were  defendants,  and  that  in  said  pro- 
ceedings definitely  described  tracts  of  land 
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in  Illinois,  South  Dakota,  and  Nebraska  were 
ordered  sold  by  the  master,  etc. 

Tbe  tract  InvolTed  In  tbis  action  contains 
80  acres  of  wblcb  50  acres  are  cultivated; 
all  of  It  Is  rough  and  the  defendant  occupied 
it  for  about  two  years  preceding  the  com- 
mencement of  tbe  action.  Six  months  writ- 
ten notice  to  quit  was  served  upon  the  de- 
fendant before  this  action  was  commenced. 
There  is  no  proof  of  tbe  circumstances  un- 
der which  the  defendant  secured  possession 
of  the  land,  whether  under  a  claim  of  right 
or  by  force  of  arms,  nor  to  show  whether 
Fred  Smith,  or  any  person  by  his  authority, 
at  any  time  occupied  the  premises.  Xhere 
is  no  proof  other  than  the  recitals  in  the 
master's  deed  that  Fred  Smith  is  dead,  nor 
is  there  a  scintilla  of  evidence  that  T.  &  H. 
Smith  &  Co.  or  the  Pekin  Plow  Company  at 
any  time  had  any  interest  in  the  land,  or 
that  Fred  Smith  beld  tlUe  thereto  for  these 
partnerships,  or  either  of  them.  Under  these 
circumstances  did  the  court  err  in  directing 
a  verdict  for  the  defendant?  The  cause  is 
submitted  on  the  theory  that  the  proceedings 
In  lUlnois  were  in  partition.  Upon  that  hy- 
pothesis the  decree  of  the  Illinois  circuit 
court  could  not  in  itself  affect  the  title  to 
land  in  Nebraska. 

In  Schick  V.  Whitcomb,  68  Neb.  784,  94  N. 
W.  1023,  we  held  tbat  partition  proceedings 
are  in  rem,  and  that  the  courts  of  one  state 
have  no  Jurisdiction  to  partition  lands  lying 
within  the  boundaries  of  another.  See,  also, 
Cartwrlght  t.  Pettis,  2  Cb.  Cas.  (Eng.)  214, 
22  Eng.  Rep.  916;  Wlmer  v.  Wimer,  82  Va. 
890,  5  S.  E.  S36,  3  Am.  St.  Rep.  126 ;  Pillow  T. 
Southwest  Yirginia  Improvement  Co.,  92  Ya. 
144,  23  S.  E3.  32,  53  Am.  St  Rep.  804;  Farm- 
ers' Loan  ft  Trust  Co.  v.  Postal  Telegraph 
Co.,  55  Conn.  334,  11  Atl.  184,  3  Am.  St.  Rep. 
53.  If  tbe  suit  in  Illinois  were  prosecuted  to 
distribute  the  assets  of  a  partnership  dissolv- 
ed by  tbe  death  of  a  partner,  as  seems  pos- 
sible from  the  recitals  In  the  deed,  and  If 
Fred  Smith  beld  title  to  tbis  land  for  tbe 
benefit  of  the  firm,  the  legal  effect  of  a  de- 
cree rendered  by  a  court  having  Jurisdiction 
of  all  persons  Interested  In  tbe  firm  and  of 
the  legal  representatives  of  Fred  Smith,  if 
be  is  dead,  would  be  entirely  different  from 
tbat  of  a  decree  rendered  in  ordinary  parti- 
tion proceedings. 

In  the  instant  case  there  is  no  proof  tbat 
*any  part  of  the  consideration  for  tbe  master's 
deed  was  paid  to  any  heir,  devisee,  or  other 
legal  representative  of  Fred  Smith,  nor  were 
any  circumstances  brought  to  the  district 
court's  attention  tending  to  prove  that  by 
reason  of  the  conduct  of  the  owners  of  the 
land  they  parted  with  their  interest  therein. 
It  Is  not  made  to  appear  tbat  tbe  defendant 
holds  under  Fred  Smith  or  bis  successors 
in  Interest  For  all  the  record  discloses,  he 
•nay  hold  under  a  tax  deed.    In  that  event 


his  title  would  flow  direct  from  the  state,  in? 
dependent  of  all  estates  theretofore  vested  in 
any  person.  In  the  condition  of  tbe  record 
the  recitals  In  the  master's  deed  did  not  bind 
the  defendant  Costello  v.  Burke,  63  Iowa, 
361,  19  N.  W.  247;  Miller  v.  Miller,  03  Iowa, 
387,  19  N.  W.  251.  Since  tbe  plaintiff  did 
not  prove  a  prima  fade  title  to  tbe  land  or 
the  right  to  tbe  possession  thereof,  he  Is  not 
In  position  to  Invoke  the  rule  tbat  any  title 
Is  suflBclent  as  against  a  mere  trespasser. 
Hammond  v.  Shepard,  186  111.  235,  57  N.  E. 
867,  78  Am.  St  Rep.  274 ;  De  Land  v.  Dixon 
Power  &  Lighting  Co.,  226  IlL  212,  80  N.  E. 
125.  We  find  nothing  In  tbis  record  to  take 
the  case  out  of  tbe  general  rule  that  tbe 
plaintiff  In  ejectment  must  prevail.  If  at  all, 
upon  the  strength  of  bis  own  title,  and  not 
upon  the  weakness  of  his  adversary's. 

Tbe  Judgment  of  the  district  court  Is  there- 
fore affirmed. 

LETTON,  J.,  not  sitting. 


CONN  et  al.  v.  CHICAGO,  B.  ft  Q.  B.  CO. 
(No.  16,287.) 

(Supreme  Court  of  Nebraska.     March  16, 
1911.) 

(Byllahut  by  the  Court.) 

1.  Railboaus     ({     113*)  —  CoNSTBUCnON    OF 
RoADBKD  — Liability    fob    Injubus    to 

liAROOWNBBS. 

A  railway  company  by  acquiring  a  right 
of  way  also  secures  the  right  to  constract  and 
maintain  a  roadbed  In  a  lawful  and  proper 
manner,  and,  if  in  so  doing  it  does  not  unneo- 
easarily  or  negligently  injure  its  grantor  or 
his  succeesore  in  interest,  it  is  not  liable  to 
them  for  injuries  Inflicted  as  an  incident  to 
tbat  construction  and  maintenance. 

[Ed.  Note.— For  other  cases,  see  Railioads, 
Cent.  Dig.  S§  230,  351-364;   Dec.  Dig.  f  113.  ♦] 

2.  Watkbs   and   Wateb   Coubbes    (|  118*)-r 
CoNSTBUcnoii    OF    Roadbed— Nkgligbnce. 

The  mere  fact  that  a  railway  roadbed  in- 
terferes with  surface  water  not  flowing  in  any 
drain  or  water  course  will  not  sustain  a  find- 
ing of  negligent  construction  in  an  action 
brought  to  recover  damages  for  obstructing  the 
flow  of  such  water. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.   ig  128-130:    Dec 
Dig.  i  U8.«] 

3.  Watebb  and  Watke   Coubses   (J  118*)— 

CONBTBtJCTION      OF     BOADBKD— NEOUQKNCI. 

In  an  action  to  recover  damages  for  a  rail- 
way company's  alleged  negligence  ia  construct- 
ing its  roadbed  so  as  to  interfere  with  tfai 
drainage  of  surface  water,  the  jury  should  be 
instructed  that  if  the  roadbed  did  not  obstruct 
the  natural  drains  and  water  courses  through 
which  accumulated  surface  water  was  wont  to 
flow  while  the  premises  were  in  a  state  of  na- 
ture, or  if  those  drains  were  obstructed  by  the 
defendant,  so  long  as  it  substituted  an  artificial 
way  of  equal  capacity  and  efficiency.  It  was  not 
negligent  in  constructing  a  solid  continuous 
roadbed  for  its  railway. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W^ater  Courses,  Cent  Dig.  {|  128-130;  Dec 
Dig.  f  118.*] 
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Ai>peal  from  District  Court.  Lancaster 
CSonnty;    Stewart,  Jndge. 

Action  by  William  P.  Conn  and  others 
against  the  Chicago,  Burlington  &  Qnlncy 
Ballroad  Company.  Jndgment  for  plaintiffs, 
and  defendant  appeals.  Beversed  and  re- 
manded. 

Jas.  E.  Kelby  and  F.  E.  Bishop,  for  appel- 
lant    Greene  &  Greene,  for  appellees. 

BOOT,  J.  The  plaintiffs  aUege  that  the 
defendant  "negligently  and  carelessly  threw 
up  and  built  an  embankment  across  said 
lands  In  snch  a  manner  as  to  deprive  all  of 
said  lands  to  the  east  of  said  embankment 
of  drainage  facilities  for  surface  waters 
which  had  theretofore  been  afforded  by  the 
natural  slope  ot  said  land  southeast  of 
the  Nemaha  rlrer,  and  plaintiffs  allege  that 
defendant  has  negligently  and  carelessly 
maintained  said  embankments  *  *  *  to 
this  time"  No  motion  was  filed  to  make  the 
petition  more  definite  and  certain,  and,  un- 
der the  general  allegation  of  negligence,  any 
eridenoe  was  relevant  which  tended  to  prove 
that  the  defendant  had  violated  any  duty  it 
owed  the  plaintiffs  with  respect  to  the  sub- 
ject of  the  litigation.  Omaho  &  B.  Y.  B.  Co. 
T.  Wright,  4»  Neb.  456,  68  N,  W.  618;  Union 
P.  B.  Co.  V.  Vincent,  58  Neb.  171,  78  N.  W. 
457.  The  defendant  answered  by  way  of  a 
general  denial,  and  pleaded  that  its  embank- 
ment was  properly  and  skillfully  constructed 
with  respect  to  the  maintenance  and  opera- 
tion of  its  railway  "and  also  with  regard  to 
the  drainage  of  surface  and  flood  waters 
on  the  lands  adjacent  thereto,  and  that  said 
railroad  and  embankment  have  remained  in 
practically  the  same  condition  as  constructed 
for  more  than  10  years  prior  to  July,  1907," 
etc.  A  general  demurrer  to  this  defense  was 
sustained.  Error  is  assigned  but  not  argued 
with  respect  to  this  ruling,  and  it  will  not 
be  further  considered. 

The  evidence  discloses  that  the  plaintiffs' 
land  is  situated  in  the  valley  of  the  Nemaha 
river;  that  the  defendant's  railway  Is  be- 
tween the  river  and  the  plaintiffs'  land,  and 
Is  constructed  upon  an  embankment  elevated 
about  four  feet  above  the  surface  of  the  val- 
ley. The  elevation  of  the  land  increases  to 
the  northward,  and  the  general  course  of  the 
surface  water  Is  south  and  southeast  to- 
wards the  river.  A  highway,  also  construct- 
ed upon  an  embankment,  runs  northwest 
and  southeast  immediately  east  of  the  plain- 
tiffs' land.  The  evidence'  tends  strcmgly  to 
prove  that  before  the  railway  was  construct- 
ed a  draw  or  ravine  exteuded  from  the 
Nemaha  northwestward  to  a  point  within 
the  defendant's  right  of  way  and  close  to 
the  southeast  comer  of  the  land  described 
In  the  petition,  and  that  It  furnished  a  way 
for  surface  water  which  accumulated  there- 
on. The  evidence  also  tends  to  prove  that 
the  defendant  constructed  its  grade  across 
this  draw  and  provided  no  opening  for  the 
escape  of  water,  but  constructed  a  shallow 


ditch  within  Its  right  of  way  north  of  and 
parallel  to  its  railway  eastward,  and  that 
the  water  thereby  deflected  eastward  evear 
tually  flowed  into  a  natural  water  course 
At  the  point  where  the  highway  crosses  the 
right  of  way,  there  is  a  small  culvert  The 
evidence  tends  to  prove  that  this  dltdi,  at 
the  time  of  the  alleged  injuries,  was  choked 
by  vegetation,  and  the  culvert  was  insuffi- 
cient to  afford  a  way  for  the  waters;  but 
we  flnd  no  allegation  in  the  petition  charg- 
ing any  neglect  of  duty  concerning  this  ditcn 
or  the  culvert 

In  the  sixth  paragraph  of  its  diarge  the 
court  informed  the  Jury:  "If  you  believe 
from  the  evidence  that  the  defendant  rail- 
road 'company.  In  the  construction  of  Its 
roadbed  across  the  land  described  in  plain- 
tiffs' petition,  tailed  to  provide  for  the  pas- 
sage and  discharge  of  sndi  waters  as  natur- 
ally flowed  across  such  roadbed,  or  which 
might  be  reasonably  exi>ected  to  so  flow,  and 
that  defendant's  said  roadbed  is  so  con- 
structed as  to  dam  the  water  and  cause  it  to 
flow  back  over  said  land,  and  that  plaintiflts' 
growing  com  was  injured  because  of  the  neg- 
ligent construction  of  its  said  embankment 
then  said  defendant  would  be  liable  for  such 
damages.  *  *  *  If,  on  the  other  hand, 
you  believe  from  the  evidence  that  Injury  to 
plaintiffs'  crops  *  *  •  was  not  caused 
by  the  embankment  upon  defendant's  right 
of  way,  or  that  said  embankment  was  not 
negligently  constructed,  or  that  said  em- 
bankment did  not  obstruct  the  natural  flow 
of  surface  water,  •  •  •  then  the  plain- 
tiffs would  not  be  entitled  to  recover  In  this 
action." 

The  defendant's  argument  principally  con- 
cerns its  contention  that  the  damages  now 
sued  for  were  within  the  contemplation  of 
the  parties  at  the  time  it  acquired  Its  right 
of  way,  that  such  damages  were  released  by 
the  conveyance  or  proceedings  whereby  that 
right  was  secured,  and  that  in  any  event  It 
has  acquired  by  prescription  the  right  to 
maintain  the  roadbed  In  Its  present  condi- 
tion. The  giving  of  the  sixth  Instruction  is 
also  assigned  as  error,  and  the  assignment 
is  brlefiy  argued.  The  plaintiffs  contend 
that  any  Interference  by  the  defendant  with 
the  movement  of  surface  waters,  whereby 
their  crops  were  Injured,  creates  a  liability 
on  its  part  and  that  the  cause  of  action 
arose  at  the  time  of  the  Injury. 

In  Morrlssey  v.  Chicago,  B.  &  Q.  B.  Co.,  3S 
Neb.  406,  56  N.  W.  946,  the  general  proposi- 
tion as  to  the  common-law  rule  with  respect 
to  the  right  of  a  proprietor  to  control  sur- 
face water,  is  announced.  In  that  case  the 
plaintiff  alleged,  but  did  not  prove,  that  the 
railway  embankment  was  negligently  con- 
structed, and  it  is  said  in  effect  that  the  fact 
that  the  defendant's  embankments  obstructed 
the  passage  of  water  which  overflowed  the 
plaintiff's  land  did  not  prove  negligence. 

In  Anheuser-Busch  Brewing  Ass'n  v.  Pe- 
terson. 41  Neb.  8d7,  60  N.  W.  378,  It  is  beld 
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that  every  proprietor  may  Improve  bis  prop- 
erty by  doiug  whatever  is  reasonably  neces- 
sary for  tbat  purpose  and  will  not  become 
answerable  so  long  as  be  is  not  guilty  of 
negligence.  In  tbat  case  the  proprietor  was 
negligent  In  leaving  a  depression  in  his  lot 
and  so  situated  that  surface  waters  which 
accumulated  therein  percolated  through  the 
soil  into  a  vault  and  thence  into  his  neigh- 
bor's icebotise,  and  the  lot  owner  was  held 
liable  for  damages. 

In  Lincoln  &  B.  H.  R.  Co.  v.  Sutherland, 
44  Neb.  526,  62  N.  W.  859,  the  common-law 
rule  is  recognized,  but  tempered  by  an  ap- 
plication of  the  doctrine  that  one  should  so 
use  his  own  property  as  not  to  unnecessarily 
and  negligently  injure  another,  and,  because 
a  natural  drain  had  been  obstructed  by  the 
defendant,  it  was  held  liable  for  damages. 

In  City  of  Beatrice  v.  Leary,  45  Neb.  149, 
68  N.  W.  370,  50  Am.  St.  Rep.  546,  tbe  de- 
fendant had  interfered  with  a  natural  out- 
let for  accumulated  surface  waters  and  was 
beld  liable. 

In  Jacobson  v.  Van  Boening,  48  Neb.  80, 
86  N.  W.  993,  82  L.  R.  A.  229,  58  Am.  St. 
Rep.  684,  the  principle  is  again  announced. 
Subsequently,  in  a  long  line  of  decisions,  un- 
necessary to  cite,  this  court  say  tbat  a  pro- 
prietor may  improve  his  premises  in  any 
proper  manner,  although  be  may  thereby  in- 
terfere with  diffused  surface  water,  without 
becoming  liable  to  his  neighbor,  provided  he 
does  not  nnnecessarily  or  negligently  injure 
blm.  Of  course  he  has  no  right  to  gather 
aarface  water  together  and  pour  it  upon  bis 
neighbor's  premises.  Nor,  If  surface  water 
bas  reached  a  natural  drain,  whether  a 
stream,  ravine,  or  draw,  has  tbe  one  pro- 
prietor a  right  to  dam  the  way  and  change 
tbe  course  of  tbe  water  so  as  to  cause  it  to 
flow  back  upon  or  over  another  proprietor's 
premises.  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Sbaw,  63  Neb.  380,  88  N.  W.  508,  56  L.  R. 
A.  341.  The  defendant  is  not  situated  with 
respect  to  adjoining  or  nearby  owners  as 
would  a  person  be  who  is  not  engaged  in  tbe 
business  of  a  common  carrier.  Tbe  carrier's 
first  duty  Is  to  the  public;  it  must  so  con- 
struct and  maintain  a  roadbed  that  it  may 
safely  transport  the  freight  and  passengers 
Intrusted  to  its  care.  If,  in  tbat  construc- 
tion, it  takes  or  damages  the  property  of  any 
person,  it  must  pay  Just  compensation  there- 
for, and,  when  that  payment  bas  t>een  made, 
there  should  l>e  no  question  of  tbe  carrier's 
right  to  enjoy  tbe  privilege  for  which  it  has 
paid.  If  no  part  of  the  citizen's  property 
bas  been  taken,  but  by  reason  of  tbe  con- 
struction or  operation  of  the  railway  his 
property  Is  injured,  he  may  recover  In  an  ac- 
tion therefor.  In  the  at>sence  of  a  grant 
binding  all  persons  afTected  and  to  be  affect- 
ed thereby,  this  court  does  not  recognize  the 
risbt  of  a  railway  company  to  obstruct  the 
channel  of  a  natural  water  course  or  drain. 


but  has  said  that  a  continuing  duty  is  im- 
posed upon  the  carrier  to  permit  tbe  water 
to  flow  therein  as  it  did  in  a  state  of  nature 
or  to  provide  another  adequate  way  there- 
for. And,  in  case  of  a  failure  to  perform 
that  duty,  tbe  injured  person's  cause  of  ac- 
tion arises  at  tbe  time  of  tbe  Injury.  Blorse 
v.  Chicago,  B.  &  Q.  R.  Co.,  81  Neb.  745,  116 
N.  W.  859. 

But  this  court  has  not  said  tbat,  because 
a  railway  company  constructs  a  roadbed  so 
tbat  it  will  interfere  with  the  flow  of  dif- 
fused surface  water  under  ordinary  condi- 
tions. It  is  negligent,  or  that  thereby  it  un- 
necessarily injures  the  coterminous  proprie- 
tor. Should  the  company  pierce  its  roadbed 
and  Install  culverts  at  points  where  water 
did  not  in  a  state  of  nature  accumulate  and 
flow  in  a  body,  the  lower  proprietor  would 
have  bis  cause  of  action  against  the  company 
for  gathering  surface  water  together  and 
pouring  it  in  a  quantity  upon  his  land.  The 
evidence  does  not  clearly  establish  the  de- 
fendant's liability,  so  tliat  it  has  Just  cause 
to  complain  of  instructions  that  permit  a  re- 
covery on  other  than  lawful  grounds. 

Instruction  numbered  "6"  it  seems  to  us 
permits  a  recovery  for  conditions  which  the 
defendant  had  a  right  to  bring  about  when  it 
acquired  Its  right  of  way,  and  tbat,  consid- 
ering tbe  petition  and  tbe  proof,  the  giving 
of  that  instruction  is  prejudicial  error. 

We  think  that  tbe  court  should  bave  giv- 
en Instruction  numbered  "5"  requested  by 
the  defendant.  Instruction  numbered  "5" 
given  by  the  court  on  its  own  motion  is  not 
an  incorrect  deflniitlon  of  negligence  consid- 
ered as  an  abstract  proposition,  but  it  may 
have  misled  the  Jury.  "A  reasonable  man, 
guided  by  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  af- 
fairs," might  be  ignorant  of  the  first  princi- 
ples controlling  railway  engineering  and  con- 
struction and  might  conclude  that  a  free 
way  for  surface  water,  rather  than  the  per- 
manence of  a  roadbed,  should  be  the  con- 
trolling factor  in  the  construction  and  main- 
tenance of  a  railway.  The  jury  should  have 
been  told  that,  in  so  far  as  tbe  roadbed  in- 
terfered with  the  flow  of  diffused  siirface 
water,  It  did  not  invade  the  plaintiffs'  rights, 
and  no  recovery  could  be  based  thereon,  and 
that  so  long  as  the  carrier  did  not  obstruct 
tbe  natural  drains  and  water  courses  through 
which  tbe  surface  water  complained  of  wouDd 
flow,  were  the  land  in  the  state  of  nature, 
or  if  those  di'ains  are  obstructed  by  tbe  de- 
fendant, so  long  as  it  furnished  a  sufficient 
substitute  therefor,  it  was  not  negligent  in 
constructing  a  solid  continuous  roadbed  for 
Its  railway. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

FAWCETT,  J.,  not  sitting. 
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aiAX  V.  OTTT  OF  GOTHEJNBURG  et  al.  (No. 
16,351.) 

(Supreme  Court  of  Nebraska.     March  16| 
1911.) 

CSylla&tM  &v  tft«  Oomrt.) 

1.  MONIOIFAI.   COBPOEATIONS    (|   285*)— B'BAK- 

onisEB  TO  Public  Sebvick  Cobpobations. 
The  Legislature  may  by  general  law  au- 
thorize cities  and  villages  to  grant  exclusive 
franchises  to  public  service  cori>orations. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Ck>rporation8,  Gent  Dig.  (  757;  Dec.  Dig.  | 
285.*] 

2.  Municipal  Corporations  (§§  680,  681*)— 
Fbanohises  to  Public  Service  Corpora- 
tions. 

Cities  and  villages  cannot  grant  exclusive 
franchises  to  public  service  corporations  un- 
less authorized  by  the  Legislature  so  to  do. 

[Bd.  Note.— Fbr  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1459-1466,;  Dec. 
Dig.  H  680,  681.*] 

3.  Municipal  Cobfokations  (U  680,  681*)— 
Fbanchisks  to  Public  Sbkvice  Cobfoba- 

TIONS. 

The  Legislature  of  this  state  has  not  au- 
thorized cities  and  villages  of  less  than  5,000 
inhabitants  to  grant  exclusive  franchises  to 
telephone  companies  to  erect  and  maintain 
poles  and  wires  and  a  general  telephone  system 
upon  the  streets  and  alleys  and  within  the  cor- 
porate limits  of  audi  cities  and  villages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1459-1466;  Dec. 
Dig.  8f  680,  681.*] 

Appeal  from  District  Court,  Dawson  Coun- 
ty;  Hostetler,  Judge. 

Action  by  William  C.  May  against  tbe  City 
of  Gothenburg  and  others.  Judgment  for  de- 
fendants, and  plSLlntUr  appeals.    Affirmed- 

B.  A.  Cook,  for  appellant  H.  M.. Sinclair 
and  Warrington  &  Stewart,  for  appellees. 

SEDGWICE^  J.  The  plaintiff  asked  for 
an  injunction  in  the  district  court  for  Daw- 
son county  enjoining  the  mayor  of  the  city 
of  Gothenburg  from  signing  an  order  grant- 
ing telephone  rights  to  the  defendant  Far- 
mers' Mutual  Telephone  Company,  and  en- 
joining the  clerk  of  the  dty  from  causing 
the  ordinance  to  be  published,  and  enjoining 
the  Farmers'  Mutual  Telephone  Company  of 
Gothenburg  from  setting  poles  or  stringing 
wires  or  btberwlse  establishing  a  telephone 
line  or  lines  in  the  city,  and  enjoining  the 
city  of  Gothenburg  from  passing  any  ordi- 
nance authorizing  any  person,  persons,  firm, 
or  corporation  to  erect  or  maintain  a  tele- 
phone system  in  the  city  for  local  telephone 
purposes.  The  defendants  filed  a  general  de- 
murrer to  the  petition,  which  was  sustained 
by  the  court,  and  the  action  dismissed.  The 
plaintiff  has  appealed. 

The  petition  alleges  that  in  February,  190T, 
the  Tillage  of  Gothenburg  by  ordinance 
granted  to  the  plaintiff  the  right  to  maintain 
and  operate  a  telephone  system  in  the  said 
Tillage;  tliat  the  village,  by  reason  of  in- 
crease of  inhabitants,   has  since  become  a 


city.  The  ordinance  granting  this  right  is 
set  out  in  the  petition,  and  it  purports  to 
grant  "the  exclusive  use  of  the  streets  and 
aUeys  of  the  village  of  Gothenburg"  for  a 
specified  term  to  the  plaintiff  for  the  purpose 
of  erecting  x>oIes  and  placing  wires  thereon 
for  local  telephone  purposes.  The  ordinance 
contains  many  provisions  supposed  to  be  ben- 
eficial to  the  city  and  the  inhabitants  of  tlie 
city  and  to  the  plaintiff.  It  is  not  necessary 
to  enumerate  and  discuss  these  provisions. 
The  petition  then  shows  that  the  city  is 
about  to  enact  an  ordinance  authorizing  the 
defendant  Farmers'  Mutual  Telephone  Com- 
pany to  establish  a  local  telephone  business 
in  the  city,  and  that  the  defendant  the  tele- 
phone company  is  about  to  proceed  to  estab- 
lish such  system.  The  contention  is  that 
this  is  in  violation  of  the  contract  t>etweea 
the  plaintiff  and  the  city,  in  that  it  inter- 
feres with  the  exclusive  right  of  the  plaintiff 
to  establish  and  maintain  a  telephone  system 
In  the  city  during  the  existence  of  its  con- 
tract It  Is  argued  at  large  and  very  con- 
vincingly that  a  city,  when  acting  in  Ita  cor- 
porate capacity  and  for  its  own  benefit  as  a 
city,  is  bound  by  its  contracts  as  an  individ- 
ual is  bound,  and  tliat  the  proposed  action 
of  the  city  is  a  distinct  violation  of  its  con- 
tract with  the  plaintiff. 

Tliat  the  city  is  bound  by  its  contract  as 
above  stated  is  not  doubted.  This,  however, 
is  always  with  a  qualification  tliat  its  con- 
tracts are  within  its  power,  and  that  any 
attempt  on  ita  part  to  contract  beyond  tlie 
power  delegated  to  it  is  ineffectual,  and  the 
city  cannot  be  bound  by  such  supposed  con- 
tract It  will  be  seen  that  the  whole  ques- 
tion then  presented  In  this  case  is  as  to  the 
power  of  the  city  of  Gothenburg  to  grant  an 
exclusive  right  to  establish  and  maintain  a 
telephone  system  within  the  city.  It  is  usu- 
ally held  that  the  Legislature  lias  such  pow- 
er. It  is  also  held  that  the  Legislature  may 
grant  such  exclusive  privilege  itself  directly 
(in  this  state  of  course  It  must  be  by  general 
law),  or  it  may  delegate  such  power  to  the 
city,  and,  when  such  power  is  delegated  by 
the  Legislature  to  the  city,  its  contract  creat- 
ing such  exclusive  privilege  Is  binding  upon 
it  as  are  Its  other  valid  contracts.  It  is  con- 
ceded that  the  I^eglslature  has  expressly  au- 
thorized cities  of  this  class  to  grant  exclu- 
sive franchises  for  certain  purposes,  but  not 
for  the  purpose  contemplated  In  this  action. 
It  was  Contended  by  the  defendants  upon 
the  oral  argument  that,  in  the  absence  of  an 
express  grant  by  the  Legislature,  such  power 
does  not  exist,  and  many  authorities  are 
cited  In  the  brief  sustaining  this  contention. 
The  plaintiff  was  given  leave  to  cite  further 
authorities  upon  his  contention  that  the  dty 
may  exercise  such  iwwer  without  an  express 
grant,  and  has  cited  as  supporting  his  prop- 
osition:   New    Orleans    Waterworks    Co.    T. 
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Rivera,  US  U.  S.  674,  6  Sup.  Ct  273,  29  L. 
Ed.  525;  City  E.  Co.v.  Citizens'  Street  R.  Co.. 
166  U.  S.  557,  17  Sup.  Ct  853,41  L.  Ed.  1114 ; 
St  Tammany  Waterworks  Co.  v.  New  Orleans 
Waterworks  Co.,  120  U.  S.  64,  7  Sup.  Ct  405, 
30  U  Ed.  563;  Walla  Walla  City  v.  Walla 
Walla  Water  Ca,  172  U.  S.  1, 19  Sup.  Ct  77, 
43  U  Ed.  341;  Illinois  Trust  &  Savings  Bank 
V.  City  of  Arkansas  City,  76  Fed.  271,  22  C.  O. 
A.  171,  34  li.  B.  A.  51&  We  do  not  And  that 
any  of  these  cases  support  the  proposition, 
and  some  of  them  expressly  hold  to  the  con- 
trary. The  plaintiff  makes  strong  argument 
in  bis  brief,  and  cites  authorities  supporting 
it,  in  favor  of  the  policy  of  granting  exclu- 
sive franchises  to  public  service  corporations 
In  small  towns  and  cities  under  careful  reg- 
ulation and  control  by  the  public  authorl- 
ties ;  but  this  question  of  policy  Is  wholly  for 
tbe  Legislature  and  not  for  the  courts.  The 
Legislature  not  having  given  cities  of  this 
class  tbe  power  to  grant  exclusive  franchises 
to  telephone  companies,  tbe  contract  of  tbe 
city  in  this  regard  is  so  far  void,  as  beyond 
tbe  power  of  the  city.  That  being  trae^  the 
power  of  tbe  city  to  grant  franchisee  to  oth- 
er companies  cannot  be  doubted.  Tbe  wis- 
dom and  policy  of  so  doing  are  for  tbe  deter- 
mination of  tbe  city  council. 

It  follows  that  the  Judgment  of  the  di». 
.  trict  court  is  right  and  is  affirmed. 

LETTON,  J.,  not  sitting. 


VAN  HORN  V.  COOPER  &  COLE  BBOa 

(No.  16,264.) 
(Supreme  Court  of  Nebraska.    March  16, 1911.) 

(SyXUibtu  by  the  Court.) 

1.  Masteb  and   Sebvant  ({  284*)— INJUBIBS 
TO  Sebvant— Actions— SuMiciBMCT  of  E^r- 

IDKNOE. 

The  evidence,  a  portion  of  which  is  stated 
in  the  opinion,  held  auflScient  to  require  tbe  sub- 
mission of  tbe  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  284.*] 

2.  Master  and  Servant  (|  286*)— Injuries 
TO  Servant — Sufficiency  of  Evidence. 

If  there  is  any  competent  evidence  from 
which  a  want  of  proper  care  can  be  reason- 
ably inferred,  the  matter  becomes  a  question  of 
fact  for  solution  by  tbe  trier  of  fact  which,  in  a 
jury  trial,  is  the  jury- 

[£id.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1001,  1006,  1010-1030; 
Dec  Dig.  I  286.*] 

3.  Appeai,   and    Erbor    (J   1064*)— Review— 
Habmless  Ebrob — Instructions. 

The  statement  of  the  issues  to  be  tried,  as 
contained  in  the  instmctions,  was  more  elaborate 
and  in  greater  detail  than  can  be  commended, 
but  there  being  no  unfairness  in  the  statement 
and  no  material  matter  omitted,  the  judgment 
will  not  for  that  reason,  be  reversed;  no  prej- 
udice l>eing  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219-4224;  Dec.  Dig.  S 
1064.*] 


4.  Review  on  Appeai,. 

Instructions  given  are'  examined,  and  when 
considered  together,  as  a  whole,  are  found  to 
contain  no  sucli  prejudicial  error  as  to  require  a 
reversal  of  the  Judgment;  there  being  no  ma- 
terial error  or  misdirection  therein. 

5.  Master  and  Servant  (I  218*)— Assump- 
tion OF  Risk— Obdinary  Hazards  of  Em- 
ployment. 

There  was  sufficient  evidence  to  sustain  a 
finding  tlut  decedent  entered  into  the  service  of 
defendant  to  engage  in  a  specific  line  of  labor; 
that  the  repairing  of  the  elevator  was  not  with- 
in his  line  of  employment;  that  he  knew  little 
or  nothing  of  the  mechanism,  use,  or  handling 
of  elevators;  that  defendant  was  fully  aware  of 
such  want  of  knowledge  l>efore  the  accident  and 
was  just  before  that  time  reminded  of  tbe  fact 
Held,  that  decedent  assumed  the  ordinary  risk 
of  tbe  service  which  he  undertook  to  perform, 
but  that  he  did  not  assume  the,  to  him,  un- 
known risks  of  the  more  hazardous  service ;  that 
sending  him  upon  such  dangerous  service  of 
which  it  was  known  he  had  no  knowledge  was, 
under  the  circumstances,  an  act  on  the  part  of 
bis  superior  from  whicb  the  jury  might  infer 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  tl  601-609;  Dec.  Dig.  { 
218.*] 

6.  Maoteb  and  Servant  (f  205*)— Assump- 
tion or  Risk. 

"A  servant  has  a  right  to  assume  that  his 
master  haa  used  due  diligence  in  providing  rea-' 
Bonably  safe  appliances  with  which,  and  a  rea- 
sonably safe  place  in  which,  the  servant  is  to 
perfoi-m  bis  duties,  and  does  not  assume  the  risk 
of  danger  arising  from  the  master's  negligence 
in  that  respect,  unless  the  servant  knows  and 
realizes  such  risk  of  danger."  Kotera  v.  Amer- 
ican Smelting  &  Refining  Co.,' 80  Neb.  648,  114 
N.  W.  945. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  iS  547-549;  Dec.  Dig.  { 
205.*] 

7.  Master  and  Servant  (i  201*)— Injuries 
to  Servant— Concurrent  Neolioence  of 
Master  or  Vice  Pbincipal. 

If  an  injured  servant  is  free  from  contrib- 
utory negligence,  the  master  will  be  held  liable 
where  such  injury  was  caused  by  the  concurrent 
negligence  of  the  master,  or  his  vice  princli>al, 
and  of  a  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fi  515-534;  Dec.  Dig.  f 
201.*] 

8.  New  Trial  (|  102*)— Newly  Discovered 
Evidence— Necessity  fob  Diligence. 

In  order  to  obtain  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  evi- 
dence alleged  to  have  been  newly  discovered 
must  be  such  that  the  party  applying  for  the 
new  trial  could  not  with  reasonable  diligence 
have  discovered  and  produced  it  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  210-214 ;    Dec  Dig.  i  102.*] 

Appeal  from  District  Court,  Lancaster 
County ;  Stewart,  Judge. 

Action  by  Charles  D.  Van  Horn,  adminis- 
trator of  Frank  C.  Van  Horn,  against  Cooi)er 
&  Oole  Bros.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Greene,  Breckenridge  &  Matters  and  Hall. 
Woods  &  Pound,  for  appellant.  W.  B.  Com- 
BtoCk  and  O.  B.  Polk,  for  appellee. 

REESE,  C.  J.  This  action  was  commenc- 
ed In  the  district  court  for  Lancaster  coun- 
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ty  by  plaintiff  as  adminlBtrator  of  the  estate, 
of  Frank  C.  Van  Horn,  deceased.  It  is  al- 
leged In  the  petition,  among  other  things, 
that  the  decedent  was,  on  the  16th  day  of 
October,  1907,  and  for  a  short  time  prior 
thereto  had  been,  In  the  employ  of  the  de- 
fendant, a  corporation,  as  a  pipe  cutter  and 
fitter  In  Its  place  of  business;  that  defendant 
maintained  for  its  use  In  handling  and  stor- 
ing Its  goods,  which  consisted  of  steam,  wa- 
ter, and  plumbing  supplies,  in  its  two-story 
building,  a  freight  elevator,  which  elevator 
had  become  out  of  order,  and  which  the  de- 
cedent was  ordered  to  repair;  that  the  re- 
pairing of  said  elevator  was  outside  the 
scope  of  the  employment  of  the  decedent,  and 
in  which  he  was  unskilled;  that  in  obedience 
to  the  Instruction  of  defendant's  agents,  and 
by  whom  the  decedent  was  sent  to  the  top  of 
the  elevator  shaft  and  upon  the  crossbeam  of 
said  elevator,  which  was  near  the  top  of  said 
shaft,  and  while  so  situated  the  elevator  fell 
to  the  bottom  of  the  shaft,  carrying  with  it 
the  decedent,  his  death  being  the  result ;  that 
the  elevator  was  negligently  constructed  In 
its  supports  and  safety  appliances;  that  the 
cables  by  which  the  elevator  was  suspended 
were  old,  worn,  and  rusted,  were  too  short, 
and  would  not  support  the  elevator;  that 
at  the  foot  of  the  shaft  a  support  had  been 
constructed,  so  .that  one  side  thereof  was 
substantial  and  strong,  while  the  other  side 
was  composed  of  weak  and  unsafe  timber 
and  material,  to  such  an  extent  that  when 
the  elevator  struck  thereon  It  was  caused  to 
tilt,  whereby  the  decedent  was  violently 
thrown  out  and  against  the  floor  of  the 
building,  receiving  an  injury  from  which  he 
soon  thereafter  died.  It  Is  also  alleged  that 
defendant's  agent  was  guilty  of  negligence 
In  leaving  decedent  in  his  perilous  position, 
and  placing  an  incompetent  and  inexperienc- 
ed person  in  charge  of  the  elevator;  that  the 
defects  In  said  elevator  were  unlcnown  to 
decedent,  but  were  known  to  defendant.  A 
Judgment  for  $10,000  was  demanded.  De- 
fendant answered,  admitting  its  own  corpo- 
rate capacity,  the  death  of  Frank  C.  Van 
Horn  on  or  about  the  date  alleged  in  the  pe- 
tition, and  that  on  and  immediately  prior  to 
the  day  of  his  death  he  was  in  the  employ 
of  defendant  All  other  allegations  of  the 
petition  are  denied.  It  Is  affirmatively  al- 
leged that  decedent  was  well  acquainted  with 
the  conditions  pertaining  to  the  work  with 
which  he  was  engaged,  the  condition  of  the 
premises,  the  dangers  incident  thereto,  and 
with  such  knowledge  he  continued  In  the 
service  and  assumed  the  risks  thereof;  that 
the  injuries  received  were  the  result  of  his 
own  carelessness  and  negligence,  and  not 
that  of  defendant,  and  if  not  of  his  own  neg- 
ligence, ft  was  by  reason  of  the  negligence  of 
a  fellow  servant  A  Jury  trial  was  had 
which  resulted  in  a  verdict  in  favor  of  plain- 
tiff for  fS.OOO.  on  which  Judgment  was  ren- 
dered.   Defendant  appeals. 


The  motion  for  a  new  trial  consists  of  29 
assignments,  some  of  which  are  of  consid- 
erable length,  and  need  not  be  here  set  out 
The  assignments  of  extot  presented  to  this 
conrt  consist  of  objections  and  exceptions  to 
the  instmctions  given  and  refused  by  the 
district  court  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  At 
the  dose  of  plaintiff's  evidence  defendant 
moved  for  a  peremptory  instruction  to  the 
Jury  to  return  a  verdict  in  its  favor,  but 
which  was  refused.  Afterward,  at  the  close 
of  the  evidence,  when  both  parties  had  rest- 
ed, the  request  for  a  directed  verdict  in  de- 
fendant's favor  was  again  made  and  refus- 
ed. The  former  request  was  based  upon  the 
contention  that  there  was  no  "testimony  in 
the  case  which  shows  that  the  injury  to 
plaintifTs  decedent  resulted  from  actionable 
negligence  of  the  defendant,"  and  that  "the 
evidence  shows  that  the  injury  to  plaintlfTs 
decedent  resulted,  either  from  the  personal 
negligence  of  Frank  C.  Van  Horn  or  the  Di- 
ligence of  his  fellow  servant."  In  support 
of  the  latter  request  it  is  contended  that  "the 
evidence  shows  that  the  plaintiff's  decedent 
assumed  the  risks  of  the  service  in  which 
he  was  engaged,  and  which  resulted  in  the 
injury  to  him."  The  examination  of  these 
assignments  necessarily  Involve  something  of 
a  history  of  the  employment  of  decedent  and 
his  connection  with  defendant's  service. 

Decedent's  father,  plaintiff  herein,  was  en- 
gaged in  the  plumbing  business  in  Iiincoln. 
Defendant  was  a  Wholesale  dealer,  among 
other  things,  in  plumbing  supplies.  The  de- 
cedent was  a  locomotive  fireman.  Some  time 
before  the  accident  which  resulted  in  his 
death,  be  abandoned  his  employment  as  a 
fireman  and  became  engaged  in  his  father's 
business,  but  not  having  sufficient  knowledge 
of  the  plumber's  trade  he  entered  the  employ 
of  defendant  In  order  to  familiarize  himself 
with  tliat  line  of  work.  There  is  sufficient 
evidence  to  sustain  a  finding  by  the  Jury 
that  the  employment  upon  which  he  entered- 
was  to  learn  to  handle  pipe-cutting  ma- 
chinery, how  to  run  it,  and  to  become  fa- 
miliar with  the  plumbing  supply  business, 
and  for  that  purpose  he  accepted  a  much 
less  compensation  than  he  was  able  to  earn 
at  his  former  occupation;  that  he  was  unac- 
quainted with  the  use  of  elevators.  The  ele- 
vator In  defendant's  place  of  business  was 
what  is  known  as  a  "freight  elevator,"  the 
motive  power  of  which  was  electricity,  and 
was  controlled  exclusively  by  the  person 
seeking  to  be  taken  up  or  down,  there  being 
no  one  assigned  to  that  particular  line  of 
service.  The  decedent  had  used  it  during 
the  short  time  of  his  employment  with  de- 
fendant, as  occasion  required,  in  passing  to 
the  upper  and  lower  stories  of  the  building. 
On  the  day  of  the  accident  the  elevator  be- 
came lodged  or  stuck  between  two  of  the 
floors,  and  decedent  waa  sent  up  the  shaft 
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f«r  the  purpose  of  making  the  needed  Investl- 
gatlon  and  repairs,  in  order  that  the  cage 
might  be  released.  There  was  room  between 
the  floor  of  the  cage  and  the  next  floor  below 
In  which  timbers  could  have  been  placed 
across  the  opening,  and  all  damage  from  a 
fall  of  the  cage  coald  have  been  obviated,  but 
no  such  precaution  was  taken.  The  decedent 
went  upon  the  crossbeam  of  the  cage  and. 
It  ia  claimed,  removed  a  ring  or  contrivance 
spoken  of  as  a  "button,"  by  which  the  up- 
ward movement  of  the  cage  was  checked. 
It  is  said  the  purpose  of  this  was  to  permit 
the  cage  to  ascend  to  near  the  crossbeams  at 
the  upper  end  of  the  shaft,  in  order  that  the 
cage  might  be  fastened  to  tlie  crossbeam  with 
a  rope,  and  thus  prevent  It  from  falling. 
The  evidence  on  this  point  is  not  entirely 
dear.  There  is  also  sufficient  evidence  to 
Justify  a  finding  that  Gilbert  Cooper,  the 
son  of  the  president  of  defendant,  was  to 
some  extent  In  charge  of  the  business  and 
employta  of  the  house,  and  that  the  ascent 
of  the  decedent  to  the  top  of  the  shaft  was 
by  his  permission.  If  not  his  direction.  There 
was  not  sufficient  light  where  decedent  was 
at  work,  and  Ue  called  for  a  light  Gilbert 
Cooper  left  decedent  to  procure  a  light,  bnt 
was  gone  about  20  minutes,  having  stopped 
on  his  way  to  converse  with  some  one,  and 
before  his  return  the  cage  fell  and  the  death 
of  Van  Horn  was  the  result  The  evidence 
npon  the  trial  showed  that  the  cable  upon 
which  the  cage  was  suspended  broke,  or  was 
cnt  off,  at  the  drum  upon  which  It  was 
wound  and  unwound  In  raising  and  lowering 
the  cage.  From  that  fact,  and  perhaps  oth- 
er considerations.  It  is  argued  that  the  cable 
was  too  short.  It  also  appears  that  the 
safety  appliances  were  out  of  order,  or  not 
in  place,  and  therefore  there  was  nothing  to 
Impede  the  downward  rush  of  the  cage.  It  is 
▼ery  clear  that  for  some  reason  they  did  not 
bold  or  check  the  fall  of  the  cage. 

From  these  and  other  evidentiary  facts 
shown  we  conclude  that  the  court  did  not  err 
in  refusing  the  two  Instructions  asked,  the 
giving  of  which  would  have  been  to  hold 
that  as  matta  of  law  there  was  "no  testi- 
mony in  the  case  which  shows  that  the  in- 
jnry  to  plalntlCTs  decedent  resulted  from  ac- 
tionable negligence  of  the  defendant,"  or  that 
It  was  shown  that  the  injury  "resulted  ei- 
ther from  the  personal  negligence  of  Frank 
C.  Van  Horn  or  the  negligence  of  b)s  fellow 
servant  Chrlstensen,  or  It  was  accidental," 
or  that  in  entering  npon  the  service  of  de- 
fendant the  decedent  "assumed  the  risks" 
thereof.  Under  the  evidence  these  questions 
were  all  for  the  consideration  of  the  Jury, 
and  not  the  court  There  seems  to  be  no  evi- 
dence that  defendant  adopted  any  measures 
looking  to  the  prevention  of  the  fall  of  the 
cage  or  the  safety  of  its  employes.  There 
was  sufficient  evidence  of  the  want  of  care 
on  its  part  to  require  the  submission  of  the 


case  to  the  Jury.  If  there  Is  any  competent 
evidence  from  which  a  want  of  proper  care 
can  be  reasonably  Inferred,  the  matter  be- 
comes a  question  of  fact  for  solution  by  the 
trier  of  fact,  which  in  this  case  was  the 
Jury. 

It  is  insisted  that  the  action  of  the  court 
in  the  submission  to  the  Jury  of  the  Issues 
presented  by  the  pleadings  was  erroneous, 
and  in  support  of  the  contention  the  cases  of 
Murray  v.  Burd,  65  Neb.  427,  91  N.  W.  278, 
Parkins  v.  Missouri  P.  B.  Co.,  4  Neb.  (XTnof.) 
1,  93  N.  W.  197,  Id.,  4  Neb.  (Unof.)  18,  96 
N.  W.  683,  and  Cornelius  v.  Olty  Water  Co., 
84  Neb.  130,  120  N.  W.  944,  are  dted.  It 
must  be  conceded  that  the  statement  of  the 
issues  to  be  tried,  as  contained  In  the  In- 
structions, is  more  elaborate  than  can  be 
commended.  It  is  not  claimed  that  the  state- 
ments are  unfair  or  tliat  anything  was  omit- 
ted wtilch  should  have  been  stated,  and,  in- 
deed, no  such  claim  could  be  sustained;  but 
it  Is  undoubtedly  true  that  the  Instructions 
contain  more  of  the  allegations  than  were 
necessary  to  present  the  material  Issues  to 
the  Jury.  While  declining  to  approve  the  in- 
structions as  a  matter  of  practice,  we  are  un- 
able to  say  that  they  worked  or  could  result 
In  any  prejudice  to  defendant,  and  for  that 
reason  they  will  not  be  held  to  require  a  re- 
versal of  the  Judgment  on  that  account 

The  brief  of  defendant  as  well  as  the 
argument  of  counsel  at  the  bar  of  this  court, 
present  quite  a  severe  arraignment  of  the 
Instructions.  Quite  a  number  of  instructions 
were  given  and  when  considered  together, 
as  they  should  be,  we  are  unable  to  find  any 
such  prejudicial  error  in  them  as  call  for 
the  reversal  of  the  Judgment  It  Is  true 
that  all  tlie  defenses  pleaded  were  not  con- 
tained in  any  one  instruction.  This  would 
have  been  difficult  without  resulting  in  con- 
fusion. The  law  of  negligence  as  applicable 
to  the  various  features  of  the  case  was  fully 
given  in  the  fourth,  fifth,  and  sixth  instruc- 
tions, and  in  the  second  requested  by  defend- 
ant ;  that  of  the  negligence  of  a  fellow  serv- 
ant In  the  seventh  and  eighth ;  contributory 
negligence  in  the  tenth ;  and  the  assumption 
of  risks  In  the  twelfth,  and  in  the  fourth 
requested  by  defendant.  We  are  unable  to 
detect  any  material  error  or  misdirection  in 
the  instructions  when  considered  as  a  whole, 
nor  failure  to  instruct  upon  any  material 
issue  Involved  In  the  case.  It  was  shown 
that  in  the  descent  of  the  elevator  it  struck 
a  platform  or  support  at  or  near  the  bottom 
of  the  shaft  that  one  side  of  that  platform 
gave  way  while  the  other  stood  firm,  that 
by  such  means  the  elevator  was  tilted  at 
an  angle  of  about  80  degrees,  and  it  was 
argued  that  from  the  position  of  the  de- 
cedent when  discovered  immediately  after 
the  accident,  the  Improper  construction  of 
the  support  had  caused  decedent  to  be 
thrown  out,  striking  heavily  and  thus  receiv- 
ing the  fatal  Injury,  and  that  the  faulty 
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constmction  of  the  support.  Its  breaking 
down  as  above  Indicated,  was  the  proximate 
canse  of  the  severity  of  the  Injury  received 
by  decedent  By  the  fourth  Instruction  the 
Jury  were  told  that.  It  they  believed  from 
the  evidence  that  the  manner  of  the  con- 
struction of  the  support  was  the  proximate 
canse  of  the  injury  to  the  decedent,  and 
that  the  defect  of  construction  was  not 
known,  or  was  not  apparent  or  In  obvious 
view,  they  would  be  justified  in  finding  de- 
fendant guilty  of  n^llgence;  but,  if  they 
believed  from  the  evidence  that  the  manner 
of  construction  of  the  support  was  not  the 
proximate  cause  of  the  injury  to  decedent, 
or  that  the  manner  of  Its  construction  con- 
tributed to  bis  protection  upon  the  falling 
of  the  elevator  rather  than  otherwise,  they 
would  be  warranted  In  concluding  that  de- 
fendant was  not  guilty  of  negligence  on 
that  ground.  This  instruction  is  assailed 
upon  the  ground  that  there  was  no  evidence 
that  the  construction  of  the  framework  of 
that  support  had  anything  to  do  with  the 
Injury  of  decedent  As  to  this  it  must  be 
sufficient  to  say  that  the  facts  of  the  condi- 
tion of  the  support  and  the  eSTect  upon  the 
cage  of  the  elevator  when  striking  it  were 
shown,  and  It  was  for  the  jury  to  say  from 
the  facts  submitted  whether  the  support  was 
negligently  constructed  and  such  construc- 
tion was  the  cause  of  the  extent  of  the  In- 
jury.    The  Instruction  was  properly  given. 

As  we  have  already  Intimated,  there  was 
sufficient  evidence  to  sustain  a  finding  that 
the  decedent  entered  the  service  of  defend- 
ant for  a  specific  purpose  and  to  engage  In 
a  specific  emplojrment  There  is  no  doubt 
but  that  he  assumed  the  ordinary  risks  of 
the  service  which  he  undertook  to  perform. 
The  repair  of  the  elevator  was  no  part  of 
that  service.  It  must  be  apparent  that  the 
service  which  he  was  directed  to  perform  in 
connection  with  the  repair  and  release  of 
the  elevator,  and  of  which  his  employer  was 
informed  he  knew  little  or  nothing,  was 
much  more  hazardous  than  the  work  he 
was  employed  to  do.  The  mere  sending  him 
to  that  work  at  the  time  his  superior  (for 
Gilbert  Cooper  was  shown  to  be  his  superior) 
was  informed  of  his  want  of  knowledge  was, 
under  the  circumstances,  such  an  act  on 
the  part  of  bis  superior  as  from  which  the 
jury  might  infer  negligence.  Under  any 
view  of  the  case,  as  held  In  Kotera  v.  Amer- 
ican Smelting  &  Refining  Co.,  80  Neb.  648, 
114  N.  W.  045:  "A  servant  has  a  right  to  as- 
sume that  his  master  has  used  due  diligence 
In  providing  reasonably  safe  appliances  with 
which,  and  a  reasonably  safe  place  In  which, 
the  servant  is  to  perform  his  duties,  and  does 
not  assume  the  risk  of  danger  arising  from 
the  master's  negligence  In  that  respect,  un- 
less the  servant  knows  and  realizes  such 
risk  of  danger."  Such  has  been  practically 
the  uniform  holdings  of  this  state  and  coun- 
try. 

As  to  the  contention  that  the  accident  was 


the  result  of  the  negligence  of  a  fellow  serv- 
ant if  we  eliminate  the  question  of  the  neg- 
ligence of  the  master,  there  is  still  doubt  as 
to  any  negligence  on  the  part  of  the  serv- 
ant That  person  was  called  by  drfendant 
as  a  witness,  and  he  testified  decedent  was 
telling  him  what  to  do  and  was  doing  the 
work,  which  was,  evidently,  the  condnsion 
of  the  witness,  but  no  tacts  are  stated  which 
to  any  great  ext»it  support  the  conclusion. 
When  It  is  rememba«d  that  the  master,  in 
the  person  of  Gilbert  Cooper,  was  present 
giving  directions  until  he  went  for  the  light 
it  must  be  apparent  that  his  was  the  di- 
recting spirit,  and  his  conduct  and  declara- 
tions at  the  time  must  to  some  extent  at 
least  liave  controlled  the  actions  of  both. 
There  was  enough  shown  from  which  the 
jury  might  find  tliat  he  was  guilty  of  a 
want  of  care.  The  law  appears  to  be  well 
settled  that  if  the  Injured  servant  was  free 
from  contributory  negligence  the  master 
would  be  liable,  where  such  Injnry  was  caus- 
ed by  the  concurrent  negligence  of  the  mas- 
ter, or  his  vice  principal,  and  of  a  fellow 
servant  26  Cyc.  Io02,  and  cases  dted  in 
notes.  The  witness  testified  that  he  did  not 
know  if  the  "knob"  or  controller  button 
had  been  removed  prior  to  the  accident,  nor 
who  removed  it  it  It  were  removed.  He  also 
testified  to  the  efforts  of  the  decedent  to  ar- 
rest the  upward  movement  of  the  elevator, 
but  that  such  efforts  were  unavailing.  While 
the  accident  was  a  most  unfortunate  one, 
both  for  employer  and  employe,  we  are  un- 
able to  discover  any  such  error  on  the  part 
of  the  court  or  jury  as  to  require  a  reversal 
of  the  judgment. 

The  motion  for  a  new  trial  was  filed  the 
23d  day  of  February,  1909.  On  the  2d  day  of 
April  following,  defendant  filed  a  supple- 
mental motion  for  a  new  trial,  based  on  new- 
ly discovered  evidence.  In  support  of  this 
motion  a  number  of  affidavits  were  filed  to 
the  effect  that  the  next  morning  after  the  ac- 
cident certain  mechanics  and  machinists  were 
employed  by  defendant  to  repair  and  restore 
the  elevator  to  its  former  usefulness.  By 
those  affidavits  it  was  sought  to  be  shown 
that  the  cable  was  not  broken  or  cut  off  at 
the  drum  as  shown  upon  the  trial ;  tliat  the 
cable  had  broken  or  "pulled  in  two  at  the 
point  where  it  passes  around  the  sheave  or 
pulley  on  the  top  of  the  elevator" ;  that  the 
witnesses  measured  the  Iragrth  of  the  cable 
and  found  it  of  sufficient  length,  not  too 
short;  that  they  loosened  the  ends  of  the 
cable  at  the  point  of  attachment  to  the  drum; 
that  the  power  that  operated  the  elevator 
was  sufficient,  when  in  motion,  to  break  the 
cable,  and  that  the  cable  was  lo  good  Con- 
dition ;  that  an  examination  was  made  "tot 
the  purpose  of  discovering  just  how  it  hap- 
pened that  said  elevator  fell  and  what  caus- 
ed the  fall  thereof;  that  they  made  such 
notes  of  what  was  found  at  the  time  as  to 
the  condition  of  the  elevator,  the  cable,  its 
siM,  and  condition  from  wear  and  use,  and 
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that  It  was  not  materlany  weakened  by  wear 
-or  rust  or  broken  atranda. 

Wltbont  discussing  tbe  materiality  or  Im- 
materiality of  this  alleged  newly  dlscoTered 
erldence,  but  for  the  purposes  of  the  case 
-conceding  Its  materiality,  it  is  yet  clear  that 
the  showing  was  insufficient  The  defendant 
was  in  tbe  possession  of  tbe  building,  ele- 
vator, and  business  continuously  before  and 
after  the  accident  It  employed  the  mechan- 
ics to  inspect  and  repair  the  elevator  the 
next  morning  after  tbe  accident  and  death  of 
Frank  O.  Van  Horn.  They  came  and  made 
their  investigation  In  the  presence  of  both 
tbe  Coopers.  All  that  the  mechanics  dlscor- 
«red  was  Icnown  or  could  have  been  known 
to  tbem  on  that  morning.  It  Is  not  reasona- 
ble to  suppose  they  did  not  know.  Tbe  inter- 
est one  would  natnrally  take  In  his  own  af- 
fairs of  that  magnitude  forcibly  suggests  that 
they  did  know.  Tbe  elevator  had  fallen  the 
-evening  before.  Not  only  had  it  been  dam- 
aged, bnt  the  young  man  had  been  killed. 
The  presence  of  the  mechanics,  when  coupled 
with  their  mission  there,  would  naturally 
«aggeBt  a  solution  of  tbe  problem  as  to  the 
caose  of  the  accident  They  were  all  there 
together  in  the  building.  The  elder  Ciooper 
-was  the  president  of  tbe  company  and  In 
-charge  of  its  afTalrs.  Gilbert  the  junior 
Cooper,  had  been  in  tbe  employ  of  defendant 
for  many  years,  was  interested  in  Its  suc- 
cess, and  had  charge  to  a  greater  or  less  ex- 
tent of  the  control  of  its  business  and  em- 
ployes. They  did  Imow  all  before  the  trial 
that  they  knew  thereafter.  The  evidence 
was  therefore  not  "newly  discovered."  It  is 
claimed  that  they  did  not  advise  the  attor- 
neys representing  defendant  of  tbe  facta 
within  their  knowledge  until  after  tbe  trial. 
This  was  either  negligence  or  stupidity.  We 
cannot  assume  that  it  was  the  latter,  for 
both  are  men  of  long  experience  and  good 
business  capacity.  Tbe  statute  (Civil  Code, 
H  314,  316)  requires  that  the  evidence  alleg- 
ed to  have  been  newly  discovered  must  be 
such  that  the  party  applying  for  the  new 
trial  "could  not  with  reasonable  diligence 
have  discovered  and  produced  at  tbe  trial." 
The  evidence  was  "discovered,"  but  there 
-was  no  "reasonable  diligence."  The  fact  that 
they  failed  to  communicate  tbe  facts  with- 
in their  knowledge  to  defendant's  attorneys 
cannot  change  the  result  It  is  Indispensable 
that  the  moving  party  should  show  diligence. 
2  Thompson,  Trials,  %  2767.  In  Matoushek 
V.  Dutcher  &  Sons,  67  Neb.  627,  S3  N.  W. 
1049,  we  held  that  "to  entitle  a  party  to  a 
-new  trial  on  tbe  groimd  of  newly  discovered 
erldence.  It  Is  not  enough  that  the  evidence 
is  material,  and  not  cumulative,  but  It  must 
further  appear  that  the  applicant  for  a  new 
trial  could  not  have  discovered  and  produced 
such  evidence  at  the  trial."  In  McNeal  v. 
Hunter,  72  Neb.  679,  101  N.  W.  236,  it  was 
held  that:  "A  defendant  will  not  be  allowed 


a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  where  It  appears  that  such  evi- 
dence was  known  at  the  beginning  of  the 
trial,  and  no  seasonable  effort  was  put  forth 
to  procure  such  evidence  at  tbe  trial,"  etc. 
See,  also,  People  v.  Williams,  242  111.  197,  89 
N.  E.  1030,  annotated  in  17  Am.  &  Eng.  Ann. 
Cas.  313.  The  witnesses  by  whom  It  is  al- 
leged the  facts  set  forth  in  the  affidavits 
were  known  reside  within  tbe  city  of  Lincoln, 
and  have  so  resided  during  the  whole  time 
intervening  between  tbe  accident  and  tbe 
trial.  We  can  find  no  abuse  of  discretion  on 
the  part  of  the  conrt  in,  this  feature  of  the 
cause. 

We  discover  no  prejudicial  or  reversible  er- 
ror on  the  part  of  tbe  district  court  The 
judgment  Is  therefore  affirmed. 


In  re  NORMAND'S  ESTATE. 

NORMAND  et  al.  v.  NORMAND. 

(No.  16348.) 

(Supreme  Court  of  Nebra^a.    March  16, 1911.) 

(SylUtbM*  hv  the  Court.) 

1.  Courts  (|J  185,  202»)  —  Justices  of  the 

Pkaob  (J  171*)— Appeal. 

When  an  action  la  appealed  from  a  justice 
of  the  peace  or  the  county  court  to  tbe  district 
court  it  is  to  be  tried  de  novo  in  the  district 
court ;  this  rule  applies  to  appeals  in  probate 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  8627,  3628;  Dec.  Die.  H  185,  202;* 
Justices  of  the  Peace,  Cent  Dig.  H  655-657; 
Dec,  Dig.  {  171.*] 

2.  CouBTS  ({  185*)— Justices  of  trz  Peace 
(t  174*)— Dmtbiot  Coubtb— APPEAIt-PBOCE- 

DUBE. 

In  such  case  the  plaintiff  may  reply  to  an 
answer  that  alleges  new  matter  in  defense.  In 
ordinary  cases  the  district  court  may  require 
issues  to  be  made  up  and  tried  as  in  original 
actions  begun  in  that  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  f  3627;  Dec.  Dig.  |  185:*  Justices  of  the 
Peace,  Cent  Dig.  ({  665-693;  Dec.  Dig.  i 
174.*] 

8.  WiLM  (I877*)  —  Pbobatb  —  Cohtebt— Ap- 
peals to  DismiOT  Coubt— Pleadino. 
Upon  appeal  to  the  district  court  of  a  con- 
test or  probate  of  a  will,  if  the  parties  agree 
that  the  cause  shall  be  tried  upon  tbe  original 
pleadings  in  the  county  court  and  the  court  so 
orders,  the  contestants  are  not  entitled  to  judg- 
ment upon  the  pleadings  for  want  of  a  reply 
to  objections  Sled  in  the  county  court.  Under 
such  an  agreement  of  counsel  the  allegations  of 
new  matter,  if  any}  in  the  objections  to  probate 
will  be  considered  m  this  court  as  denied  by  the 
proponent 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  377.*] 

4.  Wills  (|  308*)— Pbobate— Evidence— Ca- 
pacity OF  Testatbix. 

When  one  of  two  subscribing  witnesses  to 
a  will  is  deceased,  and  the  other  subscribing 
witness  upon  a  trial  of  contest  of  probate  of 
tbe  will  testifies  to  facta  Bbowin||p  that  the  will 
was  duly  executed  by  the  testatrix,  but  foils  to 
testify  as  to  the  capacity  of  the  testatrix,  that 
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fact  may  be  established  by  other  competent  wit- 


[Ed.  Note.— For  other  cases,  see  WiUa,  Ctsat 
Dig.  H  711-723 ;   Dec  Dig.  |  303.*] 

6.    WITRK8SB8  (I  6T*)  —  COMPBTENCT— ATTOB- 
NET. 

When  matters  important  to  the  litigation 
are  peculiarly  within  the  knowledge  of  the  attor- 
ney conducting  the  liti^tion,  and  there  is  dan- 
ger of  a  failure  of  justice  for  want  of  such  evi- 
aence,  the  attorney  is  justifiable  in  becoming  a 
'  witness,  and  liis  testimony,  if  material  and  oth- 
erwise competent,  will  not  be  disregarded  be- 
cause he  himself  framed  the  questions  to  which 
bis  answers  were  given,  when  it  appears  that 
the  most  material  part  of  his  testimony  was  giv- 
en in  answer  to  questions  propounded  by  the 
trial  judge  without  objection  at  the  time. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  121-123 ;  Dec.  Dig.  |  67.*] 

Appeal  from  District  Court,  Otoe  County;. 
Travis,  Judge. 

Proceedings  by  Levi  Normand  for  probate 
of  the  will  of  Margaret  Normand.  From  a 
Judgment  admitting  the  wUl  to  probate,  con- 
testants James  F.  Normand  and  others  ap- 
peaL    Affirmed. 

John  C.  Watson,  for  appellants.  D.  W. 
UvlngBton,  for  appellee. 

SEDGWICK,  J.  The  will  of  Margaret 
Normand,  deceased,  was  entered  for  probate 
in  the  county  court  of  Otoe  county,  and  from 
an  order  of  that  court  admitting  It  to  pro- 
bate, an  appeal  was  taken  to  the  district 
court  for  that  county.  Upon  trial  in  that 
court  a  Judgment  was  altered  admitting  the 
will  to  probate,  from  wUch  Judgment  the 
contestants  have  appealed. 

1.  The  first  question  presented  is  one  of 
practice.  In  county  court  the  contestants 
filed  an  objection  to  the  probate  of  the  will. 
When  the  case  was  docketed  in  the  district 
court,  no  new  pleadings  were  filed  by  either 
party,  and  ,an  order  was  entered  upon  the 
journal  that  "this  cause  is  set  for  trial  on 
the  original  pleadings,  by  agreement  of  par- 
ties." A  few  days  afterwards  the  contest- 
ants filed  a  motion  In  the  district  court 
"that  a  judgment  absolute  be  given  by.  the 
court  on  the  pleadings  in  favor  of  the  con- 
testants and  against  the  proponent,  because 
there  Is  no  reply  filed  to  the  answer  and  ob- 
jection of  the  contestants."  This  motion  was 
overruled,  and  the  contestants  excepted  to 
the  ruling  thereon.  A  Jury  was  impaneled, 
and  the  case  proceeded  to  trial.  The  con- 
testants thereupon  objected  to  the  introduc- 
tion of  any  testimony  on  the  part  of  the  pro- 
ponent, "because  the  allegations  in  the  an- 
swer are  not  denied  or  controverted."  This 
objection  was  overruled  and  an  exception  en- 
tered. The  contestants  now  Insist  that  they 
were  entitled  to  a  judgment  denying  the  pro- 
bate of  the  will,  because  the  allegations  of 
their  answer,  not  being  denied  by  reply,  were 
admitted. 

When  an  action  is  appealed  from  a  Justice 
of  the  peace  or  from  the  county  court  to  the 


district  court,  it  is  to  be  tried  de  novo  in  the 
district  court,  and  this  rule  applies  to  ap- 
peals in  probate  proceedings.    Prante  v.  Lom- 
pe,  77  Neb.  377,  109  N.  W.  496.    In  such  ca»- 
es  the  plaintiff  may  reply  to  an  answer  which 
alleges  new  matter  in  defense.    Chicago,  B. 
&  Q.  B.  Co.  v.  Oustln,  30  Neb.  86,  62  N.  W. 
844.    Tills  Is  the  usual  practice,  and  no  doubt 
the  trial  court  may  require  it  to  be  followed 
in  all  ordinary  cases.    The  objection  filed  by 
the  contestants  in  the  probate  court,   and 
which  was  treated  by  all  parties  as  the  an- 
swer in  the  district  court,  alleges  six  grounds 
of  objection:    "First  Said  instrument  ia  not 
executed  as  required  by  law.    Second.    Said 
Instrument  is  not  properly  attested.     Third. 
Said  Margaret  Normand,  at  the  time  alleg- 
ed in  said  Instrument,  was  not  possessed  of 
sufficient  mental  capacity  to  make  a  will,  by 
reason  of  old  age  and  ill  health.     Fourth. 
Said  instrument  was  executed  by  said  Mar- 
garet Normand  by  reason  of  improper  and 
undue  infiuence  exerted  upon  her  by   ]l«vi 
Normand,  who  is  a  devisee  under  said  will, 
and  said  will  is  not  the  will  of  Margaret 
Normand,  but  of  said  Levi  Normand.    Fifth. 
The  proceeding '  to  probate  said  will  was  not 
published  as  required  by  law.     Sixth.  Said 
instrument  is  drawn  contrary  to  law."    The 
proponent  by  offering  the  will  for  probate 
necessarily  alleges  that  the  Instrument  is  et- 
ecuted  as  required  by  law;    is  properly  at- 
tested;   and  that  the  testator  was  of  suffi- 
cient capacity  to  make  a  will.    It  will  be 
seen  that  all  of  the  objections  entered  to  the 
proltate  are  merely  denials  of  the  plaintifCs' 
allegations,  unless  it  be  the  fourth  objection. 
The  allegations  in  the  fourth  objection  that 
the  instrument  was  executed  "by  reason  of 
Improper  and  undue  infiuence  exerted  upon 
her  by  Levi  Normand"  is  the  only  affirmative 
matter  contained  in .  the   so-called  answer. 
We  think  under  these  conditions  it  is  not 
necessary  to  determine  whether  this  allega- 
tion is  a  mere  conclusion  of  law,  or  is  a  suf- 
ficient allegation  of  fact  to  constitute  a  de- 
fense against  the  probate   of   the  will.     It 
seems  clear  tliat  the  parties  having  agreed 
to  try  the  case  upon  the  issue  as  presented 
in  the  lower,  court  and  certified  to  the  dis- 
trict court,  they  cannot  be  heard  now  to  ob- 
ject to  that  procedure.    The  probate  court, 
upon  such  pleadings  and  without  objection 
by  either  party,  would  properly  have  heard 
the  evidence  produced  by  both  parties,  and 
after  appeal  to  the  district  court  we  thmk 
that  it  is  clear  that  the  parties  might  agree 
to  so  try  the  case  in  the  district  court,  and, 
having  so  agreed,  the  motion  of  contestants 
for  judgment  because  no  reply  was  filed  was 
properly  overruled. 

2.  It  Is  contended  that  the  evidence  is  not 
sufficient  to  justify  admitting  the  will  to 
probate.  The  contestants  offered  no  evidence. 
It  appears  that  there  were  two  witnesses  to 
the  will,  and  tltat  at  the  time  of  the  trial  hi 
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the  district  court  one  of  the  wltnessee  was 
deceased.  The  other  witness  testified  upon 
the  trlaL  He  testified  that  he  signed  the 
will  as  a  witness  in  the  presence  of  the  tes- 
tatrix, at  her  request,  and  in  the  presence  of 
the  other  signing  witness,  and  that  she  then 
declared  the  instrument  to  be  her  will.  He 
did  not  testify  that  the  testatrix  was  at  that 
time  of  sonnd  mind  and  competent  to  make 
a  will.  The  lawyer  who  drew  the  will,  and 
was  also  present  at  the  time  of  Its  execution, 
testified  as  a  witness  upon  the  trial.  If  his 
evidence  was  competent.  It  is  sufficient,  with 
the  other  evidence  ofFered,  to  admit  the  will 
to  probate.  His  evidence  Is  objected  to  as 
incompetent  for  two  reasons.  The  statute 
provides  that :  "If  no  person  shall  appear  to 
contest  the  probate  of  a  will  at  the  time  ap- 
pointed for  that  purpose,  the  court  may.  In 
its  discretion,  grant  probate  thereof  on  the 
testimony  of  one  of  the  subscribing  witness- 
es only,  if  such  a  witness  shall  testify  that 
snch  will  was  executed  in  all  the  partlcuLars 
as  required  in  this  chapter,  and  that  the  tes- 
tator was  of  a  sound  mind  at  the  time  of  the 
execution  thereof."  Comp.  St  1909,  c.  23,  J 
141.  The  next  section  provides :  "If  none  of 
the  subscribing  witnesses  shall  reside  in  this 
state  at  the  time  appointed  for  proving  the 
will,  the  court  may,  in  its  discretion,  admit 
the  testimony  of  other  witnesses  to  prove 
the  sanity  of  the  testator  and  the  execution 
of  the  will,  and,  as  evidence  of  the  execution 
of  the  will,  may  admit  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscrib- 
ing witnesses."  The  objection,  as  we  under- 
stand It,  is  that,  as  one  of  the  subscribing 
witnesses  was  present  and  testified,  and  did 
not  testify  that  "the  testator  was  of  sound 
mind"  as  provide  in  section  141,  the  court 
was  not  authoiized  to  admit  the  will  to  pro- 
bate. This  is  not  the  meaning  of  the  section. 
If  there  is  no  contest,  the  uncontradicted  ev- 
idence of  one  of  the  subscribing  witnesses, 
testifying  to  all  of  the  particulars  which  are 
required,  may  be  sufficient  without  any  other 
testimony,  but  it  is  not  the  Intention  of  the 
statute  to  make  the  testimony  of  the  sub- 
scribing witnesses  the  only  competent  testi- 
mony for  that  purpose.  It  might  happen  that 
none  of  the  subscribing  witnesses  was  able 
to  testify  as  to  the  mental  condition  of  the 
testator,  and  in  such  case,  the  due  execution 
of  the  instrument  having  been  proved  there 
is  no  doubt  that  the  competency  of  the  tes- 
tator might   be   established   by    other   wlt- 


Tbe  second  objection  is  that  the  witness 
who  testified  to  the  competency  of  the  testa- 
tor was  the  attorney  for  the  proponent  who 
conducted  the  trial  in  his  behalf.  It  is  ob- 
jected that  when  an  attorney  is  interested  In 
a  matter  of  litigation  it  is  unprofessional 
for  him  to  become  a  witness  in  the  litigation 
which  be  is  managing,  and  testify  to  impor- 
tant matters  upon  which  the  interest  of  bis 


client  must  depend,  and  that  for  this  reason 
the  testimony  of  this  witness  ought  to  be  dis- 
regarded. It  sometimes  happens  that  mat- 
ters Important  to  the  litigation  are  peculiar- 
ly within  the  knowledge  of  the  attorney  con- 
ducting the  litigation.  When  there  is  dan- 
ger of  a  failure  of  justice  for  want  of  such 
evidence,  the  attorney  is  justifiable  in  be- 
coming a  witness.  Such  practice  has  been 
not  uncommon  in  the  trial  courts  of  this 
state,  and  has  never  been  considered  unpro- 
fessional. This  witness,  as  already  stated, 
drew  the  will  in  question,  and  he  was  also 
present  at  its  execution  and  was  personally 
well  acquainted  with  the  testatrix.  His  evi- 
dence upon  the  vital  issue  mentioned  was  in 
answer  to  questions  by  the  trial  judge,  and 
these  questions  were  asked  and  answered 
without  objection  at  the  time.  There  was 
no  objection  to  his  testifying  as  a  witness  in 
the  case,  and  we  think  his  evidence  was  com- 
petent. 

We  have  found  no  error  in  the  record  call- 
ing for  a  reversal,  and  the  judgment  of  the 
district  court  is  afllrmed. 

LBTTON,  J.,  not  sitting. 


STANLEX  V.   HERMANSON.     (No.  1«,367.) 
(Supreme  Court  of  Nebraska.    March  24,  1011.) 

(SifOahu*  bv  the  Court.) 

1.  BouNUABiEs  (I  8*)— AscEBTAiNiotwr— Con- 
trol OF  SuBVET  — Sbction  and  Qttabtkb 
Section  Cobnebb. 

'If  the  location  of  section  and  quarter  sec- 
tion comen  as  established  by  the  government 
snrveyors  can  be  ascertained,  those  comers  will 
control  the  boundary  between  coterminous 
quarter  gections  of  land. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
C!ent.  Dig.  g|  »-41;   Dec  Dig.  f  3.*] 

2.  BODNDABIEB  (§  35*)— A8CEBTAlNM]i!Wl>-AD- 
MI8SIBILITT   OF  EVIDENCE. 

If  the  government  comers  are  obliterated 
and  their  location  cannot  be  established  by  wit- 
nesses who  know  the  site  thereof,  other  compe- 
tent evidence  relevant  to  the  issue  may  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  153-183;   Dec.  Dig.  {  35.*] 

3.  BouNDABiKs  (I  3*)— Establishment— CoK- 
FLicTiNo  Elements  —  CoNTBOL  of  Field 
Notes. 

In  that  event  in  establishing  a  boundary 
between  coterminous  qnarter  sections  within 
the  interior  of  a  township,  surveys  according  to 
the  government  field  notes  from  known  govern- 
ment corners,  both  north  and  south  and  east 
and  west  of  the  comer  in  dispute,  so  as  to  lo- 
cate the  contested  comer  on  a  line  with  other 
corners  on  both  of  those  lines,  and  to  give  each 
owner  an  equal  amount  of  land,  should  ordi- 
narily be  preferred  to  a  survey  which  does  not 
commence  at  a  known  or  conceded  government 
corner,  and  gives  to  one  owner  much  more  land 
than  is  accorded  the  other. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  9-41;   Dec.  Dig.  i  8.*] 

Appeal    from    District    Court,    Franklin 
County;   Dnngan,  Judge. 


•For  otbcr  cases  see  same  topic  and  sscUon  NUMBBE  in  Dae.  Dig.  *  Am.  Dig.  K»r  No.  SerlM  *  It«p'r  IndezM 
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Action  by  Charles  F.  Stanley  against  An- 
drew Hermanson.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfiBrmed. 

li.  H.  Blackledge,  for  appellant.  A.  H. 
Byrum,  for  appellee. 

ROOT,  J.  The  plaintiff  is  the  owner  of 
the  northeast  quarter  of  section  27,  and  the 
defendant  owns  the  northwest  quarter  of 
section  26  in  the  same  town  and  range,  so 
that  the  eastern  boundary  of  the  plaintUTs 
tract  is  the  western  boundary  of  the  de- 
fendant's land.  This  action  Is  In  equity  to 
enjoin  the  defendant  from  destroying  a  fence 
constructed  by  the  plaintiff  upon  what  he 
contends  is  that  IMundary.  The  defendant 
also  prays  for  afflrmatlve  relief  and  for 
damages  for  the  destruction  of  his  fence  by 
the  plaintiff.  The  defendant  demanded  and 
was  given  a  Jury  trial  upon  the  Issue  of 
fact  as  to  the  location  of  the  boundary  in 
dispute.  The  jury  and  the  court  found  in 
the  plaintiff's  favor,  and  from  the  judgment 
rendered  the  defendant  appeals. 

As  we  view  the  record,  there  Is  one  con- 
trolling issue  to  be  determined,  and  that  is 
whether  the  evidence  sustains  the  jury's  spe- 
cial finding  that  the  "Hussong,"  and  not 
the  "Ashhy"  or  the  "Sutton,"  survey  cor- 
responds with  the  government  survey  of  the 
north  and  south  line  between  these  sections. 
Surveys  were  made  in  the  neighborhood  of 
this  land  In  1883  by  Mr.  Sutton,  in  1892  by 
Mr.  Houtz,  in  1895  by  Mr.  Sutton,  and  in 
1900  and  1901  by  Mr.  Ashby.  Each  of  these 
surveyors  at  the  time  of  bis  survey  was 
county  surveyor  of  Franklin  county.  The 
record  of  these  surveys  in  evidence  is  far 
from  perfect,  in  that  in  some  instances  the 
field  notes  were  not  recorded,  and  in  no  case 
can  we  ascertain  the  method  used  to  deter- 
mine the  initial  station.  In  April,  1905,  in 
October,  1907,  and  In  November,  1907,  Mr. 
Hussong,  the  county  surveyor,  also  surveyed 
the  line  in  question.  The  record  of  these 
surveys  is  not  In  evidence,  but  Mr.  Hussong 
testified  from  his  field  notes.  During  the 
time  this  suit  was  pending  in  the  district 
court  Messrs.  Oberlng  and  McReynolds,  coun- 
ty surveyors  of  Webster  and  Nuckolls  coun- 
ties, respectively,  surveyed  the  disputed 
boundary,  and  their  testimony  is  in  the  rec- 
ord. Some  14  witnesses,  other  than  the  liti- 
gants and  the  surveyors,  also  testified. 

The  township  wherein  the  litigants'  farms 
lie  was  surveyed  by  the  government  in  1863. 
It  appears  from  the  recitals  In  the  field  notes 
of  this  survey  that  the  government  survey- 
ors set  a  limestone  at  the  quarter  comer 
between  sections  34  and  35,  one  mile  south 
of  the  southern  end  of  the  disputed  bound- 
ary, a  like  stone  at  the  northwest  comer  of 
section  35,  one-lialf  mile  north  of  the  first 
monument,  and  a  limestone  at  the  quarter 
comer  between  sections  2  and  8,  3V^  miles 
north  of  the  northern  end  of  the  disputed 
boundary.    According  to  the  field  notes  each 


intermediate  quarter  section  and  section  cor- 
ner was  marked  by  pits,  a  mound,  and  a 
charred  stake.  It  seems  to  be  conceded  that 
the  government  corner  between  sections  34 
and  35  and  in  the  township  line  is  vlslUe, 
and  was  used  by  the  respective  surveyors  In. 
running  their  linee.  The  government  stone 
at  the  northwest  corner  of  section  35  seems 
to  have  disappeared,  and  the  point  where 
it  was  set  is  not  satisfactorily  established  by 
the  evidence.  Hussong  is  the  only  witness 
who  testified  to  having  advised  himself  by 
reference  to  the  government  field  notes  be- 
fore commencing  his  survey.  The  testimony 
with  reference  to  the  so-called  government 
comers  does  not  refer  to  their  physical  char- 
acteristics, whether  pita  or  mounds  were- 
visible,  or  the  relation  the  pita  bore  to  each 
otlier  or  to  the  elevation  of  the  mounds, 
nor  is  any  reference  made  to.  a  charred  post 
or  other  like  evidence  of  the  attempt  of  the 
government  surveyors  to  perpetuate  the  cor- 
ners. The  line  north  and  south  across  the. 
township  is  over  rough  territory  and  the  soil 
is  sandy;  some  parts  of  it  are  described  in- 
tbe  government  field  notes  as  "worthless." 
The  government  field  notes  of  the  survey 
across  the  north  side  of  sections  34,  85,  26, 
27,  22,  and  23  are  not  in  evidence;  but  it 
does  appear  from  measurements  made  that 
if  the  Hussong  survey  shall  be  accepted  as^. 
accurate,  the  length  of  the  northern  bound- 
ary of  section  26  will  be  equal  to  the  like- 
ttoundary  of  section  27,  whereas,  if  the 
Sutton  or  Ashby  surveys,  the  line  surveyed" 
by  Obering  and  McReynolds  or  the  line  con- 
tended for  by  the  defendant.  Is  adopted  as 
coincident  with  the  government  survey,  the- 
distance  across  the  northern  side  of  section 
26  will  be  greater  by  some  16  rods  than  the 
distance  across  the  northern  side  of  section 
27.  No  such  discrepancy  should  appear  in 
the  lines  of  the  interior  sections  of  a  town- 
ship, and;  unless  It  clearly  appears  tliat  a- 
mistake  was  made  by  the  government  in  sur- 
veying its  land,  the  court  should  not  adopt 
those  lines  as  correct.  The  evidence  does 
not  establish  the  government  comer  at  the 
northwest  comer  of  section  26,  by  reference 
to  any  monument,  but  the  corner  must  be 
located  by  a  process  of  deduction  from  other 
facts  which  are  to  be  ascertained  from  a. 
consideration  of  conflicting  evidence. 

The  Ashby  and   Sutton  surveys  are  sup- 
ported by  the  testimony  of  Frank  Chagnou, , 
who  in  1882  homesteaded  the  southwest  quar- 
ter of  section  14.    He  contends  that  at  that 
time  a   government  comer  was  visible  at 
the  southwest  comer  of  his  homestead,  and' 
that  it  was  evidenced  by  a  stone  and  a  stake. 
The  witness  does  not  refer  to  pits  or  mounds 
at  this  comer,  nor  to  the  character  of  the 
stake  to  which   he  testifies.     According  to 
the  field  notes,  the  government  surveyor  did ' 
not  deposit  a  stone  at  this  corner,  nor  does 
it  appear  by   whose  band  this  mennment 
was  erected.     If  it  is  adopted  as  corrsct. . 
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tbe  effect  will  be  to  extend  the  southern 
line  of  section  14  about  16  rods  beyond  a 
mile.  There  is  no  proof  of  a  survey  by  a 
county  Burreyor  so  early  as  1882,  the  patents 
for  the  respective  quarter  sections  were  not 
Introduced  In  evidence,  the  litigants  have  not 
produced  the  plat  prepared  by  the  surveyor 
general  of  the  survey  of  this  township,  and 
it  seems  unreasonable  to  presume  that  the 
government  surveyors  In  establishing  tbe 
comers  of  tbese  Interior  sections  should  err 
so  grossly  as  they  did  if  the  Sutton-Ashby 
surveys  coincide  with  the  government  sur- 
vey. There  is  some  evidence  that  by  repeat- 
ed and  extended  surveys  Mr.  Ashby  satis- 
fied himself  tliat  tbe  Chagnon  comer  was 
correct;  but  it  seems  to  us  that  the  evidence 
preponderates  in  favor  of  a  finding  that  the 
Chagnon  comer  is  not  In  line  wltb  the  known 
government  corners  to  tbe  north  and  the 
south  In  that  township.  Of  course,  wherever 
the  government  comers  were  established, 
there  they  must  abide;  but  In  the  Instant 
case  the  proof  does  not  show  the  existence 
of  those  monuments  at  any  point  along  the 
disputed  boundary.  It  therefore  becomes 
necessary  to  establish,  as  near  as  may  be 
from  all  the  proof  before  us,  the  points  where 
those  monuments  were  located.  Those  cor- 
ners cannot  be  located  to  an  absolute  certain- 
ty, but  approximately  they  can  be.  A  con- 
sideration of  all  of  the  evidence  convinces 
us  that  the  Jury  and  the  district  court  in 
finding  In  favor  of  the  Hussong  survey  were 
as  near  right  as  it  is  possible  to  find  from 
the  mass  of  evidence  In  the  case.  At  any 
rate,  this  survey  locates  the  boundary  In  line 
with  the  government  quarter  corner  to  the 
north  and  tbe  like  comer  to  the  south,  where 
the  stones  planted  by  the  government  sur- 
veyors have  remained  undisturbed,  and  ac- 
cords to  each  coterminous  owner  practically 
an  equal  area  in  their  respective  quarter  sec- 
tions. It  is  difficult  to  convince  tbe  under- 
standing tbat  either  litigant  should  receive 
more  or  less.  Woods  v.  West,  40  Neb.  307, 
58  N.  W.  938. 

The  Judgment  of  tbe  district  court  there- 
fore Is  affirmed. 


BRADY  et  al.  v.  CENTRAL  WESTERN  R. 
CO.  et  al.    (No.  16,371.) 

(Supreme  Court  of  Nebraska.    March  24,  1911.) 

(Byllabut  hy   the  Court.) 

Contracts  (|   139*)— Validitt  as  Between 
Pasties— Pasties  in  Pabi  Delicto. 

Where  a  conveyance  Is  made  between  par- 
ties equally  at  fault,  for  the  purpose  and  upon 
an  agreement  to  perpetrate  a  fraud,  the  courts 
will  not  assist  either,  bat  will  leave  them  where 
they  have  placed  themselves.  But  when  they 
are  not  in  pari  delicto,  and  he  who  Is  seeking  an 
Advantai^e  from  tbe  fraudulent  conveyance  wag 
the  movmg  party  who  induced   the  same,   the 


other    if  comparatively   innocent,   will  be   re- 
lieved. 

[E^.  Note.— For  other  cases,  see  Contracts^ 
Cent  Dig.  If  684-700;   Dec.  Dig.  {  139.»] 

Appeal  from  District  Court,  Phelps  Coun- 
ty; Dungan,  Judge. 

Action  by  Abbott  Brady  and  others  against 
the  Central  Western  Railroad  Company  and' 
others.  Judgment  for  plaintiffs,  and  defend- 
ant railroad  company  appeals.    Affirmed. 

T.  BL  Brady,  for  appellant  Hamer  te. 
Hamer,  for  appellees. 

SEDGWICK,  J.  This  action  was  brought, 
in  tbe  district  court  for  Phelps  county  to- 
cancel  a  deed  given  by  these  plaintiffs  to  the- 
defendant,  the  Central  Western  Railroad 
Company,  conveying  a  quarter  section  of  land 
In  that  county.  Tbe  trial  court  entered  a-. 
decree  as  prayed,  and  the  defendant  has  ap- 
pealed. 

The  defense  is  that  the  deed  was  fraudu- 
lent; that  the  plaintiffs  had  before  that  time- 
leased  this  farm  for  a  period  of  three  or 
five  years,  with  tbe  condition  in  the  lease 
tbat  if  the  farm  was  sold  before  a  certain 
date  named  the  lease  should  be  canceled;  and' 
that  this  deed  in  question  was  made  for  the- 
purx>08e  on  the  part  of  the  grantors  and' 
grantee  to  defraud  tbe  lessee.  The  defend- 
ants rely  upon  the  principle  that  when  a 
conveyance  is  made  and  received  for  the~ 
purpose  and  upon  the  fraudulent  agreement 
to  perpetrate  a  fraud,  the  courts  will  not  as- 
sist either  party,  but  will  leave  them  as  they- 
find  them. 

It  appears  tbat  a  few  days  before  this  con- 
veyance was  made  a  party  of  men,  represent- 
ing themselves  as  surveyors  for  the  defend- 
ant company,  came  to  these  premises  and. 
made,  or  pretended  to  make,  a  survey  of  a-. 
line  of  callroad  which  was  to  extend  from 
Holdrege,  in  Phelps  county,  to  Kearney,  in~ 
Buffalo  county.    Soon  afterwards  one  Nelson 
called  at  tbe  home  of  the  plaintiffs  and  rep- 
resented that  he  was  the  general  manager- 
of  the  defendant  company,  and  that  tbe  sta- 
tion of  the  proposed  railroad  would  be  locat- 
ed on  or  near  the  plaintiffs'  land,  and  that 
one  Norton,  who  was  with  Nelson,  was  there- 
for the  purpose  of  buying  lands  which  would 
become    very    valuable    on    account   of    the- 
building  of   the  proposed   railroad,  and  by 
these  and  other  representations;  which  It  is 
not  necessary  now  to  recite,  induced  these- 
plaintiffs  to  believe  that  the  price  of  land  in 
that  vicinity  would  be  rapidly  advanced,  and' 
that  farms  could  Immediately  be  sold  at  a 
high  price.    Mr.  Brady  testifies  that  be  told 
Nelson  about  the  outstanding  lease,  and  that 
Nelson  informed  them  that  a  paper  could  be 
made   that    would    avoid    the   lease.      It   is- 
doubtfnl  which  party  first  suggested  making 


•For  otb«r  cases  see  same  topic  and  section  NUMBER  In  Dec.  Die.  A  Am.  I)i(.  Key  No.  Series  ft  Kep'r  Indexes. 
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8uch  a  paper,  but  It  is  clear  tbat  Mr.  Brady 
was  led  to  believe  that  hla  farm  could  be 
soon  sold  at  a  very  high  price,  and  that  it 
would  be  all  right  to  execute  some  sort  of  a 
paper  from  wlildi  it  could  be  made  to  appear 
that  the  farm  had  In  fact  been  sold  before 
the  time  limited  in  the  lease.  This  Mr.  Nel- 
son undertook  to  accomplish,  and  without 
any  suggestions  as  to  what  sort  of  a  paper 
would  be  executed  he  appeared  at  the  borne 
of  the  plaintiffs  the  next  morning,  accom- 
panied by  a  notary  public,  with  the  deed  In 
question  already  drawn,  and  also  a  deed 
from  the  defendant  company  to  Mr.  Brady, 
which  Nelson  had  executed  as  general  man- 
ager of  the  company.  The  plaintiffs  were 
easily  Induced  to  execute  the  deed  in  ques- 
tion upon  the  representation  that  they  should 
have  the  deed  of  the  company  which  was  al- 
ready executed  and  so  be  entirely  secure.  It 
is  now  conceded  that  the  deed  executed  by 
Mr.  Nelson  as  manager  of  the  company  was 
worthless,  because  Mr.  Nelson  was  not  au- 
thorized to  execute  it.  The  deed  in  question 
was  put  upon  record,  and  afterwards  when 
the  plaintiffs  had  learned  that  fact  tliere 
was  placed  upon  record  the  deed  executed 
by  Mr.  Nelson.  No  consideration  was  paid 
to  the  plaintiffs  for  the  land,  and  the  defend- 
ant relies  solely  upon  the  mutual  fraud  of 
the  plaintiffs  and  Mr.  Nelson  in  attempting 
to  defraud  the  lessee  in  the  supposed  lease. 
The  lease  was  not  put  In  eridence,  and  the 
evidence  in  regard  to  the  supposed  condi- 
tion of  the  lease  is  very  uncertain. 

The  trial  court  found  that  the  deed  In  ques- 
tion was  procured  by  the  fraud  and  imposi- 
tion of  Nelson,  and  we  are  satisfied  that  the 
finding  is  Justifiable.  If  it  could  be  found 
from  this  evidence  that  there  was  a  valid 
condition  in  the  supposed  lease  that  would 
be  defeated  by  the  execution  of  this  deed, 
and  that  this  deed  was  executed  for  that 
purpose  on  the  part  of  the  plaintiffs,  and  so 
received  by  the  defendant,  and  that  it  was 
therefore  fraudulent  on  the  part  of  all  par- 
ties connected  with  it,  still  it  is  apparent 
that  the  parties  were  not  in  pari  delicto. 
The  idea  of  making  a  deed  originated  in  the 
mind  of  Nelson.  He  evidently  saw  from  the 
beginning  that  lie  might  reap  an  advantage 
from  it  and  is  now  attempting  to  do  so. 

The  Judgment  of  the  district  court  is  right 
and  is  aflirmed. 


E:RB  v.  McMASTER  et  at     (No.  16,381.) 

(Supreme  Court  of  Nebraska.    March  H:,  1911.) 

fSylUthut  hp  the  Court.) 

EUBBAITD    ANO    WiFK    (i    33*)  —  ANTBITUFTIAL 
CONTBiACT— BlNDINQ  EFFECT. 

Plaintiff  entered  into  an  oral  antenaptial 
contract  to  release  all  claim  to  the  real  estate 
of  his  intended  wife  on  the  payment  to  him  of 
$1,000  after  her  death.     The  contract  was  re- 


duced to  writing  and  signed  by  both  after  mar- 
riage. Afterwards  be  was  paid  $330  on  the  con- 
tract by  his  wife  in  her  lifetime,  and  she  pro- 
vided for  the  payment  of  the  remainder  of  the 
fljOOO  by  her  wiU. 

Held,  in  this  action  for  partition,  in  which 
he  seeks  to  assert  his  marital  rights  in  and  to 
the  real  estate  of  his  wife  without  regard  to  the 
contract  and  without  offering  to  return  the 
money  paid  him,  that  he  cannot  thus  accept 
and  retain  the  benefits  of  the  contract  and  at 
the  same  time  maintain  an  action  based  upon 
the  ground  of  its  invalidity. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  H  196-202;   Dec  Dig.  f  33.*] 

Appeal  from  District  Court,  Oage  County ; 
Pemberton,  Judge. 

Action  by  Edmund  Erb  against  Laura  C. 
McMaster  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Milton  Schwind  and  B.  O.  Kretsinger,  for 
appellant  Sackett,  Brewster  &  Spafford  and 
li.  W.  Colby,  for  appellees. 

LETTON,  J.  This  is  an  action  in  parti- 
tion in  which  the  plaintiff,  as  surviving  bus- 
band  of  Eliza  M.  Erb,  deceased,  prays  for  a 
decree  establishing  in  him  a  one-fourth  in- 
terest In  the  real  estate  of  which  she  died 
seised;  that  the  same  might  be  partitioned 
and  a  homestead  set  apart  to  him.  Plaintiff 
and  Eliza  M.  Erb  were  married  on  January  S. 
1001.  Both  had  been  previously  married. 
Before  marriage  an  oral  agreement  was  made 
between  them  respecting  the  interest  each 
should  have  in  the  other's  property.  This 
agreement  was  reduced  to  writing  after  the 
marriage  and  la  as  follows:  "Beatrice,  Neb. 
The  following  articles  of  agreement,  betweoi 
Eldmund  Erb,  husband,  and  Eliza  M.  £<rb, 
wife,  were  entered  into  and  signed  volun- 
tarily by  each  one  respectively.  It  is  agreed 
on  the  part  of  the  husband  that  he  waives 
all  right  to  any  property,  either  real  estate 
or  personal,  of  his  wife,  except  the  sum  of 
one  thousand  dollars,  which  shall  be  paid  to 
him  in  the  event  the  wife  dies  first  Eliza 
M.  Erb,  wife,  hereby  waives  all  right  of  dow- 
er in  real  estate  or  personal  property  owned 
by  her  husband,  Edmund  Erb.  [Signed] 
Edmund  Erb.  Eliza  M.  Erb.  Done  this  7th 
day  of  January.  1901.  Beatrice."  On  Feb- 
ruary 17,  1908,  the  plainUff  was  paid  $330 
on  the  contract  by  his  wife  and  in  return 
gave  her  the  following  receipt:  "Received 
of  Eliza  M.  Erb  $330,  the  sum  of  three  hun- 
dred and  thirty  dollars.  On  contract  at  mar- 
riage Edmund  Erb."  Mrs.  Erb  died  on  the 
24th  of  December,  1906.  She  left  a  will 
which  was  executed  on  December  31,  1007. 
The  will  provided  that  the  husband  should 
receive  the  sum  of  $1,000  to  be  paid  to  htm 
within  one  year  after  her  death,  which  be- 
quest was  made  a  charge  upon  certain  real 
estate.  After  payment  of  the  $330  above  re- 
ferred to,  Mrs.  Erb  executed  a  codicil  to  the 
will,  which  recites:  "Since  signing  and  ex- 
ecuting the  foregoing  will,  I  have  advanced 
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to  my  fansband,  Edmund  Erb,  to  apply  on  the 
prorlsion  made  for  htm  In  the  second  para- 
graph of  tbla  will,  the  snm  of  three  l^an- 
dred  and  thirty  dollars,  and  it  is  my  iriU 
that  said  sum  shall  be  deducted  from  the 
amount  made  a  charge  on  the  real  estate  de- 
Tlsed  to  Howard  and  Helen  Heath  In  the 
third  paragraph  of  this  will,  and  that  said 
real  estate  be  now  charged  with  the  sum  of 
six  hundred  and  seventy  dollars,  and  that 
said  Eldmund  Erb  hare  from  my  estate,  as 
provided  in  said  paragraph  three,  one  thou- 
sand dollars,  less  the  amount  of  said  ad- 
vancement, of  three  hundred  and  thirty  dol- 
lars, or  six  hundred  and  seventy  dollars, 
which  shall  be  taken  and  received  by  him  in 
lieu  of  any  and  all  interest  which  he  may 
have  in  my  estate  either  by  reason  of  being 
my  husband,  or  by  reason  of  any  agreement 
In  writing  entered  into  by  and  between  us, 
nuptial  or  antenuptial,  and  said  sum  shall 
be  taken  in  satisfaction  of  any  such  agree- 
ment" The  will  and  codicil  were  duly  pro- 
bated and  allowed. 

The  plaintiff  contends  that  the  contract  Is 
TOld  under  the  statute  of  frauds,  and  that  If 
Told  there  has  not  been  such  part  perform- 
ance as  to  take  it  from  under  the  provisions 
Of  the  statute.  The  defendants  plead  the 
validity  of  the  contract;  that  there  has  been 
Bufflcient  part  performance  to  render  it  en- 
forceable; that  by  the  acceptance  by  plain- 
tiff of  the  $330  paid  him  under  the  contract, 
and  its  retention,  he  ratified  the  same  and 
bas  waived  his  right  to  any  of  the  proi>erty 
exc^t  the  $670  bequeathed  him  as  due  on 
the  contract  They  further  plead  that  he  is 
estopp^  by  the  foregoing  facts  from  assert- 
ing any  right  to  inherit  and  from  maintain- 
ing this  suit 

We  find  in  the  appellees'  brief  what  pur- 
ports to  be  a  portion  of  the  opinion  of  the 
trial  court  The  language  accords  so  fully 
with  our  own  views  that  we  Insert  it  here 
as  an  expression  thereof:  'The  parties  not 
only  intermarried  pursuant  to  the  contract, 
but,  as  long  as  the  wife  lived,  both  she  and 
her  husband,  the  plaintiff,  believed  they  had 
a  valid  contract,  and  acted  upon  and  treated 
It  as  such.  The  wife  lived  and  died  in  that 
belief,  and  paid  out  her  money  and  made  her 
will  accordingly.  Plaintiff  accepted  $330  of 
her  money,  and  gave  a  written  receipt  ac- 
knowledging that  he  received  it  on  said  con- 
tract, and  stUl  keeps  and  retains  said  money 
and  makes  no  offer  to  return  it  It  was  not 
until  hla  wife's  death  that  he  doubted  the 
validity  of  the  contract,  which  he  wrote  with 
bis  own  hand.  The  court  Is  of  the  opinion 
that  good  faith  and  common  honesty  require 
130N.W.-37 


that  he  should  still  abide  by  the  contract^ 
now  that  she  is  dead.  In  good  consdoice  he 
is  estopped  to  do  otherwise.  The  part  per- 
formance which  will  take  an  oral  contract 
out  of  the  statute  is  such  conduct  as  will 
amount  to  an  equitable  estoppel  against  the 
party  who  would  resort  to  the  statute  to  de- 
feat the  oral  agreement.  Brown  v.  Hoag,  35 
Minn.  373,  29  X.  W.  135 ;  4  Pomeroy,  Equity 
Jurisprudence  (3d  Ed.)  i  1409.  Plaintiffs 
wife,  relying  upon  the  antenuptial  agree- 
ment married  the  plaintiff,  paid  a  large  sum 
of  money  to  plaintiff,  which  he  otherwise 
would  not  have  received  until  after  her 
death,  made  her  will  disposing  of  the  rest  of 
her  property  to  those  whom  she  desired  to 
have  It  and  then  died,  thus  putting  it  out  of 
his  power  to  put  her  in  the  position  that 
she  would  have  occupied  had  he  not  Induced 
her  to  do  such  things,  relying  upon  said  con- 
tract; and,  while  admitting  the  contract,  he 
now  seeks  to  repudiate  It  by  invoking  the 
statute  of  frauds.  It  seems  to  me  It  would 
be  a  fraud  upon  the  dead  as  well  as  the  living 
to  permit  him  to  do  so." 

No  offer  is  made  in  the  petition  to  return 
to  the  personal  representative  of  the  deceas- 
ed (who  is  a  party  to  the  suit)  the  money 
paid  on  the  contract.  A  tender  was  made  at 
the  argument  In  this  court  which  was  too 
late  to  be  effectual.  Mrs.  Erb  disposed  of 
her  property,  and  died  with  the  knowledge 
that  plaintiff  had  accepted  the  benefit  of  the 
contract  by  the  receipt  of  the  money  paid 
him  thereunder.  She  cannot  change  this  dis:- 
posltlon,  and  the  other  party  should  not.be 
permitted  to  do  so.  The  money  was  paid 
plaintiff  In  lieu  of  his  Interest  in  the  real  es- 
tate, and  its  acceptance  and  retention  bars 
him  in  equity.  Even  if  the  contract  were 
wholly  Invalid,  which  we  do  not  decide,  un- 
der these  circumstances  the  plaintiff  Is  estop- 
ped to  allege  its  invalidity.  BIgelow,  Estop- 
pel (3d  Ed.)  574.  The  following  cases  Illus- 
trate this  principle  as  applied  to  differing 
facts:  Ayres  v.  McConahey,  65  Neb.  588^  91 
N.  W.  494;  Hobbs  v.  Nashville,  C.  &  St  I* 
R.,  122  Ala.  602,  26  South.  139,  82  Am.  St 
Rep.  103;  Field  v.  Doyon.  64  Wis.  560,  25 
N.  W.  653;  William  Deering  &  Co.  v.  Peter- 
son, 75  Minn.  118,  77  N.  W.  568;  Poole  v. 
Lowe,  24  Colo.  475,  52  Pac.  741;  Smith  v. 
Sheeley,  12  Wall.  358,  20  U  Ed.  430;  United 
States  V.  Lament,  155  U.  S.  308.  15  Sup.  Ct 
97,  39  L.  Ed.  160;  Daniels  v.  Teamey,  102 
U.  S.  415,  26  L.  Ed.  187. 

We  find  it  unnecessary  to  consider  the  oth- 
er points  presented. 

The  Judgment  of  the  district  court  is  af- 
firmed. 
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STEPHENSON  ▼.   MURDOCK  et  al. 
(No.  16,380.) 

(Supreme  Court  of  Nebraska.    March  24^  1911.) 

(Synalus  l)v  the  Court.) 

1.  Appeai,  and  'Ebbob  (f  1113*)— Retiew— 
Tbial  De  Novo  —  ArriBMANCE  or  Judg- 
ment. 

Where,  upon  the  trial  de  novo  of  a  rait  in 
equity  brought  to  this  court  on  appeal,  an  inde- 
pendent investigation  of  the  pleadings  and  the 
evidence  contained  in  the  bill  of  exceptions  re- 
sults in  a  judgment  which  accords  substantially 
with  the  conclusions  reached  by  the  trial  court, 
the  findings  and  judgment  of  that  court  should 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (S  4411 ;   Dec.  Dig.  f  1113.*] 

2.  LiHiTATioR  or  Actions  ({  44*)— Reai.  Es- 
tate—Possession— Notice  to  (>wneb. 

The  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  one  claiming  an  inter- 
est in  real  estate  until  he  has  taken  possession 
thereof,  or  has  exercised  such  dominion  over 
the  premises  as  amounts  to  notice  to  the  real 
owner  of  his  adverse  claim. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  220-232;  Dec.  Dig.  | 
4*.  J 

Appeal  from  District  Court,  Gage  County; 
Pemberton,  Judge. 

Action  by  George  T.  Stephenson,  trustee 
for  Samuel  Wymore,  against  Charles  M. 
Murdock  and  others.  Judgm^it  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

El  O.  Kretslnger,  for  appellants.  E.  N. 
Kauffman  and  A.  D.  McCandless,  for  appel- 
lee. 

BARNES,  X  Action  in  the  district  court 
of  Gage  county  for  accounting  as  to  certain 
property  held  in  trust  and  for  a  decree  to  sell 
the  same  for  the  payment  of  the  sum  found 
due  the  plaintiff  in  the  matter  of  the  trust 
estate.  The  plaintiff  hac^  the  Judgment,  and 
the  defendants  have  appealed. 

It  appears  that  on  the  3d  day  of  December, 
1892,  the  property  now  in  question,  together 
with  certain  other  real  and  personal  estate, 
was  owned  by  one  Samuel  Wymore,  Sr.,  who 
at  that  time  conveyed  the  same  in  trust  to 
Charles  M.  Murdock,  Arthur  A.  Murdock,  and 
Joseph  Pasko,  and  took  their  notes  therefor 
in  the  sum  of  ^,819.50;  that  soon  thereafter 
Wymore  left  bis  home  in  Gage  county  and 
established  his  residence  in  the  state  of  Ne- 
vada; that  no  payments  were  made  on  the 
notes  above  mentioned,  and  the  same  were 
renewed  from  time  to  time;  that  in  the 
month  of  December,  1892,  Wymore  returned 
to  Gage  county  for  the  purpose  of  dispos- 
ing of  bis  property  and  settling  up  his  ac- 
counts with  the  defendants  above  named; 
that,  being  unable  to  sell  or  otherwise  dis- 
pose of  the  property  in  question,  he  conveyed 
the  same,  or  so  much  thereof  as  the  defend- 
ants had  not  already  dlsiKwed  of,  to  the  de- 


fendants Charles  H.  Murdodc  and  Artbor  A. 

Murdock  by  warranty  deed  with  a  written 
agreement  from  them  that  they  were  to  sell 
the  real  estate!  for  him,  pay  the  taxes  whlcb 
bad  become  delinquent  thereon,  and  remit 
the  balance  to  blm,  which  was  to  be  applied 
to  the  paymrat  of  the  notes  above  mention- 
ed; that  in  1896  the  notes  were  again  re- 
newed; tliat  in  March,  1899,  Wymore  return- 
ed to  bis  former  home  in  Gage  county,  and, 
no  account  having  been  rendered  to  liim  as 
to  the  disposition  of  the  proceeds  of  bis 
property  theretofore  conveyed  to  the  defend- 
ants, the  notes  were  again  renewed,  and  al- 
though some  of  the  property  had  been,  dis- 
posed of,  and  a  considerable  portion  of  the 
real  estate  had  been  sold  for  the  nonpayment 
of  taxes,  Wymore  entered  into  a  written  con- 
tract with  the  Murdocks  (Pasko  having  died 
after  conveying  all  of  his  interest  in  the 
property  to  them)  by  which  It  was  provided 
as  follows:  "It  is  mutually  agreed  by  and 
between  all  parties  to  this  agreement  that 
the  list  of  lands,  and  town  lots  Improved 
and  unimproved  and  nine  head  of  horses  and 
mares  and  contract  of  E.  H.  Cbafiln  and 
Sherman  L.  Wymore  for  property  sold  and 
not  fully  paid,  a  list  of  all  which  Is  hereto 
attached  and  made  a  part  of  this  agreement; 
that  said  •  *  •  property  and  the  title  to 
said  real  estate  shall  be  held  in  trust  by  said 
Charles  M.  Murdodc  and  Arthur  A.  Murdock. 
but  handled  In  common  to  the  parties  to  this 
agreement,  for  sale,  exchange,  improvement, 
cultivation  and  rent,  and  the  proceeds  from 
said  sale,  rents  and  exchange,  to  be  applied 
to  the  payment  of  the  delinquent  tales  due 
on  said  property  and  the  payment  to  said 
Samuel  Wymore,  Sr.,  in  the  aggregate  a  mount 
due  on  said  three  notes  above  mentioned, 
$8,729.56,  without  interest,  and  after  said 
amount  shall  have  been  paid  and  settled  in 
full  then  the  residue  and  balance  of  all  prop- 
erty, real  or  personal,  or  proceeds  from  said 
business,  if  any,  to  be  held  in  common  or 
sold  and  the  proceeds  divided  equally  be- 
tween the  first  and  second  parties  to  this 
agreement  as  they  may  elect  It  is  further 
agreed  that  neither  of  the  parties  to  this 
agreement  shall  make  any  charge  for  their 
time  and  labor  in  transacting  any  business 
for  the  firm  or  in  settling  or  collecting  notes 
and  accounts  due  Samuel  Wymore,  Sr.,  in- 
dividually, separate  and  apart  from  the  firm 
or  company  business." 

It  appears:  Tbat  the  first  thing  done  by 
the  Murdoclu  after  the  deeds  above  mention- 
ed were  executed  was  to  mortgage  Wymore's 
home  place  for  $500  to  one  E.  H.  Amber.  The 
mortgage  was  renewed  from  time  to  time 
and  finally  paid  off  by  Samuel  Wymore  him- 
self in  1903.  In  the  meantime,  altboogh  the 
Murdocks  were  in  possession,  control,  and 
management  of  the  property,  no  taxes  bad 
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been  paid  thereon.  That  when  Wymore  gave 
Charles  M.  Murdock  the  money  with  which 
to  i>ay  off  the  mortgage  above  mentioned, 
with  the  instruction  from  Wymore  to  take  an 
assignment  of  the  mortgage  in  his  favor, 
Murdock  disobeyed  the  instruction  and  lud 
the  mortgage  released.  It  further  appears 
that,  although  the  legal  title  was  in  the  Mnr^ 
docks,  they  at  all  times  admitted  that  they 
held  the  property  in  trust ;  that  Wymore  de- 
pended on  the  Murdocks  to  carry  out  the 
terms  of  the  written  contract,  sell  the  land, 
pay  the  taxes,  and  turn  over  to  him  the 
amount  that  had  been  agreed  upon,  to  wit, 
$8,720.56,  without  interest  It  seems  to  be 
conceded  that  they  did  neither  of  these 
things.  When  Wymore  ascertained  the  facts 
in  '  relation  to  their  mismaDagement  of  his 
estate,  he  commenced  this  action.  Thereaft- 
er, heing  old  and  in  failing  health,  he  con- 
veyed the  property  to  one  G.  T.  Stephenson 
as  his  trustee  for  the  purpose  of  prosecuting 
this  action  for  and  in  his  behalf;  that  after 
the  testimony  was  taken,  but  before  the  Judg- 
ment complained  of  was  rendered,  Wymore 
died,  and  the  action  proceeded  in  the  name 
of  the  trustee.  When  the  case  was  finally 
argued  and  submitted,  the  trial  court  found 
the  facts  in  substance  as  above  stated,  and 
made  an  accounting  between  the  parties.  It 
was  found  that  there  was  due  the  plaintiff 
of  the  proceeds  of  the  Wymore  estate  the 
sum  of  $d,086.71;  that  Wymore  had  paid  cer- 
tain taxes  and  incurred  certain  expenses  in 
the  management  of  the  estate  amounting  to 
$277.70,  which  was  included  in  the  amount 
foond  due  as  above  stated,  which  was  declar- 
ed to  be  a  lien  on  the  remaining  portion  of 
the  real  estate.  A  decree  was  entered  pro- 
viding for  the  sale  of  the  remainder  of  the 
proi>erty  which  had  not  theretofore  been  dis- 
posed of  by  the  Mnrdocks,  and  it  was  or- 
dered tliat  the  proceeds  be  applied,  first,  to 
the  payment  of  the  taxes,  and  that  the  re- 
mainder be  paid  over  to  the  plaintiff  as  the 
tmstee  of  Wymore's  estate. 

Defendants'  first  contention  is  that  the  dis- 
trict court  erred  in  finding  that  there  was 
$6,867.71  due  and  unpaid  to  the  plaintiff  as 
tmstee  for  Samnel  Wymore  under  the  con- 
tract of  March  20,  1889.  This  contention 
has  compelled  us  to  review  the  entire  evi- 
dence contained  in  the  bill  of  exceptions. 
This  we  have  done,  and  we  are  satisfied  of 
the  correctness  of  the  accounting  made  b}' 
the 'district  court  In  fact,  we  adopt  his 
findings  as  to  the  amount  due  as  our  own. 
It  may  be  said  in  passing  that,  if  called  upon 
to  determine  that  amount  in  the  first  in- 
stance, we  might  have  made  it  larger  than 
the  sum  found  dne  by  the  district  conrt; 
but  on  the  whole^  we  are  satisfied  with  the 
correctness  of  that  portion  of  the  decree. 

Defendants'  second  contention  is  that  the 


court  erred  in  holding  that  Glen  E.  Murdock 
was  not  the  bona  fide  owner  of  that  portion 
of  the  estate  which  he  had  obtained  from  his 
father,  Charles  M.  Murdock,  by  and  through 
the  intervention  of  the  lilncoln  Land  Com- 
pany. We  have  examined  the  evidence  upon 
this  question  and  are  satisfied  that  Olen 
Murdock  never  paid  any  consideration  for 
this  property;  that  he  was  not  a  purchaser 
of  it  in  good  faith,  and  therefore  the  trial 
court  was  right  in  finding  that  the  property 
in  equity  still  belonged  to  Wymore. 

It  is  also  contended  that  the  statute  of 
limitations  had  run  In  favor  of  Olen  E.  Mur- 
dock at  the  time  this  action  was  commenced. 
It  appears,  however,  that  he  never  placed 
the  conveyance  by  which  he  claimed  title 
upon  the  records  of  Gage  county;  that  in 
1890,  when  the  contract  in  question  was  al- 
tered into,  there  was  nothing  of  record  which 
showed  that  Glen  Murdock  had  any  inter- 
est whatsoever  to  any  portion  of  the  prop- 
erty mentioned  in  the  schedule  attached  to 
that  contract,  and  It  Is  conceded  that  at 
that  time  he  had  reconveyed  the  tract  of  land 
in  question  to  his  father;  that  in  making  the 
contract  It  was  agreed,  understood,  and  con- 
ceded by  all  of  the  defendants  that  the  land 
now  claimed  by  Glen  B.  Murdock  was  still 
a  part  of  Wymore's  estate.  He  made  no 
claim  to  the  property  at  that  time,  and  hav- 
ing given  no  notice  of  his  present  claim,  ei- 
ther actual  or  constructive,  he  is  not  entitled 
to  Invoke  the  protection  of  the  statute  of 
limitations. 

A  vigorous  attack  is  made  upon  the  good 
faith  of  Stephenson,  the  trustee  and  present 
plaintiff  in  this  action;  but  the  Mnrdocks 
having  been  decreed  to  have  no  further  in- 
terest in  the  property  In  question,  such  an 
attack  is  entirely  beside  the  mark.  At  this 
state  of  the  case  no  one  can  complain  of  the 
actions  of  the  tmstee,  except  the  heirs  of 
the  Wymore  estate. 

A  careful  examination  of  the  whole  record 
satisfies  us  that  the  Judgment  of  the  dis- 
trict conrt  was  right,  and  it  la  afBrmed. 

BOSB,  J,,  not  sitting. 


HENDERSON  et  al.  v.  WEIDMAN  et  aL 
(No.  16,320.) 

(Supreme  C^ourt  of  Nebraska.    March  24  1911.) 

(Stillatu*  J>v  the  Court.) 

1.  Dakaobs  (S  55*)— Measube  of  Davaoks— 
Injury  to  Personaltt. 

CompenBation  for  mental  suffering  of  the 
injured  party  is  a  legitimate  element  of  dam- 
age In  actions  for  trespasg  to  property,  where 
the  unlawful  act  is  inspired  by  fraud,  malice,  or 
like  motives.  But  in  cases  where  the  wronc 
consists  in  the  taking  or  destmction  of  personal 
property  witbont  fraud,  malice,  or  other  aggra- 
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vating  drcumstances,  the  measure  of  damage  is 
compensatioii  for  the  plaintifTa  loss. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  100;  Dec.  Dig.  8  55.*] 

2.  Attachmknt  (§  378*)— WBONoruL  Attach- 

mbnt^-Damaoes. 

The  evidence  in   this  case  considered,  and 
keld  to  show  that  the  damages  are  excessive. 

[Ed.  Note. — For  other  cases,  see  Attactunent, 
Cent  Dig.  |  1388;   Dec  Dig.  {  37a*] 

Appeal  from  District  Court,  Lancaster 
County;    Stewart,  Judge. 

Action  by  Ira  B.  Henderson  and  Nora 
Henderson,  revived  In  the  name  of  Ira  E. 
Henderson,  administrator  of  Nora  Hender- 
son, against  Henry  E.  Weldman  and  otbers. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed  on  conditions. 

E.  E.  Spencer  and  John  E.  Lowe,  for  ap- 
pellants. Cbas.  O.  Whedon,  J.  A.  Brown, 
and  J.  T.  Allensworth,  for  appellees. 

LETTON,  J.  This  Is  an  action  to  recover 
damages  for  the  malicious  attachment  of  the 
household  goods  of  the  plaintifTs,  who  are 
husband  and  wife.  The  defendant  is  a  mer- 
ctiant  in  Haveloclc,  to  whom  the  plaintiffs 
were  indebted  In  a  small  sum.  On  the  10th 
day  of  June,  1910,  they  intended  to  remove 
to  Utica,  Neb.,  and  their  household  goods 
were  packed  and  talcen  to  the  station  at 
Havelock  for  shipment  to  that  place.  The 
next  day  they  went  to  Utica  and  rented  a 
bouse.  Soon  after  they  were  notified  that 
their  goods  had  been  attached  by  the  defend- 
ant They  Immediately  returned  to  Lincoln 
and  employed  an  attorney  to  act  for  them  in 
the  suit.  The  goods  were  held  until  the  last 
week  in  July,  when  they  were  released  from 
the  lien  of  the  attachment  Plaintiffs  did 
not  return  to  Utica,  but  the  husband  found 
employment  in  Lincoln,  where  they  have 
since  resided. 

The  affidavit  for  attachment  was  defect- 
ive, and  the  goods  seized  were  specifically 
exempt  These  being  the  facts  the  attach- 
ment t>roceedlng8  were  unwarranted,  and  the 
plaintiffs  are  entitled  to  recover  from  the 
defendant  their  actual  damages  sustained. 
The  case  was  tried  t»  a  Jury,  who  returned 
a  verdict  in  the  plaintiffs'  favor  in  the  sum 
of  $808.12. 

A  number  of  errors  are  assigned,  but  the 
principal  contention  is  as  to  the  allowance 
of  damages  for  mental  suffering  and  humil- 
iation ;  the  defendant  insisting  that  the  evi- 
dence Is  not  sufficient  to  sustain  a  verdict 
in  this  respect.  As  we  have  seen,  the  plain- 
tiffs had  left  Havelock  before  the  goods 
were  attached  and  never  resided  there  after- 
wards. The  only  testimony  in  the  record 
In  respect  to  mental  suffering  or  humiliation 
Is  as  follows:  .The  plaintiff,  Henderson,  tes- 
tifies: "Q.  You  may  state  what.  If  any,  ef- 
fect on  your  feelings  the  attachment  suits 
Bad,  the  attaching  of  your  household  goods, 


with  reference  to  humiliation  and  mental  an- 
guish? A.  Well,  it  was  a  whole  lot  It 
would  make  any  man —  Q.  Just  finish  yoar 
answer;  go  on  and  finish  your  answer.  A. 
Like  any  other  man  would  feel,  to  have  the 
last  thing  he  had  taken.  Q.  State  whether 
or  not  it  was  a  source  of  humiliation  to 
you?  A.  It —  It  was.  Q.  Was  it  the  source 
of  mental  wofry  and  anguish?  A.  It  was." 
Mrs.  Henderson's  testimony  in  this  respect 
is:  "Q.  Well,  sUte  what  effect  the  attach- 
ment of  these  goods  had  upon  your  peace  of 
mind  and  feelings  in  the  mattw?  A.  I 
should  think  it  would  hurt  any  woman's  feel- 
ings if  somebody  had  taken  the  last  thing 
she  has,  even  to  her  clothes.  It  would  be 
trjing  to  anybody's  feelings.  Q.  Did  it  tiave 
that  effect  upon  your  feelings?    A.  It  did." 

The  question  as  to  how  far  compensation 
for  mental  suffering  may  be  allowed  in  cases 
of  trespass  to  personal  property  is  consid- 
ered in  Murray  v.  Mace,  41  Neb.  00,  59  N.  W. 
387,  43  Am.  St  Rep.  604,  and  it  is  there  held 
that  in  a  case  where  the  tmlawful  act  is  in- 
spired by  fraud,  malice,  or  like  motives, 
mental  suffering  is  a  legitimate  element  of 
damage.  "But  in  cases  of  trespass,  where 
personal  property  is  taken  and  carried  away, 
in  the  absence  of  fraud,  malice,  or  other  ag- 
gravating circumstances,  the  measure  of 
damage  is  compensation  to  the  plaintiff  for 
his  loss,  which  is,  as  a  rule,  the  value  of  the 
property,  with  such  incidental  damage  as  is 
shown  to  be  the  natural  and  proximate  re- 
sult of  the  wrong  charged.  Brown  t.  Allen, 
35  Iowa,  306;  Wooliey  v.  Carter,  7  N.  J. 
Law,  85,  11  Am.  Dec  520;  Hopple  y.  HIgbee, 
23  N.  J.  Law,  342;  Gushing  v.  LongfeUow, 
26  Me.  306;  Sims  T.  Olazener,  14  Ala.  695, 
48  Am.  Dec.  120;  Woodham  t.  Gelston,  1 
Johns.  (N.  T.)  134;  Felton  v.  Puller,  35  N. 
Hl  226;  Coolidge  v.  Choate,  11  Mete.  (Mass.) 
79;  Meagher  v.  Driscoll,  99  Mass.  281,  96 
Am.  Dec.  759.  It  is  believed  that  no  prec- 
edent can  t)e  found  in  the  reports  for  the 
allowance  of  damage  on  account  of  injury  to 
feelings  in  actions  of  this  character."  ThU 
was  a  forcible  entry  and  detention  case. 
Jensen,  Juhl  &  Hensen  v.  Hallam,  51  Xeb. 
492,  70  N.  W.  1121,  was  an  action  for  a  ma- 
licious attachment,  and  while  the  former 
case  is  not  mentioned  in  the  opinion  the 
principle  therein  stated  is  followed. 

The  evidence  in  both  of  these  cases  as  to 
mental  suffering  is  fully  as  strong  aa  tliat 
in  the  case  at  bar,  but  this  court  in  each  in- 
stance refused  to  permit  the  verdict  to  stand 
as  to  this  element  of  damage.  In  both  cases, 
however,  the  verdict  was  sustained  for  the 
amount  of  actual  damage  proved,  but  the 
plaintiffs  were  required  as  a  condition  of 
affirmance  to  remit  the  amount  of  Judgment 
in  excess  thereof.  We  are  convinced  that 
this  case  is  ruled  by  these  decisions.  No 
malice  or  ill  will  was  proved.  The  testi- 
mony indicates  the  attachment  snit  was  be- 
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gtin  as  a  result  of  erroneous  adTlce  given  the 
defendant  by  tbe  Justice  of  the  peace.  Tbe 
costs  and  expenses  whlcb  seem  to  be  proper 
elements  of  damage  sustained  by  tbe  plain- 
tiffs amount  to  tbe  sum  of  about  $100. 

If,  within  40  days  from  the  time  of  the 
filing  hereof,  the  plaintiffs  shall  file  In  this 
court  a  remittitur  of  all  In  excess  of  that 
sum,  together  with  Interest  at  7  per  cent, 
thereon  from  the  date  of  judgment,  the  Judg- 
ment of  the  district  court  will  be  afSrmed; 
otherwise  It  wUl  be  reversed,  and  the  cause 
remanded  for  further  proceedings.  Each 
party  to  pay  his  own  costs  In  this  court 


MOORE  y.  STURM.    (No.  16,364.) 
(Sapreme  Court  of  Nebraska.    March  24,  1911.) 

(Sytlahiu  hv  (k«  Court.) 

1.  Tkiai.  (I  29*)— Remabks  of  Judge. 

Remarks  of  the  district  judge  while  im- 
paneling the  jury  set  out  in  the  opiDion  and 
held  not  to  constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  80-84,  608;  Dec.  Dig.  |  29.*] 

2.  Tkiai,  (I  242*)— Instbtjctiows. 

An  instruction  on  the  measure  of  damages, 
couched  in  language  which  would  be  construed 
by  ordinary  minds  to  accord  with  the  well-set- 
tled rule  governing  that  question,  will  not  be 
presumed  to  be  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  242.*] 

3.  Afpeai.  and  Ebbob  (i  1053*)— ADinssioN 

OF  EVIDBBCB— HaBIOiESS  EBBOR. 

Where  a  ruling  on  the  admissibility  or  com- 
petency of  certain  evidence  is  reserved  and  the 
evidence  is  afterwards  excluded,  and  the  jury 
are  instructed  to  wholly  disregard  it,  its  tenta- 
tive reception  does  not,  under  ordinary  circum- 
stances, require  a  reversal  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4178-4184;  Dec.  Dig.  | 
1063;*  Trial,  Cent  Dig.  «  977.] 

4.  Affeai.  and    Ebbob  (|  1058*)— Habiojess 
Ebbob. 

A  party  cannot  predicate  error  upon  tbe 
exclusion  of  evidence  offered  b;  him,  if  it  is 
finally  received  and  considered  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4195,  4200,  4206 ;  Dec.  Dig. 
I  1068.*) 

5.  ABSATn.T  Ai»D  Battbbt  (ff  36,  40*)— Action 
FOB  Dauagbb— Excessive  Dauaoes. 

Evidence  examined  and  found  to  be  suffi- 
cient to  sustain  the  verdict,  and  that  the  verdict 
was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  61;  Dec.  Dig.  H  86,  40.*] 

Appeal  from  District  Court,  Lancaster 
Connty;  Stewart  Judge. 

Action  by  Addison  Moore,  by  John  E. 
Moore,  bis  next  friend,  against  John  Sturm, 
revived  in  tlie  name  of  Sophia  M.  Sturm,  ad- 
ministratrix. Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Geo.  A.  Adams,  for  appellant  W.  B.  Corn- 
stock,  for  appellee. 

BARNES,  J.  Action  by  John  E  Moore  as 
next  friend  of  tbe  plaintiff,  his  minor  child, 
for  damages  for  an  assault  and  battery.    The 


plaintiff  had  the  verdict  and  judgment,  and 
the  defendant  lias  appealed. 

It  appears  that  the  defendant  a  man 
about  68  years  old,  assaylted  the  plaintiff, 
who  at  that  time  was  about  three  years  of 
age.  The  injuries  complained  of  consisted 
of  a  broken  collar  bone  and  certain  bruises 
upon  his  person. 

The  defendant's  first  contention  is  that  the 
district  judge,  by  certain  remarks  while  the 
jury  was  being  impaneled,  committed  rever- 
sible error.  It  appears  that  one  Rudd,  dur- 
ing his  voir  dire  examination,  stated  in  sub- 
stance that  owing  to  his  sympathy  for  chil- 
dren be  felt  that  he  was  disqualified;  in  oth- 
er words,  that  he  could  not  render  a  fair  and 
impartial  verdict  Defendant  challenged  the 
juror  for  cause,  and  thereupon  the  court  said: 
"I  am  going  to  sustain  tbe  challenge,  but  I 
don't  do  so  because  I  think  it  is  proper  tp 
do  it  We  have  plenty  of  jarom  here,  and 
we  can  undoubtedly  Impanel  a  jury  and  get 
jurors  without  any  feeling.  There  is  no 
doubt  in  my  mind  but  what  this  juror  could 
give  a  fair  verdict.  I  liaven't  any  doubt  that 
Mr.  Rudd  could  give  a  fair  verdict  His  sym- 
pathy for  the  child  is  not  probably  any  great- 
er than  any  other  human  being's.  As  long  as 
we  have  plenty  of  jurors  in  the  room,  I 
will  sustain  the  challenge.  By  the  juror: 
Judge,  don't  you  think  when  a  person  is  the 
father  of  a  family  of  three  children  that  It 
would  influence  him?  By  the  Court:  I  think 
if  you  comprehended  the  Import  of  the  ques- 
tion you  would  not  stultify  yourself  by  say- 
ing that  you  could  not  be  fair.  It  is  equiva- 
lent to  saying  that  you  could  not  conscien- 
tiously do  your  duty.  I  think  you  are  a  fair 
man  and  could  and  would  do  your  duty." 
Thereupon  tbe  juror  was  excused. 

It  is  claimed  that  the  foregoing  statements 
were  prejudicial  to  the  rights  of  tbe  defend- 
ant and  resulted  in  an  excessive  verdict  We 
think  this  contention  Is  without  merit  We 
are  unable  to  see  bow  tbe  statement  of  the 
presiding  judge  that  in  ills  opinion,  the  Juror 
could  render  a  fair  and  Impartial  verdict 
could  result  in  prejudice  to  any  one.  The  de-, 
fendant's  argument  on  this  point  is  neither 
convincing  nor  persuasive.  It  also  appears 
that  tbe  matter  was  thought  to  be  of  little 
Importance  at  the  time  it  occurred,  for  coun- 
sel did  not  propound  the  same  or  like  ques- 
tions to  the  other  members  of  the  jury.  We 
therefore  conclude  that  the  remarks  com- 
plained of  are  not  of  snfflcient  importance  to 
require  a  reversal  of  the  judgment 

Defendant's  second  contention  is  that  the 
court  erred  by  Instructing  the  jury  as  fol- 
lofws:  "No.  4.  If  you  find  from  the  evidence 
in  favor  of  the  plaintiff,  you  will  find  such 
an  amount  of  damages  as  will  compensate  him 
for  tbe  injuries  received.  You  will  allow 
blm  no  speculative  damages  by  way  of  pun- 
ishment, but  such  as  are  compensatory.  Ton 
may  take  into  consideration  the  character  of 
his  injuries,  whether  permanent  or  tempora- 
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ry.  Yon  may  consider  sarb  pain  and  suffer- 
ing as  was  occasioned  by  the  InJnrleB,  and 
all  tbe  facts  and  circumstances  shown  In  evi- 
dence bearing  upon  tbe  damages  suffered." 
Defendant's  argrument  Is  that  tbe  Instruction 
spealia  only  of  speculative  damages,  and  not 
of  punitive  damages  or  smart  money,  and 
that  tbe  court  did  not  instruct  tbe  Jury  that 
the  plaintiff  could  not  recover  punitive  dam- 
ages by  way  of  smart  money,  although  such 
an  Instruction  was  requested.  It  Is  also  con- 
tended  that  tbe  word  "such"  as  used  In  tbe 
Instruction  refers  to  the  adjective  "specula- 
tive," and  not  to  tbe  noun  "damages."  We 
do  not  so  understand  the  Instruction.  To  us 
it  seems  clear  and  plain  that  the  Jury  were 
Informed  that  they  were  not  to  allow  the 
plaintiff  speculative  damages,  but  only  such 
as  were  compensatory.  This  is  the  construc- 
tion that  any  ordinary  man  would  place  upon 
the  language  of  the  instruction.  We  think 
this  question  should  be  ruled  by  Omaha  & 
R.  V.  R.  Co.  V.  Crow,  54  Neb.  756,  74  N.  W. 
1066,  69  Am.  8t  Rep.  741,  where  a  like  ques- 
tion was  presented  and  the  language  used 
was  held  not  to  be  misleading. 

It  Is  also  contended  that  tbe  court  erred  In 
permitting  the  defendant  to  prove  the  value 
of  tbe  physician's  services  In  treating  the 
plalntlfTs  Injuries.  It  is  true  that  during 
tbe  trial  It  was  stated  that  the  expense  in- 
curred for  iracb  services  was  $100.  This  was 
objected  to,  the  ruling  was  reserved,  but 
Anally  tbe  testimony  was  excluded,  and  tbe 
jury  were  instructed  not  to  take  that  matter 
Into  consideration  in  arriving  at  their  ver- 
dict Therefore  the  record  on  that  question 
Is  without  error. 

Error  is  also  assigned  for  the  exclusion  of 
evidence  offered  for  the  purpose  of  Impeach- 
ing a  witness  for  tbe  plaintiff,  but  an  exam- 
ination of  tbe  record  discloses  that  that  evi- 
dence was  finally  received,  and  the  whole 
matter  was  before  tbe  jury  for  their  consid- 
eration. 

Finally,  it  Is  suggested  that  the  verdict 
for  $500  Is  excessive.  A  careful  examination 
of  tbe  evidence  satisfies  us  that  tbe  injuries 
complained  of  were  severe;  that  the  plain- 
tiff, at  the  time  of  the  trial,  had  not  fully 
recovered  from  the  effects  of  tbe  assault, 
which  the  Jury  found  the  defendant  had  made 
upon  talm. 

The  case  seems  to  have  been  fairly  tried, 
and  the  evidence  sustains  the  verdict  The 
record  contains  no  reversible  error,  and  tbe 
judgment  of  the  district  court  is  affirmed. 

rose;  X,  not  sitting. 


GRAT  V.  OITT  OP  DBS  MOINES  et  al. 
<Supreme  .Court  of  Iowa.    March  7,  1911.) 

1.   MURIOIPAL  ■  OOBPOBATIONS    (|    432*)— PUB- 

ua  IMPBOVKMKNTS— Assessments  —  Sewebs 
— Abuttinq  Pbopebtt. 

Where  a  62-acre  tract  extended  back  1.900 
fMt  from  the  frontage  on  one  street  and  from 


the  double  frontage  on  another  street  extended 
600  feet  in  one  direction  and  700  feet  in  anoth- 
er, a  reasonable  limit  aato  what  part  of  it  was 
abutting  upon  the  aewer  for  asaesgment  pur- 
poses was  properly  fixed,  and  it  was  proper  to 
treat  the  whole  tract  as  though  it  were  platted 
in  streets  and  alleys  to  confoim  to  those  already 
laid  out  on  either  side  of  it;  the  chief  value  of 
tbe  tract  being  for  building  lots,  and  to  consid- 
er part  of  the  tract  to  tbe  depth  of  150  feet  on 
one  side  as  benefited  abutting  property  and  tbe 
double  frontage  on  the  other  street  to  a  depth 
of  169  and  166  feet,  respectively,  as  abutting 
property  subject  to  assessment  and  the  other 
abutting  property  upon  which  assessments  were 
piade  ranging  in  depth  from  130  to  160  feet 

[Eid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1042;    Dec.  Dig.  f 

2.  Mdnicipai,  Cobpobatiors  (|  432*) — ^E^b- 

UO  lUPBOVEMENTS. 

Where  only  abutting  property  was  assessed 
for  sewers,  the  fact  that  merely  adjacent  prop- 
erty or  property  more  or  less  remote  received  an 
indirect  l>enefit  from  tbe  sewer  which  was  a 
main  sewer  for  a  large  area 'did  not  authorize 
the  assessment  of  such  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1042;  Dec.  Dig.  { 
432.*] 

3.  Evidence  (|  264*)  —  Admissions  —  Coh- 
btbcotion. 

An  admission,  in  proceedings  to  assess  land 
for  sewer  improvements,  that  a  tract  of  52 
acres  was  valued  at  a  certain  sum  an  acre, 
was  presumptively  applicable  to  each  of  tbe 
acres,  includmg  the  18  acres  of  the  land  which 
abutted  on  the  sewer  and  was  assessed. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1028;    Dec.  Dig.  |  264.*] 

Appeal  from  District  Court  Polk  County ; 
W.  H.  McHenry,  Judge. 

Appeal  from  a  sewer  assessment  In  tbe 
City  of  Des  Moines.  Upon  bearing  in  tbe 
District  Court  the  assessment  was  reduced. 
From  such  order  tbe  defendants  have  ap- 
pealed.   Affirmed. 

Robert  O.  Brennan,  3.  M.  Parsons,  and  Es- 
kll  C.  Carlson,  for  appellants.  Bradshaw  & 
McClaln,  for  appellee. 


EVANS,  J.  The  plaintiff  was  tbe  owner 
of  two  certain  tracts  of  land  within  the  cor- 
porate lUnits  of  the  city  of  Des  Moines  and 
luown  in  this  record  as  lots  8  and  9.  Ijot  S 
comprised  an  acreage  of  58.32  acres.  Lot  9 
was  a  small  tract  adjoining  lot  8.  The  as- 
sessment on  lot  9  was  confirmed  In  tbe  lower 
court  and  Is  not  Involved  in  this  appeal.  Lot 
8  is  an  unplatted  and  uninliablted  tract  lying 
between  De  Motte's  addition  on  its  north  side 
and  Polk  &  Hubbell's  addition  on  its  south 
side.  It  is  bounded  on  tbe  north  by  Tbomp- 
Bon  street,  on  the  south  by  Wasbingcton  ave- 
nue, on  the  east  by  an  extension  of  Four- 
teenth street,  and  on  tbe  west  by  an  exten- 
sion of  Ninth  street.  Prior  to  the  construc- 
tion of  the  sewer,  Thirteenth  street  bad  been 
extended  north  from  Wasblngrton  avenue 
through  the  tract  In  question  to  Thompson 
street  Tbe  following  plat  will  aid  to  an  un- 
derstanding of  the  discussion: 


•nrethsr 
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The  city  conncil  of  Dee  Moines  ordered 
tbe  construction  of  a  sewer  known  as  No.  1 
ot  tbe  Grand  View  System.  Tills  began  at 
tbe  intersection  of  Fllmore  and  Fourteenth 
streets  and  extended  north  on  Fourteenth 
street  to  Washington  avenue;  thence  west 
on  Wasliington  arenne  to  Thirteenth  street ; 
tbence  north  on  Thirteenth  street  through 
the  plaintilTs  tract  to  Thompson  street; 
thence  west  on  Thompson  street  to  Ninth 
street;  and  thence  to  its  outlet  a  short  dis- 
tance from  this  point,  the  course  of  the  flow 
of  tbe  sewage  being  to  the  north  and  west 
Tlie  total  cost  of  the  sewer  was  about  $20,- 


000,  all  of  which  was  assessed  against  tbe 
abutting  property.  Of  this  sum  $6,067.33  was 
assessed  against  plaintiff's  52-acre  tract 
known  as  lot  8.  This  result  was  reached  by 
reason  of  its  large  frontage  on  the  three 
streets  in  the  course  of  the  sewer,  being  a 
total  of  5,339.91'  feet  The  assessment  was 
made  on  a  basis  of  $1,134  per  front  foot  It 
was  agreed  on  the  trial  that  the  value  of 
this  tract  as  shown  by  the  assessment  there- 
of was  $600  per  acre,  or  a  total  of  $34,000. 
The  vital  question  in  tbe  case  Is  as  to 
whether  this  entire  tract  should  be  deemed 
aa  fronting  or  "abutting"  upon  the  sewer  In 
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qneBtlon  In  sucb  sense  that  tbe  tax  should 
be  assessed  against  it  all  as  abuttlngr  prop- 
erty. The  contention  of  the  plaintiff  is  that 
only  80  much  of  the  tract  should  be  deemed 
abutting  as  is  included  within  a  reasonable 
depth  or  distance  from  the  sewer  line,  and 
that  so  much  of  the  tract  as  lay  beyond  sucb 
reasonable  depth  or  distance  should  not  be 
deemed  as  abutting  and  should  not  be  in- 
cluded within  the  assessment  This  view 
was  adopted  by  the  trial  court  In  paving 
assessments  the  statute  expressly  limits  the 
snme  to  property  within  a  distance  of  l6o 
feet  No  such  express  limitation  is  made  as 
to  a  sewer  assessment  Neither  is  the  assess- 
ment necessarily  confined  to  abutting  proper- 
ty, but  may  extend  to  adjacent  property.  In 
the  case  before  us,  however,  no  attempt  was 
made  to  assess  adjacent  property.  The  en- 
tire cost  was  assessed  to  abutting  property 
alone.  In  determining  what  Is  "abutting 
property"  when  an  improvement  passes 
through  a  lai^e  tract  of  a  single  owner,  it 
seems  to  us  inevitable  that  some  reasonable 
limit  should  be  set  as  to  the  depth  of  the 
alleged  abutting  property  proposed  to  be  as- 
sessed. In  this  case  the  plaintifT's  property 
extended  for  over  1,900  feet  from  the  front- 
age on  Washington  avenue.  From  the  double 
frontage  on  Fourteenth  street  it  extoided 
approximately  600  feet  in  one  direction  and 
700  feet  in  the  other.  These  distances  are 
much  greater  than  the  usual  depth  of  ordi- 
nary city  lots.  We  think,  therefore,  that 
the  trial  court  was  clearly  right  in  setting 
some  reasonable  limit  upon  the  area  of  plain- 
tiff's property  which  could  fairly  be  consid- 
ered as  abutting  upon  the  sewer.  As  to 
what  such  reasonable  limit  should  be  is  a 
question  which  must  necessarily  be  deter- 
mined by  the  particular  facts  of  each  given 
case.  For  the  purpose  of  determining  a  rea- 
sonable limit  in  this  case,  tbe  trial  court 
treated  the  tract  as  though  it  were  platted 
and  as  though  its  streets  and  alleys  were 
laid  to  conform  with  those  already  laid  in. 
either  side  of  it  This  was  on  the  theory 
that  the  chief  value  of  the  tract  depended 
upon  its  suitability  for  such  purpose,  and 
only  for  such  purpose  were  the  benefits  of 
the  sewer  thereto  apparent  The  plaintiff 
produced  a  proposed  plat  which  he  contem- 
plated filing,  and  reference  was  had  thereto 
as  a  matter  of  convenience  in  computation. 
The  following  is  a  copy  of  snch  plat  [See 
page  585.]  The  streets  and  alleys  thereon 
are  laid  in  conformance  with  the  require- 
ments of  the  statute.    Ck>de,  f  916. 

The  practical  solution  reached  by  the  trial 
court  was  that  the  frontage  on  Washington 
avenue  and  Thompson  street  should  be  deem- 
ed benefited  as  abutting  property  to  the 
depth  of  150  feet  and  that  the  frontage  east 
of  Thirteenth  street  should  be  deemed  bene- 
fited as  abutting  property  to  a  depth  of  liSd 
feet  and  that  on  the  west  of  Thirteenth 
street  to  a  depth  of  166  feet.  Approximation 
is  the  best  that  can  be  done. In  such  a  case. 


These  particular  results  were  arrived  at,  as 
above  indicated,  by  a  consideration  of  what 
would  be  a  practical  and  legal  platting  into 
city  lots.  All  other  abutting  property  npon 
which  assessments  were  made  for  this  par- 
ticular sewer  ranged  in  depth  from  130  feet 
to  160  feet 

Applying  to  the  case  the  limitations  set  by 
the  trial  court  then  the  total  area  of  abut- 
ting property  subject  to  assessment  was  re- 
duced to  18.13  acres.  The  value  of  this  acre- 
age at  $650  per  acre  was  $11,784.50.  Under 
the  statute  the  assessment  could  not  exceed 
25  per  cent  of  such  valuation.  The  trial 
court  therefore  reduced  the  assessment  on 
lot  8  to  one-fourth  of  such  value.  If  tbe 
court  was  right  in  setting  limits  upon  the 
depth  of  the  alleged  abutting  property,  then 
the  reduction  of  the  assessment  to  25  per 
cent  of  the  valuation  was  a  necessity  under 
the  statute.  We  think  the  trial  court  was 
right  in  its  conclusions  in  that  regard.  Sure- 
ly If  plaintifTs  tract  had  been  actually  plat- 
ted in  advance  of  laying  the  sewer,  it  would 
not  be  claimed  that  any  abutting  property 
extended  to  any  greater  depth  than  the  depth 
of  the  abutting  lots.  There  are  some  practi- 
cal difficulties  in  the  way  of  applying  such  a 
rule  with  exactness  to  an  unplatted  tract; 
but  there  is  no  practical  difficulty  In  apply- 
ing such  a  rule  approximately,  and  this  is 
what  the  trial  court  did. 

2.  The  trial  court  filed  a  writtm  opinion, 
and  the  appellant  assails  the  argument  there- 
of at  some  points.  Tbe  trial  court  assumed 
that  Twelfth  and  Fourteenth  and  York 
streets  must  ultimately  be  extended  through 
plaintiff's  tract  and  that  the  property  abut- 
ting thereon  must  necessarily  be  assessed  la 
the  future  for  cost  of  sewers  thereon.  It  ia 
urged  by  appellant  that  these  very  sewers 
must  empty  their  contents  into  the  sew^ 
under  consideration  as  the  main  outlet,  and 
that  all  such  property  was  therefore  neces- 
sarily benefited  by  such  sewer,  and  it  is  urg- 
ed that  this  is  a  complete  answer  to  the  posi- 
tion of  the  court  True  it  is  that  the  sewer 
under  consideration  is  a  main  sewer  for  a 
large  area,  and  its  cost  has  been  increased 
thereby.  Its  diameter  on  Washlagton  .ave- 
nue is  Ifi  Inches;  on  Thirteenth  street  through 
plaintiff's  tract,  18  Inches;  on  Thompson 
street  20  inches.  From  the  south  it  takes 
the  flow  of  a  12-inch  sewer  on  York  street 
as  well  as  a  like  sewer  on  Fourteenth  street. 
From  De  Mott's  addition  on  the  north  it 
takes  the  flow  of  sewers  on  York  street  and 
Twelfth  and  Thirteenth  streeta  All  such 
territory  is  therefore  benefited  by  the  con- 
struction of  this  main  sewer  in  the  same 
sense  that  plaintifTs  more  remote  property  is 
benefited  thereby.  But  all  such  property  is 
hidlrectly  benefited  either  as  adjacent  or  re- 
mote, and  not  as  abutting  property.  The  city 
council  did  not  attempt  to  assess  any  part  of 
the  cost  against  adjacent  property,  bat 
against  abutting  property  only.  Our  inquiry 
therefore  has  been  confined  to  the  question 
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as  to  what  part  of  plalntilTEi  tract  can  fairly 
be  deemed  as  abutting  property  and  aasess- 
able  as  sach.  Snch  Inquiry  Is  not  affected  by 
tbe  fact  tbat  more  remote  or  adjacent  prop- 
erty does  receive  Indirect  benefit  from  the 
Improvement. 

8.  It  is  urged  that  there  was  no  evidence 
of  tbe  value  of  the  particular  18  acres  of 
area  to  which  the  assessment  was  confined. 
It  was  admitted  on  the  trial  below  that  the 
ralnation  of  tbe  property  as  made  by  tbe  as- 
sessment roll  for  the  preceding  year  was 
'^boot  $660  an  acre."  No  other  evidence  on 
tbe  subject  of  valuation  was  Introduced  by 
either  party.  It  Is  now  urged  that  this  ad- 
mission had  reference  to  the  tract  as  a  whole, 
and  that  It  does  not  necessarily  follow  tbat 


such  was  the  value  of  the  particular  18  acres 
to  which  the  assessment  Is  now  confined.  It 
is  true  that  there  might  be  a  variation  In  the 
valuation  of  this  portion  of  plaintUTs  tract; 
but  there  is  no  evidence  to  that  effect  in  this 
record.  The  admission  as  to  the  valuation 
should  be  deemed  presumptively,  at  least,  ap- 
plicable to  each  acre.  We  are  satisfied  with 
the  conclusions  of  the  trial  court. 

4.  At  the  time  of  tbe  submission  of  this 
case,  the  death  of  plalntift  was  suggested, 
and  a  motion  was  submitted  with  the  case 
asking  that  bis  administrator  be  substituted 
as  plaintiff.  Such  motion  is  sustained.  The 
order  of  the  trial  court  Is  in  all  respects  af- 
firmed. 

Affirmed. 
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STEPHENSON   v.   SHEFFIEfLD  BRICK   & 
TILE  CO.  et  aL 

(Sapreme  Court  of  Iowa.    Mardb  10,  1911.) 

1.  Mabteb  and  Sebvant  (I  121*)— Injuries — 
Neolioekce— Failube  to  Guabd  Machin- 

EBT. 

Failure  to  guard  machinery  as  required  by 
Code  Supp.  1907,  S  4e99-a2,  is  negUgence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  |S  228-231;    Dec.  Dig.  i 

2.  Masteb  and  SfiBVANT  (|  204*)— AasuMP- 
TioN  OF  Risk— Unouabded  Machinebt. 

An  employ^  does  not  assume  the  risk  inci- 
dent  to  the  use  of  a  machine  not  guarded  as  re- 
quired by  statute,  though  be  knows  it  is  un- 
guarded and  appreciates  the  resulting  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  644-M6;  Dec.  Dig.  S 
204.*] 

3.  Masteb  anA  Servant  ({  228*)— Injuries— 
Contributory  Negligence. 

The  doctrine  of  contributory  negligence  ap- 
plies to  a  servant  working  about  a  machine  not 
guarded  as  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |$  670,  671;    Dec.  Dig.  | 

4.  Masteb  and  Servant  (i  289*)— Injubies 
TO  Sebvant^-Jury  Question— Contbibuto- 
BT  Neouqenoe. 

Whether  an  employ*  is  guilty  of  contribu- 
tory negligence  is  ordinarily  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  1089-1132;  Dec.  Dig.  { 
289.*] 

5.  Neomgence  (S  122*)— Contbibutoby  Neo- 
UOENCE  —  Evidence  —  Instinct  or  Seu- 
Pbesebvatton. 

Where  there  is  no  eyewitness  to  an  acci- 
dent in  which  the  person  injured  may  or  may 
not  have  been  guilty  of  contributory  negligence, 
the  natural  instinct  of  self-preservation  may  be 
considered  in  determining  whether  the  person 
injured  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  222;  Dec.  Dig.  §  122.*] 

6.  Masteb  and  Sebvant  (§  121*)— Masteb's 
Duty — Protection  or  Macuineby— "Pbop- 
ebly  Guarded." 

Code  Supp.  1907,  {  4999-a2,  requiring  the 
owner  of  any  establishment  where  machinery  is 
used  to  have  it  "properljr  guarded,"  contem- 
plates such  a  guard  as  will  reasonably  accom- 
plish the  purpose  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  228-231;  Dec  Dig.  Ii 
121.*] 

7..  Master  and  Servant  (J  286*)— Injuries- 
Jury  Question— Sufficiency  of  Machin- 
ery Guard. 

Since   the  statutes  do  not  define  the  kind 

of  guards  to  be  placed  around  machinery,  the 

?luestion  of  the  sufficiency  of  the  guards  used  is 
or  the  jury  in  an  employe's  action  for  injuries, 
unless  it  appears  as  a  matter  of  law  that  the 
machine  was  or  was  not  properly  guarded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1028;   Dec.  Dig.  |  286.*] 

8.  Master  and   Servant  (|  289*)— Injuries 
TO  Sebvant-tJuby  Question — Contributo- 
ry Neguoence— Unsafe  Method  or  Wobk. 
The  mere  choice  by  a  servant  of  a  danger- 
ous method  of  work  is  not  contributory  negli- 
gence as  matter  of  law. 

[Ed.  Note, — For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  f  U19;   Dec.  Dig.  i  289.*] 


9.  Masteb  and  Sebvant  d  288*)— Injuries — 
Action— JuBY  Question  —  Abbumftion  of 
Bisk. 

Where  an  employ^  had  only  worked  a  few 
days  around  a  machine,  the  set  screws  of  the 
shafting  of  which  were  unguarded,  and  had  not 
been  instructed  aa  to  the  danger  of  coming  in 
contact  with  such  set  screws,  it  could  not  be 
said  as  a  matter  of  law  that  he  knew  and  ap- 
preciated the  risk  from  working  about  the  ma- 
chine so  as  to  assume  the  risk  of  injuries  from 
contact  with  the  set  screws. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1079-1082;    Dec.  Dig.  i 

10.  Dauaoes  (S  216*)- iNSTBUcnoNS. 

A  requested  instruction,  in  an  action  for  in- 
juries to  an  employ*,  that  the  jury  should  cap- 
italize the  amount  awarded  as  damages,  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  548-555;   Dec.  Dig.  {  216.*] 

11.  Evidence  ({  472*)— Opinion  Evidence. 

A  question  as  to  whether  the  machine  by 
which  an  employ*  was  injured  was  properly 
guarded  was  properly  excluded ;  the  question 
being  for  the  jury  and  not  one  for  witneM*  opin- 
ion. 

[Ed.  Note,— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2186-2195;   Dec.  Dig.  |  472.*] 

12.  Masteb  and  Sebvant  (|  105*)— Injubies 
TO  Sebvant— CusTOMABY  Acts. 

In  an  action  for  injuries  to  an  employ*  by 
coming  in  contact  with  a  part  of  a  machine  not 
guarded,  as  required  by  statute,  that  other  man- 
ufacturers were  using  similar  machines  without 
any  guard  other  than  that  used  bv  defendant 
did  not  relieve  defendant  from  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant   Cent  Dig.  t!   185-191;    Dec.  Dig.  { 

Appeal  from  District  Court,  Franklin 
County;  Cbas.  B.  Albrook,  Judge. 

Action  at  law  to  recover  damages  for  the 
death  of  Malcolm  H.  Gillott,  due  to  defend- 
ants' failure  to  guard  a  dangerous  piece  ot 
machinery  upon  which  there  were  exposed 
set  screws  revolving  with  a  heavy  shaft 
Trial  to  a  Jury,  Verdict  and  Judgment  for 
plaintiff  In  the  sum  of  $4,000.  Defendants 
appeal.     Affirmed. 

Carr,  Carr  &  Evans  and  David  Evans,  for 
appellants.  R.  W.  Birdsall,  Blrdsall  &  Bird- 
sail,  and  B.  H.  Mallory,  for  appellee. 

DEEMER,  J.  The  defendant  company  is 
a  corporation  operating  a  brick  and  tile  fac- 
tory in  E^nklin  county,  Iowa,  and  defend- 
ants Carhart  and  Stuart  are,  respectively, 
superintendent  and  foreman  of  the  plant, 
having  full  power  and  management  thereof. 
Gillott  began  work  for  defendants  in  August 
of  the  year  1908,  but  was  not  required  to  do 
any  work  with  machinery  or  under  the  build- 
ings until  January  25,  1909,  at  which  time 
he  was  put  in  charge  of  a  hoisting  machine 
operated  by  defendant.  He  received  the  In- 
juries from  which  he  died  February  3A  of 
the  same  year,  some  six  or  seven  days  after 
he  began  work.  Prior  to  beginning  work  for 
defendant,  he  had  been  a  farmer  all  his  life, 
and  when  directed  to  work  about  the  boist- 


*ror  oUiar  oaaai  ie«  same  topic  and  ■•ction  MUMBBR  la  Dm.  Dig.  *  Am.  Dig.  Kay  No.  SarlM  *  Rep'r  Indezea 


Digitized  by 


Google 


Iowa) 


STEPHENSON  v.  SHEFFIELD  BRICK  A  TILE  00. 


587 


Ing  machine  he  was  given  no  particolar  In- 
stmctlona  and  was  not  warned  regarding  the 
dangers  attending  the  work.  At  the  time  of 
recelrlng  bis  Injuries,  GUlott  was  attending 
to  his  duties  about  the  hoisting  machine, 
which  la  thus  described  in  the  testimony: 
"It  Is  the  machine  which  hauls  the  clay  out 
of  the  pit  into  the  building.  The  car  Is 
drawn  from  the  pit  by  means  of  a  cable  oper- 
ating around  a  drum,  which  is  worked  by 
a  clutch  wheel.  The  drum  is  caused  to  re- 
volve by  means  of  a  cog  pinion  connected 
with  a  revolving  shaft  The  operator  of  the 
uachine  has  no  control  over  the  shaft  which 
operates  the  drum.  The  shaft  is  located  on 
the  front  part  of  the  frame  of  the  machine 
and  about  18  Inches  from  the  drum  and  la 
about  8  feet  long.  The  end  of  the  shaft 
nearest  which  the  operator  stands  Is  held  In 
the  frame  by  a  collar  around  the  shaft  with 
set  screws  In  it,  and  they  extend  out  about 
three-fourths  of  an  inch  beyond  the  collar. 
Sometimes  in  the  working  of  a  machine,  and 
after  the  car  reached  the  pit,  the  cable 
woold  slacken  and  unwind  on  the  drum  and 
the  ceils  of  the  cable  would  have  to  be 
straightened.  I  done  this  both  from  the  rear 
and  from  in  front  of  the  machine.  It  could 
be  done  either  way." 

For  a  better  understanding  of  this  ma- 
chine we  attach  a  photograph  which  shows 
the  drum,  the  shaft,  and  the  set  screw: 


saw  him  coming  downstairs  into  my  room. 
He  sat  down  on  the  stairs,  and  I  went  to 
him.  I  noticed  that  he  was  bleeding  In  the 
arm  pit  under  his  arm,  and  that  his  coat 
sleeve  was  torn  off.  He  said  he  got  caught 
in  the  gearing.  Said  he  was  pushing  the 
cable  over  on  the  drum  at  the  time.  I  help- 
ed him  to  the  engine  room  and  telephoned 
for  a  doctor."  The  physical  fact  mentioned 
Is  shown  by  the  following  testimony:  "The 
sleeve  of  tiiUott's  coat  was  found  wrapped 
around  the  shaft  on  the  hoisting  machine, 
and  it  was  caught  by  both  the  set  screws. 
The  end  of  the  sleeve  near  the  shoulder  was 
on  the  set  screws.  The  rest  of  the  sleeve 
was  wrapped  around  the  shaft." 

As  already  stated,  Gillott  was  not  directed 
as  to  how  to  do  the  work  of  unwinding  or 
winding  the  cable.  Appellant  says  that  he 
was  ordered  to  do  it  from  the  rear  of  the 
machine ;  but  this  Is  an  evid«it  mistake. 

Section  4999-a2  of  the  Code  Supplement 
of  1907  reads  as  follows:  "It  shall  be  the 
duty  of  the  owner,  agent,  superintendent  or 
other  person  having  charge  of  any  manufac- 
turing or  other  establishment  where  machin- 
ery is  used,  to  furnish  and  sui^ly  or  cause 
to  be  furnished  and  supplied  therein,  belt 
shifters  or  other  safe  mechanical  contrivanc- 
es for  the  purpose  of  throwing  belts  on  and 
off  pulleys,  and,  wherever  possible,  machin- 
ery  therein  shall   be   provided  with   loose 


The  set  screws  were  entirely  unguarded, 
onleee  the  angle  bar,  a  part  of  which  is 
shown  In  the  photograph,  may  be  consider- 
ed In  the  nature  of  a  guard.  No  eyewitness 
saw  the  accident,  and  the  following  is  the 
only  direct  evidence  as  to  how  it  occurred, 
save  a  physical  fact  or  condition  which  will 
be  hereinafter  referred  to:  "I  beard  Olllott 
scream  the  day  he  was  injured,  and  I  don't 
think  it  waa  five  minutes  thereafter  before  I 


pulleys;  all  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  screws  and  machinery  of 
every  description  therein  shall  be  properly 
guarded.  No  person  under  sixteen  years  of 
age,  and  no  female  under  eighteen  years  of 
age  shall  be  permitted  or  directed  to  clean 
machinery  while  In  motion.  Children  under 
sixteen  years  of  age  shall  not  be  permitted 
to  operate  or  assist  in  operating  dangerous 
machinery  of  any  kind." 
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In  many  cases  we  bare  held  fhat  a  failure 
to  comply  wltb  tbe  provisions  of  this  law 
constitutes  negligence.  KirchofT  v.  Supply 
Co.,  123  N.  W.  210;  Woolf  v.  Nauman  Co.. 
128  Iowa,  261,  103  N.  W.  785 ;  Bromberg  v. 
Laundry  Co.,  134  Iowa,  38,  111  N.  W.  417. 
And  we  liave  already  held  tliat  an  employe 
does  not  assume  the  risks  incident  to  the  use 
of  a  machine  which  Is  not  guarded  as  re- 
quired by  statute,  although  he  knows  of  the 
unguarded  condition  and  apprehends  the 
danger  incident  to  the  use  thereof.  Poll  t. 
Coal  Co.,  127  N.  W.  1105;  Tyrrell  v.  Cain, 
128  N.  W.  536.  See,  also,  Callopy  t.  Atwood, 
105  Minn.  80,  117  N.  W.  239.  18  L.  R.  A.  (N. 
S.)  593.  It  is  also  true,  however,  that  an 
employ^  working  about  an  unguarded  ma- 
chine may  be  guilty  of  contributory  negli- 
gence. See  the  TyrreU  Case,  supra,  and  the 
decisions  cited  therein.  Ordinarily  this  ques- 
tion of  contributory  negligence  is  one  of  fact 
for  a  Jury  and  not  of  law  for  the  court.  In 
this  connection  we  may  also  announce  the 
further  rule  many  times  stated  by  this  court 
that,  where  there  are  no  eyewitnesses  of  a 
transaction  in  which  a  par^  is  injured  and 
in  which  he  may  or  may  not  have  been  guilty 
of  contributory  negligence,  the  natural  in- 
stincts of  self-preservation  may  be  consider- 
ed as  bearing  upon  his  conduct.  The  rule 
was  stated  in  this  language  in  Dalton  v.  Rail- 
road Co.,  104  Iowa.  26,  73  N.  W.  349:  "It  Is 
a  recognized  rule  of  human  conduct  that  per- 
sons in  their  sober  senses  naturally  and  in- 
stinctively seek  to  avoid  danger.  Therefore 
it  must  be  presumed,  until  the  contrary  ap- 
pears, that  the  deceased,  prompted  by  this 
natural  instinct,  did  exercise  care  In  ap- 
proaching and  going  upon  the  crossing  and 
whether  the  circumstances  are  such  as  to 
overcome  the  presumption  that  deceased, 
prompted  by  the  instinct  of  self-preservation, 
did  exercise  the  care  required  of  him,  was 
a  question  for  the  Jury."  See.  also,  Roth- 
rock  V.  Cedar  Rapids,  128  Iowa,  252,  103 
N.  W.  475. 

With  this  statement  of  the  case  and  of  the 
applicable  rules  of  law.  we  may  now  go 
to  the  points  made  for  appellant  as  grounds 
for  reversal.  It  is  contended  that  there  Is 
no  testimony  that  the  machine  was  not  prop- 
erly guarded.  The  kind  of  gnard  to  be  used 
Is  not  defined  by  statute;  but  we  have  said 
that  it  must  be  such  an  one  as  reasonably 
accomplishes  its  purpose.  KirchofT  v.  Cream- 
ery Co.,  supra.  The  photograph  discloses 
that  there  was  no  cover  or  guard  over  the 
set  screws  which  fastened  the  collar  to  the 
shaft,  and  the  only  pretense  of  a  guard  is 
the  angle  bar.  to  which  reference  has  al- 
ready been  made.  A  Jury  may  well  have 
found  that  this  angle  bar  was  not  placed 
upon  the  machine  as  a  guard  against  the 
dangers  Incident  to  the  revolving  set  screws, 
but  as  a  brace  for  a  lever  which  controlled 
the  action  of  the  machine.  Indeed,  we  think 
the  photographs,  some  of  which  we  do  not 
set  out,  clearly  show  that  this  was  the  pur- 


pose of  the  angle  bar.  Surely  there  wa» 
enough  to  take  the  case  to  the  jury  upon  this 
proposition,  even  though  it  cannot  be  said 
as  a  matter  of  law  that  the  machine  was  un- 
guarded. 

2.  The  trial  court  instructed  upon  this 
matter  of  guards  as  follows: 

"(4)  It  Is  the  law  of  this  state  that  it  shall 
be  the  duty  of  the  owner,  agent,  superin- 
tendent, or  other  person  having  charge  of 
any  manufacturing  or  other  establishment 
where  machinery  Is  used,  to  provide  all  saws, 
planers,  cogs,  gearing,  belting,  shafting,  set 
screws,  and  machinery  of  every  description 
therein  with  proper  guards,  and  a  failure  to 
do  so,  is  negligence  on  the  part  of  such  own- 
er, agent,  superintendent,  or  other  person 
having  charge  of  such  manufacturing  or  oth- 
er establishment  where  the  machinery  Is 
used. 

"(5)  So.  in  this  case,  if  yon  find  that  the 
plaintiff  has  proven  by  a  pr^onderance  of 
the  evidence  that  the  defendant  did  own  and 
operate  a  plant  where  machinery  was  used, 
and  that  the  said  Malcolm  GlUott  was  em- 
ployed therein  by  the  said  company  for  the 
purpose  of  working  in  the  plant  of  said  com- 
pany with,  or  at,  or  about  a  machine  where 
there  were  set  screws  and  a  revolving  shaft 
used  In  connection  therewith,  and  that  said 
set  screws  and  shaft  were  unguarded,  such 
conditions  existing  would  constitute  negli- 
gence on  the  part  of  the  said  defendant  com- 
pany, rendering  it  liable  for  any  Injury  to 
the  said  Malcolm  Gillott  resulting  from  his 
coming  in  contact  with  the  said  set  screws 
or  revolving  shaft,  if  you  further  find  that 
the  plaintiff  has  proven  that  the  said  Mal- 
colm Gillott  did  not  by  his  own  negligence 
contribute  to  the  said  injury,  or  that  the  de- 
fendant has  not  proven  that  the  said  Mal- 
colm Gillott  did  assume  the  risk  of  such  coa- 
ditions.     •     •     • 

"(8)  The  owner  of  premises  on  which  ma- 
chinery with  set  screws  and  revolving  shaft 
is  used  or  operated  should  avoid  danger  to 
his  employes  working  about  or  with  such  ma- 
chinery by  guarding  the  set  screws  and  re- 
volving shaft  used  therein.  The  employer  is 
not  required,  however,  to  Insure  his  employe 
an  absolutely  safe  place  to  work,  and  the 
duty  to  furnish  a  safe  place  is  performed 
when  the  employer  has  used  all  reasonable 
care  and  diligence  to  make  the  place  safe; 
but  such  reasonable  care  and  diligence  would 
require  the  employer  to  fully  comply  with 
the  requirenM'nts  of  the  law. 

"(9)  The  burden  is  upon  the  plaintiff  in 
this  case  to  establish  by  a  preponderance  of 
the  evidence  the  claim  that  set  screws  In 
question  and  the  revolving  shaft  were  not 
guarded  as  required  by  law.  and  it  is  for  you 
to  determine  from  all  the  evidence  before- 
you  whether  or  not  the  plaintiff  has  sus- 
tained this  proposition.  If  the  plaintiff  ha» 
failed  to  do  this,  be  cannot  recover,  and  yon 
should  find  for  the  defendants." 

It  is  said  that  these  Instructions,  and  par- 
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tlcularly  th«  eighth,  are  erroneous  for  the 
reason  that  no  rules  were  given  whereby  the 
Jury  might  determine  whether  or  not  proper 
care  was  taken  to  guard  the  machine  and  uo 
Instruction  was  given  as  to  what  would  con- 
stitute a  proper  guard.  These  propositions 
are  to  our  minds  without  merit.  The  eighth 
Instruction  Is  not  8ut)]ect  to  the  criticism 
lodged  against  it  The  law  doek  not  state 
what  the  guard  must  be.  It  says  that  such 
machinery  must  be  provided  with  proper 
guards,  and,  in  the  absence  of  definition,  the 
question  is  one  of  fact  for  the  Jury,  unless 
the  case  be  so  plain  as  to  call  for  an  expres- 
sion from  the  court  that  the  machine  either 
was  or  was  not  properly  guarded  as  a  matter 
of  law.  Had  the  trial  court  squarely  in- 
structed in  this  case  that  the  set  screws  were 
not  properly  guarded  as  required  by  law,  we 
should  not  have  been  disposed  to  criticise  the 
instruction. 

3.  The  thirteenth  Instruction  reads  as  fol- 
lows: "(13)  In  considering  this  case  on  the 
question  pertaining  to  due  care  and  want  of 
negligence  on  the  part  of  the  deceased,  Mal- 
colm Gillott  at  the  time  of  the  injury  com- 
plained of,  you  ore  Instructed  that  positive 
evidence  that  the  said  Malcolm  Gillott  did 
not  by  his  own  negligence  contribute  to  the 
Injury  Is  not  required,  where  such  evidence 
cannot  be  obtained,  as,  in  this  case,  It  is 
proper  for  you  to  consider  the  instincts  of 
men  which  naturally  lead  them  to  avoid  dan- 
ger, as  evidence  of  the  due  care  on  the  part 
of  the  said  Malcolm  Gillott" 

This  is  challenged  because  of  the  reference 
to  the  instincts  of  self-preservation.  As 
there  were  no  eyewitnesses  of  the  accident 
the  instruction  Is  correct  unless  the  physicfil 
facts,  taken  in  connection  with  the  other 
testimony,  show  without  question  that  the 
deceased  could  not  have  received  his  injuries 
except  he  were  in  a  position  where  he  had 
no  right  to  be  or  in  such  a  position  that  he 
must  be  held  guilty  of  contributory  negli- 
gence in  assuming  that  position.  The  testi- 
mony shows  that  deceased  must  have  been 
in  front  of  the  machine  or  have  reached  over 
the  end  of  the  shaft  in  order  that  his  sleeve 
may  have  been  caught  upon  the  set  screws. 
But  we  cannot  say  as  a  matter  of  law  that 
being  In  either  position  would  have  constitut- 
ed contributory  negligence.  Any  one  of 
many  things  may  have  excused  him  in  going 
in  front  of  the  machine,  and  some  of  them 
may  have  excused  his  reaching  over  the  Jour- 
nal which  carried  the  shaft  We  must  as- 
sume, then,  giving  heed  to  the  instinct  of 
self-preservation  common  to  mankind  in  gen- 
eral, that  deceased  was  exercising  due  care 
for  bis  own  safety  In  performing  the  work 
he  was  then  doing,  and  it  was  not  error  to 
give  the  instruction.  Of  course,  if  deceased 
could  not  have  assumed  a  position  to  get  his 
sleeve  caught  by  the  set  screws  without  be- 
'ing  guilty  of  contributory  negligence,  then 
the  instruction  was  erroneous.  But  the  rec- 
ord does  not  disclose  such  a  situation. 


4.  What  we  have  said  in  the  last  preceding 
subdivision  of  this  opinion  answers  the  prop- 
osition that  deceased  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  It  is  not 
true,  as  defendant's  counsel  contend,  that 
where  there  are  two  methods  of  doing  a  giv- 
en work,  one  of  which  is  safe  and  the  other 
dangerous,  the  mere  choice  of  the  dangerous 
method  constitutes  contributory  negligence 
as  a  matter  of  law.  Fierson  v.  Railroad  Co., 
127  Iowa,  13,  102  N.  W.  149;  Gibson  v.  Rail- 
road  Co.,  107  Iowa,  586,  78  N.  W.  190 ;  Steele 
V.  Grahl-Feterson  Co.,  135  Iowa,  418,  109  N. 
W.  882. 

Such  a  situation  is  properly  for  a  Jury, 
but  is  not  conclusive,  upon  the  question  of 
contributory  negligence.  See  auttioritles  last 
cited  above. 

5.  The  trial  court  instructed  the  Jury  upon 
the  theory  that  assumption  of  risk,  if  shown, 
was  a  defense  to  the  action.  Under  these 
Instructions,  the  Jury  found  that  this  defense 
was  not  made  out.  Contention  Is  now  made 
that  there  should  have  been  a  verdict  for 
defendant  under  these  instructions.  The 
claim  is  without  merit  There  is  no  showing 
that  deceased  was  instracted  as  to  the  dan- 
gers and  no  testimony  aside  from  inference 
that  he  knew  thereof.  But  a  few  days  had 
he  worked  about  the  machine,  and  while  we 
may  weU  suppose  that  he  knew  of  the  un- 
guarded screws,  of  the  revolving  shaft  and 
the  physical  conditions  in  general,  there  la 
no  room  for  inferring  as  a  matter  of  law 
that  be  knew  of  the  risks  and  dangers  at- 
tendant upon  the  doing  of  his  work  about 
the  machine,  of  which  be  was  not  advised, 
and  thereafter  assumed  the  risks.  Kock  v. 
Clinton  Chair  Co.,  144  Iowa,  548,  123  N.  W. 
172,  relied  upon  by  appellant,  is  not  in  point 
The  case  in  this  aspect  is  ruled  by  Stomne 
V.  Hanford  Co.,  108  Iowa,  137,  78  N.  W. 
841;  Vohs  v.  ShorthlU  Co..  124  Iowa,  471, 
100  N.  W.  495;  Calloway  v.  Agar  Co.,  129 
Iowa,  1,  104  N.  W.  721;  Meier  v.  Way,  186 
Iowa,  302,  111  N.  W.  420,  125  Am.  St  Rep. 
254;  Anderson  y.  Railroad,  109  Iowa,  524, 
80  N.  W.  661;  Brusseau  v.  Lower  Brick  Co., 
133  Iowa,  245,  110  N.  W.  577;  and  other  like 
cases. 

6.  Upon  the  question  of  damages  the  court 
gave  the  following  instructions:  "(14)  If  you 
find  for  the  plaintiff,  yon  wUl  determine  from 
all  the  evidence  before  you  what  amount  you 
will  allow  him  as  damages  resulting  to  the 
estate  of  the  deceased  by  reason  of  his  death, 
and,  in  determining  what  amount  you  will 
so  allow,  you  should  take  into  consideration 
the  age  of  the  deceased  at  the  time  of  his 
death,  his  occupation  at  said  time,  tbe  wages 
he  was  and  had  been  earning,  the  condition 
of  his  health  at  the  Ume,  and  his  ability. 
If  any,  to  earn  money,  his  expectancy  of  life, 
and  all  these  In  connection  with  all  the  evi- 
dence before  you,  and  determine  therefrom 
the  probable  pecuniary  loss  to  the  estate  of 
the  deceased  caused  by  his  death,  and  allow 
the  plaintiff  such  sum,  and  only  such  sum, 
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as  will  compensate  the  estate  for  such  loss." 
This  is  not  complained  of;  but  it  Is  argued 
that  error  was  committed  by  the  court  in 
refusing  to  give  the  following  request  made 
by  defendant:  "(2)  If  under  the  evldaice 
you  And  that  plalntUf  is  entitled  to  recover, 
you  win  then  proceed  to  determine  from  the 
evidence  the  amonnt  of  his  recovery;  and 
the  measure  of  recovery,  if  any,  will  be  the 
present  worth  or  valne  of  the  estate  which 
the  said  Malcolm  Glllott  would  reasonably 
be  expected  to  have  saved  and  accumulated 
if  he  had  lived  the  natural  term  of  his  life. 
The  measure  of  recovery  in  cases  of  this 
character  is  not  the  sum  which,  when  plac- 
ed at  Interest,  will  yield  an  amount  equiva- 
lent to  the  Income  of  the  deceased  at  the 
time  of  his  death,  nor  the  amount  necessary 
for  the  support  of  his  family;  nor  are  you 
X)ermitted  to  give  any  consideration  to  pain 
and  suffering  which  the  deceased  may  have 
suffered  after  his  Injury  and  before  his 
death;  nor  are  yon  permitted  to  consider 
in  estimating  the  damages,  if  any,  the  grief 
of  his  relatives,  but,  as  already  stated,  it  is 
the  amonnt  estimated  at  Its  present  worth 
which,  under  all  of  the  circumstances  dis- 
closed in  the  evidence,  you  believe  would 
have  come  to  his  estate  at  the  end  of  his 
natural  Ufe.  In  estimating  such  damages,  if 
any,  you  award  the  plaintiff,  yon  may  and 
should  consider,  so  far  as  is  shown  by  the 
evidence,  the  age  and  occupation  of  the  said 
Malcolm  Olllott  at  the  time  of  the  injury 
which  caused  his  death,  bis  bodily  health, 
and  abiUty  to  earn  money,  his  habits  as  to 
industry,  thrift,  and  economy,  if  any  sncb 
have  been  shown,  the  contingencies  of  life, 
such  as  ill  health,  nonemployment.  Increase  or 
diminution  in  earning  capacity  and  age  ad- 
vances, and  all  other  facts  and  circumstances 
in  evidence  tending  to  show  the  amount,  if 
any,  that  the  estate  might  have  accumulated 
if  he  had  lived  out  the  term  of  his  natural 
life,  and  award  the  plaintiff  such  a  sum,  and 
such  sum  only,  as  will  be  the  present  worth 
or  value  of  the  loss  sustained  by  his  estate 
by  reason  of  his  premature  death." 

In  a  general  way  the  one  given  covers  the 
matters  Included  in  the  one  requested;  the 
difference  being  that  In  the  one  requested 
the  Jury  was  Instructed  to  capitalize  the 
amount  awarded  as  damages.  That  there 
was  no  error  in  denying  the  request,  see 
Lowe  V.  Railroad  Co.,  89  Iowa,  433,  56  X.  W. 
519,  which  is  directly  in  point,  and  also  An- 
drews V.  Railroad  Co.,  86  Iowa,  677,  53  N. 
W.  399. 

7.  The  only  remaining  points  relate  to  rul- 
ings on  the  admission  and  rejection  of  testi- 
mony. Complaint  is  made  of  the  admission 
of  the  testimony  as  to  what  was  said  by  de- 
ceased almost  immediately  after  be  received 


his  injuries.  That  this  testimony  was  admis- 
sible as  part  of  the  res  gestae  is  too  clear  for 
argument  Keyes  v.  Cedar  Falls,  107  Iowa, 
509,  78  N.  W.  227;  Dunn  v.  Railroad,  130 
Iowa,  580,  107  X.  W.  616,  6  L.  R.  A.  fX. 
S.)  452;  Rothrock  v.  Cedar  Rapids,  128 
Iowa,  252,  103  N.  W.  475;  SutclifCe  v.  Ass'n, 
119  Iowa,  220,  93  X.  W.  90,  97  Am.  St  VLep. 
298;  Alsever  v.  Railroad,  116  Iowa,  338,  88 
N.  W.  841,  86  L.  R.  A.  748. 

Defendant  produced  a  witness  by  the  name 
of  Smith  and  asked  him  to  tell  the  Jury  as 
to  whether  or  not  the  machine  was  properly 
guarded.  Objection  to  this  question  was 
properly  sustained.  The  question  was  for 
the  jury,  and  not  a  matter  of  opinion  for  a 
witness  to  settle.  The  following  is  taken 
from  the  record,  which  indicates  the  only 
doubtful  point  with  reference  to  mllngs  on 
testimony:  "Q.  What  do  yon  say  as  to 
whether  or  not  that  is  a  guard  that  was  in 
general  use  on  machines  of  this  kind  at  that 
time?  (Objected  to  as  Incompetent,  imma- 
terial, and  irrelevant  Objection  sustained. 
Defendants  except.)  Q.  Do  you  know  what 
kind  of  a  guard  for  set  screws  on  machines 
of  this  kind  was  in  general  use  on  February 
2,  1909?  (Objected  to  as  Incompetent,  Im-. 
material,  and  Irrelevant,  and  because  the  de- 
fendant cannot  establish  diligence  or  due 
care  or  excuse  Itself  from  negligence  by 
showing  that  other  companies  use  the  same 
apparatus  for  its  protection:  Objection  sus- 
tained. Defendants  except)  Q.  Was  this 
such  a  guard  as  was  in  general  use  at  that 
time?  (Objected  to  as  Incompetent,  immate- 
rial, and  irrelevant  Objection  sustained. 
Defendants  except)" 

The  witness  had  been  speaking  of  the  an- 
gle bar  to  which  reference  has  already  been 
made,  and,  if  it  had  been  such  a  contrivance 
as  to  operate  reasonably  as  a  guard,  we 
should  l>e  disposed  to  hold  that  the  rulings 
shown  by  this  record  were  erroneous.  But, 
as  already  indicated,  we  are  Inclined  to  say 
that  this  angle  bar  was  not  In  any  true  sense 
a  guard.  At  least  the  Jury  found  that  it 
was  not  Under  sucSU  circumstances.  It  was 
Immaterial  that  others  were  using  machines 
of  like  character  without  any  other  guard 
than  an  angle  bar  such  as  was  on  the  ma- 
chine In  question.  On  the  record  before  us 
the  proposition  is  ruled  by  Metzgar  v.  Rail- 
road Co.,  76  Iowa,  387,  41  X.  W.  49.  14  Am. 
St  Rep.  224.  See,  also,  Bryce  v.  Railroad 
Co.,  119  Iowa,  274,  98  N.  W.  275. 

We  have  gone  over  the  record  with  care, 
and,  finding  no  prejudicial  error.  It  follows 
that  the  Judgment  must  be,  and  It  Is,  af- 
firmed. 

BVAN8,  J^  takes  no  part 
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VAN  CAAIP  ▼.  WEBER  et  aL 

(Supreme  Court  of  South  Dakota.     March  22, 
1811.) 

1.  Trial  (|  59*)— Rxckftion  of  Evidencb— 

Ob  DEB  OF  Pboof. 

The  order  of  proof  is  controlled  very  large- 
ly, if  not  exdusivelyi  by  the  trial  court's  discre- 
tion. 

(E^.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.  H  138-140,  142,  143,  145;  Dec.  Dig.  i 
50.»J 

2.  Apfeai.  ard  Ebbob  ({  fiOO*)— Abstbaot  on 

APPBAI/— QUBSTIONB  FOB   REVIEW. 

Questions  as  to  records  admitted  in  e-vl- 
dence,  but  not  contained  in  appellant's  abstract, 
are  not  before  the  appellate  court  for  review. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2897-2880,  28(»-2904 ; 
Dec  Dig.  i  68a*) 

3.  COUBTB  (i  202*)— Pbobatb  Pbocbedinqs— 
Ibbehclabitiks   as    AFFBonira    Jubibdio- 

WON. 

A  hearing  subsequent  to  the  day  fixed 
therefor  had  without  an  order  of  adjournment, 
a  bend  without  justification  of  sureties  or  ap- 
proval thereof,  and  failure  to  inventory  or  ap 
praise  property  do  not  defeat  the  jurisdiction  in 
probate  proceedings. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dea 
Dig.  {  202.*] 

4.  Courts  (|  202*)— Pbobate  Pbocbedinob— 
GoixATEBAi.  Attack.  . 

Probate  proceedings  cannot  be  collaterally 
attacked  in  an  action  to  determine  claims  ad- 
verse to  a  claim  of  title  based  thereon. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec 
Dig.  S  202.*] 

5.  MOBTOAOEB  (i  S27*)— Sals  on  Fobeclosxtbe 

— INTEBEST  PABSINO   BY  CEBTIFIOATE. 

The  sherifTs  certificate  of  sale  remains  a 
lien  only,  and  title  does  not  pass  till  issuance 
of  bis  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  {  527.*] 

6.  MOBTOAOSS  (S  564*)- FOBBCLOSUBE— Deeiv— 
PEBSONS   ENTITLED. 

The  holder  of  a  sherilTB  certificate  of  sale 
on  foreclosure  died  before  the  deed  was  made 
devising  all  his  property.  The  will  was  duly 
proved  and  decree  of  distribution  made  to  the 
devisees,  who  subsequently  conveyed  the  prem- 
ises to  O.,  who,  in  turn,  conveyed  to  plaintiff. 
Held,  that  under  Code  Civ.  Proc.  {  648,  pro- 
viding that,  in  default  of  redemption,  the  officer 
who  made  the  sale  or  his  successor  shall  com- 
plete the  sale  by  conveying  the  property  to  the 
purchaser,  or  to  any  person  who  may  have  ac- 
quired the  purchasers  interest,  plaintiff  was 
entitled  to  receive  a  deed  from  the  successor 
of  the  sheriff  who  made  the  sale. 

[Ed.  Note.— For  other  caaes,  see  Mortgages, 
Cent  Dig.  H  1682-1591 ;   Dec.  Dig.  }  554.*] 

Appeal  from  Circuit  Court,  Hyde  County; 
Lyman  T.  Boucher,  Trial  Judge. 

Action  by  Andrew  N.  Van  Camp  against 
Robert  Weber  and  others.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  Lambert  Rezac  ap- 
peals.  Affirmed. 

M.  C.  Cnnnlngbam,  for  appellant  Andrew 
N.  Van  Camp,  for  respondent 

SMITH,  P.  J.  Plaintiff,  who  Is  respondent 
here,  brought  an  action  In  the  circuit  court 


of  Hyde  county  to  determine  adverse  claims 
of  the  defendants  to  certain  real  estate  of 
which  plaintiff  claims  to  be  the  owner  and  In 
possession.  Defendant  denies  plaintiff's  own- 
ership, pleads  title  In  himself,  and  for  a  fur- 
ther counterclaim  alleges  certain  Improve- 
ments made  in  good  faith  under  claim  and 
color  of  title.  Appellant  insists  that  plain- 
tiff has  failed  to  show  in  himself  a  title  de- 
ralgned  from  the  government  of  the  United 
States.  This  contention  Is  based  upon  the 
alleged  insufficiency  and  incompetency  of  the 
evidence  offered  by  plaintiff.  Assignments 
of  error  cover  the  rulings  of  the  trial  court 
on  objections  to  the  competency  and  materi- 
ality of  this  evidence.  The  evidence  consists 
of  the  records  of  various  instruments  affect- 
ing the  title  to  the  land,  which  appellant  In- 
sists were  offered  without  regard  to  logical 
order  and  sequence  and  the  objections,  in 
part,  are  upon  the  ground  that  these  records 
were  Irrelevant .  and  Immaterial  at  the  par- 
ticular time  they  were  offered.  An  inspec- 
tion of  the  abstract  makes  It  clear  that  ap- 
pellant's criticism  of  the  mode  of  procedure 
was  not  wholly  unfounded,  as  these  records 
appear  to  have  been  offered  haphazard,  with- 
out any  regard  to  their  orderly  sequence. 
These  objections,  however,  go  only  to  the  or- 
der of  proof  which  is  controlled  very  large- 
ly. If  not  exclusively,  by  the  discretion  of 
the  trial  court,  and  we  shall  not  attempt  to 
review  them  upon  this  appeal.  The  real 
question  presented  Is  whether  the  evidence 
offered  and  received  shows  a  valid  legal  ti- 
tle in  the  plaintiff.  The  plaintiff  offered  In 
evidence  the  record  of  a  patent  from  the 
United  States  to  one  George  S.  French,  the 
record  of  a  mortgage  from  George  8.  French 
to  W.  W.  McDonald,  the  record  of  an  assign- 
ment of  this  mortgage  from  McDonald  to 
Silas  Newton,  the  record  of  the  foreclosure 
of  this  mortgage  and  a  sale  of  the  land  to 
the  assignee,  Newton,  the  complete  records 
of  the  county  court  of  Hyde  county  show- 
ing probate  of  the  will  of  Silas  Newton,  de- 
ceased, by  which  wUl  Newton  devised  the 
"rest  and  remainder  of  my  estate  in  what- 
ever It  may  consist  and  wherever  found"  to 
Elizabeth  Ann  White  and  Nelson  Tracy 
White,  In  equal  shares,  a  special  warranty 
deed  of  this  land  from  these  devisees  to  Her- 
bert M.  Glfford,  and  a  special  warranty  deed 
from  Herbert  M.  Glfford  to  Andrew  N.  Van 
Camp,  plaintiff  and  respondent  herein. 

The  findings  of  the  trial  court  were  based 
in  i>art  upon  these  records  of  the  probate 
court  The  objections  to  these  records  spe- 
cify alleged  irregularities  in  the  proceedings 
before  the  probate  court,  such  as  that  the 
order  and  notice  of  hearing  fixed  for  Janu- 
ary 5th  was  had  on  January  7th,  without  an 
order  adjourning  the  hearing;  that  there  was 
no  justification  of  sureties  upon  a  bond,  nor 
approval  thereof,  by  the  Judge ;  that  there  was 
no  Inventory  or  appraisement  of  property, 
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and  Tarloos  other  similar  alleged  Irregolari- 
tles.  It  Is  suffldent  for  tlie  purposes  of  tUs 
appeal  to  note  that  the  records  referred  to 
in  these  objections  are  not  contained  In  the 
abstract,  and  for  that  reason  the  questions  at- 
tempted to  be  raised  are  not  before  us  for  re- 
view. But,  if  they  were  before  us,  the  ir- 
regularities claimed  are  not  such  as  to  de- 
feat the  Jurisdiction  of  the  court,  and  the 
probate  proceedings  are  not  open  to  collateral 
attack  In  this  action.  Blackman  v.  Mulhall, 
1»  S.  D.  535,  104  N.  W.  230.  The  flndlngs 
disclose  that  Silas  Newton,  the  assignee  of 
the  mortgage  given  by  French,  died  testate; 
that  the  mortgage  had  been  foreclosed  prior 
to  his  decease ;  that  he  was  owner  of  the  cer^ 
tlficate  of  sale  at  the  time  of  bla  decease ; 
that  no  redemption  had  been  made  by  the 
mortgagor  or  any  other  person,  and  that 
the  deceased  had  not  conveyed  the  premises 
or  the  certificate  prior  to  his  death ;  that  he 
was  entitled  to  a  sherUTs  deed,  but  no  deed 
had  been  issued;  and  that  no  other  person 
bad  any  right,  title,  Interest  in,  or  lien  up- 
on the  premises,  except  such  liens  as  may 
have  existed  for  taxes ;  that  by  the  last  will 
and  testament  of  deceased  aU  the  property 
of  the  decedent  was  devised  to  £Sizabeth 
Ann  White  and  Nelson  Tracy  White  In  equal 
shares ;  that  the  devisees  conveyed  the  prem- 
ises in  dispute  by  warranty  deed  to  Herbert 
N.  Olfford,  and  Herbert  N.  GifTord  conveyed 
the  same  by  special  warranty  deed  to  Andrew 
N.  Van  Camp,  the  plaintiff,  all  of  which  con- 
veyances were  duly  recorded.  The  foreclo- 
sure of  the  mortgage  was  under  a  power  of 
sale  contained  in  the  mortgage,  and  no  ques- 
tion Is  raised  upon  this  appeal  as  to  the  reg- 
ularity of  the  foreclosure  proceedings  or  the 
record  thereof. 

Upon  these  facts  the  questions  are:  First 
What  was  the  interest  vested  in  Silas  New- 
ton, by  the  sheriff's  certificate  of  sale?  Sec- 
ond. What  right  or  interest  was  conveyed 
when  the  property  of  deceased  passed  to  and 
rested  in  Elizabeth  Ann  White  and  Nelson 
Tracy  White  by  his  last  will  and  testament? 
Third.  What  rights  or  Interest  passed  to 
Herbert  N.  Oifford  by  the  deed  of  the  Whites, 
the  two  devisees?  Fourth.  What  interest 
or  rights  were  vested  in  plaintiff.  Van  Camp, 
by  Olfford's  deed?  It  Is  settled  by  the  deci- 
sion of  this  court  in  Farr  v.  Semmler,  24 
S.  D.  290,  123  N.  W.  835,  that  a  certificate  of 
sale  on  mortgage  foreclosure  remains  a  lien 
only,  and  the  legal  title  to  the  land  does  not 
pass  until  the  issuance  of  the  sheriff's  deed. 
It  cannot  be  doubted  that  under  the  will  of 
Silas  Newton,  the  probate  thereof,  and  the 
decree  of  final  distribution,  Elizabeth  Ann 
White  and  Nelson  Tracy  White,  devisees 
named  in  the  wUl,  became  the  owners  of  the 
certificate  of  foreclosure  sale  and  of  any  in- 
terest in  the  mortgaged  premises  acquired 
by  Newton  at  the  sale,  including  the  right  to 


the  sherlfTs  deed.  Section  648,  Code  CIt. 
Proc.,  provides:  "If  such  mortgaged  prem- 
ises be  not  redeemed  it  shall  be  the  duty  of 
the  officer  or  his  successor  in  ofQce  or  any 
other  person  who  sold  the  same,  or  his  ex- 
ecutors or  administrators,  or  some  other  per- 
son appointed  by  the  circuit  court  for  that 
purpose,  to  complete  such  sale  by  executing 
a  deed  to  the  premises  so  sold,  to  the  origi- 
nal purchaser,  his  heirs  or  assigns  or  to  any 
person  who  may  have  acquired  the  title  and 
interest  of  such  purchaser  by  redemption  or 
otherwise."  It  is  entirely  clear,  therefore. 
that  the  devisees  of  Silas  Newton  were  en- 
titled to  demand  and  receive  from  the  sher- 
iff a  deed  of  the  premises.  It  is  also  clear 
that  the  Wliites,  by  their  deed,  transferred 
to  Herbert  N.  Glfford  every  right  and  interest 
which  they  had  acquired  as  devisees  of  Silas 
Newton,  deceased,  including  the  right  to  a 
sheriff's  deed,  and  that  Herbert  N.  Glfford  by 
his  special  warranty  deed  to  Andrew  N.  Van 
Camp,  plaintiff  and  respondent,  vested  in  re- 
spondent the  same  rights  which  he  acquired 
by  the  deed  from  the  Whites.  On  the  10th 
day  of  July,  1908,  long  prior  to  the  com- 
mencement of  this  action,  Arthur  Lee,  sheriff 
of  Hyde  county,  and  successor  In  office  of  S. 
R.  Meigs,  sheriff  of  Hyde  county,  who  Issued 
the  original  certificate  of  sale,  duly  made, 
executed  and  delivered  to  the  plaintiff,  An- 
drew N.  Van  Camp,  a  sheriff's  deed  pursuant 
to  the  aforesaid  foreclosure  proceedings, 
which  deed  contained  full  recitals  of  all 
matters  .  and  things  required  by  law.  The 
sheriff's  deed  was  objected  to  by  appellant  on 
the  ground  that  it  did  not  appear  that  the 
grantee  in  the  deed  was  owner  of  the  sher- 
iff's certificate  of  sale.  It  is  probably  true 
that  when  this  deed  was  offered  in  evidence 
no  showing  had  been  made  of  the  facts  by 
reason  of  which  plaintiff  became  the  owner 
of  the  sheriff's  certificate  of  sale.  But  all 
the  evidence  herein  before  referred  to  was 
offered  and  received  in  the  course  of  the  trial, 
and  constituted  a  sufficient  showing  of  plain- 
tiff's ownership  of  the  certificate  of  sale 
and  a  sufDcient  foundation  for  the  introduc- 
tion of  the  deed.  Under  the  provisions  of 
sections  653  and  662  of  the  Code  of  Civil  Pro- 
cedure, the  sheriff's  deed  vested  in  Van  Camp, 
the  respondent,  "the  same  estate  that  was 
vested  in  the  mortgagor  at  the  time  of  the 
execution  and  delivery  of  the  mortgage  or  at 
any  time  thereafter,"  and  such  deed  was  "as 
valid  as  if  executed  by  the  mortgagor  and 
mortgagee."  We  cannot  doubt,  therefore, 
that  the  evidence  offered  by  respondent  upon 
the  trial  was  entirely  sufficient  to  sustain 
the  findings  of  the  trial  court,  and  to  show 
that  respondent.  Van  Camp,  was  the  owner 
of  the  legal  title  to  the  premises  in  dispntei, 
No  other  question  is  raised  upon  this  appeaL 
The  Judgment  and  order  of  the  trial  court 
are  therefore  affirmed. 
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H.  J.  CHENEY  CO.  T.  ALLGEO. 
(Sapreme  Court  of  Michigan.    April  1,  1911.) 

1.  Abrest   (S   29*)— Civil  Actionb— Afrda- 
viT  FOE  ABBE8T— Sufficiency. 

An  affidavit  in  support  of  a  capias,  which 
•bows  that  defendant  bad  authorit;r  to  sell  the 
property  of  plaintiff,  with  plaintiffs  consent, 
and  which  alleges  that  he  has  not  notified  plain- 
tiff of  sales  disclosed  by  the  records  of  a  third 
person,  and  that  defendant  has  converted  the 
property  of  plaintiff,  is  insufficient  for  failing 
to  allege  that  the  property  was  disposed  of  with- 
out the  consent  of  plaintiff,  and  because  the 
allegation  of  conversion  is  a  mere  conclusion. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent. 
Dig.  i  64 ;   Dec.  Dig.  {  29.*] 

2.  Abbest  (§  49*)— Civil  AcnoNa— Quashing 
Writ— Effect. 

The  court  quashing  the  writ  of  capias  by 
which  an  action  was  begun,  on  the  ground  of 
the  insufBeiency  of  the  affidavit  in  support  of 
the  capias,  should  not  dismiss  the  action,  but 
should  proceed  on  the  summons  clause  ox  the 
writ. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.   S  109;    Dec.   Dig.  i  49.*] 

Error  to  Circuit  Court,  Ionia  County; 
Frank  D.  M.  Davis,  Judge. 

Action  by  the  H.  J.  Cheney  Company,  now 
known  as  Glenn  R.  Loveland  &  Company, 
against  Charles  E.  Allgeo.  There  was  an 
order  quashing  the  writ  of  capias  ad  re- 
spondendum and  dismissing  the  action,  and 
plaintiff  brings  error.    Modified  and  affirmed. 

Argned  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

William  J.  Landman,  for  appellant  Locke 
A  Sheldon,  for  appellee. 

BLAIR,  J.  Plaintiff  prosecutes  its  writ  of 
error  In  this  case  to  reverse  the  order  of 
the  circuit  court  quashing  the  writ  of  capias 
ad  respondendum  by  which  the  suit  was  be- 
gun and  dismissing  the  suit  The  affidavits 
in  support  of  the  writ  allege,  in  substance: 
That  H.  J.  Cheney  Company  entered  into 
a  verbal  agreement  with  said  defendant 
Charles  E!.  Allgeo,  by  the  terms  of  which 
said  H.  J.  Cheney  Company  was  to  furnish 
«aid  C.  B.  Allgeo  with  money  with  which  to 
buy  apples  and  with  barrels  and  baskets  to 
be  used  for  containing  and  shipping  said  ap- 
ples; that  by  the  terms  of  said  agreement 
the  apples  so  purchased  by  said  C.  E.  All- 
geo  were  to  be  the  property  of  said  plain- 
tiff and  were  to  be  sold  by  said  C.  R  All- 
geo, with  the  consent  of  said  plaintiff,  for 
the  highest  price  obtainable,  and  from  the 
proceeds  of  such  sales,  after  the  deduction 
of  the  freight  charges  on  the  shipment  there- 
of, said  plaintiff  was  to  receive  the  moneys 
which  it  had  advanced  to  said  G.  E.  Allgeo 
to  be  used  for  tlie  purchase  of  said  apples 
and  the  money  which  it  had  expended  fbr 
the  purchase  of  the  baskets  and  barrels  used 
for  the  retention  and  shipment  of  said  ap- 
ples and  the  money  expended  for  freight  and 
other  charges  for  delivering  said  barrels  and 
baskets  to  said  C.  E.  Allgeo,  and  then  said 


plaintiff  and  C.  B.  Allgeo  were  to  equally 
divide  any  moneys  that  were  left  from  such 
sales  after  the  deduction  above  mentioned, 
including  said  C.  E.  Allgeo's  actual  expenses 
in  buying  and  packing  said  apples;  that  by 
the  terms  of  said  agreement,  if  any  sale  of 
apples  made  under  this  agreement  did  not 
bring  an  amount  sufficient  to  pay  the  freight 
and  other  charges  thereon  and  the  return 
of  the  moneys  advanced  thereon  by  said 
plaintiff,  as  above  mentioned,  the  loss  on 
said  sale  should  be  borne.  In  equal  amounts, 
by  said  plaintiff  and  said  C.  E.  Allgeo;  that 
by  the  terms  of  said  agreement  said  Charles 
E.  Allgeo  promised  to  Inform  said  plaintiff 
whenever  a  sale  of  apples  was  made,  the 
name  and  address  of  the  party  to  whom  the 
sale  was  made,  and  the  amount  for  which 
they  were  sold,  and  that  said  Charles  E.  All- 
geo, for  and  In  behalf  of  C.  B.  Allgeo  &  Co., 
would  render  to  said  plaintiff  a  proper  ac- 
count of  the  receipts  and  expenditures  i)er- 
tainlng  to  each  such  sale,  and  that  prompt 
remittance  of  all  moneys  to  be  returned  to 
said  plaintiff  and  of  all  profits  to  which 
plaintiff  was  entitled  by  the  terms  of  said 
contract  would  be  made;  that  under  this 
agreement  plaintiff  furnished  to  defendant 
barrels,  baskets,  and  head-liners  of  the  value 
of  $405.06,  upon  which  It  received  $123.55, 
and  furnished  cash  to  the  amount  of  $415; 
that  defendant  sold  one  car  of  apples  for 
$404.25,  which  he  did  not  account  for;  that 
there  was  a  profit  of  $90  made  on  this  sale, 
of  which  one-half  belonged  to  Allgeo;  that 
a  second  car  was  sold  by  plaintiff  at  a  loss 
of  $101.94,  for  one-half  of  which  Allgeo  was 
liable;  that  Allgeo  made  cash  payments 
amounting  to  $697.32;  that  a  personal  in- 
spection of  the  records  and  books  of  the 
Pere  Marquette  Railway  Company  shows 
that,  from  October  9  to  October  25,  1909,  in- 
clusive, defendant  shipped  several  cars  of 
apples  to  various  persons;  that  there  is  now 
due  plaintiff  the  sum  of  $409.41,  being  the 
value  of  barrels,  baskets,  bead-liners,  and  ap- 
ples, "which  apples,  barrels,  baskets,  and 
head-liners  were  wrongfully  converted  to  the 
use  of  said  Charles  E.  Allgeo,  doing  business 
as  C.  E.  Allgeo  &  Co.  (7)  Deponent  further 
says  that  said  defendant,  Charles  E.  Allgeo, 
told  deponent,  on  or  about  November  15, 
1909,  that  he  did  not  then  have  In  his  pos- 
session or  under  bis  control  the  apples,  bar- 
rels, bead-liners,  and  baskets  belonging  to 
said  plaintiff,  and  that  they  had  been  dis- 
posed of  to  other  parties,  and  he  had  receiv- 
ed the  proceeds  thereof,  but  he  did  not  then 
have  the  moneys  to  reimburse  said  plaintiff 
for  the  goods  so  disposed  of  by  him,  and 
said  defendant  then  and  there  admitted  to 
deponent  that  the  amount  due  said  plaintiff 
for  the  goods  so  disposed  of  by  defendant 
amounted  to  tbe  said  sum  of  four  hundred 
nine  and  41/100  dollars  ($409.41).  Deponent 
further  says  that  said  defendant,  Charles 
R  Allgeo,  with  Intent  to  defraud  said  plaln- 
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tiff,  has  secreflr  converted  to  hie  own  nse 
the  apples,  barrels,  head-liners,  and  baskets 
belonging  to  said  plaintiff,  and  the  profits 
arising  therefrom,  and  has  sold  said  apples, 
barrels,  baskets,  and  head-liners,  and  of 
which  said,  sales  said  defendant  has  given 
plaintiff  no  Information  and  from  which  it 
lias  received  no  returns,  and  that  said  de- 
fendant now  refuses  to  account  to,  or  to 
pay,  said  plaintiff  for  the  goods  belonging 
to  it  and  converted  to  the  use  of  said  de- 
fendant, as  hereinbefore  stated."  PlaintifTs 
attorney  also  made  an  affidavit  stating  from 
personal  inspection  of  said  railway  books 
and  records  the  cars  shipped,  and  that  de- 
fendant admitted  that  he  owed  said  plaintiff 
the  amount  mentioned  In  the  affidavit,  name- 
ly, $409.11,  and  that  the  same  was  due  for 
goods  belonging  to  said  plaintiff  which  had 
been  disposed  of  by  said  defendant;  that  he 
did  not  then  have  the  proceeds  from  the  sale 
of  such  goods,  although  such  proceeds  had 
been  received  by  him. 

We  are  of  the  opinion  that  the  court  did 
not  err  in  quashing  the  capias  feature  of 
the  writ.  By  the  terms  of  the  agreement, 
defendant  had  a  lawful  right  to  sell  the 
property  with  the  consent  of  the  plaintiff. 
There  is  no  allegation  in  the  affidavits  that 
the  property  was  disposed  of  without  the 
consent  of  the  plaintiff  unless  by  the  allega- 
tion of  a  fraudulent  conversion  or  the  state- 
ment in  plalntifTs  affidavit:  "And  that  said 
C.  E.  Allgeo  &  Co.,  and  any  one  in  behalf 
of  said  C.  E}.  Allgeo  &  Co.,  has  not  notified 
or  informed  said  plaintiff,  or  any  one  lu 
its  behalf,  in  regard  to  any  other  or  further 
purchase,  sales,  or  shipments  of  apples,  oth- 
er than  above  enumerated,  although  the 
records  and  books  of  the  station  agent  of 
the  Pere  Marquette  Railroad  Company,  at 
ClarksvlUe  aforesaid,  which  this  deponent 
personally  examined,  show,"  etc.  The  alle- 
gations as  to  conversion  are  mere  conclu- 
sions, and  the  allegation  as  to  information 
«8  in  the  concluding  paragraph  of  the  aifl- 
davit  naturally  refers  to  the  concluding 
clause  of  the  agreement,  "to  inform  said 
plaintiff  whenever  a  sale  of  opples  was 
made,"  etc.  They  are  not  sufficient  allega- 
tions of  want  of  consent.  Conrad  v.  Circuit 
Judge,  144  Mich.  492,  108  N.  W.  347. 

Among  the  exceptions  to  the  order  is  the 
following:  "(7)  Because  said  order  is  a  final 
order  by  which  plaintiff  is  deprived  of  Its 
right  to  proceed  against  plaintiff  on  the  sum- 
mons clause  of  said  writ."  The  thirteenth 
assignment  of  error  is  as  follows:  "(13)  The 
court  erred  In  making  the  order  quashing 
said  writ  a  final  order,  dismissing  said 
cause."  We  think  this  assignment  is  well 
founded,  and  that  the  right  to  proceed  on 
the  summons  clause  of  the  writ  should  have 
been  permitted  by  the  order. 

As  modified  in  this  respect,  the  order  is 
affirmed,  without  costs  to  either  party. 


BAYMOR  V.  MICHIGAN  TRUST  CO. 
(Supreme  Court  of  Michigan.    March  31, 1911.) 

1.  JUDOUERT    (I    40*)— CONFKSSIOn    OF   JUDG- 
MENT—AUTHOBITY. 

The  authority  to  confess  a  judgment  under 
warrant  of  attorney  must  be  strictly  followed. 
[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  g§  65,  70,  72;   Dec.  Dig.  {  40.*] 

2.  JnDQiunT  <{  40*)— CoNrsssion  of  Judo- 

MENT^AUTHOBITT. 

While  Laws  Pa.  1806,  4  Smith's  Laws,  p. 
278,  f  28,  makes  it  the  duty  of  the  protbonotary 
to  enter  Judgment  on  a  warrant  of  attorney 
against  the  person  executing  the  same,  upon 
application  of  the  original  holder  or  his  as- 
signee, where  an  instrument  authorized  "any 
attorney  of  any  court  of  record  of  any  state  of 
the  United  States  to  appear  for  and  enter 
judgment  against  me,"  and  no  attorney  ap- 
peared for  the  maker,  and  he  was  not  noti- 
fied, the  entry  of  judgment  by  a  protbonotary 
of  Pennsylvania  against  a  citizen  of  another 
state  was  without  authority  contained  in  the 
instrument,  and  was  not  binding  on  snch  non- 
resident. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  fl  05,  70,  72;   Dec.  Dig.  |  46.*J 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Emma  K.  Raymor  against  the 
Michigan  Trust  Company,  administrator,  etc. 
From  a  jud^ent  for  plaintiff.  Defendant 
brings  error.  Reversed  and  remanded,  with 
directions  to  enter  Judgment  for  defendant. 

Emma  K.  Baymor,  the  claimant,  filed  a 
claim  against  the  estate  of  E^lward  A.  Bay- 
mor, deceased,  in  the  probate  court  for  Kent 
county.  The  commissioners  on  claims  dis- 
allowed the  claim.  The  claimant  appealed 
to  the  circuit  court  where  the  claim  was  al- 
lowed. The  administrator  now  brings  the 
case  to  this  court  for  review  upon  writ  of 
error. 

Claimant  bases  her  right  upon  a  Judgment 
obtained  in  a  Pennsylvania  court,  upon  an 
instrument  as  follows: 

"Battie  Creek,  Mich.,  Aug.  7,  1909.  On  de- 
mand, I  promise  to  pay  to  my  son  Edward 
Spain  Raymor,  or  order,  ten  thousand  dol- 
lars, which  said  sum  is  due  ray  son  for  the 
maintenance  of  his  mother,  Mary  H.  S.  Ray- 
mor (my  wife)  without  defalcation,  value  re- 
ceived. And  further,  I  do  hereby  authorize 
and  empower  any  attorney  of  any  court  of 
record  of  any  state  of  the  United  States  to 
appear  for  and  enter  Judgment  against  me 
for  the  above  sum,  with  or  without  declara- 
tion, with  costs  of  suit,  releape  of  errors, 
with  stay  of  execution  until  day  of  pay- 
ment aforesaid,  and  with  (10%)  ten  per  cent, 
added  for  collection  fees;  and  I  also  waive 
the  right  of  inquisition  on  any  real  estate 
that  may  be  levied  upon  to  collect  this  note, 
and  I  do  hereby  voluntarily  condemn  the 
same  and  authorize  the  protbonotary  or  clerk  , 
of  the  court  to  enter  upon  the  fi.  fa.  my  sa'd 
voluntary  condemnation;  and  I  farther  agree  ' 
that  said  estate  may  be  sold  on  a  fl.  fa.,  and  I 
I  hereby  waive  and  release  all  relief  from     | 
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any  and  all  appraisement,  stay  or  ^emption 
laws  of  any  state  now  In  force  or  hereafter 
to  be  passed.  This  note  Is  a  renewal  of  a 
note  for  a  like  amonut  ($10,000)  given  by  me 
at  lonln,  Mich.,  June  4th  (1896),  eighteen  hun- 
dred and  ninety-six.  B.  A.  Raymor.  [L.  S.] 
York,  FennsylTanla,  March  Ist,  1906. 

"For  value  received  I  do_  hereby  Indorse 
the  within  note  to  Emma  K.  Raymor.  Ed- 
ward Spain  Raymor,  Bmma  K.  Raymor. 

"For  value  received,  I,  Edward  Spain  Ray- 
mor, do  hereby  sell,  assign,  transfer  and  set 
over  unto  Emma  K.  Raymor  all  my  right, 
title,  interest  and  demand  in  and  to  the  with- 
in note  and  all  moneys  due  and  to  grow  due 
thereon.  Witness  my  hand  and  seal  this 
24th  day  of  May, -A.  D.  1806.  Bdward  Spain 
Raymor.  [Seal.]  Witnesses:  Jacob  Weaver, 
Donald  H.  Yost" 

The  record  of  the  Judgment,  a  certified 
copy  of  which  was  offered  in  evidence,  was 
as  follows: 


and  efTect  as  If  a  declaration  bad  been  filed 
and  a  Judgment  confessed  by  an  attorney,  or 
Judgmoit  obtained  In  open  court  in  term 
time;  and  the  defendant  shall  not  be  com- 
pelled to  pay  any  costs  or  fee  to  the  plain- 
tiff's attorney  when  Judgment  is  entered  on 
any  instrument  of  writing  as  aforesaid." 

There  is  no  evidence  in  the  record  tending 
to  show  that  E>lward  A.  Raymor,  prior  to 
August  7,  1905,  had  ever  been  a  resident  or 
citizen  of  the  state  of  Pennsylvania.  It  ap- 
pears, on  the  contrary,  that  he  had,  for  a 
period  of  about  80  years  prior  to  February 
1,  1905,  been  a  resident  in  and  a  citizen  of 
the  state  of  Tennessee;  that  about  that  date 
he  came  to  Michigan,  living  for  about  five 
months  at  the  village  of  Saranac,  from 
whence  he  went  to  the  James  White  Home, 
a  sanitarium  located  at  Battle  Oreek,  Mich,, 
where  he  had  resided  for  about  a  month 
before  he  executed  £he  note  and  warrant  of 
attorney  sued  upon  in  Pennsylvania.     After 


"Among  the  records  and  proceedings  enrolled  in  the  court  of  common  pleas  in  and  for  the 
county  of  York,  the  commonwealth  of  Pennsylvania,  to  No.  411,  April  term,  1908,  is  c<m- 
tained  the  following: 

Copy  of  Appearance  Docket  Entry. 


Weaver 

Atty. 

Entry 

Assmt 

Frothy. 


EJdward   Spain  Raymor, 

vs. 
E.  A.  Raymor. 
$1.25  pd.  by  Plff. 


$4.0S 


Judgment  in  favor  of  the  plaintiff  for  the  sum  of 
Ten  Thousand  dollars  ($10,000)  debt  on  note  sealed 
and  dated  August  7,  1905,  with  warrant  of  attorney 
payable  on  demand  with  costs  of  salt,  release  of  er- 
rors with  stay  of  execution  until  day  of  payment, 

with  ten  per  cent,  added  for  collection  fees,    with    inquisition,    condemnation 

(»nd  exp?"ntion  waived,  with  agreement  to  sell   real  estate  on  a  writ  of  fl.  fa. 

Entered  Ma;  24.  1906.  George  W.  MaUb 

Frothy. 

Assigned  to 

Emma  K.  Raymor. 

Attach.  Ex.  46  Aug.  Term,  1906. 

Alias  Attach.  Ex.  40  Aug.  Term,  1903." 


On  November  9,  1908,  this  record  was,  by 
order  of  the  court  upon  the  petition  of  the 
prothonotary,  without  notice  to  the  adminis- 
trator of  Edward  A.  Raymor,  amended  so  as 
to  make  the  marginal  note  "Weaver"  read 
"Jacob  E.  Weaver,  Attorney  for  Emma  K. 
Raymor,  Plaintiff." 

The  Judgment  was  rendered  without  serv- 
ice of  process  upon  Edward  A.  Raymor,  ap- 
parently under  the  authority  of  section  28,  p. 
278,  vol.  4,  of  the  Laws  of  Pennsylvania, 
which  provides:  "It  shall  be  the  duty  of  the 
prothonotary  of  any  court  of  record  within 
this  commonwealth,  on  the  application  of 
any  person  being  the  holder  (or  assignee  of 
micb  holder)  of  a  note,  bond  or  other  Instru- 
ment of  writing  in  which  Judgment  is  con- 
fessed, or  containing  a  warrant  for  an  at- 
torney at  law  or  other  person  to  confess 
judgment,  to  enter  Judgment  against  the  per- 
son or  persons  who  execute  the  same,  for  the 
amount  which,  from  the  face  of  the  Instru- 
ment, may  appear  to  be  due,  without  the 
agency  of  an  attorney  or  declaration  filed, 
with  such  stay  of  execution  as  may  be  there- 
in mentioned,  for  a  fee  of  $1  to  be  paid  by 
the  defendant;  particularly  entering  on  his 
docket  the  date  and  tenor  of  the  Instrument 
or  writing  on  which  the  Judgment  may  be 
founded;    which  shall  have  the  same  force 


the  execution  of  said  note,  and  on  August 
10,  1905,  with  his  son,  Edward  Spain  Ray- 
mor, he  went  to  York,  Pa.,  and  remained 
there  until  May,  1906,  when  he  returned  to 
Battle  Creek,  Mich.  Later,  he  removed  to 
the  Soldiers'  Home  at  Grand  Rapids,  Mich., 
where  he  died,  December  29, 1906.  The  Judg- 
ment was  entered  in  Pennsylvania,  May  24, 
1906,  after  Edward  A.  Raymor  had  returned 
to  Michigan. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

Elvln  Swarthout  and  R.  A.  Hawley,  for 
appellant.  Drew  &  Campau  and  Sheridin  F. 
Master,  for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  It  la  urged  by  the  appellant  that. 
Inasmuch  as  the  exemplification  of  the  Penn- 
sylvania record  shows  that  the  Judgment  was 
obtained  without  service  of  process  upon 
Edward  A.  Raymor  and  without  an  appear- 
ance for  him  by  any  attorney,  In  accordance 
with  the  provisions  of  the  warrant,  the  Jud?- 
ment  itself  is  invalid,  and  not  binding  upon 
the  deceased  or  his  estate.  That  the  author- 
ity to  confess  a  Judgment  under  warrant  of 
attorney,  such  as  is  here  considered,  must  b« 
strictly  followed  seems  to  be  settled  by 
abundant  authority.    See  SO  A.  10.  Euc.  of 
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Latr,  118,  where  the  rule  l8  laid  down  as 
follows:  "It  Is  well  settled  that  the  author- 
1(7  to  confess  a  Judgment  under  a  warrant 
of  attorney  must  be  strictly  pursued,  and 
the  Instmment  delegating  such  power  will 
not  be  Interpreted  as  granting  authority  to 
do  any  acts  beyond  those  authorized  In  terms, 
or  those  which  are  necessary  to  carry  Into 
effect  the  power  expressly  given.  A  war- 
rant of  attorney  to  confess  judgment  cannot 
be  enlarged  by  writing  into  it  the  laws,  the 
nature  of  which  the  donor  Is  not  charged 
with  knowledge."  See,  also,  Rasmussen  t. 
Hagler,  16  N.  D.  542,  108  N.  W.  541; 
Bank  ▼.  White,  220  Mo.  71T,  120  S.  W.  36, 
132  Am.  St  Rep.  612;  Grubbs  v.  Leon  &  H. 
Blum,  62  Tez.  426;  Bank  v.  St.  John,  5  Hill 
(N.  Y.)  497;  Cushman  et  al.  v.  Welsh,  19 
Ohio  St  536;  Cowie  t.  Alia  way,  8  Dumf.  & 
Bast,  257. 

While  the  Pennsylvania  statute  quoted 
above  makes  it  the  duty  of  the  prothonotary 
to  enter  judgment  against  the  person  who 
executed  the  warrant,  upon  application  to 
him  of  any  person  who  Is  the  original  hold- 
er (or  assignee  of  such  holder)  thereof,  no 
such  authority  Is  contained  In  the  warrant 
itself.  The  instrument  says:  "And  further, 
I  do  hereby  authorize  and  empower  any  at- 
torney of  any  court  of  record  of  any  state 
of  the  United  States,  to  appear  for  and  enter 
judgment  against  me."  It  is  not  contended, 
of  course,  that  either  the  original  or  amend- 
ed record  shows  that  Weaver  appeared  as 
attorney  for  the  maker  of  the  note  and  war- 
rant The  entry  of  the  judgment  by  the 
prothonotary  was  without  authority  so  far 
as  the  Instrument  itself  Is  concerned,  and, 
though  authorized  by  the  Pennsylvania  law, 
it  was  not  binding  upon  a  citizen  of  another 
state. 

An  instructive  case  upon  this  point  will 
be  found  in  Sewing  Machine  Co.  v.  Radcllffe, 
66  Md.  511,  8  Atl.  265,  which  was  appealed 
to  the  Supreme  Court  of  the  United  States 
and  Is  reported  in  137  U.  S.  287,  11  Sup.  Ct 
92,  34  L.  Ed.  670.  In  that  case  one  John 
Benge,  a  resident  of  Maryland,  had  executed 
an  obligation  to  the  Sewing  Machine  Com- 
pany which  contained  a  warrant  of  attorney, 
conferring  practically  the  same  powers  as 
those  conferred  in  the  warrant  here  under 
consideration.  Judgment  was  in  that  case, 
as  in  this,  entered  by  the  prothonotary  in 
the  state  of  Pennsylvania.  Suit  was  after- 
wards brought  upon  that  judgment  in  Mary- 
land, where  it  was  held  that  the  judgment 
was  void. 

The  case  having  been  removed  to  the  Unit-, 
ed  States  Supreme  Court,  the  judgment  of 
the  Maryland  court  was  affirmed,  and  it  was 
said:  "John  Benge  was  a  citizen  of  Mary- 
land when  he  executed  this  obligation.  The 
subject-matter  of  the  suit  against  him  In 
Pennsylvania  was  merely  the  determination 
of  his  personal  liabilities,  and  it  was  neces- 
sary to  the  validity  of  the  judgment  at  least 
-vhere,  that  It  should  appear  from  the 


record  that  be  bad  been  brought  within  the 
jurisdiction  of  the  Pennsylvania  court  by 
service  of  process,  or  bis  voluntary  appear- 
ance, or  that  he  had  in  some  manner  author- 
ized the  proceeding.  By  the  bond  in  question, 
be  authorized  any  attorney  of  any  court  of 
record  in  the  state  of  New  Tork,  or  any 
other  state,  to  confess  judgment  against  him 
(us)  for  the  said  sum,  with  release  of  errors 
etc.;  that  the  record  did  not  show,  nor  is 
it  contended,  that  he  was  served  with  pro- 
cess, or  voluntarily  appeared,  or  the  judg- 
ment was  confessed  by  an  attorney  of  any 
court  of  record  of  Pennsylvania.  Upon  its 
face,  then,  the  judgment  was  invalid,  and  to 
be  treated  as  such  when  offered  In  evidence 
in  the  Maryland  court  It  Is  said,  however, 
that  the  judgment  was  entered  against  Benge 
by  a  prothonotary,  and  that  the  prothonotary 
had  power  to  do  this  under  the  statute  of 
Pennsylvania  of  February  24,  1806.  Laws 
Pa.  1805,  1806,  p.  347.  This  statute  was 
proved  as  a  fact  upon  the  trial  in  Maryland, 
and  may  be  assumed  to  have  authorized  the 
action  taken,  though  under  Connay  v.  Hal- 
stead,  73  Pa.  354,  that  may  perhaps  be  doubt- 
ful, and  it  is  argued  that  the  statute,  being 
In  force  at  the  time  this  Instrument  was  ex- 
ecuted, should  be  read  into  it  and  considered 
as  forming  a  part  of  it;  and  therefore  John 
Benge  had  consented  that  judgment  might  be 
entered  up  against  him  without  service  of 
process  or  appearance  in  person  or  by  at- 
torney. But  we  do  not  think  that  a  citizen 
of  another  state  than  Pennsylvania  can  be 
thus  presumptively  held  to  knowledge  and 
acceptance  of  particular  statutes  of  the  lat- 
ter state.  What  Benge  authorized  was  a 
confession  of  judgment  by  any  attorney  of 
any  court  of  record  in  the  state  of  New  York, 
or  any  other  state,  and  be  had  a  right  to  in- 
sist upon  the  letter  of  the  authority  confer- 
red. By  Its  terms  he  did  not  consent  to  be 
bound  by  the  local  laws  of  every  state  in  the 
Union  relating  to  the  rendition  of  judgment 
against  their  own  citizens  without  service 
or  appearance,  but,  on  the  contrary,  made 
such  appearance  a  condition  of  judgment, 
and,  even  if  judgment  could  have  been  en- 
tered against  him,  not  being  served  and  not 
appearing,  in  each  of  the  states  of  the  Union, 
in  accordance  with  the  laws  therein  existing 
upon  the  subject,  be  could  not  be  held  liable 
upon  such  judgment  in  any  other  state  than 
that  In  which  it  was  rendered,  contrary  to 
the  laws  and  policy  of  such  state.  The  courts 
of  Maryland  were  not  bound  to  hold  this 
judgment  as  obligatory,  either  on  the  ground 
of  comity  or  duty,  thereby  permitting  the 
laws  of  another  state  to  override  their  own." 
See,  also,  Teel  v.  Yost,  128  N.  T.  387.  2S 
N.  E.  353,  13  L.  R.  A.  796;  Cu.vkendall  v. 
Doe.  129  Iowa,  453.  105  N.  W.  698,  3  L.  R. 
A.  (N.  S.)  449,  113  Am.  St  Rep.  472;  Sim  v. 
Frank,  25  111.  125. 

In  Sim  v.  Frank,  supra,  the  court.  In  dis- 
cussing the  Pennsylvania  statute,  said :  "Such 
a  statute  can  only  be  binding  upon  citizens 
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Of  that  state,  while  Sim  was  a  citizen  of 
Illinois  at  the  time  the  judgment  was  ren- 
dered." 

The  Judgment  Is  reyersed,  and  as  there 
is  no  disputed  question  of  fact  involved  the 
case  will  be  remanded  to  the  court  below, 
where  judgment  will  be  entered  In  favor  of 
the  defendant. 


PEOPLE  V.   BURKHART. 

(Supreme  Court  of  Michigan.    March  31, 
1911.) 

1.  Homicide  (I  166*)  — Bvidencb— Admibsi- 
BiLiTT— Motive. 

Proof  of  illicit  reiationa  between  the  ac- 
cused ana  the  wife  of  the  deceased  was  com- 
petent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  327;    Dec.  Dig.  i  166.  •] 

2.  Witnesses    (|  277*)— Choss-Examination 
or  Accused. 

Where  accused  claimed  that  he  shot  In  self- 
defense,  cross-examination  as  to  his  knowledge 
of  why  deceased  bad  ill  feeling  toward  him  was 
proper. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  979-984;    Dec.  Dig.  i  277.*] 

8.  Criminal  Law  (|  398*)— Evidence— Pakt 

or  Document. 

If  part  of  a  letter  containing  threats  made 
by  deceased  against  the  accused  is  admitted, 
it  must  all  be  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  861,  862;  Dec.  Dig.  i 
896.*] 

4.  Cbiminal  Law  (i  382*)— Evidence— Fail- 

UBE  TO  Call  WiTNEssEa 

The  defense  is  not  entitled  to  prove  the 
state's  failure  to  call  witnesses  summoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  859;   Dec.  Dig.  i  382.'*] 

6.  Cbiminal  Law   (|  1166%*)— Tbial— Con- 
duct—Remabkb  OF  Court. 

Remarks  of  the  court  that  testimony  ob- 
jected to  by  the  accused  is  material,  and  that 
counsel  should  not  be  so  quick  about  taking  ex- 
ceptions, are  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3125 ;   Dec.  Dig.  f  1166%.*] 

0.  Criminal  Law  (|  1171*)— Trial— Conduct 

OF  Counsel. 

Remarks  of  the  prosecuting  attorney  on  a 
mling  excluding  testimony  that  he  thought  it 
was  competent  and  material  are  not  prejudicial. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  3126,  3127;  Dec.  Dig.  { 
1171.*] 

7.  Criminal  Law  (J  829*)— Trial— Instruc- 
tions. 

Requested  charges  covered  by  the  general 
charge  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;    Dec.  Dig.  i  829.*]   ' 

8.  Criminal   Law    (§    786*)— Instructiohb- 
Cbedibilitt  of  Accused. 

Where  defendant's  testimony  as  to  bis  in- 
timacy with  the  wife  of  the  deceased  was  the 
onlv  part  of  his  testimony  in  conflict  with  sev- 
eral other  witnesses,  including  the  wife,  a 
charge  that  the  jury  should  weigh  his  testi- 
mony, and  that  if  they  believed  it  they  might 
believe  it  in  preference  to  all  other  testimony 
in  the  case  "that  he  bad  no  knowledge  of  this 
woman's  body,"  was  not  objectionable,  as  plac- 


ing the  question  of  his  credibility  di>on  that 
fact  alone. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1787,  1895-1901,  1960, 
1984;    Dec.  Dig.  §  786.*] 

9.  Criminal  Law  (|  1035*)  —  Conduct  of 
Trial- Pbesence  of  Accused— Objection, 
A  conviction  of  manslaughter  will  not  be 
reversed  because  a  colloquy  between  the  judge 
and  the  jury  occurred  in  defendant's  absence ; 
his  attorney  being  present  and  making  no  ob- 
jection until  after  the  jury  were  sent  back. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dlg.'i  2643;    Dec.  Dig.  |  1085. •] 

Error  to  Recorder's  Court  of  Detroit; 
James  Pbelan,  Judge. 

Michael  Burkhart  was  convicted  of  man- 
slaughter, and  he  brings  error.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORi;  and  McAL- 
VAY,  JJ. 

Percy  W.  Grose,  for  appellant  Philip  T. 
Van  Zile,  Pros.  Atty.,  and  Fred  H.  Aldrich, 
Asst  Pros.  Atty.,  for  the  People. 


MOORE,  J.  An  information  was  filed 
against  respondent,  charging  him  with  the 
murder  of  Robert  Barrows.  He  was  con- 
victed of  manslaughter,  duly  sentenced,  and 
has  brought  his  case  here  by  writ  of  error. 

The  assignments  of  error  are  grouped  by 
counsel  as  follows:  (1)  Admission  and  ex- 
clusion of  evidence.  (2)  Prejudicial  remarks 
of  prosecuting  attorneys  and  the  court  in  the 
presence  of  the  jury.  (3)  Argument  of  pros- 
ecutors to  jury.  (4)  Refusal  of  court  to 
charge  as  requested  by  respondent  (5)  The 
charge  of  the  court  as  given.  (6)  Action  of 
court  in  calling  jury  Into  court  while  delib- 
erating, and  In  the  absence  of  respondent, 
and  the  remarlcs  of  the  court  at  such  time. 

Before  taking  up  these  assignments  in  de- 
tail, it  may  be  well  to  get  a  general  view  of 
the  case  as  shown  by  the  testimony  of  the 
wife  of  Mr.  Barrows,  and  the  testimony  of 
respondent  "I  am  the  wife  of  Robert  Bar- 
rows. On  May  the  4th  of  this  year,  at  a 
few  minutes  past  nine  in  the  evening,  I  was 
on  the  comer  of  the  new  T.  M.  C.  A.  build- 
ing. I  met  Mr.  Burkhart,  the  defendant. 
Mr.  Burkhart  called  me  up  by  phone  about 
8  o'clock.  After  talking  with  him,  I  met  my 
husband  before  I  met  Burkhart.  Burkhart 
and  I  went  from  there  back  to  the  place 
where  I  worked.  We  got  there  about  9:45. 
I  went  In  the  house  when  we  got  there. 
Burkhart  did  not  There  is  a  front  entrance, 
a  side  entrance,  and  a  back  entrance  to  this 
house.  I  went  in  at  the  kitchen  entrance. 
TbiB  was  a  boarding  house.  I  was  a  dining 
room  girl  at  this  time.  I  went  In  the  house 
and  took  off  my  bat  and  went  to  the  bath- 
room, and  went  back  Into  the  room  where 
the  other  girl  was.  I  then  went  out  in  the 
yard.  Mr.  Burkhart  was  on  the  stoop  In  the 
comer  when  I  went  ont  He  stood  up  in 
the  comer.    I  asked  blm  what  be  was  in  the 
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corner  for,  and  he  eald,  'Just  to  see  where 
you  were;  that  Is  all.'  He  sat  down  on  the 
stoop  with  me.  We  just  got  seated,  when 
I  heard  some  one  coming,  and  I  says,  'Here 
comes  some  one,*  and  I  got  up  off  the  stoop 
and  I  saw  my  husband  come  in,  and  I  says, 
'Mlker  And  my  husband  rushed  past  me 
with  his  arms  outstretched  and  ran  right  up 
the  steps.  He  says  to  Burkhart  as  he  pass- 
ed me,  'What  are  you  doing  with  my  wife?" 
That  is  all  I  beard.  I  heard  a  shot;  I 
didn't  see  any  one  else  present  I  stood 
right  where  I  was  when  he  came  in.  My 
husband  was  at  the  top  of  the  steps,  and  the 
shot  was  fired.  After  the  shot  was  fired, 
Burkhart  ran  past  me  and  out  After  the 
shot  I  walked  into  the  kitchen  with  him.  Q. 
You  may  state  if  he  (your  husband)  said 
anything  to  you  while  you  were  going  in  the 
kitchen  In  response  to  what  you  said  to  him? 
A.  He  said,  when  I  saw  the  gun  I  started 
to  back  otr  the  steps.  Mr.  Grose:  I  ask  that 
that  be  stricken  out  Court:  I  will  leave  it 
stand.  Mr.  Grose:  Exception."  A  further 
examination  of  Mrs.  Barrows  develoi)ed  tes- 
timony tending  to  show  that  soon  after  she 
became  acquainted  with  respondent  she  as- 
sumed illicit  relations  with  him,  which  were 
conUnued  until  the  time  of  the  shooting. 
Objection  was  made  to  this  testimony,  which 
objection  will  be  considered  later. 

The  respondent's  rerslon  of  the  occurrence 
was  as  follows:  "When  we  arrived  at  143 
lAfayette,  we  went  to  the  back  part  of  the 
house.  I  left  her  right  there  by  the  porch. 
When  she  came  out  I  was  standing  there  by 
the  steps;  I  think  it  was  by  the  steps  or 
on  the  porch;  I  don't  remember.  We  went 
to  the  other  porch ;  we  went  upon  the  porch. 
We  were  on  top  of  the  porch  about  three 
minutes;  I  thhik  I  was  standing.  Well,  we 
heard  somebody  walking.  Mrs.  Barrows  ran 
down  ofT  the  steps,  and  just  as  she  was 
about  10  feet  from  the  bottom  step  Mr.  Bar- 
rows came  rushing  around  past  her.  He 
hollered:  'What  are  you  doing  with  my 
wife?'  as  though  he  were  very  angry.  1  was 
on  top  of  the  steps;  he  ran  up  the  steps. 
When  he  was  running  up  the  step  he  holler- 
ed: 'Come  on,  Dick,'  had  both  his  hands  out 
and  be  had  something  in  his  hand  that 
shone;  it  shined  bright  In  his  speed  com- 
ing up,  be  knocked  me  against  that  door — 
has  a  sort  of  little  step  there,  like  stone 
step — knocked  me  down  on  that  step.  Well, 
I  got  up,  got  away  from  him;  and  when  1 
was  getting  up  I  pulled  my  gun  out  and  fir- 
ed. 1  went  down  off  the  step  and  went 
home.  I  crossed  the  street  and  walked  right 
across  Lafayette  and  down  to  Woodward. 
When  I  arrived  at  my  home,  my  trousers 
were  torn.  When  I  got  to  the  house,  a  po- 
liceman was  there." 

On  the  cross-examination  he  testified  In 
part  aa  follows:  "Barrows  did  not  grab  hold 
of  me.  I  knew  that  Mrs.  Barrows  heard 
him  coming,  because  she  started  down  the 
steps  to  meet  some  one.    I  did  not  get  down 


off  the  steps.  I  did  not  know  it  was  him 
coming  up.  I  first  knew  It  was  he  when  be 
started  up  the  steps.  I  knew  it  was  he  l>e- 
fore  he  started  up  the  steps.  Q.  When  Bar- 
rows was  running  up  the  steps,  what  hin- 
dered you  when  he  was  coming  up  the  steps 
there  to  strike  him  as  he  came  up  towards 
you;  you  had  the  vantage  ground,  didn't 
you?  Mr.  Grose:  I  object  to  that  as  incom- 
petent and  immaterial — ^the  argument  of 
counsel  In  there,  'You  had  the  vantage 
ground,  didn't  you?'  Mr.  Grose:  Excep- 
tion for  the  defendant  A.  Maybe  I  could 
have  struck  him  while  he  was  coming  up  the 
steps,  if  I  wanted  to  protect  my  life.  I 
might  have  struck  him;  yes.  I  don't  know 
as  I  did  intend  to  shoot  him;  I  did  not  in- 
tend to  kill  him.  I  had  no  intention  of  shoot- 
I  ing  him.  I  don't  know  as  I  thought  of  any- 
1  thing  at  the  time  the  shot  was  fired.  I 
I  thought  enough  to  draw  the  revolver  out  I 
i  drew  it  out  and  shot  him.  I  don't  know  as 
I  intended  to  shoot  him.  I  did  not  intend  to 
kill  him.  I  intended  to  shoot  all  right  1 
did  not  have  no  intention  of  shooting  him.  I 
didn't  intend  to  shoot  any  one.  The  revolver 
all  went  off  in  a  minute,  t  intended  to 
shoot  it;  I  don't  know  if  I  intended  to  shoot 
Barrows  with  it  I  shot;  I  shot  in  self-de- 
fense that  night  I  done  it  because  he  liad 
something  in  his  hand.  I  know  he  was  go- 
ing to —  It  all  went  in  a  minute;  I  don't 
know  what  my  intentions  were.  I  did  not 
intend  to  kill  him.  I  never  had  the  Inten- 
tion to  kill  any  man.  I  must  have  pulled 
the  trigger;  It  went  off.  I  fired  to  save  my 
life.  I  don't  remember  what  I  fired  at  I 
knew  I  pulled  the  trigger.  I  don't  know  as 
I  Intended  to.  I  seen  something  shine  in 
his  hand;  I  could  not  swear  whether  it  was 
a  revolver  or  a  knifa  It  was  a  weapon  of 
some  kind."  (It  is  the  claim  of  the  people 
Mr.  Barrows  had  no  weapon  with  him.) 

The  respondent  was  cross-examined  as  to 
his  knowledge  of  why  Barrows  had  111  feel- 
ing toward  him,  and  that  is  assigned  aa  er- 
ror. It  was  the  claim  of  respondent  that  a 
letter  from  Mr.  Barrows  to  his  wife  had  been 
shown  him,  which  letter  contained  threats. 
The  court  held  that  if  part  of  the  letter  was 
to  be  admitted  it  should  all  be  admitted. 
This  is  said  to  be  error.  The  letter  is  as 
follows:  "Well,  Pauline,  I  hope  you  are  get- 
ting along  all  right  I  am  trying  to  live 
somewhat  respectably.  Now,  this  is  what  1 
want  to  say.  The  party  you  knew  too  well 
said  you  had  your  mind  made  up  to  leave 
three  months  ago.  Now  If  that  is  the  case,  it 
is  no  use  for  me  to  look  for  yon  back;  but 
I  would  like  to  see  you,  and  see  what  ar- 
rangements we  could  make,  so  that  I  could 
help  you  somewhat  if  necessary.  We  can 
have  a  nice  sociable  talk  and  see  what  is 
best  for  the  children;  how  can  we  arrange 
it  I  quit  my  job,  I  guess  I  will  go  paint- 
ing. Now,  well,  I  don't  think  it  is  satisfac- 
tory by  me  paying  board  for  the  little  ones. 
He  wants  to  adopt  Vivian  and  I  will  wait 
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until  I  hear  from  jovi  or  see  yon,  and  then 
we  can  see  what  Is  best  If  you  only  knew 
what  Billets  told  Rose  what  Mike  said  to 
him  when  he  met  him  on  the  street,  you 
would  go  for  him  and  kick,  too.  Now  I  am 
going  to  drop  speaking  about  him  any  more; 
but  if  ever  I  catch  him  out  with  you,  well, 
It  is  good  day  to  him,  and  I  told  him  so, 
too.  I  don't  care  who  else  I  see  you  with; 
but  If  I  see  him,  well,  that  is  enough,  be- 
cause he  Is  the  dirtiest  dog  that  ever  talked 
about  a  woman,  and  you  will  find  it  out 
Billets  said  he  would  come  to  court  and 
prove  what  he  said,  and  bring  two  more  fel- 
lows from  the  house  of  correction  who  knew 
what  he  used  to  talk  about  Sundays  and 
other  days  when  they  were  all  together. 
Now  you  see  me  as  soon  as  possible  and  we 
will  arrange  for  the  little  ones.    From  Rob." 

With  this  general  survey  of  the  case,  we 
think  we  may  consider  the  several  groups 
of  assignments  of  error.  Groups  1  and  2 
may  be  considered  together.  In  addition  to 
what  has  already  been  stated  the  court  de- 
clined to  allow  the  attorney  for  respondent 
to  show  that  in  the  court  below  the  people 
had  caused  the  attendance  of  certain  wit- 
nesses, but  did  not  swear  them.  This  is  said 
to  he  error.  In  overruling  objections  to  tes- 
timony upon  the  ground  that  it  was  imma- 
terial, the  court  said  he  thought  the  testi- 
mony was  material,  and  upon  another  occa- 
sion that  it  was  very  material,  and  upon 
one  occasion  said  to  counsel,  "do  not  be  so 
quick  about  taking  your  exception."  These 
are  the  remarks  of  the  court  that  are  said 
to  be  prejudicial.  We  have  examined  with 
care  the  rulings  of  the  court  and  approve  of 
them.  While  it  perhaps  might  have  been 
well  to  have  disposed  of  the  objections  with- 
out remaric,  it  Is  clear  that  when  testimony 
was  objected  to  because  counsel  thougnt  it 
Immaterial  the  court  could  not  overrule  the 
objection  without  indicating  that  it  thought 
It  was  material.  We  cannot  see  how  the 
oral  utterance  of  that  thought  could  do  any 
harm.  There  were  other  remarks  of  the 
court  but  we  will  not  refer  to  them  fur- 
ther. 

The  remarks  of  the  prosecuting  attorney 
which  are  claimed  to  be  prejudicial  occur- 
red when  he  was  seeking  to  dlcit  testimony 
which  be  said  he  thought  was  competent 
and  material.  This  testimony  had  been  ob- 
jected to  and  was  excluded.  We  find  no 
error  In  this  resi)ect 

3.  Was  there  error  in  the  argument  of  the 
prosecuting  attorneys  to  the  jury?  These 
arguments  are  set  out  in  great  detail  and 
have  been  examined  with  care.  While  there 
Is  an  occasional  remark  that  might  well 
have  been  omitted,  they  were  fully  justified 
by  the  record. 

4.  Complaint  is  made  of  the  refusal  of  the 
«ourt  to  charge  as  requested.  Part  of  these 
requests  were  proper  and  part  were  not.    So 


far  as  they  were  proper  to  be  given,  they 
were  fully  covered  by  the  general  charge. 

5.  Was  there  error  in  that  part  of  the 
charge  reading  as  follows:  "You  have  heard 
the  defendant's  statement  to  you  upon  the 
stand.  You  should  weigh  his  testimony  as 
you  do  that  of  any  other  witness  in  the  case. 
If  you  t)elieve  the  defendant's  testimony, 
you  may  believe  it  in  preference  to  all  other 
testimony  in  the  case  that  he  had  no  knowl- 
edge of  this  woman's  body,  that  he  never 
had  any  carnal  intercourse  with  her;  but  I 
charge  you  in  that  connection  that  he  is 
the  respondent  in  the  case,  and  he  Is  charg- 
ed with  the  most  serious  offense  known  to 
the  laws  of  this  state,  and  is  under  Induce- 
ment to  tell  that  story  which  will  most  re- 
dound to  bis  credit"  It  is  said:  "This 
charge  in  efTect  places  the  question  of  the 
credibility  of  respondent  upon  one  fact  alone. 
It  says  in  effect  you  can  believe  him  if  you 
believe  he  has  not  been  intimate  with  this 
woman."  We  do  not  think  the  charge  should 
be  construed  as  counsel  construe  it  It  is 
probable  that  the  reason  why  the  court  men- 
tioned one  part  of  respondent's  testimony 
was  it  was  the  only  part  of  his  testimony  in 
conflict  with  several  other  witnesses,  and 
particularly  the  testimony  of  Mrs.  Barrows. 
The  jury  were  told  without  reserve  that 
they  should  weigh  respondent's  testimony, 
and  might  believe  it  if  they  did  believe  it 

6.  Is  there  reversible  error  in  what  oc- 
curred after  the  Jury  had  been  sent  out? 
It  is  said  there  is,  because  the  proceedings 
were  in  the  absence  of  the  respondent  who 
was  confined  without  ball*.  The  jury  retired 
at  2:40  p.  m.  At  6:30  p.  m.  it  was  brought 
in  because  of  word  sent  by  the  foreman  to 
the  Judge,  and  a  colloquy  occurred  between 
the  Judge,  the  foreman  and  the  jurors.  The 
respondent  was  not  present,  but  his  counsel 
was,  and  gave  no  intimation  to  the  court 
until  the  jury  were  sent  back  that  his  client 
was  not  present.  It  would  be  a  travesty  up- 
on justice  if  a  case  must  be  reversed  for 
such  a  reason.  The  case  took  nearly  two 
weeks  to  try;  it  was  hotly  contested.  A 
careful  reading  of  the  entire  record  and 
briefs  satisfies  us  respondent  may  count 
himself  fortunate,  because  he  was  not  con- 
victed of  a  more  serious  oGTense  than  man- 
slaughter. 

Judgment  is  afiSrmed. 


BRITTSON  et  al.  r.  SMITH. 

(Supreme  Court  of  Michigan.    March  31,  1011.) 

1.  Bbokebs  ({  7*)— Employment— CoKiBACTS 
—"Option." 

A  contract  which  gives  to  a  broker  the  ex- 
clusive right  to  procure  a  purchaser  of  real  es- 
tate of  the  owner  foi  a  specified  price  with  the- 
right  to  retain  for  his  services  any  excess  which 
a  purchaser  may  pay,  and  which  provides  that 
the  option  shall  run  to  a  designated  date,  and 
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that  the  owner  wUI  famish  an  abstract  of  ti- 
tle and  warranty  deed  to  the  broker  or  to  any 
one  designated  by  liim,  is  an  a^eement  to  pay 
a  commission  for  selling  land ;  the  word  op- 
tion" relating  to  the  exclusive  right  to  sell 
within  the  limited  time. 

[Bi.  Note. — For  other  cases,  see  Brokers, 
Dec.  Dig.  !  ?.♦ 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5000^«)02;   voL  8,  p.  7739.] 

2.   OONTBACTS    (i    143*)— CONaTBUCTION. 

A  contract  must  be  construed  with  refer- 
ence to  all  of  its  terms. 

[£>].  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  723;   Dec  Dig.  i  143.*] 

8.  EYIDENCKjt  460*)— Pabol  Bvidbncb— Ex- 
PLAININO   WBITTEN  AOBEEMENT. 

Where  a  written  contract  employing  a  bro- 
ker to  procure  a  purchaser  of  land  contains  an 
improbable  description  of  the  land.  Indicating 
a  probable  mistake,  parol  testimony  of  a  cor- 
rect description  is  admissible  to  make  certain 
what  appears  to  be  uncertain. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  2115-2128;    Dec.  Dig.  i  460.*] 

Error  to  Circuit  Court,  Shiawassee  Coun- 
ty;  Selden  8.  Miner,  Judge. 

Action  by  Albert  Brittson  and  another,  co- 
partners, doing  business  under  the  firm  name 
of  Brittson  &  Smith,  against  William  H. 
Smith.  There  was  a  Judgment  for  defend- 
ant, and  plaintUlB  bring  error.  Reversed, 
and  new  trial  granted. 

The  testimony  for  plaintiffs  tended  to 
prove  that  on  or  about  November  15,  1909, 
they  made  an  oral  agreement  with  tiie  de- 
fendant that  if  tbey  would  sell,  or  find  a  buy- 
er for,  defendant's  farm  for  such  sum  that 
the  defendant  would  receive  $6,400  for  the 
farm,  they  were  to  liave  as  their  commission 
for  selling  the  farm  all  of  the  purchase  price 
over  and  above  $6,400;  that  they  found  a 
purchaser  able  and  willing  to  pay  for  the 
farm  $6,400  and  more;  that  defendant  re- 
fused to  complete  the  sale.  The  testimony 
for  the  plaintiffs  further  tended  to  prove 
that  having  arrived  at  an  agreement  with  the 
defendant  with  respect  to  the  sale  of  the 
farm,  it  was  put  in  writing  upon  a  blank 
form  which  one  of  the  plaintiffs  bad,  as 
follows:  "Owosso,  Nov.  16,  1009.  I  hereby 
authorize  Brittson  &  Smith,  of  Mt  Pleasant, 
Mich.,  to  sell  or  find  a  buyer  for  my  farm  of 
80  acres,  situated  in  Slilawassee  Co.,  state  of 
Michigan,  described  as  follows,  N.  W.  %  of 
N.  W.  %  sec.  35  township,  Rusli,  8  N.,  range 
2  B.  The  undersigned  owner  of  said  prop- 
erty agrees  also  to  furnish  a  complete  ab- 
stract of  title  and  warranty  deed  to  us  or  to 
any  one'  designated  by  us.  In  consideration 
of  this  option  Brittson  &  Smith  agree  to  ad- 
vertise and  make  every  consistent  effort  to 
sell  said  farm  witliin  the  time  herein  desig- 
nated. Failure  to  do  so  renders  them  in  no 
way  liable  to  the  undersigned.  It  is  also  fur- 
ther agreed:  1st  This  option  shall  run  to 
March  1st,  1910.  2nd.  The  undersigned  is  to 
have  $6,400.00,  net,  for  said  farm.  3rd.  Britt- 
son &  Smith  are  to  have  as  their  commission 


for  selUog  said  farm  all  of  the  purchase  price 
over  net  price  named  above.  4th.  The  said 
farm  shall  be  sold  on  the  following  terms, 

viz.,  all  cash,  balance  on  time  at per 

cent  interest  5th.  In  case  of  sale  all  mon- 
eys are  to  be  deposited  at  Citizens'  Bank, 
Owosso,  to  the  credit  of  the  undersigned. 
6th.  Brittson  &  Smith  reserve  the  exclusive 
right  to  deal  with  any  and  all  customers  that 
tbey  may  bring  to  said  farm  or  that  may 
come  to  said  farm  through  their  adver- 
tising. 7th.  Brittson  &  Smith  shall  have  the 
exclusive  right  to  sell  said  farm.  Possession 
to  be  given  March  1st,  1910.  W.  H.  Smith. 
Brittson  &  Smith.  February  2l8t,  1910. 
This  contract  continued  to  April  1st,  1910. 
W.  H.  Smith,  Brittson  &  Smith." 

In  their  declaration  in  the  first  count 
plaintiffs  declare  specially  upon  the  written 
agreement,  alleging  that  the  description  of 
the  premises  in  the  agreement  is  inaccurate 
through  the  negligence  and  fault  of  the  de- 
fendant, and  that  the  description  in  the  said 
writing  should  read  "west  half  of  the  north- 
west quarter,"  instead  of  "northwest  half  of 
the  northwest  quarter."  The  damages  al- 
leged are  moneys  expended  in  railroad  fares, 
for  livery,  time  expended,  loss  of  .profits  in 
and  about  the  neglect  of  other  business,  and 
the  difference  between  $6,400  and  $7,400,  for 
which  latter  sum  it  is  alleged  they  had  ar- 
ranged to  sell  the  farm.  In  the  second  count 
of  the  declaration  they  allege  that  they  were 
authorized  by  defendant  to  find  a  buyer  for 
his  farm  who  would  pay  the  sum  of  $6,400 
in  cash,  and  that  it  was  agreed  that  plain- 
tiffs should  have  as  a  commission  for  their 
services  in  and  about  the  sale  the  difference 
between  the  said  sum  of  $6,400  and  the  price 
at  which  tbey  could  sell  the  premises ;  that 
they  procured  a  buyer  at  the  price  of  $7,400, 
and  for  their  damages  they  allege  tliat  they 
lost  the  commission  of  $1,000,  and  they  en- 
tered into  a  contract  with  the  intending  pur- 
chaser for  the  sale  of  the  farm  to  him  at 
$7,200,  which  contract  they  have  been  unable 
to  perform  because  of  the  default  of  defend- 
ant, and  are  liable  to  said  intending  purchas- 
er for  damages  for  a  breach  of  their  con- 
tract with  him.  The  third  count  is  substan- 
tially like  the  second  count  The  declaration 
contains  also  the  common  counts  in  assump- 
sit Upon  the  objection  of  defendant,  the 
trial  court  refused  to  receive  testimony  offer- 
ed to  prove  that  the  description  in  the  writ- 
ing was  a  misdescription  of  the  defendant's 
land,  that  he  had  but  one  farm  in  Slilawas- 
see county,  that  the  agreement  of  the  parties 
related  to  tliat  farm,  and  at  the  conclusion  of 
the  trial  he  instructed  the  jury  in  substance 
that  while  all  the  equities  were  with  the 
plaintiffs,  and  that  if  they  were  entitled  to' 
recover  at  all  they  were  entitled  to  recover 
the  sum  of  $800,  that  plaintiffs  were  not  en- 
titled to  show  in  the  face  of  the  writing  by 
parol  evidence  that  it  was  the  intention  of 
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tbe  parties  that  the  land  for  which  they 
were  to  find  a  buyer,  and  for  which  they  did 
find  a  buyer,  was  In  fact  the  west  half  of  the 
northwest  quarter  of  the  section,  and  direct- 
ed a  verdict  for  the  defendant.  A  judgment 
In  favor  of  the  defendant  was  duly  entered. 

The  court  called  attention  to  and  based 
his  opinion.  In  part,  upon  Comp.  Laws,  IS 
9509  and  9511,  the  first  of  which  sections 
provides  that  no  estate  or  Interest  In  lands 
other  than  leases,  etc..  shall  be  created, 
unless  by  a  deed  or  conveyance  in  writing; 
and  the  second,  that  every  contract  for  the 
sale  of  any  land  shall  be  void,  unless  the  con- 
tract or  some  note  or  memorandum  thereof 
shall  be  In  writing  and  signed  by  the  party 
by  whom  the  sale  is  to  be  made. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAL- 
VAT,  JJ. 

Albert  L.  Chandler  and  George  E.  Pardee, 
for  appellants.    Odell  Chapman,  for  appellee. 

OSTRANDER,  C.  J.  (after  stating  the 
facts  as  above).  It  is  apparent  that  the 
court  construed  the  writing  as  counsel  for 
the  defendant  construed  It,  as  one  for  the 
Bale  of  land,  and  not  as  a  mere  agreement  to 
pay  a  commission  to  an  agent  or  broker  for 
selling  land.  The  agreement  gives  to  plaln- 
tifFs,  for  a  limited  time,  the  exclusive  right  to 
find  a  buyer  for  tbe  farm  who  will  pay  at 
least  $6,400  for  it  to  the  ovimer ;  the  express- 
ed inducement  to  plaintiffs  to  enter  upon  the 
work  of  finding  a  buyer  being  the  right  to  re- 
tain for  their  services  any  sum  greater  than 
$6,400  which  they  can  Induce  the  purchaser 
to  pay.  Upon  the  part  of  the  plalntifls  the 
agreement  would  be  performed  when  they 
produced  a  person  able  and  willing  to  pay 
16,400  or  more  for  the  place.  Upon  the  part 
of  the  owner,  the  defendant,  the  contract 
would  be  performed  if,  when  a  purchaser 
was  produced  by  the  plaintiffs  and  $6,400 
was  paid  or  tendered  him,  he  conveyed  the 
farm  with  good  title.  The  intending  pur- 
chaser conld  not  compel  the  owner  of  the 
farm  to  convey  it  to  him,  or  to  the  plaintiffs. 
Plaintiffs  do  not  occupy  the  position  of  prin- 
cipals to  a  contract  for  the  purchase  and  sale 
of  lands.  They  did  not  agree  with  defendant 
to  buy  his  farm,  and  he  did  not  agree  to  sell 
It  to  them.  Language  used  In  the  opinion  in 
Carr  v.  Leavitt,  54  Mich.  640,  20  N.  W.  576, 
Is  applicable  here:  "This  surely  was  not  a 
contract  for  the  sale  of  any  lands,  or  any 
interest  in  lands,'  within  the  meaning  of  the 
statute  of  frauds.  •  ♦  •  That  statute 
contemplates  a  transaction  between  parties 
contracting  with  each  other  as  principals; 
and  this  was  not  such  a  transaction."  See, 
also.  Waterman,  etc..  Exchange  v.  Stephens, 
71  Mich.  104,  38  N.  W.  685;  Hannan  v. 
PrenOs,  124  Mich.  417,  83  N.  W.  102;  Obe- 
nauer  v.  Solomon,  151  Mich.  570,  115  N.  W. 
686.    Tbe  promise  of  defendant  contained  in 


the  memorandum  of  agreement  that  be  will 
"furnish  a  complete  abstract  of  title  and 
warranty  deed  to  us,  or  to  any  one  designat- 
ed by  us,"  would  be  quite  as  binding  if  made 
orally.  It  is  no  more  than  any  owner  of  land 
who  procures  the  services  of  an  agent  for  its- 
sale  impliedly  promises  to  do,  if  a  suitable 
buyer  is  produced.  The  ultimate  purpose  of 
such  a  transaction  is  the  Kile  and  convey- 
ance of  the  property.  The  contract  must  be 
construed  with  reference  to  all  of  its  terms. 
The  word  "option"  which  is  used  therein  re- 
lates manifestly  to  the  exclusive  right  to  sell 
the  farm  within  a  limited  time.  Tbe  clear 
purpose  of  the  agreement  is  evident  It  is 
not  one  for  the  purchase  and  sale  of  real  es- 
tate, and  we  dismiss  from  consideration  ar- 
guments based  upon  the  idea  that  the  con- 
tract was  one  which  the  statute  makes  inval- 
id, unless  it  is  written. 

The  essence  of  the  agreement,  whether  the- 
parol  or  tbe  written  agreement,  was  the  pro- 
curing a  purchaser  for  defendant's  farm. 
Plaintiffs  offered  to  prove  that  defendant 
had  but  one  farm,  that  it  was  in  Rush  town- 
ship, contained  80  acres,  and  was  properly 
described  as  the  west  half  of  the  northwest 
quarter  of  section  35,  was  shown  to  tben> 
and  to  intending  purchasers  by  defendant,, 
and  was  the  land  they  undertook  to  sell.  So- 
much  of  the '  description  of  the  land  as  Is 
written  "northwest  half  of  northwest  quar- 
ter" Is  an  improbable  description,  indicating 
a  probable  mistake.  It  is  not  a  description 
which  government  surveyors  are  permitted 
to  use,  and  is  one  which  could  not  be  located 
by  the  usual  monuments,  minutes,  and  plats- 
made  by  surveyors.  The  parol  testimony  of- 
fered did  not  tend  to  vary,  contradict,  or 
modify  the  written  agreement,  but  to  make- 
certain  what  appeared  upon  the  face  of  it  to- 
be  uncertain.  What  has  been  said  disposes 
of  all  reasons  and  suggestions  which  are  ad- 
vanced in  support  of  tbe  action  of  the  trial 
court. 

The  judgment  is  reversed,  and  a  new  trlal> 
granted. 


STE3TSKAL  v.  RADFORD  et  aL 
(Supreme  Court  of  Michigan.    March  81,  1911.) 
QtriETiNO  TnxB  (t  34*)— Complaint— Allk- 

OATIONS    AS    TO    CXOUD    ON    TiTLE. 

A  complaint,  in  a  suit  to  quiet  title,  alleg- 
ing that  a  mortgagee  has  threatened  to  fore- 
close big  mortgage,  which  would  necessitate  tbe 
filing  of  a  lis  pendens  against  the  property  of 
the  complainant  and  would  further  complicate 
complainant's  title,  and  that  the  chain  of  ti- 
tle to  complainant's  property  would  be  greatly 
embarrassed,  sufficiently  alleged  a  cloud  upon 
complainant's  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  I  71 ;   Dec.  Dig.  §  34.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;    Morse  Rohnert,  Judge. 
Bill  by  Matblas  Steyskal  against  George 


•For  other  casu  u«  uun*  topio  and  secUon  NUMBER  In  Dec.  Dig.  4b  Am.  Dig.  Key  No.  Sartw  4b  Rep'r  Indexes- 


Digitized  by 


Google 


602 


180  NOBTHWESTERN  BEPORTBB 


(MlclL 


W.  Radford  and  others.  From  an  order 
overruling  the  demurrer  of  defendant  Rad- 
ford, be  appeals.    Order  affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

Samuel  P.  Bradley,  for  appellant.  Wilkin- 
son &  Younglore,  for  appellee. 

BLAIR,  J.  This  Is  an  appeal  from  an  or- 
der overrolins  the  demurrer  of  defendant 
Radford. 

The  bill  alleges  that  on  February  1,  1893, 
John  Hulan,  the  owner  In  fee,  deeded  certain 
premises  to  Lawrence  Schnell,  taking  back 
from  said  Schnell  a  purchase-money  mort- 
gage for  $12,000 ;  that  on  February  6,  1893, 
Schnell  Conveyed  the  premises  to  defendant 
Radford,  subject  to  the  said  purchase-money 
mortgage,  and  on  the  same  day  Radford  con- 
veyed the  premises  to  defendants  Ronald 
and  Massey,  subject  to  that  mortgage,  tak- 
ing from  them  a  second  mortgage  upon  the 
premises;  that  Hulan  foreclosed  his  mort- 
gage by  adyertlsement  and  received  a  sher- 
IQ's  deed  January  10,  1895;  that  all  of  the 
proceedings  for  foreclosure  were  regular, 
the  time  for  redemption  expired,  and  Hulan 
became  the  absolute  owner  of  the  premises; 
that  Hulan  conveyed  the  premises  to  com- 
plainant Steyskal  November  30,  1909. 

The  fifth  and  sixth  paragraphs  of  the  bill 
are  as  follows:  "Fifth.  And  your  orator  fur- 
ther shows  that  said  deeds  and  mortgages 
hereinbefore  set  forth,  viz.,  from  Lawrence 
Schnell  to  George  W.  Radford  and  from  said 
Radford  to  James  Ronald  and  Jennie  H. 
Massey,  and  the  mortgage  from  James  Ro- 
nald and  Jennie  H.  Massey  to  the  said  George 
W.  Radford,  constitute  a  cloud  upon  the 
title  of  your  orator,  and  that  certain  per- 
sons have  refused  to  purchase  said  land  on 
account  of  said  clouds,  and  that  your  orator 
desires  said  clouds  removed  by  an  order  of 
this  court  so  that  he  may  be  In  a  position 
to  sell  said  land  without  the  title  thereof 
being  refused  on  account  of  said  deeds  and 
mortgages  last  above  enumerated.  Sixth. 
And  your  orator  further  shows  that  the  said 
George  W.  Radford  has  threatened  to  take 
proceedings  to  foreclose  his  mortgage,  which 
proceedings  would  necessitate  the  'filing  of 
lis  pendens  against  the  property  of  your 
orator  and  further  complicating  and  cloud- 
ing the  title  thereof,  and  that  the  chain  of 
title  to  your  orator's  property  will  thereby 
hecome  greatly  embarrassed." 

The  prayer  for  relief  contains  the  follow- 
ing: "(2)  That  the  said  George  W.  Radford 
may  be  restrained  by  an  order  of  this  court 
from  taking  proceedings  to  foreclose  his 
said  mortgage  or  to  further  complicate  the 
title  of  your  orator's  property." 

Defendant  Radford  demurred  for  the  fol- 
lowing reasons:  "(1)  Because  no  facts  are 
stated  in  said  bill  entitling  said  complainant 
to  any  relief  whatever  against  the  defend- 


ants. (2)  Because  it  la  alleged  la  and  by 
said  bin  of  complaint  that  all  of  the  con- 
veyances, deeds,  and  mortgages  complained 
of  therein  were  inferior  and  Junior  incum- 
brances and  expressly  subject  to  the  superi- 
or title,  of  the  complainant  and  in  no  wise 
affect  said  complainant's  title.  (3)  Because 
it  is  not  shown  in  and  by  said  bill  that  any 
of  the  said  mortgages  referred  to  therein 
have  been  discharged  or  the  indebtedness 
thereby  secured  paid.  (4)  Because  it  is 
shown  in  and  by  said  bill  of  complaint  that 
neither  of  the  said  conveyances,  deeds,  or 
mortgages  constitutes  a  cloud  upon  complain- 
ant's title." 

The  bill  of  complaint  is  carelessly  drawn ; 
bat,  in  view  of  the  averments  of  paragraph 
6,  we  are  Inclined  to  bold,  although  with 
some  misgivings,  that  it  brings  the  case  with- 
in the  principle  of  Flint  Land  Co.  v.  Focht- 
man,  140  Mich.  341,  103  N.  W.  813. 

Xhe  order  is  affirmed,  with  leave  to  answer 
In  accordance  with  the  rules  and  practice 
of  the  court. 


PETERS  V.  MICHIGAN  CENT.  E.  CO. 

(Supreme  Court  of  Michigan.    March  31,  1911.) 

Masteb  and  Servant  (|  190*)—  Injuries  to 
Sebvant— Fellow  Sjbbv ants— Who  Are. 
A  foreman  in  charge  of  a  gang  of  laborers, 
having  authority  to  hire  and  duchaige,  was  by 
the  direction  of  his  superior  engaged  in  remov- 
ing a  wreck  by  means  of  a  flat  car  and  der- 
rick. Held,  that  the  foreman  was  a  fellow 
servant  with  the  laborers  under  him  with  re- 
spect to  orders  iriven  them  as  to  the  manage- 
ment of  the  derrick,  and  that  a  servant  could 
not  recover  from  the  master  for  injuries  receiv- 
ed in  complying  with  such  orders. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {}  449-474;    Dec  Dig.  | 

Error  to  Circuit  Court,  Bay  County;  Ches- 
ter L.  Collins,  Judge. 

Action  by  Porter  F.  Peters  against  the 
Michigan  Central  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOEIER,  MOORE,  and  McALVAT, 
JJ. 

Cooley  &  Hewitt  (Humphrey,  Grant  &  Ba- 
ker, of  counsel);  for  appellant  De  Vere  Hall, 
for  appellee. 

OSTRANDER,  C.  J.  The  plaintiff,  being 
then  21  years  old  and  employed  by  defend- 
ant, was  injured  July  24,  1906.  He  was  one 
of  a  number  of  men  employed  as  laborer  in 
constructing  a  branch  line  of  road.  The 
foreman  of  these  men,  acting  by  direction  of 
his  superior,  took  them,  or  some  of  them, 
including  the  plaintiff,  to  a  place  where 
certain  cars  of  defendant  had  been  derailed 
and  wrecked  on  the  main  line  of  defendant's 
road,  to  act  as  a  wrecking  crew.    A  flat  car. 
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which  carried  a  derrick  operated  by  band, 
was  a  part  of  the  wrecking  outfit  Sent 
upon  this  car  to  assist  in  operating  the  der- 
rick, plaintiff  claims  he  received  an  order 
from  the  foreman  to  take  hold  of  the  spokes 
of  the  larger  of  the  two  wheels — the  wheels 
having  intermeshing  cogs  on  the  outer  side 
of  their  circumferences — in  obeying  which 
order,  the  spokes  being  greasy,  plaintiff's 
right  hand  slipped  and  was  caught  In  the 
cogs.  The  foreman  had  authority  to  hire 
men  and  to  discharge  them.  The  trial  court 
was  of  opinion,  and  ruled,  that  the  foreman 
was  a  vice  principal  of  defendant,  and  the 
Issue  submitted  to  the  Jury  and  the  rules 
Siven  for  their  instruction  and  guidance  ap- 
pear, sufficiently  for  the  purposes  of  this 
opinion,  in  that  portion  of  the  charge  which 
is  here  set  out: 

"The  speciflc  claim  of  plaintiff  is  that  a 
few  days  before  his  Injury  he  was  employed 
by  defendant,  through  one  Edward  Bovine, 
its  foreman,  as  a  member  of  an  extra  crew 
of  men  to  be  engaged  in  extending  and  con- 
structing a  line  of  track  from  said  Lewlston 
branch,  northerly,  and  that  while  so  em- 
ployed, and  that  on  July  24,  1906,  the  day 
of  his  injury,  he  and  others  of  such  crew 
were  withdrawn  by  said  Bovine  from  such 
work  and  taken  to  the  main  line  of  said 
Lewlston  branch,  and  directed  by  him  to  as- 
sist in  removing  such  wreck ;  that  such  der- 
rick or  crane  was  an  appliance  with  which 
plaintiff  was  nnfamlliar,  designed  for  lifting 
heavy  loads  through  the  use  of  a  band  crank 
attached  to  a  cogwheel  operating  a  larger 
of  such  wheels;  that  plaintiff  was  set  to 
work  by  said  Bovine  to  assist  In  operating 
such  wheels  through  the  use  of  said  crank; 
that  Jnst  about  dark  of  said  day  he  was  di- 
rected and  ordered  by  said  Bovine  to  remove 
such  crank  and  take  ahold  of  the  spokes  of 
cald  larger  wheel  and  operate  the  same 
through  the  same  by  the  use  of  bis  hands 
aivUed  to  said  spoke;  that  unknown  to 
plaintiff  said  spoke  was  covered  with  a 
black-colored  grease  or  oil,  disguised  by 
color  and  a  covering  of  dirt;  and  that  as 
be  took  ahold  of  such  spoke  to  operate  such 
larger  wheel,  while  in  the  exercise  of  due 
care,  his  right  hand  suddenly  and  unex- 
pectedly slipped  from  such  wheel  and  passed 
between  the  cogs  of  said  two  wheels,  injur- 
ing him  as  hereinafter  stated.  •  ♦  ♦  I 
charge  you  as  a  matter  of  law  that  If  said 
Bovine  did  direct  and  order  plaintiff  to  take 
ahold  of  the  spokes  of  such  larger  wheel, 
and  operate  the  same  through  the  use  of 
his  liands  applied  thereto,  and  that  such 
manner  of  operation  was  one  not  designed 
to  be  adopted  and  carried  on,  and  that  plain- 
tiff was  ignorant  of  the  manner  of  use  of 
such  derrick  or  crane,  and  that  said  Bovine 
knew  or  should  have  known  of  the  presence 
of  such  grease  or  oil  upon  said  Evokes,  if  the 
same  was  there,  hidden  by  dirt,  and  relying 
upon  such  direction  and  order  and  not  know- 
ing that  Mid  spokes  were  covered  with  such 


grease  or  oil,  and  the  same  were  so  covered, 
hidden  by  dirt,  so  that  be  did  not  and  should 
not  have  noticed  such  fact,  and  that  he  was 
ignorant  of  the  danger  of  taking  ahold  of 
the  same  and  attempting  to  operate  such 
wheel,  if  there  was  danger  connected  there- 
with, and  that  such  direction  and  order  was 
a  negligent  act  on  the  part  of  said  Bovine, 
and  while  operating  the  same  in  the  exercise 
of  due  care  on  the  part  of  plaintiff,  his  hand 
suddenly  and  unexpectedly  did  slip  therefrom 
because  of  the  presence  of  such  grease  or  oil, 
and  without  fault  did  pass  between  the  cogs 
of  such  two  wheels,  injuring  him  as  claimed, 
then  he  is  entitled  to  recover  such  damages 
as  he  is  shown  to  have  sustained  by  such  in- 
Jury. 

"You  may  as  well  understand,  gentlemen, 
at  this  time  as  well  as  at  another  time,  that 
it  Mr.  Bovine  did  not  direct  plaintiff  to  take 
hold  of  the  spokes,  as  claimed  by  plaintiff, 
then  the  plaintiff  cannot  recover,  and  a  con- 
clusion on  your  part  to  that  effect  would  end 
the  case.  I  charge  you  as  a  matter  of  law 
that  if  said  Bovine  did  direct  and  order 
plaintiff  to  take  ahold  of  the  spokes  of  such 
larger  wheel  and  operate  the  same  through 
the  use  of  his  hands  applied  thereto,  and 
that  such  manner  of  operation  was  one  not 
designed  to  be  adopted  and  carried  on,  and 
that  the  plaintiff  was  Ignorant  of  the  man- 
ner of  use  of  such  derrick  or  crane,  and  that 
said  Bovine  knew  or  should  have  known  of 
the  presence  of  such  grease  or  oil  upon  said 
spokes,  if  the  same  was  there  hidden  by  dirt, 
and  relying  upon  such  direction  and  order, 
and  not  knowing  that  said  spokes  were  so 
covered  by  such  grease  or  oil,  and  the  same 
were  so  covered,  hidden  by  such  dirt,  so 
that  plaintiff  did  not  and  should  not  have 
noticed  such  fact,  and  that  he  was  Ignorant 
of  the  danger  of  taking  ahold  of  the  same 
and  attempting  to  operate  such  wheel,  and 
if  there  was  danger  connected  therewith, 
and  that  said  Bovine  failed  to  advise  and 
warn  plaintiff  of  the  presence  of  such  grrease 
and  oil  and  of  the  danger  connected  there- 
with. If  there  was  such  danger,  and  that 
such  direction  and' order  of  said  Bovine  and 
such  failure  on  his  part  to  so  advise  and 
warn  plaintiff  were  negligent  acts  on  the 
part  of  said  Bovine,  and,  while  operating 
such  wheel  in  the  exercise  of  due  care  on 
the  part  of  plaintiff,  his  hand  suddenly  and 
unexpectedly  did  slip  therefrom  because  of 
the  presence  of  such  grease  or  oil,  and  with- 
out fault  did  pass  between  the  cogs  of  such 
two  wheels  injuring  him,  as  claimed,  then 
plaintiff  is  entitled  to  recover  such  damages 
as  he  is  shown  to  have  sustained  by  such 
injury.  If  said  Bovine  did  give  plaintiff 
direction  and  order  to  take  ahold  of  such 
wheel,  then  I  charge  you  that  the  plaintiff 
would  have  the  right  to  presume  that  there 
was  no  hidden  or  unknown  danger  connected 
therewith  that  the  plaintiff  either  did  not 
know  or  in  the  exercise  of  reasonable  obser- 
vation upon  bis  part  should  not  have  known 
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at  the  time  that  he  took  ahold  of  the  same. 
Plaintiff  would  not  assume  any  risk  arising 
from  taking  ahold  of  said  wheel  that  was 
not  known  to  him  or  that  In  the  exercise  of 
reasonable  observation  upon  bis  part  he 
should  not  have  known  at  the  time.  That 
I  think  may  be  broadened.  If  the  plaintiff, 
by  the  exercise  of  the  ordinary  care  of  a 
reasonable  and  prudent  person,  could  at  the 
time  and  place  In  question  have  discovered, 
after  he  says  the  order  was  given  to  him, 
and  before  he  took  hold  of  the  spoke,  that 
it  was  covered  with  grease  or  oil  as  claimed 
by  him,  and  notwithstanding  this  he  took 
hold  of  said  spoke,  he  was  guilty  of  contribu- 
tory negligence,  and  he  cannot  recover." 

In  this  court,  the  single  question  debated 
by  counsel  Is  whether  Bovine,  the  foreman, 
was,  or  was  not,  a  fellow  servant  of  the 
plaintiff. 

It  is  proper  to  state  that  no  testimony  was 
introduced  tending  to  prove  either  the  in- 
competency of  the  foreman,  that  the  derrick 
was  not  a  suitable  apparatus  and  In  good 
order,  that  the  foreman  knew  the  spokes  of 
the  larger  wheel  were  greasy  or  slippery, 
that  the  derrick  was  other  than  a  simple 
machine,  all  of  its  parts  being  visible,  or 
that  any  particular  or  peculiar  hazard  at- 
tended its  operation  by  the  men  at  the 
cranks.  On  the  contrary,  the  only  reason- 
able Inferences  to  be  drawn  from  all  of  the 
testimony  are  that  the  foreman  was  compe- 
tent, the  derrick  in  proper  order  and  a  suit- 
able apparatus  for  the  work  to  be  done,  the 
oil,  or  grease,  if  tiiere  was  any  on  the  spokes 
of  the  larger  wheel,  came  from  the  usual 
process  of  oiling  the  hearings,  and  the  duty 
assigned  to  plaintiff  was  the  simple  one  of 
assisting  a  man  to  turn  a  crank  which  re- 
volved a  wheel,  which,  in  turn,  by  the  In- 
termeshing  of  cogs,  revolved  a  wheel,  which 
revolved  a  drum  upon  which  the  rope  or 
cable  which  passed  up  and  along  the  arm 
of  the>  derrick  was  wound.  Four  men,  two 
at  each  crank,  and  on  opposite  sides  of  the 
derrick,  handled  the  cranks.  Whether  the 
foreman  directed  plaintiff  and  the  others 
helping  him  to  take  off  the  cranks  and  take 
hold  of  the  spokes  is  disputed,  and  it  seems 
to  be  undisputed  that  it  was  Impracticable 
to  aiH)ly  energy  to  the  spokes  of  the  wheel 
for  the  purpose  of  either  raising  or  lowering 
weight  Assuming  the  order  to  have  been 
given  and  obeyed,  it  does  not  appear  that 
obedience  was  attended  with  any  hazard  not 
I)erfect1y  obvious,  unless  it  arose  from  a 
greasy  or  slippery  condition  of  the  spokes  of 
the  wheel. 

The  learned  trial  Judge  was  of  opinion  that 
a  distinction  existed  between  the  case  pre- 
sented and  that  of  the  section  foreman  in 
charge  of  a  crew,  engaged  with  them  in  a 
common  employment,  because  the  duties  of 
Bovine,  the  foreman,  in  the  particular  in- 
stance, could  not  be  defined  or  stated  in 


advance;  the  method  of  accomplishing  the 
desired  result  being  left  to  some  extent  to 
his  Initiative  and  control  with  respect  to 
which  he  had  no  superior  or  master.  "It 
appears  to  me,"  be  said,  '^at  in  the  char- 
acter of  the  work  done,  and  the  character  of 
the  management  of  the  work,  Mr.  Bovine 
occupied  a  distinguished  position,  which  it 
appears  to  me  makes  blm  a  vice  principal 
for  the  defendant  for  that  business."  Wo 
do  not  concur  in  this  opinion.  To  use  lan- 
guage employed  by  Mr.  Justice  Montgomery 
In  Schroeder  v.  Railroad  Company,  103  Mich. 
213,  223,  61  N.  W.  663,  666  (29  U  R.  A.  321, 
50  Am.  St  Rep.  354):  "There  was  no  de- 
fect In  machinery.  There  was  no  negligence- 
in  the  employment  of  servants.  The  injury 
did  not  result  from  the  failure  to  property 
Instruct  an  inexperienced  servant,  nor  did 
the  injury  result  from  a  want  of  general 
rules  for  the  management  and  conduct  of 
the  business."  Nor  did  the  foreman  havo 
complete  control  of  the  business  of  the  mas- 
ter or  of  a  disconnected  branch  thereof. 
In  a  sense,  every  section  boss  having  orders 
to  go  to  a  particular  point  and  repair  track 
or  roadbed,  to  dean  up  the  right  of  way  and 
to  remove  obstructions  therefrom,  Is  given 
charge  of  the  particular  work,  and  perform- 
ance Is  necessarily  left  to  some  extent  to  his 
Judgment  and  discretion.  But  he  does  not 
therefore  become  the  alter  ego  of  the  com- 
mon employer.  Corey  v.  Joliet  Bridge  & 
Iron  Co.,  161  Mich.  658,  115  N,  W.  787,  and 
cases  cited  in  the  opinion. 

The  Judgment  is  reversed,  and  a  nerw  trial 
will  be  granted. 


DANULA  V.  QUINOY  MINING  CO. 
(Supreme  Court  of  Michigan.    March  31,  1911.> 

Masteb  and  Servant  (i  278*)— Pi.acxs  for 

WOBK— Mines— TutBBRiNO. 

In  an  action  by  plaintiff  employed  in  de- 
fendant's mine  for  injuries  Tecelr»d,  held,  that 
defendant  was  negligent  in  failing  to  provide  a 
safe  place  to  work. 

[Ed.  Note. — For  other  case*,  see  Master  and 
Servant,  Cent  Dig.  U  054-072;  Dec  Dig.  { 
278.*] 

Error  to  Circuit  Court,  Houghton  County; 
Albiert  T.  Streeter,  Judge. 

Ai(tIon  by  Henry  Dannla  against  the  Quln- 
cy  Mktlng  Company.  Judgment  for  plaintiff, 
and  d^endant  brings  error.    Affirmed. 

Arguk  before  MOORE,  McALVAY, 
BROOKES  BLAIR,  and  STONE,  JJ. 

HanchettS^  &  lAwton,  for  appellant 
O'Brien  &  iXciendre,  for  appellee. 

MOORE,  J.  The  plaintiff,  a  tlmberman,  re- 
covered a  Judginent  for  damages  for  Injuries 
to  his  right  arm  yaused  by  the  falling  of  rock 
while  cutting  a\  bitch  In  which  a  timber 
called  a  "stull"  Vns  to  be  placed.  The  ac- 
cident happened  tn  a  stope  which  led  oat 
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of  the  tbirty-nlntb  level  at  the  foot  of  shaft 
No.  7  in  the  mine  of  defendant  The  level 
had  been  opened  some  distance  past  the  stope 
and  had  In  It  two  rails  upon  which  the  cars 
ran  which  were  used  for  carrying  out  the 
ore  and  waste.  The  blueprint  will  aid  In 
understanding  the  situation.  The  dotted  lines 
represent  where  the  stuU  was  to  be  placed. 
The  plaintiff  was  cutting  the  bitch  In  the 
foot  wall  Into  which  the  lower  end  of  the 
timber  was  to  be  placed.  The  case  was 
tried  before  a  jury.  From  a  verdict  in  favor 
of  the  plaintiff,  the  defendant  has  brought 
the  case  here,  claiming  a  verdict  should  hare 
been  directed  in  its  favor. 

The  trial  judge  submitted  the  case  only 
upon  one  theory,  which  la  stated  in  his 
charge  as  follows: 

"Now,  as  I  have  stated,  the  duty  of  the 
employer,  or  the  master,  as  It  is  called  in 
the  books,  the  duty  of  the  employer  Is  to 
,  furnish  a  safe  place  for  his  employes  to 
work.  No  employer  tb  the  insurer  of  ab- 
solute safety  of  the  employes.  The  place  Is 
to  be  considered  with  reference  to  the  nature 
of  the  employment  Mining  is  usually  rec- 
ognized as  a  dangerous  business,  and  the 
thing  to  be  considered  ia  whether  a  reason- 
ably safe  place  in  the  mine  has  been  fur- 
nished, and  not  whether  It  would  be  a  safe 
place  In  a  building,  because  the  nature  of  the 
employment  determines  the  fact  of  whether 
a  place  is  reasonal>ly  safe  or  otherwise.  Men 
engage  In  all  sorts  of  occupations.  Some  of 
them  are  very  safe,  so  far  as  risk  of  injury 
or  loss  of  life  is  concerned,  and  some  are  ex- 
tremely dangerous.  If  a  man  works  in  a 
nitroglycerine  plant,  all  that  he  can  require 
Is  that  the  nitroglycerine  plant  be  conducted 
in  the  usual,  proper  way  In  which  such  a 
plant  is  conducted.  If  he  works  in  a  pow- 
der mill,  the  same  rule  applies  there,  with 
i^egard  to  the  nature  of  the  occupation  and 
the  dangers  which  are  Incident  to  that  em- 
ployment 

"Now.  the  defendant  company  In  this  case 
must  act  through  Its  agents.  The  duty  of 
providing  a  safe  place  is  one  that  rests  upon 
the  company,  but  the  place  must  be  made 
safe  by  certain  of  its  employes,  and  it  makes 
no  difterence-  by  what  title  you  call  the  em- 
ployes at  all,  if  that  particular  duty  rests 
upon  them.  The  claim  of  the  plaintiff  in 
this  case,  and  one  which  he  must  establish 
by  a  fair  preponderance  of  the  testimony. 
Is  that  the  duty  of  making  this  particular 
place,  where  the  accident  occurred,  safe,  rest- 
ed upon  the  timber  boss.  Now,  It  appears 
here  that  the  timber  gang  consisted  of  six 
men  besides  the  one  who  is  called  the  boss, 
seven  in  all.  The  nature  of  their  employ- 
ment is  in  itself  to  Increase  the  safety  of 
the  mine.  That  is  their  business,  and,  when 
they  get  through,  the  place  ought  to  be  much 
safer  than  it  was  when  they  began  their 
work,  so  far  as  the  other  men  employed  In 
the  mine  are  concerned. 

"The  first  question  for  you  to  determine  in 


this  case  will  be  whether  the  duty  of  in- 
specting the  wall,  taking  down  the  rock,  rest- 
ed upon  the  foreman  of  the  isang  alone,  or 
whether  it  was  a  duty  which  belonged  tc 
the  members  of  that  timber  gang.  Now,  if 
the  plaintiff  has  established  by  a  fair  pre- 
ponderance of  the  testimony  that  the  duty 
imposed  by  the  mine,  by  the  company,  was 
upon  the  timber  boss  alone,  you  wlU  have 
certain  questions  to  consider  that  you  will 
not  have  to  consider  If  the  duty  imposed  by 
the  mine  was  on  the  timber  gang,  and  not 
upon  the  boss.  There  can  be  no  question 
that  the  duty  rested  somewhere,  either  upon 
the  gang  or  upon  the  boss,  at  the  time  that 
they  l>egan  to  work  at  that  place.  If  the 
plaintiff  has  failed  to  convince  you  by  a  fair 
preponderance  of  the  testimony  that  tlJe  min- 
ing company  bad  imposed  this  duty  upon  the 
timber  boss  alone,  you  will  consider  no  other 
phase  of  the  case,  but  bring  in  a  verdict  in 
favor  of  the  defendant  company.  Now,  what 
the  men  tbemselves  did  as  members  of  the 
timber  gang  would  not  determine  this  ques- 
tion, because  the  men  themselves  might  be 
perfectly  satisfied  to  rest  upon  the  Judgment 
and  added  experience  of  the  timber  boss  and 
so  act.  But  the  mining  company  itself  had 
not  imposed  that  duty  upon  the  timber  boss 
alone,  but  bad  left  it  generally  to  the  timber 
^angj  the  custom  of  the  gang  itself  would 
have  no  Influence  in  the  matter,  because  that 
is  a  matter  that  they  might  arrange  among 
themselves,  to  suit  themselves.  If  you  shall 
hare  found  though,  as  I  said,  the  duty  rested 
upon  the  timber  boss  alone,  then  you  will 
consider  whether  he  performed  that  duty. 
The  testimony  in  this  case  on  that  point  is 
conflicting.  If.  when  they  went  Into  that 
place  where  the  accident  occurred,  no  ex-, 
aminatlon  was  made  by  the  boss,  and  noth- 
ing was  done,  you  would  be  Justified  in  find- 
ing that  that  was  an  act  of  negligence  for 
which  the  defendant  company  is  liable,  pro- 
viding, of  course,  as  I  said,  that  you  have 
determined  that  it  was  the  duty  of  the  boss 
alone  to  make  that  examination.  But  If 
you  determine  ftom  the  evidence  that  there 
was  an  e.xanilnation  made,  and  that  rock  was 
pinched  down,  the  defendant  company  would 
not  be  liable,  because  if  the  one  on  whom 
this  duty  rested  was  a  competent  man,  and 
in  his  Judgment  he  had  performed  the  duty, 
the  company  would  not  be  liable  for  an  er- 
ror in  his  judgment  which  caused  the  injury. 
"There  is  another  phase  of  the  case  which 
you  ought  to  consider.  The  plaintiff  in  this 
case  was  a  man  who  had  had  the  experience 
which  has  been  shown  to  you.  In  work  un- 
derground in  different  capacities,  in  two 
mines.  If  you  find  from  the  testimony  that 
he  had  heard  somebody  say  that  there  is 
loose  rock  here,  or  this  is  dangerous  ground, 
or  something  of  that  kind  that  called  bis  at- 
tention to  the  matter,  it  will  be  for  you  to 
determine  whether  a  reasonably  prudent 
man,  with  experience  which  he  has  had  un- 
der ground,  would  make  an  observation  for 
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himself  before  he  went  to  work;  and  If  joxx 
sboald  be  of  opinion  that  a  reasonably  pru- 
dent man  would  look  for  himself  to  ascer- 
tain whether  this  warning  was  one  called 
for  or  not,  and  you  find  from  the  testimony 
that  he  did  not  so  look,  he  is  not  entitled 
to  recover  In  this  action." 

It  is  the  claim  of  defendant  that  under  *he 
facts  disclosed  by  the  record  the  doctrine  of 
safe  place  does  not  apply,  that  the  timber 
boss  was  a  fellow  servant,  and  the  plaintiff 
assumed  the  risk.  These  propositions  may 
be  considered  together. 

PlaintUTs  version  of  the  accident  Is  as 
follows:  After  stating  tbat  he  told  the  tim- 
ber boss  when  be  was  hired  that  he  bad 
been  a-  trammer,  and  not  a  timberman,  he 
proceeded  as  follows:  "Paul  Kemppainen 
worked  with  his  gang  In  No.  7  shaft.  The 
timber  boss  I  spoke  to  in  regard  to  not  hav- 
ing done  any  timbering  before  was  Paul 
Kemppainen.  I  worked  under  Paul  Kemp- 
painen right  along,  was  working  for  him  on 
the  day  of  my  Injuries.  I  was  holding  a 
moll,  worked  generally  there  from  August  to 
April  putting  up  timber.  Paul  said  these 
timbers  were  to  be  put  up  for  the  purpose  of 
preventing  the  rock  and  stone  rolling  down 
to  the  track.  I  was  moiling  the  hitch  in  the 
rock  and  putting  up  the  timber  and  sawing 
them.  We  ourselves  used  to  take  the  -tim- 
bers out  from  the  shaft  to  wherever  we 
wanted  to  put  them.  The  boss  used  to  order 
us  what  to  do,  I  mean  the  one  that  was  boss 
over  us,  Paul  Kemppainen.  In  our  gang 
were  six  men  working,  and  the  boss,  seven. 
Paul  used  to  examine  the  place  where  we 
worked  to  see  whether  It  was  safe.  I  never 
did  it  because  the  boss  was  an  old  man  and  we 
would  depend  upon  him.  It  was  after  8 
o'clock,  going  on  9  o'clock  In  the  morning, 
when  this  injury  happened,  when  I  injured 
m^  hand.  Seven  o'clock  they  began  to  lower 
the  men  down  in  the  mine.  After  we  were 
lowered  down  in  the  mine,  we  started  to 
work  there  in  the  drift,  300  foot  level,  south 
side  of  the  shaft.  I  don't  Imow  positively 
how  far  from  the  shaft,  but  I  think  that  it 
was  somewhere  around  a  thousand  feet  It 
may  be  a  little  less  or  a  little  more.  I  can't 
describe  It  for  the  reason  that  was  the  first 
time  I  went  in  there;  but  it  was  quite  a 
large  opening,  and  there  was  a  car  track 
there.  Q.  How  was  the  drift  as  to  being 
finished?  Mr.  Lawton:  I  object  to  the  ques- 
tion. He  doesn't  know  whether  It  was  fin- 
ished or  going,  or  how.  A.  That  I  don't 
know,  but  there  were  some  miners  there. 
This  was  a  drift  The  boss  took  us  over  to 
work  at  that  place.  We  were  told  to  moll 
the  bitch,  cutting  the  hitch,  for  putting  up 
the  timber.  A  'moll'  is  a  piece  of  steel.  One 
end  is  sharp,  and  which  Is  held  against  the 
rock  for  the  purpose  to  cut  a  hole  in  the 
rock  to  put  the  end  of  the  stnll  timber  for 
putting  it  up,  and  we  call  such  a  hole  that 
we  cut  with  a  moll  a  'hitch.'  Before  I  went  to 
work  there,  before  I  went  to  work  to  hold  the 


moU,  I  beard  some  talk  between  Mr.  Kemt^ 
palnen  and  some  of  the  other  men  in  the 
gang.  One  man  told  the  boss:  'Let  us  sound 
this  rock  or  pinch  it  down,  or  else  let's  put 
up  the  timber  so  as  to  make  a  safe  place  to 
work.'  The  boss  says,  'No.'  He  says:  'Start 
to  work.  The  place  is  all  right  There  is 
no  danger  at  all.'  After  he  had  said  that, 
I  start  to  moil  the  hitch.  I  relied  upon  the 
boss  when  I  started  to  moll  that  bitch.  1 
went  to  work  cutting  the  hitch  with  tbe 
moll,  and  the  rock  fell  down  and  I  broke  my 
arm,  the  right  arm.  •  •  •  Q.  Now,  be- 
fore that  rock  fell  down,  did  you  know  that 
the  banging  wall  was  in  a  dangerous  condi- 
tion? Mr.  Lawton:  I  object  to  that  ques- 
tion as  calling  for  a  conclusion.  The  Court: 
Take  an  answer.  Mr.  Lawton:  Exception. 
A.  No.  Q.  Now,  Henry,  were  you  able  at 
that  time  to  judge  whether  the  banging  wall 
was  safe  «r  not?  Mr.  Lawton:  I  object  to 
tbat  as  calling  for  a  ^conclusion  of  the  wit- 
ness. He  has  stated  his  experience  and  stat- 
ed what  he  did.  The  Court:  Take  an  an- 
swer. Mr.  Lawton:  Exception.  A.  No,  I 
didn't  examine  the  hanging  wall  at  alL  The 
boss  says  the  place  is  safe,  start  to  work, 
and  I  depend  upon  him." 

The  balance  of  the  testimony  we  quote 
may  be  stated  to  be  the  most  favorable  for 
the  plaintiff  of  any  given:  "The  stalls  will 
be  put  up  here,  the  boss  said  that  I  don't 
remember  positively  if  the  boss  looked  at 
the  hanging  wall,  but  he  always  examined. 
Some  one  said  something  about  the  hanging 
wall,  what  condition  It  was  in,  but  I  don't 
remember  who  it  was,  about  the  loose  rock, 
as  there  appeared  to  be  some  loose  rock.  Of 
course  some  of  It  was  taken  down.  The  man 
asked  if  this  place  was  all  right  to  work  and 
he  answered  it  was ;  the  boss  said  so.  As  we 
were  down  there  pinching  down  some  rock, 
and  it  appeared  to  be  all  right  then,  and  we 
worked  a  tittle  while,  and  another  crash  we 
heard,  and  we  all  went  away  from  there. 
Then,  just  as  we  run  away  from  there,  some 
small  rock  and  the  dnst  came  down,  and  it 
appeared  a  loose  rock  then,  and  we  were 
trying  to  pinch  that  down,  but  we  couldn't 
get  It  down,  so  some  one  says  tbat  we  either 
have  to  pinch  that  down  or  put  up  a  prop  to 
keep  it  up.  When  that  was  said,  the  boss 
says  that  is  all  right  and  we  were  compelled 
to  go  to  work.  He  told  us  to  go  to  work.  Q. 
And,  when  you  were  working  there,  the  boss 
would  be  the  one  who  would  judge  of  the 
safety  of  the  hanging  wall,  would  he?  A. 
Yes.  Q.  And,  If  be  told  you  men  it  was  safe 
and  to  go  to  work,  you  were  supposed  to  go 
to  work  were  you?  Mr.  Lawton:  I  object 
to  that  as  calling  for  a  conclusion  of  the 
witness  as  to  what  he  had  to  do  in  that  regard. 
The  Court:  I  think  the  question  is  immate- 
rial. A  man  is  supposed  to  work  when  the 
boss  tells  him.  The  witness  can  answer  it 
A.  Yes,  after  the  boss  told  us  to  go  to  work, 
I  started  moiling  a  hitch.  »  ♦  » »  Redi- 
rect examination  by   Mr.  O^Brien:    "Thtit 
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piece  of  rock  fhat  fell  coaldnt  hare  been 
taken  down  without  the  boas  wonid  order  It 
done ;  the  boss  didn't  let  us  men  pinch  that 
piece  of  rock  down;  be  told  us  It  was  safe. 
We  men  then  went  to  work  relying  upon  his 
atiperior  knowledge  and  experience.  Q.  And 
'^hat  was  the  custom  in  that  mine  there,  was 
It?  Mr.  Lawton:  I  object  to  what  custom 
-was.  Mr.  O'Brien:  I  think  that's  admis- 
sible to  show  the  custom  of  the  work.  The 
Court:  T&ke  the  answer.  A.  Yes;  that  is, 
It  was  the  custom  for  us  to  rely  upon  the 
bosii'  directions  in  regard  to  unsafe  hiang- 
Ing  and  in  regard  to  pinching  down  the  loose 
rock  before  we  went  to  work."  Kecross-ex- 
nmination  by  Mr.  Lawton:  "I  don't  know  if 
the  boss  sometimes  makes  mistakes.  He 
uses  his  best  judgment,  and  everybody  that 
works  in  a  mine  uses  his  best  judgment" 

On  the  cross-examination  of  one  of  the 
mining  captains,  he  testified,  in  part:  "Paul 
Kemppainen  was  the  timber  boss  in  No.  7 
shaft  In  that  gang  there  were  six  men  and 
him.  Those  men  were  expected  to  obey  him 
to  a  certain  extent  They  were  put  in  bis 
charge  in  doing  the  work,  so  that  they  were 
expected  to  obey  him  while  on  the  job.  To 
a  certain  extent,  of  course,  the  duty  in  the 
first  place  to  look  over  the  place  to  see 
whether  there  was  any  loose  piece  was  in  the 
party  and  to  the  men.  It  was  his  dnty  as 
boss  to  first  look  It  over  and  then  order  the 
men  to  take  It  down  If  he  was  In  there. 
They  use  their  own  judgment.  If  they 
didn't  think  it  was  safe,  they  didn't  need 
to  go.  The  timber  boss  generally  goes  be- 
cause he  can  talk  English.  We  don't  put 
a  man  as  timber  boss  unless  he  has  experi- 
ence. He  got  to  do  decent  work,  and  the 
timbering  up  of  a  shaft  is  work  that  can't 
be  done  unless  a  man  has  experience.  Mr. 
Kemppainen  had  considerable  experience.  He 
worked  there  two  or  three  years.  He  bad 
more  experience  than  some  men  under  hlro. 
I  suppose  he  did  have  a  good  deal  more  ex- 
perience than  Mr.  Danula,  the  plaintiff,  as 
far  as  timbering  goes." 

The  timber  boss  was  sworn  as  a  witness 
for  defendant  and  testified  In  part  as  fol- 
lows: "The  duties  of  a  timber  boss  is  to  take 
bis  gang  and  order  them  to  do  the  work 
that's  laid  oat  to  them ;  see  that  they  do  the 
work  and  keep  at  it;  measure  timber  and 
have  it  cut  to  the  right  length  that  he  wants 
to  put  in.  He  is  with  the  men  all  the  time 
and  takes  a  hand  in  when  bis  help  is  need- 
ed." Cross-examination  by  Mr.  O'Brien: 
"The  timber  boss  is  supposed  in  the  first 
place  to  look  over  the  situation  where  he  Is 
going  to  put  In  timber.  He  is  supposed  to  do 
that  for  the  protection  of  his  men,  and  the 
men  have  a  right  to  do  it  also.  The  company 
merely  lay  ont  the  work  for  the  timber  boss. 
He  is  the  man  who  is  supposed  to  do  the 
work,  and  he  Is  the  man  who  has  the  respon- 
sibility, if  he. orders  the  men  to  go  to  work, 
providing  it  iB  safe,  If  they  leave  It  to  his 
judgment    Generally  they  are  supposed  to 


obey  orders,  nsnally  with  a  company,  a 
large  corporation,  the  duties  of  the  corpo- 
ration is  that  the  men  should  obey  orders ; 
that's  true.  The  timber  boss  has  charge  over 
the  timber  operations  in  that  shaft  where  he 
is  working.  He  is  not  all  the  time  a  man 
who  has  greater  experience  In  regard  to 
judgment  judging  loose  ground,  than  men 
who  work  under  him.  Sometimes  there  are 
men  with  us  who  have  just  as  good  judgment 
as  he  has,  as  a  rule;  but  sometimes  they 
get  tlmbermen  that  has  more  experience. 
Usually  the  timber  boss  has  greater  experi- 
ence. I  suppose  men  are  promoted  on  ac- 
count of  merit  to  an  extent  Usually  their 
experience  counte  when  it  comes  to  promot- 
ing men  to  the  head  of  the  gang.  The  timber 
boss  can't  discbarge  a  man  from  his  gang, 
not  personally  himself.  He  can  report  to  the 
office  and  It  is  investigated.  His  report  is  up- 
held If  It  Is  all  right,  as  a  rule,  unless  the 
other  man  has  got  a  very  good  cause.  .  *  •  • 
We  take  this  timber  gang,  and  they  have  sis 
men  in  the  gang.  They  come  into  a  place. 
The  timber  boss  tells  what  to  do.  They  are 
supposed  to  obey  orders.  If  they  have  tram- 
med down  a  certain  amount  of  ground,  and 
he  says  it  Is  safe,  go  ahead  and  cut  your 
hitch,  they  are  supposed  to  cut  hitches; 
that's  the  custom."  Redirect  examination 
by  Mr.  Lawton:  "The  timber  boss  has  no  au- 
thority at  all  to  make  any  member  of  bis 
gang  work  under  a  piece  of  loose  ground. 
Every  one  of  the  gang  has  a  right  to  take  their 
bars  and  bar  down  a  piece  of  loose  ground 
that  they  see,  or  to  throw  a  prop  against  It" 
RecrosE-examlnatlon  by  Mr.  O'Brien:  "If 
they  suggest  that  a  piece  of  ground  should 
be  barred  or  a  prop  put  up,  they  are  suppos- 
ed to  put  it  In  themselves  if  they  want  to. 
If  they  suggest  It  and  he  says  go  ahead  and 
work,  if  they  are  foolish  enough  to  take  his 
orders,  all  right  If  I  thought  It  wasn't  safe 
over  my  bead,  I  wouldn't  obey  no  man.  As 
to  his  limited  knowledge  and  can't  talk  Eng- 
lish, I  can't  tell  about  that.  If  he  works  un- 
der the  timber  boss'  orders,  all  right;  he  is 
supposed  to  obey  the  orders  of  the  timber 
boss.  The  very  word  'boss'  implies  that  be 
is  to  obey.  They  usually  obey  the  man,  if 
there  Is  a  question  as  to  whether  ground 
would  stay  up  or  not  without  a  prop  or 
whether  It  would  stay  up — whether  it  is  un- 
safe, I  don't  know  whether  be  is  supposed 
to  decide  any  more  than  the  others.  He  is 
supposed  to  decide  for  that  gang,  If  they  take 
that  as  final,  they  have  a  right  to  take 
their  own  judgment  under  their  employment 
if  they  got  judgment  to  do  it.  The  timber 
l)oss  Is  the  one  that  leads  them." 

The  chief  mining  captain  testified,  in  part: 
"The  duties  of  a  timber  boss  are  to  go  to  se- 
cure places  that  is  required  to  be  secured,  by 
taking  down,  if  it  is  necessary,  loose  ground, 
or  putting  in  timbers  as  required,  to  make 
the  place  secure  and  safe,  whatever  may  be 
required,  such  as  stulls  or  shaft  timber  or 
anything  like  that  as  regards  timber.     Be 
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lias  with  him  sometimes  more  men  than 
others.  Usually  the  timber  boss  has  six  men 
along  with  him.  •  •  •  There  are  no  or- 
ders given  In  reference  to  working  under 
loose  ground.  The  general  understanding 
throughout  the  mine  is  the  men  working  un- 
der ground,  they  are  to  look  out  for  them- 
selves, not  to  work  under  loose  ground.  If 
there  is  any  loose  ground,  they  are  to  take  It 
down.  It  doesn't  make  any  difference  wheth- 
er it  is  the  timber  boss  or  men  working  with 
the  timber  boss;  they  are  all  supposed  to 
take  it  down.  I  have  never  seen  it  the  duty 
of  the  timber  boss  to  work  his  men  under 
loose  ground.  He  has  no  authority  to  dis- 
charge his  men.  It  is  supposed  him  and  the 
men  with  him  are  to  I>e  satisfied  in  regard 
to  it  that  the  thing's  all  right.  Generally  it 
Is  the  duty  of  each  man  in  the  gang.  It  is 
their  duty,  if  they  should  see  anything  that 
was  wrong,  to  report  it,  or  otherwise  go  and 
secure  it,  or  whatever  there  is  to  be  done." 
Cross-examination  by  Mr.  O'Brien:  "The 
men  would  report  it  to  the  timber  boss  gen- 
erally, and  then  the  timber  boss  would  give 
the  orders  what  to  do  about  it.  If  he,  after 
looking  it  over,  determined  it  was  safe  and 
told  them  to  go  to  work,  generally  they 
would  go  to  work;  that  is,  usually  they 
would  have  to  defer  to  his  judgment  in  that 
matter.  That  is  not  exactly  expected  of 
them  by  the  company.  He  is  liable  to  make 
a  mistake  in  his  judgment  as  well  as  the 
workmen  in  any  fact.  The  workman  is  prob- 
ably ordinarily  supposed  to  defer  to  his  su- 
perior. If  he  called  the  attention  of  the 
timber  boss  to  a  piece  of  rock  that  Is  loose, 
and  the  timber  boss,  after  looking  at  it,  says 
go  ahead  and  cut  your  hitch,  they  are  sup- 
posed to  obey  and  take  his  judgment  on  It. 
That's  necessary  in  one  sense;  but  then 
again  the  timber  boss  Isn't  Infallible.  He 
don't  know  everything.  But  he  is  put  in  the 
place  of  timber  boss  because  he  is  a  mnn 
of  larger  judgment  and  experience  than  the 
men  under  him.  Men  are  promoted  on  ac- 
count of  their  judgment  and  experience.  We 
generally  pick  out  good  men  for  that  class  of 
work.  And,  when  he  is  put  in  there,  he  has 
authority  to  tell  the  men  what  to  do;  but 
he  might  not  order  it  right  He  is  suppoi^ed 
to  do  the  ordering,  and  they  are  supposed  to 
do  the  obeying.  Of  course,  if  he  told  one 
of  them  to  jump  in  the  shaft,  I  don't  know 
that  they  would  have  to  obey  it;  but  any- 
thing in  the  scope  of  that,  as  a  piece  of 
hanging  wall  that  might  or  might  not  be 
loose.  It  would  probably  be  his  judgment 
that  would  be  taken;  but  if  I  was  a  work- 
man, and  I  supposed  there  was  a  piece  of 
ground  unsafe,  and  I  reported  to  him,  and 
he  says  he  thought  It  was  safe,  why  I  should 
probably  use  his  judgment;  but  I  would  be 
satisfied  for  myself  because  he  was  liable  to 
make  mistakes  the  same  as  I;  but,  in  any 
event,  the  workmen  are  supposed  to  obey 
the  orders  of  the  superiors,  so  that  the  ordi- 
nary work  can  be  carried  out  with  reason- 


able promptness.  He  may  be  wrong,  but  dis- 
cipline requires  that  they  shall  obey  him." 

It  is  the  claim  of  defendant  that  the  case 
is  controlled  by  the  cases  of  Petaja  v.  Aurora 
.Mining  Company,  106  Mich.  403,  64  N.  W. 
335,  06  N.  W.  951,  32  L.  R.  A,  435,  58  Am. 
St  Rep.  505,  and  Karppinen  v.  Tamara.k 
Mining  Company,  154  Mich.  528,  118  N.  W. 
1118;  Elrlckson  t.  Victoria  Cop.  Mng.  Co., 
130  Mich.  476,  90  N.  W.  291;  Quincy  Mng, 
Co.  V.  Kltts,  42  Mich.  34,  3  N.  W.  240. 

The  plaintiff  Insists  the  case  is  easily  dis- 
tinguishable from  those  cases.  The  argu- 
ment is  (we  quote  from  the  brief): 

"Counsel  seems  to  have  the  idea  that  the 
cleaning  off  of  this  hanging  wall  was  dune 
for  the  purpose  of  preparing  it  for  a  set  of 
timber.  The  record  does  not  support  this 
claim.  The  only  purpose  of  removing  this 
rock  from  the  hanging  was  to  make  the 
place  where  the  timber  gang  was  working 
reasonably  safe.  If  there  was.  any  question 
about  that,  it  was  a  question  for  the  Jury. 
It  Is  evident  that  the  timber  boss  did  not 
believe  that,  for  the  purpose  of  timbering, 
It  was  necessary  to  remove  the  piece  of  rock 
that  fell  down,  because  this  rock  was  di- 
rectly and  vertically  above  the  place  where 
the  plaintiff  was  cutting  the  hitch;  whereas, 
the  head  of  the  piece  of  timber  would  rest 
against  the  hanging,  at  a  point  somewhere 
below  this  place.  •  •  •  The  case  of  PetaJa 
V.  Aurora  Mining  Company,  106  Mich.  463 
[64  N.  W.  335,  66  N.  W.  051.  32  L.  R.  A.  435, 
58  Am.  St.  Rep.  505],  is  therefore  not  in  point 
There  the  place  where  the  men  were  work- 
ing 'was  an  Incident  of  mining.  It  was  the 
result  of  the  common  work  of  the  miner  and 
the  trammer,  both,  whose  labor  combined 
to  make  It'  Here  the  place  was  already 
prepared  by  the  miners.  The  level  had  been 
completed.  It  had  been  widened  out  not 
merely  up  to  the  point  where  the  timbermifn 
were  working,  but  way  beyond.  The  track 
was  laid,  and  the  tlmbermen  were  sent  there 
to  piit  in  some  timber  which  would  hold  the 
rock,  which  the  miners  would  blast  in  work- 
ing up  from  the  level  in  stoping  out  tlie 
ground.  So  that  the  tlmbermen  came  to  a 
place  that  was  already  prepared.  As  they 
would  work  under  the  hanging  wall  for 
some  time,  in  cutting  their  hitches,  and  in 
putting  in  their  timber,  it  was  necessary, 
and  was  a  reasonable  precaution,  to  test  and 
examine  the  wall,  so  that,  while  they  were 
doing  this  very  work  of  timbering,  the  place 
would  be  reasonably  safe.  Now  as  the  tim- 
ber boss,  according  to  plaintiffs  testimony, 
had  the  authority  to  determine  what  should 
be  done  with  relation  to  making  this  place 
reasonably  safe,  he  was  for  that  very  pur- 
pose a  vice  principal.  In  taking  down  this 
loose  rock  he  was  simply  making  the  place  of 
his  men  secure. 

"We  contend  that  the  facts  In  the  case  at 
bar  bring  it  squarely  within  the  principle 
applied  in  Andrews  v.  Tamarack  Mining  Com- 
pany, 114  Mich.  375  [72  N.  W.  ^2],  where  it 


Digitized  by 


Google 


UlclL) 


DANXTIiA  T.  QUCTCT  MINIKa  00. 


609 


Is  held  that:  'A  mining  corporation  Is  liable 
for  the  death  of  a  miner  killed  by  falling 
rock  In  the  course  of  his  employment  as  a 
"hitch  catter,"  where  it  put  him  at  work  In 
an  excavation  wherein  the  walls  were  un- 
supported by  stuU  timbers,  notwithstanding 
there  was  room  for  two  or  three  sets  of 
such  supports  as  they  are  commonly  placed, 
without  Informing  him  of  the  fact,  which  it 
well  knew,  but  of  which  he  was  ignorant, 
that  the  walls  of  the  excavation  bad  beea 
left  unsupported  since  the  preceding  day, 
and  that  the  character  of  the  walls  was  such 
that  those  which  appeared  perfectly  safe 
were  liable,  if  left  that  length  of  time  with^ 
out  support,  to  break  suddenly  and  fall.'  We 
contend  that  the  facts  In  that  case  were  not 
as  strong  for  the  plaintiff  as  they  are  in  th^ 
case  at  bar.  In  the  Andrews  Case  it  was  es- 
tablished by  the  evidence  that:  'Under  the 
method  adopted  by  the  defendant  company, 
these  hitch  cutters  were  required  In  all  cases 
to  examine  all  places  where  they  might  go 
to  work,  and  see  and  satisfy  themselves  thnt 
such  places  were  safe,  before  beginning  their 
work,  and  they  were  fregu-intly  cautioned 
and  warned  as  to  this  duty,  and  that  they 
must  never,  under  any  circumstances,  work 
under  overhanging  ground  without  first  ex- 
amining It,  and  being  satisfied  that  It  was 
all  right,  and,  If  found  dangerous,  to  make 
or  have  it  made  safe;  and  they  were  allowed 
to  take  all  the  time  and  have  all  the  as- 
sistance necessary  for  that  purpose,  and  they 
understood  and  knew  that  no  one  would  go 
ahead  of  them  for  that  purpose,  but  that 
that  was  one  of  their  particular  duties.' 

"In  the  case  at  bar,  however,  while  It  Is 
true,  as  we  have  Indicated,  that  no  one 
would  go  ahead  of  the  tlmbermeu,  yet  It  is 
also  true  that  the  timber  boss  was  required 
by  the  custom  of  the  mine  to  use  all  rea- 
sonable endeavors,  such  as  Inspection  and  ex- 
amination of  the  place,  and  the  barring  down 
of  the  Ioo.se  ground  before  permitting  his 
men  to  go  to  work.  In  the  Andrews  Case 
it  was  shown  that  Andrews  and  his  partner 
tried  that  particular  piece  of  ground  that 
fell  upon  him,  but  could  make  no  Impres- 
sion on  it  They  had  been  trying  to  get  It 
down.  In  the  case  at  bar,  however.  It  Is 
uncontradicted  that  the  plaintiff  did  not 
examine  his  place  of  work,  for  the  reas^on 
that  he  was  not  ablei  to  judge  whether  the 
hanging  wall  was  safe  or  not.  The  boss  snid 
the  place  was  safe,  and  ordered  the  plaintiff 
to  start  to  work,  and  he  depended  upon  the 
bossi  'Where  a  mining  corporation  contract- 
ing for  the  removal  of  ore  reserves  to  itself 
such  arrangements  as  are  necessary  for  the 
protection  of  workmen.  It  Is  liable  for  such 
injuries  as  happen  to  employes  of  the  con- 
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tractors  without  the  fault  of  the  employes.' 
Lake  Superior  Iron  Co.  t.  Erlckson,  89  Mich. 
492  [33  Am.  Rep.  423]. 

"The  court  says:  'They  testified,  and  the 
jury  must  have  believed  them,  that  the  com- 
pany reserved  the  power  of  determining 
when  and  where  dangerous  rock  in  the  wall 
should  be  removed,  if  requiring  removal  by 
blasting,  and  of  locating  the  supporting  pil- 
lars or  placing  timbers  to  prop  the  wall. 
Such  timbering  would  be  expensive,  and  Is 
not  provided  for  by  the  contracts  which  are 
confined  to  rock  and  ore  blasting  and  re- 
moval. Either  the  mine  must  be  unguarded, 
or  else,  on  this  state  of  facts,  the  company 
must  guard  it.'  Lake  Superior  Iron  Co.  v. 
E>lckson,  supra.  So,  in  the  case  at  bar,  the 
company,  through  its  timber  boss,  determin- 
ed to  what  extent  loose  rock  would  be  re- 
moved from  the  hanging  wall.  The  timber 
boss  was  placed  in  authority  over  the  plain- 
tiff. The  plaintiff  was  required  to  defer  to 
the  judgment  of  the  timber  boss.  It  would 
be  unfair  now  to  say  that  the  defendant  fs 
not  liable  for  the  failure  on  the  part  of  the 
timber  boss  to  discharge  this  particular  duty 
of  taking  the  necessary  precautions  to  make 
the  place  safe." 

The  evidence  discloses  that  the  stuUs  were 
put  in,,  not  for  the  purpose  of  sustaining  the 
hanging  wall,  but  for  the  purpose  of  puttlug 
back  of  the  stulls  lagging  which  should  sus- 
tain the  ore  as  it  was  broken  down  in  the 
stope  until  the  ore  should  be  loaded  in  the 
cars  which  were  run  over  the  rails  shown  In 
the  blueprint. 

In  the  brief  of  counsel  for  defendant  it  Is 
said:  "The  place  where  the  plaintiff  was 
injured  was  one  of  the  safest  In  defendant's 
mine,  being  solid  rock  above  from  there  to 
surface."  The  record  discloses  that  both 
hanging  wall  and  foot  wall  were  of  solid 
rock,  and  that  the  stoping  was  done  to  re- 
move all  of  the  vein  between  these  walls. 

We  think  the  case  distinguishable  from  the 
cases  dted  by  defendant,  and  that  it  Is 
within  the  cases  already  cited  by  the  plain- 
tiff, a  line  of  cases  represented  by  the  cases 
of  Johnson  v.  Spear,  76  Mich.  139,  42  N.  W. 
1092,  15  Am.  St  Rep.  298;  Van  Dusen  v. 
Letelller.  78  Mich.  492,  44  N.  W.  672;  Brown 
V.  Gilchrist,  80  Mich.  60,  45  N.  W.  82.  20 
Am.  St  Rep.  496;  McDonald  v.  Mich.  Cen- 
tral R.  Co.,  132  Mich.  377,  93  N.  W.  1041, 
102  Am.  St.  Rep.  426;  Charron  v.  Union  Car- 
hide  Co.,  151  Mich.  697.  113  N.  W.  718:  and 
Rowden  v.  Mining  Co.,  136  Mo.  App.  376,  IIT 
S.  W.  696^ 

We  also  think  the  testimony  which  .we 
have  quoted  justified  the  charge  as  given 
by  the  circuit  Judge. 

Judgment  is  affirmed. 
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JEFFERSON  v.  CITY  OF  SAUUT  STR 

MARIS. 

(Sapreme  Goart  of  Michigan.    March  31,  l&U.) 

1.  Evidence  (|  6*)— Judiciai.  Notice— Side- 
walk—Skowplow. 

It  is  a  tact  of  common  knowledge  that  a 
anowplow  does  not  and  cannot  clear  the  walk 
in  the  center  as  well  as  it  does  at  the  edges 
where  people  have  not  trodden. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  4 ;   Dec.  Dig.  i  6.») 

2.  Municipal  Cobpobations  (J  773*)— Side- 
walk—Removal  OS'  Snow— Liability. 

A  city  is  not  liable  for  injuries  from  slip- 
ping on  an  icy  sidewalk  resulting  from  the  fact 
that  a  snowplow  belonging  to  the  city,  after 
passing  over  the  walk,  left  a  ridge  of  snow  and 
ice  which  had  become  compacted  by  the  tread 
of  pedestrians  or  congealed  by  the  dripping  of 
water  from  buildings ;  the  dty  being  under  no 
obligation  to  remove  snow  and  ice  from  its 
streets. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  I  1629;  Dec.  Dig.  | 
773.»] 

*  Error  to  Circuit  Court,  Chippewa  County; 
Joseph  H.  Steere,  Judge. 

Action  by  Helen  Jefferson  against  the  city 
of  Sault  Ste.  Marie.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.     Reversed. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  MOORE,  BROOKE,  and  JfcAL- 
VAY,  JJ. 

Sherman  T.  Handy,  for  appellant  John 
W.  Shine,  for  appellee. 

HOOKER,  J.  The  plaintiff  slipped  and 
fell  on  an  icy  sidewalk  in  the  city  of  Sault 
Ste.  Marie,  thereby  breaking  a  leg.  She 
has  recovered  a  Judgment  for  |700  against 
the  city,  which  has  appealed. 

The  negligence  charged  is:  First  That 
the  city  was  negligent  in  allowing  a  ridge 
of  snow  to  remain  in  the  center  of  the  walk 
as  an  alleged  result  of  cleaning  the  snow 
with  a  snowplow.  Second.  In  permitting 
Ice  to  form  upon  said  walk  and  ridge  as  a 
result  of  water  dropping  upon  It  from  a  10- 
Inch  wooden  projection  on  the  face  of  an 
adjacent  building  from  the  melting  of  snow 
upon  it 

Sault  Ste.  Marie  is  shown  to  have  33 
miles  of  sidewalks,  and  these  are  cleared 
with  snowplows  nt  city  expense.  There  Is 
much  testimony  to  the  effect  that  a  snow- 
plow does  not  and  cannot  clear  the  walk  in 
the  center  as  well  as  it  does  at  the  edges  of 
the  walk  where  people  have  not  trodden. 
This  is  a  fact  of  common  knowledge  and  has 
been  mentioned  several  times  in  decided  cas- 
es. In  McKellar  v.  Detroit  57  Mich.  158, 
23  N.  W.  C21,  58  Am.  Rep.  357,  it  was  said: 
"A  few  passers-by  would  trample  the  snow 
into  ridges,  and  the  work  of  removing  them 
would  be  enormous." 

In  the  case  now  before  us  several  witness- 
es testified  that  this  walk  was  in  much  the 
same  condition  as  to  a  ridge  of  snow  or  ice 


in  the  center  as  all  of  the  walks  in  tovm, 
and  we  have  discovered  no  substantial  con- 
tradiction of  this  testimony.  We  cannot 
hold,  and  a  Jury  should  not  he  permitted  to 
find,  that  a  city  Is  liable  for  not  clearing 
walks.  We  have  held  many  times  that  the 
statute  imposes  the  duty  upon  cities  to  keep 
streets  in  reasonable  repair  and  In  a  condi- 
tion reasonably  safe  for  public  travel. 
Hence  we  find  many  cases  holding  cities  neg- 
ligent In  placing  or  permitting  sand  piles, 
building  materials,  and  other  obstructions  In 
the  woys.  On  the  other  hand,  we  have  often 
held  that  accumulations  of  snow  and  Ice 
which  come  from  natural  causes  are  not  cov- 
ered by  the  statute,  and  that  a  city  Is  not 
negligent  if  It  omits  to  protect  footmen  from 
the  dangers  to  life  and  health,  which  at- 
tend the  use  of  streets  and  walks,  covered 
with  snow.  Even  the  danger  of  falls  in 
slippery  places  on  ice  upon  the  walks  Is  one 
against  which  the  pedestrian  must  protect 
himself  ordinarily,  for  the  city  is  under  no 
obligation  to  remove  either  snow  or  ice. 

There  are,  however,  some  cases  where 
cities  have  been  held  liable  for  creating  ob- 
structions with  snow  or  Ice;  cases,  as  plain- 
tiff's counsel  say,  "where  the  city  was  an  ac- 
tive agent  in  placing  the  obstructions,"  e.  g., 
in  Bowen  v.  Detroit  150  Mich.  646,  114  K. 
W.  344.  When  the  employes  of  the  city  en- 
gaged in  cutting  Ice  out  of  a  gutter  were 
said  to  have  thrown  chunks  of  ice  and  snow 
upon  a  crosswalk  upon  which  plaintiff  fell, 
which  was  disputed,  we  said  the  court  should 
have  submitted  the  question  to  the  Jury, 
thereby  implying,  if  not  expressly  deciding, 
that  a  city  might  incur  a  liability  for  cut- 
ting and  piling  ice  upon  its  crosswalks.  The 
case  of  Johnson  v.  Marquette,  154  Mich.  51, 
117  N.  W.  658,  was  a  somewhat  similar  case^ 
where  a  city  was  held  negligent  In  permit- 
ting a  steam  railroad  company  to  pile  snow 
removed  from  its  highway  crossing  upon 
each  side  of  Its  track  in  the  highway,  where- 
by a  team  of  horses  were  frightened  and  In- 
jured third  persons.  The  case  recognized 
the  general  rule  and  rests  upon  the  artificial 
character  of  the  obstruction,  and  is  easily 
within  the  sand  cases  mentioned.  It  is  upon 
these  two  cases  that  counsel  predicates  his 
contention  in  the  present  case,  claiming  that 
the  Marquette  Case  and  this  are  alike  in 
principle,  i.  e.,  that  the  obstruction  in  the 
Marquette  Case  was  an  obstruction  caused 
by  throwing  snow  from  one  part  of  the 
street  to  another,  thus  forming  a  ridge,  or 
obstruction,  while,  in  this  present  case,  the 
ridge  or  obstruction  was  caused  by  leaving  a 
portion  of  the  hard  icy  snow  in  the  center 
of  the  walk,  and  removing  the  untrodden 
snow  from  each  side,  thus  making  a  ridge. 

EJvery  person  knows  the  convenience  of 
cleaning  paths  In  winter.  Every  one  does  It 
to  some  extent  and  has  to  do  It  for  the  con- 
venience of  himself  and  family.    We  know 
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how  the  good  dtizai  cleans  his  sidewalk. 
In  the  center  where  men  tread  the  snow  ac- 
cumulates because  of  tbe  dlflcalty  in  get- 
ting it  off,  hut  he  does  not  refrain  from 
keeping  the  walk  more  nearly  clean  near 
the  edges.  But  every  one  does  not  clean  his 
walk,  well  or  seasonably.  It  Is  at  least 
questionable  whether  he  ought  to  be  or  can 
be  compelled  to  do  so  for  public  convenlrace, 
and,  horeorer,  the  cheaper,  more  expedi- 
tious method,  and  the  only  fairly  economical 
and  practical  way,  is  to  run  an  old  fashion- 
ed snowplow  over  the  walk  for  the  purpose 
of  taking,  not  all  ice  and  snow,  but  no  Ice 
and  only  so  much  snow  as  can  readily  be 
removed  by  scraping  with  so  rude  a  con- 
trivance as  a  snowplow.  This  method  and 
this  degree  of  efficiency  are  accepted  and 
approved  by  the  community,  as  appears 
from  their  general  adoption,  and  it  is  rea- 
sonable to  suppose  that  society  has  not  \m- 
derstood  that  it  is  to  be  penalized  for  its 
effort  toward  the  ameliorations  of  the  an- 
noyance and  inconvenience  of  snow  and 
that  the  effort  to  aid  all  carries  with  it  the 
responsibility  of  removing  ice  as  well  as 
snow  to  which  the  plow  is  not  adapted,  and 
which  was  not  within  the  design.  Neither 
has  It  the  obligation  of  seeing  to  it  that  the 
snow  where  undisturbed  shall  not  be  re- 
moved below  the  level  of  tbe  packed  por- 
tion where  removal  is  not  feasible  or  is  too 
expensive.  Nor  need  it  remove  all  ice  on 
one  or  both  portions  which  may  result  from 
the  falling  or  dripping  of  water  from  build- 
ings upon  the  walk.  It  seems  to  us  more 
reasonable  to  say  that  we  may  take  Judicial 
notice  of  the  everyday  necessities  and  prac- 
tices that  the  removal  of  snow  as  it  falls  is 
for  the  welfare  of  all,  that  such  removal 
down  to  as  near  the  walk  at  any  or  all 
IKilnts,  as  is  reasonably  feasible,  is  desirable 
and  proper,  that  such  inequalities  as  this, 
which  are  known  to  be  inevitable,  are  tbe 
necessary  accompaniment  of  this  very  nec- 
essary and  conuuendable  practice,  and  pri- 
vate misfortunes  arising  from  the  casualfeies 
of  winter  furnish  little  exi^se  for  attempt- 
ing to  impose  the  burden  resulting  to  indi- 
viduals upon  the  commimlty.  They  certain- 
ly do  not,  in  our  opinion.  Justify  the  exten- 
sion of  the  rule  followed  in  the  cases  men- 
tioned. 

It  is  not  difficult  to  see  that  the  principle 
relied  on  in  those  cases  is  not  necessarily  in- 
volved here,  for  the  city  has  not  placed  snow 
and  ice  under  the  feet  of  its  citizens,  but 
has  merely  taken  some  away,  thereby  at'- 
tempting  and  making  an  improved  condi- 
tion. By  looking  at  the  authorities  a  little 
further,  we  will  find  the  limitations  men- 
tioned well  and  clearly  pointed  out 

In  McKellar  T.  Detroit,  57  Mich.  158,  23 
N.  W.  621,  58  Am.  Rep.  857,  this  court  said 
that:  "The  statute  In  giving  a  right  of  action 
for  Injuries  from  defective  highways,  etc., 
•    •    «    applies  only  to  injuries  tliat  are 


due  to  defects  from  being  out  of  repair,  and 
not  such  as  are  due  to  accumulations  of  lee 
or  snow."  In  treating  of  that  accident, 
which,  like  the  one  in  this  case,  was  a  fall 
upon  ice,  the  court  said:  "There  Is  probably 
not  a  single  northern  city  or  town  where 
such  accidents  as  that  appearing  on  this  rec- 
ord do  not  occur  every  year.  The  reports 
would  present  much  more  numerous  prece- 
dents if  it  were  the  general  supposition  that 
such  actions  would  lie.  We  have  never  had 
a  Michigan  statute  which  made  express  pro- 
vision for  removing  snow  and  ice,  and  the 
laws  regulating  highway  labor  and  the  ex- 
penditure of  highway  moneys  are  all  framed 
on  the  theory  that  work  wUl  be  done  when 
tbe  earth  is  uncovered.  Our  cities  are  em- 
powered to  clean  their  streets,  and  frequent- 
ly to  remove  snow  and  filth;  but  this  has 
seldom  if  ever  been  made  obligatory,  or  treat- 
ed as  having  anything  to  do  with  street  re- 
pairs or  defects.  It  is  possible  that  highway 
money  may  have  been  expended  in  towns 
and  villages  to  clear  the  tracks  in  winter; 
but,  if  so,  tbe  instances  are  exceptional,  and 
not  within  the  language  of  any  statute. 
•  •  •  Our  statutory  system  has  been  de- 
vised to  meet  the  necessities  of  a  rapidly 
developing  country,  thinly  settled  in  many 
places,  and  with  cities  covering  much  larger 
spaces  tlian  would  be  required  for  a  station- 
ary population.  It  would  foe  a  great  bard- 
ship  and  involve  ruinous  expense  if  all  of  the 
multitudinous  ways  that  are  subject  to  be  af- 
fected by  winter  storms  are  to  be  constantly 
watched  and  diligently  kept  in  thoroughly 
good  condition.  Most  communities  may  be 
relied  on  to  do  what  is  necessary  and  feasi- 
ble. Bat  no  amount  of  diligence  can  supply 
an  adequate  force  and  adequate  means  to  de- 
tect the  inevitable  accumulations  of  snow 
trampled  into  tiardness  on  every  crosswalk  or 
in  every  roadway.  In  the  city  of  Detroit  it 
is  estimated  that  there  are  more  than  10,000 
crosswalks  inside  of  the  suburbs.  Except 
during  winter  there  is  not  much  risk  that 
dangerous  defects  will  be  numerous  or  unno- 
ticed. A  walk  properly  laid  may  be  relied 
on,  except  as  against  very  long  wear  or  ac- 
tive mischief.  But  a  few  passers-by  will 
trample  the  snow  into  ridges,  and  the  work 
of  removing  them  would  be  enormous.  Tbe 
charter  makes  no  adequate  provision  for  do- 
ing it,  or  for  finding  out  its  necessity." 

The  next  case  involving  a  charge  against 
a  city  In  on  ice  or  snow  case  was  Kannen- 
berg  V.  Alpena,  96  Mich.  53,  55  N.  W.  614. 
In  this  case  a  freshet  choked  a  catch-basin, 
and  water  overflowed  the  walk  and  froze. 
We  held  that  this  was  not  an  artificial  ob- 
struction, but  one  due  to  natural  causes,  and 
denied  relief.  In  this  case  counsel  relied  up- 
on some  cases  where  cities  had  neglected 
hydrants  or  waterspouts,  whereby  water  over- 
flowed and  froze  upon  walks.  We  distin- 
guished these  from  ice  formed  by  natural 
causes,  and  later  refused  to  follow  the  latter 
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In  Qartibt  r.  Jackson.  100  Mlcb.  408,  67  N.  W. 
517,  32  L.  R.  A.  861. 

Rolf  ▼.  GreenvlUe,  102  Mich.  544,  61  N.  W. 
3,  was  a  case  which  shows  another  phase  of 
this  question.  We  are  nnable  to  tell  wheth- 
er '  a  snowplow  was  used  or  not.  At  all 
events,  the  walk  was  covered  by  snow  which 
melted  off  more  toward  the  edges  and  left- 
Ice  where  it  had  been  trodden,  and  plaintiff 
slipped  and  fell.  The  situation  was  practi- 
cally the  same  as  in  this  case,  viz.,  the  re- 
moval of  only  a  portion  of  the  snow,  and  the 
sloping  ridge,  if  the  name  "ridge"  la  either 
in  that  or  this  case  an  appropriate  term  to 
use.  It  was  held  to  be  ruled  by  the  Kannen- 
berg  Case,  1.  e.,  the  Legislature  had  not  im- 
posed the  duty  to  provide  against  the  acci- 
dents resulting  from  conditions  of  snorw  and 
ice  due  to  natural  causes,  as  Mr.  Justice 
Campbell  had  said  in  that  case. 

Hutchinson  v.  Ypsllanti,  103  Mich.  12,  61 
N.  W.  270,  is  also  in  point  Here  it  was  held 
that  the  removal  of  sdow  from  walks  and 
street  car  tracks  into  the  gutter,  when  they 
changed  to  ice  upon  which  plalntifTs  cutter 
was  overturned,  was  not  negligence  on  the 
part  of  the  city. 

Gavett  v.  Jackson,  100  Mich.  408,  67  N.  W. 
517,  32  L.  R.  A.  861,  was  a  case  where  ice 
froze  from  water  which  came  from  a  roof 
through  a  down  spout  and  was  delivered  on 
the  walk.  In  that  case  the  contention  was 
made  that  the  city  was  negligent  in  not  pre- 
venting this,  and  one  opinion  in  the  case 
sustained  the  plaintiff's  contention.  The  ma- 
jority, however,  followed  the  earUer  cases, 
and  held  that  this  was  ice  formed  from  nat> 
nral  causes,  and  that  the  city  was  not  liable 
tor  not  providing  some  way  for  keeping  it  off 
from  the  walk,  or  preventing  the  formation, 
or  taking  steps  to  remove  the  ice.  Mr.  Jus- 
tice Grant  recognized  the  rule  regarding  ar- 
tificial obstructions  applied  In  the  first-men- 
tioned cases,  but  said  It  had  no  place  upon 
that  record. 

Again,  the  rule  was  applied  in  Wesley  v. 
Detroit,  117  Mich.  650,  76  N.  W.  104.  See, 
also,  Pringle  t.  Detroit,  152  Mich.  445,  116  N. 
W.  862. 

There  Is  another  class  of  snow  cases,  such 
as  Canfield  v.  Railway,  78  Mich.  356,  44  N. 
W.  385,  and  Black  v.  City  of  Manistee,  107 
Mich.  60.  64  N.  W.  868,  where  liability  is 
made  to  rest  npon  the  effect  of  a  defect  In 
the  construction  of  the  road  or  way  as  a 
cause  of  the  injury.  Such  a  case  is  Navarre 
V.  Benton  Harbor,  126  Mich.  618,  86  N.  W. 
138.  We  are  of  the  opinion  that  the  present 
case  is  fully  covered  by  the  cases  cited,  and 
that  whether  the  cause  of  the  fall  was  ice 
made  by  reason  of  water  for  which  the  city 
was  in  no  way  responsible,  or  from  snow 
which  was  trodden  down  and  tramped  in  and 
frozen,  or  from  the  crowning  snow  left  on 
the  walk  through  the  inability  of  the  city  to 


scrape  the  hard  snow,  no  liability  exists.  W« 
are  of  the  opinion  that  the  judgment  should 
be  reversed,  and  no  new  trial  ordered. 


VAN  DYKE  v.  McCORMICK. 
(Supreme  Court  of  Michigan.    March  31,  1011.) 

Tbesfass  (I  46*)  —  Action  —  Ownership  of 
Pbopbett— SuFFiCMNcr  OF  Evidence. 
In  an  action  for  trespass,  evidence  held  in- 
sufficient to  show  that  plaintiff  was  the  owner 
of  or  in  any  way  interested  in  certain  growing 
crops  alleged  to  have  been  destroyed  by  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  tf  123-127;   Dec.  Dig.  {  46.*] 

Error  to  Superior  Court  of  Grand  Rapids; 
William  J.  "Stuart,  Judge. 

Action  by  Martin  Van  Dyke  against  Henry 
F.  McCormick.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  OSTRAXDER,  C.  J.,  and 
McALVAY,  BROOKE,  BLAIR,  and  STONE, 
JJ. 

Wm.  A.  Council  (Wm.  Wisner  Taylor,  of 
counsel),  for  appellant  Colin  P.  Campbell, 
for  appellee. 

OSTRANDER,  G.  J.  The  action  is  tres- 
pass on  the  case.  It  is  alleged  in  the  declar- 
ation that  plaintiff  and  defendant,  acting 
as  administrator  of  an  estate,  made  a  writ- 
ten lease  of  certain  premises  for  a  term  begin- 
ning March  15,  1908,  ending  March  15,  1911 ; 
that  plaintiff  entered  into  possession,  paid 
rent  planted  crops,  and  on  May  1,  1908,  "de- 
fendant with  force  and  arms  broke  and  en- 
tered upon  the  said  premises  and  the  dwell- 
ing house  of  the  said  plaintiff,  •  •  *  and 
then  and  there  ejected,  expelled,  and  put 
out  the  said  plaintiff  and  his  family  from  the 
possession  and  use  *  *  *  of  the  said 
dwelling  house  and  the  said  premises,  •  *  • 
whereby  the  said  plaintiff  *  •  •  lost 
and  was  deprived  of  the  use,  benefit  and 
enjoyment  of  the  said  premises,  and  the 
growing  crops  of  the  said  plaintiff  on  said 
premises  *  •  •  the  said  defendant  tram- 
pled down  and  destroyed.  •  •  •"  The 
plea  is  the  general  issue. 

Upon  the  trial  the  lease  was  introduced. 
By  its  terms  the  lessor  reserved  the  right 
to  sell  the  farm  and  cancel  the  lease  at  any 
time.  No  provision  was  made  therein  with 
respect  to  crops  growing  at  the  time  of  sale. 
The  first  payment  of  rent  ($100)  became  due 
April  1.  1908.  The  lessee  covenanted  that 
he  would  not  assign  or  transfer  the  lease  or 
bublet  the  premises  without  the  written 
consent  of  the  lessor,  and  further  covenanted 
that  the  les.<ior  shonld  have  a  lien  and  mort- 
gage upon  the  product  of  the  land,  whether 
harvested  or  not  as  security  for  the  pay- 
ment of  rent  The  testimony  for  plaintiff 
tended  to  prove  the  following:  Plaintiff  was 
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required  to,  and  did,  deposit  aa  aecurity 
for  the  first  Installment  of  rent  the  note  of 
a  third  person  for  $100,  belonging  to  his 
uncle.  He  put  his  uncle,  with  his  family. 
Into  possession  of  the  premises,  who  planted, 
-with  his  own  seeds  and  using  his  own  tools, 
after  March  15tb,  a  small  portion  of  the  land 
to  carrots  and  beets.  Plaintiff  rented  the 
land,  not  for  hlinself,  but  for  his  uncle,  with 
-whom  he  had,  at  the  time  of  his  eviction, 
no  contract  relations  whatever.  Plaintiff 
was  notified  on  March  28tb  that  the  farm 
bad  been  sold  (it  was  sold  March  24tb)  and 
that  the  contract  of  lease  was  determined. 
The  note  deposited  as  security  for  rent  was 
returned  to  him,  and  he  never  paid  any  rent 
The  man  in  possession  (the  uncle)  was  evict- 
ed about  May  1,  1908,  by  legal  process  upon 
the  judgment  of  a  circuit  court  commissioner 
rendered  In  a  proceeding  in  which,  not  plain- 
tiff, but  the  person  in  possession,  was  a  de- 
fendant. The  man  so  in  possession,  and  so 
evicted,  was  the  owner  of  the  growing  crops. 
Testimony  was  admitted  to  prove  the  value 
of  the  crops  If  they  had  been  harvested,  as 
well  as  testimony  which  tended  to  prove  an 
oral  arrangement  of  plaintiff  and  the  admin- 
istrator that  the  value  of  growing  crops  was, 
in  case  of  a  sale  of  the  land,  to  be  estimated 
by  men  to  be  chosen  by  the  parties  to  the 
lease.  The  purchaser  of  the  farm,  not  the 
defendant,  destroyed  such  crop  as  there  was 
In  the  farming  operations  he  carried  on. 

It  is  therefore  apparent  that  plaintiff  seeks 
to  recover  the  value  of  emblements  under  a 
declaration  which  gives  no  notice  whatever 
of  any  such  theory  of  recovery.  Defendant 
does  not  raise  the  question  that  the  declara- 
tion is  Insufficient  to  support  a  verdict  for 
the  value  of  the  emblements.  The  issues  of 
fact  were  tried  and  determined  in  favor  of 
plaintiff,  and  we  consider  only  such  conten- 
tions as  are  supposed  to  have  affected  such 
determination.  We  are  of  opinion  that  the 
testimony  wholly  fails  to  prove  that  plain- 
tiff had  any  interest  in  the  growing  crops. 
Assuming  that  the  presumption  is  that  the 
crops  belonged  to  plaintiff,  because  be  was 
the  tenant  of  the  owner,  sucb  a  presumption 
is  destroyed  when  it  is  shown  that  in  fact 
th^  did  not  belong  to  him.  The  uncle  of 
the  plaintiff  testified  that  the  growing  crops 
belonged  to  him.  The  testimony  for  plaintiff 
negatives  the  fact  that  his  undo  was  a  crop- 
per, or  that  he  was'  plaintiff's  hired  man. 
See,  upon  tbls  subject,  Welling  v.  Strickland, 
161  Mich.  235,  242,  126  N.  W.  471.  The 
jury  should  have  been  so  instructed. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 

The  record  contains  96  pages.  A  large  por- 
tion of  the  testimony  of  witnesses  is  set  out 
in  the  form  of  questions  and  answers.  The 
record  contains  colloquies  of  court  and  coun- 
sel, and  interjections  of  counsel,  wholly  Im- 
naaterlal  in  this  court    The  brief  of  counsel 


for  appellant  contains  33  pages,  12  pages  of 
which  consist  of  excerpts  from  the  record  of 
the  testimony  of  witnesses.  Breach  of  the 
rules  of  this  court  is  so  flagrant  that  In 
place  of  mere  admonition,  so  often  given  and 
so  often  disregarded,  we  restrict  the  appel- 
lant. In  the  recovery  of  costs,  to  a  record  of 
90  and  a  brief  of  16  pages. 


W.  A.  STURGEON  &  CO.  v.  VAN  STUDDI- 

FORD. 
(Supreme  Court  of  Michigan.    Match  31,  1911.) 

Afpkai,  awd  Error  (8  927»)— Pbesomptions 

— DiBECTiON  or  Verdict. 

On  the  queation  of  error  in  directing  a  ver- 
dict against  plaintiff,  it  is  entitled  to  have  its 
case  made  on  the  trial  taken  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2912;   Dec  Dig.  J  927.*] 

Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  W.  A.  Sturgeon  &  Co.  against 
Grace  Van\  Studdiford.  Judgment  for  de- 
fendant Plaintiff  brings  error.  Reversed, 
and  new  trial  ordered. 

Argued  before  OSTRANDER,  C.  J.,  and 
McALYAY,  BROOKE,  BLAIR,  and  STONE, 
JJ. 

Lucking,  Emmons  &  Helfman,  for  appel- 
lant   James  McNamara,  for  appellee. 

MeALVAY,  J.  Suit  in  this  case  was 
brought  by  plaintiff,  a  Michigan  corporation, 
engaged  In  the  retail  Jewelry  business  in  De- 
troit for  a  balance  of  |428.60  and  Interest 
claimed  to  be  due  it  on  an  account  for  Jewel- 
ry and  a  chest  of  silver  purchased  from  it 
by  defendant  In  the  year  1904,  amounting  to 
the  sum  of  $1,098.50,  upon  which  payments 
bad  been  made  by  her  to  reduce  the  account 
to  the  balance  above  stated.  EMdence  was 
offered  and  received  in  tbe  case  tending  to 
show  that  the  Jewelry  and  silver  were  se- 
lected by  defendant  and  were  sold,  deliver- 
ed, and  charged  to  her,  and  that  the  balance 
claimed  was  unpaid.  Defendant  was  sworn 
as  a  witness  by  plaintiff,  and  from  her  tes- 
timony it  appears  that  she  selected  and  re- 
ceived these  goods,  and  made  certain  tmy- 
ments  on  account,  and  thought  tbe  account 
was  paid,  and  there '  are  In  her  testimony 
statements  tending  to  show  that  she  pur- 
chased them.  When  examined  by  her  attor- 
ney, she  made  statements  which  are  in  some 
respects  contradictory  to  her  direct  testi- 
mony, and  that  she  never  knew  the  goods 
were  not  charged  to  her  husband. 

William  Sturgeon,  at  tbe  time  these  goods 
were  sold,  was  interested  in  the  plaintiff 
corporation.  Later  disagreements  and  liti- 
gation still  pending  arose,  and  his  connec- 
tion was  severed.  He  was  called  by  defend- 
ant He  testified  that  he  had  full  authority 
to  withhold  or  extend  credit  to  customers; 
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tbat  Mr.  Tan  Studdlford  selected  tbe  chest 
of  sliver,  and  brought  bis  wife  (the  defend- 
ant) tbe  next  day  to  see  It,  at  which  time 
they  decided  to,  and  did,  buy  It  for  $900:  tbat 
credit  for  this  purchase  was  extended  by 
him,  and  it  was  charged  to  defendant;  tbat 
the  custom  of  that  business  was  for  the 
salesman  who  sold  the  goods  to  make  a 
charge  ticket,  and  for  these  particular  goods 
he  made  the  sale  and  the  charge  ticket; 
tbat  from  sales  tickets  cm  account  would 
be  opened  against  the  purchaser  In  the  ledger. 
He  also  testified  that  he  made  the  sale  to  the 
defendant  of  a  necklace  (which  she  testified 
was  of  the  value  of  $2,500  to  $3,000  and  was 
afterwards  returned),  and  charged  It  to  her, 
and  so  Intended,  although  Mr.  Van  Studdl- 
ford at  the  time  had  an  account  in  the 
store;  that  It  was  not  charged  to  the  hus- 
band, because  the  wife  bought  it  on  her  own 
account,  and  he  opened  an  account  with  her. 
It  Is  admitted  that  this  witness  Is  very 
friendly  with  defendant,  who  during  the 
trial  was  a  guest  at  his  house.  Tbe  record 
shows  that  Mr.  Van  Studdlford  is  a  bank- 
rupt, and  the  defendant  Is  divorced  from 
him.  There  Is  testimony  In  tbe  case  of  other 
witnesses  relative  to  the  correctness  of  this 
account  as  kept  in  the  books ;  also .  on  the 
part  of  defendant  tending  to  show  that  some 
of  the  items  were  gentlemen's  Jewelry  pur- 
chased by  the  husband. 

At  tbe  close  of  the  case  the  court  granted  a 
motion  of  defendant  to  direct  a  verdict  for 
defendant.  Plaintiff  moved  for  a  new  trial, 
for  tbe  reason,  among  others,  tbat  the  court 
erred  in  holding  that  there  was  no  evidence 
tending  to  show  that  defendant  had  pur- 
chased of  plaintiff  certain  goods  for  tbe  pay- 
ment of  which  she  was  liable,  and  to  entitle 
plaintiff  to  have  tbe  case  submitted  to  the 
Jury.  This  motion  was  denied.  Plaintiff,  up- 
on a  review  of  this  case  in  this  court,  claims 
that  the  court  erred  In  directing  a  vordlct 
for  defendant,  in  refusing  to  grant  a  new 
trial,  and  also  in  refusing  to  admit  certain 
evidence. 

The  important  question  in  dispute  upon 
tbe  trial  before  tbe  circuit  court  was  wheth- 
er defendant  or  her  husband  purchased  the 
gpods  from  plaintiff.  The  plaintiff  In  tbls 
case  is  entitled  to  bare  its  case  made  on  tbe 
trial  taken  as  true;  the  verdict  having  been 
instructed  against  It.  Considered  in  the 
ligbt  of  this  rule,  there  certainly  was  evi- 
dence in  tbe  case  tending  to  support  its 
claim,  and  sufficient  to  entitle  it  to  have  the 
case  submitted  to  tbe  Jury.  To  quote  from 
this  record,  or  to  cite  authorities  to  sustain 
this  conclusion.  Is  not  necessary.  The  court 
was  In  error  in  directing  a  verdict  for  de- 
fendant 

As  a  new  trial  must  be  had.  It  is  proper 
to  pass  upon  an  error  assigned  relative  to 
the  exclusion  of  testimony  which  was  offered 
tending  to  imtwach  the  testimony  of  Mr. 


Sturgeon,  wh^se  testimony  it  was  claimed 
tended  to  show  that  tbe  credit  was  extend- 
ed to  defendant's  husband.  This  testimony 
was  admissible  for  this  purpose,  and  vitally 
important  as  bearing  ux>on  the  only  question 
in  dispute. 

Other  errors  assigned  need  not  be  discuss- 
ed. The  questions  Involved  are  not  likely 
to  arise  upon  a  new  trial.  ' 

Tbe  judgment  is  reversed,  and  a  new  trial 
is  ordered. 


MARTIN  V.  JERRY  MADDEN  SHIN- 
GLE CO. 
(Supreme  Court  of  Michigan.    March  81,  1911.) 

1.  Master  and  Sebvant  (§  289*)— I»jx7rie8 
TO  Servant— CorfTBiBtnoBT  Neouoercb— 
JiTBT  Question. 

In  an  action  for  injuries  to  a  servant,  cut 
by  a  gang  saw  while  endeavoring  to  remove  a 
sliver  between  two  of  the  saws,  whether  the 
danger  was  so  obvious  as  to  render  plaintiff 
guilty  of  contributory  negligence  held,  under  the 
evidence,  for  the  jury. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  289. •] 

2.  Master  and  Servant  (S  286*)  —  Injuries 
TO  Servant  — Wabnino  and  instbuctino 
Sebvant— J  DBT  Question. 

In  a  servant's  action  for  injuries  through 
being  cut  by  a  gang  saw,  whether  a  direction 
to  him  to  watch  another  servant  and  see  how 
the  work  was  done  was  a  sufficient  instruction 
held  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  286.*] 

3.  Master  and  Servant  (§  155*)  —  Injuries 
to  Servant  —  Warning  and  Instructinq 
Servant. 

In  a  servant's  action  for  Injuries  for  being 
cut  by  a  gang  saw,  it  was  error  to  limit  an  in- 
struction that,  if  another  employ^  warned  plain- 
tiff that  it  was  dangerous  to  remove  slivers  from 
the  saws  with  his  handsi,  he  was  bound  to  heed 
such  warning,  by  a  proviso  that  th;  employ^ 
warning  him  was  known  by  plaintiff  to  be  ex- 
perienced in  and  about  the  gang  saws. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  303 ;  Dec.  Dig.  {  135. •] 

Error  to  Circuit  Court  Delta  County; 
Richard  C  Flannlgan,  Judge. 

Action  by  Frederick  P.  Martin  against  the 
Jerry  Madden  Shingle  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed,  and  new  trial  ordered. 

Argued  before  HOOKER,  MOORE.  McAL- 
VAY,  BROOICE,  and  BLAIR,  JJ.  „ 

O.  R.  Empson,  for  appellant  Jolui'^  El 
Tracy  (H.  O.  Falrchlld,  of  counsel),  for  ap- 
pellee. 

HOOKER,  J.  The  plaintiff,  a  young  man 
about  19  years  of  age,  applied  for  work  In 
defendant's  sawmill,  and  was  employed  by 
tbe  foreman  to  act  as  helper  on  a  gang  saw. 
It  was  his  duty  to  remove  the  lumber  as  it 
came  from  the  gang  saws,  and  the  accumu- 
lations of  sawdust,  etc.,  for  which  a  pole 
was  provided.  He  was  directed  to  watch 
the  performance  of  his  duties  by  another 
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Tielper,  and  aee  bow  bis  work  was  done. 
Tbis  be  did  for  about  balf  an  bonr  before 
beginning  work  as  belper.  A  few  days  later 
a  sliver  became  fast  between  two  of  the  saws, 
and  be  attempted  to  remove  it,  standing  back 
of  the  saws  at  the  time.  He  took  bold  of  It 
with  bis  band  and  attempted  to  pull  It  out, 
and  Instantly  bis  arm  came  in  contact  with 
the  saw  and  was  Injured,  so  that  amputa- 
tion became  necessary.  He  was  unable  to  ex- 
plain Just  bow  It  bappened,  but  bis  counsel's 
theory  was  that,  owing  to  the  tendency  of 
the  back  teeth  of  the  saw  to  move  upward 
and  forward,  the  stick  was  caught  and  drag- 
ged forward,  taking  bis  band  and  arm  with 
It.  He  testified  that  the  stick  protruded 
beyond  the  saws  about  eight  Inches,  and  he 
took  bold  of  the  four  inches  farthest  from 
the  saw.  The  negligence  charged  Is  in  sub- 
stance that  defendant  failed  to  warn  the 
plalntitr  of  the  danger  attendant  upon  the 
removal  of  slivers  from  the  saws.  Upon  the 
part  of  the  defense  It  was  claimed  that  he 
was  properly  instructed  In  the  performance 
of  bis  duty,  that  the  danger  was  obvious,  and 
that,  moreover,  be  bad  been  distinctly  warn- 
ed by  two  persons,  and  was  guilty  of  con- 
tributory negligence.  A  Judgment  for  $2,- 
500  has  been  appealed  from  by  the  defoid- 
ant. 

In  the  light  of  what  happened,  It  is  easily 
seen  that  seizing  a  stick  as  this  defendant 
did  was  a  most  dangerous  coarse  to  take,  and 
a  Jury  might  readily  and  properly  conclude 
that  an  Inexperienced  young  man,  whose  at- 
tention had  never  been  called  to  the  subject, 
would  be  unlikely  to  understand,  or  even  con- 
sider, the  possibility  of  tbe  consequences  of 
the  movement  of  tbe  saw  toward  tbe  front 
That  it  was  a  serious  menace  to  any  one  who 
should  take  bold  of  a  sliver  Is  now  apparent. 
We  are  not  satisfied  that  this  was  so  obvious 
a  danger  as  to  Justify  our  taking  the  question 
from  tbe  Jury,  or  to  say  that  tbe  direction  to 
watch  another  belper  is  a  sufficient  instruc- 
tion, where  there  are  particular  dangers  at- 
tendant upon  tbe  operation  of  a  machine.  J 
that  might  not,  and  perhaps  would  not,  and 
In  this  case  did  not,  become  apparent  to  tbe 
operator.  Instruction  may  be  iucuiuplete. 
If  it  does  not  warn  against  serious  known 
dangers  not  necessarily  apparent,  or  if  it 
fails  to  advise  tbe  novice  of  the  safer  way, 
when  the  danger  Is  not  obvious  to  tbe  unin- 
itiated. We  think  tbis  case,  though  a  close 
one,  falls  within  tbe  rule  laid  down  in 
Allen  V.  Jakel,  115  Mich.  484.  73  N.  W.  555, 
Ertz  V.  Plerson,  130  Micb.  160,  89  N.  W.  680, 
Kolodzlejskl  v.  Seestadt,  143  Aflcb.  38,  100 
N.  W.  557,  and  Braascb  v.  Michigan  Stove 
Co.,  147  Micb.  676,  111  N.  W.  197. 

We  do  not  lose  sight  of  the  fact  that  a 
buzz  saw  Is  so  obviously  dangerous  that  as 
was  said  in  Willis  v.  Cburchlll  Co.,  120  Mich. 
659,  80  N.  W.  133:  "It  does  not  require  a 
very  high  degree  of  Intelligence  to  know 
that  a  rapidly  revolving  saw  is  a  source  of 
danger  to  any  one  working  In  Its  vicinity. 


Plaintiff  must  be  held  to  have  known  that 
the  method  adopted  by  bim  was  unsafe,  and, 
having  been  informed  of  a  safe  way  to  do  tbe 
work,  he  would  be  guilty  of  contributory  neg- 
ligence In  adopting  the  unsafe  way."  See,  al- 
so, Wight  V.  Michigan  Central,  161  Mich. 
216,  126  N.  W.  414;  Ven  Wyck  v.  Dickinson, 
148  Mich.  418,  111  N.  W.  1033;  Johnson  v. 
Hovey,  98  Mich.  343,  87  N.  W.  172 ;  Toron- 
go  V.  Salllotte,  99  Mich.  41,  57  N.  W.  1042; 
LIndstrand  v.  Delta  Lumber  Co.,  05  Micb. 
254,  32  N.  W.  427.  The  distinction  between 
those  cases  and  tbe  one  now  before  us  i»  in 
the  character  of  the  danger,  and  the  uncer- 
tainty that  it  would  be  understood  or  fore- 
seen by  one  unfamiliar  with  such  snws.  and 
the  failure  to  warn  against  a  danger  which 
the  master  must  have  known. 

We  do  not  mean  to  be  understood  that  a 
warning  must  be  given  against  all  sorts  of 
dangers,  obvious  and  rare,  as  well  as  con- 
cealed, but  inevitable.  The  latter  should  be 
explained,  and  instruction  as  to  the  safer 
way  given,  and  tbe  reason  made  plain.  A 
case  distinctly  in  point  Is  Parkburst  v.  John- 
son, 60  Mich.  70,  15  N.  W.  107,  45  Am.  Rep. 
28.  See,  also,  Reynolds  v.  B.  &  M.  R.  Co., 
64  Vt  66,  24  Atl.  134,  S3  Am.  St  Rep.  908; 
Ingerman  v.  Moore,  90  Cal.  410,  27  Pac.  306, 
25  Am.  St  Rep.  138;  Pullman  Co.  v.  Har- 
klns,  55  Fed.  932,  6  C.  C.  A.  326;  Pullman 
Co.  V.  Laack,  143  111.  242,  32  N.  E.  285,  18 
L.  R.  A.  215;  26  Bn&  P.  1172, 1173,  and  note 
35.  In  Sullivan  v.  India  Mfg.  Co.,  113  Mass. 
399,  the  court  said  on  this  subject:  "It  may 
frequently  happen  that  the  dangers  of  a 
particular  position  for  or  mode  of  doing 
work  are  great,  and  apparent  to  persons  of 
capacity  and  knowledge  of  the  subject  &nd 
yet  a  party,  from  youth.  Inexperience,  Ig- 
norance, or  general  want  of  capacity,  may 
fail  to  appreciate  them.  It  would  be  a 
breach  of  duty  on  tbe  part  of  a  master  to 
expose  a  servant  of  this  character,  even  with 
bis  own  consent,  to  such  dangers,  unless 
with  Instructions  or  cautions  suQdent  to  en- 
able him  to  comprehend  them,  and  to  do  bis 
Tvork  safely  with  proper  care  on  his  own 
part  It  was  therefore  competent  for  the 
plaintiff  to  show  that  there  bad  been  sudi 
a  breach  of  duty  on  the  part  of  tbe  defend- 
ants, and,  although  he  had  In  fact  gone  to 
work  In  tbe  place  pointed  out,  assenting  so 
to  do,  yet  that  be  was  incapable  of  appreciat- 
ing the  dangers  to  which  he  exposed  himself, 
or  of  doing  the  work  safely  without  instmc- 
tlons  or  cautions  which  he  did  not  receive." 

The  claim  of  contributory  negligence  rais- 
ed a  question  for  the  Jury.  There  was  testi- 
mony in  the  case  that  one  Noel,  a  flier,  twice 
warned  the  plaintiff  against  using  bis  bands 
to  remove  sticks  and  slivers  from  tbe  nm- 
chine.  The  testimony  was  disputed.  After 
retiring,  the  Jury  returned  and  nsked  the 
court:  "Would  a  warning  given  by  another 
employ^  constitute  a  warning,  and  prevent 
the  plaintiff  from  recovering?"  Tbe  court 
then  said:    "If  another  employ^  warned  tbe 
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plaintiff  that  It  was  dangerous  to  attempt  to 
remove  slivers  by  means  of  bis  hands,  the 
plaintiff  was  bound  to  give  heed  to  such 
warnings ;  end  If,  after  such  warning  by  an- 
other employ^,  he  used  his  hand,  he  would 
be  guilty  of  contributory  negligence,  and 
cannot  recover:  Provided,  you  find  that  the 
employs  who  gave  him  such  warning,  notice, 
or  caution  was  Imown  by  the  plaintiff  to  be 
an  empl6ye  experienced  in  and  about  the 
gang  saws." 

It  is  urged  that  the  limitation,  by  the  pro- 
viso, to  men  whom  plaintiff  knew  to  be  ex- 
perienced in  and  about  the  gang  saws,  was 
error.  The  case  of  Sullivan  v.  India  Mfg. 
Co.,  supra.  Is  in  point  here,  as  It  afiSrmed 
the  following  Instruction:  "The  plaintiff 
contended  that  any  cautions  given  by  the 
overseer  would  not  avail  to  piotect  the  de- 
fendant But  the  court  ruled  that,  if  the 
plaintiff  had  such  Instruction,  caution,  in- 
formation, or  knowledge  as  would  enable 
him,  with  a  reasonable  exercise  of  care  on 
his  part,  to  do  hia  work  with  safety  to  him- 
self, the  defendant  was  not  liable,  and  that 
it  made  no  difference  whether  he  derived  it 
from  the  defendant's  officers,  from  a  second 
hand  in  another  part  of  the  room,  from  a 
stranger,  or  from  his  own  perceptions  and 
intelligence." 

The  proviso  was  erroneouF.  and  the  Judg- 
ment is  reversed,  and  a  new  trial  ordered. 


HENRY  V.  HOBBS. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Sales  (|  442*)  —  Breach  of  Wabbanty  — 
Measure  of  Damages. 

The  meaanre  of  damages  for  breach  of  war- 
ranty of  apples  sold  la  the  difference  between 
their  actual  value  at  the  time  and  place  of  de- 
livery and  what  their  value  woula  have  then 
and  there  been,  had  they  complied  with  the 
warranty. 

[EM.  Note.— For  other  cases,  aee  Sales,  Cent. 
Dig.  {{  1284-1301;   Dec  Dig.  f  442.*] 

2.  Sales  (i  87*)  — Delivery— Place  — Evi- 
dence— Sufficiency. 

Evidence  held  to  show  that  apples  sold 
were  contracted  to  be  delivered  at  the  place  of 
sale. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  K  239-247;  Dec.  Dig.  {  S7.»] 

3.  Sales  (f  418*)— Breach  by  Seller— Spe- 
cial Dahages— Right  to  Recover. 

Special  damages  for  breach  of  a  contract 
to  sell  apples  are  not  recoverable  where  the  sell- 
er was  not  informed  that  they  were  desired  for 
any  particular  purpose  or  market. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  1174-1201;    Dec.  Dig.  |  418.*] 

Error  to  Circuit  Court,  Grand  Traverse 
Coiipty;  Frederick  W.  Mayne,  Judge. 

Assumpsit  by  Horace  E.  Henry  against 
Hershel  L.  Hobbs.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  BLAIR,  and  STONE,  JJ. 


Farm  C.  Gilbert,  for  appellant  Pratt  & 
Davis,  for  appellee. 

BIRD,  J.  This  is  an  action  of  assumpsit, 
based  upon  defendant's  alleged  warranty  of 
the  quality  of  several  himdred  barrels  of 
apples,  which  be  sold  and  delivered  to  plain- 
tiff in  November,  1907.  Plaintiff  recovered  a 
judgment  of  $500,  and  defendant  assigns  er- 
ror thereon. 

Plaintiff  resides  in  Brltton,  S.  D.,  and 
through  Mr.  Ralph  White,  of  Williamsburg, 
this  state,  be  learned  defendant  bad  apples 
for  sale.  He  came  to  Williamsburg  and  ex- 
amined them.  Two  hundred  barrels  were 
packed.  He  opened  and  examined  such  bar- 
rels as  he  chose  and  likewise  examined  the 
unpacked  ones.  He  purchased  them  for  ^.50 
per  barrel,  to  be  delivered  f.  o.  b.  Williams- 
burg. The  plaintiff  claims  that  the  defend- 
ant warranted  that  the  apples  shoold  be 
"straight  packed  and  to  be  strictly  'ones'  and 
'twos,'  and  if  they  were  not  right  he  would 
make  them  so."  The  apples  were  shipped  to 
Brltton,  S.  D.,  and  other  points  in  the  imme- 
diate vicinity,  and  some  of  them  were  not 
opened  until  the  following  February.  When 
opened  they  were  found  to  be  below  the 
grade  agreed  upon,  and  bad  to  be  sold  at  a 
reduced  price,  and  some  were  worthless  and 
had  to  be  thrown  away.  The  defendant  de- 
nies that  be  vsarranted  the  apples.  His  ver- 
sion of  the  sale  is  that  plaintiff  came  and 
examined  the  apples,  and  while  examining 
the  unpacked  ones  be  remarked  that  if  he 
purchased  them  the  defendant  would  have 
to  use  more  care  in  packing  the  balance  of 
them,  to  sort  out  the  defective  and  imdersiz- 
ed  ones.  Before  returning  to  his  home,  plain- 
tiff arranged  with  Mr.  White  to  ship  the  ap- 
ples to  him  and  make  payment  therefor. 

The  chief  dispute  arises  over  what  was 
the  proper  measure  of  damages.  The  court 
instructed  the  Jury  upon  the  question  of  dam- 
ages as  follows:  "The  plaintiff,  if  you  find 
him  entitled  to  recover,  would  be  entitled  to 
recover  the  difference  between  the  value  of 
the  apples  at  the  time  and  place  of  delivery 
and  tbe  value  as  they  actually  were ;  that  Is. 
the  value  of  the  apples  at  the  same  time  and 
place,  had  they  been, according  to  tbe  terms 
of  the  contract.  That  is  the  measure  of  dam- 
ages— the  difference  between  the  apples  as 
they  actually  were  at  tbe  time  and  place  of 
delivery  and  what  they  would  have  been, 
bad  they  been  in  accordance  with  tbe  con- 
tract The  terms  of  tbe  contract  you  must 
find  from  the  evidence.  The  place  of  delivery 
you  must  find,  in  order  to  find  a  verdict  for 
the  plaintiff,  to  be  in  Dakota.  If  you  find, 
gentlemen,  in  accordance  with  the  conten- 
tions of  tbe  defendant,  then  your  verdict  will 
be,  no  cause  of  action.  If,  on  the  other  hand, 
you  find  in  accordance  with  the  claims  of  tbe 
plaintiff,  then  your  verdict  must  be  such  a 
sum  as  will  represent  tbe  differmce  between 
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tbe  Ttilue  of  the  apples  at  tbe  time  and  place 
ot  dellTery,  namely,  In  Dakota,  the  value  of 
the  apples  at  the  same  time  and  place,  had 
they  been  of  the  kind  and  quality  provided 
for  In  the  contract" 

Error  Is  assigned  upon  that  part  of  the 
Instruction  which  left  It  to  the  Jury  to  de- 
termine vrhether  the  place  of  delivery  was  In 
Williamsburg  or  In  South  Dakota.  Defend- 
ant  Insists  that  the  undisputed  testimony 
shows  that  the  contract  called  for  a  delivery 
of  the  apples  on  the  cars  at  WUllamsbarg, 
and  that  there  was  no  testimony  from  which 
the  Jury  could  find  that  the  apples  were  to  be 
delivered  to  plaintiff  In  South  Dakota.  The 
trial  court  correctly  stated  the  rule  of  dam- 
ages applicable  to  the  case.  80  Am.  &  Eng. 
Ency.  p.  209;  Mechem  on  Sales,  vol.  2,  J  6o2 ; 
McKercher  v.  Curtis,  35  Mlcb.  478 ;  Mazted 
v.  Fowler,  94  Mich,  106,  53  N.  W.  92 ;  Jack- 
son Sleigh  Co.  V.  Holn»8,  129  Mich.  370,  88 
X  W.  895. 

But  we  think  he  was  in  error  in  permit- 
ting the  Jury  to  find  that  South  Dakota  was 
the  place  of  delivery.  The  apples  were  de- 
livered to  Mr.  White,  the  agent  of  plaintiff, 
at  Williamsburg.  Mr.  White  shipped  them  to 
the  plaintiff.  The  plaintiff  paid  for  the  ap- 
ples through  Mr.  White.  The  plaintiff's  own 
testimony  showed  that  the  apples  were  to  be 
delivered  to  him  f.  o.  b.  Williamsburg.  Tbe 
defendant  corroborated  the  plaintiff  on  this 
point.  We  have  searched  the  record  In  vain 
to  find  any  testimony  which  would  Justify 
the  court  In  permitting  tbe  Jury  to  find  that 
the  delivery  was  to  be  made  In  South  Da- 
kota. The  Jury  should  have  been  instructed 
that  the  delivery  was  to  be  made  at  Wil- 
liamsburg. 

It  Is  urged  by  plaintiff's  counsel  that  South 
Dakota  sbould  be  taken  as  tbe  basis  in  esti- 
mating the  damages,  because  the  defendant 
was  Informed  that  the  apples  were  to  be 
shipped  there.  Tbe  law  permits  the  ordinary 
rule  of  damages  to  be  enlarged  so  as  to  in- 
clude special  damages,  where  tbe  circum- 
stances surrounding  the  making  of  the  sale 
were  such  that  It  can  be  said  the  parties  con- 
templated such  damages  in  the  event  of  a 
breach.  The  law  relating  to  such  damages 
Is  well  stated  in  Clark  v.  Moore,  3  Mich.  55, 
and  approved  In  Cuddy  v.  Major,  12  Mich. 
368,  where  It  is  said:  "To  create  such  ex- 
traordinary liability,  there  must.  In  every 
case,  be  something  In  the  terms  of  the  con- 
tract, read  In  the  light  of  surrounding  cir- 
cumstances, which  shows  an  Intention  on  the 
part  of  the  vendor  to  assume  an  enlarged  en- 
gagement, a  wider  responsibility  than  Is  as- 
sumed by  the  vendor  in  ordinary  contracts 
for  the  sale  and  delivery  of  merchandise." 

We  do  not  think,  however,  that  the  facts 
as  they  appeared  In  this  case  would  Justify 
an  enlargement  of  the  rule.  It  appears  that 
the  defendant  knew  that  the  apples  were  to 
be  shipped  to  South  Dakota,  but  It  does  not 


appear  that  the  plaintiff  Informed  him  of  the 
fact.  The  defendant  was  not  Informed  that 
the  apples  had  been  resold,  nor  that  tbe 
plaintiff  desired  them  for  any  particular  mar- 
ket, nor  for  any  special  purpose,  nor  that  he 
had  contracted  to  sell  them  for  any  particu- 
lar price.  Unless  Information  of  this  char- 
acter was  imparted  by  the  plaintiff  to  the 
defendant  at  the  time  the  contract  was  made, 
the  rule  of  special  damages  could  not  be  law- 
fully applied.  Mechem  on  Sales,  vol.  2,  {{ 
1761,  1702;   30  Am.  &  Eng.  Ency.  p.  216. 

There  are  many  other  errors  assigned,  but 
nearly  all  of  them  relate  to  the  question  of 
damages.  As  the  case  must  be  reversed  on 
this  ground,  we  think  it  unnecessary  to  dis- 
cuss the  other  assignments. 

The  Judgment  of  tbe  trial  court  is  revers- 
ed, and  a  new  trial  ordered. 


PEGO  v.  PEGG  et  aL 

(Supreme  Coart  of  Michigan.    March  31,  1911.) 

Husband  and  Wire  (J   47*)  — Tenanct  in 

Common. 

A  deed  by  a  husband  to  his  wife  of  an  un- 
divided one-half  interest  in  described  real  estate 
creates  a  tenancy  in  common,  and  on  iaa  denth 
his  undivided  half  descends  to  his  tieirs,  though 
the  deed  between  the  granting  and  liabendam 
clauses  declares  that  its  object  was  to  convey  to 
the  wife  such  an  interest  that  tbe  parties  there- 
to Will  have  an  estate  in  entirety  which  shall 
vest  in  the  survivor  as  a  complete  estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  i  47.*] 

Appeal  from  Circuit  Court,  Grand  Tra- 
verse County,  in  Chancery;  Frederick  W. 
Mayne,  Judge. 

Suit  by  Mary  O.  Pegg  against  John  Pegg 
and  others.  From  an  order  overruling  a  de- 
murrer to  tbe  bill,  defendants  appeal.  Re- 
versed and  rendered. 

Argued  before  OSTRAXDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE  and  McAL- 
VAT,  JJ. 

Covell  &  Cross,  for  appellants.  Pratt  & 
Davis,  for  appellee. 

BIRD,  J.  The  bill  of  complaint  In  this 
cause  calls  for  the  construction  of  a  deed 
made  by  Davis  Pegg  to  Mary  C.  Pegg,  the 
complainant  Davis  Pegg  was  the  husband 
of  complainant,  and  in  the  year  1897  he  con- 
veyed to  her,  by  warranty  deed  in  the  usual 
form,  an  undivided  one-half  interest  In  and 
to  the  following  described  premises:  "The 
west  half  (W.%)  of  the  southeast  quarter 
(S.  E%)  of  section  three  (3),  and  the  west 
half  (W.%)  of  the  northeast  quarter  (N. 
E.Vi)  of  section  10  (10),  in  Grand  Traverse 
county."  In  the  deed,  between  tbe  granting 
and  the  habendum  clauses,  Is  Inserted  the 
following  clause:  "Tbe  object  and  purpose 
of  this  deed  Is  to  convey  to  said  second 
party  such  an  interest  In  said  land  that  the 
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parties  bei«to  will  have  an  estate  In  en- 
tirety, and  that  the  same  ahall  survire  and 
vest  in  the  survlTor  as  a  full  and  complete 
«8tate."  The  deed  w<^  recorded  in  1901, 
and  in  1902  Davis  Pegg  died.  Complainant 
la  in  possession  of  the  premises,  and  claims 
title  thereto  on  the  theory  tliat  she  and  her 
hnsliand  owned  the  premises  as  tenants  by 
«ntirety,  and,  she  being  the  survivor,  she 
takes  the  whole.  It  is  claimed  by  the  de- 
fendants, who  are  dilldren  and  grandchil- 
<lren  of  Davis  Pegg,  that  Davis  Pegg  and 
-complainant  were  the  owners  of  the  premis- 
es as  tenants  In  common,  and  that  upon  his 
decease  an  undivided  one-half  of  the  prem- 
ises descended  to  them.  The  defendants  de- 
murred to  the  bill,  and  the  trial  court  made 
an  order  overruling  It,  and  they  have  ap- 
pealed from  that  order. 

Davis  Pegg  conveyed  an  undivided  one- 
half  Interest  In  said  premises  to  complain- 
ant He  retained  an  undivided  one-half  In- 
terest therein.  After  this  was  done  they  had 
distinct  titles,  and  were  therefore  tenants 
in  common.  The  title  remained  that  way 
until  Davis  Pegg  died.  The  question  is, 
then:  What  became  of  his  undivided  half? 
Ordinarily  it  would  descend  to  his  heirs,  the 
defendants;  and  it  did  so  descend,  unless 
the  clause  which  was  Inserted  carried  it  In 
a  different  direction.  Complainant  contends 
that  It  did  not  so  descend,  because  she  and 
her  husband  owned  the  premises  as  tenants 
by  the  entirety,  and  were  made  such  by  said 
deed,  and  that  now,  as  survivor  of  her  hus- 
band, she  Is  entitled  to  the  whole  of  said 
premises.  In  order  to  own  the  whole,  as 
survivor,  she  would  have  to  be  seised  of  the 
whole  before  bis  death.  Whatever  vested  in 
her  as  survivor  must  have  been  owned  by 
both  her  and  her  husband  before  his  death, 
and  each  must  have  been  seised  of  the  whole. 
As  neither  one  was  seised  of  the  whole,  but 
both  held  by  distinct  titles,  they  could  not 
have  been  tenants  by  the  entirety.  Neither 
were  they  tenants  by  entirety  of  the  undi- 
vided half  conveyed  to  her,  because  Davis 
Pegg  reserved  no  Interest  In  the  undivided 
half  he  conveyed  to  complainant  The  deed 
as  a  whole  cannot  be  construed  as  creating 
a  tenancy  by  entirety,  because  the  law  was 
not  followed  in  creating  it  At  the  common 
law,  the  unities  of  time,  title,  interest  and 
possession  had  to  be  observed  In  creating 
such  an  estate.  Blackstone,  Commentaries, 
book  2,  p.  182;  Washburn  on  Real  Property, 
vol.  1  (0th  Ed.)  p.  629.  See  suggestion  in 
Bassett  v.  Budiong,  77  Mich.  338,  43  N.  W. 
084,  18  Am.  St  Rep.  404. 

The  common  law  has  remained  unchang- 
ed in  this  respect  and  is  now  in  force.  In 
the  attempt  to  create  an  estate  by  entirety. 
In  the  case  under  consideration,  neither  the 
unity  of  time  nor  title  was  observed.  The 
estate  was  not  created  by  one  and  the  same 
act  neither  did  It  vest  In  them  at  one  and 


the  same  time.  If  the  clause  inserted  can 
be  said  to  be  a  part  of  the  habendum  of  the 
deed,  as  is  argued,  then  that  part  of  the 
habendum  must  fall  on  the  ground  that  It 
seeks  to  enlarge  an  estate  In  common,  which 
is  granted,  into  an  estate  of  entirety,  with- 
out complying  with  the  rules  of  law  for  the 
creation  of  such  an  estate.  By  reason  of 
these  considerations,  the  deed  must  be  read 
as  though  the  "clause"  had  been  omitted. 
The  deed  created  a  tenancy  in  common  be- 
tween complainant  and  her  husband,  and 
upon  bis  decease  his  undivided  one-half  of 
the  premises  descended  to  his  heirs. 

The  order  of  the  trial  court  overruling  de- 
fendants' demurrer,  will  be  vacated  and  set 
aside,  and  an  order  entered  sustaining  the 
demurrer. 

OSTRANDER,  0.  J.,  and  HOOKER, 
MOORE,  and  McALVAY,  JJ.,  concurred  In 

the  result 


WATKINS  et  al.  v.  PHELPS  et  al. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  8aij»  ({  437*)— KVIDEKOB  Adiossibix  Uk- 

DEB. 

A  declaration  coontinK  on  breach  of  war- 
ranty that  a  fnmace  would  in  all  conditions  of 
weather  properly  heat  a  house  excludes  proof 
of  a  warranty  that  the  furnace  would  heat  the 
house  to  plaintiff's  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1248-1257;    Dec.  Dig.  <  437. 'J 

2.  Trial  (|  143*)— DiBEcrsn  Vkkdict— Whew 
Impbopeb. 

A  directed  verdict  is  improper  when  the 
evidence  is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  342,  343 ;   Dec.  Dig.  {  143.*] 

3.  Appeal  and  Ebbob  ({  305*)— Rkvibw  or 

EVIDBRCB—PBBBEQni  SITES. 

Evidence  can  be  reviewed  only  on  an  ex- 
ception taken  to  the  ruling  on  a  motion  for  new 
trial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1750-1764;  Dec.  Dig.  { 
305.*] 

4.  Apfbal  ahd  Ebbob  ({  1026*)— Habhlkss 
Erbor. 

Plaintiffs  cannot  complain  of  rulings  as  to 
dama);e8  recoverable  by  them,  where  the  verdict 
was  for  defendants. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {f  4029,  4030;  Dec  Dig.  i 
1026.*] 

6.  Sales  (S  440*)  — Bbbach  or  Wabbartt  — 

EVIDENCK. 

In  nn  action  for  breach  of  warranty  tliat  a 
fnrnsM  would  properly  heat  a  house,  evidence 
wasvadmissible  for  defendant  that  other  fur- 
nacA  installed  by  them  in  other  booses  were  ef- 
ficient 

[Ed.  Note.— For  other  caaes.  see  Sales,  Cent. 
Dig.  t  1208;    Dec.  Dig.  I  440.*] 

Error  to  Circuit  Court  Washtenaw  Gomi- 
ty;   Edward  D.  Klnne,  Judge. 

Action  by  Lucius  D.  Watkins  and  another 
against   Harrison   T.    Phelps    and   another. 
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Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reveraed,  and  new  trial  ordered. 

Argned  before  OSTRANDER,  C.  J.,  and 
BIRD.  HOOKER.  BIiAIR.  and  STONE,  JJ. 

A.  3.  Waters,  for  appellants.  Arthur 
Brown  and  M.  J.  Cavanaugh,  for  appellees. 

HOOKER,  J.  This  action  was  begun  be- 
fore a  Justice  of  the  peace.  The  declaration, 
though  oral,  was  as  entered,  a  formal  one  of 
three  counts,  all  setting  up  a  promise  by  the 
defendant  to  furnish  and  erect  In  plaintiffs' 
•dwelling  a  liot-air  wood  furnace,  and  war- 
ranting that  the  same  should.  In  all  condi- 
tions of  weather,  properly  heat  said  dwell- 
ing; that  upon  the  completion  of  said  beat- 
ing plant  plaintiffs  paid  to  said  defendant 
therefor  |239.06;  that  said  furnace  was  in- 
-adequate  to,  and  never  did  heat  said  house 
In  many  conditions  of  weather.  Two  of  the 
■counts  alleged  damages  by  reason  of  the 
.breach  of  the  contract.  The  other  stated 
that,  after  ascertaining  that  said  furnace  did 
not  and  could  not  be  made  to  heat  the  house, 
the  plaintiff  notified  the  defendants  that  the 
furnace  was  at  their  disposal,  and  demanded 
the  repayment  of  the  purchase  price  thereof, 
'but  defendants  have  refused  to  repay  the 
same.  The  common  counts  were  added  to  the 
special  counts.  On  appeal  in  the  circuit  a 
Judgment  was  rendered  for  the  defendants, 
and  the  plaintiffs  have  appealed^ 

Rescission. 

The  case  appears  to  have  been  tried  npon 
the  theory  that  plaintiffs  were  entitled  to 
damages  for  the  alleged  breach  of  warranty, 
which  is  inconsistent  with  the  count  based  on 
a  rescission,  and  that  count  and  such  assign- 
ments as  are  based  on  the  theory  of  rescis- 
sion may  be  disregarded. 

The  Warranty. 

The  plaintiffs  introduced  testimony  tending 
to  support  the  warranty  alleged,  and  there 
was  testimony  that  the  promise  was  that  the 
furnace  should  heat  the  house  to  the  satis- 
faction of  the  plaintiffs,  and  their  counsel 
aslied  the  court  to  charge  that,  if  the  Jury 
found  that  such  was  the  agreement,  and  that 
the  plaintiffs  were  not  satisfied,  their  verdict 
should  be  for  the  plolntlffs.  The  warranty  al- 
leged in  the  declaration  lias  been  stated  and 
did  not  Justify  the  introduction  of  this  tes- 
timony or  request. 

Direction  of  Verdict 

It  is  contended  that  the  verdict  was  con- 
trary to  the  evidence,  and  that  for  that  rea- 
son the  Judgment  should  be  reversed.  If  by 
this  counsel  mean  that  the  court  should  have 
directed  a  verdict  for  the  plaintiff,  we  are 
constrained  to  say  that  there  was  a  conflict 
in  the  testimony  both  as  to  the  warranty  and 


the  alleged  breach,  and  therefore  the  direc- 
tion of  a  verdict  would  Iiave  been  error,  an 
they  were  questions  for  the  Jury.  If  we  are 
expected  to  review  the  evidence,  we  must  say 
that  we  can  only  do  that  upon  an  exception 
taken  to  the  ruling  upon  a  motion  for  new 
trial,  and  none  appears  to  have  been  made. 

Damages. 

Several  of  the  questions  relate  to  the  dam- 
ages recoverable,  but,  as  the  verdict  was  for 
defendant,  the  plaintiffs  have  not  suffered 
from  them. 

Other  Furnaces. 

The  defendants  offered  and  the  court  al- 
lowed the  Introduction  of  testimony  tending 
to  show  that  they  had  erected  other  beating 
plants  with  the  same  kind  of  furnaces,  and 
that  they  had  all  been  efllcient,  and  some 
had  satisfactorily  heated  houses  of  equal  size 
with  wood  fuel.  This  was  against  plaintiffs' 
protest  It  was  plaintiffs'  claim  in  this  case 
that  the  furnace  was  better  adapted  to  coal 
than  wood  and  would  not  heat  the  house 
with  wood,  which  Is  what  it  was  agreed  that 
he  should  hum,  citing  Avery  v.  Burrall,  118 
Mich.  672,  77  N.  W.  272.  We  are  of  the  opin- 
ion that  the  testimony  was  not  admissible. 
The  case  of  Second  National  Bank  v.  Wheel- 
er, 75  Mich.  549,  42  N.  W.  968,  states  the 
rule  which  should  have  been  applied.  See, 
also,  Osborne  v.  Bell,  62  Mich.  214,  28  N.  W. 
841;  McOormick  Co.  ▼.  Cochran,  64  Mich. 
636.  81  N.  W.  861;  Altman  ▼.  Fowler,  70 
Mich.  67,  87  N.  W.  708;  Wlckes  Bros.  v. 
Electric  Co.,  70  Mich.  822,  88  N.  W.  299.  The 
case  of  Avery  v.  Burrall,  supra,  was  consid- 
ered properly  distinguishable  from  the  above 
cases,  which  the  present  case  Is  not  and  that 
case  was  not  Intended  to  abrogate  the  gener- 
al role  as  hitherto  applied. 

We  have  endeavored  to  examine  all  ques- 
tions raised,  but  think  it  unnecessary  to  dis- 
cuss all.  Several  requests  are  covered  by 
the  charge. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

8TOCKBRIDOB  ELEVATOR  CO.  ▼. 
BOOTH. 

(Supreme  Court  of  Michigan.    March  81,  1011.) 

1.  Evidence  (|  450*)— Pabol  Evidenci— Con- 
TBACT  OF  Sale— Wabrawtt. 

Plaintiff  agreed  to  purchase  a  car  of  rye 
from  defendant,  and  the  next  day  sent  its  con- 
firmation of  porchase,  which  read:  "We  confirm 
purchase  of  you  tbU  day  by  pbone,  1  car  of 
2  rye  at  57%  f.  o.  b.  your  irtation.  •  •  • 
WeiKbt  and  grade  guaranteed  by  you  at  des- 
tinaUon.  *  *  *  If  the  above  is  not  in  ac- 
cordance with  your  understanding,  wire  or  tele- 
graph ua  immediatelv."  Held,  that  the  parol 
evidence  to  explain  the  clause  in  the  conffnna- 
tion  of  purchase  as  to  grade  was  inadmissible, 
since  the  writing  was  complete  oa  to  the  sub- 
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ject  and  the  terma  of  ule,  and  waa  free  from 
ambiguity.  , 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2074;    Dec.  Dig.  8  450.*J 

2.  EviDBNOB  (i  171*)— Sboordabt  Evidence 
—Writings  Coixatebal  to  Issue. 

lo  an  action  against  the  seller  of  a  car 
load  of  rye  for  breach  of  warranty,  secondary 
evidence  to  show  the  terms  of  a  written  con- 
tract between  the  plaintiff  and  its  vendee  for 
the  purpose  of  proving  one  element  of  plaintiff's 
damages  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  460,  528;    Dec.  Dig.  S  171.»] 

3.  Sales   ({   82*)— Contract  of   Saus— Con- 
BTKuciioN— Terms  of  Payment. 

A  written  confirmation  of  purchase,  after 
fully  specifying  the  subject-matter,  the  quality, 
and  price,  the  time  of  shipment,  and  the  grade 
and  quality  guaranteed,  contained  the  clause, 
"Our  terms  with  you  as  usual."  Held,  that 
the  clause  referred  to  the  condition  of  pay- 
ment. 

[Ekl.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  229-233 ;  Dec.  Dig.  {  82.*] 

Error  to  Circuit  Court,  Lapeer  County; 
George  W.  Smltb,  Judge. 

Action  by  the  Stockbridge  Elevator  Com- 
pany against  Robert  Booth.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  McAL- 
VAY,  JJ. 

Herbert  W.  Smith,  for  appellant  B.  F. 
Reed  and  A.  H.  Perkins,  for  appellee. 

McALVAX.  J.  Plaintiff  is  a  Michigan  cor- 
poration liavlng  Its  business  office  at  Jack- 
son. Defendant  did  business  at  Dryden, 
Mich.  Both  parties  were  engaged  in  tlie 
business  of  buying  and  selling  grain,  and 
from  time  to  time  had  business  dealings  with 
each  other.  This  suit  is  brought  to  recover 
damages  for  a  breach  of  warranty  by  de- 
fendant as  to  the  grade  of  a  car  load  of  rye 
sold  by  him  to  plaintiff. 

The  facts  relating  to  this  sale  are:  That 
defendant  having  rye  for  sale  wrote  to  plain- 
tiff as  follows:  "Dryden,  Micb.  Aug.  16th, 
1905.  Gentlemen:  If  you  want  a  car  of 
strictly  number  two  rye  call  me  up  in  the 
morning  or  wire  me  your  best  offer.  It  is 
in  good  shipping  condition,  thoroughly  dry. 
Yours  respectfully,  Robert  Booth."  After  re- 
ceiving this  card,  Mr.  Sbelden,  secretary  of 
plaintiff  company,  on  the  following  day  call- 
ed defendant  by  telephone,  as  requested,  and 
a  purchase  of  the  car  of  rye  was  arranged. 
On  the  same  day  plaintiff  filled  out  and  mail- 
ed to  defendant  a  blank  "confirmation  of 
purchase"  used  by  plaintiff  for  such  purpose. 
Omitting  the  formal  parts,  it  reads:  "We 
confirm  purchase  of  you  this  day  by  phone, 
1  car  of  2  rye  at  57%  f.  o.  b.  your  sta- 
tion. Less  weighing  and  inspection  fee  60c. 
Weight  and  grade  guaranteed  by  you  at  des- 
tination, shipment  within  10  days.  You  may 
draw  bill  of  lading  attached,  or  we  will  send 
check  for  value  of  car  less    *    •    •    to  cov- 


er any  contingencies.    Balance  to  be  remit- 
ted when  car  is  unloaded.    Our  terms  with 
yon  as  usual,  Sbelden.    If  the  above  is  not 
in  accordance  with  your  understanding,  wire 
or  telephone  us  immediately.     Stockbridge 
Elevator  Co.,  per  Sbelden."     This  was   re- 
ceived by  defendant  on  the  day  after,  togeth- 
er with  written  shipping  instructions,  and 
defendant  immediately  loaded  and  shipped 
the  car  of  rye  according  to  such  instructions, 
and  forwarded  the  bill  of  lading  and  invoice 
to  plaintiff.     This  invoice  was  paid  to  de- 
fendant by  plaintiff  by  check  of  $485.68,- dat- 
ed August  19tb,  which  was  the  date  of  tbe 
invoice.    This  car  was  sold  by  plaintiff  tbe 
day  it  was  purchased.    On  arrival  In  Pitts- 
burg, the  destination,  to  which  it  was  ship- 
ped by  defendant,  it  was  rejected  as  under 
grade.    Defendant  was  notified  of  that  fact, 
and  later  was  notified  that  the  car  could 
not  be  disposed  of  in  Pittsburg,  and  he  was 
requested  to  handle  it  and  give  another  car. 
Defendant  did  nothing  in  regard  to  tbe  mat- 
ter, and  finally  the  car  was  sold  by  plain- 
tiff in  Baltimore,  and  plaintiff  settled  witb 
its  vendee  at  a  loss  of  1124.28.    Defendant 
refused  to  settle,  and  suit  was  brought  In 
justice  court,  where  defendant  pleaded  the 
general  issue,  and  no  question  of  fraud  or 
mistake  was  raised.     Plaintiff  recovered  a 
judgment    On  tbe  trial  in  the  circuit  conn, 
to  which  defendant  appealed,  a  verdict  for 
plaintiff  was  instructed  by   tbe  court,  for 
the  amount  claimed.    The  facts  stated  are 
not  disputed. 
The  errors  relied  upon  by  defendant  are: 
First  That  he  should  have  been  permitted 
to  testify  to  the  conversation  between  the 
parties  over  the  telephone  at  the  time  of  the 
sale.     The  contention  of  the  defendant  Is 
that  this  should  have  been  allowed  for  the 
purpose  of  explaining  the  clause  in  the  con- 
armation   of  xjurchase,   "Weight  and  grade 
guaranteed  by  you  at  destination."     It  was 
claimed  that  the  clause  in  the  writing,  "our 
terms  with  you  as  usual,"  required  explana- 
tion by   showing  former  dealings   between 
tbe  parties.    Tbe  court  construed  this  word 
"terms"  to  refer  to  the  condition  of  pay- 
ment,  and   refused  to  allow   defendant  to 
show  the  terms  of  other  transactions.    The 
record  shows  that  all  of  these  offers  were  in 
fact  made  to  contradict  the  guaranty  clause. 
It  is  undisputed  that  .this  writing  was  re- 
ceived and  accepted  by  defendant  without 
comment  or  objection.     The   question   first 
presented  is  whether  It  Is  of  such  a  char- 
acter that  no  parol  evidence  Is  admissible 
to  vary  or  contradict  It     Plaintiff  claims 
that  this  is  a  written  stipulation  between  the 
parties  which  cannot  be  varied  or  modified 
by  parol  evidence.    The  trial  court  accepted 
this  construction,  and  we  are  In  accord  with 
such  conclusion.    From  the  facts  of  this  case. 
It  appears  that  no  binding  agreement  was 
made  between  the  parties  in  the  conversation 
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over  the  telephone.  The  written  confirma- 
tion by  the  purchaser,  received,  accepted,  and 
acted  upon  by  defendant,  made  this  a  valid, 
enforceable  sale.  It  is  more  than  a  mere 
memorandum.  It  is  complete  as  to  the  sub- 
ject-matter, quality,  price,  time  of  shipment, 
and  both  grade  and  quality  guaranteed  by 
defendant  at  destination;  everything  is  men- 
tioned, except  time  of  payment,  about  which 
there  can  be  no  question  raised,  for  the  rea- 
son that  payment  in  full  was  made  at  once 
and  accepted  by  defendant.  The  entire  un- 
dertaking was  fully  executed  by  both  parties. 
There  was  no  ambiguity  as  to  any  of  its 
terms.  The  record  shows  that  the  sole  object 
of  introducing  the  testimony  relative  to  the 
conversation  over  the  telephone  was  to  con- 
tradict and  vary  the  unambiguous  clause, 
"Weight  and  grade  guaranteed  by  you  at 
destination."  This  court  in  a  very  similar 
case  has  held  that  this  cannot  be  done.  Co- 
ben  V.  Jackoboice,  101  Mich.  409,  59  N.  W. 
665,  and  cases  cited  and  digested. 

Second.  /I&ror  is  assigned  upon  the  ad- 
mission of  secondary  evidence  to  show  the 
terms  of  the  written  contract  of  sale  be- 
tween plaintiff  and  its  vendee.  The  contract 
In  question  was  collateral  to  the  issue  and 
was  only  Important  for  the  purpose  of  prov- 
ing one  element  of  plaintiff's  damages.  This 
evidence  was  admlsslbl&l  1  Oreenleaf,  Ev. 
(16th  Ed.)  S  89;  Foster  v.  Railway  (0.  C.) 
56  Fed.  434. 

Third.  That  the  court  erred  In  refusing 
to  allow  an  explanation  of  the  confirmation 
of  purchase.  We  have  already  held  that 
this  writing  was  such  a  one  as  comes  within 
tbe  rule  that  its  terms  cannot  be  contradict- 
ed or  varied  by  parol  evidence,  and  have 
covered  most  of  tbe  matters  here  discussed. 
It  Is  claimed  that,  because  this  was  partly 
printed  and  partly  written,  there  Is  a  con- 
flict between  the  written  and  printed  parts 
-wbich  required  explanation,  etc.  There  is 
no  ambiguity  or  conflict  between  the  writing 
and  printing  of  this  Instrument,  and  we 
afprce  with  the  court  in  the  construction  of 
tbe  clause,  "Our  terms  with  you  as  usual." 
Tbere  appears  to  be  no  error  In  the  case. 

The  Judgment  is  afflrmed. 


BROWN  V.  FULLER  «t  al. 
(SnpMme  Conrt  of  Michigan.    March  31,  1911.) 

1.  BiASEMENTB   ({   17*)— ReSEBVATION. 

Where  there  is  a  grant  of  land  with  full 
covenants  of  warranty,  without  express  reser- 
vation of  easements,  Uiere  can  be  no  reserva- 
tion by  implication,  anleas  the  easement  is 
•trictly  one  of  necessity. 

[Ed.  Note.— For  other  cases,  see  Eiasements, 
Cent  Dig.  f  45;   Dec.  Dig.  |  17.*] 

2.  EsTOPPKi.  (S  23*)— Estoppel  bt  Debo. 

Where  an  owner  of  land  conveys  the  same 
witboot  any  reservation,  and  warrants  against 


all  incumbrances,  he  Is  estopped  to  claim  any 
interest  In  the  premises. 

[Ed.  Note.— For  other  cases,  see  E3stoppel, 
Cent  Dig.  §f  52-60;   Dec.  Dig.  {  23.*] 

3.  Watebs   ANn   Water   Coubses   (|   156*)— 

RESEBVATION   OF   EaSEUENT. 

An  owner  conveyed  a  part  of  a  lot  ander 
which  tbere  was  a  drain  for  the  sewage  In  his 
building  on  the  part  of  the  lot  retamed.  It 
was  posisible  to  dispose  of  the  sewage  of  the 
building  otherwise  than  over  the  land  conveyed. 
The  owner  conveyed  with  knowledge  that  the 
grantee  would  erect  a  building  which  would  pre- 
vent the  drainage  of  storm  waters  over  the 
land  conveyed.  The  grantee  did  not  agree  to 
build  any  drain  across  the  land  granted.  Held, 
that  the  owner  could  not  compel  the  grantee  to 
permit  a  drain  over  his  land  for  the  sewage 
of  the  building  and  the  storm  waters. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater   Courses,   Cent   Dig.   §i   174-183;    Dec 
Dig.  i  156.*] 

Bird  and  Moore,  JJ.,  dissenUng. 

Appeal  from  Circuit  Court,  Kalamazoo 
County,  In  Chancery;  Frank  B.  Knappen, 
Judge. 

Suit  by  Constance  R.  Brown  against  Hor- 
ace J.  Fuller  and  another.  From  a  decree 
for  plaintiff,  defendants  appeal.  Reversed, 
and  bill  dismissed  and  remanded. 

Complainant  and  defendants  were,  respec- 
tively, owners  of  adjoining  lots  facing  Bur- 
dlck  street,  in  the  city  of  Kalamazoo.  Upon 
complainant's  lot,  which  was  22  feet  wide 
and  about  230  feet  deep,  extending  to  Farm- 
er's alley,  there  bad  stood  for  many  years 
a  three-story  brick  block,  running  east  from 
Burdlck  street  about  00  feet  To  the  east 
and  In  the  rear  of  said  brick  building,  a  one- 
story  building  extended  eastward  to  the  al- 
ley, about  130  feet  The  sewage  from  the 
brick  block  was  conducted  under  the  one- 
story  building  to  a  lateral  sewer  in  Farmer's 
alley.  The  roof  drainage  of  the  block  was 
carried  onto  the  roof  of  the  one-story  build- 
ing and  thence  to  the  alley.  Defendant  de- 
sired to  erect  a  theater,  and,  his  own  lot 
not  affording  suffljclent  area  for  his  purpose, 
negotiated  with  complainant  for  the  purchase 
of  the  rear  or  easterly  130  feet  of  her  lot 
On  November  8,  1908,  a  warranty  deed  of 
said  parcel  with  full  covenants  against  in- 
cumbrances was  executed  by  complainant 
to  defendants  for  a  consideration  of  $5,000. 
This  deed  contains  the  following  agreement; 
"It  is  understood  and  agreed  between  the 
parties  hereto,  as  a  part  of  the  consideration 
of  this  deed,  that  the  second  parties  are  to 
build  a  wall  on  tbe  west  side  of  the  land 
hereby  conveyed,  about  16  Inches  thick  and 
about  40  feet  in  height,  and  that  the  party  of 
tbe  first  part  is  to  own  said  wall  Jointly  with 
said  second  parties,  and  It  is  to  be  used  as 
a  party  wall.  The  center  of  the  said  wall 
to  be  on  the  west  line  of  the  land  above  con- 
veyed." Defendants,  after  said  purchase  was 
completed,  proceeded  to  tear  down  the  one- 
story  building  wbich  stood  on  the  lot  con- 
veyed, and  commenced  excavation  (or  the 
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basement  tinder  the  proposed  tbeater.  In 
excavating,  the  sewer  from  complainant's 
block  was  uncovered,  and  as  defendants  de- 
sired to  make  a  basement  nine  feet  deep, 
wblcb  was  three  or  four  feet  deeper  than  the 
sewer,  the  sewer  was  cut,  and  the  excava- 
tion proceeded.  In  the  negotiations  complain- 
ant did  not  advise  defendants  of  the  exist- 
ence of  the  sewer,  and  the  record  does  not 
show  that  tbey  or  either  of  them  knew  it 
■was  there.  After  the  sewer  was  cut,  com- 
plainant filed  her  bill  of  complaint,  praying 
for  a  mandatory  injunction  compelling  de- 
fendants to  restore  the  sewer  connection  and 
roof  drainpipe,  and  for  a  permanent  injunc- 
tion restraining  defendants  from  breakiug  or 
interfering  with  the  sewer  and  from  inter- 
fering with  the  passaf^e  of  the  roof  drainage 
over  said  lot.  A  preliminary  mandatory  In- 
junction was  granted  ex  parte  which  the 
court  refused  on  motion  to  vacate.  This  in- 
junction was  granted  on  January  15,  1009. 
The  cause  came  on  to  be  heard  on  the  mer- 
its October  17,  1909.  In'  the  meantime,  de- 
fendants had  completed  the  theater  building, 
and,  in  obedience  to  the  mandate  of  the  court, 
had  taken  care  of  the  complainant's  sewage 
and  roof  drainage,  at  considerable  expense. 
Upon  final  bearing,  the  preliminary  injunc- 
tion was  made  permanent.  The  decree  fur- 
ther provides  that  the  expense  of  mainte- 
nance and  repairs  of  the  sewerage  connec- 
tion and  the  storm  pipe  shall  be  borne  equally 
by  the  parties.  From  this  decree  defendants 
appeal. 

Argued  before  0STRANDB3B,  C.  J.,  and 
BIRD,  HOOKER,  MOORE.  McAI/VAY, 
BROOKE,  BLAIR,  and  8T0NR  JJ. 

Osbom  &  Mills,  for  appellants.  E.  M. 
Irish,  for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  The  sole  question  for  determination 
here  is  -whether  or  not  there  is  an  implied 
reservation  of  an  easement  over  the  land 
sold  by  complainant  to  defendants.  It  is 
said  that  In  reaching  the  conclusion  be  did, 
the  learned  circuit  Judge  relied  upon  the  case 
of  Smith  T.  Dresselbouse,  152  Mich.  451,  116 
N.  W.  S87.  An  examination  of  the  facts  In 
that  case  -will  at  once  demonstrate  that  It 
differs  vitally  and  fundamentally  from  the 
case  here  considered.  There  the  owner  of 
two  adjoining  tenements,  located  upon  either 
side  of  a  river,  upon  each  of  which  stood 
a  mill,  sold  one  of  the  tenements  to  the  com- 
plainant In  that  case  and,  as  appurtenant 
to  the  tenement  conveyed,  sold  the  water 
righta  The  owner  and  his  grantees  contin- 
ued to  operate  the  mill  on  the  other  side  of 
the  river,  using  the  water  for  that  purpose. 
Complainant  filed  his  bill  to.  enjoin  the  nse 
of  the  water.  This  court  held  that,  as  to  the 
water,  complainant  was  a  tenant  in  common 
with  the  owner  of  the  adjoining  tenement 
on  the  opposite  bank  of  the  stream.  Mr. 
.Tustice  Ostrander,  in  stating  the  general  rule, 
there  said:    "It  is  a  general  rule  of  the  law 


of  easements  that,  where  the  owner  of  two 
tenements  sells  one  of  them,  the  purchaser 
takes  the  portion  sold  -with  all  the  benefits 
and  burdens  which  appear  at  the  time  of  the 
sale  to  belong  to  It,  as  between  It  and  the 
property  which  the  vendor  retains."  The 
matter  under  consideration  was  a  grant,  not 
a  reservation,  and  in  discussing  the  effect  of 
the  grant  he  further  said:  "We  should  not 
expect  that  the  grant  of  the  land  on  one  side 
of  the  river  only,  the  grantor  retaining  the 
land  mill  on  the  other  side,  and  using  the 
water  there  appurtenant,  conveyed  an  ex- 
clusive right  to  the  entire  water  power.  The 
terms  of  the  grant  to  complainant  are  ex- 
press and  seem  to  be  unambiguous.  The 
land  is  described  by  metes  and  bounds.  One 
boundary  is  the  center  of  the  main  channel 
of  the  river.  The  mill  trqct  and  the  mill  are 
within  the  boundaries.  It  is  the  mill  privi- 
lege and  water  power  'there  situate,'  i.  c., 
appurtenant  to  the  land  conveyed,  which  is 
deeded,  with  the  right  to  flow  land  and  to 
'use  and  make  use  of  the  water  power  there 
situated.' " 

Assuming,  therefore,  that  the  rule  was 
correctly  stated,  the  case  was  determined, 
not  by  any  application  of  the  rule,  but  by  a 
construction  of  the  terms  of  the  grant.  Nor 
is  It  applicable  to  the  case  under  considera- 
tion. Here,  the  sewer  was  under  ground.  It 
was  not  apparent,  and  defendants  are  not 
shown  to  have  had  any  knowledge  ot  its  ex- 
istence under  the  land  purchased  by  them. 
But,  If  they  had  such  knowledge,  that  fact 
would  not  be  controlling  because  complain- 
ant knew  that  the  use  to  which  this  property 
was  to  be  devoted  would  uncover  the  sewer 
and,  as  it  existed,  destroy  it. 

Even  if  it  could  be  said  that  a  grantor  un- 
der any  circumstances  could  by  Implication 
reserve  the  right  to  continue  an  underground 
sewer  in  the  premises  granted,  which  we  do 
not  determine,  it  would  not  aid  complainant. 
Here,  it  is  sought  by  implication  to  reserve 
the  right  to  have  the  existing  sewer  de- 
stroyed and  rebuilt  in  the  air  through  the 
basement  of  the  tenement  to  be  erected  upon 
the  demised  lands.  Simply  to  state  such  a 
proposition  would  seem  to  be  a  sufllclent  an- 
swer. 

The  rule  applicable  to  Implied  reserratlona 
of  easements  is  stated  in  Cyc.  vol.  14,  p.  1171, 
as  follows:  "As  regards  implied  reserva- 
tions of  easements,  the  matter  stands  on 
principle  in  a  position  very  different  from 
implied  grants.  If  the  grantor  intends  to 
reserve  any  right  over  the  tenement  grantei. 
It  Is  his  duty  to  reserve  it  expressly  in  the 
grant  To  say  that  a  grantor  reserves  to 
himself  in  entirety  that  which  may  be  bene- 
ficial to  him,  but  which  may  be  most  injuri- 
ous to  his  grantee.  Is  quite  contrary  to  the 
principle  upon  which  an  Implied  grant  de- 
pends, which  Is  that  a  grantor  shall  not  dero- 
gate from  or  render  less  effectual  his  grant 
or  render  that  which  he  has  granted  le»n 
beneficial  to  his  grantee.    Accordingly,  where 
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there  !s  a  grant  of  land  with  full  covenants 
of  warranty  without  express  reservation  of 
easements,  the  best  considered  cases  hold 
that  there  can  be  no  reservation  by  Implica- 
tion, unless  the  easement  la  strictly  one  of 
necessity." 

Gases  are  dted  from  many  Jurisdictions  In 
support  of  this  statement  of  principle,  and 
we  think  It  is  In  accord  with  the  weight  of 
modem  authority.  The  great  weight  of  au- 
thority touching  the  question,  with  reference 
to  subterranean  drainage.  Is  to  the  effect 
that,  if  the  owner  of  the  land  under  which 
there  is  such  a  drain  conveys  a  part  of  It 
with  full  covenants  of  warranty  without  ref- 
erence to  the  drain,  no  easement  Is  reserved. 

The  grantor  and  his  privies,  under  such 
circumstances,  are  estopped  to  claim  any  in- 
terest in  the  premises  so  granted.  To  per- 
mit such  a  claim  would  be  to  allow  the  gran- 
tor to  derogate  from  the  terms  of  his  grant 
which,  by  every  applicable  principle,  is  for- 
bidden. The  authorities  upon  the  subject  are 
collected  and  discussed  in  A.  &  E.  Enc.  of 
Law  {2d  Ed.)  vol.  10,  p.  420.  See,  also,  14 
Cyc.  p.  1169,  and  cases  there  cited,  and  Fam- 
bam  <m  Waters  &  Water  Rights,  vol.  3,  pp. 
2454,  2455. 

In  the  recent  case  of  Covell  v.  Bright,  157 
Uich.  419,  122  N.  W.  101,  which  upon  prin- 
ciple much  resembles  the  case  at  bar,  we 
said:  "To  entitle  the  complainant  to  a  de- 
cree, the  burden  was  upon  him  to  establish 
that  the  servitude  was  apparent,  continuous, 
and  strictly  necessary  to  the  enjoyment  of 
bis  lands"— citing  cases. 

In  New  Jersey,  a  different  doctrine  for  a 
long  time  obtained,  based  upon  the  ruling 
in  the  celebrated  case  of  Pyer  v.  Carter,  1 
Hnrlst.  &  N.  916,  and  those  cases  which  fol- 
lowed the  mle  there  laid  down.  Pyer  v.  Car- 
ter has  frequently  been  severely  criticised, 
and  was  finally  distinctly  overruled  in  Eng- 
land. Tbe  case  of  Toothe  v.  Bryce,  50  N. 
J.  Bq.  688,  25  Atl.  182,  contelns  a  review  of 
the  English  and  American  cases,  questions 
the  soundness  of  the  doctrine  announced  by 
that  court  in  Its  earlier  decisions  and  seems 
to  recognize  tbe  distinction  between  an  im- 
plied grant  of  an  easement  and  an  implied 
reservation. 

While  It  Is  apparent  from  the  record  that 
It  will  be  somewhat  expensive  to  dispose  of 
the  sewage  from  complainant's  building  oth- 
erwise than  over  defendants'  land,  It  by  no 
means  appears  that  It  is  Impossible  to  do 
so.  There  Is  not  made  out,  therefore,  a  case 
of  strict  necessity. 

The  case  presents  this  alternative:  Either 
complainant  at  some,  perhaps  considerable, 
expense  to  herself,  must  take  care  of  her 
own  sewage  and  storm  waters,  or  the  de- 
fendants who  purchased  and  paid  for  a  ten- 
ement warranted  to  be  free  from  all  Incum- 
brances, must  take  that  tenement  charged  inr 
perpetuity  with  an  incumbrance  of  a  very 
serious  character  and  one  which  is  liable 
through   the  breaking  or  stoppage  of  the 


drain,  to  cause  serious  annoyance  and  dam- 
age. 

Why  should  defendants  be  compelled  to  ac- 
cept this  burden?  Why  should  they  be- 
charged  In  perpetuity  with  the  duty  of  de- 
fraying one-half  of  the  expense  of  maintain- 
ing complainant's  sewer  as  well  as  the  cost 
of  its  original  construction?  So  far  as  the 
record  discloses,  they  have  done  no  act 
which  was  not  fully  warranted  by  the  terras 
of  the  grant  to  them.  They  have  sought  to- 
make  use  of  the  granted  tenement  In  a  law- 
ful manner  and  In  a  manner  and  for  a  pur- 
pose known  By  complainant  before  the  sale. 

Touching  the  disposition  of  the  storm  wa- 
ters. It  Is  clear  that,  by  the  sale  of  the  one- 
story  building  upon  which  It  had  theretofore- 
been  carried  to  tbe  alley,  with  the  knowledge 
that  said  building  was  to  be  immediately 
demolished,  complainant  must  have  known 
that  such  drainage  would  be  interrupted. 
Tlie  very  terms  of  her  written  contract 
show  this,  because  she  stipulated  for  the- 
erectlon  of  a  brick  wall  betweeri  the  prem- 
ises granted  and  those  retained.  This  wall 
WU8  to  be  16  Inches  thick  and  about  40  feet 
in  height.  It  is  obvious  that  she  could  not 
have  contemplated  the  carrying  of  her  roof 
waters  over  that  wall.  At  that  moment  It 
was  apparent  that  some  new  arrangement 
must  be  made  to  care  for  tbls  water.  De- 
fendants did  not  contract  to  build  a  new 
drain  and  carry  It  across  their  own  property 
to  the  alley,  nor  did  they  agree  to  construct 
a  new  sewer,  and  we  know  of  no  principle- 
of  equity  which  would  compel  them  to  do  so. 

The  decree  of  the  court  below  is  reversed, 
and  tbe  bill  of  complaint  Is  dismissed,  and^ 
inasmuch  as  tbe  record  discloses  that  defend- 
ants have  expended  certain  sums  of  moneys 
in  obedience  to  the  mandate  of  the  court  In- 
caring  for  complainant's  sewage  and  wa- 
ter, the  record  will  be  remanded  for  th» 
purpose  of  ascertaining  tile  exact  amount  of 
such  expenditure  which,  when  ascertained,, 
shall  be  decreed  to  be  a  debt  due  from  com- 
plainant to  defendants  for  the  collection  of 
whl(di  execution  may  Issuer 

OSTRANDER,  0.  J.,  and  HOOKER,  Mot 
ALVAY,  BLAIR,  and  STONE,  concurred 
with  BROOKE,  J. 

BIRD,  J.  (dissenting).  I  am  of  the  opin- 
ion that  the  trial  court  reached  a  right  con- 
clusion upon  the  law  and  facts  in  this  case- 
and  that  it  ought  to  be  affirmed  by  this 
court 

In  the  case  of  Smith  t.  Dresselhouse,  152 
Mich.  451,  lie  N.  W.  387,  Mr.  Justice  Os- 
trander,  discussing  the  doctrine  of  Implied 
reservations  quoted,  with  approval,  the  fol- 
lowing general  rule  of  easements:  "It  Is  a 
general  rule  of  the  law  of  easements  that, 
where  the  owner  of  two  tenements  sells  one- 
of  them,  the  purchaser  takes  the  portion  sold 
with  all  tbe  benefits  and  burdens  which  ap- 
pear at  the  time  of  the  sale  to  belong  to  itr 
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as  between  it  and  the  property  which  the 
vendor  retains.  Seymour  v.  Lewis,  13  N.  3. 
Bq.  439  [78  Am.  Dec.  108].  Every  grant  of 
a  thing  naturally  imports  a  grant  of  it  as  it 
actually  exists.  United  States  v.  Appleton, 
1  Sumn.  (U.  S.)  502  [Fed.  Caa.  No.  14,463]." 

Mr.  Justice  Selden,  in  speaking  of  this 
rule,  said:  "This  is  not  a  rule  for  the  bene- 
fit of  purchasers  only,  but  is  entirely  recip- 
rocal. Hence,  if.  Instead  of  a  benefit  con- 
ferred, a  burden  has  been  imposed  upon  the 
portion  sold,  the  purchaser,  provided  the 
marks  of  this  burden  are  open  and  visible, 
takes  the  prc^erty  with  the  servitude  upon 
it"    Lampman  v.  Milks,  21  N.  T.  505. 

If  we  are  to  take  the  foregoing  rule  as  oar 
guide  in  determining  this  case,  I  am  very 
firm  in  the  conviction  that  defendants  took 
the  deed  of  the  premises  burdened  with  the 
sewer.  In  arriving  at  this  conclusion,  the 
distinction  made  by  Mr.  Justice  BROOKB^  in 
his  opinion,  between  implied  grants  and  im- 
plied reeerrations,  has  not  been  overlooked. 
Although  there  is  a  difference  of  opinion  in 
the  cases  as  to  the  degree  of  necessity  re- 
quired to  create  them,  the  better  rule  seems 
to  1)e,  and  the  one  supported  by  the  weight 
of  authority  is,  that  a  reasonable  necessity  is 
sufficient  to  raise  an  implied  grant;  where- 
as, a  strict  necessity  is  necessary  to  raise  an 
implied  reservation.  This  court  has  adopted 
the  strict  necessity  rule  In  Covell  v.  Bright, 
157  Mich.  419,  122  N.  W.  101.  The  quesUon 
therefore  arises  whether  the  circumstances 
of  this  case  are  such  as  to  bring  it  within 
the  rule  of  strict  necessity.  A  study  of  the 
record  has  pursuaded  me  that  they  do.  To 
establish  her  case  it  was  necessary  for  com- 
plainant to  show  that  the  easement  claimed 
was  apparent,  oontinuout,  and  itrictlv  tieoe»- 
sary. 

Was  the  easement  apparent?  "Apparent 
easements"  have  been  defined  to  be  those  the 
existence  of  which  appears  from  the  constrac- 
tlon  or  condition  of  one  of  the  tenements  so 
as  to  be  capable  of  being  seen  or  known  on 
inspection.  10  Eng.  and  Am.  Ency.  405.  To 
this  class  of  easements  belongs  the  bed  of  a 
running  stream,  an  overhanging  roof,  a  pipe 
for  carrying  water,  a  drain,  or  a  sewer.  Fet- 
ters V.  Humphreys,  18  N.  J.  Bq.  262.  And 
the  mere  fact  that  a  drain  or  aqueduct,  as 
the  case  may  be,  is  concealed  from,  casual 
vision,  does  not  prevent  it  from  being  "ap- 
parent" in  the  sense  in  which  that  word  is 
used  In  tliat  connection.  Larsen  t.  Peterson, 
53  N.  J.  Eq.  88,  30  AQ.  1004. 

Defendant  testified  that  he  did  not  know 
that  the  sewer  extended  through  the  prem- 
ises conveyed  to  him.  If  be  had- no  actual 
knowledge,  he  did  have  constmctive  knowl- 
edge of  that  fact  He  had  owned  for  up- 
wards of  25  years  premises  side  by  side  with 
the  premises  in  question,  with  like  improve- 
ments. He  knew  there  was  a  sewer  which 
served  complainant's  premises  because  he 
had  the  front  portion  of  them  under  lease 
nearly  two  years  before  he  purchased  the 


rear  portion,  and  at  the  time  there  were  five 
water-closets  in  the  portion  he  had  under 
lease.  He  knew  that  the  sewer  from  his  own 
premises  was  discharged  into  the  Farmer's 
alley  sewer  and  must  have  known  that  there 
was  no  other  sewer  into  which  it  could  be 
discharged,  and.  If  he  did.  It  would  not  be 
unreasonable  to  assume  that  he  knew  the 
same  thing  was  true  of  complainant's  piem- 
isea.  On  one  occasion,  prior  to  his  purctutse, 
a  portion  of  the  floor  in  the  rear  part  was 
taken  up,  which  disclosed  the  sewer,  and  de- 
fendant was  present  at  that  time.  Defoid- 
ant  had,  before  purchasing  the  properly,  talk- 
ed and  planned  with  complainant's  husband 
about  building  a  theater  where  be  has  since 
erected  one,  and,  in  doing  so,  undoubtedly 
considered  the  question  of  plumbing  among 
other  questions  of  construction  and  arrange- 
ment A  knowledge  of  these  facts  was  suf- 
ficient in  the  law  to  put  defendant  upon  in- 
quiry and  to  charge  him  with,  notice  that 
the  sewer  traversed  that  portion  of  the  prem- 
ises purchased  by  him. 

Is  the  easement  continuous?  Thi  sewer 
.bad  been  in  existence  for  20  years,  was  of  a 
permanent  nature,  was  in  use  at  the  time, 
and  was  susceptible  of  being  used  and  en- 
joyed without  making  an  entry  on  defend- 
ant's premises,  except  for  the  purpose  of  re- 
pair. These  facts  would  clearly  bring  it 
within  the  definition  of  a  "continuous  ease- 
ment" Larsen  v.  Peterson,  58  M.  J.  Eq.  88, 
30  Atl.  1094. 

Is  the  easement  strictly  necessary  to  the 
enjoyment  of  complainant's  prraiises?  The 
sewer  in  Farmer's  alley  is  the  only  one 
available  for  her  use.  The  city  engineer  tes- 
tified that  one  might  be  constructed  to  De 
Visser  alley,  but  that  It  would  be  Impractica- 
ble for  the  reason  that  where  It  would  dis- 
charge into  that  sewer,  it  would  be  only  18 
inches  underground.  The  topography  of  that 
part  of  the  city  is  such  that  no  other  sewer 
can  be  constructed  which  will  serve  these 
premises  without  a  prohibitive  expense.  A 
cesspool  was  suggested  by  complainant;  but 
the  city  authorities  would  not  permit  it 
Sl>e  then  made  an  efTort  to  buy  the  right  of 
her  neighbor  on  the  north  to  go  through  the 
partition  wall  and  connect  with  his  sewer, 
which  also  discharges  into  the  Farmer's  al- 
ley sewer;  but  to  this  her  neighbor  would 
not  consent  We  have  then  a  situation  where 
complainant  must  be  permitted  to  use  the 
sewer  which  has  served  her  premises  for  20 
years,  if  her  building  is  to  have  any  sewer 
service.  If  this  situation,  which  nature  has 
so  fashioned  that  the  sewage  can  be  direct- 
ed only  in  the  direction  of  Farmer's  alley, 
does  not  bring  it  within  the  rule  of  strict 
necessity,  it  would,  indeed,  be  dlfflcnlt  to 
suggest  one.  If  greater  exigoicy  than  here 
exists  is  required  before  the  strict  necessitf 
rule  can  apply,  there  would  be  Uttle  use  for 
the  existence  of  the  rule,  as  its  use  would 
be  BO  Infrequent  as  to  render  it  useless. 

In  my  opinion,  the  trial  court  found  bla 
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wa7  to  a  Tery  equitable  adjustment  of  the 
entire  matter,  and  I  think  his  decree  should 
be  affirmed. 

MOORE,  J.,  concurred  with  BIBD,  J. 


CABBY  et  al.  v.  COMBS. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Appbai.  akd  Ehbok  ({§  724,  757*)— Assign - 

KENIB   OF    BBBOB^BBIET    OP  APPELLANT. 

Circuit  Court  Rule  47e  and  Supreme  Court 
Rule  40  (68  N.  W.  viii),  providing  that  a  detail- 
ed anignment  of  the  errors  on  which  appellant 
proposes  to  rely  shall  accompany  a  bill  of  excep- 
tions, and  that  the  brief  of  appellant  shall  con- 
tain a  concise  statement  of  facta  distinct  from 
the  argument,  must  be  complied  with,  and  as- 
signments of  error  whicli  do  not  disclose  the  na- 
ture of  the  objection  nor  the  page  of  the  record 
in  which  the  same  may  be  found  and  a  state- 
ment of  acts  devoted  to  disconnected  excerpts 
from  the  testimony  do  not  comply  with  the 
rules. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  (Tent  Dig.  H  2997,  3092:  Dec  Dig.  {{ 
724,  TOT. 'J  . 

2.  Appkai.  and  Ebbob  (f  173*)— Tbxokt  of 
Cask  on  Tbial  Coubt— Review. 

A  defendant  is  bound  in  the  Supreme  Court 
by  theory  on  which  he  defended  the  suit  in  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^nt.  Dig.  U  1079-1120;  Dec.  Dig.  { 
17a*] 

8.  Ho)ce8t£ad  (5  212*)— Actions— Pabtibb. 

In  ejectment  against  a  married  woman 
claiming  the  land  as  a  part  of  a  lot  which  she 
owns  and  on  which  she  resides  with  her  hus- 
band as  a  homestead,  the  husband  must  be 
made  a  party  defendant. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  393 ;   Dec.  Dig.  §  212.*] 

Error  to  Circuit  Court,  Van  Buren  (boun- 
ty; I/.  Burget  Des  Volgnes,  Judge. 

Action  by  Goldie  Carby  and  another 
against  Sadie  Combs.  There  was  a  Judg- 
ment for  plalntifrs,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Argued  before  MOt>BB,  McALVAY, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Barnard  &  Lewis,'  for  appellant  Thomas 
J.  Cavanaugb,  for  appellees. 

McALVAT,  J.  This  Is  an  action  of  eject- 
ment brought  by  plaintifFs  to  recover  posses- 
sion of  a  certain  strip  of  land  18  feet  wide, 
described  In  the  declaration  as  the  north 
18  feet  of  lot  5,  block  3,  Phelps'  addition  to 
the  Tillage  of  Lawrence,  In  Van  Buren  coun- 
ty. This  strip  of  land  lies  between  the  lots 
belonging  to  these  parties,  and  Is  claimed 
by  both  of  them.  Defendant,  Sadie  Combs, 
is  a  married  woman,  who  owns  the  premises 
next  north  of  this  disputed  strip,  and  occu- 
pies the  same,  together  with  her  husband, 
as  a  homestead.  The  jury  found  In  favor 
of  the  plaintiff,  and  Judgment  was  duly  en- 
tered upon  the  verdict  Defendant  has 
brought  the  case  to  this  court  for  review 
upon  writ  of  error. 


For  the  purpose  of  correcting  a  practice  In 
making  up  the  records  and  briefs  In  cases 
brought  to  tbls  court  for  review,  which  is 
becoming  entirely  too  frequent,  attention  is 
called  to  the  fact  that  In  many  cases  in  pre- 
paring the  assignments  of  error  in  the  rec- 
ord and  the  statement  of  facts  in > the  briefs 
the  requirements  of  Circuit  Court  Rule  47e 
and  Supreme  Court  Rule  40  (68  N.  W.  viU) 
are  practically  disregarded.  The  former  pro- 
vides that  "a  detailed  assignment  of  all  the 
alleged  errors  upon  which  the  appellant  pro- 
poses to  rely"  shall  accompany  a  bill  of  ex- 
ceptions, and  the  latter,  that  "the  brief  of  a 
party  bringing  a  cause  to  this  court  shall 
contain  a  clear  and  concise  statement  of 
facts  distinct  from  the  argument,"  etc. 
Thirty  errors  are  assigned  In  tbls  case,  of 
which  the  following  Is  a  sample  of  all  except 
two:  (1)  "The  court  erred  In  overruling  the 
objection  of  defendant's  counsel  and  num- 
bered (1)  on  the  margin  of  the  record."  No 
Inkling  Is  given  of  the  nature  of  the  objec- 
tion or  the  page  upon  which  it  Is  to  be  found. 
The  145  pages  of  the  record  must  be  ex- 
amined to  locate  the  margin  upon  which  "(1)" 
appears.  The  appellant's  statement  of  facts 
covers  six  pages,  of  which  all  but  one  are 
devoted  to  disconnected  excerpts  from  the 
testimony,  and  the  brief  of  the  appellee  Is 
subject  to  the  same  criticism,  and  does  not 
comply  with  the  rule,  in  pointing  out  where- 
in the  first  statement  Is  Insufficient  or  Inac- 
curate. It  is  the  Intention  of  the  court  to 
find  some  means  to  induce  those  who  are  de- 
linquent in  this  respect  to  bear  In  mind  that 
the  requirements  of  the  rules  must  be  re- 
spected. 

The  principal  contention  relied  upon  by 
defendant  and  claimed  as  error  Is  the  re- 
fusal of  the  court  to  direct  a  verdict  for  her, 
on  the  ground  that  the  premises  next  north 
of  the  disputed  strip,  of  which  said  strip 
was  claimed  to  t>e  a  part,  were  occupied  by 
defendant  and  her  husband  as  a  homestead, 
and  the  husband  was  not  made  a  party  de- 
fendant to  proceedings. 

The'  court  must  accept  this  as  the  bona 
fide  contention  of  defendant,  although  the 
record  seems  to  disclose  that  a  claim  was 
made  inconsistent  with  It,  i.  e.,  that  the  hus- 
twnd  alone  was  occupying  this  strip.  De- 
fendant must  be  bound  by  the  theory  upon 
which  she  defended,  and  that  was  tliat  this 
strip  was  in  fact  a  part  of  the  lot  which  she 
owned,  and  upon  which  she  resided  with  her 
husband  as  a  homestead.  We  are  of  the 
opinion  that  the  court  was  In  error  and 
should  have  granted  the  motion.  ' 

The  case  is  controlled  by  the  case  of  Had- 
dy  V.  Tobias,  85  Mich.  326,  48  N.  W.  499. 
This  court  in  that  case  held:  "The  statute 
(citing  It)  requires  the  actual  occupant  to  be 
made  defendant,  and,  where  husband  and 
wife  occupy  premises  as  their  home,  the 
domicile  is  that  of  both.    Neither  can  be  said 
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to  be  In  the  occupation  to  the  exclusion  of 
the  other ;  each  having  the  right  to  enter  the 
family  residence  whichever  owns  it  The  oc- 
cupancy Is  therefore  joint  and  not  severable, 
and  both  parties  should  be  made  parties  de- 
fendant under  the  statute."  The  court  cit- 
ed and  relied  upon  the  following  cases:  Hod- 
son  T.  Van  Fossen,  26  Mich.  68;  Henry  v. 
Gregory,  29  Mich.  68,  68;  Rowe  v.  Kellogg, 
54  Mich.  206,  209,  19  N.  W.  957 ;  Cleaver  v. 
Bigelow,  61  Mich.  47,  27  N.  W.  851. 

The  court  should  have  directed  a  verdict. 

The  Judgment  Is  reversed  and  set  aside, 
and  record  remanded. 


SHEPARD  T.  GERMANIA  FIRE  INS.  CO. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  INSOBANCK  (I  168*)  — FiBX  iNSnRANCE  — 

Pbopebtt  Covebed  by  Policy— Additions. 
Plaintiff,  owning  a  brick  store  and  also  a 
wooden  building,  used  In  connection  with,  situ- 
ated five  to  eight  feet  In  the  rear  of,  and  con- 
nected by  an  inclosed  passageway  with,  the 
store,  applied  to  the  local  agent  for  insurance; 
and  he  usued  a  policy  describing  the  insured 
propertv  as  the  "one-story  brick  bnilding." 
Soon  after  the  state  agent  Inspected  the  proper- 
ty, conferred  with  the  local  agent,  and  then 
canceled  the  policy,  and  wrote  another,  in  which 
the  words  of  description  were  substantially  the 
same,  with  the  addition  of  the  words,  "and  its 
additions  adjoining  and  communicating  with 
the  foundations."  Held  that,  there  being  no 
other  building  to  which  the  word  "additions" 
could  apply,  the  new  policy  included  the  wooden 
building. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  339-346;    Dec.  Dig.  {  163.*] 

2.  Affeai.  and   Ebbob  (f  1050*)— Habuucss 

ElBBOB. 

Plaintlfl  having  been  entitled  to  an  instruc- 
tion tliat  the  fire  policy  by  its  terms  covered  a 
certain  wooden  building,  defendant  was  not  prej- 
udiced by  introduction  of  evidence  to  show,  and 
submission  of  the  issue  of,  estoppel  of  defend- 
ant to  claim  the  policy  did  not  cover  such 
building. 

[EVl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1050.*] 

Error  to  Circuit  Oourt,  Clinton  Connty; 
Kelly  S.  Searl,  Judge. 

Action  by  Laura  L.  Shepard  against  the 
Germania  Fire  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  STONE,  JJ. 

Wilkinson  &  Younglove  and  Walbrldge  & 
Kelley,  for  appellant  Lyon  &  Molnet,  for 
appellee. 

BIRD,  J.  Plaintiff  instituted  this  suit  to 
recover  for  a  loss  which  she  suffered  by  Are 
to  certain  business  property  which  she  owned 
In  the  village  of  Ovid.  She  had  Judgment 
in  the  trial  court,  and  the  defendant  brings 
the  case  to  this  court  by  writ  of  error. 

The  plaintiff  was  the  owner  of  two  brick 
stores  facing  the  east,  on  Main  street,  in 


the  village  of  Ovid.  The  north  one  was  oc- 
cupied as  the  post  office,  and  the  south  one 
as  a  restaurant  At  the  rear  of  the  stores 
and  from  five*  to  eight  feet  distant  was  a 
two-story  wooden  structure  extending  near- 
ly the  entire  width  of  the  stores.  The  wood- 
en building  was  connected  with  the  store  oc- 
cupied as  a  restaurant  by  an  inclosed  pas- 
sageway and  was  used  in  connection  with  it. 
The  brick  oven  used  by  the  {)akery  was  situ- 
ate in  the  rear  part  of  the  wooden  building. 
A  short  time  prior  to  the  issuance  of  the 
policy,  the  wooden  structure  occupied  tlie 
place  where. the  post  oflSce  now  stands.  It 
was  moved  to  the  rear,  and  the  brick  stores 
were  erected  in  the  summer  of  1906.  In  the 
autumn  of  that  year,  when  the  improvements 
were  nearing  completion,  plaintiff,  being  de- 
sirous of  obtaining  some  insurance  thereon, 
applied  to  her  husband  who  was  the  local 
agent  for  the  defendant  He  wrote  and  de- 
livered to  her  a  Michigan  Standard  policy, 
descrlUng  the  property  as  "the  one-story 
brick  building  located  on  the  west  side  of 
Main  street,"  etc.  Plaintiff,  upon  learning 
that  the  policy  did  not  cover  the  wooden 
building.  Informed  her  husband  that  a  local 
agent  tiad  agreed  to  Insure  the  buildings  as 
an  entirety,  and  that  she  preferred  to  have 
it  done  in  that  way.  The  husband  express- 
ed some  doubt  of  his  authority  to  make  the 
policy  cover  both  buildings  and  suggested 
that  the  matter  rest  until  he  could  communi- 
cate with  the  state  agent  Subsequently  Mr. 
Spice,  the  state  agent,  came  and  inspected' 
the  property,  and,  after  doing  so,  he  canceled 
the  policy  which  had  been  written  by  the 
husband  and  drew  up  the  policy  in  questiour 
describing  the  property  as  "the  one-story 
brick,  metal  f^^/or  composition  roof  build- 
ing, and  its  additions  adjoining  and  communi- 
cating with  their  foundations."  The  policy 
gave  "permission  to  make  ordinary  altera- 
tions, additions,  and  repairs,  without  notice, 
until  required."  Later  a  fire  occurred,  which 
damaged  both  the  brick  and  wooden  build- 
ings. Defendant  refused  to  pay  the  loss  on 
the  wooden  building  on  the  ground  that  it 
was  not  Included  In  the  description  of  the 
property  Insured.  Suit  was  brought  on  the 
policy  and  plaintiff  recovered  a  Judgment  for 
the  damage  to  both  buildings. 

The  trial  court  admitted  parol  proof  of  the 
conversations  between  the  plaintiff  and  her 
husband  and  her  husband  and  the  state 
agent,  with  reference  to  the  issuing  of  the 
policies,  and  Instructed  the  Jury  that  if  plain- 
tiff was  misled,  by  these  conversations  and 
the  acts  of  defendant,  into  believing  that  the 
policy  In  question  covered  the  wooden  build- 
lug,  and  she  relied  upon  it,  the  defendant 
would  be  estopped  to  deny  that  it  was  so 
covered.  The  defendant  assigns  error  upon 
the  admission  of  this  testimony  and  also  on 
this  charge  of  the  trial  court 
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Tbe  plaintiff  contended.  In  the  trial  court 
and  In  tbls  court,  that  the  Jury  ought  to 
have  been  Instructed,  as  a  matter  of  law, 
that  the  wooden  buUdlng  was  covered  by  the 
terms  of  the  policy.  If  plaintiff  is  right  lu 
this  contention.  It  disposes  of  the  defendant's 
assignments  of  error.  Therefore  we  will  first 
consider  that  question. 

When  the  words  of  description  contained  In 
the  policy  are  read  In  connection  with  the 
undisputed  testimony,  with  reference  to  the 
location,  the  surroundings,  the  ownership, 
and  the  use  made  of  the  property,  we  have 
no  hesitancy  In  holding,  as  a  matter  of  law, 
that  the  wooden  building  was  Included  with- 
in the  terms  of  the  policy. 

The  record  shows  that  both  brick  and 
wooden  t>alldlngs  were  owned  by  plaintiff; 
that  the  wooden  buUdlng  was  not  to  exceed 
eight  feet  distant  from  the  briclc  building; 
that  It  was  used  In  connection  with  the  res- 
taurant In  the  brick  building ;  and  that  it 
was  connected  by  a  walk,  and  before  the 
fire  It  was  made  Into  an  Inclosed  passageway. 
The  words  of  the  description  contained  In 
the  first  policy  made  It  very  clear  that  It  ap- 
plied only  to  the  brick  building.  Soon  after 
its  issue,  Mr.  Spice,  the  state  agent  of  de- 
fendant, came  and  inspected  the  property, 
and,  after  so  inspecting  and  conferring  with 
the  local  agent,  he  canceled  the  first  policy 
and  wrote  the  one  sued  upon.  In  which  the 
words  of  description  are  substantially  in  the 
language  of  the  first  policy  with  the  addition 
of  the  words,  "and  Its  additions  adjoining 
and  communicating  with  the  foundations." 
The  evident  Intent  in  changing  and  adding  to 
the  description  was  to  include  something 
which  was  omitted  In  the  first  policy.  The 
word  "additions"  was  Intended  to  have  some 
significance,  and  there  was  no  other  building 
to  which  It  could  apply  save  the  wQodcu 
building.  Unless  we  say  It  applied  to  the 
wooden  building,  we  are  obliged  to  say  that 
It  meant  nothing.  If  we  are  to  adopt  de- 
fendant's view,  we  would  be  obliged  to  say 
that  both  descriptions  should  be  given  the 
same  construction,  notwithstanding  they  read 
differently.  If  the  change  In  description  bad 
been  made  by  an  Inexperienced  local  agent, 
we  might  have  more  misgiving  about  the  In- 
tent In  making  the  change;  but  when  the 
state  agent,  with  nearly  30  years  of  experi- 
ence behind  him  In  the  Insurance  world, 
comes  and  looks  this  property  over  and 
changes  the  description  so  as  to  Include  the 
word  "additions,"  we  are  In  duty  bound  to 
say  that  it  was  done  to  include  something 
that  was  not  included  in  the  first  policy,  ahd 
that  that  something  was  the  wooden  build- 
ing. 

The  case  of  Outherie  Laundry  Co.  v.  North- 
ern Assurance  Ck)mpany,  17  Okl.  571,  87  Pac. 
649,  is  very  similar  to  the  one  under  consid- 
eration.   The  Insured  property  was  descrlb-  • 


ed  as  a  two-story  basement  and  t>rlck  build- 
ing, with  metal  roof  and  Its  additions  adr 
Joining  and  communicating.  Including  foun- 
dations, occupied  as  a  steam  laundry.  A 
boiler  house,  four  feet  distant,  was  connected! 
with  the  main  building  by  a  steam  pipe  and 
by  a  partially  completed  platform  and  over- 
head arch  between  the  buildings  and  a  side- 
walk along  the  side.  It  was  held  that  the 
policy  Included  the  boiler  house.  For  similar 
Interpretations,  see  Marsh  v.  C!oncord  Muto- 
al  Fire  Ins.  Co.,  71  N.  H.  253,  61  AU.  898  ^ 
Phenix  Ins.  Co.  v.  Martin  (Miss.)  16  South. 
417;  Marsh  v.  Mew  Hampshire  Ins.  Ca,  7(h 
N.  H.  690,  49  Atl.  88;  Pettlt  v.  State  Ina.. 
Co.,  41  Minn.  299,  43  N.  W.  378;  Grass  T.. 
Assur.  Co.,  92  Wis.  656,  66  N.  W.  712. 

We  are  of  the  opinion  that  the  plalntlfT 
was  entitled  to  an  instruction  in  accordance- 
with  his  contention.  Under  this  view  of  the- 
case,  the  admission  of  the  testimony  com- 
plained of  and  the  submission  to  the  Jury- 
of  the  question  of  estoppel  are  of  no  Importr- 
ance. 

The  case  Is  affirmed. 

HOOKER,  MOORE,  and  STONE;  JT.,  con- 
curred with  BIRD,  J. 

OSTRANDER,  C.  X  I  think  the  terms  of 
policy,  interpreted  in  the  light  of  the  undis- 
puted testimony  concerning  the  situation  or 
the  property  at  the  time  the  policy  was  I*" 
sued,  Included  both  the  brick  and  the  frame' 
structures.  I  therefore  concur  In  afflrming. 
the  Judgment 


CARDINAL  V.   HOUGHTON  COUNTY    ST. 

RT.  CO. 
(Supreme  Court  of  Michigan.    March  31,  1911.)- 

1.  NEOLIGENCE   (I    136*)— CONTRIBDTOBT   NB6- 

UOENCE — Directing  Vebdict. 

To  hold  that  the  court  should'  have  granted' 
defendant's  motion  for  a  directed  verdict  on  the 
ground  of  contributory  negligence,-  plaintifTs 
evidence  must  be  given  its  greatest  probative 
force,  and  it  must  be  found,  as  matter  of  law,- 
that  he  was  guilty  of  contributory  negligence. 

[E3d.  Note. — For  other  cases,  see  Negligence^ 
Cent  Dig.  {{  333-346;  Dec.  Dig.  |  13e.»] 

2.  Street  Railroads  (8  99*>-Coi,U8ion  with 
Team — Contbibutoby  Nbguqbnce. 

Plaintiff,  with  wliose  team  an  electric  car;, 
coming  from  behind,  collided  at  a  turn  in  the 
road,  where  the  track  came  nearer  the  c«ri>. 
than  elsewhere,  with  which  place  he  was  fa- 
miliar, was  guilty  of  contributory  negligence ; 
he,  though  having  an  unobstructed  view  to  the- 
rear,  having  last  looked  in  that  direction  when 
250  feet  from  the  turn,  except  that  when  10 
feet  from  it  he  looked  a  little  to  the  aide,  giv- 
ing him  a  view  of  6  or  6  feet  behind  him. 

[Ed.  Note.— For  other  cases,  nee  Street  Rail- 
roads, Cent.  Dig.  {§  209-216 ;   Dec.  Dig.  g  99. •J 

Error  to  Circuit  Court,  Houghton  County; 
Albert  T.  Streeter,  Judge. 

Action  by  Dolphis  Cardinal  against  the- 
Houghton  County  Street  Railway  Company. 
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Judgment   for  plaintiff.     Defendant   brings 
error.    Reversed,  without  new  trial. 

Argued  before  BIRD,  McALVAY,  BLAIR, 
BROOKE  and  STONE,  JJ. 

Allen  F.  Reea,  for  appellant.  P.  H.  O'Brien 
(W.  A.  Burrltt,  of  counsel),  for  appellee. 

McAliVAY,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  for  Injuries  claimed 
to  have  been  negligently  inflicted  upon  blm 
by  defendant  in  tbe  operation  of  one  of  its 
cars.  A  part  of  defendant's  street  railway 
runs  from  Red  Jacket  to  Houghton.  This 
electric  road,  in  going  from  the  former  to 
the  latter  place,  passes  through  the  village 
of  Laurlum  along  Lake  Linden  avenue  to 
Florida  street,  which  Joins  Lake  Linden  ave- 
nue at  about  a  right  angle.  The  car  tracks 
turn  Into  Florida  street  on  a  curve  and  con- 
tinue on  said  street  towards  Houghton. 
Along  these  streets  the  line  is  double  track- 
ed, running  on  each  side  of  their  center 
lines  for  the  entire  distance  Involved  in  this 
case.  Lake  Linden  avenue  extends  on  in  an 
easterly  course  beyond  Florida  street  to  the 
village  of  Lake  Linden.  On  the  day  in  ques- 
tion, Jnly  16,  1907,  plaintiff,  who  was  a  truck 
farmer  and  lived  In  Lake  Linden,  had  been 
peddling  his  produce  from  bouse  to  house  in 
the  village  of  Laurium,  and  also  In,  Red  Jack- 
et and  Calumet  fie  drove  a  one-horse  bag- 
gy without  a  top,. and  had  a  boy  to  help  him 
and  to  tend  the  horse.  He  took  a  lunch  in 
a  saloon,  and  they  visited  all  the  saloons  In 
Laurlum  and  Red  Jacket  In  the  course  of 
trade  during  the  day.  Returning  towards 
home  in  the  afternoon,  driving  towards  the 
east  along  the  south  side  of  Lake  Linden 
avenue,  with  the  boy  riding  on  the  seat  nest 
to  the  car  track,  intending  to  proceed  on 
Lake  Linden  avenue  beyond  Florida  street, 
be  claims  that,  Just  as  his  horse  had  stepped 
on  the  first  track,  a  car  of  defendant  coming 
up  behind  him  on  tbe  south  track,  which  be 
was  crossing,  struck  the  front  w^eel  of  the 
buggy  and  threw  him  forward  on  the  dash- 
board, breaking  his  leg  at  the  ankle.  The 
boy  received  some  bruises  on  the  left  aide  of 
bis  face  and  Jumped  off.  As  tbe  car  track 
makes  this  curve  into  Florida  street,  it  comes 
nearer  the  curb  at  the  comer,  leaving  quite 
a  narrow  passage  between  the  side  of  the 
car  and  tbe  curb.  At  tbe  time  of  the  acci- 
dent, a  car  bound  in  the  opposite  direction 
for  Red  Jacket  was  standing  on  the  other 
track  lOQ  feet  south  of  the  intersection  of 
these  streets. 

Plaintiff  says  that  he  looked  back  to  see  if 
«  car  was  approaching  when  he  got  to  the 
last  block,  which  would  be  about  250  feet 
from  where  the  accident  occurred  at  the 
•curve,  and  could  see  two  or  three  blocks,  and 
■saw  no  car  coming.  When  he  got  ten  feet 
'from  the  curve  he  says  he  looked  on  the  side 
■A  little  bit  back  and  saw  or  heard  no  car. 
He  says  the  horse  got  on  the  track,  and  he 
then  saw  the  car  coming  alongside  of  blm. 
lie  .pulled  instantly  on  tbe  horse  to  get  him 


from  the  track,  and  tbe  collision  occurred. 
There  is  some  disagreement  in  the  testimony 
for  plaintiff  as  to  whether  or  not  tbe  borse 
and  buggy  were  on  the  track  at  the  time  tbe 
car  struck  it  One  witness,  who  was  a  pas- 
senger in  the  car  which  was  standing  still 
on  the  other  track  south  of  the  place  of  col- 
lision, testified  that  tbe  buggy  was  on  tbe 
track.  Tbe  testimony  of  the  plaintiff  and  the 
boy  is  to  the  effect  that  the  buggy  was  not 
upon  tbe  track.  Tbe  undisputed  fact  is  that 
the  horse  was  not  injured  at  all,  and  that 
when  the  car  stopped  the  buggy  was  along- 
side of  the  car  and  between  it  and  the  side- 
walk. The  damage  to  the  buggy  consisted  in 
breaking  the  forward  left  wheel,  one  of  the 
thills,  and  part  of  the  dashboard.  After  the 
car  struck  tbe  buggy,  all  the  witnesses  agree 
that  it  moved  but  a  short  distance ;  the  boy 
says  about  one  foot  Some  of  tbe  witnesses 
on  tbe  part  of  plaintiff  testified  that  tbe  car 
had  a  speed  of  20  miles  an  hour  until  it 
came  to  the  curva  The  testimony  for  de- 
fendant tended  to  show  that  the  car  was 
running  slowly  the  whole  length  of  this 
block,  under  perfect  control;  that  plaintiff 
drove  rapidly  up  from  behind  the  car  urg- 
ing his  horse  attempting  to  get  ahead,  and 
was  not  seen  by  the  motorman ;  that  as  tbe 
car  rounded  the  curve  it  collided  with  the 
plaintiff's  rig  Just  before  he  reached  the  track 
In  an  attempt  to  cross  ahead  of  the  car ;  that 
plaintiff  bad  been  drinking,  and  his  injury 
was  caused  by  bis  own  negligence. 

Tbe  court  submitted  the  case  to  the  Jury, 
which  returned  a  verdict  for  plaintiff.  A 
motion  for  a  new  trial  was  denied  defendant 
Tbe  errors  assigned  and  relied  upon  by  de- 
fendant relate  to  the  refusal  of  the  court  to 
direct  a  verdict  for  defendant ;  the  refusal  to 
give  certain  requests  to  charge;  rulings  on 
certain  evidence;  and  tbe  refusal  to  grant  a 
new  trial.  When  the  plaintiff  rested  his  case, 
and  also  at  the  close  of  tbe  entire  cose,  de- 
fendant moved  and  requested  the  court  to 
direct  a  verdict  In  Its  favor  on  account  of 
the  contributory  negligence  of  plaintiff. 

The  record  shows  without  dispute  that 
plaintiff  was  perfectly  familiar  with  the 
crossing  of  tbe  car  tracks  at  the  place  In 
question;  that  for  several  years  he  had 
crossed  it  frequently  In  going  from  and  re- 
turning to  bis  home.  The  entire  distance 
from  the  place  where  he  was  injured  along 
Lake  Linden  avenue  westerly  for  several 
blocks,  a  distance  of  1,000  to  1,200  feet,  was 
level,  straight,  and  unobstmcted. 

In  determining  whether  or  not  the  court 
was  in  error  in  denying  defendant's  motion, 
we  must  give  the  plaintiff's  case  its  greatest 
probative  force,  and  find  as  a  matter  of  law 
that  upon  his  own  showing  he  was  gnilty  of 
contributory  negligence.  Plaintiff  testifies 
that  he  was  driving  along  this  street  with 
the  horse  upon  a  walk  for  the  last  block. 
He  says  on  direct  examination-  "I  was  driv- 
ing on  Lake  Linden  avenue,  and 'I  got  to  tbe 
last  block.    It  was  about  by  Hebert's  placa 
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I  looked  behind  me,  I  don't  know  bow  far, 
maybe  a  block  or  two  bebind  me.  I  didn't 
hear  any  car  coming.  I  tbought  to  drive 
along  slowly.  Tbe  horse  was  on  a  walk  as 
far  as  tbe  corner,  and  before  I  got  to  tbe 
crossing,  and  abont  10  or  15  feet  before  I 
tried  to  cross  the  track,  I  was  busy  to  look 
ahead  of  me  to  see  If  any  car  was  coming 
from  Houghton  or  Lake  Linden,  and  I  hap- 
pened to  see  a  Lake  Linden  car  was  lying 
still,  and  I  turn  on  tbe  side  and  was  listen- 
ing to  see  If  any  car  coming  behind  me.  1 
didn't  bear  any  car  coming  from  bebind  me, 
and  I  didn't  see  none.  I  tbonght  I  was  all 
right  as  far  as  tbe  curve.  •  •  •  Q.  Did 
you,  or  did  you  not,  look  to  see  whether  a 
car  was  coming  from  behind?  Mr.  Rees: 
Same  objection.  Court:  I  think  that  is  sub- 
ject to  the  same  ruling ;  but,  being  the  third 
question,  I  will  permit  it  to  be  answered, 
and  give  you  an  exception.  A.  Tea,  sir ;  be- 
fore  I  got  to  the  curve  on  tbe  crossing,  I  look 
to  tbe  side  and  was  listening  if  I  could  bear 
a  car  coming.  I  didn't  see  no  car  coming. 
I  didn't  bear  anything.  I  thonght  I  was  all 
rigbt,  and,  as  soon  as  tbe  horse  was  on  the 
track,  tbe  first  thing  I  see  tbe  Houghton  car 
was  coming  along  side  of  me,  and  'Lord,'  I 
says  to  myself,  'I  am  too  late  I'  *  *  *  I 
recollect  a  pole  at  the  corner  of  Lake  Linden 
avenue  and  Florida  street.  Q.  When  you 
looked  on  the  side  to  see  if  yon  could  hear 
something  comiug,  you  may  tell  us  where 
you  were  with  reference  to  that  pole,  bow 
far  from  the  pole?  A.  I  was  about  15  feet 
from  tbe  pole  when  I  look  on  the  side.  I  can- 
not tell  exactly  bow  far  I  look  back  along 
tbe  track,  but  I  can  tell  as  near  as  I  think  I 
did  look.  I  was  about  ten  feet  from  tbe 
curve.  Before  I  got  to  tbe  curve  tbe  last 
time  I  look  on  the  side  about  maybe  five  or 
six  feet  I  was  listening  at  the  same  time 
If  I  could  bear  any  car  coming  behind  me, 
and  I  didn't  bear  no  car  coming  behind  me, 
and  I  didn't  see  no  car  behind  me.  •  •  •  " 
On  cross-examination  witness  repeats  about 
looking  back  tbe  first  time  about  two  blocks, 
and  says  concerning  tbe  last  look  at  the 
curve:  "I  look  on  tbe  side  a  little  bit  back. 
I  look  on  tbe  side.  We  can  see  a  little  back 
when  we  look  on  tbe  side.  I  didn't  see  the 
car.  I  didn't  look  far  back.  I  was  looking 
ahead.  I  was  more  fear  for  tbe  Bougbton 
car  (tbe  one  coming  bebind  him).  The  Lake 
Linden  car  was  stopped.  I  saw  tbe  Lake 
Linden  car  was  lying  still,  so  I  tbought  I 
was  all  right  to  cross  tbe  cnrve.  Q.  And  you 
didn't  look  back  to  see  any  car  coming  from 
bebind?  A.  When  I  got  to  the  curve  I  Just 
look  on  tbe  side."  This  is  all  of  plaintiff's 
testimony,  and  all  of  tbe  evidence  on  his 
part,  showing  tbe  degree  of  care  be  exercis- 
ed as  be  approached  tbe  crossing  at  this 
curve. 

The  degree  of  care  which  a  person-  Is  bound 
to  exercise  in  crossing  a  car  track,  which  of 
Itself  Is  a  place  of  danger.  Is  such  care  as 
tbe  situation  and  surroundings  demand  of  a 


prudent  and  careful  person.  Gardner  v.  Rail- 
road Co.,  97  Mich.  240.  56  N.  W.  603 ;  McGee 
V.  RaUroad  Co.,  102  Mich.  115,  60  N.  W.  293, 
26  L.  R.  A.  300,  47  Am.  St  Rep.  607;  Ben- 
nett V.  St.  Ry.  Co.,  123  Mich.  692,  82  N.  W. 
51&  After  he  took  bis  first  look  bebind  him 
at  a  distance  of  at  least  250  feet  from  the 
crossing,  until  he  was  injured,  be  took  no 
look  behind,  except  as  he  states,  looking  a 
little  to  the  side,  which  be  thinks  gave  him  a 
view  of  6  or  6  feet  behind  him.  He  had  an 
unobstructed  view  behind  for  3  blocks  and 
more,  and,  when  about  75  feet  from  cross- 
ing, air  unobstructed  view  in  front  of  blm  to 
tbe  comer  and  down  Florida  street,  the  only 
direction,  other  than  from  behind  him,  from 
which  danger  could  threaten.  He  saw  the 
other  car  standing  there,  and  knew  that  dan- 
ger, If  any  there  could  be,  must  arise  from 
a  car  approaching  from  behind.  At  the  time 
be  looked  a  little  to  one  side,  one  look  be- 
hind, which  be  was  bound  to  give,  would 
have  disdosed  this  approaching  car  which 
was  then  in  full  view.  We  can  draw  no  oth- 
er conclusion  from  bis  testimony  and  tbe 
undisputed  physical  facts  which  make  it  cer- 
tain that  If  he  had  looked  be  would  have 
seen  the  approaching  car,  but  tbat  be  was 
guilty  of  negligence  which  contributed  to 
bis  injury. 

It  is  contended  that  under  tbe  circumstanc- 
es shown  by  the  record,  this  case  is  brought 
within  our  decisions  which  hold  that  not- 
withstanding tbe  negligence  of  plaintiff,  it 
is  a  question  of  fact  for  tbe  Jury  whether 
or  not  tbe  m.ttorman  after  discovering  such 
negligence  by  the  exercise  of  reasonable  care 
could  have  avoided  the  collision. 

Whether  this  case  comes  within  the  rule 
laid  down  in  the  line  of  cases  cited  can  be 
determined  only  from  an  examination  of  the 
evidence  in  the  record.  The  case  has  been 
tried  three  times.  In  denying  defendant's 
motion  for  a  new  trial  after  the  last  trial — 
the  motion  was  upon  tbe  grounds:  (1)  tbat 
the  verdict  was  against  the  weight  of  evi- 
dence; and  (2)  that  plaintiff  was  guilty  of 
contributory  negligence — the  trial  court  said: 
"This  cause  has  been  tried  in  this  court  three 
times.  Tbe  verdict  of  the  Jury  on  tbe  first 
trial  was  in  favor  of  the  plaintiff.  On  mo- 
tion for  defendant  the  verdict  was  set  aside 
and  a  new  trial  granted,  because  the  verdict 
was  dlearly  against  the  weight  of  tbe  evi- 
dence. On  the  second  trial  the  Jury  dis- 
agreed, and  a  third  trial. was  had  resulting 
in  a  verdict  in  favor  of  the  plaintiff.  The 
testimony  offered  and  received  on  the  three 
trials  was  substantially  the  same.  My  opin- 
ion, entertained  at  tbe  close  of  the  first 
trial,  tbat  the  verdict  was  contrary  to  the 
weight  of  the  evidence,  remains  my  opinion 
at  the  close  of  the  third  trial.  •  •  ♦•• 
He  further  says:  "In  the  present  case,  so 
strong  is  my  opinion  as  to  the  weight  of  the 
evidence  that  I  should  probably  grant  a  mo- 
tion, could  I  discover  any  way  of  submitting 
the  second  ground  on  which  the  motion  la 
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based  to  the  determination  of  the  supreme 
«ourt  without  the  expense  of  another  trial." 
This  Is  the  Judgment  of  the  court  who  tried 
the  case  three  times  upon  the  weight  of  the 
evidence.  We  do  not  determine  that  ques- 
tion; but  we  may  give  It  consideration  in 
determining  whether,  under  the  evidence,  a 
<ase  is  disclosed  where  the  doctrine  of  dis- 
covered negligence  should  be  applied.  From 
our  examination,  of  the  evidence  we  find  that 
this  Is  not  a  case  for  the  application  of  that 
doctrine,  and  determine  that  as  a  matter 
of  law  plaintiff  was  guilty  of  contributory 
negligence  and  cannot  recover. 

It  follows  that  It  will  not  be  necessary  to 
consider  other  questions. 

The  judgment  is  reversed  and  set  aside, 
and  no  new  trial  will  be  granted. 

BROOKE  and  STONE,  JJ.,  concurred  with 
McALVAY,  J. 

BIiAIR,  J.  I  concur  In  the  ^versal  of 
this  case  upon  the  ground  that  the  plalntUT 
-was  guilty  of  contributory  negligence,  as  a 
matter  of  law,  and  that  the  Jury  should  have 
been  so  Instructed.  I  am  not  prepared,  how- 
ever, to  hold,  as  a  matter  of  law,  that  there 
was  no  evidence  which  would  permit  of  the 
application  of  the  doctrine  of  discovered 
negligence,  and  am  therefore  of  the  oplnlcn 
that  a  new  trial  should  be  ordered. 

BIRD,  J.,  concurred  with  BLAIR,  J. 


NBIFEBT  V.  METLER, 
<Sapreme  Court  of  Michigan.    March  31,  1911.) 

1.  Masteb  and   Sebvant  (§  210*)— Injubies 

TO  SeBVAWP— ASSUMPTIOW  OF  RISK. 

An  employ^  assumes  the  risk  of  the  obvious 
dangers  incident  to  his  employment.   . 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  610;   Dec.  Dig.  g  219.*] 

2.  Masteb  and  Servant  (S  154*)— Injubies 
TO  Servant— Wabnino—Necessitt— Obvi- 
ous Danqebs. 

Where  a  man  of  mature  years  and  exten- 
sive experience  in  the  use  of  macliinery,  more 
or  less  dangerous,  and  seven  months  experience 
In  defendant's  mill,  had  observed  the  dangerous 
character  of  a  pulley  and  bad  himself  on  sev- 
eral occasions  previously  i>erformed  the  same 
act  which  finally  caused  his  injury,  the  danger 
of  allowing  his  hand  to  be  caught  between  a 
loose  belt  and  the  pulley  being  obvious,  it  can- 
not be  said  that  defendant  was  negligent  in  not 
warning  bim. 

[Ed.  Note. — For  other  cnses.  see  Master  and 
Servant,  Cent  Dig.  §g  308,  309;  Dec.  Dig.  § 
1M.»] 

Error  to  Circuit  Court,  Wayne  Cotmty; 
Henry  A.  Mandell,  Judge. 

Action  by  Albert  Neifert  against  Curtis 
li.  Metier.  From  a  Judgrment  for  defendant, 
gltiivtitt  brings  error.    Affirmed. 

The  plaintiff,  a  young  man  then  27  years 
«f  age,  was  seriously  Injured  on  May  22. 


1908,  while  attempting  to  put  a  belt  upon  a 
revolving  pulley  In  defendant's  sawmill. 
The  mill,  operated  by  water  power,  was  a 
small  one,  requiring  but  three  men  to  mn 
it  These  men  were.  Clock,  the  foreman,  one 
Kovalske,  and  the  plaintiff.  Plaintiff  began 
wording  In  the  mill  in  October,  1902,  about 
seven  months  before  he  was  Injured.  His 
principal  work  was  that  of  a  tall  sawyer; 
1.  e.,  as  the  boards  were  sawn  from  the  log, 
he  would  take  one  end.  Kovalske  the  otber 
end,  and  they  together  would  place  the  board 
upon  a  car.  When  not  engaged  at  this  work 
or  Ih  cleaning  up  about  the  floor  of  the  mill, 
he  did  such  other  work  as  Clock,  the  fore- 
man, directed.  During  the  threshing  seasons 
of  1900  and  1901  plaintiff  had  accompanied 
a  steam  threshing  outfit,  and  had  assisted  in 
its  operation,  and  in  the  fall  of  1901  bad. 
with  another,  operated  a  corn  shredder,  also 
driven  by  steam.  While  engaged  in  running 
this  latter  machine,  plaintiff  had  been  slight- 
ly injured  by  attempting  to  turn  an  oil  cup, 
and  take  out  a  cornstalk,  which  had  become 
lodged  between  the  sprocket  wheel  and  the 
chain.  This  earlier  accident  bad  happened 
while  the  machine  was  in  motion.  Plain- 
tiff was  familiar  with,  and  had  used,  the 
ordinary  farm  machinery  such  as  mowers 
and  binders.  The  main  shaft  in  defendant's 
mill,  which  was  set  in  motion  through  a 
beveled  gear  by  the  water  wheel,  was  lo- 
cated upon  tiie  first  floor.  Upon  it  were 
several  pulleys  of  different  sizes  carrying 
belts.  Some  of  these  belts  ran  up  through 
the  floor  and  furnished  power  to  move  the 
machinery  located  above.  On  the  ground 
floor  there  was  a  sawdust  carrier  which 
was  operated  by  power  transmitted  through 
a  short  belt  which  ran  from  a  small  puUey 
upon  the  main  shaft  to  a  larger  one  upon  a 
countershaft,  which  connected  with  the  car- 
rier. This  particular  main  shaft  puUey  was 
about  Biz  inches  in  diameter,  with  its  out- 
side edges  raised  somewhat  like  a  spool.  It 
was  wide  enough  to  carry  a  belt  four  or  six 
inches  wide.  It  was  In  the  nature  of  a  split 
pulley;  the  two  halves  being  bolted  together 
upon  the  shaft  These  bolts  went  through 
the  ends  of  the  pulley,  the  raised  edges  of 
which  were  notched  to  accommodate  the  bolt 
heads.  This  method  of  construction  left  the 
flanges  ut)on  either  end  of  the  pulley  un- 
even and  somewhat  serrated.  The  belt, 
when  in  position  upon  both  pulleys,  was 
loose,  and  would  not  operate  the  carrier  un- 
til a  tightener  pulley  was  applied.  On  the 
day  plaintiff  was  Injured  the  sawdust  car- 
rier got  out  of  order.  Clock  and  plaintiff 
went  down  to  the  ground  floor  to  fix  it 
While  this  was  being  done,  the  belt  which 
operated  the  carrier  was  hang^ing  upon  the 
wood  pulley  on  the  main  shaft  which  was 
in  motion,  but  was  off  the  pulley  on  the 
countershaft,  which  operated  the  carrier. 
When  the  repairs  to  the  carrier  had   been 
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completeJ,  Clock  ordered  plaintiff  to  put  the 
belt  on.  This  belt  was  about  four  feet  long. 
Plaintiff  put  the  belt  on  the  pulley  upon  the 
countershaft,  when  It  started  to  run  off  the 
wooden  pulley  on  the  main  shaft,  and  plain- 
tiff tried  to  push  it  on  with  his  hand,  which 
was  drawn  between  the  belt  and  the  pulley, 
and  his  injury  followed.  He  testified  that 
he  put  the  belt  on  in  the  same  manner  he 
had  frequently  seen  Clock  and  others  put  It 
on,  and  that  It  did  not  look  dangerous  to 
him.  He  testified,  further,  that  he  had  ob- 
served the  pulley  shortly  after  he  started  to 
work  for  defendant,  and  that  both  it  and 
the  belt  were  in  ttie  same  condition  during 
the  whole  period  of  his  employment,  and, 
further,  that  In  obedience  to  the  orders  of 
Clock  he  had  on  "several"  or  "a  few"  occa- 
sions previous  to  his  injury  put  on  this  iden- 
tical belt  while  the  machinery  was  in  mo- 
tion. On  cross-examination,  plaintiff  test!- 
fled;  "Q.  Ton  saw  the  big  belt  running  on 
the  separator  and  the  engine  all  that  sum- 
mer? A.  Yes,  sir.  Q.  You  stood  there  look- 
ing at  that  many  times?  A.  I  have  seen 
them  run.  Q.  Did  it  ever  occur  to  you  that 
if  you  got  your  hand  In  between  the  big  belt 
and  the  pulley  that  was  on  the  separator 
that  you  would  be  likely  to  be  Injured?  A. 
I  never  thought  of  that  at  all.  Q.  Now,  to 
go  back  to  the  day  that  you  were  Injured  In 
this  belt  and  pulley  at  the  sawmill,  you  went 
tack  there  to  put  the  belt  on.  This  pulley 
had  the  same  notches  in  the  flange  where  the 
bolts  and  nuts  were  that  day,  that  It  al- 
ways had  all  the  time  you  had  been  there? 
A.  To  my  knowledge  it  had.  Q.  You  saw 
them  at  that  time?  A.  Yes,  sir;  Uie  time  I 
was  hurt  Q.  You  said  when  you  put  your 
hand  in  there  the  belt  was  on  that  pulley, 
partly  on  and  you  put  It  on  so  as  to  guide 
the  belt  on;  could  you  not  see  if  you  put 
your  hand  in  between  the  belt  and  the  pul- 
ley It  was  likely  to  be  bound  and  pinched 
and  drawn  In?  A.  I  never  thought  about 
that.  Q.  Suppose  you  had  thought  and  look- 
ed would  not  that  have  been  apparent?  A. 
1  don't  think  so.  Q.  You  have  stated  that 
neither  Mr.  Metier  or  Mr.  Clock  ever  warn- 
ed you  of  the  danger  of  doing  that  or  In- 
structed you  about  putting  that  belt  on. 
What  danger  was  there  in  putting  your  hand 
down  there  and  putting  that  belt  on  that 
they  could  have  warned  you  about  that  yon 
could  not  see  by  looking  right  at  It?  A.  I 
don't  know  I  am  sure."  The  negligence  re- 
lied upon  by  plaintiff  was  the  use  by  defend- 
ant of  an  improper  and  unsafe  appliance, 
and  the  failure  of  the  defendant  to  warn 
plaintiff  of  the  danger.  Plaintiff  appeals 
from  a  Judgment  ag;alnst  him  upon  a  direct- 
ed verdict 

Argued  before  OSTRANDER,  C.  J.,  and 
McALVAY,  BROOKE,  BLAIR,  and 
STONE,  JJ. 

Lehman,  Rlggs  ft  Lehman,  for  appellant. 
Dnrbln  Newton,  for  appellea 


BROOKE,  3.  (after  stating  the  facts  as 
above).  The  employe  assumes  the  risk  of 
the  obvious  dangers  incident  to  his  employ- 
ment Richards  v.  Rough,  53  Midi.  212,  IS 
N.  W.  785;  Ragon  v.  Railway  Co.,  97  Mich. 
265,  56  N.  W.  612,  87  Am.  St  Rep.  336; 
Lamotte  v.  Boyce,  105  Mich.  545,  63  N.  W. 
517 ;  Balhoff  v.  Michigan  Central  R.  Co.,  106 
Mich.  606,  65  N.  W.  592;  Secor  v.  Chicago 
&  M.  L.  S.  B.  C,  107  Mich.  540,  66  N.  W. 
550;  Price  v.  United  States  Baking  Co.,  130 
Mich.  500,  90  N.  W.  286 ;  Hathaway  v.  Wash- 
ington Milling  Co.,  139  Mich.  708,  103  N. 
W.  164;  Walters  v.  Wolverine  Cement  Co., 
148  Mich.  815,  112  N.  W.  113.  In  Lamotte 
▼.  Boyce,  supra,  Mr.  Justice  Hooker,  speak- 
ing for  the  court,  said:  "There  is  no  obliga- 
tion upon  the  part  of  employers  to  make 
their  premises  and  machinery  perfectly  safe, 
or  to  have  the  most  approved  appliances. 
The  duty  of  the  employer  to  provide  reason- 
ably safe  machinery  is  qualified  by  his  right 
to  contract  for  the  use  of  machinery  which 
falls  short  of  the  best  and  most  approved; 
and  when  the  defect  is  obvious,  and  cannot 
escape  ordinarily  careful  observation,  which 
Is  always  due  from  the  employ^,  the  risks 
attendant  upon  such  use  are  assumed  by  the 
latter.  In  places  like  sawmills,  appliances 
more  or  less  crude  may  reasonably  be  ex- 
pected, and  those  who  use  them  are  ordi- 
narily as  good  Judges  of  their  safety  as  the 
master.  If  unsafe,  and  the  employ^  still 
consents  to  use  them,  the  risk  is  then  his; 
and  the  master  has  the  right  to  expect  that 
he  assumes  it,  where  the  nature  of  the  ap- 
pliance, and  its  dangers,  are  obvious" — cit- 
ing cases. 

To  meet  the  question  of  assumed  risk, 
plaintiff  was  permitted  at  the  trial  to  amend 
his  declaration  setting  out  the  provisions  of 
Comp.  Laws,  i  6349,  and  averring  a  breach 
thereof  by  defendant.  This  amendment  was 
allowed  over  the  objection  of  defendant  and 
more  than  five  years  after  the  date  of  the 
injury  to  plaintiff. '  In  our  view  of  the  case, 
it  is  unnecessary  to  determine  whether  the 
right  to  amend  was  properly  granted.  Nor 
is  It  necessary  to  determine  whether  the  pro- 
visions of  the  statute  apply  to  a  situation 
such  as  Is  disclosed  by  this  record,  where 
the  belt  when  in  position  upon  both  pulleys, 
is  so  loose  that  it  does  not  move  the  ma- 
chinery until  the  tightening  pulley  Is  appli- 
ed. Our  reason  for  arriving  at  the  foregoing 
conclusions  is  that  we  are  constrained  to 
agree  with  the  learned  circuit  Judge  in  hold- 
ing that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  Here  we 
have  a  man  of  mature  years  and  extensive 
experience  in  the  use  of  machinery,  more  or 
less  dangerous,  and  seven  mouths  experience 
in  defendant's  mill.  He  is,  as  Is  evidenced 
by  his  testimony,  moreover,  a  man  of  rather 
unusual  intelligence.  He  was  entirely  fa- 
miliar with  the  device  he  was  operating  at 
the  time  of  his  injury,  ^e  bad  observed 
the  peculiar  and  alleged  dangerous  character 
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of  the  email  pulley,  and  had  himself  on  sev- 
eral occasions  previously  performed  the  same 
act  which  finally  caused  his  injury.  The  de- 
vice was  one  of  extreme  simplicity,  and  the 
danger  of  allowing  his  band  to  be  caught  be- 
tween the  loose  belt  and  the  pulley,  thus 
tightening  the  belt  and  causing  It  to  draw 
him  over  the  shaft,  was  we  think  so  obvious 
that  It  cannot  be  said  that  defendant  was 
negligent  °in  not  warning  one  of  his  age  and 
experience.  Upon  this  point  the  following 
cases  may  be  examined:  Sakol  v.  Rickel, 
113  Mich.  476,  71  N.  W.  833 ;  Soderstrom  v. 
Lumber  Co.,  114  Mich.  83,  72  N.  W.  13;  Per- 
lick  V.  Wooden-Ware  Co.,  11»  Mich.  331,  78 
N.  W.  127;  Jnchatz  v.  Michigan  Alkali  Co., 
120  Mich.  664,  79  N.  W.  907;  CantweU  v. 
John  Breunan  &  Co.,  125  Mich.  349,  84  N. 
W.  299;  Schulte  v.  Pfaudler  Co.,  150  Midi. 
427,  113  N.  W.  1120;  Wight  V.  Michigan 
Central  R.  Co.,  161  Mich.  216,  126  N.  W. 
414. 
The  Judgment  is  affirmed. 


McARTHUR  v.  NEWHALL  et  al. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

Deeds  (I  211*)— Evidence— Mistake. 

Evidence  held  to  show  that  the  description 
of  a  particular  tract  of  land  was  oot  Included  in 
a  deed  by  mistake. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  643;  Dec.  Dig.  $  211.*] 

Appeal  from  arcult  Court,  Cheboygan 
County,  In  CSianceiy;  Frank  Shepherd,  Judge. 

Suit  by  John  B.  McArthur  against  Alice 
J.  Newhall  and  others.  Decree  for  defend- 
ants, and  complainant  appeals.    Affirmed. 

The  bill  In  this  cause  was  filed  to  enjoin 
an  action  at  law,  brought  for  damages  for 
breach  of  warranty  contained  in  a  deed  for 
certain  lands,  and  to  correct  said  deed  by 
striking  out  of  it  a  description  of  lands 
which,  with  numerous  other  descriptions.  Is 
contained  In  said  deed.  Tbe  cause  was  heard 
upon  pleadings  and  proofs  taken  in  open 
court  It  appeared  that  the  complainant, 
who  had  been  agent  of  the  Roberts  estate, 
was  defendant  in  certain  suits  brought  by 
the  defendants  In  this  suit;  that  in  one  of 
the  causes  which  bad  been  begun  a  trial 
was  entered  upon  and  had  proceeded  for 
some  days,  when  a  settlement  of  the  mat- 
ters in  dispute  was  agreed  upon.  The  prop- 
osition of  settlement,  which  was  in  writing, 
involved  the  conveyance  by  complainant  to 
tbe  several  belrs  of  Joseph  L.  Roberts,  de- 
ceased, Jointly,  of  certain  lands  which  he  had 
acquired  from  said  estate,  one  of  the  pieces 
being  the  northeast  quarter  of  the  north- 
east quArter  of  section  25,  town  38  north  of 
range  4  west,  the  payment  to  the  said  heirs 
of  a  sum  of  money,  and  the  giving  to  them 
of  a  mortgage  for  $7,000  upon  property  of 
complainant  which  had  been  attached.    Pur-. 


suant  to  tbe  arrangement,  complainant  ex- 
ecuted the  deed,  which  was  dated  April  10. 
1907,  gave  the  |7,000  mortgage,  and  paid 
$2,000  in  cash.  Mutual  releases,  etc,  were 
made.  One  of  the  papers  executed  In  the 
settlement  reads  as  follows:  "For  and  in 
consideration  of  the  settlem^t  of  all  matters 
in  difference  between  myself  and  tbe  heirs 
of  Joseph  U.  Roberts,  deceased,  and  for  the 
purpose  of  procuring  said  settlement,  I  do 
hereby  represent  to  them,  said  heirs,  that  I 
am  the  owner  In  fee  simple  of  the  lands  de- 
scribed In  a  mortgage  bearing  even  date  here- 
with, and  given  to  them  In  part  settlement, 
and  that  I  have  not  incumbered  or  suffered 
any  liens  to  be  acquired  through  any  act  or 
default  of  mine  upon  tbe  lands  described  in 
special  covenant,  warranty  deed  bearing  even 
date  herewith,  and  also  given  as  a  part  set- 
tlement by  me  to  said  heirs,  and  hereby  ad- 
mit that  said  deed  and  mortgage  are  taken 
and  accepted  by  said  heirs  in  reliance  upon 
said  representations  by  me.  Dated  at  Che- 
boygan, Michigan,  April  10,  1907.  John  B. 
McArthur."  The  covenant  in  the  deed,  the 
breach'  of  which  is -relied  upon  in  the  action 
at  law,  reads  as  follows:  "Said  parties  of 
the  first  part,  for  their  heirs,  executors  or 
administrators  do  covenant,  bargain  and 
agree  to  and  with  the  said  parties  of  tbe 
second  part,  their  heirs,  or  assigns,  that  the 
said  John  B.  McArthur  and  Alexander  S. 
McDonald  have  not  heretofore  done,  commit- 
ted or  willingly  suffered  to  be  done  or  com- 
mitted any  act  or  thing  whatsoever  whereby 
the  premises  mentioned  or  any  part  thereof 
is  incumbered  in  title  estate  or  otherwise 
whatsoever."  In  fact,  complainant  had  sold 
the  land.  It  was  charged  in  the  bill,  and 
some  testimony  was  received  to.  prove,  that 
there  was  an  oral  understanding  between  the 
parties  that  tbe  particular  description  of 
land  was  one  which  complainant  had  perhaps 
conveyed  away,  and  that,  if  this  turned  out 
to  be  the  fact,  the  deed  was  to  be  treated  for 
all  purposes  as  though  It  did  not  Include 
said  description  of  land. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  BROOKE,  BliAIR,  and  STONE,  JJ. 

C.  S.  Reilley,  for  appellant  Wm.  N.  Cross 
and  B.  T.  Halstead,  for  appellees. 

OSTRANDER,  C.  J.  (after  stating  the 
facts  as  above).  It  was  contemplated  by  tbe 
parties  that  in  the  settlement  defoidants 
should  recover  all  'lands  belonging  to  com- 
plainant which  formerly  belonged  to  the  Rob- 
erts estate  and  money  or  security  for  the 
value  of  lands  disposed  of  by  complainant 
C!omplainant  w&s  not  required  to  warrant  the 
title  to  the  lands,  but  to  return  them  with- 
out having  himself  impaired  such  title  and 
estate  as  he  took.  We  are  not  satisfied  that 
an  oral  arrangement  to  treat  the  particular 
description  of  land  as  not  Included  in  the 
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deed  In  case  It  turned  out  that  complainant 
bad  conveyed  It  away  is  made  out  There  is 
testimony  tending  to  prove  that  upon  in- 
spection of  the  deed  complaisant  called  at- 
tention to  the  description  of  land  which  has 
been  referred  to  as  land  which  he  believed 
be  had  conveyed  away;  that  an  investigation 
was  made  by  both  parties  which  discovered 
no  conveyance  of  the  land  of  record;  that  it 
was  then  proposed,  and  agreed,  to  let  the  de- 
scription remain  in  the  deed,  and  if  the  land 
bad  been  conveyed  by  McArthur  the  particu- 
lar description  should  not  be  considered. 
That  defendants  had  knowledge  of  complain- 
ant's doubts  respecting  this  land,  and  that 
such  an  arrangement  was  made,  is  disputed, 
both  by  the  testimony  of  witnesses  and  by 
the  very  nature  and  purpose  of  the  settle- 
ment. The  attorney  who  represented  the  es- 
tate,' or  the  heirs,  testified  that,  as  to  de- 
scriptions of  land  in  the  mortgage,  he  stated 
that  if  it  turned  out  that  any  of  them  did 
not  belong  to  McArthur,  they  would  not  be 
taken  into  consideration.  Such  an  arrange- 
ment may  be  understood,  and  such  a  state- 
ment. If  it  was  made,  would  account  for 
a  confused  recollection,  on  the  part  of  some 
witnesses,  of  Just  what  occurred.  No  oral 
agreement  tending  to  vary  the  written  agree- 
ment having  been  proved,  and  no  testimony 
tending  to  prove  it  having  been  excluded,  we 
are  not  required  to  consider  whether  such 
testimony  ought  to  have  been  received.  The 
theory  that  the  description  was  included  In 
tbe  deed  by  a  mutual  mistake  of  fact  is 
wbolly  unsupported.  In  view  of  tbe  written 
representation  made  by  complainant 

The  decree  Is  affirmed,  with  costs  to  ap- 
pellees. 


CURRAN  et  al.  v.  BARTLETT  et  al. 

(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Trusts  (I  280*)— Pollowino  Tbtjst  Fund. 
By  avoiding  a  trustee's  sale  of  lands,  the 
beneficiaries  are  not  estopped  as  against  the 
purchasers  to  claim  land  into  which  the  pro- 
ceeds were  placed  by  the  trustee,  where  some  of 
tbe  beneficiaries  cannot  affirm  or  disaffirm. 


dI. 


Bd.  Note.— For  other  cases,  see  Trusts,  Dec. 
ig.  I  230.*] 

2.  Tbusts  (I  76*)— RiauLTiwo  Tkusto. 

That  mortgages  on  land  were  discharged  by 
money  obtained  by  a  trustee  for  other  lands  sold 
by  him  to  complainants,  such  sale  afterwards 
being  avoided,  does  not  show  such  purchase  of 
the  mortgaged  land  with  complainants'  funds  as 
created  a  resulting  trust  in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  108;  Dec.  Dig.  {  76.  •] 

3.  SUBBOOATION    (|   25*)— MOBTQAOES. 

As  to  amounts  obtained  by  a  trustee  under 
a  sale  of  lands  to  complainants  afterwards 
avoided,  and  used  in  discharging^  mortgages  on 
other  lands,  complainants  are  entitled  to  be  sub- 
rogated to  the  mortgagee's  rights. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  I  50;   Dec.  Dig,  |  25.*] 


Cross-Appeal  from  Circuit  Court,  Genesee 
County,  in  Chancery;  Charles  H.  Wisner, 
Judge. 

Suit  by  Hugh  Curran  and  another  against 
Charles  L.  Bartlett,  trustee,  and  others. 
From  the  decree,  all  parties  appeal.    Affirmed. 

Argued  before  BROOKE,  MOORE,  McAL- 
VAT,  BLAIR,  and  STONE,  J  J. 

Jatfper  C.  Gates,  for  complainants.  Homer 
J.  McBrlde  and  John  H.  Farley,  for  defend- 
ants. 

MOORE,  J.  A  reading  of  the  opinion  in 
Gibney  v.  Allen,  166  Mich.  301,  120  N.  W. 
811,  will  aid  in  understanding  the  questionB 
involved  here. 

Tbe  bill  of  complaint  In  tbe  instant  case 
avers  the  death  of  Mrs.  Hitchcock,  tbe  leav- 
ing of  a  will  by  her  which  was  duly  probat- 
ed, the  appointment  of  Mr.  Allen  as  executor, 
and  the  various  other  proceedings  as  stated 
in  the  opinion  before  referred  to.  The  bill 
avers  that  complainant  Curran  on  .Tanuary 
2,  1B03,  bought  of  the  said  Allen,  as  trustee 
of  said  estate,  the  "Webster  40"  for  |2,000; 
that  on  January  24, 1903,  complainant  Kurts 
bought  from  Mr.  Allen  the  "Chittenden  50' 
for  12,000;  that  both  complainants  acted  in 
entire  good  faith  supposing  Allen  had  tbe 
power  to  sell.  The  bill  further  avers  that 
AprU  14,  1902,  the  said  Allen  bought  from 
Mr.  and  Mrs.  Noble  the  "Beebe  40"  for  $1,- 
500,  upon  which  land  there  was  a  mortgage 
running  to  Mary  h.  Young  for  $666.59;  that 
to  pay  for  the  "Beebe  40"  Mr.  Allen  borrow- 
ed from  Mr.  Brown  |2,000  and  gave  a  mort- 
gage on  the  "Beebe  40"  and  other  lands. 
Tbe  bin  of  complaint  further  avers  that,  out 
of  the  money  paid  by  Mr.  Curran  to  Mr.  Al- 
len, the  latter  paid  the  Young  mortgage, 
amounting  to  $665.50,  and  procured  Its  dis- 
charge of  record.  The  bill  further  avers 
tliat,  out  of  tbe  moneys  obtained  from  Cur- 
ran and  Kurtz,  said  Allen  paid  the  Brown 
mortgage,  amounting  to  $2,100,  and  procured 
Its  discharge  of  record.  The  bill  avers :  "(16) 
And  your  orators  further  show  that  the  whole 
of  the  consideration  which  said  Thomas  J.  Al- 
len either  individually  or  as  such  trustee  paid 
to  said  William  H.  Noble  and  wife,  as  a  con- 
sideration for  the  conveyance  of  said  'Beebe 
40*  to  said  Allen,  as  above  set  forth,  was 
furnished  by  your  orators  to  said  Allen,  and 
was  paid  by  said  Allen  out  of  the  money  re- 
ceived from  your  orators  In  the  manner  here- 
inbefore s];>eclfled."  The  bill  of  complaint 
avers  the  commencement  of  certain  ejectment 
cases  to  recover  the  lands  bought  by  complain- 
ants. It  avers  that  the  Gibneys  by  accepting 
the  money  of  complainants  and  taking  the 
title  to  the  "Beebe  40"  ratified  and  confirmed 
tbe  sale  and  conveyance  by  Mr.  Allen  of  the 
lands  deeded  by  him  to  complainants.  Tbe 
bill  prayed  for  a  restraint  of  the  ejectment 
suits,  or,  in  the  alternative,  that  the  pur- 
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chase  of  the  "Beebe  40"  be  decreed  to  be  for 
the  benefit  of  the  complainants  or  as  a  third 
alternative  relief  that  complainants  be  subro- 
gated to  the  Brown  mortgage  and  the  Young 
mortgage.  Defendants  answered  fully  and 
denied  that  complainants  were  entitled  to  any 
relief.    The  case  was  heard  In  open  court 

The  record  shows  the  following  occurred 
upon  the  trial :  "It  was  thereupon  agreed  be- 
tween counsel  that  the  flies  and  records  In 
the  ejectment  suits  described  In  paragraphs 
'13'  and  '14'  of  the  bill  of  complaint,  In  this 
cause  shall  be  considered  as  in  evidence.  It 
was  also  agreed  between  counsel  that  the  or- 
der discharging  Thomas  J.  Allen,  as  executor 
of  said  estate,  described  In  paragraph  "2'  of 
the  bin  of  complaint,  in  this  cause,  shall  be 
considered  in  evidence.  It  was  also  agreed 
between  counsel  that  his  flnal  account  as  such 
executor  was  thereupon  presented  to  said 
probate  court  and  upon  due  notice  and  hear- 
ing was  allowed.  Mr.  Gates:  I  will  say  to 
the  court  and  counsd  I  am  not  endeavoring 
to  make  a  claim  as  to  the  validity  or  power 
of  Mr.  Allen,  strictly  speaking.  I  recognize 
that  the  decision  in  Glbney  v.  Allen,  holding 
that  Allen  never  was  trustee,  would  be  fatal 
to  a  claim  on  our  part  to  hold  the  'Webster 
40*  and  'Chittenden  50'  by  virtue  of  any  pow- 
er under  the  will.  Mr.  Farley:  Or  the  let- 
ters of  trusteeship?  Mr.  Gates:  That  is  not 
my  theory.  The  theory  of  my  bill  Is  that  Mr. 
Bartlett  has  the  right  to  elect  whether  he 
win  disaffirm  or  ratify.  If  he  disaffirms,  as 
I  understand  him  to  do  by  his  answer,  that 
we  are  then  remitted  to  such  remedies  as  we 
are  able  to  make  effective.  I  recognize  that 
you  have  disaffirmed  It  If  you  stand  by  It 
-we  cannot  hold  under  the  deeds.  Mr.  Farley: 
If  it  Is  admitted  that  Mr.  Allen  having  been 
discharged  as  executor  and  having  failed  to 
qualify  as  trustee,  his  acts  in  making  the  va- 
rious mortgages  and  of  making  the  various 
deeds  were  void,  why,  of  course,  I  do  not 
care  to  cross-examine  htm.  Mr.  Gates:  I  am 
not  claiming  under  those.  I  will  say,  In  or- 
der that  there  may  be  no  misunderstanding, 
that  my  claim  will  be  that  we  entered  under 
those  deeds  In  entire  good  faith  and  made 
-certain  Improvements;  that  some  allowance 
should  be  made  to  us  for  these  improvements 
by  the  court  In  Its  flnal  decree.  Mr.  Farley: 
I  do  not  see  the  necessity  of  making  a  lengthy 
record  by  even  putting  In  these  orders  and 
I)etltlons,  except  as  you  say  that  something 
was  done  by  which  he  might  have  thought  be 
was  authorized  to  act;  is  that  what  you 
claim?  Mr.  Gates:  My  claim  Is  that  he  was 
acting  under  the  color  of  letters  of  trustee- 
ship. He  thought  he  had  power  to  deed  and 
take  our  money.  Now,  Inasmuch  as  the  act 
-Is  disaffirmed  by  his  successor,  we  are  seek- 
ing to  follow  the  proceeds.  We  claim  that 
the  'Beebe  40'  is  the  proceeds.  That  Is  where 
the  case  Is  now.  I  recognize  that  we  cannot 
bold  the  title  to  the  'Webster  40*  and  'Chit- 
toiden  SO'  under  the  decision  In  Glbney  t.  Al- 


len. My  position  Is  that  the  consideration 
upon  which  we  paid  $4,000— that  Is,  Mr. 
Kurtz  paid  him  $2,000  and  Mr.  Curran  $2,0U(> 
— that  consideration  has  failed.  That  we 
now  by  this  suit  are  endeavoring  to  follow 
the  money.  I  expect  to  follow  It  Into  the 
'Beebe  40"  to  show  that  It  was  paid  for  en- 
tirely with  our  money.  From  that  my  claim 
will  be  that  there  Is  an  Implied  trust  to  corn- 
vey  to  us  the  property  which  was  bought  and 
paid  for  by  our  cash." 

After  the  case  was  argued,  the  court  ex- 
pressed himself  as  follows :  "The  Court :  It 
seems  as  though  the  court  ought  to  be  In 
a  position  to  dispose  of  the  entire  matter, 
both  the  ejectment  cases  and  this  matter. 
But  It  seems  that  there  Is  some  question  of 
Improvements  In  the  ejectment  cases,  and 
there  Is  no  proof  before  the  court  so  that  the 
court  would  make  any  Intelligent  decree  In 
respect  to  them.  But  I  am  clearly  of  the 
opinion  that  the  court  would  not  have  au- 
thority to  turn  over  that  specific  piece  of 
land.  I  do  not  believe  that  would  be  within 
the  power  of  the  court,  because  there  Is  no 
proof  as  to  Its  value.  It  may  have  appreciat- 
ed In  value  to  such  an  extent  that  these  com- 
plainants would  not  only  get  their  money 
back,  but  would  make  a  profit  besides.  I 
can't  say.  I  know  that  property  In  that  vi- 
cinity has  greatiy  appreciated.  Perhaps  there 
Is  some  portion  of  that  Hitchcock  estate  that 
has  appreciated  pretty  near  a  hundredfold  In 
the  last  five  years.  But  I  am  clearly  of  the 
opinion  that  this  estate  ought  not  to  get  the 
land  back  that  it  has  deeded  and  also  re- 
tain the  land  that  was  actually  paid  for  the 
money.  These  complainants  paid  for  the 
pieces  they  supposed  they  were  buying,  and 
I  think  the  decree  of  the  court  should  be  that 
these  complainants  be  subrogated.  I  think 
each  of  them  paid  $2,000.  I  think  they  should 
be  subrogated  to  the  rights  of  the  mortgagee 
In  the  Young  mortgage  and  to  the  rights  of 
the  mortgagee  In  the  Brown  mortgage  to  the 
extent  of  $1,500,  and  that  those  two  mortgag- 
es should  be  revived  In  their  favor.  That 
would  make  something  over  $2,165.  Tbe  $1,- 
500  would  bear  Interest  from  the  time  It  was 
paid  to  Noble.  Now,  the  details  of  the  de- 
cree, of  course,  you  will  agree  upon.  I  find 
that  It  Is  a  fact  that  the  money  paid  by  them 
was  used  to  wipe  out  the  Brown  mortgage  to 
the  extent  of  $1,500,  and  the  Young  mortgage 
to  the  extent  of  whatever  was  due  upon  It — 
$650  and  some  c«it8.  With  regard  to  the 
ejectment  cases  It  seems  to  me  that  yon 
should  have  4iade  some  sort  of  an  effort  to 
secure  an  adjustment  of  the  matter.  There 
was  no  use  of  that  litigation  going  on,  be- 
cause certainly  these  complainants  cannot 
hold  the  land:  under  the  decree  of  the  Su- 
preme Court  in  the  other  case.  Cannot  yon 
gentiemen  agree?  There  ought  to  be  now  no 
more  expense  made  in  this  matter.  Com- 
plainants' lien  in  this  matte^  will  be  $2,165.- 
68,  and  that  will  bear  Interest  from  the  time 


Digitized  by 


Google 


UUdL) 


IJSROT  v.  COLLINS 


635 


their  money  was  used  to  pay  np  those  mort- 
.gages.  They  are  entitled  to  be  subrogated  aa 
•of  that  date." 

Later  a  decree  was  prepared  and  entered, 
from  which  decree  both  parties  appeal ;  coun- 
sel for  defendants  saying  they  appeal  be- 
-cause  the  complainants  did.  It  Is  claimed 
that  It  was  understood  there  was  to  be  no 
appeal.  That  claim  Is  denied.  In  his  cer- 
tificate to  the  transcript  the  circuit  judge  ex- 
presses himself  as  follows:  "I  do  further  cer- 
tify that  upon  the  settlement  of  the  decree 
in  said  cause  the  parties  thereto  by  their  re- 
.spectlve  solicitors  did  agree,  upon  the  rental 
value  of  the  'Beebe  40*  and  'Chittenden  50' 
above  referred  to,  during  the  period  of  time 
in  which  the  same  was  occupied  by  said  com- 
plainants, and  did  agree  upon  the  value  of 
the  improvements  put  upon  said  land  re- 
spectively by  said  complainants  and  the 
amount  of  the  taxes  thereon  paid  by  them 
respectively,  for  the  porpdse  only  of  getting 
an  adjastment  of  said  matter  in  said  cause 
and  to  avoid  further  litigation,  and  further 
that  said  decree  does  not  embody  or  fix  a 
-compensation  for  Improvements,  rental  value, 
-or  taxes  for  the  year  1910  and  subsequent 
years.  I  further  certify  that  at  the  hearing 
in  said  cause  the  records  and  flies  in  the  case 
of  Gibney  v.  Allen,  reported  In  156  Mlchr 
Igan  at  page  301.  [120  N.  W.  811],  were  con- 
sidered by  me  as  part  of  the  evidence,  hav- 
ing been  made  so  by  the  bill  of  complaint 
berein.  Wherefore  I  have  duly  settled  and 
«Igned  this  transcript  containing  the  sub- 
-stance  of  all  the  evidence  in  said  cause,  ex- 
-cept  the  records  and  flies  in  the  case  of  Gib- 
ney V.  Allen  above  referred  to,  this  3d  day 
■of  September,  1910." 

It  is  the  claim  of  the  defendants  that  the 
opinion  in  Gibney  v.  Allen,  166  Hlch.  301, 120 
N.  W.  811,  decides  the  case  against  the  con- 
tention of  complainants;  that  if  they  have 
Any  relief  it  is  against  Mr.  Allen ;  and  that 
the  bill  of  complaint  should  be  dismissed. 
We  think  a  reading  of  the  opinion  will  show 
the  contention  of  counsel,  as  to  the  money  of 
the  complainants  which  can  be  traced  to  the 
"Beebe  40"  which  was  bought  by  Mr.  Allen, 
-cannot  be  sustained. 

Counsel  for  complainants  malce  the  follow. 
Ing  claims  (we  quote  from  the  brief) :  "(1) 
By  avoiding  Allen's  sale  to  us  of  the  'Web- 
ster 40'  and  the  'Chittenden  50,'  and  thns  de- 
priving us  of  these  lands  for  which  we  paid 
Allen  an  aggregate  of  $4,000,  'defendants' 
must  be  held  to  have  elected  to  avoid  all  of 
Allen's  transactions  In  this  regard.  There- 
fore they  will  not  be  permitted  to  claim  the 
benefit  of  his  purchase  of  the  'Beebe  40.'  (2) 
Without  our  knowledge  or  consent,  Allen 
paid  the  whole  purchase  price  of  the  'Beebe 
40*  with  money  belonging  to  us;  a  resulting 
trust  therefore  arises  in  our  favor  entitling 
us  to  this  property.    (3)  If  no  such  resulting 


trust  arises,  then  we  should  be  subrogated  to 
the  rights  of  the  mortgagees  in  the  Young 
mortgage  ($665.59),  and  the  Brown  mortgage 
($2,100),  which  Allen  paid  up  and  discharged 
with  our  money." 

Talking  up  these  propositions  in  the  order 
presented: 

1.  There  would  be  force  in  this  proposition 
if  the  Gibneys  were  all  in  a  position  to  affirm 
or  disaffirm,  but,  as  was  shown  In  the  opin- 
ion In  Gibney  v.  Allen,  they  are  not 

2.  It  is  a  mistake  to  say  that  Mr.  Allen 
bought  the  "Beebe  40"  with  money  furnished 
by  complainants.  The  payment  to  Mr.  aqd 
Mrs.  Noble  was  made  with  money  borrowed 
of  Mr.  Brown,  secured  by  a  mortgage  not 
only  upon  the  Beebe  40,  but  upon  land  be- 
longing to  the  Hitchcock  estate.  It  is  true 
the  mortgages  were  afterwards  dlscliarged 
with  money  from  complainants. 

3.  Doubtless  the  reason  why  the  circuit 
judge  limited  complainants'  recovery  to  $1,- 
500  of  the  Brown  mortgage  and  the  amount 
of  the  Young  mortgage  was  because  only 
$1,500  of  the  Brown  mortgage  entered  into 
the  purchase  of  the  Beebe  40.  So  far  as  ap- 
pears, the  balance  of  it  was  used  by  Mr.  Al- 
len either  for  the  estate  or  tor  his  own  use. 
The  record  is  clear  that  the  money  of  the 
complainants  to  the  amount  of  $1,500  and 
$665.59  was  used  to  clear  the  liens  from  the 
"Beebe  40,"  and  that  as  to  those  amounts 
the  complainants  should  be  subrogated.  See 
Morris  v.  Vyse,  154  Mich.  253, 117  N.  W.  639, 
129  Am.  St  Rep.  472. 

We  think  the  court  below  made  a  right  dis- 
position of  the  case. 

The  decree  is  affirmed.  As  both  parties 
appealed  to  this  court,  neither  will  recover 
costs  in  this  court 


LEROY  et  al.  v.  COLLINS. 
(Supreme  Court  of  Michigan.    April  1,  1911.) 

1.  Judgment    (|    715*)  —  Conclusiveness  — 
Matters  Conoluoed— "Mattes  in  Issue." 

The  first  essential  of  the  rale  of  res  judi- 
cata is  the  identity  of  the  "matter  in  issue," 
which  is  defined  to  be  that  matter  on  which 
plaintiff  proceeds  by  his  action,  and  which  de- 
fendant controverts  by  his  pleadings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1244-1247;   Dec.  Dig.  i  715.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  S,  p.  4415.] 

2.  Judgment    (J    736*)  —  Conclusiveness — 
Mattebs  Concluded— Title. 

A  decree  which  gave  the  defendant  nothing, 
and  simply  denied  complainants'  right  to  an 
easement  in  an  alley,  claimed  on  the  theory  that 
it  was  a  public  alley,  and  that  complamants 
had  acquired  the  easement  by  adverse  user,  is 
not  res  judicata  of  the  question  of  ownership  of 
the  land. 

[E>d.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  {|  1264,  1265;   Dec.  Dig.  {  736.*] 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis  B.  Perkins,  Judge. 
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Action  by  Simeon  Leroy  and  others  against 
Margaret  Collins.  From  a  Judgment  for 
defendant,  plaintiffs  bring  error.    Reversed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

A.  C.  Hindman,  for  appellants.  Wm.  B. 
prove,  for  appellee. 

BROOKE,  J.  This  Is  an  action  of  eject- 
ment, in  which  the  plaintiffs  by  their  dec- 
laration claim  title  in  fee  to  a  part  of  block 
2  of  Colt  &  Company  addition  to  Grand 
Jtaplds,  being  a  piece  of  land  8  feet  east 
and  west  by  55  feet  north  and  sonth,  lying 
east  and  Immediately  adjoining  lot  14,  of 
block  2,  as  shown  by  the  map  thereof,  and 
being  the  westerly  half  of  that  portion  of 
the  land  adjoining  said  lot  14,  shown  in  the 
said  map  as  an  alley.  Defendant's  plea  was 
the  general  issue  only. 

Upon  the  trial  of  tiie  case  before  a  jury 
In  the  circuit  court,  the  evidence  presented 
was  all  by  way  of  stipulation  and  record;  no 
witnesses  being  sworn  or  testimony  taken. 
At  the  close  of  the  evidence  defendant's  at- 
torney made  a  motion  that  a  verdict  be  di- 
rected for  the  defendant  The  court,  after 
argument,  granted  the  motion,  being  of  opin- 
ion that  the  question  at  issue  in  this  case 
had  been  determined  In  the  chancery  suit  of 
Leroy  v.  Collins,  reported  in  154  Mich.  78, 
117  N.  W.  579;  the  defendant  In  that  suit 
being  the  husband  of  the  defendant  in  this 
suit.  In  other  words,  the  circuit  Judge  was 
of  opinion  that  the  chancery  suit  was  res 
Judicata  of  this  case.  Plaintiffs  assign  error 
upon  this  determination  of  the  circuit  court, 
and  have  removed  the  case  to  this  court  for 
review. 

Passing  the  question  of  the  identity  of  the 
parties  to  the  two  suits  we  come  directly  to 
inquire  what  was  determined  in  the  chancery 
cause.  The  first  essential  of  the  rule  of  res 
Judicata  is  the  Identity  of  the  matter  In  Is- 
sue. The  "matter  in  issue"  is  defined  to  be 
"that  matter  upon  which  the  plaintiff  pro- 
ceeds by  his  action,  and  which  the  defendant 
controverts  by  his  pleadings."  See  Chand  on 
Res  Judicata,  p.  35.  "If  the  same  subject- 
matter  comes  in  question  In  a  second  action 
in  a  court  of  last  resort,  It  is  bound  by  Its 
own  former  decision."  Bigelow  on  Estoppel, 
vol.  1,  p.  117.  "A  matter  or  question,  either 
of  law  or  fact,  is  res  judicata,  or  set  at  rest, 
as  to  adverse  parties  and.  their  respective 
privies,  if  it  was  a  material  issue  In  the 
proceeding,  directly  involved,  and  not  mere- 
ly Incidentally  cognizable  nor  collaterally  in 
question,  and  was  adjudicated  after  a  con- 
test, by  a  final  Judgment  on  the  merits." 
Van  Fleet's  Former  Adjudication,  vol.  1,  p.  2. 

Now  what  was  the  matter  in  issue  in  the 
chancery  proceeding?  Clearly  the  question 
of  the  ownership  of  the  alley  was  not  in- 
volved for  the  complainants,  by  their  bill, 
set  up  no  claim  of  title  thereto  nor  to  any 
part  thereof.  They  averred  that  they  were 
entitled  to  an  easement  over  the  entire  strip 


composing  the  way,  for  two  reasons:  (t) 
Because  it  was  a  public '  alley,  and  (2)  be- 
cause they  had  acquired  the  right  of  Ingress 
and  egress  by  adverse  user.  The  defendant 
In  the  chancery  suit,  by  his  answer,  denied 
complainants'  right  to  the  easement  claimed, 
and  set  out  that  he  and  bis  wife  (defendant 
herein)  were  the  owners  of  the  whole  of  said 
alley,  by  purchase  from  Daniel  W.  Colt  He 
says:  "That  he  and  the  said  Margaret  Col- 
lins have  respectively  the  legal  title  to  all  of 
lots  1,  4,  5,  8,  9,  12,  13,  and  16;  that  latd 
private  way  is  wholly  on  the  lots  mentioned." 
In  this  answer,  he  prayed  for  no  affirmative 
relief,  but  asked  for  a  decree  dismissing  the 
bill  only.  Such  a  decree  was  entered  in  tbe 
court  below,  and  upon  appeal  was  affirmed  in 
this  court  That  decree  determined  tvro 
things,  and  only  two.  It  determined  that  tiie 
strip  in  question  was  not  a  public  alley,  ard 
that  complainants  had  not  acquired  an  ease- 
ment over  the  whole  strip  by  adverse  user. 
The  defendant  in  the  suit  at  bar  can  base 
no  claims  of  ownership  upon  a  decree  wbicb 
gave  her  nothing,  but  which  simply  denied 
complainants  the  rights  they  claimed  upon 
tbe  theories  they  advanced  in  their  pleading;. 

While  it  is  the  decree,  and  not  the  opinion, 
which  determines  what  was  adjudicated  in 
the  cause,  a  reference  to  the  opinion  filed  by 
this  court  wUl  demonstrate  most  clearly  that 
the  question  of  the  title  to  that  part  of  the 
alley  now  in  dispute  was  not  determined. 
So  far  as  tbe  question  was  considered,  the 
court  seems  to  have  been  of  the  opinion  that 
the  title  thereto  was  in  the  plaintiffs,  for  it 
said:  "On  the  hypothesis  that  the  evidence 
supports  the  finding  of  a  vacation,  John 
Clancy  became  vested  with  a  half  interest  in 
the  alley,  since  he  had  acquired  such  Inter- 
est prior  to  the  actual  vacation.  Defendant 
and  his  wife,  never  having  acquired  tbe 
Clancy  Interest  in  this  alley,  but  only  the 
half  Interest  of  the  Colts,  It  seems  plain  that 
they  never  acquired  the  record  title  in  the 
whole  alley,  and  that  the  abutting  owners 
of  the  lots  on  the  west  side  of  tbe  alley  ac- 
quired the  other' half  interest.  •  »  •»• 
And  again:  "We  deem  the  evidence  conclu- 
sive that  this  was  not  a  public  alley,  and, 
considering  the  case  as  stated  by  the  bill  of 
complaint,  we  might  stop  here.  But  since 
the  circuit  Judge  considered  and  determined 
the  second  claim  above  stated,  ^e  will  do 
likewise.  This  claim  Is  based  upon  the  hy- 
pothesis that  the  ownership  of  the  alley, 
originally  In  defendant  and  his  wife,  has,  by 
adverse  user,  become  subjected  to  an  ease- 
ment In  favor  of  the  complainants,  which 
they  originally  did  not  possess.  It  Is  to  be 
noted,  also,  that  the  bill  of  complaint  and 
the  brief  proceed  upon  the  theory  that  com- 
plainants' rights  attach  to  the  entire  alley." 

We  have  now,  for  the  first  time  In  the 
case  at  bar,  the  question  presented  wheth- 
er the  plaintiffs  are  still  the  owners  of  thiit 
portion  of  the  alley  lying  immediately  In  the 
rear  of  their  lot    Upon  the  vacation  of  the 
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aUey,  ttaey  acquired  title  thereto.  Have  tbey 
lost  that  title  through  the  adrerae  posses- 
BlOD  of  the  defendant?  That  question  was 
not  in  Issue  in  the  chancery  case,  and  must 
be  answered  in  this  proceeding. 

The  Judgment  should  be  reversed,  and  a 
new  trial  ordered. 


WAKHEN  V.  CONNOLLT.  Judge  o£ 

Recorder's  Court. 

(Supreme  Court  of  Michigan.    March  31,  1911.) 

Attobitkt  awd  Client  (|  32*)— RBO'niATiON 

OF  PaoncasioNAi.  Goitduct. 

An  ex  parte  order  requiring  an  attorney, 
who  was  also  the  publisher  of  a  newspaper,  to 
justify  in  writing,  under  oath  and  in  open  court, 
an  article  publuhed  in  his  paper,  intimating 
that  an  unnamed  officer  in  charge  of  the  Juiy, 
and  one  of  the  jnrora  in  a  case,  were  guilty  of 
improper  conduct,  in  that  the  officer  was  seen 
to  pass  a  package  resembling  money  to  the 
juror,  was  not  justified. 

[E^.  Notew— For  other  cases,  see  Attorney  and 
Qient,  Dec.  Dig.  g  32.*] 

Mandamus,  on  the  relation  of  Francis  H. 
Warren,  against  WlUlam  F.  Connolly,  Judge 
of  the  Recorder's  Court  of  Detroit  Writ 
granted. 

Argued  before  HOOKER,  MOORE,  McAL- 
TAT,  BROOKE,  and  BLAIR,  JJ. 

Warren  &  Marahall,  for  relator.  Stewart 
Hanley,  Amicus  Curls. 

MOORE,  J.  On  December  6,  1910,  one 
Wesley  B.  Schram  was  tried  In  the  recorder's 
court  of  the  dty  of  Detroit  before  the  Hon- 
orable William  F.  Connolly,  judge  of  the 
recorder's  court,  upon  the  charge  of  unlaw- 
fully discriminating  against  one  Emma  Da- 
vis, for  the  reason  that  she  was  a  colored 
person.  The  case  was  in  the  recorder's  court 
on  appeal  from  the  police  court.  The  trial 
resufted  in  a  verdict  of  not  guilty,  and  the 
defendant,  Scbram,  was  accordingly  dis- 
charged. 

On  the  10th  day  of  December,  1910,  an 
article  appeared  In  a  newspaper  called  the 
Detroit  Reformer,  reading  as  follows: 

"Was  the  Jury  Fixed? 

'Trosecutor  Aldrich  Made  a  Very  Strong 

Case  for  the  People  in  the  Majestic 

Theatre  Case. 

"Despite  the  fact  that  defense  made  weak 

case  the  Jury,  after  being  out  several  hours, 

said  detendant  Scbram  was  'not  guilty.' 

"CSiarge  of  Judge  Connolly  a  Correct  State- 
ment of  the  Law. 

"The  Emma  Davis-Majestic  Theatre  case, 
otherwise  known  as  the  case  of  the  People 
V.  Wesley  B.  Schram,  was  tried  in  Judge 
Connolly's  court,  Tuesday,  Dec.  6.  Judge  Al- 
drich appeared  for  the  people  and  made  an 
exceptionally  strong  case.  Misses  Davis  and 
Gertrude  Thompson  were  tbe  people's  wlt- 


and  told  a  dear,  straight-forward 
story  of  their  exclusion  from  the  theatre,  ex- 
pre^edly  because  'this  place  is  not  for  color- 
ed people'  and  'If  you  don't  go  out  we  will 
throw  yon  out' 

"Defense  Looked  Like  'Frame  Up.' 

"Mr.  Frank  D.  Eamans  was  the  defend- 
ant's counsel  and  he  made  a  rather  novel, 
but  apparently  weak  defense.  Setting  up 
as  facts  that  the  two  young  ladles  were 
politely  told  that  the  seats  they  occupied  be- 
longed to  a  lady  and  child  who  had  gone  to 
the  retiring  room  and  that  because  of  this 
gentle  treatment  they  left  the  theatre  in  a 
huff.  But  the  very  witness  sworn  for  the  de- 
fense admitted  that  the  'lady  and  child'  were 
given  other  seats,  that  seats  were  being  va- 
cated all  the  time  and  others  filling  th^. 
This  witness  got  badly  tangled  in  his  testi- 
mony and  others  were  nearly  as  bad  exem- 
plifying the  old  saying  about  certain  persons 
needing  'a  long  memory.'  Mr.  Eamans  made 
a  strong  plea  to  the  Jury,  but  his  position 
was  shot  all  to  pieces  by  the  powerful  logic 
of  Judge  Aldrich. 

"Was  tbe  Jury  Fixed? 

"And  It  seemed  to  many  that  tbe  defend- 
ant would  surely  be  convicted  by  the  Jury 
under  the  correct  statement  of  the  law  of 
the  case  by  Judge  Connolly.  But  a  suspi- 
cious Incident  todk  place  Jtist  as  the  Jury 
was  entering  the  Jury  room.  One  of  the 
Jurors  tarried  In  the  court  room  ftimbllng 
with  his  coat  and  bat  and  had  a  conversation 
with  the  officer  in  charge  of  the  jury.  When 
tbe  case  first  started  this  same  officer  was 
seen  to  receive  a  small  package  resembling 
money.  Of  course  there  may  have  been  no 
connection  between  tbe  two  acts  of  this  offi- 
cer receiving  the  small  package  and  his  con- 
versation later  with  the  juror,  who  appar- 
ently hung  back  for  that  purpose.  Nor  yet 
between  either  or  both  of  these  Incidents  and 
the  verdict  of  the  Jury  and  The  Informer 
does  not  claim  there  Is. 

"Mrs.  Davis,  mother  of  Miss  Ehnma,  an4 
others  were  told  of  these  incidents  at  the 
time  and  to  look  out  for  a  verdict  of  not 
guilty  or  a  disagreement  If  the  Jury  were 
out  very  long.  In  view  of  the  verdict  as  thus 
predicted  the  incidents  referred  to  have  at 
least  a  suspicious  look. 

"Defendant  Fined  by  Judge  Jeffries. 

"This  Is  the  same  case  in  which  the  de- 
fendant was  fined  $50  by  Judge  Jeffries  when 
the  case  was  tried  in  his  court  and  defendant 
was  found  guilty.  He  appealed  the  case  to 
Judge  •  Connolly's  court  and  here  the  Jury 
discharged  bim  as  shown  above." 

An  editorial  appeared  in  the  same  issue  as 
follows : 
"The  incidents  related  In  another  column 
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of  this  Issue  that  cast  a  suspicion  that  there 
was  a  connection  between  the  acts  of  court 
officers  and  verdicts  of  the  Jury  should  nev- 
er occur  in  courts  of  Justice.  The  ofiBclals 
having  in  charge  the  Jury  to  determine  the 
rlgbt  or  wrong  of  a  case  should  be  like  Cee- 
sar's  wife;  above  suspicion.  There  should  be 
no  clandestine  passing  of  suspicious  looking 
packages,  no  conversation  with  any  of  the 
jurors  as  they  are  passing  into  their  room  to 
Judge  tbe  acts  of  defendants.  They  should 
stand  out  In  the  open  all  the  time  and  never 
do  or  say  anything  that  could  possibly  lead 
one  to  believe  that  they  were  other  than 
strictly  honest  in  their  official  conduct" 

Upon  the  same  day  and  without  notice  to 
the  relator  the  following  order  was  entered : 

"In  the  Recorder's  Court  of  the  City  of  De- 
troit. In  re  Francis  H;  Warren.  Connolly,  J, 
The  Session  of  December  10,  1910.  The 
Court;  It  appearing  to  the  court  that  a 
paper  called  the  Detroit  Informer,  which 
purports  to  be  edited  by  Francis  H.  Warren, 
who  Is  a  member  of  this  bar,  contains  an 
article  which  the  court  feels  reflects  upon 
the  conduct  of  the  oflScers  In  charge  of  the 
Jury  In  tbe  case  of  the  People  t.  Wesley  B. 
Scbram,  by  innuendo,  and  there  appearing 
In  the  same  edition  an  editorial  In  corrobora- 
tion of  the  article,  the  court  enters  an  or- 
der directing  the  said  Francis  H.  Warren 
to  file  upon  oath  a  statement  of  facts  Jus- 
tifying the  publication  of  this  article,  on  or 
before  Thursday,  December  15th,  at  930  a. 
m.  Mr.  Clerk,  you  will  notify  Mr.  Warren 
of  the  order  of  the  court" 

Mr.  Warren  appeared  before  the  court  and 
stated  he  was  appearing,  not  as  an  attorney, 
but  as  publisher  and  editor,  and  that  he  was 
willing  to  give  the  court  all  the  information 
be  had  under  oath,  if  desired,  but  not  in 
open  court  The  court  declined  to  receive 
this  Information,  and  a  motion  was  made  to 
vacate  the  order  of  the  court  for  the  follow- 
ing, among  other  reasons; 

"(1)  The  article  complained  of  by  the  hon- 
orable court  contains  all  tbe  Information  nec- 
essary to  aid  the  court  in  making  such  In- 
vestigation it  may  see  fit  to  make.  There 
was  but  one  officer  that  had  charge  of  the 
Jury  in  the  case  of  the  People  v.  Wesley  B. 
Scbram  at  the  time  it  retired,  and  the  court 
well  knows  who  that  officer  Is,  and  If  be  is  an 
honest  man,  as  he  is  said  to  be.  be  will  tell 
the  court  all  about  the  Incidents  referred  to 
In  the  Detroit  Informer,  and  should  have  told 
of  them  before  now.  Then  there  was  but  one 
Juror  who  bung  back  in  tbe  courtroom  after 
the  others  bad  entered  the  Jury  room.  If 
his  conversation  with  officer  was  innocent,  he 
should  step  to  the  front  and  relieve  his 
fellow  Jurors  of  suspicion.  There  was  but 
one  person  who  handed  the  officer  the  pack- 
age 'resembling  money.'  This  man  Is  well 
and  favorably  known,  but  if  his  act  was 
Innocent  of  wrong  doubtless  he  can  give  tbe 


court  a  satisfactory  explanation  of  tbe  Inci- 
dent for  he  knows  Francis  H.  Warren  saw  it. 
"(2) -For  tbe  reason  that  tbe  demand  made 
in  the  order  of  December  10,  1910,  calls  for 
matter  In  a  public  way  that  Is  more  proper- 
ly the  subject  of  private  examination,  re- 
sembling matters  that  should  be  examined 
by  grand  Juries.    •    •    • 

"(5)  There  is  no  legal  duty  devolved  npoa 
publisher  to  comply  with  the  court's  order 
until  matter  is  brought  up  In  regular  man- 
ner." 

Tbe  notice  to  vacate  was  overruled  and 
the  case  is  brought  here  by  mandamus. 

The  attitude  of  the  relator  and  the  re- 
spondent is  indicated  by  tbe  following  ex- 
tract from  tbe  record.  Mr.  Warren  is  ad- 
dressing tbe  court: 

"It  may  be  that  the  incidents  referred  to 
were  innocent,  and  if  they  are,  certainly  I 
ought  not,  as  publisher  of  the  Detroit  In- 
former, to  be  made  to  expose  these  gentlemen 
In  a  criminal  matter  by  making  a  criminal 
charge  under  oath.  Tour  honor  can  sit  as  a 
grand  Jury ;  tbe  same  matter  may  be  dispos- 
ed of  by  the  grand  Jury  method,  by  tbe  court 
taking  the  place  of  a  grand  Jury.  The  court 
says  it  does  not  approve  of  star  chamber  ses- 
sions; but  the  ordinary  grand  Jury  sessions 
are  star  chamber  sessions.  Nothing  is  sup- 
posed to  leak  out  from  the  grand  Jury,  and 
nothing  should  leak  out  from  an  Investigation 
of  this  kind,  unless  the  court  Is  satisfied  that 
a  crime  has  been  committed.  Let  me  point  out 
that  the  Detroit  Informer  did  not  claim  that 
a  crime  lias  been  committed,  but  there  was 
only  a  suspicion  that  there  might  have  been  a 
crime  committed,  and  that  gave  rise  to  the 
question  that  the  court  objected  to  or  does 
object  to. 

"The  Court ;  You  are  entirely  mistaken  in 
your  position  of  the  attitude  of  the  court— 
"Mr.  Warren:  Apparently  you  did  object 
or  you  would  not  have  called  me  in  to  make 
a  sworn  statement  about  what  I  stated  in 
tbe  Informer. 

"The  Court:  The  natural  Inference  was 
that  some  officer  of  the  court,  and  Jurors  of 
tbe  court,  who  were  and  are  officers  of  the 
court,  bad  so  comported  themselves  as  to 
render  them  open  to  the  suspicion  of  fixing 
somebody,  or  being  fixed.  You  are  an  officer 
of  this  court    As  an  attorney — 

"Mr.  Warren:  I  am  not  appearing  in  this 
matter  as  an  officer  of  tbe  court  I  am  ap- 
pearing as  publisher  and  editor  of  the  De- 
troit Informer. 

"The  Court:  You  cannot  be  a  dual  per- 
sonality with  reference  to  this.  If  yon  have 
any  facts  upon  which  to  base  a  statement 
that  this  Jury  was  fixed,  and  that  any  man 
on  this  Jury  was  fixed,  or  that  any  officer 
did  any  act  which  would  lay  him  open  to  the 
suspicion  that  he  had  tampered  with  tbe  Ju- 
ry, the  court  is  entitled  to  know  it,  and  It 
Is  your  duty  to  give  it 
"Mr.  Warren:     Not  In  open  court 
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"The  Oonrt:  Why  not? 

"Mr.  Warren:  Because  It  may  be  that  the 
acts  could  be  explained  without  exposing 
them  to  the  open. 

"The  Court:  You  have  done  worse  than 
that  In  the  way  you  publish  the  story  no 
one  knows  who  Is  the  resiMnslble  one;  and, 
among  other  things,  one  of  the  honored  offi- 
cers of  this  court  has  been  retired  since  this 
thing  happened;  and  we  want  to  know,  If 
anybody  Is  under  suspicion,  who  he  Is. 

"Mr.  Warren:  You  are  perfectly  welcome 
to  the  Information,  but  not  to  file  It  In  a  pub- 
He  way.  The  law  says — the  Supreme  Court 
says  that  written  complaints  are  unnecessary. 

"The  Court:  That  may  be;  but  I  don't 
want  to  do  anything  as  Judge  of  this  court 
which  Is  not  public.  I  do  not  propose  to  hare 
any  man  accused,  unless  In  public.  If  any 
man  Is  under  suspicion,  or  is  to  be  accused, 
I  want  him  In  public  where  he  can  hear  It 
and  defend  himself  against  It.  I  won't  al- 
low anybody  to  be  accused  In  any  other  way. 

"Mr.  Warren:  In  the  very  case  that  the 
court  cited  last  Monday,  the  case  of  George 
W.  Parker,  the  court  does  not  say  that  It 
must  be  In  the  open;  It  does  not  direct 
that  the  Investigation  must  be  in  the  open, 
the  preliminary  Investigation. 

"The  Court:  The  Judge  who  wrote  the 
opinion  says  that  the  practice  Indulged  In 
In  the  Ascher  Case  was  bad.  That's  what  he 
does  say.    •    •    » 

"Here  Is  a  case  where  an  Individual's 
constitutional  right  is  Involved,  the  equal 
right  of  a  man  to  be  treated  the  same  as 
every  other  man,  notwithstanding  his  color; 
and  you  print  an  article  In  your  paper  to  the 
eftect  that  the  Jury  was  fixed — not  saying 
that  the  Jury  was  fixed,  as  a  bald  statement, 
but  by  the  use  of  that  figurative  form  that 
Is  well  recognized  In  rhetoric,  asking  the 
question,  'Was  the  Jury  fixed?'  which  Is 
tantamount  to  the  expression — 

"Mr.  Warren:  It  is  one  thing  to  enter- 
tain a  suspicion  and  another  thing  to  make  a 
charge. 

"The  Court:  A  suspicion  may  be  more 
damning  than  a  charge. 

"Mr.  Warren :  There  Is  no  law  resting  up- 
on me  to  convey  this  Information  to  the 
court 

"The  Court:     I  think  there  is. 

"Mr.  Warren :  I  wish  the  court  would  point 
It  out 

"The  Court :  There  Is  the  oath  which  you 
took  as  an  officer  of  this  court  when  you 
were  admitted  to  the  bar. 

•  «  •  •  • 

"The  Court:  Yon  occupy  a  peculiar  posi- 
tion different  from  the  ordinary  individual, 
with  reference  to  the  court  You  are  an 
officer  of  the  court,  and  as  such,  where  any- 
thing affects  the  Integrity  of  the  court's  pro- 
ceeding or  the  administration  of  Justice,  your 
duty.  It  seems  to  me,  is  plain. 


"Mr.  Warren:  I  have  made  no  claim  where 
it  did  affect  it 

"The  Court:    I  think  you  have. 

"Mr.  Warren:  If  the  court  takes  that  view 
of  It,  we  will  have  to  try  It  out  on  that 
ground.  But  I  claim  I  have  made  no  such 
claim.  I  said  these  acts,  specifically,  may  be 
innocent,  but  they  gave  rise  to  a  suspicion; 
and  not  only  In  the  article  itself,  but  In  the 
editorial,  I  say  so. 

"The  Court:  What  the  court  wants  to 
know — the  court  will  determine  whether  or 
not  the  acts  are  suspicious,  or  criminal — but 
the  court  wants  to  know  what  the  acts  are. 

"Mr.  Warren:  The  court  is  entitled  to 
know;  but  not  in  public.  That  Is  the  posi- 
tion we.  take  In  this  matter,  Just  the  same  as 
a  grand  Jury  is  entitled  to  know. 

"The  Court:  I  think  any  proceedings  of  a 
court  ought  to  be  public.  I  do  not  propose  to 
be  led  by  anybody  Into  the  policy  of  holding 
secret  Investigations  of  anybody.  Any  time 
a  man  comes  into  my  court  he  is  going  to  be 
where  be  can  hear  It,  and  if  he  isn't  around 
he  Is  not  going  to  be  accused. 

"Mr.  Warren :  There  is  no  objection  to  his 
presence,  and  his  hearing  these  things;  hear- 
ing them  right  there  with  me  and  you. 

"The  Court:  If  you  have  any  facts  and 
the  court  tells  you  it  Is  your  duty  to  Indi- 
cate them,  I  can't  see  why  you  should  hesi- 
tate. 

"Mr.  Warren:* I  do  not  think  the  court  has 
the  right  to  censor  publications,  unless  they 
are  absolutely  criminal. 

•The  Court:  I  am  not  trying  to  censor 
your  publications. 

"Mr.  Warren:  That  would  be  the  effect  of 
your  order. 

"The  Court:  Oh,  no.  I  am  trying  to  get 
from  yon  all  the  facts. 

"Mr.  Warren:  If  the  suspicion  proved 
groundless,  then  every  one  of  these  men  could 
sue  the  Informer  for  libel. 

"The  Court:     I  think  not" 

The  attorney  who  appears  for  the  respond- 
ent says  In  his  brief:  "It  would  be  well,  we 
believe,  at  the  outset  of  this  discussion,  that 
it  be  understood  that  the  order  entered  by 
Judge  Connolly  was  not  for  the  purpose  of 
censorhig  relator's  publication,  nor  to  pun- 
ish relator  as  the  publisher  of  the  Articles  in 
question.  The  proceeding  was  solely  for  the 
purpose  of  requiring  Mr.  Warren,  an  officer 
of  the  court  to  disclose  those  facts  wltbm 
his  knowledge  upon  which  were  based  the 
articles  casting  suspicion  upon  the  Jury  in 
the  Schram  Case  and  the  officers  in  charge 
thereof.  Mr.  Warren  Indicated  his  willing- 
ness to  give  these  facts  to  the  Judge  in  pri- 
vate, but  objected  to  filing  such  a  statement 
In  open  court,  as  requested  by  the  Judge." 

It  appears  to  us  that  If  that  was  the  only 
purpose  of  the  court,  the  relator  indicated  a 
willingness  to  do  all  he  should  be  required 
to  do  to  realize  that  purpose.  Counsel  say: 
"The  court  bad  authority  to  direct  the  m.-* 
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ner  in  which  Mr.  Warren  make  his  statement. 
Upoii  this  point  the  only  question  involved 
is  whether  the  court  liad  authority  to  order 
Mr.  Warren  to  file  the  required  statement  un- 
der oath  in  open  court  By  asking  permis- 
sion to  file  such  a  statement,  but  only  for  the 
private  perusal  of  the  judge,  Mr.  Warren 
practically  concedes  that  the  court  had  au- 
thority to  demand  the  statement,  but  only 
questions  the  authority  of  the  court  to  direct 
this  to  be  done  in  open  court"  And  cite  In 
support  of  this  proposition  the  language  used 
In  People  v.  Parker,  145  Mich.  488,  108  N.  W. 
999.  A  reference  to  the  case  will  show  that 
what  was  said  does  not  refer  to  something 
which  occurred  out  of  court  and  after  the 
trial  was  over,  but  related  to  an  ii^vestlga- 
tlon  during  the  progress  of  the  trial,  in 
which  investigation  the  parties  to  the  litiga- 
tion were  deeply  interested.  This  was  also 
true  of  the  inquiry  in  the  case  of  the  People 
V.  Ascher,  130  Mich.  540,  90  N.  W.  418»  67 
L.  R.  A.  806.  The  language  quoted  in  the 
brief  by  the  attorney  for  the  respondents 
shows  it  was  not  necessary  to  the  disposi- 
tion of  the  case,  and  the  Justice  writing  the 
language  was  careful  to  say,  "Speaking  for 
myself,  I  desire  to  say  I  do  not  regard  that 
as  the  proper  practice."  We  find  nothing  in 
those  cases  -to  indicate  that  the  course  sug- 
gested by  the  relator  was  not  a  proper  one. 

We  again  quote  from  brief  of  counsel  for 
respondent:  "Xo  court  is  iKwnd  to  await  the 
complaint  of  a  tliird  party  before  investigat- 
ing any  matter  toncUng  the  misconduct  of 
Its  officers,  when  information  considered  suf- 
ficient is  received,  and  the  circumstances  in 
its  Judgment  demand  its  interposition.  The 
court  alone  is  to  Judge  of  the  grounds  upon 
which  a  rule  may  issue."  Randall  v.  Brig- 
ham,  7  Wall.  523,  19  L.  Ed.  285.  page  293; 
In  re  Wool,  36  Mich.  299.  We  submit  that 
this  matter  Is  controlled  by  Randall  v.  Brig- 
ham,  and  In  re  Wool,  supra." 

A  reference  to  the  two  cases  will  show 
that  they  were  both  disbarment  proceedings. 
In  the  last  of  these  cases  the  disbarment 
proceedings  grew  out  of  what  appeared  in  a 
chancery  case,  heard  and  decided  by  the 
court  in  which  the  disbarment  proceedings 
were  pending.  In  disposing  of  the  case  the 
court  used  the  following  language:  "The 
charges  made  against  Wool  in  the  bill  of 
complaint,  which  formed  the  only  basis  of 
action  In  that  case,  were  such  as,  if  true, 
were  enough  to  render  him  deserving  of  pun- 
ishment If  no  such  suit  had  been  brought 
and  a  complaint  had  been  laid  before  us 
against  him,  a  full  hearing  on  evidence  tak- 
en In  some  adequate  way  would  have  been 
necessary.  But  no  method  of  examination 
adopted  in  summary  proceedings  could  have 
been  so  full  or  suitable  as  that  furnished  by 
the  issues  and  hearing  in  an  equity  cause, 
where  the  witnesses  are  examined  an^  cross- 
esamined  in  such  manner  as  the  parties  de- 


sire, and  there  is  time  for  an  exhaustive  sera- 
tiny.  After  such  a  hearing  there  is  no  very 
good  reason  why  any  further  showing  on  tlie 
main  facts  should  be  had,  unless  under  cir- 
cumstances which  would  Justify  a  rehearing. 
Accordingly,  where  the  court  has  itself  heard 
the  cause  and  passed  upon  the  facts,  as  is 
done  in  equity,  an  order  to  show  cause  ia 
properly  based  on  the  decree,  and  might  have 
been  incorporated  in  the  decree  itself. 

In  the  case  of  Randall  v.  Brlgbam,  supra, 
the  court  said,  among  other  things:  "The 
informality  of  the  notice,  or  of  the  complaint 
by  the  letter,  did  not  touch  the  question  of 
Jurisdiction.  The  plaintiff  understood  from 
them  the  nature  of  the  charge  against  him; 
and  It  is  not  pretended  that  the  investigation 
which  followed  was  not  conducted  with  en- 
tire fairness.  He  was  afforded  ample  op- 
portunity to  explain  the  transaction  and  vin- 
dicate his  conduct  He  Introduced  testimony 
upon  the  matter,  and  was  sworn  himself. 
It  is  not  necessary  that  proceedings  against 
attorneys  for  malpractice,  or  any  unprofes- 
sional conduct  should  be  founded  upon  for- 
mal allegations  against  them.  Such  proceed- 
ings are  often  Instituted  upon  Information 
developed  in  the  progress  of  a  cause,  or  from 
what  the  court  learns  of  the  conduct  of  tbe 
attorney  from  its  own  observation.  Some- 
times they  are  moved  by  third  parties  upon 
affidavit;  and  sometimes  they  are  taken  by 
the  court  upon  its  own  motion.  All  that  is 
requisite  to  their  validity  Is  that  when  not 
taken  for  matters  occurring  in  open  court,  in 
the  presence  of  the  Judges,  notice  should  be 
given  to  the  attorney  of  the  charges  made 
and  opportunity  afforded  him  for  explana- 
tion and  defense.  The  manner  in  which  the 
proceeding  shall  be  conducted,  so  that  it  be 
without  oppression  or  unfairness,  is  a  matter 
of  Judicial  regulation." 

So  far  as  these  cases  are  in  point  they  are 
against  the  contention  of  respondent  In  tbe 
case  at  bar  we  have  an  ex  parte  order  enter- 
ed, not  in  the  alternative,  but  requiring  the 
relator  to  Justify  in  writing  under  oath,  and 
in  open  court,  an  act  which  occurred  out  of 
court.  Our  attention  has  not  been  called 
to  any  authority  Justifying  such  an  order. 

The  writ  of  mandamus  will  issue  as  pray- 
ed, but  without  costs  to  either  party. 


BOBKOWSKI    V.    AMERICAN   RADIATOR 
CO. 

(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Masteb  ano  Sebvant  (I  165*)— DOTT   to 

Servant— Warning. 

It  is  the  duty  of  the  master  to  warn  the 
servant  of  the  latent  dan{;er  of  an  explosion  fol- 
lowing the  mixing  of  molten  metal  and  water. 
which  the  servant  is  not  capable  of  appreci- 
ating. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  310 ;  Dec.  Dig.  f  155.*] 


*Por  otber  casei  see  aama  topic  and  uctlon  NTJMBER  la  Dec.  Dig.  ft  Am.  Dig.  Ker  No.  S«rte<  ft  Rep'r  IndezM 
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8.  TBIAL  (I  296*)— IRSTBUCTIONS— Bbboxb— 
GnSK  BY  OtHEB  IKBTBUCTIORB  —  DtJTT  TO 
SSBVANT. 

In  an  action  by  a  molder'a  helper  for  in- 
juries from  the  explosion  of  hot  metal  poured 
into  a  wet  ladle,  an  instruction  that  whether  it 
was  the  duty  of  the  master  to  giya  warning  is 
a  question  for  the  jury  under  the  circumstances, 
becanse  it  is  not  essential  to  warn  a  man  of 
dangers  which  In  the  nature  of  things  he  must 
appreciate,  is  not  misleading  aa  osing  the  woida 
"must  appreciate,"  where  the  court  later  in- 
structed that  it  was  for  the  jury  to  say  whether 
the  experience  plaintifF  had  prior  to  and  at  the 
time  of  the  accident  would  hare  rendered  it 
nnnecesaary  that  he  shonld  be  warned  of  the 
danger  to  be  apprehended  from  bringing  molten 
Iron  in  contact  with  water. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  29a»] 

4.  Mastbb  and  Sebvakit  (||  286,  289*)— In- 
JVBIBB  TO  Sebva  NT— Explosion  fbom  Hot 
Mral. 

In  an  action  by  plaintiff,  employed  as  a 
molder's  helper,  and  injured  by  explosion  of  hot 
metal  poured  into  a  wet  ladle,  it  was  a  question 
for  the  jury  whether  the  defendant  was  negli- 
gent in  not  warning  him  of  such  danger,  or 
whether  he  was  guilty  of  contributory  negli- 
gence. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  IMg.  i|  286.  289.*] 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hoamer,  Judge. 

Action  by  Michael  Borkowski  against  the 
American  Radiator  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

The  plaintiff,  a  young  nuin  21  years  of 
age,  started  to  work  for  defendant  Septem- 
ber 27,  1909,  as  a  molder's  helper.  About 
two  years  earlier  he  bad  worked  for  defend- 
ant In  the  same  shop  and  In  the  same  capac- 
ity for  a  period  of  about  2^  months.  It  was 
his  duty  as  a  molder's  helper  to  sift  sand 
and  shovel  it  Into  a  box;  also  to  carry  mol- 
ten Iron  In  ladles  provided  for  that  purpose 
from  the  cupola  to  the  molds.  These  ladles 
were  of  two  sizes,  the  larger  called  "bull  la- 
dles," requiring  two  men  to  carry  them,  and 
the  smaller  called  "hand  ladles,"  capable  of 
being  handled  by  one  man.  At  the  end  of 
the  day  the  molders  would  leave  these  ladles 
upon  the  floor  of  the  foundry.  It  was  the 
duty  of  one  August  Reinke  to  collect  the  la- 
dles and  wheel  them  out  under  a  shed  ad- 
joining the  foundry  where,  on  the  following 
morning,  he  would  rellne  them  with  a  mix- 
ture of  flre  day  and  molding  sand.  After  re- 
llnlng  them  they  were  placed  in  an  oven  un- 
til about  1  o'clock,  when  they  were  again 
ready  for  use.  Plaintiff  had  been  accustom- 
ed to  use  these  ladles,  particularly  the  bull 
ladles,  while  employed  as  a  molder's  helper. 
On  the  morning  of  the  second  day  of  his 
last  employment,  September  28,  1909,  plain- 
tiff was  put  to  work  with  the  cupola  gang. 
At  the  close  of  each  day's  work,  a  surplus  of 
molten  metal  would  remain  in  the  large  mix- 
ing ladle.  It  was  the  duty  of  the  cupola 
gang  to  run  this  off  Into  hand  ladles  and 
pour  It  Into  pig  beds.     About  5  o'clock  the 


cupola  gang  were  ordered  to  perform  this 
duty.  This  was  the  first  occasion  upon 
which  plaintiff  had  done  this  work  accord- 
ing to  his  own  testimony. 

Plaintiff  described  the  accident  as  follows: 
"AftOT  the  molders  got  through,  the  foreman 
of  the  cupola  told  us  to  go  over  and  get  the 
smaller  ladles,  and  carry  the  melted  iron 
out  of  the  big  buU.  We  got  the  small  ladles 
under  the  shanty.  Q.  And  where  did  you 
go  to  get  the  small  ladles?  A.  Under  the 
shanty  where  all  the  rest  of  the  men  got  it, 
and  I  got  mine.  Q.  Now  did  you  go  out  of 
the  west  door  of  the  small  building  to  get 
into  that  shanty  or  shed?  A.  I  did.  Q. 
State  whether  or  not  this  establishment  in 
which  the  coke  is  loaded  on  the  small  trudc 
— state  whether  that  is  the  shed.  A.  It  is. 
Q.  And  will  you  state  whether  or  not  the 
south  side  of  that  shed  is  open  from  the  roof 
down  to  the  ground.  A.  It  is.  Q.  And 
where  did  yon  pick  up  your  ladle?  A  I  got 
mine  about  two  feet  south  of  the  pile  that 
the  other  fellows  got  theirs;  there  was  a 
whole  pUe  of  them  lying  there,  and  they 
were  all  taking  theirs,  and  I  took  mine  about 
two  feet  south  of  the  pile  where  they  got 
theirs.  Q.  And  were  those  ladles  piled  on 
top  of  each  other,  or  were  they  just  grouped 
together,  standing  on  the  ground?  A.  They 
were  thrown  on  a  pile.  Q.  Now,  where  did 
you  get  the  handle  to  your  ladle,  the  small 
ladle?  A.  There  was  a  man  brought  it  to 
me.  Q.  One  of  the  helpers?  A.  Tes,  sir.  Q. 
State  whether  or  not  that  was  ad  iron  han- 
dle. A.  It  was.  Q.  And  that  fitted  around 
the  ladle,  around  the  top  of  it?  A.  It  did. 
Q.  Had  you  ever  used  one  of  these  small 
ladles  before?  A.  No.  Q.  How  close  to  the 
open  side  of  the  shed  was  it  that  you  picked 
up  this  ladle  of  yours?  A.  About  three  feet 
and  a  half.  Q.  You  mean  It  was  three  and 
a  half  feet  In  under  the  edge  of  the  shed,  or 
three  feet  and  a  half  out  of  the  shed,  which? 
A.  Outside — three  feet  out  of  the  shed.  Q. 
Where  was  the  other  pile  of  ladles?  A.  They 
laid  the  same  place.  Q.  That  would  make 
the  pile  of  ladles — that  is,  where  the  ladles 
were  grouped — thickest  about  under  the  edge 
of  the  shed,  would  it  not?  A.  Yes;  right  on 
the  edge.  Q.  Now  will  you  state  what  you 
did  with  that  ladle  after  you  picked  it  up? 
A.  I  picked  it  up  and  went  after  the  Iron. 
Q.  Win  you  state  to  the  jury  whether  or  not 
you  helpers  had  to  hurry,  in  order  to  get 
this  metal  out  of  the  bull  before  it  cooled? 
A.  We  had  to,  because  it  would  get  cold. 
Q.  Who  told  you  to?  A.  The  foreman.  Q. 
And  did  you  start  back  with  the  other  help- 
ers as  soon  as  you  got  your  ladle?  A.  I  did. 
Q.  Do  yon  know  whether  or  not  it  rained 
on  the  afternoon  of  September  28th,  the  day 
you  got  hurt?  A.  It  did.  Q.  Do  you  know 
about  what  time  In  the  afternoon  it  rained? 
A.  Between  3  and  4  o'clock.  Q.  Do  you 
know  whether  or  not  there  was  in  your  ladle 
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when  you  picked  It  up  water?  A.  Tbere  was 
a  little  water,  I  tlilnk.  Q.  About  how  much? 
A.  About  a  spoonful.  Q.  Did  you  hurry 
right  back  with  the  other  men  to  the  bull 
after  you  got  your  ladle?  A.  I  did.  Q.  Did 
you  think  it  was  dangerous  for  that  water 
to  be  In  the  ladle?  A.  I  did  not;  no  one  told 
me.  Q.  Were  you  the  first  one  of  the  help- 
ers to  put  your  ladle  under  the  bull  to  get  it 
filled,  or  did  some  of  the  others  fill  their 
ladles  first?  A.  There  were  some  of  the  oth- 
ers that  got  it  first  Q.  What  happened 
when  this  molten  metal  ran  out  of  the  bull 
Into  your  ladle?  A.  When  he  turned  It  on, 
why  the  iron  flashed  right  up.  'Q.  When  he 
turned  what  on?  A.  The  man  that  turns  on 
the  metal.  Q.  Well,  what  do  you  mean,  the 
man  in  charge  of  the  wheel  that  turned  the 
bull  over?  A.  Yes,  sir.  Q,  Well,  when  he 
turned  the  wheel,  state  whether  or  not  some 
of  the  molten  metal  came  out  of  the  bull. 
A.  It  dropped  into  my  ladle.  Q.  As  soon  as 
this  molten  metal  from  the  boll  struck  into 
your  ladle  what  happened?  A.  It  came  right 
up  into  the  air.  Q.  What  came  up?  A.  The 
iron.  Q.  Did  it  make  a  noise?  A.  It  made  a 
kind  of  a  crack.  Q.  An  explosion?  A.  Xes, 
sir.  Q.  Now  did  the  metal  strike  you?  A. 
It  struck  me  right  in  the  eye.  Q.  Did  It 
strike  you  anywhere  else?  A.  Some  on  my 
back.  Q.  Anywhere  else?  A.  And  on  my 
shoulder.  Q.  And  state  whether  or  not  it 
was  hard  when  it  struck  you.  A.  No;  it 
was  melted  metal.  Q.  And  state  whether  or 
not  the  pieces  were  hard  that  struck  you. 
A.  No;  they  were  not  Q.  Well,  do  you 
know  what  sized  piece  struck  you  in  the  eye? 
A.  Oh,  it  must  have  been  about  as  big  as  a 
pea.  Q.  Wliat  did  you  do  right  afterwards? 
A.  I  caught  hold  of  myself  by  the  eye.  Q. 
State  whether  or  not  any  one  connected  with 
the  company  had  ever  told  you  to  be  care- 
ful about  putting  molten  metal  into  a  ladle 
that  was  wet,  or  had  water  in  it  A.  I  did 
not  Q.  Did  any  one  else  ever  tell  you  that 
It  was  dangerous  to  put  molten  metal  in  that 
ladle — ^in  a  ladle  with  water  or  dampness  in 
it?    A.  No  one  ever  told  me." 

Upon  cross-examination  plaintiff  testified 
that  the  ladle  he  secured  was  leaning  against 
one  of  the  posts  which  supported  the  roof  of 
the  shed.    This  shed  was  an  open  one. 

The  only  negligence  relied  upon  at  the 
trial  was  that  defendant  bad  failed  to  warn 
plaintltr  of  the  danger  of  allowing  the  mol- 
ten iron  to  come  into  contact  with  water. 

Plaintiff  secured  a  judgment  for  $5,000, 
and  defendant  has  removed  the  case  to  this 
court  for  review. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

Keena,  Lightner  &  Oxtoby,  for  appellant 
Doliany  &  Dohany,  for  appellee. 

BROOKE,  3.  (after  stating  the  f&cts  as 
above).  Defendant's  first  contention  is  that 
there  is  no  liability,  for  the  reason  that 
plaintiff's  Injury  resulted  from  a  transitory 


act  of  negligence  on  the  part  of  a  fellow  serv- 
ant; that  act  being  the  placing  of  the  ladle 
which  plaintiff  secured  in  an  improper  place, 
where  it  was  liable  to  collect  and  hold  rain 
water.  In  onr  opinion  this  is  not  a  case  in 
which  this  doctrine  can  be  invoked.  The 
record  shows  that  Relnke,  in  the  perform- 
ance of  his  duty,  customarily  collected  the 
ladles  and  wheeled  them  out  imder  this  un- 
inclosed  shed,  where  they  were  piled  or  scat- 
tered somewhat  promiscuously. 

Reiuke;  testified :  "As  I  bring  these  ladles 
out,  I  pile  them  up  in  different  places  around 
underneath  that  shed.  The  shed  is  wide 
open  on  the  outside."  He  further  testified 
that  be  never  put  any  ladles  in  the  place 
from  which  plaintiff  took  the  one  which  oc- 
casioned his  injury.  It  would  seem  that  an 
open  shed  would  afford  little  protection  to 
the  ladles  in  case  of  rain.  The  record  does 
not  show  that  it  was  Reinke's  duty  to  keep 
them  dry  after  be  had  collected  them  and  be- 
fore be  had  rellned  them  for  use  next  day; 
nor  does  it  show  that  he  handled  them  on 
the  day  in  question,  in  any  other  than  the 
usual  manner. 

But  the  whole  matter  of  alleged  transitory 
negligence  appears  to  ua  to  be  unimportant, 
because  plaintiff  does  not  predicate  his  right 
to  recover  upon  the  fact  that  defendant  neg- 
ligently permitted  the  ladle  which  caused 
his  injury  to  be  so  placed  as  to  collect  wa- 
ter, but  says  that  defendant  was  negligent 
only  in  not  warning  him  of  the  fact  that,  if 
he  permitted  molten  metal  to  come  into  con- 
tact with  water,  an  explosion  would  follow. 
His  testimony  is  to  the  effect  that  be  was 
Ignorant  of  this  danger;  that  no  such  explo- 
sion had  occurred  within  his  observation  dur- 
ing his  employment  as  a  molder's  helper.  It 
seems  to  us  apparent  that  the  ladles  used  by 
the  molder's  helpers  would  be  very  unlikely 
to  contain  moisture,  for  the  record  shows 
that  after  rellning  they  were  baked  in  an 
oven  and  kept  dry  until  required  for  use. 
The  extent  of  plaintiff's  experience  and  his 
opportunity  for  observation  of  like  phenom- 
ena were  fully  placed  before  the  Jury.  We 
do  not  think  it  can  be  said  as  a  matter  of 
law  that  his  experience  was  such  as  to  make 
him  guilty  of  contributory  negligence  in  plac- 
ing the  ladle  containing  a  small  amount  of 
water  under  the  flowing  molten  metal.  De- 
fendant insisted  that  it  was  such,  and  that 
question  was  fairly  submitted  to  the  Jury. 

It  was  further  urged  by  the  defendant  that 
the  accident  occurred  through  the  careless- 
ness of  plaintiff  In  so  placing  the  ladle  un- 
der the  stream  of  metal  as  to  permit  it  to 
fall,  not  into  the  ladle,  but  upon  the  cold, 
iron  shank  with  which  the  ladle  was  held. 
This  theory  likewise  was  presented  to  the 
Jury,  and  they  were  instructed  that,  if  plain- 
tiff received  his  injury  because  of  this  al- 
leged act  of  negligence,  he  could  not  re- 
cover. We  have  frequently  held  that  It  is 
the  master's  duty  to  warn  the  servant  of  lat- 
ent dangers,  which  he  (the  servant)  tbrougli 


Digitized  by 


Google 


Mlcb.) 


DOLSTKOM  V.  NEWPORT  MIN.  00. 


64$ 


lenorance  or  Inexperience  was  not  capable  of 
understanding  or  appreciating,  or  which  he 
would  not  be  likely  to  know;  and  the  lia- 
bility of  an  explosion  following  the  mixing 
of  molten  metal  and  water  lias  been  held  to 
be  such  a  latent  danger.  Smith  t.  Penin- 
sular Car  Works,  60  Mich.  501,  27  N.  W. 
662,  1  Am.  St.  Rep.  542,  and  cases  cited; 
Ribich  T.  Lake  Superior  Smelting  Co.,  123 
Mich.  401,  82  N.  W.  279,  48  L.  R.  A.  64»,  81 
Am.  St  Rep.  215;  Adams  t.  Grand  Rapids 
Refrigerator  Co.,  160  Mich.  590,  125  N.  W. 
724,  27  L.  R.  A.  (N.  S.)  953.  See,  also,  Tis- 
sue v.  Baltimore,  eta,  R.  Co.,  112  Pa.  91, 
S  Atl.  667,  56  Am.  Rep.  310;  McCowan  t. 
La  Plata  Mining  Co.  (C.  C.)  9  Fed.  861;  Hol- 
land y.  Coal  I.  &  R.  Co.,  91  Ala.  444,  8  Sonth. 
524,  12  L.  R.  A.  232. 

Error  is  assigned  upon  that  portion  of  the 
charge  in  which  the  court  used  the  follow- 
ing language:  "Now,  whether  there  was  the 
duty  upoji  the  master  in  the  particular  case 
to  give  any  such  warning  I  think  is  wholly 
a  question  for  you,  under  the  existing  clr- 
cnmstances,  because,  gentlemen  of  the  Jury, 
it  is  not  essential  to  warn  a  man  of  dan- 
gers which  in  the  nature  of  things  he  must 
appreciate."  The  use  of  the  words  "must 
appreciate'  in  the  foregoing  excerpt  is  ob- 
jected to.  Standing  alone,  this  i)ortion  of 
the  charge  might  be  misleading,  but  when 
read  with  the  context  it  is  apparent  that  the 
juiT  could  not  Iiave  been  misled  as  to  the 
standard  of  duty  Imposed  upon  the  master. 

The  court  later  said:  "It  is  for  you  to 
say,  gentlemen  of  the  Jury,  whether  that  ex- 
perience that  he  had,  prior  to  that  timo, 
would  hare  rendered  It  unnecessary  that  a 
person  should  warn  him  of  the  danger  to  be 
apprehended  from  bringing  molten  Iron  into 
contact  with  that  amount  of  water.  Of 
course,  gentlemen  of  the  Jury,  all  the  evi- 
dence In  this  case  shows  the  extreme  danger 
which  results  when  a  certain  amount  of  hot 
iron  is  poured  upon  water,  or  hot  iron  is 
poured  upon  water;  the  proofs  show  that 
there  Is  an  Instantaneous  conversion  of  wa- 
ter Into  steam,  and  an  explosion  does  follow 
unquestionably;  that  all  the  evidence  and 
the  testimony  shows;  and  it  is  for  you  to 
say  whether  his  prior  experience,  concerning 
which  you  have  heard  the  testimony  of  the 
plaintifT,  and  the  testimony  as  adduced  by 
tlie  defendant,  should  have  taught  him  of 
the  danger  to  be  apprehended  by  the  water 
which  he  testifies  was  in  the  ladle.  If,  gen- 
tlemen of  the  Jury,  that  experience  should 
bave  warned  him,  then,  of  course,  no  warn- 
ing which  could  be  given  him  by  the  com- 
pany would  have  been  of  any  benefit." 

A  careful  reading  of  the  entire  charge  con- 
vinces us  that  the  case  was  properly  and 
fairly  submitted  to  the  Jury,  both  upon  the 
qaestibn  of  plalnticrs  contributory  negligence 
(based  upon  his  experience)  and  upon  the  de- 
fendant's  theory  of  the  manner  in  which 


plaintMT   received   his   injury.     Under    the 
facts  disclosed  by  this  record,  both  issues 
were  properly  before  the  Jury. 
The  Judgment  is  affirmed. 


DOLSTROM  V.  NEWPORT  MIN.  CO. 
(Supreme  Court  of  Michigan.    March  31,  1911.> 

1.  Masteb  Ann  Servant  (i  239*)  —  Injtjriks 
TO  Sebvant^-Contbibtjtobt  Neglioencb. 

Plaintiff,  a  servant,  who  knowing  that  a 
cable  used  to  pull  cars  would  be  thrown  to  one 
side  of  the  track  if  it  came  off  the  idler,  walked 
on  such  8ide  after  replacing  the  cable,  which 
had  come  off,  and  was  struck  by  it  when  it 
came  off  again,  was  guilty  of  contributory  negli- 
gence precluding  a  recovery  for  injuries  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  749,  750;  Dec.  Dig.  i 
239.*] 

2.  Evidence  (S  472*)— Opinion  Byidencb. 

In  an  action  for  injuries  to  a  servant 
struck  by  a  cable  used  to  pull  cars,  and  which, 
on  coming  off  an  idler  was  thrown  to  one  side 
of  the  track' striking  plaintiff,  it  was  error  to- 
permit  nonexpert  witnesses  to  testify  that  in 
their  opinion  the  other  side  was  as  safe  as 
where  plaintiff  was  injured. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {  2189;    Dec.  Dig.  {  472.»] 

Error  to  Circuit  Court,  Gogebic  County; 
Samuel  S.  Cooper,  Judge. 

Action  by  Charles  Dolstrom  against  the 
Newport  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  OSTRANDER,  G  J.,  and 
McALVAY,  BROOKE,  BLAIR,  and  STONE. 
JJ. 

Herb.  M.  Norris  (James  6.  Flanders,  of 
counsd),  for  appellant  P.  H.  O'Brien  and 
George  O.  Driscoll,  for  appellee. 


STONE,  3.  This  is  an  action  on  the  case 
for  damages  for  a  personal  injury  suffered 
while  the  plaintiff  was  in  defendant's  em- 
ploy at  the  Bonnie  mine  on  September  24, 
190a 

At  the  time  of  the  Injury,  the  plaintiff  was 
working  as  a  lander  on  the  tram  track,  and 
he  held  the  position  of  bellman.  He  was 
about  27  years  of  age,  and  had  held  that 
position  for  about  two  months  before  the 
injury,  before  wtilch  time  he  had  worked 
on  the  surface  as  a  swamper  two  years.  The 
tram  track  was  built  out  from  the  shaft- 
house  on  considerable  of  a  curve  to  the  right 
from  a  straight  line,  a  distance  of  about 
GOO  to  700  feet  and  was  about  35  feet  above 
the  surface.  At  a  point  about  200  feet  out 
from  the  shafthouse  on  this  tram  track, 
there  was  a  branch  tram  track  curving  to 
the  right,  known  as  the  "Newport  trestle," 
which  extended  out  from  the  main  track  or 
tramway  a  distance  of  upwards  of  300  feet 
The  business  was  carried  on  as  follows:  The 
tram  cars  were  dperated  by  a  machine  called 
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a  "puffer  engine,"  whlcb  was  situated  in 
what  Is  called  a  "puffer  houBe,"  built  up  In 
the  shafthouse.  The  tram  cars  stood,  when 
being  filled,  on  the  left-hand  side  of  the 
Bhafthouse  looking  out.  The  skips  loaded 
with  ore  were  hoisted  up  the  shaft  by  meanti 
of  the  hoisting  engine  located  in  the  engine 
house  some  300  feet  distant  from  the  shaft- 
house,  and  when  the  loaded  skip  reached  a 
certain  point  in  the  shafthouse  above  the 
tram  car,  the  ore  was  automatically  dumped 
into  a  chute  which  conveyed  It  to  the  tram 
car.  Then  upon  a  signal  from  the  bellman, 
the  plaintiff,  by  a  bell  provided  for  that 
purpose  by  defendant,  located  in  the  puffer 
house,  and  operated  by  means  of  a  wire  run- 
ning out  to  the  shafthouse,  to  a  point  where 
the  bellman  stood,  the  puffer  engine  was 
started,  unwinding  the  coil  of  cable  attached 
to  the  tram  car  from  its  drum,  and  the 
weight  of  the  loaded  car  would  carry  It  out 
on  the  tram  track  in  which  there  was  a  slight 
decline  outwards  to  the  point  where  another 
man,  also  called  a  "lander,"  who  rode  upon 
the  car,  would  dump  it.  After  the  car  was 
dumped,  the  lander  riding  on  the  car  would 
give  the  bellman,  the  plaintiff,  a  signal  by 
hand  that  the  car  was  in  readiness  to  be 
drawn  back  into  the  shafthouse.  It  was 
then  the  duty  of  the  bellman  to  give  the  slg- 
'  nal,  by  bells,  to  the  man  operating  the  puf- 
fer, who  would  reverse  the  action  of  the 
drum  attached  to  the  puffer,  and. draw  the 
car  back  into  the  shafthouse  over  the  tram- 
way, to  be  filled  again.  The  evidence  Is  un- 
disputed that  the  puffer  man  had  no  right  to 
start  the  puffer  in  motion  for  any  purpose, 
except  upon  the  receipt  of  signals  from  the 
bellman  so  to  do.  The  puffer  man,  Krlckson, 
a  witness  for  plaintiff,  testified:  "It  was 
my  duty  to  run  that  car  the  way  Dolstrom 
(plaintiff)  signaled  me.  I  had  no  right  to 
operate  the  puffer,  nor  to  move  the  car  un- 
less I  got  signals  from  Charlie  (plaintiff)  to 
do  so.  I  had  no  authority  or  power  over 
Charlie-  In  any  way  in  the  performance  of 
his  duties.  I  couldn't  do  anything  until 
Charlie  told  me  to." 

On  the  day  of  the  injury  to  the  plaintiff, 
all  of  the  ore  handled  from  those  tramways 
was  being  run  out  on  the  Newport  trestle. 
Just  before  the  Injury,  the  loaded  tram  car 
had  been  let  out  to  the  end  of  the  Newport 
trestle  on  a  signal  from  the  plaintiff,  the  ore 
contained  in  the  car  dumped,  and  on  a  sig- 
nal from  the  plaintiff  to  the  puffer  man  the 
car  was  drawn  in  to  a  point  near  the  Junc- 
tion between  the  main  trestle  and  the  New- 
port trestle,  at  which  time  the  cable  which 
was  attached  to  the  puffer  and  the  car  came 
off  the  Idler,  which  was  located  at  a  point 
about  75  feet  from  the  shafthouse;  It  came 
off  and  went  to  the  right-hand  side  of  the  Id- 
ler, looking  out  from  the  shafthouse,  and,  in 
order  to  pull  or  slip  off  from  the  idler  at  all, 
It  must  necessarily  fall  to  the  right-hand  side 
of  the  Idler,  looking  out.  This  idler,  with 
other  idlers,  was  located  In  the  center  of 


the  track  between  the  rails  for  the  coil  or 
cable  to  run  on  while  being  let  out  and  drawn 
in,  so  as  to  keep  it  in  proper  alignment  with 
the  car.  The  track  of  the  tramway  being  on 
a  curve  to  the  right,  and  describing  an  arc, 
when  the  cable  was  pulled  off  from  the  idler 
in  the  oi>eration  of  the  engine  and  car,  the 
necessary  tendency  of  the  cable  was  to 
straighten,  which  would  naturally  throw  it  to 
the  right  of  the  idler,  looking  out  from  the 
engine  house. 

The  first  time  the  coil  or  cable  came  off 
from  the  idler  to  the  right-hand  side  the 
puffer  man  stopped  the  puffer  engine,  which 
stopped  the  car.  Whether  this  was  done 
on  a  signal  from  the  plaintiff,  or  whether  it 
was  done  because  the  puffer  man  had  obserr- 
ed  that  the  cable  was  off,  is  not  clear  from 
the  evidence.  The  plaintiff  went  out  upon 
the  tramway,  saw  the  cable  lying  to  the  right 
of  the  idler,  and  replaced  the  cable  in  its 
proper  position  over  the  Idler,  as  It  was  hia 
duty  to  do,  under  his  employmenf,  accord- 
ing to  the  claim  of  the  plaintiff.  After  so  re- 
placing the  cable,  the  plaintiff  gave  the  sig- 
nal by  waving  with  his  hand  to  pull  in  the 
car,  walked  back  upon  the  right  side  of  the 
track,  facing  the  shafthouse,  and  Into  the 
Bhafthouse  to  his  post  of  duty  there.  The 
car  was  drawn  into  the  shafthouse  in  Its 
proper  position  under  the  chute  for  reload- 
ing with  ore.  The  tram  car  was  reloaded, 
and  the  plaintiff  again  gave  a  signal  to  the 
puffer  men  by  the  ringing  of  the  bell  to  op- 
erate the  puffer,  letting  the  car  out  upon  the 
tramway  for  the  dumping  of  the  ore.  Thla 
signal  was  complied  with.  The  car  was  run 
out  again  upon  the  Newport  trestle,  there 
dumped,  and  the  puffer  man  was  given  the 
bell  signal  by  the  plaintiff  to  draw  the  car 
in,  upon  which  the  puffer  was  started  and 
the  car  drawn  to  a  point  near  the  Junction 
of  the  main  tramway  and  the  Newport  tres- 
tle, when  the  cable  again  came  off  the  idler, 
as  before,  and  went  to  the  right-hand  side 
of  the  Idler,  looking  out  from  the  shaft- 
house,  whereupon  the  plaintiff  again  went 
out  upon  the  tramway  to  replace  the  cable 
over  the  idler,  finding  it  lying  at  the  same 
place  as  before.  He  replaced  it  over  the 
idler,  although  the  exact  manner  in  wUch 
he  handled  It  is  not  clear  from  the  testi- 
mony. Whether  any  signal  was  given  is  not 
clear.  The  plaintiff  testified  that  he  did  not 
remember  whether  he  gave  a  signal  or  not. 
The  puffer  man  testifies  to  a  hand  signal 
the  second  time,  but  he  says  that  plaintiff 
was  Injured  on  the  third  occasion,  instead 
of  the  second.  Whether  on  a  signal  or  not, 
the  puffer  man  started  the  car,'  and,  when 
he  next  saw  the  plaintiff,  he  had  stepped 
over  to  the  left-hand  side  of  the  cable  as  he 
faced  the  shafthouse.  Instead  of  walking  back 
upon  the  other  side  as  he  did  before.  At  tliis 
time  the  cable  again  came  off  the  idler,  and, 
as  it  straightened  out.  It  struck  the  plain- 
tiffs right  leg  near  the  ankle,  end  knocked 
him  off  the  treatle  to  the  ground  33  feet 
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below,  and  he  received  the  Injury  of  which  be 
complains  In  his  declaration.  Under  the  un- 
disputed evidence,  the  width  of  the  trestie 
outside  of  the  track  where  the  plaintiff  stood 
when  he  was  hit  was  about  two  feet,  while  on 
the  opposite  side  where  he  walked  before  the 
width  was  three  times  as  great;  the  width 
of  the  track  between  the  rails  being  two 
feet.  It  was  the  claim  of  the  plaintiff  (under 
the  first  count  of  his  declaration,  which  was 
the  count  under  which  the  case  was  submit- 
ted to  the  Jury)  that  the  puffer  engine  was 
oat  of  order  and  was  defective,  and  that  It 
worked  erratically  on  the  day  In  question, 
and  had  been  so  working  and  out  of  order  for 
some  time,  of  which  the  plaintiff  was  ignor- 
ant, and  that  It  was  because  of  this  condition 
that  the  cable  was  Jerked  off  from  the  Idler 
against  which  It  ran  in  hauling  the  car,  and 
that  this  was  the  proximate  cause  of  the  in- 
jury to  the  plaintiff,  and  that  he  had  never 
been  Instructed  of  the  danger. 

The  case  was  submitted  to  the  Jury,  and 
the  plaintiff  recovered  a  verdict  and  Judg- 
ment. '  The  defendant  has  appealed,  and 
there  ere  32  assignments  of  error.  The  tenth 
assignment  of  error  is  upon  the  ground  of 
the  refusal  of  the  court  to  give  the  defend- 
ant's requests  to  charge.  Defendant's  first 
five  requests  to  diarge  were  as  follows: 

"(1)  I  charge  you  that  under  the  evidence 
In  this  case,  and  the  law  applicable  to  it, 
the  plaintiff  cannot  recover  because  be  has 
not  shown  that  he  exercised  due  care  and 
caution  In  the  performance  of  his  duties,  and 
the  performance  of  his  work  on  the  trestle, 
or  tramway  of  the  defendant's  company,  on 
the  day  that  be  was  injured.  The  burden  of 
proof  on  this  particular  question  is  on  the 
plaintiff,  and  be  must  prove  the  same  by 
direct  testimony.  You  cannot  Infer  as  against 
the  defendant,  In  this  case,  that  the  plaintiff 
exercised  due  care  and  caution  In  the  per- 
formance of  his  duties,  so  as  not  to  receive 
the  Injury  sued  for,  In  this  ease.  The  un- 
disputed testimony  shows  that  the  plaintiff 
in  this  case  bid  absolute  and  entire  charge 
and  control  of  the  puffer  man,  as  to  the 
operating  of  the  machinery,  and  the  car  at- 
tached to  the  coll  of  rope,  or  wire,  which 
knocked  the  plaintiff  off  the  track  and  injur- 
ed him.  He  has  testified,  himself,  and  has 
proven  by  other  witnesses  that  the  man  op- 
erating the  puffer  had  no  right  to  move  the 
car  or  rope  or  start  the  puffer,  except  on  sig- 
nals from  bim.  He  tells  you  that  he  does 
not  know  whether  be  gave  a  signal  to  start 
the  car  at  the  time  he  was  injured  or  not. 

*'(2)  I  further  charge  you  that  the  danger 
the.  plaintiff  was  in  In  the  performance  of 
bis  duties  was  not  only  entirely  luder  bis 
control,  so  that  be  could  make  the  perform- 
ance of  such  duty  absolutely  safe.  In  so  far 
as  the  accident  in  this  case  was  concerned, 
but  that  the  danger  was  also  an  obvious  and 
apparent  danger. 

"(3)  And  I  also  charge  you  that  this  was 
known  to  the  plaintiff  because  of  the  fact 


that  the  coil  had  been  off  the  roller  twice 
before  be  was  injured,  and  on  each  time  It 
had  been  off  on  the  right-hand  side  of  the 
track,  going  out  from  the  sbafthouse.  And 
he  knew,  or  ought  to  have  known,  from  these 
conditions  that  the  coll  was  liable  to  come 
off  the  roller  again,  and  that  If  it  did  come 
off  that  it  must  come  off  on  the  side  of  the 
track  that  be  was  walking  on  at  the  time  he 
was  struck,  and  that  he  was  not  therefore 
using  due  care  and  caution  in  walking  back 
to  the  sbafthouse  on  bis  left-hand  side  of 
the  coll,  when  by  exercising  reasonable  care 
and  caution,  and  with  the  danger  so  obvious 
and  apparent,  he  knew,  or  ought  to  have 
known.  If  he  walked  back  to  the  shaftbouse 
on  bis  right-hand  side  of  the  coil  that  be 
could  not  be  possibly  struck  with  the  coil, 
even  If  it  did  come  off  the  roller. 

"(4)  And  I  charge  yon  in  this  connection 
that  whether  or  not  It  was  the  shortest  way 
for  blm  to  get  back  to  the  sbafthouse  by 
going  on  his  left-hand  side  of  the  track  and 
coil  or  not  Is  absolutely  Immaterial  in  this 
case.  That  he  cannot  be  absolved  from  his 
carelessness  in  performing  bis  work  simply 
because  he  thinks  be  can  do  It  quicker  or 
easier  when  at  the  same  time  he  knew,  or 
must  bare  known,  that  that  was  a  danger- 
ous way,  and  that  by  going  a  little  farther 
In  another  manner  be  could  avoid  the  Injury 
which  he  received. 

"(5)  I  also  charge  you  that  If  no  signal 
was  given  by  the  plaintiff  to  the  puffer  man 
who  operated  the  car  and  the  puffer,  either 
to  start  It  or  stop  It,  that  then  under  the  un- 
disputed testimony  the  accident  was  caused 
by  the  carelessness  of  the  puffer  man  In  not 
knowing  or  waiting  for  signals  from  the 
plaintiff,  before  he  operated  the  puffer  and 
car,  because  under  the  undisputed  evidence 
the  puffer  man  Is  a  coemploy6  of  the  plain- 
tiff, and  the  carelessness  of  the  coemployS 
estops  the  plaintiff  from  recovery." 

By  these  requests  to  charge  the  question 
of  the  contributory  negligence  of  the  plain- 
tiff is  raised.  The  undisputed  testimony 
shows  that  the  defendant  had  Inaugurated  a 
bell  system  to  be  operated  by  plaintiff  in 
warning  the  puffer  man  as  to  the  time  when 
to  stop,  and  when  to  start  the  puffer  engine, 
and  placed  the  puffer  man  exclusively  under 
the  control  of  the  plaintiff.  These  facts 
were  fully  known  to  the  plaintiff.  This  was 
sufficient  to  Justify  the  defendant  In  the 
claim  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  directing  tlie  starting 
of  the  puffer,  when  be  was  in  a  dangerous 
place  on  the  track,  if  he  did  order  It  start- 
ed; and.  If  he  did  not  signal  Erickson  to 
start  the  puffer,  and  Erickson  started  It 
against  the  rules  of  the  defendant,  then  It 
was  the  negligence  and  carelessness  of  a 
fellow  servant.  But,  In  addition  to  this, 
there  were  other  conditions  known  to  the 
plaintiff.  A  few  minutes  btfore  the  Injury 
the  cable  had  come  off  the  idler  at  least 
once,  if  not  twice.    It  bad  fallen  to  the  right- 
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band  side  of  the  Idler  looking  out  from  the 
shafthouse.  He  had  seen  it  there.  He  had 
readjusted  it  before,  and  had  walk'ed  back  to 
the  shafthouse  on  his  right-hand  side  of 
the  track  looking  toward  the  shafthouse, 
where  the  track  was  wide  and  where  it  was 
perfectly  safe,  and  where  it  was  impossible 
to  be  hit  by  the  cable  if  it  came  ott  the  idler. 
Yet  with  all  that  knowledge,  when  the  cable 
came  off  the  last  time,  and'  as  he  says  he 
found  it  lying  in  the  same  place  as  before, 
be  readjusts  It,  and  then  steps  into  the  only 
place  of  danger,  to  wit,  upon  the  left-hand 
side  of  the  track  looking  toward  the  shaft- 
house,  and  received  the  injury  complained 
of.  In  so  doing  he  was  guilty  of  contributory 
negligence. 

As  was  said  by  this  court  in  Buckley  v. 
FlUit,  etc.,  R.  Co.,  119  Mich,  at  page  586,  78 
N.  W.  at  page  656:  "If  this  did  not  consti- 
tute negligence,  it  would  be  difficult  to  find 
a  case  of  negligence."  Levy,  Adm'r,  v. 
Houghton  County  St.  Ry.,  129  N.  W.  683. 
It  is  unnecessary  to  enlarge  upon  this  branch 
of  the  case,  as  it  falls  within  the  rule  of 
contributory  negligence  so  often  stated  by 
this  court  Glover  v.  Scotten,  82  Mich.  369, 
46  N.  W.  936;  Powers  v.  Lumber  Co.,  92 
Mich.  533,  52  N.  W.  93T;  Benage  v.  Rail- 
way Co.,  102  Mich.  72,  63  N.  W.  286;  Wight 
V.  Mich.  Cent  R.  Co.,  161  Mich.  216,  126  N. 
W.  414.  Counsel  for  the  plaintiff  cite:  Shad- 
ford  V.  Railway  Cb.,  121  Mich.  224,  80  N.  W. 
30;  Hewitt  V.  East  Jordan  Lbr.  Co.,  136 
Mich.  110,  98  N.  W.  992;  Butterfleld  v.  Ar- 
nold, 131  Mich.  583,  92  N.  W.  97 ;  Barschow 
V.  RaUway  Co.,  147  Mich.  226,  110  N.  W. 
1057,  and  Sabin  v.  Northwestern  Leather  Co., 
157  Mich.  579,  122  N.  W.  300,  and  kindred 
cases.  In  our  opinion  these  cases  are  not  in 
point  here.  In  the  instant  case  the  plaintiff 
bad  witnessed  the  movement  and  operation  of 
the  cable  when  it  came  off  the  Idler  only 
a  few  minutes  before,  and  It  is  incredible 
that  be  did  not  know  that.  If  it  came  off 

'  again  under  the  same  conditions,  it  would 
go  to  the  same  side  and  place.  In  the  very 
nature  of  things  It  could  go  nowhere  else, 
and  he  must  have  known  it.    He  knew  that 

'  It  was  liable  to  come  off  again,  and  he  saw 
fit  to  take  his  chances. 

it  was  error  to  permit  witnesses  to  tes- 
tify that  in  their  opinion  the  other  side  was 
as  safe  as  where  plaintiff  was  injured.  They 
'Could  only  properly  testify  to  facts  from 
which  the  jury  might  determine  whether  the 
place  where  the  plaintiff  was,  was  safe. 
Those  witnesses  were  not  experts,  nof  was 
the  subject  one  requiring  special  skill  or  the 
aid  of  science.  Kelley  v.  Town  of  Fond  du 
Lac,  31  Wis.  179.  The  testimony  that  the 
opposite  side  was  as  dangerous  as  the  side 
taken  by  the  plaintiff  was  opposed  to  the 

■  laws  of  nature,  and  a  Jury  ought  not  to  be 
asked  to  give  any  weight  to  testimony  which 
•Is  contrary  to  what  every  person  of  ordinary 
intelligence  knows  to  be  true.    That  the  cable 


would  when  pulled  off  the  Idler  by  the  opera- 
tion of  the  puffer  engine  be  thrown  to  tne 
place  where  plaintiff  was  Injured  was  a  self- 
evident  proposition,  and  the  Jury  should  not 
have  been  permitted  to  speculate  upon  the 
subject  or  find  to  the  contrary.  Washburn 
V.  Milwaukee  &  L.  W.  R.  Co.,  59  Wis.  370,  18 
N.  W.  328.  We  are  of  the  opinion  that  upon 
this  record  a  verdict  should  have  been  di- 
rected for  the  defendant  upon  the  ground  of 
the  contributory  negligence  of  plaintiff.  This 
renders  it  unnecessary  to  discuss  the  ques- 
tion of  the  negligence  of  the  defendant 

Some  other  questions  are  presented  and 
discussed,  but  as  they  are  not  likely  to  arise 
upon  another  trial.  In  the  light  of  our  hold- 
ing, we  do  not  discuss  them. 

For  the  error  pointed  out,  the  judgment  of 
the  circuit  court  is  reversed,  and  a  new  trial 
ordered. 


HILSENDEGEN  et  al.  v.  HARTZ  CLOTH- 
ING CO. 
(Supreme  Court  of  Michigan.    March  31, 1011.) 

1.  Lanolobd  and  Tenant  ({  37*}— Lease — 
Construction — Fobfeitube. 

A  stipulation  in  a  lease  providing  for  a 
forfeiture  must  t>e  construed  most  strongly 
against  the  lessor,  and  its  effect  must  be  limited 
as  far  as  reasonable. 

[EM.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  {  37.*] 

2.  Landlobd  and  Tenant  ({  104*)— Lease— 
Fobfeitube. 

A  lease  of  a  store  with  a  basement  there- 
under, which  gives  the  lessee  permission  to  sub- 
let portions  of  the  store  and  the  basement, 
except  for  enumerated  businesses,  is  not  forfeit- 
ed by  the  lessee  subletting  a  part  of  the  ground 
floor,  reserving  a  specified  area  and  the  right 
of  entrance  thereto  and  exit  therefrom. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  328;  Dec.  Dig.  { 
104.*] 

Error  to  Circuit  Court,  Wayne  County; 
James  O.  Murfin,  Judge. 

Action  by  Kllzabeth  HUsendegen  and  an- 
other against  the  Hartz  Clothing  Company. 
There  was  a  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

Sloman  &  Sloman  (Benedict  H.  Lee,  of 
counsel),  for  appellant  Corliss,  Leete  ft  Jos- 
lyn,  for  appellees. 

BLAIR,  J.  Elizabeth  HUsendegen,  one  of 
the  above-named  plaintiffs,  on  May  1,  1003, 
leased  to  John  C.  Hartz  the  following  prem- 
ises: "The  store  Nos.  52  and  54  Monroe  ave- 
nue and  14  Farrar  street  together  with  the 
basement  thereunder,  said  premises  being 
located  in  the  HUsendegen  Block;  it  being 
the  intention  of  the  parties  to  lease  the  same 
premises  now  occupied  by  said  second  party 
for  the  term  of  ten  years  from  and  after  the 
Ist  day  of  May,  1905."    The  lease  contained 
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the  usual  printed  clause  against  assigning, 
transferring,  or  subletting  the  premises  with- 
out written  consent,  and  the  following  clause 
In  \rrltlng:  "Permission  Is  hereby  given  sec- 
ond party  to  sublet  portions  or  departments 
of  said  store  for  the  same  line  of  business, 
also  the  basement  for  any  unobjectionable 
business,  other  than  for  saloon,  restaurant, 
pawnshop,  and  Jewelry  business." 

At  the  time  of  the  making  of  the  lease 
John  O.  Hartz  was  in  possession  of  the  prem- 
ises under  a  prior  lease  from  said  Elizabeth 
Hilsendegen.  He  bad  occupied  No.  52  of 
said  premises  for  28  years  and  No.  54  for 
13  years,  conducting  therein  a  clothing  and 
gents'  furnishing  business.  Nos.  52  and  54 
were  practically  one  store.  No.  14  Farrar 
street  was  In  the  same  building,  in  the  rear 
of  52  and  54,  and  was  connected  with  52 
by  two  doors,  which  were  always  open  dur- 
ing the  daytime,  allowing  access  from  one  to 
the  other.  It  was  occupied  by  a  hat  hospital 
and  tailor  shop.  At  the  time  of  the  trial 
the  former  had  been  there  15  years,  and  the 
latter  al>out  10  years,  under  lease  from  John 
C.  Hartz. 

On  December  7,  1009.  Hartz  organized  the 
Hartz  Clothing  Company,  subscribing  for  all 
of  the  shares  of  stock  except  two.  On  the 
same  day  he  transferred  to  the  corporation 
all  of  his  stock  In  trade,  fixtures,  good  will 
of  the  business,  etc.,  excepting  the  leasehold 
of  the  premises,  and  executed  to  It  a  lease 
of  the  following  described  premises:  "The 
ground  floor  of  the  store  Nos.  52  and  54 
Monroe  avenue,  located  in  the  Hilsendegen 
Block,  now  occupied  by  John  C.  Hartz,  dolnj? 
business  as  the  John  C.  Hartz  Company,  ex- 
cepting a  space  15  by  20  feet  in  area,  situ- 
ated in  the  southwest  comer  of  the  rear  of 
said  floor,  and  reserving  the  right  of  en- 
trance thereto  and  exit  therefrom,  by  and 
through  the  entrance  to  said  floor,  for  the 
term  of  five  years  four  months  and  twenty- 
four  days,  from  and  after  the  7th  day  of 
December,  1009,  on  the  terms  and  conditions 
hereinafter  mentioned,  to  be  occupied  for 
a  hat,  gents'  furnishing  goods,  and  clothing 
store." 

On  January  14,  1910,  plaintiffs  instituted 
summary  proceedings  before  a  circuit  court 
commissioner  to  recover  possession  of  the 
premises.  Plaintiffs  recovered  judgment  be- 
fore the  commissioner,  which  was  affirmed 
on  appeal  by  the  circuit  court,  and  defend- 
ant prosecutes  Its  writ  of  error  to  reverse 
the  judgment. 

Plaintiffs  contend:  "(1)  That  the  lease  was 
to  John  C.  Hartz  personally  for  the  main- 
tenance of  a  business  of  a  certain  charac- 
ter, with  the  privilege  of  extending  the  same 
by  the  addition  of  other  lines  of  a  kindred 
nature.  (2)  That  the  transfer  to  defend- 
ant corporation  of  the  entire  business.  In- 
cluding good  will,  etc.,  was  a  violation  of 
tbe  conditions  of  the  lease  and  worked  a 


forfeiture  thereof.  (3)  That  tbe  reservation 
of  a  little  space  15x20  feet  in  area  In  one 
comer  of  the  store  by  Hartz  for  a  real 
estate  office  or  some  other  business  foreign 
to  the  character  of  his  original  enterprise 
was  a  subterfuge.  Inserted  for  the  purpose 
of  avoiding  the  terms  and  conditions  of  tbe 
lease,  and  tbe  effect  of  the  transfer  of  the 
entire  possession  of  his  business  to  the  de- 
fendant corporation." 

We  are  unable  to  agree  with  plaintiffs' 
constraction  of  tbe  lease.  Interpretations 
which  create  a  forfeiture  are  not  favored, 
and  it  is  the  policy  of  tbe  law  to  limit,  so  far 
as  is  reasonable,  the  effect  of  a  covenant  in 
a  lease  by  which  a  forfeiture  Is  created.  Mil- 
ler v.  Havens,  51  Mich.  485,  16  N.  W.  863: 
Crouse  v.  Mitchell,  130  Mich.  353,  90  N.  W. 
32,  07  Am.  St.  Rep.  470.  Such  covenants 
should  be  construed  most  strongly  against 
tbe  lessor,  and  most  favorably  to  tbe  lessee. 
24  Cyc.  067. 

Construing  this  lease  In  accordance  with 
the  foregoing  peneral  canons  of  interpreta- 
tion, what  "portions  or  departments  of  said 
store"  theretofore  described  as  "the  store 
Nos.  52  and  54  Monroe  avenue  and  14  Far- 
rar street"  was  the  lessee  authorized  to  sub- 
let? The  lessor  might  have  determined  this 
question  by  a  specific  limitation  in  the  lease. 
She  did  not  see  fit  to  determine  whether  the 
sublease  might  cover  large  or  small  portions 
of  the  store,  and  therefore  the  clause  would 
permit  a  sublease  of  any  portion  short  of 
tbe  whole.  The  sublease  did  not  cover  14 
Farrar  street,  the  basement  under  No.  52 
Monroe  avenue,  or  the  space  of  13x20  feet 
on  the  ground  floor  of  52  and  54  Monroe  ave- 
nue. It  therefore  covered  portions  of  the 
store,  as  permitted  by  the  lease. 

Taking  'this  view  of  the  case,  it  becomes 
unnecessary  to  consider  the  other  questions 
raised.  We  are  of  the  opinion  that  the  de- 
fendant was  entitled  to  an  instrncted.^er- 
dict  in  its  favor  upon  the  undisputed  facts. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 


GOLDSMITH  v.  DETTROIT,  J.  &  C.  RY. 
(Supreme  Court  of  Michigan.    March  31, 1911.) 

New  Trial  (§  IGl*)— Conditions. 

Tlie  court  cannot  order  a  new  trial  in  a 
personal  injury  action,  unless  defendant  pny 
plaintiff  a  certain  sum  in  excess  of  tbe  verdict, 
upon  plaintiff's  refusal  to  accept  which  tlie  mo- 
tion for  new  trial  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  321;   Dec.  Dig.  {  101.*] 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty; Edward  D.  Kinne,  Judge. 

Action  by  Elarl  Goldsmith  against  the  De- 
troit, Jackson  &  Chicago  Railway.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed,  and  new  trial  ordered. 

Argued  before  OSTRANDBR,  0.  J.,  and 
BIRD,  HOOKER,  MOORE,  and  STONE,  JJ. 
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Lehman,  Rlggs  &  Lebman,  for  appellant. 
Cavanaugh  &  Wedemeyer  (Corliss,  Leete  & 
Joslyn,  of  counsel),  for  appellee. 

BIRD,  J.  Plalntlfr  Instituted  this  suit  to 
recover  for  personal  injuries  which  he  claims 
to  bare  suffered  while  riding  in  one  of  de- 
fendant's cars.  On  the  trial  of  the  cause  the 
Jury  returned  a  verdict  against  him.  He 
brings  the  ease  to  this  court  for  review. 

The  plaintiff  resides  at  Wayne.  While  on 
his  way  home  from  Detroit,  on  the  8th  day 
of  August,  190S,  on  one  of  defendant's  cars. 
It  cciUded  with  another  car  near  the  city  lim- 
its. When  the  collision  occurred,  the  seat 
in  wblcb  plaintiff  was  sitting  and  the  one  in 
front  of  it  were  forced  together,  thereby 
catching  and  injuring  the  calves  of  plaintiff's 
I^^  Upon  the  trial  the  defendant  did  not 
contest  the  allegation  that  It  was  negligent, 
but  did  contest  the  question  of  the  extent  of 
plaintifTs  injuries.  Much  testimony  was  in- 
troduced on  this  phase  of  the  case,  and  on 
this  issue  the  jury  found  with  the  defendant 
Plaintiff  then  moved  for  a  new  trial,  and  the 
trial  court,  in  passing  upon  the  motion,  made 
the  following  order:  "It  is  ordered  that  a 
new  trial  be  granted  to  said  plaintiff  in  said 
cause,  unless  the  said  defendant,  within  10 
days  from  this  date,  pay  to  the  said  plaintiff 
the  sum  of  |300;  and  it  is  further  ordered 
that,  if  the  said  defendant  offer  said  sum  of 
1300  to  said  plaintiff  or  his  counsel  within 
10  days  from  this  date,  and  if  said  plaintiff 
declines  and  refuses  to  accept  the  same,  then 
it  is  ordered  and  decreed  by  this  court  that 
the  motion  for  a  new  trial  be  denied."  Plain- 
tiff's counsel  now  assigns  error,  first,  on  the 
refusal  of  the  court  to  grant  a  new  trial; 
and,  second,  because  the  court  granted  a  new 
trial  with  the  conditions  anhexed. 

It  seems  to  be  conceded  that  the  defend- 
ant's negligence  caused  the  collision,  and  we 
think  the  record  fairly  shows  that  plaintiff 
was  entitled  to  some  damages,  and  he  would 
doubtless  have  recovered  a  small  sum,  had 
not  his  counsel  made  the  following  statement 
to  the  Jury  in  bis  closing  address:  "What  is 
the  use  of  talking  about  $200  or  |S00.  I 
would  rather  your  verdict  would  be  'No  cause 
for  action'  than  to  have  it  $200  or  $300,  be- 
cause that  would  be  adding  insult  to  injury." 

It  is  quite  probable  that  the  Jury  took 
counsel  at  bis  word,  and  gave  him  nothing 
rather  than  to  return  a  small  verdict  In 
view  of  counsel's  Invitation  to  the  Jury  to 
return  the  verdict  which  they  did,  we  should 
not  be  inclined  to  disturb  It,  were  It  not  for 
the  fact  that  the  trial  court  has  Indicated  by 
bis  order  that  a  new  trial  should  be  granted. 
^\1len  a  trial  Judge,  before  whom  a  case  has 
been  tried.  Is  of  the  opinion  that  substantial 
Justice  has  not  been  done,  and  It  Is  bis  opinion 
that  a  new  trial  should  be  bad,  we  are  very 
loath  to  disagree  with  blm.  By  annexing  a 
condition  that  defendant  should  pay  plaintiff 


$300,  the  trial  court  has  made  It  manifest 
that  in  his  opinion  substantial  Justice  was 
not  done  In  the  premises.  We  cannot,  how- 
ever, agree  with  him  as  to  his  right  to  annex 
such  a  condition.  It  was  equivalent  to  the 
trial  court  himself  assessing  the  damages. 
This  Is  the  province  of  the  Jury.  This  court 
has  frequently  sanctioned  the  reduction  of 
verdicts  where  they  were  larger  than  the  law 
would  justify,  but  the  right  of  a  trial  court 
to  reduce  a  verdict  under  such  drcumstanoes 
would  not  carry  with  it  the  right  to  assess 
damages  where  the  Jury  has  refused  to  as- 
sess any.  The  plaintiff  has  the  right  to  in- 
sist that  the  Jury  'shall  assess  the  damages. 
This  question  was  passed  upon  in  Lorf  v. 
City  of  Detroit,  145  Mich.  265,  108  N.  W. 
G61.  In  that  case  a  similar  order  was  made. 
and  this  court  held  that  it  could  not  be  sus- 
tained. 

We  agree  with  the  trial  court  that  the  ver- 
dict was  against  the  weight  of  the  evidence 
and  that  a  new  trial  should  be  granted,  but 
without  the  conditions  imposed. 

The  case  Is  reversed,  and  a  new  trial  or- 
dered. 


HUNT  V.  DOUGLASS  TP. 
(Supreme  Court  of  Michigan.    March  31, 1911.) 

1.  HiOHWATs  (i  213*)— Nequoenck  — Qdbs- 
TioN  FOB  Jury. 

Whether  the  failure  of  a  township  to  erect 
barriers  to  a  ditch  constructed  by  the  highway 
commissioner  along  the  side  of  a  public  high- 
way was  the  proximate  cause  of  the  Injury, 
and  was  a  negligent  failure  to  make  the  bigh- 
way  reasonably  sale  for  public  travel,  held, 
under  the  evidence,  for  the  jury. 

[Ed.   Note.— For  other  cases,   see  Highways. 
Cent  Dig.  U  535-337;   Dec.  Dig.  |  213.*] 

2.  Highways  ({  213*)— Injuries  to  Travel- 

XRS  —  CONTRIBUTORT      NEOUOKNCE  —  Q  UE8- 
TIONB  FOB  JURT. 

Whether  a  pedestrian  falling  into  a  drain 
on  the  aide  of  a  public  highway  was  guilty  of 
contributory  negligence  held,  under  the  evi- 
dence, for  the  jury. 

[BJd.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  586-837;  Dec.  Dig.  |  21SC»] 

8.  Triai.  (t  280*)  — InsTRncnoNS  — Matters 

Covered. 

Where,  In  an  action  for  Injuries  to  a  pe- 
destrian falling  into  a  drain  on  the  side  of  a 
public  highway,  there  was  evidence  that  ahe 
became  confused  and  lost  all  sense  of  direction, 
and  stumbled  along  in  the  dark  withotft  know- 
ing where  she  was  going  and  fell  into  tb«  ditch, 
and  that  she  knew  of  its  existence  near  by,  the 
refusal  to  charge  that  if  she  realised  that  she 
was  confused,  and  did  not  know  where  she  was 
going,  but  continued  blindly,  she  was  guilty  of 
contributory  negligence,  was  reversible  error, 
though  the  court  charged  generally  on  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  fi  651-659;   Dec  Dig.  f  200.*] 

4.  HioHWATS   (I  197*)— Iwjuries  to  Pedes- 

.  TRIARB— CORTBIBUTORT    NEOUOERCC. 

A  pedestrian  on  a  public  highway  on  a 
dark  night  who  realises  that  ahe  is  confnsfd. 
and  does  not  know  where  she  is  going,  and  who 
continues  blindly  on  knowing  that  there  is  a 
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ditefa  near  by,  and  wbo  falls  into  the  ditch 
without  making  any  attempt  to  locate  it  or  any 
landmarica,  ia  guilty  of  contributory  negUgwne* 
as  a  matter  of  law. 

[Ed.  Note.— For  other  caaea,  see  Highways, 
Cent^.  Dig.  li  491-198,  498^500;    Dec.  Dig.  ( 

Error  to  Circuit  Court,  Montcalm  County; 
Franl^  D.  M.  Davis,  Judge. 

Action  by  Rizpah  A.  Hunt  against  the 
Township  of  Douglass.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed,  and  new  trial  granted. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  BLAIR,  and  STONE,  JJ. 

George  E.  Nichols  and  Frank  A.  Miller, 
for  appellant    R.  A.  Hawley,  for  appellee. 

STONE,  J.  This  Is  an  action  on  the  case 
against  the  township  to  recover  damages  for 
a  personal  Injury  sustained  by  the  plaintiff 
— a  married  woman,  about  56  years  of  age — 
by  falling  into  a  ditch  or  drain  in  one  of 
tbe  public  highways  of  said  township  on  the 
night  of  August  14,  1909.  At  that  time  the 
plaintiff  resided  with  her  husband  on  the 
S.  E.  ^  of  the  N.  E.  ^  of  section  10  in 
said  township,  and  had  lived  there  for  many 
years.  Her  son-in-law,  Harvey  Lee,  lived, 
and  had  for  some  time  prior  thereto,  on  the 
N.  E.  %  of  the  N.  E.  ^  of  tbe  same  section, 
and  about  one-quarter  of  a  mile  north  of 
plaintiff's  home.  The  highway  between  the 
t~wo  places  runs  north  and  south,  and  has 
been  a  imbllc  highway,  under  the  supervl- 
aion  of  the  township  authorities,  for  more 
tban  25  years.  In  August,  1908,  the  highway 
commissioner,  for  the  purpose  of  Improving 
tbe  highway,  constructed  a  drain  or  ditch 
along  the  east  side  of  the  highway  opposite 
Mr.  Lee's  house,  and  continuing  north  of 
bis  house  several  rods  'where  it  crossed  the 
road.  The  dimensions  of  this  drain  In  front 
of  Mr.  Lee's  house,  as  given  by  the  plaintiff's 
busband,  were  as  follows:  Width  on  top  11 
feet  10  Inches,  bottom  4  to  5  feet;  depth  In 
deepest  place  6  feet  6  Inches.  Mr.  Lee's 
bouse  was  71  feet  west  from  the  drain  or 
ditch  and  stood  on  a  rise  of  ground  2  or 
3  feet  higher  than  the  wrought  portion  of 
tbe  highway.  A  path  led  from  the  front  of 
tbe  house  down  to  the  road,  and  on  each  side 
of  the  path,  a  short  distance  from  the  house, 
-were  lilac  bushes.  There  was  no  fence  be- 
tween the  house  and  the  highway.  •  Some 
three  or  four  rods  south  of  tbe  house,  and 
on  the  west  side  of  the  road,  there  was  a 
large  maple  tree,  and  Just  opposite  this  tree 
on  the  bank  of  the  ditch  was  a  large  white 
rock.  There  were  no  barriers  or  fences  be- 
tween the  ditch  and  the  highway  at  the  time 
of  the  Injury.  The  plaintiff  was  familiar 
■with  the  situation  as  above  outlined,  and 
'With  the  location  of  the  ditch,  and  had  been 
there  many  times,  t>oth  in  the  evening  and 
day.  on  visits  to  her  daughter,  Mrs.  Lee. 
On  tbe  evening  In  question,  plaintiff  made 


a  visit  to  her  daughter,  arriving  at  the  house 
about  half  past  6  o'clock,  remaining  there 
until  about  half  past  8.  Upon  this  branch 
of  tbe  case  we  quote  from  the  plaintiff's  tes- 
timony on  direct  examination:  "Q.  When 
you  went  there,  what  was  the  condition  of 
the  weather?  A.  It  was  cloudy;  not  as 
cloudy  as  It  was  when  I  started  from  there. 
It  wasn't  dark  when  I  got  there,  but  when 
I  started  away  It  was.  It  was  some  cloudy 
when  I  went  there,  not  so  much  as  It  was 
later  on.  While  I  was  there,  It  rained  about 
15  mlnntes.  Finally,  I  left  there  about  8:30. 
It  was  dark  when  I  left  there.  The  lamps 
had  been  lighted  in  the  house  about  half  an 
hour.  It  was  dark  and  cloudy  when  I  left 
there.  I  came  out  of  the  light  room.  There 
are  two  lilac  bushes,  one  on  the  left  side 
and  one  on  the  right  side.  I  got  off  my  path 
and  run  Into  that  lilac  bush.  Tbe  lilac  bush 
was  on  the  left-hand  side  of  tbe  road — of- 
the  path.  I  got  around  It.  Just  then  tliere 
was  such  a  great  flash  of  Ugbtnlng — ^It  was 
almost  round,  great  large  flash  that  bewild- 
ered me,  so  I  didn't  Imow  Just  where  I  was 
going.  I  didn't  know  until  I  vrent  Into  the 
ditch  bead  first  Q.  How  far  bad  you  gone 
after  the  flash  of  lightning,  before  you  went 
into  the  ditch?  A.  It  couldn't  have  been  over 
four  or  five  steps.  It  was  dark  there.  Tbe 
room  being  light,  I  couldn't  see  plain  at  all 
after  I  got  out  of  the  dark,  and  I  think  it 
was  from  the  effects  of  the  room  being  light. 
Q.  At  tbe  time  after  you  got  out  of  the 
lilac  bush,  and  this  flash  of  lightning  occur- 
red, did  you  realize  at  that  time  that  you 
were  confused  or  bewildered?  A.  I  didn't. 
I  was  attempting  to  go  on  the  right-band 
side  of  the  track  towards  the  maple  tree. 
I  tried  to  see  the  maple  tree.  It  was  so 
dark  I  couldn't  see  it;  Just  dazzled  me  so 
I  couldn't  see  anything  after  the  lightning 
came.  It  bewildered  me  so,  I  didn't  have 
In  mind  the  stone  on  the  east  side  of  the 
road.  I  didn't  see  the  stone.  I  was  on  the 
lookout  for  the  ditch,  for  I  always  went  on 
the  rlgbt-band  side  of  the  road  when  I  start- 
ed for  home.  I  didn't  see  tbe  ditch,  or  know 
I  was  anywhere  near  It  until  I  went  Into 
It  Q.  You  knew  there  was  a  ditch  there? 
A.  I  knew  the  ditch  was  here,  of  course 
Q.  Did  you  know  of  the  exact  location  of 
the  ditch?  A.  Why,  I  did  until  that  night 
It  was  so  dark  I  couldn't  see.  Q.  I  say, 
did  you  know  the  exact  location  of  the  ditch? 
Did  you  ever  notice  it  distinctly,  locate  the 
exact  location  of  it?  ^.  No;  I  never  did. 
Q.  When  the  flash  of  lightning  occurred,  in 
fact,  from  the  time  you  ran  Into  the  bush 
there,  did  you  have  br  mind  the  exact  loca- 
tion of  the  ditch?  A  No;  I  didn't  I  wasn't 
going  very  fast,  because  it  was  so  dark  I 
couldn't  see.  When  I  started  out  I  couldn't 
see  the  path.  Q.  How  were  you  going,  feel- 
ing your  way  along,  or  otherwise?  A.  I 
couldn't  tell  you  Just  exactly  whether  I  was 
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or  not  I  was  going  slowly,  so  as  to  get  into 
the  road.  I  went  Into  the  ditch  headlong. 
I  struck  in  the  bottom  of  it  on  the  left 
shoulder  and  side  of  my  head.  It  stunned 
me." 

In  our  view  of  the  case  the  subsequent 
cross  and  redirect  examination  of  the  plain- 
tiff upon  the  subject  of  her  confused  con- 
dition became  important  On  cross-examina- 
tion she  testified:  "Q.  When  you  got  into 
this  lilac  bush,  as  your  son-in-law  said,  you 
got  tangled  up  in  it?  A.  Yes,  sir.  Q.  In 
getting  out  of  that  and  away  from  it  you 
lost  the  sense  of  direction,  did  you?  A.  I 
did.  Q.  So  you  couldn't  tell  where  you  were 
going?  A.  I  could  not  tell  where  I  was  go- 
ing. Q.  About  the  time  yon  got  away  from 
the  lilac  bush,  then  came  this  blinding  flash 
of  lightning?  A.  Blinding  flash  of  lightning. 
It  was  in  the  south,  but  it  was  an  awful 
large  sheet  of  lightning.  Q.  That  I  sup- 
pose, blinded  you,  and  confused  you  again? 
A.  It  did.  Q.  So  for  those  reasons,  on  ac- 
count of  the  lilac  bush  and  the  lightning, 
etc.,  you  entirely  lost  all  sense  of  direction 
and  became  confused?  A.  Yes,  sir.  Q.  And 
didn't  linow  where  you  were  going?  A.  I 
didn't  know  where  I  was  going.  Q.  It  seems 
to  you  you  went  four  or  five  steps  and  fell 
Into  the  ditch?  A.  I  couldn't  have  went 
over  four  or  five  steps.  Q.  What  do  you 
mean  from  the  time  you  got  out  of  the  lilac 
bush?  A.  Yes,  sir;  or  from  the  time  I  got 
into  the  road.  Q.  Did  you  know  when  you 
struck  the  highway;  that  is,  the  worked 
portion  of  the  road  from  the  dirt?  A.  I 
didn't  sense  anything  after  I  got  out  of  the 
lilac  bush  until  I  struck  the  bottom  of  the 
ditch.  Q.  Yon  didn't  stop  and  try  to  locate 
where  you  were?  A.  No,  sir.  Q.  Just  stum- 
bled along?  A.  Stumbled  along.  Q.  Con- 
fused, not  knowing  what  you  were  doing? 
A.  Confused,  not  knowing  what  I  was  doing. 
Q.  That  condition  of  mind  was  brought 
about  by  the  trouble  you  had  with  the  lilac 
bueh  and  the  flash  of  lightning?  A.  Yes, 
sir.  Q.  You  knew,  didn't  you,  there  was  a 
strip  of  sod  between  the  traveled  track  and 
the  ditch.  You  have  seen  that  a  good  many 
times?  A.  Why,  I  liave,  but  it  was  all — ^Just 
had  been — all  dry  and  burned  kind  of.  Q. 
It  wouldn't  have  made  any  difference  prob- 
ably in  your  condition  of  mind  if  the  gras!> 
bad  been  a  foot  deep?  A.  I  presume  not 
I  was  so  confused  I  didn't  know  which  way 
I  was  going.  Q.  So  it  didn't  make  any  dif- 
ference so  far  as  your  condition  of  mind  was 
concerned  exactly  where  the  ditch  or  any- 
thing else  was.  You  kept  going  and  thought 
you  were  going  right?  A.  I  did.  I  thought 
I  was  going  right  Q.  I  understand  you,  be- 
fore that  time  you  were  pevtectty  familiar 
with  the  situation;  lud  traveled  it  both 
night  and  day?  A.  Yes,  sir.  Q.  Without  any 
trouble  in  any  way,  shape,  or  manner?  A. 
Yes,  sir;  a  good  many  times.  Q.  The  first 
thing  that  you  came  to  sense  or  realization 
was  when  you  found  yourself  in  the  bottom 


of  the  ditch?  A.  Yes,  sir.  Q.  That  space 
of  time  intervening  from  the  time  tliat  you 
ran  into  the  lilac  bush  until  you  struck  the 
bottom  of  the  ditch  is  a  matter  of  entire  con- 
fusion in  your  mind?  A.  Yes,  sir;  it  was. 
Q.  It  is  now  wholly  indistinct  as  to  how  it 
happened;  how  it  occurred?  A.  Yes,  sir.  Q. 
You  couldn't  tell  anything  about  it?  A.  I 
couldn't  tell  you  anything  about  how  it  hap- 
pened. When  my  son-in-law  came  there,  I 
couldn't  see  him  as  be  approached.  I  didn't 
see  him  when  he  came  into  the  ditch.  He 
called  to  me  to  know  where  I  was,  and  he 
kept  calling,  and  I  kept  telling  him  where 
I  was  until  be  got  to  me.  I  was  in  the  ditdi. 
I  fell  in.  I  felt  my  foot  slip  a  little.  I 
thought  I  was  going  right  My  foot  slipped, 
and  I  just  supposed  I  stepped  outside  of 
the  track  and  was  slipping  back  in.  Instead 
of  my  slipping  back  into  the  road,  I  went 
right  off  into  the  ditch.  Q.  Did  you  try  to 
gather  yourself  when  your  foot  slipped?  A. 
No;  I  didn't  know  what—  Q.  Didn't  know 
what  it  was?  A.  No;  I  didn't  know  what 
it  was,  I  couldn't—  Q.  Then,  as  a  matter 
of  fact  after  you  ran  into  the  lilac  bush, 
if  you  were  that  confused  that  you  didn't 
know  what  you  were  doing,  of  course,  you 
didn't  attempt  to  locate  any  landmark;  lo- 
cate the  maple  tree  or  stone  or  anything? 
A.  I  was  thinking  of  the  right  way  of  the 
road.  I  was  so  confused  with  lightning — 
if  any  one  saw  lightning  of  that  kind  that 
bewildered  them  they  would  have  some  idea 
of  what  it  was.  It  was  so  sharp  it  blinded 
me.  Q.  And  so,  on  account  of  your  confused 
condition  of  mind  the  lightning,  and  the 
difficulty  with  the  lilac  bush,  you  were  not 
in  a  condition  of  mind,  and  you  didn't  at- 
tempt, to  locate  any  of  these  landmarks? 
A.  No.  sir." 

Redirect  examination:  "Q.  When  you  got 
out  of  the  lilac  bush  that  night  did  you  real- 
ize or  appreciate  the  fact  that  you  were  con- 
fused or  bewildered  to  any  extent?  A.  I  real- 
ized it;  yes,  sir.  Q.  When  you  got  out  or 
since  that  time,  when  was  it  you  first  realiz- 
ed it?  A.  Since  I  got  out  Q.  Did  yon  real- 
ize it  before  you  got  into  the  ditch  that 
night?  A.  No.  Q.  That  you  were  bewildered 
or  that  you  lost  your  way,  or  that  you  were 
confused?  A.  I  was  confused  and  bewilder- 
ed. I  didn't  know  where  I  was  going,  or  like 
that  Q.  Did  I  understand  yon  yon  attempt- 
ed to  see  the  maple  tree,  to  discover  that? 
A.  The  tree  I  kind  of  thought — because  If  I 
would  go  along  on  the  right-hand  side,  and 
tliat  was  on  the  right-hand  side  of  the  road, 
and  realize  how —  Q.  I  asked  you  If  yon  at- 
tempted to  discover  It  after  yon  got  out  of 
the  lilac  bush?  A.  No;  I  didn't  attempt  it 
then.  Q.  You  used  the  word  'landmarks.'  I 
don't  know  whether  the  witness  understood 
it  or  not  She  testified  on  the  direct  exam- 
ination she  tried  to  see  the  maple  tree  and 
couldn't  see  it  I  want  to  know  when  it  was. 
A.  It  was  after  I  got  out  of  the  lilac  bush.  Q. 
That  was  after  you  got  out  of  the  lilac  bush  * 
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A.  It  was  after  I  got  out  of  the  lilac  bush 
that  I  tried  to  see  where  the  maple  tree  was. 
Q.  Could  you  see  it?  A.  No,  sir;  I  couldn't. 
Q.  Do  you  remember  whether  70a.  tried  to 
see  where  the  maple  tree  was  after  that  flash 
of  lightning?  A.  No;  I  was  so  confused  I 
didn't  know  anything  after  I  got  tangled  from 
b^ng  up  in  the  lilac  bush.  Q.  You  didn't 
know  anything;  did  I  understand  you  yon 
tried  to  see  the  maple  tree  after  you  got  out  of 
the  lilac  bush?  A.  Yes;  but  after  the  flash 
of  lightning  came  that  bewildered  me  so  I 
didn't  know  where  I  was  going.  Q.  Now,  did 
ycu  have  any  idea  at  that  time,  did  you  real- 
ize at  that  time  that  you  didn't  know  where 
you  were  going,  or  have  you  discovered  that 
since?  A.  I  have  discovered  It  since.  I  didn't 
realize  at  that  time  that  I  didn't  know  where 
I  was  going.  Q.  Where  did  you  think  you 
were  going  at  that  time;  that  is,  on  which 
side  of  the  road?  A.  On  the  right-hand  side; 
that  would  be  on  the  west  side  of  the  road. 
Q.  Did  you  realize  at  that  time  that  you  liad 
lost  your  way  ?  A.  Why,  yes.  Q.  Or  that  you 
had  lost  your  sense  of  direction.  Did  you 
realize  at  that  time?  A.  No ;  I  didn't  real- 
ize it  at  all.  Q.  When  did  you  first  come  to 
that  conclusion,  that  yon  must  have  lost  your 
sense  of  direction?  A.  After  I  got  Into  the 
ditch,  or  else  that  made  me  notice.  Q.  Did 
you  discover  that  before?  Did  you  realize 
it  before  the  time  you  got  into  the  ditch  that 
70a  had  strayed  from  where  you  supposed 
yon  were?    A.  No ;  I  didn't." 

Recross-ezamination:  "Q.  When  did  you 
first  come  to  tbe  conclusion  that  you  didn't 
know  where  yon  were  going,  when  yon  left 
the  lilac  bush?  A.  After  I  got  In  tbe  ditch. 
Q.  Yon  testifled  in  answer  to  my  question  that 
you  were  so  confused  when  yon  left,  got 
loose,  from  tbe  lilac  bush,  that  you  didn't 
realize  where  you  were  going?  A.  I  didn't 
Q.  You  didn't  realize  where  yon  were  going; 
so  you  didn't  think  anything  about  where 
you  were  going,  did  you?  A.  I  don't  know 
as  I  thought  anything  about  only  that  I  had 
started  for  home ;  that  is  all.  Q.  Now,  this 
is  all  there  is  to  the  story,  isn't  it;  you  came 
out  of  the  house,  down  the  steps,  felt  your 
way  down?  A.  I  felt  my  way  down  the 
8tei>s.  Q.  Your  vision  was  dazzled  somewhat, 
blinded  by  coming  out  of  a  light  room  into  a 
dark  night?  A.  Yes,  sir.  Q.  Consequently  It 
was  that  dark,  although  the  window  curtains 
were  up,  you  were  so  affected  you  had  to  feel 
your  way  down  the  steps?  A.  Yes,  sir.  Q. 
There  after  disentangling  yourself  from  that 
yon  became  confused  as  to  the  direction? 
What  you  were  doing?  A.  Yes,  sir.  Q.  Then 
that  was  immediately  followed  by  this  flash  of 
lightning?  A.  Yes,  sir.  Q.  You  became  so 
confused  then  you  didn't  know  where  you 
were  going?  A.  No,  sir,  Q.  Now,  yon  didn't 
think  anything  about  it  one  way  or  tbe  oth- 
er, did  you,  you  were  Just  starting  away? 
A.  After  I  got  tangled  up  In  the  bush  and 
kind  of  got  started  out,  I  thought  of  going 


into  the  road  of  the  tree  along  there,  but  I 
didn't — flashed  up  and  bewildered  me  so  I 
didn't  know  where  I  was  going.  Q.  Now  yon 
have  got  It  right  You  didn't  Imow  where 
you  were  going.  You  didn't  think  anything 
about  it  either,  where  you  were  going,  did 
you?  A.  After  I  got  out  from  that  lilac 
bush,  I  don't  Just  know  how  I  was  thinking 
what — my  way.  Just  after  I  got  out  of  the 
bush  this  lightning  came  and  bewildered  me 
so  I  couldn't  Q.  You  were  still  in  your  son- 
in-law'B  yard  at  the  time  of  the  lightning 
flash,  weren't  you?  A.  I  don't  really  know 
whether  I  was — ^Just  got  out  of  tbe  bush.  I 
can't  tell  Just  how  far  tbe  bush  is  from  the 
road.  Q.  It  is  quite  a  little  ways.  I  don't 
know  Just  how  far.  You  don't  know  wheth- 
er you  were  in  your  son-in-law's  yard  or  not? 
A.  I  think  I  must  have  been  close  to  it  if 
not  quite.  Q.  In  the  yard?  A.  Yes,  sir; 
I  felt  after  I  got  out  I  was  going  right" 

Redirect  examination:  "Q.  When  did  you 
flrst  realize  that  you  were  a  little  confus- 
ed as  to  your  sense  of  direction,  or  that 
you  were  out  of  the  way  at  all?  A  It 
was  when  the  lightning  bewildered  me,  you 
know.  Q.  Did  you  realize  at  that  time  you 
had  lost  your  way,  or  at  some  other  time. 
When  was  It  you  flrst  realized  you  had 
strayed  away  from  the  west  side  of  the 
road?  A.  When  I  fell  in  the  ditch.  Q.  Up 
until  the  time  you  felt  yourself  slipping  and 
going  into  the  ditch,  where  did  you  supiwse 
you  were?  A.  I  supposed  that  I  had  just 
stepped  simply  outside  of  tbe  road,  and  I 
was  coming  all  right  Q.  On  which  side  of 
the  road  did  you  think?  A.  On  the  right- 
hand  side.  I  always  went  on  that  side.  Q. 
When  you  say  you  did  suppose  you  were  Just 
slipping  back  in  tbe  road,  what  do  you  mean 
by  that?  Where  had  you  slipped  from?  A. 
There  is  a  kind  of  a  little  Incline  up  there. 
I  thought  I  had  got  up  on  there.  Q.  Where 
IS  that  incline  with  reference  to  the  maple 
tree?  A.  About  a  quarter  of  the  way  be- 
tween the  tree  and  where  that  lilac  bush 
was.  When  I  stepped  on  there,  my  foot  slip- 
ped, and  I  supposed  I  was  going  back  in  the 
road.  Just  stepped  outside  and  was  going 
back  in  the  road.  Of  course,  I  couldn't  save 
myself  at  all.  I  don't  know  where  I  waa 
going.  Whien  I  slipped  back,  I  Just  went 
right  on  in.  I  didn't  stop  at  all.  Q.  Up  to 
the  time  you  landed  at  the  bottom  of  the 
ditch,  where  did  you  suppose  you  were?  A. 
I  supposed  I  was  in  the  road  near  the  maple 
tree." 

Recross-examination:  "Q.  As  a  matter  of 
fact  you  know  when  you  struck.  I  under- 
stand you,  you  know  when  you  ran  into  this 
lilac  bush,  you  were  on  the  north  side  of  the 
path?  A.  Yes,  sir.  Q.  Now  the  maple  tree  is, 
according  to  the  statement  of  your  husband, 
is  35  feet  south  of  the  path?  A.  I  should 
think  It  was.  I  don't  know.  Q.  And  the 
lilac  bush  is  about  eight  feet  north  of  the 
path,    according   to    hia    statement?     A.  I 
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couldn't  tell  yon;  something  like  that  Q. 
He  so  states,  and  I  don't  dispute  it.  So  yon 
would  have  to  travel  a  distance  of  43  feet  to 
get  to  the  maple  tree?  A.  I  couldn't  tell 
you.  Q.  You  thought  you  had  taken.  Tou 
don't  believe  now  you  had  taken  only  four 
or  Ave  steps  before  ^ou  were  in  the  ditch? 
A.  Four  or  five  steps  before  I  was  in  the 
ditch.  Q.  You  couldn't  possibly  have  gone 
that  distance  in  four  or  five  steps,  could  you, 
from  where  you  were  to  the  tree?  A.  I  was 
making  for  that  way.  Q.  Now,  as  a  matter 
of  fact,  isn't  it  true  when  you  got  out  of 
that  Ulac  bush,  and  was  blinded  by  this 
flash  of  lightning,  that  your  first  statement 
here  you  lost  your  sense  of  direction  and 
was  confused  and  bewildered  was  true?  A. 
After  I  got  out  of  the  Ulac  bush,  I  had  start- 
ed. I  supposed  I  was  on  the  right-hand  side. 
I  always  go  on  the  right-hand  side  of  the 
road,  west  of  the  road,  along  where  that  ma- 
ple tree  is.  I  supiwsed  I  was  going  that 
way.  Q.  As  a  matter  of  fact  did  you  think 
anything  about  it  at  all?    A.  I  did." 

From  the  foregoing  lengthy  excerpts  from 
the  testimony  of  the  plaintiff,  it  will  be  seen 
that  the  question  whether  she  was  conscious 
of  her  confused  condition  before  she  fell  into 
the  ditch  was  by  counsel  deemed  an  impor- 
tant one.  At  the  close  of  the  plaintlfTs  case, 
counsel  for  defendant  moved  for  a  directed 
verdict  in  its  favor,  which  was  denied;  the 
court  holding  that  under  all  the  circumstanc- 
es and  conditions  as  they  appeared  In  the 
evidence  it  became  a  question  of  fact  for 
the  consideration  of  the  Jury  whether  it 
was  the  duty  of  the  defendant  to  have  erect- 
ed barriers  to  the  ditch,  in  order  to  make 
the  Mghway  reasonably  safe  and  fit  for  pub- 
lic travel ;  and  that  the  questions  of  contrib- 
utory n^IIgence  and  proximate  cause  were 
also  for  the  jury.  The  case  was  submitted 
to  the  jury  under  a  very  full  charge,  and 
they  found  a  verdict  for  the  plaintiff. 

The  defendant  has  alleged  error  in  the 
charge  of  the  court.  We  have  examined  the 
record  with  much  care,  and  are  of  opinion 
that  the  court  did  not  err  in  denying  defend- 
ant's motion  for  a  directed  verdict  One  as- 
signment of  error  urged  by  appellant  is  the 
refusal  of  the  court  to  give  the  defendant's 
tenth  request  to  charge.  It  was  as  follows: 
"If  yon  find  that  the  plaintiff  realized  that 
she  was  confused  and  bewildered,  and  did  not 
know  where  she  was  going,  continued  blind- 
ly on  after  she  had  become  disentangled  from 
the  lilac  bush  upon  the  premises  of  Mr.  Lee, 
then  I  charge  you  as  a  matter  of  law  that 
she  would  be  guilty  of  contributory  negli- 
gence, and  not  entitled  to  recorw  in  this  ac- 
tion, and  your  verdict  will  be  for  the  de- 
fendant, no  cause  of  action."  Upon  this 
branch  of  the  case  counsel  for  the  plaintiff 
in  his  brief  says:  "Upon  this  question  I 
think  that  If  it  had  appeared  conclusively 
and  Indisputably  from  the  testimony  of  the 
plaintiff  that  after  getting  out  of  the  lilac 
hush,  or  after  the  flash  of  lightning  of  whidi 


she  testifies,  and  in  view  of  her  knowledge 
of  the  location  of  the  ditch  In  question,  she 
bad  continued  to  walk  along  in  full  realiza- 
tion of  the  fact  that  she  had  lost  her  way 
and  her  sense  of  direction,  and  without  mak- 
ing any  attempt  to  locate  the  ditch  or  any 
landmarks  whereby  she  might  guide  her 
course,  that  she  could  Justly  be  said  to  have 
assumed  the  risk,  and  to  have  taken  her 
chances  of  the  outcome,  or  to  have  been 
guilty  of  negligence  tliat  contrlbnted  to  the 
result"  But  counsel  contends  that  it  does 
not  so  appear.  In  view  of  the  testimony  of 
plaintiff's  son-in-law  that  she  told  him  that 
she  got  confused  and  frightened  and  lost 
her  way,  and  In  view  of  her  own  testimony 
that  she  became  confused  and  lost  all  sense 
of  direction,  and  stumbled  along,  "confused, 
not  knowing  what  I  was  doing,"  although 
later  qualified  in  her  redirect  examination, 
this  question  became  one  of  fact  for  the  con- 
sideration of  the  Jury  under  a  proper  di- 
rection. In  other  words,  this  question  was 
so  emphasized  by  counsel  in  the  examination 
of  the  plaintiff  that  the  defendant  was  en- 
titled to  have  this  phase  of  the  case  distinct- 
ly submitted  to  the  Jury.  While  the  court 
charged  the  Jury  generally  upon  the  subject 
of  contributory  negligence,  it  did  not  call 
their  attention  to  the  point  covered  by  de- 
fendant's tenth  request,  which  request  wna 
justified  by  the  testimony  of  the  plaintiff. 

The  question  whether  the  plaintiff  realized 
at  the  time  that  she  was  confused  and  be- 
wildered, and  did  not  know  where  she  was 
going,  and  continued  blindly  on,  knowing 
that  there  was  a  ditch  near  by,  and  the  ef- 
fect of  such  condition  of  mind,  was  not  call- 
ed to  the  attention  of  the  Jury.  Most  certain- 
ly if  such  was  her  condition  of  mind,  and  she 
made  no  attempt  to  locate  the  ditch  or  any 
landmarks,  she  would  be  guilty  of  contribn- 
tory  negligence.  In  Black  v.  City  of  Mania- 
tee,  107  Mich,  at  page  61,  64  N.  W.  at  page 
868,  Justice  Hooker  said:  "Where  a  person 
actually  sees  the  danger  before  the  accident, 
there  is  as  great  reason  for  him  to  avoid  it 
as  there  is  for  the  municipality  to  provide 
against  It  beforehand."  In  Smith  r.  City  of 
Jackson,  106  Mich.  136,  63  N.  W.  982,  this 
court  said:  "In  view  of  plaintlfTs  own  testi- 
mony, we  think  that  the  court  did  not  err  In 
holding,  as  matter  of  law,  that  plaintiff,  in 
continuing  at  a  trot  along  this  street,  upon 
a  dark  night  within  fonr  or  five  feet  of  a 
recognized  danger  signal,  was  not  In  the  ex- 
ercise of  ordinary  care.  If  he  had  slackened 
the  speed  of  his  horse,  and  felt  his  way,  It 
might  have  been  said  that  be  was  in  the  ex- 
ercise of  some  degree  of  care  In  the  presence- 
of  a  warning  of  danger,  but  he  does  not  seem 
to  have  taken  any  precaution  except  to  avoid 
driving  over  the  light"  See,  also,  Orandorf 
V.  Detroit  Citizens'  St  R.  Co.,  118  Mlcta.  496, 
71  N.  W.  844 ;  Irion  t.  City  of  Sasinaw.  120 
Mich.  295,  TO  N.  W.  672;  aoney  r.  City  of 
Kalamazoo,  124  Mich.  656,  83  N.  W.  618; 
Hodge  T.  City  of  St  Louia,  146  Mich.  173,  V» 
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N.  W.  252;  Sargeant  t.  City  of  Detroit,  166 
Mlcb.  291,  120  N.  W.  782.  It  often  occurs 
that  a  charge  adapted  to  the  particular  eri- 
dence  In  the  case  will  have  weight  with  the 
Jury,  while  a  general  abstract  proposition  of 
law  will  pass  unnoticed  by  them.  We  can- 
nok  say  that  the  giving  of  defendant's  tenth 
request,  or  the  subetance  of  It,  would  not 
bare  changed  the  result.  The  refusal  was 
In  our  opinion  prejudicial  error.  We  find  no 
other  error  in  the  record. 

For  the  error  pointed  out  and  discussed, 
the  judgment  below  wlU  be  reversed,  and  a 
new  trial  granted. 

OSTRANDEB,  G.  J.,  and  BIRD  and 
BLAIR,  JJ.,  concurred.  HOOKER,  J.,  con- 
curred in  the  result 


MICHIGAN  TRUST  CO.  v.  McNAMARA 

et  al. 
(Supreme  Court  of  Michigan.    March  31, 1911.) 

1.  Intkbfleadeb    (i    23*)— Gboundb   of   Rb- 
LIEF— "Bill  or  intebpleadeb." 

A  bin  of  interpleader  by  an  administrator 
against  a  judgment  creditor  of  decedent  and 
ber  attorneys  who  have  filed  notice  of  lien  for 
services  in  procuring  the  judgment,  wliicii  pro- 
ceeds on  the  theory  that  toe  administrator  who 
ia  willing  to  pay  the  jadgment  is  in  doubt  as 
to  who  is  entitled  to  the  money  because  of  the 
conflicting  claims  tietween  the  judgment  cred- 
itor and  the  attorneys  and  between  the  attor- 
neys themselves,  states  a  cause  of  action  as 
against  a  demurrer;  a  bill  of  interpleader  be- 
ing filed  to  protect  persons  from  whom  several 
persons  claim  legally  and  equitably  the  same 
thing,  debt,  or  duty,  and  who  has  incurred  no 
independent  liability  to  any  of  them  (Quoting 
Words  and  Phrases,  p.  788  et  seq.). 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Dec.  Dig.  i  23.»] 

a  Equitt  (i  239*)— Pleadiwo— Demubbeb. 

A  demurrer  to  a  bill  in  equity  admits  the 
truth  of  its  averments. 

[Eel.  Note.— For  other  cases,  see  £}qulty.  Cent 
Dig.  I  494;    Dec  Dig.  i  239.»] 

Appeal  from  Circuit  Court  Kent  County, 
In  Chancery;  John  S.  McDonald,  Judge. 

BUI  of  interpleader  by  the  Michigan  Trust 
Company,  administrator  of  the  estate  of 
Mary  McNamara,  deceased,  against  Mary 
McNamara  and  others.  From  an  order  over- 
ruling  a  demurrer  interposed  by  defendant 
Mary  McNamara,  she  appeals.     Affirmed. 

Argued  before  MOORE,  McALVAY, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

A.  A.  &  H.  A.  Ellis,  for  appellant  Thom- 
as P.  Bradfleld  (Klelnhans  ie  Knappen,  of 
counsel),  for  appellee. 

MOORE,  J.  This  case  is  an  appeal  by 
Mary  McNamara,  one  of  the  defendants, 
from  an  order  overruling  her  general  de- 
murrer to  a  bill  of  interpleader,  so-called, 
filed  by  the  complainant  the  Michigan  Trust 
Company,  administrator  of  the  estate  of 
Mary  McNamara,  deceased.    A  reference  to 


the  cases  of  Mary  McNamara  v.  Michigan 
Trust  Co.,  148  Mich.  346,  111  N.  W.  1066,  and 
Mary  McNamara  v.  Michigan  Trust  Co.,  153 
Mich.  5S5,  119  N.  W.  1074,  wlU  aid  in  under- 
standing the  situation. 

The  bill  avers  defendant  recovered  a  judg- 
ment against  the  estate  of  Mary  McNamara 
for  $11,217,  and  that  the  Michigan  Trust 
Company  now  se^s  to  pay  into  court  the 
amount  due  on  this  judgment;  that  in  the 
course  of  this  litigation  against  the  estate  of 
Mary  McNamara  she  has  employed  attor- 
neys, some  of  whom  claim  she  has  not  paid 
them  for  their  services,  and  have  filed  no- 
tices of  lien  in  the  circuit  court  and  with  the 
Michigan  Trust  Company,  the  complainant 
notifying  the  trust  company  not  to  pay  the 
money  due  on  this  judgment  to  the  defend- 
ant Mary  McNamara.  The  bill  sets  out  an 
attempt  to  pay  the  judgment;  that  the  ap- 
pellant refused  to  receive  the  money  due  on 
the  judgment  although  the  admlulBtrator 
has  ever  since  that  time  and  until  notices 
of  other  liens  than  that  of  McKnigbt  and 
McAllister  been  ready  and  willing  to  pay 
the  judgment  and  Interest  at  the  legal  rate, 
subject  only  to  its  statutory  right  to  offset 
the  costs  taxed  against  the  defendant  Mary 
McNamara. 

The  bill  of  complaint  sets  up  in  full  the 
amount  of  the  costs  taxed  against  the  de- 
fendant Mary  McNamara,  as  shown  by  the 
records  of  the  Supreme  Court  and  the  rec- 
ords of  the  Kent  circuit  court.  The  bill  fur- 
ther sets  out  that  the  administrator  has  nev- 
er since  the  2l8t  day  of  July,  1908,  when 
the  letter  was  written  to  the  defendant  Mary 
McNamara,  claimed  any  right  title,  or  inter- 
est In  or  to  the  amount  of  the  judgment  .ex- 
cepting its  right  to  set  off  Uie  costs  taxed 
against  the  defendant,  and  that  the  admin- 
istrator does  not  know  and  cannot  ascertain 
the  rights  of  the  different  defendants  under 
the  judgment  and  notices  of  liens  set  up  in 
the  bill,  and  cannot  without  danger  and  haz- 
ard to  Itself  undertake  to  decide  between  the 
defendant  Mary  McNamara  and  the  other 
defendants ;  that  on  account  of  the  suit  in 
aid  of  execution  by  McKnigbt  and  McAllister 
the  administrator  has  already  been  put  to 
considerable  expense  and  involved  in  litiga- 
tion on  account  of  the  conflicting  claims  of 
the  defendants ;  that  It  fears  it  will  become 
further  involved  in  other  litigation  and  suf- 
fer other  expense,  and  be  put  to  further  and 
other  costs,  trouble,  and  expense  on  account 
of  these  conflicting  claims.  The  bill  denies 
collusion,  and  sets  up  the  fact  that  the  suit 
is  commenced  by  the  administrator  of  its 
own  accord,  with  the  consent  of  the  probate 
court  of  the  county  of  Kent  for  the  sole 
purpose  of  paying  the  amount  due  upon  the 
judgment  Into  court  and  the  administrator 
offers  and  proffers  and  asks  leave  to  pay  the 
amount  due  upon  said  judgment  into  court 
and  asks  that  the  conflicting  claimants  be  re- 
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quired  to  settle  their  respective  claims  among 
themselves,  so  that  the  administrator  may 
not  be  compelled  to  suffer  unnecessary  loss 
or  expense,  or  pay  the  Judgment  more  than 
once. 

All  of  the  defendants  excepting  the  de- 
fendant Mary  McNamara  have  answered  the 
bill  of  complaint.  The  answers  all  tend  to 
show  a  disagreement  or  contest,  more  or  less 
violent,  between  the  defendant  Mary  McNa- 
mnra  and  the  other  defendants,  and  in  some 
cases  a  contest  between  the  attorney  defend- 
ants as  to  the  priority  of  their  alleged  liens. 
The  defendant  Mary  McNamara  filed  a  gen- 
eral demurrer,  containing  25  reasons  why  the 
bill  should  be  dismissed,  the  important  one 
of  which  is  the  first:  "First  The  defendant 
Mary  McNamara  demurs  because  the  circuit 
court  for  the  county  of  Kent  in  chancery  has 
no  Jurisdiction  of  the  fund,  which  the  de- 
murrant claims  is  under  the  exclusive  Juris- 
diction of  the  probate  court,  thus  giving 
the  administrator  an  adequate  remedy  at 
law."  The  demurrer  came  on  to  be  heard  be- 
fore the  circuit  Judge,  and,  with  the  files  of 
the  case  and  the  records  of  his  court  before 
him.  Judge  McDonald,  after  hearing  the  ar- 
guments and  considering  the  briefs  sub- 
mitted, overruled  the  demurrer,  giving  the 
demurrant  leave  to  answer  upon  the  usual 
terms. 

The  case  is  argued  at  length  in  the  briefs, 
and  was  argued  fully  orally.  We  think  the 
trouble  with  the  contention  of  the  appellant 
is  that  it  is  based  upon  the  assumptions  that 
the  claimis  of  the  various  persons  who  have 
notified  the  complainant  not  to  pay  over  the 
fund  are  claims  against  the  estate  of  Mary 
McNamara,  deceased,  when,  in  fact,  they  are 
claims  against*  the  living  Mary  McNamara, 
who  has  obtained  a  Judgment  through  the 
agency  of  the  various  courts  against  the  es- 
tate of  Mary  McNamara,  deceased,  the 
amount  of  which  Judgment  is  in  theliands  of 
the  complainant  ready  to  be  paid  over  to  de- 
fendant Mary  McNamara,  if  her  creditors 
had  not  laid  claim  thereto.  The  theory  of 
the  bill  is  that  complainant  is  in  doubt  as 
to  who  is  entitled  to  the  money,  aud  wants 
that  doubt  solved  so  that  the  money  can  be 
paid  over  safely  by  her.  In  1  Words  and 
Phrases,  779,  the  following  occurs:  "A  bill 
in  the  nature  of  an  Interpleader  is  one  in 
which  the  complainant  asks  some  relief  over 
and  above  a  mere  injunction  against  suit  by 
the  contesting  parties,  and  states  facts  which 
entitle  him  to  such  relief  independent  of  the 
fact  of  the  adverse  claims  of  the  several  de- 
fendants. Van  Winkle  v.  Owen,  S4  N.  J.  Eq. 
253,  34  Aa  400,  401."  At  page  789  of  the 
same  volume  occurs  the  following:  "A  bill 
of  interpleader  is  a  bill  filed  for  the  protec- 
tion of  the  person  from  whom  several  per- 
sons claim,  legally  or  equitably,  the  same 
thing,  debt,  or  duty,  but  who  lias  incurred 
no  independent  liability  to  any  of  them,  and 
does  not  himself  claim  an  interest  in  the 
matter.    The  equity  is  that  the  conflicting 


claimants  should  litigate  the  matter  amongst 
themselves  without  involving  the  stakeholder 
in  their  dispute.  McDonald  v.  Allen,  37  Wis. 
108,  111,  19  Am.  Rep.  754  (citing  Adams,  Eq. 
202).  •  •  •  A  bill  of  Interpleader  is  a 
bill  filed  for  the  protection  of  the  person 
from  whom  several  persons  claim,  either  le- 
gally or  equitably,  the  same  thing,  debt,  or 
duty,  but  who  has  incurred  no  indep«)dent 
liability  to  any  one  of  them,  and  does  not 
himself  claim  an  interest  in  the  matter.  The 
object  and  effect  of  the  bill  is  to  compel  such 
claimants  to  litigate  the  question  among 
themselves,  so  that  It  may  be  determined 
which  one  of  them  complainant  is  under  ob- 
ligation to.  The  bill  will  not  lie  where  the 
complainant  has  Incurred  any  independent 
liability  by  means  of  an  express  agreement 
with  any  one  of  the  defendants.  Sprague 
V.  Soule,  35  Mich.  35." 

In  School  District  v.  Weston,  31  Mich.  85, 
which  was  a  bill  in  the  nature  of  an  inter- 
pleader, there  is  a  very  full  discussion  of 
the  subject  of  bills  in  the  nature  of  inter- 
pleader. Justice  Christlancy,  speaking  for 
the  court,  used  the  following  language, 
which  we  think  is  germane  to  the  instant 
case:  "The  district,  since  the  money  became 
due,  have  always  been  ready  and  willing  to 
pay,  whenever  it  can  be  ascertained,  in  this 
labyrinth  of  counterclaims,  to  whom  It  ought 
or  can  safely  pay.  The  contest  is  one  purely 
between  the  respective  claimants  apportioned 
to  this  fund,  no  one  claiming  the  whole  fund, 
but  some  claiming  their  entire  debts  without 
abatement,  others  their  pro  rata,  accordUig 
to  arrangement  between  Potter  and  the  dis- 
trict Under  the  circumstances,  the  district 
says  by  this  bill:  'While  we  are  ready  and 
anxious  to  pay  over  this  money  to  the  parties 
really  entitled,  it  is  impossible  for  us  to 
ascertain  who  these  parties  are.  We  are 
mere  naked  trustees,  without  interest — ^mere 
stakeholders.  .  We  have  no  objection  to  your 
litigating  or  settling  your  respective  claims 
to  this  fund  between  yours^ves.  We  are 
ready  and  anxious  to  comply  with  such  Ju- 
dicial determination,  or  such  settlement,  and 
to  pay  over  the  fund  accordingly,  but  we 
object  to  being  forced,  not  only  to. partici- 
pate in  the  battle  between  yoU,  and  its 
risks  and  embarrassments,  but  especially  to 
occupying  a  position  between  your  respec- 
tive lines,  where  your  thrusts  of  each  can 
only  reach  the  other  through  us.  This  is 
your  own  battle,  not  ours.  We  ask  to  be 
permitted  to  step  aside,  and  allow  you  to 
aim  your  blows  directly  at  each  other,  and 
take  upon  yourselves  all  the  risk  and  re- 
sponsibilities incident  to  the  contest  We 
ask  to  be  allowed  to  place  the  fund  which 
you  are  all  endeavoring  to  reach  in  the 
hands  and  custody  of  the  court  who  may 
regulate  and  direct  the  contest  between  you 
In  such  manner  as  shall  be  found  best  to  se- 
cure your  respective  rights,  allowing  us  to 
retire  from  the  contest  with  our  costs  of  this 
litigation  to  come  out  of  the  fund,  which  we 
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kave  till  this  time  held  in  good  faith,  for  the 
beiieBt  of  the  imrties  who  may  be  found  en- 
titled to  it,  or  any  portion  of  it'  This,  un- 
der the  circumstances  of  this  case,  would 
seem  to  be  but  a  reasonable  request -on  the 
part  01  this  school  district;  and  if  no  meth- 
od bad  yet  been  invented  or  recognized  by 
courts  of  equity,  by  which  the  district  could 
be  allowed  to  retire  from  the  contest  in 
which  it  has  no  interest,  and  by  placing  the 
funds  in  the  hands  of  the  court,  where  the 
contest  may  be  carried  on  by  the  parties 
really  interested,  and  their  rights  determin- 
ed, without  holding  the  complainant  liable  to 
this  multiplicity  of  suits,  and  the  risks  and 
embarrassments  of  protracted  litigation,  we 
should  have  to  ydmit  a  degree  of  infirmity 
in  courts  of  equity,  a  want  of  adaptation  in 
the  remedies  they  have  contrived  to  meet  the 
exigencies  of  business  and  the  adjustment  of 
rights,  wtiich  would  be  far  from  creditable." 
The  demurrer,  of  course,  admits  the  truth  of 
the  averments  of  the  bill.  Treating  these 
averments  as  true,  we  think  they  establish 
a  case  for  a  bill  In  the  nature  of  interplead- 
er. See  McLennan  on  Interpleader,  341. 
The  decree  is  affirmed,  with  costs. 


COMMERCIAL  NAT.  BANE  T.  GATTKLBR. 

(Supreme  Court  of  Michigan.     April  4,  1911.) 

1.  MOBTOAOKS  (i  458*)— FOSECXOSUBB— PI.EAD- 

IMQ— Sdpflembntal  Biix. 

A  supplemental  bill  in  a  Buit  to  foreclose 
a  mortgage  need  not  be  filed  merely  to  show 
that,  after  the  commencement  of  the  suit,  the 
mortgagor  made  a  payment,  and  the  mortgagee 
executed  a  diBcbarge  of  a  part  of  the  premises; 
the  only  necessity  being  that  the  decree  of  fore- 
closnre  omit  the  description  covered  by  the 
discharge. 

[E:d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1339-1342 ;  Dec.  Dig.  |  458. •] 

2.  MOBTOAOES    (if   458,    490*)— FOBBCLOSUBE— 
PLEADIRe — STTPFLEliENTAL   BlLL. 

Where  a  mortgage  provides  for  the  pay- 
ment of  taxes,  the  taxes  paid  after  the  filing  of 
the  biU  and  before  the  decree  of  foreclosure  are 
properly  included  in  the  decree,  and  a  supple- 
mental bill  alleging  the  payment  of  such  taxes 
need  not   be   filed. 

[EVl.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  1339-1342,  1431-1432;  Dec.  Dig. 
fl  458,  490.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery ;   Henry  A.  Mandell,  Judge. 

Suit  by  tile  Commercial  National  Bank 
against  Josephine  Oaukler.  From  a  decree 
for  complainant,  defendant  appeals.  Af- 
firmed. 

This  is  an  appeal  from  a  decree  of  fore- 
closurfc  The  record  shows  that  the  bill  was 
filed  March  28,  1908.  Defendant  was  per- 
sonally served  with  process  on  April  1,  1908, 
and  the  bill  was  taken  as  confessed  April 
17,  1908.  On  the  same  day  complainant  re- 
ceived from  defendant  a  payment,  in  con- 
sideration of  which  it  executed  a  discharge 


of  the  mortgage  as  to  part  of  the  mortgaged 
premises,  and  thereafter  and  on  May  7.  1908. 
it  filed  a  supplemental  bill  of  complaint  in 
all  respects  like  the  original  bill,  except  t)iat 
it  set  out  the  fact  of  the  partial  discharge. 
No  process  was  issued  or  served  upon  the 
filing  of  the  supplemental  bill.  The  case  re- 
mained in  statu  quo  for  nearly  18  months, 
when  on  October  28,  1909,  defendant  made 
a  motion  to  dismiss  the  cause  "for  the  rea- 
son that  on  April  17th,  1908,  for  a  good  and 
valuable  consideration,  the  parties  to  said 
catise  mutually  agreed  that  the  same  should 
be  dismissed  and  discontinued."  This  mo- 
tion was  heard  upon  voluminous  afildavits, 
and  counteraffldavits,  and  on  November  11, 
1909,  an  order  was  made  denying  defendant 
the  relief  sought  On  the  day  before  this 
motion  was  decided  defendant  filed  another 
motion.  The  latter  motion  was  for  an  order 
setting  aside  the  order  pro  confesso,  the 
grounds  set  up  being:  "{1)  Because  said  de- 
fendant did  not  appear  and  defend  said 
cause  to  which  she  had  a  good  and  valid 
defense,  because  of  her  reliance  upon  the 
agreement  of  the  complainant  to  discontinue 
said  cause,  made  prior  to  the  entry  of  said 
order  pro  confesso  herein.  (2)  Because  no 
process  has  been  served  on  the  supplemental 
bill  herein."  This  motion  was  likewise  de- 
nied, and  the  cause  came  on  to  be  heard  in 
open  court  on  December  6,  1909,  defendant's 
counsel  having  been  notified  of  the  hearing 
and  being  present  in  court.  Upon  the  hear- 
ing, defendant,  who  had  filed  an  answer  to 
the  original  and  supplemental  bills,  the  de- 
fault not  having  been  set  aside,  sought  to 
offer  proofs  concerning  the  allegations  of  the 
answer.  This  the  court  declined  to  permit 
except  with  regard  to  the  amount  due  under 
the  mortgage.  The  court  said:  "When  the 
matter  was  before  the  court  on  motion  for 
leave  to  reopen,  a  statement  was  made  in 
open  court  that  all  you  desired  was  an  op- 
portunity to  contest  the  amount  I  so  under- 
stood and  determined  then  that  the  interest 
of  the  defendant  would  be  amply  protected 
and  I  so  stated  at  the  time  and  determined 
then  that  I  would  permit  the  defendant  to 
be  represented  by  counsel  at  the  hearing  for 
the  purpose  of  cross-examining  the  witnesses 
as  to  the  amount  that  was  due  under  the 
mortgage,  and  for  no  other  purpose."  Tes- 
timony, as  to  the  amount  due,  was  taken, 
and  complainant's  witness  was  fully  cross- 
examined  thereon  by  counsel  for  defendant. 

Argued  before  OSTRANDEIR,  0.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

George  W.  Radford,  tor  appellant  Angell, 
Boynton,  McMillan  St  Bodman  and  James 
Turner,  for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).    Defendant's  position  as  defined  by 


•For  otbw  caam  see  same  topic  and  McUen  NCMBSR  la  Dee.  Dig.  &  Am.  Dig.  Kej  No.  Berlei  ft  Rep'r  Indexes 


Digitized  by 


Google 


656 


180  NORTHWBSTBRN  BEPORTEB 


(Mfcb. 


her  counsd  is  as  follows:  "It  Is,  on  the  other 
hand,  contended  on  behalf  of  defendant  and 
appellant  that  by  the  transaction  of  April  17, 
1908,  she  was  entitled,  as  a  matter  of  fact 
and  agreement,  (a)  to  have  the  bill  dismissed, 
and  an  extension  of  time,  in  order  to  make 
an  advantageous  sale  of  the  remainder  of 
the  property  mortgaged.  In  parcels,  unham- 
pered by  pending  foreclosure  of  the  mortgage 
which  did  not  contain  a  release  clause ;  and 
as  matter  of  law  (b)  that  It  was  Improper 
for  the  complainant  to  take  the  original  bill 
as  confessed,  on  April  17,  1908,  after  the 
transaction  of  that  date;  (c)  that  the  only 
way  complainant  could  have  proceeded  after 
the  transaction  of  AprU  17,  1908,  was  by 
ttte  filing  of  a  supplemental  bill,  which  should 
have  accurately  set  up  the  entire  transaction 
of  April  17,  1908,  instead  of  merely  changing 
the  description  of  the  real  estate  so  as  to 
exclude  the  lots  released;  (d)  and  also  that 
the  decree  entered  must  be  reversed  because 
it  covers  taxes  which  were  paid  after  the 
supplemental  bill  was  filed,  and  before  they 
could  be  Included  in  any  decree  a  new  sup- 
plemental bill  should  have  been  filed;  (e) 
that  process  should  have  issued  under  the 
supplemental  bill  and  defendant  given  an 
opportunity  to  answer  after  service  thereof." 

Upon  the  question  of  the  alleged  agree- 
ment of  complainant  to  dismiss  its  bill  at  the 
time  of  the  execution  of  the  partial  dis- 
charge, we  have  examined  the  record  with 
care,  and  conclude  that  the  learned  circuit 
judge  made  a  proper  dlq>o8ltion  of  the  mo- 
tion to  dismiss. 

Upon  the  execution  of  the  partial  dis- 
charge, there  was  no  necessity  of  filing  a 
supplemental  bill.  Had  none  been  filed,  the 
decree  of  foreclosure  would  simply  have 
omitted  the  description  covered  by  the  re- 
lease. There  was  no  new,  or  material  aver^ 
ment  added  to  the  supplemental  bill,  and  It 
was  unnecessary  to  issue  process  thereon. 
The  case  of  Harris  v.  Dietrich,  29  Mich.  368, 
relied  upon  by  defendant,  is  not  In  point,  as 
In  that  case  there  was  new  matter  material 
to  the  issue  set  up  in  the  supplemental  bill. 
The  other  authorities  cited  by  defendant 
have  been  examined,  but  they  are  not  ap- 
plicable to  the  state  of  facts  presented  in 
the  case  at  bar.  Defendant  presents  many 
authorities  to  the  effect  that  new  matter 
arising  after  the  filing  of  the  original  bill 
must  be  brought  before  the  court  by  supple- 
mental bill,  and  it  is  urged  that  the  payment 
01  taxes  after  the  bill  was  filed  and  before 
decree  was  such  a  matter.  There  is  no  doubt 
of  the  correctness  of  the  principle  contended 
for.  This  court,  however,  has  determined 
that  where  the  mortgage  provides  for  the 
payment  of  taxes,  as  the  one  here  In  suit 
does,  those  taxes  paid  between  the  filing  of 
the  bill  and  the  taking  of  the  decree  are 
properly  included  In   the  decree.     Jehle  v. 


Brooks,  112  Mich.  131,  70  N.  W.  440,  and 
cases  cited. 

We  find  no  error  in  the  proceeding,  and 
the  decree  is  affirmed,  with  costs  to  the  com- 
plainant. 


CDEiNAT  et  al.  v.  KEENAN  et  aL 
(Supreme  Court  of  Michigan.    March  31, 1911.) 

CaKCKLLATION   of   INSTBUMENTS   (J  I59*)— UN- 
DDK   InIXDENOB— AlXOWANCES  TO   ORAITTKE. 

Though  a  deed  execated  in  part  considera- 
tion that  the  grantee  maintain  and  care  for 
grantor,  during  her  life  is  set  aside  for  mental 
incapacity,  and  for  undue  influence  exercised 
by  the  grantee,  the  latter  will  be  allowed  com- 
pensation for  money  expended  for  the  support 
and  burial  of  the  grantor  and  for  caring  for 
her,  as  well  as  for  taxes  paid  after  the  deed 
was  executed. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  119-125;  Dec. 
Dig.  I  59.*] 

Cross-Appeals  from  Circuit  Court,  Wayne 
County,  in  Chancery;  James  O.  Murfin, 
Judge. 

Suit  by  John  F.  Cuenat  and  others  against 
Mary  V.  Keenan,  Individually  and  as  execu- 
trix of  the  last  will  and  testament  of  Jacques 
Surlean,  deceased.  From  the  decree  as  stat^ 
ed,  both  parties  appeal.  Affirmed  as  modi- 
fled. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

William  M.  Mertz  and  Frank  N.  Renand, 
for  complainants.  James  H.  Pound,  for  de- 
fendanta 

STONE,  J.  The  controversy  In  this  case 
is  between  John  F.  Cuenat,  as  administrator 
of  the  estate  of  Clemence  Surleau,  deceased, 
and  John  F.  Cuenat  and  Mary  C.  Chambers, 
nephew  and  niece  of  said  Clemence  Surleau, 
deceased,  and  her  sole  heirs  at  law  as  com- 
plainants, and  Mary  V.  Keenan  Individually, 
and  Mary  V.  Keenan  as  executrix  of  the  last 
will  and  testament  of  Jacques  Surleau,  de- 
ceased, as  defendant. 

The  questions  involved  are  whether  Clem- 
ence Surleau  was  mentally  Incompetent  to 
make  two  deeds  of  conveyance,  one  dated  Oc- 
tober 25,  1900,  purporting  to  convey  to  de- 
fendant Mary  V.  Keenan  22  acres  of  land  on 
Snyder  road,  In  Greenfield  township,  Wayne 
county,  and  one  deed  dated  December  12, 
1004,  which  purported  to  convey  to  defendu  nt 
Mary  V.  Keenan  a  house  and  lot  at  1043 
Twelfth  street,  Detroit;  and  whether  said 
Clemence  Surleau  was  under  the  influence 
and  control  of  said  Mary  V.  Keenan,  or  her 
said  husband,  Jacques  Surleau,  or  of  both 
of  them,  when  these  conveyances  were  made. 
A  further  question  Involved  is  whether  up- 
wards of  $8,000  in  money  and  notes  claimed 
to  have  belonged  to  said  Clemence  Surleau  in 
her  lifetime  passed,  directly  or  Indirectly,  in- 
to the  possession  and  control  of  said  defend- 
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ant  Mary  V.  Keenan  without  consideration, 
and  by  undue  Influence  and  advantage. 

Ck>inplainant8  filed  their  bill  In  equity  to 
set  aside  these  conreyances  on  the  ground  of 
mental  incompetency  of  Clemence  Surleaa, 
fraud,  undue  influence,  and  want  of  consid- 
eration, and  to  compel  any  accounting  at 
the  hands  of  defendant  for  moneys  and  per- 
sonal securities  so  received.  Defendant's  an- 
swer consists  of  a  general  denial,  alleging  a 
purchase  of  the  22  acres  of  land  for  the  sum 
of  4^3,500  in  cash  payments  claimed  to  have 
been  made  to  Clemence  Surleau  and  her  said 
husband.  The  answer  also  claims  transfer 
to  tbe  said  defendant  of  the  home  on  Twelfth 
street  in  consideration  of  the  care  and  main- 
tenance of  said  Clemence  Surleau  and  her 
husband,  Jacques  Surleau;  the  title  to  the 
Twelfth  street  property  being  in  Jacques 
Surleau  and  Clemence  Surleau  as  tenants  by 
the  entireties.  Tbe  answer  also  admits  the 
receipt  of  certain  notes  assigned  by  Jacques 
Surleau  to  the  defendant,  the  principal  of 
which  aggregated  about  $17,600,  and  admit- 
ting that  a  certain  Judgment  obtained  in 
February,  1901,  may  belong  to  the  estate  of 
Clemence  Snrleau,  deceased.  Tbe  record  is 
a  large  one,  there  being  over  400  pages  of  the 
testimony,  which  was  taken  in  open  court  be- 
fore the  circuit  Judge  who  heard  tbe  case. 
The  questions  presented  and  discussed  by 
counsel  are  largely  questions  of  fact  We 
have  read  the  record  with  care,  and  have 
considered  the  evidence  in  the  case.  It  would 
not  be  profitable  to  refer  to  the  same  at 
length.  The  circuit  Judge  found  that  Clem- 
«uce  Surleau.  deceased,  was  not  during  tbe 
Inst  years  of  her  life  mentally  competent  to 
transact  business.  Clemence  Surleau  died 
at  the  home  of  the  defendant  on  April  10, 
1907,  having  lived  with  the  defendant  at  the 
latter*s  home  from  July,  1005,  to  the  time  of 
her  death.  Jacques  Surleau  died  also  at  the 
home  of  the  defendant  on  April  2,  1906,  hav- 
ing lived  with  the  defendant  and  in  her  fam- 
ily after  July,  1905,  down  to  his  death.  The 
22  acres  of  land  had  been  purchased  by  Clem- 
ence Surleaa  In.  1864.  The  house  and  lot 
above  referred  to  were  purchased  by  Clem- 
ence Snrlean  and  Jacques  Surleau  on  April 
4,  1803,  and  soon  after  tbe  purchase  of  tbe 
last-mentioned  property  Jacques  Surleau  and 
Clemence  Surleau,  his  wife,  moved  into  the 
city  and  lived  upon  this  property  on  Twelfth 
street  until  they  went  to  live  with  the  de- 
fendant in  July,  1005,  except  that  Clemence 
Surleau  had  t>een  for  three  moaths  confined 
in  tbe  Bmergency  Hospital  in  the  city  of  De- 
troit. 

The  circuit  Judge  granted  the  relief  prayed 
for  as  to  the  house  and  lot  on  Twelfth  street, 
but  denied  relief  as  to  the  22  acres,  holding 
that  the  proof  introduced  in  the  case  was  not 
Bufiiclent  to  overcome  the  presumption  of  the 
payment  of  the  consideration  of  |3,600.  The 
evidence  tends  to  show  that  the  defendant 
purchased  the  said  22  acres  of  land  with  the 
expectation  that  she  soon  could  dispose  of  It 
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at  an  advanced  price.  This  she  has  not  been 
able  to  do.  There  is  no  evidence  in  the  rec- 
ord that  the  said  22-acre  parcel  was  worth 
more  than  the  consideration  named,  to  wit, 
$3,500.  The  complainants  are  unable  to  pro- 
duce any  positive  or  direct  evidence  that  tbe 
consideration  named  in  this  deed  was  not  ac- 
tually paid  by  the  defendant  This  was  a 
transaction  which  took  place  in  1900.  There 
is  positive  and  direct  evidence  in  the  record, 
given  by  the  said  defendant  and  her  husband, 
tliat  this  consideration  was  actually  paid  in 
cash. 

The  evidence  shows  that  Clemence  Surleau 
was  a  woman  of  peculiar  and  weak  ailnd. 
While  she  had  not  been  strong  mentally,  yet 
she  had  in  the  earlier  years  of  her  married 
life  with  Jacques  Surleau,  which  marriage 
took  place  in  December,  1875,  tieen  strong 
enough  in  mind  to  dominate  and  control  him 
to  such  a  degree  that  she  handled  and  con- 
trolled their  property.  Prior  to  moving  to 
the  city  they  had  lived  upon  40  acres  of  land 
which  belonged  to  her,  save  that  Jacques 
seemed  to  have  title  with  her  to  10  acres  of 
the  homestead.  They  had  farmed  this  prop- 
erty, and  had  sold  produce  in  the  city.  The 
evidence  tends  to  show  that,  after  they  mov- 
ed into  the  city,  the  said  Clemence  Surleau 
grew  weaker  in  mind  and  body,  and  her  hus- 
band, Jacques,  began  to  get  control  and  pos- 
session of  the  personal  property  and  money, 
the  latter  of  which  was  obtained  for  the  sale 
of  the  40-acre  homestead.  We  are  not  satis- 
fled  from  this  record  that  at  the  time  the 
sale  of  the  22-acre  parcel  was  made  Clem- 
ence Surleau  was  not  of  sufficient  mental 
strength  to  make  the  conveyance,  and  to 
know  what  she  was  doing.  We  agree  with 
the  circuit  Judge  in  view  of  all  the  evidence 
in  tbe  case  that  it  does  not  sufficiently  ap- 
pear that  the  consideration  stated  in  the  deed 
was  not  actually  paid  to  warrant  setting 
said  deed  aside.  From  the  date  of  that  deed 
the  defendant  took  control  of  the  22-acre 
parcel,  and  has  ever  since  controlled  it,  leas- 
ing  it,  from  time  to  time,  to  different  par- 
ties who  were  witnesses  in  the  case.  The 
consideration,  if  paid,  seems  to  have  been  a 
reasonable  one  for  the  cqnveyance  of  this 
property.  We  do  not  feel  warranted  in  dis- 
turbing the  conclusion  reached  by  the  cir- 
cuit Judge  with  reference  to  this  parcel  of 
land. 

Referring  to  the  sale  and  the  transfer  of 
the  city  bouse  and  lot,  which  occurred  over 
four  years  later,  tbe  circumstances  were 
very  ditferent  The  mental  condition  of 
Clemence  Surleau  was  one  of  degree,  and 
we  gather  from  the  testimony  that  she  fail- 
ed both  physically  and  mentally  from  1900 
to  December,  1904.  The  record  shows  that 
this  city  property  was  so  far  as  the  deeds 
show  owned  by  Clemence  Surleau  and  her 
husband  as  tenants  by  the  entirety.  Tbe 
proi)erty  would  therefore  go  to  the  survivor. 
As  we  have  already  shown,  Clemence  Sur- 
leaa survived  her  husband  for.  about,  one 
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year.  It  is  not  claimed  by  defendant  that 
any  money  consideration  was  paid  for  this 
deed.  The  consideration  named  In  the  deed 
Is  |1  and  other  valuable  considerations. 
The  deed  reserved  to  the  grantors  tlie  pos- 
session, use,  and  control  of  said  premises 
for  and  during  their  natural  lives.  The  deed 
also  contained  this  clause:  "As  a  further 
consideration  for  this  deed  said  second  par- 
ty shall  maintain  and  care  for  first  parties 
whenever  called  upon  so  to  do  by  first  par- 
ties, or  either  of  them,  during  their  natural 
lives."  From  the  circumstances  surround- 
ing the  execution  of  this  deed,  as  disclosed 
by  the  evidence,  we  are  satisfied  that  the 
conclusion  reached  by  the  circuit  Judge  that 
Clemence  Surleau  at  the  time  of  its  execu- 
tion was  not  mentally  competent  to  execute 
It,  and  that  she  was  at  that  time  dominated 
by,  and  under  the  influence  of,  her  husband 
and  the  defendant  Sufficient  appears  in 
the  evidence  to  warrant  us  in  saying  that  au 
effort  was  then  being  made  by  Jacques  Sur- 
leau and  the  defendant  to  get  control  of  the 
property  of  the  Surleaus.  Treating  this  deed 
as  void,  or  at  least  voidable,  and  consider- 
ing that  Clemence  Surleau  survived  her  hus- 
band, and  was  after  his  death  the  surviving 
owner  of  this  property,  and  in  view  of  the 
further  circumstances  which  we  are  about 
to  state,  we  are  satisfied  that  this  deed 
should  be  set  aside  and  held  for  naught 
The  evidence  shows  that  on  the  Ist  of  June. 
1905,  Jacques  Surleau,  who  had  succeeded 
In  getting  into  his  name  a  number  of  prom- 
issory notes  which  had  been  made  for  mon- 
ey loaned  from  the  funds  of  Clemence  Sur- 
leau, made  a  will  In  which  he  devised  and 
bequeated  all  his  property,  both  real  and 
personal,  to  the  defendant  providing,  how- 
ever, that,  if  his  wife  survived  him,  the  de- 
fendant should  maintain  and  care  for  his 
wife  during  her  lifetime.  The  defendant 
was  made  executrix  of  this  will.  Subse- 
quently, and  in  the  month  of  October,  1905, 
the  several  notes  hereinafter  mentioned  were 
Indorsed  over  and  transferred  by  Jacques 
Snrleau  to  the  defendant 

Complainants  claim  that  the  defoidant  by 
conniving  with  the  said  Jacques  Surleau  be- 
came possessed  of  a  large  amount  of  other 
money  belonging  to  the  estate  of  Clemence. 
In  our  Judgment  the  evidence  is  too  vague 
and  indefinite  to  warrant  us  in  holding  that 
any  other  moneys  than  those  evidenced  by 
the  notes  and  Judgments  hereinafter  refer- 
red were  traced  to  the  defendant  The  de- 
cree below  directed  the  defendant  to  assign 
and  deliver  to  complainant  John  F.  Cuenat 
as  administrator  of  the  estate  of  Clemence 
Syrleau,  the  following  promissory  notes,  the 
same  being  notes  made  by  various  parties 
in  favor  of  Jacques  Surleau  or  Clemence 
Surleau,  or  both  of  said  persons,  and  partic- 
ularly described  as  follows:  One  note  made 
by  George  Plllard  in  the  principal  sum  of 
$800,  dated  April  2,  1901,  and  bearing  inter- 
eat)  at  the  rate  of  6  per  cent  per  annum. 


Two  notes  made  by  William  Holmes,  one  for 
$500  and  one  for  $200,  dated,  respectively, 
February  24,  1905,  and  April  26.  1906,  both 
bearing  Interest  at  6  per  cent  per  annum. 
One  note  made  by  Charles  Richardot  in  the 
prhidpal  som  of  $300,  the  date  of  which 
does  not  distinctly  appear,  bearing  Interest 
at  the  rate  of  6  per  cent  per  annum,  and 
also  the  Judgments  obtained  by  the  defend- 
ant upon  the  said  William  Holmes'  note  for 
$200,  and  the  said  Charles  Richardot's  note 
of  1300,  appearing  upon  certain  dodiets  of 
Justices  of  the  peace  as  described  In  the  de- 
cree, and  also  a  certain  Judgment  obtained 
in  the  circuit  court  for  the  county  of  Wayne 
on  transcript  filed  for  S428.88  in  a  certain 
suit  wherein  Jacques  and  Clemence  Surleau 
were  plaintiffs  and  Charles  Loueys  and 
Elizabeth  Loueys  were  defendants. 

It  was  further  found  by  the  circuit  Judge 
that  the  money  claimed  against  one  Fred 
Plllard  on  a  mortgage  and  note  executed  by 
him  to  Jacques  Surleau,  bearing  date  March 
5,  1898,  was  a  part  of  the  estate  of  Clemence 
Surleau,  deceased,  and  did  not  l)elong  to 
Jacques  Surleau.  The  decree  also  provided 
that  the  defendant  should  pay  forthwith  to 
said  John  F.  Cuenat  administrator  as  afore- 
said, the  sum  of  $248,  the  same  being  the 
principal  sum  of  the  note  amounting  to  $200 
made  by  James  Kennedy  to  Jacques  Sur- 
leau, together  with  interest  on  said  note  at 
the  rate  of  6  per  cent  per  annum  from  and 
after  October  18,  1805;  and,  further,  that 
said  defendant  pay  to  said  administrator  the 
sum  of  $124,  the  same  being  the  principal 
sum  of  a  note  of  $100  made  by  Abel  Petre- 
quln  to  Jacques  Surleau,  together  with  in- 
terest on  said  note  at  the  rate  of  6  per  cent 
per  annum  from  and  after  October  18,  1905; 
and,  further,  that  said  defendant  pay  forth- 
with to  said  complainant  administrator  all 
sums  of  interest  and  principal  collected  by 
her  on  any  of  said  notes  and  mortgages 
above  mentioned,  and  not  otherwise  provid- 
ed for  in  the  decree,  and  that  defendant 
should  deliver  to  said  complainant  adminis- 
trator all  personal  effects,  including  any  and 
all  household  goods,  furniture,  and  books, 
and  all  other  effects  and  personal  property 
that  came  Into  her  possession  that  belonged 
to  said  Clemence  Surleau  in  her  lifetime. 
The  decree  also  provided  that  said  defend- 
ant should  account  forthwith  to  said  com- 
plainant administrator  for  rents  and  profits 
from  said  hou^e  and  lot  on  Twelfth  street 
at  the  rate  of  $16  per  month,  payable  month- 
ly from  and  after  April  1,  1907.  with  in- 
terest on  said  rental  at  5  per  cent  per  an- 
num, and  the  court  found  that  at  the  date 
of  the  decree  there  was  due  by  reason  of 
said  rent  the  sum  of  $474.97.  Both  com- 
plainants and  defendant  have  appealed  from 
said  decree. 

As  we  have  already  stated,  it  Is  undisput- 
ed that  ^ald  Clemence  Surleau  lived  with, 
and  was  cared  for  by,  the  defendant  from 
about  July  7,  1906,  down  to  her  death.    In 
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fart,  tbe  evidence  shows  that  she  was  well 
and  properly  cared  tor  during  that  period, 
and  was  bnried  by  and  at  the  expense  of 
Bald  defendant  The  condition  of  the  plead- 
ings and  evidence  Is  such  that  we  are  not 
able  to  determine  tbe  value  of  this  service. 
We  think  that  it  is  Just  and  equitable  that 
tbe  defendant  should  be  compensated  for 
tbe  care,  support,  and  burial  aforesaid  of 
said  Clemence  Surleau,  as  well  as  for  any 
and  all  taxes  paid  by  the  defendant  opoQ 
the  Twelfth  street  property  after  the  date 
of  the  deed  to  her.  For  these  services  and 
items,  we  think  the  defendant  should  be  at 
liberty  to  present  a  claim  In  the  probate 
court  In  the  matter  of  the  estate  of  Clem- 
ence Surleau,  deceased,  to  be  passed  upon  by 
tbe  probate  court 

To  that  extent  the  decree  of  the  circuit 
court  will  be  modified,  and  in  all  other  re- 
spects It  will  be  affirmed.  Complainants 
will  recover  against  the  defendant  their  costs 
to  be  taxed,  except  that  complainants,  they 
having  also  appealed,  shall  pay  to  defend- 
ant one-half  of  the  cost  and  expense  of  ob- 
taining transcript  of  record  and  the  print- 
ing thereof,  and  of  the  register's  fees  on  per- 
fecting apiteal. 


ANTHONT 


V.  CASS  COUNTY  HOME  lELt- 


EPHONE  CO. 


(Supreme  Court  of  Michigan.    April  1,  1911.) 

1.  EvTDENCat  (§  508*)— EXPEBT  ftviDENCB. 

Where,  in  au  action  aeainst  a  telephone 
company  for  horses  killed  by  electric  shock,  the 
experts  of  tbe  company  claimed  that  the  horses 
were  killed  by  lightning,  the  testimony  of  a 
pbysician  that  less  voltage  is  necessary  to  kill  a 
horse  than  Is  necessary  to  kill  a  human  being 
was  competent 

[Ed.   Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  i  2311;  Dec.  Dig.  «  008.*] 

2.  Witnesses  (S  389*>— Impkachmekt— Con- 
tbadictort  statements. 

A  witness,  who  on  cross-examination  stated 
that  be  did  not  remember  whether  he  had  made 
a  Statement  In  conflict  with  bis  testimony,  may 
be  impeached  by  proof  that  he  made  such  state- 
ment. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  S{  1243-1245 ;   Dec.  Dig.  {  389.»] 

8.  Tbial  (I  62*)— Obdeb  or  Pboof— Discbk- 

TioN  of  Coubt. 

The  question  of  the  Bdmlssibllity  of  testi- 
mony in  rebuttal  is  addressed  to  the  sound  dis- 
cretion of  the  court. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ft  148-150;  Dec.  Dig.  |  62.*] 

4.    ElECTBICITT    (I    10*)  —  INJTTBIES    INCIDENT 

TO  Pboduction— Actions— Evidence. 

Where,  in  an  action  against  a  telephone 
company  for  the  death  of  horses  killed  by  elec- 
tric shock  communicated  by  a  wire  of  the  com- 
pany, the  company  claimed  that  the  horses  were 
killed  by  lightning,  and  that  its  lines  were 
properly  constructed,  evidence  of  the  proximity 
of  Its  wires  to  heavily  charged  wires  used  and 
owned  by  an  indlvidnal  was  material. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec.  Dig.  I  19.*) 


5.  Evidence   (|  474*)— Opiniow  Evidenci— 
competenct. 

Where  one,  who  bad  been  a  clerk  and  su- 
perintendent of  water  and  li^ht  in  a  city  for 
a  number  of  years,  but  who  did  hot  profess  any 
nnusuai  skill,  was  on  his  direct  examination  ex- 
amined only  as  to  facts,  tbe  refusal  to  allow 
him  to  answer  whether  telephone  lines  were 
properly  built  was  not  erroneous. 

[Ed.   Note.— For  other   cases,   see   Evidence^ 
Out  Dig.  IK  2196-2219 ;    Dea  Die.  «  474. •! 

6.  Electbicitt  (i  19*)  —  Injuries  Incident 
TO  Pboduction— Actions— Evidence. 

Where,  in  an  action  against  a  telephone 
compenjr  for  horses  killed  bv  electric  shock 
communicated  by  a  wire  of  the  company,  the 
company  claimed  that  the  horses  were  killed  by 
lightning,  and  that  its  wires  were  properly  con- 
structed, the  testimony  of  an  expert  as  to  the 
uses  of  alternating  currents  by  street  electric 
railways,  and  the  details  for  the  avoidance  of 
loss  of  life,  was  propefly  excluded  because  not 
pertinent  to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  t  19.*] 

7.  Electbicitt  (|  19*)— Injubies  Incidbntto 
Production— Negligence— Evidence. 

In  an  action  against  a  telephone  company 
for  the  death  of  horses  by  electric  shock  alleged 
to  have  been  communicated  by  a  wire  of  the 
company,  evidence  held  to  support  a  finding  of 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {  19.*] 

8.  Electbicitt  f|  14*)— Injubies  Incident  to 
Pboddction— Cabe  Required. 

A  telephone  company  is  not  liable  for  the 
death  of  horses  by  electricity  commnnlcated  by 
a  wire  of  the  company,  unless  it  did  not  exer- 
cise reasonable  care  in  the  stringing  of  its  wires. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {  14.*] 

9.  Electbicitt  (t  14*)— Injuries  Incident  to 
Pboduction— Cabb  Required. 

A  telephone  company  constructing  its  wires 
need  not  provide  against  nnusuai  storms,  but  it 
must  provide  against  storms  which  a  man  of 
reasonable  intelligence  and  ordinary  diligence 
would  have  provided  against 

[Eid.  Note.— For  other  cases,  see  EHectridty, 
Cent  Dig.  I  7;   Dec.  Dig.  |  14.*]  ■ 

10.  BLECTBicrrr  (8  14*)— Injuries  Incident 
TO  Production— E>riDENCB—lN8TBUcnoNS. 

Where,  in  an  action  against  a  telephone 
company  for  tbe  death  of  horses  by  electricity 
communicated  by  a  wire  of  the  company,  the 
evidence  showed  that  the  wire  was  in'close  prox- 
imity to  a  heavily  charged  wire  owned  by  an- 
other, an  instruction  that  the  mere  fact  of  the 
accident  did  not  warrant  a  recovery,  and  that 
if  the  wires  of  the  company  were  so  strung  as 
to  be  reasonably  safe,  and  it  exercised  renson- 
able  care,  it  was  not  liable,  was  not  erroneons. 
[Ed.  Note.— For  other  cases,  see  ESectricity, 
Cent  Dig.  i  7;  Dec.  Dig.  {  14.*] 

11.  Evidence  ({  670*)— SIxpebt  TEsmioNT— 
Question  fob  Jubt. 

The  jury  may  consider  expert  testimony  in 
the  same  manner  as  any  other  testimony,  and 
the  testimony  of  experts  need  not  be  accepted 
in  preference  to  any  other  testimony. 

[Ed.    Note.— For  other   cases,    see    Evidencew 
Cent  Dig,  <  2395;  Dec  Dig.  |  870.*] 

12.  Tbial  (S  242*)— Instructions— Mislead- 
ilJO  Instructions. 

Where  the  expert  witnesses  of  plaintiff  es- 
tablished his  claim,  and  defendant  relied  on  Uie 
testimony  of  experts,  an  Instruction  that  the 
jury  would  remember  that  the  testimony  of  de- 
fendant's experts  disclosed   facts   relieving  de- 
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fendant  from  liability,  while  on  the  other  side 
it  was  <!ontended  that  the  facts  justified  a  re- 
covei7,  was  not  erroneous  as  misleading. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  !S  66d-S76;    Dec.  Dig.  $  242.*] 

13.  Appeajl  and  Ebbok  (S  1064*)— Habulesb 
Ebrob. 

Where  a  requested  instruction  as  modified 
by  the  court  correctly  applied  the  law  to  the 
facts,  it  was  not  reversible  error  for  the  court 
to  state  that  the  instraction  was  requested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  EWg.  |  1064.*] 

14.  Tbiai.  ({  217*)— iNSTBUCTiowa— Caution - 

INO    JUBT. 

In  an  action  against  a  local  telephone  com- 
pany for  the  death  of  horses  killed  by  electricity 
communicated  by  a  wire  of  the  company,  an  in- 
struction that  the  case  was  to  some  extent  a 
precedent,  and  that  the  jury  should  carefully 
determine  the  case  from  what  they  had  heard 
in  court  and  the  instructions,  was  not  erroneous. 
lEA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  483,  485;  Dec  Dig.  {  217.*] , 

BIrror  to  Circuit  Court,  Cass  County;  L. 
Burget  Des  Volgnes,  Judge. 

Actlou  by  Mark  Anthony  against  the  Caas 
County  Home  Telephone  Company.  There 
tvas  a  judgment  for  plalntUT,  and  defend- 
ant brtngs  error.    AfiJrmed. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BBOOK£;  and  8T0NE,  JJ. 

Ghas.  K  Sweet,  for  appellant  James  H. 
Klnnane,  for  appellee. 

8T0NB,  J.  This  Is  an  action  on  the  case 
to  recover  the  value  of  a  span  of  horses  be- 
longing to  the  plaintiff,  claimed  to  have  been 
killed  between  6  and  7  o'clock  p.  m.  on  July 
21,  1007,  as  a  result  of  the  negligence  of  the 
defendant.  The  defendant  is  a  corporation 
organized  for  the  purpose  of  erecting  and 
maintaining  a  telephone  system  In  the  city 
of  Dowaglac,  and  prior  to  the  death  of  the 
horses  it  liad  commenced  the  erection  of  its 
plant  At  the  time  of  their  death,  the  horses 
were  being  driven  by  a  brother  of  the  plain- 
tiff, who  was  a  milkman,  and  in  passing 
through  an  alley  extending  from  North  street 
In  said  city,  and  when  about  five  or  six  feet 
from  the  point  where  a  guy  wire  from  one 
of  defendant's  poles  (which  guy  wire  was 
connected  with  the  messenger  wire  of  the 
system)  entered  the  ground,  they  dropped 
dead  in  a  pool  of  water  which  had  formed 
during  the  rain  of  the  afternoon.  The  spe- 
cifier negligence  of  the  defendant  which  Is 
complained  of  in  the  declaration  is  that  it 
negligently  permitted  one  of  its  wires,  called 
a  "messenger"  wire,  to  be  placed  and  strung 
in  dangerously  close  proximity  to  an  electric 
wire  used  and  owned  at  that  time  by  the 
Bcckwith  estate,  and  which  was  charged 
with  a  heavy  and  deadly  current  of  electric- 
ity, to  wit  an  alternating  current  of  1,000 
volts,  and  that  by  tlie  negligence  of  said  de- 
fendant its  aforesaid  messenger  wire  at  a 
point  upon  said  North  street  came  in  con- 
tact with  said  electric  wire  so  charged,  and 


an  arc  was  formed  between  the  said  mes- 
senger wire  and  the  said  electric  wire,  trans- 
mitting thereby  a  direct,  heavy,  and  deadly 
current  of  electricity  upon  said  messenger 
wire,  which  ran  along  said  last-mentioned 
wire,  and  was  thence  transmitted  over  and 
along  the  guy  wire  aforesaid,  running  from 
thence  to  the  ground  and  kiUlng  the  horses. 
The  said  messenger  wire  was  the  wire  from 
which  the  defendant  afterwards  stnmg  its 
cable.  The  word  "messenger"  is  applied  to 
the  said  wire  to  distingnlsb  it  from  a  wire 
which  carries  messages.  There  was  no  elec- 
tricity in  said  wire  except  as  it  would  be 
drawn  from  some  electric  wire,  or  electric 
disturbance  in  the  air.  The  plaintiff  intro- 
duced evidence  showing  the  circumstances, 
and  tending  to  support  the  declaration. 

At  the  close  of  the  plalntifTs  testimony, 
counsel  for  defendant  moved  the  court  to 
direct  a  verdict  in  t)ehalf  of  defendant  for 
the  following  reasons:  "(1)  That  no  negli- 
gence as  charged  in  the  plaintiff's  declaration 
has  been  proven.  (2)  That  no  negligence  by 
the  defendant  has  been  proven.  (3)  There  Is 
no  evidence  that  an  electric  current  passing 
over  defendant's  messenger  wire  and  guy 
wire  to  the  earth  killed  the  horses  of  plain- 
tiff, as  charged  in  the  declaration.  (4)  There 
is  no  evidence  that  the  horses  of  plaintiff 
were  killed  through  any  fault  or  negligence 
of  the  defendant  (6)  There  is  no  evidence 
to  support  a  verdict  against  the  defendant, 
and  in  favor  of  the  plaintiff,  under  the  plead- 
ings." The  court  overruled  the  motion,  to 
which  ruling  defendant's  counsel  excepted. 
Afterwards  the  defendant  offered  evidence  In 
Its  defense  and  claimed  that  the  evidence 
tended  to  show  that  the  horses  were  killed 
by  a  stroke  of  lightning  during  the  storm. 
Whether  the  storm  bad  abated  or  not  at  the 
time  was  a  disputed  question.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  the  full 
amount  of  plaintiff's  claim. 

The  defendant  has  brought  the  case  here 
by  writ  of  error.  There  are  37  assignments 
of  error  In  the  record.  In  the  presentation 
of  the  case  to  this  court  the  defendant's 
counsel  has  grouped  the  assignments  of  er- 
ror under  6  heads,  as  follows: 

(1)  That  the  court  erred  In  admitting  tes- 
timony. This  point  embraces  assignments  of 
error  Nos.  5,  9,  11, 12, 13,  14,  15,  17,  and  la 

(2)  That  the  court  erred  In  excluding  evi- 
dence. This  point  embraces  assignments  Nos. 
2  and  8. 

(3)  That  the  court  erred  in  overruling  de- 
fendant's motion  to  direct  a  verdict  As- 
signment No.  6. 

(4)  That  the  court  erred  In  refusing  de- 
fendant's requests  to  charge,  as  appear  by 
assignments  Noa  19,  20,  and  21. 

(5)  That  the  court  erred  In  its  voluntary 
charge,  referring  to  assignments  Nos.  22  to 
31,  Inclusive. 

(6)  That   the  court  erred  in  giving  the 
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plalotUTs  oral  requests  to  charge,  and  In 
commenting  thereon;  covered  by  assignments 
Nos.  32  to  37,  Inclusive. 

We  -^111  briefly  consider  ench  of  these  as- 
Blgnments  of  error  as  we  think  are  worthy 
of  consideration. 

First  Group, 

The  fifth  assignment  of  error  Is  based  upon 
the  ruling  of  the  court  In  permitting  the 
plaintiff's  witness  Rudolph  H.  Von  Kotch  to 
answer  the  following  question  over  objection 
and  exception:  "Q.  I  will  ask  you  the  ques- 
tion tills  way:  Recalling  to  your  mind  what 
you  have  stated  of  an  alternating  current 
of  1,000  volts  being  used  in  cases  of  electro- 
cution to  kill,  now,  what  would  you  say,  or 
do  you  know  whether  It  takes  less  voltage 
to  kill  a  horse  than  It  does  a  man?"  This 
witness  was  a  physician  and  surgeon  of 
many  years'  practice.  We  have  examined  the 
evidence  as  to  his  learning  and  experience 
■with  reference  to  experiments  with  .elec- 
tricity. It  appears  from  the  record  that  the 
contention  of  the  experts  for  the  defendant 
was  that  the  death  of  the  horses,  probably, 
■was  caused  by  a  bolt  of  lightning,  or  dis- 
charge of  an  accumulation  of  electricity  In 
the  atmosphere.  There  was  no  claim  that 
the  horses  were  not  killed  by  electricity.  We 
think  the  question  was  a  competent  one,  and 
there  was  no  error  to  permitting  its  answer  to 
be  taken. 

The  ninth  assignment  of  error  Is  based 
upon  the  ruling  of  the  court  in  permitting 
the  plaintiff's  witness  Charles  Grossman  to 
answer  the  following  question  over  objection 
and  exception:  "Q.  Did  you  hear  Mr.  Frost 
say,  in  substance,  to  somebody  in  your  hear- 
ing at  the  point  where  the  horses  were  killed 
that  Sunday  night,  these  words,  In  sub- 
stance:   'By  Q !   I  told  you  those  wires 

were  crossed,  and  I  supposed  you  fixed  it,  or 
fixed  them'?"  The  witness  Frost  had  been 
In  the  telephone  construction  business  for 
some  years,  and  was  in  charge  of  the  con- 
struction for  the  defendant  from  the  time 
it  started  business  In  Dowagiac,  and  when 
the  messenger  wire  in  question  was  put  up. 
He  had  testified  as  to  the  conditions  at  the 
place  of  the  accident.  His  attention  bad 
been  called  to  this  language  upon  cross-ex- 
amination; but  he  said  that  he  did  not  re- 
member whether  he  used  It  or  not,  and  would 
neither  admit  nor  deny  the  same.  We  cer- 
tainly think  the  evidence  was  admissible  and 
was  proper  in  rebuttal.  We  did  not  suppose 
there  was  any  doubt  about  the  rule  In  this 
state  as  to  collateral  impeachment  upon  mat- 
ters that  were  material.  As'  early  as  Smith 
V.  People,  2  Mich.  416.  it  has  been  held  thnt, 
where  the  witness  neither  admits  nor  denies 
having  made  a  statement  conflicting  with  his 
testimony  on  the  trial,  but  merely  says  he 
does  not  recollect  having  done  so,  his  credit 
may  still  be  Impeached  by  showing  that  he 
did  make  the  conflicting  statement 

The  same  reasoning  applies  to  the  eleventh 


assignment  of  error  relative  to  the  testimony 
of  the  witness  Myers  in  answer  to  the  fol- 
lowing questions  over  objection  and  excep- 
tion: "Q.  Did  he  say,  in  substance,  this, 
that  we  must  all  stand  together  so  that  the 
blame  won't  fall  on  any  one  man?  Q.  Did 
he  direct  you  then,  or  about  that  time,  In 
substance,  to  go  up  there  with  Doan,  and 
fix  the  wire  up  if  nobody  was  around  thorp, 
and.  If  they  were  around  there,  not  to  do  it? 
Q.  Did  you  go  back  to  Mr.  Frost  and  report 
to  bim  that  there  were  some  people  around 
there,  and  did  he  say  to  you,  'Well,  let 
It  go'r' 

The  thirteenth  assignment  of  error  also 
relates  to  permitting  the  witness  Von  Kotch 
to  answer  the  following  question  over  ob- 
jection and  exception:  "Q.  From  your  ex- 
perience, what  would  you  say  as  to  the  num- 
ber of  volts,  or  can  you  say  as  to  the  num- 
ber of  volts,  of  an  alternating  current  that 
would  be  necessary  to  produce  death  in  a 
cow?"  This  witness  had  testified  that  it 
would  require  a  less  number  of  volts  to  kill 
an  animal  than  a  man,  and  had  testified  as 
to  how  many  volts  were  used  In  electrocution 
of  men,  and  as  to  some  experience  he  had 
had  with  electricity  In  the  stockyards  of 
Chicago  with  cattle.  We  think  that  his  testi- 
mony had  a  tendency  to  aid  the  jury  in  de- 
termining the  cause  of  the  death  of  the 
horses,  and  that  there  was  no  error  in  ask- 
ing the  questions. 

The  fourteenth  assignment  relates  to  the 
testimony  of  the  witness  White  on  rebuttal, 
wherein  he  was  permitted  to  testify  in  an- 
swer to  the  following  questions  over  objec- 
tion and  exception:  "Q.  I  will  ask  you  now 
if  the  electric — or  if  the  telephone  company, 
the  defendant  company,  has  constructed  its 
wires  so  close  to  your  wires  that  they  have 
burned  out  your  cable  or  their  cable?  Q. 
What  times  were  those?"  This  witness  was 
an  electrician  in  the  employ  of  the  Beckwlth 
estate  at  the  time  the  horses  were  killed. 
He  had  testified  to  the  voltage  and,  generally, 
as  to  the  condition  of  the  wire.  We  think 
that,  in  view  of  certain  testimony,  especial- 
ly that  of  the  witness  Brlggs,  it  was  not  er- 
ror to  permit  this  testimony  upon  rebuttal. 
The  testimony  was  certainly  material,  and 
whetlicr  proper  in  rebuttal  should.  In  our 
judgment,  be  addressed  to  the  sound  discre- 
tion of  the  court.  We  should  be  reluctant  to 
bold  that  there  was  an  abuse  of  discretion  in 
this  Instance.  The  sole  ground  of  appellant's 
defense  to  the  action,  aside  from  its  expert 
testimony,  which  tended  to  show,  or  sought 
to  show,  that  the  horses  were  killed  by  light- 
ning, was  that  the  company's  lines  were  prop 
erly  and  carefully  constructed,  and  the  prox- 
imity of  the  wires  was  certainly  material. 

The  fifteenth  assignment  of  error  relates 
to  the  question  pat  to  the  plaintiff's  expert 
witness  Lucius  B.  Andms  on  rebuttal  over 
objection  and  exception:  "Q.  I  desire  to 
ask  you  the  following  question:  Whether 
one  side  of  the  generator  current  was  con- 


Digitized  by 


Google 


<62 


130  NORTHWESTBAN  BEPORTEB 


(Midi. 


nected  wltb  the  ground,  could  It  maintain  a 
voltage  at  the  ground,  or  at  the  point  or  part 
entering  the  ground,  different  on  the  ground 
doe  to  there  not  being  a  sufficient  area  of 
contact  to  bring  the  generator  voltage  to  the 
ground  potential  In  such  a  way  as  to  make 
it  Impossible  to  get  a  shock  in  standing  on 
the  ground  touching  the  object  which  was 
grounded?"  This  testimony  was  introduced 
to  meet  the  testimony  of  the  defendant's  ex- 
pert witness  Hescott,  and  would  seem  to  be 
rebuttal  in  Its  nature. 

The  seventeenth  assignment  of  error  should 
be  disposed  of  in  the  same  manner ;  and  the 
same  may  be  said  with  reference  to  assign- 
ment 18,  the  court  having  stricken  out  so 
much  of  said  answer  as  was  hearsay. 

Second  Group. 

The  second  assignment  alleges  error  in  the 
refusal  of  the  court  to  i)ermit  the  plaintiff's 
witness  Dell  Connine  to  answer  the  following 
question  on  cross-examination:  "Q.  If  you 
bad  been  the  superintendent  of  the  putting 
up  of  that  plant,  and  It  was  built  just  as 
^on  saw  ii  there,  would  you  have  considered 
it  properly  built  and  properly  grounded?" 
This  witness  bad  been  a  clerk  and  super- 
intendent of  water  and  light  in  the  city  for 
a  number  of  years.  He  did  not  profess  any 
unusual  skill,  and  on  his  direct  examination 
iMd  been  examined  only  as  to  facts,  and  he 
had  testified  that  be  did  not  pretend  to  be 
an  electrician.  We  think  there  was  no  error 
in  the  refusal  to  allow  an  answer  to  this 
question,  and  to  leave  the  Jury  to  draw  their 
own  conclusion  from  the  facts. 

The  eighth  assignment  of  error  relates  to 
the  refusal  of  the  court  to  permit  the  witness 
Roland  M.  Hescott  to  answer  the  following 
question:  "Q.  I  will  ask  you  what  the  detail 
is?"  This  witness  was  an  expert  introduced 
by  the  defendant,  and  the  defendant  sought 
to  show  by  him  the  uses  of  alternating  cur- 
rents by  street  electric  railways.  This  tes- 
timony having  been  objected  to  by  the  plaln- 
tUTs  counsel,  a  colloquy  arose  between  the 
court  and  counsel,  n  hereupon  the  court  ask- 
ed this  witness  the  following  questions:  "Q. 
Is  there  difference  in  the  voltage,  that  Is, 
in  the  manner  of  taking  care  of  voltage  and 
providing  for  a  place  for  loss  of  the  respec- 
tive force  of  electricity  and  to  dissipate  it 
— is  there  any  difference  in  an  overhead  con- 
struction such  as  a  trolley  wire  and  T-rall? 
Is  there  any  difference  in  construction  to  pro- 
vide against  danger?"  The  witness  answer- 
ed: "Yes,  sir;  in  detail.  Court:  And  that 
detail  all  refers  to  the  care  and  avoidance  to 
the  loss  of  life?  A.  Tes,  sir.  Court:  And  the 
details  in  one  are  different  fr<-m  the  one  in 
the  other?  A.  Yes,  sir."  Then  occurs  the 
question  by  defendant's  counsel,  the  answer 
of  which  was  not  permitted  by  the  court.  We 
do  not  think  that  this  matter  was  material 
or  pertinent  to  the  Issue  tn  this  case,  and 
would  tend  rather  to  confuse  than  to  en- 
lighten the  Jnry,  and  we  ar«  auaUe  to  see 


how  the  answer  would  have  in  any  manner 
aided  the  Jury.  We  find  no  error  In  the  rul- 
ing of  the  court 

Third  Oronp. 

This  Is  the  overruling  of  defendant's  mo- 
tions to  direct  a  verdict.  This  Is  covered 
by  the  sixth  assignment  of  error.  We  have 
read  the  record  with  care  in  order  to  appre- 
ciate the  motion  to  direct  a  verdict  for  the 
defendant  This  work  of  construction  was 
in  progress  and  not  completed  at  the  time 
of  the  killing  of  the  horses.  There  bad  been 
testimony  showing  the  condition  of  proxim- 
ity and  crossing  of  the  wires,  the  emitting 
of  sparks  of  electricity,  the  condition  of  the 
surface  of  the  ground  where  the  horses  were 
killed,  the  manner  of  their  death,  the  steam 
or  fog  arising  from  the  surface,  the  time 
with  reference  to  the  storm,  and  whether  or 
not  it  had  abated,  the  shock  received  by  per- 
sons there  who  stood  on  the  ground,  and  we 
are  unable  to  say  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant 
at  this  stage  of  the  case.  We  do  not  hesi- 
tate to  say  that  the  case  of  the  plaintiff  was 
much  strengthened  by  the  testimony  Intro- 
duced after  the  plaintiff  had  rested  his  case ; 
there  being  evidence  that  the  limb  was  brok- 
en and  left  hanging  when  the  wire  was  put 
up.  We  think,  however,  that  had  the  de- 
fendant rested  at  this  point,  the  proof  intro- 
duced by  the  plaintiff  would  have  supported 
a  Judgment  in  his  favor,  and  therefore  there 
was  no  error  in  this  ruling. 

Fourth  Oronp. 
This  brings  us  to  the  refusal  of  the  court 
to  give  defendant's  requests  to  charge.  There 
were  three  of  these  requests,  and  each  one 
absolutely  directed  a  verdict  of  no  cause  of 
action.  We  think  the  giving  of  any  one  of 
these  requests  would  have  been  error,  for  the 
reason  that  in  our  Judgment  a  case  was 
made  for  the  consideration  of  the  Jury. 

Fifth  Group. 

This  covers  the  assignments  of  error  re- 
lating to  the  voluntary  charge  of  the  court 
By  the  twenty-second  assignment  of  error  it 
Is  claimed  that  the  court  erred  in  using  this 
language  in  Its  charge:  "Q.  Was  It  the  re- 
sult Of  this  current  coming  down  this  guy 
wire  and  into  the  ground  in  the  manner  as 
claimed  by  the  plaintiff,  with  the  water  In 
the  pool  and  they  stepping  upon  it?  Was  it 
80  charged  with  an  electrical  current  as  to 
produce  death  in  the  manner  as  claimed  by 
them?"  In  our  opinion  there  was  evidence 
that  warranted  the  court  in  submitting  this 
question  to  the  Jury,  and  we  see  no  error 
In  It 

The  twenty-third  assignment  of  error  com- 
plains of  the  following  language  of  the  court 
immediately  following  the  last  quotation:  "If 
it  was,  and  you  find.  In  the  light  of  all  the 
testimony  in  this  case,  that  it  was  the  ap- 
proximate cause  of  the  death  of  theiM  ani- 
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mals.  then,  before  yon  can  find  tbe  defendant 
liable  in  this  case,  70a  must  fnrther  find 
that  they  did  not  exercise  reasonable  care 
and  reasonable  prudence  in  tbe'  stringing  of 
tbese  wires,  and  in  tbe  manner  in  whicb 
they  constructed  and  laid  their  wires  upon 
North  street  and  tbe  alley  in  question." 
There  was  no  error  in  tbe  giving  of  this 
portion  of  tbe  charge. 

The  twenty-fourth  assignment  of  error 
complains  of  the  following  language  used  by 
the  court,  after  it  had  instructed  tbe  Jury 
that  If  this  storm  was  an  unusual  one,  an 
unusual  emergency,  it  need  not  be  provided 
against:  that  if  there  was  a  board  or  pole, 
for  that  matter,  even  a  limb,  so  brolcen  by 
reason  of  the  storm  that  it  threw  the  two 
wires  together,  and  they  coming  in  contact 
thereby  producing  the  damage  as  claimed  in 
the  case,  then  the  defendant  would  not  be 
liable.  Then  follows  the  language  complain- 
ed of:  "But,  upon  the  other  band.  If  it 
coold  be  foreseen  In  the  laying  of  this  wire 
through  the  trees,  and  through  the  limbs, 
and  if  it  could  have  been  foreseen,  and  a 
man  of  reasonable  Intelligence  and  ordinary 
diligence  would  have  seen  and  known,  then 
it  was  their  duty  to  have  exercised  that 
reasonable  diligence  and  tltat  reasonable  pru- 
-dence."  We  see  no  error  in  this  portion  of 
the  charge. 

Tbe  twenty-flfth  assignment  of  error  re- 
lates to  tbe  following  language,  referring  to 
tbe  stringing  of  the  messenger  wire  in  rela- 
tion to  its  proximity  to  the  electric  wire,  and 
the  court  said:  "Does  the  evidence  of  the 
men  who  are  skUled  In  this  direction  satis- 
fy you  that  it  was  so  strung  as  to  be  safe 
to  life  and  limb,  that  is,  reasonably  safe, 
«nd  that  tbey  constructed  this  line — strung 
these  wires  and  put  up  these  poles  and  exer- 
cised the  ordinary  reasonable  care  and  pru- 
dence such  as  is  expected  of  men?"  The 
«oart  then  cautioned  the  Jury  tliat  the  mere 
fact  of  the  accident  or  killing  of  the  horses 
wonld  not  warrant  a  recovery.  We  do  not 
4hlnk  this  assignment  is  of  any  force. 

The  twenty-sixth  assignment  of  error  re- 
lates to  that  part  of  the  voluntary  charge 
which  was  in  tbe  following  words:  "So  far 
as  tbe  expert  testimony  is  concerned,  you 
will  consider  that  and  treat  it  in  the  same 
manner  as  you  would  treat  any  of  tbe  other 
testimony  in  the  case.  The  simple  fact  that 
it  was  oflCered  by  experts  does  not  compel 
yon  to  take  their  testimony  in  preference  to 
any  other,  but  you  should  give  tbe  testi- 
mony of  the  expert  witnesses  tbe  same  right, 
tbe  same  consideration,  everything  else  be- 
ing equal,  as  tliat  of  any  other  witness." 
We  fall  to  see  any  error  in  this  part  of 
the  charge. 

The  twenty-seventh  assignment  of  error 
-complains  of  the  following  langoage  in  the 
«harge:  "Of  course,  yon  will  remember  this: 
That  the  testimony  of  one  line  of  experts  is 
that  such  stated  facts  could  not  exist  and 
Tesult  In  the  death  of  the  animals.    On  the 


other  side  it  is  contended  that  it  conld." 
If  we  were  to  give  this  language  the  con- 
struction contended  for  by  defendant,  in 
view  of  the  testimony  of  plaluttfF's  expert 
witness  Andrus,  we  are  not  prepared  to  say 
that  there  was  er,ror.  We  doubt,  however, 
if  it  is  capable  of  that  construction.  The 
conrt.  in  speaking  of  tbe  defense,  had  spoken 
of  its  expert  testimony.  When  it  comes  to 
speak  of  the  other  side,  it  seems  to  speak 
of  tile  entire  testimony  in  the  case;  tbe  lan- 
guage being  "On  the  other  side  It  is  con- 
tended that  it  conld."  In  any  view  of  the 
matter,  we  think  there  was  no  error,  for 
there  was  testimony  on  tbe  part  of  the  plain- 
tiff's expert  witness  tending  to  establish  the 
plaintilTs  claim,  and  the  question  became 
one  for  the  Jury. 

The  twenty-eighth  assignment  of  error 
complains  because  tbe  court  said  to  the  Jury 
that  there  were  disputed  facts  in  tbe  case. 
We'  have  already  answered  this  by  saying 
tlut  we  are  of  opinion  that  a  case  for  the 
Jury  was  made  out 

The  twenty-ninth  and  thirtieth  assignments 
of  error  complain  because  the  court  used 
the  following  language:  "I  will  give  to  you 
a  request  to  charge  that  was  handed  to  me 
by  counsel  for  tbe  defendant,  and  yon  will 
receive  it  as  tbe  law,  the  same  as  any  I  have 
given  yon.  If  you  should  find  from  the  evi- 
dence that  the  defendant's  wire  was  properly 
and  legally  erected  and  grounded,  and  that 
the  wires  of  the  electric  lighting  plant  were 
properly  and  safely  placed  and  insulated; 
also,  that  there  was  no  current  passing  over 
defendant's  wires  from  the  electric  light 
wires,  or,  if  there  was  such  a  current,  it  was 
because  of  an  extraordinary  storm;  also, 
that  there  had  not  elapsed  a  reasonable  time 
for  either  the  defendant  or  the  electric  light- 
ing company  to  make  necessary  repairs  and 
to  put  the  lines  and  wires  in  a  safe  condi- 
tion; and  if  you  find  that  it  was  such  cur- 
rent of  electricity  that  killed  plalntlfT's  hors- 
es— I  charge  you  that  your  verdict  should 
be  for  the  defendant."  Also,  the  following: 
"I  will  give  No.  2  of  the  defendant's  requests 
to  charge:  'The  defendant  would  not  be 
liable  in  this  case  unless  It  was  guilty  of 
neglect  In  allowing  this  current  to  run  over 
defendant's  messenger  wire  in  the  manner 
as  has  been  testified  to  by  the  plaintiff,  or 
claimed  by  tbe  plaintiff  in  this  case,  and 
such  negligence  must  be  shown  in  this  case 
in  order  for  the  plaintiff  to  recover.'"  We 
have  already  referred  to  certain  of  defend- 
ant's requests  which  were  refused  by  the 
court.  It  would  seem  that  after  refusing 
those  requests  the  court  had  modified  and 
given  two  of  them  In  the  language  above 
quoted.  This  is  complained  of  by  defendant, 
and  counsel  urge  that  it  was  highly  prejudi- 
cial to  the  defendant  for  the  court  to  modify 
and  change  defendant's  requests,  and  then 
give  them  as  though  they  had  been  prof- 
fered by  tbe  defendant  In  our  opinion  the 
question  is  whether  tbe  court  properly  in- 
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■trncted  the  Jnry  u>d  gave  a  correct  mle  of 
law  to  govern  them  In  oonsiderlng  th^  ver- 
dict We  find  no  error  hi  this  portion  of  the 
charge,  and,  while  we  think  it  would  hare 
been  better  to  have  made  no  allaalon  to  de- 
fendant's reqnests  in  that  connection,  we 
cannot  hold  it  to  be  reversible  error. 

The  thirty-first  assignment  of  error  com- 
plains of  the  following  language  in  the 
charge  of  the  court:  "Yoq  must  remember 
that  it  is  important  in  many  ways  as  bearing 
upon  this  class  of  cases  in  the  future;  to 
some  extent  It  is  a  precedent,  and  you  should 
be  very  careful  to  follow  out  and  determine 
this  case,  not  from  matters  outside  of  what 
you  have  listened  to  on  the  witness  stand, 
but  what  you  have  heard  here  In  the  way  of 
testimony  and  the  law,  and  the  instructions 
given  to  you  by  the  court  in  this  case."  It 
appears  that  this  case  is  against  the  Cass 
County  Home  Telephone  Company,  presoma- 
bly  a  local  company,  and  one  in  which  many 
citizens  of  that  coimty  were  interested.  We 
cannot  say  that  there  was  any  error  in  the 
court  cautioning  the  Jury  as  it  did  upon  the 
subject  of  their  care,  and  most  certainly  the 
latter  portion  of  the  language  used  tn  tlie 
above  quotation  properly  stated  their  duty. 
In  our  opinion  it  was  not  error  and  does  not 
call  for  criticism. 

Sixth  Oroup. 

The  sixth  group  of  errors  complains  of 
certain  oral  requests  of  plaintiff's  counsel 
which  were  given  by  the  court  during  a  col- 
loquy with  counsel.  While  this  course  is 
not  to  be  commended  for  many  reasons  that 
must  be  apparent  to  the  profession,  such  as 
haste  and  immature  consideration,  yet  an 
examination  of  this  portion  of  the  charge 
fails  to  disclose  any  erroneous  statement  of 
the  law.  We  do  not  agree  with  defendant's 
counsel  that  there  was  no  evidence  to  sup- 
port this  portion  of  the  charge. 

We  have  thus  gone  over  the  entire  record 
in  the  case  and  are  of  opinion  that  the  case 
was  a  proper  one  for  the  consideration  of 
the  Jury;  that  it  was  properly  submitted 
to  them  by  a  fair  charge;  and  that  there 
was  no  reversible  error  in  the  trial  of  the 
case,  or  charge  of  the  court 

The  Judgment  below  is  affirmed. 


MANOS  T.  DETROIT  UNITED  RT. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.    STBEET  RArLBOADB  (5  98*)— IWJUBIBS— PER- 
SONS Cbobsing  Tsack— Contributobt  Neq- 

UOENCS. 

Where  the  view  was  unobstructed,  plaintiff 
who  failed  to  look  for  a  car  just  before  going 
on  to  the  track  and  was  struck  held  guilty  ot 
contributory  negligence. 

{Ekl.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  207;   Dec.  Dig.  |  98.*] 


2.  TtOAJ.   (I  160*)— DlBECTBD  VXBDICr. 

When  all  the  evidence  with  proper  infer- 
ences therefrom  is  insufficient  to  support  a  ver- 
dict for  plalptiff,  the  court  should  direct  a  vei^ 
diet  for  defendant 

[E<d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  881-889;  Dec.  Dig.  i  169.*] 

Error  to  Clrcnlt  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Julia  Manos  against  the  Detroit 
United  Railway.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Argued  before  HOOKED,  MOORE,  McAL- 
VAY,  BROOKE,  and  BLAIR,  JJ. 

Patrick  J.  Kelaher  (McHogh  &  Gallagher, 
of  counsel),  for  apt>ellant  Corliss,  Leete  & 
Joelyn  (A.  B.  Hall,  of  coniuel),  for  appellee^ 

HOOKER,  J.  The  flicts  in  this  case  are 
practically  ondispnted.  The  plaintUf  herself 
testified  that  on  a  rainy  afternoon  in  June, 
she  came  from  a  store  to  a  street  comer,  car- 
rying an  umbrella.  Before  attempting  to 
cross  the  street  she  looked,  and  saw  a  car 
approaching  about  half  a  block  away.  It 
was  11%  feet  from  the  curb  where  she  stood 
to  the  nearest  rail.  She  proceeded,  and  did 
not  look  again;  was  struck  by  the  car  which 
she  bad  seen,  and  was  injured.  The  learned 
circuit  Judge  directed  a  verdict  for  the  de- 
fendant, holding  that  the  plaintiff  was  guUty 
of  contributory  negligence  in  not  looking  im- 
mediately before  going  upon  the  track,  while 
tn  a  place  of  safety,  under  the  mle  followed 
in  a  number  of  cases  which  we  cite  herehi. 
We  cannot  doubt  that  she  believed  when  she 
left  the  curb  that  she  could  cross  in  front  of 
the  car  without  being  stmck  by  it 

We  have  held  many  times  tliat  when  one 
steps  upon  a  track  without  looking  and  is 
struck,  when,  had  he  taken  the  trouble  to 
look,  he  would  have  seen  the  danger,  it  is 
contributory  negligence.  That  Is  not  ques- 
tioned, but  counsel  seem  to  contend  that  this 
rule  has  been  modified  by  cases  in  which  we 
have  held  that  where  he  did  look,  and  liad 
reasonable  ground  for  believing  that  he  could 
safely  cross,  the  case  was  one  for  the  Jury, 
whetiier  common  prudence  Justified  his  course 
or  not  We  will  refer  to  both  classes  of 
cases. 

In  Matta  y.  Railway,  69  Mich.  112,  S7  N. 
W.  64,  Mr.  Justice  Morse  held  that  <me  driv- 
ing owed  the  duty  of  looking  before  ventur- 
ing upon  the  track  of  a  steam  railroad.  He 
cited  the  following  Michigan  cases:  Mynning 
V.  RaUroad  Co..  69  Mich.  257,  26  N.  W.  514; 
Id.,  64  Mich.  88,  81  N.  W.  147,  8  Am.  St  Rep. 
804;  Haas  v.  Railroad  Co.,  47  Mich.  407,  11 
N.  W.  216;  PzoUa  v.  Railroad  Co.,  64  Mich. 
273,  20  N.  W.  71;  Potter  ▼.  Railroad  Co.,  62 
Mich.  22,  28  N.  W.  714 ;  Rhoadea  v.  Railway 
Co.,  68  Mich.  263.  26  N.  W.  182. 

In  Kwlotkowskl  v.  O.  T.  Ry.,  70  Mich.  649, 
38  N.  W.  463,  a  man  In  Detroit  carrying  an 
umbrella  on  a  dark  and  rainy  night,  with  an 
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opportunity  to  see  tor  a  distance  of  20  feet, 
stepped  on  the  track,  and  was  struck  by  a 
train  carrying  a  headlight  capable  of  lighting 
the  track  for  a  block,  and  was  killed.  In 
the  face  of  the  presumption  that  he  was  not 
negligent  (see  Underbill  ▼.  G.  T.  By.,  81  Mich. 
43,  45  N.  W.  508,  and  Mynnlng  v.  Hallway, 
64  Mich.  102,  81  N.  W.  147,  8  Am.  St.  Rep. 
804),  the  court  held  as  matter  of  law  that  be 
did  not  look  as  he  should  have  done,  and  was 
therefore  guilty  of  contributory  negligence. 
Per  Morse,  J. 

In  Gardner  ▼.  Railway,  97  Mich.  240,  66 
N.  W.  603,  Mr.  Justice  Long,  with  the  con- 
currence of  all  of  his  associates,  applied  the 
doctrine  to  a  man  who  bad  looked  at  a  dis- 
tance of  20  feet  from  the  track,  and  did  not 
look  both  ways  when  two  st^s  from  the 
track,  although  his  attention  was  diverted 
by  a  switch  engine.  He  said:  "It  was  broad 
daylight,  and  when  within  flvje  feet  of  the 
north  rail  of  the  track  it  is  undisputed  that 
the  plaintiff  could  see  250  feet  east  along  the 
main  track.  No  one  disputes  that,  If  he  had 
bnt  looked,  he  certainly  would  have  seen  the 
train.  It  ia  evident,  therefore,  that. he. did 
not  look,  or,  if  he  did,  he  saw  the  train,  and 
carelessly  attempted  to  cross  in  front  of  it; 
and  in  either  case  he  was  guilty  of  such  neg- 
ligence as  to  preclude  a  recovery.  Brady  v. 
Railroad  Co.,  81  Mich.  616  [45  N.  W.  1110]; 
Pzolla  T.  Railroad  C!o..  64  Mich.  273  [20  N. 
W.  71);  Grostick  v.  Railroad  Co.,  90  Mich. 
e&4  [51  N.  W.  667].  If  the  plaintiffs  atten- 
tion was  diverted  by  the  switch  engine,  as 
be  claims,  it  is  no  excuse  for  not  looking  for 
the  approach  of  a  train.  He  was  to  pass  a 
dangerous  point  He  knew  there  was  danger 
there.  He  was  I>ound  to  exercise  that  degree 
of  care  that  the  situation  and  surroundings 
demanded  of  a  prudent  and  careful  person. 
If  the  switch  engine  was  making  a  noise  by 
its  bell  and  by  letting  off  steam,  it,  at  least, 
was  not  an  obstruction  to  his  view  to  the 
east,  and  it  la  not  so  claimed.  If  he  had 
looked  eastward,  he  would  have  seen  the 
train  before  he  stepped  upon  the  track.  The 
ringing  of  the  bell  and  the  blowing  off  of 
steam  from  the  switch  engine  did  not  relieve 
him  from  the  duty  of  looking  In  the  other 
direction.  One  look  eastward,  and  one  less 
step  taken,  and  he  would  not  have  been  up- 
on the  track.  Upon  any  theory  of  the  case, 
It  was  the  duty  of  the  court  to  direct  the  ver- 
dict in  favor  of  the  defendant." 

Again,  in  Houghton  v.  Railway,  99  Mich. 
308,  58  N.  W.  314,  we  held:  "A  traveler  is 
never  Justified  in  assuming  that  he  can  sure- 
ly drive  a  certain  distance  and  cross  a  rail- 
road track  before  a  train  can  reach  the  cross- 
ing, unless  it  be  shown  that  he  has  had  an 
uninterrupted  view  of  the  track  for  so  great 
a  distance  as  to  Justify  such  assumption." 
It  will  be  noticed  that  we  there  recognized 
the  doctrine  of  the  cases  upon  which  the 
plaintiff  relies  in  this  case,  but  held  it  not 
applicable  to  that  case. 

The  case  of  McGee  v.  Street  Railway,  102 


Mich.  107,  60  N.  W.  293,  26  L.  R.  A.  300,  47 
Am.  St  Rep.  507,  written  by  Mr.  Justice 
Long,  related  to  an  electric  road.  Plaintiff 
testified  that  be  stopped  at  the  curb,  looked 
both  ways,  and  saw  the  car  with  a  head- 
light a  block  and  a  half  away  to  the  south. 
He  did  not  expect  a  car  from  the  north  and 
did  not'  see  any.  He  did  not  look  north 
again,  and  was  struck.  Mr.  Justice  Long 
said:  "We  see  no  more  reason  for  applying 
the  rule  that  one  must  look  and  listen  before 
crossing  the  tracks  of  a  steam  railway  than 
that  one  must  look  and  listen  before  crossing 
a  street  car  track  upon  which  the  motive 
power  is  electricity  or  the  cable.  In  this 
state  it  is  well  settled  that  persons  passing 
over  railroad  crossings  must  exercise  care. 
They  must  look  and  listen,  and,  under  cer- 
tain circumstances,  must  stop,  before  at- 
tempting the  crossing.  Electric  street  car 
crossings  are  also  places  of  danger.  The 
cars  are  run  at  a  great  speed  on  this  street 
in  question.  The  city  ordinance  permits  it, 
and  the  rule  must  be  that  before  going  upon 
such  tracks  every  person  Is  bound  to  look 
and  listen.  If  the  view  is  unobstructed,  and 
the  pedestrian  takes  this  precaution,  there  is 
not  much  opportunity  for  him  to  be  injured. 
It  will  not  do  to  say  that  be  has  discharged 
bis  responsibility  in  case  of  an  acdideut  by 
looking  when  some  feet  away,  for  he  may 
miscalculate  the  disttince  and  the  speed  of 
the  car.  To  avoid  danger  he  must  look  Just 
before  he  enters  upon  the  track." 

Borschall  v.  Detroit  Ry.,  115  Mich.  473,  73 
N.  W.  551,  was  a  case  where  the  plaintiff 
crossed  one  track  safely  to  be  struck  by  a 
car  going  In  an  opposite  direction.  The  court 
said,  Mr.  Justice  Long  writing  the  opinion: 
"We  think  the  court  was  correct  In  saying 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  There  can  be  no  question  upon 
this  record  but  that,  bad  be  looked  before 
entering  upon  this  track,  he  must  have  seen 
the  car  approaching  Elizabeth  street  If  be 
did  not  look,  be  was  clearly  guilty  of  negli- 
gence, for,  in  the  absence  of  something  to 
excuse  the  performance  of  that  duty,  it  was 
incumbent  upon  him,  before  attempting  to 
cross,  to  take  proper  means  of  ascertaining 
whether  the  way  was  clear.  Fritz  v.  Rail- 
way Co.,  105  Mich.  50  [62  N.  W.  1007].  If 
he  saw  the  car  coming,  and  then  attempted 
to  cross,  he  took  his  chances  of  being  Injured, 
and  cannot  complain." 

In  Henderson  v.  Street  Railway  Co.,  116 
Mich.  374,  74  N.  W.  627,  Mr.  Justice  Mont- 
gomery applied  this  rule  to  a  boy  who  was 
crossing  a  double  track:  "It  is  evident  that 
this  verdict  cannot  stand,  but  the  more  doubt- 
ful question  is  presented  as  to  whether  the 
first  request  of  defendant  should  hare  been 
given.  In  my  opinion,  upon  this  record  it 
should  have  been.  See  Edlff  v.  Railway  Co., 
64  Mich.  196  [31  N.  W.  180].  The  plaintiff 
himself  testified  that  this  boy  had  intelli- 
gence enough  to  appreciate  the  danger.  He 
placed  the  boy  on  the  stand,  and  be  so  testi- 
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fled.  The  evidence  clearly  shows  that  thejte 
was  nothing,  except  this  wagon  and  the  east- 
bound  car,  to  obstrnct  the  rlslon.  Witnesses 
for  the  plaintiff  state  tbat,  if  the  boy  had 
looked  In  the  direction  of  the  car,  be  could 
bare  seen  it  It  was  but  common  prudence 
in  crossing  such  a  thoroughfare  to  look,  not 
only  for  the  car,  but  for  any  vehicle  which 
might  be  coming.  Injury  would  have  occur- 
red from  collision  with  an  ordinary  wagon 
Just  as  surely  as  from  running  Into  this  car; 
and  from  the  testimony  of  the  lad  himself  he 
had  intelligence  enough  at  the  time  to  know 
this.  Why,  then,  should  it  be  left  for  the 
Jury  to  say  that  he  bad  not? 

In  McCarthy  v.  Street  Railway,  120  Mich. 
400,  TO  N.  W.  631,  Mr.  Justice  Grant,  with 
the  concurrence  of  all  sitting,  held:  "A  per- 
son of  mature  years  familiar  with  the  situa- 
tion at  a  street  railway  crossing,  who  went 
behind  a  passing  car  and  upon  a  parallel 
track,  where  she  was  strnck  by  a  car  ap- 
proacbhig  from  the  opposite  direction,  was 
guilty  of  contributory  negligence,  where  the 
tracks  were  Ave  feet  apart  and  there  was  no 
obstacle  preventing  her  from  seeing  the  car 
which  caused  the  injury,  bad  she  looked  for 
it  after  the  flrst  car  had  passed."  In  that 
case  the  plaintUT  had  walked  about  15  feet 
without  looking. 

In  Davis  v.  Street  RaUway,  162  Mich.  240, 
127  N.  W.  323,  we  affirmed  a  verdict  for  de- 
fendant by  direction ;  Mr.  Justice  Blair  writ- 
ing the  opinion,  concurred  in  by  his  asso- 
ciates. The  case  was  much  like  this.  The 
plaintiff  did  look  when  near  the  track.  Plain- 
tiff testlBed:  "Q.  Mow,  after  you  looked  and 
bad  the  sleet  in  your  eyes,  yon  advanced  a 
step  and  was  struck  by  the  car?  A.  No,  sir; 
I  bad  looked  a  ways  before  I  got  to  the  track, 
and  then  started  to  go  across,  or  I  started 
on;  I  could  not  see;  I  did  not  see  no  car; 
I  started  on.  Q.  The  reason  you  could  not 
see  was  because  you  had  this  sudden  gust 
and  sleet?  A.  Yes,  sir.  Q.  That  Is  the  rea- 
son you  could  not  see?  A.  Yes,  sir.  •  •  • 
Q.  You  gave  up  a  car  coming  from  the  west 
when  you  were  farther  back?  A.  I  was  look- 
ing; I  could  not  see  towards  the  west  Q. 
You  could  not  see  because  your  eyes  were 
blinded?  A.  Yes,  sir.  Q.  Farther  back?  A. 
Yes,  sir.  Q.  You  could  not  see  because  your 
eyes  were  blinded?  A.  Yes,  sir.  I  started 
on.  I  had  given  up  the  other  car."  The 
Court  said:  "If  plaintiff  could  not  see  be- 
cause of  the  sudden  gust  blowing  the  sleet 
in  her  eyes,  sbe  should  have  awaited  the  ces- 
'  satlon  of  the  gust,  and  it  was  negligence  on 
her  part  to  proceed  to  cross,  relying  upon 
such  a  view."  The  defendant's  counsel  con- 
tend that  the  foregoing  rule  should  not  ap- 
ply where  the  car  has  been  seen  and  the 
plaintiff  supposed  she  had  time  to  cross  in 
front  of  the  car  with  safety. 

In  Chauvln  v.  St.  Ry.,  135  Mich.  85,  07  N. 
W.  160,  we  said  when  the  plaintiff  had  looh- 
«d  and  teen  the  oart  that  the  circumstonceB 


were  such  as  to  make  it  an  oi>en  <i^ 
whether,  in  the  exercise  of  common  pri 
(having  looked  fust  before  entering  « 
track),   he    might  reasonably   have    tl| 
there  was  time  to  drive  across  in  safetyj 
same  rule  was  applied  to  a  pedestrian  li 
Qulsten,  147  Mich.  67,  110  N.  W.  118.  i 
the  plaintiff  looked  immediately  befai| 
tering  upon  the  track.    The  case  was  a 
one,  but  we  declined  to  bold  that  it  A 
not  have  been  taken  from  the  Jury.    It 
dlstlnctiy  put  upon  the  ground  that,  | 
common  prudence  be  had  reasonable  gi( 
for  thinking  that  he  bad  time  to  croa 
was  not  negligent  I 

Again,  Beck  v.  Ann  Arbor  Railway  i 
156  Mich.  252,  120  N.  W.  983.  was  an«i 
close  case.    The  circumstances  were  pecol 
and  the  opportunity  of  looking  imniedlii 
before  going  upon  the  track  was  abseni 
reason  of  box  cars  on  an  Intervening  tr^ 
The  plaintiff  was  alert  and  stopped  at 
last  opportunity,  a  short  distance  from 
track,  and  looked  and  listened.     He  h< 
no  train  and  saw  no  smoke,  and  a  majd 
of  the  court  thought  the  trial  court  did  I 
err  in  leaving  the  question  of  plainUlTs  nl 
ligence  to  the  Jury.    It  was  a  close  guestii 
and  we  resolved  doubts  In  favor  of  a  subni 
slon  of  the  question  to  the  Jury.    We  thU 
it  rightly  decided.     It  falls  short  of  layii 
down  a  rule  for  cases  such  as  that  before  ( 
now. 

The  crucial  principle  in  this  class  of  cast 
is  that  one  who  neglects  to  look  for  a  ca 
when  there  is  an  unobstructed  view,  Just  b 
fore  entering  upon  the  track,  and  ia  stroc 
by  a  car  before  he  can  walk  directiy  acros 
is  guilty  of  a  neglect  of  duty  In  not  assuriii 
or  reassuring  himself  that  there  is  not  a  cs 
directly  upon  him,  of  which  situation  tt 
fact  that  he  is  struck  is  conclusive  proof. 

We  have  never  held  that  one  may  safel 
rely  upon  hla  belief  that  he  has  time  to  cros 
or  that  he  may  prudenUy  take  a  chance,  ai 
it  Is  only  when,  after  satisfying  himself  b 
looking  and  ascertaining  where  the  car  1 
he  may  in  the  exercise  of  common  prndeiK 
reasonably  think  tliat  he  can  proceed  wit 
safety  that  a  court  or  Jury  may  And  an  a1 
sence  of  negligence.  We  have  held  this  t 
be  the  rule  repeatedly,  and  the  learned  ct 
cult  Judge  understood  the  cases  and  applie 
the  right  rule.  To  say  that  there  Is  no  negl 
gence  where  one  believes  be  can  cross  I 
safety  would  send  every  case  to  the  Jur; 
for  we  must  presume  that  no  one  attempts  i 
cross,  doubting  the  safety  of  the  attemp 
But  many  are  careless  and  absent-mtnde 
and  the  question  must  turn  on  the  reasoi 
ableness  of  the  attempt  to  cross. 

The  duty  of  the  court  to  direct  a  verdli 
when  a  prima  facie  case  is  not  made  out 
e.,  when  all  the  evidence  with  proper  Infe 
ences  therefrom  would  be  insufficient  to  sai 
port  a  verdict  is  clear.  A  very  full  discu 
slon  of  this  question  will  be  found  in  a  noi 
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qne^  tlie  case  of  People  t.  Insurance  Exchange, 
>nti%L^  R.  A.  340,  341,  where  many  cases  from 
on^is   and  other  states  are  cited, 
thoix^be  judgment  Is  affirmed. 

^McALVAY  and  BROOKE,  JJ.,  concurred. 
>ORE  and  BLAIR,  JJ.,  concurred  in  the 
suit 


BHERAIAN  t.  BURTON. 
(upreme  Court  of  Michigan.    March  31,  1011.) 
Contracts  (i  129*)— Cowtbacts  fob  Cojc- 

^  PENSATION— VALIDITT. 

A  contract  to  pay  a  physician  one-third  of 

ay   sum  recovered  for  negligent  injury  treated 

y    bim  is  invalid  as  against  public  policy ;    it 

uii  pnearing  that  he  was  expected  to  testify  in  any 

,\  uit    brought,  since  hia  interest  would  tend  to 

'^ '  olor  his  testimony. 

"      (ISd.   Note.— For  other  cases,   see  Contracts, 
r.    3ent.  Dig.  Si  C16,  617;  Dec.  Dig.  i  129.»] 

;  •-  i.   CONTBACTS   (8   108*)— Validitt— Test. 
i:  The  validity  of  a  contract,  as  affected  by 

Itublic  policy,  is  to  be  tested  by  its  tendency, 
;bnd    not  by  the  good  faith  of  the  parties  or 

'|wbat  was  done  to  execute  it 

I       [Ed.  Note.— For  other  cases,   see  Contracts, 

r,:  Cent.  Dig.  {{  498-503,  505,  507-611;   Dec.  Dig. 

]i  loa*] 

Error  to  Circuit  Court,  Wayne  County; 
Oeorge  S.  Hosmer,  Judge. 

Action  by  Andrew  T.  Sherman  against 
George  E.  Burton.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Argued  before  HOOKER,  MOORBk  Mc- 
ALVAY,  BROOKE,  and  BLAIR,  JJ. 

Cnllen,  Casgraln  &  Hanley,  for  appellant 
James  H.  Pound,  for  appellee. 

BLAIR,  J.  Plaintiff  brought  this  suit  to 
recover  the  amount  alleged  to  be  due  upon 
tlie  following  agreement  In  writing:  "De- 
troit Mich.,  March  14th,  1906.  I,  Geo.  B. 
Burton  of  the  city  of  Detroit,  do  hereby  agree 
as  follows  with  Dr.  A.  T.  Sherman  of  the 
same  place.  I  will  pay  to  the  said  Dr.  A.  T. 
Sherman  for  professional  serTices,  one-third 
ot  any  sum  which  I  may  receive  from  the 
Detroit  United  Railway,  as  damages,  aris- 
ing out  ot  an  Injury  to  me  on  said  D.  U.  R. 
Dec.  7tta,  1905.  And  I  further  agree  to  pay 
to  said  Dr.  Sherman  the  sum  of  ninety  dol- 
lars ($90.00)  in  addition  to  the  above-men- 
tioned one-third  if  the  amount  received  by 
tne  is  two  thousand  or  more  dollars,  that  Is, 
If  the  settlement  is  made  outside  of  courts. 
Geo.  B.  Burton." 

The  facts  as  stated  by  plaintiff  are  that  he 
to  a  practicing  physician  and  was  called  to 
treat  plaintiff  December  10,  1905,  for  an  In- 
Jury  to  his  knee,  the  result  of  a  collision  be- 
tween cars  of  the  Detroit  United  Railway 
Company;  that  the  agreement  was  drawn 
at  the  urgent  request  of  defendant  and 
against  the  objection  of  plaintiff  that  he  pre- 
ferred to  get  pay  for  the  work  he  did;  that 


Mr.  Martin,  the  claim  agent  of  the  Detroit 
United  Railway  Company,  saw  him  with  ref- 
erence to  the  case  several  times  at  his  office; 
that  between  the  time  he  first  attended  de- 
fmdant  and  the  making  of  the  agreement  de- 
fendant told  him  that  he  was  going  to  bring 
suit  against  the  railway  company:  "When 
treating  Mr.  Burton,  he  told  me  he  was  con- 
templating bringing  suit  for  the  accident  and. 
at  his  request  I  took  him  to  a  lawyer,  but 
that  was  after  the  signing  of  the  contract 
At  Mr.  Burton's  request  I  bad  Dr.  J.  B.  Ken- 
nedy examine  him.  The  D.  U.  R.  had  Dr. 
Wyman  examine  him.  I  also  called  in  Dr. 
Spademan  and  Dr.  Walker  at  the  request  of 
Mr.  Burton.  I  also  called  In  Dr.  McLean  at 
Mr.  Burton's  request  •  •  ♦  1  never  of- 
fered my  Influence  with  the  Detroit  United 
Railway,  nor  anything  of  that  kind.  I  told 
Mr.  Burton  thot  if  be  thought  Dr.  Wyman 
could  do  more  for  him  than  I  could,  I  was 
willing  to  give  up  the  case  and  hand  it  over 
to  Dr.  Wyman,  and  have  Mr.  Burton  pay  me 
what  was  due  me  up  to  date.  But  he  said 
no;  he  would  not  do  that  This  was  two  or 
three  weeks  before  the  settlement  •  •  • 
I  gave  Mr.  Burton  the  bill.  Exhibit  4,  as  he 
said  he  was  figuring  on  a  settlement  with 
the  Detroit  United  Railway,  and  he  said  the 
Detroit  United  Railway  wanted  a  bill  of  me, 
and  he  said  not  to  make  the  bill  over  $300. 
He  said  that  the  Detroit  United  Railway 
wanted  a  bill  of  me.  I  made  the  bill  at  the 
first  Instance  and  fixed  the  amount  at  bis  in- 
stance at  $300.  I  drew  it  myself,  it  Is  In 
my  handwriting." 

Exhibit  4  Is  as  follows: 

"Detroit,  Mich.,  June  1,  1906.  Mr.  George 
E.  Burton,  To  Dr.  Andrew  T.  Sherman,  Dr., 
205  Trumbull  Av.,  corner  Leverette,  between 
Michigan  Ave.  and  Baker  St  To  profession- 
al services:   Calls,  $225;    plaster  casts,  $U5." 

"Before  he  closed  the  matter  with  the  De- 
troit United  Railway  he  came  to  my  office 
and  asked  me  If  I  would  be  satisfied  If  he 
settled  for  $1,800,  and  I  told  him  It  made  no 
difference  to  me  what  he  settled  for,  as  long 
as  he  was  satisfied;  and  later  he  Informed 
me  that  he  had  settled  the  claim  for  $1,800. 
Later  Mr.  Burton  paid  me  the  $100  that  he 
borrowed,  and  $290  for  services.  Ninety  dol- 
lars  of  the  $290  was  paid  after  suit  was 
commenced  by  me,  and  I  claim  that  there  is 
still  due  to  me  upon  the  principal  of  the  con- 
tract $310." 

The  testimony  In  behalf  of  defendant  tend- 
ed to  show  that  plaintiff  suggested  the  mak- 
ing of  the  agreement ;  told  defendant  that  he 
had  a  good  case  against  the  Detroit  United 
Railway  Company;  told  him  that  he  bad  a 
very  bad  knee;  spoke  about  tuberculosis  In 
it;  "said  he  was  going  to  get  me  so  many 
thousand  dollars  right  away  quick,  from  five 
to  seven  thousand  dollars;  but  did  not  say 
how  he  was  going  to  do  it  I  never  knew 
about  the  contract  until  he  put  It  under  my 
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nose.  He  said  the  leg  mlgbt  possibly  run 
Into  that  disease;  that  It  would  have  to  he 
amputated,  which  alarmed  me.  Before  sign- 
ing the  contract,  he  never  mentioned  it  to 
me.  It  was  all  done  about  10  o'clock  one 
morning.  He  said  he  had  great  weight  with 
the  Detroit  United  Railway;  he  had  some- 
body in  the  office  connected  tiiere  that  would 
give  information,  and  that  they  were  very 
willing  to  settle  any  cases  where  they  were 
at  fault,  and  my  being  a  business  man,  draw- 
ing a  salary  as  I  am,  would  be  of  influence; 
that  I  had  a  good,  big  shove ;"  that  it  was 
finally  agreed  to  destroy  the  agreement,  and 
plalntilf  reported  that  be  had  done  so  and 
put  in  the  bill,  Elxhibit  4,  to  show  the  amount 
actually  due  him,  and  the  payment  thereof 
was  a  full  settlement  between  them.  Mr. 
Martin,  the  claim  agent,  testified  that  plain- 
tiff told  him  he  had  no  interest  in  the  case 
whatever;   this  was  dmied  by  plaintiff. 

The  circuit  judge  directed  a  verdict  in  fa- 
vor of  defendant  upon  the  ground  that  the 
agreement  was  in  contravention  of  public 
policy,  within  the  principle  of  Thomas  v. 
Oaulkett,  67  Mich.  392,  24  N.  W.  154,  58  Am. 
Rep.  369.  Plaintiff  brings  the  record  to  this 
court  for  review  upon  writ  of  error. 

We  concur  In  the  opinion  of  the  circuit 
judge  that  the  principle  of  Thomas  v.  Caul- 
kett  applies  to  this  case.  The  good  faith  of 
the  parties  to  the  contract  is  not  the  test 
of  its  validity;  but,  as  said  in  the  case  re- 
ferred to:  "The  contract  must  be  measured 
by  its  tendency,  and  not  merely  by  what  was 
done  to  carry  it  out" 

At  the  time  the  agreement  was  made,  the 
parties  contemplated  that  unless  a  settle- 
ment were  made  a  suit  would  be  instituted 
against  the  railway  company,  and  the  agree- 
ment expressly  provided  that,  if  the  matter 
was  settled  out  of  court  for  $2,000  or  over, 
the  plaintiff  should  receive  $90  In  addition 
to  one-tblrd  of  the  amount  received.  The 
amount  which  the  defendant  could  obtain 
from  the  railway  company  must  depend  prin- 
cipally upon  the  nature,  extent,  and  char- 
acter of  bis  Injuries,  to  be  determined  by  the 
testimony  of  experts  like  the  plaintiff,  and 
In  no  small  degree  by  their  opinions,  in- 
capable of  conclusive  refutation  before  a 
Jury  of  nonexperts.  We  think  it  necessarily 
follows  from  the  circumstances  of  the  case 
as  disclosed  by  the  plaintiff  and  the  agree- 
ment that  the  parties  contemplated  that  the 
plaintiff  should  be  a  witness  in  case  of  suit 
and  should  give  a  history  of,  and  opinion  up- 
on, the  case  in  the  event  of  a  proposed  settle- 
ment. The  plaintiff's  interest  in  the  amount 
of  the  damages  furnished  a  powerful  mo- 
tive for  exaggeration,  suppression,  and  mis- 
representation, a  temptation  to  swell  the 
damages  so  likely  to  color  his  testimony  as 
to  be  Inimical  to  the  pure  administration  of 
Justice,  and  therefore  Invalid. 

Th»  Judgment  is  affirmed. 


LEPARD  V.  MICHIGAN  CENT.  R.  CO. 
(Supreme  Court  of  Michigan.    March  81, 1911.) 

1.  Nbolioencx  (S  119*)— Actions— Eviddks 
— sufficienct. 

One  suing  for  negligence,  who  proves  any 
actionable  negligence  charged,  resulting  in  the 
injury  complained  of,  may  recover  though  the 
declaration  charges  other  acts  of  negligence  not 
proved. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  200-216;    Dec.  Dig.  i  ifS"] 

2.  Master  and  Sbbvaht  ({  258*}— Injurt  to 
Sebvant— Dbclabation. 

A  declaration,  in  an  action  for  the  death 
of  a  section  band  struck  by  a  train,  which  al- 
leges a  failure  to  give  the  signals  required  by 
Comp.  Lews  1897,  g  6292,  and  whdch  avers  that 
the  railroad  company  failed  to  equip  the  engine 
with  an  efficient  steam  whistle  or  to  keep  the 
same  in  reasonable  repair,  and  failed  to  sound 
the  whistle  before  reachii^  the  crossing  where 
the  accident  occurred,  counts  on  the  common- 
law  duty  to  furnish  the  locomotive  with  a  suita- 
ble whistle  as  an  instrumentality  in  the  efficient 
operation  thereof  and  a  breach  thereof,  and 
states  a  cause  of  action  independent  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   SS  816-836;    Dec  Dig.   { 

3.  Master  and  Servant  (I  286*)— Injubt  to 
Sebvant—Neouoence— Evidence. 

Where  tne  undisputed  evidence  showed  that 
the  whistle  on  a  locomotive  was  of  the  standard 
variety  used  on  all  locomotives  of  the  railroad 
company,  and  that  it  was  purchased  from  rep- 
utable whistle  manufacturers,  and  the  evidence 
as  to  the  peculiar  sound  of  the  whistle  aa  the 
train  approached  a  crossing  where  it  struck  a 
section  hand  was  as  consistent  with  the  perfect 
condition  of  the  whistle  as  with  its  imperfect 
condition,  and  the  engineer  operating  the  whis- 
tle was  a  fellow  servant  of  the  section  hand  so 
that  no  recovery  could  be  had  for  his  misman- 
agement thereof,  there  was  not  sufficient  evi- 
dence on  which  to  submit  to  the  jury  the  issue 
of  the  negligence  of  the  railroad  company  in 
failing  to  provide  a  proper  whistle. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1010-1050;  Dec.  Dig.  | 
286.*] 

4.  Witnesses   (§   379*)— Impeachment— Con- 
TBADiCTORT  Statements. 

Where  a  railroad  company  made  its  engi- 
neer its  own  witness  to  the  fact  that  the  whis- 
tle on  his  locomotive  was  in  perfect  condition,  it 
was  competent  as  collateral  impeachment  only 
to  prove  that  he  had  stated  that  the  whistle 
would  not  work  and  was  no  good. 

[EJd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |S  1220-1222 ;    Dec.  Dig.  {  379.*] 

6.  Action  (|  3*)— Stattjtort  Remedies. 

A  violation  of  a  statutory  duty  is  the 
foundation  of  an  action  in  favor  of  only  such 
persons  as  belong  to  the  class  intended  to  be 
protected  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  i  3.*] 
6.  Master  and  Servant  (|  131*)— Operation 

OP  Trains  — Failure  to  Give   Signals  — 

Statutes— Applicabilitt. 

Comp.  Laws  1897,  §  6292,  regulating  the 
giving  of  signals  of  trains  approaching  cross- 
ings, and  making  any  railroad  company  liable 
for  damages  to  any  person  by  reason  of  any  tIo- 
lation  thereof,  is  for  the  benefit  of  travelers  on 
the  highway  who  are  about  to  cross  the  trade, 
and  a  section  hand  traveling  on  a  hand  car  over 
his  section,  and  injured  by  a  train  near  a  cross- 
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inir  thToafrb  tbe  foilore  of  th«  engineer  to  gire 
crosainc  signals,  may  not  invoke  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  265,  279:  Dec.  Dig.  i 
131.*] 

7.  Masteb  ahd  Sb»vant  (S  198*)  —  Fellow 

Sebvants— Who  Abb. 

A  section  hand  and  an  engineer  in  charge 
of  a  freight  train  are  fellow  servants,  and  the 
railroad  company  is  not  liable  for  the  negligence 
of  the  engineer  causing  injury  to  the  section 
hand. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  i|  483-614;  Dec.  Dig.  i 
198.*] 

Error  to  Oircnlt  Ck>nrt.  Ogemaw  County; 
Nelson  Sharpe,  Judge. 

Action  1^  Hannah  Lepard,  administratrix 
of  Ricbard  Lepard,  against  the  Michigan 
Central  Bailroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed,   and  new  trial  granted. 

Argued  before  OSTRANDER,  C.  J.,  and 
McALYAY.  BROOKE,  BliAIR,  and  STONE, 
JJ. 

Ckwley  &  Hewitt  (Humphrey,  Grant  &  Ba- 
ker, of  counsel),  for  appellant  De  Vere  Hall 
(Ross  &  Harris,  of  counsel),  for  appellee. 

STONE,  3.  This  is  an  action  on  tbe  case 
for  negligence  brought  by  the  plaintiff  as 
administratrix  of  the  estate  of  her  deceased 
husband,  Richard  Lepard,  for  damages 
claimed  to  have  been  sustained  by  the  es- 
tate, and  to  have  accrued  against  the  de- 
fendant for  causing  the  death  of  said  Rich- 
ard Lepard. 

The  declaration  contained  but  one  count 
After  allying  that  defendant  was  a  railroad 
corporation  operating  a  line  of  railroad  In 
this  state,  the  appointment  of  plaintiff  as 
administratrix;  that  the  Hue  of  defendant's 
railroad  crossed  a  highway  at  Ogemaw 
Springs,  nearly  at  right  angles,  at  grade 
called  Ogemaw  Springs  Crossing;  that  tbe  In- 
jury was  caused  by  a  freight  train.  No.  220, 
propelled  by  locomotive  engine  No.  8,367; 
that  the  defendant  company,  In  operating 
Bncb  train,  was  subject  to  the  requirements 
and  limitations  of  section  6292,  Complied 
Laws  of  1897,  regarding  the  blowing  of  a 
steam  whistle  at  highway  crossings;  and  that 
plaintiff's  intestate  was  at  the  time  employed 
as  a  section  hand  on  a  five-mile  section  of 
said  railroad,  beginning  about  a  mile  south 
of  said  Ogemaw  Springs  Crossing,  and  ex- 
tending northerly  a  distance  of  five  miles 
from  the  place  of  beginning — the  declaration 
averred  that  under  the  regulations  and  limi- 
tations of  said  section  of  tbe  statute  It  was 
the  duty  of  defendant :  (a)  To  place  a  steam 
whistle  on  the  locomotive  engine,  (b)  To 
place  a  steam  whistle  that  could  be  sharply 
sounded  on  tbe  engine,  (c)  To  place,  ke^, 
and  maintain  a  steam  whistle  that  could  be 
sharply  sounded  on  said  locomotive,  (d)  Not 
to  operate  such  train  with  a  locomotive  hav- 


ing a  defective.  Imperfectly  constructed  steam 
whistle  that  could  not  be  sharply  sounded 
at  least  40  rods  before  reaching  this  cross- 
ing, (e)  To  keep  and  maintain  the  whistle  in 
reasonable  repair  so  that  it  could  bd  sharply 
sounded,  (f)  To  twice  sharply  sound  the 
steam  whistle  on  the  engine  at  least  40  rods 
before  reaching  Ogemaw  Springs  Crossing. 
The  declaration  alleged  a  violation  of  each 
of  these  dntle«.  It  also  alleged  that  de- 
fendant owed  other  duties,  as  follows:  (a) 
To  equip  the  locomotive  with  a  reasonably 
efficient  steam  whistle,  (b)  To  keep  tbe 
steam  whistle  In  reasonable  repair,  (c)  Not 
to  operate  tbe  train  with  a  locomotive  on 
which  the  whistle  was  not  maintained  In  rea- 
sonable repair,  (d)  To  twice  sharply  sound 
tbe  steam  whistle  40  rods  before  reaching 
Ogemaw  Springs  Crossing.  It  alleged  a 
breach  of  each  of  these  duties,  and  that  the 
injury  happened  under  the  following  circum- 
stances :  At  about  6 :30  o'clock  a.  m.  on  tbe 
13th  day  of  June,  1909,  being  Sunday,  the 
sectlonmen  started  north  over  their  section 
with  a  hand  car.  When  near  the  crossing, 
without  signal,  notice,  or  warning,  this  train 
with  the  defective  steam  whistle  suddenly 
approached  the  crossing  and  ran  Into  and 
collided  with  the  hand  car  near  the  crossing, 
injuring  and  killing  Lepard  Tbe  above 
statement  Is  sufficient  to  show  tbe  Issue  rais- 
ed by  tbe  declaration. 

The  plea  was  the  general  issue. 

In  tbe  opening  statement  of  plaintiff's 
counsel  he  used  the  following  language,  aft- 
er referring  to  said  section  6292:  "It  is  the 
first  contention  of  the  plaintiff  that  this 
whistle  was  not  sounded  as  required  by 
law;  that  If  It  had  l)een  sounded'  when  these 
men  were  at  tbe  crossing  they  would  have 
heard  it  and  known  of  the  approaching  train; 
and  that,  failing  to  do  that,  this  right  of  ac- 
tion accrues  to  the  person  standing  in  the 
place  of  tbe  plaintiff  in  this  case.  The  sec- 
ond contention  of  the  plaintiff  in  this  case 
is  that  they  did  not  have  a  whistle  on  their 
engine  that  could  sound;  that  this  whistle 
was  a  broken  whistle,  a  defective  whistle,  a 
whistle  that  only  corresponded  to  the  es- 
caping steam,  that  Indicates  a  surplus  of 
steam;  th&t  it  was  not  an  appliance  that 
could  be'  sounded  sharply,  as  the  law  calls 
for:  and  that  whatever  may  be  the  law 
atxiut  the  first  proposition  about  the  failure 
to  sound  it,  the  rule  as  to  the  second  is  that 
tbe  defendant  was  at  fault  in  sending  out  an 
engine  so  improperly  equipped  that  the 
whistle  could  not  be  sounded,  as  required  by 
law.  And  that  those  two  claims  of  the 
plaintiff  are  the  ones  on  which  we  shall  say 
that  tbe  defendant  was  n^Ug^t  that  morn- 
ing." 

It  was  conceded  on  the  part  of  the  defend-  . 
ant  that  the  train  in  question  in  the  case  was 
No.  220,  and  that  the  number  of  the  engine 
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In  questloii  wtu  8,357,   and   that   it  was   a 
regular  time  card  or  sctiedule  train. 

At  the  close  of  the  plaintiff's  evidence, 
which  tended  to  show  the  circumstances  un- 
der which  the  accident  or  injury  occurred,  the 
following  colloquy  took  place  between  coun- 
sel :  "Mr.  Humphrey :  I  want  to  ask  counsel 
for  the  plaintiff  if  they  claim  any  other  alle- 
gation of  negligence  against  this  defendant  in 
the  declaration,  excepting  the  blowing  of  the 
whistle,  or  a  defective  whistle.  Mr.  Hall: 
Yes,  we  make  a  claim  at  tttis  time  to  the — 
well,  you  mean  the  right  to  invoke  this  stat- 
ute In  our  behalf  as  to  his  failure  to  blow, 
or  the  question  of  defective  whistle?  Mr. 
Hum])brey :  Tet.  Mr.  Hall :  No;  that  Is  alL 
Mr.  Humphrey:  Tour  whole  negligence  is 
based  on  the  question  of  the  whistling  and 
the  whistle?  Mr.  Hall:  Well,  yes,  as  I  un- 
derstand your  inqufry." 

Counsel  for  -defendant  then  moved  the 
court  to  direct  a  verdict  in  its  behalf,  among 
other  things,  on  the  ground  that  the  plaintiff 
could  not  invoke  the  protection  of  the  stat- 
utory signals  at  crossings  as  against  the 
company  In  favor  of  Mr.  Lepard,  who  was 
the  company's  employ^  because  the  statute 
regarding  whistling  at  crossings  is  not  for 
the  benefit  of  employes  or  sectlonmen  such 
as  plaintiff's  decedent.  The  court  did  not 
rnle  immediately  upon  this  question,  and 
the  defendant  proceeded  to  put  in  its  evi- 
dence. Later,  and  before  the  close  of  the  evi- 
dence on  the  part  of  the  defendant,  the  court 
made  a  ruling,  holding  that  the  statute  did 
npply  to  eraplo.vfs  on  the  road,  and  overrul- 
ing defendant's  motion  to  direct  a  verdict, 
to  which  counsel  for  defendant  excepted. 

At  the  close  of  the  evidence  defendant's 
connsel  submitted  a  number  of  requests  to 
charge.  Among  others  were  the  following: 
"(14)  I  charge  you  that,  under  the  law  and 
the  undisputed  evidence  In  this  case,  the 
plaiptlff  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant  (15)  I 
charge  you  that  there  Is  no  evidence  In  this 
case  that  would  authorize  the  Jury  to  find 
that  the  whistle  upon  this  engine  was  not 
such  a  whistle  as  required  by  the  statute  of 
this  stnte,  or  the  rule  of  the  defendant  com- 
pany. (16)  I  charge  you  as  a  matter  of  law 
thiit  under  the  undisputed  evidence-  in  this 
case,  this  engine.  No.  8..S57,  was  at  the  time 
of  this  accident  equipped  with  a  whistle  of 
the  kind  and  character  required  by  statute 
and  the  rules  of  the  defendant  company." 

The  court  proceeded  to  charge  the  Jury, 
and  In  its  general  charge  it  did  not  adhere  to 
the  ruling  made  upon  the  trial  of  the  case, 
as  to  the  applicability  of  section  6292  of  the 
Compiled  Laws,  but  charged  the  Jury  that 
the  statute  was  not  applicable,  and  that  the 
defendant  was  gnllty  of  no  negligence  to  the 
pliilntiff's  decedent  for  the  failure  to  ring  the 
bell  or  blow  the  whistle  at  highway  cross- 
ings, as  provided  by  said  section;  that  the 
statute  was  otrvlously  passed  by  the  Legisla- 
ture for  the  benefit  of  those  using,  or  about 


to  nse,  the  highway  in  the  vicinity  of  the 
railroad  crossing;  that  this  statute  does  not 
lmi)ose  any  duty  upon  the  defendant  with 
respect  to  the  sectlonmen  working  upon  the 
road :  and  that  the  plaintiff  could  not  found 
a  right  ■  of  recovery  against  the  defendant 
for  failure  to  give  the  signals  provided  in 
said  section,  as  the  undisputed  evidence- 
showed  that  the  plaintiff's  deced^it  was  a 
section  liand  upon  the  railroad  of  the  de- 
fendant comiwny  at  the  time  of  tlie  accident 
to  him. 

The  court  also  cliarged  the  Jury  that  tb» 
plaintiff  could  not  found  any  right  of  action 
based  upon  the  negligence  of  the  section 
foreman,  for  the  reason  that  sucB  foreman 
and  plaintifTs'  decedent  were  fellow  serv- 
ants ;  also,  that  the  engineer  of  -the  train 
causing  the  accident  was  a  fellow  servant  of 
the  men  composing  the  section  crew,  includ- 
ing the  deceased;  that  plaintiff  could  not 
found  any  right  of  action  upon  any  neglect 
or  failure  of  duty  of  said  engineer  in  the  or- 
dinary operation. of  his  train  on  the  morn- 
ing in  question ;  that  the  plaintiff  could  not 
recover  on  account  of  the  neglect  of  the  en- 
gineer to  blow  the  whistle  at  any  time,  un- 
less the  Jury  should  find  that  Ills  neglect  to- 
blow  the  whistle  was  occasioned  by  the  fact 
of  the  whistle  not  being  In  a  condition  to  be- 
sounded.  The  case  was  submitted  to  the 
Jury  upon  the  following  proposition:  "The 
specific  charge  or  claim  that  the  plaintiff 
now  makes  and  now  asks  you  to  find  against 
the  defendant  on  is  the  failure  to  equip  the 
locomotive  with  a  whistle  and  to  sound  the- 
whistle  at  this  curve,  and  in  the  condition  in 
which  these  men  were,  as  I  have  explained 
to  yon  fully  and  read  from  the  requests  of 
counsel.  I  charge  yon  ttiat,  under  the  undis- 
puted evidence  in  this  case,  plaintifTs  dece- 
dent, Richard  Lepard,  was  a  section  foreman 
on  defendant's  road  about  one  year,  but  a 
short  time  before  the  happening  of  this  acci- 
dent; and  that,  under  the  undisputed  evi- 
dence in  this  case,  be  bad  full  knowledge  of 
the  rules  and  instructions  governing  em- 
ploy^ of  tbe  track  department  of  the  defend- 
ant railroad  company;  and  that,  under  said- 
rules  and  Instructions,  tbe  section  hands 
upon  said  railroad  would  have  no  right  to- 
rely  npon  tbe  statutory  signals  at  highway 
crossings  being  given  by  the  trainmen  while 
said  section  hands  were  working  at  or  near 
said  highway  crossings ;  and  that,  under  the 
rules  and  Instructions  governing  such  sec- 
tlonmen, they  were  notified  and  required  to- 
look  out  for  and  protect  tbemselves  against 
accident  from  trains  running  upon  the  road. 
♦  •  •  I  charge  you  that  plaintiff  cannot 
recover  In  this  action  on  account  of  the  vio- 
lation of  the  defendant  of  any  of  its  rules 
contributing  to  her  decedent's  Injury,  as 
plaintiff's  decedent  had  assumed  all  risks  for 
accidents  so  caused.  ♦  •  ♦  If  you  find- 
that  the  engine  was  equipped  with  a  suit- 
able whistle  as  defined  by  me,  the  plaintiff' 
cannot  recover.    If  you  find  that  the  death- 
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of  said  husband  was  occasioned  by  negli- 
gence of  said  engineer  in  omitting  to  sound 
the  wbl8tle,  and  not  in  consequence  solely  of 
the  defective  and  inefficient  condition  ot  the 
whistle,  plaintiff  cannot  recover." 

The  plaintiff  recovered  a  verdict  and  Judg- 
ment, and  the  defendant  has  appealed,  and 
has  assigned  many  errors.  We  shall  not 
have  occasion  to  refer  to  them  all.  The  as- 
signments of  error  Nos.  30  to  35,  Inclusive, 
relate  to  .the  refusal  of  the  court  to  charge 
the  Jury  as  requested  by  defendant's  coun- 
sel. 

Among  other  things,  it  is  the  contention  of 
defendant's  counsel  that  the  declaration 
counts  solely  upon  the  statute,  and  this 
question  is  raised  by  an  assignment  of  error. 
As  we  have  already  indicated,  the  declaration 
contained  but  one  count,  and  it  was  not 
demurred  to.  It  sets  forth  clearly  a  statu- 
tory duty;  and.  In  our  opinion.  It  also  seU 
forth  a  duty  (Independent  of  the  statutory 
claim)  to  place,  eqnlp,  and  maintain  a  steam 
whistle  upon  the  locomotive  In  reasonable 
reiMir. 

This  court  has  held  that  it  is  not  necessary 
for  a  plaintiff  to  prove  all  of  the  acts  of  neg- 
ligence charged ;  that,  if  any  unlawful  neglect 
of  defendant  is  charged  which  resulted  in 
the  Injury  to  the  plaintiff  complained  of,  he 
is  entitled  to  recover,  although  the  declara- 
tion may  have  charged  other  acta  of  defend- 
ant as  negligence  which  were  not  proven. 
M«rquet  v.  La  Dulce,  96  Mich.  506,  55  N.  W. 
1000;  Warren  v.  Porter,  144  Mich.  60&-704, 
lOS  N.  W.  435,  citing  Smith  v.  RaUroad  Co., 
100  Mich.  153,  58  N.  W.  651,  48  Am.  St.  Rep. 
440;  Mallcowskl  ▼.  Olfs,  161  Mich.  803,  U6 
N.  W.  109. 

We  understand  it  to.  be  claimed  that  this 
branch  of  the  declaration  counts  upon  the 
common-law  duty  to  furnish  the  locomotive 
with  a  suitable  whistle  as  a  reasonable  in- 
strumentality tn  the  efficient  operation  of 
the  locomotive,  and  a  breach  thereof.  We 
are  of  opinion  that  a  cause  of  action  is  here 
stated,  independent  of  the  statute. 

As  we  understand  it,  this  case  was  sub- 
mitted to  the  jury  upon  the  sole  proposition 
that  this  whistle  was  a  broken  or  defective 
wiilstle,  and  that  it  was  not  an  appliance 
that  could  be  efficiently  used,  and  that  the 
defendant  was  only  liable  in  case  the  Jury 
found  that  it  sent  out  an  engine  that  was  im- 
properly equipped  with  a  whistle,  one  that 
could  not  be  used  to  perform  the  function 
that  it  was  Intended  for. 

We  have  read  this  record  with  great  care 
to  discover  whether  there  was  any  evidence 
to  sustain  this  claim.  In  the  light  of  this 
record,  we  feel  compelled  to  say  that.  In- 
stead of  showing  a  broken  or  defective  whis- 
tle, the  uncontradicted  testimony  of  all  the 
witnesses  in  the  case  is  that  there  was  noth- 
ing the  matter  with  the  whistle.  The  plain- 
tiff Introduced  as  one  of  her  witnesses  the 
engineer  In  charge  of  the  engine,  who  so 
positively  testlfles.    It  is  true  that  there  was 


some  evidence  tending  to  sibow  that  the  whis- 
tle on  this  morning  gave  out  a  peculiar 
sound,  described  by  one  witness  as  a  "squawk- 
ing" sound.  One  of  plaintiff's  witnesses  stat- 
ed it  sounded  as  though  the  pressure  of  the 
steam  was  low  and  condensed.  Another  tes- 
tified that  his  idea  was  that  there  was  some- 
thing wrong  about  the  steam ;  that  it  was  ei- 
ther damp,  moist  steam,  or  that  the  operator 
didn't  put  on  a  full  blast  of  steam  to  give  a 
loud  sound;  that  the  tone  was  a  "muffled 
tone."  Another,  that  the  condition  of  the  at- 
mosphere by  reason  of  fog  was  the  cause. 
Different  theories  were  given  by  some  of  the 
plaintiff's  witnesses  as  to  the  unusual  sound 
of  the  whistle;  one  being  that  there  may 
have  been  too  much  water  in  the  boiler. 
The  evidence  being  undisputed  that  the  whis- 
tle on  this  engine  was  of  the  standard  var- 
iety used  on  all  the  freight  engines  of  the 
defendant,  and  that  it  -was  purchased  from 
reputable  whistle  manufacturers,  and  the 
testimony  as  to  the  peculiar  sound  being  Just 
as  consistent  with  the  perfect  condition  of 
the  whistle  as  with  its  imperfect  condition, 
and  it  appearing  that  the  person  who  op- 
erated the  whistle  was  a  fellow  servant  of 
plaintiff's  decedent,  and  that  no  recovery 
could  be  had  for  his  mismanagement  of  the 
whistle,  or  of  the  Improper  filling  of  the  boil- 
er, we  do  not  think  that  the  Jury  should  have- 
been  I^ft  to  speculate  as  to  the  cause  of  the 
peculiar  sound  testified  to  by  some  of  the- 
witnesses. 

We  are  constrained  to  say  that,  in  our 
opinion,  there  was  no  negligence  of  the  de- 
fendant shown,  nothing  that  would  indicate- 
that  the  whistle  was  a  defective  one;  and 
that  the  case  should  have  been  taken  from 
the  Jury  because  of  the  failure  of  the  plain- 
tiff to  make  a  case  under  the  evidence. 

The  evidence  was  undisputed  that  the  en- 
gine had  been  in  the  shop  for  repairs  la 
other  parts,  and  it  also  appeared  that  it- 
had  been  reported  that  the  whistle  valv» 
did  not  open  enough;  that  it  was  repair ed,^ 
and  left  the  shop  in  perfect  condition  as  to 
the  whistle,  on  June  8th,  and  again  on  June- 
12th. 

The  engineer,  who  had  been  called  as  a. 
witness  for  the  plaintiff,  was  recalled  by  the- 
defendant  for  further  direct  examination. 
Upon  his  cross-examination  he  was  asked 
whether  he  had  not  stated  at  the  depot  at 
West  Branch,  on  the  morning  of  the  acci- 
dent, and  a  short  time  after  the  accident,  ia 
the  presence  of  divers  persons,  as  follows: 
"I  blew  ^be  whistle,  and  the  damn  thing 
wouldn't  work,  or  didn't"  He  denied  that 
he  had  made  such  statement  He  was  thea 
asked  if,  on  that  occasion,  he  did  not  state: 
"I  blew  the  whistle,  and  the  damn  thing- 
was  no  good  anyway."  He  denied  this.  Tes- 
timony was  afterwards  offered  in  rebuttal  by 
plaintiff  tending  to  show  that  this  witness 
had  made  such  statemeut  This  Is  complain- 
ed of  by  defendant's  counsel,  and  error  is. 
assigned  upon  it 
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We  are  of  opinion  that,  the  defendant 
having  made  the  engineer  ita  own  witness, 
It  was  competent  upon  crosa-ezamlnatlon  to 
ask  the  questions  Indicated,  and  that  it  was 
BO  far  material  as  affecting  his  testimony 
that  It  was  competent  to  prove  the  state- 
ments by  other  witnesses;  It  being  in  the 
nature  of  collateral  impeachment  It  could 
not  be  used  for  any  other  purpose,  and  was 
no  evldraice  of  the  negligence  of  the  defend- 
ant. 

We  are  so  strongly  impressed  with  the 
claim  that  there  was  no  evidence  of  the  neg- 
ligence of  the  defendant  that  we  tlilnk  it 
was  error  to  submit  the  case  to  the  Jury,  and 
that  for  the  error  indicated  the  judgment 
below  should  be  reversed,  and  a  new  trial 
granted.  We  find  no  other  error  that  Is 
likely  to  arise  upon  a  new  trlaL 

It  may  properly  be  said  that,  under  the 
charge  of  the  court,  the  question  as  to  the 
statutory  signals  is  not  before  us.  But,  as 
this  case  must  go  back  for  a  new  trial.  It 
is  only  fair  to  the  parties,  and  to  the  trial 
court,  the  question  having  been  briefed  by 
counsel,  that  we  express  our  opinion  whether 
spctionmen  or  railroad  employes  can  base  a 
right  of  action  on  the  failure  of  the  railroad 
company  to  sound  the  statutory  whistle  at 
highway  crossings,  as  Is  provided  by  section 
6292  of  the  Compiled  Laws.  That  statute 
provides  as  follows:  "A  bell  of  at  least 
thirty  pounds  weight,  and  a  steam  whistle, 
shall  be  placed  on  each  locomotive  engine, 
and  said  whistle  shall  be  twice  sharply  sound- 
ed at  least  forty  rods  before  the  crossing  is 
reached,  and  after  the  sounding  of  the  whis- 
tle the  bell  diall  be  rung  continuously,  until 
the  crossing  is  passed,  under  a  penalty  of 
$100.00  for  every  neglect;  •  •  •  and  the 
company  shall  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person,  by 
reason  of  such  neglect" 

This  statute  in  Us  present  form,  so  far  as 
quoted,  has  been  the  law  of  this  state  for 
many  years.  It  received  a  construction  by 
this  court  in  the  case  of  Sanborn  v.  Railroad 
Co.,  91  Mich.  638,  52  N.  W.  153,  16  L.  R.  A. 
119.  Tills  opinion  was  by  a  divided  court 
The  vital  question  Is  whether  this  plaintiff 
is  in  a  position  to  Invoke  this  statute.  It  is 
a  general  rule  that  a  civil  action  Is  main- 
tainable where  the  person  complaining  Is  of 
a  class  entitled  to  take  advantage  of  the 
law,  Is  a  sufferer  from  the  disobedience,  is 
not  himself  a  partaker  In  the  wrong  of  which 
he  complains,  or  is  not  otherwise  precluded 
by  the  principles  of  the  common  l^w  from 
his  proper  standing  In  court  Synezewskl  v. 
Schmidt  153  Mich.  438,  at  page  441,  116  N. 
W.  1107. 

It  is  a  well-established  principle  that  the 
violation  of  a  statutory  duty  Is  the  founda- 
tion of  an  action  in  favor  of  such  persons 
only  as  belong  to  the  class  intended  by  the 
Legislature  to  be  protected  by  such  statute. 

In  33  Cyc,  at  page  784.  the  following  lan- 
■raage  is  used  with  reference  to  statutes  of 


this  character:  "In  the  absence  of  a  provi- 
sion in  the  statute  specifically  designating 
persons  to  whom  the  duty  of  giving  cross- 
ing signals  or  warnings  is  due,  it  Is  general- 
ly held  that  such  warnings  are  due  only 
to  persons  on  the  highway  using,  about  to 
use,  or  who  have  Just  used,  the  crossing, 
and  not  to  trespassers  or  licensees  on  the 
railroad  teacks  or  right  of  way  at  places 
other  than  a  crossing,  nor  to  persons  riding 
or  driving  along  parallel  to  the  railroad.  In 
some  Jurisdictions,  however,  it  Is  held  that 
while  the  statutory  signals  are  Intended 
primarily  as  warnings  to  persons  using,  or  in- 
tending to  use,  the  crossings,  and  not  for 
those  walking  along  the  track  or  right  of 
way,  yet  with  regard  to  the  latter  as  well 
as  to  the  former,  a  failure  to  comply  with 
the  statute  la  evidence  of  negligence  .to  be 
considered  by  the  jury,  together  with  other 
facts  tending  to  show  want  of  reasonable 
care  on  the  part  of  the  railroad  company; 
but,  if  the  failure  to  give  such  signals  is  the 
only  n^llgence  imputable  to  the  railroad 
company.  It  Is  not  liable  in  such  cases.  Un- 
der some  statutes  such  signals  or  warnings 
are  held  to  be  due  to  all  t>ersons  lawfully 
on  or  near  the  crossing  who  may  be  exposed 
to  danger  by  the  approaching  engine  or  train 
whether  on  the  highway  or  on  the  right  of 
way" — citing  many  cases. 

A  leading  case  upon  this  subject,  in  this 
country,  Is  that  of  Randall  v.  Balto.  &  Ohio 
R.  Co.,  109  U.  S.  485,  8  Sup.  Ct  323,  27  L.  Ed. 
1003.  The  opinion  In  that  case  was  written 
by  Justice  Gray,  and  was  concurred  In  by 
the  entire  court  In  that  case  the  statute  of 
West  Virginia  was  involved,  which  reads  as 
follows:  "A  bell  or  steam  whistle  shall  be 
placed  on  each  locomotive  engine  which  shall 
be  rung  or  whistled  by  the  engineer  or  fire- 
man at  the  distance  of  sixty  rods  from  the 
place  where  the  railroad  crosses  any  pub- 
lic street  or  highway,  and  be  kept  ringing  or 
whistling  until  such  street  or  highway  Is 
reached .  under  a  penalty  of  not  exceeding 
$100  for  each  neglect;  the  corporation  own- 
ing the  railroad  shall  be  liable  to  any  person 
Injured  for  all  damages  sustained  by  reason 
of  such  neglect."  The  action  was  brought 
by  a  brakeman  In  the  employ  of  the  defend- 
ant company  for  personal  Injurlea  received, 
while  working  a  switch,  by  being  struck  by 
one  of  Its  locomotive  engines  in  the  yard  of 
the  defendant,  where  there  was  a  network 
of  tracks  near  the  junction  of  a  branch  road 
with  the  main  road,  and  about  10  rods  from 
a  highway  crossing.  After  referring  to  the 
doctrine  of  fellow  servants,  and  holding  that 
the  engineer  and  the  plaintiff  were  fellow 
servants  engaged  in  a  common  object  and 
in  the  employ  of  a  common  master,  and  hold- 
ing that  an  action  could  not  be  maintained 
for  the  negligence  of  the  englneman  In  not 
giving  due  notice  of  the  approach  of  his  en- 
gine, the  court  uses  the  following  langaage: 
"The  statute  of  West  Virginia,  on  which 
the  plaintiff  relies,  haa  no  application  to 
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tills  case.  There  to  no  evidence  tbat  the  en- 
gine which  struck  the  plaintiff  waa  aboat 
to  cross  the  highway,  and  the  main.  If  not 
the  sole,  object  of  this  statute  evidently  was 
to  protect  travelers  on  the  highway.  O'Don- 
neU  V.  Railroad  Co.,  6  B.  I.  211;  Harty  v. 
Railroad  Co.,  42  N.  Y.  468.  It  may  perhaps 
Include  passengers  on  the  trains,  or  stran- 
gers, not  trespaasers,  on  the  line  of  the  road. 
But  it  does  not  supersede  the  general  rule 
of  law  which  exempts  the  corporation  from 
liability  to  its  own  servants  for  the  fault  of' 
their  fellow  servants." 

Our  attention  has  been  called  to  the  case 
of  Bverett  v.  6t  Northern  By.  Co.,  reported 
In  100  Minn.  S09,  111  N.  W.  281,  9  L.  R.  A. 
(N.  S.)  703.  That  case  reviews  not  only  the 
text-books,  but  the  reported  cases  at  great 
length,  and  holds  that  a  statute,  similar  to 
ours,  did  not  Impose  upon  the  railroad  compa- 
ny the  duty  to  give  the  required  signal  for  the 
benefit  of  a  person  who  was  driving  a  team 
along  a  street  parallel  to  the  railway  track 
near  a  crossing,  but  who  did  not  Intend  to 
use  the  crossing;  and  where,  under  such 
drcnmstances,  an  approach  of  the  train 
frightened  the  horses  of  the  plaintiff  and 
caused  them  to  run  away,  negligence  could 
not  be  predicated  upon  the  failure  to  give 
tbe  crossing  signals  in  order  tbat  the  driver 
might  have  warning  and  an  opportunity  to 
care  for  his  team;  and  it  was  held  tbat 
the  plaintiff  was  not  within  the  class  which 
tbe  Legislature  intended  to  protect  by  the 
statute  which  required  the  giving  of  the 
designated  signal.  In  that  case  the  court,  in 
its  opinion,  quotes  from  3  Elliott  on  Rail- 
roads, SI  1158,  1264,  as  follows:  "  *There  is 
conflict  of  authority  as  to  who  may  claim 
tbe  benefit  of  the  statutory  signals,  and  it 
may  depend  somewhat  upon  the  language  of 
the  particular  statute.  Where  the  statute 
does  not  specifically  designate  tbe  class  to 
whom  the  duty  is,  owing,  tbe  courts  have 
usually  construed  it  to  be  due  only  to  those 
-who  are  about  to  use,  are  using,  or  have 
lately  used,  the  crossing,  and  have  held  that 
no  others  could  recover  for  injuries  result- 
ing from  failure  to  give  the  signals;  but 
other  courts  have  gone  further,  and  hold 
tbat  the  duty  is  for  the  protection  of  all 
persons  lawfully  at  or  near  the  crossing 
from  any  danger  to  be  apprehended  from 
the  sudden  approach  of  a  train  without 
warning.'  Summarizing  the  cases,  the  au- 
thor says:  'AccorOlng  to  what  we  regard  as 
tbe  better  rule,  the  company  owes  no  duty 
to  one  who  is  not  upon  the  highway  or  near 
the  crossing,  to  give  tbe  statutory  signals; 
and  it  is  not,  therefore,  liable  to  one  whose 
bors^  while  upon  a  parallel  highway  which 
does  not  cross  the  track,  or  in  a  field,  is 
frightened  and  runs  away  because  tbe  stat- 
atory  signals  were  not  given  for  the  crossing 
of  a  neighboring  highway,  and  tbe  owner 
tbns  failed  to  hear  and  prepare  for  the  ap- 
proaching train.' "  Further  quoting  from  2 
Thompson  on  Negligence,  {  1500,  as  follows: 
130N.W.-43 


"  'It  has  been  well  reasoned  that  its  omis- 
sion is  negligence  as  matter  of  law  only  when 
injuries  result  therefrom  to  persons  or  ani- 
mals endeavoring  or  intending  to  cross  the 
track  upon  a  street  or  highway  crossing; 
and  this,  for  the  manifest  reason  that  the 
object  of  the  statute  is  to  protect  persons 
and  animals  in  this  situation  and  not  in 
other  situations;  the  prevailing  view  being 
that  such  signals  are  intended  only  for  tbe 
protection  of  persons  or  vehicles  on  the 
crossing,  or  about  to  use  the  crossing,  and 
not,  for  example,  for  tbe  protection  of  those 
driving  along  a  highway  parallel  to  the  rail- 
road.' "  Again,  quoting  from  2  Shearman  & 
Redfield  on  Negligence,  (  470,  the  following 
language  is  used:  "  'Statutes  requiring  sig- 
nals at  cro'sslngs  are  intended  only  for  the 
benefit  of  persons  Intending  to  cross  tbe 
track  at  a  lawful  crossing,  or  proceeding  on 
a  highway  parallel  with  the  track.  Persons 
walking  along  the  track,  or  trespassing  there- 
on, or  occupied  In  work  upon  adjoining  land, 
are  not  entitled  to  the  benefits  of  such  stat- 
utes, whatever  may  be  their  common-law 
rights.  See,  also,  Patterson,  Ballroad  Law,  | 
160;  2  Rorer,  Railways,  p.  1004.' " 

The  main  case  reviews  the  authorities  gen- 
erally tn  this  country,  and  holds  that  the 
cases  sustain  tbe  views  above  expressed.  In 
many  of  the  states  the  statutes  contain  the 
language  that  the  corporation  shall  be  liable 
for  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect.  This  la 
notably  so  In  Randall  v.  Balto.  &  Ohio  R. 
Co.,  supra,  and  In  St  Louis,  etc.,  B.  Co.  v. 
Payne,  29  Kan.  ,166,  where  the  opinion  was 
written  by  Chief  Justice  Horton,  and  con- 
curred in  by  Mr.  Justice  Brewer,  then  a 
member  of  that  court  The  same  doctrine  ap- 
plies In  Missouri  Pacific  B.  Co.  v.  Pierce,  33 
Kan.  61,  5  Pac.  378,  where  the  court  u.«e8 
the  following  language:  "The  purpose  of  the 
Legislature  in  requiring  this  warning  to  be 
given  before  reaching  the  highway  is  mani- 
festly to  afford  protection  to  persons  or  prop- 
erty that  may  be  upon  or  passing  over  such 
highway,  and  therefore  the  omission  of  the 
company  to  comply  with  this  statutory  re- 
quirement cannot  be  held  to  be  negligence  as 
to  any  injury  done  except  at  the  crossing 
of  tbe  particular  highway  for  which  tbe 
whistle  is  required  to  be  sounded." 

In  East  Tennessee,  etc.,  Ry.  Co.  v.  reatb- 
ers,  10  Lea  (Tenn.)  103,  the  statute  was  lield 
to  have  no  application  where  a  person  was 
injured  while  traveling  along  a  public  road, 
parallel  to  tbe  railroad.  The  court  said: 
"It  seems  clear  that  this  language  Imposes  a 
duty  on  the  company  in  order  to  give  warn- 
ing to  persons  about  to  cross  the  road,  or 
who  may  be  In  the  act  of  crossing,  or  had 
just  passed  over  the  road;  but  It  does  not 
apply  to  parties  who  are  not  about  to  cross 
the  road,  but  are  simply  traveling  along- 
side, as  In  this  case,  and  show  an  evident 
purpose  not  ti  cross  at  alL" 

A  similar  doctrine  to  applied  in  Loutovllle, 
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etc.,  Ry,  Co.  V.  Hall,  87  Ala.  708,  8  South. 
277,  4  L.  R.  A.  710,  13  Am.  St  Rep.  84. 
It  appeared  In  that  case  that  the  plaintiff, 
a  hrakeman,  was  injured  by  being  struck  by 
an  overhead  bridge,  and  It  was  claimed  that 
the  defendant  was  liable  because  the  whis- 
tle had  not  been  blown  at  least  one-fourth 
of  a  mile  before  reaching  the  public  cross- 
ing near  by.  Chief  Justice  Stone  said: 
"That  statute  has  nothing  to  do  with  the 
case.  Its  purpose  was  to  warn  and  protect 
persons  at  a  public  crossing,  passing  across 
or  directly  on  the  track,  who  would  be  In 
danger  of  being  struck  or  run  over  by- an  ap- 
proaching train.  To  the  same  effect,  see 
Flint  V.  Norwich,  etc.,  R.  Co.,  110  Mass.  222. 
In  Christy's  Adm'r  v.  Chesapeake  &  Ohio  Ry. 
Co.,  35  W.  Va.  117  [12  S.  E5.  1111],  the  stat- 
ute was  held  to  be  Intended  for  the  protec- 
tion of  those  using  the  track  at  the  crossing, 
and  not  for  those  using  it  elsewhere,  and 
therefore  no  duty  in  this  respect  was  owing 
to  a  section  hand,  an  employe  of  the  road, 
who  was  struck  while  standing  on  the  track. 
The  same  rule  had  previously  been  applied 
In  the  case  of  using  the  railway  tracks  as 
a  footpath." 

We  cannot  undertake  to  review  all  of  the 
authorities  cited  in  this  case.  We  refer  to 
the  following  cases: 

Rohback  v.  Padflc  Railroad  Co.,  43  Mo. 
187.  In  this  case  at  the  time  of  the  Injury 
the  testimony  showed  that  the  plaintiff,  with 
divers  other  servants  of  defendant,  was  at 
work  on  the  main  track  and  switches  of  de- 
fendant digging  and  shoveling  dirt  upon  a 
part  of  the  track  In  the  yard  of  defendant, 
between  Jefferson  and  Madison  streets,  in 
Jefferson  City,  and  where  other  servants  of 
the  defendant  were  about  the  same  time  and 
place  making  up  a  train,  and  in  doing  so  had 
Immediately  before  the  accident  passed  up 
and  down,  once  or  twice,  or  perhaps  oftener, 
upon  the  trades  where  the  plalntltf  and  oth- 
ers were  at  work ;  and  that  finally,  in  back- 
ing the  train,  plaintiff,  failing  to  get  out  of 
the  way,  was  run  over  by  it  and  received 
very  serious  injuries.  The  statute  in  Mis- 
souri made  it  incumbent  upon  the  railroad 
companies  to  have  a  bell  placed  on  each  lo- 
comotive to  be  rung  at  a  distance  of  at  least 
80  rods  from  where  the  railroad  should  cross 
a  traveled  or  public  street,  and  to  be  kept 
ringing  until  it  should  have  crossed  such 
road  or  street.  And  the  last  clause  of  the 
section  declares:  "And  said  corporation 
shall  also  be  liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason 
of  such  neglect"  The  question  raised  was 
whether  servants  or  employes  of  the  com- 
pany are  to  be  Included  within  the  designa- 
tion "any  person,"  according  to  the  true 
sense  and  meaning  of  the  act  The  court 
held  that  the  section  of  the  statute  above  re- 
ferred to  Is  a  transcript  of  the  New  York 
statute,  that  the  omission  by  a  railroad  com- 
pany to  give  the  signals  required  on  the  ap- 
proach of  a  locomotive  within  80  rods  of  a 


highway  crossing  was  a  breach  of  doty  to 
the  passengers  whose  safety  It  imperiled, 
and  to  the  wayfarer  whom  It  exposes  to 
mutilation  and  death,  and  reference  Is  had 
to  the  case  of  Ernst  v.  Hudson  River  R.  Co., 
35  N.  T.  9,  00  Am.  Dec.  761.  Tbe  court  In 
the  Missouri  case  uses  the  following  lan- 
guage: "After  a  somewhat  careful  examina- 
tion I  have  been  unable  to  find  any  case 
where  it  was  sought  to  bring  a  servant 
.within  Its  provision.  It  Is  obvious  that  the 
enactment  of  the  law  was  intended  primar- 
ily for  the  protection  of  the  traveling  public 
and  passengers.  At  a  public  crossing  or 
street,  frequented  by  travelers  and  persons 
engaged  In  business,  the  danger  of  collision 
and  accident  is  constant  and  recurring,  with- 
out a  signal  warning  them  of  the  approach 
of  the  train.  Not  only  the  danger  to  be  ap- 
prehended to  those  who  may  happen  to  be 
upon  the  track,  but  the  lives  of  the  passen- 
gers are  also  Jeopardized.  The  law.  In  a 
previous  part  of  the  section,  subjects  the 
company  to  a  penalty  for  omission  of  duty 
In  ringing  the  bell;  but,  lest  that  might  be 
deemed  exclusive,  it  also  makes  it  responsi- 
ble for  damages  at  the  suit  of  any  person 
injured.  There  Is  a  strong  and  peculiar  rea- 
son why  this  precaution  of  giving  a  signal 
should  be  observed,  as  regards  passengers 
and  tbe  traveling  public;  but  it  is  not  ap- 
parent when  it  comes  to  be  applied  to  the 
servants  of  the  road.  There  is  nothing  to 
show  that  from  their  business  and  occupa- 
tion they  are  in  greater  hazard  at  a  public 
crossing  than  at  a  private  crossing,  or  any- 
where else  on  the  track.  That  the  drafts- 
man of  the  law  used  the  word  "person'  in 
the  sense  that  It  should  apply  to  the  classes 
above  referred  to,  and  without  any  intention 
of  changing  the  common-law  construction, 
can  scarcely  be  questioned." 

O'Donnell  v.  Providence  &  Worcester  R. 
Co.,  6  R.  I.  211.  Tbe  statute  in  that  state 
provided  as  follows:  "Every  railroad  com- 
pany Incorporated  under  the  authority  of 
this  state  shall  cause  a  bell  of  at  least  thir- 
ty-two pounds  in  weight  to  be  placed  on 
each  locomotive  engine  passing  upon  their 
road;  and  the  said  bell  shall  be  rung  at  the 
distance  of  at  least  eighty  rods  from  the 
place  where  said  railroad  crosses  any  turn- 
pike, highway,  or  public  way  upon  the  same 
level  with  tbe  railroad,  and  shall  be  Kept 
ringing  until  the  engine  has  crossed  such 
turnpike  or  road."  After  providing  a  pen- 
alty for  the  violation  of  this  statute,  the  sec- 
tion concludes  In  the  following  language: 
"And  the  said  railroad  company  shall  also 
be  liable  for  all  damages  sustained  by  any 
person  by  reason  of  such  neglect  or  refusal 
upon  the  part  of  the  company."  In  this  case 
It  appeared  at  the  trial  that  the  plaintiff 
was  walking  upon  the  tra<^  of  the  defend- 
ant's railroad,  and  was  not  at  any  place 
where  the  railroad  crossed  any  turnpike, 
highway,  or  public  way,  upon  the  same  lev- 
el with  the  railroad.    Tbe  coort  held  that 
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the  stntnte  above  referred  to  was  exclusive- 
ly designed  for  the  benefit  of  persons  cross- 
ing the  turnpike,  highway,  or  public  way,  on 
a  level  with  the  railroad ;  and  hence  a  per- 
son who  was  injured  by  the  engine  whUe 
walking  along  the  tracks  of  the  railroad, 
and  not  at  any  crossing,  could  not  recover 
damages  against  the  railroad  company  for 
such  Injury,  upon  the  ground  that  the  injury 
was  caused  by  the  company's  neglect  to  ring 
the  bell  upon  the  locomotive,  as  required  by 
statute. 

Harty  v.  Central  E.  Co.  of  N.  J.,  42  N. 
Y.  468.  The  statute  of  that  state  provided 
that  every  railroad  company  should  keep  a 
bell  or  steam  whistle  upon  every  engine,  and 
cause  the  bell  to  be  rung,  or  the  steam  whis- 
tle to  be  blown,  at  the  distance  of  at  least 
300  yards  from  the  place  where  any  such 
railroad  crossed  a  turnpike,  road,  or  high- 
way upon  the  same  level  with  said  railroad, 
and  such  bell  should  be  kept  ringing,  or 
snch  steam  whistle  should  be  kept  blowing, 
until  the  engine  had  crossed  such  turnpike 
or  highway,  or  had  stopped,  and  a  penalty 
was  imposed  for  not  complying  with  the  pro- 
visions. The  plalntifTs  intestate  was  struck 
by  one  of  the  defendant's  engines  and  fatal- 
ly injured  at  a  point  20O  feet  east  from  the 
railroad  crossing.  The  court  held  that  the 
Intestate  was  not  within  the  protection  of 
this  law,  and  that  the  railroad  owed  him 
no  duty  under  tbe  law  to  ring  the  bell,  or 
sound  the  whistle.  The  court  said:  "If  this 
company  was  bound  to  give  these  warnings 
to  this  man,  then  every  railroad  company 
Is  bound  to  do  so  to  every  person  who  may 
be  upon  the  rallgoad  ahead  of  a  train,  al- 
though he  la  not  on  the  track  and  not  in 
a  place  of  danger.  I  think  it  would  be  un- 
reasonable to  carry  the  precautionary  obli- 
gations of  railroad  companies  to  such  an  ex- 
tent; and  I  therefore  hold  that  this  railroad 
company  was  guilty,  as  to  the  intestate,  of 
no  negligence  in  not  ringing  the  bell  or  blow- 
ing the  whistle,  under  the  circumstances  dis- 
closed in  this  case." 

In  the  case  of  Norfolk  ft  Western  By.  Co. 
V.  Gesswine,  in  the  Circuit  Court  of  Appeals, 
Sixth  Circuit,  reported  In  144  Fed.  56,  75 
C.  C.  A,  214,  Judge  Liurton  wrote  the  opin- 
ion. In  that  case  the  uncontradicted  evi- 
dence was  that  a  trackman  was  injured, 
while  engaged  in  working  on  tbe  tradk,  from 
a  collision  with  a  passing  train.  The  stat- 
ute of  Ohio,  where  the  case  arose,  provides 
for  the  giving  of  signals  for  railroad  cross- 
ings. The  court  holds  that  such  statutes  are 
obviously  for  the  benefit  of  those  using,  or 
about  to  use,  tbe  crossing,  and  does  not  Im- 
pose any  duty  in  respect  to  any  other  class 
of  persons.  This  is  the  coustruction  placed 
on  the  Ohio  statute  in  Railway  Co.  v.  Work- 
man, 66  Ohio  St.  500,  64  K  E.  582,  90  Am. 
St  Rep.  602.  The  court  said:  "Gesswine 
was  not  a  traveler  using,  or  about  to  use, 
a  crossing.  He  was  not  even  at  work  upon 
tbe  track  at  the  crossing,  though  there  were 


crossings  on  either  side  of  him.  •  *  * 
Failure  to  discharge  some  duty  owed  by  the 
company  to  employes  engaged  in  track  re- 
pairing, under  the  circumstances  of  this 
case,  is  indispensable  to  a  recovery  by  this 
plaintiff,  and  evidence  to  establish  a  custom 
to  give  signals  for  another  purpose,  and  for 
the  benefit  of  the  general  public  using  a 
crossing,  was  not  competent  or  relevant  to 
make  out  the  breach  of  an  actionable  duty 
to  Gesswine." 

It  is  held  that  the  lower  court  erred  In 
permitting  a  witness  to  testify  that  he,  and 
others  of  the  gang  of  which  tbe  witness  and 
deceased  were  members,  relied  upon  the  cus- 
tom of  the  company  to  ring  and  whistle  for 
such  crossing  to  warn  them,  when  repairing 
in  the  vicinity,  of  the  approach  of  such 
train.  Sectlonmen  whose  duty  requires 
them  to  work  upon  the  tradi  cannot  predi- 
cate negligence  upon  disobedience  of  such  a 
law. 

In  Phlla.  ft  Balto.  Cent  R.  Co.  ▼.  Holden, 
93  Md.  417,  49  Atl.  625,  the  court  deals  with 
the  question  of  failure  to  give  signals  at  pub- 
lic crossings,  and  held  that  the  rule  did  not 
apply  to  a  person  who  was  Injured  In  cross- 
ing the  railroad  at  a  private  crossing.  The 
court.  In  speaking  of  tbe  case  of  Sanborn  v. 
Railroad  Company,  supra,  says  that  this 
case  is  cited  In  3  Elliott  on  Railroads,  to  the 
proposition  that  where  a  private  crossing  is 
located  so  near  a  public  crossing  that  signals 
given  thereat  can  be  distinctly  heard  at  the 
private  crossing,  persons  using  tbe  private 
crossing  are  entitled  to  the  benefit  of  the  sig- 
nals required  at  the  public  crossing,  and,  if 
the  company  falls  to  give  snch  signals,  it 
will  be  guilty  of  negligence;  but  the  learned 
author  remarks:  "  'This,  however,  seems  to 
us  questionable.'  In  8  Am.  ft  Bng.  Bncy. 
Law  (2d  Bd.)  414,  title  'Private  Crossings,'  a 
number  of  authorities  are  collected,  showing 
considerable  divergence  of  views  in  regard 
to  the  giving  of  signals  required  by  statute. 
But  the  question  here  presented,  namely, 
whether  the  failure  to  blow  the  whistle  at 
a  public  station  about  2,000  feet  from  the 
private  crossing  where  the  accident  happen- 
ed is  evidence  of  negligence  of  tbe  defendant 
at  the  latter  as  respects  one  crossing  at  the 
private  or  farm  crossing,  has  not  often  aris- 
en. It  was  directly  presented  In  Cahlll  v. 
Railway  Co.,  92  Ky.  347,  18  8.  W.  2  [13  Ky. 
Law  Rep.  714],  where  the  question  was  an- 
swered In  the  afllrmatlve.  But  in  Railway 
Co.  v.  Elnlnger,  114  111.  79,  29  N.  E.  106,  it 
was  held  that  flagmen  are  for  the  protection 
of  those  crossing  at  a  public  crossing.  And 
so,  also,  it  appears  that  the  injury  sued  for 
in  Ransom  v.  Railway  Co.,  62  Wis.  ITS,  22 
N.  W.  147  [61  Am.  Rep.  7181,  was  inflicted  at 
a  point  where  a  public  highway  crossed  the 
railroad.  To  the  same  effect  are  Norton  v. 
Railroad  Co.,  113  Mass.  S66,  and  Wakefield 
V.  Railroad  Co.,  87  Vt.  330  [88  Am.  Dec.  711). 
In  Harty  v.  Railroad  Co.,  42  N.  T.  408,  it  ap- 
pears that  the  railroad  company  was  requir- 
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ed  by  statute  to  ring  bells,  etc.,  at  public 
crossings,  and  It  was  held  that  no  duty  tras 
imposed  as  to  persons  not  at  public  cross- 
ings, though  lawfully  on  the  track  at  anoth- 
er point  In  Yandewater  t.  Railroad  Co., 
135  N.  Y.  688,  32  N.  E.  636  [18  L.  R.  A.  771], 
this  question  was  presented  but  not  decided. 
Peckbam,  J.,  said:  'It  may  be  that  evidence 
of  the  omission  to  give  any  signals  for  the 
highway  would  not  be  admissible  as  bearing 
upon  the  question  of  defendant's  negligence 
In  running  Its  trains  at  the  farm  crossing 
2,000  feet  away.'  It  seems  to  us,  however, 
tbat  npon  principle  one  who,  like  the  plain- 
tiff, was  at  a  private  crossing  nearly  half  a 
mile  distant  from  the  place  where  the  signal 
was  required  to  be  given  for  the  public  cross- 
ing, should  not  be  allowed  to  complain,  under 
I  the  circumstances  of  this  case,  of  a  failure 
to  give  the  signal  for  the  latter.  Undoubted- 
ly the  regulation  was  made  for  those  at  the 
public  crossing,  and  to  extend  it  to  private 
crossings  would  practically  nullify  the  long 
line  of  decisions  In  this  state,  to  the  effect 
that  no  signals  are  required  at  the  latter; 
for.  If  the  contention  of  the  plaintiff  be  sus- 
tained. If  the  defendant  fails  to  give  the  sig- 
nal at  the  public  crossing,  a  double  duty  is 
violated,  namely,  a  duty  to  those  about  to 
cross  at  a  public  crossing,  and  a  duty  to 
those  In  the  same  situation  at  a  private 
crossing,  where,  as  we  have  always  held 
bltberto,  tbat  a  railroad  company  owes  no 
such  dnty  to  the  latter.  The  result  would  be 
that  the  defendant  would  be  held  to  the 
same  degree  of  care,  and  the  same  liability 
would  be  imposed,  when  there  Is  a  duty  to 
give  the  signal,  as  in  cases  where  no  such 
duty  exists.  A  view  leading  to  such  a  con- 
clusion cannot  be  adopted." 

In  considering  this  question  we  tiave  ex- 
amined more  than  two  score  of  cases.  Includ- 
ing all  of  those  cited  by  counsel  upon  both 
sides  In  their  briefs.  We  have  been  unable 
to  find  a  single  case  where  It  has  been  held 
that  a  sectlonman,  or  other  employe,  of  a 
railroad  company  has  been  permitted  to  In- 
voke this  statute,  or  one  similar  to  ours.  We 
have  found  a  number,  including  Randall  v. 
Balto.  &  Ohio  R.  Co.,  supra,  and  kindred 
cases,  which  hold  that  an  employ^  of  a  rail- 
road company  cannot  Invoke  this  rule;  that  he 
Is  not  within  the  class  Intended  to  be  pro- 
tected by  the  statute.  His  work  and  duty  is 
upon  the  track,  and  Is  as  great  a  way  from 
the  crossing  as  at  the  crossing.  The  whole 
history  of  the  legislation  upon  this  subject 
shows  that  it  has  been  for  the  benefit  of  the 
traveler  upon  the  highway  who  is  about  to 
cross,  is  crossing,  or  has  crossed  the  high- 
way, and  probably  might  be  Invoked  by  a 
passenger  who  was  injured  by  reason  of  a 
collision  caused  through  the  neglect  to  give 
the  signals  required.  To  hold  otherwise 
wonld  be  to  do  away  entirely  with  the  doc- 
trine of  fellow  servants,  for  the  statutory 


duty  to  use  the  signal  is  nondelegable.  The 
fellow  servant  doctrine,  exempting  corpora- 
tions from  liability  to  their  own  servants  for 
the  fault  of  their  fellow  servants,  has  become 
a  part  of  the  settled  law  of  this  country  and 
of  England,  and  It  should  not  be  frittered 
away  Indirectly  by  such  construction  as  Is 
here  contended  for. 

For  the  error  In  submitting  the  case  to  the 
Jury,  as  pointed  out,  the  Judgment  below  Is 
reversed,  and  a  new  trial,  granted. 


McALVAT   and  BROOKE,   JJ., 
with  STONE,  J. 


concurred 


BLAIR,  J.  I  concur  in  the  result  upon  the 
ground  that  there  was  no  evldoice  tending 
to  prove  the  negligence  relied  on,  vis.,  that 
the  locomotive  was  not  equipped  with  a  suit- 
able whistle. 

OSTRANDER,  C.  J.,  concurred  with 
BIiAIR,  3. 


FELSKB  T.  DETROIT  UNITED  RY. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Stbekt  Railboaos  (J  112*)  —  Opkhation  — 
Der.viluent^— Neouoence. 

Where  plaintiff,  a  traveler  In  the  street, 
was  struck  by  the  swinging  around  of  one  of 
defendant's  street  cars,  due  to  derailment  of 
the  rear  tracks,  held,  that  the  derailment  alone 
was  insufficient  to  establish  a  prima  facie  case 
of  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent   £Hg.   ff  227,  228;    Dee.  Dig.  | 

2.  Stbeet  Railroaos  ({  113*)  —  Evidestce — 
PBECAtmons  Taken  afteb  Accident. 

In  an  action  for  injuries  to  a  traveler  by 
the  derailment  of  a  street  car  at  a  crossover, 
evidence  that  a  switchman  was  stationed  at  the 
crossover  after  the  accident  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Si  229-238;  Dec  Dig.  | 
113.*] 

3.  Damages  (J  169*)  —  Pebsonai,  Ihjubies  — 
EviDKNOE  —  Habits  of  Industbt  and  So- 

BRIETT. 

In  an  action  for  injnries,  evidence  of  plain- 
tiff's habits  of  Industry  and  sobriety,  etc.,  is 
admissible  as  affecting  the  amount  of  dam- 
ages 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  (  495;    Dec.  Dig.  |  169.*] 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Alt>ert  Felske  against  the  De- 
troit United  Railway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed, 
and  new  trial  granted. 

Argued  before  OSTRANDER,  0.  J.,  and 
McAIiVAY,  BROOKE,  BLAIR,  and  STONE. 
JJ. 

Brennan,  Donnelly  &  Van  De  Mark,  for  ap- 
pellant Sloman  &  Sloman  (Wm.  S.  Sayres, 
Jr.,  of  counsel),  for  appellee. 
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BLAIR,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  injuries  caused  by 
tbe  derailment  of  the  rear  trucks  of  one  of 
defendant's  suburban  cars  and  tbe  conse- 
quent swinging  of  the  car  across  the  street, 
thereby  colliding  with  the  vehicle  in  which 
be  was  riding. 

At  the  place  where  tbe  accident  happened 
the  defendant  maintains  a  double-track 
street  railway.  On  tbe  day  that  tbe  acci- 
dent occurred  the  plaintiff  and  two  or  three 
other  persons  were  riding  in  a  light  wagon. 
They  were  proceeding  in  a  westerly  direc- 
tion on  Gratiot  avenue,  on  the  north  side  of 
the  street,  and  driving  about  midway  be- 
tween the  car  tracks  and  the  curb.  The 
collision  occurred  between  the  intersection 
of  Holcomb  and  Rohns  avenues  with  Gratiot 
avenue.  Commencing  about  a  block  and  a 
half  west  of  this  point  and  extending  some 
distance  westward,  the  south  track  of  the 
defendant  company  had  been  torn  up  for  tbe 
purpose  of  replacement  and  repair.  A  tem- 
porary track  bad  been  constructed  upon  the 
south  side  of  the  street,  in  the  traveled  por- 
tion thereof  near  the  curb,  for  use  while  the 
repairs  and  reconstruction  mentioned  above 
were  being  made.  Cars  proceeding  in  an 
easterly  direction — that  is,  ont  Gratiot  ave- 
nue— would  therefore  travel  for  some  dis- 
tance upon  this  temporary  track,  but  when 
tbey  came  to  a  point  about  a  block  and  a 
balf  away  from  where  the  accident  hap- 
pened tbey  would,  by  means  of  a  crossover, 
pass  over  to  that  part  of  the  permanent 
track  which  had  not  yet  been  taken  up,  and 
along  this  track  to  where  the  collision  took 
place.  On  the  occasion  of  the  accident,  a 
large  suburban  double-truck  car,  which  was 
bound  for  Mt.  Clemens — ^that  is  to  say,  in 
an  easterly  direction— wlille  passing  from 
the  temporary  track  onto  the  permanent 
track,  failed  for  some  reason  to  properly 
take  the  rails,  although  this  fact  was  not 
known  to  anybody  at  the  time.  Tbe  front 
truck  took  the  rails  in  the  proper  manner, 
but  the  rear  truck  did  not  After  the  car 
passed  from  the  temporary  track  to  the  per- 
manent track,  the  power  was  applied  to 
the  car,  and  it  speeded  up  to  about  the  usual 
traveling  speed  and  proceeded  at  this  rate 
for  about  a  block  or  a  block  and  a  half, 
when  the  rear  truck  suddenly  slewed  off  to 
the  left,  leaving  the  track. 

The  court  submitted  the  case  to  the  Jury 
upon  the  following  theory:  "Now  I  say  to 
you  from  the  fact  that  the  car  did  leave  tbe 
track  at  the  Junction  between  this  tempora- 
ry track  and  the  main  track,  and  from  the 
fact  that  it  was  propelled  along  at  I  know 
not  what  rate— its  initial  rate  when  it  left 
the  temporary  track,  but  at  a  considerable 
rate,  thougb  not  an  unlawful  rate,  bad  it 
l>een  on  the  track  at  tbe  time  of  the  colli- 
sion— I  say  from  that  fact  you  may  infer 
negligence  on  the  part  of  the  company. 
*  *  *  From  the  drcnmstance  that  the  ev- 
idence is  before  ns  which  authorizes  yon  to 


find  that  tbe  car  left  the  track  at  tbe  point 
I  have  described,  and  proceeded  at  a  consid- 
erable rate  until  the  time  of  the  accident, 
and  that  the  accident  took  place  at  least 
a  block — a  good  city  block  in  distance  there- 
from— I  say  from  these  facts,  gentlemen  of 
the  Jury,  I  think  yon  may  infer  negligence 
on  the  part  of  the  defendant,  and  not  from 
any  other  testimony  which  has  been  offered 
in  this  case.  If  there  is  a  liability.  It  comes, 
gentlemen  of  the  Jury,  from  tbe  fact  that 
the  company  ought  to  have  discovered  the 
condition  of  the  car  after  it  had  gone  over, 
and  have  stopped  that  car  before  the  acci- 
dent occurred." 

Defendant  brings  the  record  to  this  court 
for  review,  grouping  his  assignments  of  error 
in  the  brief  as  follows:  "(1)  There  is  no  tes- 
timony in  tbe  case  to  support  any  finding 
of  negligence  on  tbe  part  of  the  defendant, 
and  the  charge  of  the  court  in  regard  there- 
to was  erroneous.  (2)  It  was  error  for  the 
court  to  permit  testimony  that  aftec  the  acci- 
dent tbe  defendant  had  a  watchman  station- 
ed at  the  crossover.  (3)  It  was  error  for  the 
court  to  permit  testimony  as  to  personal  hab- 
its and  character  of  the  plaintiff.  (4)  There 
was  error  justifying  the  reversal  of  the  Jndg- 
moit  In  the  argument  of  plaintiff's  connsel." 
1.  The  temporary  track,  as  testified  by 
plaintiff's  witnesses,  "was  on  top  of  the  pave- 
ment, about  six  inches  or  eight  inches  above 
the  regular  track.  •  *  •  I  did  not  in- 
spect what  they  used  as  a  crossover  from  the 
temporary  to  the  permanent  track,  the  same 
as  they  usually  do.  I  have  seen  It  so  often 
at  night  on  Gratiot  avenue;  tbe  crossing 
there  Is  a  part  of  the  rails  laid  right  on 
top  of  the  others.  The  track  was  substan- 
tial so  far  as  that  is  concerned;  it  was  not 
laid  right  on  the  pavement  There  were 
wood  ties  In  between,  and  then  filled  In  witb 
dirt  and  gravel.  *  *  •  They  had  a  cross- 
over where  they  used  to  come  from  ofte  track 
to  the  other.  Tbey  had  one  track  there  and 
dropped  from  one  to  tbe  other.  It  was  a 
temporary  track,  I  should  think.  I  do  not 
remember  bow  that  track  was  laid.  *  •  • 
Q.  Do  you  know  anything  about  tbe  connec- 
tion between  the  temporary  track  and  the 
permanent  track?  A.  No;  there  was  only 
a  rail  on  top  of  the  other  where  they  drop- 
ped off,  and  that  Is  tbe  way  them  trucks 
dropped  off;  the  way  I  could  see  by  the 
mark  on  the  pavement"  The  crossover  rail 
on  top  of  the  permanent  rail  tapered,  as 
we  understand,  to  the  level  of  the  i)enna- 
nent  rail. 

PlalntlfTs  witness  Watson  testified:  "I  ex- 
amined the  pavement  and  could  see  that  it 
came  off  the  track  right  where  they  were 
repairing  It  I  saw  on  the  imvement  the 
mark  where  It  was  running;  the  flange  of 
the  wheels  cutting  It  right  alongside  tbe 
track.  This  groove  In  the  pavement  extend- 
ed from  where  they  were  repairing  the  track 
up  to  Just  this  side  of  my  bouse,  where  it 
jumped  the  track  altogether;    tbat  is,  tbe 
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hind  tracks.  This  Is  a  distance  of  a  block, 
of  course;  that  Is  a  rery  large  block  from 
Holcomb  avenue  to  Belvldere — a  very  large 
block  on  that  side  of  the  street  The  groove 
In  the  pavement  which  I  saw  was  on  the 
inside  of  the  south  rail,  between  the  rails. 
*  *  *  This  small  groove  In  the  pavement 
was  between  the  rails  of  the  south  track,  and 
was  on  the  north  side  of  the  south  rail  of 
the  south  track.  The  mark  on  the  pavement 
that  1  saw  was  a  small  groove  In  the  cedar 
blocks.  Just  nicking  the  edge  of  the  blocks. 
I  did  not  see  any  marks  near  the  other  rails, 
not  until  it  left  the  track  entirely.  ThU 
mark  that  I  saw  near  the  right-hand  rail 
of  the  south  track  was  quite  a  heavy  mark. 
It  had  sort  of  nicked  the  edges  of  the  blocks 
near  the  talL  It  was  between  the  rail  and 
the  blocks.  It  kept  right  alongside  of  the 
rail.  •  •  •  When  the  car  passed  my 
house,  it  was  going  at  a  pretty  fair  speed, 
10  or  15  miles  an  hour.  Of  coucse^  I  could 
not  tell  exactly.  I  could  not  tell  whether  It 
was  oflF  the  track  or  not  by  looking  at  the 
car,  and  did  not  know  that  before  the  acci- 
dent. ♦  ♦  •  You  see,  that  is  how  It  ran 
80  smooth.  The  hind  trucks  were  off  the 
track.  The  front  trucks  never  were  off,  not 
even  at  the  accident  I  was  about  halfway 
between  this  crossover  and  the  place  where 
the  accident  happened.  When  this  car  pass- 
ed me,  there  was  nothing  at  all  about  it 
which  attracted  my  attention.  •  *  •  Q. 
There  was  nothing  unusual  about  the  way 
the  car  went  by,  was  there?  A.  Nothing  at 
alL  Q.  So  that  you  did  not  have  any  occa- 
sion to  watch  it,  did  you?  A.  No;  I  did  not 
have  any  occasion  to  watch  the  car.  The 
first  I  knew  of  there  being  an  accident  I 
saw  the  car  swing  around.  I  happened  to 
be  looking  in  that  direction." 

There  was  no  testimony  that  the  tempora- 
ry track,  the  crossover,  or  the  Junction  with 
the  permanent  track  were  improperly  con- 
structed, or  that  the  car  was  operated  over 
them  at  an  excessive  rate  of  speed,  or  in 
any  wise  negligently;  neither  was  there  any 
testimony  that  there  was  any  defect  in  the 
car,  or  any  lack  of  skill  or  competency  on 
the  part  of  the  operators ;  and,  unless  upon 
the  ground  suggested  by  the  circuit  Judge, 
there  was  no  evidence  upon  which  to  sup- 
port an  inference  of  negligence,  except  the 
derailment  of  the  car,  which  does  not  In 
the  absence  of  other  facts  and  circumstances 
tending  to  show  negligence,  make  a  prima 
facie  case.  Peppett  v.  M.  C.  R.  R.,  119  Mich. 
040,  78  N.  W.  900;  Sewell  v.  D.  U.  R.,.158 
Mich.  407,  123  N.  W.  2;  Nledzinskl  v.  Trac- 
tion Co.,  leo  Mich.  617,  125  N.  W.  409. 

We  are  also  of  the  opinion  that  there  was 
n»  evidence  to  support  the  theory  upon  which 
the  ca8»  was  submitted.  The  rails  of  the 
permanent  track  were  of  the  grooved  type. 
The  fact  that  only  one  flange  mark  was 
fovBd,  Jost  nicking  the  edges  of  the  cedar 


blocks  immediately  north  of  the  south  rail 
until  the  rear  trucks  swung  entirely  clear 
of  the  track,  indicates,  in  the  absence  of  any 
evidence,  that  the  rails  had  spread;  that 
while  the  flanges  of  the  south  wheels  of  tbo 
truck  had  come  out  of  the  groove  the  treads 
of  the  wheels  were  riding  on  the  north  side 
of  the  groove,  and  the  flanges  of  the  north 
wheels  were  riding  upon  the  top  of  the  north 
rails.  This  probably  explains,  in  the  lan- 
guage of  Watson,  "bow  it  ran  so  smooth." 
The  testimony  of  plaintiff's  witness  Watson, 
which  is  the  only  testimony  on  the  subject, 
does  not  support,  but  tends  to  negative,  an 
inference  that  the  running  of  the  car  was 
so  unusual  that  it  ought  to  have  attracted 
the  attention  of  the  car  men.  A  verdict  bas- 
ed upon  this  theory  would  not  be  supiiorted 
by  any  legitimate  inference  from  the  facts 
and  circumstances  disclosed  by  the  testi- 
mony, but  would  be  the  result  of  mere  con- 
jecture. 

2.  The  testimony  that  a  watchman  was 
stationed  at  the  crossover  after  the  accident 
should  not  have  been  received.  Moon  v. 
Railroad  Co.,  148  Mich.  125,  106  N.  W.  715, 
108  N.  W.  7a 

8.  Testimony  as  to  the  plaintiff's  habits  of 
Industry,  sobriety,  etc.,  was  admissible  as 
affecting  the  amount  of  the  damages  suffer- 
ed. Shall  V.  RaUroad  Co.,  152  Mich.  403. 
116  N.  W.  432. 

The  other  questions  discussed  in  the  briefs 
will  probably  not  arise  upon  another  trial, 
if  one  should  be  had,  and  we  therefore  do 
not  consider  them. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted. 


DETROIT  SAVINGS  BANK  v.  LOVELAND. 

(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Ejsioppici.  (§  63*)— Estoppel  bt  Cokduct. 

If  one's  conduct  induces  another  to  believe 
in  the  existence  of  certain  facts,  and  the  other 
acts  thereon  to  his  prejudice,  the  former  is  es- 
topped to  deny  that  the  state  of  facta  does  in 
truth  exist 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Dec.  Dig.  i  63.*] 

2.  Estoppel  (|  63*)— Cobpokate  Dibxctobs— 
contbacts. 

Where  a  contractor  agreed  with  a  corpora- 
tion and  its  directors  to  sink  a  shaft  in  a  salt 
mine,  and  he  proceeded  with  the  work,  relying 
on  a  resolution  of  the  corporation  at  a  direc- 
tors' meeting  awarding  him  the  contract  and  he 
never  notified  a  director  of  his  obligation  under 
an  alleged  conversation,  or  advised  him  of  the 
progress  of  the  work  or  demanded  pay  of  him 
during  its  progress,  but  went  on  expending  neai> 
ly  $15,000,  without  one  word  of  warning  to  the 
director,  thereby  leading  the  director  to  l>elieve 
that  the  corporation,  and  not  the  director,  was 
responsible,  the  contractor  is  estopped  to  claim 
that  the  director  is  liable  on  the  contract 

[E<d.   Note.— For  other   cases,    see    Elstoppel, 
Dec.  Dig.  {  63.*] 
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8.   CONTBACT8    a    16*)— DiBECTOBS— LlABILITT 

— Evidence. 

Assuming  that  a  director  of  a  corporation 
agreed  to  be  responsible  for  sinking  a  shaft  in  a 
salt  mine  for  the  corporation,  where  the  amount 
of  the  worit  to  be  done  and  its  cost  to  the  di- 
rector was  not  agreed  upon,  and  the  contractor 
did  not  understand  that  the  undertalcing  of  th<> 
director  extended  to  the  whole  price,  but  it  was 
a  temporary  arrangement  until  the  corporation 
could  finance  itself  to  take  over  the  contract, 
and  it  was  not  determined  when  this  should  be 
done,  and  the  contractor  was  unable  to  state, 
and  it  was  not  claimed  that  the  director  fixed, 
any  time  or  amount,  there  was  no  meeting  of 
the  minds  of  the  contractor  and  the  director,  so 
as  to  hold  the  latter  responsible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ii  61-66;   Dec.  Dig.  (  15.*] 

4.    ESTOPPM,  (J  118*) — COKPOBATK  DiBKCTOBS— 
LlABILITT— EVIDENCE. 

In  an  action  against  a  director  of  a  cor- 
poration for  balance  of  cost  of  sinking  a  shaft, 
under  an  agreement  with  the  corporation,  evi- 
dence held  to  show  that  the  contractor  proceed- 
ed with  the  work,  relying  upon  the  credit  of  the 
corporation,  and  not  on  that  of  the  director. 

[EM.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  308;   Dec.  Dig.  {  118.*] 

ESrror  to  Circuit  Oonrt,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  the  Detroit  Savings  Banic  against 
Ralph  Loveland.  From  a  Judgment  for  plaln- 
tur,  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

Argued  before  BIRD,  McALYAX,  BLAIR, 
BROOKE,  and  STONE,  JJ. 

Weadock  &  Weadock,  for  appellant  Sid- 
ney  T.  Miller  and  Henry  0.  Walters  (James 
Cosslett  Smith,  of  counsel),  for  appellee. 

BROOKE,  J.  Plaintiff,  as  assignee  of  one 
George  E.  Carrie,  recovered  a  Judgment 
against  defendant  In  the  sum  of  $8,672.80. 

The  declaration  Is  In  assumpsit  and  Is  ac- 
companied by  a  bill  of  particulars  which 
shows  that  the  Judgment  represents  the  cost 
of  partially  sinking  a  shaft  for  a  salt  mine 
near  the  city  of  Detroit,  less  certain  sums 
paid  thereon,  for  which  defendant  is  given 
credit.  Defendant  brings  the  case  to  this 
court  for  review  by  writ  of  error. 

It  appears  that  plalntlirs  assignor,  Currle, 
had,  prior  to  1901,  for  many  years  been  en- 
gaged as  a  contractor,  building  railways,  sew- 
ers, pavements,  etc.  Some  time  In  the  year 
1900  one  Wm.  H.  Ashwell,  a  mining  and  civil 
engineer  of  some  repute,  having  knowledge 
that  a  stratum  of  rodt  salt  existed  several 
hundred  feet  beneath  the.  surface  of  the 
ground  In  the  vicinity  of  the  river  Rouge, 
near  Detroit,  conceived  the  Idea  that  It  was 
practicable  to  sink  a  shaft  to  the  stratum  of 
salt  and  to  profitably  mine  the  same.  He 
proceeded  to  prepare  plans  and  specifications 
for  such  a  shaft  and  submitted  them  to  Cur- 
rle, who,  on*  December  1,  1900,  submitted  a 
tender  to  Ashwell  to  sink  the  shaft  800  feet 
for  1120,000.  This  tender  provided  that,  if 
be  secured  the  contract,  he  would  subscribe 
for  112,000  of  7  per  cent  accumulative,  pref- 


erence stock  in  the  undertaking.  From  this 
tender,  with  its  proviso,  it  is  clear  that  at 
the  inception  of  the  project  Currie  contem- 
plated entering  Into  a  contract  for  the  sink- 
ing of  the  shaft,  with  a  company  thereafter 
to  be  formed.  In  which  he  himself  proposed 
to  become  a  stockholder  to  the  amount  of 
$12,000.  Ashwell  thereupon  secured  an  op- 
tion upon  the  land,  necessary  for  the  enter- 
prise from  the  Ecorse  Land  Company.  On 
January  12,  1901,  the  Michigan  Rock  Salt 
Company  was  organized  with  an  authorized 
capital  of  $10,000.  On  the  same  day  the 
stockholders  met  and  authorized  an  Increase 
In  capital  to  $600,000,  half  common  and  half 
preferred,  authorized  the  taking  over  of  the 
Ashwell  option,  and  the  sale  of  8,000  shares 
of  its  preferred  stock,  to  provide  funds  for 
the  sinking  of  the  shaft,  etc. 

On  November  20,  1901,  John  A.  Russell, 
vice  president  of  the  Michigan  Rock  Salt 
Company,  wrote  the  following  letter  to  Cur- 
rie: 

"Detroit,  Nov.  20,  1901.  George  E.  Cur- 
rle, £^q.,  Detroit,  Mich.  I  enclose  herewith 
a  copy  of  Mr.  A'shwell's  specifications  for 
shaft  sinking.  The  form  of  contract  which 
he  offers  Is  the  ordinary  simple  form,  refer- 
ring to  the  speciflcatlons  and  drawings  and 
making  them  a  part  of  the  contract  the  con- 
tract Itself  simply  providing  for  the  full  pur- 
chase price.    Tours  truly,  John  A.  Russell." 

It  appears  that  at  the  same  time  a  draft 
contract  was  sent  to  Currle  by  Russell,  as 
follows : 

"This  agreement  made  and  entered  into 
this  thirtieth  day  of  November,  1901,  be- 
tween the  Michigan  Rock  Salt  Company,  a 
corporation  having  its  ofilce  and  place  of  busi- 
ness In  Ecorse,  Wayne  county,  Michigan,  par- 
ty of  the  first  part,  and  George  E.  Currie,  of 
Detroit  Wayne  county,  Michigan,  party  of 
the  second  part  witnesseth:  That  the  said 
party  of  the  second  part  In  consideration  of 
the  agreement  of  the  said  party  of  the  sec- 
ond part  herein  contained,  hereby  covenants 
and  agrees  to  and  with  the  above  named 
Michigan  Rock  Salt  Cormpany,  party  of  the 
first  part  herein  that  he  will  at  his  own  cost 
and  expense  furnish  all  the  labor  and  such 
materials  as  may  be  required  therefor,  and  in 
accordance  with  the  plans  and  specifications 
designated  as  contract  No.  1  for  the  sinking 
of  a  shaft  for  a  rock  salt  mine  in  Ecorse 
township,  Wayne  county,  Michigan,  witliln 
the  time  and  in  the  manner  herein  provided, 
for  the  sum  of  one  hundred  twenty  thousand 
($120,000.00)  dollars,  being  at  the  rate  of  one 
hundred  fifty  ($150)  dollars  of  shaft  sunk, 
per  foot  and  no  greater  price  than  one  hun- 
dred and  fifty  dollars  per  foot  shall  be  pfiid 
for  any  additional  depth.  The  said  contract 
shall  be  done  in  a  substantial,  thorough  and 
workmanlike  manner,  and  In  all  respects  In 
accordance  with  and  as  specified  and  required 
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In  and  by  the  plans  and  spedflcatlons  of  the 
said  Michigan  Hock  Salt  Company,  hereto 
attached  and  forming  a  part  of  this  contract, 
and  the  materials  used  shall  be  of  the  kind 
and  quality  named  and  required  in  said  plans 
and  specifications.  Said  contract  shall  be 
fully  performed  and  completed  in  the  manner 
herein  required  on  or  before  the  elcplratlon  of 
twelve  months  from  the  date  of  this  con- 
tract Said  plans  and  specifications  being 
attached  hereto  and  dated  of  eyen  date  here- 
with, and  signed  by  the  president  and  secre- 
tary of  the  said  Michigan  Rock  Salt  Com- 
pany, and  a  duplicate  copy  hereof  signed 
by  the  party  pt  the  second  part  hereto.  In 
witness  whereof,  the  party  of  the  second  part 
has  set  his  hand  hereto,  and  the  said  Michi. 
gan  Rock  Salt  Company  has  caused  this  in- 
strument to  be  subscribed  by  its  president 
and  secretary,  this  30th  day  of  November, 
1901,  and  its  corporate  seal  to  be  attached 

thereto.    [Signed]    [L.  S.]    Michigan 

Rock  Salt  Company.    By ,  President. 

By ,  Secretary. 

"Examined  and  approved,  Detroit,  Novem- 
ber 30th,  1901.     [Signed]     Engineer. 

"Examined  and  approved  as  to  legal  suffi- 
ciency and  correctness,  Detroit,  November 
30th,  1901.    [Signed]     Attorney." 

The  specifications  accompanying  this  con- 
tract were  very  full,  we  call  attention  to  bnt 
a  few  sections: 

"Instmctlons. — The  contractor  must  foUow 
strictly  without  delay,  all  instructions  and 
orders  given  by  the  engineer  in  the  perform^ 
ance  of  his  work. 

"Compressors. — The  company  will  provide 
free  of  expense  to  the  contractor,  an  air  com- 
pressing plant,  of  adequate  capacity,  for  his 
use  during  the  progress  of  the  work  herein 
specified,  etc; 

"Security. — ^As  security  for  the  proper  per- 
formance bf  the  work,  a  bond  acceptable  to 
the  company  of  an  amount  equal  to  the  full 
amount  of  tiie  contract,  will  be  required,  and 
the  company  will  pay  at  the  times  specified, 
only  ninety  (90)  per  cent  of  the  monthly  esti- 
mates of  the  work  properly  performed  and 
materials  furnished,  after  deducting  all 
charges  against  the  contractor,  retaining  the 
ten  (10)  per  cent,  until  the  completion  of  the 
contract  and  the  final  acceptance  of  the  work. 
The  cost  of  the  bond  shall  be  paid  by  the 
company." 

Prior  to  and  during  the  month  of  Novem- 
ber, 1901,  subscriptions  had  been  solicited  to 
the  preferred  stock  of  the  Michigan  Rodi 
Salt  Company  by  those  interested  In  its  pro- 
motion. As  a  result  some  3,600  shares  of  a 
par  value  of  $25  each  were  subscribed.  The 
first  seven  subscriptions  were  as  follows: 

3ohn  A.  Russell 400 

Wm.  H.  Ashwell 100 

Geo.  N.  Skinner 120 

Gea  N.  Skinner,  trustee 480 

M,  I.   SulUvan.. 120 

Geo.  E.  Carrie  (subject  to  tender  of  Decem- 
ber 1.  1900) 480 

Ralph  Loveland 200 


Desiring  to  Interest  other  capitalists  in  the 
enterprise,  It  was,  on  November  23,  1901, 
arranged  between  Russell  and  Cnrrle  that 
(Turrie  should  at  once  go  upon  the  lands  of 
the  company  and  commence  work  upon  the 
shaft,  so  that  when  prospective  investors 
were  taken  to  the  site  It  would  be  found  that 
work  was  actually  in  progress,  and  that  the 
project  was  feasible.  The  expense  of  this 
preliminary  work,  amounting  to  $57.94,  was 
personally  guaranteed  to  Currie  by  Russell. 
This  was  the  situation  on  November  30,  1901, 
when  an  inspection  trip  was  arranged,  so 
that  intending  investors  might  see  the  prop- 
erty. Among  those  who  went  upon  this  trip 
were  Currie,  Russell,  Ashwell,  Williams,  Skin- 
ner, and  Qriffln.  Currie  testifies  that  defend- 
ant Loveland  was  likewise  of  the  party. 
Loveland  denies  that  he  was  present  Skin- 
ner likewise  swears  that  Loveland  was  not 
present,  and  Russell  and  Williams  stete  that 
they  cannot  recall  the  presence  of  Loveland 
npon  that  occasion.  This  action  Is  predi- 
cated solely  upon  what  is  alleged  by  Currie 
to  have  occurred  between  himself  and  de- 
fendant Loveland  at  that  time. 

Currie  testifies:  "After  we  got  down  to  the 
place  where  we  commenced  operation,  they 
looked  around  a  while  and  then  these  gentle- 
men, Mr.  Loveland,  Mr.  Russell,  Mr.  Skin- 
ner, and  Mr.  Williams,  gathered  in  a  little 
knot,  probably  60  or  7S  feet  from  the  shaft, 
and  after  they  had  that  conversation  Mr. 
Loveland  came  over  to  me  and  said  they  Iiad 
decided  to  have  me  go  right  ahead  with  the 
work,  and  he  said,  'We  will  personally  t>e  re- 
sponsible for  what  you  do  here  until  we  no- 
tify yon  to  stop,'  and  on  that  assorance  I 
stoyed  there." 

On  the  afternoon  of  the  same  day  on 
which  this  alleged  conversation  took  place,  a 
meeting  of  the  directors  of  the  Michigan 
Rock  Salt  (Company  was  held,  at  which  were 
present  directors  Ashwell,  Loveland,  Russell, 
WiUlams,  and  Skinner.  At  this  meeting 
resolutions  were  adopted:  (1)  Authorizing 
the  hiring  of  W.  H.  Ashwell  &  Ca  as  en- 
gineers. (2)  Directing  the  delivery  of  the 
bonds  of  the  company  for  a  deed  of  the  com- 
pany's land.  (3)  Authorizing  the  negotiation 
of  leases.  (4)  Directing  a  call  to  be  made 
upon  preferred  stock  subscribers  for  an  In- 
stallment of  25  per  cent  (5)  Defining  the 
policy  of  the  company.  (6)  "Resolved:  That 
the  tender  of  George  B.  Currie  for  the  sink- 
ing of  a  shaft  for  the  mining  of  rock  salt 
from  the  company's  property  be,  and  the 
same  is  hereby  accepted,  and  that  the  presi- 
dent and  secretary  be  Instructed  to  enter 
into  a  contract  with  him  for  the  execution  of 
the  work  under  the  plans  and  speclflcatlMis 
of  William  H.  Ashwell  &  Oo.,  the  said  con- 
tract to  be  for  the  sum  of  |120,000  for  the 
sinking  of  a  shaft  800  feet  In  depth,  and  to 
provide  explicitly  that  for  any  greater  depth 
sunk,  the  contractor  shall  receive  payment  at 
the  rate  of  flfiO  per  foot,  and  no  more." 
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Currle  continaed  to  work  npon  the  shaft 
to  June  28,  1902,  when,  without  orders  from 
anybody,  he  abandoned  It  because  of  n(m- 
payment  for  work  performed.  During  this 
period  he  was  paid  by  the  Michigan  Rock 
Salt  Company,  upon  estimates  furnished  by 
W.  H.  Ashwell  &  Co.,  engineers,  the  follow- 
ing sums:  January  18,  1902,  $800 ;  January 
2l8t,  $1,000;  January  24th,  $1,000;  Febru- 
ary 16th,  $500;  February  18th,  $300;  Feb- 
ruary 10th,  $200;  February  10th,  $750; 
March  8th,  $400;  AprU  26th,  $300;  June  6th, 
$250;   June  7th,  $200;   and  June  28th,  $750. 

The  method  of  payment  Is  illustrated  by 
Kxhlblt  6  which  follows: 

"Detroit,  Mich.,  Jan.  17th,  1902.  No.  1. 
Tlie  First  National  Bank  of  Detroit:  Pay 
to  the  order  of  George  E.  Currle  $800.00, 
eight  hnndred  dollars.  Michigan  Rock  Salt 
Company,  by  Emory  Wendell,  Treasurer. 
John  A.  Russell,  Vice  President." 

Indorsed  on  back  as  follows:  "Geo.  E. 
Ourrle." 

Stamped:   "Paid,  Jan.  18,  1902." 

"Detroit,  Mich.,  Jan.  17th,  1902.  Michigan 
Rock  Salt  Company  to  George  E.  Currle,  Dr. 
Jan.  17,  1002,  on  account  of  estlmata  for 
construction  of  shaft,  $800.00. 

"Correct:    Thomas  E.  Griffin,  Secretary. 

"Approved:  John  A.  Russell,  Vice  Presi- 
dent. 

"$800.00.  Received  Jan.  17,  1902,  from 
Michigan  Rock  Salt  Company,  eight  hundred 
($800)  dollars.    George  E.  Currle." 

Indorsed  on  back:  "Check  No.  1.  Vouch- 
er No.  1.  Michigan  Rock  Salt  Company. 
Name:  George  B.  Currle.  Date,  Jan.  17, 
1902.  $800.00.  Chargeable  to  shaft  sinking, 
$800.00." 

On  January  28,  1902,  Currle  wrote  the 
following  letter: 

"Office  of  Geo.  R  Currle,  General  Con- 
tractor, 1250  Jefferson  Avenue,  Detroit, 
January  23,  1902.  Michigan  Rock  Salt  Co., 
City.  Gentlemen:  We  are  now  ready  to 
use  the  steam  air  compressing  plant  which 
you  have  agreed  to  furnish  for  the  prose- 
cution of  the  work  of  shaft  sinking.  We 
are  oiwrating  a  pump  at  a  depth  of  60 
feet  with  steam  and  have  no  way  of  purify- 
ing the  air  in  the  shaft,  where  the  fumes  of 
sulphur  are  so  strong  that  it  is  difficult  for 
tlie  men  to  work  in  the  shaft  at  present. 
In  about  three  days  we  will  reach  the  rock 
and  it  will  be  Impossible  to  do  any  drilling 
without  compressed  air.  I  have  three  Ser- 
geant drills'  on  the  ground  and  hare  an  or- 
ganized force  of  men  and  am  prepared  to 
prosecute  the  work  vigorously,  but  can  do  ab- 
solutely nothing  until  you  comply  with  your 
part  of  the  agreement  Tours  respectfully, 
George  E.  Currle." 

On  February  20, 1902,  he  again  wrote: 

"Detroit,  Feb.  20,  1902.  Michigan  Rock 
Salt  Co.,  City.  Gentlemen:  I  find  it  ab- 
solutely impossible  for  me  to  continue  the 
work  of  sinking  shaft  unless  I  receive  my 


pay  as  fast  as  the  work  is  done.  I  have 
built  72  feet  of  shaft  with  12-lnch  wall  whidi 
would  amount  to  $10,800.00,  and  80  per  cent, 
of  it,  the  amount  I  should  have  received 
amounts  to  $8,640.00.  On  this  amount  I 
have  received  $4,550.00,  which  leaves  a  bal- 
ance- due  me  of  $4,090.00.  In  addition  to 
this  I  have  rellned  about  60  feet  of  the 
shaft  In  consideration  of  rellning  the  shaft 
down  to  the  rock,  I  was  to  be  permitted  to 
build  a  shaft  12  feet  in  diameter  inside,  all 
the  way  down  in  lieu  of  15  feet  as  original- 
ly Intended.  If  I  am  compelled  to  stop  work 
through  lack  of  funds  I  will  expect  to  be 
paid  for  this  extra  work  at  a  price  to  be 
agreed  upon  between  your  engineer  and  my- 
self. Unless  I  receive  the  $4,090.00  on  or 
before  Saturday,  February  22nd,  I  shall  be 
compelled  to  stop  work  on  that  date  and 
will  hold  you  responsible  for  all  losses  oc- 
casioned by  suspending  worlc  Trusting  you 
will  take  immediate  steps  to  avoid  this  in- 
convenience, I  am.  Tours  respectfully,  Geo. 
B.  Currle." 

After  tills  letter  was  written  the  company 
made  five  payments  to  Currle,  amounting  to 
nearly  $3,000,  but  as  the  work  continued  the 
balance  In  his  favor  grew  larger  until,  in 
June  when  he  quit.  It  amounted  to  some 
$7,000. 

On  November  14,  1902,  Currle  wrote: 

"Office  of  George  E.  Currle,  General  Con- 
tractor, 1250  Jefferson  Av«iue.  Detroit, 
Mich.,  Not.  14,  1902.  Michigan  pock  Salt 
Co.,  City.  Gentlemen:  Unless  we  can  ad- 
Just  the  amount  of  your  Indebtedness  to  me 
and  make  a  satisfactory  settlement  in  the 
very  near  future  I  will  be  compelled  to  bring 
suit  to  get  a  settlement  Tours  respectfully, 
Geo.  E.  Currle." 

Soon  after  the  writing  of  this  letter  Cur- 
rle claims  to  have  written  letters  to  defend- 
ant Loveland  and  to  Skinner,  Russell,  and 
Williams,  demanding  payment  He  kept  no 
copy  of  the  letters,  and  their  receipt  was  de- 
nied. 

The  account  for  the  labor  and  material  fur- 
nished by  Currle  for  this  work  was  carried 
upon  his  books  under  the  caption  "Michigan 
Rock  Salt  Co.,  Sluift  Contract." 

After  the  abandonment  of  the  work  by 
Currle  matters  seem  to  have  remained  sta- 
tionary for  more  than  three  years,  when,  on 
July  22,  1906,  this  suit  was  commenced. 

At  no  time  during  the  progress  of  the  work 
did  Currle  advise  defendant  Loveland  of  its 
condition,  or  demand  payment  therefor  as 
it  became  due.  On  the  contrary,  he  present- 
ed his  estimates  to  Mr.  Russell,  the  vice 
president  of  the  Michigan  Rock  Salt  Com- 
pany, and  continually  urged  that  company  to 
respond  by  paying.  He  did  the  work  ac- 
cording to  the  plans  and  specifications  pre- 
pared by  the  engineers  of  the  Michigan  Rock 
Salt  Company  and  accepted  the  estimates  of 
those  engineers. 
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It  will  be  remembered  tbat  tbe  specifica- 
tions required  Currie  to  glre  a  bond  for  the 
faithful  performance  of  the  contract,  which 
was  to  be  paid  for  by  the  company.  At- 
tempting to  comply  with  this  provision,  Cur- 
rie made  written  application  for  such  bond. 
The  company  applied  to,  tiavlng  refused  to 
issue  it,  he  executed  a  personal  bond  to  the 
MlchigaJi  Rock  Salt  Company  and  himself, 
secured  tbe  signatures  of  sureties  thereon. 
The  specifications  likewise  required  the  com- 
pany to  furnish,  at  its  own  expense,  an  air- 
compressing  plant  for  Currie's  use  during  the 
progress  of  the  work.  After  he  had  been  at 
work  nearly  two  months  and  had  earned,  ac- 
cording to  the  terms  of  his  contract,  $9,000, 
he  wrote  the  letter  of  January  23,  1902,  to 
the  Michigan  Rock  Salt  Company  calling  at- 
tention to  the  fact  that  be  was  ready  for 
the  air  compressor  and  stating  that:  "I  am 
prepared  to  prosecute  the  work  vigorously, 
but  can  do  absolutely  nothing  until  you 
comply  with  your  part  of  the  agreement." 

Every  act  of  Currie's  from  November  30, 
1901,  to  November  14,  1902,  Is  Inconsistent 
with  bis  claim  tbat  he  had  a  contract  with 
defendant  Loveland,  and  is  entirely  consist- 
ent with  tbe  fact  that  be  bad,  or  believed 
be  bad,  or  expected  to  have,  a  contract  with 
the  Michigan  Rock  Salt  Company,  and  did 
tbe  work  in  question  in  reliance  tbereon. 
It  is  the  claim  of  the  defendant  that  the 
plalQtlff,  who  la  the  assignee  of  Currie,  and 
is  In  no  better  position  than  he,  should  be 
held  to  be  estopped  from  recovery  by  reason 
of  Currie's  own  acts,  as  to  which  there  Is  no 
controversy  upon  this  record. 

Estoppel  l8  a  bar  which  precludes  a  person 
from  denying  tbe  truth  of  a  fttct  which  has 
in  contemplation  of  law  become  settled  by 
tbe  act  of  the  party  blmself,  express  or  im- 
plied. If  one's  conduct  Induces  another  to 
believe  in  the  existence  of  certain  facts,  and 
the  other  acts  thereon  to  bis  prejudice,  the 
former  is  estopped  to  deny  that  tbe  state  of 
facts  does  In  truth  exist  Cyc.  vol.  16,  p.  680, 
and  cases  there  cited.  Blgelow  on  Estop. 
(5th  Ed.)  670. 

Applying  this  familiar  principle  to  tbe 
facts  disclosed  by  this  record,  we  are  of  opin- 
ion tbat  It  must  be  said  tbat  Currie,  and 
therefore  the  plaintiff.  Is  estopped  from  de- 
nying that  tbe  labor  performed  and  ma- 
terial furnished  were  performed  and  fur- 
nished for  tbe  Michigan  Rock  Salt  Com- 
pany. It  must  be  borne  in  mind  that  de- 
fendant lioveland  was  a  director  In  the  com- 
pany, and  that  as  such  director  the  course 
of  Currie's  dealings  wltb  the  company  were 
within  his  knowledge.  If  tbe  alleged  con- 
versation of  November  30th  actually  occur- 
red (a  matter  which  we  wUl  discuss  later), 
Currie's  own  acts  thereafter  were  such  as  to 
lead  Loveland  to  believe  that  he  (Currie) 


was  proceeding  with  the  work,  relying  upon 
the  resolution  of  that  date  awarding  him  tbe 
contract,  rather  thAn  upon  the  couversatlon. 
Currie  never  notified  him  of  his  obligation 
under  the  conversation,  advised  him  of  the 
progress  of  the  work,  nor  demanded  pay 
from  him  during  Its  progress.  He  went  on, 
expending  nearly  $15,000,  without  one  word 
of  warning  to  the  man  be  now  claims  to  be 
liable  for  this  large  sum,  and  by  his  conduct 
leading  that  man  to  believe  that  tbe  com- 
pany, not  himself,  was  held  by  bim  (Currie) 
to  be  responsible.  He  will  not  now  be  per- 
mitted to  deny  the  legal  effect  of  his  own 
acts.  Maxwell  v.  Bay  Olty  Bridge  Co.,  41 
Mich.  453,  2  N.  W.  639 ;  Pearson  v.  Hardin, 
95  Mich.  360,  64  N.  W.  904;  Peninsular  Stove 
Co.  V.  Osmun,  73  Mich.  570,  41  N.  W.  693; 
Fifth  Nat  Bank  v.  Dunham,  109  Mich.  23, 
66  N,  W.  870;  Schmoltz  v.  Schmoltz,  116 
Mich.  692,  75  N.  W.  135;  Barnard  v.  Pat- 
erson,  137  Mich.  633,  100  N.  W.  893;  Great 
Western  Smelting  &  Refining  Co.  v.  Evening 
News  Ass'n,  139  Mich.  55,  102  N.  W.  286; 
Scrlpps  V.  Sweeney,  160  Mich.  148,  123  N.  W. 
72. 

Again,  assuming  that  the  conversation  oc- 
curred, did  tbe  minds  of  the  parties  meet  in 
such  manner  as  to  produce  a  legal  contract? 
It  is  unquestioned  that  tbe  amount  of  work 
to  be  done  by  Currie  and  its  cost  to  Love- 
land was  not  agreed  upon.  Currie  himself 
testifies  that  he  did  not  understand  the  un- 
dertaking of  Loveland  to  extend  to  the  entire 
contract  of  $120,000.  He  considered  the  ar- 
rangement merely  temporary  untU  the  Mich- 
igan Rock  Salt  Company  could  so  finance 
itself  as  to  be  able  to  take  over  the  con- 
tract. At  what  time  or  after  how  much 
work  was  performed  this  was  to  be  done 
Currie  was  unable  to  state,  and  it  Is  not 
claimed  that  Loveland  fixed  any  time  or 
amount  It  would  seem  that  the  necessary 
elements  of  a  valid  contract  are  not  present 
though  a  conclusion  to  this  effect  is  unneces- 
sary In  view  of  our  conclusions  upon  the 
question  of  estoppel.  It  is  unnecessary  to 
determine  whether  or  not  tbe  conversation 
occurred  on  November  30,  1901,  as  alleged. 
It  Is  sufilclent  to  say  tbat  It  is  Inherently  Im- 
probable that  defendant  Loveland  upon  that 
occasion  voluntarily  tmdertook  an  obligation 
of  such  magnitude  as  the  present  demand 
indicates.  The  weight  of  the  evidence  Is,  In 
our  opinion,  against  the  alleged  fact  of  its 
occurrence.  It  is,  we  think,  clearly  apparent 
from  this  record  that  Currie  proceeded  with 
tbe  work,  relying  solely  upon  the  credit  of 
the  Michigan  Rock  Salt  Company,  and  that 
this  situation  continued  until  he  found  that 
credit  exhausted,  when  he  determined  upon 
tbe  course  of  action  Indicated  by  this  suit 

The  judgment  la  reversed,  and  a  new  trial 
ordered. 
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RIGGB  V.  WICKS  BROS. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Master  and  Skbvant   (§  279*)— Injubies 
TO   Servant  —  Fellow   Sebvants  —  Neoli- 

OEHT  EMPLOTMENT— EVIDEWOB. 

In  a  personal  injur;  action  br  a  servant, 
evidence  held  not  to  show  that  the  master  neg- 
ligently employed  laborers  to  work  with  plain- 
tiff who  did  not  understand  English. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  279.»] 

2.  Masteb  awd  Servant  (J  168*)  —  Negli- 
gence OF  Master  —  Emplotmbnt  or  Fob- 

EION    LABOBEBB. 

It  would  not  be  negligence  for  a  master  to 
employ  adult  foreigners  ignorant  of  the  English 
language  to  perform  manual  labor  in  moving  a 
boiler  front  weighing  from  1,000  to  1,200 
pounds,  where  the  laborers  were  used  to  the 
performance  of  common  labor,  and,  if  such  la- 
borers should  deliberately  permit  the  front  to 
fall  while  they  were  holding  it  on  edge,  with  the 
absolute  certainty  apparent  to  the  most  common 
intellect  that  it  would  fall  upon  their  boss, 
their  act  would  be  of  such  extraordinary  stu- 
pidity or  malice,  as  not  to  be  sscribed  wholly  to 
the  ignorance  of  the  language  in  which  an  order 
was  given,  and  the  master  would  not  be  bound 
to  anticipate  it 

[Ed.  Note. — For  other  oa.oes,  see  Master  and 
Servant,  Cent  Dig.  fS  334-340;  Dec.  Dig.  | 
168.*] 

Error  to  Circuit  Court,  Saginaw  County; 
WlUlam  G.  Gage,  Judge. 

Action  by  Edward  G.  Rigge  against  Wicks 
Bros.,  prosecuted  by  Emma  Rlgge,  as  admin- 
istratrix, upon  plaintiff's  deatb,  pending  the 
action.  There  was  a  directed  verdict  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  HOOKER,  MOORE,  McAL- 
VAY,  BROOKE,  and  BLAIR,  JJ. 

Fred  L.  Travers  (De  Vere  Hall,  of  coun- 
sel), for  appellant  Keena,  LIghtner  &  Oxtoby 
(Weadock  &  Weadock,  of  counsel),  for  appel- 
lee. 

HOOKER,  3.  Defendant,  a  Michigan  cor- 
poration, engaged  In  building  steam  boilers 
and  erecting  steam  plants  about  the  country, 
employed  Gnstav  Rigge  to  superintend  sucb 
erection,  and  plalntlfTs  husband,  Edward 
Rigge,  had  worked  for  defendant  with  or  un- 
der Gustav  Rigge,  his  fatber,  for  some  nine 
or  ten  years,  but  had  left  such  employ  ap- 
parently on  acccount  of  some  misunderstand- 
ing between  himself  and  fatber,  or  possibly 
between  himself  and  defendant  He  and  bis 
fatber  were  both  masons  by  trade.  Being 
sent  to  Milwaukee  to  erect  a  plant  of  three 
boilers,  the  father,  who  had  authority  to  em- 
ploy sncli  help  as  he  needed,  telegraphed 
Edward,  who  was  then  at  Ludlngton,  as  fol- 
lows: "Edward  Rigge,  209  Second  St  Lud- 
ington,  Michigan.  Arthur  and  I  leave  7 
A.  M.  for  Milwaukee  via  Ludlngton.  Be  at 
depot  Your  to  go  along  by  order  L.  B. 
Gustav  Rigge,  8:10  A.  M.  24th,  Saginaw, 
Michigan,  August  23,  1906."  "L.  B."  meant 
lu  Baker,  who  was  tlie  superintendent  of  de- 


fendant's business  at  Saginaw.  Arthur  was 
another  son  of  Gustav  Rigge,  about  15  years 
of  age.  Edward  testified  that  he  was  an 
apprentice.  Edward  also  testified  that  be 
was  employed  as  a  mason  to  do  mason  work, 
but  admitted  that  he  was  competent  to  and 
knew  how  to  do  the  work  in  which  he  was 
engaged  when  injured,  of  which  his  father 
had  general  charge.  This  consisted  In  set- 
ting in  proper  place  the  sheet  or  plate  steel 
boiler  fronts  which  form  the  face  of  the 
boilers  where  the  doors  are.  They  are  back- 
ed up  by  a  brick  wall,  and  have  to  be  set 
in  proper  position  before  the  wall  is  built 
This  front  was  "about  nine  feet  high  by 
eleven  feet  long,  just  a  flat  piece  of  steel 
from  a  quarter  to  a  half  Inch  thick  and 
weighed  about  twelve  hundred  pounds."  This 
boiler  front  had  been  unloaded  from  a  f rr-Ight 
car  just  before  the  accident  to  Edward  Rlsge. 
It  was  done  by  band  under  the  direction  of 
Gustav  Rigge,  Eldward,  Arthur,  and  several 
laborers  employed  by  Gustav,  assisting,  and 
bad  been  raised  up  and  stood  on  edge  in 
front  of  the  boiler  held  by  the  laborers.  It 
had  to  be  moved  forward,  and  Edward  was 
endeavoring  to  raise  it  up  with  a  pinch  bar 
while  It  was  being  held  at  the  time  by  the 
laborers,  when  it  fell  upon  and  injured  him. 
He  returned  to  Michigan,  and  brought  an 
action  to  recover  damages  for  injuries  sus- 
tained, ascribing  them  to  the  neglect  of  de- 
fendant, in  that  It  neglected  to  send  from  Its 
factory  in  Saginaw  competent  and  experi- 
enced "riggers"  to  erect  and  place  said  front 
in  position,  in  directing  and  requiring  plain- 
tiff to  assist  in  erecting  and  placing  said  front 
in  position,  and  to  perform  duties  outside  bis 
contract  of  hiring,  and  in  failing  to  supply  ex- 
perienced laborers  familiar  with  plaintiff's 
language  to  assist  him  in  said  work,  and 
asserting  that  the  Injury  was  occasioned  by 
a  misunderstanding  of  the  orders  given.  Sub- 
sequently the  original  plaintiff,  Edward  Rigge, 
died,  and  the  cause  was  revived  by  the  sug- 
gestion of  the  death  and  appearance  of  his 
administratrix.  Upon  the  trial  a  verdict  was 
directed  in  favor  of  the  defendant  on  two 
grounds:  First  That  the  action  brought 
was  a  common-law  action,  that  as  it  occur- 
red in  Wisconsin,  and.  In  the  absence  of  an 
allegation  that  under  the  statutes  of  Wiscon- 
sin It  survived  to  plaintiff's  representatives, 
the  contrary  would  be  assumed,  and  the  suit 
abated  on  the  deatb  of  the  plaintiff.  Sec- 
ond. That  the  accident  was  caused  by  the 
negligence  of  fellow  servants.  Plaintiff  has 
appealed. 

The  negligence  relied  on  is  that  the  defend- 
ant's foreman  procured  laborers  to  aid  in 
raising  and  holding  the  fire  front  who  were 
foreigners,  and  were  not  able  to  understand 
the  Blngllsh  language,  and,  when  ordered  by 
Edward  to  bold  on,  they  let  go  of  the  fire 
front,  or  shoved  it  over,  and  it  fell.  An  ex- 
amination of  the  testimony  shows  that  the 
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fire  front  was  a  plate  of  steel  from  a  quar- 
ter to  a  half  Inch  thick,  weighing  from  1,000 
to  1,200  pounds.  It  was  to  stand  and  be  fas- 
tened  in  front  of  the  boiler  at  a  proper 
distance^  preparatory  to  bricking  in.  The 
deceased  was  voluntarily  bossing  the  Job  in 
the  temporary  absence  and  at  the  request  of 
bis  father,  which  he  understood  and  was 
competent  to  do.  He  had  ten  or  a  dozen 
common  laborers  to  aid  in  raising,  placing 
in  proper  position  and  holding  the  same, 
while  he  should  make  it  fast  with  some 
scantling  which  he  had  prepared  for  the  pur- 
pose. They  Iiad  lifted  the  upper  side,  and 
the  plate  stood  perpendicular,  being  held  by 
the  laborers.  It  was  necessary  that  it  be 
moved  bodily  forward  about  two  inches. 
We  will  quote  the  testimony  with  a  view  to 
ascertaining  what  there  is  Justifying  plain- 
tiff's claim  that  the  laborers  could  not  under- 
stand the  Elnglish  language.  Bdward  Rlgge's 
deposition  was  read.  The  deposition  of  the 
deceased  and  the  testimony  of  bis  brother 
Arthur  tend  to  show  that  during  the  fore- 
noon the  Rigges,  aided  by  from  10  to  15 
common  laborers,  mostly  if  not  all  foreigners, 
built  runs  and  unloaded  this  fire  front  and 
moved  it  to  Its  place  in  front  of  the  boiler, 
and  placed  it  on  the  ground  with  the  bottom 
edge  next  the  boiler.  Edward  Rigge  had 
some  clamps  made  of  scantling,  Intended  to 
secure  the  front  when  It  should  have  been 
placed  in  position.  After  dinner  the  men 
assembled,  apparently  being  all  or  most  of 
those  who  had  worked  In  the  morning,  and 
I)erhaps  some  others.  Acting  under  the  man- 
agement of  Edward,  they  raised  the  outer 
edge,  bringing  the  plate  to  a  perpendicular 
position  in  front  of  the  bolter,  and  stood 
holding  it  there.  Up  to  this  point  the  orders, 
if  any  upon  which  the  men  acted,  are  not 
shown.  It  then  became  necessary  to  move 
this  plate  bodily  forward  two  inches  or  there- 
abouts, and  this  was  attempted;  plaintiff 
being  directly  in  front  of  the  same.  Nothing 
clearly  shows  that  the  men  were  told  of  this 
intention,  or  that  the  deceased  gave  any  di- 
rection until  the  Instant  before  it  fell,  though 
they  apparently  understood  it.  As  he  attempt- 
ed to  move  the  plate  by  using  pinch  bars  un- 
der the  lower  edge,  as  he  says  to  get  a  roller 
under  it,  he  gave  an  order  to  them,  according 
to  his  testimony.  "Q.  What  did  you  tell 
them  to  do  first  before  yon  got  hurt?  A. 
'Hold  on  there,  now.'  They  were  holding 
onto  the  fire  front,  and,  when  I  said  that, 
I  was  in  front  of  it  Q.  What  did  the  Ital- 
ians do  then?  A.  They  shoved  It  over;  let 
go  of  it  Q.  Did  you  tell  them  to  let  go?  A. 
No,  sir.  Q.  And  what  liappened  to  it?  A.  It 
fell  onto  me;  fell  over  to  the  front  Q.  Now, 
what  did  they  do  when  they  let  go?  A.  That 
is  something  I  couldn't  say.  Q.  Did  yoa 
see  where  they  went?  A.  I  was  unconscious. 
The  front  was  right  on  top  of  me.  Q. 
Did  you  know  up  to  that  time  that  they 
didn't  nnderstand  your  language?  A.  No,  sir. 
*    *    *    ▲.  Ne,  sir.    They  had  t)een  at  work 


with  us  about  four  or  five  hoars.  Q.  Five 
hours;  during  that  time  were  they  working 
under  your  direction?  A.  No,  sir.  They 
were  working  under  the  direction  of  my  fa- 
ther. Q.  Did  you  have  any  occasion  to  talk 
with  them  in  any  way?  A.  To  those  helpers? 
Q.  To  those  helpers.  A.  Yes,  sir.  Q.  What 
were  the  nationalities  of  those  helpers?  A. 
To  the  best  of  my  Judgment  they  were  Ital- 
ian, but  they  may  have  been  other  foreign 
language.  I  couldn't  understand  what  tbey 
said,  their  language.  Q.  You  say  during  all 
the  time  that  they  were  working  there  with 
you,  yon  didn't  have  occasion  at  any  time 
to  talk  with  any  of  those  helpers  or  give 
them  any  instructions  or  any  orders?  A. 
That  I  didn't  have  any  occasion?  Q.  Yes, 
sir.  A.  No,  sir.  Just  a  minute.  That  I 
had  occasion  to  talk  to  those  men?  Q.  Ves. 
sir.  A.  Yes;  I  did.  Q.  Did  you  know  at 
the  time  you  spoke  to  them  that  they  couldn't 
understand  the  English  language?  A.  No,  sir. 
Q.  Could  they  understand  English?  A.  I 
don't  know.  I  didn't  know  it  till  after.  I 
know  they  couldn't  now.  Q.  Didn't  know 
until  after  the  accident,  Mr.  Rlgge,  that  those 
mencouldn't  talk  English?  Then  you  had  oc- 
casion, you  say,  to  have  conversation  with 
them  before  the  accident  happened?  A. 
That  is  right.  Q.  That  is  correct  is  it?  A. 
I  didn't  know;  no.  That  is  the  question? 
Q.  No.  You  say  you  had  conversation  with 
those  helpers  before  this  accident  occurred. 
They  bad  been  with  you  some  four  or  five 
hours.  You  claim,  now,  not  to  have  kno'Wn 
that  they  couldn't  talk  English  until  after 
you  were  hurt?  A.  Yes,  sir.  Q.  Tou  want 
us  to  understand  that?  A.  I  want  yon  to 
understand  I  didn't  understand  that  they 
couldn't  talk  English  until  after  I  was  hurt 
I  don't  remember  whether  I  heard  them  con- 
verse among  themselves.  *  *  *  Q.  Well, 
you  and  your  brother  were  pinching  along 
this  fire  front  weren't  you,  with  a  plncti 
bar?  A.  Yes,  sir.  I  don't  know  that  my 
brother  was  pinching  anything.  He  was 
there.  He  was  an  apprentice.  Q.  Who  was 
giving  orders  to  the  apprentices  and  to  the 
helpers  while  you  were  doing  that  work? 
A.  Who  was  giving  them  to  them?  Q.  Yes, 
sir.  A.  All  I  told  them  was  to  bold  onto 
it  now.'  This  fire  front  was  up.  I  said: 
'Hold  on !  Hold  her!  Hold  it  now!'  And 
I  couldn't  step  to  see  in  front  anh  I  started 
to  lift  on  this,  and  over  it  came.  Q.  They 
let  go,  Instead  of  holding  on  to  it?  A.  Yes. 
Or  they  shoved.  Before  this  accident  hap- 
pened, we  were  not  pinching  this  fire  front 
along  Just  the  same  for  some  few  minutes. 
We  had  Just  started.  I  don't  know  exactly 
how  long  my  father  had  been  absent  from 
this  work  before  my  brother  Arthur  and  I 
attempted  to  pinch  the  fire  front  along. 
•  *  *  Q.  And  so  the  whole  thing,  the  pinch- 
ing over  of  that  front  was  right  imder  your 
direction?  You  were  overseeing  It  as  it  was? 
A.  Overseehig  it?  Q.  Yes;  you  were  the  one 
that  was  going  to  pincb  It  OTer  and  tboi 
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give  the  order  to  quit?  A.  Yes,  sir.  Q. 
Sir?  A.  We  wanted  to  get  It  pincbed  while 
my  father  was  away." 

Arthur  Blgge  teetlfled:  "Q.  Now,  Mr.  Rlg- 
se,  what  was  the  condition  of  thlB  boiler 
In  reference  to  the  fire  front  upon  the  morn- 
ing of  this  day  that  you  went  to  work  with 
your  brother  Edward?  A.  The  fire  fronts 
-were  still  on  the  car.  •  ♦  •  During  the 
forenoon  of  the  day  he  was  Injured  my 
brother  asslBted  in  unloading  the  cars  and 
boilding  runways  for  wheeling  in  brick. 
That  is  part  of  the  work  usually  done  by 
masons  to  get  started.  It  took  the  entire 
forenoon.  I  don't  remember  what  time  we 
started  work  in  the  afternoon.  Q.  Who  put 
np  or  attempted  to  put  up  the  front  to  his 
boiler,  the  fire  front?  A.  All  of  the  men  my 
father  had  employed.  There  was — ^I  don't 
know  the  name  of  any  of  them  outside  of 
my  brother  and  myself  and  my  father.  Dur- 
ing the  forenoon  I  myself  assisted  In  unload- 
ing a  car  and  getting  material  ready,  work- 
ing with  my  brother,  not  side  by  side,  but 
working  in  the  same  nature  of  work.  Sever- 
al men  came  later  after  noon  to  help  about 
the  work.  I  don't  know  the  time  of  day, 
shortly  after  dinner.  •  •  *  A.  When  we 
started  to  work  right  after  dinner,  the  flre 
front  was  lying  in  front  of  the  boilers.  We 
bad  slid  It  over  on  two  I-beams.  All  of  the 
men  in  general  did  that  Q.  These  men  that 
came  after  noon,  you  mean?  A.  No.  Q.  In 
the  forenoon?  A.  We  had  that  placed  be- 
fore dinner,  my  father,  my  brother,  myself, 
and  three  other  helpera  *  *  *  Q.  How 
many  men  were  there  working  there  at  the 
time  your  brother  was  injured?  A.  Between 
10  and  15,  possibly —  Q.  Was  there  as  many 
as  10,  would  you  say,  besides  you  and  Ed- 
ward? A.  Yes;  to  the  best  of  my  knowledge, 
there  was.  Q.  Where  did  you  get  those  men? 
A.  My  father  hired  three  of  them.  Q.  Do 
yon  know  who  got  the  rest?  A.  No,  sir. 
•  •  ♦  I  don't  know  whether  the  three  men 
that  were  with  us  in  the  forenoon  were  a 
part  of  the  ten  that  assisted  us  in  the  after- 
noon. I  do  not  remember  of  seeing  them 
there  at  all.  I  had  no  occasion  to  attempt 
to  talk  with  any  of  the  men  that  came  In 
the  afternoon  before  my  brother  was  injured, 
and  did  not  hear  my  brother  attempt  to  talk 
to  them  or  give  them  any  directions  until 
that  time  he  said  to  move  the  front  out  of 
there.  Q.  When  you  used  the  words,  "he  said 
to  move  the  front  out  a  little,'  are  you  using 
bis  words?  A.  I  couldn't  say  exactly  they 
were  his  words.  Q.  Ton  said  at  the  time  he 
Bald  to  move  the  fronts.  Did  he  say  to  move 
the  front,  or  what  did  he  say?  A.  He  said 
words  to  that  effect,  and  directly  afterwards 
the  front  fell.  Q.  Was  there  anything  else 
said  between  the  time  he  used  these  words 
and  the  time  the  front  fell  by  any  one  that 
yon  heard?  A.  No,  sir;  I  didn't  hear  any- 
thing. Q.  Can  you  give  us  any  idea  of  how 
Jong  it  was  after  he  said  these  words  before 
these  men  let  go,  as  you  have  testified  to? 


A.  Ibey  let  go  instantly,  at  that  time.  •  •  * 
Q.  How  did  they  let  go?  A.  I  couldn't  state 
how  they  let  go,  but  the  front  came  falling 
on  him,  no  more  than  he  said  that,  at  the 
same  instant.  •  *  •  Xoa  say  tttose  three 
men  were  not  then  the  same  men  you  had  in 
the  afternoon?  A.  They  were  still  working 
there.  Q.  They  were  still  with  you  in  the 
afternoon?  A.  Yes.  But  they  were  not  Ital* 
ians.  I  couldn't  say  what  nationality  they 
were,  but  I  should  Judge  them  to  be  German 
descent  I  did  not  talk  with  them,  and  didn't 
have  any  conversation  with  them,  and  didn't 
give  them  any  orders,  and  they  didn't  give 
me  any  orders.'  They  were  not  Italians; 
that  Is  my  knowledge.  They  might  have 
been  Hungarians,  and  might  have  been  Slavs. 
I  worked  with  them  all  the  morning,  and 
don't  know  their  nationality.  Q.  You  don't 
know  now  and  you  dldu't  know  then  wheth- 
er they  could  speak  English  or  not?  A.  No, 
sir.  *  *  *  Q.  The  only  order  yon  recol- 
lect was  when  your  brother  said  to  move  it 
out  a  little?  A.  That  is  all  I  can  recollect 
or  words  to  that  effect  Q.  And  then  some- 
body misunderstood  the  orders,  because  th^ 
tumbled  it  over  upon  him?    A.  Yes." 

The  foregoing  is  all  the  testimony  in  the 
case  upon  the  subject  of  the  ability  of  these 
laborers  to  understand  English,  and,  aside 
from  the  answer  of  Edward  to  the  question 
"Could  they  understand  English,"  there  is 
nothing  justifying  the  conclusion  that  they 
could  not,  while  there  was  considerable  in 
the  circumstances  that  indicates  that  they 
could.  His  answer  was:  "/  don't  know.  1 
didn't  know  it  till  after.  /  knoto  they  oovMn't 
now."  There  is  nothing  in  the  testimony 
to  indicate  that  he  ever  saw  them  again.  He 
was  shown  to  have  been  unconscious  when 
taken  to  the  hospital,  and  that  he  was  re- 
moved to  Michigan  immediately,  starting  tlie 
same  afternoon  that  he  was  injured,  and  the 
inference  is  irresistible  that  his  statement 
"I  know  they  couldn't  now"  cannot  be  based 
upon  personal  knowledge,  but  must  have 
been  based  upon  hearsay,  or  upon  a  deduc- 
tion from  the  circumstances,  neither  of  wliich 
would  have  been  competent  evidence.  That 
this  was  conceded  to  be  all  upon  which  the 
claim  was  based  is  shown  by  the  colloquy: 
"The  Court:  I  don't  see  how  you  can  say 
these  men  did  not  understand  English.  I 
don't  see  what  evidence  you  have  here.  Mr 
Oxtoby:  Arthur  Rlgge  testified  they  worked 
there  in  the  morning,  and,  according  to  his 
testimony,  there  wasn't  an  order  given  in 
the  morning,  and  in  the  afternoon  no  order 
was  given,  although  they  got  it  in  position 
and  until  this  particular  order  was  given — 
this  was  the  first  order  given — and  it  wasn't 
hardly  an  order  at  that  because  the  way  he 
puts  it  He  said,  *We  will  move  it  over  a 
little,'  and  then  they  dropped  it  upon  him. 
He  doesn't  know  now  whether  these  men 
understood  the  language  or  not  or  whetlier 
they  got  rattled  and  dropped  it  That  is  just 
what  happened.    The  Court:  That's  the  way 
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I  nnderstood  Mr.  Rlgge's  testimony.  The 
aflanuatlTe  Is  upon  the  plaintiff  to  show  he 
did  not  understand  It  Mr.  Hall:  We  say 
the  record  is  sufflclent  in  view  of  what  Mr. 
Edward  Bigge  testified  to.  Mr.  Oztoby:  All 
right,  take  that  He  goes  further.  [Reads 
testimony.]  Mr.  Hall:  The  presumption  is, 
an  Italian  Is  an  Italian,  and  does  not  under- 
stand— " 
'Not  only  does  this  record  contain  no  tes- 
timony that  these  men  could  not  understand 
English,  but  It  Is  as  consistent  with  the  Idea 
that  they  did  understand  that  the  front  was 
to  be  moved  forward,  as  that  they  did  not 
It  is  noticeable  that,  wherever  the  subject  Is 
mentioned  In  the  deposition,  he  says,  "They 
shoved  it  over,  let  go  of  it"  And  again:  "I 
started  to  lift  on  this  and  over  it  came.  Q. 
They  let  go  instead  of  holding  on  to  it?  A. 
Yes;  or  they  shoved  it."  And  again:  "The 
fire  front  fell  because  they  shoved  it  over  or 
let  go  of  it  and  it  tipped  over."  Arthur's 
explanation  of  his  understanding  is  no  stron- 
ger. "Q.  The  only  order  you  recollect  was 
when  your  brother  said  to  move  it  out  a  lit- 
tle? A.  That  is  all  I  can  recollect,  or  words 
to  that  effect  Q.  And  then  somebody  misun- 
derstood the  orders,  because  they  tumbled  It 
over  upon  him?    A.  Yes." 

It  follows  that  the  defendant  has  not  been 
shown  to  have  been  negligent  in  employing 
these  laborers,  and  that  is  sufficient  to  jus- 
tify the  direction  of  a  verdict  But  we  are 
of  the  opinion  that  It  should  not  be  said  that 
defendant  would  have  been  negligent  in  em- 
ploying foreigners  to  perform  this  labor  had 
be  known  that  they  did  not  understand  the 
English  language.  Apparently  they  were 
adults,  who  obtained  their  living  through  the 
performance  of  common  labor.  It  would  be  a 
low  order  of  intellect  that  would  not  know 
that  to  let  go  of  this  plate  would  necessarily 
result  in  its  fall  upon  the  plaintiff's  Intestate, 
and  an  employer  is  not  negligent  for  not  an- 
ticipating that  a  laborer  of  apparent  ordi- 
nary intelligence  would  do  such  a  thing.  If 
It  be  conceded,  however,  that  these  men  were 
ignorant  of  the  language,  and  that  they  did 
BO  unheard  of  a  thing  as  to  all  let  go  of  a 
1,200-pound  plate  standing  on  edge,  with  the 
absolute  certainty  apparent  to  the  most  com- 
monplace Intellect  that  it  would  fall  upon 
their  boss,  whether  they  nnderstood  or  mis- 
understood the  command,  such  act  was  one 
of  such  extraordinary  stupidity  or  malice 
that  it  is  not  to  be  ascribed  solely  to  an 
ignorance  of  the  language  in  which  an  order 
Is  given,  and  no  employer  is  bound  to  antici- 
pate it  Without  intending  to  Intimate  that 
there  may  not  be  instances  where  the  em- 
ployment of  men  ignorant  of  the  language 
used  upon  the  work  for  which  they  are  engag- 
ed Is  inconsistent  with  safety,  and  therefore 
negligent  wc  are  of  the  opinion  that  so  strict 
a  rule  as  that  relied  on  here  should  not  be 
announced.    Toreigners  must  be  assumed  to 


understand  and  appreciate  the  ordinary  dan- 
gers of  common  labor,  and  to  be  the  full 
equal  in  those  r^ards  of  the  Eingllsh  speak- 
ing race.  Hundreds  of  thousands  of  them 
are  performing  common  labor  daily  in  this 
country,  working  in  gangs  in  which  co-opera- 
tion is  necessary.  To  say  that  an  employer 
may  not  safely  employ  them  unless  he  shall 
first  ascertain  that  each  has  an  English  edu- 
cation would  be  discriminatory  and  unjust 
and  contrary  to  a  wise  public  policy  which 
invites  such  labor.  Those  who  work  with 
them  can  easily  ascertain  whether  they  com- 
prehend the  language,  and  can  avoid  any  real 
or  imaginary  danger  arising  therefrom  by 
refusing  to  work  with  them,  and  if,  as  coim- 
sel  for  the  appellee  contended,  the  law  should 
presume  that  Italian  laborers  In  this  coun- 
try are  ignorant  and  do  not  understand  our 
language,  American  laborers  are  as  much 
bound  to  know  and  act  upon  it  as  the  em- 
ployers are,  and  it  is  much  more  consistent 
with  Justice  to  require  this,  than  to  say  that 
families  of  foreigners  shall  starve  through 
an  Industrial  ostracism  (which  would  nat- 
urally follow  the  imposition  of  this  respon- 
sibility upon  employers)  until  such  time  as 
the  wage  earners  can  become  sufficiently  con- 
versant with  the  English  language  to  in- 
stantly understand,  and  comprehend  all  or- 
ders that  may  be  given  to  such  foreigner  or 
his  gang.  See  Lawrence  v.  Railway  Co.,  201 
Mass.  489,  87  N.  E.  898;  Date  v.  N.  Y.  Glu- 
cose Co.,  114  App.  Div.  789,  100  N.  Y.  Supp. 
171,  affirmed  190  N.  Y.  610,  83  N.  E.  1124; 
Rahles  v.  Thompson  &  Sons  Mfg.  Co.,  137  Wis. 
600,  118  N.  W.  350,  353,  119  N.  W.  289,  23 
I*  R.  A.  (N.  S.)  296. 

It  is  unnecessary  to  discuss  other  ques- 
tions.   The  Judgment  is  affirmed. 

MOORE,   McALTAY,   and  BROOKE,  33., 

concurred. 

BLAIR,  3.  I  concur  upon  the  ground  that 
there  was  no  evidence  to  sustain  the  charge 
of  negligence  relied  upon,  and,  since  this  dis- 
poses of  it,  I  do  not  deem  it  prudent  to  con- 
sider the  other  questions. 


PANELA  V.  CASTILE  MINING  CO. 

(Supreme  Court  of  Michigan.    March  81,  1911.) 

1.  Master  and  Servant  (§  258*)— Injiibms 
TO  Sbbvant  —  Actions  —  Sufticienct  of 
Dbclabation. 

In  an  action  by  a  miner  for  injuries  from 
an  explosion,  a  portion  of  the  declaration  al- 
leging that  the  mining  company  had  furnished 
a  method  of  conveying  the  men  to  and  from 
the  level  of  the  mine;  that  a  part  of  the  ma- 
chinery was  used  for  signaling  to  the  men  on 
the  surface  notice  of  those  below  of  a  desire  to 
be  taken  from  the  mine;  that  It  was  the  com- 
pany's duty  to  maintain  such  apparatus  in  a 
condition  suitable  to  prompt  action;  that  at 
the  time  of  the  explosion  proper  signals  were 
attempted  to  be  given  by  plaintiff  or  some  of 
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the  men  with  whom  he  was  employed ;  that  the 
signals  were  not  responded  to;  that  the  failure 
to  respond  contributed  to  plaintiff's  injury,  and 
that  the  failure  to  respond  was  due  t6  some 
fault  in  the  machinery — was  not  InsufScient  for 
failure  to  point  out  the  particular  fault,  since 
plaintiff  could  not  reasonably  be  expected  to 
know  whether  the  signals  were  received  at  the 
surface,  whether  an  employs  disregarded  them, 
or  whether  in  attempting  to  send  the  cage  in 
answer  to  the  signal  some  part  of  the  other 
machinery  was  foand  defective. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  816-836;    Dec.  Dig.  S 

2.  Masteb  awd  Sebvant  ({  238*)— Injtjbies 
TO  Servant  —  Actions  —  Suffioienct  of 
Declabation. 

A  portion  of  the  declaration  alleging  that 
defendant  worked  three  shifts  of  men  in  the 
mine;  that  each  shift  nsed  explosives,  and  that 
it  was  necessary  to  the  safety  of  the  men  to 
notify  them  if  the  men  of  any  other  shift  left 
fuse  and  explosives  where  work  was  to  be  done ; 
that  it  was  defendant's  duty  to  so  notify  the 
men  of  other  shifts;  that  defendant  allowed 
highly  dangerons  explosives  to  be  left  hidden  in 
the  shaft  by  one  of  the  shifts  or  some  member 
or  members  thereof,  who  were  working  in  the 
shaft  other  than  the  crew  in  which  plaintiff  was 
working,  and  failed  to  notify  plaintiff  thereof, 
allowing  him  to  be  exposed  to  the  danger  of 
injury  from  an  explosion;  and  that  an  ex- 
plosion occurred  resulting  in  plaintiff's  injury- 
was  not  subject  to  demurrer  on  the  ground 
that  it  did  not  state  in  what  manner  defendant 
was  negligent  in  allowing  such  explosives  to  be 
left  in  the  shaft 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  816-836;  Dec.  Dig.  f 
25&»] 

Certiorari  to  Circuit  Court,  Gogebic  Coun- 
ty; Samuel  S.  O)oper,  Judge. 

Action  by  Jacob  Panela  .against  the  Castile 
Mining  Company.  Judgment  for  plainttfT, 
and  defendant  brings  certiorari.     Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
McALVAY,  BROOKE,  BLAIR,  and  STONE, 
JJ. 

O'Brien  &  Le  Gendre  and  George  O.  Drls- 
coU,  for  plaintiff.  Belmont  Waples  (WlUlam 
F.  Sbea,  of  counsel),  for  defendant 


OSTRANDER,  a  J.  The  plaintiff  declar- 
ed against  the  defendant  In  an  action  on 
the  case,  the  declaration  containing  two 
counts.  To  the  second  count  the  defendant 
pleaded  the  general  issue.  To  the  first  count 
It  demurred  and  assigned  as  grounds  of 
demurrer : 

"(1)  That  said  declaration  does  not  state 
wherein  and  what  part  or  parts  of  the  hoist- 
ing machinery,  apparatus,  appliances,  con- 
trivances, or  devices  of  said  defendant,  by 
means  of  which  the  plaintiff  was  to  be 
promptly,  expeditiously,  and  safely  hoisted 
and  conveyed  through  defendant's  shaft  or 
to  a  place  or  places  of  safety,  were  not  rea- 
sonably safe,  proper,  or  reliable  for  that 
purpose,  as  stated  upon  page  6  of  said  dec- 
laration. 

"(2)  That  said  declaration  does  not  state 
wherein  and  what  part  or  parts  of  said  hoist- 


ing machinery,  apparatus,  appliances,  con- 
trivances, or  devices  were  not  reasonably 
safe,  suitable,  sufficient,  adequate,  or  re- 
liable by  reason  of  being  old,  weak,  worn, 
broken,  and  of  insufficient  strength  and  pow- 
er to  enable  plaintiff  to  be  promptly  hoisted 
and  conveyed  through  said  shaft  to  a  place 
or  places  of  safety,  as  stated  upon  page  5  of 
said  declaration. 

"(3)  That  said  declaration  does  not  state 
wherein  and  what  part  or  parts  of  the  sig- 
naling machinery,  apparatus,  appliances,  con- 
trivances, or  devices  were  not  reasonably 
suitable,  reliable,  sufficient,  adequate,  or 
proper  with  which  to  signal  for  the  plaintiff 
to  be  so  hoisted,  as  stated  upon  page  6  of 
said  declaration. 

"(4)  That  said  declaration  does  not  state 
wherein  and  what  parts  of  said  signaling  ma- 
chinery, etc.,  had  become  unreasonably  old, 
weak,  broken,  of  Insufficient  strength  and 
power  to  enable  plaintiff  or  the  other  em- 
ployes of  said  defendant  to  signal  properly 
for  prompt  hoisting  through  said  shaft,  as 
stated  upon  pages  5  and  6  of  said  declara- 
tion. 

"(5)  That  said  declaration  does  not  state 
wherein  and  in  what  particulars  said  defend- 
ant negligently,  carelessly,  and  recklessly 
conducted  itself  In  and  about  the  care,  man- 
agement, and  control  of  said  hoisting  and 
signaling  machinery,  apparatus,  and  devices 
so  as  to  cause  plaintiff's  injury,  and  wherein 
said  defendant  did  not  use  or  exercise  any 
reasonable  care,  skill,  or  diligence  for  the 
safety  or  protection  of  said  plaintiff  and 
other  employes,  and  wherein  It  unnecessarily 
exposed  them  to  the  perils,  dangers,  and 
hazard  of  being  killed  or  Injured  in  conse- 
quence of  the  explosion  of  highly  dangerous 
and  explosive  substances  in  said  shaft,  and 
wherein  it  failed  to  use  and  exercise  ordi- 
nary care  for  his  and  their  safety  and  pro- 
tection from  such  perils,  hazards,  and  dan- 
gers, as  stated  upon  page  6  of  said  declara- 
tion. 

"(6)  That  said  declaration  does  not  state 
wherein  and  in  what  manner  the  defendant 
was  negligent  In  allowing,  permitting,  suf- 
fering, and  causing  said  explosives  to  be  left 
hidden,  concealed,  and  obscured  in  said  shaft 
by  a  member  of  one  of  the  crews  other  than 
the  crew  In  which  plaintiff  was  working  in 
said  shaft,  as  stated  upon  page  6  of  said  dec- 
laration." 

The  demurrer  was  overruled,  whereupon 
the  defendant  sued  out  a  writ  of  certiorari 
to  review  the  order  and  determination  of 
the  trial  court.  The  averments  In  the  first 
count  In  the  declaration  are,  In  substance, 
that  defendant  was  engaged  in  mlnlog  ore 
in  a  mine  which  at  the  time  in  question  here 
had  various  levels,  so  called,  below  the  sur- 
face of  the  earth  about  100  feet  distant  from 
each  other  and  a  shaft,  called  No.  8  shaft, 
which  was  a  compartment  incline  shaft  9 
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by  220  feet  In  two  dimensions,  and  1,200  feet 
long  from  Its  top  or  collar  to  the  bottom  or 
other  end,  baTlng  no  ladder  way  or  ladders. 
Tbe  manner  or  means  of  conveying  men  and 
material  to  the  seventh  level  of  the  mine  and 
of  carrying  ore,  etc.,  from  this  level  to  the 
surface  was  by  a  hoistlog  apparatus,  con- 
structed on  the  surface  and  in  the  shaft  De- 
fendant employed  and  worked  at  this  level  In 
the  mine  three  shifts  of  men,  to  one  of 
which  shifts  plaintiff,  a  miner,  with  little 
experience  In  mining,  belonged.  These  shifts 
succeeded  each  other  at  work,  each  taking  up 
tbe  work  at  the  point  to  which  the  last  shift 
had  carried  it  Neither  shift  nor  crew  of 
men  "could  see  or  know  what  had  been  done 
In  said  shaft  by  any  of  such  other  crews  un- 
less they  were  specially  notified  and  warned 
thereof  by  some  person  or  persons  other  than 
their  respective  members."  Defendant  fur- 
nished and  required  the  use  of  powerful  ex- 
plosives, "and  it  was  necessary  for  the  safe- 
ty and  protection  of  said  crews  •  •  • 
that  they  and  each  of  them  should  be  spe- 
cially warned  and  Informed  of  any  danger- 
ous or  perilous  substances  or  conditions  left 
or  existing  in  said  shaft  •  •  •  at  the 
time  such  respective  crews  •  •  •  began 
each  shift  therein,  and  especially  of  any  ex- 
plosives which  were  left  In  or  about  said 
shaft  at  the  end  of  any  shift  by  members 
then  leaving  work  therein."  It  was  also  nec- 
essary "that  reasonably  sound,  safe,  reliable, 
and  trustworthy  hoisting  apparatus,  devices, 
machinery,  and  appliances,  and  signaling  ap- 
paratus and  appliances,  should  be  furnished, 
provided,  kept,  and  maintained  by  defendant 
to  enable  them  to  promptly  and  safely  with- 
draw themselves  from  said  shaft  in  case  of 
danger  to  them  arising  therein  from  any 
cause,  and  that  defendant  should  use  and 
exercise  reasonable  care,  skill,  diligence,  and 
promptness  in  and  about  the  hoisting  them 
out  of  said  shaft  and  especially  to  promptly 
hoist  them,  and  each  of  them,  out  of  said 
shaft  in  case  their  lives  or  limbs  were  in 
danger  by  explosion  In  or  about  said  shaft" 
Various  duties  of  defendant,  the  nature  of 
which  have  been  Indicated,  are  alleged,  and 
breaches  are  assigned  as  follows:  'That 
the  defendant  did  not  perform  Its  said  du- 
ties, or  any  of  them,  and  did  not  use  and 
exercise  reasonable  care  or  diligence  to  fur- 
nish, supply,  provide,  or  maintain  for  the 
use  of  said  plaintlft  and  said  other  members 
of  said  crews  reasonably  safe,  suitable,  re- 
liable, sufBcient,  or  adequate  hoisting  or  sig- 
naling machinery,  apparatus,  appliances,  con- 
trivances, or  devices  with,  in,  and  by  means 
of  which  to  signal  and  be  promptly,  ex- 
peditiously and  safely  hoisted  and  conveyed 
through  said  shaft,  or  to  a  place  or  places 
of  safety,  in  case  of  danger  therein,  or  oth- 
erwise, and  furnished,  supplied,  maintained, 
jirovided,  and  used  for  the  purpose  of  con- 
veying plaintiff  and  said  other  members  of 
said  crews  through  said  sliaft,  and  for  the 
purpose  of  signaling  to  be  so  hoisted,  hoist- 


ing and  signaling  machinery,  aitpacatns,  ap- 
pliances, contrivances,  and  devices  wliidi 
were  not  reasonably  safe,  fit,  proper,  or  re- 
liable for  that  purpose,  and  which  the  de- 
f«idant  had  allowed,  permitted,  and  caused 
to  become  and  be  old,  weak,  worn,  broken, 
and  of  Insufficient  strength  and  power  to 
enable  liim  or  them,  in  case  of  danger  In  said 
sliaf  t,  to  signal  and  I>e  promptly  hoisted  and 
conveyed  through  said  shaft  to  a  place  or 
places  of  safety,  and  did  not  ose  or  exercise 
reasonable  care,  skUl,  diligence,  or  alacrity 
in  responding  to  divers  signals  to  hoist  him 
and  them  through  said  shaft  given  by  plain- 
tiff and  said  crew  of  which  he  was  a  mem- 
ber for  the  purpose  of  being  hoisted  from 
said  shaft  to  a  place  or  places  of  safety, 
when  he  and  they  were  in  imminent  peril 
and  danger  of  being  killed  and  injured  by 
an  explosion  therein  on  the  day  and  year 
hereinafter  mentioned:  and  so  negligently, 
carelessly,  and  recklessly  conducted  Itself 
in  and  about  the  care,  management,  and  con- 
trol of  said  hoisting  and  signaling  machin- 
ery, apparatus,  appliances,  contrivances,  and 
devices  on  and  before  said  last-mentioned 
day  as  to  cause  and  occasion  the  injury  of 
the  plaintiff  as  hereinafter  alleged  and  set 
forth,  and  did  not  and  would  not  on  said 
last-mentioned  day  use  or  exercise  reasonable 
care,  skill,  or  diligence  for  the  safety  or  pro- 
tection of  the  plaintiff  and  said  other  mem- 
bers of  his  said  crew,  and  on  said  last-men- 
tioned day  unnecessarily  exposed  plaintiff 
and  said  other  members  of  said  last-mention- 
ed crew  to  the  perils,  danger,  and  hazard  of 
being  killed  and  injured  by  reason  and  in 
consequence  of  the  explosion  of  highly  dan- 
gerous and  explosive  substances,  to  wit  pow- 
der and  dynamite,  in  said  shaft,  when  by  the 
use  and  exercise  of  ordinary  care  for  his 
and  their  safety  and  protection  it  cOuld  have 
protected  him  and  them  from  such  peril,  haz- 
ard, and  danger,  and  avoided  his  and  their 
injury  from  said  explosives,  and  on  and  pre- 
vious to  said  last-mentioned  day  defendant 
allowed,  permitted,  suffered,  and  caused  cer- 
tain highly  dangerous  and  powerful  explo- 
sives, to  wit,  powder  and  dynamite,  to  be  left 
hidden,  concealed,  and  obscured  in  said  shaft 
by  one  of  said  crews,  or  some  member  or  mem- 
bers thereof,  who  were  working  in  said  shaft 
as  aforesaid,  other  than  the  crew  In  which 
plaintiff  was  then  and  there  working  as 
aforesaid,  and  failed  and  omitted  to  notify, 
warn,  or  Inform  the  plaintiff  thereof,  and  al- 
lowed, permitted,  and  caused  the  plaintiff  to 
be  kept  in  ignorance  thereof,  and  to  be  sub- 
jected and  exposed  to  the  danger  of  being 
killed,  maimed,  and  injured  in  consequence 
of  an  explosion  of  such  powder  and  dyna- 
mite, and  the  plaintiff  alleges  that  each  and 
all  of  the  acts  and  omissions  of  the  defend- 
ant in  this  paragraph  mentioned,  alleged,  and 
set  forth  were  done,  performed,  ^d  took 
place  and  occurred  under  such  drcumstances 
as  to  render  each  and  all  of  them  wrongful, 
careless,  negligent,  and  reckless,  on  the  part 
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•of  the  defendant,  and  tbe  plalnttff  relies 
upon  each  and  all  of  tliem  as  groonds  of 
recovery  herein." 

The  manner  In  which  plaintiff  was  Injnred 
is  described  in  the  following  language:  "On 
August  17,  1909,  while  the  plaintifC  was  en- 
gaged in  the  performance  of  his  duties,  un- 
-der  his  said  employment,  and  was  in  or 
about  said  shaft  at  or  near  the  bottom 
thereof,  and  was  excusably  ignorant  and 
unaware  of  each  and  all  of  the  wrongful, 
•nreless,  negligent,  and  reckless  acts  and 
•omissions  of  the  defendant,  and  while  plain- 
tiff was  in  tbe  exercise  of  all  due  care  and 
•caution  for  his  own  safety,  and  without  any 
fault  or  negligence  on  the  part  of  the  plain- 
tiff, and  as  a  proximate  consequence  and 
result  of  each  and  all  of  the  said  wrongful, 
-careless,  negligent,  and  reckless  acts  and 
omissions  of  the  defendant,  before  plaintiff 
•could  escape  from  the  place  last  aforesaid  a 
great  exploslra  of,  to  wit,  powder  and  dyna- 
mite, took  place  in  said  shaft,  and  caused  a 
sreat  and  violent  concussion  therein  and 
burled  and  ttirew  therein  great  quantities  of 
rock,  earth,  and  other  matter  and  violently 
blasted  and  struck  the  plaintiff  and  knocked 
blm  with  great  force  and  violence  to  tbe 
ground." 

It  wilt  be  noticed  that  the  breaches  of  duty 
assigned  are  in  no  manner  aided  by  allega- 
tions of  plaintlflTs  conduct  upon  the  particu- 
lar occasion  beyond  this:  That  it  is  alleged 
that  defendant  did  not  respond  promptly 
to  divers  signals  given  by  plaintiff  and  said 
crew,  indicating  that  they  wished  to  leave 
tile  level  and  be  hoisted  through  the  shaft. 
The  allegations  of  duty  and  of  breaches  of 
duty  are  most  of  them  very  general,  so  much 
so  that  a  purpose  to  avoid  specification  is 
Indicated.  With  regard  to  tbe  hoisting  ap- 
paratus, the  declaration  appears  upon  anal- 
ysis to  be  sufficient  to  warrant  tlie  introduc- 
tion of  testimony  and  to  support  a  recovery 
in  accordance  with  the  following  construction 
which  we  place  upon  the  language  employed. 
The  defendant  had  furnished  a  single  method 
of  conveying  men  to  and  from  the  seventh 
level  of  the  mine.  A  part  of  the  apparatus 
and  machinery  was  the  one  for  signaling,  by 
the  use  of  which  men  in  tbe  mine  might  con- 
vey to  others  on  the  surface  notice  of  a  de- 
sire to  be  taken  from  the  mine  or  from  the 
particular  level.  It  was  the  duty  of  defend- 
ant to  maintain  all  of  this  apparatus  and 
machinery  In  a  condition  suitable  to  prompt 
action  and  service,  and  a  duty  to  promptly 
resjwnd  to  signals  indicating  that  the  men  on 
the  seventh  level  desired  to  leave  that  level. 
Proper  signals  were  given,  or  were  attempt- 
ed to  be  given,  by  means  of  the  apparatus 
provided,  upon  tbe  occasion  in  question,  by 
plaintiff  or  by  some  of  the  men  with  whom  he 
was  employed.  They  were  not  responded 
to.  Tbe  failure  to  resi)ond  contributed  to 
plaintiff's  injury,  because  he  was  thereby 
prevented  from  avoiding  or  escaping  the  re- 
•  suits  of  on  explosion.  The  failure  to  respond 
180  N.W 


was  due  to  some  fault,  defect  In,  or  some 
failure  of  the  machinery  and  apparatus  de- 
scribed. We  think  plaintiff  is  not  required 
to  point  out  tbe  particular  fault,  defect,  or 
cause  of  failure.  He  could  not  be  reasonably 
expected  to  know  whether  the  signals  were 
received  at  the  surface — whether  the  appa- 
ratus for  signaling  failed,  or  whether  an 
employe  disregarded  them  if  received,  or 
whether  in  attempting  to  send  the  cage,  or 
car,  for  the  men,  in  answer  to  the  signals, 
some  part  of  the  other  machinery  or  appa- 
ratus was  found  to  be  defective  or  otherwise 
at  fault.  But  this  construction  is  the  one  to 
which  plaintiff  should  be  limited  in  the  Intro- 
duction of  testimony,  and  Indicates  the  Issue 
presented  by  the  pleading  to  which  plaintiff 
is  restricted.  If  he  claims  that  the  system 
installed  at  the  mine  to  raise  and  lower  the 
men  is  an  unsuitable  one,  he  should  so  aver 
and  point  out  the  fault  Under  this  declara- 
tion, a  Jury  cannot  be  permitted  to  find  gen- 
erally that  some  other  arrangement  is  or 
would  have  l)een  better  than  the  one  in  use 
at  the  particular  time,  if  that  in  use  was  in 
a  reasonobly  proper  condition  to  do  what  it 
was  expected  and  required  to  do  when  such 
signals  were  given,  or  when  the  apparatus 
was  used  for  signaling.  With  the  construc- 
tion we  place  upon  it,  the  declaration  is 
within  the  reasoning  and  the  rule  of  Cristan- 
elll  V.  Saginaw  Mining  Co.,  154  Mich.  423, 
117  N.  W.  910.  The  first  five  grounds  of  de- 
murrer are  not  well  assigned. 

It  is  averred,  in  substance,  that  each  shift 
used  explosives  and  that  It  was  necessary  to 
the  safety  of  the  men  to  warn  (notify)  them 
If  the  men  of  any  other  shift  left  fuse  and 
explosives  in  the  place  where  work  was  to 
be  carried  on.  The  duty  of  defendant  to  so 
notify  or  to  warn  the  men  is  averred.  The 
alleged  breach  of  this  duty  is  hereinbefore 
set  out  It  will  be  observed  that  in  the 
clause  in  which  breaches  of  duty  are  assign- 
is  the  further  statement  that  "on  and  pre- 
vious to  said  last-mentioned  day  defendant 
allowed,  permitted,  suffered,  and  caused  cer- 
tain liighly  dangerous  and  powerful  explo- 
sives •  •  •  to  be  left  hidden,  concealed, 
and  obscured  in  said  shaft  by  one  of  said 
crews,  or  some  member  or  members  thereof, 

•  •  •  other  than  the  crew  in  which 
plaintiff  was  then  and  there  working  as 
aforesaid,  and  failed  and  omitted  to  notify, 
warn,  or  inform  the  plaintiff  thereof,  and 
allowed,  permitted,  and  caused  the  plaintiff 
to  l>e  kept  in  ignorance  thereof,  and  to  l>e 
subjected  and  exposed  to  the  danger  of  being 
killed  •  •  •  in  consequence  of  an  explo- 
sion of  such  powder  and  dynamite.  •  *  •" 
These  various  statements  and  allegations  do 
not  enlarge  the  meaning  which  we  have  given 
to  all  of  the  allegations  taken  together.  All 
crews  used  explosives.  It  was  the  duty  of 
defendant  to  notify  plaintiff  if  the  members 
of  another  crew  left  explosives  in  the  shaft, 
l>ecause,  if  such  notification  was  not  given, 
there  would  exist  an  unknown,  and  perhaps 
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trndlscoTerable,  hazard  to  which  plaintiff 
should  not  be  exposed.  This  Is  the  reason- 
able meaning. 

As  we  construe  the  language  of  the  decla- 
ration, It  Is  certain  to  a  common  Intent.  It  is 
not  so  certain  with  any  othpr  construction. 
We  aflSrm  the  Judgment  of  the  court  below. 


BOWBN  T.  QUIGLET. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Fbaudtjlent  Convetances  (§  47*)— Sauw 
IN  Bulk  Law— Conbtbuciioh— "Mebcban- 

DI8E." 

A  sale  of  horses,  wagons,  harnesses,  coal 
bags,  forks,  shovels,  baskets,  stoves,  sleigh  run- 
ners, chutes,  and  books  pertaining  to  a  retail 
coal  business  was  not  a  sale  of  "merchandise," 
within  Bulk  Sales  Law  (Pub.  Laws  1905,  No. 
223),  providing  that  sales  in  bulk  of  any  part 
or  the  whole  of  a  stock  of  merchandise,  or  mer- 
chandise and  fixtures  pertaining  to  a  business, 
otherwise  than  in  the  ordinary  course  of  trade, 
•hall  be  void,  etc. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  34 ;   Dec  Dig.  }  47.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  447»-4482 ;   voL  8,  p.  7721.) 

2.  PBAUOrUtNT    CONVKTANCBS   (I  47*)— WHAT 

CoNsrrruTEs    "Fixtdhbb"  —  Bulk   Sales 

Law. 

Bulk  Sales  Law  (Pub.  Laws  1905,  No. 
228)  provides  that  the  sale  in  bulk  of  any  part 
or  the  whole  of  a  stock  of  merchandise,  or 
merchandise  and  fixtures  pertaining  to  the  con- 
ducting of  a  business,  otherwise  than  in  the 
ordinary  course  of  trade,  shall  be  void,  etc. 
Held,  that  the  word  "fixtures"  as  so  used  refer- 
red to  such  chattels  as  merchants  usually  pos- 
sess and  annex  to  the  premises  occupied  by 
them,  to  enable  them  to  better  store,  handle, 
and  display  their  wares,  and  commonly  known 
as  trade  fixtures,  though  removable  without  ma- 
terial injury  to  the  premises  at  or  before  the 
end  of  the  tenancy,  and  did  not  Include  horses, 
wagons,  tools,  books,  and  other  appliances  used 
in  the  conduct  of  a  retail  coal  business. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  f  34 ;   Dec.  Dig.  {  47.* 

For  other  definitions,  see  Words  and  Phrases, 
Yol.  8,  pp.  2831-2846;   vol.  8,  p.  7664.] 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  William  T.  Bowen  against  Rob- 
ert M.  Qulgley,  garnishee.  Judgment  for  the 
garnishee  on  appeal  to  the  circuit  court  from 
an  adverse  Judgment  before  a  justice  of  the 
peace,  and  plaintiff  brings  error.    Affirmed. 

Argued  before  BIRD,  HOOKER,  MOORE, 
BROOKE,  and  STONE,  JJ. 

Harry  L.  Schellenberg,  for  appellant  Geo. 
F.  &  Peter  J.  Monaghan,  for  appellee. 

BIRD,  J.  The  plaintiff  sued  George  Gla- 
zier in  Justice's  court,  and  garnished  the  de- 
fendant, Qulgley.  A  Judgment  for  1390.11 
damages  and  $2  costs  passed  against  Glazier. 
Later  a  Judgment  for  a  like  amount  was  ren- 
dered against  the  defendant  The  defend- 
ant appealed  to  the  circuit  court,  where  the 
Judgment  resulted  In  his  favor.  The  plaintiff 
brings  the  case  to  this  court  for  review. 


The  basis  of  the  garnishee  salt  was  tbe 
purchase  by  defendant  of  certain  personal 
property  from  the  principal  defendant.  Gla- 
zier. Glazier  had  been  a  retail  coal  dealer, 
and  had  become  Indebted  to  plaintiff  for  coaL 
While  so  indebted,  he  sold  his  coal  business 
and  certain  personal  property  to  the  defend- 
ant for  $450.  The  personal  property  was  con- 
veyed by  bill  of  sale,  and  consisted  of  the 
following  articles:  "1  reach  lumber  wagon; 
harness  complete;  2  horse  covers;  2  dty  box- 
es; 1  mud  box;  about  80  coal  bags,  more  or 
less;  2  forks;  2  shovels ;  single  reach  wagon ; 
2  coal  screois;  8  metal  baskets;  horse  cov- 
ers; 1  team  of  bay  horses;  1  dump  wagon; 
1  circle  coal  wagon ;  1  desk;  1  safe;  baskets; 
chairs;  stove;  sleigh  runners;  extra  horse 
collars  and  harnesses;  chutes;  all  books  per- 
taining to  business." 

In  making  the  sale  it  la  dalmed  by  plain- 
tiff that  the  bulk  sales  law  (Act  No.  223, 
Laws  1905)  was  transgressed.  In  that  tbe 
statutory  notice  to  creditors  was  not  given. 
When  the  case  was  heard  in  circuit  court  it 
was  conceded  that  the  notice  to  creditcrrs  was 
not  given.  The  defendant  Insists  that  no  no- 
tice to  creditors  was  necessary,  for  the  rea- 
son that  the  sale  did  not  come  within  the 
statute,  first  because  no  merchandise  was 
sold,  and,  second,  because  the  personal  prop- 
erty conveyed  by  the  bill  of  sale  does  not 
constitute  "fixtures."  The  trial  court  took 
defendant's  view  of  the  case  and  directed 
a  verdict  in  his  behalf.  The  plaintiff  now 
insists  that  the  trial  court  was  In  error  tipon 
both  of  those  propositions. 

Did  the  defendant  purchase  any  merchan- 
dise? There  was  considerable  testimony  di- 
rected to  the  question  as  to  whether  there 
was  any  coal  on  hand  at  the  time  the  pur- 
chase was  made.  It  appehrs  that  there  was 
some,  but  that  Glazier  reserved  It  and  after- 
wards sold  it  out  before  the  defendant  com- 
menced business.  It  Is  not  very  Important 
as  the  defendant  testifies  that  he  purchased 
nothing  except  what  was  mentioned  In  the 
bill  of  sale,  and  this  does  not  seem  to  be  de- 
nied. The  court  was  not  in  error  in  holding, 
under  tbe  testimony,  that  there  was  no  sale 
of  merchandise. 

Were  the  articles  conveyed  by  the  bill  of 
sale  "fixtures"  within  the  meaning  of  the 
bulk  sales  law?  The  language  of  tbe  act 
provides  In  part  that:  "Tbe  sale,  transfer, 
or  assignment,  In  bulk  of  any  part  or  the 
whole  of  a  stock  of  merchandise,  orr  merchan- 
dise and  the  fixtures  pertaining  to  the  con- 
ducting of  said  business,  otherwise  than  in 
ordinary  course  of  trade,  and  In  the  regular 
and  usual  prosecution  of  the  business  of  the 
seller,  transferror  or  assignor  shall  be  void," 
etc. 

Inasmuch  as  this  law  Is  aimed  at  the  busi- 
ness of  merchants,  we  think  the  word  "flx- 
tures,"  as  used  in  this  statute^  must  have  ref- 
erence to  such  chattels  as  merchants  usual- 
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ly  posMSB  and  annex  to  the  premises  occu- 
pied by  them,  to  enable  them  the  better  to 
store,  handle,  and  display  their  goods  and 
wares.  Such  chattels  when  annexed  to  the 
premises  become  flztaree.  They  are  general- 
ly removed  without  material  Injnry  to  the 
premises  at  or  before  the  end  of  the  tenancy. 
They  are  sometimes  called  trade  fixtures. 
13  Amer.  &  Bng.  Bncy.  648;  Bartlett  t.  Hayl- 
land,  92  Mich.  55%  (»  N.  W.  1008. 

It  Is  suggested  that  by  reason  of  the  words 
"jpertalnlng  to  the  conducting  of  said  hvA- 
nees"  the  statute  should  be  given  a  broader 
meaning  than  It  otherwise  would  be  given, 
and  be  made  to  Include  the  furniture,  tools, 
Tehides,  and  appliances  which  were  used  in 
and  about  the  conducting  of  the  coal  busi- 
ness. We  are  not  persuaded  that  the  Legis- 
lature has  Indicated  by  the  language  made 
use  of  that  it  intended  the  word  "fixtures" 
should  have  any  other  or  different  meaning 
than  Is  usually  given  to  It  in  the  relation  of 
landlord  and  tenant  It  is  probably  true  tbat 
tbe  act  could  be  made  more  effective  if  we 
were  to  give  the  word  "fixtures''  the  enlarged 
meaning  claimed  for  it,  but  we  do  not  feel 
that  the  language  of  the  statute  will  Justify 
us  in  so  doing.  If  the  Legislature  has  stop- 
ped short  of  making  It  an  effective  act.  It  Is 
not  the  business  of  this  court  to  finish  the 
legislation  by  construction. 

Applying  the  rule  which  we  have  indicat- 
ed must  be  the  test  In  such  cases,  we  are  of 
the  opinion  that  none  of  the  articles  mention- 
ed in  the  bill  of  sale  comes  within  that  term. 
There  Is  nothing  About  them  that  would  sug- 
gest that  they  are  capable  of  being  annexed 
In  any  way  to  the  premises.  We  think  the 
court  was  right  in  holding  that  they  were  not 
fixtures  within  the  meaning  of  the  bulk  sales 
law. 

The  Judgment  of  the  trial  court  is  affirmed. 

HOOKER,  BROOKE,  and  STONE,  JJ., 
concurred. 

MOORE,  J.  As  a  stock  of  merchandise 
was  not  sold,  the  statute  does  not  apply,  and 
for  that  reason  I  concur  in  the  result 


DAVIS  et  al.  v.  McCAMMAN  et  aL 
(Sapicnia  Court  of  Michigan.    March  81,  1911.) 

1.  BqviTT  (i  44*)— PaoBATB  Cotibts— Juus- 
Dicpnox. 

ne  probate  court  baa  exclusive  jurisdic- 
tion over  tb«  settlement  of  the  estates  of  deceas- 
ed penons,  except  where  its  remedies  are  inade- 
?[nate,  or  the  interposition  of  equity  is  necessary 
or  some  auxiliary  purpose. 
[EJd.  Note. — For  other  cases,  see  Equity,  Dec. 
Dig.  I  44.*} 

2.  Dquitt   (I   44*>— Administbation    Suit  — 
JuBisDicTiOH   or  Pbobatb  Coubt— Resobt 

TO  EQOTTT. 

Salt  in  equity  to  correct  frand  in  admin- 
istration does  not  lie,  in  the  absence  of  a  show- 


ing of  diligence  by  complainant  In  protecting 
her  rights,  that  the  fraud  was  discovered  too 
late  to  be  corrected  in  the  probate  court,  and 
why  relief  was  not  sought  there  or  on  appeal  to 
the  circuit  court 

[Ed.  Note.— For  other  easel,  see  Equity,  Dec. 
Dig.  {  44.*]  ^^ 

Appeal  from  Circuit  Court,  Eaton  County, 
In  Chancery;  Clement  Smith,  Judge. 

Suit  by  Charles  J.  Davis  and  anotlier 
against  James  R.  McCamman  and  anotiier. 
Decree  for  defendants,  and  complainants  ap- 
peal.   Affirmed. 

Argued  before  MOORE,  McALYAT, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Samuel  H.  Davis  (O.  H.  Reed,  of  counsel), 
for  appellants.  Horace  S.  Maynard,  for  ap- 
pelleea 


BLAIR,  J.  The  bill  of  complaint  in  this 
cause,  filed  in  August,  1010,  alleges  the  death 
intestate  of  Malvina  R.  McOamman  of  the 
city  of  Charlotte,  February  7,  1901,  seised 
and  possessed  of  a  large  amount  of  real  and 
personal  property,  and  leaving  as  her  heirs 
at  law  one  son,  James  R.  McCamman,  and 
two  daughters,  Amanda  M.  Martin  and  Mary 
A.  Lindsay  Smith;  that  on  April  8,  1001, 
letters  of  administration  were  duly  issued  to 
said  James  R.  McCamman  as  administrator 
of,  said  estate;  that  the  appraisers  appraised 
property  outside  of  Eaton  couhty  without  any 
warrant  therefor;  that  the  Inventory  of  the 
estate  "is  grossly  false  and  fraudulent ;  that 
large  and  valuable  tracts  of  real  estate  of 
which  the  said  Malvina  R.  McCamman  died 
seised  are  omitted  from  said  inventory;" 
that  her  homestead  Is  omitted,  and  "that  the 
said  James  R.  McCamman  falsely  and  fraud- 
ulently withheld  same  from  the  effects  and 
Inventory  of  said  estate,  and  that  the  said 
James  R.  McCamman  has  falsely  and  fraud- 
ulently appropriated  the  said  property  to  his 
own  use  and  benefit;"  that  a  valuable  piece 
of  property  in  Battle  Creek  is  omitted,  and 
"that  the  said  James  R.  McCamman  and  the 
said  Amanda  M.  Martin  have  falsely  and 
fraudulently  withheld  same  from  effects  and 
inventory  of  said  estate,  and  that  the  said 
Amanda  M.  Martin  has  falsely  and  fraudu- 
lentiy  appropriated  the  same  to  her  own 
personal  use  and  profit;"  that  certain  land 
In  Lansing  was  inventoried  which  did  not  be- 
long to  the  estate,  and  the  administrator 
opened  a  gravel  pit  and  sold  gravel  there- 
from and  charged  the  estate  in  Ills  accounts 
large  sums  of  money  for  labor  of  men  and 
teams,  for  personal  services  and  traveling 
expenses,  litigation,  etc.,  the  exact  amount 
of  which  complainants  are  unable  to  state; 
that  the  charges  so  made  were  not  legitimate 
and  were  "fraudulent  upon  the  estate";  "that 
various  sums  of  money,  the  exact  amounts 
of  which  are  not  known  to  your  orator  and 
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oratriz,  were  borrowed  from  the  said  Mal- 
Tlna  R.  McOamman  by  the  said  Aiaanda  M. 
Martin  and  the  said  James  R.  McCamman, 
but  that  said  Inventory  contains  no  Items 
containing  sums  so  borrowed,  except  one  Item 
of  $250  due  said  estate  from  James  R.  Mc- 
Camman; that  said  Inventory  shows  no  sums 
borrowed  by  Amanda  M.  Martin.  Your 
orator  and  oratrlx  believe  and  charge  the 
fact  to  be  that  large  sums  of  money  are 
due  the  estate  from  said  parties,  and  that 
such  sums  have  been  falsely  and  fraudulent- 
ly withheld  from  said  estate." 

"Your  orator  and  your  oratrlx,  further 
show  that  the  said  James  R.  McCamman,  as 
administrator,  has  falsely  and  fraudulently 
credited  himself  with  various  Items  of  dis- 
bursements, much  to  the  damage  of  the  es- 
tate, and  that  he  has  appropriated  such  sums 
to  his  own  personal  use  and  benefit;  that  In 
his  report  to  the  said  probate  court  filed 
on,  to  wit,  the  4th  day  of  October,  A.  D. 
1906,  on  page  26,  a  certified  copy  of  which  is 
hereto  annexed  marlied  Exhibit  H,  and  made 
a  part  of  this  bill,  he  credits  himself  with 
disbursements  of  the  following  items,  to  wit : 
Cash  $758.16;  expended  house,  $179.14;  that 
said  Items  are  In  excess  of  his  (otal  disburse- 
ments as  Itemized  In  said  annual  report.  In 
which  the  aggregate  total  disbursements,  as 
itemized,  are  $17,876 ;"  that  the  administra- 
tor credited  himself  in  his  accounts  with 
$2,480  for  certain  lands,  whereas  the  aggre- 
gate amounts  of  the  considerations  of  the 
conveyances  thereof  amounted  to  $2,541.33; 
that  the  reports  show  an  amount  received 
from  one  Cook  of  $200.45  for  the  sale  of  real 
estate,  and  a  certain  deed  shows  the  express- 
ed consideration  to  be  $225;  that  the  ac- 
count shows  the  sum  of  $401.55  received  from 
one  Meacham,  and  a  deed  recorded  shows  a 
consideration  expressed  of  $575 ;  that  the  to- 
tal sum  derived  from  the  sale  of  real  estate 
shown  by  the  account  is  much  less  than  the 
total  consideration  shown  by  the  deeds  of 
conveyances,  but  the  accounts  are  so  Indefi- 
nite that  It  Is  Impossible  to  determine  Just 
where  the  discrepancy  Is,  and  the  not  keep- 
ing of  proper  accounts  is  a  fraud  on  the  es- 
tate and  heirs;  that  the  administrator  has 
not  accounted  for  bis  doings  between  the 
period  of  October  1,  1906,  and  April  30,  1907; 
that  the  probate  order  of  May  9, 1907,  direct- 
ed the  administrator  to  pay  over  one-third 
of  $780  found  to  be  the  balance  to  be  dis- 
tributed to  the  said  three  heirs  at  law,  but 
be  did  not  pay  one-third  to  complainant 
Smith;  that  a  large  amount  of  real  estate 
belonging  to  said  estate  was  conveyed  by 
the  heirs  at  law  without  the  order  of  the 
court ;  that  the  receipts  of  those  sales  should 
have  been  paid  to  the  heirs,  and  not  have 
gone  into  the  funds  of  the  estate;  but  the 
administrator  refused  to  pay  any  portion  to 
complainant  Smith;  that  the  administrator, 
without  authority,  used  $1,100,  to  construct 


a  new  house,  and  $170,  to  purchase  a  bouse, 
of  the  moneys  of  the  estate ;  that  <Mi,  to  wit, 
the  25th  day  of  AprU,  A.  D.  1907,  the  said 
James  R.  McCamman,  as  administrator,  ex- 
hibited and  filed  a  final  report  of  his  doings 
in  said  estate  and  petitioned  that  the  same 
be  allowed,  a  certified  copy  of  which  is  here- 
to annexed  and  marked  Elxhibit  A.  and  made 
a  part  of  this  bill ;  that  on,  to  wit,  the  9th 
day  of  May,  A.  D.  1907,  upon  due  hearing 
said  probate  court  made  an  order  allowing 
said  final  account;  that  said  order  is  record- 
ed in  Liber  37  of  Probate  Records,  on  page 
123,  a  certified  copy  of  which  is  hereto  annex- 
ed, marked  Exhibit  B,  and  made  a  part  of  this 
bill;  that  on,  to  wit,  the  6th  day  of  March, 
A.  D.  1908,  said  James  R.  McCamman,  as 
administrator,  exhibited  and  filed  a  final  ac- 
count of  his  doings  in  said  estate  with  said 
probate  court,  and  petitioned  that  the  same 
be  allowed,  a  certified  copy  of  said  petition 
is  hereto  annexed,  marked  Exhibit  C,  and 
made  a  part  of  this  bill;  that  on,  to  wit  the 
26th  day  of  March,  A.  D.  1909,  hearing  was 
had  on  said  petition,  and  said  probate  court 
made  an  order  allowing  said  final  account: 
that  said  order  allowing  said  final  account 
is  recorded  in  Liber  83  of  the  Probate  Rec- 
ords, on  page  292,  a  certified  copy  of  which 
Is  hereto  annexed,  marked  Exhibit  D,  and 
made  a  part  of  this  bill;  that  on,  to  wit. 
the  lOtb  day  of  September,  A.  D.  1909.  the 
said  Mary  A.  Lindsay  Smith  did  duly  assign 
certain  of  her  Interest  to  Charles  J.  Davis 
of  the  city  of  Lansing,  county  of  Ingham, 
and  state  of  Michigan." 

The  second,  third,  and  fourth  paragraphs 
of  the  prayer  for  relief  are  as  follows :  "That 
the  court  set,  aside  the  orders  of  the  said 
probate  court  of  May  9,  A.  D.  1907,  and  of 
March  26,  1909.  That  the  court  set  aside 
the  annnal  reports  of  said  administrator,  of 
his  doings  in  said  estate,  and  direct  him  to 
fully  and  truly  account  of  his  doings  in  con- 
nection with  said  estate.  That  said  James 
R.  McCamman  be  discharged  as  administra- 
tor, and  that  the  said  probate  court  be  di- 
rected to  appoint  some  other  person  who  Is 
suitable  and  well  qualified  to  act  as  adminis- 
trator." 

The  defendants  demurred  to  the  bill,  wltli 
a  plea  Joined.  The  demurrer  was  Ignored  by 
the  court.  The  plea,  broadly,  was  that  the 
matters  alleged  in  the  bill  were  relating  to 
the  settlement  of  an  estate  of  which  tbe 
probate  court  had  exclusive  Jurisdiction,  and 
that  the  bill  showed  no  grounds  authorizing 
an  equity  court  to  usurp  the  Jurisdiction  of 
the  probate  court  and  take  the  estate  and 
settle  it  to  the  exclusion  of  the  probate  court 
The  opinion  of  the  court  held  the  plea  well 
taken,  and  a  decree  was  entered  in  accord- 
ance with  the  opinion.  Complainants  appeal 
from  the  decree  allowing  the  plea.  The  plea 
sets  up  Jn  detail  the  proceedings  In  the  pro- 
bate court. 
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The  probate  court  has  exclusive  Jurisdic- 
tion over  the  settlement  of  the  estates  of 
deceased  persons,  except  where  Its  remedies 
are  Inadequate,  or  the  Interposition  of  equity 
is  necessary  for  some  auxiliary  purpose.  No- 
lan V.  Garrison,  156  Mich.  307,  120  N.  W. 
977.  We  have  held  that  the  probate  court 
has  authority  to  order  a  rehearing  of  an 
administrator's  account,  on  a  showing  of  mis- 
take or  fraud,  under  the  provisions  of  Act 
No.  271,  Public  Acts  of  1905.  In  re  Mills' 
Estate,  158  Mich.  504,  122  N.  W.  1080. 

Conceding  that,  where  fraud  has  been  dis- 
covered too  late  to  apply  to  the  probate  court 
for  relief,  the  court  of  chancery  has  Jurisdic- 
tion, in  aid  of  the  probate  proceedings,  to 
set  aside  orders  fraudulently  procured :  "He 
who  Invokes  the  aid  of  a  court  of  equity  to 
set  aside  a  Judgment  rendered  against  hltn 
In  a  court  of  law  must  show  by  his  bill  that 
be  has  been  diligent  In  prosecuting  his  reme- 
dy at  law.  If  be  had  the  opportunity  to  In- 
terpose his  defense  at  law  and  failed  to 
avail  himself  of  It,  a  court  of  equity  will 
dose  Its  door  to  him."  Weisman  v.  Mewton 
Beef  Co.,  154  Mich.  511,  118  N.  W.  2.  And: 
"The  allegations  of  the  bill  of  complaint  In 
equity  to  obtain  an  Injunction  against  a  Judg- 
ment at  law  must  be  positive,  explicit,  and  cer- 
tain, and.  If  fraud  Is  the  ground  upon  which 
the  aid  of  equity  Is  asked  In  relieving  against 
a  Judgment,  It  Is  not  sufficient  to  incorporate 
in  the  bin  general  allegations  of  fraud,  de- 
ceit, or  misconduct,  but  the  specific  facts 
constituting  the  alleged  fraud  must  be  set 
forth."  Andrews  v.  Osbom,  150  Mich.  77, 
123  N.  W.  599. 

There  Is  no  allegation  In  the  present  bill 
of  complaint  of  any  diligence  whatever  on 
the  part  of  complainant  Smith  In  protect- 
ing her  rights;  nor  that  she  discovered  the 
frauds  complained  of  too  late  to  bring  them 
to  the  attention  of  the  probate  court  and 
procure  the  correction  of  the  accounts;  nor 
that  she  was  ignorant  of  their  existence; 
nor  that  they  were  not  passed  upon  by  the 
probate  court  There  Is  no  allegation  that 
she  did  not  have  due  notice  and  opportunity 
to  be  heard  with  full  knowledge  of  the  facts. 
There  is  no  explanation  ottered  in  the  bill 
as  to  why  she  did  not  appeal  to  the  circuit 
court  or  petition  the  probate  court  to  set 
aside  the  orders.  In  short,  so  far  as  any- 
tliing  to  the  contrary  In  this  bill  is  concern- 
ed, the  complainants,  with  full  information 
as  to  the  facts  necessary  to  protect  their 
rights,  have  voluntarily  delayed  until  their 
remedies  at  law  liave  been  lost  by  lapse  of 
time.  The  record  shows  that  the  probate 
proceedings  were  regular;  the  bill  doles  not 
successfully  Impeach  them  for  fraud;  and 
the  bill  of  complaint  was  properly  dismiss- 
ed.   Andrews  v.  Osbom,  supra. 

The  decree  is  affirmed. 


PEOPLE  V.  SHARRAR. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Cbiuinal  Law  (8  1147*)  —  Puwishubmt  — 
Discretion  of  Tbial  Coubt. 

Where  the  trial  court  preliminary  to  pass- 
ing sentence  denied  the  right  under  the  statute 
to  exercise  a  discretion  to  fine  or  imprison  ac- 
cused, and  imposed  a  fine  and  imprisonment 
which  was  authorized  by  the  statute,  the  con- 
struction placed  by  the  court  on  the  statute  did 
not  affect  the  sentence  imposed,  and  the  court 
on  writ  of  error  will  not  interfere  therewith. 

[Ekl.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.   Dig.   i  1147.*] 

2.  Intoxicatino   Liquobs   (I   242*)— Viola- 
tion OF  Local  Option  Law— Ponisumest. 

Public  Acts  1899,  No.  183,  I  16,  provid- 
ing for  punishment  by  fine  and  Imprisonment 
tor  violating  the  local  option  law,  requires  the 
imposition  of  a  fine  and  imprisonment  for  a 
conviction,  and  the  court  is  without  discretion. 
[EM.  Note.— EV>r  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  35&-361;  Dec.  Dig.  1 
242.*] 

On  rehearing.    Denied. 

For  former  opinion,  see  127  N.  W.  801. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  ilOORB,  McALVAT,  BROOKE, 
BLAIR,  and  STONE;  JJ. 

OSTRANDER,  C.  J.  This  cause  has  been 
reheard  upon  the  application  of  respondent 
We  are  satisfied,  after  a  careful  re-examina- 
tion of  the  record,  that  whether  the  court 
properly  construed  the  statute  as  requiring 
the  Imposition  of  a  fine  and  a  term  of  Im- 
prisonment is  a  question  not  involved.  In 
People  V.  Minter,  59  Mich.  667,  26  N.  W.  701, 
relied  upon  by  respondent  it  appeared  in 
the  Judgment  entry  that  the  court  declined  to 
exercise  the  discretion  to  fine  or  imprison 
upon  the  ground  that  such  discretionary  pow- 
er did  not  exist  In  the  present  case,  pre- 
liminary to  passing  sentence,  the  court  in 
a  similar  way  denied  the  right  of  the  court 
to  exercise  a  discretion  to  flue  or  imprison. 
But  the  court  went  further  and,  after  recit- 
ing facts  and  reasons  for  refusing  to  exer- 
cise a  discretion  In  favor  of  respondent,  and 
after  imposing  sentence,  concluded  by  say- 
ing: "I  presume  that  the  ultratemperance 
people  will  think  it  is  very  much  too  low, 
while  your  friends  will  think  It  is  very  much 
too  high.  The  court  is  satisfied  that  It  Is 
Just  about  wliat  it  ought  to  be." 

The  court  was  warranted  in  imposing  the 
sentence  which  was  pronounced.  It  does 
not  appear  that  the  construction  which  the 
court  placed  ui>on  the  statute  affected  the 
Judgment  pronounced.  The  contrary  conclu- 
sion Is  supported  by  the  statement  of  the 
court  above  quoted.  In  holding  as  we  did 
in  the  former  opinion  that  the  statute  sen- 
tence in  such  cases  Is  flue  and  imprisonment 
and  that  it  may  not  be  fine  or  Imprisonment 
we  were  influenced  by  the  fact  that  section 
16  of  Act  207,  Public  Acts  Of  1889,  provided 
for  a  punishment  by  fine  or  impriaonment 
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and  the  same  section,  practically  rerenacted 
in  Act  183,  Public  Acts  of  1899,  prorides  for 
the  punishment  by  fine  and  Imprisonment. 
See,  also.  Act  107,  Public  Acta  1909.  Comp. 
Laws,  8  11,973,  la  a  portion  of  chapter  334, 
entitled  "Judgments  In  criminal  cases,"  and 
it  reads:  "Whenever  it  is  provided  that  an 
offender  shall  be  punished  by  imprisonment 
in  the  county  Jail  and  a  fine,  such  oftender 
may,  at  the  discretion  of  the  court,  be  sen- 
tenced to  be  punished  by  such  imprisonment 
without  the  flne,  or  by  such  fine  without  the 
imprisonment;  and,  whenever  it  is  provided 
that  an  offense  shcdl  be  punished  by  flne  or 
Imprisonment,  the  court  may  impose  both 
such  flne  and  imprisonment,  in  its  discre- 
tion." If  this  general  statute  modifies  the 
provisions  of  section  16  of  the  Public  Acts 
of  1899,  it  Is  wholly  immaterial  whether  the 
punishment  provided  is  flne  anA  imprison- 
ment or  flne  or  imprisonment  If  no  limita- 
tion upon  the  discretion  of  the  court  was  in- 
tended by  the  Legislature  when  It  amended 
section  16,  then  nothing  was  accomplished  by 
substituting  in  the  law  the  word  "and"  for 
the  word  "or."  We  were  of  opinion  that  such 
Intention  may  be  found  In  the  very  fact  and 
character  of  the  amendments. 

If  liquor  is  sold  in  a  local  option  county, 
upon  the  regular  prescriptions  of  a  regular 
practicing  physician,  to  a  man  who  is  in  the 
habit  of  getting  Intoxicated,  la  the  druggist' 
protected  if  he  acted  In  good  faith  without 
knowledge  of  the  habits  of  the  purchaser? 
The  discussion  may  be  narrowed.  It  is,  and 
must  be,  admitted  that  the  local  option  law 
In  terms  refers  to  the  general  law  and  to  the 
local  option  law  for  rules  controlling  sales 
of  liquor  by  druggists.  The  general  law  for- 
bids sales  of  liquor  by  druggists  for  any 
other  than  medicinal  and  sclentlflc  purposes. 
So  does  the  local  option  law.  The  general 
law  forbids  any  sales,  directly  or  Indirectly, 
by  druggists  to  minors  who  do  not  present 
the  written  order  of  a  i>arent  or  guardian,  to 
intoxicated  persons,  to  persons  in  the  habit 
of  getting  Intoxicated,  to  Indians  and  to 
various  others. 

Construing  this  law  (Comp.  Laws,  {  5381), 
this  court  held.  In  a  case  wbere  liquor  was 
sold  to  a  minor,  that  the  good  faith  belief 
of  the  druggist,  based  upon  the  appearance 
and  statements  of  the  purchaser  that  he 
was  not  a  minor,  was  not  a  defense.  It  was 
said  that  the  statute  had  not  made  Intent  an 
Ingredient  of  the  offense.  People  v.  Curtis, 
129  Mich.  1,  87  N.  W.  1040,  95  Am,  St.  Rep. 
404.  In  Bailey  v.  Brtggs,  143  Mich.  303,  106 
N.  W.  863,  which  was  an  action  brought  by 
a  .parent  against  a  druggist  for  damages  re- 
sulting from  a  sale  of  liquor  to  a  minor  who 
presented  a  forged  order  of  the  parent,  the 
rule  of  People  y.  Curtis  was  followed.  It 
will  be  noted  tbat  the  statute  classes  minors, 
who  do  not  present  an  order  from  the  par- 
ent, with  persons  intoxicated,  those  In  the 


habit  of  getting  intoxicated,  Indians,  and 
various  others.  Therefore,  If  intent  is  not 
an  ingredient  of  the  offense  of  selling  liquor 
to  a  minor.  It  Is  not  an  Ingredient  of  the  of- 
fense when  liquor  is  sold  to  a  person  who  la 
in  the  habit  of  getting  intoxicated.  And  if 
the  provision  in  the  local  option  law  for  sales 
only  upon  a  prescription  merely  adds  to  the 
provisions  of  the  general  law  a  further  regu- 
lation, then  a  druggist  may  not  sell  to  any 
of  the  classes  named  in  the  general  law  upon 
a  prescription,  although  a  proper  prescrip- 
tion is  presented,  and  must  determine,  at  bis 
peril,  that  a  purchaser  is  not  one  to  whom 
sales  are  forbidden. 

The  consequences  of  such  a  construction 
are  considerable.  The  purpose  of  the  local 
option  law  is  to  prohibit  sales  of  liquor  as 
a  beverage  In  certain  localities.  It  is  not  its 
purpose  to  forbid,  or  even  to  diminish,  sales 
of  liquor  for  medicinal  or  mechanical  pur- 
poses. In  local  option  counties  the  drug  store 
Is  the  only  place  where  liquor  may  be  dto- 
pensed  for  such  lawful  purposes.  The  regu- 
lations and  restrictions  upon  the  trafSc  are 
aimed  at  preventing  sales  of  liquor  to  be 
used  as  a  beverage  under  the  guise  of  sales 
for  medicinal  and  sdentlflc  purposes.  If 
sales  of  liquor  to  certain  persons  are  abso- 
lutely forbidden.  It  is  the  sale  and  the  status 
of  the  person  to  whom  the  sale  ia  made  which 
are  controlling  in  determining  whether  the 
law  is  violated,  and  not  the  purpose  for 
which  the  liquor  is  procured.  A  man  In  the 
habit  of  getting  Intoxicated  may  not  procure 
liquor  upon  a  prescription  made  for  a  mem- 
ber of  his  family.  An  Infinite  variety  of 
facts  may  be  supposed,  the  consequences  of 
which,  under  the  law,  would  appear  to  be 
insensible  or  harmful. 

A  consideration  urged  by  counsel  for  re- 
spondent Is  that  the  construction  of  the  law 
which  Is  Indicated  operates  to  deny  to  cer- 
tain persons  benefits  which  the  law  secures 
to  others.  We  are  not  apprehensive  tbat  one 
to  whom  liquor  would  be  beneficial  as  a 
medicine  wlU  be  deprived  of  Its  beneficial 
use.  It  must  be  assumed  that  all  conse- 
quences of  administering  the  law  according 
to  Its  terms  were  considered  by  the  Legisla- 
ture. We  cannot  say  that  the  legislative 
power  has  been  abused.  The  law  Is  an  ex- 
ercise of  police  power,  and  after  mature  re- 
flection we  are  still  of  opinion  that  the  con- 
struction which  we  placed  upon  it  in  the  for- 
mer opinion  Is  the  only  reasonable^  and 
therefore  the  required,  construction. 


YOUNG   T.   BLANGHARD. 

(Supreme  Conrt  of  Michigan.    Mardt  31,  1911.) 

1.  Afpeabancb  (8  8»)— Pbocebdinqb  Consti- 
tuting— Jurisdiction— Tnian   Pebsons. 
Where  the  grantee  of  the  purchaser  at  a 
tax  sale  appeared  in  tax  proceedings  by  peti- 
tion for  a  writ  of  assistance,  he  became  one  of 
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the  paitlM  to  the  caw,  submitted  himself  to 
the  Jurisdiction  of  the  court,  aiid,  upon  peti- 
tion bj  the  owner  of  the  land  at  the  time  of 
the  tax  sale  to  have  the  sale  set  aside  because 
-of  such  owner's  incompetency,  which  proceed- 
ing is  a  branch  of  the  oriKinal  matter,  such 
srantee  cannot  be  considered  a  third  party  or 
a  stranger  to  the  whole  proceeding,  so  as  to 
preclude  his  rights  being  determinea  upon  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  If  23-41 ;    Dec.  Dig.  |  8.«] 

2.  Appkai.  and  EiBBOB  (I  1194*)— ErnccT  or 
DBCisioif  ON  AppeaIt-kes  Judicata. 
Where,  upon  petition  by  the  grantee  of  the 
purchaser  of  land  at  a  tax  sale  for  a  writ  of 
assistance,  the  original  owner  of  the  land  filed 
a  petition  to  set  aside  the  tax  sale  on  the 
ground  of  her  mental  incapacity,  and  the  trial 
«onrt  declined  to  pass  niK>n  the  original  owner's 
petition,  until  the  Supreme  Conrt  nad  rendered 
a  decision,  and  the  Supreme  Court  directed 
that  its  order  aflSrming  the  decree  of  the  lower 
conrt  granting  the  writ  of  assistance  should  be 
entered  without  prejudice  to  the  disposition  of 
the  question  raised  by  the  original  owner's  peti- 
tion for  relief  on  the  ground  of  mental  in- 
capacity, that  Judgment  was  not  res  judicata 
«f  petitioner's  mental  capacity  in  the  lower 
conrt  on  such  petition,  though  the  opinion  and 
Judgment  of  the  Supreme  Court  did  not  express- 
ly state  that  the  decree  appealed  from  stood 
without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Cent  Dig.  |{  464&-4660;  Dec.  Dig.  { 
1194.»] 

S.  Taxation  (|  e89»)— Tax  Saleb— Pkoceed- 
iNOs  TO  Set  Aside— Limitations. 

The  limitation  prescribed  by  General  Tax 
I/aw  (Pub.  Acts  1898,  No.  20(8)  |  70,  providing 
that  no  tax  sale  shall  be  set  aside  after  con- 
firmation, except  where  the  taxes  were  paid  or 
the  property  was  exempt  from  taxation,  in 
which  case  the  owner  might  move  at  any  time 
within  one  year  after  he  shall  have  had  notice 
of  such  sale  to  set  it  aside,  does  not  apply  to 
the  remedy  provided  by  section  69,  providing 
that,  where  lands  belonging  to  an  incompetent 
person'  are  sold  for  taxes,  if  It  shall  appear  to 
the  court  necessary  for  protection  of  the  rights 
of  such  Incompetent  person  to  order  the  sale 
canceled,  it  may  so  order. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
<3ent  Dig.  S|  1880-1386;    Dec.  Dig.  t  689.*] 

4.  Insane  Pebsons  (|  71*>— Tax  Sales— Set- 
ting Aside  — Sai,e  of  jUand  op  Incompe- 
tent—Natuke  OF  Remedy. 

General  Tax  Law  (Pub.  Acts  1893,  No. 
206)  i  69,  providing  that  where  land  belonging 
to  an  incompetent  person  has  been  sold  for 
taxes,  and  it  shall  appear  to  the  conrt  neces- 
sary, for  the  protection  of  the  rights  of  such 
Incompetent,  to  order  such  sale  canceled,  it  may 
00  order,  does  bot  provide  a  remedy  merely  per- 
sonal to  the  Incompetent  landowner,  bat  such 
relief  may  be  granted  the  owner's  heirs,  where 
«he  died  pending  proceedings  for  jnicb  relief. 

(Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  I  71.»] 

5.  Insane  Pebsons  (|  71*)— Tax  Saues— Sau! 
OF  Land  of  Incompetent— Setting  Aside 
— Necessitt  fob  Reimbubsement. 

Where  a  tax  sale  of  land  of  such  an  Incom- 
petent is  set  aside  nnder  the  statute,  the  grantee 
of  the  purchaser  at  the  tax  sale,  having  no 
occasion  to  know  when  he  bought  the  land  that 
the  owner  was  not  competent,  must  be  reim- 
bursed for  payments  made  by  him  or  his  gran- 
tors to  the  state  when  the  tax  deed  was  made, 
and  for  any  taxes  subsequently  paid,  with  in- 
terest at  the  legal  rate,  less  the  net  revenue,  if 


any,  that  he  may  have  received  from  the  prop- 
erty. 

[Bid.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  I  71.*] 

Appeal  from  Circuit  Court,  Ottawa  Coun- 
ty, In  Chancery ;  Philip  Padgbam,  Judge. 

Petition  by,  Catherine  H.  Young,  by  her 
next  friend,  against  Lewis  H.  Blanchard  to 
set  aside  a  tax  sale,  prosecuted  by  petition- 
er's administrator  after  her  death  pending 
the  proceeding.  From  a  decree  setting  aside 
the  sale,  defendant  appeals.     AfiSrmed. 

Argued  before  BIRD,  HOOKER,  MOORE, 
McALVAY,  and  STONE,  JJ. 

Charles  E.  Soole,  for  appellant  LUlie  & 
Osterhous,  for  appellee. 

MOORE,  J.  Some  phases  of  this  litigation 
were  before  this  court  in  the  case  of  Blanch- 
ard V.  Young,  162  Mich.  619,  116  N.  W.  189. 
A  reading  of  the  opinion  in  that  case  wHl  be 
belpfnl  In  understanding  the  questions  tn- 
Tolved  in  this  proceeding.  After  the  opinion 
was  handed  down  in  that  case,  the  court  be- 
low proceeded  to  hear  the  petition  referred 
to  In  the  opinion,  praying  relief  because  Mrs. 
Young  was  a  mentally  incompetent  person. 
After  a  full  bearing  the  court  decided  Mrs. 
Young  was  mentally  incompetent  when  the 
lands  were  sold,  and  ever  since  that  time. 

The  defenses  interposed  in  the  conrt  below 
and  the  disposition  thereof  are  so  well  stated 
in  the  written  findings  of  the  court  that 
we  quote  them  here:  "Counsel  for  Mr. 
Blanchard  has  made  many  claims  in  objec-, 
tlon  to  the  petition  filed  on  behalf  of  Mrs. 
Young,  chief  among  which  are  the  following : 

(1)  That  Mr.  Blanchard  Is  a  third  party  to 
the  proceedings,  and  the  rights  of  a  third 
party  cannot  be  tried  and  determined  upon 
petition;  the  court  having  no  Jurisdiction  ta 
proceed,  except  upon  some  original  proceed- 
ing bringing  such  third  party  into  the  casa 

(2)  That  the  nature  of  the  proceedings  vio- 
lates Mr.  Blancbard's  rigbts,  and  gave  him 
no  fair  and  full  hearing.  (3)  That  the  writ 
of  assistance  decree  was  in  full  force  when 
pleaded  In  bar  of  this  petition  and  still  so 
remains,  and  was  and  is  res  adjudicata  of 
the  matters  between  the  parties  herein.  (4) 
That  it  does  not  appear  from  the  proofs  that 
Mrs.  Young  was  or  is  a  mentally  incompetent 
person  within  the  meaning  of  the  tax  law. 
(5)  That  Mrs.  Young  was  notified  by  letter 
of  the  sale  of  her  lands  nearly  two  years  be- 
fore the  proceeding  was  commenced,  and  she 
is  therefore  precluded  by  section  70  of  the 
tax  law  from  having  the  sale  set  aside  for 
any  reason.  (6)  That  Mrs.  Young  Is  now  de- 
ceased; the  remedy  provided  by  section  69  of 
the  tax  law  Is  personal  to  the  minor  or  In- 
competent landowner;  and  therefore  no  re- 
lief can  now  be  granted  by  the  court" 

"I  have  carefully  considered  all  these  qnes- 
tlons.  I  will  pass  upon  them  briefly  in  the 
order  above: 
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"(1)  It  may  be  true  tbat  the  court  would 
be  without  Jurisdiction  to  try  and  determine 
the  rights  of  a  third  party  to  a  tax  proceed- 
ing upon  petition  in  the  original  matter. 
But  this  lack  of  jurisdiction  relates  only  to 
the  person,  and  not  to  the  subject-matter. 
The  court  has  Jurisdiction  of  the  subject- 
matter  here,  and,  if  originally  without  Juris- 
diction to  bring  Mr.  Blanchard  in,  this  ques- 
tion could  be  waived.  •  •  •  Mr,  Blanch- 
ard would  be  a  third  party  if  he  had  not 
moved  in  the  matter  himself,  but  when  be 
appeared  (in  the  original  case)  by  his  peti- 
tion for  writ  of  assistance  he  became  one  of 
the  parties  to  that  case  as  much  as  was  the 
Auditor  General  and  Mrs.  Young;  he  took  the 
place  of  Mr.  Oraw,  submitted  himself  to  the 
Jurisdiction  of  the  court,  asked  the  court  for 
relief,  and  in  this  proceeding,  which  is  a 
branch  of  the  original  matter,  he  cannot  be 
considered  a  third  party  or  a  stranger  to  the 
whole  proceeding. 

"(2)  The  statute  (section  69  of  the  general 
tax  law)  prescribes  no  form  of  procedure. 
The  statute  provides:  'In  case  of  the  sale 
of  lands  belonging  to  any  infant.  Idiots,  mi- 
nor heirs,  insane  or  incompetent  persons,  if 
it  shall  appear  to  any  court  that  it  is  neces- 
sary to  protect  the  rights  of  such  incompe- 
tent persons,  to  order  any  sale  canceled  or 
deferred,  it  may  so  order.'  There  is  but  a 
single  question  of  fact  Involved,  namely,  Was 
Mrs.  Young  Incompetent,  within  the  meaning 
of  the  statute,  at  the  time  her  lands  were 
sold?  Such  proceedings  were  had,  as  above 
stated,  tbat  all  parties  were  fully  and  fairly 
heard,  and  much  testimony  bearing  upon  this 
question  was  taken.  Though  the  proceeding 
originally  took  a  form  which  apparently  cast 
the  burden  of  proof  upon  Mr.  Blanchard  as 
a  matter  of  fact,  upon  the  hearing  petition- 
er's counsel  did  not  Insist  upon  Mr.  Blanch- 
ard showing  that  Mrs.  Young  was  competent, 
but,  on  the  contrary,  ofTered  much  proof 
tending  to  show  her  Incompetency,  and  he 
does  not  now  claim,  and  never  has  claimed, 
tbat  Mr.  Blanchard  has  not  proven  Mrs. 
Young  competent,  and  tbat  therefore  he  Is 
entitled  to  the  order  prayed  for  In  the  peti- 
tion; but  he  asserts  that  he  has  shown,  as  he 
first  claimed,  that  the  landowner  was  Incom- 
petent, and  that  because  his  proof  does  so 
show  he  should  have  the  order  asked  for. 
The  burden  of  proof.  In  fact.  If  not  In  form, 
was  upon  the  petitioner,  and  not  upon  Mr. 
Blanchard,  throughout  the  entire  proceeding. 
Any  proceeding  that  gives  all  parties  a  suit- 
able opportunity  to  be  heard.  In  which  their 
rights  can  be  fully  litigated  and  determined, 
would,  I  believfe,  be  a  proper  proceeding,  and 
all  this  has  been  done  in  this  case. 

"(3)  The  question  of  res  adjndlcata  has 
been  effectually  disposed  of  by  the  opinion 
and  decree  of  the  Supreme  Court  In  the  writ 
of  assistance  branch  of  the  case.  (Counsel 
for  Mr.  Blanchard  insists  that  the  opinion 
and  decree  do  not  state  that  the  'decree  ap- 


pealed from  stood  without  prejudice.'  It 
does  not  say  so  in  so  many  words,  but  the 
manifest  intent  of  the  court  was  to  give  Its 
decree  thlsi  effect;  otherwise  the  provision  In 
the  decree  relating  to  the  mental  Incompe- 
tency proceeding  would  be  wholly  meaning- 
less and  valueless.  Courts  are  not  given  to 
the  saying  of  meaningless  things.  This 
clause  In  the  decree,  therefore,  meant  some- 
thing, and  meaning  something  it  can  be  but 
one  thing:  That  the  decree  appealed  from 
stood  without  prejudice  to  the  lower  court's 
determination  of  the  question  raised  in  this 
present  branch  of  the  case. 

"(4)  I  am  fully  satisfied  that  the  proofs  of- 
fered by  and  on  behalf  of  Mrs.  Young  estab- 
lish the  fact  that  she  was  incompetent,  with- 
in the  meaning  of  the  statute,  at  the  time 
her  land  was  sold  and  at  the  time  the  tax  no- 
tices were  served  upon  her;  that  she  was 
not  so  competent  as  to  enable  her  to  transact 
her  business  properly  and  take  care  of  her 
property;  and  that,  within  the  meaning  of 
the  statute  In  question,  to  protect  her  inter- 
est, which  she  was  Incompetent  herself  to 
protect,  the  sale  of  her  lands  should  be  set 
aside. 

"(5)  There  Is  no  limitation,  as  I  read  the 
law,  upon  the  remedy  sought  by  the  petition 
In  this  matter.  The  limitation  of  one  year 
prescribed  In  section  70  of  the  tax  law  does 
not  affect  or  apply  to  the  remedy  provided 
for  by  section  69. 

"(6)  Mrs.  Young  Is  deceased,  but  I  do  not 
believe  the  law  Is  Intended  to  take  away  her 
rights  now  that  she  Is  no  longer  here  to 
enjoy  them.  The  jtetltlon  was  filed,  the 
proofs  were  taken,  the  case  was  submitted 
in  her  lifetime.  Decision  has  been  delayed 
through  no  fault  of  hers,  or  her  heirs,  and 
I  am  of  the  opinion  that  the  court  can  as 
well  grant  the  relief  prayed  now  as  In  the 
lifetime  of  the  petitioner.  It  Is  therefore  or- 
dered and  decreed,  that  the  said  sale  of  lots 
to  Edward  L.  Craw,  for  the  taxes  of  1901, 
and  the  conveyance  made  by  the  Auditor 
General  May  16,  1905,  be  and  the  same  is 
hereby  set  aside  and  canceled  and  held  for 
naught.  No  costs  are  allowed  either  party 
to  this  proceeding,  nor  shall  it  be  necessary 
for  the  said  Catherine  H.  Young,  or  her 
administratrix,  to  refund  or  repay  to  the 
state,  or  to  any  other  person,  the  amount  of 
taxes  paid  by  Mr.  Craw." 

Section  69  was  before  this  court  to  Foegan 
V.  Carpenter,  117  Mich.  89,  75  N.  W.  290, 
where  It  was  held  that,  even  though  an  in- 
fant had  a  guardian.  If  it  was  necessary  to 
protect  the  rights  of  the  infant,  the  sale 
would  be  canceled.  Counsel  in  their  brief 
refer  to  that  case  as  follows :  "The  sale  be- 
fore deed  may  be  canceled  In  a  proper  case, 
but  after  redemption  has  passed,  deed  has 
issued,  and  especially  when  the  rights  of  a 
third  party  have  totervened,  the  court  Is 
powerless  to  apply  this  statute  to  such  case. 
To  make  such  application  would  be  to  writs 
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Into  this  statute  what  the  Legislature  did 
not  pat  there,  as,  after  the  word  'canceled,' 
'may  set  aside  the  deed  to  the  purchaser  at 
the  tax  sale  and  all  subseQuent  deeds  In  the 
title  without  limlUtlon.'  It  Is  Insisted  that 
this  cannot  be  done,  under  the  authorities 
above  quoted.  Had  the  Legislature  intend- 
ed it,  it  would  have  been  put  Into  the  stat- 
dte.  So  far  as  I  have  found,  section  69  of 
the  tax  law  has  been  before  this  court  in 
but  a  single  case,  Foegan  t.  Carpenter,  117 
Mich.  89  [75  N.  W.  290].  The  court  In  this 
case  emphasize  the  point  made  above  that 
proceedings  under  it  can  be  had  only  before 
deed  Issues.  I  quote:  'Before  the  deed  was 
Issued,  intervener  applied  to  the  Auditor 
General  for  leave  to  redeem.'  It  may  be 
claimed  that  power  to  set  aside  the  sale,  and 
setting  aside  the  sale,  would  necessarily  can- 
cel all  subsequent  titles,  but  it  is  Idle  to  say, 
under  the  strict  rules  of  the  tax  laws,  the 
Legislature  would  not  have  so  stated  If  such 
was  the  intention.  The  courts  cannot,  write 
the  new  matter  into  the  statutes." 

Attention  is  then  called  to  the  case  of 
Dumphey  v.  Hilton,  121  Mich.  817,  80  N.  W. 
1,  and  the  argument  is  made  as  follows: 
"The  court  has  jurisdiction  to  entertain  pro- 
ceedings for  the  relief  of  persons  under  dis- 
ability only  to  stay  and  to  cancel  the  sale, 
and  is  without  Jurisdiction  to  entertain  such 
proceedings  after  the  sale  has  eventuated  in- 
to a  deed,  and  especially  after  the  rights  of 
a  subsequent  purchaser  have  intervened.  To 
hold  otherwise  would  give  the  courts  author- 
ity. If  tt;ere  shall  be  a  hard  case,  to  write  In- 
to the  law  what  the  Legislature  has  not  put 
there,  which  cannot  be  done."  A  quotation  is 
made  from  the  opinion  In  Dumphey  v.  Hil- 
ton, supra,  which  seems  to  sustain  the  claim 
of  counsel,  but  an  examination  of  the  opin- 
ion shows  that  the  case  was  brought  under 
the  statute  of  1889,  which  malies  no  excep- 
tion in  the  case  of  those  under  disability, 
like  minors  and  incompetents.  The  Justice 
writing  the  opinion  said:  "The  same  strict 
rules  apply  to  persons  under  disability  as 
to  others,  unless  the  statutes  otherwise  pro- 
vide. 25  Am.  &  Eng.  Enc.  Law,  419.  The 
law  of  1893  does  otherwise  provide.  Section 
69,  Act  No.  206,  Pub.  Acta  1893.  One  fea- 
ture of  this  section  was  construed  by  this 
court.  Foegan  v.  Carpenter,  117  Mich.  89 
175  N.  W.  290]."  We  agree  with  the  trial 
Judge  that  the  objections  of  appellant  spe- 
cifically referred  to  are  not  well  taken. 

We  cannot  agree  with  him,  however.  In  al- 
lowing petitioner  to  take  the  lands  without 
reimbursing  the  appellant  The  only  reason 
for  canceling  the  sale  Is  the  incompetency  of 
Mrs.  Young.  Her  land,  like  the  land  of  a 
competent  person,  is  subject  to  the  payment 
of  taxes.  The  appellant  had  no  occasion 
to  know  when  he  bought  the  land  that  she 
was  not  competent  In  Life  Insurance  Co.  v. 
Wood,  116  Mich.  444,  74  N.  W.  656,  it  was 


held  that  one  who  seeks  relief  from  a  void 
tax  sale  will  be  compelled  to  do  equity.  We 
think  in  this  case  petitioner  should  reimburse 
appellant  for  payments  made  by  him  or  his 
grantor  to  the  state,  at  the  time  the  deed 
was  made,  and  any  taxes  subsequently  paid, 
with  interest  at  the  legal  rate,  less  the  net 
revenue,  if  any,  the  appellant  may  have  re- 
ceived from  the  property.  Unless  the  solici- 
tors can  agree  upon  these  amounts,  the  case 
will  be  remanded  to  take  proofs. 

A  decree  may   be  entered  In  acGordanc» 
with  this  opinion. 


PEOPLE  V.  WEEKS. 
(Supreme  Court  of  Michigan.    March  31,  1911.) 

1.  Cbiuikai.  Law  (f  262*)— Abbaignvent  and 
Plea— Entby  of  Plea  Nunc  Pbo  Tunc. 

Whether  or  not  the  omission  of  an  arraign- 
ment and  plea  in  a  felony  case  should  be  con- 
sidered as  more  than  a  formal  defect,  to  be  dis- 
regarded under  Comp.  Laws  1807,  §  11,908, 
providing  that  no  proceedings  on  an  indictment 
■ball  be  affected  because  of  any  defect  in  mat- 
ten  of  form  not  prejudicing  accused,  an  afiBda> 
vit  denying  guilt  filed  in  the  case  and  accused's 
counsel's  statement  to  the  jury  that  accused 
had  pleaded  not  guilty  gave  accused  the  full 
benefit  of  such  a  plea  in  fact,  and  justified  the 
entry  of  such  a  plea  nunc  pro  tunc. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {§  614,  «15;    Dec.  Dig.  S  262.*] 

2.  Cbiminal  Law  (|  262*)— Abbaignuent  and 
Plea— Waives. 

The  presence  of  accused  in  court  through  a 
trial  of  a  felony  case  upon  the  merits  represent- 
ed by  counsel,  who  failed  to  call  attention  to 
the  omission  of  arraignment  and  plea,  was  a 
waiver  of  accused's  right  thereto. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {|  614,  615;    Dec.  Dig.  §  26*2.*] 

ESrror  to  Circuit  Court,  Missaukee  County; 
Fred  S.  Lamb,  Judge. 

Robert  W.  Weeks  was  convicted  of  a  fel- 
ony, and  he  brings  error.    Affirmed. 

The  defendant  was  convicted  of  a  felony 
and  has  thus  appealed. 

The  record  shows:  (1)  Tliat  be  was  bound 
over  to  the  circuit  court  upon  examination. 
(2)  An  information  was  filed  on  August  16, 
1910.  (3)  At  the  September,  1910,  term  he 
announced  himself  ready  for  trial,  but  the 
cause  was  postponed  to  an  adjourned  term  in 
October  at  the  instance  of  the  prosecuting 
attorney.  (4)  At  the  adjourned  term  the 
cause  was  continued  on  application  and 
showing  by  affidavit  of  the  defendant.  In 
which  he  said  "that  he  had  a  good  and  meri- 
torious defense,"  and  "that  He  was  Innocent 
of  the  crime  charged."  (5)  He  was  tried  and 
convicted  at  the  November  term,  being  pres- 
ent throughout  the  trial,  on  which  occasion 
bis  counsel  stated:  "Now,  gentlemen,  Mr. 
Dunan  has  read  to  you  the  charge.  We  de- 
ny that  the  charge  is  true;  we  have  pleaded 
not  guilty  to  that  charge,  and  we  claim  and 
say  that  we  are  not  guilty."  He  was  repre- 
sented by  counsel  throughout  the  case  and 
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made  a  defense  upon  the  merits.  (6)  Subee- 
qnently  be  was  sentenced ;  a  motion  In  arrest 
of  Judgment,  on  the  ground  that  be  bad  not 
been  arraigned,  being  denied. 

It  is  contended  that  tbe  verdict  and  Judg- 
ment are  invalid  for  tbe  reason  stated,  and 
tbis  Is  the  only  Question  raised. 

Argued  before  HOOKEB,  MOOBB,  McAL- 
VAY,  BROOKE,  and  BLAIR,  JJ. 

GafCney  &  Miltner,  for  appellant  Norman 
W.  Dunan,  Pros.  Atty.,  for  the  People. 

HOOKER,  J.  (after  stating  tbe  facts  as 
above).  Counsel  for  defendant  rely  on  tbe 
early  case  of  Griggs  v.  PeoQple,  31  Mich.  471, 
in  which  this  court  held  that  a  record  of  an 
arraignment  and  plea  were  essential  to  tbe 
validity  of  a  conviction.  Tbe  return  was  si- 
lent on  the  subject,  and  the  Attorney  General 
conceded  that  arraignment  and  plea  were  es- 
sential. This  record  differs  materially  from 
tbe  record  in  Griggs  v.  People.  In  this  case 
tbe  defendant  filed  affidavits  denying  tbe 
charge  under  oath  and  asserting  that  be  bad 
a  meritorious  defense.  He  complained  of  de- 
lay caused  by  a  postponement  of  bis  trial, 
and  when  tried  heard  his  counsel  state  to 
tbe  Jury  that  he  had  pleaded  not  guilty  to 
tbe  charge.  Whether  or  not  the  omission  of 
an  arraignment  and  plea  and  the  record 
thereof  ought  to  be  considered  as  more  than 
a  formal  defect  to  be  disregarded  under  tbe 
statute  (Comp.  Laws  1857,  |  6043;  Comp. 
Laws  1897,  |  11,908).  as  Indicated  by  Mr. 
Justice  Chrlstiancy  in  his  opinion  in  Henscbe 
▼.  People,  16  Mich.  46-49,  the  affidavit  deny- 
ing guilt  filed  in  the  case  and  bis  counsel's 
statement  to  tbe  Jury  that  tbe  defendant  had 
pleaded  not  guilty  gave  him  the  full  benefit 
of  such  a  plea  in  fact,  and  Justified  tbe  entry 
of  such  a  plea  nunc  pro  tunc  under  tbe  case 
of  Griggs  V.  People,  supra.  We  also  think 
that  the  presence  of  defendant  In  court 
through  a  trial  of  tbe  cause  upon  the  merits 
represented  by  counsel,  who  failed  to  call  at- 
tention to  the  omission  of  arraignment  and 
plea,  was  a  waiver  of  his  right  thereto,  and 
we  cite  in  support  of  this  for  future  conven- 
ience tbe  following  cases  which  tbe  industry 
of  counsel  has  collected,  several  of  which  cas- 
es overrule  earlier  ones  in  harmony  with 
Griggs  V.  People,  supra. 

Announcing  himself  ready  for  trial  has 
been  held  to  be  in  effect  entering  a  plea. 
Splcer  V.  People,  11  111.  App.  294;  People  v. 
Bradner,  107  N.  T.  1,  13  N.  R  87;  People  v. 
Frost,  B  Parker,  Cr.  R.  (N.  Y.)  62;  Avery  v. 
People,  11  111.  App.  332;  People  v.  Tower,  17 
N.  Y.  Supp.  395.1 

After  trial  on  the  merits  want  of  plea  does 
not  render  a  conviction  invalid.  State  v. 
Straub,  16  Wash.  111.  47  Pac.  227 ;  Mollban  v. 
State,  30  Ind.  266;  State  v.  Hayes,  67  Iowa, 
27,  24  N.  W.  575;  State  v.  Green,  66  Iowa, 
11.  23  N.  W.  154 ;    D.  S.  v.  Molloy  (C.  C.)  3 


'  Reported  In  full  In  tba  New  York  Supplement: 
reported  as  a  memorandum  declilon  wltbout  opinion 
la  a  Hun,  <24. 


Fed.  19;  State  t.  Tlioinpson,  95  Iowa,  464^  64 
N.  W.  419;  Hudson  v.  State,  117  Ga.  704,  45 
S.  E2.  66;  WaUer  y.  State,  2  Ga.  App.  636,  58 
S.  E.  1106. 

In  tbe  case  of  People  v.  Osterbont.  34 
Hun  (N.  Y.)  260,  the  subject  was  treated  as 
follows:  "Tbe  defect  is  merely  technical,  af- 
fecting no  substantial  right  whatever.  Nor 
may  this  court  on  appeal  regard  technical 
errors  or  defects,  or  exceptions  which  do  not 
affect  substantial  rights  (referring  to  tbe  stat- 
ute). If  this  section  is  to  have  any  meaning 
at  all,  it  applies  exactly  to  a  case  like  the 
present.  Every  one  who  knows  anything  of 
a  criminal  trial  must  see  that  tbe  omission 
did  the  defendant  no  harm.  Where  tbe  pris- 
oner appears  with  bis  own  counsel,  the  omis- 
sion formally  to  arraign  and  ask  for  a  plea 
Is  Immaterial  to  bis  rights  and  may  be  deem- 
ed to  be  waived." 

To  the  same  effect  see  People  v.  Bradner, 
107  N.  Y.  1-9,  13  N.  B3.  87.  90,  where  the 
court  .says:  "A  formal  plea  of  not  guilty  is 
not  necessary  to  put  the  defendant  on  trial." 
"Further,  in  effect,  going  to  trial  as  If  an  Is- 
sue were  formed,  all  participants  acting  as  If 
all  formalities  bad  been  complied  with,  is 
equivalent  to  an  arraignment  and  plea."  "It 
would  be  sacrificing. substance  to  form  not  to 
give  effect  to  tbe  transaction  according  to  the 
plain  understanding  of  tbe  court  and  the  par- 
Oes." 

The  state  of  Kansas  also  recognizes  some 
exceptions  to  the  general  rule;  Its  courts 
holding  that:  "A  failure  to  arraign  the  de- 
fendant and  to  enter  a  formal  plea  of  not 
guilty  is  not  a  ground  for  reversal  or  arrest 
of  Judgment,  when  it  appears  that  tbe  de- 
fendant was  present,  announced  himself 
ready  for  trial,  and  regularly  went  to  trial 
before  tbe  Juiry  wltbout  objection."  State  v. 
Gassldy,  12  Kan.  560. 

The  Mississippi  courts  hold  that:  "An  ar- 
raignment and  plea  are  mere  matters  of 
form,  and  may  be  expressly  or  impliedly 
waived  by  the  defendant,  or  cured  by  trial  or 
verdict  wltbout  objection."  Bateman  v.  State, 
64  Miss.  233,  1  South.  172. 

In  South  Dakota  it  is  held  that:  "Where 
a  record  shows  the  presence  personally  and 
by  counsel  of  a  defendant  charged  with  a  fel- 
ony, his  announcement  of  ready  for  trial, 
and  a  trial  on  the  merits  without  objection, 
failure  to  show  affirmatively  the  fact  of  ar- 
raignment is  not  ground  for  reversal." 

Also  that  an  arraignment  may  be  waived, 
even  when  tbe  charge  is  a  felony,  Is  held  in 
the  following  cases:  State  v.  Robinson,  36 
La.  Ann.  873;  State  y.  Glave,  51  Kan.  330. 
33  Pac.  8;  Kelly  v.  People,  132  111.  363,  24 
N.  E.  56;  State  v.  Wlnstrand,  37  Iowa,  HI; 
State  y.  Grate,  68  Mo.  22;  Mollban  y.  State, 
30  Ind.  206;  Mitchell  y.  State,  22  Ga.  211,  68 
Am.  Dec.  493;  People  y.  McHale,  IS  N.  Y. 
Supp.  496 ;«  Douglass  y.  State,  3  Wis.  820; 
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People  y.  OBterbout,  34  Hun  (N.  Y.)  200; 
Pleraon  t.  People,  79  N.  Y.  426,  85  Am.  Rep. 
324.  And  this  may  be  accomplished  not  only 
by  expressly  walviog  arraigpment  (Qoodln  t. 
State,  16  Oblo  St.  345 ;  SUte  v.  Robinson,  36 
LOL.  Ann  873;  State  r.  Glave,  61  Kan.  330,  33 
Pac.  8).  but  also  by  acts  equiralent  thereto. 
State  T.  Wlnstrand,  87  Iowa,  110;  State  r. 
Grate,  68  Mo.  22;  Mollhan  v.  State,  80  Ind. 
266;  People  t.  Ughtner,  49  Cal.  226;  State 
▼.  Thompson,  95  Iowa,  464,  64  N.  W.  419: 
Splcer  T.  People,  11  111.  App.  294;  Hudson 
V.  State,  117  Ga.  704,  45  8.  B.  66;  Wallace 
T.  State,  2  Ga.  App.  636,  58  S.  B3. 1106;  State 
T.  Reddington,  7  S.  D.  868,  64  N.  W.  170;  State 
T.  Cassidy,  12  Kan.  550;  People  t.  Tower,  63 
Hun  (N.  Y.)  624;<  State  v.  Straub,  16  Wash. 
Ill,  47  Pac.  227;  State  v.  Hayes,  67  Iowa,  27, 
24  N.  W.  675;  U.  S.  v.  Molloy  [C.  C.)  81 
Fed.  19;  Bateman  t.  State,  64  Miss.  233,  1 
South.  172;  People  r.  Bradner,  107  N.  Y. 
1,  13  N.  E.  87;  People  t.  Frost,  5  Park.  Cr. 
B.  (N.  Y.)  52;  Avery  ▼.  People.  11  111.  App. 
332;  2  Enc.  PI.  &  Pr.  761;  Fitzpatrick  y. 
People,  98  lU.  260. 

In  Hack  v.  State,  141  Wis.  346,  124  N.  W. 
492,  the  court  said:  "The  accused  is  entitled 
to  every  constitutional  right;  but  he  should 
not  be  allowed  to  Juggle  with  them.  He  has 
no  right  to  be  silent,  and  then  after  the  de- 
cision has  gone  against  him  raise  the  plea 
that  he  was  not  given  bis  right  Should  be 
be  allowed  to  play  his  game  with  Idaded 
dice?  Should  Justice  be  allowed  to  travel 
with  leaden  heel,  because  the  defendant  has 
secretly  stored  up  some  technical  error  not 
affecting  the  merits,  and  thus  securing  a  new 
trial  because,  forsooth,  be  can  waive  noth- 
ing? We  think  not  We  think  that  sound 
reason,  good  sense,  and  the  Interests  of  the 
public  demand  that  the  ancient  rule  framed 
originally  for  other  conditions  be  laid  aside, 
at  least  so  far  as  all  prosecutions  for  offens- 
es lees  than  capital  are  concerned.  We  be- 
lieve It  has  been  laid  aside  In  fact  •  •  • 
by  the  former  decisions  of  this  court  It  Is 
believed  that  this  court  has  uniformly  at- 
tempted to  disregard  mere  formal  errors  and 
technical  objections  not  affecting  any  sub- 
stantial right,  and  to  adhere  to  the  spirit  of 
the  law  which  giveth  life,  rather  than  to  the 
letter  which  killetb." 

In  the  same  case.  Justice  Marshall,  In  a 
concurring  opinion,  says:  "While  in  my  Judg- 
ment the  decision  here  la  conformable  to  and 
required  by  the  law  of  1856  and  numerous 
decisions  that  rights,  even  of  a  fundamental 
character,  may  be  waived  In  a  criminal,  as 
well  as  in  a  dvll  case,  overruling  the  prin- 
ciple of  Davis  V.  State,  I  claim  for  the  court 
Inherent  power  and  duty  to  reach  the  same 
result  independently  of  legislative  assistance. 


*  Reported  in  full  In  tbe  New  Tork  Supplement; 
reported  as  a  memorandum  declilon  wltbout  opinion 
In  63  Hun,  624. 


The  doctrine  of  Davla  y.  State  as  to  arraign- 
ment and  plea  not  being  waivable  is  wholly 
of  Judicial  creation.  Not  only,  as  said  by  the 
Chief  Justice,  have  the  basic  reasons  whldi 
suggested  such  doctrine  as  a  guard  against 
injustice  long  since  ceased  to  exist  but  Just 
as  weighty  reasons,  prior  to  the  legislation 
of  1856,  called  for  Its  abrogation  as  a  useless 
interference  with  the  due  administration  of 
Justice.  The  inherent  power  of  the  court 
which  originated  the  doctrine  to  satisfy  seem- 
ing requirements  of  the  social  state  which  no 
longer  exist  may  properly  be  used  to  lay  it 
aside  as  a  legal  curiosity,  appreciable  only 
by  a  knowledge  of  Its  antecedents,  and  In- 
adaptable  for  any  beneficial  purpose  In  our 
modern  life." 

We  think  that  the  prosecutor's  most  excel- 
lent brief,  from  which  we  have  quoted  liber- 
ally in  this  opinion,  oondosively  shows  that 
the  trend  of  Judicial  opinion  supports  ovee- 
whelmlngly  the  validity  of  tbla  conviction. 
It  is  therefore  affirmed. 


NACHTEQALL,  v.  REILLBY  (PBJRKINS, 

Garnishee). 

(Supreme  Court  of  Michigan.    March  81,  1911.) 

1.  Gaknishmkrt    (8   62*)  —  Monkt    Owwed 
Jointly  bt  Defekuant  ajso  Anotheb, 

Money  in  which  another  has  a  joint  In- 
terest with  defendant  cannot  be  gamisheed. 

[Ed.  Note.— For  other  casei,  see  Garnishment, 
Cent.  Dig.  SI  120-125;    Dec  Dig.  {  62.»] 

2.  Garnishmbnt  (8  206»)— FoBiciKO  and  Tby- 
iNo  IsscE  OF  Ownership. 

Thongh  it  cannot  be  said,  from  an  examina- 
tion of  the  contract  under  which  the  money 
garnished  was  deposited  with  garnishee,  that 
tbe  principal  defendant  i»  the  sole  owner  there- 
of, vet  it  not  showing  affirmatively  that  either 
of  the  claimants  owns  it,  the  motion  of  the  prin- 
cipal defendant  to  quash  the  proceeding  on  the 
ground  of  want  of  jurisdiction,  the  service  on 
him  having  been  out  of  tbe  state,  and  the  gar-' 
nishee  havmg  no  property  in  his  hands  belong- 
ing to  such  defendant  should  be  denied  ;  and, 
tbe  claimants  being  hiterpleaded,  an  issue  of 
ownership  shonld,  as  provided  by  Comp.  Lews, 
S  10,627,  be  ordered  formed  and  tried;  the 
question  of  ownership  being  the  subject  of  in- 
quiry. 

[Ed.  Note.— For  other  cases,  see  Qamlshment 
Dec.  Dig.  S  206.*] 

Error  to  Circuit  Court  Kent  County;  John 
S.  McDonald,  Judge. 

Garnishment  proceeding  by  Alfred  Nachte- 
gall  against  James  E.  ReiUey,  defendant  and 
Gaius  W.  Perkins,  garnishee.  Proceeding 
dismissed,  and  plaintiff  brings  error.  Re- 
versed, and  new  trial  ordered. 

Prior  to  August  27,  1909,  differences  had 
arisen  between  the  Nachtegall  Manufactur- 
ing Company  and  James  E.  Rellley  and  Eu- 
gene H.  ReiUey.  These  differences  were  ad- 
Justed  by  the  execution  of  the  following  con- 
tract: "Agreement  between  the  Nachtegall 
Manufacturing  Company,  of  Grand  Rapids, 
Michigan,  J.  K  Rellley  and  Eugene  H.  Reil- 
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ley,  of  Cbarlotte,  N.  C,  In  settlement  of  pend- 
ing suits  and  controversies.  J.  E.  Rellley 
and  E.  H.  Reilley  agree  to  accept  twenty- 
five  hundred  dollars  ($2,500)  in  full  settle- 
ment of  their  claims  against  the  Nachtegall 
Manufacturing  Company  for  salary,  expen- 
ses, etc.  J.  E.  Reilley  and  E.  H.  Reilley  here- 
by confirm  to  the  Nachtegall  Manufacturing 
Company  the  assignment  heretofore  made  of 
all  claim  for  commissions  due  or  owing  from 
the  American  Seating  Company  to  Reilley  & 
Spitz,  as  set  forth  in  the  statements  thereof 
made  by  the  American  Seating  Company, 
dated  August  24th,  1909,  including  any  claim 
of  E.  H.  Reilley  to  any  of  said  commissions. 
J.  E.  Reilley  shall  Immediately  cause  to  be 
discontinued,  without  costs  to  either  party, 
suits  brought  by  him  against  the  Nachtegall 
Manufacturing  Company,  both  in  the  supe- 
rior court  of  Mecklenburg  county,  N.  C, 
wherein  the  county  of  Madison  is  garnished 
and  funds  due  from  that  county  attached, 
and  in  Lee  county,  S.  C,  wherein  the  coun- 
ty of  Lee  is  garnished  and  funds  due  from 
that  county  attached.  The  Nachtegall  Man- 
ufacturing Company  shall  forthwith  trans- 
mit to  the  Commercial  National  Bank,  of 
Charlotte,  N.  C,  the  sum  of  fifteen  himdred 
dollars  ($1,500)  the  same  to  be  paid  to  E.  R. 
Preston,  attorney  for  J.  E.  Reilley  and  E.  H. 
Reilley,  upon  his  depositing  with  said  bank 
certified  copies  of  orders  dismissing  said 
suits,  and  shall  forthwith  deposit  with  Gains 
W.  Perkins,  one  thousand  dollars  ($1,000); 
said  one  thousand  dollars  to  be  paid  to  said 
E.  R.  Preston,  attorney,  for  J.  E.  Reilley  up- 
on the  Grand  Rapids  National  Bank,  assignee 
of  the  claims  of  the  Nachtegall  Manufactur- 
ing Company  against  Madison  county,  N.  C, 
and  Lee  county,  S.  C  for  the  so-called  Madi- 
son and  Lee  county  court  house  contracts, 
receiving  settlement  for  said  contracts.  J. 
E.  Reilley  agrees  to  assist  the  Nachtegall 
Manufacturing  Company  in  making  settle- 
ment of  said  Marshall  and  Bishopville  con- 
tracts and  agrees  that  if  they  so  request,  he 
will  go  to  either  place  to  assist  in  such  set- 
tlements, he  to  be  reimbursed  for  travel- 
ing expenses,  and  paid  five  dollars  ($5.00)  per 
day  for  time,  the  same  to  be  paid  by  Nach- 
tegall Manufacturing  Co.  upon  demand.  If, 
in  the  settlement  of  said  Marshall  or  Bishop- 
ville contracts,  it  is  necessary  to  make  any 
discount,  said  Perkins  shall  determine  wheth- 
er said  discounts  shall  be  borne  by  J.  E. 
Reilley  or  the  Nachtegall  Manufacturing  Co., 
and  If  he  shall  determine  that  the  discount 
shall  be  borne  by  J.  E.  Reilley,  he  shall  de- 
duct the  amount  thereof  from  said  one  thou- 
sand dollars  and  pay  the  same  to  the  Nachte- 
gall Manufacturing  Co.,  it  being  understood, 
however,  that  said  J.  E.  Reilley  shall  not  be 
hdd  liable  for  any  discounts  or  deductions, 
unless  said  J.  E.  Reilley  has  been  guilty  of 
misrepresentations  as  to  the  quali^  of  the 
goods  to  be  furnished  in  said  contracts.  The 
payment  of  said  sum  of  twenty-flve  hundred 
dollars  ($2,500)  shall  be  in  full  settlement  of 


all  claims,  demands  of  every  sort  and  Und 
whatsoever,  of  said  J.  E.  Reilley  and  E.  H. 
Reilley  against  the  Nachtegall  Manufactur- 
ing C!o.,  and  it  is  further  agreed  that  a  sign- 
ed statement  from  Galus  W.  Perkins,  ac- 
knowledging the  deposit  of  one  thousand  dol- 
lars with  him,  shall  be  attached  to  the  check 
for  fifteen  hundred  dollars,  to  be  transferred 
to  the  bank  for  E.  R.  Preston,  attorney,  a» 
aforesaid.  E.  R.  Preston  agrees  to  forthwith 
send  to  the  Nachtegall  Manufacturing  Co.,. 
an  assignment  of  the  commissions  due  and. 
owing  from  the  American  Seating  (30.,  sign- 
ed by  E.  H.  Reilley.  It  is  understood  and 
agreed  that  the  said  Gaius  W.  Perkins  shall 
have  the  right  and  it  shall  be  his  duty  to 
pay  over  to  said  E.  R.  Preston,  attorney, 
said  sum  of  one  thousand  dollars,  within  five 
days  after  the  Grand  Rapids  National  Bank 
or  other  person  entitled  thereto  shall  have 
received  settlement  for  the  said  Lee  county 
and  Madison  county  contracts;  the  said  Per- 
kins shall  be  held  whoUy  free 'and  harmless- 
from  any  responsibility  for  so  doing,  unless 
within  five  days  the  Nachtegall  Manufactur- 
ing Co.  shall  file  with  him  objection  in  writ- 
ing to  said  payment.  Dated  August  27,  1909. 
Grand  Rapids  National  Bank  as  assignee  of 
said  claims  and  party  to  said  suits  assents  to 
this  agreement.  Grand  Ri^ids  Nat'L  Bank, 
by  Hugh  E.  Wilson,  Its  Atty.  Nachtegall 
Mfg.  Ck>.,  by  Hugh  B.  Wilson.  Its  Atty.  J.  E. 
ReUley,  by  B.  R.  Preston,  His  Atly.  E.  H. 
Reilley,  by  K  R.  Preston,  His  Attorney  in 
Fact" 

Following  the  execution  of  the  foregoing 
contract,  the  two  suihs  of  $1,500  and  $1,000- 
were  deposited  in  accordance  with  its  terms. 
On  December  9,  1900,  plaintllf  brought  suit 
against  James  E.  Rellley,  and  proceeded 
against  Galus  W.  Perkins  as  garnishee.  Serv- 
ice of  process  on  Reilley  was  made  outside 
the  state.  Perkins,  in  his  disclosure,  sets  out 
that  he  is  still  in  possession  of  the  $1,000, 
which  was  deposited  with  him  under  the 
contract,  but  says  that  E.  R.  Preston  and  En- 
gene  H.  Reilley  have  severally  served  a  de- 
mand upon  him  for  said  sum,  each  claiming 
a  right  to  the  sama  He  claims  no  Interest 
in  the  fund,  and  offers  to  pay  it  into  court. 
On  motion  of  plaintiff,  an  order  was  entered 
interpleading  E.  R.  Preston  and  Eugene  H. 
Rellley.  The  principal  defendant  thereupon 
appeared  specially  for  the  purxrase  of  making 
a  motion  to  quash  the  proceedings,  on  the 
ground  that  there  was  no  personal  service  on 
the  defendant  within  the  jurisdiction,  and 
that  the  court  was  without  Jurisdiction,  inas- 
much as  the  garnishee  had  no  property  in  bis 
hands  belonging  to  the  defendant.  This  mo- 
tion was  granted.  Upon  this  action  the 
plaintiff  assigns  error. 

Argued  before  OSTRANDER,  O.  J.,  and 
McALVAT.  BROOKE,  BLAIlt,  and  STONE, 
JJ. 

Wilson.  Wilson  &  Rice,  for  appellant  Carl 
E.  Mapes,  for  appellee. 
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BROOKE,  J.  (after  gtating  tbe  facts  as 
above).  The  question  to  be  determined  seems 
to  be  whether  or  not  the  fund  In  the  hands 
of  the  garnishee  defendant  (In  which  he 
claims  no  beneficial  interest)  is  in  fact  the 
property  of  the  principal  defendant,  and 
therefore  liable  to  garnishment.  There  is 
here  no  dispute  between  the  plaintiff  and  the 
garnishee  defendant ;  it  is  admitted  that  he 
holds  the  fund  under  the  contract  as  stated 
In  his  disclosure. 

It  Is  claimed  by  tbe  plaintiff  that  an  ex- 
amination of  the  contract  will  demonstrate 
that  as  to  this  $1,000  the  principal  defendant, 
■James  E.  Rellley,  is  the  sole  owner  thereof, 
and  that  upon  tbe  refusal  of  Perkins  to  pay 
tbe  same  over  to  him  be  could  maintain  an 
action  of  debt  or  indebitatus  assumpsit 
Against  Perkins  for  its  recovery ;  while  de- 
fendant claims  that  it  is  obvious  that  the 
fund  belongs  to  James  E.  Rellley  and  E.  H. 
Kellley  Jointly,  and  that  E.  R.  Preston  may 
also  have  an  interest  therein. 

The  contract  first  sets  out  that:  "J.  E. 
Reilley  and  E.  H.  Rellley  agree  to  accept 
$2,500  in  full  settlement  of  their  claims 
against  the  Nachtegall  Manufacturing  Com- 
pany for  salary,  expenses,  etc."  It  then, 
among  other  things,  provides  for  tbe  deposit 
of  this  amount  in  two  sums  in  different  de- 
positories, but  both  payable,  upon  tbe  hap- 
pening of  certain  contlng^icies,  to  the  same 
person,  E.  R.  Preston. 

The  contract  further  provides  that:  "The 
payment  of  said  sum  of  $2,500  shall  be  in 
full  settlement  of  all  claims,  demands  of  ev- 
ery sort  and  kind  whatsoever,  of  said  J.  E. 
Rellley  and  E.  H.  Rellley  against  the  Xachte- 
call  Manufacturing  Company." 

"When  the  contract  provides  for  the  pay- 
ment of  the  $1,600  to  E.  R.  Preston,  he  is  de- 
scribed as  attorney  for  J.  E.  Rellley  and  E. 
H.  Rellley.  When  it  provides  for  the  pay- 
ment of  the  $1,000  to  Preston,  he  is  describ- 
«d  as  attorney  for  J.  E.  ReUley.  The  last 
-clause  of  tbe  contract,  however,  is  in  part  as 
follows:  "It  is  understood  and  agreed  that 
the  said  Gains  W.  Perkins  shall  have  the 
right,  and  it  shall  be  his  duty  to  pay  over  to 
Fiaid  E.  R.  Preston,  attorney,  said  sum  of 
$1,000."  Here  Preston  Is  not  described  as 
attorney  for  the  Reilleys,  <»:  for  either  of 
tbem. 

We  are  nnable  to  say  from  an  examina- 
-tlon  of  the  contract  that  James  E.  Rellley  is 
tbe  sole  owner  of  the  $1,000,  but  it  Is  equal- 
ly plain  that  the  contract  does  not  show  af- 
finnatlvely  that  either  E.  H.  Rellley  or  E. 
R.  Preston  own  the  fund.  Both  claim  to  own 
it.  and  they  have  been  interpleaded  in  order 
that  their  rights  to  the  fund,  if  they  have 
any.  may  be  determined. 

Comp.  Laws,  {  10,627  provides  that:  "When 
tbe  answer  of  the  garnishee  shall  declare 
that  any  other  person  than  the  defendant 
claims  the  indebtedness,  or  property  in  bis 
bands,  or  any  part  thereof,  •  •  •  the 
-court  may  on  motion,  order  that  such  claim- 


ant be  interpleaded  aa  a  defendant  to  the 
gamlBbee  action,  and  •  *  *  the  court 
may  order  an  issue  to  be  formed,  and  may 
proceed  to  try  the  same  or  direct  the  trial 
thereof  by  a  jury  as  in  other  cases,  etc." 

In  Muncey  v.  Sun  Insurance  Office,  100 
Mich.  642,  67  N.  W.  662,  where  this  section 
was  under  consideration,  it  was  said:  "Up- 
on such  disclosure  the  garnishee  has  no  fur- 
ther interest  in  the  proceedings,  except  to 
hare  tbe  right  as  between  such  claimant  and 
the  principal  defendant  determined.  And 
where  the  statement  in  the  disclosure  is  ac- 
cepted as  true,  except  as  such  statement  re- 
lates to  the  claim  set  up  by  said  third  party, 
there  Is  no  necessity  or  propriety  in  demand- 
ing as  against  the  garnishee  a  trial  of  this 
question.  The  claimant  must  be  brought  in 
for  that  purpose." 

If,  at  tbe  time  of  the  service  of  the  writ  of 
garnishment  upon  Perkins,  this  fund  was  in 
fact  the  sole  property  of  James  E.  Reilley,  it 
was  clearly  subject  to  the  process.  If,  upon 
the  other  band,  either  E.  H.  ReUley  or  E.  R. 
Preston  was  the  owner  thereof,  or  of  a  Joint 
interest  therein,  at  that  time,  the  garnish- 
ment proceedings  must  fail.  Markham  v. 
Gehan  et  al.,  42  Mich.  74,  3  N.  W.  262;  Ken- 
nedy V.  McLellan,  76  Mich.  698,  43  N.  W. 
641;  Stone  v.  Dowllng,  119  Mich.  476,  78  N. 
W.  549;  20  Cyc.  1030;  Rood  on  Garnishment, 
a  150-161. 

The  fact  that  Perkins  was  to  pay  the  mon- 
ey to  Preston  as  attorney.  Instead  of  to  tbe 
Reilleys,  presents  no  difficulty.  The  instru- 
ment plainly  indicates  that  it  was  made  be- 
tween the  Nachtegall  Manufacturing  Com- 
pany upon  one  side,  and  tbe  Reilleys  upon 
the  other,  and  that  Preston  was  merely  an 
agent  appointed  to  receive  the  money. 

The  right  of  the  principals  to  sue  upon  the 
contract  Is,  we  think,  clear.  Mechem  on 
Agency,  §  757,  and  cases  there  cited;  Garton 
V.  Union  City  National  Bank,  34  Mich.  279; 
Mich.  State  Bank  v.  Trowbridge,  92  Mich. 
217,  52  N.  W.  632 ;  First  Nat  Bank  of  Han- 
cock V.  Johnson,  133  Mich.  700,  95  N.  W.  975, 
103  Am.  St.  Rep.  468. 

That  service  of  process  upon  the  principal 
defendant  was  made  outside  the  state  af- 
fords no  ground  for  the  quashing  of  the  gar- 
nishment proceedings. 

In  Serviss  v.  Washtenaw  Circuit  Judge, 
116  Mich.  101,  74  N.  W.  310,  72  Am.  St  Rep. 
507,  it  is  said:  "The  validity  of  this  substi- 
tuted form  of  service  upon  the  principal  de- 
fendant does  not  depend  upon  the  disclosure 
of  the  garnishee  defendant  or  upon  the  de- 
nial of  an  indebtedness  which  be  may  make 
when  interrogated  thereon.  No  Judgment 
could  be  had  against  the  principal  defendant 
it  is  true,  unless  some  credits  were  found  in 
the  hands  of  the  garnishee;  but  whether 
such  credits  are  in  his  hands  is  the  subject 
of  inquiry  which  may  be  had  upon  tbe  statu- 
tory issue." 

We  are  of  opinion  that,  upon  tbe  interplead- 
ing of  the  other  claimants  to  the  fund,  the 
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court  should  have  ordered  an  Issue  to  be 
formed  and  proceeded  to  the  trial  thereof,  as 
provided  by  Comp.  Laws,  i  10,027. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


DEJLBUSSO  T.  AMERICAN  CEMONT 
PliASTER  CO. 

(Supreme  Court  of  Michigan.    March  31, 1911.) 

1.  Master  and  Sebvant  ({  118*)— Master's 
LiiABiUTT  —  Appliances  and  Places  for 
Work— Mines— Elxvatobb. 

Defendant  was  engaged  in  mining  gypsum, 
and  manufacturing  it  into  cement  and  other 
prodDCts,  the  gypsum  being  brought  up  from 
the  mine  by  a  platform  elevator  running  into 
the  shafthouse,  and  from  there  rolled  through 
a  covered  way  to  a  building  about  20  feet  dis- 
tant, where  it  was  manufactured.  PlaintifTs 
intestate,  who  was  employed  in  the  mine,  was 
injured  while  leaving  the  elevator.  Held,  that 
the  mining  and  manufacturing  plants  were  dis- 
tinct and  separate,  and  that  the  rule  for  all 
cases  is  that  the  statute  requiring  automatic 
gates  to  elevators  in  manufacturing  plants  does 
not  apply  to  a  mining  elevator,  and  hence  that 
defendant  was  not  negligent  in  failing  to  pro- 
vide one. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  219 ;  Dec.  Dig.  f  118.*] 

2.  Master  and  Servant  (5  286*)  — Action 
POR  Injuries  —  Question  por  Jury — Op- 
eration of  Elevator. 

In  an  action  by  an  administrator  for  the 
death  of  an  intestate,  who  was  killed  by  fall- 
ing under  an  elevator  and  down  a  mining  shaft, 
the  question  whether  defendant  was  negligent 
in  operating  an  elevator  by  an  engineer  so  lo- 
cated that  he  could  not  see  the  landing  from 
which  intestate  fell  held  for  the  Jury. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  1010-1050;  Dec.  Dig.  i 
286.*] 

8.  Master  and  Servant  (|  217»J— Assump- 
tion OF  Risk — Knowledge  bt  Servant. 
An  employs  assumes  the  ordinary  dangers 
of  his  employment  and  the  risks  of  defects  in 
machinery  and  methods  known  to  him,  or  which 
are  so  obvious  that  he  should  have  known  them ; 
but  an  employ^  is  not  required  to  minutely  in- 
vestigate machines  and  methods. 

[Eld.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  374-600;  Dec.  Dig.  | 
217.*] 

4.  Master  and  Servant  ({{  100,  205*)— As- 
sumption or  Risk— Nature  and  Extent- 
How  Assumed. 

An  assumption  of  the  risk  of  the  master's 
negligence  by  an  employ^  may  be  by  express 
agreement,  where  such  a  contract  is  permissi- 
ble, and  it  may  also  be  inferred  from  circum- 
stances; but  there  is  no  presumption  tiiat  an 
employ^  assumes  the  risk  by  the  contract  of 
hiring. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i{  166-170;  Dec.  Dig.  {{ 
100,  265.»] 

6.  Master  and  Servant  (|  217*)— Assump- 
tion OF  Risk— Knowledge  bt  Servant— 
Understanding  and  Appreciation  of 
Risk. 

Assumption  of  risk  involves  the  capacity 
and  understanding  of  the  servant  and  is  deter- 
mined by  the  nature  of  the  defect  and  its  ob- 
viousness and  consequent  danger ;  and  it  is  not 
enough  that  a  servant  knew  certain  conditions 
as  facts,  but  he  must  know  and  understand  the 


danger,  or  the  danger  must  be  so  obvious  that 
his  appreciation  of  it  is  a  necessary  inference. 
[Bid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sg  574r-600;  Dec.  Dig.  i 
217.*] 

6.  Master  and  Servant  ({  288*)  —  Action 
FOB  INJTTBIES  —  Question  fob  Jury — As- 
sumption OF  Risk. 

Whether  «  servant,  killed  by  falling  nnder 
an  elevator  and  down  a  mining  shaft  assumed 
the  risk  of  a  method  of  signaling  the  elevator 
engineer,  by  which  neither  the  one  giving  the 
signal  nor  the  engineer  in  starting  the  elevator 
could  see  if  it  was  safe  to  do  so,  held,  nnder 
the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  288.*] 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Eliza  Delbusso  against  the  Amer- 
ican Cement  Plaster  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  BIRD,  HOOKER,  MOORB, 
BROOKE,  and  STONE,  JJ. 

Dunham  &  Phelps  and  Lombard  &  Hext, 
for  appellant  Keena,  Lightner  &  Oxtoby 
(Charles  B.  Ward,  of  counsel),  for  appellee. 

HOOKER,  J.  The  defendant  Is  a  Kansas 
corporation  engaged  In  this  state  in  the 
business  of  manufacturing  cement  and  oth- 
er products  from  gypsum,  which  it  mines 
through  a  shaft  about  76  feet  deep.  The 
gypsum  was  raised  from  the  mine  on  an  ele- 
vator, being  In  carts  or  barrows,  which  were 
rolled  from  the  elevator  in  the  shafthouse, 
and  thence  through  a  covered  way  to  a  build- 
ing about  20  feet  distant  where  it  was  trans- 
formed into  cement  and  other  products.  The 
elevators  were  platforms,  one  being  attached 
to  each  end  of  a  wire  cable  which  passed 
over  and  around  a  dmm,  operated  by  an  en- 
gine situate  on  the  second  floor  of  the  shaft- 
bouse  in  charge  of  an  engineer.  When  one 
elevator  was  at  the  second  floor  of  the  ele- 
vator building,  the  other  was  at  the  bottom 
of  the  shaft  It  was  usual  for  the  men  to 
be  takeu  down  Into  and  brought  from  the 
mine  on  these  elevators,  from  and  to  the  first 
floor  of  the  building.  When  one  elevator  was 
at  the  first  floor,  the  other  was  some  20  feet 
above  the  bottom  of  the  shaft.  The  engineer 
was  signaled  by  a  bell,  a  wire  extending  to 
the  bottom  of  the  shaft,  and  accessible  from 
the  elevator  at  the  flrst  floor,  being  used  for 
ringing  the  bell  by  pulling  the  wire.  Tbe 
control  of  the  bell  from  the  bottom  of  tbe 
shaft  was  confided  to  a  man  employed  for 
the  purpose,  with  Instructions  to  permit  no 
other  man  to  touch  It  The  elevators  had 
gates  at  the  shafthouse  which  closed  by  grav- 
ity, and  were  raised  and  held  up  by  the  men 
while  they  passed  under  them.  Plaintiff's 
husband,  tbe  Intestate,  was  an  Italian,  and 
wltu  others  came  upon  the  skip  to  the  flrst 
floor,  and  after  many  had  passed  under  the 
gate,  took  hold  of  It  and  attempted  to  go  off 
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from  the  elevator,  when  the  bell  rang  the 
signal  for  the  elevator  to  go  np  to  the  sec- 
ond floor.  It  was  Immediately  started,  the 
gate  fell  npon  the  man,  and  after  the  ele- 
vator passed  him  be  fell  to  the  bottom  of 
the  shaft,  and  was  killed.  Two  men  remaln- 
el  on  the  elevator. 

Negligence  is  charged  against  defendant: 
First  For  falling  to  comply  with  the  statute 
by  providing  automatic  gates.  Second.  For 
falling  to  furnish  a  safe  elevator  by  provld- ' 
Ing  a  proper  device  for  signaling  the  op- 
erator. 

That  the  signal  was  given  Is  not  disputed, 
but  the  men  on  the  elevator  and  those  at  the 
bottom  of  the  shaft  who  were  waiting  for 
an  elevator  to  take  them  np  all  denied  that 
the  beU  was  rung  from  their  respective 
points.  A  verdict  was  directed  for  the  de- 
fendant; the  learned  circuit  judge  being  of 
the  opinion  that  the  statute  did  not  apply  to 
this  elevator;  that  the  elevator  and  bell  were 
all  In  good  orders  and  that  the  defendant 
was  not  negligent  in  placing  the  engineer 
where  he  could  not  see  the  elevator  when  It 
was  at  the  second  floor;  but  that  in  any 
event  the  plaintiff  was  familiar  with  the  ap- 
pliance and  assumed  the  risk. 

Two  errors  are  assigned,  viz.:  First,  In 
holding  that  defendant  was  not  negligent; 
second,  in  holding  that  plaintiff  assumed  the 
risk. 

Defendant's  Negligence. 

(a)  The  Statute. 

There  is  no  question  that  the  defendant 
was  engaged  in  the  business  of  a  manu- 
facturer. It  is  also  plain  that  it  was  engag- 
ed in  mining.  It  appears  to  be  conceded 
that,  if  this  were  a  mining  corporation  en- 
gaged wholly  In  mining,  the  statute  would 
bave  no  application;  if  a  manufacturing  cor- 
poration engaged  in  manufacturing  only,  the 
statute  would  apply. 

The  plaintiff  insists  that,  inasmnch  as  the 
defendant  manufactured  the  product  which 
It  mined,  it  should  be  held  that  the  manu- 
facturers' law  should  apply  to  the  whole 
plant.  We  do  not  see  why  It  would  not  be  as 
reasonable  to  say  that  Inasmuch  as  it  carried 
on  the  business  of  mining,  the  statute  regu- 
lating mines  should  apply  to  the  entire  plant. 
It  Is  contended  that  It  should  depend  upon 
the  law  under  which  It  was  Incorporated,  or 
the  purposes  stated  In  Its  articles.  It  is  also 
suggested  that  the  Secretary  of  State  in  fll- 
Ing.artlcles  must  determine  and  certify  which 
law  is  applicable,  but  in  this  case  the  de- 
fendant was  not  organized  under  any  Michi- 
gan law,  nor  has  it  filed  its  articles  in  Michi- 
gan. 

There  would  be  a  manifest  impropriety  in 
applying  one  or  the  other  of  these  laws  to  a 
particular  corporation,  If  the  effect  were  to 
be  to  relieve  it  from  providing  the  safeguards 
required  by  the  character  of  the  business  In 
wbich  it  should  engage  as  protection  against 


the  dangers  which  the  legislation  was  in- 
tended to  prevent  To  so  hold,  or  to  say  that 
the  opinion,  or  ofHclal  act  of  the  Secretary 
of  State,  or  its  own  choice  of  laws  imder 
which  it  organized,  must  control,  would  put  a 
premium  upon  selecting  an  Inappropriate  act 
under  which  to  organize  for  the  sake  of  im- 
munity from  the  requirements  of  the  act  ap- 
propriate to  the  business  actually  Intended. 
If  we  could  properly  legislate  on  this  ques- 
tion, we  might  think  the  provisions  of  the 
manufacturer's  act  as  to  elevators,  a  proper 
one  to  be  applied  to  mine  elevators;  but  we 
have  no  such  authority,  and  the  Legislature 
has  apparently  taken  a  different  view.  We 
must  either  say  that  the  mining  part  of  this 
business  is  governed  by  the  manufacturers' 
act,  to  the  exclusion  of  all  of  the  mining  law, 
or  the  converse.  This  corporation  Is  engaged 
in  mining  and  also  In  manufacturing.  The 
plants  are  separate  and  distinct  though  close- 
ly adjacent  and  connected.  The  workmen 
are  entitled  to  protection  against  the  particu- 
lar dangers  of  the  business  in  which  they  are 
respectively  engaged,  manufacturers  under 
the  manufacturers'  laws,  and  miners  under 
the  law  pertaining  to  mines,  made  and  pro- 
vided in  accordance  with  the  Judgment  of 
the  legislators.  We  should  be  careful  in  ap- 
plying the  proper  rule,  lest  In  an  effort  to 
mitigate  the  hardship  of  one  case  we  make 
a  precedent  which  will  result  in  injustice  In 
others.  We  are  of  the  opinion,  therefore, 
that  the  safer  rule  for  all  cases  is  that  the 
manufacturers'  statute  does  not  apply  to  a 
mine  elevator,  and  therefore  defendant  was 
not  negligent  in  omitting  to  comply  with  that 
statute. 

(b)  Safe  Machinery. 

No  complaint  is  made  of  this  elevator  plant, 
except  in  regard  to  the  protection  against  in- 
opportune signals,  either  by  some  other  meth* 
od  of  signaling,  or  by  so  locating  the  engi- 
neer that  he  could  at  all  times  see  whether 
there  was  da'nger  at  the  lower  floor  before 
obeying  the  signal.  We  are  not  concerned  with 
either  proposed  remedy,  but  only  with  the 
question  of  reasonable  safety  of  the  course 
adopted.  The  light  afforded  by  this  accident 
makes  plain  a  danger  attendant  upon  at- 
tempting to  operate  an  elevator  which  may 
be  set  in  motion  at  will  by  different  persons 
from  different  places.  Whether  this  bell  was 
rung  by  some  one  at  the  bottom  of  the  shaft, 
impatiently  waiting  Its  ascent,  so  that  the 
other  might  come  down  or  by  one  of  the  two 
remaining  on  the  elevator,  animated  by  a  de- 
sire to  go  to  the  second  floor  as  men  some- 
times did,  cannot  be  told.  It  may  have  been 
the  latter;  the  signal  having  been  given  pre- 
maturely in  the  expectation  that  deceased 
would  be  off  before  it  started.  Again,  there 
is  the  improbable  possibility  that  it  was  done 
maliciously.  That  the  signal  to  go  up  was 
given  admits  of  no  doubt,  and  apparently  it 
is  certain  that  it  was  the  act  of  one  of  plain- 
turs  fellow  servants  at  one  of  these  two 
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points.  We  must  conclude,  tberefore,  tbat, 
to  bold  defendant  liable  for  this  Injury,  U 
must  be  forund  to  bare  been  its  duty  to  ar- 
range for  the  operation  of  this  elevator  In 
some  way  that  would  protect  passengers  from 
the  danger  of  Ita  being  started  from  different 
points,  when  the  person  causing  it  to  start 
had  no  means  of  knowing  whether  it  would 
be  attended  with  danger.  It  Is  always  easy 
to  see  how  danger  could  have  been  avoidetl 
after  an  accident  has  happened,  and  equally 
easy  to  conclude  that  a  failure  to  anticipate 
and  provide  against  the  danger  was  negli- 
gence, and  doubtless  many  reasonably  safe 
machines  and  methods  have  been  held  unsAfe 
where  they  ought  not  to  have  been  imder  the 
law.  On  the  other  band,  it  does  not  follow 
that  particular  dangers  should  not  be  antici- 
pated. A  rule  of  reasonable  provision  for 
safety  Is  required,  and  In  this  case  we  think 
It  was  for  the  Jury  to  say,  in  the  light  of  the 
evidence,  whether  it  was  ordinary  prudence 
to  provide  a  signal  which  might  be  operated 
as  s«iggested  above.  We  are  of  the  opinion 
tbat  this  ground  for  platntlfTs  action  is  suffi- 
ciently set  up  in  the  declaration.  The  ques- 
tion Is,  Was  this  a  reasonably  safe  provision 
for  the  operation  of  that  elevator  under  all 
the  circumstances  and  the  general  custom  of 
operating  such  elevators? 

Assumption  of  Risk. 

It  Is  a  well-settled  rule,  and  nowhere  bet- 
ter settled  than  in  Michigaa,  that  an  empoy6 
assumes  the  ordinary  dangers  of  his  employ- 
ment and  the  risks  of  defective  machinery 
nud  methods  known  to  bim,  or  so  obvious 
that  he  should  have  known  them.  It  is  not, 
however,  the  law  that  the  employe  must 
make  a  minute  Investigation  of  machines 
and  methods  to  ascertain,  though  he  does 
owe  caution  and  care  in  these  respects. 

In  this  case  it  may  now  seem  that  every 
one  should  have  foreseen  this  danger  if  he 
knew  that  the  signal  could  be  given  from 
both  points,  and  that  neither  the  man  who 
should  give  it  nor  engineer  bad  any  means 
of  knowing  whether  it  would  be  safe  to  start 
the  elevator.  If  the  decedent  was  familiar 
with  all  the  facts  and  was  capable  of  under- 
standing and  appreciating  the  danger,  it 
may  be  that  it  should  be  said  that  he  as- 
sumed the  risk,  or  was  equally  negligent 
with  the  master. 

Assuming  (for  the  argument  only)  tbat  the 
defendant  should  be  held  negligent  in  not 
providing  the  elevator  with  a  reasonably  safe 
appliance  and  method  of  signaling  the  en- 
gineer, thereby  subjecting  his  en^ploySs  to 
extraordinary  dangers,  there  is  no  presump- 
tion that  the  employes  assumed  the  risk  by 
the  contract  of  hiring.  It  may  be  expressly 
80  agreed,  where  such  a  contract  is  permis- 
sible, and  it  may  be  Inferred  from  circum- 
stances. 

It  is  said  in  Labatt,  Master  and  Servant,  I 
271:  "An  extraordinary  risk,  it  la  said,  is 
not  assumed  unless  it  is,  or  ought  to  be. 


known  to  and  comprehended  by  the  servant- 
or,  as  the  same  conc^tlon  may  also  be  ex- 
pressed in  logically  equivalent  terms,  where 
the  servant  is  chargeable  neither  with  an 
actual  nor  a  constructive  knowledge  and 
comprehension  of  the  risk." 

In  the  case  of  Rummel  v.  Dilwortb,  131 
Pa.  509,  19  Atl.  345,  346,  IT  Am.  St.  Rep. 
827,  it  was  said:  "The  general  rule  tbat  a 
workman  assumes  the  risk  incident  to  bis 
employment  when  he  enters  upon  it  Is  well 
settled,  but  its  application  is  subject  to  cer- 
tain qualifications.  He  certainly  has  tbe 
right  to  expect  bis  employer  to  provide  ma- 
chinery, tools,  and  appliances  that  are  rea- 
sonably safe  for  his  use,  and  he  assumes  no 
risks  growing  out  of  their  defective  charac- 
ter, unless  be  has  been  fully  advised  that 
they  are  defective  and  dangerous.  He  has 
tbe  right  to  suppose  that  his  employer  has 
provided  sucb  guards  and  means  of  protec- 
tion from  injury  in  tbe  use  of  the  machinery, 
tools,  and  appliances  as  are  usual  and  rea- 
sonably necessary  for  his  safety;  and  be 
cannot  be  held  to  assume  the  risks  attendant 
on  their  absence,  unless  sucb  absence  is  ap- 
parent, or  bis  attention  has  been  called  to 
it.  •  •  •  If  the  plaintiff  did  not  appre- 
ciate the  danger  of  the  work  he  was  doing, 
arising  from  the  defective  appliances,  and  If 
the  defendants  were  not  justified  In  suppos- 
ing be  understood  it,  It  cannot  be  held  that, 
in  the  contractual  relation  of  master  and 
servant,  he  assumed  the  risk  which  resulted 
In  his  injury.  Demars  v.  Glen  Mfg.  C!a 
(1892)  67  N.  H.  404,  40  Atl.  902.  A  servant 
does  not  assume  the  unusual  and  extraordi- 
nary risk  of  which  tbe  master  knows  or 
which  he  should  know  or  foresee,  unless  sucb 
risks  are  obvious,  or  the  servant  has  actual 
or  presumptive  knowledge  of  tbe  danger. 
Reed  v.  Stockmeyer  (1896)  20  C.  C.  A.  381,  74 
Fed.  186.  34  U.  S.  App.  T27.  A  servant  does 
not  BEBume  tbe  danger  from  the  failure  of 
the  master  to  exercise  reasonable  care  to 
provide  safe  machinery  and  appliances,  or 
a  safe  place  In  which  to  do  his  work,  unless 
the  danger  is  obvious,  or  be  can  acquire 
knowledge  thereof  in  the  exercise  of  ordi- 
nary care.  Comben  v.  Belleville  Stone  Co. 
(1896)  59  N.  J.  Law,  226,  36  Atl.  473."  This 
involves  tbe  capacl^  and  tmderstanding  of 
the  servant,  tbe  nature  of  tbe  defect,  the 
obviousness  of  tbe  same,  and  consequent 
danger. 

The  author  hereinbefore  quoted  sums  ap 
tbe  rule  in  section  274:  "The  doctrine  that 
a  servant  who  has  no  knowledge,  actual  or 
constructive,  of  an  extraordinary  risk  is  not 
chargeable  with  Its  assumption  (see  section 
271,  supra)  is  applied  in  every  jurisdiction 
in  which  tbe  principles  of  common  law  are 
recognized.  The  logical  converse  of  this  doc- 
trine, viz.,  that  a  servant  is  to  be  regarded 
as  having  assumed  any  extraordinary  risk 
of  which  he  bad  or  ought  to  have  obtained 
knowledge  before  his  Injury  was  received 
was  also  applied  universally  ontll  compaia- 
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tively  recent  times  (see  section  280,  infra) 
and  is  still  the  prevailing  rule  of  law  in  the 
United  States.  The  effect  of  the  operation 
of  this  doctrine  with  reference  to  a  serv- 
ant's inability  to  maintain  an  action  may  be 
formally  stated  thus:  A  servant  who,  either 
before  or  after  he  commences  the  perform- 
ance of  the  contract  of  employment,  has  as- 
certained, or  ought,  in  the  exercise  of  proper 
care,  to  have  ascertained,  that  the  ordinary 
hazards  of  his  environment  have  been  aug- 
mented by  abnormal  conditions  produced  by 
the  negligence  of  his  master  or  of  his  mas- 
ter's representative,  and  has  accepted  or  con- 
tinned  in  the  employment  without  making 
any  objection  and  without  receiving  any 
promise  that  the  abnormal  conditions  will  be 
remedied,  is  deemed  as  a  matter  of  law  to 
have  assumed  the  risk  thus  superadded,  and 
to  have  waived  any  right  which  be  might 
otherwise  have  had  to  claim  an  indemnity 
for  injuries  resulting  from  the  existence  of 
that  risk."    See,  also.  Id.  {  274a. 

It  is  not  enough  that  a  servant  know  the 
fact  of  certain  conditions.  He  must  know 
and  understand  the  danger,  or  thie  danger 
mast  he  so  obvious  that  bis  appreciation  of 
It  Is  a  necessary  inference.  See  Labatt,  i 
279a.  "To  bring  a  case  within  the  scope  of 
the  doctrine  now  under  discussion,  It  must 
be  shown  that  the  servant  possessed  a  suffi- 
cient exact  appreciation  of  the  nature  and 
extent  of  the  danger  In  question  to  enable 
him  to  estimate  the  possibilities  of  bis  en- 
vironment in  so  far  as  they  affected  his  bod- 
ily safety.  The  absence  of  that  appreciation 
Is  logically  Incompatible  with  the  hypothesis 
that,  in  undertaking  or  continuing  in  the 
employment,  he  exercised  that  Intelligent  and 
deliberate  consent  which  Is  one  of  the  essen- 
tial elements  involved  in  the  conception  of 
an  assumption  of  a  risk." 

Also:  "When  we  say  that  a  man  appre- 
ciates a  danger,  we  mean  that  he  forms  a 
Judgment  as  to  the  future,  and  that  his 
Judgment  is  right."  McKee  t.  Tourtellotte 
(1896)  167  Mass.  69,  44  N.  E.  1071,  48  L.  R.  A 
542.  "One  does  not  voluntarily  assume  a 
risk,  within  the  meaning  of  the  rule  that 
debars  a  recovery,  when  he  merely  knows 
there  is  some  danger,  without  appreciating 
the  danger.  Nor  does  he,  on  the  other  hand, 
necessarily  fall  to  appreciate  the  danger  be- 
cause he  hopes,  and  even  expects,  to  encoun- 
ter it  without  injury.  If  be  comprehends  the 
nature  and  the  degree  of  the  danger,  and 
voluntarily  takes  his  chance,  he  must  abide 
the  consequences,  whether  he  is  fortunate  or 
unfortunate  in  the  result  of  his  venture." 
Mnndle  v.  Hill  Mfg.  Co.  (1894)  86  Me.  405, 
30  Atl.  16.  "The  second  step  in  the  demon- 
strative process  is  to  establish  the  servant's 
appreciation  of  the  danger  produced  by  the 
abnormal  conditions  in  question.  That  this 
Is  the  alternative  and  crucial  element  upon 
-which  the  defense  depends  is  sufDclently  ap- 
parent from  the  terminology  by  which  It  is 
described."  "A  servant  knowing  the  facts 
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may  be  utterly  ignorant  of  the  risks."  Byles, 
J.,  hi  Clark  v.  Holmes  (1862)  7  Hurlst  &  N. 
937,  31  L.  J.  BSsch.  N.  S.  366,  8  Jur.  N.  S. 
992,  10  Week.  Rep.  405.  "A  servant  is  charge- 
able with  notice  of  what  Is  apparent,  but  not 
necessarily  that  the  apparent  is  dangerous." 
Pennsylvania  Coal  Co.  v.  Kelly  (1894)  54  111. 
App.  626.  "The  difFerence  is  between  going 
into  the  service  or  continuing  in  it,  'knowing 
that  the  instrumentalities  employed  are  un- 
safe and  dangerous,'  and  knowing  that  de- 
fects exist,  but  not  that  they  necessarily 
render  the  employment  of  a  perilous  charac- 
ter." Galveston,  H.  &  g.  A.  R.  Co.  v.  Lempe 
(1883)  B9  Tex.  la  "It  does  not  necessarily 
follow  that  knowledge  that  a  master  Is  not 
discharging  his  duty  In  making  safe  the 
place  where  he  requires  his  employes  to  work 
will  defeat  a  recovery  by  an  employ^  in- 
jured by  the  master's  neglect  of  duty;  to 
produce  this  result  It  must  be  also  Inferable 
that  the  breach  of  duty  augmented  the  dan- 
gers of  the  service.  An  employe  may  know 
that  the  employer  is  not  performing  his  duty, 
and  yet  not  know  that  the  perils  of  his  serv- 
ice are  augmented.  It  is  not,  it  is  true, 
necessary  that  the  fact  that  the  perils  of 
the  service  were  increased  should  be  estab- 
lished by  direct  evidence;  it  is  suflBcient  if 
there  be  evidence  from  which  that  fact  can 
be  reasonably  inferred."  Rogers  v.  Leyden 
(1890)  127  Ind.  60,  26  N.  B.  210.  "The  gen- 
eral rule  undoubtedly  Is  that  a  person  cannot 
be  said  to  take  a  risk,  unless  he  knows  not 
only  the  condition  of  things,  but  also  that 
danger  exists  In  such  conditions."  Anderson 
V.  Clark  (1892)  155  Mass.  368,  29  N.  B.  689. 
See  note  6,  p.  666,  Labatt  on  Master  and 
Servant,  for  numerous  cases. 

This  doctrine  seems  to  comport  with  the 
rule  in  Swoboda  v.  Ward,  40  Mich.  423, 
where  this  court  said:  "A  party  entering 
upon  a  particular  employment  assumes  the 
risks  and  perils  usual  thereto.  Where  the 
machinery  used  is  not  defective,  either  in  its 
construction  or  from  want  of  proper  repair, 
and  where  the  usual  and  customary  means 
are  adopted  to  guard  against  accidents,  if 
wanting  in  either  respect,  there  is  an  in- 
creased risk,  and  if  the  servant  is  injured 
In  consequence  thereof  the  master  must  be 
held  responsible  therefor.  If,  however,  the 
servant,  with  full  knowledge  of  the  facts, 
and  understanding  the  increased  risk  occa- 
sioned thereby,  in  the  absence  of  any  prom- 
ise by  the  master  to  remedy  the  same,  con- 
sents to  and  remains  in  the  master's  employ, 
then  be  voluntarily  incurs  such  increased 
risk,  and  if  he  suffers  damages  in  conse- 
quence of  an  injury  received  thereby  he  will 
be  without  remedy.  The  fact  that  he  re- 
mains in  the  master's  employ  under  such  cir- 
cumstances and  with  such  knowledge  Is  what 
constitutes  contributory  negligence  on  his 
part  The  master  In  permitting  his  machin- 
ery to  be  thus  more  than  ordinarily  danger- 
ous is  guilty  of  negligence;  the  servant,  with 
full  knowledge  thereof,   by  remaining  con- 
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tributes  thereto.  Oooley  on  Torts,  651,  652, 
and  cases  cited." 

See  Gooley  on  Torts  (3d  Ed.)  p.  1042  et  seq. 
for  a  discussion  of  tbese  questions,  and  es- 
pecially page  1048,  where  the  distinguished 
author  says:  "It  Is  eaaential  to  the  assump- 
tion of  risk,  not  only  that  the  servant  should 
know  the  defect  out  of  which  tbe  danger 
arises,  but  that  he  should  appreciate  the 
danger,  or  that  the  danger  should  be  mani- 
fest to  a  man  of  ordinary  intelligence  and 
experience  in  the  line  of  work  in  which  the 
servant  is  engaged.  A  servant  cannot  he 
beard  to  say  that  he  did  not  appreciate  a 
danger  which  was  manifest  to  an  ordinarily 
prudent  person  of  his  intelligence  and  experi- 
ence. An  adult  servant  Is  presumed  to  pos- 
sess ordinary  intelligence  and  capacity,  and 
is  held  in  law  to  know  and  comprehend  the 
dangers  which  are  open  and  obvious  to  a 
person  of  ordinary  understanding  and  experi- 
ence, and  he  cannot  show  a  want  of  such  ca- 
pacity without  also  showing  that  the  master 
bad  notice  of  the  fact" 

There  are  cases  where  dangers,  as  well  as 
'defects,  are  so  plainly  obvious  that  courts 
may  instruct  Juries  that  risks  are  assumed; 
when  they  are  not  so,  the  question  is  for 
the  Jury.  In  this  case  we  are  of  the  opinion 
that  both  questions  were  for  the  Jury. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


PEOPLE  V.  BOWEN. 
(Supreme  Oourt  of  Snchigan.    March  SI,  1911.) 

1.  HoiacinE  (|  179*)— Evidbnoe— Insanitt. 

In  a  trial  for  uxoricide  any  facta  within 
defendant's  knowledge,  or  any  conduct  known 
to  him,  and  any  reports,  tme  or  false,  brought 
to  him,  which  would  tend  to  produce  in  his 
mind  snspidon  or  belief  in  the  wife's  Infidelity, 
are  competent  to  prove  emotional  insanity,  un- 
less the  matter  is  privileged. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  i  380;  Dec.  Dig.  {  179.*] 

2.  Witnesses    (S    222*)  —  PBivrLEOEn    Com- 
munications—Husband AND  Wife. 

It  will  be  presumed  that  private  communi- 
cations between  husband  and  wife  are  within 
the  privilege  secured  by  Comp.  Laws,  S  10,213, 
until  the  contrary  appears. 

[Ed.    Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  {  786;  Dec.  Dig.  {  222.*] 

8.  Witnesses  ({  196*)— Pbivtleoed  Communi- 
cations—Husband AND  Wife. 

The  privilege   secured   by  Comp.   Laws,   I 

10,213,   relating  to  commnnications  in  marital 

confidence,  survives  separation  and  death. 
[Ed.   Note.— For  other  cases,   see   Witnesses, 

Cent  Dig.  |  743;  Dec.  Dig.  |  195.*] 

4.  WiTNiHSSM  (8   188*)— Pbivileqbd  Commu- 
nications—Husband  AND  Wife. 

The   privilege   secured  by   Comp.   Laws^   I 

10,213,   relating  to  communications  in  mantal 

confidence,  extends  to  evidence  in  criminal  cases. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 

Cent  Dig.  {|  734,  736 ;   Dec.  Dig.  I  188.*] 

5.  Witnesses   ({  190*)— Pbivileseo  Commu- 
nications—Husband AND  Wife. 

On  a  trial  for  uxoricide,  where  the  defense 
was  emotional  insanity  resulting  from  defend- 


ant's knowledge  'of  the  wife's  incontinence,  it 
was  not  competent  for  him  to  testify  as  to  a 
private  conversation  between  the  parties  jast 
before  the  killing,  or  to  any  other  private  con- 
versation between  them  regarding  her  miscon- 
duct: such  oommnnications  beine  within  tbe 
privilege  secured  by  Comp.  Laws,  1 10,213. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  737;  Dec.  Dig.  |  190.*] 

6.  Witnesses   (|   191*)— Pbiviumbo  Coxmu- 
nications— Husband  and  Wife. 

Letters  sent  by  a  wife  to  her  husband,  or 
given  or  shown  to  him  by  her,  whether  written 
By  her  or  others,  are  prtvileged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  738;   Dec.  Dig.  {  191.*] 

7.  Witnesses  (I  19]  *>-<PBivii.EaED  Gomku- 
NicATioNB— Husband  and  Wife. 

Letters  addressed  to  a  wife,  but  received 
and  read  by  her  husband  witliout  her  consent, 
are  not  privileged. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  I  738;    Dec.  Dig.  %  191.*] 

8.  CaiMiNAX.  Law    (|  402*)— Bvidenck— 8eo- 
ONDABY  Evidence. 

Contents  of  letters  are  inadmissible  with- 
out proper  foundation  for  secondary  evidence. 
[Ed.    Note.— For   other   eases,    see    Criminal 
Law,  Cent  Dig.  {§  887,  888;  Dec.  Dig.  |  402.*I 

9.  Witnesses  (I   193*)— Pbivileged  Oommu- 
NicATiONS— Husband  and  Wife. 

Conversations  between  husband  and  wife  in 
the  presence  of  third  parties  are  not  within  the 
privilege  secured  by  Comp.  Laws,  {  10,213. 

[E}d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  740,  741;  Dec  Dig.  1 193.*] 

10.  CaiMiNAL   Law    (i  674*)  —  Tmai.  —  Con- 
duct. 

The  trial  court  should  protect  the  public 
against  possible  injustice  resultlne  from  per- 
sistent efforts  of  defendant's  counsel  to  place  in- 
competent evidence  before  the  jury  on  the  ex- 
amination of  witnesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1603;   Dec.  Dig.  S  674.*] 

11.  Cbiminai.  Law   (§  486*)— Opinion  Evi- 
dence. 

A  medical  expert's  answer  to  a  question,  as- 
suming facts  not  warranted  by  the  testimony,  is 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1076;  Dec  Dig.  {  486.*] 

12.  Cbiminal  Law  (|  484*)  —  Opinion  Evi- 
dence. 

Questions  to  medical  expert  based  in  part 
on  his  understanding  of  what  another  expert 
has  testified,  are  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1072;    Dec  IMg.  S  484.*] 

Error  to  Circuit  Court,  Newaygo  Connty; 
Louis  G.  Palmer,  Judge. 

Clyde  Bowen  was  convicted  of  murder  In  the 
second  degree,  and  he  brings  error.    Revarsed. 

Argued  before  OSTRANDER,  C  J^  and 
HOOKER,  MOORE;  bird,  and  McAL- 
VAY,  JJ. 

Dunham  &  Phelps,  for  appellant  John  0. 
Anderson,  Pros.  Atty.,  for  the  People. 

HOOKER,  J.  The  respondent  and  his 
wife  were  young  married  people.  There  was 
testimony  tending  to  show  that  they  wer» 
living  apart;  she  doing  laundry  or  house- 
work for  hire,  and  he  working  «t  other 
places.    It  is  inferable  from  the  testimony 
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tbat  be  was,  and  perhaps  lud  canse  to  be, 
Jealous  and  suspicious  of  ber  relations  with 
at  least  two  other  men.  A  while  before  the 
bomldde,  Vera,  his  wife,  came  to  the  resi- 
dence of  EiZra  Brown,  whose  wife  was  her 
relative,  and  later  she  went  to  her  mother's 
home.  Respondent  went  there  to  visit  her 
on  or  shortly  before  October  30tb,  and  on 
the  31st,  the  day  of  her  death,  they  went 
to  cbnrch  together.  On  the  way  home  from 
church  they  sat  down  to  rest  or  converse, 
and  daring  the  conversation  he  cut  her 
throat,  and  she  died  Immediately.  He  drag- 
ged her  back  from  the  road,  and  went  to  his 
mother's  bouse  and  told  what  he  had  done, 
after  making  a  futile  and  perhaps  feeble  ef- 
fort to 'cut  his  own  throat.  He  made  repeat- 
ed admissions  and  at  flist  pleaded  guilty, 
but  later  secured  counsel  and  made  a  de- 
fense; It  being  claimed  that  he  was  mental- 
ly Irresponsible  at  the  moment  that  he  com- 
mitted the  act  "Emotional  Insanity"  Is  the 
name  tbat  Is  applied  to  this  particular  kind 
of  alleged  IrresponBlblllty  in  the  briefs  of 
counsel.  The  defendant  was  convicted  of 
murder  in  the  second  degree,  and  was  sen- 
tenced. The  cause  is  here  on  writ  of  error 
end  bill  of  exceptions. 

The  assignments  of  errolr  are  numerous, 
but  have  been  conveniently  grouped  by  coun- 
sel for  the  defendant  Upon  the  trial  the 
defense  sought  to  show  defendant's  Jealousy, 
and  tbat  his  wife's  conduct  was  such  as  to 
cause  it  and  that  from  her  conduct  In  his 
presence,  and  things  she  did  In  his  absence, 
reports  of  which  were  brought  to  him,  a  con- 
dition of  mind  resulted  which  made  bis  act 
that  of  an  irresponsible  person.  While  there 
was  testimony  tending  to  show  tbat  he  was 
much  worried,  and  very  unhappy  for  some 
time  prior  to  the  homicide,  we  recall  no  evi- 
dence nor  any  claim  that  he  was  irresponsi- 
ble, except  the  alleged  momentary  unaccount- 
ableness,  while  he  was  engaged  in  cutting 
his  wife's  throat  which. he  denies  all  knowl- 
edge of  until  he  saw  the  blood. 

The  learned  circuit  Judge  seems  to  have 
tbought  that  such  a  condition  as  the  defense 
claimed  existed  at  that  moment  was  not  de- 
pendent on  the  actual  conduct  of  defendant's 
wife,  but  upon  what  b6  understood  and  be- 
lieved it  to  be.  'Accordingly  he  held  that 
proof  tending  to  show  misconduct  on  her 
part  was  not  admissible,  although  he  permit- 
ted proof  of  reports  of  misconduct  and  tes- 
timony from  third  parties  to  what  occurred 
at  interviews  between  the  defendant  and  his 
wife,  but  did  not  allow  defendant  to  testify 
concerning  them.  Again,  be  seems  to  have 
thought  that  under  the  circumstances  of  the 
case  there  was  nothing  justifying  the  sub- 
mission of  the  question  of  manslaughter  to 
the  Jury,  and  Instructed  them  that  he  conld 
not  be  found  guilty  of  that  but  must  be 
found  guilty  of  one  of  the  degrees  of  mur- 
der, or  not  guilty. 

Tile  defendant  was  a  witness  in  his  own 
behalf,  and  counsel  sought  but  was  not  per- 


mitted, to  show  by  him  conversations,  that 
for  convenience  may  be  divided  into  four 
classes:  (1)  Private  conversations  wliich  oc- 
curred between  defendant  and  his  wife  when 
alone  before  the  day  of  the  killing.  (2)  Simi- 
lar conversations  In  the  presence  of  others. 
(3)  The  conversation  during  their  walk  and 
leading  up  to  the  homicide.  (4)  Testimony 
as  to  the  contents  of  certain  letters  written 
to  or  by  his  wife. 

We  are  of  the  opinion  that  it  was  not 
competent  to  show  facts  indicating  the  infi- 
delity of  the  wife  where  such  facts  were  not 
shown  to  have  come  within  the  personal  ob- 
servation of  the  defendant.  It  must  be  borne 
In  mind  that  the  defense  sought  to  show  that 
for  the  moment  by  reason  of  disease  or  in- 
sanity, defendant's  mind  was  in  a  condition 
which  made  him  incapable  of  understanding 
the  nature  of  his  act  or  of  having  the  pow- 
er to  control  his  acts,  or,  as  expressed  in 
the  case  of  People  v.  Durfee,  62  Mich.  493,  29 
N.  W.  Ill:  'Terhaps  it  would  be  enough  to 
say — and  to  leave  it  right  there — that  if,  by" 
reason  of  disease,  the  defendant  was  not  ca- 
pable of  knowing  he  was  doing  wrong  In  the 
particular  act  or  if  he  had  not  the  power 
to  resist  the  Impulse  to  do  the  act  by  reason 
of  disease  or  insanity,  that  would  be  an  un- 
sound mind.  But  it  must  be  an  unsoundness 
which  afTected  the  act  In  question,  and  not 
one  which  did  not  affect  It"  And:  "This 
unsoundness  must  be  the  result  of  a  disease, 
and  not  the  result  of  bis  having  allowed  his 
passions  to  run  until  they  have  become  un- 
controllable. We  frequently  meet  men  in 
courts  of  Justice  who  claim  that  they  have 
committed  a  crime  because  they  were  drunk. 
The  law  holds  them  responsible,  because  they 
should  not  have  got  drunk ;  they  should  not 
have  formed  the  habit  So  the  lew  requires 
of  a  man  that  he  will  curb  his  passions  and 
restrain  himself,  and  if  he  does  not  do  it 
holds  him  accountable,  unless  It  Is  by  reason 
of  disease,  which  renders  him  unable  to  do  it" 

The  condition  of  defendant's  mind  could 
only  be  affected  by  bis  knowledge  or  belief. 
Hence  any  facts  within  his  own  knowledge, 
or  any  conduct  that  he  must  have  personally 
known,  and  any  reports,  true  or  false,  that 
were  brought  to  him,  which  would  tend  to 
produce  in  his  mind  suspicion  or  belief  In  her 
infidelity,  were  competent,  and  unless  privi- 
leged were  admissible.  These  would  not  be 
strengthened  or  weakened  by  substantial 
proof  of  the  fact  of  Incontinence  or  inno- 
cence, or  of  the  truth  or  falsity  of  the  re- 
ports brought  to  him.  These  were  collateral 
questions  and  tended  to  raise  collateral  Is- 
sues foreign  to  the  real  Inquiry,  L  e..  What 
was  defendant's  condition  of  mind  on  the  oc- 
casion of  and  preceding  the  homicide?  In  the 
recent  case  of  People  v.  Sharpe,  127  N.  W. 
758,  defendant  was  on  trial  for  shooting  the 
alleged  paramour  of  bis  wife.  The  prosecu- 
tion on  rebuttal  introduced  testimony  tending 
to  show  that  incontinence  was  a  fault  of  the 
wife  that  existed  before  her  relations  with 
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the  man  who  was  shot,  for  the  purpose  of 
meeting  the  defense  of  emotional  Insanity. 
.  We  held  that  this  was  admissible ;  the  real 
question  being  whether  her  husband  bad 
known  or  heard  of  any  snch  relation  or  ru- 
mor, and  the  action  of  the  trial  judge  in 
striking  out  the  testimony  was  approved. 

The  statute,  Comp.  Laws,  {  10,213,  pro- 
vides that  neither  (husband  or  wife)  "shall 
either  during  the  marriage  or  afterwards 
without  the  consent  of  both,  be  examined  as 
to  any  communication  made  by  one  to  the 
other  during  the  marriage,"  etc. 

The  defendant  was  called  as  a  witness  on 
bis  own  behalf,  and  his  counsel  questioned 
him  in  relation  to  the  conversation  that  oc- 
curred between  himself  and  wife  on  the  oc- 
casion of  and  Immediately  preceding  the 
homicide,  as  well  as  on  other  occasions  when 
they  were  alone.  He  sought  to  prove  admis- 
sions or  communications  expressly  confer- 
ring or  Implying  her  Incontinence.  The 
court  held  that  such  testimony  was  Inadmis- 
'slble  under  the  statute  mentioned.  Counsel 
for  defendant  say  that  there  was  no  reason 
to  believe  that  the  communications  between 
them  on  these  occasions  were  confidential.  It 
is  sufficient  to  say  upon  this  subject  that 
the  presumption  should  be  that  the  intention 
was  that  any  communication  between  hus- 
band and  wife,  no  other  being  present,  should 
be  considered  co'nfidential  until  the  contrary 
appears.  Wlgmore  on  Evidence,  S  2336,  and 
cases  cited.  These  parties  sought  solitude. 
According  to  the  claim  of  the  defense,  they 
were  having  a  last  talk  before  a  final  separa- 
tion, and  doubtless  they  were  discussing  a 
matter  of  extreme  delicacy  and  vital  impor- 
tance, closely  related  to  their  marital  relation, 
and  In  our  opinion  the  most  liberal  construc- 
tion of  the  statute  would  not  Justify  a  sus- 
picion even  that  the  communications  were  not 
Intended  to  be  In  marital  confidence.  23  A. 
&  E.  Enc.  (2d  Ed.)  99.  They  were  then  prlT- 
lleged,  and  under  the  explicit  words  of  the 
statute  the  husband  could  not  testify  to  them 
without  the  consent  of  his  wife,  which,  be- 
ing dead,  she  could  not  give.  The  privilege 
secured  by  this  statute  survives  separation, 
divorce,  and  death.  4  Wlgmore,  Ev.  {  2341 ; 
23  A.  &  E.  Enc.  of  Law,  98. 

That  the  privilege  extends  to  evidence  In 
criminal  cases  generally  admits  of  no  doubt 
23  A.  &  E.  Enc.  of  Law  (2d  Ed.)  05;  People 
V.  Warner,  117  Cal.  637,  49  Pac.  841;  People 
V.  Murphy,  101  N.  Y.  128,  4  N.  E.  326,  54  Am. 
Rep.  661 ;  People  v.  Wood,  126  N.  T.  249, 271, 
27  N.  E.  862.  In  our  opinion  It  was  not  com- 
petent for  defendant  to  testify  to  the  con- 
versation that  preceded  his  homicidal  act,  or 
to  any  other  communication  between  himself 
and  wife  regarding  the  subject,  when  no 
other  person  was  present 

We  have  said  that  the  court  did  not  err  In 
refusing  to  allow  the  defendant  to  testify  to 
communications  between  himself  and  wife  In 
private,  and  for  the  same  reason  It  was  not 


error  to  refuse  to  permit  blm  to  testify  to 
the  contents  of  letters  sent  by  ber  to  blni. 
or  given  or  shown  to  blm  by  ber,  wbettaet 
written  by  ber  or  others.  He  had  the  right 
to  testify  to  the  contents  of  letters  from 
others  addressed  to  her,  but  received  and 
read  by  him  (provided  It  was  not  through 
her  permission,  If  there  were  such)  which 
tended  to  support  the  defense  made,  provid- 
ed a  proper  foundation  for  secondary  evl- 
'dence  was  laid,  of  which  last  condition  we 
have  been  unable  to  satisfy  ourselves. 
rXgala,  conversations  between  husband  and 
wife  and  third  parties  sought  to  be  shown  in 
this  case  were  not  privileged;  such  were  the 
incidents  of  the  postal  cards,  and  ber  in- 
tention to  go  to  San  Francisco,  to  Indorse 
and  collect  certain  of  his  checks  In  ber  poa- 
sesslon.  There  Is  no  doubt  of  the  propriety 
of  admitting  the  testimony  of  third  parties 
and  of  the  respondent  as  to  these  conversa- 
ttons.  See  23  A.  &  E.  Enc.  of  Law,  p.  96. 
and  cases  dted^  The  Incidents  were  as  fol- 
lows: Gertrude  Bowen  and  defendant  and 
Vera  were  together.  Vera  showed  Gertrude 
a  postal  card.  She  asked  who  it  was  from. 
Counsel  claims  that  it  was  from  a  man  and 
offered  to  show  that  she  answered:  "'Clyde 
knows.  Look  at  the  look  on  his  face';  and 
that  ^ben  she  looked  at  the  face  of  the  re- 
spondent, her  brother,  he  was  pale,  and  turn- 
ed around  and  walked  away,  and  was  biting 
his  lips."  Defendant  was  not  permitted  to 
testify  to  this  interview  or  Its  effect  upon 
him.  Again,  defendant's  mother  testified  to 
a  conversation  in  her  presence,  when  Vera 
told  defendant  that  she  was  going  to  San 
Francisco.  This  was  admitted  in  part,  but 
some  of  It  was  excluded.  We  are  of  the  opin- 
ion that  these  conversations  should  not  have 
been  excluded. 

We  are  Impressed  with  the  care  taken  by 
the  learned  circuit  Judge  in  trying  this  case, 
and  his  fairness  In  the  face  of  persistent  ef- 
forts to  get  before  the  Jury  a  class  of  com- 
munications wEicb  he  had  held  to  be  privileg- 
ed and  inadmissible.  Notwithstanding  such 
ruling  and  notwithstanding  the  fact  that 
there  could  not  be  and  was  not  any  dalm 
that  the  questions  put  upon  the  record  were 
not  fairly  within  It,  counsel  persisted  In  the 
presence  of  the  Jury  In  ^ttlng  to  the  de- 
fendant innumerable  leading  questions  which, 
taken  collectively,  got  before  them,  their 
claim  as  to  the  entire  details  of  the  inter- 
view at  the  time  of  the  tragedy.  The  rffect 
of  this  might  have  been  an  acquittal  and  a 
possible  Irreparable  Injustice  to  the  public. 
Counsel  should  not  have  attempted  this,  and 
the  court  should  have  taken  whatever  steps 
were  necessary  to  prevent  It  Counsel's  of- 
fers to  prove  in  such  a  case,  if  necessary, 
could  have  been  made  in  writing  without  al- 
lowing the  Jury  to  hear  It  which  would  have 
sufficiently  preserved  the  defendant's  rights. 
The  fact  that  the  people  have  no  right  to 
appeal  makes  it  incumbent  upon  the  drcolt 
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Judge  to  protect  them  against  influences  of 
tblB  kind. 

There  Is  another  subject  that  from  its 
prominence-  demands  attention.  It  was  not 
claimed  on  the  trial,  and  Is  not  here,  that 
the  defendant  acted  from  sudden  and  un- 
controllable anger,  induced  by  a  cause,  which 
might  reduce  the  killing  from  murder  to 
manslaughter,  and  the  court  instructed  the 
Jury  that  they  must  find  defendant  guilty  of 
murder,  or  not  gnllty.  We  think  that  this 
charge  was  of  doubtful  propriety,  and,  with- 
out at  this  time  holding  it  to  be  error,  com- 
mend the  question  to  careful  attention  upon 
another  trial.  In  this  connection,  see  People 
V.  Kepke,  103  Mich.  459,  61  N.  W.  861 ;  Peo- 
ple V.  Holmes,  111  Mich.  364,  69  N.  W.  501; 
People  V  Nunn,  120  Mich.  534,  79  N.  W.  800; 
People  V.  Warren,  122  Mich.  504,  81  N,  W. 
360,  80  Am.  St.  Rep.  682;  People  t.  Remus, 
135  Mich.  629,  98  N.  W.  397,  100  N.  W.  4(»; 
People  V.  North,  168  Mich.  612,  117  N.  W. 
63;  People  v.  Doyle.  160  Mich.  423,  125  N. 
W.  358.  See,  also,  People  v.  Brott,  128  N. 
W.  236. 

Dr.  Whitehead,  a  physician,  was  called  as 
a .  witness  for  defendant;  testified  that  he 
bad  examined  him  two  or  three  days  before 
he  was  sworn,  and  that  the  lobes  of  his  brain 
might  be  affected  by  a  disease  that  he  testi- 
fied that  he  had,  and  that,  if  so,  it  would 
have  a  tendency  to  cause  what  is  called  iras- 
cible mania  and  crime.  In  his  opinion  iras^ 
cible  mania  and  emotional  insanity  are  prac- 
tically interchangeable  terms.  He  said  that 
be  must  have  been  sufTering  from  those  lobes 
of  bis  brain  at  the  date  of  the  homicide 
and,  in  his  Judgment,  subject  to  what  is 
known  as  impulsive  insanity.  Thereupon 
counsel  for  defendant  asked  this  physician  a 
hypothetical  question  covering  more  than 
eight  pages,  and  in  which  there  was  an  ap- 
parent attempt  to  set  up  as  facts  to  be  as- 
sumed the  testimony  as  defendant's  counsel 
understood  It,  and  concluding  as  follows: 
"Now,  doctor,  assuming  all  these  things  to 
be  facts,  I  ask  you  whether  or  not  Clyde 
Bowen  at  the  very  moment  of  taking  the  life 
of  his  wife  that  Sunday  afternoon,  October 
31,  1909,  in  your  opinion  was  sufFering  with 
emotional  insanity  to  such  an  extent  as  to  be 
unable  to  Judge  between  the  right  and  wrong 
of  the  act?"  It  was  objected  to  as  not  war- 
ranted by  the-  testimony.  We  think  the 
answer  was  properly  excluded.  People  v. 
Brown,  63  Mich.  631,  19  N.  W.  172.  Dr. 
Nelson  was  then  called.  He  had  testified  to 
defendant's  diseased  condition.  Several  ques- 
tions were  asked  him,  based  in  part  on  his 
understanding  of  what  Wbitebead  had  testi- 
fied, and  those  were  properly  excluded.  Peo- 
ple T.  Aikln,  66  Mich.  460,  33  N.  W.  821,  11 
Am.  St  Rep.  612. 

The  conviction  is  reversed  and  a  new  trial 
ordered. 


HOLT  LUMBER  CO.  v.  CITY  OF  OCONTO 
et  al. 

(Supreme  Court  of  Wisconsin.     March  H 
1911.) 

1.  MUNICIPAI,    COKPOBATIONS    (146*)— ADOP- 
TION or  Statute  as  Past  of  Chabteb— Rk- 

PXAI.. 

St  1898,  c.  40«,  Bubc.  20  (sections  926-208 
to  925— 239c),  which  is  a  complete  enactment 
having  been  adopted  by  a  city  by  exercise  of  its 
option  under  section  «26,  providing  that  a  spe- 
cial cliarter  city  may,  by  ordinance,  adopt  any 
subchapter  of  such  chapter,  and  that  when  the 
ordinance  is  adopted  as  prescribed  it  shall  oper- 
ate as  an  amendment  of  the  city's  charter,  it 
cannot  thereafter  reject  any  provision  thereof 
or  modify  it ;  no  power  to  do  so  being  given  it 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  46.*] 

2.  Municipal  Cobpokationb  (S  283*)— Char- 
TEBS— Different  Systems  fob  Sewkb  Con- 

STBUCTIONB. 

Under  St.  1898.  c.  40,  subc  20  (sections 
925—208  to  925— 239c),  relative  to  city  sewers, 
providing  three  different  modes  of  constructing 
and  maintaining  sewers  (1)  by  the  city  at 
large;  (2)  by  sewer  districts;  and  (3)  by  abut-, 
ting  property  owners,  a  city  which  lias  adopted 
such  suDchapter  as  part  of  its  charter  does  not, 
by  passing  an  ordinance  adopting  the  sewer  dis- 
trict plan,  exhaust  its  power  in  that  respect ; ' 
but  in  view  of  section  925,  subseca.  206,  215, 
216,  218,  231-233,  239,  parts  of  such  subchap- 
ter, such  adoption  of  such  system  In  no  way 
abrogates  the  city's  right  to  avail  itself  of  any 
of  the  other  methods,  or  of  any  provision  of  the 
suttchapter. 

[Dd.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  I  283.*] 

3.  Municipal  Cobporations  (J  40T*)  — Um-' 
FORM  Taxation. 

Const  art  8,  i  1,  providing  that  the  rale  of 
taxation  shall  be  uniform,  is  not  contravened  by 
St  1898.  c.  40a,  subc.  20  (sections  925—208  to 
925— 239c),  permitting  a  city,  after  adopting  a 
system  by  which  sewers  shall  be  constructed  at 
the  ez))enge  of  sewer  districts,  to  adopt  a  system , 
by  which  main  sewers  shall  t>e  constructed  at 
the  expense  of  the  city  at  large,  though  one  who 
had  to  contribute  to  the  expense  of  constnictinz 
a  main  sewer  under  the  first  system  is  obliged 
to  also  contribute  to  the  expense  of  constructing 
another  main  sewer  outside  his  sewer  district 
under  the  second  system. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  i  407.*] 

4.  Quieting  Titus  ({  34*)— Cloud  oh  Titl»— 
Complaint. 

The  complaint  in  an  action  to  remove  a 
cloud  on  title  created  by  assessment  and  levy  of 
taxes  for  construction  of  sewers,  held  not  to 
show  that  the  tax  was  for  construction  not  only 
of  main  sewers,  but  of  other  sewers,  and  so 
illegal,  in  view  of  an  allegation  as  to  a  certain, 
sum  being  assessed  for  main  sewers,  notwith- 
standing an  allegation  as  to  such  sum  consti- 
tuting a  part  of  the  "contingent  fund,"  and  an 
allegation  as  to  what  was  the  report  of  the 
l>oard  of  public  works,  and  that  the  tax  was 
levied  in  accordance  with  such  report. 

[Ed.    Note.— For    other    cases,    see    Quieting 
Title,  Dec.  Dig.  S  34.*] 

5.  Quieting  Title  (g  34*)— Cloud  or  Title 
—Complaint. 

The  complaint,  In  an  action  to  remove  a 

cloud  on  title  created  by  assessment  and  levy  of 

taxes  for  construction  of  sewers,  does  not  show 

the  city  is  without  authorit.T  for  the  payment 

i  of  any  except  main  sewers,  though  alleging  the 


•Par  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Die.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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attempted  repeal  of  one  ordinance  by  another ;  it 
not  Bbowing  that  other  ordinancea  giving  such 
power  did  not  exist,  or  even  that  the  repealing 
ordinance  did  not  give  it. 

[Eid.  Note.— For  other  caaes,  see  Quieting 
Title,  Dec  Dig.  {  34.»]       ^^ 

Appeal  from  Circuit  Clourt,  Oconto  Coun- 
ty; Samuel  D.  Hastings,  Judge. 

Action  by  tbe  Holt  Lumber  Company 
against  the  City  of  Oconto  and  Its  Treasurer. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed, 

This  action  was  brought  to  remove  a  cloud 
from  the  title  to  plaintiff's  land,  created  by 
the  assessment  and  levy  of  certain  taxes  up- 
on Its  real  estate  in  the  year  1909,  to  pay 
for  the  construction  of  sewfers  proposed  to 
be  laid  by  the  defendant  city,  on  the  ground 
that  the  proceedings  of  the  common  council 
and  Its  officers  In  the  assessment  and  levy  of 
such  taxes  were  Illegal  and  void,  and  the 
taxes  based  thereon  consequently  Illegal  and 
void.  The  complaint  alleges  tJie  corporate 
existence  of  the  plaintUT  and  of  the  defend- 
ant city,  and  that  the  defendant  Classon  Is 
city  treasurer  of  the  defendant  city;  that 
the  plaintiff  is  the  owner  of  the  lands  In 
question;  that  the  taxes  assessed  against 
the  real  estate  of  plaintiff  In  said  city  for 
1909  are  $2,081.04 ;  that  the  taxes  levied  up- 
on personal  property  of  plaintiff  for  1909  in 
said  dty  are  $10,231 ;  that  In  August,  1891, 
by  ordinance  No.  204,  said  defendant  city 
was  divided  Into  sewer  districts;  that  in 
May,  1895,  by  ordhiance  No.  212,  ordinance 
No.  204  was  amended;  on  the  3d  day  of 
September,  1895,  the  defendant  city,  in  pur- 
suance of  section  72,  c.  312,  of  the  Laws  of 
Wisconsin  for  1883,  and  in  compliance  with 
the  statutes  of  Wisconsin,  passed  and  adopt- 
ed ordinance  No.  215,  whereby  said  defend- 
ant city  adopted  as  part  of  its  charter  law 
subchapter  20  (St  1898,  c.  40a)  entitled, 
"Sewers";  that  in  the  month  of  November, 
1904,  the  defendant  city  passed  an  ordinance 
(No.  2T7)  by  tbe  terms  of  which  it  adopted 
the  sewer  district  plan  for  construction  of 
sewers,  and  provided  that  the  expense  should 
be  home  and  paid  out  of  the  funds  of  the 
sewer  district  within  which  such  sewer  or 
sewers  might  be  constructed;  that  on  Febru- 
ary 7,  1905,  the  defendant  city  adopted  or- 
dinance No.  280,  dividing  defendant  dty  in- 
to sewer  districts,  which  ordinance  provided 
that  the  cost  of  construction  and  maintaining 
sewers  (which  shall  Include  mains,  Intercept- 
ing, and  all  street  sewers,  manholes,  catch- 
basins,  lantern  holes,  flush  tanks,  out-falls. 
and  all  worlc  connected  therewith,  except 
house  drain  connections)  should  be  borne  as 
provided  by  ordinance  No.  277;  that  after- 
wards defendant  dty  constructed  and  main- 
tained sewers  In  the  sewer  districts  of  said 
dty  in  pursuance  of  ordinance  No.  277,  and 
paid  for  the  same  out  of  the  sewer  district 
fimds;  that  the  property  of  residents  and 


I  property,  owners  in  eadi  sewer  district  was 
taxed  for  tbe  purpose  of  raising  funds  for 
the  mains  and  other  sewers  laid  and  con- 
structed in  each  respective  sewer  dlstrld; 
that  plaintiff  was  assessed  and  paid  taxes 
upon  Its  property  for  such  sewers  under  said 
district  system  in  accordance  with  ordinance 
No.  277;  that  on  October  5,  1909,  the  defend- 
ant dty  attempted  to  pass  ordinance  No. 
318,  which  provided  that  "the  cost  of  all 
main  sewers  hereafter  constructed  in  the 
dty  of  Oconto,  except  the  cost  of  all  catdi- 
basins,  overflow  pipes  and  all  temporary 
catch-basins,  the  cost  of  repairing  and  clean- 
ing of  all  sewers  and  the  expenditures  for 
temporary  work  necessary  to  carry  on  the 
system  of  sewerage  in  the  dty  of  Oconto, 
shall  be  paid  out  of  the  general  fund  of  the 
dty  of  Oconto,  the  intention  of  this  ordi- 
nance being  that  no  expense  of  the  construc- 
tion of  main  sewers  shall  be  paid  by  the 
abutting  property  owners  or  out  of  any  sew- 
erage district  fund;"  that  said  ordinance  No. 
318  attempted  to  repeal  ordinance  No.  277 
and  section  2  of  ordinance  No.  280  of  defaid- 
ant  dty,  and  attempted  to  repeal  all  ordi- 
nances confllding  with  ordinance  No.  318; 
tliat  on  November  30,  1909,  the  board  of  pub- 
lic works  of  defendant  dty  made  a  report 
to  defendant  city,  whereby  it  recommended 
that  a  levy  of  $4,014.40  be  made  out  of  the 
general  fund  of  defmdant  dty  to  cover  the 
cost  of  main  sewers  to  be  constructed  on  cer- 
tain designated  streets ;  that  said  report  was 
adopted  and  the  tax  of  $4,014.40  levied  upon 
the  taxable  property  of  defendant  dty,  and 
the  clerk  Instructed  to  extend  the  same  upon 
the  tax  roll;  that  the  report  of  said  board  of 
public  works  Included  not  only  main  sewers, 
but  tbe  construction  and  extension  and  re- 
building of  branch  sewers,  and  the  taking  np 
of  certain  main  sewers  in  defendant  dty  and 
relaying  the  same  with  larger  and  different 
sewers;  that  said  sum  of  $4,014.40  was  as- 
sessed and  levied  upon  the  taxable  property 
In  defendant  dty.  Including  the  property  of 
plaintiff,  and  constitutes  a  part  of  the  so- 
called  "contingent  fund"  upon  the  tax  roll, 
which  contingent  fund  amounts  to  $14,906.. 
30;  that  the  tax  roll  has  been  delivered  to 
the  defendant  Classon,  treasurer  of  defend- 
ant dty,  for  collection,  and  that  he  threatens 
to  collect  and  return  said  tax  roll.  If  said 
taxes  are  not  paid,  as  dellnqu^t  and  unpaid; 
that  said  tax  constitutes  a  dond  upon  the 
title  to  plaintltrs  real  estate;  that  said  taxes 
amounting  to  $4,014.40  so  forming  a  part  of 
the  contingent  fund  were  unlawfully  levied, 
for  the  reason  that  the  defendant  dty  had 
theretofore  elected  and,  by  ordinance  duly 
passed  and  adopted,  determined  that  all  the 
costs  and  expenses  for  the  laying  and  con- 
struction of  main  and  other  sewers  In  the 
defendant  dty  should  be  borne  and  paid  out 
of  the   sewer  districts   within   which   sadk 


■For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dlc<  *  Am.  Dig.  Key  No.  Series  *  Rep'r  tnd«z«» 
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sewers  were  laid,  and  that  the  city  had  no 
power  to  thereafter  change  the  system  of 
paying  for  the  construction  and  maintaining 
of  main  and  other  sewers,  and  to  assess  and 
lery  taxes  for  and  to  pay  the  same  out  of 
the  general  or  contingent  fund  of  defendant 
city;  that  plaintiff  is  ready  and  willing  to 
pay  Its  just  portion  of  the  taxes  legally  and 
lawfully  levied  and  assessed  against  Its  real 
estate;  that  the  defendant  city  and  Its  offi- 
cers threaten  and  are  about  to  carry  into  ef- 
fect the  recommendation  of  the  board  of  pub- 
lic works  for  the  construction  of  main  and 
other  sewers  above  mentioned;  that  If  de- 
fendant dty  proceeds  to  construct  such  sew- 
ers it  wiU  result  in  imposing  upon  the  lands 
of  the  plaintiff  the  unlawful  burden  and  tax- 
es for  the  payment  of  sewers  in  other  sewer 
districts  than  those  in  which  the  plaintiff  has 
property,  and  which  such  sewer  districts 
have  heretofore  constructed  and  paid  for 
the  main  and  other  sewers  within  such  dis- 
trict or  districts  out  of  the  sewer  district 
fund  of  such  district. 

The  plaintiff  prays  that  the  dty  be  enjoin- 
ed from  collecting  said  taxes,  and  that  such 
taxes  be  declared  null  and  void,  and  the 
cloud  created  thereby  be  removed,  and  ordi- 
nance No.  318  be  adjudged  null  and  void; 
that  the  court  ascertain  the  amount  of  taxes 
lawfully  assessed  Upon  the  plaintiff's  real 
estate,  and  that  plaintiff  have  general  relief. 
The  defendants  demurred  to  the  complaint 
for  want  of  facts  suffldent  to  constitute  a 
cause  of  action.  From  the  order  sustaining 
snch  d^nurrer,  this  appeal  was  taken. 

Allan  y.  Classon  and  Eastman  &  Mar- 
tlneau,  for  appellant  P.  H.  Lynch,  Gill  & 
Chase,  and  V.  J.  O'KeUlher,  for  respondents. 

KERWIN,  J.  (after  stating  the  facts  as 
above).  The  material  allegations  of  the  com- 
plaint, in  so  ta.T  as-  they  form  a  basis  for 
the  plaintiffs  alleged  right  to  recover,  are 
set  out  briefly  in  the  statement  of  facts. 
The  learned  trial  judge  in  sustaining  the  de- 
murrer wrote  an  opinion  which  is  in  the  rec- 
ord. In  which  he  discusses  various  provisions 
of  subchapter  20  of  the  general  charter  law 
(St  1898,  c.  40a)  as  they  bear  on  the  ordi- 
nances passed  by  the  defendant  dty,  and 
arrives  at  the  conclusion  that  the  complaint 
states  no  cause  of  actldn,  and  we  are  of  the 
opinion  that  the  conclusions  reached  by  tbe 
trial  Judge  are  correct 

Two  main  contentions  are  made  by  appel- 
lant's counsel  as  grounds  for  reversal  of  the 
order  appealed  from :  (1)  That  section  925 — 
208  being  the  first  section  of  subchapter 
20  Is  an  option  law,  and  that  when  the  city 
exercises  its  option  thereunder  and  elects  one 
of  the  methods  of  payment  for  sewers,  its 
power  In  that  regard  is  exhausted,  and  it 
cannot  change  to  any  of  the  other  methods 
provided  therein;  and  if  the  statute  permits 
the  change  It  is  unconstitutional.  (2)  That 
if  it  be  held  that  8ecti<Hi  825—208  la  not  an 


option  law,  and  that  tbe  statutes  in  questioa 
are  constitutional,  there  is  no  authority  for 
payment  for  any  sewer  work  other  than  for 
main  sewers,  and  that  the  tax  is  void,  be- 
cause levied  for  sewers  other  than  main 
sewers. 

Tbe  defendant  city  was  divided  into  sewer 
districts  under  Its  special  charter  in  May, 
1895,  by  ordinance  No.  212,  and  subchapter 
20  of  the  general  charter  was  adopted  in 
September,  1895.  In  November,  1904,  ordi- 
nance No.  277  was  passed,  which  provided 
that  the  costs  of  all  sewers  should  be  paid 
out  of  the  funds  of  the  sewerage  district 
within  which  the  sewer  or  sewers  may  be 
constructed.  In  February,  1905,  the  defend- 
ant dty  passed  ordinance  No.  280,  which 
divided  the  city  Into  sewer  districts,  and 
amended  the  prior  ordinance  and  confirmed 
the  method  of  paying  for  constructing  and 
maintaining  sewers  as  provided  by  ordinance 
No.  277.  Afterwards,  and  In  October,  1909, 
ordinance  No.  318  was  passed,  which  pro- 
vided that  tbe  costs  of  all  main  sewers  there- 
after constructed,  except  the  cost  of  catch- 
basins,  overflow  pipes,  and  temporary  catch- 
basins,  the  cost  of  repairing  and  deanlng 
sewers,  and  the  expenditures  for  temporary 
work  necessary  (o  carry  on  the  system  of 
sewerage,  should  be  paid  out  of  the  general 
fund;  the  intention  being  that  no  expense  for 
the  construction  of  main  sewers  should  be 
paid  by  abutting  property  owners,  or  out  of 
any  sewerage  district  fund. 

It  is  strenuously  Insisted  by  counsel  for  ap- 
pellant that  the  defendant  dty  had  no  power 
to  pass  ordinance  No.  318,  because  it  had 
no  authority  to  change  the  method  of  pay- 
ment for  sewers;  its  power  in  that  regard 
having  been  exercised  by  the  passage  of  a 
prior  ordinance  was  exhausted.  Counsel  re- 
lies upon  Northern  T.  Co.  v.  Snyder,  113  Wis. 
516,  89  N.  W.  460,  90  Am.  St  Hep.  867;  State 
ex  rel.  Williams  v.  Sawyer  Co.,  140  Wis.  634. 
123  N.  W.  248,  and  some  Pennsylvania  cases ; 
also  AUantlc  C.  W.  W.  v.  Atlantic  City,  39 
N.  J.  Eq.  367,  and  East  T.  V.  &  G.  R.  Co.  v. 
Frazler,  139  U.  S.  288,  11  Sup.  Ct  617,  85 
Li.  Ed.  196.  A  careful  examination  of  the 
cases  cited  convinces  ua  that  they  do  not 
support  tbe  appellant's  contention.  The 
Northern  T.  Company  Case  deals  with  a 
situation  clearly  involving  an  option  law, 
namely,  a  general  law  pertaining  to  county 
government,  giving  an  option  to  county 
boards  to  severally  put  the  same  into  effect 
in  their  respective  counties,  and  giving  no 
power  to  repeal,  their  action  and  restore  th<» 
former  situation;  and  it  was  held  that  the 
county  board  having  given  effect  to  the  law 
It  could  not  abolisb  such  effect  In  other 
words,  the  case  holds  that  power  to  give  ef- 
fect to  an  option  law  does  not  carry  with  it 
by  Implication  power  to  abolish  it  In  State 
ex  rel.  Williams  v.  Sawyer  Co.,  etc.,  supra, 
the  county  board  passed  a  resolution  adopt- 
ing the  provisions  of  chapter  651,  taws  of 
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1907,  relating  to  the  establishment  of  special 
municipal  courts  in  the  counties  of  this 
state,  and  it  was  held  that  it  could  not  aft- 
erwards rescind  its  action.  At  page  041  of 
140  Wis.,  page  251  of  123  N.  W.,  the  court 
said:  "If  the  law  had  been  properly  adopt- 
ed, and  the  proper  resolution  bad  been  pass- 
ed creating  the  court.  It  would  be  beyond 
the  power  of  a  county  board  by  subsequent 
resolution  to  rescind  Its  action,  at  least  in 
the  absence  of  express  legislative  authority 
so  to  do."  This  court  has  ruled  that  an 
option  law  "must  be  a  complete  enactment 
in  itself.  It  must  contain  an  entire  and  per- 
fect declaration  of  legislative  will,  and  it 
must  require  nothing  to  perfect  It  as  a  law. 
The  only  thing  that  may  be  left  to  the  peo- 
ple to  determine  Is  whether  they  will  avail 
themselves  of  Its  provisions."  State  ex  rel. 
Williams  V.  Sawyer  C!o.,  etc.,  supra ;  State  ex 
rel.  Atty.  Gen.  v.  O'Neill,  24  Wis.  149;  Slin- 
ger  V.  Henneman,  38  Wis.  504;  Minneapolis, 
St.  P.  &  S.  S.  M.  R.  Co.  V.  Railroad  Commis- 
sion, 130  Wis.  146,  116  N.  W.  905,  17  I*  R. 
A.  (N.  S.)  821;  Adams  v.  Belolt  et  al.,  105 
Wis.  363,  81  N.  W.  869,  47  L.  R.  A.  441. 

Section  926,  Stats.  1898,  as  amended  by 
Laws  1899,  c.  61,  provides:  "All  cities  in- 
corporated by  special  act  shall  have  the  pow- 
ers, privileges  and  franchises  and  be  subject 
to  the  duties  and  liabilities  In  this  chapter 
provided  for,  as  well  as  those  applying  to 
specially  Incorporated  cities  In  chapters  40a 
and  41,  in  addition  to  those  provided  by  the 
act  of  incorporation,  all  conflicting  provisions 
of  such  special  act  to  the  contrary  notwith- 
standing. »  •  •  Any  such  dty  may  adopt 
the  provisions  of  any  subchapter,  section  or 
subdivision  of  any  section  of  chapter  40a, 
and  may  exercise  any  power  or  franchise 
thereby  conferred  upon  cities  organized  un- 
der said  chapter,  in  addition  to  or  in  lieu 
of  the  provisions  of  its  special  charter  and 
the  powers  and  franchises  therein  specified, 
by  an  ordinance  adopted  for  ttiat  purpose  by 
a  three-fourths  vote  of  all  the  members  of 
the  council  elect,  and  when  adopted  as  here- 
in prescribed  such  ordinance  shall  operate 
to  that  extent  as  an  amendment  of  such 
charter.    •    •    •" 

The  feature  of  the  law  In  question,  which 
gives  It  character  as  an  option  law,  la  the 
right  conferred  to  allow  adoption  of  the 
general  charter,  or  a  part  of  it,  and  not  an 
option  in  the  administration  of  the  law  aft- 
er adoption.  After  subchapter  20  of  the 
general  charter  was  adopted  by  defendant 
city,  it  was  bound  by  it,  and  could  not  abro- 
gate it.  Northern  T.  Co.  v.  Snyder,  supra. 
The  defendant  city  conld  not  say  it  would 
be  bound  by  some  of  the  provisions  adopted, 
and  not  by  all.  When  it  exercised  its  op- 
tion, it  exliaasted  its  power.  There  is  noth- 
ing in  the  law  indicating  an  intention  on  the 
part  of  the  Legislature  to  delegate  power  to 
the  defendant  city  to  reject  any  provision 
of  subchapter  20  or  modify  it  after  it  had 


been  adopted,  even  if  the  Legislature  bad 
power  to  del^ate  such  authority  to  the  city. 

This  court  has  decided,  in  a  case  respect- 
ing the  adoption  of  a  portion  of  the  general 
charter,  that  an  option  law  most  be  a  com- 
plete law  in  all  its  details  when  it  leaves  the 
Legislature,  so  that  nothing  Is  left  open, 
save  the  determination  of  the  fact  when  It  is 
to  go  into  effect;  that  any  other  rule  would 
result  In  practical  delegation  of  legislative 
power.  "If  the  governing  body  of  a  munici- 
pal corporation  can  take  such  parts  as  it 
chooses  from  a  complete  law,  and  reject  such 
parts  as  It  chooses,  the  result  will  be  not  a 
law  which  the  Legislature  has  enacted,  but  a 
law  which  the  corporation  has  enacted.  In 
such  a  case  the  Legislature  has  never  said 
that  the  parts  chosen  by  the  corporation 
shall  constitute  a  law,  standing  by  them- 
selves, but  the  governing  body  of  the  corpo- 
ration has  said  so.  This  must  be  legislation, 
or  it  Is  nothing;  and  if  it  be  legislation,  it 
is  legislation  by  the  municipal  corporation, 
and  not  by  the  Legislature."  State  ex  rel. 
Boycott  V.  Mayor,  etc.,  107  Wis.  654,  84  N. 
W.  242. 

Now  it  seems  plain  that  when  the  defend- 
ant city  adopted  subchapter  20,  which  is  a 
complete  enactment,  it  had  exhausted  Its 
power  so  far  as  the  subchapter  adopted  was 
concerned,  under  the  doctrine  of  the  cases 
heretofore  cited,  and  that  the  ordinances  pro- 
viding for  the  construction  of  sewers  were 
acts  of  administration  under  the  subchapter 
after  its  adoption.  As  we  understand  the 
argument  of  appellant,  it  is  contended  that 
subchapter  20  provides  three  modes  of  con- 
structing and  maintaining  sewers,  namely: 
(1)  By  the  city  at  large;  (2)  by  sewer  dis- 
tricts; and  (3)  by  abutting  property  owners. 
And  it  is  argued  that  when  the  first  ordi- 
nances were  passed,  providing  for  the  pay- 
ment by  districts,  that  the  city  could  not 
afterwards  change  to  any  other  system,  be- 
cause it  had  exhausted  its  power  in  that  re- 
gard. We  think  a  careful  reading  of  sub- 
chapter 20  will  show  that  it  was  designed 
as  one  system,  and  not  three,  with  authority 
on  the  part  of  the  city  adopting  it  to  take 
advantage  of  the  different  provisions  as  occa- 
sion might  require,  and  that  the  exercise  of 
one  method  did  not  eliminate  the  other  meth- 
ods. In  other  words,  it  was  the  manifest 
Intention  of  the  Legislature,  as  shovrn  by  the 
different  sections  of  the  statute,  that  all 
three  methods  might  be  used  at  the  same 
time.  Therefore  the  right  vested  in  the  city 
by  adoption  of  subchapter  20  was  the  right 
to  exercise  the  three  methods.  We  shall 
briefly  refer  to  some  of  the  proTlslons  of  the 
law  which  show  that  the  three  methods  pre- 
scribed were  calculated  to  be  used  together. 

The  first  section  of  subchapter  20,  f  925— 
208.  Stats.,  provides  that:  "AU  cities  shall 
have  full  power  to  construct  sj'stems  of 
sewerage  and  to  provide  for  the  payment  for 
sewurs,  by  the  city,  by  sewerage  districts,  or 
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by  abutting  property  owners."  This  section 
further  provides  that  no  city  shall  enter  up- 
on such  construction  until  It  shall  have  been 
divided  into  sewerage  districts  and  a  plan 
adopted  In  the  manner  speciaed,  and  that 
the  section  shall  not  apply  to  cities  already 
divided  Into  sewerage  districts,  and  have 
adopted  a  sewerage  system.  Section  925 — 
218  of  subchapter  20  provides  that  the  cost 
of  all  sewers  in  streets  and  alley  crossings, 
and  all  sewers  in  excess  of  $2  per  lineal 
foot,  chargeable  to  lots  and  lands  as  pro- 
vided In  section  925—216,  all  catch-basins 
receiving  water  from  gutters,  and  of  the 
overflow  pipes  connecting  them  with  sewers, 
temporary  catch-basins,  repairing  and  cleans- 
ing of  sewers,  and  all  expenditures  for  tem- 
porary work  necessary  to  carry  on  the  sys- 
tem of  sewerage,  and  all  cost  of  constructing 
sewers,  not  provided  for  by  special  assess- 
ment, shall  be  paid  for  out  of  the  fund  of 
the  proper  sewerage  district;  and  that:  "The 
cost  of  constructing  the  main  sewers  within 
the  city  limits  or  extending  beyond  the  same 
may  be  paid  for  In  whole  or  in  part  by  the 
city  out  of  the  general  fund  or  out  of  the 
funds  of  the  proper  sewerage  district,  or  by 
abutting  property  owners,  as  the  council  shall 
by  ordinance  direct"  Section  925 — 215  pro- 
vides that  "such  contract  may,  at  the  option 
of  the  city,  except  as  herein  otherwise  pro- 
vided, require  the  contractor  to  receive  as 
payment  for  so  much  of  the  work  as  has 
been  assessed  against  the  lots  opposite  to  the 
front  of  which  any  such  sewer  shall  extend, 
certificates  against  such  lots  respectively,  or 
Improvement  bonds,  and  the  residue  of  such 
contract  shall  be  paid  out  of  the  proceeds  of 
the  general  sewerage  tax  to  be  levied  on  the 
real  estate  and  personal  property  within  the 
sewersKe  district  by  the  council  on  the  recom- 
mendation of  the  board  of  public  works.  Sec- 
tion 925 — 216  provides  that:  "After  any  con- 
tract for  work  under  this  subchapter,  to  be 
paid  for  in  whole  or  in  part  by  such  assess- 
ment, shall  have  been  entered  Into  the  board 
of  public  works  •  •  •  shall  make  an  as- 
sessment against  all  lots  •  •  •  fronting 
or  abutting  on  the  work  so  contracted  to  be 
done.  •  •  • "  These  provisions  clearly 
recognize  t"hat  different  methods  may  be  fol- 
lowed at  the  same  time  and  are  Inconsistent 
with  the  option  theory  contended  for  by  ap- 
pellant, since  It  Is  provided  that  the  expense 
of  sewers  not  assessed  against  adjoining  lots 
must  be  paid  out  of  the  sewerage  district  fund, 
except  the  cost  of  main  sewers,  and  all  main 
sewers  also,  unless  the  council  provides  for 
payment  of  main  sewers  in  whole  or  In  part 
by  the  city,  or  by  the  owners  of  the  abutting 
lots.  Section  925—216,  as  amended  by  Laws 
1901,  c.  215,  1 1,  provides  that  not  more  than 
92  per  lineal  foot  of  frontage  shall  be  assessed 
against  any  lot ;  and  section  925 — 218  provides 
that  the  cost  of  all  sewers  In  street  and  al- 
ley crossings,  and  the  excess  of  $2  per  lineal 


foot,  catch-basins,  and  construction  of  sew- 
ers, not  provided  for  by  special  assessment, 
shall  be  paid  out  of  the  fund  of  the  proper 
sewerage  district ;  also  provides  that  the  cost 
of  constructing  main  sewers  wllhln  the  dty, 
or  extending  beyond,  may  be  paid  in  whole 
or  in  part  by  the  city  out  of  the  general  fund, 
or  out  of  the  funds  of  the  proper  sewerage 
district,  or  by  abutting  property.  Sections 
923 — 231,  925 — 232,  and  925 — 233  provide  for 
the  filing  of  plans  of  sewerage  for  the  sev- 
eral districts,  and  provide  that  such  plans 
may  be  changed  from  time  to  time  as  occa- 
sion or  the  exigencies  may  demand,  and  that 
when  changes  have  been  determined  upon,  if 
such  changes  render  useless  any  existing 
sewers,  the  expense  of  such  change  shall  be 
paid  out  of  the  general  fund.  Section  925— 
239  provides  that  in  case  the  council  shall 
decide  to  amend  its  system  or  adopt  a 
new  one,  it  may  proceed  in  the  inode  pre- 
scribed "in  this  subchapter  or  by  the  law  in 
pursuance  of  which  such  sewer  or  sewers 
were  constructed,  •  *  •  or  in  the  discre- 
tion of  the  council  it  may  cause  the  whole 
cost  of  such  construction,  alteration  or 
change  to  be  home  by  the  city,  or  to  cause 
such  portion  of  the  estimated  cost  of  con- 
struction, alteration  or  change  of  sewers  as 
it  shall  designate  to  be  borne  by  the  city 
and  the  balance  to  be  assessed  upon  the  lots 
or  parcels  of  land  which  may  be  benefit- 
ed.   •    •    *" 

We  are  convinced  that  the  contention  of 
the  appellant  on  the  option  theory  is  not  ten- 
able, and  that  subchapter  20,  upon  Its  adop- 
tion by  the  defendant  city,  became  a  part  of 
the  city's  charter,  and  all  provisions  of  It 
continued  in  full  force;  and  that  the  adop- 
tion of  one  method  of  construction  and  main- 
taining sewers  in  no  way  abrogated  the  right 
of  the  city  to  avail  Itself  of  any  other  meth- 
od, or  of  any  provision  of  the  subchapter 
adopted.  It  is  argued  by  counsel  for  appel- 
lant that,  if  the  option  theory  which  they 
contend  for  cannot  be  sustained,  the  law  is 
unconstitutional,  because  It  Imposes  an  un- 
just burden  upon  the  appellant,  in  that  it 
paid  for  sewers  under  the  district  system  as 
provided  by  ordinance  No.  277,  which  impos- 
ed the  burden  on  appellant  of  paying  for 
"main  and  other  sewers,"  and  to  compel  it 
to  pay  for  mains  under  another  method  would 
be  Imposing  an  unjust  and  Inequitable  bur- 
den, and  amount  tb  double  taxation,  thereby 
destroying  the  rule  of  uniformity  in  taxation 
and  would  be  unjust  discrimination  and  vio- 
lative of  article  8,  i  1,  of  the  Constitution 
of  the  state  of  Wisconsin,  which  provides 
that  the  rule  of  taxation  "shall  be  uniform." 
We  do  not  regard  it  necessary  to  enter  into 
any  lengthy  discussion  upon  the  constitution- 
ality of  subchapter  20.  Obviously  the  vari- 
ous provisions  relating  to  the  different  meth- 
ods of  payment  as  heretofore  construed  were 
designed  by  the  Legislature  to  aid  In  getting 
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at  as  equitable  a  distribution  of  the  burden 
as  mlgbt  be,  and  it  does  not  appear  that  tbe 
law  violates  any  constitutional  provision. 
Some  inequity  of  burdens  may  result  in  spe- 
cial assessments  under  tbe  most  perfect  law, 
and  some  Injustice  be  done;  but  that  Is  not 
sufficient  to  warrant  the  court  In  declaring  a 
law  anconstitutlonal.  We  think  the  conten- 
tion is  ruled  against  the  appellant  by  this 
court  in  numerous  cases,  some  of  which  we 
cite.  Weeks  v.  Milwaukee  et  al.,  10  Wis.  242; 
Warner  v.  Knox,  50  Wis.  429,  7  N.  W.  372 ; 
Blount  V.  JanesviUe,  31  Wis.  648. 

It  is  further  Insisted  by  counsel  for  appel- 
lant that  there  is  no  authority  in  law  suffl- 
ci^Dt  to  warrant  payment  for  any  sewers  or 
sewer  work,  other  than  for  main  sewers,  out 
of  the  general  fund,  and  that  the  tax  Is 
therefore  illegal,  since  it  was  levied  and  ex- 
tended upon  the  tax  roll  for  the  purpose  of 
paying  for  sewers  other  than  main  sewers. 
This  contention  is  based  upon  the  reirart  of 
the  board  of  public  works  referred  to  in  the 
complaint,  viz. :  "That  the  report  of  the  said 
board  of  public  works  of  the  city  of  Oconto 
hereinbefore  referred  to  and  the  estimates  of 
the  city  engineer  therein  referred  to  embrac- 
ed and  included  not  only  the  construction  of 
main  sewers,  but  also  the  construction  of  ex- 
tensions and  the  rebuilding  of  branch  sewers, 
and  the  taking  up  of  certain  main  sewers  in 
the  city  of  Oconto  and  the  relaying  of  the 
same  with  larger  and  dUferent  sewers,  as 
will  appear  from  the  said  report  of  the  board 
of  public  works  and  from  the  estimates  of 
the  city  engineer  referred  to  therein  and  on 
file  with  the  city  clerk  of  the  city  of  Oconto, 
and  that  the  said  city  of  Oconto  adopted  the 
said  report  of  the  board  of  public  works  and 
the  estimates  of  the  said  city  engineer,  and 
levied  the  tax  In  accordance  therewith,  as 
hereinbefore  allied." 

It  is  further  alleged  In  the  complaint  that 
the  suin  of  $4,014.40  was  assessed  and  lev- 
led  on  the  taxable  property  in  the  defend- 
ant city  Including  the  property  of  the  plain- 
tiff, and  was  extended  on  the  tax  roll  and 
formed  and  constituted  a  part  of  the  so-call- 
ed "contingent  fund,"  which  fund  amounts  to 
114,906.30.  Now  this  point  turns  upon  the 
proper  construction  of  the  allegations  of  the 
complaint  above  quoted.  It  is  argued  that 
the  plaintiff  alleges  that  the  tax  levied  is 
not  for  main  sewers,  but  Includes  other  ex- 
penditures. It  is  flatly  alleged  In  the  com- 
plaint that  $4,014.40  is  assessed  for  main 
sewers.  But  it  is  further  alleged  that  the 
report  of  the  board  of  public  works,  which 
was  adopted.  Includes  extensions  and  the  re- 
building of  branch  sewers,  and  the  taking  up 
of  certain  main  sewers  and  relaying  the  same 
with  larger  and  different  sewers.  There  is 
no  positive  allegation  that  any  sum  other 
than  the  $4,014.40  was  spread  upon  the  tax 
roll,  or  became  a  cloud  upon  plaintiff's  prop- 
erty.    Nor  does  the  allegation  that  money 


was  Included  In  the  contingent  fund  reported 
for  levy  by  the  board  of  public  works  show 
that  it  was  for  payment  of  sewers  other  thaa 
main  sewers  and  the  rebuilding  of  brandi 
sewers.  The  extensions  referred  to  in  the  re- 
port were  doubtless  extensions  of  main  sew- 
ers. At  least  the  allegations  of  the  complaint 
are  capable  of  the  construction  that  nothing 
was  included  in  the  report  as  a  tax  against 
plaintlfTs  property,  except  taxes  for  payment 
of  such  sewers.  Clearly  it  does  not  appear 
that  any  sum  not  chargeable  to  the  general 
fund  was  assessed  and  levied  upon  the  taxa- 
ble property  of  the  city,  including  the  prop- 
erty of  the  plaintiff. 

It  is  further  insisted  that  since  the  passage 
of  ordinance  No.  318  the  defendant  city  is 
without  authority  for  the  imyment  of  any  ex- 
cept main  sewers.  There  is  no  allegation  in 
the  complaint  to  the  effect  that  no  ordinance 
exists  authorizing  the  city  to  proceed  with  a 
sewer  system.  Conceding  that  ordinance  No. 
277  was  repealed  by  ordinance  No.  318,  it 
does  not  appear  that  other  ordinances  did 
not  exist  granting  the  authority,  nor  even 
that  ordinance  No.  318  did  not  give  such  au- 
thority. 

We  conclude  that  the  complaint  states  no 
cause  of  action,  and  that  the  order  sustaining 
the  demurrer  was  right  and  should  be  af- 
firmed. 

The  order  appealed  from  is  afBrmed. 

SIEBECKBB,  J.,  took  no  part 


STATD  v.  BEEDO. 
(Supreme  Court  of  Iowa.    April  4,  1911.) 

1.  Intoxicating  Liquors  (5  232*)— Oftensbs 
— Evidence— Admissibility. 

The  state,  on  a  trial  for  a  violation  of 
Code  1897,  {  2403,  by  procuring  intoxicating 
liquor  for  a  peison  who  was  in  the  habit  of  be- 
coming intoxicated,  may  show  by  the  testimony 
of  such  person  that  he  was  unable  to  purchase 
liquor  in  saloons  to  show  a  reason  for  procnring 
another  to  purchase  liquor  for  him. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8  292;    Dec.  Dig.  I  232.*] 

2.  Witnesses  (S  321*)— Examination— Kedi- 
BECT  Examination. 

A  redirect  examination  in  the  nature  of 
a  cross-examination  of  defendant's  own  wit- 
ness is  properly  denied. 

[E^.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  1094;   Dec.  Dig.  {  321.*] 

3.  Intoxicating    Liquobs    (S    227*)  — Good 
Characteb  of  Accused— EviDENCK— Admib- 

BIBILITT. 

Defendant  m  trial  for  violatinc  Code  1897, 
g  2403,  by  procuring  intoxicatinK  liquor  for  a 
person  who  was  in  the  habit  of  iiecoming  in- 
toxicated, may  show  his  general  good  charac- 
ter: but  he  may  not  show  his  habits  as  to  in- 
toxicating liquor,  sobriety,  and  indostry. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  287;    Dec.  Dig.  %  227.*] 

4.  Intoxidatino  Liquobs  (|  236*>— OFVCNsra 

— EVI DKNCE— SUFTICIKNCT. 

On  trial  for  violating  Code  1897,  ^  2408, 
by  procuring  intoxicating  liquor  for  a  person 
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in  the  habit  of  becominf  intoxicated,  a  conTio 
tion  held  authorized. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I&|non,  Gent  Dig.  H  300-322;    Dec  Dig.  | 

&  WlTNKSSKa  (S  402*)— IMPEACHMBWT— PBOOT 
or  CONTKADIOTOST  FACTS  BT  OlHEB  WIT- 
NESSES. 

Under  the  mle  that  a  party,  though  not 
entitled  to  impeach  his  own  witness,  is  not 
bound  by  the  statement  of  the  witness,  but 
may  prove  the  facts  by  other  witnesses,  the 
state  IS  not  bound  by  a  witness  called  by  it,  but 
it  may  prore  a  contrary  fact  by  other  witnesses. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1268:    Dec.  Dig.  {  402.*] 

Appeal  from  District  Court,  AUamakee 
County;   I/.  E.  Fellows,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  procuring  Intoxicating  liquor  for  a  person 
who  was  In  the  habit  of  becoming  Intoxicat- 
ed.   He  appeals.    Affirmed. 

StUwell  &  Stllwell,  for  appellant  George 
Cosson,  Atty.  Oen.,  and  John  Fletcher,  Asst 
Atty.  Gen.,  for  the  State. 

SHERWIN,  O.  J.  The  defendant  was  in- 
dicted under  section  2403  of  the  Code  of 
1887,  which  provides,  in  substance,  that  no 
person  shall  in  any  manner  procure  for,  or 
sell  or  give  any  Intoxicating  liquors  to,  any 
Intoxicated  person,  or  to  one  in  the  habit 
of  becoming  Intoxicated.  The  indictment 
cbarged  that  the  defendant  had  procured 
and  given  to  one  O.  O.  Bobbins  intoxicating 
liquor,  and  that  said  Robblns  was  a  person 
in  the  habit  of  becoming  intoxicated.  The 
defendant  entered  a  plea  of  not  guilty  and 
was  not  himself  a  witness  on  the  trial  of  the 
case.  We  refer  to  the  fact  that  be  was  not 
a  witness  in  his  own  behalf,  because  of  the 
statement  made  in  his  argument  that  he  ad- 
mitted certain  matters  upon  the  trial,  nor 
were  any  admissions  made  for  him  during 
the  triaL  Robblns  was  a  witness  for  the 
state  and  testified,  over  the  objection  of  the 
defendant,  that,  at  the  time  of  the  alleged 
transaction,  be  was  unable  to  himself  pur- 
chase liquor  in  any  of  the  saloons  in  Waukon. 
The  appellant  argues 'that  the  admission  of 
such  testimony  was  error  for  which  there 
should  be  a  reversal  of  the  Judgment  We 
think  the  evidence  was  clearly  competent  as 
tending  to  show  a  reason  for  procuring  an- 
other to  purchase  liquor  for  him.  Of  course. 
If  a  man  were  able  to  go  into  a  saloon  and 
himself  buy  all  of  the  intoxicating  liquor 
he  wanted,  there  would  be  no  occasion  to 
have  some  one  else  procure  it  for  him.  The 
-evidence  was  evidently  not  introduced  by 
the  state  for  the  purpose  of  showing  the 
habits  of  Robblns,  though  it  may  possibly 
have  had  some  bearing  on  that  question.  But, 
In  any  event,  it  was  competent  along  the 
line  first  suggested. 

The  defendant  called  witnesses  in  his 
behalf  tending  to  show  that  Robblns  was 
not  a  person  in  the  habit  of  becoming  in- 


'•  tozlcated,  and  they  so  testified  with  more 
or  less  certainty.  '  One  of  the  witnesses  testi- 
fied that  he  had  known  Mr.  Robblns  a  great 
many  years,  that  he  was  not,  to  his  knowl- 
edge, a  person  In  the  habit  of  becoming  in- 
toxicated, and  that  be  had  never  seen  him 
intoxicated.  On  his  cross-examination  the 
witness  testified  that  be  had  never  taken 
any  particular  notice  of  the  habits  of  Mr. 
Robblns,  nor  watched  him  any  closer  than 
be  had  watched  anybody  else,  and  could  not 
say  how  much  be  was  drinking  every  day. 
On  redirect  examination,  he  was  asked  wheth- 
er he  was  well  enough  acquainted  with  the 
people  of  the  town  to  know  what  people 
were  drinking  and  those  who  were  not  drink- 
ing, and  an  objection  to  that  question  was  sus- 
tained, as  was  also  an  objection  to  a  question 
asking  him  whether  or  not  he  would  need  to 
pay  any  particular  attention  to  an  individual 
to  know  whether  or  not  he  was  in  the  habit 
of  becoming  intoxicated.  Another  one  of 
the  defendant's  witnesses,  on  direct  examina- 
tion, was  asked  whether  he  would  have  known 
if  Mr.  Robblns  was  a  person  in  the  habit 
of  becoming  intoxicated.  We  think  there 
was  no  error  in  either  of  these  rulings. 
Both  witnesses  testified  tliat,  in  their  Judg- 
ment, Mr.  Robblns  was  not  a  x>erBon  in  the 
habit  of  becoming  intoxicated,  and  the  latter 
questions  were  In  the  nature  of  the  cross- 
exaonlnatlon  of  defendant's  own  witnesses 
and  had  no  tendency  to  strengthen  the  testi- 
mony which  they  had  already  given  In  his 
behalf.  And,  furthermore,  the  questions  call- 
ed for  the  conclusions  of  the  witnesses. 

The  defendant  also  says  that  he  was  not 
permitted  to  show  good  character  in  his  de- 
fense. Of  course,  It  is  always  permissible 
for  the  accused  to  show  bis  general  good 
character;  but  there  was  no  attempt  made 
in  this  case  to  do  so.  The  questions  asked 
the  witnesses  on  character  were  as  follows: 
"Yon  may  state  what  his  (the  defendant's) 
habits  are  as  to  intoxicating  liquors,  Industry, 
etc."  "You  may  state  what  you  know  of 
Mr.  Beede  In  regard  to  being  sober,  indus- 
trious." Neither  of  these  questions  tended 
to  show  general  good  character,  nor  did 
they  relate  to  any  trait  involved  in  this  in- 
vestigation. Beede  was  not*  on  trial  for 
being  Intoxicated  or  using  intoxicating  liq- 
uors. The  defendant's  principal  contention 
is  that  the  evidence  was  Insufficient  as  a 
whole  to  sustain  the  necessary  finding  that 
Robblns  was,  at  the  time  of  the  alleged  pro- 
curement of  the  liquor  for  him  by  the  de- 
fendant, a  person  in  the  habit  of  becoming 
intoxicated.  The  evidence  on  the  subject 
was  confilcting,  and  it  may  be  said  that  the 
larger  numl>er  of  witnesses  testified  that 
they  bad  never  seen  or  that  they  had 
never  thought  Robblns  was  in  the  habit 
of  becoming  intoxicated;  but  there  was 
positive  testimony  that  such  was  his  habit 
and  we  think,  fVom  a  careful  examiaation 
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of  the  evidence,  that  It  was  a  question  for 
the  Jury.  One  or  two  of  tlfe  witnesses  called 
by  the  state  testified  that  they  did  not  know 
that  Mr.  Robblns  was  a  man  In  the  habit  of 
becoming  Intoxicated,  and  the  defendant 
says  that  the  state  should  have  been  conclud- 
ed by  the  testimony  of  such  witnesses.  But 
such  is  not  the  rule.  While  It  Is  true  that 
a  party  may  not  ordinarily  Impeach  a  wit- 
ness that  he  has  called,  it  does  not  follow 
that  he  is  bound  by  all  of  the  statements 
made  by  such  witness.  He  may  prove  dif- 
ferently by  other  witnesses,  and  still  not  be 
open  to  the  objection  of  attempting  to  im- 
peach his  own  witnesses.  Moreover,  It  is 
very  often  the  case  that  the  state  in  criminal 
trials  is  compelled  to  rely,  to  a  greater  or 
less  extent,  upon  the  testimony  of  hostile 
witnesses,  and,  if  the  rule  contended  for  by 
appellant  were  to  prevail,  the  state  would 
often  l>e  very  helpless. 

We  find  no  error  in  the  record  that  would 
justify  a  reversal  of  this  Judgment,  and  it 
must,  therefore,  be  affirmed.  The  state  filed 
an  amendment  of  two  pages  to  the  appel- 
lant's abstract,  and  the  appellant  submits 
with  the  case  a  motiop  to  strike  the  amended 
abstract  because  It  Is  unnecessary.  The  mo- 
tion is  overruled.    The  Judgment  is  affirmed. 

Affirmed. 


ANDE>RSON  v.  ANDERSON. 
(Supreme  Court  of  Iowa.    April  4,  1911.) 

1.  Salm  (I  288*)— Wabbahtt  of  Title. 

A  chattel  mortgage,  which  one  has  assumed 
to  pay  as  a  part  of  the  consideration  for  the 
transfer  of  tne  mortgage  property  to  him,  is 
not  a  breach  of  the  warranty  in  the  bill  of  sale 
transferring  the  property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
D:g.  II  79&-8D2 ;    Dec.  Dig.  |  283.*] 

2.  Frauds,  Statdtb  of  (|  18*)— Pbomibe  to 
Pat  Debt  of  Anotreb. 

An  agreement  l>etween  Joint  obligors  in  a 
mortgage  of  property  jointly  owned  by  them,  by 
which  one  undertakes,  as  part  of  the  consider- 
ation for  the  transfer  of  all  interest  in  the 
property  to  him,  to  pav  the  entire  debt,  is  not 
within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  il  27-81 ;   Dec.  Dig.  {  18.*] 

3.  Appeai.  and  Bbbob  ({  882*)— Estoppel  to 
Allege  Ebbob. 

One  cannot  complain  of  instructions  adopt- 
ing his  own  tbeory  as  to  amount  of  recovery. 

[Bd.  Note. — For  other  cases,  gee  Appeal  and 
Error.  Cent  Dig.  {{  3691-3610;  Dec.  Dig.  i 
882.*] 

Appeal  from  District  Court,  Harrison 
County;   W.  R.  Green,  Judge. 

Action  to  recover  an  amount  paid  by  plain- 
tiflT  upon  a  promissory  note.  Jointly  executed 
by  the  parties  to  this  suit,  which  plaintiff 
alleges  defendant  assumed  and  agreed  to 
pay.  Defense  a  general  denial  and  a  coun- 
terclaim by  defendant  for  one-half  the 
amount  paid  by  him  as  commission  for  sell- 
ing some  land' Jointly  owned  by  the  parties. 


Some  other  issues  were  tendered  by  the  de- 
fendant, part  of  which  were  withdrawn  by 
his  counsel,  and  others  were  taken  from  the 
Jury  by  direction  of  the  court  The  trial  re- 
sulted In  a  verdict  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  S.  Dewell,  for  appellant    S.  H.  Cochran, 
for  appellee. 

DEEMER,  J.  The  parties  to  this  action 
are  brothers,  and,  prior  to  October  of  the 
year  1907,  were  engaged  as  partners  in  a 
mercantile  business  at  Cottonwood,  Minn. 
Some  time  in  tliat  month  they  traded  this 
business  to  one  Paul  for  real  estate  and 
other  property  near  Alliance  in  the  state  of 
Nebraska.  The  property  received  by  them 
in  the  exchange  was  3,040  acres  of  land  at 
$15  per  acre,  736  head  of  sheep,  11  head  of 
horses,  3  cattle,  2  hogs,  some  old  grain,  and 
the  machinery  used  on  the  property  amount- 
ing to  $1,468.  The  sheep  were  invoiced  at 
$5,152,  and  the  total  consideration  was 
$32,120.  In  making  the  exchange  each  of 
the  parties  turned  in  some  of  bis  own  per- 
sonal property,  and  defendant  furnished 
$2,620  more  than  his  share.  For  the  amount 
of  this  difference  plaintiff  and  his  wife  gave 
defendant  a  note.  Not  desiring  to  retain 
any  interest  in  this  property,  plaintiff  enter- 
ed into  negotiations  with  the  defendant, 
whereby  he  claims  that  on  October  2,  1907, 
he  transferred  bis  interest  in  all  the  person- 
al property  on  the  ranch  to  his  brother,  at 
the  same  time  giving  him  a  note  signed  by 
himself  and  wife  for  the  sum  of  $1,800.  Ik 
order  to  give  defendant  title  to  the  property 
and  as  part  of  the  transaction,  plaintiff  exe- 
cuted to  the  defendant  a  bill  of  sale  covering 
an  undivided  one-half  interest  in  1,185  bead 
of  sheep  and  lambs,  13  horses,  2  cows,  2  two 
year  old  steers,  and  1  calf.  This  bill  of  sale 
contained  the  usual  covenants  of  warranty 
and  was  executed  on  October  28,  1907.  The 
parties  also  being  desirous  of  selling  the 
real  property,  it  was  agreed  that  the  same 
should  be  placed  upon  the  market  and  sold 
as  soon  as  practicable.'  This  land  was  after- 
wards sold  through  the  agency  of  one  Mont- 
gomery, and  defendant  claims  that  he  paid 
to  the  agent  the  sum  of  $1,600  in  cash  and  i>e- 
came  personally  obligated  to  Iilm  to  pay 
$400  more,  which  latter  amount  has  not  been 
paid.  For  the  lialf  of  this  commission  de- 
fendant asked  Judgment  on  his  counter- 
claim. Plaintiff  says  that  he  was  not  to  pay 
any  part  of  the  commission,  and  tliat  what 
came  to  him  was  to  be  net;  thus  arises  the 
issues  in  one  of  the  counterclaims  tendered 
by  defendant  There  was  a  mortgage  upon 
part  of  the  personal  property  conveyed  to 
the  defendant  represented  by  two  notes  in 
the  sum  of  $2,500  each,  which  was  outstand- 
ing at  the  time  the  parties  made  their  par- 
tial settlement  and  agreement  in  October. 
Plaintiff  claims  that,  as  part  of  the  consld- 
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eratloh  for  his  agreement,  a  bill  of  sale  for 
tbe  transfer  of  his  Interest  in  all  the  per- 
sonal property  acquired  by  tbe  parties  Joint- 
ly was  executed,  and  that  defendant  agreed 
to  (lay  both  of  these  outstanding  notes;  that 
be  (defendant)  paid  one  of  them,  but  refused 
to  pay  the  other;  and  that  plaintiff  since 
that  time  has  been  compelled  to  take  up  the 
note,  and  he  now  asks  judgment  for  the 
amount  he  paid  with  interest  to  date.  Thus 
arises  the  issue  presented  by  plaintiff  in  his 
I>etition.  The  defendant  denied  this  agree- 
ment and  pleaded  that  plaintiff  was  Indebt- 
ed to  him  for  more  than  the  amount  of  this 
note  because  of  his  having  paid  more  Into 
the  partnership  Tonture  than  the  plaintiff. 
Defendant  claims  that  the  property  trans- 
f erred  to  him  by  the  bill  of  sale  was  all  tak- 
en from  him  under  the  mortgage  of  which 
mention  has  already  been  made,  and  that  bj 
reason  of  the  existence  of  this  mortgage  the 
covenants  of  warranty  In  tbe  bill  of  sale 
were  breached,  and  that  because  thereof  he 
(defendant)  has  been  damaged  In  a  large 
8nm,  and  for  that  amount  he  asks  Judgment. 
During  the  progress  of  the  trial,  defendant's 
counsel  withdrew  all  claims  set  out  in  his 
answer  arising  prior  to  the  settlement  of 
October  2,  1907,  and  the  trial  court  In  Its 
instructions  said  to  the  Jury  that  there  was 
not  sufficient  evidence  to  sustain  defendant's 
counterclaim  baaed  npon  the  alleged  war- 
ranty of  title  to  tbe  sheep.  The  Issue  as 
finally  presented  is  clearly  set  forth  In  the 
Instructions  given  by  the  trial  court,  from 
one  of  which  we  quote  the  following:  "Yon 
will  observe  that,  as  the  case  now  stands, 
there  are  only  two  matters  to  be  submitted 
to  yon:  Tbe  first  relates  to  whether  the  de- 
fendant Is  liable  to  plaintiff  by  reason  of  bis 
failure  to  pay  one  of  the  notes  for  $2,500 
referred  to  in  the  petition.  The  second  Is 
whether  tbe  plaintiff  Is  liable  to  defendant 
for  one-half  of  the  commission  paid  on  the 
■ale  of  the  ranch." 

The  verdict  upon  these  Instructions  was 
for  the  plaintiff  In  the  sum  of  |1,922.10. 
From  this  it  is  apparent  that  the  plaintiff 
was  allowed  the  amount  of  his  claim  for  the 
amount  paid  by  him  on  the  note,  and  that 
defendant  was  allowed  the  sum  of  $800  on 
bis  counterclaim  for  commissions  paid.  In 
virtue  of  tbe  withdrawal  by  defendant's 
counsel  of  all  matters  In  controversy  arising 
prior  to  October  2,  1997,  it  will  be  observed 
that  ^he  trial  court  was  correct  in  limiting 
tbe  Issues  presented  by  defendant  In  his 
counterclaim  to  the  amount  be  sought  to  re- 
cover for  commissions  paid,  unless  It  be 
fonnd  that  there  was  error  In  refusing  to 
submit  the  dalm  for  breach  of  warranty. 
It  will  be  observed  from  tbe  statement  al- 
ready made  that  this  warranty  was  made 
in  the  bill  of  sale  which  transferred  the 
property  theretofore  Jointly  owned  by  the 
parties  to  tbe  defendant,  and  that.  If  plain- 
tiff Is  to  be  believed,  defendant  undertook, 
as  part  of  the  consideration  for  the  transfer 


of  all  plaintiff's  faterest  In  the  personal 
property  to  him,  to  pay  the  entire  amount  of 
this  incumbrance.  In  any  event,  he  admits 
that  he  was  obligated  by  reason  of  having 
Joined  in  the  mortgage  to  pay  half  of  It.  If 
plaintiffs  contention  with  respect  to  the 
consideration  for  the  transfer  of  the  prop- 
erty be  correct,  then  the  court  was  Justified 
In  finding,  as  a  matter  of  law,  that  there 
was  no  breach  of  the  warranty  contained  In 
the  bill  of  sale. 

The  trial  court  refused  to  permit  defend- 
ant to  show  that  the  sheep  covered  by  the 
bill  of  sale  were  taken  from  him  by  the 
mortgagee  or  his  representative  and  sold. 
Objection  to  testimony  tending  to  show  the 
amount  of  damage  which  defendant  sustain- 
ed by  reason  of  this  claimed  breach  of  war- 
ranty was  also  sustained.  These  rulings  are 
complained  of,  and  it  Is  Insisted  that  under 
the  issues  tendered  by  *'be  defendant  these 
matters  should  have  been  submitted  to  the 
Jury.  If  defendant  be  in  such  position  as 
that  he  cannot  claim  there  was  any  breach 
of  warranty,  it  is  Immaterial  what  became 
of  the  property  conveyed  to  him  by  the  bill 
of  sale,  and  in  no  event  would  defendant  be 
entitled.  In  view  of  the  record  now  before  us, 
to  counterclaim  for  breach  of  warranty.  If 
he  paid  more  for  his  Joint  obligations  than  he 
was  required  to  do,  the  mortgage  being  his 
as  well  as  plaintiffs,  his  remedy  would  be  an 
action  to  recover  from  plaintiff  the  amount 
which  he  paid  in  excess  of  the  sum  he  should 
have  paid  as  a  Joint  obligor;  for,  as  we  have 
already  said,  there  was  not,  under  the  facts 
disclosed  in  this  case,  a  breach  of  the  war- 
ranty in  the  bill  of  sale.  It  Is  admitted  that 
In  making  the  exchange  and  acquiring  the 
title  to  the  ranch  and  the  personal  property 
defendant  furnished  something  like  $2,620 
more  of  his  own  property  than  did  the  plain- 
tiff, and  it  is  claimed  by  defendant  that  this 
constituted  the  consideration  In  part  at  least 
for  the  conveyance  to  him  of  plaintiff's  un- 
divided one-half  of  the  personal  property. 
This  is  denied  by  plaintiff,  who  asserts  that 
at  the  time  of  the  transaction  a  settlement 
or  partial  settlement  was  had,  and  that,  In 
addition  to  turning  over  his  Interest  In  the 
personalty,  he  gave  to  the  defendant  a  note 
for  the  sum  of  $1,800  signed  by  himself  and 
wife 

In  view  of  the  testimony  adduced  In  sup- 
port of  these  various  claims,  the  question 
was  one  of  fact  for  the  Jury.  The  Jury  evi- 
dently found  in  favor  of  plaintiff,  and  the 
verdict  has  such  support  that  we  should  not 
interfere  with  It.  A  letter  written  by  plain- 
tiff to  defendant  under  date  March  18,  1908, 
with  reference  to  the  land  and  the  commis- 
sion for  the  sale  thereof,  was  Introduced  In 
evidence  over  defendant's  objections.  There 
was  no  error  in  this  ruling.  Assuming,  how- 
ever, that  It  was  erroneously  admitted,  no 
prejudice  resulted  because  defendant  was 
allowed  to  recover  upon  his  claim  that  he 
had  paid  more  of  the  commission  charged 
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for  the  sale  of  the  land  tban  he  was  obli- 
gated to  pay.  The  agreement  relied  upon  by 
plaintiff  In  support  of  hla  petition,  although 
in  parol,  la  not  within  the  statute  of  frauds, 
as  claimed  by  the  defendant  It  was  not  a 
collateral  promise  to  pay  the  debt  of  anoth- 
er, but  a  direct  agreement  based  upon  an 
adequate  consideration  passing  from  plaintiff 
to  pay  a  certain  debt  It  was  a  distinct  In- 
dependent promise  and  one  not  within  the 
statute  of  frauds.  Bowen  t.  Kurtz,  S7  Iowa, 
239;  Morrison  t.  Hogue,  49  Iowa,  574. 

Complaint  Is  made  of  an  Instruction  given 
by  the  court  to  the  effect  that,  If  defendant 
showed  himself  entitled  to  recover  commis- 
sions paid,  he  should  be  allowed  the  sum  of 
$800,  being  one-half  of  the  amount  then  paid 
by  him  In  cash,  to  the  agent  for  the  sale  of 
the  land.  The  exact  point  here  made  Is  that, 
as  defendant  claims  he  had  obligated  him- 
self to  pay  9400  more,  his  recovery.  If  he  Is 
entitled  to  anything,  should  have  been  in  the 
sum  of  $1,000.  It  is  sufficient  to  say,  in  an- 
swer to  this,  that  defendant  in  an  instmc- 
tion  asked  by  him  requested  that  the  Jury  be 
charged  to  return  a  verdict  for  the  defendant 
on  this  issue,  and  stated  that  the  amount 
which  he  would  be  entitled  to  recover  was 
the  snm  of  $800.  Having  thus  fixed  the 
amount  which  he  claimed  he  was  entitled  to 
under  the  Issues  and  the  evidence,  he  is  In  no 
ixsitlon  to  complain  of  the  court  In  adopting 
his  theory  as  to  the  amount  of  the  recovery. 
This  is  fundamental  law  sustained  by  nu- 
merous cases.  See  Bryce  v.  Railroad  Co., 
128  Iowa,  483,  104  N.  W.  483 ;  Padelford  v. 
Eagle  Grove,  117  Iowa,  616,  01  N.  W.  889; 
Barron  v.  Gollenbaugh,  114  Iowa,  71,  86  N. 
W.  63;  Dalton  v.  R.  R.  Co.  114  Iowa,  257, 
86  N.  W.  272;  Weller  v.  Hawes,  40  Iowa,  45 ; 
CampbeU  v.  Ormsby,  65  Iowa,  618,  22  N.  W. 
656;   Smith  v.  Sioux  City,  38  loWa,  173. 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  must  be,  and  it  is,  affirmed. 


MARTIN  V.  STOUT. 

(Supreme  Court  of  Iowa.     April  6,  1911.) 
Pabtnkrbhip    (I    121*)— AocouRTiKQ— Suin- 

ciENCY  or  Evidence. 

Evidence,  in  an  action  for  an  accounting 
In  a  partnership  business  as  agents  for  the  sale 
of  realty,  held  to  show  that  plaintiff  received 
a  comimssion  as  such  for  consummating  the 
exchange  of  stock  of  another  firm  of  which  he 
was  a  member,  for  land,  so  that  defendant  was 
entitled  to  one-half  of  such  commission  as  firm 
profits. 

[EM.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  If  183^-184^ ;   Dec  Dig.  |  121.^] 

Appeal  from  District  Court,  Harrison  Coun- 
ty; W.  R.  Green,  Judge. 

Action  for  an  accounting  between  plaintiff 
and  defendant  in  relation  to  their  partner- 
ship business  as  agents  for  the  sale  of  real 
estate.  There  was  a  decree  that  plaintiff  re- 
cover from  defendant  the  snm  of  $1,149.86, 


and  defendant  appeals.     Modified   and  af- 
firmed. 
See,  also,  127  N.  W.  40. 

C.  W.  Kellogg,  for  app^Uant  J.  S.  Dewell. 
for  appellee. 

DEEMER,  J.  The  accounting  covers  vari- 
ous items  or  receipts  and  disbursements  by 
the  partners  as  to  which  there  was  some 
controversy  in  the  trial  court  But  practical- 
ly the  only  contention  in  argument  here  is 
as  to  the  failure  of  plaintiff  to  account  for 
$1,880  in  cash  received  in  a  transaction 
which  involved  the  transfer  of  the  stock  of 
the  Devore  Novelty  Company,  a  partnership 
of  which  plaintiff  was  a  member,  and  $6,000 
In  cash  to  one  Pond  In  exchange  for  what  is 
described  In  the  record  as  the  San  Luis  Val- 
ley land  in  Colorado,  and  the  sole  question 
of  fact  at  the  basis  of  this  controversy  is  as 
to  whether  plaintiff  received  this  $1,880  as 
commission  from  Pond  In  effecting  this  trans- 
fer. The  trial  court  found  that  this  money 
was  received  by  Martin  as  a  commission,  but 
that  he  should  account  to  the  novelty  com- 
pany or  the  stockholders  thereof,  and  there- 
fore reached  the  conclusion  that  plaintiff 
was  not  bound  to  account  to  defendant  for 
one-half  of  the  amount 

It  is  contended  for  appellant  that  Martin 
received  this  money  as  commission  for  the 
sale,  and  that  he  should  account  for  the 
same  to  the  defendant.  The  parties  conceded 
that  under  the  partnership  arrangement  be- 
tween these  parties  each  was  entitled  to  deal 
with  his  own  property  without  accounting 
for  any  commission  to  the  other,  and  that  the 
amount  received  or  retained  by  Martin  In 
connection  with  the  transfer  of  the  stock  of 
the  Devore  Novelty  Company  was  with  ref- 
erence to  his  own  personal  matters  and 
should  not  be  considered  on  this  accounting. 
Plaintiff  Martin  was  a  stockholder  in  an 
Iowa  corporation  known  as  the  "Devore  Nov- 
elty Company."  This  company,  or  the  mem- 
bers thereof,  traded  the  stock  of  said  com- 
pany to  one  Pond,  who  resided  in  Colorado 
Springs,  Colo.,  for  some  land  lying  In  what  Is 
known  as  the  San  Luis  Valley.  In  connec- 
tion with  this  trade  he  (Martin)  rectived  $1.- 
880,  In  cash  from  Mr.  Pond.  Martin  says 
that  in  this  trade  he  was  acting  for  Devore 
Novelty  Company.  His  testimony  with  ref- 
erence to  the  matter  Is  as  follovra:  "The  way 
this  deal  came  up  with  the  novelty  business, 
I  took  the  matter  up  with  Yates  &  McClaln 
and  Lougee  of  Council  Bluffs  on  a  trip  to  the 
San  Luis  Valley  myself,  and  I  made  the  deal 
finally  later  on.  When  I  made  that  deal. 
Charles  Pond  owned  the  San  Lnls  Valley 
land.  Charles  Pond  paid  me  $1,880,  but  not 
as  a  commission.  I  demanded  It  from  the  com- 
pany. The  company  were  paying  him  his 
price  for  the  $22,000.  They  paid  cash,  the 
difference  between  what  they  traded  and 
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wbflt  the  land  came  to.  Th^  paid  $6fi00 
cash  and  a  mortgage  for  $11,000.  As  a  mat- 
ter of  fact,  Fond  paid  In  cash  $1,880  at  the 
time  the  trade  was  made.  We  don't  deny 
It.  And  that  was  not  any  part  of  the  $6,000 
I  paid  him.  I  stUl  hare  got  the  $1,8S0.  I  do 
not  know  as  I  ever  talked  with  any  member 
of  the  company  before  getting  the  $1,880  that 
I  was  to  give  It  to  them  or  any  part  of  it." 

It  is  true  that  Martin  claims  he  did  not 
receive  the  money  from  Pond  as  a  commis- 
sion ;  bnt  the  testimony  shows  that  the  pres- 
ident of  the  novelty  company  understood  that 
the  amount  paid  to  Martin  was  a  commis- 
sion from  Fond.  This  witness  testified  as 
follows:  "I  knew  Martin  and  Stout  were  in 
partnership.  They  were  partners  at  the  time 
and  conducted  a  real  estate  business.  I 
knew  Mr.  Martin  was  acting  as  agent  for 
Yates  A  McClain  when  he  was  dealing  in 
this  land  with  the  Devore  Novelty  Company. 
I  tmderstood  he  was  working  for  Yates 
&  McCIaln  before  the  trade  was  made." 
Yates  A  McClain,  the  parties  referred  to  by 
the  witness,  were  Interested  with  Fond  In 
the  Colorado  land,  and  Martin  ft  Stout  were 
acting  with  them  and  with  others  In  dispos- 
ing of  the  land.  The  president  of  the  com- 
pany also  testified  as  follows:  "This  $1,880 
was  made,  as  I  understand,  from  the  land 
deal.  Mr.  Martin  closed  up  the  land  deal.  I 
do  not  know  exactly  when  Mr.  Martin  got 
it.  Since  that  time  Mr.  Martin  has  said 
something  about  putting  it  In  a  Jack  pot 
"When  we  bought  this  land,  each  one  of  us 
put  np  our  share  to  make  up  the  $6,000." 

The  vice  president  gave  the  following  tes- 
timony with  reference  to  the  matter:  "Prior 
to  the  time  the  trade  was  made  and  finally 
consummated,  I  heard  nothing  of  Mr.  Mar- 
tin receiving  a  commission.  The  first  I  heard 
that  Mr.  Martin  had  received  a  commission 
from  Mr.  Pond  for  trading  or  selling  the  land 
to  the  Devore  Novelty  Company  was  after 
the  trade  was  made.  I  think  it  was  about 
the  time  that  Mr.  Martin  and  Mr.  Stout  were 
having  their  controversy  over  this  commis- 
sion, that  I  first  received  this  information. 
Mr.  Martin  has  never  turned  any  of  this 
money  over  to  me  from  this  commission  he 
has  received.  There  was  some  talk  between 
Mr.  Martin  and  stockholders  in  which  Mr. 
Martin  stated,  in  substance,  that  he  would 
pay  Mr.  Stout  one-half  of  that  commission 
when  the  land  In  the  San  Luis  Valley  was 
sold,  or  words  to  that  effect.  Mr.  Martin  told 
me  that  (referring  to  the  above)  after  he  and 
Mr.  Stout  had  separated. and  dissolved  part- 
nership. It  was  at  the  time  controversy  be- 
tween he  and  Mr.  Stout  was  being  discussed. 
I  knew  nothing  about  Mr.  Martin  receiving 
a  commission  prior  to  the  time  the  deal  was 
closed." 

Another  witness  who  was  interested  In  the 
deal,  and  who  was  In  the  employ  of  Pond, 
the  landowner,  testified  as  follows:  "At  some 
stage  of  the  proceedings  in  which  I  took  part, 
tliere  was  a  talk  of  a  commission  being  paid. 


but  I  do  not  know  whether  it  was  to  go  to 
Martin  &  Stout,  or  to  wliom  it  was  to  go. 
Q.  Before  yon  closed  the  deal,  was  there 
anything  said  about  the  firm  of  Martin  ft 
Stout  having  a  commission?  A.  I  do  not 
know  who  was  to  have  it  Somebody  wa» 
to  have  it  Afterwards  I  learned  that  Pond 
paid  Martin.  I  knew  before  the  deal  was 
dosed.  I  knew  they  were  to  be  paid.  That 
a  commission  was  to  be  paid  to  Mr.  Martly 
I  do  not  recall  that  I  had  any  talk  with  Mr. 
Stout  about  it.  Mr.  Martin  in  the  first 
agreement  was  to  have  $1  per  acre  for  all 
the  land  he  traded  with  the  people  for  these 
parties.  There  were  1,280  acres  traded  to 
the  Devore  Novelty  Company.  Mr.  Martin 
didn't  say  that,  'before  I  will  let  tills  deal 
go  through,  you  will  have  to  give  me  one 
dollar  and  a  half  an  acre,  or  $600,  addition- 
al.' That  was  a  proposition  made  to  him 
that  they  would  pay  him  $600  additional  if 
he  would  get  this  deal  through." 

The  defendant  testified  as  follows  with  ref- 
erence to  this  conmilsslon:  "I  did  not  have 
any  talk  with  Mr.  Martin  with  reference  to 
this  $1,880  commission  before  the  30th  day 
of  March,  when  I  finally  had  trouble  with 
him.  He  told  me  one  time  that  they  had 
offered  $1,280,  $1  per  acre,  for  commission, 
and  that  he  got  Oreenshlelds  and  Lougee  to 
split  their  commission  of  $1  per  acre,  so  he 
got  $600  out  of  them  and  $1,200  from  Pond. 
Pond  was  the  man  who  owned  the  land. 
Martin  stated  the  reason  he  could  not  divide 
the  commission  was  because  it  was  his  own 
deal.  The  firm  of  Martin  ft  Stout  had  been 
acthig  as  agents  for  the  San  Luis  Valley  land 
under  Oreenshlelds,  Fond,  and  others  ever 
since  the  fall  of  1907.  At  the  time  this  De- 
vore Novelty  Company  matter  came,  Mr. 
Martin  and  I  talked  It  over  quite  often.  He 
suggested  that  I  get  Mr.  Zahner  to  go  out 
and  look  the  land  over,  and  that  his  Influence 
would  help  make  the  trade.  I  talked  with 
Mr..  Dear  and  Dr.  Devore,  members  of  the 
Devore  Novelty  Company,  several  tlmes^ 
about  this  trade  before  the  trade  was  made. 
On  this  30th  day  of  March,  1908,  I  told  Mr. 
Martin  we  ought  to  have  a  kind  of  check- 
ing up,  that  I  had  some  money  on  hand,  and 
he  had  collected  this  commission,  and  we 
ought  to  have  a  divide-up  and  see  how  we 
stood.  He  said  he  did  not  have  any  division 
to  make  on  the  $1,880,  and  I  asked  him  why 
he  did  not  expect  to  divide  It  He  said  it 
was  his  own  personal  deal." 

Plahitlff,  although  not  denying  much  of 
this  testimony,  says  that  he  did  not  receive 
the  money  as  a  commission;  that  if  be  did 
so  receive  it.  It  was  compensation  to  him  for 
selling  his  own  property;  and  that,  In  any 
event,  he  may  be  liable  to  the  novelty  com- 
pany, and  no  Judgment  should  be  rendered 
against  him.  He  testified,  however,  that  he 
received  the  $1,880  in  cash  from  Mr.  Fond 
as  a  concession  from  him;  that  it  was  not 
a  conmlsslon,  and  he  did  not  say  anything 
about  It  to  his  co-stockholders  In  the  novelty 
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company  about  getting  the  money  until  after 
tbe  deal  'was  closed  and  after  this  suit  was 
commenced.  True  he  qualified  this  laat  state- 
ment a  little;  but  he  always  Insisted  that  he 
did  not  receive  the  money  from  Pond  as  a 
commission,  preferring  to  call  it  a  concession 
made  by  Pond.  The  amount  was  not  taken 
from  the  purchase  price,  but  Martin  received 
it  in  cash  from  Pond.  He  told  the  cashier 
of  the  bank  in  bis  town  that  the  time  for 
Stout  to  get  bis  commission  was  after  the 
land  was  all  sold,  and  we  were  out  clear, 
and  had  a  profit  of  $940,  then  it  was  time 
for  him  (Stout)  to  come  la.  There  was  oth- 
er outside  testimony  tending  to  show  that  the 
novelty  company  was  represented  by  certain 
of  its  officers  in  finally  closing  the  Colorado 
land  transaction,  and  that  plaintiff  Martin 
was  really  acting  for  Pond,  Instead  of  for 
the  company  or  its  stockholders.  The  trial 
court  was  of  the  opinion  that  the  money  in 
dispute  was  a  commission  received  by  plaln- 
tlfC  from  Pond,  but  that,  as  he  (Martin) 
might  be  held  liable  to  the  novelty  company, 
he  should  not  be  compelled  to  divide  the 
money  with  his  partner,  Stout  Neither  the 
novelty  company  nor  any  of  the  stockholders, 
although  fully  advised,  at  the  time  this  ac- 
tion was  commenced,  of  the  facts,  has  ever 
made  any  claim  upon  Martin  for  any  part  of 
the  money  received  by  him  from  Pond.  The 
vice  president,  who  was  one  of  the  active 
members  of  the  company,  testified  that  the 
company  never  recognized  the  firm  of  Mar- 
tin &  Stout  as  being  In  any  way  connected 
with  the  company  In  connection  with  the 
land  deal.  He  also  testified  that  plalntUI 
stated  to  him  that  when  the  land  was  finally 
disposed  of  he  would  give  Mr.  Stoat,  the  de- 
fendant, one-half  of  the  commission,  and  no 
■objection  was  made  by  this  officer  to  such  an 
arrangement  Another  witness  testified  that 
Mr.  Dewell  arranged  the  terms  of  the  ex- 
change for  the  Devore  Novelty  (Company. 

Upon  this  testimony  we  are  constrained  to 
hold  that  Martin  exacted  a  commission  from 
Pond  for  working  up  the  deal,  that  he  re- 
ceived it  as  such,  and  not  for  the  benefit  of 
the  company  or  the  stockholders  thereof. 
This  is  confirmed  by  the  thought  that,  al- 
though the  officers  of  the  company  were  wit- 
nesses upon  the  trial  and  knew  of  the  claims 
of  the  various  parties,  they  did  not  intervene 
in  this  action  or  make  any  claim  that  either 
they  or  the  company  or  as  stockholders  were 
entitled  to  any  part  of  the  money  collected  by 
Martin  .from  Pond.  This  being  true,  it  fol- 
lows that  Martin  should  account  to  the  de- 
fendant for  one-half  the  commission  received 
by  him  (Martin)  upon  this  deal.  It  is  not 
sufficient  answer  to  this  to  say  that  some 
time  in  the  future  the  novelty  company  may 
make  some  claim  upon  plaintiff  or  upon  the 
old  firm  of  Martin  &  Stout  The  decree  ren- 
dered by  the  trial  court  Is  erroneous,  in  that 
plaintiff  was  not  charged  with  $940,  being 


defendant's  share  of  this  commission,  and 
the  judgment  against  the  defendant  should 
be  reduced  by  that  amount  leaving  the  sum 
of  $209.86  as  the  amount  due  from  defend- 
ant to  plaintiff.  Other  Items  of  account  need 
not  be  considered,  as  the  findings  of  the  trial 
court  with  reference  thereto  have  sufficient 
support  in  the  testimony.  The  credit  which 
we  have  found  should  be  made  as  of  the 
date  of  the  original  decree,  to  "wit  June  4, 
1909.  Plahitlff  will  pay  three-fourths  and 
the  defendant  one-fourth  of  the  costs  of  this 
appeal. 
Modified  and  affirmed. 


MIGLIACCIO  V.  SMITH  FUEL  CO.  et  aL 
(Supreme  Court  of  Iowa.    April  4,  1911.) 

1.  MUNlCIPAl,   COHPOBATIONS  (J  70e*>— LKAV- 

INO  Team  Untied — Question  fob  jdbt. 
Whether  it  was  negligence  to  leave  a  team 
untied  and  unattended  just  before  the  hour  for 
the  whistles,  and  standing  behind  another  team 
in  a  factory  yard  opening  on  a  street  while 
the  driver  went  into  an  office  about  80  feet 
distant,  was  for  the  jury,  though  the  driver 
knew  his  team  was  gentle. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  706;*  Highways, 
Cent  Dig.  %  4Ta] 

2.  Municipal  Cobpobationb   (|   706*)— Use 
OF  Stbebt— Runaway  Teak— Question  fob 

JUBT. 

On  positive  testimony  by  two  witnesses 
that  plaintiffs  decedent  was  on  a  street  when 
run  over  by  defendant's  runaway  team  of  hors- 
es, it  was  for  the  jury  to  decide  whether  the  col- 
lision occurred  on  a  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec,  Dig.  f  706.*] 

S.  New  Tbial  (|  75*)— Inadequate  Awabd 

FOB  Death. 

A  verdict  for  $49.S0  for  the  death  of  a 
man  S6  years  of  age,  with  life  expectancy  of 
80  years,  a  steady  worker  earning  $1.80  per 
day,  and  who  had  accumulated  no  property, 
was  so  inadequate  as  to  warrant  the  granting 
of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Sf  161,  132;   Dec  Dig.  |  75.*] 

4.  New  Tbial  ({  75*)— Inadequatk  Dauaoes 
FOB  Death. 

The  trial  court  can  grant  new  trial  for  in- 
adequate damages  for  death. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  tt  181,  152;    Dec.  Dig.  i  75.*1 

5.  New  Tbial  (|  143*)— Affidatxis  or  Ju- 

BOBS. 

Affidavits  of  Jurors  that  they  agreed  on  a 
verdict  of  $49.50  for  damages  for  a  death,  be- 
cause they  "understood"  that  no  appeal  would 
lie  from  a  verdict  In  such  amount  should  have 
been  stricken  from  the  files. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  290-296;   Dec  Dig.  i  143.*] 

Appeal  from  District  Court,  Polk  County; 
James  A  Howe,  Judge. 

Action  for  damages,  resulting  in  a  verdict 
for  plaintiff.  Upon  his  motion  a  new  trial 
was  ordered.    Defoidasta  appeal.    Affirmed. 

Clark  &  Hutchinson,  for  appellanta.  Brad- 
shaw  &  McClaln,  for  appellee. 
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LADD,  J.  The  Smith  Fnel  Company  is  In 
a  copartnership  composed  of  W.  J.  and  E.  C. 
Smith  and  was  engaged  as  retail  dealers  in 
fuel.  On  the  morning  of  April  17,  1907,  one 
Holmes,  employed  by  Malloy,  drove  his  team 
In  front  of  the  Des  Moines  Clay  Manufactur- 
ing Company's  office,  tied  the  lines  about  the 
brake  handle,  and  went  into  its  office,  about 
SO  feet  distant,  for  orders.  Shortly  after- 
wards H.  Ounson,  who  was  in  the  employ- 
ment of  the  Smith  Fuel  Company  and  driving 
one  of  its  teams,  drove  up  behind  Holmes' 
wagon,  tied  his  lines  to  the  brake  handle, 
and  went  into  the  office  for  the  same  purpose. 
Neither  team  was  bitched  or  restrained  in 
any  other  way,  and  no  one  was  left  to  watch 
them.  While  the  men  were  gone,  both  teams 
ran  away.  The  defendant's  team  ran  over 
Frank  Migliaccio,  causing  injuries  from 
which  he  died  on  the  same  day.  The  Jury 
returned  a  verdict  of  $49.50  as  damages  to 
bis  estate,  and  on  plaintiff's  motion  a  new 
tri.al  was  granted.  The  defendants  contend 
that  this  was  error,  for  that:  (1)  The  evi- 
dence did  not  make  out  a  case  for  the  Jury ; 
(2)  the  verdict  was  not  so  Inadequate  as  to 
justify  the  interference  of  the  court;  (3)  that 
ttae  alleged  misconduct  of  the  Jury  was  such 
as  Inhered  in  the  verdict  These  proposi- 
tions may.be  disposed  of  in  the  order  men- 
tioned. 

1.  The  petition  alleged  that  the  team  was 
'"negligently  left  standing  without  being 
hitched  or  tied,  and  was  negligently  left  in 
a  dangerous  place,"  and  the  defendants  Insist 
that  the  evidence  was  insufficient  to  make 
out  a  prima  facie  case  for  the  Jury.  Or- 
dinarily, whether  leaving  a  horse  or  team  un- 
guarded and  unhitched  is  negligent,  is  a  ques- 
tion for  the  jury  to  determine.  The  rule  is 
-well  stated  in  Orlggs  v.  Fleckenstein,  14  Minn. 
81  (Gil.  62)  100  Am.  Dec.  199:  "The  degree  of 
care  required  of  the  plaintiff  and  those  In 
charge  of  bis  horse  at  the  time  of  the  injury 
is  that  which  wonld  be  exercised  by  a  per- 
son of  ordinary  care  and  prudence  under  like 
circumstances.  It  cannot  be  said  that  the 
fact  of  leaving  the  horse  unhitched  is  in  it- 
self negligence.  Whether  it  Is  negligence  to 
leave  a  horse  unhitched  must  deitend  upon 
the  disposition  of  the  horse ;  whether  be  was 
under  the  observation  and  control  of  some 
person  all  the  time,  and  many  other  circum- 
stances; and  it  is  a  question  to  be  determin- 
ed by  the  jury  from  the  facts  of  the  case." 
As  announcing  the  same  rule,  see  Park  v. 
O'Brien,  23  Conn.  339;  Phillips  v.  Dewald, 
79  6a.  732,  7  S.  E.  151,  11  Am.  St  Rep.  458 ; 
Doyle  V.  Detroit  Omnibus  Co.',  105  Mich.  195, 
62  N.  W.  1031;  Ooreuch  v.  Swan,  109  Tenn. 
36,  69  S.  W.  1113,  97  Am.  St  Rep.  836; 
Haywood  ▼.  Hamm,  77  Conn.  158,  68  Atl. 
695;  Moulton  v.  Aldrich.  28  Kan.  300;  1 
Thompson,  Neg.  {{  1294,  1295;  White's  Sup. 
i  1294. 

An  examination  of  the  decisions  and  text- 
books indicates  that  by  the  great  weight  of 
authority  the  leaving  of  a  horse  or  team  on- 
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hitched  and  unguarded  in  a  public  street  is 
at  least  prima  facie  evidence  of  negligence. 
Here  the  team  was  left  standing  in  the  yards 
of  the  Des  Moines  Clay  Manufacturing  Com- 
pany, but  these  opened  Into  the  street  so 
that  it  was  quite  as  dangerous  to  leave  the 
team  unhitched  where  it  was,  as  though  in 
the  highway.  The  driver  not  only  left  bis 
horses  at  a  distance  of  80  feet  untied,  but 
out  of  view.  He  must  have  known  that,  as 
It  was  about  7  o'clock,  the  whistle  was  like- 
ly to  blow,  and  must  have  appreciated  that, 
as  his  team  was  behind  that  of  Holmes,  if 
one  started,  the  other  would  be  likely  to  do 
the  same.  I^en  though  bis  team  was  gentle, 
we  think  the  circumstances  were  such  as  to 
make  out  a  prima  facie  case  of  negligence  on ' 
the  part  of  the  defendant's  employe,  requir- 
ing the  submission  of  the  issue  to  the  Jury. 

It  is  said  that  the  collision  did  not  take 
place  in  the  street  As  Trincola  testified 
that  when  hurt  the  decedent  was  right  where 
Sixth  street  connects  with  Seventh,  and  both 
he  and  Daffltte  swore  that  decedent  was  on 
Sixth  street  when  run  over,  the  Issue  as  to 
whether  the  collision  took  place  on  the  high- 
way was,  to  say  the  least,  for  the  jury. 

2.  Appellants  insist  that  the  verdict  was 
not  so  inadequate  as  to  Justify  the  granting 
of  a  new  trial.  The  deceased  was  36  years  of 
age,  and  his  expectancy  of  life  according 
to  the  life  tables,  30.32  years.  He  was  a 
steady  worker  and  earned  $1.80  per  day.  A 
witness  testlQed  that  he  had  returned  to 
Italy  to  marry,  and  that  he  had  heard  he 
was  married.  He  had  accumulated  no 
property.  Kven  with  such  a  record,  we  are 
not  ready  to  say  that  the  district  court  erred 
in  treating  the  verdict  as  absurdly  inad- 
equate. No  argument  is  necessary  to  prove 
its  perverse  character.  It  is  tiardly  con- 
ceivable that  a  Jury,  having  a  proper  con- 
ception of  its  duty  and  uninfluenced  by  con- 
siderations other  than  a  desire  of  rightVy 
discharging  it,  could  have  reached  such  a 
conclusion.  There  was  .no  abuse  of  discre- 
tion by  the  trial  court  in  granting  a  new 
trial  on  this  ground  alone.  Ward  v.  Mar- 
shalltown  Light,  Power  &  Railroad  Co.,  132 
Iowa,  578,  108  N.  W.  323.  See  Whitney  v. 
Milwaukee,  65  Wis.  400,  27  N.  W.  39.  The 
authority  of  the  court  to  grant  a  new  trial 
because  of  the  inadequacy  of  the  verdict  was 
sufficiently  vindicated  in  Tathwell  v.  Cedar 
Rapids,  122  Iowa,  50,  97  N.  W.  9C. 

3.  One  of  the  grounds  of  motion  for  a  new 
trial  was  misconduct  on  the  part  of  the  Ju- 
rors. Some  of  them  made  affidavits  that  they 
understood  appeal  to  the  Supreme  Court 
could  not  be  taken  where  the  verdict  is  less 
that  $50;  that  they  were  influenced  in  agree- 
ing to  a  lesser  sum  in  order  to  prevent  either 
party  from  appealing,  and  did  not  base  their 
finding  on  the  probable  loss  to  decedent's  es- 
tate. Defendants  moved  that  these  affidavits 
be  stricken  from  the  files,  and  this  might 
well  have  been  done.  The  jury  was  caution- 
ed to  determine  tlie  "case  according  to  the 
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evldenee  produced  and  ralunitted  to  yon  In 
open  conrt  on  the  trial  and  the  latr  as  g:lven 
in  charge  by  the  conrt  and  these  Inatmctions, 
and  npon  nothing  else,"  and  of  their  duty 
"to  follow  the  law  as  given  by  the  court," 
and  they  cannot  be  heard  to  Impeach  their 
verdict  by  mer^y  assigning  reasons  for  as- 
senting thereto  Inconsistent  with  those  which 
should  have  actuated  them  in  the  discharge 
of  their  duty. 

In  Ward  v.  Thompson,  48  Iowa,  688,  a  mo- 
tion for  a  new  trial  on  the  gronnd  that  some 
of  the  Jurors  supposed  exemplary  damages, 
if  allowed,  would  go  to  the  school  fund, 
though  nothing  had  been  said  in  the  instruc- 
tions  on  that  subject,  was  overruled;  the 
court  saying  that  "affidavits  are  not  admis- 
sible to  show  the  understanding  of  the  Ju- 
rors." 

In  Fox  ▼.  Wunderlich,  64  Iowa,  187,  20  N. 
W.  7,  the  rule  was  laid  down  that:  "T^he 
ground  on  which  he  (the  Juror)  -agreed  to  the 
verdict  is  a  matter  which  essentially  Inhered 
In  it,  and  his  affidavit  cannot  be  received 
to  explain  or  contradict  it" 

In  Wright  V.  I.  ft  M.  Tel.  C!o.,  20  Iowa,  195, 
the  court  said,  among  other  things:  "The 
Juror  should  not  be  heard  to  contradict  or 
Impeach  that  which  in  the  legitimate  dis- 
charge of  his  duty  he  has  solemnly  assever- 
ated." 

In  State  v.  Dudley,  126  N.  W.  812,  the  affi- 
davits of  Jurors  that  they  had  considered  the 
witnesses'  evidence  otherwise  than  directed 
by  the  Instructions  was  held  to  be  a  matter 
inhering  in  the  verdict:  and  it  was  said  that 
"affidavits  of  Jurors  that  they  have  been  un- 
duly influenced  by  their  fellows,  or  of  the 
reasons  for  assenting  to  the  verdict,  or  of  the 
Improper  arguments  resorted  to  in  the  Jury 
room,  or  that  tliey  did  not  assent  to  the  ver- 
dict, or  that  it  was  not  the  result  of  their 
deliberate  Judgment,  or  they  did  not  under- 
stand the  instructions  of  the  court  as  these 
matters  inhere  In  the  verdict,  are  incompe- 
tent and  cannot  be  received  to  impeach  the 
Jury's  findings."  The  decisions  there  cited 
fully  sustain  this  statement  of  the  law. 
Here  the  affidavits  were  that  it  was  claimed 
by  some  of  the  Jurors  that  no  appeal  could 
be  taken  where  the  verdict  was  less  than  a 
specific  amount,  and  that  to  prevent  an  ap- 
peal, although  contrary  to  the  Instructions 
given,  they  Joined  In  the  verdict.  That  this 
amounted  to  no  more  than  stating  a  reason 
for  agreeing  thereto  is  apparent,  and  it  was 
of  a  matter  Inhering  In  the  verdict,  and  be- 
cause of  this  the  affidavits  should  have  been 
stricken. 

The  case  is  to  be  distinguished  from  Wil- 
berdlng  v.  Dubuque,  111  Iowa,  484,  82  N.  W. 
9ii7,  and  Douglass  v.  Ague,  125  Iowa,'  67, 
99  N.  W.  550,  in  that  these  decisions  were 
based  upon  the  consideration  of  statements 
of  fact  having  a  direct  bearing  on  the  issues 
by  Jurors  during  their  deliberation;    while 


here  the  claim  Is  that  a  reason  al<me,  not 
suggested  in  the  instmctiona  or  evidence,  in- 
fluenced some  of  them  to  disregard  the  in- 
structions in  order  to  influence  subsequent 
procedure  in  the  case.  It  follows  that  a  new 
trial  could  not  have  been  granted  ptopetlj 
because  of  the  alleged  mlsccmduct  of  the  Ju- 
rors. 

There  was  no  abuse  of  discretion  in  set- 
ting aside  the  verdict  and  awarding  a  new 
trial  because  of  the  Inadequacy  of  the  ver- 
dict 

Affirmed. 


KLINB  V.  NICHOLSON. 
(Supreme  Conrt  of  Iowa.    April  5.  1911.) 

1.  Physicians  ANn  SuaaKons  ({  IS*)  — Ac- 
tion FOB  MaLPBAOIICK— NXOUOBNCK— BVI- 
DKNCB. 

In  an  action  for  negligence  in  attending  a 
woman  at  and  after  childbirth,  evidence  held 
to  supiwrt  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  caaes,  see  Physidana 
and  Surgeons,  Cent  Dig.  U  34-^;    Dec.  Dig. 

2.  Phtsicians  and  Sttboeons  (i  14*)— Hal- 
PBAoiicB— Deobbb  or  Cabb. 

In  an  action  against  a  physician  for  mal- 
practice in  uiinx  iiiBtrumenta  to  deliver  a  wo- 
man of  a  child,  It  was  no  defense  that  defend- 
ant had  knowledge  and  skill  snfficient  to  prac- 
tice his  profcMion,  and  merely  erred  in  judg- 
ment; hfi  liability  depending  on  whether  be 
used  In  that  case  the  degree  of  care  which  a 
competent  physician  would  use  under  similar 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  H  21-30;  Dec  Dig. 
i  14.*] 

3.  Physicians  ano  Subobons  ({  14*)— Mal- 
PBACTicB— Dbobeb  of  Skiix. 

Where  a  physician  engaged  in  treating  a 
patient  used  snch  reasonable  sldll  and  diligence 
as  were  used  by  pbysiciana  in  localities  simi- 
lar to  that  in  which  he  practiced,  he  was  not 
liable  for  the  outcome  of  the  treatment 

[Ed.  Note. — For  other  cases,  see  Pbysidans 
and  Surgeons,  Cent  Dig.  H  21-80;  Dec.  Dig. 
S  14.*] 

4.  Affbal  and  Bbbob  (i  1064*)— Sbvibw— 
Habmliss   Bbbob— iNstBuonoNS. 

In  an  action  against  a  physician  in  a 
small  country  town  In  which  me  standard  of 
medical  practice  appeared  to  be  no  higlier  than 
that  of  similar  localities,  an  instruction  that 
negligence  was  the  doing  of  some  act  whidi 
under  the  circumstances  would  not  be  done  by 
other  average  pbysiciana  of  the  vicinity  in 
which  ttie  physician  was  practicing,  while  er- 
roneous in  falling  to  measure  defendant's  skill 
by  that  of  those  In  similar  localities,  was  not 
prejudicial  to  defendant 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219-4224;  Dec.  Dig.  | 
1064.*] 

Appeal  from  District  0>art,  Qreene  (Joun- 
ty;  F.  M.  Powers,  Jndge. 

Action  to  recover  compensation  for  medi- 
cal services  rendered  by  plaintiff  to  defend- 
ant In  the  delivery  of  defendant's  wife  dur- 
ing child  labor  and  snlxwquent  surgical 
treatment  for  resulting  injuries.  There  was 
a  counterclaim  of  damages  for  malpractice. 


*For  other  caaet  see  same  topic  and  wcUon  NUMBER  In  Dec.  Olg.  ft  Am.  Dig.  Kay  No.  Borlai  *  Rep'r  Induai 
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nie  lory  returned  a  verdict  for  defendant 
for  (458,  and  from  Judgment  on  Bocb  ver- 
dict plaintiff  appeals.    Affirmed. 

B.  O.  Olark  and  Guemaey,  Parker  ft  MU- 
ler,  for  appellant    W.  O.  Sanl,  for  appellee. 

McCLAIN,  J.  Tbe  allegations  In  the  coun- 
terclaim of  negligence  submitted  to  tbe  Jury 
were  that  plaintiff,.  In  effecting  the  delivery 
of  defendant's  wife  during  child  labor,  neg- 
ligently used  Instruments;  that  In  the  negli- 
gent and  unskillful  use  of  the  Instmmenta 
he  lacerated  and  wounded  defendant's  wife; 
that  he  afterwards  treated  such  laceration 
In  a  negligent  and  unskillful  manner;  that 
In  treating  the  wound  he  was  so  negligent 
and  unskillful  that  he  failed  to  properly 
drees  the  same;  and  that  by  such  negligent 
and  unsklUfnl  treatment  the  wound  was  pre- 
vented from  healing. 

1.  At  every  stage  of  the  case  counsel  for 
plaintiff  raised  questions  as  to  whether  there 
was  any  evidence  tending  to  show  negligence 
on  the  part  of  plaintiff  and  as  to  whether 
there  was  any  evidence  as  to  each  of  the 
specific  forms  of  negligence  alleged  in  the 
counterclaim  submitted  by  the  court  to  the 
jary's  consideration.  It  would,  of  course,  be 
Impractical  to  attempt  to  set  out  a  synopsis 
of  the  testimony  as  collected  in  appellant's 
argrnment,  which  occupies  many  pages,  for 
tbe  purpose  of  showing  that  there  was  some 
evidence  to  sustain  defendant's  allegation  as 
to  each  of  the  kinds  of  negligence  submitted. 
It  is  enough  for  this  opinion  to  say  that 
there  was  evidence  tending  to  show  that 
plaintiff  used  forceps  in  effecting  delivery 
without  waiting  a  sufficient  time  to  see 
whether  by  his  assistance  delivery  could  not 
have  been  effected  without  the  use  of  such 
an  instrument,  and  that,  as  the  use  of 
Instruments  Is  more  likely  to  result  in  rup- 
ture Involving  the  danger  of  subsequent  op- 
erations, plaintiff  proceeded  in  a  negligent 
manner.  We  are  Jnsttfled  in  construing  the 
allegation  as  to  negligent  use  of  Instruments 
when  in  the  exercise  of  reasonable  care  and 
Judgment  they  should  not  have  been  used 
as  well  as  the  negligent  use  of  instruments 
as  and  when  they  were  used.  If  defendant's 
testimony  is  to  be  believed,  plaintiff  used 
defective  Instruments;  that  Is,  forceps  tied 
together  after  they  were  adjusted  on  the 
head  of  the  Infant  with  a  string,  rag,  or 
piece  of  silk,  with  the  result  that  the  fasten- 
ing broke  and  allowed  the  forceps  to  pull 
loose,  causing  a  rupture  of  the  parts,  when. 
If  the  forceps  had  been  of  a  proper  kind  or 
properly  fastened,  such  result  would  not 
have  followed.  The  evidence  tended  to  show 
that  the  plaintiff  used  an  amount  of  force 
and  violence  in  attempting  to  extricate  the 
Infant  flrom  its  mother's  womb  which  was 
onnecessary  and  Improper,  resulting  in  un- 
necessary injuries  to  the  patient,  including 
rupture  of  the  perineum  and  sphincter  mus- 
cle Tbe  evidence  also  tended  to  show  an 
Improper  method  of  treatment  after  the  rup- 


ture occurred  with  the  result  that  the  In- 
jury has  not  been  entirely  repaired.  We 
reach  the  conclusion  that  under  the  evidence, 
the  court  did  not  err  in'  submitting  the  ques- 
tion of  plalntUTs  negligence  to  the  Jury  nor 
in  submitting  to  them  each  of  the  allegations 
of  negligence  as  they  were  submitted. 

2.  The  contention  for  the  plaintiff  running 
through  the  various  divisions  of  his  argu- 
ment relating  to  the  sufficiency  of  the  evi- 
dence seems  to  be  that  if  plaintiff,  having 
the  knowledge  and  skill  required  in  the  prac- 
tice of  his  profession,  erred  only  in  his  Judg- 
ment as  to  whether  instruments  should  not 
at  the  time  have  been  used  in  effecting  de- 
livery and  In  tbe  method  of  using  instru- 
ments to  effect  delivery,  he  is  not  liable  for 
the  reason  that  his  duty  was  only  to  exer- 
cise reasonable  care  and  Judgment  But  it 
was  still  for  the  jury  to  say  under  proper 
instructions  whether,  conceding  plaintiff  to 
possess  the  requisite  knowledge  and  skill, 
he  did  in  the  particular  case  use  tbe  care 
and  Judgment  which  as  such  a  physldan  he 
ought  to  have  used.  If  he  was  careless  or 
did  not  use  the  Judgment  wlilch  a  compe- 
tent physician  would  ordinarily  use  under 
the  drcumstances  of  the  case,  then  he  is  li- 
able in  damages.  These  questions  are  to  be 
determined,  of  course,  in  the  light  of  expert 
evidence  as  to  what  a  reasonable.  Judicious, 
and  careful  physician  would  do  under  like 
circumstances;  but  It  was  for  the  Jury  to  say 
whether,  in  the  light  of  the  expert  evidence, 
the  plaintiff  did  exercise  the  care,  skill,  and 
Judgment  required.  The  proposition  is  so 
self-evident  that  citation  of  authority  In  Its 
support  is  hardly  necessary,  but  see  Smoth- 
ers V.  Hanks,  34  Iowa.  286,  11  Am.  Bep.  141; 
Almond  v.  Nugent  34  Iowa,  300,  11  Am. 
Rep.  147 :  Peck  v.  Hutchinson,  88  Iowa,  320, 
66  N.  W.  611;  Whitesell  v.  HUl,  101  Iowa, 
629,  70  N.  W.  760,  37  L.  B.  A.  SSO;  Mucci  v. 
Houghton,  Sd  Iowa,  608,  67  N.  W.  306;  Dun- 
bauld  V.  Thompson,  109  Iowa,  199,  80  N. 
W.  824. 

3.  In  three  different  Instructions  the  Jury 
was  told  in  effect  that  if  plaintiff  possessed 
and  employed  in  the  treatment  of  defend- 
ant's wife  such  reasonable  skill  and  dili- 
gence as  were  ordinarily  exercised  in  his 
profession  at  and  in  localities  similar  to  that 
in  which  he  practiced,  then  he  was  not  re- 
sponsible for  the  result  of  the  operation. 
This  statement  of  law  Is  in  accordance  with 
the  decisions  of  this  court  Whitesell  y. 
HUl,  101  Iowa,  629,  70  N.  W.  750,  87  L.  E. 
A.  830,  and  cases  cited  therein.  But  in  one 
instruction  the  law  was  thus  stated:  "Neg- 
ligence in  this  case  as  applied  to  plaintiff 
consists  in  the  doing  by  plaintiff.  In  the 
treatment  of  the  defendant's  wife,  of  some 
act  that  a  physician  and  surgeon  possessing 
and  exercising  the  average  skill  and  care  of 
the  medical  profession  In  the  vicinity  of  the 
defendant's  residence  would  not  ordinarily, 
do  under  like  circumstances."  And  the  con- 
tention for  appellant  Is  that  by  this  instmc- 
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tlon  the  plalntUF  was  required  to  possess 
and  exercise  the  care  and  skill  usually  pos- 
sessed and  exercised  In  the  vicinity  of  the 
defendant's  residence,  rather  than  that  usu- 
ally possessed  and  exercised  in  similar  lo- 
calities. It  may  be  that  under  some  circum- 
stances the  rule*  as  thus  stated  would  be  er- 
roneous and  prejudicial.  In  Whltesell  y. 
Hill,  supra,  it  was  held  that  the  plaintiff, 
suing  the  physician  for  damages  and  appeal- 
ing on  account  of  the  insufficiency  of  the  rer- 
dict,  might  properly  complain  of  an  instruc- 
tion such  as  the  one  above  quoted  on  the 
ground  that  it  did  not  require  the  possession 
and  exercise  by  the  defendant  of  the  skill 
and  care  usually  possessed  and  exercised  in 
similar  localities.  The  distinction  taken  Is 
between  similar  localities  in  general  and  a 
Iiartlcular  locality.  But  even  In  that  case 
the  erroneous  instruction  was  held  not  to  be 
prejudicial  in  view  of  the  fact  that  several 
educated  and  experienced  physicians  of  the 
vicinity  testified,  and  it  did  not  appear  that 
they  were  incompetent;  the  presumption  be- 
ing that  they  bad  the  average  ability  ordi- 
narily possessed  by  men  of  their  profession 
in  similar  localities.  Kow  in  the  present 
case  the  complaint  of  the  Instruction  is  not 
on  behalf  of  the  party  complaining  of  the 
malpractice,  but  on  the  part  of  the  physi- 
cian charged  with  such  malpractice;  and 
how  it  can  be  said  that  he  is  possibly  preju- 
diced, in  view  of  the  fact  that  the  vicinity 
was  a  small  country  town,  and  that  the  tes- 
timony relied  upon  as  against  him  was  prin- 
cipally the  testimony  of  physicians  practic- 
ing In  larger  places,  we  are  unable  to  un- 
derstand. One  physician  of  the  vicinity  did 
testify;  but  there  is  nothing  in  his  testimony 
from  which  it  could  be  inferred  or  surmised 
that  the  standard  of  practice  in  that  vicinity 
was  higher  than  In  similar  localities;  and, 
unless  the  Jury  might  have  been  led  to  ex- 
act of  plaintiff  a  higher  standard  of  skill 
and  care  than  required  in  similar  localities, 
then  plaintiff  could  not  possibly  have  been 
prejudiced  by  the  instruction.  As  support- 
ing the  view  that  such  an  Instruction  as 
above  quoted,  though  erroneous,  may  be  non- 
prejudicial In  a  case  where  the  physician  is 
appealing  from  a  Judgment  against  him,  see 
Dunbanld  t.  Thompson,  109  Iowa,  199,  80  N. 
W.  324. 

In  Ferrell  t.  Ellis,  129  Iowa,  614,  105  N. 
W.  993,  an  instruction  on  this  general  sub- 
ject was  held  erroneous  and  prejudicial  In 
its  nature,  not  because  It  referred  to  vicinity 
rather  than  similar  localities,  but  because 
it  contained  no  limitation  whatever  and  re- 
quired the  physician  who  appealed  to  pos- 
sess the  reasonable  degree  of  skill  and  learn- 
ing ordinarily  exercised  by  members  of  the 
profession  without  regard  to  locality,  and 
the  court  there  calls  attention  to  the  fact 
that,  although  the  locality  in  which  the  phy- 
sician practiced  was  a  mere  country  village 


too  small  to  find  place  in  the  census  enu- 
meration, physicians  testifying  against  him 
were  practitioners  in  places  of  considerable 
size.  If  the  complaint  here  was  that  the  lo- 
calities with  reference  to  which  physicians 
testified  against  this  appellant  were  not  sim- 
ilar to  the  locality  in  which  appellant  prac- 
ticed, the  record  would  give  some  force  to 
the  objection,  but  no  such  objection  was 
made  In  the  lower  court,  nor  is  it  urged 
here;  and  of  course  it  could  not  be  urged 
here  now  for  the  first  time. 

If  the  instruction  now  complained  of  might 
be  erroneous  under  some  circumstances,  it 
was  certainly  not  prejudicial,  as  affirmative- 
ly appears  from  the  record. 

Finding  no  error  in  the  record  which  conid 
have  been  prejudicial  to  the  appellant,  the 
Judgment  is  affirmed. 


KEANB  v.  CENTURY  FIRE  INS.   CO. 
(Supreme  Court  of  Iowa.     April  4,  1911.) 

1.  IRSUBANCE  (5  646*)— Action  on  Policy— 

BUBDEN    OP   PbOOF. 

Where  the  insurer  in  an  action  on  a  policy 
relies  on  a  forfeiture,  the  burden  U  on  bun  to 
establish  the  defense. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i{  1645-1668;    Dec  Dig.  {  tt46.«] 

2.  INSUBANOB  (J  389*)— Estoppel  to  Avoid 
Policy— Knowledge  ob  Notice  of  Facts- 
Condition  AS  TO  Title. 

Defendant  issued  a  imlicy  of  insurance,  de- 
scribing the  property  as  a  church  building,  and 
naming  as  the  insured  the  bishop  of  tiie  Uoman 
Catholic  diocese  in  which  the  church  was  sit- 
uated, who  had  the  record  title  thereto,  the 
nature  of  the  ownership  lieiDg  fully  known  to 
the  insurer ;  and  after  loss  the  bishop  sued  in 
his  representative  capacity,  and  the  insurer, 
claiming  that  the  insured  held  the  property  in 
trust,  sought  to  avoid  the  policr  under  a  clause 
that  the  policy  should  be  void  If  the  insured  was 
not  the  sole  and  unconditional  owner.  Held, 
that  the  insurer,  by  issuing  the  policy  with 
knowledge  of  the  Insured's  interest,  had  waived 
ite  right  to  claim  that  the  insured  was  not  the 
unconditional  owner  of  the  property,  but  held 
it  in  trust,  so  as  to  avoid  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insorance, 
Cent.  Dig.  |!  102a  1029,  1031;  Dec.  Dig.  % 
389.*] 

8.  Appeal  and   Ebhob  (S  999*)  —  Review — 

Vbbdict— Conclusiveness. 

Where  the  jury  in  an  insurance  case  have 
found  under  proper  instructions  that  the  loss 
was  due  to  a  cause  covered  by  the  policy,  the 
appellate  court  will  not  interfere  with  the  ver- 
dict 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Ont  Di«.  Si  3912-3924;  Dec.  Dig.  S 
999.*1 

4.  INSUBANCE  (S  615*)— Liability  of  Irsub- 
EB— Insubance  of  Pbopebty— Rebuildino 
or  Pbopebty  Debtboyed. 

Where  a  church  is  Insured  in  the  name  ot 
the  bishop  of  the  diocese  in  which  it  Is  locat- 
ed, who  in  his  representative  capacity  has  rec- 
ord title  thereto,  and  it  appears  that  the  church 
was  rebuilt  by  the  congregation,  with  the  bish- 
op's help,  before  the  trial  of  an  action  brought 
by  the  bishop  as  the  insured,  this  does  not 
release  the  insurer  from  llabilily  on  the  policy. 
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since  there  has  been  no  compensation  to  the 
insured  for  the  loss  against  which  the  policy 
was  taken. 

[EJd.  Note.— For  other  cases,  see  Insntance, 
Dec.  Dig.  I  «15.*] 

6.  IHSUBANCE  (I  659*)— Notice  and  Pboof  of 
Loss— Waiveb  as  to  Notice  and  Pboob<— 
Denial  of  Liability. 

tV'here  an  insurer,  within  the  time  allow- 
ed for  making  proofs  of  loss,  baa  denied  all 
liability  under  the  policy,  it  thereby  waives  the 
necessity  of  further  proofs. 

[E^.  Note.— Fbr  other  cases,  see  Insurance, 
Cent  Dig.  H  1891,  1392;    Dec.  Dig.  |  559.»] 

6.  INBUBANOK  (I  668*)— AonoN  OH  Policy- 

ADMISSIBILITT    of    eiVIDKNOB  —   LOSB    AND 

Caose  of  Loss. 

In  an  action  on  a  policy  of  insurance 
against  cyclones  and  storms,  the  testimony  of  a 
witness  who  lived  nine  miles  away  from  the 
proper^  destroyed,  but  who  was  within  the 
path  of  the  storm  by  which  it  was  alleged  to 
have  been  destroyed,  is  admissible  to  show  the 
character  and  extent  of  the  storm. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1689-1694;   Dec.  Dig.  i  658.*} 

7.  INSUBANCE  (I  658*)— Action  on  Policy- 
ADiassiBiLiTY  OF  Btidencb— Evidence  as 
to  Cause. 

In  an  action  on  a  policy  of  insurance 
against  cyclones  and  storms,  evidence  of  wit- 
nesses who  were  not  at  the  scene  of  the  loss 
until  some  70  days  thereafter,  and  after  a  large 
part  of  the  wreckage  had  been  removed,  as  to 
what  evidences  they  saw  of  lightning  was  prop- 
erly rejected,  in  view  of  the  change  of  conditions 
and  the  remoteness  of  time. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1689-1694;   Dec.  Dig.  |  65a*] 

Appeal  from  District  Ooort,  Winneshiek 
County;   L.  E.   Fellows,   Judge. 

Action  uj;>on  a  policy  of  Insurance  against 
damage  by  cyclones,  windstorms,  and  tor- 
nadoes. Various  defenses  were  Interposed, 
which  will  be  noticed  In  the  body  of  tbe 
opinion.  Trial  to  a  jury,  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

E.  W.  Cutting,  for  appellant  Smith  & 
O'Connor  and  N.  Wlllett,  for  appellee. 


DEEMER,  J.  The  policy  In  suit  was  Is- 
sued by  one  of  defendant's  recording  agents 
on  September  22,  1903.  It  named  "Bishop 
Keane"  as  the  insured  and  described  tbe 
property  as  follows:  "$1500  on  the  brick, 
shingle  roof  church  building,  situated  N.  W. 
%  section  22,  township  99,  range  9,  Winne- 
shiek Co.  Iowa,  and  $500  on  church  furniture 
and  fixtures  therein." 

No  application  was  attached  to  the  policy, 
or.  If  there  was  one,  it  has  not  been  copied 
into  tbe  record.  The  agent  who  Issued  the 
policy  testified  as  follows  with  reference 
thereto:  "This  is  a  policy  of  insurance  I  Is- 
sued. I  delivered  this  policy  of  Insurance  to 
Rev.  Father  Hawe.  At  tlie  time  I  issued  it, 
I  knew  the  property  which  it  purported  to 
insure.  I  had  seen  the  property  prior  to 
that     I  knew  that  It  was  church  property 


and  used  for  church  purposes.  Q.  State,  if 
you  know,  who  was  the  owner  of  that  proper- 
ty at  the  time?  A.  Tbe  owner  was  tbe 
bishop  of  the  diocese,  Bishop  Keane.  Q.  You 
may  state  whether  or  not  you  knew  that  fact 
at  tbe  time  you  Issued  this  policy.  A.  That 
bishop  was  the  owner;  yes.  Q.  You  may 
state  whether  or  not  you  had  Issued  other 
policies  of  this  same  church  property,  and 
was  acquainted  with  the.  property  by  reason 
of  that  fact  A.  I  had.  Q.  You  may  state 
whether  or  not  you  Issued  this  policy  with 
the  full  understanding  that  this  property 
was  owned  by  Archbishop  Keane,  and  it 
was  used  for  religious  or  church  purposes. 
A.  I  did.  I  have  no  knowledge  myself  as  to 
the  character  of  the  ownership  of  tbe  prop- 
erty that  I  claimed  Bishop  Keane  has  of  this 
property,  further  than  I  understand  tliat  It 
is  In  his  name  as  representative  of  the 
church  in  a  holding  capacity,  and  that  is 
something  which  I  have  learned  from  being 
told,  and  not  from  seeing  any  written  evi- 
dence of  title.  I  know  who  Bishop  Keane  is; 
he  is  the  bishop  of  tbe  Catholic  diocese  in 
which  Winneshiek  county  is  located.  At  the 
time  I  issued  the  policy  in  question  In  this 
action,  I  did,  not  make  any  further  inquiries 
of  Father  Hawe  as  to  the  question  of  own- 
ership or  title.  Q.  You  may  state  whether 
or  not  you  Issued  the  policy  in  question  in 
this  action  with  full  understanding  that 
Bishop  Keane  was  the  owner  of  the  property 
for  church  purposes.    A.  Yes." 

The  person  who  procured  the  Insurance  was 
a  witness,  and  be  testified  as  follows  with 
reference  thereto:  "I  am  well  acquainted 
with  the  property  that  this  policy  describes. 
It  is  the  BUifTton  church  property  in  Winne- 
shiek county.  Bishop  John  J.  Keane  is  the 
same  person  as  was  Insured  In  this  policy  of 
insurance.  He  is  the  plaintiff  In  this  action. 
A.  W.  Freeman  who  has  Just  left  the  witness 
stand  issued  another  policy  of  insurance  on 
this  church  in  Milwaukee  Mechanic's.  That 
policy  of  insurance  was  taken  out  in  the 
name  of  Bishop  Keane.  In  placing  this  in- 
surance, I  made  known  the  fact  as  to  who 
the  owner  of  property  was  to  the  insurance 
agent.  At  the  time  this  particular  policy 
In  suit  was  Issued,  I  don't  remember  that  Mr. 
Freeman  asked  me  any  further  questions  as 
to  the  nature  of  tliat  Interest  or  his  title, 
but  he  was  acquainted  with  It  already,  be- 
cause he  had  Issued  several  policies  for  me, 
and  he  was  acquainted  with  the  nature  of 
the  insurance.  I  told  him  it  should  be  in- 
sured In  Archbishop  Keane's  name.  I  don't 
remember  If  he  made  any  further  inquiries 
as  to  the  title  at  that  time.  Q.  In  what  ca- 
pacity were  yon  acting  when  you  made  this 
Exhibit  No.  2?  A.  Pastor  of  the  church.  I 
was  acting  for  Bishop  Keane." 

In  response  to  the  proofs  of  loss  made  for 
and  on  behalf  of  plaintiff,  the  defendant 
wrote  the  foUowing  letter :    "August  20, 1908. 
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Attys.  for  John  Hawe,  Pastor,  New  Hamp- 
ton, Iowa.  Gentlemen:  We  have  your  let- 
ter of  the  19th  inst.  Inclosing  what  purposes 
to  t>e  proof  of  loss  under  Century  policy  No. 
8750  issued  to  Bishop  Eeane,  said  proof  be- 
ing executed  by  John  Hawe,  pastor.  The  al- 
leged proof  is  rejected  and  claim  denied  for 
the  reason  that  the  assured  under  said  pol- 
icy, which  indemnifies  against  loss  by  cy- 
clone, tornadoes  and  wind  storms  only,  does 
not  adduce  any  proof  whatever  to  show  that 
the  wreck  of  the  church  insured  under  said 
policy  was  caused  by  wind  storm,  and  the  al- 
lied proof  is  held  subject  to  your  order.  I 
remain.  Yours  very  truly,  Geo.  J.  Delmege, 
Pres." 

Suit  was  brought  upon  the  policy,  and, 
among  other  things,  defendant  pleaded  that 
plaintifTs  Interest  in  and  to  the  building  and 
premises  was  not  sole  and  unconditional; 
that  as  a  matter  of  fact  he  has  no  interest 
therein,  and  has  suffered  no  injury  on  ac- 
count of  the  loss.  In  an  amendment  to  his 
petition,  plaintiff  pleaded  as  follows:  "That 
plaintiff  is  now  and  was  at  all  times  men- 
tioned in  plaintUTs  petition  the  Bishop  of 
the  Roman  Catholic  Church  in  and  for  Du- 
buque diocese  tn  which  Winneshiek  county  is 
situated,  and  that  he  brings  this  action  in  his 
r^resentative  capacity  as  such  bishop,  and- 
that  defendant  issued  the  policy  sued  on 
herein  with  knowledge  of  said  fact" 

Defendant  then  answered,  saying  that  it 
insured  plaintiff  as  the  sole  and  uncondition- 
al owner  of  the  property,  and  that  if  he  was 
not  such  owner  this  policy  is  void  by  reason 
of  the  following  stipulation  quoted  there- 
from: "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  *  *  *  if  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership ;  *  *  *  or  if 
the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  Insured  in  fee  sim- 
ple and  the  title  be  not  evidenced  by  deed." 

Upon  these  Issues  and  the  testimony  ad- 
duced, the  trial  court  gave  the  following  In- 
struction with  reference  to  the  validity  of 
the  policy:  "Defendant  for  one  defense  al- 
leges that  plahitlff  was  not  the  sole  and  un- 
conditional owner  of  the  property  insured, 
as  required  by  the  terms  of  the  policy.  The 
burden  is  upon  the  defendant  to  establish 
this  defense  by  a  preponderance  of  the  evi- 
dence. Upon  this  question  you  are  instruct- 
ed that  if  you  find  that  the  plaintiff  is  the 
bishop  of  the  Roman  Catholic  Church,  in  and 
for  Dubuque  diocese,  in  which  Winneshiek 
county  is  situated,  and  find  that  said  Bishop 
Keane  holds  the  record  title  to  all  the  prop- 
erty of  said  church  In  such  diocese,  and  that 
defendant's  agent  who  wrote  the  policy  in 
question  and  Issued  the  same  understood 
such  to  be  the  fact,  and  that  he  was  insur- 
ing church  property  so  owned,  then,  for  the 
purposes  of  this  action,  the  plaintiff  was  the 
owner  of  the  property  and  the  proper  party 
to  bring  ttiis  action." 


This  instruction  Is  challenged,  and  this 
raises  the  principal  question  in  the  case. 
There  can  be  no  doubt  under  the  record  that 
plaintiff  as  bishop  held  the  legal  title  to  the 
property,  doubtless  as  trustee,  and  that  the 
nature  of  his  ownership  was  fully  known  to 
the  recording  agent  who  issued  the  policy. 
The  policy  to  the  knowledge  of  the  agent 
was  Issued  to  plaintiff,  not  as  an  individual, 
for  his  name  is  John  J.  Eeane,  but  to  him 
in  his  representative  capacity  as  Bishop 
Keane.  If  there  be  any  error  in  the  form  of 
the  policy,  defendant's  agent  is  responsible 
for  this,  and  defendant  cannot  take  advan- 
tage thereof.  McMurray  v.  Ins.  Co.,  87  Iowa, 
453,  64  N.  W.  354.  The  record  shows  that 
title  to  the  property  was  conveyed  by  the 
trustees  and  executors  of  the  last  will  and 
testament  of  John  Hennessy,  deceased,  late 
Archbishop  of  Dubuque,  and  the  conveyance 
itself  Is  apparently  of  an  absolute  title.  If 
it  were  in  trust  as  defendant  contends,  its 
recording  agent  knew  of  that  fact  when  he 
issued  the  policy,  and  attempted  to  write 
such  a  policy  as  would  cover  plaintiff's  inter- 
est, whether  absolute  or  in  trust  Such  be- 
ing the  fact,  defendant  Is  in  no  position  to 
claim  that  plaintiff  had  no  Insurable  Interest 
that  he  was  not  the  owner  of  the  property, 
or  that  the  policy  never  had  any  validity 
because  of  the  clause  relating  to  the  nature 
and  character  of  the  title  held  by  the  as- 
sured. Caraher  v.  Ins.  Co.,  136  N.  Y.  645, 
32  N.  E.  1016.  See,  also,  Bonham  v.  Ins.  Co., 
25  Iowa,  328;  Lamb  v.  Ins.  Co.,  70  Iowa,  238, 
30  N.  W.  497. 

In  the  I>unb  Case,  supra.  It  is  said:  "But, 
assuming  for  the  present  that  the  assured 
correctly  stated  his  title  in  the  application, 
and  the  company,  with  full  knowledge,  ac- 
cepted and  assumed  the  risk,  it  should  not 
no#  be  permitted  to  say  that  the  pdilcy  was 
void  when  issued.  The  defendant  knew  when 
it  Issued  the  policy  that  the  assured  did  not 
own  the  fee-simple  title  to  the  real  estate, 
and  It  knew  precisely  what  title  he  had,  and 
so  knowing  Issued  the  policy.  If  there  was 
a  false  statement,  the  defendant  so  knew, 
and  must  be  held  to  have  waived  the  condi- 
tions of  the  policy  in  this  respect  It  is  said, 
however,  that  the  false  statement  is  not  con- 
tained in  the  policy,  and  therefore,  because 
of  the  terms  of  the  policy,  the  defendant 
cannot  be  said  to  have  waived  its  conditions. 
But  the  application  is  made  a  part  of  the 
policy  in  the  same  sense  as  If  It  was  set  out 
at  length  on  the  face  thereof,  and  the  de- 
fendant is  bound  thereby."  See,  as  further 
sustaining  these  views:  Rochester  Loan  & 
Banking  Co.  v.  Ins.  Co.,  44  Neb.  637,  62  N. 
W.  878,  48  Am.  St  Rep.  745;  NaUonal  B1r« 
Ins.  Co.  V.  Lumber  Co.,  217  111.  115,  75  N.  B. 
450,  108  Am.  St  Rep.  239,  and  cases  dted  In 
note;  Dalton  v.  Ins.  Co.,  126  Iowa,  385,  lOS 
N.  W.  120. 

There  was  no  error  in  the  instruction  given 
by  the  trial  court  with  reference  to  ttila  is- 
sue. 
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2.  nw  propoflitlon  Jnst  discnased  Is  the 
main  one  relied  upon,  and  tbe  decision  tbere- 
of  settles  many  collateral  questions  relied 
npon  by  appellant,  which  need  not  be  no- 
ticed in  detail.  The  next  point  Is  that  the 
testimony  fails  to  show  that  the  loss  and 
damage  was  doe  to  one  of  the  causes  men- 
tioned In  the  policy.  This  was  a  question  of 
fact  for  the  Jury  under  proper  instructions, 
and  with  Its  conclusion  we  should  not  Inter- 
fere. The  Instruction  stven  by  the  trial  court 
with  reference  to  this  Issue  was  clear  and 
cMidse,  and  there  Is  no  merit  in  defendant's 
contention  that  it  is  erroneous,  or  that  fur- 
ther lostmctlon  should  lutre  been  given  upon 
tbe  subject 

&  It  Is  said  that  as  the  congregation,  with 
plaintiff's  hdp,  rebuilt  the  church  before  this 
Bait  was  brought,  or  at  least  before  the  trial 
thereof,  plaintiff  has  suffered  no  loss,  and 
therefore  cannot  recover.  Bat  this  is  mani- 
festly Incorrect,  and  the  cases  dted  in  sup- 
port of  the  proposition  (Chidusaw  y.  Weller, 
98  Iowa,  731,  68  N.  W.  443,  and  Kennedy  t. 
Ins.  Oo.,  119  Iowa,  29,  91  N.  W.  831)  are  not 
In  point  The  proposition  itself  needs  no  an- 
swer. No  one  has  settled  oi  recompensed 
■  plaintiff  for  the  loss  suffered  under  the 
policy. 

4.  The  trial  court  instructed  the  jury  that 
as  within  the  60  days  allowed  for  making 
proofs  of  loss  defendant  denied  all  liability 
under  the  policy  by  the  letter  which  we  have 
quoted,  it  waived  the  necessity  of  further 
proofs.  In  this  there  was  no  error.  The 
facts  constituting  such  waiver  were  pleaded 
in  the  petition,  and  the  rule  of  law  is  cor- 
rect No  citation  of  authority  Is  needed  In 
support  of  so  plain  a  proposition. 

6.  Plaintiff  claims  that  the  church  was  de- 
stroyed by  a  storm  occurring  on  June  20, 
1908,  and  he  Introduced  testimony  showing 
the  character  and  extent  of  the  storm.  Part 
of  this  was  from  a  witness  by  the  name  of 
Ross  Burr,  who  lived  nine  miles  away  from 
tbe  church.  He  was,  however,  within  the 
path  of  the  storm,  and  there  was  no  error 
In  admitting  his  testimony.  The  weight  of 
it  was  for  tbe  jury. 

6.  I/astly  defendant  complains  of  rulings 
of  the  trial  court  denying  him  the  right  to 
have  witnesses  who  were  at  the  church,  or 
the  wreck  thereof,  some  70  days  after  the 
destruction  thereof,  and  after  a  large  part 
of  the  wreckage  had  btea  removed,  as  to 
what  evidences  they  saw  of  lightning.  In 
view  of  the  change  of  conditions  and  the 
Temot«iess  of  time,  the  trial  court  did  not 
«rr  in  sustaining  the  objections  to  the  of- 
fered testimony. 

Having  considered  all  the  propositions 
made  for  appellant  in  the  brief  and  argu- 
ment presented  by  counsel,  and  finding  no 
prejudicial  error,  tbe  conclusion  follows  that 
tbe  Judgment  must  be,  and  It  Is,  affirmed. 


TUKBY  V.  BEINHOLDT  et  aL 
(Supreme  Court  of  Iowa.    April  4,  1911.) 

1.  LXMITATIOR  OF  AOXXOITS  (|  167*)— MOBT- 
OAOB— FOBECLOSUSE. 

So  long  as  an  indebtedness  wliidi  a  mort- 
gage is  given  to  secure  lemains  enforceable,  tbe 
statute  of  limitationa  does  not  bar  an  equitable 
action  to  foreclose  tbe  mortgage. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  ft  651-653;  Dec.  Dig.  { 
167.*] 

2.  MoBTOAOES   (I   667*)— FoBECLosuBB— Jtrir- 

lOB   iNCtniBaANCES. 

A  senior  mortgagee  cannot  by  foreclosure 
proceedings  to  whicli  a  Junior  mortgagee  is  not 
a  party,  deprive  him  of  the  riglit  to  subject  to 
the  satisfaction  of  his  claim  go  much  of  the 
property  as  was  not  necessary  for  tbe  satisfac- 
tion of  tbe  senior  mortgage,  and  thus  convert 
his  right  to  one  of  mere  equitable  redemption 
from  the  sale,  which  must  be  exercised  within 
the  statutory  period  for  redemption,  regardless 
of  whether  he  has  a  subsisting  right  of  action 
to  foreclose  his  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  1632-1638;   Dec.  Dig.  |  56f*J 

3.  MOBTOAOEB  (i  694*>— FOBBCLOSUBB— Jtrw- 
lOB    INCUMBBANCES— KKDEMPTIGN. 

If  a  senior  mortgage  has  not  been  foreclos- 
ed, and  the  right  of  action  under  a  Junior  mort- 
gage has  matured,  the  junior  mortgagee  may 
bring  an  action  of  foreclosure,  and  the  purchas- 
ers of  the  mortgaged  property  at  a  sale  pursu- 
ant to  such  foreclosure  have  the  right  to  Kdeem 
from  the  senior  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  .Dig.  H  1709-1731;   Dec.  Dig.  |  694J*] 

4.  mobtoaoes  (§  614*)— juniob  mobtoaaes— 
Right  to  Redeem— Laches. 

Where  the  right  to  redeem  from  a  foreclo- 
sure sale  was  manifest  to  all  parties  at  all 
times  and  nothing  has  ever  been  done  to  cut  it 
off,  there  is  nothing  in  the  plea  of  laches  to 
prevent  a  junior  mortgagee  from  redeeming. 

[Ejd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  U  1822-1824;   Dec.  Dig.  {  614.*] 

5.  LntriATioN  or  Actions  (§  47*)— Accbual 
OT  Cause  6t  Action  —  Bbeaoh  or  Covk- 
nant. 

Although  a  technical  right  of  action  for 
breach  of  warranty  against  incumbrances  arises 
at  the  time  of  the  execution  of  the  deed  on 
which  nominal  damages  might  be  recovered,  tbe 
right  to  substantial  damages  does  not  arise  un- 
til the  incumbrances  have  been  enforced  against 
the  land;  and  hence  limitations  against  an  ac- 
tion for  breach  of  covenant  commences  to  run 
from  the  latter  date. 

[E!d.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  if  254-258:  Dec.  Dig.  i 
47;*  Covenanto,  Cent  Dig.  i  178.] 

Appeal  from  District  Court  Harrison  Coun- 
ty; W.  P.  Green,  Judge. 

Action  to  foreclose  a  mortgage  on  certain 
described  real  property  and  to  redeem  from 
defendants,  claiming  title  under  foreclosure 
of  a  prior  mortgage  on  the  same  property. 
There  was  a  decree  for  the  plaintiff,  estab- 
lishing his  right  to  redeem  and  fixing  the 
amount  to  be  paid  by  him  to  certain  of  the 
defendants  by  way  of  redemptloiL  The  de- 
fendants Peterson,  Enapp,  Bennett  and  Smith 
served  notices  of  appeal.   Affirmed. 


*For  othar  eases  sm  sam*  tople  and  ssctlon  NUMBER  ia  Dso.  Olg.  *  Am.  Dig.  Key  No.  Strles  ft  Rsp'r  Indexes 
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L.  W.  Ftaion,  C.  W.  Kellogg,  and  J.  S. 
Dewell,  for  appellants.  Roadlfer  &  Arthur, 
for  appellee. 

McCLAIN,  J.  The  mortgage  In  suit  was 
executed  February  25,  1888,  at  Omaha,  Neb., 
by  John  W.  Foster,  who  is  named  as  de- 
fendant In  this  action,  but  has  not  been 
served  with  notice  thereof,  and  is  not  a  resi- 
dent of  this  state.  It  was  given  as  security 
for  the  payment  of  a  promissory  note  for 
$500,  due  in  five  years  from  the  date  of  the 
mortgage,  and  covered  several  tracts  of  land 
situated  in  Harrison  county  In  this  state, 
where  it  was  duly  recorded.  By  recital  In 
tbo  mortgage  itself  it  appears  that  It  was 
subject  to  a  mortgage  to  secure  the  payment 
of  |1,680  which  had  been  previously  given 
by  Foster  to  one  Prall,  which  prior  mort- 
gage was  foreclosed  by  decree  in  the  district 
court  of  Harrison  county,  rendered  Septem- 
ber 6,  1889,  In  pursuance  of  which  foreclo- 
sure the  land  was  sold  and  conveyed  by 
sheriff's  deed  to  said  Prall,  who  afterwards 
conveyed  to  Smith,  defendant  In  this  action, 
under  whom  defendants  Peterson,  Knapp, 
and  Bennett  claim  title  to  several  portions 
of  said  land.  In  the  action  to  foreclose  the 
senior  mortgage  this  plaintiiT,  whose  junior 
mortgage  was  then  on  record,  was  named 
as  defendant,  but  for  want  of  service  no  de- 
cree was  entered  as  against  him,  and  the 
case  was  continued  for  such  notice.  He  was 
never  brought  Into  the  case,  and  as  to  him 
It  is  conceded  that  the  decree  foreclosing  the 
senior  mortgage  is  not  effectual  to  change 
his  status  as  Junior  mortgagee  to  that  of  a 
party  holding  a  Junior  lien  who,  having  been 
made  a  party  to  the  foreclosure,  would  be 
limited  to  his  statutory  redemption  under 
Code,  !  4288.  The  defendants  rely  on  the 
general  statute  of  limitations  and  npon 
laches  as  defeating  plaintiff's  right  to  main- 
tain this  equitable  action  for  redemption. 
There  is  also  a  controversy  between  defend- 
ant Peterson  and  his  codefendant  Smith  aris- 
ing upon  a  cross-petition  for  damages  for 
breach  of  warranty. 

1.  So  far  as  appears  in  this  record  the 
note  executed  by  Foster  to  plaintiff  which 
this  mortgage  was  given  to  secure  became 
due  In  1893,  and  an  action  to  foreclose  the 
mortgage  would  have  become  barred  at  the 
expiration  of  10  years  from  that  date  (Code,  | 
3447,  par.  7),  had  it  not  been  for  the  fact 
that  Foster,  the  debtor  and  mortgagor,  was 
not  a  resident  of  this  state  during  the  inter- 
vening period.  See  Code,  {  3451.  It  Is  not 
contended  that  plaintilTs  cause  of  action 
against  Foster  to  recover  on  the  note  has 
ever  become  barred  under  the  statutes  of 
Nebraska,  where  plaintiff  has  continuously 
resided  since  the  mortgage  was  executed. 
It  appears  therefore  that  at  the  time  this 
suit  was  brought  Foster,  who  was  made  a 
party  defendant  and  against  whom  personal 
Judgment  was  asked  on  the  note,  by  reason 
of  bis  nonresldeuce  could  not  have  pleaded 


the  statute  of  limitations,  and  as  to  him  the 
action  was  In  due  time;  for  it  is  well  settled 
that,  80  long  as  the  Indebtedness  which  the 
mortgage  is  given  to  secure  remains  enforce- 
able, the  statute  of  limitations  does  not  bar 
an  equitable  action  to  foreclose  the  mortgage. 
Clinton  County  r.  Cox,  37  Iowa,  670;  Leeds 
Lumber  Co.  v.  Haworth,  98  Iowa,  463,  C7 
N.  W.  883,  60  Am.  St.  Rep.  199;  Shearer  v. 
Mills,  35  Iowa,  409;  Freeburg  v.  Eksell,  123 
Iowa,  464,  99  N.  W.  118;  Citizens'  State 
Bank  ▼.  Jess,  127  Iowa,  450,  103  N.  W.  471; 
Iowa  Loan  &  Trust  Co.  t.  McMurray,  129 
Iowa,  85,  106  N.  W.  361. 

The  mortgage  aecarity  la  but  an  incident 
to  the  Indebtedness,  and,  so  long  as  the  right 
to  recover  the  debt  as  against  the  principal 
debtor  Is  not  cut  off,  the  mortgagee's  right 
of  Incidental  relief  against  purchasers  of 
the  mortgaged  property  still  continues.  Rob- 
ertson V.  StuhlmiUer,  93  Iowa,  326,  61  N.  W. 
986;  Jenks  v.  Shaw,  99  Iowa,  604,  68  N.  W. 
900,  61  Am.  St  Eep.  256. 

The  theory  of  counsel  for  appellants  seems 
to  be  that,  as  to  the  purchasers  claiming  title 
through  the  foreclosure  of  sale  under  the 
senior  mortgage,  this  is  an  action  to  redeem, 
rather  than  an  action  to  foreclose;  and  they 
say  that  the  action  to  redeem  must  be 
brought  within  10  years  from  the  time  the 
right  to  redeem  accrued,  relying  on  Adams  ▼. 
Holden,  111  Iowa,  54,  82  N.  W.  468.  and 
Crawford  v.  Taylor,  42  Iowa,  260,  In  which 
it  was  held  that  an  action  to  have  a  deed 
absolute  in  form  construed  to  be  a  mortgage, 
and  for  redemption  therefrom  on  payment 
of  the  indebtedness  secured,  should  be  brought 
within  10  years.  But  those  cases  are  not 
analogous  to  the  one  before  us.  In  them  the 
plaintiff  was  the  debtor,  seeking  equitable 
relief  by  the  way  of  redemption,  and  not, 
as  in  this  case,  the  creditor,  asking  equita- 
ble relief  to  which  he  was  entitled  as  an  in- 
cident to  the  continued  existence  of  bis 
claim.  In  such  a  case  as  this  the  right  to 
redeem  is  Incldait  to  the  right  to  foreclose; 
indeed  it  is  the  method  for  effecting  fore- 
closure and  subjecting  to  the  satisfaction  of 
the  Junior  mortgage  so  much  of  the  value 
of  the  property  as  is  left  after  satisfying  the 
senior  mortgage.  The  senior  mortgagee  could 
not  by  a  foreclosure  proceeding  by  which 
plaintiff  was  not  made  a  party  deprive  him 
of  this  right  to  subject  to  the  satisfaction 
of  his  claim  so  much  of  the  property  as  was 
not  necessary  for  the  satisfaction  of  the 
senior  mortgage,  and  convert  his  right  as 
Junior  mortgagee  into  a  mere  right  of  equita- 
ble redemption  from  the  foreclosure  sale. 
If  the  senior  mortgage  had  not  been  fore- 
closed until  plaintiff's  right  of  action  under 
his  Junior  mortgage  was  matured,  plaintiff 
might  have  brought  an  action  of  foreclosure, 
and  purchasers  of  the  mortgaged  property 
at  a  sale  pursuant  to  such  foredosure  would 
have  had  a  right  to  redeem  from  the  senior 
mortgage;  and  this  right  of  plaintiff  to 
pursue  the  property  covered  by  Ua  mortgage 
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and  subject  any  residue  tbereof  not  necessary 
to  the  satisfaction  of  tbe  senior  mortgage 
to  the  payment  of  his  claim  could  not  be  cut 
oB  by  any  proceeding  on  the  part  of  the 
senior  mortgagee  to  which  he  was  not  made 
a  party.  These  views  find  ample  support 
tn  Gower  v.  Winchester,  33  Iowa,  303;  Mc- 
Cormlck  Harvesting  Mach.  Ca  v.  Llewellyn, 
00  Iowa,  745,  65  N.  W.  412;  Bunce  v.  West, 
62  Iowa,  80,  17  N.  W.  179. 

These  defendants  have  not  been  without 
remedy  as  against  the  Inconvenience  of  hold- 
ing property  subject  to  plaintiff's  continuing 
right  to  redeem  under  his  junior  mortgage. 
They  had  record  notice  of  the  existence  of 
plaintiff's  mortgage,  and  might  have  at  any 
time  brought  an  action  to  cut  off  his  right 
of  redemption,  compelling  him  to  extinguish 
the  senior  lien  under  which  they  held,  or  be 
forever,  after  barred  and  foreclosed  from  do- 
ing so.    Ten  Eyck  v.  Gasad,  15  Iowa.  524. 

2.  What  has  already  been  said  substantial- 
ly disposes  of  the  claim  made  for  appellants 
that  the  appellee  has  been  guilty  of  laches 
which  should  defeat  his  right  of  action.  Ap- 
pellee has  done  nothing  indicating  an  inten- 
tion to  abandon  his  rights  under  his  recorded 
second  mortgage.  He  has  been  In  a  position 
to  assume  that,  if  the  senior  mortgagee  or 
the  grantees  under  the  foreclosure  of  the 
senior  mortgage  desired  to  cut  off  his  Junior 
lien  by  compelling  him  to  redeem,  they  would 
do  so.  The  record  would  indicate  that  for 
many  years  it  was  doubtful  whether  there 
was  any  margin  of  value  in  the  land  whictr 
would  Justify  a  redemption;  but  the  defend- 
ants as  purchasers  at  the  prior  mortgage 
sale  could  have  put  that  doubt  at  rest  by  an 
action  requiring  a  redemption  to  be  made  at 
once,  if  made  at  all,  and  of  this  remedy  the  de- 
fendants have  not  availed  themselvea  Now, 
although  the  amount  necessary  to  be  paid 
In  redemption  is  much  greater  than  the 
amount  of  the  prior  mortgage  Hen  when  that 
naortgage  was  executed,  plaintiff  is  willing 
to  extinguish  the  claims  of  defendants  un- 
der the  prior  mortgage  foreclosure  and  take 
the  land,  subject,  of  course,  to  defendants' 
right  to  defeat  such  redemption  by  paying 
the  amount  of  plaintiff's  claim.  We  see  no 
reason  why  he  should  not  be  allowed  to  do  so. 

The  contention  for  appellants  that  plaintiff 
has  been  guilty  of  laches  is  predicated  on 
Adams  V.  Holden,  111  Iowa,  64,  82  N.  W. 
468,  already  referred  to,  and  Mahaffy  t. 
Farls,  144  Iowa,  220,  122  N.  W.  934.  24  L. 
R.  A  (N.  S.)  840.  The  fact  that  these  cases 
relate  to  the  right  to  redeem  under  convey- 
ances absolute  in  form,  which  were  alleged 
to  have  been  executed  by  way  of  security  only, 
is  sufficient  to  render  them  inapplicable  to 
the  present  case.  Under  such  circumstances 
the  right  to  redeem  is  a  pure  equity — a  hid- 
den eqnity,  as  it  were — ^not  disclosed  on  the 
face  of  the  transaction.  In  the  case  before 
ns  the  right  to  redeem  was  manifest  to  all 


parties  from  the  beginning,  and  nothing  has 
ever  been  done  to  cut  it  off.  We  find  nothing 
in  the  plea  of  laches,  therefore,  which  should 
prevent  plaintiff  from  asserting  his  rights. 

3.  On  the  appeal  of  the  defendant  Smith 
from  the  Judgment  against  him  in  favor  of 
Peterson  on  the  cross-petition  of  the  grantee 
on  which  damages  were  allowed  for  breach  of 
covenant,  it  is  contended  for  appellant  that 
the  right  of  action  for  breach  of  warranty 
arose  when  Smith  conveyed  to  his  immediate 
grantee,  and  that  the  right  to  recover  was 
therefore  barred  before  Peterson's  cross-peti- 
tion was  filed.  It  is  now  settied,  however,  in 
this  state  that,  although  a  technical  right 
of  action  for  breach  of  warranty  against  in- 
cumbrances arises  at  the  time  of  the  execu- 
tion of  the  deed  on  which  nominal  damages 
might  be  recovered,  the  right  to  recover  sub- 
stantial damages  does  not  arise  until  the  in- 
cumbrances have  been  enforced  as  against  the 
land.  MeClure  v.  Dee,  115  Iowa,  546,  88 
N.  W.  1093,  91  Am.  St.  Rep.  181;  Foshay  v. 
Shafer,  116  Iowa,  302,  89  N.  W.  1106.  Pe- 
terson's right  to  recover  substantial  damages 
did  not  therefore  arise  until  plaintiff  recov- 
ered a  decree  in  this  action,  and  the  trial 
court  did  not  err  in  holding  that  Peterson's 
claim  under  the  warranty  was  not  barred. 

In  view  of  the  conclusion  reached  on  the 
merits  of  the  case,  appellee's  motion  to  dis- 
miss the  appeal  on  the  ground  that  the 
notice  of  appeal  was  not  served  on  some  of 
the  defendants  who  failed  to  Join  therein 
need  not  be  determined,  and  such  motion- 
is  overruled. 

The  decree  of  the  trial  court  is  right,  and 
It  is  affirmed. 

Affirmed. 


SIDWELL  v.  ECONOMY  COAL  CO. 

(Supreme  Court  of  Iowa.    April  4,  1911.) 

1.  NEGLIOBNCK   (I  136*)— QUBSTION   FOB  JUEY. 

Negligence  and  contributory  negligence  ar» 
questions  for  the  jnry,  anless  the  testimony  is 
without  conflict  and  is  of  such  character  as  to 
afford  no  opportunity  for  fair-minded  men  to- 
differ  on  the  conclusion  to  be  reached  thereon. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-363;   Dec.  Dig.  I  136.*] 

2.  Masteb   and   Sesvant  ({  286*)— Actions 
roB  Injtjbieb— Questions  fob  Jubt. 

Whether  a  defendant  was  negligent  in  fail- 
ing to  warn  deceased  when  he  was  hired  to 
clean  ont  an  air  course  of  a  mine  held,  nnder 
the  evidence,  to  be  a  question  for  the  jury. 

■  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1044;   Dec.  Dig.  {  286.*] 

3.  Masteb  and  Skbvant  (|  289*)  —  AonoNS 
FOB  INJUBIKS— Questions  fob  Jubt. 

Whether  a  workman  injured  by  the  fall  of 
rock  from  the  roof  of  an  air  course  in  a  mine 
was  guilty  of  contributory  negligence  held,  un- 
der the  evidence,  to  be  a  qnestion  for  the  jury. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  1106-1109;  Dec.  Dig.  > 
289.*] 
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4.  Masteb  ard  Sebvart  (i  288*)  —  Actions 

FOB   iKJXnUES— QUESTIORa  FOB  JCBT. 

Whether  the  danger  attending  the  woA  of 

cleaning  an  air  coone  of  a  mine  was  known  to 

a  workman  injured  by  a  fall  of  rock,  ao  that  he 

'  assumed  the  risk,  keld,  nsder  the  evidence,  to 

be  a  question  for  the  jury. 

iEA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1072;  Dec.  Dig.  i  288.*] 

Appeal  from  District  Court,  Polk  County ; 
Hugh  Brennan,  Judge. 

Action  to  recover  damages  for  the  death  of 
John  J.  Doty,  who  la  alleged  to  have  lost  his 
life  because  of  the  negligence  of  defendant 
Trial  to  a  jury.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.     AfBrmed. 

Hewitt,  MUler  k  Wallingford,  for  appel- 
lant.   Ek  A.  Ungenfelter,  for  appellee. 

WEAVER,  J.  The  defendant  operates  a 
coal  mine  in  Polk  county,  Iowa.  On  October 
20,  1907,  John  J.  Doty,  being  employed  by  de- 
fendant for  that  purpose,  was  directed  to 
assist  in  cleaning  out  the  air  course  or  pas- 
sage constructed  for  the  ventilation  of  the 
entries  and  chambers  of  the  mine  in  which 
the  work  of  digging  and  removing  the  coal 
was  carried  on.  This  air  course  had  become 
obstructed  to  some  extent  by  falls  of  rock 
from  the  roof  and  by  the  upheavel  or  lift- 
ing of  the  floor  or  bulging  of  the  sides,  due 
to  the  great  pressure  upon  the  pillars  or 
walls,  constituting  what  is  known  in  miner's 
parlance  as  a  "squeeze."  Doty  was  one  of 
the  gang  of  four  men  employed  in  remedying 
this  condition,  and  while  so  employed  he  was 
crushed  and  fatally  injured  by.  a  fall  of  rock 
from  the  roof.  It  is  the  claim  of  plaintiff, 
who  sues  as  administrator  of  Doty's  estate, 
that  the  deceased  was  without  experience  in 
this  line  of  work  and  did  not  know  or  ap- 
preciate Its  dangerous  character,  and  that  de- 
fendant negligently  ordered  him  to  take  part 
therein  without  warning  or  instruction  as  to 
its  perils,  or  of  the  precautions  necessary  to 
be  observed  in  avoiding  them,  and  that  by 
reason  of  such  negligence  the  deceased  came 
to  his  death  without  contributory  fault  on 
his  part. 

The  defendant  denies  that  It  was  in  any 
manner  negligent,  and  avers  the  negligence 
of  the  deceased  himself  was  the  proximate 
cause  of  the  accident.  It  further  pleads  that 
said  Doty  well  knew,  or  under  all  the  cir- 
cumstances should  have  known,  the  condition 
and  danger  of  the  place  in  which  he  worked 
and  the  perils  to  which  he  was  there  ex- 
posed, and  that  with  such  knowledge  and 
means  of  knowledge  he  elected  to  remain  in 
said  employment,  and  thereby  assumed  the 
risk  and  waived  all  right  of  recovery  against 
the  defendant  for  Injuries  he  might  there 
sustain.  Further  answering  the  defendant 
says  that  the  air  course  was  not  intended  or 
used  as  a  place  of  work,  except  as  certain 
employes  might  from  time  to  time  be  called 
upon  to  clean  It  and  keep  it  in  repair;   that 


at  the  time  of  the  accident  said  air  coarse 
had  become  obstructed  by  falls  from  above 
and  by  squeezing  up  from  below,  and  in  re- 
moving this  condition  it  was  necessary  for 
deceased  and  his  fellow  workmen  to  observe 
and  Inspect  the  roof  and  sides  of  the  air 
course  and  to  prop  and  support  the  roof,  or 
to  remove  the  loosened  fragments  of  rock, 
whenever  such  precautions  were  necessary  to 
protect  themselves  from  injury,  and  that  the 
observance  of  this  rule  was  then  the  custom 
of  this  and  other  mines  in  that  vicinity. 
Wherefore  It  is  averred  that  no  dat7  rested 
upon  the  defendant  to  inspect  the  roof  of 
the  air  course  or  to  warn  deceased  or  bis 
fellow  workmen  of  the  dangers  thus  arising 
in  the  progress  of  the  work;  but  that  said 
employes  assumed  the  duty  and  the  risk  of 
making  the  necessary  Inspection  and  apply- 
ing the  necessary  remedies  or  safeguards  to 
protect  themselves  from  injury. 

Upon  the  issues  thus  Joined,  there  was 
trial  to  a  jury,  and  verdict  and  Judgment  for 
damages  assessed  at  $1,SOO. 

The  testimony  on  the  part  of  the  plaintiff 
tends  to  show  that  John  J.  Doty  was  26  years 
old  at  the  time  of  his  death.  His  usual  oc- 
cupation was  formerly  that  of  a  teamster, 
but  for  the  five  years  last  preceding  1907  he 
had  been  employed  as  lineman  for  a  tele- 
phone company.  Prior  to  that  time  he  bad 
worked  a  little  while  in  or  about  a  coal  mine 
in  Boone,  but  the  nature  and  extent  of  his 
experience  there  Is  not  shown.  On  October 
15,  1907,  he  with  three  others  was  taken 
into  the  employment  of  defendant  for  the 
work  of  opening  up  or  cleaning  out  the  air 
course.  Doty  with  Brooks,  a  young  man  17 
years  of  age,  were  started  in  at  the  south 
end  of  the  course,  and  worked  north  to  meet 
the  other  two  men  working  from  the  opposite 
end.  The  method  pursued  was  to  remove  the 
obstructing  material  by  loading  it  into  a  car 
moved  on  rails  extended  upon  the  floor  of 
the  air  course  as  the  way  was  cleared,  and 
in  this  manner  to  carry  it  back  to  a  con- 
venient place  of  deposit.  The  younger  man, 
Brooks,  appears  to  have  had  considerable  ex- 
perience in  coal  mining  and  to  have  taken  the 
lead  in  the  work.  Among  other  things,  as 
they  niade  their  way  into  the  air  passage, 
they  occasionally  took  down  loose  overhang- 
ing rock,  and  in  other  places  erected  props 
and  bars  to  guard  against  falls.  On  the 
morning  of  the  fifth  day  at  this  labor.  Brooks 
pointed  out  a  place  where  be  suggested  the 
wisdom  of  erecting  a  prop,  and  Doty  re- 
q>onded,  "Do  you  think  it  needs  ItT"  Brooks 
replied  In  the  affirmative,  and  said  that  when 
he  went  out  to  the  mtry  with  that  car  load 
he  would  bring  in  a  prop.  Thereupon  Doty 
began  clearing  a  place  to  set  the  prop,  when 
the  mass  of  rock  fell  upon  him.  As  a  wit- 
ness, Brooks  says  that  the  deceased  by  his 
awkwardness  or  manner  of  work  Indicated 
his  unfamillarity  with  such  employmoit    He 
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also  8878,  In  sabstance,  that  when  the  boss 
or  foreman  took  them  to  the  air  course  and 
pointed  oat  the  work  to  be  done  he  gave  them 
no  Inatractlons  or  warning  am  to  the  dangers 
attending  snch  emploTment  In  this  respect 
he  la  disputed  by  the  boss,  who  says  the 
four  men  were  new  to  this  mine,  and  be  had 
no  prior  acqualntanoe  with  any  of  them.  He 
further  says,  "I  asked  these  men  If  they 
could  put  up  props  and  keep  themselvea  safe. 
They  said  they  could.  Doty  said  he  could. 
*  *  *  I  waa  in  their  room  every  day.  I 
saw  It  was  dangerous.  I  told  them  to  take 
down  loose  pieces  of  slate,  or  prop  it  up  and 
make  tbemselTes  safe."  This  Terslon  of  the 
circumstances  is  denied  by  Brooks,  and  in 
part  he  is  corrolx>rated  by  another  miner 
who  claims  to  have  been  present.  This  wltr 
ness  further  testifies  that  Doty  told  the  boss 
he  didn't  know  whether  he  could  set  props 
or  not,  and  says  In  effect  that  Brooks  was 
paired  with  Doty  in  the  work  because  he 
(Brooks)  was  a  miner. 

In  submitting  the  Issues  the  court  instruct- 
ed the  Jury  that,  under  the  case  as  made  by 
tlie  pleadings  and  evidence,  the  defendant 
could  not  be  charged  with  negligence  be- 
cause of  the  dangerous  condition  of  the  air 
course,  and  that  it  was  the  duty  of  the  work- 
men therein  to  Inspect  the  roof  and  protect 
themselves  against  danger  from  falling  rock, 
and  therefore  plaintiff  could  not  recover  dam- 
ages in  this  action,  unless  it  be  found  that 
Doty  was  an  lnexi)erlenced  man  without 
knowledge  of  the  dangers  incident  to  such 
employment,  and  that  Itnowlng  this  fact  de- 
fendant employed  him  and  set  him  to  work 
without  Instruction  or  warning  concerning 
its  perils  and  the  manner  of  avoiding  them. 
In  such  case  the  jury  were  told  that  if  Doty, 
being  without  the  requisite  experience  or 
knowledge  and  having  no  appreciation  of  the 
rislu  to  which  he  was  subjected,  was  injured 
because  of  the  lack  of  proper  instruction  or 
warning  by  his  employer,  and  that  tie  did 
not  contribute  to  the  Injury  by  his  own  want 
of  reasonable  care,  then  the  defoidant  was 
liable.  They  were  also  further  instructed 
that  such  recovery  could  not  be  sustained, 
If  the  deceased  at  the  time  of  his  injury 
knew,  or  in  the  exercise  of  reasonable  care 
on  his  part  ought  to  hafe  known,  of  the  dan- 
ger. 

The  issue  thus  stated  Is  a  narrow  one,  and 
tlie  appellant's  argument  may  be  condensed 
into  tliree  propositions:  First,  that  defend- 
ant was  guilty  of  no  negligence  In  the  prem- 
ises; second,  that  the  deceased  was  guilty  of 
contributory  negligence;  and,  third,  that  de- 
ceased having  been  engaged  In  the  work  for 
a  matter  of  five  days  must  be  assumed  to 
have  liecome  familiar  with  the  conditions 
with  wliidi  be  was  surrounded,  or  that  as  a 
reasonable  person  he  ou^t  to  have  become 
familiar  with  them,  and  to  liars  fully  appre- 
ciated tlie  nature  and  extent  of  the  perlL 

As  has  oftMi  been  held,  negligence  and  con- 
trilratory  nei^igence  are  peculiarly  questions 
of  fact  and  must  be  submitted  to  the  Jury, 


unless  the  testimony  is  without  conflict  and 
Is  of  such  character  as  to  afford  no  oppor- 
tunity for  fair-minded  men  to  differ  upon  the 
condosion  'to  be  reached  thereon.  There  is 
testimony  in  this  record  from  which  the 
jury  could  properly  find  that  Doty  was  inex- 
perienced in  work  of  this  kind.  It  was  also, 
we  think,  reasonably  clear  that  the  boss 
who  hired  him  Imew  his  want  of  experience. 
In  the  first  place  it  appears  that,  desiring 
to  obtain  men  to  clean  out  the  air  course,  he 
spoke  to  one  Brown,  also  engaged  In  the 
mine,  about  picking  them  up.  Brown  went 
out  and  found  Doty  and  the  others,  telUng 
them  the  nature  of  the  work,  but  did  not 
inquire  whether  Doty  was  a  practical  miner, 
although  he  seems  to  have  assumed  that  he 
was  not  That  the  boss  did  not  take  their 
experience  In  the  work  for  granted  is  shown 
by  his  Inquiry  whether  they  could  set  props, 
and,  if  Brown's  story  is  true,  Doty  then  told 
him  he  didn't  know  whether  he  could  or  not. 
The  work  Itself  was  not  of  a  diaracter  to  call 
for  great  skill  or  experience  in  its  perform- 
ance, but  the  nature  and  extent  of  the  danger 
therein,  admittedly  great,  are  not  shown  to 
have  been  so  obvious  or  self-evident  that  we 
can  say  as  a  matter  of  law  there  was  no 
occasion  for  warning  or  instruction  to  an  un- 
tried and  inexperienced  servant  directed  to 
assist  in  doing  It  Whether  such  warning 
was  reasonably  necessary  and  whether  it 
was  given  were  put  In  issue  by  the  pleadings 
and  by  the  testimony,  and  the  verdict  that 
the  defendant  was  negligent  in  respect  there- 
to cannot  be  set  aside  as  being  without  sup- 
port. 

Neither  can  we  say  as  a  matter  of  law  that 
plaintiff  has  failed  to  show  deceased  free 
from  contributory  negligence.  The  principal 
incident  relied  upon  by  appellant  in  this  con- 
nection is  the  one  we  have  already  related  as 
to  the  act  of  the  deceased  at  the  time  of 
the  accident  It  is  said  that  he  was  warned 
by  Brooks  of  the  Impending  fall  of  rock,  and 
recklessly  took  a  position  in  the  place  of 
danger.  But  tills  states  the  circumstances 
too  strongly.  It  appears  to  have  been  the 
practice  where  a  rock  showed  signs  of  im- 
mediate fall  to  strike  it  with  a  pick  and 
bring  it  down,  but  where  the  fall  was  not 
imminent  props  were  used  to  hold  it  in  place. 
To  prepare  a  place  for  the  prop  and  erect  it 
some  one  must  go  under  the  overhanging 
mass,  and,  if  the  indications  of  a  fall  were 
not  so  dear  and  alarming  that  no  reasonably 
prudent  man  would  take  the  chance  of  bis 
act  in  trying  to  prop  it  up  in  the  usual  man- 
ner, cannot  be  said  to  have  been  per  se  neg- 
ligent Indeed  the  experience  of  Brooks  did 
not  suggest  to  him  immediate  danger,  for 
while  pointing  out  the  propriety  of  erecting 
the  safeguard  he  made  no  haste  to  procure 
the  materials,  saying  ne  would  bring  them 
in  when  he  wait  out  with  the  next  car  of 
rubbish.  The  conduct  of  Doty  In  this  par- 
ticular was  not  necessarily  inconsistent  with 
the  exercise  of  reasonable  care  on  his  part 

The  proposition  most  strenuonaly  urged 
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upon  our  consideration  Is  that,  even  If  de- 
fendant could  be  found  negligent  in  falling 
to  Instruct  or  warn  the  deceased  at  the 
time  of  bis  employment,  the  latter  had  been 
sufDclently  long  In  the  service  before  the  ac- 
cident that,  as  a  reasonably  prudent  man,  he 
had  learned,  or  ought  to  have  learned,  the 
conditions  by  which  be  was  surrounded,  and 
that  by  remaining  therein  he  assumed  the 
risk.  It  will  hardly  do  to  say  that  a  service 
of  five  days  in  such  work  makes  the  knowl- 
edge of  the  employe  and  his  appreciation  of 
the  dangers  attending  It  a  question  for  the 
court,  and  not  for  the  Jury.  That  the  de- 
ceased did  not  in  fact  appreciate  the  sig- 
nificance of  the  sltnatlon  at  the  time  of  bis 
injury  is  indicate  by  his  response,  "Do  you 
think  it  needs  it?"  made  to  Brooks'  sugges- 
tion of  the  use  of  a  prop,  and  whether  or 
not,  under  all  circumstances,  considering  the 
time  he  had  served  in  this  capacity,  he  ought 
to  have  had  a  keener  conception  of  his  peril 
was  an  inference  to  be  drawn  by  the  triers 
of  the  fact 

Other  Issues  presented  by  the  pleadings 
were  eliminated  from  the  case  by  the  rulings 
made  and  instructions  given  by  the  trial 
court,  and  we  do  not  attempt  to  discuss  them. 
The  law  governing  the  case  Is  well  settled, 
and  nothing  is  to  be  gained  by  a  review  of 
the  authorities  cited,  all  of  which  have  often 
been  considered  and  discussed  by  this  court. 
There  was,  in  our  opinion,  a  case  for  the 
Jury  on  the  single  issue  submitted  by  the 
trial  court,  and  we  find  no  reversible  error 
in  the  manner  of  its  submission. 

The  Judgment  appealed  from  is  aflBrmed. 


STATE  V.  RANKEN. 
(Snpreme  Court  of  Iowa.    April  5,  1911.) 

1.  HoiaciDB  ff  268*)  — Pbosecotion  — Jury 
Questions— Guilt  of  Accused— EvinENCK. 

In  a  prosecation  for  Infanticide,  held  a  jury 
question  whether  accused  killed  the  infant. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  562;  Dec.  Dig.  |  268.*] 

2.  Cbihinai.   Law    (S   742*)  —  Tbial  —  Jubt 
Questions— CREDIBII.ITT  of  Witnesses. 

It  is  the  jury's  province  to  determine 
whether  a  disrepntable  witness,  such  as  a  pros- 
titute, testified  truthfully. 

[Hid.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.   {{   1719-1721;    Dec.   Dig.   i 

s.  indiotmint  ann  infobmation  (h  86,  si*)— 

Axleoationb— Vknuk— Time. 

The  indictment  must  connect  every  materi- 
al fact  with  the  venue,  and  chsrge  it  to  have 
been  done  at  the  same  time,  and  for  that  pur- 
pose the  words  "then  and  there"  are  used. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {$  230-255;  Dec. 
Dig.  H  86,  87.*] 

4.  HoMiciOK  (§  1S2*>— Indicxkknt— AzxBOA- 
noNs  OF  Venue. 

The  Indictment  alleged  that  "the  grand  jury 
of  the  county  of  D.  •  *  *  accuses"  accused 
"of  the  crime  of  murder  committed  as  follows: 


'the  said"  accused  "In  the  county  aforesaid  did 
willfully,  feloniously,  deliberately,  premeditated- 
ly,  and  with  malice  aforethought  kill  one  certain 
infant  the  child  lately  bom  of  one  O.,  being  a 
human  being,  whose  name  is  nnlcnown  to  this 
grand  jury,  by  crushing  the  head  of  said  infant 
in  a  manner  and  by  means  unknown,"  thereby 
causing  its  death.  Code,  {{  6280,  5289,  require 
the  indictment  to  contain  a  statement  of  factS; 
constituting  the  offense  in  ordinary  and  concise' 
language,  without  repetition,  and  i^  such  man- 
ner as  to  enable  one  of  common  understanding- 
to  know  what  is  intended,  and  section  5282  re- 
quires the  indictment  to  be  direct  and  certain  as 
regards  the  particular  circumstances  of  the  of- 
fense charged  when  they  are  necessary  to  con- 
stitute a  complete  offense.  Held,  that  tlie  in- 
dictment alleged  the  venue  of  the  crime  in  D. 
county,  though  the  words  "then  and  there"  were 
not  used  after  the  word  "crushed." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |§  210,  211 ;    Dec.  Dig.  i  132.*] 

5.  Homicide  (§  189*)— Indictment— Axlboa- 
TiONs— Sbcond-Dbobee  Muboeb. 

The  indictment  suflSdently  charged  murder 
In  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicides 
Cent  Dig.  H  232-235 ;   Dec.  Dig.  {  139.*] 

6.  Indictment  and   Infobmation   d  67*)  — 
Code  Requibements. 

Code,  IS  5280,  5289,  requiring  an  indict- 
ment to  contain  a  statement  of  facts  constitut- 
ing the  offense  in  ordinary  and  concise  language 
without  repetition,  and  in  such  manner  as  to 
enable  one  of  common  understanding  to  know 
what  is  intended,  and  section  5282  requiring  it 
to  be  direct  and  certain  as  regards  the  partic- 
ular circumstances  of  the  offense  charged  when 
they  are  necessary  to  constitute  a  complete  of- 
fense, were  Intended  to  obviate  the  technical' 
niceties  of  criminal  pleading  at  common  law,, 
and  vet  to  require  such  an  allegation  of  the  ma- 
terial facts  as  will  clearly  inform  aorased  of  the- 
particular  crime  charged. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |i  177-179;  Dec. 
Dig.  {  57.*] 

7.  Indictment  and  Infobmation  (f  63*)  — 

Ai.i.EaATiONS — Conclusion. 

An  allegation  of  the  indictment  that  accus- 
ed did  "kill  an  infant  is  an  averment  of  fact, 
and  not  a  conclusion,  as  It  miglit  have  been  bad 
the  word  "murder"  been  used. 

[Bid.'  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  185;  Dec.  Dig.  | 
63.*] 

8.  HoiaciDK   ({  307*)  — iNBTBuonoirs— De- 
qbees. 

Where,  in  a  prosecution  for  killing  an  in- 
fant, there  was  evidence  to  sustain  a  finding 
that,  though  accused  unlawfully  took  possession 
of  toe  child,  he  did  not  actually  kill  it  and 
there  was  no  direct  evidence  of  violence  to  cause 
its  death,  the  court  properly  submitted  the  ques- 
tion of  guilt  of  offenses  included  in  the  indict- 
ment of  a  lesser  degree  than  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  638-641;  Dec  Dig.  i  807.*] 

Appeal  from  District  Court,  Dlckinsoa 
Oonnty;  D.  F.  Coyie,  Judge. 

The  defendant  was  accused  of  murder  in 
the  second  degree,  and  convicted  of  assault 
with  intent  to  commit  murder.  He  appeals. 
Affirmed. 

George  A.  Heald,  for  appellant  B.  W. 
Byers,  Atty.  Gen.,  and  Charles  W.  I^on,  Asst 
Atty.  Gen.,  for  the  State. 
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IjADD,  J.  The  defendant  is  accused  of 
killing  a  newly  born  child,  to  which  Jessie 
-Olson  bad  given  blrtb  in  the  afternoon  of 
-June  0,  1909.  Two  days  previous  defendant 
.accompanied  this  woman  and  Klary  Roth 
wben  tbey  rented  a  cottage  near  the  shore  of 
West  Okobojl  Lake,  a  short  distance  north  of 
Arnold's  Park,  and  the  three  occupied  it. 
Tlie  women  were  prostitutes,  and  be  their 
pimp.  Jessie  testified  that  she  gave  birth  to 
a  child  on  June  9th  at  about  4  o'clock  in  the 
.afternoon,  when  she  lost  consciousness,  and 
-did  not  regain  it  until  late  in  the  evening 
after  she  bad  been  removed  to  a  bed  in  the 
second  story.  Itlary  testified  that  defend- 
ant was  with  Jessie  when  the  child  was 
bom;  that  Immediately  thereafter  be  remov- 
ed her  to  the  bed  upstairs,  and  placed  a 
m&Ie  child  near  the  foot  of  the  bed;  that  she 
heard  it  cry  and  saw  Its  eyes  open  and 
fingers  move;  that  in  about  a  half  hour  he 
tbrew  about  it  some  clothes,  placed  it  In  a 
pillow  slip,  and  deposited  that  in  the  corner 
of  the  room,  and  shortly  after  dark  carried 
It  out.  Their  story  was  strongly  corroborat- 
ed by  other  evidence,  but  somewhat  weaken- 
ed by  having  made  affidavits  shortly  after 
tbe  alleged  occurrence  in  direct  conflict 
therewith.  Defendant  denied  any  knowledge 
of  the  birth  of  a  child,  but  an  examination 
of  tbe  entire  record  has  convinced  us  other- 
wise, and  that  the  only  really  doubtful  is- 
sue reTated  to  its  disposition.  Mary  testified 
that  defendant  told  her  he  threw  It  into  the 
lake,  and  on  June  ICth  a  newly  bom  male 
'baby  was  found  on  tbe  lake  shore  about  18 
Inches  from  the  water  not  far  from  the  cot- 
tage. An  examination  of  its  head  indicated 
that  it  had  been  crushed.  A  pillow  slip  was 
found  nearby.  A  witness  related  that  de- 
fendant bad  told  him  that  Mary  Roth  hand- 
ed him  something  In  a  pillow  slip,  and  told 
him  to  throw  it  in  the  lake.  Both  girls  tes- 
tified to  defendant  having  threatened  them 
while  in  Jail  if  they  woald  not  aid  him. 
Shortly  after  the  body  was  found,  Mary 
made  an  affidavit  consistent  with  the  testi- 
mony given  at  the  trial,  but  later  executed 
•one  to  the  contrary.  Either  defendant  or 
Mary  Roth  must  bave  disposed  of  the  child. 
There  was  no  evidence  that  the  latter  did  so, 
and  we  are  of  the  opinion  that  whether  its 
life  was  ended  by  defendant  was  fairly  for 
"the  Jury.  As  contended,  the  character  of  tbe 
state's  main  witness  was  such  as  to  cast 
doubt  on  her  credibility.  This  also  was  tme 
of  defendant.  But  the  depravity  of  witnesses 
ought  not  to  preclude  the  prosecution  of 
crime.  It  is  possible  for  such  witnesses  to 
tell  the  truth  and  to  determine  whether  they 
■did  so  is  the  province  of  tbe  Jury.  The 
verdict  ought  not  be  disturbed. 

2.  The  indictment  as  amended  was  in  tbe 
language  following :  "The  grand  jury  of  the 
county  of  Dickinson,  in  the  name  and  by  the 
authority  of  the  state  of  Iowa,  accuses  John 
Donald  Ranken  of  the  crime  of  murder,  com- 
Jnitted  aa  follows:    The  said  John  Donald 


Ranken  on  or  about  the  9tb  day  of  June,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  nine,  in  tbe  county  aforesaid,  did 
willfully,  feloniously,  deliberately,  premedl- 
tatedly,  and  with  malice  aforethought  kill 
one  certain  infant,  the  cMld  lately  bom  of 
one  Jessie  Olson,  being  a  human  being  (whose 
name  is  unknown  to  this  grand  Jury),  by 
crushing  the  head  of  said  infant  In  a  man- 
ner and  by  means  unknown  to  tbis  grand 
Jury,  thereby  causing  the  death  of  said  in- 
fant,  contrary  to -the  statutes  in  such  case 
made  and  provided,  and  against  tbe  peace 
and  dignity  of  the  state  of  Iowa."  Inasmuch 
as  the  specific  intent  to  kill  was  not  alleged, 
the  indictment  was  construed  to  charge  mur- 
der In  the  second  degree.  See  State  v.  Mc- 
Cormick,  27  Iowa,  402;  State  v.  Andrews,  84 
Iowa,  88,  50  N.  W.  549. 

But  appellant  contends  that  It  does  not  al- 
lege facts  constituting  that  crime  or  any 
Included  ofFense.  First,  it  is  said  that  the 
venue  is  not  laid  therein.  The  allegation  is 
that  defendant  "In  the  county  aforesaid"  did 
tbe  act  charged ;  Dickinson  county  being  the 
county  previously  named.  The  language  em- 
ployed follows  the  form  set  out  In  section 
5280  of  the  Code.  Manifestly  the  allegation 
was  that  defendant  killed  the  Infant  in  Dick- 
inson county.  It  is  suggested,  however,  that, 
as  this  was  done  by  crushing  the  head,  the 
crushing  might  bare  been  done  elsewhere, 
as  in  Minnesota,  and  thereafter  the  child 
brought  into  Dickinson  county  and  there  have 
died.  Tbe  ready  answer  is  that  something 
more  than  dying  In  tbe  county  Is  alleged;  1. 
c..  the  act  causing  the  death,  the  klUinR.  and 
the  reference  to  crushing  the  bead  is  merely 
descriptive  of  the  mode  or  manner  of  com- 
mitting the  act  True,  the  words,  "then  and 
there,"  do  not  precede  the  word  "crushing" 
as  is  the  usual  practice  in  describing  the 
manner  of  committing  tbe  offense,  but  In 
such  connection  these  words  are  employed 
only  as  referring  to  a  time  and  place  pre- 
viously mentioned.  State  v.  Luke,  104  Mo. 
563.  16  S.  W.  242;  State  v.  Cotton,  24  N.  H. 
143.  To  avoid  more  specific  repetition  of  the 
time  and  place  In  alleging  the  several  ma- 
terial facts  constituting  the  crime  being 
charged,  the  words  "then  and  there"  are  in- 
serted for  "it  Is  undoubtedly  a  rule  of  crim- 
inal pleading  that  every  material  fact  must 
be  alleged  with  the  venue  and  be  charged  as 
done  at  the  same  time."  Turns  v.  Common- 
wealth, 6  Mete.  (Mass.)  224.  So  they  are  not 
essential  in  this  indictment,  unless  we  shall 
reach  the  conclusion  that  the  clause  describ- 
ing the  manner  of  killing  the  infant  should 
have  been  charged  specifically  as  the  act  con- 
stituting the  oftense;  L  e.,  that,  even  though 
the  killing  is  charged  as  being  with  malice 
aforethought,  tbe  crushing  should  also  have 
been  alleged  to  bave  been  with  like  malice. 
The  facts  constituting  the  otTense  must  be 
pleaded,  and,  were  the  clause  with  reference 
to  tbe  crushing  the  head  a  separate  state- 
ment of  fact,  there  would  be  ground  for  ap- 
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pellant'8  crltidam,  but,  as  the  act  alleged  was 
the  killing  with  malice  aforethought  and 
the  crushing  of  the  head  by  way  of  describ- 
ing the  manner  of  snch  act  to  bare  inserted 
"then  and  there  with  malice  aforethought" 
before  the  word  "crushing"  in  the  Indictment, 
would  have  been  nothing  less  than  unneces- 
sary repetition.  All  essential  to  constitute 
a  good  Indlctmoit  is  "a  statement  of  facts 
constituting  the  offense  In  ordinary  and  con- 
cise language  without  repetition  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended."  Sec- 
tions 5280,  5289,  Code.  Another  section 
(5282)  required  the  Indictment  to  be  "direct 
and  certain  as  regards  the  particular  cir- 
cumstances of  the  offense  charged  when  they 
are  necessary  to  constitute  a  complete  of- 
fense." These  and  other  sections  of  the 
same  chapter  were  intended  to  obviate  the 
technical  niceties  of  the  common  law  through 
which  guilty  persons  escaped  the  Just  pen- 
alties of  crime  and  be  so  construed  as  to 
effectuate  their  design,  and  yet  exact  such 
specification  of  facts  as  will  constitute  the 
offense  and  so  Individuate  It  as  will  clearly 
apprise  the  accused  of  the  particular  crime 
intended.  In  State  v.  Stanley,  83  Iowa,  526, 
the  criticism  of  the  indictment  was  that  the 
killing  was  not  charged  to  have  been  with 
malice  aforethought,  and  It  was  held  that, 
as  the  act  and  intent  of  the  prisoner  were 
sufficiently  stated  and  the  result  recited,  this 
was  all  that  was  required.  Under  modem 
statutes  in  England  and  in  many  states,  It  is 
sufficient  to  allege  the  killing  without  stat- 
ing the  manner.  3  Russell  on  Crimes,  145. 
Section  1,  McClain's  Crim.  Law,  |  382  et  seq.; 
Redd  T.  State,  69  Ala.  255.  See  form  in 
Kelly  on  Crlm.  Law  &  Pro.  |  445.  The 
charge  that  defendant  did  kill  the  infant  is 
of  a  fact  and  not  a  conclusion  as  it  might 
have  been  bad  the  word  "murder"  been  in- 
serted Instead  of  "kill."  See  State  v.  Mc- 
Pherson,  114  Iowa,  493,  87  N.  W.  421.  Mur- 
der includes  several  elements,  while  killing  is 
the  mere  taking  of  life,  and  may  or  may  not 
constitute  murder  or  crime  even.  The  in- 
dictment was  sufficient  to  charge  murder  In 
the  second  degree. 

3.  Exception  is  taken  to  the  submission  to 
the  Jury  of  defendant's  guilt  of  the  included 
offenses.  There  was  no  direct  evidence  of 
violence  to  the  child  necessarily  sufficient  to 
cause  death.  Defendant  might  have  taken  it 
from  the  foot  of  the  bed  or  have  wrapped  it 
with  clothes,  and  put  It  In  the  pillow  slip, 
or  have  placed  It  In  the  comer  of  the  room, 
or  even  have  carried  it  from  the  room  with- 
out killing  it  What  happened  to  It  there- 
after appeared  not  only  from  evidence  of 
statements  which  he  denied  and  the  discov- 
ery of  the  body  under  circumstances  tending 
to  identify  it  as  that  of  Jessie  Olson's  child. 
If  the  evidence  of   his  alleged  admissions, 


were  rejected  as  the  Jury  might  have  done, 
there  was  room  for  the  conclusion  that, 
though  defendant  had  seized  the  child*  with 
unlawful  Intent,  be  may  not  have  terminated 
its  life.  We  are  not  saying  that  this  was 
probable,  but  that  It  w^s  possible,  and  for 
this  reason  the  court  rightly  submitted  to 
the  Jury  whether  defendant  by  his  own  act 
took  the  life  of  the  Infant,  and,  if  not,  wtaetb- 
^r  he  merely  laid  bands  on  it  unlawfully, 
thereby  committing  one  of  the  offenses  in- 
cluded in  the  indictment  of  lesser  degree 
than  manslaughter. 

The  record  is  without  error,  and  the  Jode- 
ment  Is  affirmed. 


MORRIL  et  al.  v.  BENTLET,  County 

Treasurer,  et  al. 
(Supreme  Court  of  Iowa.    April  4,  1911.) 

1.  Taxation  (§  49o*)— Assessmbnt  —  Appeai 
TO  DiSTBiCT  Court. 

On  appeal  to  the  district  court  from  the  as- 
sessment of  omitted  property  by  the  conntT 
treasurer,  a  certified  transcript  of  the  assess- 
ment  filed  with  the  clerk  is  not  essential  to 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  889;   Dec  Dig.  {  495. •] 

2.  Taxation    (8    495*)— Absebsuknt— Apfkal 
TO  District  Court. 

All  that  is  essential  to  an  appeal  from  an 
assessment  is  that  the  transcript  thereof  be  of- 
ficially authenticated  by  a  certificate  or  agree- 
ment of  the  parties  or  the  facts  lie  admitted  by 
demurrer  of  the  assessing  body  or  officer  or 
agreed  on,  so  that  it  appears  that  complaint  or 
objection  was  made  to  such  body  or  officer,  and 
the  decision  to  be  reviewed  was  made  thereon. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  889;   Dec.  Dig.  i  495.*] 

3.  Taxation  (J  169*)  —  E^seuftior  —  Ookpo- 
BATE  Stock. 

Shares  of  corporate  stock  in  a  foreign  cor- 
poration held  in  Iowa  are  assessable,  unless  ex- 
empted under  Code,  i  1819. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  292;    Dec.  Dig.  {  169.*] 

4.  Taxation  (|  204*)  —  Exemptions  —  Con- 
struction OF  Statutb— Presumptions. 

Exemption  from  taxation  should  be  ex- 
pressed in  unmistakable  terms,  and  is  not  to  be 
inferred  or  implied  from  doubtful  or  ambiguous 
language;  the  presumption  being  that  all  prop- 
erty is  taxable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |{  321,  322,  825,  332;  Dec.  Dig.  { 
204.*] 

5.  Taxation  (|  200*)— ExEMPnoNa— Gobfo- 

BATB   ST00K--C0MUUTATI0N   OF  TaZ. 

Code,  I  1310,  defines  a  manufacturer;  di- 
rects that  the  average  value  of  material  enter- 
ing into  the  product  shall  be  the  assessable  val- 
ue, and  that  machinery  shall  be  assessed  as  real 
estate;  provides  that  domestic  corporations  for 
profit  engaged  in  manufacturing  and  "which 
have  their  capital  stock  represented  by  shares 
of  stock"  shall  list  their  property  like  Individ- 
uals; and,  in  conclusion,  provides  that  the  own- 
ers of  capital  stock  of  manufacturing  companies 
as  therein  provided  for  on  listing  their  proper^ 
shall  be  exempt  on  such  shares.  Const  art  8, 
i  2,  makes  the  property  of  foreign  corporationa 
assessable  the  same  as  Individuals.  Coie.  i 
1312,  provides   for  listing  the  same.     Section 
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1323,  aathotisiBC  deducdon  of  the  value  of 
real  estate  in  arriving  at  the  value  of  shares, 
relates  solely  to  domestic  corporations,  and  pro- 
vides that  the  shares  of  stock  In  evei7  domestic 
corporation  except  when  otherwise  provided 
■hall  be  assessed  ajEainst  tin  owneia  at  its  prin- 
cipal place  of  business.  Section  1325  declares 
a  corporation  liable  for  the  taxes  levied  thereon. 
Section  1327  requires  corporations  to  return 
their  real  estate  in  their  statements  to  be  valued 
as  other  real  estate  except  as  otherwise  provid- 
ed, and  provides  that  it  shall  not  be  otherwise 
assessed,  but,  saving  In  specified  classes,  no 
statement  of  assets  of  foreign  corporations  is 
required.  Held,  that  section  1319  evidently  pro- 
vides a  different  scheme  of  assessment  for  do- 
mestic manufacturing  corporations,  and  does 
not  exempt  sliarea  of  stock  in  a  foreign  manu- 
facturing corporation  owned  in  Iowa  as  to 
which  no  existing  statute  clearly  and  expressly 
or  by  clear  implication  exempts  them  from  tax- 
ation, and  that  sections  1638  and  1639  author^ 
ising  foreign  corporations  without  unseemly  re- 
strictiona  to  do  onsiness  in  Iowa  are  not  rele- 
vant 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  319;   Dec.  Dig.  t  200.*] 

6.  EVIDENCK  (i  80*)—  PbXBUMFTIONB  — lulWB 

or  Omra  Statx. 

In  the  absence  of  proof  to  the  contrary, 
the  laws  of  another  state  are  presumed  to  be 
like  those  of  Iowa. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Kg.  I  101;  Dec.  Dig.  |  80.*] 

7.  Taxatioit   (i  194*>— DiscBnaNATiOH— Ex- 

BfFTIOH   OF  COBPOBATC   STOCK. 

Exemption  by  Code,  {  1319,  of  shares  of 
stock  in  domestic  manufacturing  corporations, 
does  not  result  In  discrimination  between  for- 
sign  and  domestic  corporations,  as  property  of 
Cftch  is  assessed  in  precisely  the  same  manner, 
and,  if  there  is  discnmination,  it  is  between  re- 
spective shareholders. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  810,  811 ;   Dec.  Dig.  {  191.*] 

8.  EviDKWCB  (I  323*)— Rkjbvancy— Value  of 
CoBPOBAix  Stock. 

While  an  offer  to  sell  may  in  some  cases  be 
an  indication  of  value,  and  the  actual  price  for 
which  a  commodity  has  been  sold  may  lie  shown 
on  die  question  of  its  value,  evidence  of  a  mere 
olTer  to  buy  corporate  stock  at  a  certain  amount 
per  share  by  brokers  is  not  competent  to  show 
the  value  of  tne  stock. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1214-1217 ;  Dec.  Dig.  f  323.*] 

9.  Tazatior  (I  319*)— Pbesdmptiokb  — CoB- 
BKcr  Valuatigk  fob  Taxation. 

The  law  presumes  that  a  county  treasurer 
in  assessing  for  taxation  omitted  property  acts 
upon  sulEcient  evidence,  and  his  valuation  must 
be  sostained  as  against  incompetent  evidence  to 
the  contrary. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |{  S27-634;  Dec.  Dig.  {  319;*  Evi- 
dence, Cent  Dig.  {  lOM 

10.  Taxation  (i  402*)  — Assksbicekt— Cobfo- 
BATB  Stock— Dbduoxior  of  Debt— "Gbbo- 
m." 

Code,  I  1300,  provides  that  the  term  "cred- 
it" as  used  in  the  chapter  providing  for  the  de- 
duction of  debts  from  credits  listed  for  taxa- 
tion aball  include  every  claim  or  demand  due 
or  to  l>ecome  due  for  money,  labor,  or  other 
valuable  thing,  every  annuity  or  sum  of  money 
receivable  at  stated  periods,  and  all  money  or 
property  of  any  kind  secured  by  deed,  title 
bond,  mortgage^  or  otherwise.  Code,  i  1.308,  be- 
ing a  substential  re-enactment  of  previous  pro- 
visions on  the  snbject  declares  that  all  other 
property  Is  subject  to  taxation  in  the  manner 


prescribed,  and  that  the  section  Is  intended  to 
embrace  "credits,"  including  bank  bills,  gov- 
ernment .currency,  and  corporate  shares  of 
stock ;  corporate  shares  of  stock  being  in  all  in- 
stances dassified  entirely  separate  from  cred- 
its. Code,  {  1360,  required  an  assessment  roll 
which  should  show  the  moneys  and  credits,  but 
did  not  mention  corporate  shares  of  stock  which 
liad  been  previously  required  to  be  classified  sep- 
arately, and  Code  Snpi>.  1007,  |  1360,  again  in- 
cluded corporate  stock  in  the  roll  in  addition  to 
moneys  and  credits ;  the  omission  in  the  Code 
of  1897  evidently  being  an  oversight  Seld, 
that  there  was  a  definite  legislative  recognition 
of  a  distinction  between  the  term  "credits,"  as 
used  in  section  1309,  and  corporate  shares  or 
stocks  arc  not  "credits"  within  such  section. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  636;  Dec.  Dig.  f  402.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1728-1733] 

11.  Statutes  (J  225*)— Constbuction. 

In  determining  the  legislative  intent  rela- 
tive to  a  particular  matter,  the  court  should 
look  to  the  entire  legislation  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  308;   Dec.  Dig.  {  225.*] 

12.  Taxation    (|   402*)— Deduction   of  In- 
debtedness—* 'Debt.  " 

A  "debt"  is  generally  defined  as  a  sum  of 
money  due  by  certain  and  express  agreements- 
founded  upon  an  express  or  implied  contract  to 
pay  a  certain  amount  at  a  certain  time. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  636;  Dec.  Dig.  |  402.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1864-1886;   vol.  8,  p.  7628.] 

Appeal  from  District  Court,  Black  Hawk 
County;   F.  C.  Piatt,  Judge. 

The  county  treasurer  of  Black  Hawk  coun- 
ty assessed  as  omitted  property  certain 
shares  of  common  and  preferred  stock  in  the 
United  States  Gypsum  Company  to  each  of 
the  25  appellees  herein,  and  an  appeal  there- 
from was  taken  by  each  to  the  district 
court  By  agreement  the  appeal  of  Charleit 
Morril  was  heard,  the  findings  of  the  court 
therein  to  be  conclusive,  save  as  to  number 
of  shares  held  by  each,  and  the  deductions  on 
account  of  any  debts  which  might  be  offset 
against  the  same.  The  district  court  set 
aside  the  several  assessments,  and  the  treas- 
urer appealed.  Subsequently  the  plaintifla' 
also  appealed.  On  rehearing  affirmed  on 
plalntUTs'  appeal,  reversed  on  defendants'  ap- 
peal, and  remanded. 

For  former  opinion,  see  126  N.  W.  165. 

Edwards  &  Longley  and  McCoy  &  McCoy 
(Robt  O.  Brennan,  City  Sol.,  on  the  brieOt 
for  appellants.  Meyers  &  Spies  and  Mears  & 
Lovejoy,  for  appelleea. 

SHERWIN,  C.  J.  The  foregoing  state- 
ment of  the  case  and  the  first  and  second  di- 
visions of  this  opinion  are  adopted  from  tl)e 
opinion  of  Mr.  Justice  Ledd  on  the  original 
submission  of  this  appeal.    126  N.  W.  155. 

1.  No  transcript  of  the  assessment  of  omit- 
ted property  certified  by  the  county  treasur- 
er was  filed  with  the  clerk  of  the  district 
court    As  this  was  not  essential  to  Jorisdic- 
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tlon,  an  appeal  having  been  taken,  the  court 
did  not  err  In  hearing  the  appeal.  In  White 
V.  City  of  Marlon,  139  Iowa,  479,  117  N.  W. 
254,  the  taxpayer  recited  the  facts  In  a  po- 
tltlon  to  which  a  demurrer  was  filed  and  a 
stipulation  that  the  exemption  was  claimed 
and  denied  by  the  city  and  this  was  held  suf- 
ficient; It  being  said:  "All  required  is  that 
the  complaint  before  the  board,  its  decision 
thereon,  and  the  appeal  to  be  shown  in  order 
that  the  court  before  whom  the  case  is  to  be 
tried  may  know  the  issue,  and  that  there  Is 
some  decision  to  be  reviewed."  In  Murrow 
T.  Heath,  125  N.  W.  259,  an  official  demand 
of  payment  of  taxes  assessed  with  Interest 
by  the  county  treasurer  reciting  the  assess- 
ment as  made  was  held  to  be  showing  enough 
to  exact  a  hearing.  All  essential  is  that  the 
transcript  of  the  assessment  by  the  board 
of  review  or  treasurer  be  officially  authenti- 
cated by  certificate,  or  agreement  of  parties, 
or  the  facts  be  admitted  by  demurrer  of  such 
'body  or  official  or  agreed  upon,  so  that  it 
.appear  that  complaint  or  objection  was  made 
to  the  assessing  body  or  officer  and  the  deci- 
sion made  thereon  which  is  to  be  reviewed. 
Anything  to  the  contrary  in  Peterson  v. 
Board  of  Equalization,  138  Iowa,  717,  116  N. 
W.  818,  is  to  be  regarded  as  dicta,  for  there 
was  nothing  In  the  record  therein  showing 
that  an  appeal  bad  been  taken.  In  the  case 
at  bar  objections  to  the  several  assessments 
were  filed  with  the  treasurer,  and,  notwltb- 
Etandlng  these,  the  assessment  complained  ot 
was  made.  The  court  rightly  heard  the  ap- 
peal. 

2.  The  county  treasurer  assessed  16  shares 
of  preferred  stock  and  10  shares  of  common 
«tock  In  the  United  States  Gypsum  Company 
to  Charles  Morril  as  having  been  omitted 
tiom  taxation  in  the  years  1896,  1897,  and 
1898;  the  aggregate  amount  of  taxes  with 
interest  being  $139.80.  The  company  was  a 
corporation  organized  In  New  Jersey,  and, 
unless  the  shares  were  exempt  from  taxation 
mnder  section  1319  of  the  Code,  they  were 
-assessable.  Judy  v.  Beckwlth,  137  Iowa,  24, 
114  N.  W.  505,  15  li.  R.  A.  (N.  S.)  142.  If 
:any  doubt  as  to  this  was  suggested  In  First 
National  Bank  of  Albla  v.  City  Council,  86 
Iowa,  28,  52  N.  W.  334,  It  was  removed  by 
the  above  decision.  To  the  same  effect,  see 
•Oook  V.  City  of  Burlington,  59  Iowa,  251,  13 
N.  W.  113,  44  Am.  Rep.  679.  The  corpora- 
tion was  engaged  In  manufacturing  plaster 
in  this  and  other  states.  Its  capital  stock 
•consisted  of  $3,066,300  of  preferred  stock  and 
$2,249,600  of  common  stock  of  the  par  value 
of  $100  per  share  Issued  In  payment  of  prop- 
«rties  acquired  of  several  smaller  concerns. 
It  ovnied  land  in  the  state  valued  at  $73,- 
.896.16  and  buildings,  machinery,  and  the  like 
worth  $137,724.93.  Four  thousand  one  hun- 
dred and  forty-four  shares  of  its  preferred 
and  2,487  shares  of  its  common  stock  were 
owned  by  residents  of  the  state,  but  the  as- 
sessed value  of  these  was  less  than  that  of 


the  company's  real  and  personal  property' 
therein.  The  section  of  the  statute  under 
which  exemption  is  claimed  provides  that: 
"Any  firm  or  corporation  who  purchases,  re- 
ceives or  holds  property  of  any  description 
for  the  purpose  of  adding  to  the  value  there- 
of by  any  process  of  manufacturing,  packing 
of  meats,  refining,  purifying,  or  by  the  com- 
bination of  different  materials,  with  a  view 
of  making  gain  or  profit  by  so  doing,  and 
selling  the  same,  shall  be  held  a  manufactur- 
er for  the  purpose  of  this  title,  and  he  shall 
list  for  taxation  such  property  in  his  hands, 
but  the  average  value  thereof  to  be  ascer- 
tained as  in  the  preceding  section,  whether 
manufactured  or  unmanufactured,  shall  be 
estimated  upon  those  materials  only  wbich 
enter  into  its  combination  or  manufactoret 
Machinery  used  In  manufacturing  establish- 
ments shall  for  the  purpose  of  taxation  be 
regarded  as  real  estate.  Corporations  or- 
ganized under  the  laws  of  this  state  for  pe- 
cuniary profit  and  engaged  in  manufacturing 
as  defined  in  this  section,  and  which  have 
their  capital  represented  by  shares  of  stock 
shall  through  their  proper  accounting  officers 
list  their  real  estate,  personal  property  and 
moneys  and  credits  In  the  same  manner  as 
required  of  individuals.  The  owners  of  capi- 
tal stock  of  manufacturing  companies  as 
herein  provided  for,  having  listed  their  prop- 
erty as  above  directed,  shall  be  exempt  from 
assessment  and  taxation  on  such  shares  of 
capital  stock."  It  will  be. noted  that  this 
section  defines  (1)  a  manufacturer;  (2)  di- 
rects that  the  average  value  of  materials  en- 
tering into  the  product  shall  be  the  assess- 
able value  and  that  machinery  shall  be  as- 
sessed as  real  estate;  (3)  that  certain  cor- 
porations organized  under  the  laws  of  tliis 
state  "which  have  their  capital  stock  repre- 
sented by  shares  of  stock"  shall  list  their 
property  like  Individuals,  and  the  only  doubt 
is  whether  the  lasl  sentence  refers  to  the 
companies  just  previously  mentioned  or  to 
corporations  generally.  The  portions  defin- 
ing manufacturer  and  how  assessable  valne 
shall  be  ascertained,  and  directing  machin- 
ery be  treated  as  part  of  the  realty,  are  quite 
as  applicable  to  foreign  as  to  domestic  cor- 
porations, but,  unless  the  remainder  relates 
to  domestic  corporations,  the  restriction 
thereto  in  next  to  the  last  sentence  is  mean- 
InglesB.  If  the  shares  of  all  the  manufactur- 
ing corporations  were  Intended  to  be  exempt, 
why  direct  how  the  property  of  a  particular 
class  of  corporations  shall  be  listed?  The 
property  of  foreign  corporations  is  made 
assessable  by  the  Constitution  the  same  as 
that  of  individuals  (article  8,  i  2),  and  sec- 
tion 1312  provides  for  listing  the  same.  Sec- 
tion 1323  of  the  Code  relates  solely  to  cor- 
porations organized  under  the  laws  of  this 
state,  so  that  the  portion  authorizing  the  de- 
duction of  the  value  of  real  estate  is  not 
applicable  to  corporations  organized  else- 
where.   Section  1827  of  the  Code  has  refer* 


Digitized  by 


Google 


Iowa) 


MORRIL  ▼.  BENTIiKT 


737 


ence  to  real  estate  of  domestic  corporations 
as  It  relates  to  real  estate  returned  in  the 
statement  of  the  corporations  as  part  of 
their  assets,  and  no  statement  of  assets  is 
exacted  from  foreign  corporations,  save  of 
specified  classes.  Section  1323  provides  that 
the  shares  of  stock  In  every  such  corporation 
(organized  under  the  laws  of  the  state)  ex- 
cept when  otherwise  provided  shall  be  assess- 
ed to  the  owners  thereof  at  Its  principal  place 
of  business,  and  section  1325  declares  the 
corporations  liable  for  the  taxes  levied 
thereon. 

But  for  the  exemption  of  the  shares  In  sec- 
tion 1319  quoted  and  a  different  assessment 
being  exacted  the  general  mode  of  reaching 
the  property  of  domestic  corporations  as  pre- 
scribed In  the  above  sections  must  have  ob- 
tained. The  evident  design  of  the  lawmakers 
was  to  provide  a  different  scheme  of  assess- 
ment for  domestic  manufacturing  corpora- 
tions, and  this,  as  we  thinly  clearly  appears 
from  the  language  employed.  Exemption  of 
the  shares  of  the  stock  Is  allowed  only  to 
the  (1)  "owners  of  capital  stock  of  manu- 
facturing companies  as  herein  provided  for," 
and  (2)  which  have  "listed  their  property 
as  above  directed."  The  only  companies 
"provided  for"  in  the  section  are  those  or- 
ganized "under  the  laws  of  this  state,"  and 
these  only  are  directed  as  to  the  manner  of 
listing  their  property.  Exemptions  from  tax- 
ation should  be  expressed  in  unmistakable 
terms.  They  are  not  to  be  inferred  or  Im- 
plied from  doubtful  or  ambiguous  language. 
The  presumption  is  that  all  property  is  tax- 
able. Lacy  T.  Davis,  112  Iowa,  106,  83  N.  W. 
784;  In  re  DlUe,  119  Iowa,  576,  93  N.  W. 
871;  Stnrges  v.  Carter,  114  U.  S.  511,  6  Sup. 
Ct.  1014,  29  L.  Ed.  240.  In  the  last  case 
shares  in  a  foreign  corporation  were  held 
to  be  assessable  notwithstanding  those  in 
domestic  corporations  were  exempt  from  tax- 
ation. See,  also.  Commonwealth  t.  Lovell, 
125  Ky.  491,  101  S.  W.  970.  In  Judy  v. 
Beckwith,  137  Iowa,  29,  114  N.  W.  565,  15 
li.  R.  A.  (N.  S.)  142,  stock  In  a  foreign  manu- 
facturing corporation  was  held  to  have  been' 
rightly  assessed ;  the  court  saying :  "Without 
taking  time  for  further  reference  to  the  stat- 
ute, we  feel  entirely  safe  in  the  assertion 
that  there  Is  no  existing  legislation  in  this 
state  which  expressly  or  by  Implication  ex- 
cepts from  the  category  of  taxable  property 
the  shares  of  capital  stock  owned  or  held 
by  residents  of  the  state  In  a  foreign  cor- 
poration." The  circumstance  that  such  cor- 
porations are  expressly  authorized  without 
unseemly  restrictions  to  do  business  in  this 
state  does  not  militate  against  this  conclu- 
sion. See  sections  1638,  1639.  Foreign  cor- 
porations, not  manufacturers,  are  admitted 
on  precisely  the  same  terms,  and  there  is  no 
apparent  reason  for  discriminating  between 
them  and  those  engaged  In  manufacturing 
unless  done  within  the  state,  and  no  such 
limitation  is  to  be  found  in  the  statutes.  Nor 
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is  there  anything  in  the  argument  based  on 
the  comity  between  states ;  for,  in  the  absence' 
of  proof  to  the  contrary,  the  laws  of  the  state 
where  the  company  was  organized  are  pre- 
sumed to  be  like  those  of  this  state.  The  con- 
tention that  the  construction  adopted  would 
result  in  discrimination  between  domestic  and 
foreign  corporations  engaged  as  manufactur- 
ers is  unfounded.  Because  of  the  statute,  the 
property  of  each  is  assessed  to  it  in  precisely 
the  same  manner.  If  there  is  discrimina- 
tion, it  is  between  respective  shareholders, 
and  that  was  disposed  of  in  Judy  v.  Beck- 
with, supra,  as  was  the  argument  that  such 
taxation  would  he  unjust.  We  are  of  the 
opinion  that  the  shares  of  stock  were  not 
exempt  from  taxation  under  section  1319  of 
the  Code,  and  that  the  district  court  erred 
in  setting  aside  the  assessments  of  the  coun- 
ty treasurer. 

3.  The  preferred  stock  provides  for  7  per 
cent  annual  dividends,  payable  semiannual- 
ly, which  are  cumulative.  A  dividend  of  S% 
per  cent  was  paid  in  1906,  and  5  per  cent, 
dividends  were  paid  In  the  years  1907  and 
1908.  The  only  evidence  offered  by  the  plain- 
tiff  as  to  the  value  of  the  stock  was  the  tes- 
timony of  a  witness,  who  said  that  It  had  no 
market  value,  and  that  he  knew  nothing  about 
its  value  farther  than  the  fact  that  he  had 
been  offered  therefor  a  certain  amount  per 
share  by  Chicago  brokers.  In  so  far  as  his 
knowledge  of  the  value  of  the  stock  was  bas- 
ed solely  on  the  offers  that  he  had  received 
for  it  we  think  there  was  an  entire  failure 
of  proof.  It  is  not  competent  to  prove  value 
by  offers  made  by  prospective  purchasers 
alone.  While  an  offer  to  sell  may  in  some 
cases  be  an  indication  of  value,  we  know  of 
no  cases  holding  that  an  offer  to  buy  at  a 
certain  price  is  competent  evidence  of  value. 
The  general  rule  seems  to  be  directly  the 
reverse.  Dniry  v.  Railway  Co.,  127  Mass. 
571;  Watson  v.  Milwaukee  Ry.  Co.,  57  Wis. 
332,  15  N.  W.  468;  City  v.  Harland,  99  Cal. 
538,  34  Pac.  224;  Illinois  Cent  R.  Co.  v. 
Le  Blanc,  74  Miss.  626,  21  South.  748;  Rail- 
way Co.  V.  Pearson,  35  Cal.  247;  Ry.  Trans- 
fer Co.  V.  Gluek,  45  Minn.  463,  48  N.  W.  194; 
Stewart  v.  James,  1  Neb.  (Unof.)  507,  95 
N.  W.  778;  Railway  Co.  v,  Cleary,  125 
Pa.  St  442,  17  Atl.  468,  11  Am.  St  Rep. 
913;  Railway  Co.  v.  Keith,  53  Ga.  178. 
Many  other  cases  announcing  the  same  rule 
might  be  cited,  but  it  seems  unnecessary. 
This  court  has  held  that  fbe  actual  price 
for  which  a  commodity  has  been  sold  may  be 
shown  on  the  question  of  value,  but  we  have 
never  gone  so  far  as  to  hold  mere  offers  on 
the  part  of  a  prospective  purchaser  compe- 
tent Such  a  rule  would  open  the  door  for 
the  introduction  of  easily  manufactured 
proof,  and  would  be  exceedingly  dangerous. 
We  are  not  willing  to  adopt  it  The  wit- 
ness having  based  his  estimate  of  value  sole- 
ly on  an  incompetent  foundation,  it  was  en- 
titled to  no  weight  and.  the  law  presuming 
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that  tbe  treasurer  acted  upon  sufficient  evi- 
dence, his  valuation  must  be  sustained.  Bank 
V.  City,  136  Iowa,  208,  112  N.  W.  829;  Frost 
T.  Board,  114  Iowa,  lOS,  8«  N.  W.  213;  Gib- 
son V.  Cooley,  129  Iowa,  529,  105  N.  W.  1011. 
As  to  the  common  stock,  we  think  the  trial 
court  warranted  in  finding  Its  value  to  be  $5 
per  share. 

4.  The  treasurer  refused  to  deduct  from  th« 
value  of  the  plaintiff's  stock  his  debts.  Tbe 
trial  court  also  found  as  a  matter  of  law  that 
tbe  shares  of  stock  In  question  did  not  con- 
stitute credits  within  the  meaning  of  the  stat- 
ute, and  that  tbe  plaintiff's  debts  could  not 
be  deducted  from  their  value.  The  plaintiffs 
have  appealed  from  such  finding.  Tbe  ques- 
tion presented  requires  us  to  determine  the 
meaning  of  the  term  "credit"  as  used  in  the 
taxation  statute,  and  it  also  calls  for  a  con- 
sideration of  some  of  the  prior  decisions  of 
this  court.  Code,  {  1309,  Is  in  the  following 
language:  "The  term  'credit,'  as  used  in  this 
chapter.  Includes  every  claim  or  demand  due 
or  to  become  due  for  money,  labor  or  other 
valuable  thing,  every  annuity  or  sum  of 
money  receivable  at  stated  periods,  and  all 
money  or  property  of  any  kind  secured  by 
deed,  title  bond,  mortgage  or  otherwise,  but 
pensions  of  the  United  States  or  any  of  them, 
or  salaries,  or  payments  expected  for  serv- 
ices to  be  rendered,  are  not  Included  in  tbe 
above  term."  The  plaintiffs  contend  that 
this  section  is  broad  enough  to  include  stiares 
of  corporation  stock  within  tbe  meaning  of 
the  term  "credit,"  and  that,  being  credits, 
they  are  entitled  to  have  deducted  from  the 
value  thereof  their  Just  debts  as  provided  in 
section  1311.  It  is  manifest  that  section 
1300  should  not  be  considered  alone  in  de- 
termining whether  tbe  Legislature  intended 
to  therein  designate  corporation  shares  of 
stock  as  credits:  It  is  a  familiar  rule  that, 
in  arriving  at  the  legislative  intent  relative 
to  a  particular  matter,  the  court  should  look 
to  the  entire  legislation  on  tbe  subject  We 
go  then  at  once  to  a  consideration  of  the  sev- 
eral enactments,  which  we  deem  material  to 
a  proper  construction  of  the  term  "credit" 
as  uRed,  keeping  in  mind  the  rule  that  all 
property  not  specifically  exempted  therefrom 
is  subject  to  taxation.  It  is  of  first  im- 
portance in  our  Judgment  to  note  the  classifi- 
cation of  property  subject  to  taxation  as  fix- 
ed by  the  law.  In  tbe  Code  of  1851,  {  456.  it 
was  provided:  "All  other  property,  real  and 
personal,  within  this  state,  is  subject  to  tax- 
ation in  the  manner  herein  directed,"  and 
this  section  is  intended  to  embrace  "lands 
•  *  *  ferry  franchises,  »  »  •  which 
for  tbe  purposes  of  this  chapter  shall  be  con- 
sidered real  property;  horses  and  neat  cat- 
tle; mules  and  asses;  sheep  and  swine;  mon- 
ey; whether  In  possession,  on  deposit,  and 
including  l>ank  bills;  monesy,  property,  or 
labor,  *  *  *  and  whether  within  this 
state  or  not;  mortgages  and  other  like  se- 
curities, and  accounts  bearing  Interest;  stocks 
or  shares  in  any  bank  or  company,  incorpo- 


rated or  otherwise,  vhetber  incorporated  tj 
this  or  any  other  state,  and  whether  situated 
In  this  state  or  not;  *  *  •  and  all'otber 
property  not  above  exempted,  altbough  not 
herein  specified."  Section  712  of  the  Beri- 
sion  of  1860  and  section  801  of  the  Code  of 
1873  contained  substantially  the  same  pro- 
visions, so  far  as  tbey  related  to  moneys, 
credits,  and  corporation  stock.  Tbe  Code  of 
1887,  {  1306,  provides:  "All  other  property, 
real  or  personal,  is  subject  to  taxation  in  tbe 
manner  prescribed,  and  this  section  Is  also 
Intended  to  embrace:  ferry  franchises  and 
toll  bridges,  which,  for  the  pnrpose  of  this 
chapter  are  considered  real  property;  horses, 
cattle,  mules  and  asses  over  one  year  of  age; 
sheep  and  swine  over  six  months  of  age; 
money  whether  in  possession  or  on  deposit; 
and  credits,  including  bank  bills,  government 
currency,  property  or  labor  due  from  solvent 
debtors  on  contract  or  Judgment,  mortgages 
or  other  like  securities,  accounts  bearing  in- 
terest, property  situated  In  this  state  belong- 
ing to  any  bank  or  company,  incorporated 
or  otherwise,  whether  incorporated  in  this 
or  any  other  state;  corporation  shares  or 
stocks  not  otherwise  assessed  or  excepted." 
It  will  be  noticed  that  this  section  is  a  sub- 
stantial re-enactment  of  previous  ones  on  the 
subject,  and  that  in  all  of  the  statutes  there 
is  a  specific,  separate  classification  of  mon- 
eys, credits,  and  corporation  sbares  of  stock; 
the  latter  being  all  in  instances  classified  en- 
tirely separate  from  and  clearly  Independent 
of  credits.  In  the  Code  of  1851,  {  457,  tbe 
term  "credit"  was  defined  as  follows,  so  far 
as  material  here:  "The  term  'credit,'  as  used 
in  this  title,  includes  every  claim  and  de- 
mand for  money,  labor  or  other  valuable 
thing."  Tbe  same  enactment  appears  in  tbe 
Revision  of  18(30  and  in  the  Code  of  1ST3, 
and  section  1309  of  the  present  Code  is  tbe 
same  in  effect;  the  changes  tlierein  being 
only  minor  ones  not  affecting  tbe  meaning 
I  of  the  term  "credit"  Again,  the  Code  of 
1851,  f  471,  provided  for  tbe  manner  of 
classification  and  assessment  as  follows,  so 
far  as  material:  "The  list  shall  contain: 
first  his  lands;  second,  his  personal  property 
by  tbe  following  particulars:  »  •  •  amount 
of  moneys  and  credits;  *  •  *  amount  In 
stock  or  shares  of  any  corporation  or  com- 
pany." By  the  Revision  of  1860,  f  732,  the 
board  of  supervisors  was  required  to  furnish 
each  assessor  a  suitable  book  "properly  ruled 
and  headed,  in  whicb  to  enter  the  following 
items:    •    *    •    personal  property  as  follows: 

*  *     *    amount   of   moneys   and   credits: 

*  *  *  amount  of  stocks  or  shares  in  any 
corporation  or  company,  not  required  by  law 
to  be  otherwise  listed  and  taxed.  •  •  •  - 
The  same  classification  of  personal  property 
for  assessment  waa  required  in  the  Code  of 
1873,  S  821.  Section  1360  of  the  present  Code 
requires  an  assessment  roll  which  shall 
show  the  moneys  and  credits,  but  which  says 
nothing  about  corporate  shares  of  stock. 
But  in  view  of  tlw  eonslatent  requirement 
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for  a  separate  claBSlflcatlon  thereof  up  to  the 
enactment  of  section  1360  and  tbe  enactment 
of  chapter  30,- Acts  of  the  27th  General  As- 
sembly, Code  Snpp.  1907,  |  1360,  which  again 
Includes  corporation  stocks  In  the  roll,  in 
addition  to  moneys  and  credits.  It  Is  evident 
that  Its  omission  in  the  Code  of  1897  was  an 
oversight.  However,  the  only  material  part 
of  tbe  matter  Is  that  the  separate  classiflca- 
tlon  of  corporation  stock  Is  at  present  a  part 
of  the  requirement  of  the  statute.  The  en- 
actment is  in  our  judgment  a  definite  leg- 
islative recognition  of  a  distinction  between 
the  term  "credit,"  as  used  in  section  1309, 
and  corporation  stock.  This  distinction  is 
further  manifested  In  still  other  sections  of 
tbe  past  and  present  statutes.  Section  466 
of  tbe  Code  of  1851  provided  for  the  valua- 
tion of  personal  property  as  follows:  ''De- 
predated bank  notes  and  depreciated  stocks 
or  shares  In  corporations  or  companies  may 
be  listed  at  their  current  value  and  rate; 
credits  shall  be  listed  at  such  sum  as  tbe 
person  listing  them  believes  will  be  received 
or  can  be  collected.  •  •  • "  Substantial- 
ly the  same  provisions  were  contained  in  the 
Revision  and  In  the  Code  of  1873.  The  Code 
of  1897,  I  1310,  provides:  "Moneys,  credits 
and  corporation  shares  of  stock,  except  as 
otherwise  provided,  •  •  •  and  corpora- 
tion shares  of  stocks  not  otherwise  taxed  In 
kind,  •  •  •  shall  be  assessed  as  provided 
In  this  chapter."  Code  1897,  |  1811,  provides 
tbat  "in  making  up  the  amount  of  money  or 
credits  which  any  person  Is  required  to  list, 
or  have  listed  or  assessed.  Including  actual 
value  of  any  building  and  loan  shares,  he 
will  be  entitled  to  deduct  from  the  actual 
value  thereof  the  gross  amount  of  all  debts 
in  good  faith  owing  by  him."  Excepting  the 
Inclusion  therein  of  building  and  loan  shares 
as  a  part  of  the  credits,  this  Is  the  same 
statute  that  has  been  In  force  since  1851. 
In  the  opinion  of  the  writer  a  careful  study 
of  these  various  exactments  will  convince 
any  candid  mind  that  the  statute  never  In- 
tended to  Include  In  the  term  "credit"  cor- 
poration shares  or  stocks.  It  does  not  do 
so  specifically,  and-  the  other  enactments  re- 
lating thereto  in  my  Judgment  remove  all 
opportunity  for  Including  such  stocks  therein 
by  implication.        ' 

The  Legislature  has  steadfastly  adhered  to 
the  policy  of  specifically  classifying  corpora- 
tion stocks  as  a  separate  and  distinct  kind 
of  personal  property,  and  has  lust  as  dis- 
tinctly always  given  moneys  and  credits  an- 
other classification.  To  hold  that  such  stocks 
are  Included  In  the  general  term  "credit," 
as  used  in  section  1309,  would  be  to  disre- 
gard the  most  elementary  rules  of  construc- 
tion, and  to  say  that  the  Legislature  did  not 
mean  what  Its  language  plainly  expresses. 
If  corporation  stock  Is  not  classed  as  credits 
by  section  1309,  It  Is  clear  tbat  It  should  not 
be  so  classified  by  the  court.  Stock  does 
not  represent  a  demand  due  or  to  become 
due  for  money,  labor,  or  other  valuable  thing. 


It  does  not  represent  any  kind  of  Just  de- 
mand, so  long,  at  least  as  the  corporation  is 
a  going  concern.  It  represents  nothing  that 
the  corporation  Is  bound  either  legally  or 
morally  to  pay.  If,  perchance,  the  corpora- 
tion Is  making  money,  the  stockholder  may 
be  entitled  to  dividends,  but  he  has  no  right 
to  any  part  or  parcel  of  the  borporatlon  prop- 
erty, nor  is  the  corporation  Indebted  to  him 
unless  It  be  for  an  already  declared  divi- 
dend, and  whether  a  dividend  be  declared 
or  not  depends  wholly  upon  the  financial 
prosperity  of  the  coriroration.  We  look  now 
to  the  authorities  on  the  above  proposition. 
In  Bridgman  v.  City  of  Keokuk,  72  Iowa, 
42,  33  N.  W.  355,  the  question  was  whether 
shares  of  stock  In  a  building  and  loan  asso- 
ciation were  credits  within  the  meaning  of 
tbe  statute,  and  It  was  said:  "We  must 
therefore  Inquire  whether  stock  in  corpora- 
tions Is  to  be  classed  as  'credits.'  Stock  In 
corporations  ordinarily — and  there  is  fiothing 
to  show  that  the  stock  of  plaintiff  in  question 
is  subject  to  a  dltferent  rule — ^is  not  a  cred- 
it. It  Is  not  an  Indebtedness  to  Its  owner, 
but,  on  the  contrary.  Is  an  Interest  in  the 
property  of  the  corporation.  Its  owner  holds 
an  equitable  Interest  In  the  property  of  the 
corporation,  which  Is  represented  by  the 
term  'stock'  and  the  extent  of  his  Interests 
Is  described  by  tbe  term  'shares.'  The  ex- 
pression 'shares  of  stock,'  when  qualified  by 
words  indicating  number  and  ownership,  ex- 
press the  extent  of  the  owner's  Interest  In 
the  corporation  property.  The  Interest  Is 
equitable,  and  does  not  give  him  the  right 
of  ownership  of  specific  property  of  the  cor- 
poration. But  be  does  own  the  specific  stock 
held  In  his  name,  and  under  the  rules  of  law 
the  property  of  the  corporation  is  held  by 
the  corporation  In  trust  for  the  stockholders. 
It  will  be  readily  seen  that  a  share  of  stock 
Is  a  thing  owned  by  the  stockholder.  It  Is 
in  no  sense  a  debt  owing  to  the  stockholder. 
It  is  not  therefore  a  credit.  Our  statutes  so 
recognize  It  See  Code,  pp.  802,  813,  818." 
In  re  Kauflfman's  Estate,  101  Iowa,  639,  74 
N.  W.  8,  Investment  Co.  v.  Ft  Dodge,  123 
Iowa,  148,  100  I}.  W.  517,  and  Murrow  v. 
Heath,  125  N.  W.  259.  also  follow  this  rule. 
The  rule  there  announced  Is  undoubtedly  cor- 
rect, and  is  sustained  by  the  great  weight 
of  authority.  See  4  Thompson  on  Corpora- 
tions, $f  3411,  3468,  and  decisions  cited;  1 
Cook  on  Corporations,  {  12;  Bank  v.  Cham- 
bers, 21  Utah,  324,  61  Pac.  560,  56  L.  R.  A. 
346;  Chapman  v..  Bank,  56  Ohio  St  310, 
47  N.  K.  54;  Primm  v.  Fort  23  Tex.  Civ. 
App.  605,  57  S.  W.  89,  972;  Dutton  v.  Bank, 
53  Kan.  440,  36  Pac.  719;  Nlles  v.  Shaw, 
SO  Ohio  St  370,  34  N.  E.  162;  Bank  v. 
Chambers,  182  U.  S.  556,  21  Sup.  Ct.  863,  43 
L.  Ed.  1227;  Williams  v.  Weaver,  75  N.  T. 
30;  Ins.  Co.  v.  Brown,  142  Mass.  403,  8  N. 
E.  134.  Many  other  cases  to  the  same  effect 
might  be  dted.  A  debt  Is  generally  defined 
as  a  sum  of  money  due  by  certain  and  ex- 
press agreement    It  is  founded  upon  an  ex- 
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press  or  Implied  contract  to  pay  a  certain 
amount  at  a  certain  time.  22  Am.  &  £ng. 
Enc.  Law,  680;  Merrlwether  y.  Garrett,  102 
U.  S.  472.  26  L.  Ed.  197;  Balles  y.  Des 
Moines,  127  Iowa,  126,  102  N.  W.  813.  We 
are  in  trouble  with  some  of  our  own  cases, 
howeyer,  notwltlistanding  the  plain  Intent 
of  the  statute  as  It  appears  to  us.  Within 
a  year  after  the  filing  of  the  opinion  in  the 
Brldgman  Case,  an  opinion  In  Equitable  Life 
Ins.  Co.  y.  Des  Moines,  74  Iowa,  178,  37  N. 
W.  141,  was  filed  in  which  It  was  held  with- 
out referring  to  the  Brldgman  Case  that 
the  outstanding  shares  of  stock  of  the  insur- 
ance company  constituted  debts  within  the 
meaning  of  the  law,  and  should  be  deducted 
from  Its  moneys  and  credits,  and  this  deci- 
sion was  followed  without  discussion  in  Ins. 
Co.  y.  Board,  75  Iowa,  770,  87  N.  W.  966. 
We  think  no  Just  distinction  can  be  made 
between  the  term  "debts,"  as  used  in  that 
opinion,  and  the  term  "credits,"  as  used  in 
the  statute  and  herein.  If  any  distinction 
in  principle  can  be  made,  it  must  be  based 
on  the  fact  that  In  the  Equitable  Case  there 
was  a  reserve  fund  in  the  hands  of  the  com- 
pany, which  was  required  by  law,  but  we 
think  that  fund  only  enlarged  the  property 
of  the  corporation  and  did  not  change  the 
character  of  its  stock.  See  in  this  connec- 
tion Ins.  Co.  y.  Board  of  Review,  131  Iowa, 
254,  108  N.  W.  305.  In  Bank  of  Albia  v. 
City  Council,  86  Iowa,  28,  52  N.  W.  334,  it 
was  held  that  shares  of  stock  in  a  national 
bank  were  credits  within  the  meaning  of 
section  802  of  the  Code  of  1873,  as  construed 
in  the  Equitable  Life  Ins.  Case,  supra,  and 
under  the  terms  of  the  United  States  stat- 
utes. It  was  said  in  the  opinion,  however, 
referring  to  some  of  the  other  sections  of 
the  statute  which  we  have  quoted:  "If  these 
sections  were  alone  to  be  considered,  we 
should  be  inclined  to  hold  that  shares  of 
stock  were  not  'credits'  within  the  meaning 
of  the  statute."  It  is  worthy  of  note  here 
that  the  Supreme  Court  of  the  United  States 
does  not  agree  with  the  decision  in  the  Bank 
of  Albla  Case  in  so  far  as  it  was  based  on 
the  federal  statutes.  Bank  of  Garnett  v. 
Ayers,  160  U.  S.  660,  16  'Sup.  Ct.  412,  40 
L.  Ed.  573;  Bank  y.  Chapman,  173  U.  S.  205, 
19  Sup.  Ct  407,  43  L.  Ed.  669.  Onr  own 
later  decisions  follow  the  Brldgman  Case, 
and  In  effect  overrule  the  Equitable  Life 
Ins.  Case  and  the  decisions  based  thereon, 
in  so  far  as  they  affect  the  question  under 
consideration.  It  is  further  to  be  noted  that 
In  1897  in  enacting  section  1311  of  the  Code, 
the  Legislature  amended  section  814  of  the 
Code  of  1873  by  expressly  providing  that 
building  and  loan  shares  of  stock  should  be 
classed  as  credits.  It  is  evident,  therefore, 
that  it  was  the  legislative  understanding 
that  the  Brldgman  Case  established  the  rule 
governing  the  matter,  and  that  the  amend- 
ment was  made  to  except  from  Its  operation 


building  and  loan  sharea.  It  was  a  legis- 
lative declaration  that  no  shares  of  stock 
other  ^an  building  and  loan  shares  should 
be  considered  as  credits  in  applying  the  stat- 
ute. See,  also,  as  throwing  light  on  the  ques- 
tion. Code,  H  1322.  1323,  1324.  It  is  evi- 
dent that  our  own  decisions  are  not  in  tiar- 
mony  on  the  question  under  consideration, 
and,  such  being  the  case,  we  should  without 
hesitation  give  the  statutes  controlling  the 
matter  their  proper  construction.  We  con- 
clude, therefore,  that  the  several  decrees  set- 
ting aside  the  assessments  made  by  the 
treasurer  must  be  reversed. 

On  plaintiffs'  appeal  the  Judgment  must  be 
afilrmed.  Reversed  on  defendants'  appeal 
and  remanded  for  a  decree  in  harmony  there- 
with.   Affirmed  on  plaintiffs'  appeaL 


DIELS  V.   KENNEDY.     (No.   16,356.) 
(Supreme  Court  of  Nebraska.    March  24,  1911.) 

(Byttahu*  ly  the  Court.) 

1.  APPEAI,  AND  E:rbob  ({|  248,  501*)— Ism- 
cocuTOBT  Order  —  Neoessitt  fob  Excep- 
tion IN  Lower  Court. 

Where  a  litigant  desires  a  review  of  an  in- 
terlocutory order  of  the  district  court,  it  is  nec- 
essary that  an  exception  be  taken  thereto,  and 
that  such  exception  be  shown  by  the  transcript 
of  the  record.  Ordinarily  a  failure  to  except  is 
a  waiver  of  the  error,  if  any  were  committed. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1432,  1435-146S,  2300- 
2305;    Dec.  Dig.  |§  248.  501.*1 

2.  PiXADiNO  (S  365*)- Motion  to  Strike. 

A  portion  of  a  paragraph  of  a  petition, 
though  inardstically  pleaded,  contained  facts 
which  were  material  to  plaintitf's  cause  of  ac- 
tion. Another  portion  of  the  same  paragraph 
was  not  material.  A  motion  to  strike  ont  the 
whole  of  the  paragraph  should  not  be  sustained. 
[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  Si  1163-1172;  Dec  Dig.  {  36a.»] 

3.  Sales  (|  377*)- Breach  or 'Contract— Ac- 
tions— SumciENCT  OP  Petition. 

The  petition,  set  out  in  substance  in  the 
opinion,  held  to  state  a  cause  of  action,  and  the 
sustaining  of  a  general  demurrer  thereto  and 
dismissing  the  action  was  erroneons. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1092;  Dec.  Dig.  S  377.*] 

4.  Damaoeb  ({{  22,  40*)— Breach— BIeasube 
OF  Damages. 

"The  general  rule  is  that  the  party  injured 
by  breach  of  contract  Is  entitled  to  recover  all 
his  damages,  including  gains  prevented,  as  well 
as  losses  sustained,  provided  they  are  certain 
and  such  as  might  naturally  be  expected  to  fol- 
low the  breach."  Western  Union  Telegraph 
Co.  V.  WilheUn,  48  Neb.  910,  67  N.  W.  870. 

[Ei.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  {{  59-61,  63,  72-S8;  Dec  Dig.  H 
22,  40.*] 

5.  Decision  Distinouished. 

Trinidad   Asphalt    Mfg.    Co.    y.    Buckstatt 
Bros.  Mfg.  Co.,  86  Neb.  623,  126  N.  W.  293,  dis- 
tinguished. 
Root,  Letton,  and  Rose,  33.,  diaaenting. 

Appeal  from  District  Court,  Da^es  C^onn- 
ty;    Harrington,  Judge. 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Olg.  Kay  No.  Sertos  *  Rep'r  Indazss 
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Action  by  Adolph  F.  Diels  agninat  Albert 
F.  Kennedy,  first  and  fall  name  unknown. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Henry  M.  Kidder,  for  appellant  X  E. 
Porter,  for  appellee. 

REESE,  C.  J.  This  action  was  commenced 
In  the  county  court  of  Dawes  county.  The 
suit  went  to  Judgment  and  determination  in 
that  court,  and  was  duly  appealed  to  the 
district  court,  where  plaintiff  filed  his  peti- 
tion In  numbered  paragraphs,  In  which  he 
alleged  (1)  that  plaintiff  was  engaged  in  the 
business  of  manufacturer  and  wholesale  deal- 
er in  flour,  com  meal,  and  feed,  at  Scrlbner; 
(2)  that  on  or  about  tbe  13th  day  of  March, 
1908,  tbe  defendant  entered  Into  a  written 
contract  with  plaintiff  for  the  purchase  by 
defendant  from  plaintiff  of  certain  quantities 
of  flour  and  corn  meal  of  certain  brands, 
specifically  set  out  In  the  petition;  (3)  that 
defendant  agreed  to  pay  for  the  same  the  sum 
of  5581.05;  (4)  that  plaintiff,  depending  up- 
on said  written  contract,  made  up  the  flour 
and  meal,  having  the  same  ready  for  delivery 
as  per  contract,  and  has  at  all  times  been 
ready  to  deliver  the  property  In  accordance 
and  compliance  with  the  conditions  of  tbe 
contract;  (5)  that  on  or  about  the  26th  day 
of  March,  1908,  plaintiff  received  by  mall  a 
letter  from  defendant,  wherein  defendant  re- 
fused to  perform  the  conditions  of  the  con- 
tract, and  thereby  repudiated  and  broke  tbe 
same  on  his  part;  (6)  that  the  cost  to  pro- 
duce the  flour  and  meal  was  $432,  that  the 
difference,  "to  wit,  the  sum  of  $149.05,  Is 
the  profit  accruing  to  the  plaintiff  on  the  said 
contract,  completed  by  the  parties  thereto, 
and  that  because  of  the  breach  thereof  on 
tbe  part  of  defendant  the  plaintiff  lost  the 
profit,  "and  is  therefore  damaged  in  the 
said  sum  of  $149.05  in  the  item  of  certain 
profits  lost";  (7)  that  the  plaintiff  is  further 
damaged  by  the  breach  of  tbe  contract  by  de- 
fendant In  the  sum  of  $100,  which  consists 
of  Interest  on  money  Invested  In  tbe  wheat 
and  com,  $5 ;  storage  on  the  flour  and  meal, 
$30;  expense  and  salary  of  salesman  in  pro- 
curing tbe  contract,  loss  of  time  of  plaintiff, 
and  incidental  expenses  Incurred  because  of 
the  repudiation  of  tbe  contract,  $05;  (8)  that 
the  total  amount  of  plaintiff's  damages  is 
tbe  sum  of  $249.05;  (9)  that  the  plaintiff 
[defendant?]  refusM  to  pay  the  contract  price 
of  the  fiour  and  meal  and  refuses  to  pay  tbe 
damages  as  alleged;  (10)  "plaintiff  alleges 
further  that  the  amount  claimed  by  him  in 
bis  petition  In  the  county  court  Is  $350,  and 
that  be  amends  in  this  petition  to  conform 
with  the  facts  proven."  There  Is  a  prayer 
for  Judgment  for  $249.05,  with  interest  and 
costs. 

After  the  filing  of  the  petition  and  after 
tbe  expiration  of  the  time  fixed  by  law  for 
answer,  and  no  answer  being  filed,  plaintiff 
filed  a  written  motion  for  a  default  against 


defendant  The  Journal  entries  do  not  show 
any  disposition  of  such  motion,  and  there- 
fore tbe  contention  of  plaintiff  that  an  error 
was  therein  committed  cannot  be  noticed. 
Defendant  filed  a  general  demurrer  to  tbe 
petition,  and  later  asked  leave  to  withdraw 
the  same  and  file  a  motion  to  strike  out  cer- 
tain parts  of  the  petition.  This  was  granted, 
and  the  action  of  the  court  Is  now  assigned 
as  error.  There  Is  no  exception  shown  by 
tbe  record,  and  by  failing  to  except  the  error. 
If  any,  was  waived.  However,  we  can  see 
no  reversible  error  in  this  action  of  the  court. 
Tbe  matter  was  within  its  discretion,  and  we 
can  observe  no  abuse  thereof.  Defendant 
then  filed  bis  motion  to  strike  out  tbe  sixth, 
seventh,  and  eighth  paragraphs  of  tbe  peti- 
tion. The  motion  was  sustained  as  to  the 
sixth  and  seventh  paragraphs,  and  to  which 
plaintiff  excepted  and  now  assigns  the  ruling 
for  error. 

As  to  the  seventh  paragraph,  there  can  be 
no  question  but  that  the  ruling  was  correct 
The  Items  of  damages  therein  set  up  were  not 
recoverable.  They  constituted  no  valid  claim 
or  cause  of  action.  As  to  tbe  sixth  para- 
graph. If  plaintiff's  contention  as  to  his  meas- 
ure of  damages  is  correct,  the  allegation  that 
It  cost  blm  $432  to  produce  tbe  fiour  and 
meal,  and  his  damages  were  tbe  difference  be- 
tween that  sum  and  the  contract  price,  was 
proper,  and  the  rullog  would  be  erroneous,  and 
the  paragraph  should  not  have  been  stricken 
out.  Tbe  remainder  of  the  paragraph,  while  In 
part  argumentative,  closes  with  tbe  averment 
that  he  is  damaged  In  tbe  sum  of  $149.03. 
The  motion  Is  to  strike  out  tbe  whole.  Tbe 
record  recites:  "Whereupon  tbe  plaintiff  in 
open  court  declines  and  refuses  to  make  any 
amendments  or  additions  to  his  said  petition 
as  the  same  remains  with  the  paragraphs 
stricken  as  hereinbefore  ordered,  and  tbe  de- 
fendant now  here  reflles  his  demurrer  to  tbe 
said  petition  as  it  now  stands,"  and  tbe  de- 
murrer was  sustained,  to  which  ruling  tbe 
plaintiff  excepted.  Tbe  demurrer  was  a  gen- 
eral one;  that  the  facts  stated  In  the  peti- 
tion did  not  constitute  a  cause  of  action.  Tbe 
action  of  the  court  In  permitting  defendant 
to  refile  the  demurrer  is  assigned  for  error, 
but  tbe  question  does  not  appear  to  have 
been  raised  In  the  district  court  Tbe  next 
contention  Is  that  the  court  erred  in  sus- 
taining tbe  demurrer. 

We  have  endeavored  to  set  out  briefiy,  but 
fairly,  an  epitome  of  the  petition  and  record. 
That  the  petition  Is  unsklllfully  drawn  and 
of  unnecessary  length  cannot  be  doubted. 
The  record  Is  poorly  made  up  and  Is  quite 
unsatisfactory  as  such.  Counsel  should  aid 
the  clerks  in  writing  up  tbe  records,  if  they 
desire  them  to  follow  prescribed  forms  and 
save  rights.  Plaintiff  elected  to  stand  upon 
his  petition  without  amendment,  when  plain- 
tiff moved  tbe  court  to  dismiss  the  suU, 
which  was  done,  and  Judgment  for  costs  ren- 
dered against  plaintiff.     Our  conclusion  Is 
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that  in  any  view  of  the  case  the  action  of 
the  district  court  In  sustaining  the  demur- 
rer was  erroneous.  Even  bad  the  sixth  para- 
graph of  the  petition  been  correctly  stricken 
out,  enough  remained  to  constitute  a  cause  of 
action  for  some  damages,  and  the  demurrer 
should  have  been  overruled. 

From  the  reading  of  the  briefs  it  appears 
that  the  dispute  Is  as  to  the  correct  measure 
of  damages;  th^  plaintiff  claiming  that  the 
true  measure  would  be  the  loss  of  profits  ac- 
cruing to  him,  liad  defendant  performed  the 
contract,  which  would  be  the  dUTerence  be- 
tween what  it  cost  plaintiff  to  furnish  the 
flour  and  meal  and  the  contract  price;  the 
difference  being  $149.05,  with  legal  interest 
This  method  of  measuring  damages  is  com- 
batted  by  defendant. 

In  Kreamer  v.  Irwin,  46  Neb.  827,  65  N.  W. 
885,  it  was  alleged  in  the  petition  that  a  con- 
tract was  entered  into  with  Irwin,  by  which 
Kreamer  agreed  to  furnish  the  labor,  mate- 
rial, and  tools  to  raise  and  level  the  floor  of 
a  store  building  belonging  to  Irwin,  the  price 
to  be  $100;  that  in  pursuance  of  the  con- 
tract he  made  all  necessary  preparation,  go- 
ing to  great  expense,  and  that  Irwin,  in  vio- 
lation of  his  contract,  refused  to  allow  him 
to  perform  the  contract  on  his  part.  We 
held  that  the  contractor's  measure  of  dam- 
ages was  the  profit  he  would  have  made  on 
the  contract,  had  he  performed  it  The  same 
was  held  in  Western  Union  Telegraph  Co.  v. 
Wllhelm.  48  Neb.  910,  67  N.  W.  870;  Witten- 
berg V.  Mollyneaux,  55  Neb.  420,  75  N.  W. 
8.H15;  Id.,  00  Neb.  583,  83  N.  W.  842;  Hale  v. 
Hess  &  Co..  30  Neb.  42,  46  N.  W.  261;  Rus- 
sell V.  Horn,  Brannen  &  Forsyth  Mfg.  Co., 
41  Neb.  567,  59  N.  W.  901;  Schrandt.  v. 
Young.  2  Neb.  (Unof.)  546.  80  N.  W.  607; 
Parkins  v.  Missouri  P.  R.  Co.,  76  Neb.  242, 
107  N.  W.  260 ;  Sedgwick,  Damages  (8th  Ed.) 
H  192,  613 :  Wllllston.  Sales,  p.  960.  {  64,  cl.  4. 

The  case  of  Trinidad  Asphalt  Mfg.  Co.  v. 
Buckstaff  Bros.  Mfg.  Co.,  80  Neb.  623,  126 
N.  W.  293,  cited  by  defendant,  is  easily  dis- 
tinguished from  the  one  now  under  consid- 
eration. In  that  case  the  question  of  the 
measure  of  damages  was  not  involved.  The 
purchaser  of  the  goods  bad  countermanded 
his  order  before  shipment,  as  In  this  case, 
but  the  seller  shipped  the  goods  notwith- 
standing the  countermand  and  sued  for  the 
purchase  price.  The  holding  was  that  the 
purchase  price  could  not  be  collected,  the 
purchaser  having  refused  to  accept  the  ship- 
ment, but  that  the  action  must  be  for  dam- 
ages. This  suit  Is  for  damages,  the  measure 
of  which  is  the  difference  between  the  neces- 
sary cost  of  production  and  the  contract 
price,  which  would  be  the  loss  of  profits. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  leave 
to  the  plaintiff  to  amend  his  petition,  should 
he  elect  so  to  do,  and  for  further  proceedings. 

Reversed  and  remanded. 


ROOT,  J.  (dissenting).    I  do  not  concnr  in 
the  majority  opinion.    The  plaintiff  alleges 
that  he'  ia  a  manufactnrer  of,  and  a  whole- 
sale dealer  in,  flour  and  meal,  and  that  tbe 
contract  sued  on  Is  in  writing.     A  copy   of 
this  document  is  attached  to  and  made  a 
part  of  the  petition  and  is  a  simple  order  to 
the  plaintiff  to  ship  to  tbe  defendant  speci- 
fied quantities  of  certain  brands  of  fiour  and 
meal,  for  which  the  defendant  agrees  to  pay 
a  definite  price.    The  contract.  If  contract  it 
be,  is  not  signed  by  the  plaintiff,  nor  is  there 
any  allegation  in  the  petition  that  he  accept- 
ed the  order.    The  order  is  not  for  the  man- 
ufacture of  goods,  but  is  a  mere  memoran- 
dum of  purchase.    There  is  no  matter  of  In- 
ducement pleaded  In  the  petition  to  take  tbe 
case  out  of  the  ordinary  agreement  to  boy. 
It  affirmatively  appears  that  the  order  was 
countermanded  before  the  day  for  delivery 
and  before  any  of  the  fiour  or  meal  was  ship- 
Iied,  delivered,  or  tendered;  there  is  no  alle- 
gation in  the  petition  that  the  plaintiff  could 
not  sell  the  flour  and  meal  on  the  market: 
that  to  do  so  would  subject  him  to  any  extra 
expense;  that  his  market  was  so  limited  that 
the  defendant's  countermand  decreased  tbe 
plaintiff's    sales;    or    that    the    goods    were 
worth  less  on  the  market  than  the  defend- 
ant agreed  to  pay  therefor.    Under  these  cir- 
cumstauces  the  rule  that  the  seller  may  re- 
cover profits  lost,  because  the  buyer  counter- 
manded an  executory  contract  of  sale,  does 
not  apply.    In  the  event  that  the  buyer  thus 
countermands  an  order  for  the  purchase  of 
goods  recognized  as  staple  in   the  markei, 
prima  facie  the  measure  of  damages  is  the 
difference  between  the  market  value  of,  and 
the  contract  price  for,  the  goods  at  the  time 
of  delivery.    This  rule  has  been  recognized 
for   many   years  by   this  court    Dodge   v. 
Kiene,  28  Neb.  216,  44  N.  W.  191;    Lincoln 
Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb.  279,  (J2  X. 
W.  480 ;    Funke  v.  Allen,  54  Neb.  407,  74  N. 
W.  832,  09  Am.  St  Rep.  716 ;   Allen  v.  Rush- 
forth,  77  Neb.  840.  110  N.  W.  687.    The  Unit- 
ed States  Supreme  Court,  the  courts  of  last 
resort  in  26  sister  states,  in  England,  and  In 
Canada  so  hold.    Tbe  citations  may  be  found 
in  35  Cyc.  592  et  seq.    See,  also.  2  Mecbem, 
Sales,  {  1690;  Huguenot  Mills  v.  Jempson  ft 
Co.,  «8  S.  C.  303,  47  S.  B.  687,  102  Am.  St 
Rep.  073. 

It  is  unnecessary  to  extend  this  dissent  by 
a  review  of  the  authorities  cited  in  the  ma- 
jority opinion.  Not  one  'case  refers  to  a 
contract  for  the  sale  of  a  staple  of  commerce, 
goods  that  prima  facie  have  a  market  value 
in  every  civilized  community  during  any  sea- 
son of  the  year. 

Plaintiff  has  pleaded  no  fact  to  take  hia 
case  out  of  the  general  rule,  and  the  Judg- 
ment of  the  district  court  should  be  affirmed. 

LETTON  and  ROSE,  JJ.,  concur  In  dis- 
sent. 
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NBWEUJ  T.  NEWEU:^  et  «].     (No.  16,352.) 
<SupKine  Court  of  Nebraska.    March  16,  1911.) 

(BfttaUu  hv  tke  Court.) 

1.  Appeabanck   (I    24*)  —  Genebal   Appeab- 

ANCB— JUBISDICTION    RKQUIBED. 

A  general  appearance  in  a  cause  by  a  de- 
fendant confers  jurisdiction  over  him  in  the  ac- 
tion where  the  appearance  is  made,  without  ref- 
erence to  whether  jurisdiction  was  obtained  by 
process  or  not. 

[EkI.  Note. — For  other  cases,  see  Appearance, 
Cent.  Die.  H  118-143;   Dec.  Dig.  {  24.*] 

2.  COUKTB  (I  80*)-^trBIBDICTIOW— STBIKINQ 
DBimDANT'S  AltSWn  TO  THE  MERITS— E^- 
VBCT. 

The  striking  of  defendant's  answer  to  the 
merits  from  the  files  of  the  cause  does  not  oust 
the  court  of  jurisdiction  over  him. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
IMg.  i  30.»] 

3.  JUDOMENT    (I    18*)— VALIDITT. 

While  the  striking  of  an  answer  from  the 
files  in  a  suit  for  divorce  and  alimony,  because 
of  the  failure  of  a  defendant  to  pay  required 
alimony  and  suit  money,  is  erroneous  and  would 
be  reversed  on  appeal  after  jnd^:ment,  the  decree 
is  not  void.  The  law  prescribes  a  method  for 
the  correction  of  such  errors,  and  its  provtoions 
should  be  followed  if  a  review  is  desired. 

[E^.  Note.— For  other  casea,  see  Judgment, 
Dec.  Dig.  i  la*] 

4.  DivoBCE  (I  246*)— Decree  for  AiuioNT- 

Vacation. 

Where  a  decree,  even  If  erroneous,  is  ren- 
dered, granting  both  a  divorce  and  alimony  to 
the  wile,  the  husband  will  not  be  permitted  to 
assail  and  strike  out  the  provision  for  alimony 
alone,  leaving  that  part  of  the  decree  for  di- 
vorce stand.  His  remedy  is  by  appeal  from 
the  final  decree. 

lEd.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  I  246.*] 

Appeal  from  District  Ootirt,  Douglas  Coun- 
ty;   Sutton,  Judge. 

Action  by  Carrie  Newell  against  Andrus 
J.  Newell  and  another.  Judgment  for  plain- 
tiff, and  the  qientloned  defendant  appeals. 
Dismissed. 

Sbotwell  &  Sbotwell,  for  appellant 

KEESE,  C.  J.  This  was  an  action  for  di- 
vorce and  alimony.  Defendant  appeared  gen- 
erally, first,  by  application  for  extension  of 
time  In  which  to  answer,  and,  second,  by  fil- 
ing an  answer  to  the  merits.  Upon  appli- 
cation by  plaintiff  defendant  was  ordered  to 
pay  certain  sums  of  money  for  temporary 
alimony,  suit  money,  and  attorney's  fees. 
This  he  failed  to  do,  and  upon  motion  the 
court  ordered  his  answer  to  be  stridden  from 
tbe  files.  That  order  was  erroneous.  Mc- 
Namara  r.  McNamar»,  86  Neb.  631,  126  N. 
W.  »4,  27  liu  E.  A.  (N.  S.)  106Z  No  excep- 
tion was  taken  to  tbe  decision,  and  no  ap- 
peal was  taken  from  the  final  decree  of  di- 
vorce and  alimony,  which  was  subsequently 
rendered.  The  cause  was  tried,  and  on  Jan- 
nary  17,  1908,  the  court  filed  a  memorandum 


of  the  decree  granting  tbe  divorce  and  or- 
dering the  paymoit  of  $1,000  alimony.  On 
tbe  14tb  day  of  January,  1909,  defendant 
filed  his  motion  "to  strike  and  dismiss  and 
vacate  from  the  decree  •  •  •  the  judg- 
ment for  permanent  alimony"  for  the  rea- 
sons that  (1)  service  was  bad  upon  defend- 
ant by  publication;  (2)  no  personal  service 
of  summons  was  bad  upon  defendant;  (3)  de- 
fendant was  not  permitted  to  be  heard  in 
defense  of  such  Judgment;  (4)  tbe  judgment 
for  permanent  alimony  was  rendered  without 
giving  defendant  the  right  and  opportunity 
to  be  beard  in  defense;  (5)  defendant's  an- 
swer being  arbitrarily  and  without  just 
cause  stricken  from  tbe  files,  his  personal 
appearance  was  stricken  from  the  record 
with  It;  (6)  defendant's  attorney  having 
withdrawn  from  the  case  there  was  no  ap- 
pearance in  bis  behalf;  (7)  the  decree  for 
jpermanent  alimony  Is  void  and  rendered 
against  defendant  without  due  process  of 
law.  This  motion  was  not  presented  to  tbe 
court  until  the  3d  day  of  March,  1909,  when 
It  was  overruled,  to  which  defendant  except- 
ed, and  brings  that  ruling  to  this  court  by 
appeal.  No  brief,  argument,  or  other  appear- 
ance is  made  by  plaintiff  in  this  court,  and 
the  cause  is  submitted  upon  the  brief  of  de- 
fendant, the  appellant 

It  is  contended  by  defendant  that  the 
striking  of  his  answer  from  the  flies  divested 
the  court  of  all  jurisdiction  over  him,  and 
that  its  future  decree  is  void  for  want  of 
such  jurisdiction.  This  contention  Is  based 
largely  upon  the  alleged  fact  that  Jurlsdio 
tion  was  obtained  by  publication.  We  need 
not  Inquire  here  whether  tbe  jurisdiction 
was  obtained  in  the  first  instance  by  pub- 
lication or  personal  service,  as  the  general 
appearance  made  perfect  that  jurisdiction, 
without  reference  to  the  service,  or.  Indeed, 
if  any  service  was  bad.  As  we  have  seen, 
the  order  striking  the  answer  from  the  files 
was  erroneous,  and  the  decree  could  have 
been  reviewed  and  the  error  corre<-ted  by 
appeal.  So  far  as  Is  shown  by  the  record 
then  made,  that  action  of  the  court  was 
entirely  satisfactory  to  defendant  By  fail- 
ing to  appeal,  he  lost  his  right  to  have  that 
order  reviewed.  The  motion  to  strike  out 
a  part  only  of  a  decree,  leaving  tbe  divorce 
stand,  cannot  be  treated  as  a  motion  for  a 
new  trial,  for  that  seems  not  to  have  been 
desired.  Tbe  appeal  from  tbe  overruling  of 
the  motion  cannot  have  the  effect  of  liriu;;Ing 
up  the  whole  case  for  review.  Tbe  law  pro- 
vides a  method  for  the  correction  of  errors, 
and  the  proceeding  here  adopted  does  not 
comply  with  any  of  its  provisions. 

Tbe  order  of  the  district  court  overrullnf; 
defendant's  motion  cannot  be  reviewed,  aii.i 
tbe  appeal  Is  dismissed  at  defendant's  costs 

LETTON,  J.,  not  sitting. 
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MASON  V.  ROWLEY  et  al    (No.  16,993.) 
(Sapreme  Court  of  Nebraska.    March  24,  1911.) 

(Svlltthut  (y  the  Court.) 

Judgment  (5  743*)— Res  Judicata— Tituc  to 
Reai.  ESbtate. 

A  judgment  of  the  district  court,  having 
jurisdiction  of  the  subject-matter  and  all  of  the 
necessary  parties  in  an  action  to  quiet  title, 
and  from  which  no  appeal  has  been  taken,  is 
binding  and  conclusive  as  to  the  rights  of  the 
same  parties  in  a  subsequent  proceeding  by 
which  It  is  sought  to  partition  the  land  in  ques- 
tion in  such  former  action. 

[E!d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  Sf  1275-1277;    Dec.  Dig.  S  743.»] 

Appeal  from  District  Court,  Harlan  Coun- 
ty;  Dungan,  Judge. 

Action  by  Lester  Harlan  Mason  against 
Ida  E.  Rowley  and  others.  From  the  Judg- 
ment, certain  of  the  defendants  appeal.  Af- 
firmed. 

James  O.  Thompson  and  W.  J.  Purse,  for 
appellants.  Field,  Rlcketts  &  Rlcketts,  for 
appellee. 

BARNES,  J.  This  is  an  appeal  from  a 
Judgment  of  tbe  district  court  of  Harlan 
county  in  a  partition  suit  confirming  shares 
in,  and  directing  a  sale  of,  a  quarter  section 
of  land  situated  in  that  county.  The  action 
was  commenced  by  Lester  Harlan  Mason 
against  George  W.  Holmes,  who  was  in  pos- 
session, and  all  others  who  have  or  claim  to 
have  an  interest  In  the  premises.  By  the 
Judgment,  of  which  complaint  is  made,  it 
was  declared  that  the  plaintlfF  and  William 
O.  Mason  were<each  the  owners  in  fee  simple 
of  an  nndivided  one-fifth  of  the  land  in  ques- 
tion, subject  to  an  estate  for  life  of  the  de- 
fendant Nancy  E.  Mason;  that  the  defendant 
Holmes  was  the  owner  in  fee  simple  of  an 
undivided  tli^ee-flfths  of  said  real  estate,  sub- 
ject to  the  life  estate  aforesaid,  of  which  he 
was  also  the  owner;  that  the  defendant 
James  O.  Thompson  has  a  lien  on  the  un- 
divided one-half  of  whatever  interest  tbe 
Mason  heirs  may  have  or  receive;  that  tbe 
plaintiff  was  entitled  to  the  partition  of  tbe 
premises,  and  one  Thomas  W.  Carroll  was 
appointed  referee  to  make  such  partition. 
All  of  the  defendants,  except  George  W. 
Holmes  and  wife,  excepted  to  the  decree,  and 
have  prosecuted  this  appeal. 

The  only  question  presented  for  our  de- 
termination is.  Have  the  defendants  Ida  E. 
Rowley,  Henry  L.  Mason,  and  Effie  1.  Har- 
roun  each  an  undivided  one-fifth  interest  in 
the  land  in  question,  subject  to  the  life  es- 
tate above  mentioned? 

It  appears  that  In  1881  one  William  B. 
Mason,  a  resident  of  Harlan  county,  died, 
leaving  a  widow  and  five  children,  of  which 
tbe  last  above  named  were  three.  At  the 
time  of  his  death  be,  with  his  family,  occu- 


pied the  land  in  question  herein  as  a  home- 
stead. Early  in  1883  the  widow,  as  adminis- 
tratrix, pursuant  to  a  license  obtained  from 
the  district  court  of  that  county,  sold  tbe 
land  to  pay  tbe  debts  of  tbe  decedent's  es- 
tate, and  she  and  the  several  heirs,  then  mi- 
nors, surrendered  possession  thereof  to  tbe 
purchaser.  Defendant  Holmes,  by  mesne 
conveyances,  holds  under  the  purchaser  at 
that  sale,  and  he  and  his  grantors  have  held 
possession  thereunder,  claiming  title  from 
1883  until  190C,  when  defendant  Holmes 
brought  suit  against  the  several  parties  to 
quiet  his  title  as  against  the  widow  and  tbe 
heirs  of  William  Mason,  who  are  the  defend- 
ants in  this  case.  The  five  Mason  heirs  an- 
swered, alleging  the  homestead  character  of 
the  land,  and  prayed  that  they  might  be  de> 
creed  to  be  tbe  sole  owners  thereof,  subject 
to  the  life  estate  of  Nancy  B.  Mason,  and 
that  their  title  thereto  be  quieted  and  con* 
firmed  in  them.  Nancy  E.  Mason  answered 
and  claimed  an  estate  in  the  premises  for 
life.  The  trial  court  in  that  action  found  for 
all  of  the  defendants  except  the  widow.  An 
appeal  was  taken  to  this  court,  where  it 
was  held  that  so  much  of  the  decree  of  the 
trial  court  as  granted  any  relief  to  the  de- 
fendants Rowley,  Henry  L.  Mason,  and  Effle 
I.  Harroun  was  erroneous;  that  as  to  them 
tbe  action  should  have  been  dismissed,  and 
tbe  title  to  three-fifths  of  the  land  in  con- 
troversy should  have  been  quieted  in  the 
plaintlfF  Holmes.  Thereupon  the  cause  was 
remanded,  with  directions  to  the  trial  court 
to  enter  a  Judgment  In  accordance  with  the 
opinion.  See  Holmes  v.  Mason,  80  Neb.  44^. 
114  N.  W.  606. 

When  that  cause  again  came  on  for  hear- 
ing heto're  the  district  court  upon  the  man- 
date, that  court  rendered  Judgment  therein 
as  follows:     "This  cause  coming  on  to  be 

heard  upon  this day  of ,  1908, 

on  the  mandate  of  the  Supreme  Conrt  and 
the  court  bebig  fully  advised  in  tbe  premises, 
and  it  being  made  to  appear  from  the  man- 
date that  tbe  decree  of  this  court  as  to  tbe 
defendants  Nancy  E.  Maron.  Lester  Harlan 
^lason,  and  William  G.  Mason  was  in  all 
things  affirmed,  nnd  as  to  the  defendants 
Ida  E.  Rowley,  H.  L.  Mason,  and  EfDe  I. 
Harroun  the  decree  of  the  court  was  revers- 
ed, with, costs  In  favor  of  tbe  plaintiff,  and 
said  cause  was  remanded,  with  directions  to 
enter  decree  in  accordance  with  tlie  opinion 
of  the  Supreme  Court  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  an  un- 
divided two-fifths  of  the  northwest  quarter 
of  section  seventeen  flT),  township  two  (2) 
north,  of  range  eighteen  (18)  west  of  the  eth 
P.  M.,  be  and  the  same  hereby  is  quieted  and 
settled  In  the  defendants  Lester  Harlan  Ma- 
son and  William  G.  Mason,  subject  to  an  es- 
tate therein  in  the  plaintiff,  (Jeorge  W. 
Holmes,  for  tbe  life  of  the  defendant  Nancy 
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B.  MaBon,  and  subject  to  the  right  of  X  O. 
Thompson,  as  his  Interest  appears  under  con- 
tracts with  said  defendants.  And  It  la  fur- 
ther adjudged  and  decreed  that  the  plaintiff 
Is  entitled  to  the  exclusive  use  and  enjoy- 
ment of  the  land  above  described  to  the  ex- 
clusion of  all  of  the  defendants  during  the 
life  of  the  defendant  Nancy  E.  Mason,  and 
that  the  title  to  an  undivided  three-flfths  of 
the  above-described  premises  be  and  the  same 
hereby  is  quieted  in  the  plaintiff,  George  W. 
Holmes,  as  against  all  the  defendants,  and 
that  plaintiff  recover  costs  of  the  Supreme 
Court  as  against  the  defendants  Ida  E.  Row- 
ley, Henry  £>.  Mason,  and  Effle  I.  Harroun, 
and  that  in  this  court  each  party  pay  his  or 
her  own  costs." 

To  that  judgment  no  exceptions  were  tak- 
en, and  it  was  approved  as  to  form  and  sub- 
stance by  counsel  for  both  parties.  No  ap- 
peal was  prosecuted  therefrom,  and  no 
motion  was  ever  made  to  modify  it  in  any  re- 
spect That  judgment  responds  to  the  Issues 
made  by  the  pleadings,  for  in  that  action  the 
only  issue  between  Holmes,  on  the  one  hand, 
and  Rowley,  Harroun,  and  Henry  L.  Slason. 
on  the  other,  was.  Who  was  the  owner  of 
the  fee  title  to  the  land  In  question,  subject 
to  the  use  of  the  premises  for  the  life  of  Nan- 
cy E.  Mason?  That  court  had  Jurisdiction  to 
try  the  title  to  the  land  In  question,  subject 
to  the  Interest  of  the  life  tenant,  and  it  ex- 
pressly quieted  and  settled  three-flfths  of  that 
title  in  George  W.  Holmes  as  against  Row- 
ley, Harroun^  and  Henry  L.  Mason;  that 
was  all  the  Interest  claimed  by  the  defend- 
ants last  named  In  that  action.  The  parties 
to  that  suit  and  those  in  the  Instant  case  were 
the  same,  and  the  judgment  there  rendered 
is  binding  and  conclusive  upon  all  of  them. 
Therefore,  by  the  adjudication  of  a  court  of 
general  Jurisdiction,  three-fifths  of  the  re- 
mainder In  fee  of  the  land  in  question  here- 
in was  quieted  and  settled,  and  is  now.  In 
the  defendant  George  W.  Holmes  as  against 
Rowley,  Harroun,  and  Henry  L.  Mason.  To 
say  that  those  parties  had  any  interest  In 
the  land  when  the  present  partition  suit  was 
commenced  is  to  Ignore  that  judgment  If 
Rowley,  Harroun,  and  Henry  L.  Mason  had 
no  Interest  In  the  property  when  this  action 
was  commenced,  they  were  not  necessary 
parties  to  this  suit.  They  no  longer  had  any 
share  in  the  property;  they  had  no  Interest 
in  the  title;  and  therefore  the  decree  of  the 
district  court  in  this  case  was  correct.  In 
t&ct,  it  was  the  only  judgment  which  that 
court  could  have  lawfully  rendered. 

This  view  of  the  matter  renders  a  decision 
of  any  of  the  other  questions  presented  by 
counsel  for  the  appellants  wholly  a  work  of 
supererogation. 

The  Judgment  of  the  district  court  was 
right,  and  is  affirmed. 

FAWCETT,  J.,  not  sitting. 


McLANE  V.  McLANB.     (No.  16,378.) 
(Supreme  Court  of  Nebraska.    March  24,  1911.) 

(Byllaiu*  hy  th«  Court.) 

1.  PlKADIHO   ({  34*)— COHSTBUCTION   ON   AP- 
PEAL. 

If  a  petition  is  not  attacked  until  after  as 
appeal  to  this  court,  it  should  be  liberally  con- 
stmed  for  the  purpose  of  sustaining  the  jodg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  {  34.*] 

2.  DivoBCE   (§  93*)— Petition— StJmciENCT. 

The  petition  in  this  case  is  sufficient  to 
sustain  a  decree  divorcing  the  plaintiff  from  the 
defendant. 

[EJd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {§  282^307;  Dec.  Dig.  {  83.*] 

Appeal  from  District  Court,  Richardson 
County;  Pemberton,  Judge. 

Action  by  Thomas  McLane  against  Ollle  M. 
McLane.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Edwin  Falloon,  for  appellant  Reavis  & 
Reavls,  for  appellee. 

ROOT,  J.  This  is  an  appeal  by  the  defend- 
ant from  a  decree  of  divorce.  No  bill  of  ex- 
ceptions of  the  evidence  is  presented,  but 
the  defendant  contends  that  the  facts  stated 
in  the  petition  are  not  sufficient  to  give  the 
court  Jurisdiction  or  to  Justify  a  decree  of 
divorce. 

The  plaintiff,  in  a  petition  filed  March  15, 
1909,  alleges  that  "he  has  been  a  resident  of 
Richardson  county.  Neb.,  for  more  than  six 
months  preceding  the  filing  of  the  petition." 
The  plaintiff  also,  in  effect  further  alleges 
that  about  September  1,  1907,  and  for  two 
years  prior  thereto,  the  parties  resided  in 
Kansas  City,  Mo.,  and  about  the  last-named 
date  the  defendant  Inducied  him  to  visit  his 
sister  In  Richardson  county  and  subsequent- 
ly, without  Just  cause,  refused  to  permit  him 
to  return  home,  but  threatened  him  with  ar- 
rest should  he  do  so,  and  thereafter,  solely 
because  of  his  physical  condition,  abandoned 
and  cruelly  refused  to  care  for  or  nurse  him, 
although  he  was  In  failing  health  and  unable 
to  procure  by  his  own  efforts  the  necessities 
of  life. 

The  petition  was  not  assailed  In  the  dis- 
trict court,  but  the  defendant  answered,  ad- 
mitting the  marital  relations  and  denying  all 
other  allegations.  Under  the  circumstances 
of  this  case  the  positive  allegation  of  six 
months'  residence  in  Nebraska  should  pre- 
vail over  any  Inconsistent  Inference  that  may 
be  drawn  from  other  statements  In  the  peti- 
tion. 

So,  also,  concerning  the  alleged  acts  of 
cruelty,  the  evidence  may  have  disclosed  that 
the  plaintiff,  while  sick  and  destitute,  was, 
without  cause  or  excuse,  wantonly  and  cruel- 
ly abandoned  by  the  defendant,  excluded 
from  his  home,  and  thrown  upon  the  charity 
of  his  relations  or  of  the  public,  and  thereby 
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bis  morbid  pbyslcal  condition  aggravated. 
The  evidence  may  have  exhibited  such  a  con- 
dition brought  about  by  the  deliberate  \(Tong- 
ful  conduct  of  the  defendant  as  to  bring  the 
case  clearly  witbin  the  rule  announced  In 
Ellison  V.  Ellison,  65  Neb.  412,  91  N.  W.  403, 
and  reaffirmed  in  Preuit  v.  Preuit,  129  N.  W. 
175,  and  in  Myers  v.  Myers,  130  N.  W.  254. 

The  petition  should  be  liberally  construed 
for  the  purpose  of  sustaining  the  judgment 
Latenser  v.  Misner,  66  Neb.  340,  76  N.  W. 
897;  Sorensen  v.  Sorensen,  68  Neb.  483,  94 
N.  W.  540,  98  N.  W.  837,  100  N.  W.  930,  103 
N.  W.  455;  Western  Travelers'  Accident 
Ass'n  V,  Tomson,  72  Neb.  674,  101  N.  W.  341, 
103  N.  W.  695,  105  N.  W.  293.  In  our  opinion 
in  the  condition  of  the  record  the  petition 
sustains  the  decree. 

The  Judgment  of  the  distvict  court  there- 
fore is  affirmed. 


In  re  GRAY'S  ESTATE. 
NEITZELv.  PURCHASE  et  al.    (No.  16.320.) 
(Supreme  Ciourt  of  Nebraska.    March  24, 1911.) 

(Svllaliu  by  the  Court.) 

1.  WlLM   (I  331*)— Pkobatk  Instbuctions— 
EviDENCK  TO  Sustain. 

In  a  contest  over  the  probate  of  a  will,  it 
is  error  to  instmct  the  jary  that  their  verdict 
will  be  that  the  instrument  offered  for  probate 
is  not  the  will  of  decedent,  if  they  find  she 
did  not  sign  it,  where  the  evidence  is  insuffi- 
cient to  sustain  such  a  finding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f§  782-787;  Dec.  Dig.  {  331.»] 

2.  Witnesses  (|  211*)— PaivrLEOKD  CoiofUNi- 
CATioNS— Testimony  of  Fbtsician. 

In  a  contest  over  the  probate  of  a  will 
between  the  person  therein  named  as  an  execu- 
tor OF  a  legatee  and  the  heirs  at  law  of  de- 
cedent section  333  of  the  Code  of  Civil  Pro- 
cedure, forbidding  the  disclosure  of  privileged 
communicntions,  does  not  prevent  a  physician 
from  testifying  on  behalf  of  either  side  of  the 
controversy  to  the  mental  condition  of  testatrix, 
though  the  information  which  enables  him  to 
do  so  was  acquired  solely  in  his  professional 
capacity  while  attending  her  during  her  last  ill- 
ness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  773;  Dec.  Dig.  {  211.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Day,  Judge.  * 

Robert  B.  Neltzel  presented  the  will  of 
Mary  A.  Gray  for  probate.  Harriet  E.  Pur- 
chase and  others  filed  objections.  From  a 
judgment  denying  probate  of  the  will,  Neltzel 
appeals.    Reversed  and  remanded. 

McGilton,  Gaines  &  Smith  and  T.  A.  Hol- 
llster,  for  appellant  John  C.  Wliarton  and 
Byron  G.  Burbank,  for  appellees. 

ROSE,  J.  In  this  suit  the  will  of  Mary 
A.  Gray,  deceased,  Is  contested.  It  was  dat- 
ed and  witnessed  at  her  home  in  Waterloo, 
Douglas  county,  October  31,  1907,  and  slie 
died  at  the  same  place  November  8,   1907. 


Robert  E.  Neltzel  was  named  in  the  will  as 
an  executor  and  is  the  proponent  The  prin- 
cipal legatee  is  Electa  A.  Teal,  with  whom 
testatrix  lived  at  the  time  of  ber  deatb. 
They  were  relatives  by  marriage^  bat  not  bj 
blood.  When  proponent  presented  the  will 
to  the  county  court  of  Donglas  county  Cor 
probate,  the  heirs  at  law  of  testatrix,  who  are 
contestants,  made  a  number  of  objections, 
among  which  are  the  following:  Testatrix 
was  not  of  sound  mind  when  she  pretended 
to  execute  the  wtIL  She  did  not  sign  it. 
She  did  not  execute  it  In  undertaking  to 
make  the  will  she  was  undnly  influenced  by 
Electa  A.  TeaL  The  county  court  overruled 
all  the  objections,  and  admitted  the  will  to 
probate.  Contestants  appealed  to  the  district 
court,  where  a  trial  resulted  in  a  verdict  in 
their  favor.  From  a  judgment  reciting  that 
the  Instrument  offered  for  probate  is  not  the 
will  of  Mary  A.  Gray,  deceased,  proponent 
has  appealed  to  this  court  The  real  contro- 
versy is  between  the  heirs  at  law  and  the 
principal  legatee. 

In  substance,  the  trial  court  instructed  tlie 
jury:  Your  verdict  will  be  that  the  instru- 
ment offered  for  probate  is  not  the  will  of 
decedent  if  70u  And  from  the  evidence  she 
did  not  sign  it  Tliis  is  assigned  as  error 
on  the  ground  that  there  is  no  evidence  to 
sustain  such  a  finding.  The  argument  of 
proponent  on  this  point  seems  to  t>e  con- 
clusive. The  attestation  clause  Is  in  due 
form,  and  it  was  signed  by  the  following  wit- 
nesses: I^elen  B.  Gould,  a  neighbor  of  tes- 
tatrix; Anna  Buman,  a  professional  nurse 
who  attended  her  during  her  last  illness; 
Harvey  D.  Kelly,  an  attending  physician; 
Robert  EI  Neltzel,  cashier  of  the  Bank  of 
Waterloo.  At  the  trial  each  of  these  persons 
testified  to  having  signed  the  attestation 
clause  as  a  subscribing  witness  at  the  time 
and  place  stated  In  the  will,  and  that  Mary 
A.  Gray,  in  the  presence  of  each  of  them, 
signed  the  will.  Anna  Buman  farther  tes- 
tified: "Mrs.  Gray  wrote  her  name  first  and 
I  was  asked  to  write  mine,  and  tlie  rest  fol- 
lowed me."  She  also  testified:  "We  signed 
immediately  after  she  signed  ber  name." 
And  further:  "Mrs.  Gray  asked  me  to  sign 
the  will."  The  testimony  of  all  the  subscrib- 
ing witnesses  was  of  like  import  In  addi- 
tion each  testified,  after  showing  the  proper 
qualifications,  that  at  the  time  the  will  was 
signed  testatrix  was  of  sound  mind.  The 
evidence  of  her  testamentary  competency  is 
uncontradicted.  Contestants  made  no  effort 
to  prove  that  testatrix  did  not  sign  the  will, 
except  by  H.  B.  Waldron,  who  was  an  officer 
of  the  Citizens'  State  Bank  of  Waterloo. 
She  bad  formerly  been  a  depositor  of  bis, 
and  her  last  business  transaction  with  him 
occurred  March  2,  1906,  when  she  transfer- 
red by  check  from  his  bank  to  the  bank  of 
which  proponent  was  cashier  a  balance  of 
$3,538.89.     Waldron  produced  the  check  on 
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the  witness  stand,  and  Identified  tbe  signa- 
ture of  the  drawer  as  that  of  testatrix.  In 
qualifying  himself  to  express  an  opinion  on 
tbe  genuineness  of  her  signature,  he  stated 
in  answer  to  a  question  that  he  knew  "tbe 
signature  of  Mary  A.  Gray  in  the  usual 
trmuaction  of  her  affoirt."  Tbe  will  was 
tben  submitted  to  him,  and  be  was  asked 
wbetlier  tbe  signature  was  that  of  Mary  A. 
Gray,  and  answered:  "It  Is  not  her  sig- 
nature." On  cross-examination  be  was  ask- 
«d:  'Ton  do  not  say  that  she  did  not  write 
the  name  that  appears  there?"  His  reply 
was:  "No,  sir."  He  was  not  present  when 
ttie  will  was  signed,  and  bis  opinion.  In  con- 
nection with  tbe  signatures  tbemselres,  is  tbe 
only  proof  on  tliat  subject  outside  of  the  tes- 
timony of  tbe  subscribing  witnesses.  Tbe 
facts  showing  tbe  reasons  for  a  dlCTerence  in 
the  appearance  of  the  signatures  on  tbe  two 
instruments  were  fully  shown  by  uncontra- 
dicted evidence.  Tbe  check  was  drawn 
March  2,  1906,  when  testatrix  was  an  active 
woman.  More  than  a  year  later  she  fell  and 
was  fatally  Injured  by  the  breaking  of  a 
bone.  She  had  been  an  Invalid  five  months 
when  she  signed  her  wlU  October  31,  1907, 
and  she  was  reclining  in  an  invalid's  chair 
at  the  time.  Her  nurse  had  given  her  long- 
distance glasses,  instead  of  her  reading  glass- 
es, and  for  that  reason  she  could  not  see 
well  while  signing  her  name.  According  to 
his  own  testimony,  Waldron's  last  business 
transaction  with  testatrix  occurred  March  2, 
1906,  and  there  is  notUng  to  Indicate  that  he 
took  into  account  the  changed  conditions 
when  be  expressed  the  opinion  that  the  sig- 
nature to  the  win  was  not  hers.  His  testi- 
mony was  applicable  alone  to  earlier  times 
and  circumstances.  When  all  tbe  facts  are 
considered,  his  opinion  does  not  contradict 
the  direct  and  positive  testimony  of  tbe  four 
subscribing  witnesses  that  testatrix  signed 
tbe  will  In  their  presence  October  31,  1907. 
There  is  nothing  to  impeach  these  witnesses 
or  to  discredit  their  testimony.  Tbe  original 
check  and  the  will  itself  are  in  tbe  record 
and  the  signatures  themselves  contain  no  in- 
dication that  either  is  not  genuine,  when 
the  changed  conditions  and  difference  in 
time  are  understood.  The  evidence  is  wholly 
insufficient  to  sustain  a  finding  that  tbe  will 
was  not  signed  by  testatrix,  and  that  ques- 
tion should  not  have  been  submitted  to  the 
Jury.  Proof  that  testatrix  was  of  sound 
mind  and  that  the  will  was  duly  executed  Is 
also  uncontradicted.  These  questions  like- 
wise were  erroneously  submitted  to  tbe  Jury. 
Proponent  offered  to  show  the  mental  con- 
dition of  testatrix  by  Dr.  James  C.  Agee, 
who  was  called  as  a  witness,  but  tbe  trial 
court  rejected  bis  testimony  on  the  ground 
that  tbe  information  which  enabled  him  to 
testify  on  that  subject  was  acquired  by  him 
in  his  professional  capacity  while  be  was  at- 
tending her  as  a  pliysician  during  her  last 
illness.  This  ruling  is  assigned  as  error. 
To  sustain  the  trial  court,  contestants  Invc^e 


the  statutory  provision  that  no  pbyslciau 
"shall  be  allowed,  in  giving  testlmcmy,  to  dis- 
close any  confidential  communication,  proper- 
ly Intrusted  to  him  in  bis  professional  ca- 
pacity, and  necessary  and  proper  to  enable 
him  to  discharge  tbe  functions  of  bis  office 
according  to  the  usual  course  of  practice  or 
discipline."  Code  Civ.  Proc.  Sf  333,  334.  The 
question  presented  by  the  record  may  be 
stated  in  this  form:  In  a  contest  over  tbe 
probate  of  a  will,  between  a  legatee  or  an 
executor  and  the  heirs  at  law  of  testatrix, 
may  tbe  latter's  physician  testify  to  her  men- 
tal competency,  over  the  objection  of  such 
heirs,  where  the  Information  which  enables 
blm  to  do  so  was  acquired  solely  in  his  pro- 
fessional capacity,  while  attending  her  dur- 
ing her  last  Illness?  The  Code  provides  that 
the  patient  may  waive  tbe  privilege  or  pro- 
tection of  the  statute;  but  there  Is  eminent 
authority  for  the  doctrine  that  the  right  of 
waiver  cannot  be  exercised  by  any  one  else, 
and  that  testimony  of  the  physician  as  to 
the  mental  comi>etency  of  his  deceased  pa- 
tient should  be  excluded  under  the  circum- 
stances of  this  case.  In  re  Will  of  Hunt,  122 
Wis.  460,  100  N.  W.  874 ;  In  re  Estate  of  Van 
AlsUne,  26  Utah,  193,  72  Pac.  942;  Auld  v. 
Cathro,  128  N.  W.  (N.  D.)  1025,  and  cases 
cited;  In  re  Estate  of  Nelson,  132  Cal.  182,  64 
Pa&  294.  This  court,  however,  has  held  that 
the  statutory  right  of  waiver  extends  to 
"the  personal  representative  of  a  deceased! 
person."  Parker  v.  Parker,  78  Neb.  535,  111 
N.  W.  119.  May  one  class  of  representatives 
in  a  contest  over  tbe  probate  of  a  will  waive 
the  privilege  to  tbe  exclusion  of  another 
class,  where  tbe  respective  rights  of  the  dis- 
putants depend  on  the  mental  condition  of 
a  deceased  person?  Does  the  statute  permit 
heirs  at  law  to  require  a  disclosure  on  part 
of  tbe  physician,  if  his  patient  was  insane, 
and  suppress  the  truth.  If  mentally  compe- 
tent? No  such  intention  can  be  found  in 
tbe  statute  or  in  the  reasons  for  its  enact- 
ment If  heirs  at  law  to  protect  the  prop- 
erty of  their  ancestor  from  an  insane  act 
and  to  obtain  their  own  rights  under  the 
statute  of  distributions  may  require  a  physi> 
clan  to  testify  to  tbe  condition  of  his  pa- 
tient's mind,  there  is  no  reason  why  a  legatee 
or  an  executor  may  not  also  call  upon  him 
for  the  purpose  of  prot^tlng  the  will  and  a 
legacy  under  it  Having  held  in  the  case 
last  cited  that  the  right  to  waive  the  statu- 
tory privilege  extends  to  the  personal  repre- 
sentative of  a  deceased  person,  consistency 
and  Justice  require  a  construction  which  per- 
mits an  executor  or  a  legatee  to  compel  a 
physician  to  testify  to  tbe  mental  condition 
of  bis  patient, .  when  tliat  question  Is  in- 
volved in  a  contest  with  the  heirs  over  tbe 
probate  of  the  patient's  will.  Though  tbe 
courts  of  the  country  are  divided  on  this  ques- 
tion, the  construction  here  announced  has  fre- 
quently been  adopted  under  similar  statutes. 
Thompson  v.  Ish,  99  Mo.  160,  12  S.  W.  510, 
17  Am.  St  Bep.  562;  Denning  r.  Botcher, 
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91  Iowa,  425,  69  N.  W.  69;  Winters  v.  Win- 
ters, 102  Iowa,  63,  71  N.  W.  184,  63  Am.  St. 
Rep.  428;  In  re  Walker's  Will,  128  N.  W. 
(Iowa)  386 ;  In  re  Estate  of  Sbapter,  35  Colo. 
678,  86  Pac.  688,  6  L.  B.  A.  (N.  S.)  676,  117 
Am.  St  Rep.  216;  Olson  y.  Court  of  Honor, 
100  Minn.  117,  110  N.  W.  374,  8  L.  R.  A.  (N. 
S.)  621,  117  Am.  St  Rep.  676.  The  courts, 
bowever,  have  autborltr  to  protect  tbe  mem- 
ory of  deceased  persons  from  objectionable 
disclosures.  Denning  v.  Butcher,  91  Iowa, 
426,  69  N.  W.  69. 

For  the  errors  discussed,  the  judgment  of 
the  district  court  Is  reversed,  and  tbe  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 


BTRON  REED  CO.  et  al,  v.  CITT  OP 

OMAHA.    (No.  16,376.) 

(Supreme  Onrt  of  Nebraska.    Marcb  24, 1911.) 

(ByUaiiu  hy  the  Court.) 

1.  Municipal  Corporations   ({  614»)— Spk- 

OIAL  ASSEBSVENTS— StATUPOBY    PROVISIONS. 

Chapter  15,  Laws  1903,  which  purports  to 
cure  irregularities  in  special  assessments  levied 
in  dtles  of  tbe  metropolitan  class  subsequent  to 
March  15,  1897,  and  authorizes  the  tazmg  offi- 
cers to  relevy  those  assessments,  does  not  by  its 
own  force  deprive  the  officers  of  authority  to 
relevy  special  assessments  levied  prior-  to  that 
date. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  514.*] 

2.  MuNioiPAi.  Corporations  (|  611*)  — Spk- 
ciAi,  AssKssMBNTS— Orders  of  Board  or 
Equalization — Appeal— Procedure. 

.  The  procedure  in  the  district  court  on  ap- 
peals from  orders  made  by  the  board  of  equafl- 
zation  in  metropolitan  cities  is  the  same  as  on 
appeals  from  a  judgment  of  a  justice  of  the 
peace.  The  parties  should  file  pleadings  and 
may  introduce  any  competent  evidence  relevant 
to  the  issues,  which  should  be  the  same  as  those 
joined  before  the  board. 

[Ed.  Note. — ^For  other  cases,  see  Municiiwl 
(jorporatlons,  Dec.  Dig.  |  311.*] 

3.  Municipal  Corporations  (|  514*)  — Spe- 
cial ASSESSIIENTS— KELEVY — LiACBEB— ISS- 
TOPPEL. 

If  the  taxing  officers  of  a  city  of  the  metro- 
politan class  fail  for  more  than  10  years  to  re- 
levy a  special  assessment  after  it  has  been  ad- 
judged invalid,^  or  after  other  lilie  assessments  in 
the  same  district  have  lieen  adjudged  Invalid  for 
a  reason  that  will  control  all  the  assessments 
levied  at  the  same  time,  the  delay  will  estop  the 
city  from  relevying  tlie  assessment  upon  lots 
that  have  been  transferred  subsequent  to  tbe 
date  the  original  assessment  was  levied,  unless 
for  some  lawful  reason  the  owner  of  tbe  proper- 
ty is  estopped  to  avail  himself  of  the  defense  of 
laciies. 

[E!d.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1213;  Dec.  Dig.  f 
514.*] 

Appeal  from  District  CourK  Donglas  Coun- 
ty;  Estelfe,  Judge. 

Proceedings  by  the  City  of  Omaha  to  re- 
levy a  special  sewer  assessment  to  which 
the  Byron  Reed  Company  and  others,  prop- 
erty owners,   objected.     From  a  Judgment 


holding  the  relevy  valid,  the  property  own- 
ers  appeal.    Reversed  and  remanded. 

Charles  Haffke,  for  appellants.  I.  J.  Duns 
and  John  A.  Rlne,  for  appellee. 

ROOT,  3.  Tbe  district  court  of  Douglas 
county,  upon  an  appeal  of  several  property 
owners  from  an  order  of  the  board  of  equal- 
ization of  the  city  of  Omaha  and  an  ordi- 
nance relevying  a  special  assessment  levied 
In  1888  to  pay  the  cost  of  constructing  a 
sewer,  adjudged  the  relevy  valid.  The  prop- 
erty owners  appeal. 

The  case  was  evidently  tried  In  the  dis- 
trict court  upon  the  evidence  contained  In  a 
bill  of  exceptions  settled  and  allowed  by  tbe 
board  of  equalization.  The  evidence  Is  un- 
satisfactory In  some  respects,  but  it  proves 
that  the  sewer  was  constructed  and  the  orig- 
inal levy  made  in  1888.  At  this  time  the  ap- 
pellants' real  estate  constituted  part  of  an 
undivided  tract  within  the  boundaries  of  the 
sewer  district  According  to  an  account  kept 
by  the  comptroller,  sufiScient  of  the  special 
assessments  levied  in  the  sewer  district  have 
been  paid  to  balance  the  charges  for  war^ 
rants  drawn  against  the  levy,  plus  a  charge 
for  fees  and  $14.53  transferred  to  a  sinking 
fund.  This  account  also  contains  an  entry: 
"Taxes  canceled,  $282.75,"  and  "taxes  uncol- 
lected, $66.00."  The  aggregate  of  the  con- 
tested levy  Is  $282.75.  The  evidence  tends 
to  prove  that  each  appellant  purchased  bis 
property  subsequent  to  the  original  levy.  In 
1906  the  city  council,  by  resolution,  request- 
ed the  city  treasurer  to  give  a  description  of 
all  lots  and  tracts  of  land  within  the  city 
upon  which  special  assessments  had  been 
levied,  and  subsequently  canceled  and  direct- 
ed the  city  engineer  to  prepare  and  report 
plans  for  the  reassessment  of  this  real  es- 
tate. The  order  of  the  board  of  equalization 
recites  that  in  making  the  relevy  appealed 
from  it  finds  that  benefits  have  been  bestow- 
ed as  shown  by  the  levies  prepared  by  the 
city  engineer.  Unless  we  should  presume 
from  the  proceedings  that  the  special  assess- 
ment first  levied  upon  the  Ittner  tract  out 
of  which  the  appellants'  lots  were  carved, 
has  been  canceled,  there  Is  no  proof  in  tbe 
record  of  that  fact;  nor  is  there  any  proof 
that  the  assessment  was  canceled  by  a  Judg- 
ment of  court,  or  that  the  legality  of  all  the 
assessments  levied  in  the  sewer  district  In 
1888  was  demonstrated  by  a  Judgment  in- 
volving an -assessment  against  some  tract  of 
land,  not  owned  by  any  of  the  appellants. 
Independently  of  the  proceedings  referred 
to,  there  Is  no  proof  that  the  original  assess- 
ment laid  against  the  Ittner  tract  has  not 
been  paid.  Under  these  circumstances  should 
the  district  court  have  adjudged  the  relevy 
valid? 

The  original  assessment  was  doubtless 
made  by  virtue  of  sections  60  and  78,  di.  10, 
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Laws  1887,  which  autborized  the  mayor  and 
dty  council  to  create  sewer  districts  within 
the  city ;  to  construct  sewers  and  to  pay  the 
cost  thereof  by  the  levy  of  special  assees- 
meota  upon  the  lots  and  lands  within  the 
district;  and  also  authorize  a  relevy  of  all 
assessments  declared  void,  or  concerning 
which  a  doubt  existed.  Section  94  of  the  act 
of  1887  in  general  terms  also  gave  the  city 
taxing  officers  authority  to  relevy  general 
taxes  and  special  assessments  which  could 
not  be  collected,  because  of  any  error  or  Ir- 
regularity in  the  original  proceedings.  Sec- 
tion TSof  the  charter  was  amended  by  chap- 
ter 13,  Laws  1889,  so  as  to  omit  all  refer- 
ence to  the  relevy  of  an  assessment,  but  the 
mayor  and  dty  council  have  at  all  times 
since  the  enactment  of  chapter  10,  Laws 
1887,  had  authority,  more  or  less  general  in 
Its  terms,  to  relevy  special  assessments  which 
bave  failed,  because  of  any  irregularity  or 
omission  on  the  part  of  the  taxing  officers. 
The  exercise  of  that  authority  with  respect 
to  sewer  assessments  has  been  approved  in 
Mercer  Co.  v.  City  of  Omaha,  76  Neb.  289, 
107  N.  W.  665,  and  in  Richardson  v.  City  of 
Omaha,  78  Neb.  79,  110  N.  W.  648.  In  1903 
the  Legislature,  by  chapter  15,  Laws  1903 
(section  250,  c.  12a,  Comp.  St  1909),  provided 
that  all  defects,  whether  Jurisdictional  or 
otherwise,  in  all  special  assessments  levied 
In  cities  of  the  metropolitan  class  subse- 
quent to  March  16,  1897,  were  cured,  and 
the  taxing  officers  were  authorized  to  relevy 
all  those  uncollected  assessments.  This  act 
was  held  valid  in  Gardiner  v.  City  of  Oma- 
ha, 85  Neb.  681,  124  N.  W.  105.  The  appel- 
Innts  contend  that  the  construction  given 
this  act  In  the  Gardiner  Case  deprives  the 
taxing  officers  of  authority  to  relevy  an  as- 
sessment levied  prior  to  March  15,  1897. 
The  sole  question  argued  and  determined  in 
Gardiner  v.  Omaha,  supra,  was  whether  the 
classification  made  by  the  Legislature  in  en- 
acting the  statute,  supra,  was  valid,  or 
whether  that  classification  was  so  unreason- 
able and  capricious  as  to  bring  the  act  with- 
in the  condemnation  of  section  15,  art  8,  of 
the  Constitution,  which  provides,  among  oth- 
er things,  that  the  Legislature  shall  not  pass 
local  or  special  laws  incorporating  cities,  or 
changing  or  amending  their  charters.  The 
act  cures  defects  In  special  assessments,  and 
vests  the  taxing  officers  with  greater  au- 
thority than  can  be  found  In  the  city  char- 
ter, but  does  not  purport  to  repeal  the  char- 
ter provisions  or  to  prohibit  the  taxing  of- 
ficers from  proceeding  thereunder.  Howev- 
er, it  evidences  the  legislative  thought  that 
metropolitan  cities  should  act  with  reason- 
able celerity  in  relevying  special  assess- 
ments. 

It  is  unnecessary  to  say  Just  how  far  the 
Legislature  may  proceed  within  constitution- 
al limits  In  devising  and  providing  a  proce- 
dure for  the  collection  of  special  assessments 
to  reimburse  the  state,  or  any  of  its  subdi- 


visions, for  money  expended  in  the  construc- 
tion of  public  Improvements  which  specially 
I>eneflt  the  property  assessed.  Where,  how- 
ever, that  authority  is  delegated  to  a  mu- 
nicipality, it  should  act  with  some  reasona- 
ble degree  of  promptness,  or  the  defense  of 
laches  may  be  interposed  by  a  property  own- 
er who  purchased  his  holdings  sut)sequent 
to  the  original  levy,  and  under  such' circum- 
stances that  he  is  not  estopped  to  set  up 
the  defense  of  laches.  If  the  dty,  having 
the  authority  to  act,  fails  to  do  so  for  10 
years  after  a  special  assessment  has  been 
declared  void,  or  for  10  years  after  the  In- 
validity of  all  special  assessments  levied  for 
a  particular  improvement  has  been  demop- 
strated  by  a  Judgment  in  a  suit  maintained 
or  defended  by  the  owner  of  one  or  more  lota 
in  the  district,  it  should  not  be  permitted, 
over  the  objection  of  an  individual  who  ac- 
quired title  subsequent  ^o  the  original  levy, 
to  exercise  that  authority. 

The  defense  of  laches  is  recognized  In 
Hamilton,  Law  of  Special  Assessments,  f 
828,  and  in  State  v.  District  Court  68  Minn. 
242,  71  N.  W.  27,  and  was  applied  to  defeat 
a  reassessment  in  City  of  Olympia  t.  Knox, 
49  Wash.  537,  95  Pac.  1090.  The  Legisla- 
ture^ by  the  enactment  of  chapter  15,  Laws 
1903,  recognized  the  principle,  and,  while 
that  act  does  not  control  this  case,  it  Is  im- 
portant in  determining  the  latitude  that 
should  be  accorded  the  city  in  analogous 
cases.  In  saying  this  we  do  not  overlook  the 
statement  in  the  charter  to  the  effect  that 
special  assessments  shall  constitute  a  per- 
petual lien  upon  real  estate  affected  there- 
by, but  a  void  assessment  is  not  a  Hen  upon 
the  property  It  purports  to  incumber.  Nei- 
ther do  we  forget  that  In  Mercer  Co.  v.  Om- 
aha, supra,  we  held  that  the  statute  of  lim- 
itations does  not  apply  to  the  relevy  of  a 
special  assessment  In  that  case  the  pro- 
ceedings to  relevy  were  instituted  within  10 
days  after  the  assessment  was  adjudged 
void.  The  defense  of  laches  was  not  dis- 
cussed in  that  case,  nor  could  It  have  been 
maintained  upon  the  reported  facts.  We  do 
not  desire  to  be  understood  as  holding  or 
suggesting  that  a  relevy  made  by  the  tax- 
ing officers  of  a  metropolitan  city  more  than 
10  years  after  the  original  levy  was  made 
should  be  held  void,  if  collaterally  attacked. 

The  proof  is  not  so  dear  that  we  should 
definitely  dispose  of  this  case,  nor  is  it  spe- 
cific enough  to  sustain  the  Judgment  appeal- 
ed from.  If,  upon  a  retrial  of  the  case,  it 
shall  appear  that  the  special  assessmenta 
levied  in  1888  to  pay  for  constructing  the 
sewer  in  district  No.  79  were  adjudged  In- 
valid more  than  10  years  preceding  the  date 
In  1905,  when  the  council  by  resolution  ini- 
tiated the  proceedings  for  a  rdevy  of  the  con- 
tested assessmenta,  and  that  the  appellante 
did  not  own  their  holdinj(s  when  the  origi- 
nal assessment  was  made,  there  will  be  proof 
of  such  laches  as  should  defeat  the  relevy. 
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nnless  there  Is  proof  of  some  facts  or  cir- 
cumstances sufBdent  to  avoid  the  defense  of 
laches. 

The  city  charter  contemplates  that,  on  ap- 
peals to  the  district  court  from  orders  en- 
tered in  cases  of  special  assessments,  plead- 
ings will  be  filed  and  Issues  joined  as  on  ap- 
I>ealB  from  judgments  of  justices  of  the 
peace.  In  the  case  at  bar  a  petition,  but  no 
answer,  was  filed.  We  do  not  think  the  city 
intended  to  confess  the  allegations  in  the  pe- 
tition, but  it  should  have  answered.  The 
case  was  evidently  tried  by  the  district  court 
on  the  theory  that  an  answer  had  been  filed, 
and  the  case  has  been  considered  on  that 
theory  in  this  court  The  statute  gives  the 
right  to  appeal,  and  consequently  either  lit- 
igant in  the  district  court  may  introduce 
any  competent  evidence  relevant  to  the  is- 
sues. 

We  have  not  ovedoolced  the  other  subjects 
discussed  in  the  briefs,  but  it  is  not  thought 
necessary  to  discuss  or  determine  them  upon 
the  evidence  before  us. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


SUTORIUS  V.  STALDBiR.     (No.  16,379.) 
(Supreme  Court  of  Nebraska.    March  24, 1911.) 

(SvUahut  bv  the  Covrt.) 

1.  Bastabds    (f    40*)  —  Pbockedinos  —  CoH- 

FLAINT  —  SCMICIENCT     OF     VEBiriCATION  — 

Waiveb. 

The  statute  requires  that,  upon  complaint 
of  bastardy  on  oath  or  affirmation  made  to  a 
justice  of  the  peace,  "the  justice  sliall  take  audi 
accusation  in  writing,  and  thereupon  issue 
his  warrant."  Gomp.  St.  1909,  c.  37,  §  1.  A 
complaint  verified  before  a  notary  public  is  in- 
sufficient ;  but,  if  no  objection  is  made  until 
after  the  hearing  before  the  justice,  the  objec- 
tion is  waived. 

[Ed.   Note.— For   other   cases,   see   Bastards, 
Cent  Dig.  §S  99-105 ;   Dec.  Dig.  {  40.*] 

2.  Bastabds  (8  71*)— Pboceedings— Dutt  to 
Instruct — Cbedibilitt  of  Witness. 

Tlie  trial  court  is  not  required  to  instruct 
the  jury  which  witness  is  the  most  credible. 

[Ed.    Note.— For   other    cases,    see    Bastards, 
Cent.  Dig.  {  186;   Dec.  Dig.  |  71.*] 

3.  Bastabds  (|  71*>— Pboceedings— Instbtjc- 

TIONS. 

Requested  instructions  stated  in  the  opin- 
ion are  found  to  have  been  properly  refused, 
and  certain  instructions  given  are  not  found 
to  be  prejudicially  erroneous. 

[EM.    Note.— For   other    cases,   see    Bastards, 
Cent.  Dig.  {  186;    Dec.  Dig.  f  71.*] 

4.  Bastabds  (I  78*)— Pboceedings— Support 
OF  Child — Excessivenbsb  of  Judgment. 

The  condition  and  ability  of  the  defendant 
in  bastardy  proceedings  should  be  considered 
in  determining  the  amount  that  be  should  be  re- 
quired to  contribnte  toward  the  support  of  the 
child. 

[Ed.   Note.— For   other   cases,   see   Bastards. 
Cent.  Dig.  M  194-200;    Dec.  Dig.  {  78.*] 


(Additional  BvTtabut  ly  Bdttoriol  StaifJ 
6.  Tbial  (I  131*)— Watvbb  or  Objectiows— 

IHPBOPEB    LANOUAOK   OF   COUNSEL. 

Where  it  does  not  appear  that  any  objec- 
ti(Hi  to  alleged  improper  language  used  by  coun- 
sel in  their  argument  was  made  at  the  time, 
or  the  attention  of  the  court  called  to  any  sup- 
posed prejudice  arising  therefrom,  the  objec- 
tion is  waived. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  312-314;  Dec.  Dig.  S  131.*] 

Appeal  from  District  Court  Richardson 
County;   Raper,  Judge. 

Action  by  Emma  Eliza  Sutorius  against 
Guy  Stalder.  Judgment  for  plaintifT,  and  de- 
fendant appeals.    Modified  and  affirmed. 

E.  Falloon  and  Burkett,  Wilson  &  Brown, 
for  appellant    Reavis  &  Reavls,  for  appdlee. 

SEDGWICK,  J.  Upon  a  Jury  trial  In  tbe 
district  court  of  Richardson  county  the  de- 
fendant was  found  guilty  of  being  the  fa- 
ther of  the  plalntlfT's  bastard  child,  and 
Judgment  was  entered  accordingly.  He  has 
appealed  to  this  court. 

1.  In  the  beginning  of  the  trial  the  defend- 
ant objected  to  any  evidence  being  received 
because  the  original  complaint  filed  with  the 
Justice  of  the  peace  was  sworn  to  before  a 
notary  public.  This  objection  was  overruled, 
and  this  is  the  first  ground  urged  for  re- 
versal. The  statute  provides  that  upon  com- 
plaint of  this  character  on  oath  or  affirma- 
tion made  to  a  Justice  of  the  peace  In  tbis 
state,  "the  Justice  shall  take  such  accusation 
in  writing,  and  thereupon  issue  his  warrant." 
Comp.  St  1909,  c.  37,  {  1.  The  complaint 
should  be  taken  by  the  justice  and  the  oatb 
or  affirmation  administered  by  bim.  Filing 
a  complaint  with  the  Justice,  verified  before 
a  notary  public,  is  not  a  compliance  wltb 
the  statute.  In  Richards  v.  State,  22  Neb. 
145,  34  N.  W.  346,  it  was  held  that  an  in- 
formation charging  embezzlement  and  filed 
in  the  district  court  verified  before  a  notary 
public,  was  irregular,  and  it  was  said  that 
such  oath  must  be  taken  before  a  Judicial 
officer;  but  the  court  added:  "It  may  be, 
however,  that  the  plaintiff  has  waived  that 
objection  by  pleading  to  the  information." 
The  case  at  bar  is  a  civil  action.  It  has 
some  of  the  characteristics  of  a  criminal 
proceeding.  The  complaint  and  warrant  are 
for  the  purpose  of  securing  the  attendance  of 
the  defendant  and  to  enable  the  Justice  to 
enforce  such  settlement  as  the  defendant 
may  make  with  the  plaintUT,  if  they  agree 
upon  a  settlement,  and  enforce  a  compliance 
with  the  statute  on  the  part  of  the  defend- 
ant No  objection  to  this  complaint  was 
made  before  the  Justice,  and  the  record 
shows  that  the  plaintiff  was  sworn  as  a  wit- 
ness before  the  justice  In  the  presence  of  the 
defendant  and  his  attorneys,  and  that  her 
allegations  were  reduced  to  writing  by  the 
Justice  and  were  by  him  certified  to  the  dis- 
trict court     If  this  was  not  a  substantial 
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compliance  with  the  statnte,  the  defendant 
has  waived  the  Irregnlarlty  by  appearing 
before  the  district  court  without  having 
made  any  objections  before  the  Justice  of 
any  supposed  defect  In  the  proceedings  there. 

2.  Section  5  of  the  bastardy  act  (Comp. 
St  1009,  c.  37)  provides  that:  "On  the  trial 
of  the  Issue  the  Jury  shall.  In  behalf  of  the 
man  accused,  take  Into  consideration  any 
want  of  credibility  In  the  mother  of  the 
bastard  child ;  also  any  variations  In  her 
testimony  before  the  Justice  and  that  liefore 
the  Jury;  and  also  any  other  confession  of  her, 
at  any  tlme^  which  does  not  agree  with  her 
testimony,  on  any  other  pleas  or  proofs  made 
and  produced  on  behalf  of  such  accused  per- 
son." The  defendant  requested  the  court  to 
fflve  an  Instruction  to  the  Jury  which  em- 
braced substantially  these  provisions  of  the 
statute  and  then  contained  the  following 
words:  "If  you  believe,  from  the  evidence, 
that  her  statements  are  conflicting,  then 
her  testimony  is  not  of  equal  credibility  with 
tliat  of  the  defendant,  and  you  cannot  find  a 
verdict  In  her  favor,  unless  this  want  of 
credibility  Is  overcome  by  other  reliable  evi- 
dence." This  instruction  was  refused,  and  of 
course  properly  so.  It  was  not  the  province 
of  the  court  to  tell  the  Jury  which  witness 
was  the  most  credible  or  under  what  circum- 
stances the  testimony  of  one  witness  would 
not  be  of  equal  credibility  with  another. 

3.  Defendant  complains  of  the  refusal  of 
the  court  to  give  another  instruction  request- 
ed by  him;  but  the  substance  of  this  in- 
struction, so  far  as  It  was  proper  to  be  given 
to  the  Jury,  was  contained  in  Instructions 
given  by  the  court  upon  its  own  motion. 
The  instruction  as  requested  would  have 
been  erroneous.  It  contained  the  statement 
that  the  Jury  must  not  only  find  that  the 
plaintiff's  testimony  was  true,  but  that  in 
addition  "the  testimony  adduced  In  favor  of 
the  complainant  is  of  such  a  character  that 
it  preponderates  and  overcomes  the  testi- 
mony of  the  defense."  This  Is  not  a  correct 
statement  of  the  law.  If  the  Jury  found  that 
the  plalntlfTs  testimony  Is  true  as  It  is  con- 
tained In  this  record,  they  should  find  the 
verdict  In  her  favor. 

The  court  was  right  in  refusing  to  instruct 
the  Jury  that  the  plaintlflF  "is  financially  In- 
terested In  the  result  of  this  case,  •  •  * 
and  •  •  •  you  will  take  Into  considera- 
tion this  interest"  Of  course  it  Is  true  that 
the  plaintiff  was  financially  interested  in  the 
case,  and  so  was  the  defendant,  and  the  court 
properly  instructed  the  Jury  to  take  into 
consideration  any  interest  that  any  witness 
had  in  the  result  of  their  verdict  and  that 
was  aU  tliat  the  court  was  required  to  do. 

The  defendant's  fourth  request  was  as  fol- 
lows: "Yon  are  instructed  that  neither  the 
filing  of  the  complaint  In  this  action  nor  the 
defendant's  arrest  and  being  bound  over  to 
this  court,  nor  yet  the  birth  of  the  child, 
raises  any  presumption  of  the  defendant's 


guUt"  It  surely  la  not  prejudicial  error  to 
refuse  to  instruct  such  commonplaces  aa 
these. 

In  the  fifth  request  the  court  was  asked 
to  tell  the  Jury  that  "she  must  not  only  over- 
come any  Inconsistent  statements  that  she 
may  have  made,  but  in  addition  thereto  she 
must  satisfy  the  Jury,  by  a  preponderance  of 
the  evidence,  that  the  charge  contained  in  the 
complaint  is  true."  If  the  plaintiff  proved 
the  guilt  of  the  defendant  by  a  preponder- 
ance of  the  evidence,  she  has  done  all  that  it 
was  necessary  for  her  to  do.  It  would  be 
misleading  to  infer  to  the  Jury  that  there 
was  or  might  be  something  in  addition  for 
the  plaintiff  to  do. 

The  tenth  request  of  the  defendant  was  BlB 
follows:  "The  court  Instructs  the  Jury  that' 
if  they  believe  from  the  evidence  that  the 
only  evidence  tending  to  prove  the  guilt  of 
the  defendant  is  the  testimony  of  the  prose- 
cuting witness,  Emma  Sutorlus,  and  that  her 
testimony  on  any  material  point  is  untrue, 
then  the  Jury  is  at  liberty  to  disregard  her 
whole  testimony."  This  form  of  instruction 
appears  to  have  been  approved  by  the  Su- 
preme Court  of  West  Virginia  in  a  prosecu- 
tion for  rape  (State  v.  Perry,  41  W.  Va.  641, 
24  S.  E.  634);  but  it  was  wholly  unnecessary 
in  this  case.  The  court  had  Instructed  the 
Jury  on  its  own  motion  upon  this  point  If 
the  testimony  of  plaintiff  was  the  only  evi- 
dence tending  to  prove  the  guilt  of  the  de- 
fendant, that  fact  would  not  change  the  rule, 
and  would  not  add  anything  to  the  instruc- 
tion, but  might  be  misleading. 

The  eleventh  request  for  Instruction  was 
as  follows:  "The  court  Instructs  the  Jury 
that  if  tbey  believe  from  the  evidence  in  the 
case  that  the  crime  charged  against  the  de- 
fendant rests  alone  on  the  testimony  of  the 
prosecuting  witness,  Emma  Sutorius,  then 
they  should  scrutinize  her  testimony  with 
care  and  caution."  The  Jury  should  scrutin- 
ize the  testimony  of  every  witness  with  care 
and  caution,  and  especially  if  that  witness 
was  shown  to  have  a  direct  Interest  In  the 
litigation.  The  instruction  given  by  the 
court  covers  this  point 

The  defendant  complains  that  In  the  state- 
ment of  the  case  the  court  neglected  to  in- 
struct the  Jury  as  required  by  section  6  of 
the  act  It  is  better  to  comply  with  the 
provisions  of  this  section  in  a  separate  in- 
struction, and  this  was  done  in  this  case. 

The  court  defined  what  is  meant  by  a 
preponderance  of  the.  evidence  as  follows: 
"To  determine  the  question  in  this  case  by 
the  preponderance  of  the  evidence  is  meant 
that  you  are  to  put  all  the  evidence  in  favor 
of  the  plaintiff  on  one  side  of  the  scale,  all 
the  evidence  la  favor  of  the  defendant  on  the 
other  side  of  the  scale,  and  whichever  side 
makes  down  weight  has  the  preponderance 
of  the  evidence.  If  a  witness  says  something 
you  are  satisfied  In  your  sound  Judgment  Is 
not  the  truth,  then  you  are  entitled  to  dls- 
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r^iard  It;  and  it  Is  for  you  to  determine  how 
mnch  weight  shall  be  given  to  the  testimony 
of  any  witness.  It  is  for  you  to  determine, 
In  case  of  a  conflict  of  evidence,  what  witness 
tells  the  truth  and  where  the  truth  lies. 
Yon  are  not  to  determine  it  arbitrarily  or 
through  prejudice,  but  weigh  it  over  careful- 
ly and  consider  it  carefully,  and  take  into 
consideration  ail  the  circumstances,  all  the 
evidence  In  the  case,  and  then  it  is  for  you 
to  determine  what  the  truth  is  and  liow 
much  weight,  or  how  little,  you  should  give 
to  any  witness."  This  Instruction  is  com- 
plained of.  It  is  not  in  the  usual  form  of  an 
approved  ezplanaClon  of  the  preponderance 
of  the  evidence.  It  might  in  some  cases  con- 
fuse the  jury;  but  we  cannot  believe  that, 
in  connection  with  the  other  instructions  giv- 
en, the  jnry  was  misled  thereby. 

Complaint  is  made  of  misconduct  of  plain- 
tiff's counsel  in  their  argument  of  the  case 
to  the  jury.  It  does  not  appear  that  any 
objection  to  the  language  used  by  counsel 
was  made  at  the  time,  and  we  do  not  find 
that  the  attention  of  the  court  was  called  to 
any  supposed  prejudice  arising  therefrom. 
So  far  as  we  have  observed,  the  attention  of 
the  trial  court  was  first  called  to  this  mat- 
ter in  affidavits  filed  upon  a  motion  for  new 
trial.    This  objection  therefore  was  waived. 

It  is  cont»ided  that  the  judgment  is  ex- 
cessive. In  this  contention  we  think-  there 
is  mme  merit  The  order  of  the  court  was 
that  the  defendant  pay  to  the  plaintiff  $1,400, 
being  $100  per  annum  for  14  years.  In  or- 
dinary cases  this  would  not  be  unreasonable. 
It  might  in  some  cases  be  inadequate.  The 
defendant  was  a  boy  under  18  years  of  age. 
He  had  inherited  $1,200.  He  earned  his  liv- 
ing as  a  farm  hand.  'The  amount  that  he 
would  be  required  to  pay  each  year  toward 
the  support  of  this  child  would  be  at  least 
one-half  of  his  entire  earnings. 

The  order  is  therefore  modified  so  as  to  re- 
quire payment  of  $75  per  annum,  and,  as  so 
modified,  the  judgment  of  the  district  court 
Is  affirmed. 

ROSE,  J.,  not  sitting. 


NORTTH  PLATTE  LAND  ft  WATER  CO.  t. 

ARNBTT  et  aL    (No.  16,293.) 
(Supreme  Court  of  Nebraska.    March  24, 1911.) 

(Bullaiui  by  the  Oowrt.) 
1.  Waters  and  Watkb  Coubsks  (|  158*>— 

LEASK— CONSTBUCnON. 

The  owner  of  semiarid  land,  by  ezecating 
a  contract  of  lease  therefor  and  granting  the 
right  to  use  an  appurtenant  water  privilege, 
impliedly  covenants  that  he  will  do  nothing  to 
interfere  with  the  tenant's  quiet  enjoyment  of 
the  real  totate  or  of  the  water  privilege  dur- 
ing the  term. 

JBd.  Note.— For  other  cases,  see  Waters  and 
Water  Courtes,  I>ec.  Dig.  f  158.*] 


[I 
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2.  Watebs  and  Wateb  ConasES  (|  1S8V^*) — 
Bbeacb  or  Covenants— Llabiutt  in  Dajc- 

AOES. 

And  in  such  a  case,  if  the  landloid  con- 
trols the  ditch  which  is  the  sooice  of  supply 
for  the  leased  premises,  and  without  just  cause 
will  not  i)ermlt  water  td  flow  into  the  main 
lateral  which  feeds  the  lateral  extending  to  the 
leased  land,  be  is  liable  to  the  tenant  for  re- 
sulting damages. 

Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  158%.*] 

3.  Appeal  and    Ebbob   (|   1062*)— Review— 

HaBIILESS    B3BB0B. 

And  if,  in  an  action  between  the  landlord 
and  tenant,  the  evidence  is  undisputed  concern- 
ing the  contract  of  lease,  the  landlord's  wrong- 
ful conduct,  and  the  resulting  damages,  and  a 
verdict  in  the  tenant's  favor  responding  to  the 
Issues  Is  amply  sustained  by  the  evidence,  the 
judgment  should  not  be  set  aside  because  the 
court  submitted  the  contract  to  the  jury  for 
their  construction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4212-4218;  Dec  Die.  | 
1062.*] 

Appeal  from  District  C!oart,  Lincoln  Cioiui- 
ty;  Grimes,  Judge. 

Action  by  the  North  Platte  Land  &  Water 
Company  against  E.  A.  Amett  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  O.  Heeler,  for  appellant  Wilcox  &  Hal- 
ligan,  tor  appellees. 

ROOT,  J.  This  Is  an  action  upon  two 
promissory  notes.  The  defendants  prevailed, 
and  the  plaintiff  appeals. 

The  notes  were  executed  In  consideration 
for  a  contract  of  lease  for  a  tract  of  semi- 
arid  land  served  by  an  irrigation  system 
which  is  owned  by  the  North  Platte  Irriga- 
tion &  Land  Company,  a  corporation;  the 
lease  also  gave  the  defendant  A.  W.  Amett. 
the  tenant  "permission  to  use  one  and  one- 
half  water  right  contract  North  Platte  Canal; 
subject  however  to  the  exact  terms  and  con- 
ditions of  the  water  contract  for  said  prem- 
ises." The  defendants  pleaded  that  the  land 
was  leased  for  agricultural  purposes  and  was 
useless  for  that  purpose  unless  irrigated; 
that  the  plaintiff  controlled  the  irrigation 
canal,  and,  although  there  was  an  abundance 
of  water  therein,  the  landlord  without  cause 
willfully  and  negligently  failed  to  famish 
water  for  the  tenant's  use.  Damages  exceed- 
ing the  amount  of  the  notes  were  demanded. 

Tlie  plaintiff  admits  In  its  reply  that  there 
was  an  abundance  of  water  tu  the  river  and 
In  the  main  canal,  and  the  testimony  Is  un- 
disputed on  this  point  It  was  the  duty  of 
the  ditch  rider  to  turn  water  into  the  late^ 
als,  and  he  was  under  the  plaintUTs  contnd 
during  those  seasons.  Tlie  evldmoe  Is  with- 
out conflict  that  repeated  requests  made  by 
the  tenant  to  the  ditch  rider  for  water  du^ 
Ing  the  Irrigation  seasoiiB,  and  complalnti 
made  to  the  plaintUTs  superlntotdent  wen 
unheeded,  and  practically  no  water  was 
available  for  the  leased  land,  and  that  by 
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reason  of  the  premises  his  growing  crops 
-were  stunted  asd  seriously  injured.  The  de- 
fendants were  not  In  default,  and  no  cause 
Is  shown  or  excuse  k1t«i  for  the  plaintiff's 
conduct.  The  Jury  evidenOy  allowed  the  de- 
fendants damages  to  the  extent  of  the  notes. 

The  plaintlfTs  brief  is  principally  devoted 
to  a  discussion  of  the  alleged  error  resulting 
from  an  Instruction  which  submits  the  con- 
struction of  the  contract  of  lease  to  the  Jury. 
The  contract  should  have  been  construed  by 
the  court;  but  it  does  not  follow  that  its 
failure  to  do  so  is  prejudicial  error.  The 
testimony  adduced  by  the  defendants  is  prac- 
tically undisputed  and  discloses  that  the 
plaintiff  should  not  recover.  Without  the  ex- 
ercise of  the  water  privilege  which  Is  ap- 
purtenant to  the  land,  crops  could  not  be 
successfully  grown  upon  the  leased  premises. 
When  the  landlord  leased  the  land  with  the 
privilege  of  the  water  right,  it  impliedly 
agreed  that  so  far  as  it  was  concerned  the 
tenant  should  not  be  disturbed  in  the  quiet 
enjoyment  of  the  premises,  including  the  use 
of  the  water  privilege.  Herpolsbeimer  v. 
Funlce,  1  Neb.  (Unof.)  471,  95  N.  W.  688; 
Kitchen  Bros.  Hotel  Ck>.  v.  Philbin,  2  Neb. 
(Unof.)  340,  96  N.  W.  487. 

Since  the  plaintiff  controlled  the  canal  and 
the  headgates  through  which  the  water  must 
have  been  conducted  into  the  lateral  for  the 
tenant's  use,  and  since  tlie  plaintiff  would 
not  permit  water  to  flow  therein,  the  tenant 
was  as  much  interrupted  in  the  quiet  enjoy- 
ment of  the  privilege  for  which  he  had  paid 
as  though  the  plaintiff  had  ejected  him  from 
the  land. 

The  penalty  imposed  by  the  verdict  for 
this  gross  abuse  of  power  is  responsive  to  the 
issues  and  is  no  more  than  compensatory  for 
the  injuries  inflicted.  So  upon  the  entire 
record  the  error  is  not  prejudicial  to  the 
plaintiff. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


HENKBL  «t  al.  v.  BOUDREAC  et  al.     (No. 
16.366.) 

(Supreme  Coart  of  Nebraska.    March  24,  1911.) 

(8yttab«»  hy  tU  Cowrt.) 

1.  Afpbai,  and  Ebbob  (I  1170*)— Conduct  of 
Trial  —  CoBBXcnoN  of  Ykbdict  —  Immatb- 
BIAI.  Ebbob. 

In  the  trial  of  an  action  agaiivst  dealers 
in  intoxicatine  liquors  for  damages  in  which 
they  were  soeo  jtrintly  with  their  sureties,  the 
jury  agreed  upon  what  their  finding  should  be 
and  returned  with  a  written  verdict,  when  it 
was  filed  by  the  cleric  and  the  jury  discharged 
from  a  farther  consideration  of  the  case  and 
for  tlie  term  of  coort.  Objection  was  immedi- 
ately made  to  the  form  of  the  verdict,  and  with- 
in two  minutes  after  its  return  and  discharge 
of  the  jury,  and  before  the  jurors  had  left  the 
courthouse,  the  court  orderea  the  jurors  to  re- 
turn to  the  Jury  Imx,  when  it  was  discovered 


that  the  written  verdict  did  not  express  the 
finding  and  agreement  of  the  jury,  and  they 
were  directed  to  retnm  to  their  room  and  cor- 
rect the  vcMidict  so  as  to  conform  to  such  find- 
ing and  agreement.  There  was  no  showing 
tlut  any  juror  had  conversed  with  or  been  ap- 
proached by  any  other  person  upon  the  subject 
of  the  verdict  or  the  merits  of  the  case.  A  sec- 
ond and  corrected  verdict  was  soon  thereafter 
returned  into  court  by  the  jury  upon  which 
judgment  was  rendered.  Held,  tmder  the  pro- 
visions of  sections  145  and  312  of  the  Oode, 
that,  in  the  absence  of  a  showing  of  prejudice, 
the  judgment  was  valid  and  could  not  for  that 
reason  alone  be  reversed. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ceat  Dig.  |{  4540-4MS;  Dec.  Dig.  | 
1170.*] 

2.  Appeal  and  Ebbob  (|  1050*)— Habui-ess 
Ebbob— ADMisaion  of  Evidxnck. 

The  petition  alleged  the  execution  of  the 
surety  l>onds  by  ibe  defendant  Iranding  com- 
pany who  admitted  the  averment  in  its  answer. 
This  rendered  it  unnecessary  to  introduce  the 
bonds  in  evidence  on  the  trial.  But  the  lionds 
were  introduced,  and  admitted  in  evidence  by 
the  court  over  defendants'  objection  and  excep- 
tion. Held,  that  the  admission  of  the  bonds  io 
evidence  could  worli  no  prejudice  to  the  defend- 
ant bonding  company. 

[Bi.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  ||  4153-41«0:    Dec    Dig.  | 

3.  Appeal  and  Ebbob  (|   1135*)— Review— 
Default  Judgment. 

One  of  the  principal  defendants  dnly  served 
with  summons  made  default,  filing  no  answer 
or  other  pleading.  The  cause  was  tried  on  an 
amended  petition  filed  after  answer  day.  Sul>- 
sequently  a  default  was  entered  against  the  un- 
answering  defendant.  The  original  petition  is 
not  presented  in  the  transcript,  and  the  record 
does  not  show  any  change  in  the  averments 
which  could  affect  the  rights  or  liability  of  the 
defaulting  defendant  All  presumptions  being 
in  favor  of  the  regularity  of  the  proceedings  in 
the  trial  court,  and  no  error  being  made  to  ap- 
pear, the  action  of  that  court  in  entering  the 
default  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  4454,  4465;    Dec.  Dig.  | 

4.  Tbial  (f  251*)— Issues. 

The  petition  contained  the  averment  that 
the  principal  defendants  were  engaged  in  the 
sale  of  intoxicating  liquors  in  the  village  of  C, 
under  a  license  granted  by  said  viliage,  at  the 
time  of  the  alleged  sales  of  liquor.  The  answer 
admitted  the  existence  of  the  license  at  that 
time.  This  rendered  it  unnecessary  for  the 
court  to  submit  the  question  of  the  issuance 
and  existence  of  the  license  to  the  Jury;  there 
being  no  issue  upon  that  point 

[EM.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  if  587-596;   Dec.  Dig.  {  251.*] 

5.  Tbial  (J  241*)  — Appeal  and   Ebbob   (| 

1064*)— iNSTBOCnONS— INCOBPOBATINO    SEC- 
TIONS or  Statute. 

It  is  error  for  the  court,  in  instructing  a 
jury,  to  copy  sections  of  the  statute,  where  the 
section  contains  subjects  not  in  issue  nor  prop- 
er to  be  presented  to  the  jury ;  but  the  error 
is  without  prejudice  if  the  issues  on  trial  are 
clearly  defined,  and  the  embodying  of  the  im- 
material portion  of  the  section  could  not  in  any 
way  mislead  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  562,  563:  Dec.  Dig.  I  241;*  Appeal 
and  Error,  Cent  Dig.  {|  42^-4224;  Dec.  Dig; 
I  1064.*] 


*For  other  eases  sea  sun*  topio  and  seetlon  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Kay  Ne.  Series  A  Rep'r  IndszMi 
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6.  Apfeai,  aitd  EJbbob  (i  06&*)— Rbtiew— Dis- 

CBBTIOR    OK    OOCBT— INBTBUCTIONS. 

It  is  not  customary  for  courts  in  instmct- 
ing  a  jury  to  admonish  them  tliat  it  is  not  yiith- 
in  their  province  to  inquire  into  the  propriety 
of  existing  laws,  but  to  be  governed  by  them. 
But  tliis  18  within  the  discretion  of  the  court, 
and,  unless  there  is  an  abuse  of  that  discre- 
tion, a  judgment  will  not  for  that  reason  alone 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^Tor,  Cent.  Dig.  H  8845-3848;    Dec.  Dig.  i 

Appeal  from  DiBtrlct  Court,  Franklin 
County;   Dungan,  Judge. 

Action  by  Mrs.  Sophie  Henkel  and  others 
against  WilUam  Boudreau,  Leonel  Bonrdean, 
and  others.  Judgment  for  plaintiffs,  and 
defendant  Leonel  Bourdean  and  another  ap- 
peal.   Affirmed. 

L.  H.  Blackledge,  for  Leonel  BonrdeaiL  L. 
H.  Blackledge  and  A.  H.  Byriuu,  for  United 
States  Fidelity  &  Guaranty  Co.  M.  A.  Har- 
tlgan  and  W.  H.  Miller,  for  Sophie  Henkel 
and  Wm.  Boudreau. 

REESE,  C.  J.  This  action  was  instituted 
in  the  district  court  for  Franklin  county  by 
plalntur  In  her  own  right  and  on  behalf  of 
her  minor  children — five  in  number — against 
the  defendants  William  Boudreau,  Liona 
Boudreau  (afterward  dianged  to  Leonel 
Bourdeau),  Frank  Bobbins,  and  the  United 
States  Fidelity  &  Guaranty  Cbmpany;  It 
being  alleged  In  the  petition.  In  substance, 
that  the  defendants  were  engaged  tn  the  sale 
of  intoxicating  liquors,  as  licensed  saloon 
keepers.  In  the  yillage  of  Campbell,  In  that 
county,  and  the  guaranty  company  as  the 
surety  upon  their  several  bonds.  It  Is  alleg- 
ed that  August  Henkel,  the  husband  of  plain- 
tiff and  father  of  her  minor  children,  was, 
prior  to  the  injury  complained  of,  a  pros- 
perous and  successful  farmer  and  provided 
well  for  the  maintenance  and  support  of 
plaintiff  and  their  children;  that  for  more 
than  a  year  prior  to  the  14th  day  of  Janu- 
ary, 1908,  the  defendants  had  each  sold  and 
supplied  to  the  said  August  Henkel  intoxi- 
cating liquors  until  he  had  become  an  habit- 
ual drunkard,  and  on  that  day  they  each 
sold  and  furnished  such  liquors  to  him  un- 
til he  became  helplessly  Intoxicated,  and  In 
seeking  to  return  to  his  home,  some  6  miles 
distant,  with  a  team  and  loaded  wagon,  he 
was  unable  to  manage  the  team,  when  they 
ran  away  with  him,  throwing  him  oat  of  the 
wagon,  crushing  and  mangling  bis  right  arm 
to  such  an  extent  as  to  require  that  It  be 
amputated  near  the  shoulder,  which  was 
done,  whereby  he  became  a  cripple  for  life 
with  greatly  impaired  health,  and  thus  ren- 
dered unable  to  maintain  and  contribute  to 
the  support  of  the  family  as  he  had  there- 
tofore done,  whereby  plaintiff  and  the  chil- 
dren In  whose  behalf  the  salt  was  brought 
were  damaged  in  the  sum  of  $15,000,  for 
which  judgment  was  demanded.     Separate 


answers  were  filed  by  Robblns,  Leonel  Boar- 
dean,  and  the  guaranty  compaar.  whldi,  in 
substance,  admitted  the  licensed  character 
of  defendants,  the  suretyship  of  the  gaaran- 
ty  company,  the  Injury  to  August  Henkel, 
and  denying  all  other  arerments  of  the  peti- 
tion. Defendant  Leonel  Boordeaa  presented 
the  additional  averment  that  he  was  not 
sued  by  his  correct  name  and  pleaded  his 
true  name.  William  Boudrean  made  default, 
falling  to  file  answer  or  other  pleading.  A 
jury  trial  was  had,  the  jury  were  instrncted, 
and  retired  for  deliberation  on  the  25tb  day 
of  March,  1909.  On  the  next  morning  they 
returned  Into  court  with  a  verdict 

One  of  the  principal  contentions  on  this 
appeal  Is  upon  the  authority  of  the  court  to 
render  Judgment  for  the  amount  for  which 
the  said  judgment  was  entered.    The  Journal 
entry  shows  that  at  9  o'clock  a.  m.  the  Jury 
returned  their  verdict  finding  "  'for  the  plain- 
tiffs   and  against   the   defendants  William 
Boudreau,  Leonel  Bourdeau  and  the  United 
(States)   Fidelity  &   Guaranty  Company  of 
Baltimore,  Md.,  and  assess  the  amoont  they 
have  and  recover  of  and  from  said  defend- 
ants and  each  of  them  at  the  sum  of  $2,000.' 
•    *    •    which   verdict   was    received   and 
read  in  open  court,  and  the  jury  discharged 
by  the  court  from  the  case  and  for  the  term. 
Afterward  on  the  same  day  at  0K)2  o'clock 
a.  m.,  upon  the  attorneys  for  the  plalntlff(s) 
challenging   the   form   of   the   verdict,    the 
aforesaid  jurors  by  direction  of  tbe  court 
were  recalled  into  the  box,  and  after  certain 
inquiries  by  tbe  coart  and  answers  by  one  or 
more  of  the  jurors,  all  of  which  were  taken 
down  by  the  reporter,  said  jurors,  by  direc- 
tion of  the  court,  were  sent  back  to  tlie  Jury 
room  with  instructions,   which  were  given 
orally,  to  insert  the  total  amount  they  find 
the  plaintiffs  entitled  to  recover,  and  said 
jurors  retired  in  charge  of  the  bailiff,  and 
afterward  on  the  same  day  at  9:07  o'clock 
a.  m.  returned  into  court  with  a  verdict  for 
plaintiffs    and   against   William    Boadreaa, 
Leonel  Bourdean,  and  United  States  Fidelity 
&  Guaranty  Company  for  $4,0(X>,  in   words 
and  figures  as  follows."    The  verdict  is  set 
out  in  the  record :  but,  as  it  is  similar  to  the 
former  one,  with  the  exertion  of  the  amoont 
of  damages  assessed,  it  need  not  be  here  cop- 
led.    As  tbe  jury  did  not  find  against  Rob- 
blns, judgment  of  dismissal  was  entered  in 
his  favor.    The  action  of  the  court  in  recall- 
ing the  jury  and  receiving  the  second  verdict 
was  duiy  objected  and  excepted  to.     Sepa- 
rate motions  for  a  new  trial  were  filed,  over- 
ruled, and  judgment  was  entered  against  the 
three  defendants  jointly  for  $4,000.     They 
appeal,  contending  that  the  court  erred  in 
recalling  the  jury,  resubmitting  the  case  to 
them,  receiving  their  second  verdict,  and  en- 
tering Judgment  thereon.    There  is  a  sharp 
confilct  between  the  affidavits  In  support  of 
the  motions  for  a  new  trial  and  the  record. 


•Kor  otber  eases  see  sams  topic  and  section  NUMBBR  la  Dm.  Dtx.  A  Am.  Dig.  Kay  No.  BotIm  *  Rw'r  Indcus. 
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We  find  no  affidavits  submitfed  by  plaliitlfffl 
prior  to  the  ruling  on  said  motions.  It  Is 
quite  dear  that  some  of  the  Jurors  had  left 
the  Jury  box  and  mingled  with  those  who 
were  on  the  floor  of  the  courtroom,  and  one 
affiant  states  that  he  saw  some  of  the  jurors 
on  the  lower  floor  of  the  building.  In  the 
bill  of  exceptions  It  la  recited:  "Thereupon 
(after  the  receipt  of  the  first  verdict)  the 
court  Informed  the  Jury  that  they  were  dis- 
charged, •  *  *'  and,  while  the  jurors 
were  In  the  courtroom  and  the  hallway  of 
the  courtroom,  counsel  for  plaintiffs  chal- 
lenged the  form  of  the  verdict;  and  there- 
upon said  jurors  were  summoned  again  to 
the  jury  box  by  order  of  the  court.  The  ver- 
dict was  again  read  to  them,  and  they  were 
again  asked  if  that  was  their  verdict,"  the 
attorneys  for  both  parties  "being  present  In 
open  court,  and  made  no  objection  at  that 
time  to  the  proceedings  and  the  Instructions 
of  the  court  to  the  Jury."  The  foreman  of 
the  Jury  sought  to  make  an  explanation  to 
the  court,  but  the  court  interrupted  him  and 
stated  that  the  verdict  must  be  for  the  whole 
amount  plaintiffs  should  recover.  The  fore- 
man then  stated  that  they  "understood  it 
was  each  of  them  $2,000."  The  court  then 
Informed  the  jury  that  the  whole  judgment 
would  run  against  each;  that,  if  the  verdict 
was  "not  the  amount  you  And  the  plaintiffs 
are  entitled  to,  you  take  your  verdict  and 
retire  with  the  instructions  to  your  jury 
room,  and  put  in  whatever  amount  you  find 
the  plaintiffs  are  entitled  to."  The  foreman: 
"The  whole  amount?"  The  court:  "The 
whole  amount"  The  jury  retired  to  their 
room  and  returned  the  second  verdict  upon 
which  the  Judgmoit  was  rendered. 

That  the  procedure  was  Irregular'  there 
can  be  little  doubt;  but  we  think  there  can 
be  no  reasonable  question  but  that  the  last 
verdict  corresponded  with  the  actual  finding 
and  agreement  of  the  Jury.  The  difficulty 
was  that,  for  want  of  proper  direction,  per- 
haps, they  believed  they  were  to  find  sepa- 
rate verdicts  against  each  of  the  principal 
defendants  and  did  not  understand  that  the 
verdict  should  be  for  the  gross  amount  of 
damages  found.  The  length  of  time  inter- 
vening between  the  return  of  the  first  ver- 
dict and  their  recall  precludes  the  idea  that 
any  one  could  have  tampered  with  any  mem- 
ber, and  thus  succeeded  In  producing  an 
agreement  differing  from  that  made  before 
the  return  of  the  first  verdict.  Many  cases 
are  cited  by  defendants  holding  that  no  cor- 
rection could  be  made  after  the  receipt  of  a 
verdict  and  discharge  of  the  Jury.  This  was 
the  lidexlble  rule  of  the  common  law,  and, 
had  not  the  rule  of  procedure  been  made 
more  liberal  by  our  Code  pfovlslons,  we 
would  be  bound  to  follow  that  ancient  line 
of  practice.  It  is  to  be  noticed  that  In  what 
are  called  the  C!ode  states  many  of  those 
rules  have  been  modified  and  changed,  as  by 
our  own  Code,  which,  in  section  145,  pro- 
vides:  "The  court  in  every  stage  of  an  ac- 


tion, must  disregard  any  error  or  defect  In 
the  pleadings  or  proceedings,  which  does 
not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect"  And  section  812  of  the  Code  pro- 
vides: "No  exception  shall  be  regarded,  un- 
less it  is  material,  and  prejudicial  to  the  sub- 
stantial rights  of  the  party  excepting." 
Since  the  jury  had  agreed  upon  the  $4,000  as 
the  assessment  of  damages,  and  their  ver- 
dict had  failed  to  correspond  with  that  agree- 
ment, there  was  no  error  or  prejudice  In 
their  recall  and  their  correction  of  the  vov 
dlct  Cbhoi  V.  Sioux  City  Traction  Co.,  141 
Iowa,  468,  119  N.  W.  964;  Feamley  v.  Feam- 
ley,  44  Colo.  417,  96  Pac.  819;  Nolan  v.  East, 
132  lU.  App.  684;  Rogers  v.  Sample,  28- 
Neb.  141,  44  N.  W.  86;  Levells  v.  State,  82 
Ark.  586;  Brister  v.  State,  26  Ala.  107. 
There  is  no  evidence  of  any  improper  action 
or  conversation  by  any  Juror,  or  that  any 
person  approached  them  or  spoke  to  them 
upon  any  question  involved  In  the  case,  or 
of  the  case  Itself.  There  was  nothing  said 
by  the  court,  or  by  counsel,  which  could  In 
any  way  tend  to  Influence  the  jury  as  to  the 
amount  for  which  the  verdict  should  be  re- 
turned. No  prejudice  being  shown,  the  ac- 
tion of  the  court  must  be  held  valid. 

It  is  contended  that  the  court  erred  in  the 
admission  of  the  bonds  alleged  to  have  been 
executed  by  the  defendant  guaranty  com- 
pany. We  are  persuaded  that  the  objectton 
is  without  merit  The  answer  of  that  com- 
pany admits  that  it  Is  a  bonding  company, 
"and  that  on  or  about  April  9,  1907,  It  exe- 
cuted with  and  for  William  Boudreau,  liCO- 
nel  Bourdeau,  and  Frank  Robblns,  respec- 
tively, as  principals,  three  several  bonds  in 
the  sum  of  $5,000  each  containing  the  con- 
ditions and  obligations  substantially  as  set 
forth  In  the  Exhibits  A,  B,  and  C,  to  said 
amended  petition."  The  exhibits  referred 
to  are  copies  of  the  bonds  attached  to  the 
petition.  This  being  an  admission  of  the 
execution  of  the  bonds,  their  introduction  in 
evidence,  even  If  unnecessary,  could  work 
no  prejudice.  It  is  also  insisted  that  the 
court  erred  in  entering  a  default  against 
William  Boudreau;  the  ground  of  contention 
being  that  the  amended  petition  was  filed 
after  answer  day  and  no  notice  was  given  of 
the  filing  thereof.  The  original  petition  is 
not  a  part  of  the  transcript  and  it  is  impos- 
sible for  us  to  ascertain  what  it  contained 
and  whether  there  was  any  change  of  alle^ 
gatlons  as  against  that  defendant  or  not. 
Therefore  the  merits  or  demerits  of  the  con- 
tention cannot  be  determined.  The  praecipe 
filed  in  this  court  designates  Leonel  Bour- 
deau and  the  United  States  Fidelity  &  Guar- 
anty Company,  only,  as  appellants.  It  may 
be  doubted  if,  under  rule  13  of  this  court 
(118  N.  W.  vli),  William  Boudreau  Is  a  par- 
ty to  this  appeal. 

Objection  is  made  to  instruction  No.  2 
given  by  the  court  on  its  own  motion.    Tbii 
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Instruction  stated  the  Issues  In  CMtdensed 
lorm,  informing  the  Jury  of  the  facts  upon 
which  the  burden  of  proof  rested  upon  the 
plaintiffs.  In  the  issues  stated  the  court  did 
not  inform  the  Jury  that  it  was  iacumbent 
on  plaintiffs  by  a  preponderance  of  the  evi- 
dence to  prove  "the  Issuance  of  the  license 
and  the  delivery  and  approval  of  the  bond." 
As  we  have  already  seen,  there  was  no  issue 
as  to  the  execution  of  the  bonds  to  be  sub- 
mitted to  the  Jury;  the  fact  being  sufficient- 
ly admitted.  The  petition,  while  not  to  be 
recommended  as  a  model,  contained  the  alle- 
gation that  the  defendants  were  engaged  in 
the  sale  of  Intoxicating  liquors  la  the  village 
of  Campbell  "under  a  license  granted  by  said 
village.  Its  board  and  officers,"  at  the  time  of 
the  alleged  sales  and  injury,  and  the  answers 
of  the  principal  defendants  admit  that  du- 
ring the  year  in  whlcb  the  cause  of  action 
arose  they  were  engaged  in  the  sale  of 
liquors  at  the  place  named  "under  a  license 
granted  by  the  board  of  trustees  of  said  Til- 
lage." This  rendered  it  unnecessary  for  the 
court  to  submit  the  question  of  the  issuance 
at  the  licenses  to  the  Jury;  there  being  no 
Issue  upon  that  subject 

Instruction  No.  6  Is  complained  of.  By 
that  instruction  attention  Is  called  to  the 
particular  section  of  the  statute  by  namber, 
and  the  section  is  copied,  being  section  7168, 
Ann.  St  1009.  This  section  contains  provi- 
sions not  applicable  to  the  case  on  trial  and 
those  provisions  being  copied  Into  the  In- 
struction Is  claimed  to  have  been  prejudi- 
cial error.  That  this  method  of  instruction 
cannot  In  all  cases  be  approved  must  be  con- 
ceded. If  a  section  of  the  statute  contains 
no  provisions  other  than  those  to  be  applied 
to  the  case  in  hand,  there  can  be  no  reason- 
able objection  to  its  being  copied  into  the 
instruction;  but  where,  as  In  this  case,  the 
section  is  broader  in  its  provisions  than  the 
Issues,  It  should  not,  as  a  general  rule,  be 
copied  In  its  entirety.  It  was  not  proper  to 
copy  that  part  of  the  section  referring  to  in- 
juries inflicted  by  intoxicated  persons  upon 
the  person  or  property  of  others,  and  to 
that  extent  the  Instruction  falls  to  meet  ap- 
proval. But  this  is  not  enough  to  require  a 
reversal  of  the  Judgment  It  must  appear 
that  the  error  resulted  in  prejudice  to  the 
defendants.  We  are  unable  to  perceive  how 
the  Instruction  could  liave  that  effect  True 
there  was  no  question  of  that  kind  involved 
In  the  case;  but  the  true  issue  was  so  clear- 
ly presented  to  the  Jury  by  the  evidence  and 
other  instructions  of  the  court  as  to  leave  no 
ground 'for  any  presumption  that  the  jury 
were  in  any  respect  misled  thereby. 

A  portion  of  the  seventh  Instructlcm  given 
by  the  court  Is  sharply  criticised  by  defend- 
ants. We  can  find  no  objection  to  the  state- 
mmt  of  law  governing  the  case,  as  contaln- 
«d  in  the  instruction,  and  therefore  do  not 
copy  that  portion.  After  so  stating  the  law, 
the  instruction  continues:  "It  is  not  for  yon, 
gentlemen  of  the  Jury,  to  inquire  into  and 
consider  the  propriety  of  the  law  in  force  In 


this  state  relative  to  the  sale  of  Intoxicating 
liquors,  under  which  this  action  is  brought 
The  law  as  it  now  stands  on  the  statat^ 
books  of  this  state  should  be  enforced,  and 
if  from  all  the  evidence  yon  believe  that  the  i 
plaintiffs  are  entitled  to  reoover,  aa  explain-  j 
ed  In  these  instructions,  then  yon  should 
find  for  the  plaintiffs  and  against  any  and 
all  of  the  defendants  contributing  to  the  In- 
toxication of  August  Henkel,  if  yon  find  be 
was  intoxicated  at  the  time  of  his  injury 
without  regard  to  what  your  personal  view 
may  be  as  to  the  propriety  or  wisdom  of  the 
law  on  this  subject  in  force  in  this  state." 
That  portion  of  this  excerpt  which  contains 
the  admonition  to  the  Jury  to  lay  aside  their 
personal  views  as  to  the  propriety  of  our  laws 
was,  possibly,  not  necessary,  as  juries,  as  a 
general  rule,  fully  understand  their  duties 
and  obligations  in  this  regard.  The  neces- 
sity for  such  admonitions  may  sometimes  ex- 
ist Of  this  the  court  must  be  the  Judge  and 
exercise  his  discretion,  and,  unless  there  ia 
an  abuse  of  that  discretion  resulting  In 
prejudice,  reviewing  courts  cannot  interfere. 
While  this  cautionary  Instruction  may  not 
have  been  necessary,  we  are  unable  to  see 
where  or  how  it  could  have  worked  any 
prejudice  to  defendants.  It  was  clearly  the 
duty  of  the  jury  to  lay  aside  their  personal 
views  and  return  a  verdict  In  accordance 
with  the  law  and  evidence.  This  In  sub- 
stance was  the  direction  of  the  court  True 
it  might  have  been  stated  in  a  much  more 
condensed  form,  If  necessary  to  be  referred 
to  at  all;  but  that  fact  could  not  require  a 
reversal  of  the  Judgment 

The  action  of  the  court  in  giving  other  in- 
structions and  In  refusing  to  give  instruc- 
tions requested  by  defendants  is  criticised 
in  the  briefs  and  arguments  of  counsel ;  but 
upon  a  review  of  all  such  we  can  detect  no 
sufficient  reason  for  disturbing  the  Judgment 

The  vital  issues  in  this  case  were  few,  yet 
the  record  shows  that  27  instructions,  In- 
cluding those  requested  by  plaintiffs  and  de- 
fendants, covering  16  typewritten  pages  of 
the  transcript,  were  given  to  the  Jury,  in- 
volving many  repetitions  and  the  copying  of 
a  number  of  sections  of  the  statute.  We  are 
unable  to  see  why  the  whole  of  the  law  per- 
tinent and  proper  to  have  been  given  might 
not  have  been  condensed  to  within  reason- 
able bounds,  without  repetition  and  more 
easy  of  comprehension  by  the  Jury.  "In- 
structions in  a  case  should  be  few  In  num- 
ber and  should  present  to  the  Jury  the  law 
applicable  to  the  Issues  In  the  case  In  simple 
language  and  terse  sentences."  City  of  Bea- 
trice V.  Leary,  45  Neb.  149,  68  N.  W.  870,  50 
Am.  St  Rep.  546.  But  a  Judgment  will  not 
be  reversed  because  of  the  number  of  In- 
structions given  to  the  Jury  by  the  trial 
court,  unless  It  clearly  appears  that  preju- 
dice results  therefrom.  Omaha  Street  S. 
Co.  V.  Boesen,  68  Neb.  437,  94  N.  W.  819. 

There  being  no  reversible  error  shown  by 
the  record,  the  Judgment  of  the  district 
court  la  affirmed. 
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In  n  WTLLIT'S  ESTATE. 
■WIIiUTS  V.  CONKLIN  et  al.     (K«.  16,288.) 
(SnpKme  Court  of  Nebraska.    March  24,  1911.) 

(Byllabu*  (y  the  Court.) 

X  WlIXB  (I  545*)— COWSTBUCTIOM— WOKDS  OF 

Limitation. 

The  mle  that  words  of  limitation  shall  be 
applied  to  the  death  of  the  first  taker  without 
issue  dnrins  the  life  of  the  testator  is  extreme- 
Ij  technical  in  its  (Aaracter.  and  does  not  apply 
where  there  are  any  indications,  however  slight 
that  the  testator  referred  to  death  Bubsequent 
to  his  own  demise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Colt 
Dig.  SI  1173,  1174;    Dec.  Dig.  f  545.*] 

2.    WlU«  (S  638»)— COHSTBUeriON— SUBVITOB- 
SHIP. 

The  general  rule  is  that  the  period  of  time 
to  which  survivorship  relates  depends  upon  the 
intention  of  the  testator,  rather  than  upon  tech- 
nical language  used  in  a  particular  clause  in 
a  will. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   I  1162;    Dec.  Dig.  {  538.») 

8.    CONVEKSION  (I  15*)— OONVBBSION  OF  BEAI.- 
TT    INTO    PEBBONALTT. 

Where  power  is  given  to  an  executor  to 
convert  the  real  estate  into  money,  and  be  is 
directed  to  pay  the  proceeds  over  to  the  guard- 
ians of  certain  minors  during  their  minority,  a 
court  of  equity  will  decree  that  an  equitable 
conversion  of  the  real  estate  of  the  testator 
took  place,  and  that  the  estate  should  be  dis- 
tributed as  personal  property,  in  accordance 
with  the  terms  of  the  will. 

[Bd.  Note. — For  other  cases,  see  Conversirai, 
Cent.  Dig.  %%  28-37;    Dec  Dig.  |  15.*] 

4.  WlIXS     (I     543*)— OOHBTBUOTION- EfilATKB 

Cbeated. 

A  testator  devised  and  bequeathed  all  his 
property  real  and  personal  to  A.  and  B.,  two 
fH'andsons,  share  and  share  alike,  and  provided 
that  in  case  of  the  death  of  either  his  share 
should  revert  to  the  other.  He  also  gave  pow- 
er to  the  executor  to  sell  the  real  estate,  and  di- 
rected that  the  proceeds  should  be  paid  to  the 
lawful  guardians  of  the  minor  grandsons,  and 
held  in  trust  "until  each  attain  his  majority, 
when  he  shall  have  his  share."  Held,  that  the 
period  of  distribution  limited  the  survivorship, 
and  that  the  gift  took  effect  at  the  testators 
death,  with  a  gift  over  to  the  survivor  upon  a 
contingency  terminable  at  the  attainment  of 
majority. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Diir-  f  1169;    Dec.  Dig.  {  543.*] 

5.  Wills    (8   543*)— Construction— Estates 
Cbeated. 

Held,  further,  that  since  A.  attained  his 
majority  before  his  death  the  contingency  by 
which  bis  title  might  be  divested  and  B.  sub- 
stituted became  impossible,  and  B.  thereafter 
had  no  interest  in  the  one-half  of  the  estate 
given  to  A. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1169 ;  Dee.  Dig.  |  543.*] 

Reece,  C.  X,  dissenting. 

Appeal  from  District  Court,  Harlan  Coun- 
ty;   Dnngan,  Judge. 

Action  by  John  M.  WUlits,  a  minor,  by 
his  guardian  and  next  friend,  Rebecca  M. 
Willits,  against  Robert  Earle  Conklin  and 
others.  From  the  Judgment,  plaintiff  ap- 
peals.   Affirmed. 


C.  M.  MlUer,  John  Everaon,  and  C.  C. 
Flansburg,  for  appellant  Corner  Thomas 
and  J.  G.  Thompson,  for  appellees. 

LETTON,  J.  In  1899  Wells  Willits  and 
Racbael  0.  Willits,  husband  and  wife,  resid- 
ed in  Harlan  county,  Neb.  In  that  year 
Mrs.  Willits  died,  leaving  her  husband  and 
her  only  eon,  Ed.  L.  Willits,  surviving.  In 
1882  Ed.  L.  Willits  was  married  to  his  first 
wife,  Blanche  Conklin,  who  died  In  1887, 
leaving  as  the  only  issue  of  the  marriage  a 
son,  Lee  C.  Willits,  bom  July  4,  1886.  In 
1898  Ed.  L.  Willits  was  married  to  Rebecca 
Metz.  The  only  Issue  of  this  marriage  was 
John  M.  Willits,  who  was  bom  May  14,  1902, 
and  Is  still  living.  On  October  8,  1903,  Ed. 
L.  Willits  died  Intestate,  leaving  surviving 
him  his  sons  Lee  C.  WilUts  and  John  M.  Wil- 
lits, and  his  wldoW,  Rebecca  M.  Willits. 
His  father.  Wells  Willits,  died  on  Novem- 
ber 13,  1903.  From  the  time  his  wife  died 
In  1899  until  the  time  of  his  death.  Wells 
Willits  lived  in  the  family  of  Ed.  L.  WlllltB. 
He  was  an  Invalid,  having  suffered  from  lo- 
comotor ataxia  for  years,  and  was  virtually 
on  his  deathbed  when  his  son  died.  About 
two  weeks  after  his  son's  death  he  executed 
a  will,  which  was  duly  probated.  The  ex- 
ecutor named  in  the  will  qualified,  sold  the 
personal  property  and  real  estate,  and  paid 
a  portion  of  the  proceeds  In  equal  sums  to 
the  guardians  of  the  respective  minors  before 
Lee  C.  Willits  reached  his  majority.  Lee  C. 
WllUts  died  on  the  23a  of  September,  1907, 
after  attaining  his  majority.  He  left  a  will 
by  which  bis  property  was  bequeathed  to  the 
defendants,  Robert  Earle  Conklin  and  Mary 
E.  Conklin. 

The  present  controversy  arose  upon  the 
final  distribution  of  the  proceeds  of  the  es- 
tate of  Wells  Willits.  Upon  the  final  report 
of  the  executor  being  filed  in  the  county 
court,  John  M.  WllUts,  by  his  guardian,  filed 
a  i)etItlon  In  that  court  praying  for  a'  con- 
struction of  the  will,  that  the  money  paid  by 
the  executor  to  the  guardian  of  Lee  C.  Wil- 
lits be  recovered  back,  and  In  substance  that 
he  be  declared  the  owner  of  the  entire  es- 
tate. The  county  court  held  in  substance 
that  one-half  the  estate  vested  In  each  of 
the  grandchildren,  and  directed  the  payment 
of  the  proceeds  to  the  guardian  of  John  M. 
Willits  and  the  executor  of  the  estate  of 
Lee  C.  Willits,  respectively.  On  appeal  to 
the  district  court,  this  Judgment  was  affirm- 
ed, and  the  Judgment  Is  now  before  us  for 
review. 

The  point  at  issue  Is  the  construction 
which  should  be  placed  upon  the  second  and 
third  paragraphs  of  the  will,  which  are  as 
follows: 

"I  give,  devise  and  bequeath  all  my  prop- 
erty both  personal  and  real  of  which  I  may 
die  possessed,  to  my  grandsons,  Lee  C.  Wll- 
Uts and  John  M.  Willits,  share  and  share 
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altKe.  In  case  of  the  death  of  either  of  the 
above-named  grandsons,  his  share  of  my  es- 
tate to  tpreet  to  the  other. 

"I  give  and  confer  upon  the  executor,  to 
be  hereinafter  named,  and  acting  under  this 
vUl,  full  power  and  authority,  bj  public  or 
private  sale,  as  he  shall  deem  expedient,  to 
make  sale  of  all  real  estate  of  which  I  may 
die  iiosseesed  and  do  all  needful  acts  to  con- 
vey title  to  the  purchasers  thereof.  The  pro- 
ceeds of  such  sales  to  be  turned  over  to  the 
lawful  guardians  of  my  grandsons,  above 
named  and  held  In  trust  by  said  guardians, 
until  each  attain  his  majority  wh^  he  shall 
have  his  share." 

The  question  presented  Is,  What  right  in 
the  property  did  Lee  C.  WlUlts  possess  at 
Uie  time  of  his  death?  Was  It  an  Indefeasi- 
Ide  vested  estate,  or  did  all  the  property  de- 
Tised  to  him  "revert  to  the  other"  grand- 
son on  the  happenlDg  of  that  event?  The 
sarvMng  grandson  takes  the  position  that 
on  the  death  of  Lee  O.  Willits  at  any  time 
the  entire  estate  passed  to  him,  and  that  the 
legatees  of  Lee  took  nothing  by  his  wUl. 
He  contends  that  the  Intention  of  the  de- 
ceased was  to  divide  his  estate  equally  be- 
tween his  two  grandchildren  and  to  prevent 
the  diversion  of  the  property  to  the  heirs  or 
legatees  of  either,  and  that  the  proper  con- 
struction to  be  placed  upon  the  will  is  that 
"wltenever  the  first  legatee  dies,  whether 
l>efore  or  after  the  testator,  the  other  shall 
take;  or  It  means  that,  If  one  dies  before 
some  contingency  which  the  testator  then 
had  In  his  mind,  the  other  shall  take  all;  or 
it  means  that,  If  the  first  is  prevented  from 
taking  by  dying  during  the  Ufetitne  of  the 
testator,  the  other  shall  be  subttUutei  for 
him."  On  the  other  hand,  the  defendants 
contend  that  the  contingency  referred  to  In 
the  will  was  death  before  the  death  of  the 
testator,  and  that  In  any  event  the  estate  of 
Lee  O.  Willits  became  absolute  upon  his  ar- 
rival at  21  years  of  age. 

The  general  rule  Is  that,  where  there  Is 
a  legacy  to  a  person  absolutely  and  a  provi- 
sion that  In  case  of  his  death  the  estate 
shall  revert  to  another,  the  contingency  re- 
ferred to  Is  the  death  of  the  first  taker  be- 
fore the  death  of  the  testator,  but  special 
circumstances  will  prevent  the  application  of 
this  general  rule.  In  Schnltter  v.  McMana- 
man,  85  Neb.  337,  123  N.  W.  299,  27  L.  R. 
A.  (N.  S.)  1047,  It  is  said:  "The  rale  that 
the  words  of  limitation  shall  be  applied  to 
the  death  of  the  first  taker  without  Issue 
during  the  life  of  the  testator  is  said  to  be 
extremely  technical  in  Ita  character,  and 
does  not  apply  where  there  are  iudicatlons, 
however  slight,  tiiat  the  testator  referred 
to  death  subsequent  to  his  own  demise." 

In  Brltton  v.  Thornton,  112  V.  8.  526,  5 
Sup.  Ct  291,  28  L.  Ed.  816,  Mr.  Justice 
Oray  says:  "Whoi,  indeed,  a  devise  is  made 
to  one  person  In  fee,  and  'in  case  of  his 
death'  to  another  In  fee,  the  absurdity  of 
speaking  of  the  one  event  which  Is  sure  to 


occur  to  all  Uvlng  as  uncertain  and  contin- 
gent has  led  the  courts  to  interpret  the  de- 
vise over  as  referring  only  to  death  in  the 
testator's  lifethne.  2  Jarman,  Wills,  c.  48; 
Briggs  V.  Shaw,  9  Allen  (Mass.)  516;  Lord 
Calms  in  O'Maboney  v.  Burdett  L.  B.  7 
H.  L.  SSa  But  when  the  deaOi  of  the  first 
taker  is  coupled  with  other  circumstances 
which  may  or  may  not  ever  take  place,  as, 
for  Instance,  death  under  age  or  wltbont 
children,  the  devise  over,  nnless  controlled 
by  other  provisions  of  the  will,  takes  effect, 
according  to  the  ordinary  and  literal  mean- 
ing of  the  words,  upon  death  under  the  cir- 
cumstances Indicated  at  any  time,  whether 
before  or  after  the  death  of  the  testator. 
(VMahoney  v.  Burdett,  supra;  2  Jarman, 
WUls,  c  49." 

It  is  elementary  that  In  the  construction 
of  a  will  It  Is  the  duty  of  the  coart  to  ef- 
fectuate the  Intention  of  the  testator,  if  it 
can  be  ascertained,  and  in  order  to  ascertain 
this  Intention  the  court  should  place  itself 
as  nearly  as  possible  In  Vae  position  of  the 
testator,  and  consider  not  only  the  particu- 
lar clause  of  the  will  which  Is  in  dispute, 
but  the  whole  Instrument  McGullodi  v. 
Valentine,  24  Neb.  215,  88  N.  W.  854;  Chide 
V.  Ives,  2  Neb.  (Unof.)  879,  90  N.  W.  751; 
Toesel  v.  Bleger,  75  Neb.  180,  106  N.  W.  428; 
Lewis'  Estate,  203  Pa.  219,  52  Ati.  206;  30 
Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  666;  Albln 
V.  Parmele,  70  Neb.  7*0,  98  N.  W.  29. 

Appellant  bases  much  of  his  argument  up- 
on the  provision  that  in  case  of  the  death 
of  either  grandson  bis  share  "shall  revert 
to  the  other,"  but  we  think  be  places  too 
much  stress  upon  this  phrase,  and  does  not 
give  sufficient  consideration  to  the  other  pro- 
visions of  the  wlU. 

Coming  now  to  a  consideration  of  the 
whole  instrument;  the  will  first  devises  and 
bequeaths  all  the  testator's  property,  both 
real  and  personal,  to  the  grandsons,  share 
and  share  alike.  This  language  clearly  con- 
veys a  vested  Interest  upon  the  death  of  the 
testator  to  each  grandson.  The  next  provi- 
sion Is  that  in  case  of  the  death  of  either 
grandson  his  share  shall  revert  to  the  oth- 
er. Standing  *  alone  these  two  provisions 
would,  under  the  general  rule,  aK>ly  to  death 
before  the  death  of  the  testator,  but,  as  we 
shall  see  there  are  other  clauses  which  must 
l>e  taken  Into  accotmt 

The  next  paragraph  empowers  the  execn- 
tor  to  sell  and  convey  all  the  real  estate, 
and  further  directs:  "The  proceeds  of  such 
sales  to  be  turned  over  to  the  lawful  guard- 
ians of  my  grandsons  above  named  and  held 
In  trust  by  said  guardians,  until  each  attain 
his  majority,  when  he  shall  have  his  sbare." 
While  this  provision  does  not  expressly  di- 
rect the  executor  to  convert  the  real  estate 
Into  money,  it  is  apparent  that  It  was  the 
intention  of  the  testator  that  the  land 
should  be  sold  and  the  proceeds  paid  dnrlng 
the  minority  of  the  grandsons;  otherwise 
the  provisions  tor  payment  to  tlia  giordlan 
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would  be  useless,  and  the  dlKcUon  that  eacb 
shall  have  his  share  at  majority  would  also 
be  without  force.  1  Jarman,  Wills  (6th  Bd.) 
558;   Chi(^  t.  Ives,  supra. 

The  direction  In  this  clause  that  the  pro- 
ceeds shall  be  held  in  trust  for  each  grand- 
son until  his  majority,  "when  he  shall  have 
bis  share,"  seems  to  us  to  be  of  great  im- 
portance In  the  ascertainment  of  the  testa- 
tor's Intention.  From  bis  circumstances  at 
the  time  the  will  was  made,  it  is  evident 
that  he  knew  and  realized  his  condition,  and 
that  the  possibility  of  his  living  until  ei- 
ther grandson  reached  the  age  of  21  years 
was  beyond  his  most  sanguine  hope.  He 
was  an  aged  man;  his  wife  was  dead;  he 
was  suffering  from  a  fatal  disease,  and  re- 
quiring constant  care  and  attention.  In  his 
aUlug  and  stricken  condition  be  had  Just 
sustained  the  loss  of  his  only  son.  He  be- 
lieved that  bis  days  were  numbered,  and  so 
expressed  himself.  Placing  ourselves  as 
nearly  as  we  can  in  bis  position,  we  think 
It  clear  that  the  contingency  of  the  death  of 
either  of  his  grandsons  before  his  own  was 
not  within  his  contemplation.  By  the  terms 
of  the  will  the  money  is  placed  beyond  the 
reach  of  either  until  he  reaches  majority. 
If  he  die  before  majority,  the  fund  which  Is 
then  in  the  Iiands  of  either  the  executor  or 
gnaidlan  must  pass  to  the  other  grandson. 
It  was  evidently  In  the  testator's  mind  that 
until  each  grandson  arrived  at  man's  estate 
It  was  Improbable  that  he  should  have  issue 
of  his  own,  and  thus  perpetuate  the  family 
name.  He  desired  to  take  reasonable  pre- 
caution that  his  property  should  remain  in 
the  family.  We  cannot  think  that  it  was 
bis  purpose  to  divert  the  estate  conferred  up- 
on one  grandson  from  the  children  of  such 
grandson,  or  that  the  other  should  receive 
the  whole  estate.  We  think  it  was  his  in- 
tention that  the  period  of  distribution  should 
limit  the  survivorship,  and  that  the  execu- 
tory gift  over  to  the  surviving  grandson  was 
limited  by  its  terms  to  that  period. 

The  language  of  Lord  Hatherley  In  O'Ma- 
honey  v.  Burdett,  L.  R.  7  H.  L.  (Eng.)  388, 
403,  in  discussing  the  second  and  fourth  rule 
in  Edwards  v.  Edwards,  15  Beav.  (Eng.)  357, 
is  peculiarly  applicable:  "So  again,  I  appre- 
hend, in  another  class  of  cases,  many  of 
which  were  dted  before  us,  which  have  been 
decided  since  Edwards  v.  Edwards,  one  of 
them  having  been  before  myself;  in  those 
cases  where  the  court  has  found  upon  the 
face  of  the  will  a  positive  direction  to  pay 
over  the  personalty  to  the  legatee,  or  to 
make  a  distribution  among  several  legatees 
at  a  given  time,  the  period  of  distribution 
being  fixed  at  which,  as  it  appears  from  the 
face  of  the  will,  the  whole  estate  was  In- 
tended to  be  entirely  disposed  of  and  divid- 
ed, and  to  pass  from  tbe  hands  of  the  exec- 
utors, the  courts  have  laid  hold  of  that  cir- 
cumstance to  say,  'We  hold  this  defeasance 
to  be  before  that  period  of  distribution  ar- 
rives,' holding  it  to  be  an  unreasonable  con- 


struction of  the  testator's  will  to  say  that 
he  directed,  on  the  one  hand,  that  the  mon- 
ey shall  be  absolutely  paid  and  divided  and 
distributed,  and  put  into  the  hands  of  those 
who,  Iiaving  it  in  their  bands,  will,  of 
course,  spend  it  without  any  further  trust, 
and,  on  the  other  band,  that  a  subsequent 
event,  namely,  a  certain  person's  dying  child- 
less after  that  distribution  lias  taken  place, 
should  divest  tbe  property;  that  Is  to  say, 
nmke  it  necessary  for  the  executor  to  take 
steps  to  get  back  again  and  recall  tliat  mon- 
ey which  he  has  paid,  in  order  to  hand  it 
over  to  those  who  would  take  under  the  ex- 
ecutory devise.  The  courts  have  held  that 
that  was  unreasonable.  In  the  case  I  al- 
luded to  it  was  a  trader  which  was  directed 
to  be  carried  on  by  the  executors  until  the 
son  attained  a  certain  age,  when  the  trade 
(and  not  the  trade  only,  but  other  property 
as  well)  was  to  be  handed  over  to  htm,  and 
then  there  was  what  appeared  to  be  a  di- 
vesting executory  devise  In  the  event  of  his 
dying  without  issue.  I  held  In  that  case, 
and  I  should  be  disposed  to  hold  the  same 
again  if  a  similar  case  came  before  me,  that 
tbe  time  was  evidently  iwinted  out  when  the 
final  and  complete  distribution  was  to  be 
made,  and  that  the  executory  devise  must 
be  held  to  be  referred  to  that  time,  because 
it  was  impossible  to  call  the  property  back 
again  and  bold  that  the  executory  devise 
was  then  to  take  effect  after  there  bad  been 
that  full  and  complete  distribution  of  tbe 
funds."  Vice  Chancellor  Wood  (the  same 
Judge)  decided  Dean  ▼.  Handley,  2  Hem.  & 
Mill.  (Eng.)  635,  where  there  was  a  gift  In 
remainder  and  a  gift  over,  upon  a  contin- 
gency determinable  at  the  period  of  distribu- 
tion. 

Mr.  Hawkins,  in  his  treatise  on  Wills  (2d 
Ed.)  254,  deduces  tbe  following  rule  from 
the  cases:  "Where  there  Is  a  bequest  to  one 
person,  and  'in  case  of  his  death'  to  anoth- 
er, tbe  gift  over  Is  construed  to  take  effect 
only  in  the  event  of  the  death  of  the  prior 
legatee  before  the  period  ot  payment  or  dis- 
tribution, unless  an  intention  appear  to  the 
contrary.  Cambridge  v.  Rous,  8  Ves.  Jr. 
(Eng.)  12;  Ommaney  v.  Sevan,  18  Yes.  Jr. 
(Eng.)  291;  Home  v.  PiUans,  2  Myl.  &  K. 
(Bug.  Oh.)  16."  See,  also,  2  Jarman,  Wills 
(eth  Bd.)  1602,  1609,  1610;  Theobald,  Wills 
(Can.  Ed.)  681,  686;  Lewis'  Bstate,  203  Fa. 
219,  52  Atl.  208.  We  find  It  unnecessary  to 
cite  or  consider  at  length  all  the  cases  an 
examination  of  which  has  aided  us  to  reach 
this  conclusion.  Most  of  them  may  be  found 
collected  and  examined  In  an  exhaustive 
monographic  note  to  Smith  v.  Smith,  25  L.  R. 
A.  (N.  S.)  1046,  1145  (157  Ala.  79.  47  South. 
220). 

We  are  of  opinion  that  tbe  gift  took  effect 
at  the  testator's  death,  with  a  gift  over  to 
the  survivor  upon  a  contingency  terminable 
at  the  attainment  of  majority,  which  was 
the  period  of  distribution.  The  contingency 
by  which  the  title  of  Lee  a  Wllllto  might 
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be  divested  and  the  other  grandson  substi- 
tuted became  Impossible  on  Lee  attaining 
bis  majority;  after  that  time  the  appellant 
had  no  interest  In  the  half  of  the  estate  giv- 
en to  the  first  taker. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  should  be  and  Is  affirmed. 

RBIJSE;,  O.  X,  dissents. 


GRIMES  T.  STATE.     (No.  17,035.) 
(Supreme  Court  of  Nebraslca.    March  24, 1911.) 

(SvOahiu  hv  the  Court.) 

1.  JtJBT  (I  2»*)— Right  to  Tbial  bt  Jury— 
Waives. 

In  an  action  upon  a  city  ordinance  in 
wliich  the  penal^  is  a  fine  only,  the  defendant 
upon  appeal  to  the  district  court  may  waive  a 
jury,  and  consent  that  the  cause  be  tried  before 
the  court  upon  the  evidence  talcen  t>efore  the 
police  magistrate  and  preserved  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  If  197-203;   Dec.  Dig.  i  29.*] 

2.  JUKT  (I  28*)— Tbial  bt  Jubt— Waivek. 

It  such  stipulation  ha*  been  improvidently 
made,  under  a  mistake  of  foots  to  the  preju- 
dice of  the  defendant,  the  court  might  allow 
the  stipulation  to  be  withdrawn  upon  i>roper 
showing,  and,  if  the  defendant  under  advice  of 
competent  attorneys  goes  to  trial  before  the 
court  without  objection,  he  will  be  held  to  have 
waived  a  jury  for  the  trial  of  his  cause. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  iS  197-20S;   Dec.  Dig.  {  29.*] 
a  MumCIPAX    COBFOBATIONS    (|    642*)— Ne- 

CESSITT  FOB  OBJECTION  IN  LOWEB  COUBT. 

When  a  prosecution  for  violation  of  a  city 
ordinance  is  tried  in  jMlice  court  appealed  to 
the  district  court  by  defendant^  and  afterwards 
brought  to  this  court  upon  iwtition  in  error,  it 
is  too  Itite  to  object  in  this  court  for  the  first 
time  that  the  police  magistrate  lost  jurisdic- 
tion because  judgment  was  not  pronounced  in 
police  court  until  five  days  after  the  cause  was 
tried  and  submitted. 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1412-1415;  Dec. 
Dig.  8  6*2.*] 

4.  MUNICIPAI,  COBPOBATIONS  (|  642*)  —  NE- 
CESSITY roB  Objection  in  Loweb  Coubt. 
In  a  prosecution  for  violation  of  a  city 
ordinance  upon  appeal  to  the  district  court 
from  the  judgment  of  the  police  magistrate,  if 
the  defendant  knowing  all  the  facts  in  regard 
to  the  supposed  disqualification  of  the  judge, 
states  in  open  court  that  he  has  no  objection 
npon  that  ground,  he  cannot  afterwards  avail 
himself  of  such  objection  in  this  court 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1412-1415;  Dec 
Dig"  f  642.*] 

6.  Sufficiency  of  Evidence. 

The  evidence  is  found  to  be  sufficient  to 
supi>ort  the  judgment 

Error  to  District  Court,  Gage  County ; 
Pemberton  and  Raper,  Judges. 

Albert  C.  Grimes  was  convicted  of  nnlaw- 
fully  selling  Intoxicants  to  a  minor,  and  he 
brings  error.     Affirmed. 

Hazlett  &  Jack,  for  plaintiff  In  error.  R. 
W.  Sabln,  O.  G.  Martin,  and  Frank  E.  Edger- 
ton,  for  the  State. 


SEDGWICK,  J.  The  defendant  in  the 
court  below,  who  Is  plaintiff  In  error  here, 
was  tried  In  police  court  In  the  dty  of  Bea- 
trice and  found  guilty  of  selling  liquor  to 
a  minor,  contrary  to  an  ordinance  of  that 
city.  He  was  at  that  time  a  licensed  saloon 
keeper.  The  defendant  appealed  the  case 
to  the  district  court  of  Gage  county  and  was 
there  tried  l>efore  the  two  judges  of  that  dis- 
trict and  again  found  guilty  and  sentenced 
to  pay  a  fine  of  $25  and  costs  of  the  prosecu- 
tion. Ue  has  brought  the  case  here  for  re- 
view upon  petition  In  error. 

1.  The  appeal  was  docketed  In  the  dis- 
trict court  on  the  3d  day  of  November,  1910, 
and  on  the  18th  day  of  that  month  the  de- 
fendant entered  Into  a  written  stipulation 
with  the  attorney  for  the  state  in  which  it 
was  stipulated  that  the  case  should  be  tried 
before  the  court  without  a  jury  upon  the 
testimony  taken  In  the  trial  of  the  court  be- 
low, as  shown  In  the  transcript  which  was 
attached  to  the  stipulation.  It  was  also 
stipulated  that  in  addition  to  the  evidence  In 
the  transcript  the  defendant  might  testify  In 
his  own  bebalf  "the  same  as  he  could  have 
done  in  tbe  court  below."  The  case  was  then 
tried  by  the  two  Judges  without  a  Jury,  and 
this  Is  the  first  ground  urged  for  reversaL 
Tbe  attorneys  for  tbe  defendant  who  have 
brought  the  case  to  this  court  suggest  In  their 
brief  that  they  did  not  represent  the  defend- 
ant until  after  the  stipulation  was  filed  by 
him,  and  that  the  attorney  who  did  r^re- 
sent  him  in  the  former  proceedings  was  a 
young  member  of  the  bar  with  little  expe- 
rience In  his  profession,  and  that  tbe  attorney 
for  tbe  state  was  a  responsible  and  success- 
ful lawyer,  end  that  the  record  shows  that 
tbere  was  no  proper  defense  made  for  the 
defendant  in  the  police  court  These  sugges- 
tions we  suppose  are  made  as  tending  to 
show  that  the  defendant  should  not  be  bound 
by  his  stipulation  to  waive  a  Jury  and  sub- 
mit his  cause  to  the  Judges.  It  appears,  bow- 
ever,  that  the  next  day  after  the  stipulation 
was  filed  in  the  district  court  the  cause  was 
called  for  trial,  and  these  attorneys  who  now 
represent  the  defendant  were  present  in 
court  appearing  for  the  defendant  and  made 
no  objection  to  tbe  trial  proceeding  without 
a  Jury,  and  made  no  attempt  to  withdraw 
the  stipulation  that  had  been  filed  the  day 
before.  Tbe  stipulation  must  be  considered 
as  the  voluntary  stipulation  of  the  defendant 
under  advice  of  competent  counsel. 

It  is  next  insisted  that  defendant  1n  such 
prosecution  cannot  waive  his  right  of  trial 
by  Jury,  and  that  therefore  the  findings  and 
Judgment  of  the  court  are  erroneous.  This 
contention  has  been  determined  by  this  court 
in  an  early  decision,  in  which  it  is  said  that 
ordinances  of  a  dty  are  made  "in  the  exer- 
cise of  their  legitimate  police  authority  for 
the  preservation  of  tbe  peace,  good  order, 
safety,  and  health,  of  tbe  inliabitants  of  tbe 
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corporatloii,  and  relate,  generally,  to  minor 
acts  not  embraced  In  the  public  criminal 
laws  of  the  state,  and  need  not  be  tried  by  a 
jnry;  their  speedy  enforcement  being  usual- 
ly necessary  to  accomplish  the  purpose  of 
tbeir  enactment  They  are  not  included  with- 
in the  provisions  of  the  Constitution."  Llb- 
erman  t.  State,  26  Neb.  404,  42  N.  W.  419,  18 
Am.  St  Rep.  791;  Foley  t.  State,  42  Neb. 
233,  60  N.  W.  574. 

2.  It  is  said  that  the  Judgment  of  the  po- 
lice court  is  TOld  because  the  case  was  tried 
and  submitted  and  then  adjourned  for  five 
days  and  then  decided.  This  matter  does  not 
appear  t6  have  been  called  to  the  attention 
of  the  district  court  This  objection  does  not 
accurately  state  the  condition  of  the  record. 
The  record  shows  that  the  case  was  tried  be- 
fore the  police  court  on  the  eth  day  of  Octo- 
ber, 1910;  that  the  eyldence  was  taken  on 
that  day;  and  that  the  trial  was  adjourned 
to  the  7th  day  of  October  at  9  oclock,  and 
then  without  any  adjournment  argument 
was  heard  upon  the  9th  day  and  was  taken 
nnder  advisement  by  the  consent  of  the  par- 
ties and  continued  to  the  11th  day  oi^  Octo- 
ber, when  judgment  was  rendered.  It  is 
suggested  in  the  brief  of  the  state  that  the 
date,  October  9th,  is  a  clerical  error,  and  the 
proceedings  were  all  had  on  the  7th  day  of 
October.  However  that  may  be,  on  the  11th 
day  of  October,  to  which  the  case  was  ad- 
journed, the  parties  were  all  present,  and  no 
objection  was  made  to  the  proceedings  then 
bad,  and  it  Is  too  late  now  to  raise  this  ques- 
tion In  this  court  for  the  first  time. 

3.  It  is  said  in  the  brief  that  one  of  the 
Judges  who  beard  the  case  was  disqualified; 
that  he  had  before  the  trial  declared  himself 
disqualified  and  refused  to  act  The  record 
contradicts  this  assertion.  It  does  not  show 
that  any  objection  was  made  to  the  qualifi- 
cation of  the  judge  before  the  trial,  although 
it  appears  that  defendant  and  his  attorneys 
were  fully  aware  of  all  of  the  supposed 
grounds  of  objection,  and  the  record  affirma- 
tively shows  that,  before  the  trial  in  open 
court  In  the  presence  of  the  defendant  and 
his  attorneys,  the  judge  inquired  if  there 
was  any  objection  to  his  sitting  in  the  case, 
and  that  the  attorneys  for  defendant  both 
stated  they  had  no  objection.  It  Is  proper 
to  add  tliat  the  great  confidence  that  this 
conrt  has  in  the  two  Judges  who  heard  this 
case  is  not  disturbed,  but  rather  confirmed, 
by  this  record. 

4.  It  Is  fintaiy  contended  that  the  evidence 
is  not  snfflcient  to  support  the  judgment  of 
the  district  court  There  Is  considerable  evi- 
dence in  the  record  tending  to  show  that 
the  defendant  many  times  Instrncted  all  of 
his  assistants  not  to  sell  to  minors ;  but  there 
is  also  evidence  that  the  defendant  himself 
was  present  when  such  sales  were  made  to 
minors,  and  there  is  some  evidence  that  he 
advised  this   particular  sale  which   is  the 


snbject  of  this  complaint  A  large  number 
of  witnesses  were  examined,  and  the  evi- 
dence is  quite  conflicting,  bat  it  snflSdently 
supports  the  judgment 

The  judgment  of  the  district  court  Is  af- 
firmed. 


In  re  SHERIN. 

(Supreme  Conrt  of  South  Dakota.    March  29, 
1911.) 

1.  Attobnet  ANn  Client  ({  S3*)  — Disbab- 

liENT— KvinKNCE — WBIOHT. 

Charges  in  disbarment  proceedings  must  be 
established  by  clear  preponderance  of  the  evi- 
dence. 

[Bill.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  74,  75 ;   Dec.  Dig.  §  53.*] 

2.  Attobney  ANn  Cuent  (J  50*)  — Disbar - 
KENT— Acts  Constituting  Ckikes  — Peiob 
Pbobbcution. 

While  conrts  may  allow  disbarment  pro- 
ceedings to  be  brought,  baaed  on  charges  of 
crimes  not  connected  -with  accused's  professional 
duties  or  work,  yet,  in  the  absence  of  special 
circumstances,  such  charges  will  not  be  consid- 
ered in  advance  of  final  disposition  of  criminal 
proceedings  based  on  the  same  accasation. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §{  64,  65;  Dec  Dig.  f  50.*] 

3.  Attobnet  and  Client  (J  46*)— Disba»- 
MENT— Misconduct— Delat. 

Proceedings  to  disbar  an  attorney  shonld 
not  be  instituted  because  of  alleged  acts  of  im- 
morality unfitting  the  respondent  to  be  a  mem- 
ber of  the  bar,  committed  in  the  past,  where 
for  many  years  thereafter  he  lived  an  exemplary 
life. 

[EM.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {  71;   Dec.  i  4&*] 

4.  Thbkats  (I  1*)—"Extobtion"— Elements 
or  Offense— Intent— "Wbongful." 

Pen.  Code,  S  633,  defines  extortion  as  the 
obtaining  of  property  from  another  with  his 
consent,  induced  by  a  wrongful  use  of  force  or 
fear.  Section  634  declares  that  fear  such  as 
will  constitute  extortion  may  be  induced  by  a 
threat,  either  to  accuse  another  of  any  cnme 
or  to  expose  any  secret  affecting  him,  and  sec- 
tion 638  declares  that  every  person  who,  with 
intent  to  extort  any  money  or  property  from 
another,  sends  any  person  any  threatening  let- 
ter shall  be  punished  as  if  the  money  or  prop- 
erty were  actually  obtained  by  means  of  such 
threat.  Beld,  that  the  word  "wrongful,"  as 
used  in  section  633,  relates  solely  to  tne  meth- 
od used;  and  a  person  may  l>e  guilty  of  ex- 
tortion under  such  sections  if  he  obtains  money 
from  another  by  unlawful  means,  though  lie 
does  not  seek  to  obtain  any  benefit  for  himself, 
and  believes  that  the  money  or  property  obtain- 
ed in  fact  belongs  to  the  person  for  whom  it  is 
obtained ;  the  term  "extortion"  l>eing  construed 
to  mean  "to  obtain  from  a  holder  desired  pos- 
sessions or  knowledge  by  force  or  compulsion : 
to  wrest  from  anotiier  by  force,  menace,  duress,' 
etc. 

[Ed.  Note.— For  other  cases,  see  Threats, 
Cent  Dig.  {{  1-6;   Dec.  Dig.  |  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2622-2624;   voL  8,  pp.  7548,  7549.] 

5.  Attobnet  and  Cuknt  (J  39*)— Miscon- 
duct OF  Attobnet— DiBBABitENT— "ExTOB- 

TION." 

Where  an  attorney  for  a  deserted  wife 
wrote  letters  to  the  husband  implying  that  if 
he  did  not  pay  certain  money  and  turn  over 
certain  property    to   the  wife,  and   induce  his 
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iiaramonr,  with  whom.  It  WH  claimed,  he  waa 
Ivine  in  another  state  tn  adultery,  to  secure 
the  dismissal  of  certain  civil  proceedings  on  a 
note  given  by  the  husband  to  snch  paramour, 
criminal  proceedings  wonld  be  instituted  against 
them,  and  they  would  be  extradited  and  tried, 
auch  acts  constituted  extortion  within  Pen. 
Code,  |(  633,  634,  638,  without  reference  to  the 
justness  of  the  wife's  claim  or  the  attorney's 
intention,  requiring  the  attorney's  suspension 
from  practice. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  I  62;   Dec.  Dig.  |  39.*] 

In  the  Matter  of  proceedings  to  disbar  A. 
Sherln,  an  attorney.    Suspended. 

W.  A.  Morris,  for  the  Conrt  Sherln  & 
Sherln  and  Lee  Stover,  for  respondent 

WHITINa,  J.  This  Is  an  original  proceed- 
ing brought  In  this  conrt  seeking  to  have  this 
court  strllie  from  the  roll  of  Its  bar  the  name 
of  A.  Sherln,  respondent.  The  accusaOon 
filed  herein  charged  the  respondent  with  (1) 
prosecuting  certain  criminal  cases  and  after- 
wards appearing  for  the  defendants  in  the 
same  cases;  (2)  being  a  person  morally  un- 
fit to  be  a  member  of  the  bar  of  this  court; 
(3)  baring  been  guilty  of  the  crime  of  per- 
jury; and  (4)  having  been  guilty  of  extortion 
when  acting  as  a  member  of  the  bar  of  this 
court  The  respondent  answered  the  accusa- 
tions herein,  and  a  referee  was  appointed  to 
try  the  Issues  and  report  the  evidence,  with 
bis  findings  and  conclusions  thereon,  to  this 
conrt  The  issues  were  tried  before  such 
referee,  and  he  reported  to  this  court  the 
evidence  offered  and  received  before  him,  to- 
gether with  his  findings  and  conclusions 
thereon,  which  findings  and  conclusions  were 
all  in  favor  of  respondent  After  the  filing 
of  such  report  orders  to  show  cause  issued, 
requiring,  upon  the  one  hand,  the  prosecu- 
tion to  show  why  the  report  of  the  referee 
should  not  be  In  all  things  confirmed,  and, 
upon  the  other  hand,  the  respondent  to  show 
cause  why  such  report  should  not  be  set 
aside  and  findings  made  and  conclusions  ren- 
dered against  the  respondent  A  hearing 
was  had  upon  such  orders  to  show  cause, 
and  the  matter  is  now  before  us  for  final  de- 
termination. 

It  is  claimed  by  the  respondent,  and  con- 
ceded by  the  prosecution,  that  the  rule  laid 
down  in  Re  Elliott,  18  S.  D.  264,  100  N.  W. 
432,  Is  the  settled  law  as  to  the  amount  of 
evidence  required  to  sustain  the  charges  In 
disbarment  proceedings,  which  rule  is  that 
the  charges  In  such  cases  must  be  established 
by  a  clear,  undoubted  preponderance  of  the 
testimony.  In  the  consideration  of  the  evi- 
dence we  have  recognised  and  foUowed  the 
above  rule. 

The  referee  finds,  and  it  is  unquestioned 
herein,  that  the  respondent  Is  now,  and  has 
been  for  some  26  years  last  past,  a  duly  li- 
censed and  practicing  attorney  at  law  in  the 
courts  of  this  state,  practicing  first  at  Brit- 
ton,  and  since  April,  1899,  at  Watertown, 


and  that  the  practice  ot  law  Is  iOs  sole  oe- 
cupatlon  and  means  of  livelihood. 

The  referee  finds  the  evidence  InsnfSdent 
to  sustain  the  charge  of  aiding  in  the  prose- 
cution of  criminal  cases  and  afterwards  ap- 
pearing for  the  defendants  therein,  and  the 
said  referee  was  clearly  right  In  aacb  find- 
ing. 

The  charge  of  perjury  related  to  a  matter 
not  connected  with  respondent's  professional 
duties;  It  being  charged  that  when  a  wit- 
ness upon  the  stand  in  a  criminal  cause  on 
trial  In  one  of  the  courts  in  this  state,  the 
respondent  testified  falsely  to  material  mat- 
ters Involved  in  such  cause.  The  evidence 
upon  this  charge  la  confilcting,  and  the  ref- 
eree was  Justified  In  finding  with  respond- 
ent thereon.  In  passing  we  wish  to  state 
that,  while  courts  undoubtedly  have  the 
right  to  allow  disbarment  proceedings  to  be 
brought  when  based  upon  charges  of  crimes 
not  connected  with  the  accused's  professional 
duties  or  work,  yet  such  proceedings  should 
be  discouraged,  and  ordinarily  the  complain- 
ant should  be  required  to  first  submit  the 
charges  in  a  criminal  proceeding.  In  the 
future,'  whenever  It  shall  be  brought  to  the 
attention  of  this  court  that  charges  prefer- 
red against  an  attorney  in  disbarment  pro- 
ceedings relate  to  an  alleged  crime  not  con- 
nected with  his  work  as  an  attorney,  this 
court  except  where  special  drcumstances 
may  be  shown  Justifying  different  action, 
will  not  consider  such  charges  until  after 
the  matter  has  been  disposed  of  under  a 
proper  criminal  proceeding. 

The  charge  of  Immorality  unfitting  the  re- 
spondent to  be  a  member  of  the  bar  was.  In 
the  original  accusation,  based  upon  several 
specifications.  Prior  to  the  commencemoit 
of  the  trial,  the  prosecution  asked  leave  to 
amend  the  original  accusations  by  adding 
thereto  four  other  specifications  setting  forth 
acts  of  alleged  immorality.  One  of  these  set- 
ting forth  a  matter  of  recent  date  was  al- 
lowed, and  evidence  received  in  support 
thereof.  The  other  three  were  refused  by 
the  referee,  one  of  the  grounds  for  such  re- 
fusal being  that  the  alleged  misconduct  oc- 
curred so  long  in  the  past  that  it  should  not 
be  considered  at  th^  time ;  the  other  ground 
for  excluding  such  matter  we  need  not  con- 
sider, as  we  believe  the  above-moitloned 
ground  sufficient  While  the  charges  made 
in  these  proposed  specifications  were,  if  true, 
sufficient  to  show  that  respondent  was,  at 
the  time  referred  to,  not  only  unfitted  to 
be  a  member  of  an  honorable  profession,  but 
absolutely  unfitted  for  the  society  of  respect- 
able people,  yet  it  is  and  should  be  the  pol- 
icy of  the  law  to  forgive  one  hla  errors  long 
since  past  and  not  to  allow  the  same  to  be 
resurrected,  where  there  is  nothing  to  show 
but  that  for  several  years  after  such  wrong- 
doing the  party  may  have  lived  an  exempla- 
ry life. 
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We  come  now  to  the  remaining  accusation, 
that  tlie  respondent,  while  acting  as  an  at- 
torney at  law  and  a  member  of  the  bar  of 
this  court,  had  been  guilty  of  tlie  crime  ct 
-extortion.  The  findings  of  the  referee  in  re- 
lation to  this  charge  are  as  follows,  omitting 
from  them  the  full  name  of  the  parties  there- 
in mentioned: 

"(10)  In  regard  to  Specification  B,  being 
the  charge  of  extortion,  your  referee  finds 
that  the  said  A.  Sherin  wrote  and  mailed 
the  letters,  copies  of  which  are  set  out  in 
-complaint,  to  Floyd  L.  C.  at  Great  Falls, 
Mont,  and  Wallace,  Idaho.  That  at  the 
time  the  said  letters  were  written  the  said 
Floyd  L.  C.  had  deserted  his  wife,  Florence 
C,  and  his  children,  and  was  living  at  Great 
Falls,  Mont,  and  Wallace,  Idaho,  and  that 
his  relations  with  one  Rose  S.  were  very 
Intimate  and  apparently  Improper.  That  an 
Action  was  begun  by  Mrs.  C.  against  Rose 
S.  for  alienation  of  aftection,  and  a  Judg- 
ment obtained  against  her  on  that  ground. 
That  Mrs.  C.  was  living  in  Watertown,  S.  D., 
with  her  children  and  part  of  the  time  in 
Wisconsin.  She  had  no  money  and  property 
for  her  support.  That  Mr.  Sherin  was  her 
attorney  and  started  a  divorce  suit  for  her 
against  her  husband,  which  was  dropped  aft- 
erwards when  her  husband  returned  to  her. 
That  Mr.  O.  had  given  Rose  S.  a  note  and 
she  had  assigned  it  to  her  aunt  Mrs.  S. 
Mrs.  S.  had  sued  on  the  note  and  attached 
the  furniture  and  fixtures  in  the  restaurant 
left  by  Mr.  G.  That  Mrs.  0.  bad  made  a 
claim  for  this  property  as  her  exemptions 
for  herself  and  children.  These  letters  were 
written  by  Mr.  Sherin  as  the  attorney  for 
Mrs.  C,  at  her  request  They  were  answer- 
ed by  Mr.  G.  direct  to  his  wife,  except  the 
one  he  wrote  to  Sherin,  which  is  in  evidence. 
The  statements  made  in  the  letters  are  true. 
Mr.  Sherin  gained  nothing  personally  by  the 
writing  of  these  letters,  and  he  did  not  ex- 
pect to.  The  bill  of  sale  was  delivered  by 
Mr.  C.  to  Mrs.  G.,  but  the  release  was  not 
obtained  from  Mrs.  S.  There  were  sufficient 
grounds  to  believe  that  Mr.  C.  was  living  in 
open  adultery  with  Rose  S.  at  the  time.  The 
motive  for  writing  the  letters  on  the  part 
of  A.  Sherin  was  good.  Mr.  C.  afterwards 
retamed  to  Watertown,  S.  D.,  and  his  fam- 
ily, and  all  suits  were  dismissed. 

"(11)  Your  referee  finds  that  the  letters 
set  out  in  the  complaint  were  not  sent  with 
intmt  to  extort  any  money  or  other  prop- 
«rty  from  Floyd  0." 

The  evidence  submitted  fully  supports  find- 
ing No.  10,  and,  as  we  view  this  matter, 
there  is  nothing  before  us  but  a  question 
of  law,  because,  as  it  appears  to  us  beyond 
all  possible  question  of  doubt  the  referee 
was  wrong  in  finding  No.  11,  as  It  fully  and 
clearly  appears  that  the  respondent  did 
write  and  send  the  letters  in  question  vyith 
an  intent  then  and  there  upon  his  part  to  ob- 
tain money  and  other  property  from  the 
party  to  whom  inch  letter*  were  addretsed 


and  from  tJte  paramour  of  tuch  party;  the 
only  question  being  whether,  under  the  un- 
disputed facU,  the  obtaining  of  money 
through  the  means  used  would  be  extortion. 
It  will  be  unnecessary  to  reproduce  the  let- 
ters in  full,  but  the  following  parts  of  two 
of  the  letters  show  all  that  is  material  here- 
in. We  have  omitted  the  surname  of  the 
parties  mentioned  in  such  letters: 

"Office  of  A.  Sherin,  City  Attorney,  Water- 
town,  S.  D.  Watertown,  8.  D.  Aug.  28,  1907. 
Mr.  Floyd  L.  C.,  Great  Fails,  Mont  Dear 
Sir:  I  inclose  yon  some  papers  that  we 
want  you  to  sign  and  return  here  at  once. 
I  have  been  looking  after  the  business  for 
your  wife  since  you  left  and  we  have  known 
that  Rose  S.  was  with  you  for  some  time  at 
Great  Falls.  We  know  Just  how  you  were  liv- 
ing and  all  about  it;  we  know  you  were 
about  to  leave  Great  Falls  but  until  you  set- 
tle things  with  your  wife  yon  can't  leave. 
The  officers  there  are  instructed  to  arrest 
both  of  you,  if  either  of  you  attempt  to  leave 
until  we  are  ready.  Not  only  did.  we  get 
this  information  from  officers  and  others 
there  but  Rose  S.  wrote  your  wife  a  letter  a 
few  weeks  ago  and  told  the  whole  story 
herself.  She  said  you  were  passing  her  as 
your  sister  in  law,  but  that  you  and  she 
roomed  together  and  worked  together.  She 
wrote  the  letter  in  an  attempted  disguised 
hand,  but  as  we  had  other  letters  of  hers 
the  attempt  to  disguise  was  a  bad  one.  We 
submitted  the  letters  to  experts  and  they  are 
ready  to  swear  she  wrote  the  letters.  I 
then  sent  the  letters  to  Great  Falls  and  had 
them  Investigated  there,  and  had  them  re- 
turned with  the  information  that  she  alone 
wrote  the  letter.  It  was  evidently  done 
with  the  purpose  of  making  your  wife  mad, 
so  she  would  get  a  divorce  from  yon  and  she 
would  have  yoo.  It  was  a  bold  move  on  her 
part  and  she  must  have  thought  your  wife 
rather  green.  •  •  •  What  I  want  is  this 
bUl  of  sale  from  you,  and  then  I  want  Rose 
S.  to  sign  this  other  paper  to  drop  these 
suits  and  let  your  wife  have  the  property. 
If  this  is  not  done  this  whole  business  will 
be  dragged  into  court  and  everything  expos- 
ed. George  O.  is  the  attorney  for  Mrs.  S. 
and  he  wants  to  keep  it  going.  In  addition 
to  this  notice  that  Rose  will  sign,  she  wants 
to  write  to  her  mother  to  drop  these  suits 
and  turn  the  property  over.  If  she  don't  we 
will  bring  you  and  she  back  here  with  war- 
rants under  a  criminal  charge  and  face  these 
letters  she  has  written,  all  right  If  you 
will  sign  this  bill  of  sale  and  she  signs  the 
other  paper,  and  you  send  your  wife  $100.00 
we  will  let  the  matter  go,  and  you  and  she 
can  go  on  if  you  want  to,  but  you  will  not 
leave  Great  Falls  until  yon  do,  as  the  of- 
ficers there  are  on  your  tracks  awaiting  a 
wire  from  us  any  minute.  When  this  is  done 
you  had  better  shake  that  woman  and  go  to 
work  some  place  and  your  wife  will  Join  you 
if  you  win  treat  her  right  She  can  make 
trouble  for  both  of  you  any  time  she  wants 
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to  bat  sbe  says  (she  will  let  It  go  if  you  com- 
ply with  tbeee  requests.  I  lUTe  Iiad  a  num- 
ber of  letters  from  different  people  there 
daring  the  past  few  weeks  and  know  every 
move  you  people  make.  Trusting  that  we 
will  hear  from  you  without  delay  and  that 
these  papers  will  J>e  signed  and  that  you 
will  send  your  wife  some  money  I  remain. 
Yours  truly,  A.  Sherln." 

"Office  of  A.  Sherln,  City  Attorney,  Water- 
town,  S.  D.  Watertown,  S.  D.  November  7, 
1907,  Mr.  Floyd  L.  C,  Wallace,  Idaho.  Dear 
Sir:  ♦  •  •  Your  wife  has  just  been  in 
here,  and  when  she  heard  what  had  been 
going  on  and  that  you  were  still  keeping 
Rose  posted  on  everything  that  was  said 
and  done,  and  she  was  sending  it  to  her 
mother,  she  said  that  she  would  now  insist 
on  the  paper  being  sent  her  from  Rose  S. 
and  you,  to  have  these  goods  turned  over  to 
her  at  once,  and  if  this  is  not  done  within 
ten  days  she  will  swear  out  a  warrant  for 
both  of  yon  and  send  out  there  after  you. 
Now  Floyd  I  don't  want  to  see  you  get  into 
any  trouble,  but  you  have  not  used  your 
wife  right,  and  unless  yon  send  that  paper 
from  Rose  S.  to  have  these  goods  turned  ovet 
at  once,  there  will  certainly  be  a  warrant 
sent  out  there  after  both  of  you.  •  »  • 
Now,  to  save  any  trouble,  you  send  me  a 
paper  from  Rose  S.,  and  have  her  write  to 
her  mother  a  letter  authorizing  her  to  turn 
over  that  property  to  your  wife,  or  else  you 
and  she  will  hear  from  us  in  another  way. 
There  is  not  enough  property  to  flght  about 
and  if  it  goes  through  Court  Mrs.  S.  will 
not  get  enough  out  of  it  to  be  of  any  use  to 
her,  as  it  will  be  all  eat  up  in  attorney's  fees. 
Now  don't  delay  in  this  matter,  but  attend 
to  it  at  once.  We  know  where  Rose  is  and 
all  about  what  is  going  on  out  there  and 
will  insist  upon  something  being  done  with- 
in ten  days,  or  else  there  will  be  trouble. 
Yours  Truly,  A.  Sherln." 

The  respondent  in  his  brief,  among  other 
statements,  uses  the  following  language: 
"What  attorney  would  not  make  such  an  ef- 
fort to  get  a  little  property  for  a  deserted 
woman  and  two  little  children?  He  would 
not  be  doing  his  duty  to  his  client  if  he  did 
not  use  every  efTort  and  every  persuasion  to 
get  something  for  her  and  her  children. 
*  ♦  ♦  There  was  no  professional  ethics 
violated  in  the  writing  of  these  letters.  In 
fact,  any  person  who  knows  all  the  facts  and 
circumstances  connected  with  this  outra- 
geous affair,  would  not  think  that  the  defend- 
ant went  far  enough  to  recover  what  belong- 
ed to  the  wife.  There  is  nothing  In  that 
charge  upon  which  any  attorney  sltoald  be 
disbarred."  We  are  unable  to  agree  with 
counsel  In  the  above  statement  This  court 
cannot  set  the  seal  of  its  approval  upon  the 
methods  used  by  respondent  no  matter  bow 
Just  his  motives,  nor  whether  the  statutes 
have  made  such  methods  criminal.  The  very 
least  that  can  be  said  In  relation  to  an  of- 
ficer of  the  court  resorting  to  such  means  to 


gain  an  end  is  that  It  is  grossly  unprofession- 
al, and  such  as  calls  for  severe  censure  from 
the  courts.  In  Hackett  v.  King,  6  Allen 
(Mass.)  58,  it  was  decided  that,  though  a  per- 
son was  arrested  under  a  legal  warrant,  and 
by  a  proper  officer,  yet,  if  one  of  the  objects 
of  the  arrest  was  to  extort  money,  or  en- 
force the  settlement  of  a  civil  claim,  such  ar- 
rest Is  a  false  Imprisonment  by  all  who  hare 
directly  or  Indirectly  procured  the  same  or 
participated  therein  for  any  such  purposes ; 
and  a  release  and  conveyance  of  property, 
obtained  by  means  of  such  arrest,  Is  void.  In 
Taylor  v.  Jaques,  106  Mass.  294,  the  court, 
in  speaking  of  a  certain  instruction  given  by 
the  lower  court,  said:  "We  do  not  concur 
with  that  view  of  the  law.  If  he  had  em- 
bezzled their  funds,  they  had  a  right  to  have 
him  prosecuted.  If  be  owed  them  a  debt, 
they  had  a  right  to  accept  security  for  it. 
But  they  would  have  no  right  to  make  use 
of  a  criminal  process  for  the  collection  of  a 
debt  An  arrest,  even  upon  a  legal  warrant, 
and  upon  a  criminal  charge,  to  compel  the 
payment  of  a  mere  debt,  would  be  a  misuse 
of  legal  process ;  and  the  threat  of  such  an 
arrest  may  constitute  unlawful  duress."  And 
if  the  acts  were  criminal.  It  certainly  must 
be  conceded  that  It  was  a  most  serious 
breach  of  "professional  ethics"  for  an  officer 
of  a  court  acting  as  such  officer,  to  willfully 
violate  the  criminal  laws  of  bis  country. 

Section  633  of  the  Revised  Penal  Code  of 
this  state  reads  as  follows:  "Extortion  is 
the  obtaining  of  property  from  another  with 
his  consent  induced  by  a  wrongful  use  of 
force  or  fear,  or  under  color  of  official  right" 
Section  634  of  such  Code  reads  in  part  as 
follows:  "Fear  such  as  will  constitute  extor- 
tion may  be  induced  by  a  threat  either  (2) 
to  accuse  htm  or  any  relative  or  member  of 
his  family  of  any  crime;  (4)  to  expose  any 
secret  affecting  him  or  them."  Section  0.38 
of  such  Code  reads  as  follows:  "Elvery  per- 
son who  with  Intent  to  extort  any  money  or 
other  property  from  another  sends  to  any 
person  any  letter  or  other  writing,  whether 
subscribed  or  not,  expressing  or  Implying,  or 
adapted  to  imply,  any  threat  such  as  is  speci- 
fied in  section  634  is  punishable  in  the  same 
manner  as  if  such  money  or  property  were 
actually  obtained  by  means  of  such  threat" 
Section  190  of  such  Code  reads  as  follows: 
"Bivery  person  who,  having  knowledge  of  the 
actual  commission  of  a  crime  or  violation  of 
statute,  takes  any  money  or  property  of  an- 
other, or  any  gratuity  or  reward,  or  any 
engagement  or  promise  therefor,  upon  any 
agreement  or  understanding,  express  or  Im- 
plied, to  compound  or  conceal  such  crime,  or 
violation  of  statute,  or  to  abstain  from  any 
prosecution  therefor,  or  to  withhold  any  evi- 
dence   thereof,    is    punishable    as    follows. 

To  our  minds  the  evidence  proves  beyond 
all  possible  doubt  that  the  respondent  act- 
ing as  an  attorney  at  law,  wrote  the  letters 
in  question  with  an  intent  to  and  bopinf 
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thereby  to  obtain  both  money  and  other  per- 
sonal property  from '  said  C.  and  bis  para- 
mour. It  clearly  appears  to  us  that  tbe  re- 
spondent hoped  and  trusted  that  the  threats 
contained  in  such  letters  would  Induce  in  the 
minds  of  such  parties  such  fear  as  would  re- 
sult in  their  complying  with  the  demands  of 
such  letters.  This  fear  It  was  sought  to  In- 
duce by  these  threats  Tras  the  fear  of  being 
arrested  and  prosecuted  for  the  commission 
of  crime.  It  might  be  claimed  on  tbe  part  of 
the  respondent  that,  where  the  motive  was 
to  obtain  money  or  property  which  justly  be- 
longed to  his  client,  it  would  not  be  extor- 
tion, because  in  that  case  there  was  no 
"wrongful  use  of  force  or  fear."  l^e  word 
"wrongful,"  as  used  in  this  statute,  has  no 
reference  whatever  to  the  question  of  the 
Justness  of  the  ultimate  result  sought,  but 
relates  solely  to  the  methods  used  to  obtain 
such  result  Furthermore,  It  is  certainly 
clearly  Implied  from  the  language  of  these 
letters  that,  if  the  demands  therein  contain- 
ed were  complied  with,  no  prosecutions  of 
the  crimes  of  which  the  parties  might  have 
been  guilty  would  follow ;  or,  In  other  words, 
the  writer  of  these  letters  Impliedly  offered 
to  compound  all  the  crimes  of  which  these 
parties  might  have  been  guilty.  Offering  to 
compound  crimes  is  certainly  a  wrong:ful  ap- 
I)eal  to  one's  fears.  As  was  said  in  Eadle  t. 
summon,  26  N.  Y.  12  (82  Am.  Dec.  395>:  "Ei- 
ther the  accusation  which  tbe  defendant 
brought  against  Ejadle  was  entirely  unfound- 
ed, or  he  was  seeking  to  compromise  a  crim- 
inal offense.  If  he  knew  that  a  crime  had 
been  committed  by  Eadle,  he  bad  no  right  to 
compromise  It  in  this  way." 

From  the  findings  of  the  referee,  it  might 
be  Inferred  that  he  considered  it  material 
that  the  respondent  herein  was  not  seeking 
to  obtain  this  property  for  himself  and  would 
not  be  benefited  by  the  obtaining  of  same. 
That  certainly  Is  absolutely  immaterial.  If, 
as  claimed  by  tbe  respondent  himself,  these 
letters  were  written  by  him  with  the  full 
knowledge  of  his  client,  the  respondent,  in 
assisting  her,  by  advising  and  writing  the  let- 
ters to  carry  out  the  scheme,  rendered  him- 
self jointly  guilty  with  her  of  the  crime  of 
extortion  if,  under  such  facts,  she  would  be 
guilty.  It  might  be  claimed  that,  inasmuch 
as  the  charges  contained  in  such  letters  were 
true,  no  crime  was  committed  by  respondent 
The  offense  before  us  lies,  not  In  making  the 
charges  of  wrongdoing  upon  the  part  of  C. 
and  his  paramour,  but  in  making  threats  of 
prosecution  based  upon  such  charges.  The 
fact  that  they  were  guilty  of  the  crimes 
charged  would  not  render  the  writing  of  tbe 
letters  less  criminal.  The  state  of  California 
has  Identically  the  same  statutes  in  relation 
to  extortion  as  sections  633,  634,  and  638 
quoted  above,  and,  in  the  case  of  Morrill  v. 
Nightingale,  93  Gal.  452,  28  Pac.  1068.  27  Am. 
St  Rep.  207,  In  discussing  the  question  as 
to  whether  or  not  the  truthfulness  of  tbe 
charges  made  by  the  defendant  was  a  de- 


fense to  the  charge  of  extortion,  the  court 
said:  "Under  that  kind  of  menace  which 
consists  in  a  threat  of  Injury  to  the  charac- 
ter of  a  person,  It  Is  entirely  Immaterial 
whether  such  person  is  guilty  or  innocent 
of  the  crime  to  be  charged.  It  certainly 
would  be  no  defense  to  the  accusation  of  ex- 
tortion that  the  Charges  or  pubUcatlona 
threatened  to  be  made  by  tbe  defoidant,  and 
by  which  he  obtained  valuable  property, 
were  true.  The  truth  or  falsity  of  these  mat- 
ters form  no  element  in  establishing  the  guilt 
or  Innocence  of  a  defendant  charged  with  ex- 
tortion." See,  also.  People  v.  Choynskl,  95 
Cal.  640,  ao  Pac.  791. 

It  is  therefore  clear  to  this  court  that  find- 
ing No.  11  should  be  set  aside,  and  that  In 
lieu  thereof  this  court  must  find  that  the  let- 
ters In  question  were  written  with  Intent  to 
extort  money  and  other  property  from  said 
Floyd  L.  C.  and  Rose  S.,  unless  the  obtain- 
ing of  this  particular  property  and  particu- 
lar money  would  not  constitute  extortion,  ow- 
ing to  the  fact  that,  for  all  that  appears  here- 
in, the  property  rightfully  belonged  to  re- 
spondent's client,  and  the  $100  was  justly 
due  her  from  her  husband.  For  the  purposes 
of  this  cause  it  must  be  presumed  that  the 
wife  was  justly  entitled  to  the  property  and 
money. 

This  presents  to  us  squarely  a  question  up- 
on which  there  seems,  at  first  glance,  to  be 
an  unreconcllable  conflict  of  authority.  One 
line  of  decisions,  commencing  with  People  v. 
Griffin,  2  Barb.  (N.  Y.)  427,  holds  that,  in 
order  for  the  taking  of  property  to  amount 
to  extortion,  It  must  be  property  to  tbe  pos- 
session of  which  the  taker  did  not  make  an 
honest  claim  of  right;  and  this  court  also 
held  that  an  attempt  to  collect  what  the  par- 
ty believed  to  be  an  honest  debt  could  not  be 
held  to  be  done  with  an  "Intent  to  extort" 
This  case  Is  followed  in  State  v.  Hammond, 
80  lud.  80,  41  Am.  Rep.  791;  McMillen  y. 
State,  60  Ind.  216;  Mann  v.  State,  47  Ohio 
St  556,  26  N.  B.  226,  11  L.  R.  A.  656.  Owing 
to  difference  In  the  wording  of  tbe  statutes 
of  the  above  states  from  that  of  this  state, 
we  think  these  cases  are  of  little  weight  as 
authority.  Moreover,  we  believe  that  the 
courts  of  Indiana  and  Oblo  overlooked  a  ma- 
terial difference  between  their  statute  and 
that  of  New  York.  The  New  York  statute 
before  the  court  In  the  Grlffln  Case  provided: 
"Every  person  who  shall  knowingly  send  or 
deliver,  or  shall  make,  and  for  the  purpose  of 
being  delivered  or  sent,  shall  part  with  the 
possession  of,  any  letter  or  writing,  with  or 
without  a  name  subscribed  thereto,  or  sign- 
ed with  a  -fictitious  name,  or  with  any  letter, 
mark  or  other  designation,  threatening  there- 
in to  accuse  any  person  of  any  crime,  or  to 
do  any  injury  to  the  person  or  property  of 
any  one,  with  a  view  or  intent  to  extort  or 
gain  any  money  or  property  of  any  descrii>- 
tion,  belonging  to  another,  shall,  upon  con- 
viction, be  adjudged  guilty  of  an  attempt  to 
rob,  and  shall  be  punished  by  Imprisonment 
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in  a  state's  prison  not  exceeding  five  years." 
It  will  be  noted:  (1)  That  the  intent  is  to 
"octort  or  gain" ;  (2)  "property  belonging  to 
another";  and  (3)  the  offense  is  designated 
an  "attempt  to  rob."  Under  a  statute  so 
worded  there  certainly  was  reason  to  hold 
that  the  word  "extort"  was  used  with  a  re- 
stricted meaning.  Section  287  of  the  Rev. 
Penal  Code  of  South  DakoU  sutes:  "Rob- 
bery is  the  wrongful  taldng  of  personal  prop- 
erty in  the  possession  of  another,  from  his 
person  or  immediate  presence,  and  against 
his  wUl,  accomplished  by  means  of  force  or 
fear,"  and  it  is  uniyersally  held  that  rob- 
bery is  forcible  larceny.  It  is  thus  seen  that 
in  robbery  there  must  always  be  not  only 
the  force  or  fear,  but  there  must  be  a  larcen- 
ous or  wrongful  taking.  It  thus  follows  that 
under  the  New  York  statute  it  clearly  ap- 
peared that,  in  order  for  there  to  be  an  of- 
fense, the  attempted  taking  of  the  property, 
as  well  as  the  means  resorted  to  to  achieve 
such  taking,  must  be  wrongful.  It  is  uni- 
versally held  that  there  can  be  no  robbery 
by  a  person  of  his  own  property  to  which 
be  is  lawfully  entitled  to  possession;  it  is 
held  by  the  great  weight  of  authority  that 
there  can  be  no  robbery  of  goods  to  the  pos- 
session of  which  the  taker  honestly  believes 
himself  entitled;  and  the  courts  of  several 
states  hold  that  it  is  no  robbery  to  take  prop- 
erty where  the  taker  honestly  believes  he 
has  a  right  to  same  for  the  payment  of  a 
debt  due  him.  See  cases  referred  to  in  note 
following  Glenn  v.  State,  13  Ain.  &  E^g.  Ann. 
Cas.  775,  776.  In  Ohio  and  Indiana  the  of- 
fense now  before  us  is  not  spoken  of  in  the 
statutes  as  an  attempt  to  rob.  and  the  stat- 
utes do  not  state  that  the  property  taken  shall 
be  that  "belonging  to  another" ;  but  the  stat- 
utes of  those  states  use  the  phrase  "extort 
or  gain,"  and  it  might  well  be  said  that  in 
using  the  word  "extort"  in  connection  with 
"gain"  it  was  Intended  to  provide  that  the 
party  taking  the  property  must  "gain"  some- 
thing in  the  sense  of  securing  profit. 

Section  638  of  our  Penal  Code  uses  the 
phrase,  "with  intent  to  extort  any  money 
or  other  property  from  another."  Neither 
Is  the  word  "gain"  used,  nor  does  the  stat- 
ute provide  that  the  property  to  be  extorted 
shall  be  that  "belonging  to  another."  Look- 
ing now  to  section  633  of  our  Code  for  the 
definition  of  extortion,  we  again  find  that 
the  property  to  be  obtained  is  not  restricted 
to  property  "belonging  to  another."  It 
seems  dear  to  us  that  under  our  statutory 
definition  of  extortion,  we  have  a  very  com- 
prehensive crime.  Including  within  its  ex- 
press terms,  as  a  small  part  thereof,  every- 
thing that  comes  under  the  definition  of 
robbery,  so  tbat  robbery  is,  nnder  our  stat- 
ute, but  a  high  degree  of  extortion.  This 
is  further  shown  by  section  635  of  our  Penal 
Code  which  provides:  "Every  person  who 
extorts  any  money  or  other  property  from 
another,  nnder  circumstances  not  amounting 
to  robbery,  by  means  of  force  or  any  threat 


such  as  Is  mentioned  in  the  last  sectton.  Is 
punishable  by  imprisonment  in  the  state 
prison  not  exceeding  five  years,"  thus  clear- 
ly showing  that  there  can  be  both  extortloa 
amounting  to  robbery  and  extortion  not 
amounting  to  robbery.  Analyzing  our  defini- 
tions of  extortion  and  robbery,  it  is  appar- 
ent that  to  rob  there  must  be  a  "wrongful 
taking"— that  is,  a  taking  of  property  tbe 
possession  of  which  a  person  would  not  be 
entitled  to  recover  in  an  action  brought  to- 
secure  same;  while  to  extort  it  is  not  nec- 
essary tliat  the  "obtaining"  of  the  property 
be  wrongful  in  the  sense  that  the  party  be 
not  lawfully  entitled  to  the  possession  there- 
of, but  it  Is  only  necessary  that  the  means 
used  to  obtain  the  property  be  wrongfnl. 
Thus  extortion  nnder  our  statute  Includes  any 
"obtaining  of  property,"  wrongful  or  other- 
wise (that  is,  the  "obtaining  of  property" 
to  which  the  party  may  or  may  not  be  law- 
fully entitled),  whenever  snch  property  Is  ob- 
tained through  the  "wrongful  use  of  force 
or  fear." 

It  might  be  claimed  that  the  term  "extort** 
in  itself  Implies  the  getting  of  something  to- 
which  a  party  is  not  entitled  as  distlngulsb- 
ed  from  getting  that  to  which  a  party  is  en- 
titled, and  that  therefore,  by  the  use  of  tbat 
word,  it  clearly  appears  that  in  order  to  con- 
stitute "extortion"  the  property  obtalnei 
must  be  that  to  which  the  taker  is  not  hon- 
estly and  legally  entitled.  This  is  certainly 
a  mistaken  idea  of  the  meaning  of  the  word 
"extort."  Webster's  New  International  Dic- 
tionary states  that  the  word  is  derived  from 
the  Latin  word  "extortus,"  meaning  "to 
twist  or  wrench  out,"  and  defines  the  word: 
"(1)  To  wrest  from  a  person  by  physical 
force,  menace,  duress,  torture,  or  any  undue 
or  illegal  exercise  of  power  or  Ingenuity;  to 
wring  (from);  to  exact;  to  take  or  receive- 
by  extortion;  also,  rarely,  literally,  to  wrench 
or  tear  away  (from);  as,  to  extort  bribes;  to 
extort  contributions  from  the  vanquished; 
to  extort  confessions  of  guilt;  to  extort  a 
promise;  to  extort  payment  of  a  debt"  The 
above  definitions  and  illustrations  of  use  of 
term  clearly  show  that  one  can  extort  tbat  to- 
which  be  is  rightfully  entitled,  as  well  as 
that  to  which  he  is  not  entitled,  and  show 
that  the  word  is  properly  used  to  denote  the 
method  used  to  obtain  the  thing  sought,  rath- 
er than  to  limit  the  thing  to  be  obtained  in 
accordance  with  title  or  right  of  possession 
thereto. 

Turning  now  to  the  decisions  of  other 
courts.  In  State  v.  Bruce,  24  Me  71,  the 
court  said:  "The  Instructions  'that,  if  the 
defendant  made  the  threat  maliciously  and' 
with  Intent  thereby  to  extort  property  from 
Lyon,  it  was  not  essential  in  the  case  wheth- 
er the  said  Lyon  had  been  caught  by  the  said" 
Bruce  In  the  act  of  stealing  the  property  of 
the  said  Bruce  or  not'  were  also  correct  A 
person  whose  property  has  been  stolen  can- 
not claim  the  right  to  punish  the  thief  him- 
self without  process  of  law,  and  to  make  bin 
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compensate  him  for  tbe  losa  of  his  property 
by  maliciously  threatening  to  accuse  him  of 
the  offense,  or  to  do  an  Injury  to  bis  person 
or  property,  with  Intent  to  extort  property 
from  him.  A  threat  made  by  one  whose 
goods  had  been  stolen  that  he  wonld  prose- 
cute the  supposed  thief  for  the  otteuse,  if 
there  were  grounds  to  suspect  him  to  be 
guilty,  could  not  be  considered  as  made  ma- 
liciously and  with  intent  to  extort  property, 
unless  there  were  other  proofs  of  malice  and 
Intended  extortion.  Nor  do  the  Instructions 
80  state.  The  testimony  to  prove  the  malice 
and  Intended  extortion  Is  not  presented ;  and 
it  must  be  presumed  to  have  been  sufficient 
and  satisfactory,  especially  after  the  defend- 
ant has  been  found  guilty  by  two  juries." 

In  Ciommonwealth  t.  Coolidge,  128  Mass. 
65,  the  court  said:  "The  first  Instruction 
asked  that  the  defendant  must  have  mali- 
ciously Intended  to  obtain  that  which  in  Jus- 
tice and  equity  he  knew  he  had  no  right  to 
receive,  and  the  other,  which  differs  only  in 
form  from  that  that  the  defendant  was  not 
guilty  if  he  believed  that  Chapin  actually 
owed  him,  could  not  properly  have  been 
given  without  qualification;  and  tbe  lan- 
guage of  the  presiding  Judge  was  entirely 
accurate  when  he  said  that  tbe  law  did  not 
aathorlze  the  collection  of  Just  debts  by  the 
malidons  threatening  to  accuse  the  debtor 
of  a  crime." 

In  Stote  V.  Logan,  104  La.  760,  29  South. 
336.  the  court  said:  "In  this  state  tbe  tech- 
nical offense  known  to  tbe  common  law  as 
'extortion'  was  punishable  under  section  86S, 
Revised  Statutes,  which,  by  its  terms,  ap- 
plied exclusively  to  otBcers.  State  v.  Lubln, 
42  La.  Ann.  70  [7  South.  08].  By  Act  63  of 
1884  It  was  declared  that  'any  person'  who 
'shall  threaten  to  kill  •  •  •  with  Intent 
to  extort  money  •  *  •  shall,  upon  con- 
viction be  imprisoned,'  etc.  This  statute  has 
been  held  to  be  constitutional  In  an  opinion 
in  which  Mr.  Justice  Miller,  as  the  organ  of 
the  court,  said:  'It  defines  the  offense  of  at- 
tempting to  extort  money  by  threats  or 
other  unlawful  devices.'  State  v.  Rushln?. 
40  La.  Ann.  1532  [22  South.  7991.  There  is 
no  question,  then,  of  the  application  of  the 
law  to  the  defendant,  and  we  can  find  no 
sufficient  reason  for  holding  that  it  does  not 
apply  to  the  act  which  he  Is  charged  with 
having  committed,  since  the  threats  charged 
agninxt  him  are  within  its  terms,  whether  he 
claimed  that  the  money  demanded  was  due 
to  him  or  not  Cases  decided  in  other  states 
in  which  it  Is  said  that  a  contrary  view  has 
been  held  are.  perhaps,  based  upon  the  lan- 
guage of  particular  statutes,  which  may  have 
admitted  of  the  exception  for  which  the  de- 
fendant's counsel  here  contends." 

In  Cohen  v.  State,  37  Tex.  Cr.  R.  118,  38 
8.  W.  1005,  the  court  said:  "  'Extort'  menus 
'to  obtain  from  a  holder  desired  possessions 
or  knowledge  by  force  or  compulsion;  to 
wrest  from  another  by  force,  menace,  duress,* 
etc     See  Cent  Diet     In  the  law  diction- 


aries the  word  'extort'  is  not  found,  and  'ex- 
tortion' is  applied  to  officers  'who,  by  color 
of  office,  unlawfully  take  any  money  or 
thing  of  value  that  la  not  due  him,  or  more 
than  Is  due,  or  before  It  Is  due.'  See  7  Am. 
&  E]ng.  Bna  Law;  1  Bouv.  Law  Diet;  and 
1  Bap.  &  L.  Diet  We  apprehend  that  our 
statute,  In  using  the  word  'extort'  had  ref- 
erence to  its  meaning  In  Its  broader  sense, 
as  given  above  from  the  Century  Dictionary. 
We  do  not  construe  this  statute  to  mean,  by 
the  use  of  the  term  'extorting.'  to  be  only  ap- 
plicable to  cases  where  there  is  no  debt  ex- 
isting between  the  parties.  On  the  contrary, 
under  this  article  a  party  may  be  guilty 
of  the  otienafi  of  sending  or  delivering  a  let- 
ter threatening  to  accuse  another  of  a  crim- 
inal offense,  with  the  view  of  extorting  mon- 
ey, although  the  party  may  be  Justly  indebted 
to  the  sender  of  such  letter.  One  object  of 
the  statute,  as  we  take  It,  Is  to  prevent  per- 
sons from  sending  such  letters,  and  using 
the  criminal  laws  of  this  state  to  collect 
debts  that  might  be  due  and  owing  them." 

We  believe  that  our  statute  was  enacted 
to  prohibit  Just  such  acts  as  those  of  the  re- 
spondent; that  In  writing  and  sending  the 
letters  he  came  clearly  and  fully  within  the 
provisions  of  said  section  638,  and  that  find- 
ing No.  11  of  the  referee  was  error.  The 
referee,  as  conclusions  of  law,  found:  "The 
evidence  submitted  does  not  prove  the  said  A. 
Sherin  guilty  of  any  crime,  misdemeanor,  or 
statutory  offense,  and  does  not  show  him  to 
be  of  such  Immoral  character  as  would  Jus- 
tify his  disbarment  or  suspension  from  prac- 
tice." In  lieu  of  the  above  this  court  finds 
as  a  conclusion  of  law:  "The  evidence  sub- 
mitted proves  the  said  A.  Sherin,  while  act- 
ing as  an  officer  of  this  court  to  have  been 
guilty  of  the  crime  of  writing  letters  with 
the  Intent  to  extort  money  and  other  prop- 
erty from  others,  as  defined  in  section  638, 
Rev.  Penal  Code,  which  conduct  demands 
tbe  condemnation  of  this  court  and  requires 
this  court  to  either  suspend  or  disbar  re- 
spondent from  practicing  as  a  member  of  the 
bar  of  this  court." 

This  court  fully  realizes  the  severity  of  a 
Judgment  depriving  one  of  the  right  to  pur- 
sue a  chosen  profession,  which  profession 
may  be  the  only  means  open  for  the  procure- 
ment of  a  livelihood,  especially  where  the 
person  has  long  since  abandoned  other  fields 
for  that  of  his  chosen  profession.  We  are 
satisfied  in  this  case  that,  while  the  means 
used  by  respondent  were  clearly  criminal, 
and  grossly  unprofessional,  even  if  they  had 
not  been  criminal,  yet  the  ultimate  end 
sought  by  him  was  undoubtedly  Just  It 
further  appears  to  our  satisfaction  from  the 
testimony  of  the  members  of  the  bar  in  re- 
spondent's home  city  that  the  respondent  in 
general,  has  so  conducted  himself  as  an  at- 
torney that  he  stands  well  amont;  his  fellow 
attorneys.  While  such  misconduct  as  proven 
In  this  matter  cannot  be  overlooked,  we  be- 
lieve tbe  respondent  will  In  the  future  con- 
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duct  himself  aa  beflta  a  member  of  an  hon- 
orable profession,  and  we  believe  the  ends  of 
justice  will  best  be  subserved  by  the  tem- 
porary suspension  of  respondent  from  the 
practice  of  his  profession,  rather  than  by  his 
disbarment;  therefore  it  is  the  order  of  this 
court  that  the  respondent  be  suspended  from 
the  practice  of  the  profession  of  law  in  all 
of  the  courts  of  this  state  for  a  period  of  six 
months  from  the  date  of  the  formal  Judgment 
herein,  and  until  he  shall  htTve  paid  the  costs 
of  this  proceeding,  to  be  taxed  by  the  clerk 
of  this  court 
Let  Judgment  be  entered  accordingly. 

McCOT,  J.,  took  no  part  in  this  decision. 


STATE  ex  rel.  CORMICK  t.  RAMSEY  et  al. 

(Supreme  Court  of  South  Dakota.     March  22, 

1911.) 
Certiobabi    (i    4*)  —  Existence    of    Othsb 

■Since*  PoL  Code,  {|  1988-2000,  relating 
to  election  contests,  provide  an  adequate  and 
speedy  remedy  for  the  determination  of  elec- 
tion contests,  certiorari  will  not  be  granted  to 
compel  the  certification  of  the  return  and  bal- 
lots in  a  local  option  election,  to  determine 
whether  they  were  properly  counted.  Code 
Civ.  Proc.  I  to4,  permitting  a  writ  of  certiorari 
to  be  granted  where  there  is  no  plain  and  ad- 
equate remedy. 

[Ed.  Note. — ^For  other  cases,  see  Certiorari, 
Cent,  Dig.  I  4;   Dec.  Dig.  I  4.*] 

Appeal  from  Circuit  Court,  Sanborn  Coun- 
ty; F.  B.  Smith,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
B.  W.  Cormick,  against  S.  A.  Ramsey  and 
others.  From  an  order  granting  a  motion  to 
set  the  writ  aside,  and  a  judgment  dismiss- 
ing the  proceeding  and  awarding  costs,  plaln- 
tur  appeals.    Affirmed. 

Joe  Kirby  (T.  J.  Spangler,  of  counsel),  for 
appellant  A.  B.  Hitchcock  and  I*  L.  Law- 
son,  for  respondents. 

HANBT,  J.  This  special  proceeding  was 
commenced  by  the  service  of  a  writ  com- 
manding the  defendants  to  certify  the  re- 
turns and  ballots  of  an  election  held  in  the 
city  of  Woonsocket  April  19,  1910,  on  the 
question  of  the  sale  of  intoxicating  liquors. 
Such  writ  was  based  on  an  affidavit  wherein 
it  was  alleged  that  enough  votes,  which 
should  have  been  counted  in  favor  of  the 
sale,  to  change  the  result,  had  been  rejected 
as  defective  by  the  Judges  of  the  election. 
Upon  defendants'  motion  the  writ  was  set 
aside,  the  proceeding  dismissed,  and  judg- 
ment for  costs  and  disbursements  entered, 
from  which  order  and  Judgment  the  plaintiff 
appealed. 

The  proceeding  was  properly  dismissed.  A 
writ  of  certiorari  may  be  granted  by  the  cir- 
cuit court  when  an  inferior  court,  officer, 
board,  or  tribunal  has  exceeded  its  Jurisdic- 


tion, and  "there  to  no  writ  of  error  or  ap- 
peal, nor.  In  the  judgment  of  the  court  any 
other  plain,  speedy  and  adequate  remtdy." 
Rev.  Code  Civ.  Proc.  |  754.  PlalntitT  was 
afforded  a  plain,  speedy,  and  adequate  rem- 
edy by  the  provisions  of  the  statute  relating 
to  election  contests.  Rev.  Pol.  Code,  H  198&- 
2000;   Treat  t.  Morris,  127  N.  W.  554. 

The  order  and  Judgment  appealed  from 
are  affirmed. 


Mcpherson  v.  swift  et  ai. 

(Supreme  Court  of  South  Dakota.     March  29, 
1911.) 

1.  Afpeai,  Ann  Ebbob  ({{  1097,  1195*)— Dk- 

TEBMIMATION     ON     PBIOB    APPBAIr— LaW     Ot 

Case. 

A  determination  on  a  prior  appeal  is  the 
law  of  the  case  on  retrial  and  on  a  subsequent 
appeal,  so  far  as  the  same  questions  are  pre- 
sented on  substantially  the  same  facta. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4358^368,  4061-4665; 
Dec.  Dig.  11  10©7,  1195.*] 

2.  DiSMissAJL   and    Nonsuit   (|    29*)— "Rk- 

TBAXIT." 

Proof  that  plaintiff  was  present  in  open 
court  during  proceedings  wiiich  resulted  in  the 
dismissal  ota  former  action  was  insufficient  to 
establish  a  "retraxit,"  which  is  a  voluntary  ac- 
knowledgment that  the  plaintiff  has  no  cause 
of  action,  and  therefore  will  not  proceed  fur- 
ther, made  in  open  court  by  the  plaintiff  in 
person. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  |  2;   Dec.  Dig.  f  29.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6198,  6109;    vol.  8,  p.  7789.] 

3.  Revoval  or  Causes  (i  109*)— DismssAi. 
— Effect. 

Where  an  action  is  removed  to  a  federal 
court  and  is  there  dismissed  without  trial  or 
determination  of  the  merits,  plaintiff's  rixht  to 
sue  is  not  affected,  and  he  may  institute  a  new 
suit  on  the  same  cause  of  action  in  the  state 
court  as  though  the  prior  suit  had  not  been 
brought 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  235;   Dec.  Dig.  I  100.*] 

Appeal  from  Circuit  Court  Lawroice  Coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  Donald  A.  McPherson  against 
Joseph  Swift  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

Chauncey  L.  Wood  and  Van  Clse,  Grant  & 
Van  Cise,  for  appellants.  Martin  ft  Mason 
and  Kellar  &  Stanley,  for  respondent 

HANET,  J.  In  May,  188S,  defendant  Swift 
and  one  James  K.  P.  Miller  made  a  contract 
in  writing,  relating  to  certain  real  property 
situated  in  Lawrence  county,  record  title  to 
which  was  taken  in  the  name  of  the  former. 
Mr.  Miller  died  in  January,  1891.  His  es- 
tate was  insolvent  The  plaintiff,  claiming 
to  have  succeeded  to  Miller's  rights  under 
the  contract  through  proceedings  in  the  coun- 
ty court  instituted  an  action  In  the  circuit 
court  to  enforce  such  rights.  Such  action 
was  removed  to  the  United  States  Circuit 
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Court  and  later  on  was  dlBmlssed.  There- 
after tbe  present  action  was  commenced, 
tried  without  a  jury,  judgment  entered  In 
favor  of  the  defendants,  from  which  the 
plaintiff  appealed,  and  such  judgment  was 
reversed.  McPheraon  t.  Swift,  22  S.  D.  166, 
116  N.  W.  76,  133  Am.  St  Rep.  907.  A  second 
trial  having  resulted  In  a  judgment  favorable 
to  the  plaintiff,  the  pending  appeal  was  taken 
by  the  defendants. 

After  the  cause  was  revosed  and  remand- 
ed on  the  former  appeal,  defendant  Swift's 
separate  answer  was  amended  by  adding 
thereto  a  paragraph  evidently  designed  to 
preserve  a  "federal  question"  for  review  by 
the  United  States  Supreme  Court,  concern- 
ing the  ^ect  to  be  given  the  proceedings  In 
the  United  States  Circuit  Court;  otherwise 
the  pleadings  are  the  same  now  as  on  the 
former  appeal,  and  the  evidence  is  the  same, 
except  as  to  what  occurred  when  the  former 
action  was  dismissed  in  the  United  States 
court  An  exhaustive  statement  of  the  Is- 
snes  will  be  found  in  the  former  decision  of 
this  court.  The  conclusions  then  announced 
are  conclusive,  except  in  so  far  as  the  record 
on  this  appeal  differs  substantially  from  the 
one  upon  which  such  conclusions  were  based. 
Cornelius  v.  Ferguson,  23  S.  D.  187,  121  N. 
W.  91. 

It  was  determined  by  the  former  decision 
of  this  court  that  Miller  died  possessed  of 
an  Interest  in  the  property  mentioned  In  his 
contract  with  defendant  Swift,  which  passed 
to  his  estate  for  the  benefit  of  his  individual 
creditors;  that  none  of  the  alleged  affirma- 
tive defenses  had  been  established ;  and  that 
the  plaintiff  would  have  been  entitled  to  a 
judgment  in  his  favor,  If  the  record  had  dis- 
closed a  sustainable  finding  upon  the  issue 
of  his  ownership  of  such  interest.  It  was 
the  duty  of  the  learned  circuit  judge  to  ac- 
cept the  conclusions  of  this  court  on  the 
second  trial  of  the  cause.  Therefore  the 
only  questions  now  open  to  discussion  are 
whether  plaintiff  acquired  Miller's  interest, 
the  extent  of  the  same,  and  the  effect  of  the 
proceedings  in  the  federal  court 

In  its  former  decision  this  court  said :  "In 
this  Instance  we  think  the  record  shows  on 
Ita  face  that  there  was  no  adjudication  on 
the  merits.  If,  however,  this  be  not  so,  it 
la  clear  that  the  contrary  does  not  appear, 
and  the  court  below  erred  in  excluding  parol 
evidence  offered  by  the  plaintiff  to  prove  that 
there  was  not  In  fact  any  determination  of 
the  issues  involved.  Either  view  entitles 
the  plaintiff  to  a  new  trial  so  far  as  the  de- 
fense of  res  adjudlcata  Is  concerned."  Wheth- 
er right  or  wrong,  the  conclusions  thus  stated 
in  the  certified  copy  of  the  opinion  of  this 
court,  required  to  be  transmitted  to  the  trial 
court  when  the  case  was  remanded,  express- 
ed the  law  of  the  case,  which  the  trial  court 
was  bound  to  follow  on  the  second  trial.  It 
did  ao.  It  allowed  additional  testimony  tend- 
ing to  prove  that  the  adjudication  in  the 
federal  court  was  not  in  fact  on  the  merita 
jaON.W.-49 


Its  rulings  on  the  admission  and  rejection  of 
evidence  touching  this  issue  were  not  errone- 
ous. And  it  found  "that  no  evidence,  tes- 
timony, or  proof  waa  ever  taken  or  submitted 
in  said  action  upon  the  hearing  of  said  mo- 
tion of  the  defendant,  Joseph  Swift  for  leave 
to  withdraw  from  the  answer  of  said  Joseph 
Swift  paragraphs  13  and  14  thereof,  and  sub- 
mit to  a  decree  in  plaintiff's  favor,  nor  upon 
the  hearing  of  said  motion  of  the  said  com- 
plainant, Donald  A.  McPherson,  for  leave  to 
dismiss  his  bill  of  complaint  in  said  action, 
and  that  there  was  no  hearing  or  trial  in 
said  action  In  said  United  States  court  upon 
the  merits,  and  that  the  said  bill  of  com- 
plaint of  said  complainant,  Donald  A.  McPher- 
son' therein,  was  not  dismissed  upon  the 
merits,  nor  for  want  of  equity."  This  find- 
ing was  justified  by  the  evidence.  Clearly, 
then,  the  court  did  not  err  in  declining  to 
sustain  the  defense  of  res  adjudlcata. 

On  the  second  trial  plaintiff  testified  he 
was  present  in  open  court  during  the  pro- 
ceedings which  resulted  in  the  dismissal  of 
the  former  action.  In  this  respect  the  evi- 
dence differs  from  that  disclosed  by  the  rec- 
ord on  the  former  appeal.  The  difference, 
however,  does  not  change  the  conclusion  of 
this  court  as  then  announced.  Plaintiff's 
presence  alone  was  not  sufficient  to  establish 
a  retraxit  This  is  the  law  of  this  case  on 
that  subject:  "The  contention  that  the  rec- 
ord in  the  former  action  discloses  a  retraxit 
which  precludes  the  plaintiff  from  maintain- 
ing the  present  action  is  not  tenable,  even 
if  It  be  assumed  that  anything  of  the  sort  is 
sanctioned  by  the  rules  of  practice  prevail- 
ing in  this  jurisdiction.  At  common  law  a 
retraxit  Is  a  voluntary  acknowledgment  that 
the  plaintiff  has  no  cause  of  action,  and 
therefore  will  not  proceed  further,  made  in 
open  court  by  the  plaintiff  in  person.  18 
Ency.  PI.  &  Pr.  898.  Though  the  return  to 
the  order  to  show  cause  was  verified  by  the 
plaintiff,  there  is  nothing  In  the  record  to  in- 
dicate that  it  was  filed  by  the  plaintiff  In 
person,  nor  does  it  disclose  an  acknowledg- 
ment on  his  part  that  he  had  no  cause  of  ac- 
tion. On  the  contrary,  the  reasons  assigned 
therein  for  declining  defendant's  offer  Im- 
pliedly assert  the  existence  of  his  alleged 
cause  of  action,  and  are  not  In  the  slightest 
degree  inconsistent  with  an  intention  to  fur- 
ther litigate  his  rights.  The  offer  In  plain- 
tiff's complaint  to  pay  a  certain  sum  in  con- 
sideration of  having  bis  claim  to  an  undivid- 
ed one-half  interest  In  the  remaining  prop- 
erty recognised  was  not  an  essential  ele- 
ment of  his  ,cau8e  of  action.  He  was,  if  the 
other  allegations  of  his  complaint  were  true, 
entitled  to  an  accounting  without  any  such 
offer  or  previous  tender,  and  the  withdrawal 
of  the  offer  long  after  it  had  been  refused 
was  in  no  sense  a  renunciation  of  his  right 
to  insist  upon  an  accounting."  McPhersoB 
V.  Swift  22  &  D.  180,  U6  N.  W.  76,  13S  Am. 
St  Rep.  907. 

It  was  suggested  during  the  oral  argument 
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though  the  question  was  not  presented  by  the 
record,  that  the  removal  of  the  former  action 
Into  the  United  States  court  deprived  the 
state  court  of  jurisdiction  of  the  subject-mat- 
ter; such  former  action  not  having  been  re- 
manded to  the  state  court  Such  conclusion 
could  not  be  sustained,  even  on  the  assump- 
tion that  the  question  was  properly  presented 
and  not  determined  by  the  decision  of  this 
court  on  the  former  appeal.  With  the  excep- 
tion of  one  decision  and  some  dicta,  the  cases 
are  unanimous  In  favor  of  the  doctrine  that 
when  an  action,  removed  Into  a  court  of  the 
United  States,  Is  there  dismissed  without 
any  trial  or  determination  of  the  merits,  the 
right  of  action  still  remains  unaffected  there- 
by, and  the  party  having  such  right  of  action 
may  again  bring  suit  thereon  In  the  state 
court,  the  same  as  though  no  previous  suit 
had  been  brought  Gassman  v.  Jarvls  (C.  C.) 
100  Fed.  146;  Mclver  v.  RaUroad,  110  Ga. 
223,  36  S.  E.  775,  65  L.  R.  A.  437;  Rodman 
T.  Railroad,  65  Blaa  646,  70  Pac.  642,  59  L. 
R.  A.  704;  Hooper  v.  Railroad,  106  Tenn.  28, 
eo  S.  W.  607,  53  L.  R.  A.  031;  Erueger  v. 
Railroad,  84  Mo.  App.  358;  Fox  v.  Packing 
Co.,  96  Mo.  App.  173,  70  S.  W.  164 ;  Young  v. 
Telephone  &  Telegraph  Co.,  75  S.  C.  326,  55 
S.  E.  765,  7  L.  R.  A.  (N.  S.)  601 ;  note  to  same 
case,  7  L.  R.  A.  (N.  a)  601;  84  Cyc  1309., 
Therefore  the  trial  court  correctly  decided 
that  plaintiff  was  not  precluded  from  main- 
taining the  present  action  by  reason  of  the 
proceedings  in  the  United  States  Circuit 
Court 

To  support  the  allegation  that  he  had  suc- 
ceeded to  Miller's  rights  under  the  contract, 
the  plaintiff  Introduced  In  evidence  the  lasi 
will  and  testament  of  the  decedent.  This 
will  was  duly  probated  In  the  county  court 
on  February  24, 1891,  and  letters  testamenta- 
ry were  Issued  out  of  that  court  to  defendant 
Swift,  B.  R.  Beecher,  and  William  H.  Swift, 
pursuant  to  the  provisions  of  the  will,  and 
immediately  thereafter  they  qualified  as  ex- 
ecutors thereunder  and  entered  ui>on  the  dis- 
charge of  their  duties.  Plaintiff  also  offered 
In  evidence,  from  the  records  of  the  county 
court,  a  petition  of  certain  creditors  asking 
the  removal  of  the  executors ;  un  order  of 
the  county  court  removing  the  same;  a  pe- 
tition asking  the  appointment  of  William 
Selble  as  administrator;  an  order  appointing 
Selbie  as  administrator ;  Selbie's  bond  as  ad- 
ministrator and  letters  of  administration ; 
a  petition  of  such  administrator  for  author- 
ity to  sell  certain  property  belonging  to  the 
estate  described  therein;  an  order  of  sale; 
a  report  of  sale;  an  order  coqflrmlng  the 
sale;  and  an  administrator's  deed  to  the 
plaintiff.  All  these  instruments  were  receiv- 
ed without  objection.  The  trial  conrt  found: 
"That  on  September  20,  1892,  the  county 
court  of  said  Lawrence  county,  S.  D.,  duly 
made  and  entered  an  order  for  the  sale  of 
certain  property  belonging  to  the  estate  of 


said  Miller,  including  said  agreement  herein- 
before referred  to  and  the  property  therein 
described.  That  under  and  by  virtue  of  said 
order  of  sale,  the  said  William  Sdbie,  as  ad- 
ministrator with  the  wiU  axmexed  of  said  es- 
tate of  said  Miller,  did  duly  sell,  assign,  and 
transfer  unto  the  plaintiff,  Donald  A.  Mc- 
pherson, all  the  right,  title,  and  interest  of 
said  estate  In  and  to  said  contract  and  the 
premises  therein  described,  and  did,  on  Jan- 
uary 11, 1803,  by  deed  duly  executed,  acknowl- 
edged, and  delivered,  under  and  by  virtne  of 
and  pursuant  to  the  said  proceedings  and  the 
order  of  confirmation  hereinafter  referred 
to,  transfer  and  convey  unto  the  said  plaln- 
ticr,  Donald  A.  McPherson,  all  the  interest  of 
said  estate  in  and  to  said  contract  and  prem- 
ises therein  described."  Though  the  assign- 
ments of  error  occupy  49  closely  printed  pag- 
es, they  nowhere  specify  any  particular 
wherein  the  evidence  was  insufficient  to  Jus- 
tify this  finding.  Nor  does  the  appellants' 
printed  brief,  consisting  of  166  pages,  any- 
where point  out  any  particular  in  which  the 
evidence  Is  insufficient  to  justify  the  same. 
So  the  finding  must  be  sustained. 

Having  found  no  reversible  error  In  law  oc- 
curring at  the  trial,  or  particular  wherein 
the  evidence  is  Insufficient  to  Justify  the  deci- 
sion of  the  circuit  court,  assigned  In  appel- 
lants' abstract  or  discussed  in  appellants' 
brief  in  accordance  with  the  statutes  of  this 
state  and  the  rules  and  dedslonB  of  ttiis 
court,  the  judgment  and  order  appealed  from 
are  affirmed. 


PAXTON-ECKMAN  CHEMICAL  CO.  v. 
CARLSON. 

(Supreme  Conrt  of  South  Dakota.    March  29, 
1911.) 

AFPEiO.  Aitn  Ebbob  ({  690*)— AoiassiON  of 

Evidence— Revibw. 

Where  the  record  fails  to  show  any  objec- 
tion to  certain  evidence,  or  even  that  it  was  of- 
fered and  received,  the  correctness  of  Its  ad- 
mission will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2807-2906;  Dec  Dig.  f 
690.»] 

Appeal  from  Circuit  Court,  Union  Coun- 
ty;   J.  W.  Jones,  Judge. 

Action  by  Paxton-Eckman  Chemical  Com- 
pany against  Marvld  Carlson.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Murdock  ft  Pancoast  and  H.  M.  Wallace, 
for  appellant  Chas.  Stickney,  A.  F.  Cran- 
dall,  and  French  ft  Orvis,  for  respondent 

McCOY,  J.  In  this  case  the  pUlntlff 
brought  suit  to  recover  a  balance  of  fl,584, 
claimed  to  be  due  on  two  certain  promiaaory 
notes  executed  and  delivered  by  defendant 
to  plaintiff.  Defendant  answered,  admitting 
the  execution  and  delivery  of  said  notes,  and 
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in  avoidance  of  the  said  claim  of  plaintiff 
pleaded  a  counterclaim,  alleging  that  said 
notes  were  given  in  consideration  of  certain 
chemical  hog  and  cattle  powder  Bold  and  de- 
livered to  defendant  by  plaintiff;  that  as  an 
Inducement  to  cause  defendant  to  purchase 
Buch  powder  the  plaintiff  falsely  and  fraud- 
ulently represented  to  defendant  that  such 
powder  would  tend  to  prevent  black  leg  in 
cattle,  and  was  a  sure  worm  expeller  in 
bogs,  and  would  also  prevent  cholera  in  hogs, 
all  of  which  representations  defendant  be- 
lieved and  relied  upon  In  making  the  said 
purchase  of  said  powder  and  the  giving  of 
said  notes,  and  without  which  he  would  not 
have  done  so;  that  said  representations 
were  not  true;  that  said  powder  would  not 
and  did  not  expel  worms  from  bogs,  nor 
prevent  cholera,  nor  prevent  black  leg  in  cat- 
tle; tbat  by  reason  of  such  false  representa- 
tions defendant  was  damaged,  in  various 
ways,  to  an  amount  far  in  excess  of  the 
amount  claimed  to  be  due  on  said  notes. 
Plaintiff  denied  generally  the  allegations  of 
the  counterclaim. 

Under  tber  issues  thus  presented  the  parties 
submitted  evidence  pro  and  con.  The  court 
under  clear  and  proper  instructions  submit- 
ted the  issue  to  the  jury,  and  which  instruc- 
tions were  In  no  manner  objected  or  except- 
ed to  by  plaintiff.  Verdict  was  rendered  in 
favor  of  the  defendant,  and  Judgment  en- 
tered in  accordance  therewith.  Motion  for 
new  trial  was  made,  based  on  alleged  error 
In  receiving  In  evidence,  over  the  objections 
of  plaintiff,  a  certain  "Exhibit  3,"  insuffl- 
ciency  of  the  evidence  to  justify  the  verdict, 
and  tbat  the  verdict  was  the  result  of  prej- 
udice and  passion  on  the  part  of  the  jury. 
Plaintiff  has  brought  the  cause  to  this  court, 
assigning  as  error:  (1)  The  court  erred  In 
receiving  In  evidence  "Exhibit  3";  (2)  that 
the  evidence  is  insufficient  to  support  or  Jus- 
tify the  verdict;  (3)  that  the  court  erred  in 
denying  plaintiff's  motion  for  new  trial. 

There  is  nothing  In  the  record  showing 
that  plaintiff  objected  in  any  manner  on 
any  ground  whatever  to  the  introduction  in 
evidence  of  "Exhibit  3,"  or  that  said  exhibit 
was  ever  offered  or  received  In  evidence.  It 
will  serve  no  useful  purpose  to  repeat  or 
set  oat  the  evidence  preserved  in  the  rec- 
ord; but  it  is  sufficient  to  say  that  the  same 
was  amply  sufficient  to  support  and  justify 
the  verdict  of  the  Jury,  in  tbat  the  defend- 
ant offered  ample  testimony  tending  to  show 
tbat  the  said  notes  were  given  in  considera- 
tion of  certain  hog  and  cattle  powder  repre- 
sented by  plaintiff  to  prevent  black  leg  In 
cattle  and  as  a  sure  worm  expeller  in  bogs, 
and  that  the  same  would  prevent  hog  chol- 
era, all  of  which  representations  defendant 
believed  and  relied  upon  In  making  the  said 
purchase  of  said  powder  and  giving  said 
notes;  tbat  said  representations  were  not 
tme,  tbat  such  hog  and  cattle  powder  was 


wholly  valueless,  and  that  by  reason  there- 
of defendant  was  damaged  in  a  sum  in  ex- 
cess of  the  amount  claimed  to  be  due  on  said 
notes. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  circuit  court  Is  affirmed. 

CASSIDY  et  aL  v.  HOLLAND. 

(Supreme  Court  of  South  Dakota.     March  29, 
1911.) 

1.  Deeds  (i  194*)— Delivkrt— PaKstntpnoN. 
/n'here  a  deed  is  found  in  the  posaession  of 

the  grantor,  there  is  a  presumption,  in  the 
absence  of  evidence  to  the  contrary,  that  it  ha» 
not  been  delivered,  and  the  burden  of  proof  ia 
on  plaintiff  claiming  title  under  such  deed  t» 
•how  delivery,  y^ 

[EM.  Note. — For  other  cases,  see  Deeds,  Cent, 
Dig.  i  576;   Dec  Dig.  S  IIH.*] 

2.  Dbeos  (I  194*)— Dklivebt— Pbksumptions- 
yOJiv.  Code,  |  923,  providing  that  a  grant 


duly  executed  u  presumed  to  have  been  deliver- 
ed at  its  date,  'does  not  apply  to  a  deed  in  the- 
possession  of  the  grantor./ 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  I  376;   Dec.  Dig.  |  194.*] 

3.  Deeds  (|  3e»)— "Delivebt"— What  Cok- 

OTITUTKS. 

Delivery  of  a  deed  implies  a  parting  with 
the  possession  and  surrender  of  authority  over 
it  by  the  grantor,  at  the  time,  and  no  delivery, 
either,  absolute  or  conditional,  can  be  made 
without  the  grantor  at  the  time  parting  with 
possession  and  all  power  and  control  over  it  for 
the  benefit  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  119;  Dec.  Dig.  S  56.* 

For  other  definitions,  see  Words  and  PbraseSr 
vol.  2,  pp.  195&-1970 ;   vol.  8,  p.  7632.] 

4.  Deeds  (}  58*)— Delivebt— Custody  of  At- 

TOJtNET. 

/Where  an  attorney  who  drew  a  deed  was- 
as'  much  the  agent  of  the  grantors  as  of  the 
grantee  in  the  transaction,  having  drawn  the 
deed  at  their  joint  request,  his  possession  did 
not  constitute  possession  of  the  grantee  on  the 
theory  that  a  delivery  to  him  was  a  presump- 
tive delivery  to  the  agent  of  the  grantee  au- 
thorized to  receive  ity 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  132 ;   Dec.  Dig.  S  68.»] 

5.  Deeds  (S  208*)— Deliveby— Evidence. 
/Evidence  held  to  warrant  a  finding  that  a 

deed  of  certain  land  to  plaintiff's  ancestor  had 
never  been  delivered^ 

[Ed.  Note.— For  duer  cases,  see  Deeds,  Dec, 
Dig.  f  208.»] 

Appeal  from  Circuit  Court,  Brookings 
County;  George  H.  Marquis,  Judge. 

Action  by  Thomas  Cassidy  and  others 
against  Mary  Holland.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

J.  P.  Alexander,  for  appellants.  Cuckow 
&  Qulnn  and  Hall,  Roddle  ft  Purdy,  for  re- 
spondent. 


McCOY,  J.  This  was  an  action  to  quiet 
title  to  an  undivided  one-tblrd  Interest  in 
and  to  certain  town  lots  situated  in  Elkton, 
Brookings  county.  Originally  the  lots  in 
question  were  the  property  of  one  Mary  Cas- 
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sidy,  who  died  Intestate,  In  January,  1902. 
On  the  distribution  of  her  estate,  on  July  18, 
1904,  an  undivided  one-tblrd  of  said  lots  was 
assigned  to  her  busband,  John  Gassldy.  The 
plaintiffs  claim  title  to  said  lots  as  the  heirs 
at  law  of  said  John  Gassldy,  who  died  intes-' 
tate  In  October,  1907.  The  defendant  claims 
title  to  said  lots  adversely  to  plaintiffs  un- 
der a  quitclaim  deed  dated  May  18,  1904, 
executed  by  John  Cassidy  as  grantor,  to  the 
defendant  as  grantee.  On  the  trial  of  the 
case  the  plaintiff,  in  avoidance  of  the  claim 
of  defendant,  offered  in  evidence  a  deed  to 
said  lots  dated  July  18,  1904,  executed  and 
signed  by  defendant  and  her  husband  as 
grantors  to  John  Gassldy  as  grantee.  To  the 
Introduction  In  evidence  of  this  deed,  which 
was  marked  "Exhibit  4,"  the  defendant  ob- 
jected on  the  ground  that  the  same  was  nev- 
er delivered  by  the  defendant  and  her  bus- 
band  to  John  Gassldy,  and  that  it  never  was 
the  intention  of  the  defendant  and  her  hus- 
band, or  of  the  said  John  Cassidy,  that  the 
said  instrument  should  be  delivered  to  the 
said  John  Cassidy,  therein  named  as  the 
grantee,  as  a  conveyance  of  the  real  property 
therein  mentioned,  or  at  all;  and  that  the 
said  instrument  was  only  given  and  executed 
for  the  purpose  of  facilitating  the  proceed- 
ings of  the  county  court  in  the  matter  of  the 
estate  of  Mary  Cassidy,  deceased,  in  setting 
aside  the  homestead  of  John  Cassidy;  that 
the  said  instrument  was  never  recorded  and 
was  kept  from  the  record  by  the  direction  of 
the  grantee  therein  named ;  that  said  instru- 
ment, as  shown  by  the  written  order,  "Ex- 
hibit 1,"  belonged  to  the  defendant  and  her 
husband,  and  that  they  were  entitled  to  the 
possession  thereof;  that  said  John  Gassldy 
never  had  the  same  in  his  possession,  actu- 
ally or  constructively,  except  the  same  hav- 
ing been  handed  to  him  In  the  office  of  the 
county  Judge  more  or  leas  for  inspection; 
that  he  showed  by  his  conduct  and  bis  direc- 
tion that  the  Instrument  should  not  be  re- 
corded, that  there  was  no  delivery  thereof, 
^d  no  Intention  to  deliver  the  same  to  op- 
erate as  a  conveyance  of  the  property,  and 
that  the  said  deed  was  never  delivered  to 
any  agent  of  the  grantee,  or  was  the  pos- 
session thereof  ever  permitted  to  be  in  the 
presence  of  others  than  the  grantors  named, 
except  for  the  purpose  of  removing  a  sup- 
posed obstacle  for  the  county  judge  to  set 
aside  the  homestead  of  John  Cassidy.  This 
objection  was  sustained  by  the  court,  to 
which  the  plaintiff  duly  excepted,  and  plain- 
tiff now  urges  this  ruling  of  the  court  as 
error.  The  vital  question  now  before  this 
court  is  whether  or  not  the  testimony  Is  suf- 
ficient to  show  a  delivery  of  said  deed  by 
the  grantors  to  the  grantee  with  the  inten- 
tion that  the  same  should  operate  as  a  con- 
veyance of  title.  This  deed,  "Exhibit  4," 
was  never  recorded,  and  at  the  time  of  the 
commencement  and  trial  of  this  action  was 
in  the  actual  possession  of  the  defendant  Ma- 
ry Holland,  one  of  the  grantors  named  there- 


in. Prior  to  the  trial  the  court,  apon  the 
application  of  plaintiffs,  bad  required  de- 
fendant to  produce  said  deed  on  the  trlaL 
The  only  witness  who  testified  concerning 
the  facts  and  circumstances  surrounding  the 
delivery  of  said  deed  was  John  P.  Alexander, 
attorney  for  appellants,  who  was  called  as 
a  witness  on  behalf  of  plaintiff,  and  who,  on 
direct  examination,  testified:  "I  am  attorney 
for  plaintiffs  and  live  at  Elkton,  S.  D.  I  am 
the  same  John  P.  Alexander  whose  name  Is 
attached  to  the  notarial  certificate  on  Ex- 
hibit 4.  I  saw  Exhibit  4  signed  by  Mary 
Holland,  who  is  defendant  In  this  case,  and 
John  F.  Holland,  her  husband,  at  or  about 
the  date  Exhibit  4  bears.  After  the  execu- 
tion of  Exhibit  4,  it  was  delivered  to  me  by 
John  Cassidy,  grantee,  and  was  by  me  held 
until  about  the  23d  day  of  January,  1907." 
Exhibit  4  was  then  offered  In  evidence.  De- 
fendant's counsel  was  then,  before  making 
objection  to  the  Introduction  of  said  Instru- 
ment,'permitted  to  cross-examine  tbe  witness 
relative  to  the  delivery  of  said  deed,  and 
who  .on  cross-examination  further  testified: 
"This  deed  was  delivered  to  me  about  the 
time  of  tbe  execution,  at  least  on  the  day  of 
tbe  execution.  The  circumstances,  as  I  re- 
member them,  were  that  tbe  defendant  and 
her  husband  and  John  Cassidy.  were  in  my 
office  in  Elkton  on  the  day  the  deed  was 
drawn  up  by  me,  and  that  was  the  same 
day  on  which  the  bearing  took  place  in  the 
county  court  upon  the  final  distribution  of 
the  estate  of  Mary  Cassidy;  that  this  deed 
was  then  taken  by  me  to  Brookings  and  pre- 
sented to  the  judge  of  the  county  court,  and 
afterwards  passed  back  Into  tbe  hands  of 
John  Cassidy  there,  who  handed  It  to  me 
with  directions  to  keep  It  until  further  or- 
ders. After  the  deed  was  executed,  it  lay 
on  the  table.  I  put  on  the  notarial  seal  and 
certificate,  and  put  it  into  my  pocket  I  kept 
it  in  my  possession  until  we  came  to  the 
county  court  for  the  purpose  of  proceeding 
-upon  the  final  distribution  of  the  estate  the 
same  day.  The  deed  was  not  delivered  to 
John  Cassidy  by  the  grantors,  unless  his 
direction  to  me  to  keep  it  would  be  a  deliv- 
ery. I  saw  the  deed  in  John  Cassldy's  hands 
in  the  office  of  the  derk  of  the  court.  My 
impression  is  it  was  handed  to  him  by  the 
county  judge.  It  was  submitted  to  the  coun- 
ty judge  at  the  time  of  making  the  final  or- 
der setting  over  the  property  to  John  Cassidy 
as  a  homestead.  It  seems  that  the  deed  (Ex- 
hibit 3)  from  John  Cassidy  to  the  defendant, 
dated  May  18,  1904,  bad  been  called  to  the 
attention  of  the  county  judge,  and  he  sug- 
gested that  he  could  not  set  over  this  prop- 
erty as  a  homestead  to  Cassidy  on  account  of 
this  deed  (Exhibit  3)  being  of  record,  and 
at  that  time  I  produced  this  deed  (Exhibit 
4)  and  my  recollection  is  that,  when  the  mat- 
ter had  been  considered,  the  county  judge 
passed  It  over  to  John  Cassidy,  and  he  hand- 
ed it  to  me.  He  directed  me  not  to  have  It 
recorded.     I  do  not  think  he  said  why  it 
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was  not  to  be  recorded.  I  took  the  deed  to 
Klktou  with  me  and  kept  It  Defendant's 
Irasband  called  on  me  for  the  deed  after 
tliat  He  called  on  me  more  than  once  be- 
fore It  was  given  to  him.  I  told  him  I  was 
boldtng  it  for  John  Gassldy,  and  would  not 
^ve  It  ap  unless  Mr.  Cassldy  came  for  It  In 
person  or  sent  a  written  order  for  It.  Sub- 
sequent to  my  refusal  to  give  the  deed  to 
■the  husband  of  defendant  he  presented  me 
-with  the  document  (Exhibit  1),  which  was  a 
-written  order  in  the  handwriting  of  John 
Cassldy,  dated  January  23,  1907,  signed  by 
liim,  directing  the  delivery  of  the  deed  (Ex- 
Iiibit  4)  to  J.  F.  Holland.  Upon  his  handing 
Kzblbit  1,  I  delivered  the  deed  (Exhibit  4) 
to  Joiax  Holland,  husband  of  defendant 
There  was  no  talk  between  the  parties  with 
reference  to  the  deed  (Exhibit  4)  being  given 
for  a  temporary  purpose.  There  was  talk, 
as  I  remember  it,  that  It  would  be  necessary 
for  the  title  to  be  either  in  John  Cassldy,  or 
the  estate,  in  order  to  have  it  set  over  to 
bim  as  a  homestead.  IdrewExlblt  4  at  the 
joint  request  of  the  parties,  the  grantors  and 
grantee.  I  do  not  know  of  any  consideration 
passing  from  John  Cassldy  to  either  Mary  or 
John  Holland  for  the  deed  (Exhibit  4).  Pri- 
or to  the  execution  of  Exhibit  4  I  had  acted 
as  attorney  for  Mary  Holland  in  matters 
connected  with  the  estate  of  Mary  Cassldy, 
and  was  employed  by  John  Cassidy  as  at- 
torney in  other  matters,  and  was  also  acting 
as  attorney  for  the  administrator,  Thomas 
Cassldy,  at  the  time  of  the  flnal  decree  in  the 
estate  of  Mary  Cassldy."  The  plaintiff  also 
offered  in  evidence  Exhibit  2,  the  final  de- 
cree of  the  county  court  of  Brookings  county 
in  the  matter  of  the  estate  of  Mary  Cassldy, 
deceased,  dated  July  18,  1904,  and  which  as- 
signed the  rAil  property  in  question  as  fol- 
lows: "One  undivided  one-third  thereof  to 
John  Cassldy" — and  the  remainder  thereof 
to  the  other  heirs  of  said  Mary  Cassidy  in 
designated  proportions. 

The  rule  seems  to  be  well  established  that, 
where  a  deed  Is  found  in  the  possession  of 
the  grantor,  the  presumption  is,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  it 
has  not  been  delivered.  13  Cyc.  733 ;  Shetler 
V.  Stewart  133  Iowa,  820,  107  N.  W.  310, 
110  N.  W.  582 ;  Wilenou  v.  Handlon,  207  111. 
104,  69  N.  E.  892.  When  a  deed,  unrecorded, 
is  found  in  the  possession  of  a  defendant 
grantor,  the  burden  of  proof  is  on  the  plain- 
tiff claiming  title  under  such  deed  to  show  a 
delivery.  18  Cyc,  730;  Devaney  v.  Koyne, 
54  Mich.  116.  19  N.  W.  772;  Tyler  v.  Hall, 
106  Mo.  818,  17  S.  W.  819,  27  Am.  St.  Rep, 
338.  Where  a  deed  is  f  oimd  in  the  possession 
of  the  grantor  unexplained,  the  presumptions 
In  relation  to  the  delivery  thereof  are  exact- 
ly oi^>o8ite  to  those  where  the  deed  comes 
from  the  possession  of  the  grantee.  We  are 
of  the  opinion  that  section  923,  Civ.  Code, 
has  no  reference  to  a  deed  In  the  possession 
of  the  grantor.    In  the  case  at  bar  the  bur- 


den was  on  the  plaintiff  to  produce  before 
the  court  satisfactory  evidence  to  overcome 
the  presumption  of  nondelivery  arising  from 
the  possession  of  the  deed  in  question  by  the 
defendant  grantor;  or,  in  other  words,  the 
burden  was  on  plaintiff  to  satisfy  the  court 
by  evidence,  that  a  delivery  bad  .been  made 
by  the  grantors  to  the  grantee.  As  a  whole^ 
the  evidence  submitted  Is  not  clear,  and  the 
circumstances  thereof  are  conflicting. 

It  is  contended  by  plaintiff  that  the  deed 
in  question  was  in  the  possession  of  the  gran- 
tee, Jolin  Cassidy,  at  the  time  of  his  death, 
and  was  found  among  his  papers  after  his 
death,  and  that  he  died  at  the  home  of  the 
defendant  This  contention  that  the  deed 
was  thus  in  the  possession  of  the  grantee  is 
untenable,  and  clearly  dlsproven  by  the  testi- 
mony, which  conclusively  shows  how  defend- 
ant obtained  possession.  "The  delivery  of  a 
deed  implies  the  parting  with  the  possession 
and  a  surrender  of  authority  over  it  by  the 
grantor  at  the  time.  No  delivery,  either  ab- 
solute or  conditional,  can  be  made  without 
parting,  at  the  time,  with  the  possession  of 
it  and  with  all  power  and  control  over  it 
by  the  grantor  for  the  benefit  of  the  grantee. 
The  delivery  of  a  deed  is  as  essential  to,  the 
passing  of  the  title  to  the  land  described  in 
it  as  is  the  signing  of  it  or  the  acknowledg- 
ment It  is  the  flnal  act  without  which  all 
other  formalities  are  Ineffectual.  To  consti- 
tute a  delivery,  the  grantor  must  part  with 
the  legal  possession  of  the  deed  and  of  all 
right  to  retain  it  The  present  and  future 
dominion  over  the  deed  must  pass  from  the 
grantor."  Porter  v.  Woodhouse,  59  Conn. 
568,  22  Atl.  300,  13  L.  R.  A.  64,  21  Am.  St 
Bep.  131;  Youngs  v.  Ouilbeau,  8  Wall.  636, 
18  L.  Ed.  262./^here  are  some  circumstances 
in  the  evidence  that  strongly  tend  to  show 
that  no  delivery  of  this  deed  (Exhibit  4)  was 
ever  made.  From  the  fact  that  the  grantors 
kept  demanding  the  possession  of  this  deed 
from  Mr.  Alexander,  and  from  the  fact  that 
John  Cassidy,  the  grantee,  caused  the  deliv- 
ery of  possession  thereof  to  be  made  by  Al- 
exander to  the  grantors,  it  may  be  reason- 
ably Inferred  that  the  grantors  were  entitled 
to  such  possession  because  no  delivery  there- 
of had  been  made;  and  it  may  also  be  infer- 
red from  this  evidence  that  the  grantors  had 
not  surrendered  and  parted  with  dominion 
or  control  over  this  deed  to  the  grantee,  and 
that  the  grantee  himself  recognized  that  this 
deed  was  still  subject  to  the  dominion  and 
control  of  the  grantors.  Under  the  evidence, 
Mr.  Alexander  was  as  much  the  agent  of  the 
grantors  as  he  was  the  agent  of  the  grantee 
in  the  transaction  of  the  drawing  up  of  this 
deed.  He  drew  the  deed  at  their  Joint  re- 
quest aud  the  fact  that  he  had  possession 
of  it  under  these  circumstances  does  not  con- 
stitute his  possession  a  presumptive  delivery 
to  an  agent  of  the  grantee  authorized  to  re- 
ceive It  In  Healy  v.  Seward,  6  Wash.  319, 
81  Pac.  874,  it  is  held  that  possession  of  a 
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•deed  by  the  scrivener  who  drew  It  up  and 
'Who  was  the  general  agent  of  the  grantee 
•cannot  be  considered  a  delivery  to  the  gran- 
>tee  since  the  scrivener  was  also^mployed  by 
the  grantor  to  draw  the  deei/There  is  noth- 
ing In  the  evidence  to  show  that  Alexander 
was  authorized  by  the  grantors  to  make  a 
delivery  of  this  deed  for  them.  There  Is  no 
evidence  that  tlie  deed  was  ever  handed  to 
the  grantee  by  the  grantors,  or  by  any  one 
for  them;  or  that  the  grantors  ever  placed 
this  deed  In  the  hands  of  the  grantee  or  in 
the  hands  of  any  other  person  for  him  for 
any  purpose  whatever.  The  witness  Alexan- 
der stated  that  there  was  some  talk  between 
the  parties  that  it  would  be  necessary  for  the 
title  to  be  either  in  John  Cassidy  or  the  es- 
tate In  order  to  have  It  set  over  to  him  as 
a  homestead,  but  what  the  talk  really  was, 
what  the  conversation  was  between  the  par- 
ties, is  not  shown.  There  is  nothing  in  this 
testimony  sufficient  to  show  that  the  parties 
ever  agreed  that  a  deed  should  tie  executed 
and  delivered  for  that  purpose. 

Another  significant  fact  appearing  from 
the  record  is  that  the  decree  of  final  distribu- 
tion of  the  estate  of  Mary  Cassidy  did  not 
set  this  property,  described  in  this  deed,  over 
to  John  Cassidy  as  a  homestead,  which 
would  reasonably  seem  to  indicate  that  that 
part  of  the  program  had  been  abandoned 
or  for  some  reason  not  carried  out.  The 
county  court  may  have  concluded  that  an 
undelivered  deed  was  insufficient  to  warrant 
the  setting  of  this  property  over  to  .John  Cas- 
sidy as  a  homestead.  The  mere  fact  alone 
that  Alexander,  as  attorney  for  Thomas  Cas- 
sidy, took  this  undelivered  deed  and  showed 
the  same  to  the  county  judge  could  in  no 
manner  prejudice  the  rights  of  the  grantors, 
or  constitute  this  act  of  his  a  delivery  of  the 
deed,  unless  the  deed  had,  prior  thereto,  in 
fact,  been  delivered  to  him  by  the  grantors 
for  that  purpose.  The  testimony  indicates 
that  the  grantors  never  parted  with  domin- 
ion and  control  over  this  deed.  We  are  of 
the  opinion  that  the  trial  court  was  clearly 
warranted  in  sustaining  the  objection  to  the 
Introduction  in  evidence  of  the  deed  (Exhib- 
it 4). 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


IX)UDER  V.  HUNTER. 

{Supreme  Court  of  South  Dakota.     March  29, 
1911.) 

1.  New  Trial  (S  138*)— NoncB  of  Motion- 
Time  OF  Service. 

Where  a  notice  of  motion  for  a  new  trial 
was  served  more  than  20  days  after  notice  to 
the  adverse  par^  of  the  decision,  contrary  to 
Code  Clv.  Proc.  f  303,  requiring  such  notice  to 
be  served  within  20  days,  a  new  trial  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  280,  281;    Dec.  Dig.  S  13&»] 


2.  Appeai.    and    Ebbob    (S    863*)— Rkvibw— 
Questions  Reviewable. 

Where  the  appeal  is  from  the  decree  as 
well  aa  from  the  order  overruling  a  motion  for 
new  trial,  the  Supreme  Court  will  review  the 
entire  judgment  roll,  including  alleged  error  in 
the  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  863.*] 

3.  Fraudulent  Convbtances  (|  312») — Judg- 
ment—Deficiency  Judgment. 

Where  it  was  not  shown  in  an  action  to 
set  aside  a  conveyance  as  in  fraud  of  creditors 
that  defendant  had  disposed  of  any  of  the  prop- 
erty conveyed,  it  was  error  to  adjudge  that, 
if  there  was  a  deficiency  after  applying  the 
proceeds  of  the  realty  to  satisfy  plaintiff's  judg- 
ment, plaintiff  should  have  judgment  therefor 
against  defendant. 

[EH.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  963-967 ;   Dec.  Dig. 

Appeal  from  Circuit  Court,  Jerauld  Cood- 
ty;    Frank  D.  Smith,  Judge. 

Action  by  Albert  N.  Louder  against  E.  El. 
Hunter.  From  a  decree  for  plaintiff,  defend- 
ant appeals.  Reversed  in  part  and  remand- 
ed, with  directions  to  modify  the  decree  as 
indicated,  when  it  is  affirmed. 

Null  &  Roybl,  for  appellant  Preston  & 
Wagner,  for  respondent 

SMITH,  P.  J.  On  January  7,  1907,  Edward 
V.  Miles,  a  resident  of  Jerauld  county,  died 
Intestate.  Leon  S.  Miles,  a  son.  Inherited 
one-fifth  of  the  estate.  The  part  of  the  es- 
tate Involved  In  this  litigation  consisted  of 
real  property  in  Jerauld  county.  On  Jan- 
uary 22d,  15  days  after  his  father's  death, 
Leon  S.  Miles  conveyed  his  undivided  inter- 
est In  the  estate  to  the  defendant  E.  E. 
Hunter,  a  brother-in-law,  and  received  there- 
for a  note  executed  by  Hunter,  by  which 
Hunter  agreed  to  pay  a  sum  o*  money  with- 
out interest,  "equaling  the  value  of  one-fifth 
of  the  estate  of  Edward  V.  Miles,  deceased, 
as  the  same  appears  at  the  time  of  final  set- 
tlement and  distribution  of  the  said  estate." 
Prior  to  the  death  of  Edward  V.  Miles,  and 
at  the  time  of  the  transfer  of  this  property 
to  defendant,  the  plaintiff,  Albert  N.  Louder, 
held  a  mortgage  on  other  real  estate  owned 
by  Leon  S.  Miles,  which  mortgage  was  fore- 
closed on  May  3, 1907.  Thereafter  the  plain- 
tiff. Louder,  secured  a  deficiency  Judgmoit  in 
the  sum  of  $1,546.49  against  Leon  S.  Miles  as  a 
balance  due  on  this  mortgage  debt  Plaint  iff 
brings  this  suit  to  set  aside  the  transfer 
from  Leon  S.  Miles  to  the  defendant  as  in 
fraud  of  creditors,  and  pcays  that  the  de- 
fendant, Hunter,  be  adjudged  to  hold  the 
property  and  the  record  title  thereto,  in 
trust  for  the  said  Leon  S.  Miles,  "to  an  ex- 
tent necessary  to  satisfy  the  plaintiffs  said 
judgment"  and  "that  the  said  real  estate  or 
so  much  thereof  as  may  be  necessary  to  sat- 
isfy this  plaintiff's  said  judgment  and  costs, 
in  whole  or  In  part  be  subject  to  the  judg- 
ment lien  of  this  plaintiff,"  and  prays  for 
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general  rell^  The  case  Traa  tried  to  the 
court  and  resulted  In  findings,  conclusions, 
and  a  decree  for  the  plaintiff,  setting  aside 
the  transfer  and  subjecting  the  property  to 
the  payment  of  plaintiff's  judgment  The  de- 
cree further  provides:  "That  In  the  event 
there  be  a  deficiency  after  paying  the  amount 
8o  realized  from  such  execution  sale  with 
costs,  then  this  plaintiff  shall  have  Judgment 
against  said  defendant,  Eklward  E.  Hunter, 
for  such  deficiency."  Defendant  moved  for 
a  new  trial,  assigning  as  error,  among  other 
things,  the  provision  In  the  decree  above 
quoted.  Defendant  also  moved  .for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. Both  motions  were  denied,  and  de- 
fendant appeals. 

Resiwndent  contends  there  was  no  error  In 
overruling  appellant's  motion  for  a  new  trial 
for  errors  occurring  at  the  trial,  for  the  rea- 
son that  the  notice  of  intention  was  not  serv- 
ed within  the  time  required  by  the  practice 
act  The  motions  for  new  trial  on  the 
ground  of  errors  at  the  trial,  and  on  the 
ground  of  newly  discovered  evidence,  were 
made  at  different  dates.  Respondent  did  not 
appear  on  the  hearing  of  the  former  motion. 
But  at  a  later  date,  and  before  the  ruling  of 
tbe  trial  court  respondent  learned  of  the 
other  motion  on  the-  ground  of  newly  dis- 
covered evidence,  and,  upon  leave  obtained, 
appeared  and  filed  lengthy  affidavits  in  re- 
sistance of  this  motion.  Both  motions  appear 
to  have  been  overruled  by  a  single  order. 
BTndlDgs  of  fact  and  conclusions  of  law  were 
made  and  entered  on  December  9,  1909 ;  on 
December  13th  respondent  served  copies  of 
the  findings  of  fact  and  conclusions  of  law, 
theretofore  duly  filed,  on  appellant's  counsel. 
Decree  was  entered  December  22,  1909, 
awarding  plaintiff  the  relief  demanded.  Sec- 
tion 303,  Code  of  Civil  Procedure,  provides: 
"The  party  Intending  to  move  for  a  new 
trial  must  within  twenty  days,  after  the  ver- 
dict of  the  Jury,  If  the  action  were  tried  by 
jury,  or  after  notice  of  the  decision  of  the 
court,  if  tbe  action  were  tried  without  a 
Jury,  serve  upon  the  adverse  party  a  notice 
of  his  intention,  designating  the  statutory 
grounds  upon  which  the  motion  will  be  made. 
•  •  •  ••  On  the  16th  day  of  February,  1910, 
appellant  served  a  notice  of  Intention  to 
move  for  a  new  trial  for  errors  occurring  at 
tbe  trial.  Ko  stipulation  or  order  extending 
the  time  for  serving  such  notice  was  obtain- 
ed by  appellant  The  notice  of  motion  for 
new  trial  was  served  more  than  20  days 
after  notice  to  the  adverse  party  of  the  deci- 
sion of  the  court  It  Is  apparent  that  appel- 
lant did  not  take  the  steps  necessary  to  give 
tbe  trial  court  authority  to  grant  a  new 
trial,  and  for  that  reason  alone  the  trial 
court  was  Justified  in  refusing  It  Traxlnger 
T.  Mpls.,  etc..  By.  Co.,  23  8.  D.  90,  120  N.  W. 
T70,  and  cases  Uiere  cited ;  Bear  River,  etc., 
Co.  V.  Boles,  24  Cal.  354;  Caney  v.  Sllver- 
thome,  9  Cal.  87;    Slllsassar  r.  Hunter,  26 


CaL  279;  Clark  t.  Crane,  67  Cal.  682.  In 
Parrott  v.  City  of  Hot  Springs,  9  S.  D.  202, 

68  N.  W.  829,  Judge  Corson,  In  speaking  gen- 
erally of  the  provisions  of  the  statutes  relat- 
ing to  new  trials,  uses  this  language:  "The 
whole  system  of  new  trial  seems  to  be  based 
upon  tbe  theory  that  certain  proceedings 
must  be  taken  by  the  party  applying  for  such 
new  trial,  and  that  If  these  proceedings  are 
omitted,  his  motion  for  a  new  trial  fails." 
No  error  Is  apparent  In  the  order  overruling 
tbe  motion  for  a  new  trial  for  errors  occur- 
ring at  the  trial. 

The  record  discloses  that  the  motion  on  the 
ground  of  newly  discovered  evidence  was 
made  without  any  notice  whatever  to  re- 
spondent, but  It  also  appears  that,  before  the 
decision  upon  this  motion,  respondent's  coun- 
sel made  application,  and  were  granted  leave 
to  resist  the  same  upon  affidavits.  It  would 
seem,  therefore,  that  respondent  has  waived 
his  right  to  Insist  upon  the  absence  of  notice 
as  ground  for  denying  this  motion.  Williams 
V.  Gregory,  9  Cal.  76;  Powell  v.  Howell,  21 
6a.  214;  Means  T.  Yeager,  96  Iowa,  694,  65 
N.  W.  993;  Gregg  v.  Garrett,  13  Mont.  10, 
81  Pac  721 ;   Fletcher  v.  Nelson,  6  N.  D.  94, 

69  N.  W.  53;  Cerlghlno  v.  Cerighino,  4  Utah, 
100,  6  Pac.  623.  The  affidavits  upon  which 
the  motion  was  based  as  well  as  respondent's 
affidavits  are  extremely  voluminous,  and  It 
seems  unnecessary  to  cumber  this  opinion 
with  a  statement  of  their  contents.  It  ap- 
pears therefrom  that  Leon  S.  Miles  was  a 
witness,  and  gave  material  testimony,  In 
favor  of  respondent  at  the  trial  In  the  circuit 
court  The  alleged  newly  discovered  evi- 
dence consists  of  statements  in  the  form  of 
affidavits  by  I^eon  S.  Miles  In  substance  and 
to  the  effect  that  bis  evidence  given  at  the 
trial  was  untruthful  In  many  particulars, 
together  with  a  statement  of  facts  tending 
directly  to  dispute  and  Impeach  his  own 
former  testimony.  In  Palmer  v.  Schurz,  22 
8.  D.  283,  117  N.  W.  150,  this  court  said: 
"Except  under  unusual  circumstances,  a  new 
trial  will  not  be  granted  on  the  grounds  of 
newly  discovered  evidence  which  goes  only 
to  discredit  or  impeach  a  witness  or  which 
Is  merely  cumulative.  •  •  *  The  grant- 
ing or  refusing  of  a  new  trial  upon  tbe 
grounds  of  newly  discovered  evidence  Is 
largely  In  the  discretion  of  the  trial  court, 
and,  unless  there  has  been  a  manifest  abuse 
of  such  discretion,  this  court  will  not  review 
the  action  of  tbe  trial  court  upon  such  mo- 
tion. And,  unless  such  evidence  would  prob- 
ably produce  a  different  result  upon  a  new 
trial,  a  new  trial  should  be  denied.  Wilson 
V.  Seaman,  15  S.  D.  103,  87  N.  W.  577;  Ober- 
lander  ▼.  Flxen  &  Co.,  129  CaL  690,  62  Pac. 
254."  The  trial  court  may  have  been,  and 
probably  was,  of  opinion  that  under  all  the 
circumstances  disclosed  at  the  trial  this  al- 
leged newly  discovered  evidence  would  not 
produce  a  different  resnlt  Upon  the  whole 
record  we  are  clearly  of  opinion  that  no 
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jBbuse  of  dlscreUon  of  the  court  Is  made  man- 
ifest The  appeal,  however,  was  from  the 
decree  as  well  as  from  the  order  overruling 
the  motion  for  a  new  trial.  This  brings  up 
for  revlewt  the  entire  Judgment  roll. 

The  question  of  error  In  the  decree  Is 
therefore  before  us  on  the  record.  There 
was  nelthec  pleading  nor  evidence  before  the 
trial  court  to  sustain  that  portion  of  the  de- 
cree which  provides:  "That  In  the  event  there 
be  a  deficiency  after  paying  the  amount  so 
realized  from  such  execution  sale  with  coats, 
that  this  plaintiff  shall  have  Judgment 
against  said  defendant,  E.  B.  Hunter,  for 
such  deficiency."  There  was  neither  allega- 
tion nor  proof  that  defendant  had  sold  or 
disposed  of  any  of  the  property  held  by  him 
In  trust  for  creditors  of  Miles.  Oppenhelmer 
v.  Collins,  116  Wis.  283,  91  N.  W.  690,  60 
L.  R,  A,  406;  Gibson  v.  White,  3  Munf.  (Va.) 
94.  It  is  undoubtedly  true,  and  may  be  con- 
ceded, that,  if  the  complaint  had  alleged  a 
sale  or  other  disposition  of  the  property, 
placing  It  beyond  the  reach  of  plalntlfTs 
Judgment,  and  the  evidence  had  sustained 
the  allegation,  respondent  might  have  been 
held  liable  to  appellant  for  the  value  of  such 
property  precisely  to  the  same  extent  as 
though  it  still  remained  in  his  hands,  but  not 
beyond  that  Respondent  could  In  no  event 
be  made  liable  In  any  amount  greater  than 
the  value  of  the  property  received  from 
Miles.  Under  this  provision  of  the  decree, 
appellant  might  possibly  claim  to  hold  re- 
spondent bound  res  Judicata  for  the  entire 
amount  of  Miles'  Judgment  indebtedness  to 
Louder,  regardless  of  the  value  of  the  prop- 
erty in  his  hands.  This  part  of  the  decree 
Is  clearly  erroneous,  and  should  be  elimi- 
nated. 

The  action  Is  remanded  to  the  trial  court, 
with  directions  to  modify  the  decree  as  in- 
dicated, and,  as  thus  modified,  the  decree  Is 
affirmed. 


NICHOLS  &  SHEPARD  CO,  t.  HORSTAD 
et  al. 

(Supreme  Court  of  South  Dakota.    March  22, 
1911.) 

1.  Pleadino  (I  62*)— Statekent  of  Causk  or 
AcnoN. 

Where  plaintiff  recovered  judgment,  and  on 
appeal  the  judgment  was  affirmed,  and  plaintiff 
brought  suit  on  the  appeal  Irand,  the  trial  court 
properly  required  plaintiff  to  separate  its  claim 
into  two  causes  of  action,  one  covering  the  claim 
for  costs  on  appeal  and  the  other  the  claim 
for  the  amount  of  the  judgipent  appealed  from, 
to  enable  defendants  to  more  clearly  raise  the 
defense  of  payment  of  costs  on  appeal. 

[Ed.    Note.— For    other    cases,    see    Pleading, 
Dec.  Dig.  i  52.»1 

2.  RetOBM ATION  or  IlCOTBUUENTB  (|  18*)— AC- 
TIONS ON  Bonds. 

In  an  action  on  an  appeal  bond,  a  prayer 
for  reformation  in  defendants'  answer  was  prop- 
erly disregarded  where  no  ground  for  the  refor- 
mation was  shown,  defendants  knowing  the  con- 


tents of  the  bond,  and  manly  miannderstanding 
its  legal  effect. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §{  72,  73;  Dec.  Dig. 
§  18.*] 

3.  Appkai,  and  Erbor  (J  1225*)— Liabilities 
ON  Bond — Justifioation. 

'  Code  Civ.  Proc.  f  458,  requires  an  under- 
taking upon  appeal  to  be  accompanied  by  an  af- 
fidavit by  each  snrety  that  he  is  worth  a  cer- 
tain sum  therein  mentioned,  and  "which  sum 
BO  sworn  to  by  such  sureties  shall  in  the  ae- 
gregate  be  double  the  amount  specified  in  aaid 
undertaking."  An  appeal  was  taken  by  defend- 
ants from  a  judgment  for  over  $4,000,  and  the 
bond  given  was  the  ordinary  form  of  a  bond  to 
secure  costs  on  appeal,  and  the  payment  of  the 
judgment  appealed  from,  and  limited  the  pay- 
ment of  costs  on  appeal  to  |2dO,  but  there  was 
no  limitation  upon  the  amount  of  the  super- 
sedeas bond.  The  sureties  justified  in  the  snm 
of  $250.  Held,  that  plaintiff  not  having  object- 
ed to  the  bond  for  insufficiency  of  the  justifica- 
tion, nor  issued  execution  pending  the  appeal, 
the  appellants  on  that  appeal  cannot  after  re- 
ceiving the  benefit  of  all  the  conditions  of  the 
bond  defend  a  suit  on  the  bond  by  claiming  that 
it  is  not  upon  its  face  a  good  and  sufficient  stat- 
utory undertaking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  472»-4733;  Dec  Dig.  | 
1225.  •] 

4.  Apfeai.  and  Error  (|  1241*)  —  Appkai, 
Bond— CoNSTBDCTioN. 

Appellant  served  upon  appellee  an  appeal 
bond  which  upon  its  face  was  a  good  stay,  as 
well  as  appeal  bond,  and  there  was  nothing  to 
show  any  contrary  understanding  on  the  part 
of  the  bondsmen  at  that  time.  Beld,  that  it 
went  into  full  effect  as  against  the  signers  of 
the  bond,  on  service  of  the  bond,  as  a  good  and 
sufficient  appeal  and  stay  bond,  and  such  effect 
could  not  be  changed  by  any  later  statement 
concerning  the  understanding  of  the  makers  of 
the  bond,  although  made  before  the  bond  was 
filed,  as  Code  Civ.  Proc.  |  457,  requiring  the 
filing  of  appeal  bonds,  is  for  the  benefit  of  the 
appellee,  and  is  simply  to  insure  the  preserva- 
tion of  the  bonds,  and  is  not  necessary  to  their 
validity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1241.»] 

6.  Appeal  and  Error  (8  387*)— Appeal  Bond 

— NECESSTTT    FX)R    FlT.INO. 

Code  Civ.  Proc.  |  441,  provides  for  the 
service  of  an  appeal  bond,  and  tnat  on  such  serv- 
ice, and  service  of  the  notice  of  appeal,  the  ap- 
peal shall  be  deemed  taken.  Section  457  re- 
quires the  filing  of  appeal  bonds.  ffeU,  that  fil- 
ing is  not  essential  to  the  validity  of  an  ap- 
peal bond,  nor  is  it  essential  in  order  to  perfect 
the  appeal. 

[Ed.  I^te.— For  other  cases,  see  Appeal  and  K^ 
ror.  Cent  Dig.  H  2064-2070 ;  Dec.  iSig.  f  387.*) 

Corson  and  McCoy,  JJ.,  dissenting. 

Appeal  from  Circuit  Court  Codington 
County ;  Geo.  H.  Marquis,  Judge. 

Action  by  the  Nichols  &  Shepard  Company 
against  Johannes  Horstad  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Seward  &  McFarland,  for  appellant  Han- 
ten  &  Hanten  and  C.  O.  Sherwood,  tor  te- 
spondents. 

WHITING,  J.  This  action  was  brought  hi 
the  circuit  court  to  recover  the  amount  dalm- 


•For  other  cases  sm  same  topic  and  section  NUMBER  In  Dec.  Dls.  *  Am.  Dig.  Kay  No.  8«rlM  *  Rap'r  ladexts 
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ed  by  plaintiff  to  be  dne  from  the  defend- 
ants upon  a  certain  appeal  bond  given  In  an 
action  In  whlcli  this  plaintiff  was  plaintiff 
and  the  defendants  Horstad  and  Smith  were 
the  defendants,  and  la  which  action  the  said 
defendants  appealed  to  this  court,  giving  np- 
on  such  appeal  a  bond  with  the  defendants 
Addison  and  Sheldon  as  sureties  thereon. 
The  said  Judgment  having  been  affirmed  np- 
on  appeal,  this  action  was  brought  upon  such 
bond.  The  plaintiff  claims  to'  recover  upon 
such  bond,  not  only  the  Judgment  for  costs 
upon  such  appeal  to  this  court,  but  also  the 
Judgment  rendered  In  the  circuit  court  in 
such  former  action;  it  being  the  claim  of 
plaintlffB  that  the  bond  sued  upon  is  both  a 
cost  bond  upon  appeal  and  a  supersedeas  or 
stay  bond.  The  defendants,  before  answer- 
ing, asked  the  court  to  require  plaintiff  to 
separate  Its  alleged  claim  into  two  separate 
causes  of  action ;  the  one  covering  the  claim 
for  costs  upon  appeal,  and  the  other  the 
claim  for  amount  of  the  Judgment  appealed 
from.  The  court  required  this  separation  of 
causes  of  action,  and  the  plaintiff,  excepting 
thereto,  complied  with  the  order  and  so 
amended  the  complaint  as  to  set  up  two  sep- 
arate causes  of  action.  The  defendants,  an- 
swering the  complaint,  alleged  the  bond  to 
be  a  mere  cost  bond,  and,  by  way  of  counter- 
claim, set  up  facts  purporting  to  show  that 
the  bond  as  given  by  them,  regardless  of  Its 
wording,  was  given  and  received  by  plain- 
tiff as  a  cost  bond  only,  and  not  as  a  superse- 
deas or  stay  bond.  The  defendants  also 
pleaded  certain  other  matters  by  way  of 
counterclaim,  but  we  find  It  unnecessary  to 
consider  them  because.  If  the  court  was  right 
in  Its  rulings  and  instructions  concerning  the 
first  counterclaim  Interposed,  the  verdict  and 
Judgment  were  proper,  regardless  of  any 
questions  arising  on  any  other  counterclaim. 
We  think  that  the  trial  court  committed  no 
error  in  requiring  the  plaintiff  to  separate 
the  causes  of  action.  It  separated  that  part 
of  the  bond  securing  costs  upon  appeal  from 
that  part  purporting  to  secure  the  payment 
of  the  circuit  court  Judgment,  thus  enabling 
the  defendants  to  more  clearly  raise  the  de- 
fense of  payment  of  the  costs  upon  appeal. 
A  prayer  for  reformation  of  the  bond  was  a 
part  of  defendants'  answer.  This  prayer  was 
disregarded  upon  the  trial  and  for  good  rea- 
son, as  no  grounds  whatever  for  reformation 
were  shown;  there  being  nothing  to  show 
but  that  defendants  knew  the  contents  of  the 
instrument  signed,  and  were  merely  claiming 
that  they  understood  that  it  was  In  legal  ef- 
fect but  a  cost  bond. 

The  Judgment  from  which  the  former  ap: 
peal  was  taken  was  a  Judgment  for  some- 
thing over  $4,000,  and  the  bond  upon  appeal 
was  In  every  respect  In  the  ordinary  form  of 
a  bond  given  to  secure  the  costs  on  appeal 
and  to  secure  the  payment  of  the  Judgment 
appealed  from.  The  first  part  of  the  bond, 
being  the  part  providing  for  the  payment  of 
costs  of  appeal,  was  limited  to  amount  to 


1250,  but  there  was  no  limitation  whatever 
upon  the  amount  of  the  supersedeas  bond. 
In  the  Justification  attached  to  such  bond  the 
sureties  Justified  in  the  sum  of  $260.  There 
Is  nothing  else  in  the  wording  of  the  bond  or 
Justification  attached  thereto  to  Indicate  any 
Intent  upon  the  part  of  the  defendants  to  lim- 
it their  liability  merely  to  the  $250.  The 
defendants  alleged  the  payment  In  full  of  the 
Judgment  for  costs  upon  appeal  as  well  as 
the  Judgment  for  costs  in  the  circuit  court, 
and  upon  the  trial  this  allegation  was  fully 
sustained,  so  that,  under  the  instructions  of 
the  court,  if  the  Jury  found  that  the  bond  in 
question  should  be  held  to  secure  only  the 
costs  upon  appeal,  their  verdict  was  neces- 
sarily In  favor  of  defendants,  while,  if  they 
found  against  the  defendants'  on  this  propo- 
sition but  in  favor  of  them  on  all  the  other 
counterclaims,  a  Judgment  for  a  considerable 
amount  would  necessarily  have  been  rendered 
In  favor  of  plaintiff.  The  verdict  as  render- 
ed was  for  the  defendants,  and  thus  support- 
ed the  daim  that  the  bond  in  question 
should,  under  the  facts  proven,  be  held  to  be 
but  a  bond  for  costs  upon  appeal. 

Respondents,  defendants  below,  contend 
that  the  bond  In  question  was  upon  its  face 
but  a  cost  bond,  and  therefore  the  verdict 
was  right,  regardless  of  whether  tl;ey  estab- 
lished their  counterclaim  to  the  effect  that, 
regardless  of  its  wording,  the  bond  was  giv- 
en and  received  as  only  a  cost  bond.  They 
say  "that  the  intention  of  the  Legislature  In 
providing  what  the  character  of  a  supersede- 
as bond  should  be,  was  that  unless  the  bond 
was  made  substantially  as  required  including 
the  Justification  that  the  execution  was  not 
stayed  thereby."  It  will  be  seen  from  the 
above  that  respondents  construe  that  part  of 
section  458,  Rev.  Code  Civ.  Proc.  1905,  read- 
ing as  follows:  "An  undertaking  upon  ap- 
peal shall  be  of  no  effect  unless  it  is  accom- 
panied by  the  afildavlt  of  the  sureties,  in 
which  each  surety  shall  state  that  he  is 
worth  a  certain  sum  mentioned  in  such  af- 
fidavit •  •  •  and  which  sum  so  sworn  to 
by  such  sureties  shall,  in  the  aggregate,  be 
double  the  amount  specified  In  said  under- 
taking"— as  rendering  the  undertaking  a  nul- 
lity as  a  statutory  undertaking  where  there 
is  not  such  an  affidavit  of  Justification  at'' 
tached  thereto.  In  other  words,  the  respond- 
ents contend  that  the  bond  In  question  is  to 
be  construed  at  one  and  the  same  time  as  a 
good  statutory  bond  for  the  purposes  of  ai^ 
peal  only,  and  a  common-law  bond  for  pur- 
poses of  staying  execution.  To  reach  this 
conclusion,  they  would  have  the  Justification 
refer  only  to  that  part  of  the  undertaking 
providing  for  payment  of  costs  upon  appeal. 
There  Is  absolutely  no  reference  in  the  Jus- 
tification to  any  particular  part  of  the  bond 
to  which  It  is  Intended  to  relate,  and  the  only 
basis  for  respondents'  contention  is  the  fact 
that  the  amount  named  in  the  Justification 
happens  to  coincide  with  the  amount  of  the 
appeal  bond,  and  not  with  the  amount  of  the 
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Judgment  appealed  from.  We  are  Inclined  to 
the  opinion  that  the  Instrument  before  ub 
must  be  treated  either  as  a  statutory  bond 
for  all  purposes  or  for  none.  In  the  case  of 
Tolerton  &  Stetson  Co.  v.  Casperson,  7  S.  D. 
206,  63  N.  W.  906,  this  court  said  that  an  un- 
dertaking without  a  Justification  fully  com- 
plying with  section  458,  supra,  "is  clearly  In- 
sufiacient,  and  must  be  dlsr^arded."  That 
was  a  case  in  which  the  respondents  upon 
appeal  were  relying  upon  that  section  and 
asking  for  the  dismissal  of  the  appeal,  and 
it  Is  certainly  clear  that  as  against  a  re- 
spondent such  an  undertaking  ia  insufficient 
because  he  has  a  right  to  have  the  sureties 
Justify ;  it  being  the  means  provided  through 
which  he  can  satisfy  himself  as  to  the  value  of 
the  security  offered  him.  There  Is  nothing, 
however,  preventing  a  respondent  from  waiv- 
ing this  provision  and  accepting  an  undertak- 
ing without  any  Justification  whatsoever,  and 
such  an  undertaking  is  in  every  sense  a  statu- 
tory undertaking,  if  the  conditions  in  the  body 
of  the  undertaking  conform  to  the  statute. 
Our  statute,  so  far  as  the  clause  above  quot- 
ed is  concerned,  is  the  same  as  part  of  section 
355  of  the  practice  act  of  California  (St  1851 
c.  5)  as  amended  in  1854  (St.  1854,  c.  54).  The 
Supreme  Court  of  California,  in  1869,  con- 
struing said  clause  of  section  355  in  the  case 
of  Murdock  v.  Brooks,  38  Cal.  596,  said:  "It 
seems  to  be  settled  that  the  failure  of  the 
sureties  to  Justify,  if  such  was  the  case,  con- 
stitutes no  defense.  This  rule  is  deduced 
from  the  proposition,  which  no  one  disputes, 
that  a  party  may  waive  a  compliance  with 
statutory  conditions  which  are  merely  direc- 
tory and  Intended  solely  for  bis  benefit.  The 
provisions  of  the  statute  which  require  the 
residence  and  occupation  of  the  sureties  to 
be  stated,  the  penalty  of  the  undertaking  to 
be  double  the  amount  of  the  Judgment,  and 
the  affidavit  of  the  sureties  that  they  are 
worth  the  amount  speclQed  in  the  undertak- 
ing over  and  above  all  their  Just  debts  and 
liabilities,  exclusive  of  property  exempt  from 
execution,  are  directory,  and  a  compliance 
therewith  may  be  waived  by  the  respondent, 
either  expressly  or  impliedly,  by  failing  to 
take  any  advantage  of  their  nonobservance, 
and  treating  and  accepting  the  undertaking 
as  sufficient.  In  Dore  v.  Covey,  13  Cal.  502, 
the  residence  and  occupation  of  the  sureties 
had  been  omitted,  yet  the  undertaking  was 
declared  sufficient  in  an  action  upon  it 
against  the  sureties."  See  extended  notes 
following  case  of  Babcock  v.  Carter,  67  Am. 
St  Bep.  197,  citing  the  above  and  other  cases. 
We  have  no  hesitancy  in  saying  that 
while  the  respondent  In  the  former  appeal 
(appellant  now)  might  have  objected  to  the 
bond  owing  to  the  insufficiency  of  the  Jus- 
tification, or  might  have  disregarded  the 
same,  yet  when  It  did  not  object  to  it  and 
did  not  Issue  execution  pending  the  appeal, 
the  appellants  upon  that  appeal  cannot  now, 
after  receiving  the  benefit  of  all  the  condl- 


tl<Mis  of  aaitl  bond,  def^d  a  suit  upon  said 
bond,  claiming  the  bond  not  to  be  upon  its 
face  a  good  and  sufficient  statutory  under- 
taking. The  trial  court  held  the  bond  to  be 
upon  its  face  a  good  statutory  appeal  and 
stay  bond. 

This  leaves  only  the  questions  as  to  wheth- 
er the  court  correctly  niled  as  to  what  was 
necessary  to  be  proven  in  order  for  the  re- 
spondents to  be  relieved  from  the  conditions 
of  their  obligation,  and  whether  the  evi- 
dence supported  the  verdict  of  the  Jury  un- 
der such  rulings  and  the  instructions.  It  Is 
the  contention  of  the  appellant  that  Inas- 
much as  the  bond  upon  its  face,  outside  of 
the  Justification,  is  In  every  respect  both 
a  cost  bond  and  a  stay  bond,  no  evidence 
was  competent  to  show  that  it  was  intended 
to  be  other  than  it  purported  to  be;  or,  if 
any  question  could  be  raised  thereon,  in 
order  to  show  such  bond  in  its  effect  to  be 
but  a  cost  bond,  it  must  either  be  proven 
that  it  was  not  only  intended  by  respondents 
(appellants  on  former  appeal)  as  a  cost  bond, 
but  that  in  accepting  the  same,  the  appel- 
lant (respondent  on  former  appeal)  agreed 
to  and  did  receive  the  same  as  a  cost  bond 
only.  It  Is  the  contention  of  respondents  that 
it  was  sufficient  for  them  to  prove  that  the 
bond  was  executed  by  them  and  delivered 
by  them  believing  it  to  be  a  cost  bond  only, 
and  that  prior  to  its  filing  with  the  clerk 
of  the  court  and  its  going  into  effect  by  su<di 
filing  it  was  known  to  appellant  that  such 
bond  was  given  and  Intended  as  a  cost  bond 
only.  It  becomes  unnecessary  for  us  to  re- 
view the  testimony  given  and  received  ap- 
on  the  disputed  questions  of  fact  It  is 
sufficient  for  us  to  state  that  the  evidence 
was  ample,  if  believed  by  the  jury  (and  it 
must  be  presumed  that  It  was  so  believed 
under  the  verdict  herein),  to  prove  the  facts 
necessary  to  be  proven  under  respondents' 
contention  if  such  contention  is  legally  sound, 
but  such  evidence  was  not  sufficient  to  show 
any  mutual  mistake  of  the  parties  nor  to 
show  any  express  agreement  or  consent  upon 
the  part  of  the  appellant  to  receive  the  bond 
and  treat  it  as  merely  a  bond  for  costs  upon 
appeal.  The  issue  upon  this  appeal  ia  thus 
narrowed  down  to  a  question  of  law  purely: 
Were  respondents  correct  In  their  conten- 
tion that  it  was  only  necessary  for  them  to 
prove  that  they  executed  and  delivered  the 
bond  understanding  and  Intending  it  to  be 
an  appeal  bond  only,  and  that  plaintiff  was 
advised  of  this  fact  after  the  delivery,  but 
before  the  filing  of  the  bond,  in  order  that 
they  be  relieved  from  what  would  otherwise 
be  a  binding  contract?  Respondents  contend 
that  the  proof  of  the  above  facts  showed  that 
their  consent  to  the  bond  was  obtained 
through  mistake  of  law,  under  section  1207, 
Bev.  Civ.  Code  1906,  which  provides:  "Mis- 
takes of  law  constitate  a  mistake  within  the 
meaning  of  this  article  only  when  It  arises 
from:  (2)  A  mlsapprebenalon  of  the  law  by 
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one  party,  of  which  the  others  are  aware  at 
the  time  of  contracting,  but  which  they  do 
not  rectify." 

Upon  the  trial  the  respondents  Introduced 
evidence  to  prove  that  the  bond  was  served 
npon  the  attorney  tor  appellant  (respondent 
on  the  former  appeal)  some  time  In  the  morn- 
ing of  the  date  of  Its  service;  that  later 
In  the  forenoon  of  said  day  the  attorney 
npon  whom  the  bond  was  served  visited  the 
office  of  the  attorneys  for  these  respondents 
(appellants  on  sach  former  appeal) ;  that  In 
the  conversation  that  then  followed  such 
visiting  attorney  was  fully  advised  that  the 
appellants  on  such  former  appeal  entered  in- 
to and  served  such  bond  believing  and  In- 
tending It  to  be  an  appeal  bond  only;  and 
that  such  visiting  attorney  did  not  advise 
them  that  he  considered  It  a  stay  bond 
also.  When  the  evidence  of  this  conversa- 
tion was  received,  the  appellant  moved  to 
strike  out  the  same  "as  Incompetent  and 
Immaterial  relating  to  a  time  subsequent  to 
the  time  when  the  bond  was  served  on  the 
plaintiff,  and  Is  therefore  Incompetent  for 
any  purpose,  and  Immaterial,  not  binding  on 
thta  plaintiff.  •  »  •"  The  court  ruled  that, 
Inasmuch  as  the  conversation  occurred  before 
the  filing  of  the  bond,  the  evidence  might 
stand.  It  appeared  that  the  bond  had  not 
yet  been  filed,  though  there  was  no  evidence 
that  counsel  for  this  plaintiff  had  been  ad- 
vised thereof;  but,  as  we  view  the  law  of 
this  case,  the  fact  of  whether  the  bond  had 
been  filed  or  not  becomes  Immaterial.  The 
above  ruling  of  the  court  and  the  instruc- 
tions given  to  the  Jury  clearly  show  that  the 
theory  upon  which  the  trial  court  based  Its 
rulings  was  that  the  bond  did  not  become 
«ffectlve  as  a  binding  contract  until  it  was 
filed,  and  that,  therefore,  anything  that 
might  be  shown  to  prove  a  mistake  of  law 
when  bond  was  delivered  would  be  material 
If  it  occurred  even  after  delivery,  but  prior 
to  the  filing  of  the  bond.  We  think  that 
lierehi  the  trial  court  was  in  error.  This 
bond  must  be  construed  as  of  the  time  of 
its  service,  and  Inasmuch  as  at  that  time  It 
-was  npon  its  face  a  good  stay  as  well  as 
.appeal  bond,  and  no  information  of  any  con- 
trary understanding  upon  the  part  of  the 
bondsmen  appeared,  It  went  Into  full  effect, 
as  against  the  signers  of  such  bond,  as  a 
good  and  sufficient  appeal  and  stay  bond, 
which  effect  could  not  later  be  changed  by 
any  statements  concerning  the  understanding 
et  the  makers  of  such  bond.  Whether  a 
«ontract  has  been  entered  into  depends  upon 
the  existence  of  the  necessary  elements  of 
a  contract  at  the  time  of  the  delivery  of 
such  contract  if  it  is  in  writing,  and  the 
same  Is  delivered  free  of  all  conditions.  The 
law  presumes  that  the  contracting  parties 
consented  to  the  terms  of  such  contract  as 
the  same  appear  upon  its  face,  and,  if  there 
is  a  mistake  of  law  upon  the  part  of  one 
4>f  the  contracting  parties,   without  which 


mistake  he  would  not  have  entered  into 
the  contract,  he  cannot  afterwards  avail  him- 
self of  such  mistake  unless,  at  the  time  such 
contract  went  Into  apparent  effect  by  deliv- 
ery, the  other  party  to  the  contract  was 
aware  of  such  mistake  of  law,  and  did  not 
rectify  It  Without  intimating  any  views  as 
to  whether  or  not  the  facts  testified  to  on 
behalf  of  respondents  were  sufficient  to  show 
such  a  mistake  of  law  as  would  destroy  the 
apparent  consent  of  the  parties,  if  such  mis- 
take had  related  to  the  time  of  the  service  of 
the  bond,  we  wonld  call  attention  to  the 
fact  ttiat  there  was  no  evidence  in  this  case 
to  show  this  appellant's  knowledge  of  any 
mistake  upon  the  part  of  the  respondents 
at  the  time  such  bond  was  served.  A  mis- 
take of  law  sufficient  to  render  invalid  a 
t>ond  might  occur  any  time  before  filing  of 
bond  If  filing  was  necessary  to  the  validity 
of  the  -bond  as  against  the  makers  thereof. 
The  provisions  of  our  statute  requiring  the 
filing  of  undertakings  upon  appeal  (section 
457,  Rev.  Code  Civ.  Proc.)  are  for  the  benefit 
of  the  respondents  in  appeal  cases;  such 
provisions  being  to  Insure  the  preservation  of 
the  undertaking.  If  an  undertaking  were 
served  and  never  filed,  the  fact  that  same 
was  not  filed  could  not  be  pleaded  as  a 
defense  to  a  suit  upon  the  bond  after  Judg- 
ment appealed  from  had  been  affirmed  up- 
on appeal,  though  it  might  be  different  if 
respondent,  taking  advantage  of  such  want 
of  filing,  had  moved  to  dismiss  appeal, 
and,  after  dismissal,  had  attempted  to  sue 
upon  the  bond.  4  Ency.  L.  &  P.  880;  Ir- 
win V.  Crook,  17  Colo.  16,  28  Pac.  549; 
Adams  v.  Thompson,  18  Neh.  541,  26  N.  W. 
316.  We  have  no  statute  requiring  a  bond 
upon  appeal  to  be  filed  In  order  to  render 
the  bond  valid.  Neither  does  our  statute 
require  a  bond  upon  appeal  to  be  filed  in 
order  to  perfect  appeal;  the  only  require- 
ment being  that  bond  be  served.  Section  441, 
Rev.  Code  Civ.  Proc. ;  Bonnell  v.  Van  Clse, 
8  S.  D.  592,  67  N.  W.  685;  Mather  v.  Darst, 
11  S.  D.  480,  78  N.  W.  954.  Certainly  If  an 
appeal  bond  is  never  filed  and  respondent 
sees  fit  to  take  no  advantage  of  that  fact, 
the  bond  is  valid  as  against  Its  makers  up- 
on the  same  rule  that  prevents  the  bondsmen 
pleading  want  of  Justification  as  a  defense. 
See  note  to  Babcock  v.  Carter,  67  Am.  St. 
Rep.  197,  supra.  It  is  therefore  clear  that 
the  bond  in  question  Immediately  upon  serv- 
ice thereof  went  Into  full  force  and  effect, 
according  to  Its  terms,  as  against  the  makers 
thereof,  and  the  trial  court  was  in  error  in 
allowing  proof  of  the  subsequent  conver- 
sation relating  to  the  Interpretation  given 
such  bond  by  Its  makers.  It  follows  that 
the  appellant  was  entitled  to  a  Judgment  for 
the  full  amount  of  such  bond  less  any  off- 
sets proven  under  the  other  counterclaims 
pleaded. 

The  appellant  has  urged  numerous  alleged 
errors  based  upon  the  other  counterclaims, 
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but  we  do  not  consider  tbem  of  sa£Sclent 
Importance  to  require  consideration  at  this 
time.  Such  errors,  If  any  there  were,  may 
not  arise  upon  a  new  trial. 

The  Judgment  of  the  trial  court  and  order 
denying  a  new  trial  are  reversed. 

CORSON  and  McCOY,  J  J.,  dissent 


WELLS  T.  WELLS. 

(Supreme  Court  of  South  Dakota.    March  29, 
19U.) 

1.  DivOBCE  ({  135*)— Cboss-Cokplaimt— Sep- 
ABATK  Maintenance. 

Where  the  proof  in  a  divorce  action  wholly 
failed  to  show  plaintiff's  right  to  a  divorce, 
but  showed  that  defendant  shoald  not  be  re- 
quired to  live  with  plaintifit,  the  trial  court 
properly  granted  defendant  a  separate  mainte- 
nance on  her  cross-complaint 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent.  Dig.  {  517;   Dec.  Dig.  {  155.*] 

2.  DivoME  (i  165*)— JuBiBDicnoN.     • 

That  the  court  has  no  jurisdiction  over 
the  cause  of  action  for  a  divorce  alleged  in  the 
complaint,  because  plaintiff  was  not  a  resident, 
would  not  affect  its  jurisdiction  of  a  cross- 
complaint  praying  a  separate  maintenance. 

[E>il.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  I  15o.»] 

3.  Husband   and   Wife   (|   289*)— Sepabate 
Maintenance— Residence  of  Plaintiff. 

A  wife  need  not  reside  in  the  state  any 
specified  time  in  order  to  sue  for  separate 
maintenance;  the  statute  requiring  a  certain 
residence  in  order  to  sue  for  a  divorce  not  ap- 
plying. 

[EM.    Note. — For   other   cases,    see    Husband 
and  Wife,  Cent  Dig.  1 1078;  Dec.  Dig.  g  289.*] 

4.  Divorce   (|   151*)- New   Tbial  — Newlt 
Discovebed  Evidence. 

The  cross-complaint,  asking  a  separate 
maintenance  in  a  divorce  action,  which  wag 
served  long  before  the  action  was  tried,  alleged 
that  plaintiff,  the  husband,  was  guilty  of  im- 
proper relations  with  a  certain  woman.  No 
continuance  was  asked  at  trial  to  obtain  her 
testiESony;  but,  after  rendition  of  the  decree, 
plaintiff  secured  her  aflSdavlt  denying  cross- 
complainant's  testimony  as  to  such  improper 
relations,  and  also  filed  his  affidavits  stating  bis 
efforts  to  secure  such  witness  at  trial.  Held, 
that  the  evidence  of  such  woman  involved  no 
question  of  newly  discovered  evidence,  but  mere- 
ly of  the  discovery  of  the  whereabouts  of  an 
absent  witness,  so  that  complainant  was  not 
entitled  to  a  new  trial  to  procure  her  evidence, 
as  he  should  have  asked  a  continuance  for  that 
purpose. 

[E!d.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  i  151.*] 

Appeal  from  Circuit  Court,  Butte  County; 
W.  G.  Rice,  Judge. 
Action  by  George  S.  Wells  against  Maud 

B.  Wells.  From  a  Judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

See,  also,  127  N.  W.  636. 

Maxwell  &  Armstrong  and  A.  X  Plowman, 
for  appellant    John  R.  Russell  and  Samuel 

C.  PoUey,  for  respondent 

WHITING,  3.    This  Is  an  action  for  di- 
vorce in  which  defendant,  answering,  denied 


the  alleged  grounds  of  divorce,  and,  by  way 
of  cross-complaint,  set  forth  facts  which  she 
claimed  entitled  her  to,  and  she  asked  for,  a 
decree  of  separate  maintenance,  but  did  not 
ask  for  a  divorce.  The  defendant  denied  the 
allegation  of  the  complaJnt  to  the  effect  that 
appellant  was  a  bona  fide  resident  of  this 
state,  and  In  her  cross-complaint,  while  set- 
ting out  the  fact  that  she  had  been,  for  a 
number  of  months,  a  resident  of  this  state, 
there  was  no  allegation  that  she  was  such 
resident  of  the  state  at  the  time  this  action 
was  brought  or  at  the  time  of  filing  the 
cross-complaint  The  cause  was  tried  before 
the  court  without  a  Jury;  findings  of  fact 
and  conclusions  of  law  were  made  and  enter- 
ed In  favor  of  the  defendant;  and,  a  mo- 
tion for  new  trial  having  been  denied,  the 
plaintur  appealed  to  this  court  from  the 
Judgment  entered  and  from  the  order  deny- 
ing a  new  trial. 

The  assignments  of  error  are  very  nomer- 
ous;  but  in  so  far  as  such  assignments  go 
to  the  question  of  the  sufficiency  of  plead- 
ings, the  introduction  of  evidence,  or  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  trial  court,  we  are  satisfied 
that  they  show  no  reversible  error,  and  no 
questions  arise  upon  such  assignments  war- 
ranting further  discussion  herein.  In  pass- 
ing we  would  say  that  If  this  had  been  an 
action  originally  brought  by  the  respondent 
seeking  separate  maintenance,  there  might  be 
some  question  as  to  her  right  to  recover  un- 
der the  facts  shown  by  the  evidence  herein; 
but  when,  in  connection  with  the  other  facts 
shown,  it  appears,  as  It  did  In  this  case,  that 
the  plaintiff  had  brought  an  action  for  di- 
vorce against  the  respondent,  and  upon  the 
trial  had  wholly  failed  to  sustain  his  cause 
of  action,  and  it  fully  appeared  that  the  re- 
spondent should  not  be  required  to  live  with 
him,  the  trial  court  was  clearly  Justified  in 
granting  separate  maintenance  to  the  re- 
spondent, and  there  was  no  error  In  its  so 
doing  providing  such  court  had  Jurisdiction 
of  the  subject-matter  of  the  cross-complaint 
herein. 

Among  other  findings,  the  trial  court  found 
that  the  appellant  was  not  a  bona  fide  resi- 
dent of  the  state  of  South  Dakota.  Tlie  ap- 
pellant concedes  snch  finding  to  be  correct 
and,  relying  thereon,  contends  that  inasmuch 
as  such  lack  of  residence  upon  the  part  of 
the  appellant  defeated  the  Jurisdiction  of 
the  courts  of  this  state  to  enter  a  decree  of 
divorce  In  his  favor,  and  inasmuch  as  the 
respondent  did  not  plead  or  prove  tliat  she 
was  a  resident  of  this  state  for  a  period  en- 
titling her  to  bring  a  divorce  action,  the  trial 
court  had  absolutely  no  Jurisdiction  to  grant 
the  relief  prayed  for  by  the  respondent  This 
Is  the  only  matter  that  demands  our  consid- 
eration upon  this  appeal. 

If  the  respondent  had  simply  answered  the 
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complaint  herein  and  bad  songht  separate 
maintenance  merely  as  an  incident  to  tbe  di- 
vorce proceeding,  an  entirely  different  situa- 
tion woold  present  itself;  but.  In  this  action, 
she  not  only  answered  the  complaint,  but  she 
demanded  affirmative  relief  upon  her  part 
by  way  of  cross-complaint  to  which  cross- 
complaint  the  appellant  replied.  If,  as  held 
in  many  states,  separate  maintenance  could 
only  be  granted  In  this  state  as  an  incident 
to  a  divorce  action,  then  the  Jurisdiction  of 
tbe  court  to  grant  separate  maintenance  to 
a  defendant  might  be  held  to  rest  upon  tbe 
Jurisdiction  of  the  court,  over  the  prayer  for 
divorce,  and,  when  the  complaint  was  dis- 
missed for  want  of  Jurisdiction  of  the  sub- 
ject-matter owing  to  plaintiff's  nonresidence, 
It  might  well  be  claimed  that  tbe  court  had 
no  Jurisdiction  to  grant  relief  to  tbe  defend- 
ant; but,  with  tbe  cross-complaint  and  reply 
thereto,  tbe  fact  that  the  court  had  no  Juris- 
diction over  the  cause  of  action  set  out  in 
the  complaint  In  no  manner  affected  the 
Jurisdiction  of  v  tbe  court  over  the  cross-com- 
plaint and  reply  or  answer  thereto.  The 
appellant,  however,  maintains  that,  under 
the  statutes  of  South  Dalcota,  the  statutory 
period  of  residence  required  to  entitle  a 
plaintiff  to  bring  an  action  for  divorce  ap- 
plies to  an  action  for  maintenance,  and  that 
it  was  Incumbent  for  tbe  respondent  in  her 
cross-complaint  to  have  alleged  that  she  had 
been  a  resident  of  South  Dakota  for  the  time 
prescribed  by  statute  in  divorce  cases.  This 
contention  might  be  well  founded  provided 
the  right  to  bring  an  action  for  separate 
maintenance  depended  on  the  right  to  bring 
an  action  for  divorce  or  was  a  mere  Incident 
to  a  divorce  action,  but  it  has  long  been  the 
law  of  this  state,  as  decided  by  this  court  in 
Bueter  v.  Bueter,  1  8.  D.  94,  45  N.  W.  208, 
8  L.  R.  A.  562,  that  a  wife  has  full  right  to 
go  into  a  court  of  equity  and  seek  a  decree 
for  separate  maintenance  without  asking  for 
a  divorce.  Tbe  reasons  given  for  this  hold- 
ing, as  set  forth  in  the  above  cause,  are  most 
full  and  satisfactory.  It  must  be  conceded 
that  all  limitations  and  restrictions  against 
a  party's  right  to  bring  an  action  of  this  na- 
ture, owing  to  lack  of  residence  upon  tbe 
part  of  tbe  plaintiff,  are  dependent  upon  stat- 
utory provisions,  and  that,  even  in  a  divorce 
action,  if  It  were  not  for  the  express  pro- 
visions of  our  statute,  an  action  could  be 
brought  regardless  of  tbe  length  of  residence 
In  this  state,  and  certainly,  unless  there  Is 
some  statute  prohibiting  It,  this  right  of  ac- 
tion for  separate  maintenance  should  not,  in 
any  manner,  be  restricted  so  far  as  the  resi- 
dence of  plaintiff  is  concerned,  and  should  be 
tried  in  every  respect  as  a  purely  personal  ac- 
tion following  the  defendant  wheresoever  he 
may  be.  In  some  states  there  are  express 
•tatntes  requiring  certain  periods  of  resi- 
dence before  bringing  such  action;  but  we 
have  no  such  statute,  and  we  can  see  no  Just 


reason  for  their  existence.  It  must  be  re- 
membered that  a  Judgment  for  separate 
maintenance  depends  for  its  validity  as  a  per- 
sonal Judgment  upon  Jurisdiction  over  the 
person  of  the  defendant,  and,  if  the  appel- 
lant is  right  in  his  contention,  a  husband 
who  desired  to  escape  a  decree  of  separate 
maintenance  In  favor  of  his  wife,  no  matter 
how  Just  and  equitable  such  a  decree  might 
be,  could  avoid  such  a  decree  ever  t>eiD'g  ob- 
tained by  her  by  simply  moving  from  state  to 
state,  and  by  betaking  himself  and  his  prop- 
erty beyond  the  boundaries  of  the  state  of 
his  then  residence  whenever  his  wife  should 
follow  him  and  attempt  to  become  a  resident 
in  such  state.  Certainly  our  laws  are  not  to  be 
construed  as  to  admit  of  such  a  situation,  un- 
less there  Is  a  clear  declaration  In  the  statute 
to  that  effect  In  the  case  of  Montague  v.  Mon- 
tague, 26  S.  D. ,  127  N.  W.  639,  this  court 

held  that  the  statute  providing  for  residence 
of  plaintiff  In  a  divorce  action  had  no  appli- 
cation whatever  to  a  suit  brought  for  purpose 
of  annulling  a  marriage;  and.  Inasmuch  as 
it  is  the  law  of  this  state,  as  decided  In  the 
Bueter  Case,  supra,  that  courts  of  equity  have 
the  inherent  power  to  entertain  suits  for 
separate  maintenance  where  divorce  Is  not 
sought,  tbe  reasoning  of  this  court  in  the 
Montague  Case  applies  directly  upon  the 
proposition  before  us.  It  is  clear  therefore 
that  the  appellant  Is  wrong  In  his  conten- 
tion. 

'The  appellant  claims  that  this  court  had  no 
Jurisdiction  to  grant  the  relief  prayed  for, 
because  tbe  alleged  wrongful  conduct  on  the 
part  of  the  appellant  took  place  in  a  foreign 
state,  and  neither  of  the  parties  were  bona 
fide  residents  of  this  state.  This  contention 
Is  answered  by  what  we  have  said  above.  The 
conduct  of  the  guilty  party,  wheresoever  It 
may  have  occurred,  gives  rise  to  the  right 
on  the  part  of  the  Innocent  one  to  bring  an 
action  for  separate  maintenance,  such  right 
of  action  follows  the  guilty  one  wheresoever 
he  may  go,  and  the  wronged  party  cannot  be 
debarred  therefrom  by  the  defendant's  re- 
moval from  the  scene  of  wrongdoing. 

One  of  the  grounds  upon  which  a  new  trial 
was  requested  was  newly  discovered  evi- 
dence. The  facts  bearing  upon  this  question 
are,  in  brief,  as  follows:  The  respondent  in 
her  cross-contplaint  alleged  that  appellant 
was  guilty  of  improper  relations  with  one 
Miss  Dye.  This  cross-complaint  was  served 
a  long  time  before  the  action  was  tried.  Up- 
on the  trial  of  the  action  no  continuance  was 
sought  for  the  purpose  of  obtaining  the  testi- 
mony of  Miss  Dye;  but,  after  the  decree  was 
rendered  herein,  the  appellant  procured  the 
affidavit  of  Miss  Dye,  in  which  she  speclScal- 
ly  denies  and  disputes  the  testimony  of  re- 
spondent and  resiwndent's  father  in  regard 
to  this  particular  charge  of  misconduct  Ap- 
pellant in  his  own  affidavit,  sets  forth  a 
statement  of  his  efforts  to  procure  this  wit- 
ness at  the  trial.   The  court  refused  to  grant 
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a  new  trial  upon  this  affidavit,  and  It  was> 
clearly  correct  in  such  holding.  This  matter 
comes  directly  under  the  ruling  of  this  court 
in  State  v.  Barnes,  129  N.  W.  H7,  wherein 
this  court  pointed  out  that  facts  such  as  stat- 
ed above  present,  not  a  question  of  newly 
discovered  evidence,  but  a  question  of  the 
discovery  of  the  whereabouts  of  an  absent 
witness,  and  that  It  was  the  duty  of  a  party 
to  seek  a  continuance  for  the  purpose  of  pro- 
curing the  testimony  of  the  absent  witness. 

The  Judgment  of  the  trial  court  and  order 
denying  a  new  trial  are  affirmed. 


STATE  v.  DB  MARIAS. 

(Supreme   Court  of  South   Dakota.     April  3, 
1911.) 

1.  CRnawAL  Law  (|  939»)  — New  Tbiait- 
Nbwly  Discovkbed  Evidence — Diuobhck. 

Defenjlant  havinK  been  convicted  of  statu- 
tory rape  on  a  female  under  18  years,  the  is- 
sue belDE  on  the  age  of  the  female  in  Novem- 
ber, 190S,  moved  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  that  she  was  over 
18  at  that  time.  He  produced  affidavits  of  two 
clergymen,  one  of  them  related  to  the  family, 
who  swore  that  he  was  present  at  the  baptism 
of  the  prosecutrix  In  June,  1891,  and  that  she 
could  then  talk  some  and  walk  unaided,  and 
that  she  appeared  about  a  year  old.  The  other 
swore  that  he  performed  the  ceremony  and 
made  the  same  statements  as  to  prosecutrix' 
apparent  age,  and  that  he  entered  Uie  baptism 
on  the  church  record  at  the  time.  The  first 
affiant  stated  that  be  had  that  record  and 
would  produce  it  Both  swore  that  they  nei- 
ther of  them  mentioned  the  baptism  to  any  one 
till  after  the  conviction  of  defendant,  and  never 
talked  at  all  with  defendant  or  his  attorney  be- 
fore the  trial.  Defendant  swore  that  he  knew 
nothing  of  these  facts,  or  that  prosecutrix  was 
connected  with  any  church.  Defendant's  attor- 
ney swore  that  he  talked  with  a  number  of 
persons  prior  to  the  trial,  but  that  all  the  wit- 
nesses he  could  find  as  to  the  age  of  prosecu- 
trix were  present  at  the  trial.  Befd,  that 
there  was  no  lack  of  diligence  in  failing  to 
discover  and  produce  the  evidence  at  the  trial. 
(Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |g  2318-2323;  Dec.  Dig.  t 
839.*] 

2.  Cbiminal  Law  (|  941*)  — New  Tbial— 
Newly  Discovebed  Evidence. 

Held,  also,  that  the  evidence  offered  was 
not  cumulative,  within  the  rule  denying  a  new 
trial  for  newly  discovered  evidence  when  mere- 
ly cumulative;  no  evidence  as  to  the  baptism 
of  prosecutrix  having  been  given  at  the  trial. 
[BM.  Note.— F\>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2328-2330;  Dec.  Dig.  f 
941.*] 

8.  Cbiminat,  Law  (S  941*) —"New  TriaI/— 
Newly  Discovebed  Etidbnce  —  Cumula- 
tive Evidence. 

Cumulative  evidence,  within  the  rule  ex- 
cluding it  when  offered  as  newly  discovered  evi- 
dence as  ground  for  new  trial,  is  additional  evi- 
dence in  support  of  the  same  point,  which  is  of 
the  same  character  with  evidence  already  pro- 
duced, and  if  it  is  of  a  different  kind  upon  the 
same  issues,  or  of  the  same  kind  upon  a  dif- 
ferent issue,  it  is  not  cumnlatlvd. 

[E3d.    Note.— For    other    cases,    see    Criminal 
Law.  Cent   Dig.  H  2328-2330;    Dec.  Dig.    i 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1783.  1784.J 


4.  Cbihinai.   Law   (|    945*)  — Nbw   TbiaI/- 
Newlt  Discovebed  Evidence. 

On  motion  for  new  trial  by  one  convicted 
of  statutoi^  rape  on  a  female  of  less  than  18 
years,  the  issue  being  as  to  her  age,  newly  dis- 
covered evidence  on  that  point  held  to  require 
a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {$  2324-2336;  Dec  Dig.  } 
945.*] 

5.  Cbiminai.   Law    (|   421*)  —  Evidence— 
Heabsat. 

In  a  prosecution  for  statutory  rape  of  a 
female  under  18,  a  memorandum  purporting  to 
state  the  names,  age,  and  sex  of  the  prosecuting 
witness'  family  as  given  to  a  third  person  by 
her  father,  who  was  still  living  at  the  time  of 
trial,  some  time  in  1894,  Is  incompetent  to 
show  her  age  when  the  offense  was  committed. 
[Ed.  Note. — For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  S|  97ft-983;  Dec  Dig.  {  421.*1 

Appeal  from  Circuit  Court,  Roberts  Coun- 
ty; Frank  McNulty,  Judge. 

John  De  Marias  was  convicted  of  statu- 
tory rape,  and  he  appeals.  Reversed,  and 
new  trial  ordered. 

J.  O.  Andrews  and  Howard  O.  Fuller,  for 
appellant  Royal  C.  Johnson,  Atty.  Gen.,  H. 
Harry  O'Brien,  Asst.  Atty.  Gen.,  and  J.  J. 
Batterton,  State's  Atty..  for  the  State. 

SMITH,  P.  J.  Defendant  was  convicted 
in  the  circuit  court  of  Roberts  county  on 
January  4,  1910,  upon  information  charging 
the  crime  of  statutory  rape.  This  appeal  is 
from  an  order  overruling  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  The  motion  alleges  newly  discov- 
ered evidence  material  to  the  defendant, 
which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the 
trial. 

At  the  trial  the  act  was  admitted  by  the 
accused.  The  sole  issue  was  as  to  the  age 
of  the  prosecuting  witness,  who  was  alleged 
to  be  under  the  age  of  18  years.  The  crime 
was  charged  to  Iiave  been  committed  on,  to 
wit,  the  16th  day  of  November,  1908.  At  the 
trial  Cora  Johnson,  the  prosecuting  witness, 
testified  she  was  17  years  old  the  27th  day 
of  June,  1908;  David  Johnson,  her  father, 
testified  that  she  was  bom  In  1892,  and  was 
18  years  old  at  the  time  of  the  trial;  George 
Johnson,  her  brother,  that  she  was  bom  aft- 
er the  opening  of  the  reservation  in  1893; 
Mary  Johnson,  her  mother,  that  Cora  vras 
IS  years  old  at  the  time  of  the  trial;  that 
she  was  bom  the  same  year  the  reservation 
was  opened.  A  number  of  witnesses  called 
on  behalf  of  defendant  testified  to  the  ef- 
fect that  the  prosecuting  witness  was  more 
tlian  18  years  old  at  the  time  of  the  alleged 
offense.  Numerous  discrepancies  appear  in 
the  testimony  of  the  witnesses,  both  ot  tlie 
state  and  of  the  accused. 

Upon  this  state  of  the  record  the  accused, 
on  the  4th  day  of  February,  1910,  presented 
his  motion  for  a  new  trial  on  the  ground  of 
newly    discovered   evidence,    based   upon   a 
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number  of  affidavlta.  In  substance  as  follows : 
David  J.  Robertson  swore  that  he  was  a 
resident  of  Roberts  connty ;  lived  on  tbe  Sls- 
seton  or  Lake  Traverse  reservation  for  more 
tban  25  years;  reads,  writes,  and  speaks 
both  the  Ehigllsh  and  Dakota  languages;  Is  a 
minister  of  and  connected  with  tbe  Episcopal 
church  and  mission  work,  in  charge  of  the 
Episcopal  mission,  near  Lake  Traverse,  on 
the  Dakota  side  of  the  lake;  that  he  was 
well  acquainted  with  David  Johnson  and 
bis  family  and  the  daughter,  Cora,  whom 
be  has  known  nearly  all  her  life;  that  the 
family  are  related  to  affiant;  that  on  June 
14,  1891,  said  Gora  Johnson  was  brought  to 
the  mission  church  by  her  parents  for  bap- 
tism; that  Rev.  John  Robinson  of  Slsseton 
Agency,  who  presided  over  all  the  Episcopal 
missions  of  this  reservation,  was  at  tbe  mis- 
sion church  on  that  day,  and  performed  the 
rites  and  ceremonies  in  the  baptism  of  Cora 
Johnson,  and  recorded  the  fact  iu  a  book 
kept  for  that  purpose,  and  also  the  date  of 
baptism,,  and  the  name  of  the  person  bap- 
tized; that  the  English  name  entered  in  said 
record  was  Cora  Johnson,  and  the  date  was 
June  14,  1891;  that  aside  from  the  entry  in 
said  book  affiant  has  independent  recollec- 
tion of  said  baptism;  that  Cora  Johnson  at 
that  time  was  a  little  girl  of  considerable 
size,  learning  to  talk,  and  could  walk  un- 
aided, and  that  in  his  opinion  she  was  pbout 
one  year  old  at  that  time;  that  affiant  was 
not  at  tbe  trial  In  the  month  of  January, 
but  afterwards  heard  that  the  accused  was 
found  guilty  by  the  jury,  and  was  convicted 
because  Cora  was  under  18  years  of  age  at 
tbe  time  of  the  act  In  November,  1908;  that 
affiant  believed  there  must  be  some  mistake, 
because  he  knew  that  Cora  Johnson  was 
more  than  18  years  of  age  at  the  time  of  the 
act  in  November,  1908,  and  so  informed  some 
persons;  that  prior  to  said  trial  he  had  not 
talked  with  defendant  or  his  attorneys  about 
this  matter,  and  did  not  know  exactly  what 
the  trouble  was  between  Cora  Johnson  and 
the  defendant,  and  hence  had  not  disclosed 
his  knowledge  of  said  facts  to  any  one  be- 
fore the  trial  and  verdict;  that  affiant  bas 
the  book  of  record  of  the  baptism,  and  can 
produce  it,  and  will  do  so  if  a  new  trial  Is 
granted. 

The  affiant,  John  Robinson,  swears  that  he 
la  a  minister  of  the  gospd  and  has  charge 
of  the  Elplscopal  mission  and  church,  and 
has  presided  over  said  mission  for  more 
than  28  years  last  past.  The  further  alle- 
gations in  his  affidavit  are  exactly  and  pre- 
cisely corroborative  of  the  statements  of  Da- 
vid J.  Robertson  in  all  respects,  and  he  also 
swears  that  he  did  not  mention  to  any  person 
tbe  fact  of  said  baptism  prior  to  tbe  trial  of 
the  accused,  and  that  he  never  talked  with 
defendant  or  his  attorneys,  or  said  anything 
about  the  baptism  until  about  tbe  latter  part 
of  January,  1910,  when  he  mentioned  the 
facts  to,  or  In  the  presence  of,  one  John 
Jacobson. 


The  affidavit  of  David  Johnson,  father  of 
Cora,  was  also  presented,  containing  state- 
ments of  facts  tending  to  show  that  his  tes- 
timony as  to  his  daughter's  age  at  the  trial 
was  given  under  a  misapprehension  or  mis- 
take in  the  true  dates. 

The  affidavit  of  one  Joseph  B.  Brown, 
sworn  on  behalf  of  the  state  at  the  trial, 
was  also  presented,  containing  allegations  of 
a  similar  character. 

The  affidavit  of  the  accused  Is  to  the  ef- 
fect that  since  his  trial  he  has  discovered  the 
evidence  of  these  various  witnesses,  and  that 
he  could  not  with  reasonable  diligence  have 
discovered  and  produced  the  same  at  the 
trial;  that  his  knowledge  of  the  newly  dis- 
covered evidence  was  derived  from  people 
talking  about  the  case  after  the  trial  In  dis- 
cussing Cora's  age,  and  that  prior  to  tbe 
trial  affiant  did  not  know  that  Oora  had 
ever  been  baptized,  or  with  what  church,  if 
any,  she  had  ever  affiliated;  that  affiant  was 
unacquainted  with  the  English  language; 
that  at  the  trial  he  did  procure  four  wit- 
nesses who  claimed  to  know  the  age  of  Cora, 
and  who  testified  at  the  trial;  that  affiant 
did  not  know  that  Rev.  tJohn  Robinson  or 
Rev.  David  J.  Robertson  knew  anything 
about  the  age  of  the  prosecuting  witness, 
and  that  affiant's  knowledge  of  tbe  baptism 
and  of  the  baptismal  record  came  from  a 
chance  remark  by  said  Robinson  made  sub- 
sequent to  the  trial. 

In  addition  to  these  affidavits  Is  the  affida- 
vit of  J.  O.  Andrews,  who  acted  as  attorney 
in  defense  of  accused  at  the  trial,  to  the 
effect  that  in  preparing  the  defense  of  the 
accused,  he  talked  with  very  many  persons 
as  to  the  age  of  Cora  Johnson  before  the 
trial,  but  was  not  able  to  find  any  x>erson8 
who  knew  her  age,  except  the  four  witnesses 
who  testified  at  the  trial,  and  that  it  was  not 
until  after  the  trial,  when  people  began  to 
talk  about  the  age  of  the  prosecuting  wit- 
ness, that  he  learned  of  sources  from  which 
this  material  evidence  could  be  obtained. 

The  affidavit  of  Louis  Abraham  stated  that 
prior  to  the  year  1891  he  made  his  home 
with  the  family  of  David  Johnson ;  that  he 
knew  Cora,  and  that  she  was  bom  near  San- 
tee,  in  Nebraska,  "on  or  about  the  month  of 
November,  1889";  that  thereafter  David  John- 
son and  family,  including  Cora  and  affiant, 
all  moved  to  Roberts  connty  together;  that 
he  did  not  mention  his  knowledge  of  these 
facts  to  the  accused  or  his  attorneys  until 
after  t^e  trial,  and  did  nothing  to  bring  to 
the  attention  of  the  accused  or  his  attorneys 
his  knowledge  of  the  age  of  Cora.  The  mo- 
tion for  a  new  trial  was  overruled  February 
4,  1910,  and  an  appeal  perfected  to  this 
court 

Respondent  contends  that  the  trial  court 
committed  no  error  in  overruling  appellant's 
motion  for  two  reasons:  IHrst,  that  appel- 
lant has  not  shown  due  diligence  in  attempt- 
ing to  discover  and  procure  the  alleged  newly 
discovered  evidence;  and,  second,  that  the  al- 
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leged  newly  discovered  evidence  la  cumula- 
tive In  cbaracter.  None  of  the  facts  alleged 
In  tbe  afi9.davlt8  for  a  new  trial  are  disputed 
or  In  any  manner  controverted  by  the  state. 

As  to  respondent's  first  contention,  that 
the  accused  has  not  shown  due  diligence  in 
his  efforts  to  discover  and  produce  the  newly 
discovered  evidence,  it  is  sufficient  to  say 
that  the  facts  and  circumstances  disclosed 
by  the  record  and  by  the  various  affidavits 
on  the  motion  for  a  new  trial  satisfy  us  that 
the  accused  was  not  remiss  In  his  duty,  nor 
negligent  in  failing  to  discover  and  produce 
this  evidence  at  the  trial. 

We  are  also  of  opinion  that  the  newly  dis- 
covered evidence  is  not  cumulative  within 
the  rule  which  warrants  the  denial  of  a  new 
trial  for  merely  cumulative  evidence.  Cumu- 
lative evidence  is  usually  defined  to  be  "addi- 
tional evidence  to  support  the  same  point, 
and  which  Is  of  the  same  character  with 
evidence  already  produced."  It  la  held,  how- 
ever, that  If  evidence  Is  dissimilar  to  the  pre- 
vious evidence  It  is  not  cumulative.  If  sim- 
ilar, It  is  cumulative.  Orogan  v.  Chesapeake 
ft  Ohio  By.  Co.,  3»  W.  Va.  415,  17  S.  B.  5fl3. 
If  It  Is  of  a  different  kind,  though  upon  the 
same  issue,  or  of  the  same  kind  on  a  different 
issue,  it  is  not  cumulative.  Cooper  v.  Ellis, 
3  Ind.  App.  142,  29  N.  B.  444.  In  Anderson 
V.  State,  43  Conn.  514,  21  Am.  Rep.  669,  It 
Is  held:  "That  evidence  which  brings  to 
life  some  new  and  indepradent  truth  of  a 
different  character,  although  It  teada  to 
prove  the  same  proposition,  or  ground,  or 
claim  before  insisted  on,  is  not  cumulative 
within  the  true  meaning  of  the  rule."  EM- 
dence  of  distinct  and  Independent  facts  of  a 
different  cbaracter,  though  it  may  tend  to 


establish  the  same  ground  of  defense  or  re- 
late to  the  same  Issue,  is  not  cumulative 
within  the  role.  Waller  v.  Graves,  20  Conn. 
306;  Layman  t.  Mpls.  Street  By.  Co.,  60 
Minn.  462,  69  N.  W.  329;  GoldBworttay  r. 
Town  of  Linden,  76  Wis.  24,  43  N.  W.  656; 
Dale  V.  State,  88  Ga.  652,  16  S.  E.  287;  Able 
V.  Frazler,  43  Iowa,  176;  Fellows  v.  State^ 
114  Ga.  233,  39  S.  B.  886;  Gray  v.  Harrison. 
1  Nev.  602.  None  of  the  facts  relied  on  as 
newly  discovered  evidence  were  testified  to 
by  any  witness  at  the  triaL  No  person  who 
knew  of  the  baptism  of  the  prosecuting  wit- 
ness was  called  or  testified.  The  evidence 
of  these  new  witnesses  is  vitally  Important 
to  the  accused,  and  a  new  trial  should  have 
been  granted. 

At  the  trial  a  paper  marked  Bzhlbit  3,  a 
written  memorandum  purporting  to  state  the 
names,  age,  and  sex  of  the  Johnson  family  aa 
given  to  Joseph  Brown  by  David  Johnson, 
the  father  of  Cora,  some  time  in  1894,  was 
offered  and  received  in  evidence  by  the  trial 
court  as  tending  to  show  her  age  at*  the  time 
of  the  act  complained  of.  This  paper  was 
properly  objected  to,  the  objection  overruled, 
and  an  exception  taken ;  but  this  ruling  was 
not  assigned  as  error  on  the  motion  for  a 
new  trial  or  oh  this  appeal,  and  is  not  prop- 
erly before  us  for  review.  However,  In  view 
of  the  granting  of  a  new  trial,  and  to  save 
possible  error.  It  Is  perhaps  proper  for  ns 
to  point  ont  that,  so  far  as  we  can  see  at 
this  time,  this  evidence  Is  wholly  Incompe- 
tent, and  if  properly  assigned  as  error  would 
have  been  sufficient  ground  for  reversal. 

The  judgment  and  order  of  the  trial  court 
overruling  appellant's  motion  for  a  new  trial 
is  reversed,  and  a  new  trial  ordered. 
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DUDLEY  V.  DUDLEY. 
(Supreme  Ciourt  of  Iowa.    April  8,  1911.) 

1.  DiTOBCB  (I  820*)  —  Bffbot  —  Right  to 
Mabbt. 

A  Nebraska  statute  makes  it  unlawful  for 
any  person  having  obtained  a-  decree  of  divorce 
to  marry  again  during  the  time  allowed  by  law 
for  commencing  proceedings  in  error,  or  by  ap- 
peal for  a  reversal  of  the  decree,  and  a  statute 
of  Iowa  prohibits  divorced  persons  from  mar- 
rying within  one  year  from  the  decree.  Held, 
that  the  statutes  have  no  extraterritorial  ef- 
fect, and,  where  a  woman  was  divorced  in  Iowa, 
and  within  a  year  was  married  in  Nebraska, 
the  marriage  was  valid  in  Nebraska,  and  hence 
valid  in  Iowa  when  she  and  her  husband  re- 
turned to  such  state. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  U  818,  819 :  Dec.  Dig.  {  320  ;*  Mar- 
riage, Cent  Dig.  {  29.] 

2.  DivoBCB  (I  303*) — Custody  of  Childben— 
HODinCATION  OF  Obdeb— Remabbiaqe. 

Such  marriage  was  not  ground  for  modi- 
fication of  the  divorce  decree  awarding  the  wo- 
man the  custody  of  a  child,  as  the  marriage  did 
not  constitnte  a  violation  of  law,  or  such  a 
breach  of  good  morals  or  public  policy  as  to 
brand  her  with  unfitness  for  the  child's  custody. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  IS  793-795.;   Dec.  Dig.  $  303.*] 

Appeal  from  District  Goart,  Greene  Coun- 
ty;  F.  M.  Powers,  Judge. 

Application  for  modification  of  a  decree  of 
divorce,'  regarding  the  custody  of  a  minor 
diild.  The  trial  court  granted  the  relief  ask- 
ed, and  defendant  appeals.    Reversed. 

FaviUe  &  Whitney  and  Wilson  &  Albert, 
for  appellant .  Howard  &  Howard,  for  ap- 
pellee. 

DEEMER,  J.  By  a  decree  entered  Janu- 
ary 1,  1909,  the  parties  to  this  action  were 
divorced.  By  tliat  decree  the  following  or- 
der was  made  as  to  the  custody  of  their 
minor  ctilld,  a  t>oy  six  years  of  age:  "That 
tbe  said  child  sliall  remain  in  the  care,  cus- 
tody, and  control  of  the  defendant,  the  moth- 
er, nntil  the  Ist  day  of  June,  A.  D.  1909; 
that  the  cbdld  then  may  l>e  taken  by  the 
plaintiff,  the  father,  into  his  care,  custody, 
and  control  for  a  period  of  six  months  from 
the  date;  and  then  that  the  defendant,  the 
motiier,  may  take  him  into  her  care,  cus- 
tody, and  c<nitrol  for  the  succeeding  six 
montlis,  and  this  order  and  Judgment  and 
finding  shall  then  apply  as  to  the  custody  of 
said  chUd,  the  plaintiff  and  defendant,  the 
father  and  the  mother  of  said  child,  alternat- 
ing in  each  six  months  the  plaintllTs  six 
months  commencing  on  the  1st  day  of  June 
of  each  year,  and  the  defendant's  on  the  1st 
day  of  December  of  each  year,  and  to  con- 
tinue until  the  child  is  14  years  of  age,  when 
as  under  the  law  Ite  will  have  the  right  to 
select  his  own  guardian."  On  August  23, 
1909,  plaintiff,  the  father,  filed  an  application 
for  the  modification  of  this  part  of  the  de- 
cree, asking  that  the  court  give  him  the  ab- 
solnte  care  and  cnstody  of  the  child.    This 


was  answered  by  defendant,  and  on  the  is- 
sues joined  the  original  decree  was  modified 
as  prayed.     Defendant  appeals. 

The  only  allegations  showing  change  of 
conditions  and  reasons  for  the  modification* 
asked  were  in  this  language:  "That  during 
the  larger  portion  of  the  time  said  child  was 
subjected  to  the  control  of  the  defendant 
prior  to  June  1,  1909,  said  child  was  not  with 
the  defendant,  but  that  the  defendant  left 
said  child  with  her  mother,  the  grandmother 
of  said  child,  and  the  defendant  removed 
some  considerable  distance  from  the  place 
where  said  child  was  kept  That  by  the 
terms  of  said  decree  there  was  no  provision 
made  authorizing  the  plaintiff  or  defendant, 
or  either  of  them,  to  again  remarry  within 
one  year,  and  that  therefore,  by  the  provi- 
sions of  the  statute  in  such  cases  made  and 
provided,  the  plaintiff  and  defendant  were 
each  enjoined  and  prohibited  from  marrying 
within  one  year  from  the  date  of  the  entry  of 
said  decree.  That  contrary  to  and  in  viola- 
tion of  the  terms  of  said  decree  and  the 
provisions  of  the  statutes  of  Iowa,  and  for 
the  purpose  of  evading  the  criminal  statutes 
of  the  state  of  Iowa,  the  defendant  tempo- 
rarily left  the  state  of  Iowa,  and  went  to  the 
state  of  Nebraska,  as  plaintiff  Is  informed 
and  believes  and  alleges  the  fact  to  be,  and 
was  there  married  to  one  Roy  Mullen  on  or 
about  the  18th  day  of  May,  1909.  That  said 
defendant  and  the  said  Mullen  returned  Im- 
mediately to  the  state  of  Iowa,  and  took  up 
their  residence  and  cohabited  together  as 
husband  and  wife  on  a  farm  in  Buena  Vista 
county,  Iowa,  and  are  now  residing  within 
said  Buena  Vista  county,  Iowa,  and  coliablt- 
ing  togetlier  as  husband  and  wife.  That, 
for  the  purpose  of  concealing  from  this  court 
and  the  plaintiff  the  fact  as  to  said  marriage, 
the  said  defendant  has  enjoined  and  caution- 
ed the  said  minor  child  not  to  divulge  to  this 
plaintiff  the  fact  as  to  said  marriage,  and 
that  plaintiff  would  have  been  ig^norant  of 
such  fact  had  he  not  been  advised  of  said 
fact  by  parties  in  Buena  Vista  county,  Iowa, 
having  knowledge  thereof.  •  •  •  That 
plaintiff  is  earning  good  wages,  and  amply 
able  and  willing  to  support  and  well  provide 
for  said  minor.  Ttiat  the  defendant  lias  no 
property  or  means  of  support  except  such 
support  as  she  will  receive  from  her  said 
husband,  who,  as  plaintiff  is  Informed,  pos- 
sesses little  or  no  property,  and  that  said 
child  will  therefore  be  cast  upon  his  said 
stepfather  for  his  support  even  if  he  should 
reside  with  his  said  mother,  the  defendant" 

Plaintiff  further  pleaded  a  statute  of  Ne- 
braska with  reference  to  the  remarriage  of 
divorced  parties,  reading  as  follows:  "It 
shall  be  unlawful  for  any  person  who  shall 
obtain,  a  decree  of  divorce  to  marry  again 
during  the  time  allowed  by  law  for  commenc- 
ing proceedings  in  error  or  by  appeal  for  the 
reversal  of  said  decree.     And  in  case  such 
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proceedings  shall  be  Instituted  it  shall  be  un- 
lawful for  defendant  in  error,  or  appellee,  to 
marry  again  during  the  pendency  of  such 
proceedings,  and  a  violation  of  this  act 
'shall  subject  the  party  violating  It  to  the 
penalties  as  in  other  cases  of  bigamy."  Comp. 
JyawB  1907,  c.  25,  {  45. 

Violation  of  the  terms  of  this  statute  are 
also  relied  upon.  Sometliing  is  said  In  ar- 
gument about  the  court  reserving  power  of 
modification  of  the  decree  as  to  the  custody 
of  the  child  in  the  original  decree  Itself,  and 
claim  is  also  made  that  defendant  has  used 
profane  language  in  the  presence  of  the  child 
and  Is  an  unfit  person  to  have  Its  custody. 
But  there  is  nothing  in  either  of  these  con- 
tentions. The  original  decree  made  no  reser- 
vation save  as  the  statute  itself  provides  for 
a  modification,  and  there  is  no  pleading  to 
support  the  charge  that  the  defendant  is  an 
unfit  person  to  have  the  custody  of  the  in- 
fant. Even  if  there  h&d  been  such  a  charge, 
there  is  no  testimony  that  defendant's  habits 
have  changed  in  any  respect  since  the  origi- 
nal decree  was  entered.  The  sole  ground  for 
the  modification  of  the  decree  is  the  claim 
that  the  defendant  violated  both  the  law 
of  this  state  and  that  of  Nebraska  in  marry- 
ing one  Mullen  in  the  state  of  Nebraska  on 
the  18th  day  of  May,  1909,  and  in  living  with 
him  as  her  husband  In  this  state  since  that 
time.  If  such  violation  of  law  is  shown.  It 
might  be  ground  for  modifying  the  original 
decree.  [1]  Such  statutes  as  the  one  exist- 
ing in  this  state  or  the  one  copied  from  the 
Nebraska  statutes  Iiave  no  extraterritorial 
effect  The  original  decree  was  passed  in 
this  state  where  the  parties  were  domiciled. 
Defendant  on  the  advice  of  an  attorney  went 
to  Nebraska  and  there  married  Mullen,  and 
soon  returned  to  this  state,  where  she  has 
since  lived  with  him  as  his  wife.  This  act 
was  not  in  violation  of  our  law,  as  It  took 
place  in  Nebraska.  It  was  not  in  violation 
of  the  Nebraska  statute  for  the  reason  that 
no  decree  was  entered  In  that  state  forbid- 
ding the  marriage.  The  marriage  was  good 
in  Nebraska  where  consummated,  and,  being 
valid  there,  was  valid  when  the  parties  re- 
turned to  this  state.  These. are  familiar 
doctrines  sustained  by  the  great  weight  of 
authority.  See  Com.  r.  Graham,  157  Mass. 
73,  31  N.  E.  706,  16  L.  B.  A.  678,  34  Am.  St 
Rep.  255;  Thorp  v.  Thorp,  90  N.  Y.  602.  43 
Am.  Rep.  189 ;  Ex  parte  Chace,  26  B.  I.  357, 
88  Atl.  978.  69  L.  R.  A.  493;  Norman  v. 
Norman,  121  Cal.  620, 54  Pac.  143,  42  L.  B.  A. 
343,  66  Am.  St.  Rep.  74;  Canale  v.  People, 
177  111.  219,  62  N.  E.  310;  Medway  v.  Med- 
ban,  16  Mass.  157,  8  Am.  Dec.  131;  Gibson 
V.  Gibson,  24  Neb.  394,  39  N.  W.  450.  The 
exceptions  to  this  rule  are  pointed  out  In 
Com.  V.  Lane,  113  Mass.  458,  18  Am.  Bep. 
609;  but  none  of  these  exceptions  apply  to 
this  case.  See,  also,  Hutrbins  v.  Kimmell,  31 
Mich.  126,  18  Am.  Bep.  164;  Van  Voorhis  v. 
Brutnall,  86  N.  Y.  18,  40  Am.  Bep.  505.    So 


that  defendant  was  not  guilty  of  any  viola- 
tion of  law.  There  is  nothing  in  the  record 
to  show  that  Mull<m  la  an  improper  person 
to  liave  such  custody  and  care  of  the  child 
as  he  acquired  by  virtue  of  bis  marriage  to 
the  defendant  [2]  And  defendant's  remar- 
riage, under  the  circumstances  shown,  does 
not  constitute  such  a  breach  of  good  morals 
or  of  public  policy  as  to  brand  her  with  un- 
fitness for  the  custody  of  her  child. 

No  valid  reason  is  shown  for  modifying 
the  decree,  and  the  order  of  the  trial  court 
upon  the  application  must  be,  aqd  It  is,  re- 
versed. 


STOKES  v.  SAC  CITT. 
(Supreme  Court  of  Iowa.     April  7,  1911.) 

1.  Evidence  (|  471*)— Conclusions. 

In  an  action  for  personal  injury  caused  by 
plaintiff's  horse  taking  fright  at  a  wild  animal 
exhibited  on  a  street,  evidence  that  the  horse 
was  quiet,  that  it  noticed  the  wagon  in  which 
the  animal  was,  that  the  horse  took  fright  "at 
the  wagon,"  and  as  to  whether  plaintiff  "ac- 
quired any  control  over"  the  horse  was  not  in- 
admissibie  as  statement  of  witness'  concln- 
sioil. 

[Ed.   Note. — For   other   cases,   see    Evidence, 
Cent  Dig.  Si  2149-2186;    Dec  Dig.  {  471.*] 

2.  MUNICIPAI,    CORPOBATIONB    (|    706^— SlMI- 

Ukn  Tbansacttqns. 

In  an  action  for  personal  Injury  caused  by 
plaintiff's  horse  taking  fright  at  a  wild  animal 
exhibited  on  a  street  corner,  she  could  show 
that  other  horses  were  frightened. 

[E5d.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  706.*] 

3.  Tbial  (I  414*)— ExcLUBiOK  or  Bvidencb— 
Waivkb  ow  Objections. 

Plaintiff  cannot  be  regarded  as  having 
waived  objection  to  the  striking  bf  part  of  tes- 
timony, where  exception  was  reserved  and  a 
statement  of  counsel,  relied  on  as  a  waiver,  on 
the  trial  judge  stating  that  he  supposed  that 
part  of  the  testimony  might  "go  out,  was  mere- 
ly interrogative  in  character. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Dec. 
Dig.  S  414.*] 

4.  Municipal     Oobpobations     (|     706*)  — 
Fbiqhtbnino  Horses — Instrdctions. 

In  an  action  against  a  city  for  personal 
injury  caused  by  plaintiff's  horse  taking  fright 
at  a  wild  animal  exhibited  on  a  street  comer, 
an  instruction  that  the  jury  must  find  that  the 
exhibition  was  a  nuisance,  bnt  not  defining  a 
nuisance,  was  erroneous. 

[Ed.    Note.— For   other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  i  706.*] 

6.  Nuisance  (S  1*)— Definition. 

The  term  "nuisance"  in  Its  general  sense 
is  a  word  of  quite  broad  and  comprehensive 
signification,  but  has  a  special  or  particular 
meaning  as  applied  to  public  streets  and  higti- 
ways. 

[Ed.   Note.— For  other  cases,   see   Nuisance, 
Dec.  Dig.  {  1.*] 

6.  Nbolioencb  (I  189*)— iNBiBucnoNS— Def- 
inition OF  Neouoenob. 

An  instruction  that  negligence  is  the  doing 
of  an  act  which  an  ordinarily  prudent  person 
would  not  do  in  like  circumstances  is  errone- 
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ous,  as  Ignoring  the  fact  that  negligence  may 
consist  In  careless  omission  to  act. 

(E>d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i|  371-377 ;    Dec.  Dig.  |  139.* 

For  other  definitions,  see  Words  and  Phras- 
es. VOL  6,  pp.  4743-4763;  vol.  8,  pp.  7729- 
7731.J 

Appeal  from  District  Court,  Sac  County; 
F.  M.  Powers,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  Verdict  and  judgment  was  re- 
turned for  defendant,  and  plaintiff  appeals. 
Reversed. 

Charles  D.  Goldsmith,  for  appellant.  Wm. 
H.  Bart  and  W.  A.  Helsell,  for  appellee.* 

WEAVER,  J.  The  plaintiff  claims  that 
while  lawfully  driving  along  one  of  the 
streets  of  the  defendant  city,  and  being  in 
the  exercise  of  due  care  on  her  own  part,  her 
horse  became  frightened  by  the  sight  and 
smell  of  a  wild  animal  exhibition  which  de- 
fendant had  negligently  allowed  upon  said 
street,  with  the  result  that  she  was  thrown 
from  her  carriage  and  severely  injured.  The 
defendant  denies  that  It  was  in  any  manner 
negligent  with  respect  to  the  matters  com- 
plained of.  The  evidence  tends  to  disclose 
facts  as  follows:  It  was  circus  day  in  Sac 
City.  Following  In  the  trail  of  the  circus 
was  the  exhibition  of  an  animal  the  nature 
of  which  is  left  In  some  doubt  Some  wit- 
neasea  speak  of  it  as  a  wild  hog,  or  wart 
hog,  of  extraordinary  size,  endowed  with  a 
heavy  mane,  a  bushy  tail,  long  tusks,  a  mis- 
shapen face,  and  a  disagreeable  odor.  The 
fair  inference  seems  to  be  that  It  was  a 
freak  specimen  of  the  porcine  family  whose 
more  exact  scientific  classification  is  not  a 
matter  of  Importance.  It.  was  loaded  in  a 
van  or  cage  mounted  on  wheels.  On  the 
morning  of  the  day  in  question  the  showmdn 
in  charge  drove  the  van  to  a  position  on  the 
street  at  or  near  the  comer  of  Fifth  and 
Main  streets,  where  it  remained  through  the 
day.  The  team  which  hauled  it  was  detach- 
ed, the  tongue  of  the  vehicle  removed,  and 
the  cage  so  arranged  that  persons  paying 
for  the  privilege  could  enter  and  view  the 
exhibit  Early  in  the  day  the  mayor  of  the 
city  visited  the  showman  and  suggested  the 
advisability  of  bis  obtaining  a  license,  but 
he  replied  that  the  main  circus  bad  heen 
duly  licensed,  and  that  in  other  towns  this 
bad  been  -construed  as  Including  a  permit 
for  the  side  shows  and  collateral  exhibitions 
which  clustered  about  it.  This  "bluff"  ap- 
pears to  have  satisfied  the  city's  executive, 
as  he  collected  no  license  fee,  and  the  faker 
continued  to  do  business  at  the  same  stand. 
The  plaintiff  resided  in  the  country,  and  on 
the  morning  in  question  she,  with  her  three 
little  girls,  drove  to  town  in  a  single-seated 
carriage  drawn  by  one  horse.  She  described 
the  horse  as  20  years  old,  crippled,  and 
quiet,  one  which  she  had  often  driven   to 


town.  In  the  afternoon,  being  ready  to  re- 
turn to  her  home,  she  entered  her  carriage; 
two  of  her  children  occupying  the  seat  with 
her  and  the  third  sitting  on  the  carriage 
floor  at  her  feet  Starting  homeward  she 
turned  the  comer  at  Fifth  avenue  and 
Main  street,  where  the  exhibition  was  lo- 
cated, and  at  or  near  the  turn  (the  exact 
point  being  in  dispute)  the  horse  appeared 
to  take  fright,  and  the  woman,  evidently 
more  or  less  distracted  by  her  anxiety  for 
the  safety  of  her  brood  of  little  ones,  was 
unable  to  hold  the  animal  in  check,  and  aft- 
er running  some  distance  she  was  thrown 
out  With  this  general  outline  of  conceded 
or  undisputed  facts,  we  now  proceed  to  con- 
sider questions  raised  by  the  appeaL 

[1,2]  1.  Many  of  the  trial  court's  rulings 
upon  evidence  are  challenged  by  the  appel- 
lant It  will  be  impracticable  to  deal  specif- 
ically with  them  all,  and  we  mention  only 
those  which  seem  to  be  of  controlling  im- 
portance. The  question  of  fact  over  which 
the  parties  seem  to,  have  most  strenuously 
contended  was  whether  the  plaintiff's  horse 
took  fright  at  the  exhibition  at  the  comer 
of  Fifth  and  Main  streets.  Concerning  this 
and  collateral  questions  very  much  of  the 
evidence  offered  by  the  plaintiff  was  raled 
out  on  the  defendant's  objection  to  compe- 
tency and  materiality.  For  example,  the 
plaintiff  testifying  as  a  witness  described 
the  horse  she  was  driving  as  being  "crip- 
pled and  quiet"  The  statement  that  he  was 
quiet  was  stricken  out,  as  being  the  conclu- 
sion of  the  witness.  Again,  she  said  that 
as  she  drove  around  the  comer  by  the  show 
wagon  the  horse  "noticed  the  wagon  and 
shied  and  jumped."  The  statement  that 
"the  horse  noticed  the  wagon"  was  stricken 
for  a  similar  reason.  Again,  she  said  the 
horse  "took  fright  at  the  wagon,"  and  the 
words  "at  the  wagon"  were  stricken.  An- 
other witness,  after  saying  she  saw  the 
horse  as  it  was  running  down  the  street, 
was  asked  whether  plaintiff  "acquired  any 
control  over  it,"  and  objection  to  the  ques- 
tion as  calling  for  a  conclusion  was  sustain- 
ed. Still  another  witness  who  had  been  at 
or  near  the  exhibition  wagon  on  that  day 
was  asked  whether  he  saw  any  horses  "be- 
come frightened"  at  it,  and  an  objection  to 
the  inquiry  as  Incompetent  and  immaterial, 
unless  it  be  confined  to  plaintiff's  horse,  was 
sustained.  The  testimony  of  several  other 
witnesses  was  offered,  to  the  effect  that  they 
saw  and  observed  the  wagon  and  its  con- 
tents at  its  location  already  described  on 
the  day  of  plain  tifTs  injury,  and  that  sev- 
eral different  teams  being  driven  along  the 
street  In  that  vicinity  became  greatly  fright- 
ened at  the  exhibition  and  were  held  under 
control  with  much  difficulty.  This  offer  was 
in  each  instance  rejected;  the  court  say- 
ing, "It  is  the  court's  theory  that  evidence 
of  other  horses  being  frightened  is  not  com-. 
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petent"  Tbese  rulings  cannot  be  sustained. 
The  quiet  character  or  habit  of  the  horse 
was  a  material  fact  bearing  on  the  question 
whether  plaintiff  was  In  the  exercise  of  due 
care  In  driving  it,  and  the  defendant's  ol>- 
jectlon  thereto  should  have  been  overruled. 
Her  statement  that  the  horse  noticed  the 
wagon  or  took  fright  at  the  wagon  was  clear- 
ly admissible.  While  it  partakes  somewhat 
of  conclusion,  it  Is  also  a  fact  to  which  any 
Intelligent  observer  may  testify.  The  per- 
son driving  the  horse  and  observing  its  move- 
ments can  speak  with  reasonable  certainty 
of  the  fact  of  its  fright,  and  ordinarily  (with 
scarcely  lees  certainty)  of  the  cause.  See 
Schmidt  V.  Dubuque,  136  Iowa,  402,  113  N. 
W.  820,  and  cases  there  cited. 

[S]  It  is  argued  by  appellee  that  the  error 
In  this  respect  was  waived  by  the  plaintiff. 
This  claim  is  made  In  reliance  upon  matters 
occurring  at  the  trial,  as  here  stated.  Fol- 
lowing the  plaintiffs  statement  that  "the 
horse  noticed  the  wagon,"  the  record  shows 
the  following:  "Mr.  Helsell:  I  move  to 
iBtrlke  out  from  her  answer  'the  horse  no- 
ticed the  wagon'  as  being  a  conclusion  of  the 
witness;  as  to  what  he  did  she  has  a  right 
tot  say,.  The  Court:  I  suppose  that  is  true; 
{Ba£  may  go  out  Mr.  Goldsmith :  The 
wordff  'the  horse  noticed  the  wagon'  may  go 
out?  The  Ciourt:  That  may  be  stricken  out 
of  the  answer,  and  the  rest  may  stand, 
(^alntlff  excepts.)"  This,  appellee  Insists, 
indicates  an  acquiescence  in  the  ruling.  We 
do  not  so  construe  It  The  remark  by  plaln- 
tUTs  counsel  seems  to  have  been  only  by 
way  of  Interrogatory  to  the  court  This  is 
indicated,  not  only  by  the  interrogation 
point  but  also  by  the  fact  that  the  court 
then  repeats  Its  ruling  and  plaintiff  pre- 
served an  exception  thereto.  In  any  event 
the  error  Is  repeated  in  so  many  rulings  upon 
plaintiffs  quite  persistent  effort  to  get  the 
matters  of  this  kind  in  evidence  that  we 
think  Its  prejudicial  effect  was  in  no  manner 
neutralized. 

It  must  further  be  said  that  the  rule  ap- 
plIM  to  plaintifTs  case  by  the  trial  court 
seems  to  have  been  overlooked  In  the  admis- 
sion of  testimony  for  the  defense.  For  ex- 
ample, a  witness  who  was  present  at  the 
time  of  the  accident  was  permitted  to  state 
from  bis  experience!  and  from  what  he  saw  of 
plaintUTs  horse  at  the  time  that  It  was  un- 
cdntroUable.  Another  was  permitted  to  say 
that  the  horse  "paid  no  attention  whatever 
ta  the  wagon,"  and  that  he  "did  not  scare 
at  this  wagon  or  hog  or  anything  else."  The 
inconsistency  of  these  rulings  with  those 
made  in  the  earlier  part  of  the  trial  Is  too 
radical  fdr  us  to  assume  it  bad  no  prejudi- 
cial effect  upon  the  minds  of  the  Jurors.  Ex- 
ceptions were  also  taken  to  the  court's  rul- 
ings upon  the  plaintifTs  testimony  as  to  her 
physical  condition  immediately  after  her  in- 
jury and  subsequent  thereto.  Several  an- 
swers were  stricken  out  which  we  think 
should  have  been  peruiltted  to  stand,  but  the 


error  was  of  incidental  character  and  not 
so  material  that  we  would  be  inclined  to 
reverse  the  Judgment  below  on  that  ground 
alona 

[4]  2.  We  are  of  the  opinion,  also,  that 
the  court's  charge  to  the  Jury  Is  properly 
subject  to  several  of  the  exceptions  taken 
thereto.  In  the  first  place,  the  Jury  were  fre- 
quently told  that  to  Justify  a  recovery  for 
plaintiff  they  must  first  find  that  the  wagon 
or  exhibition  complained  of  was  a  nuisance, 
and  that  the  burden  was  upon  the  plaintiff 
to  prove  that  It  was  a  nuisance,  but  the 
charge  nowhere  defines  or  explains  the  mean- 
ing of  the  term.  [S]  "Nuisance"  In  the  gen- 
eral sense  of  the  term  is  a  word  of  quite 
broad  and  comprehensive  signification.  It 
has  also  what  we  may  call  a  special  or  par- 
ticular meaning  in  its  application  to  public 
streets  and  highways,  and  to  enable  the  jurj 
to  apply  the  general  rules  of  law  contained 
In  the  charge  to  the  case  in  hand  they  sbonld 
have  been  Informed  what  facts.  If  found, 
would  render  the  presence  of  this  exhibition 
on  the  defendant's  streets  a  nuisance. 

Error  is  also  assigned  upon  the  definition 
of  negligence  contained  in  the  court's  charge. 
It  reads  as  follows:  [8]  "Negligence  Is  the 
doing  of  some  act  which  an  ordinarily  pm- 
dent  person  under  like  circumstances  would 
not  do."  The  definition  is  inadequate  Neg- 
ligence consists,  not  alone  In  careless  action, 
but  also  in  careless  omission  to  act  McCaall 
v.  Bruner,  91  Iowa,  214,  5»  N.  W.  37;*  Kear^ 
ney  v.  Laughlln,  45  Neb.  390.  63  N.  W.  Wl : 
State  V.  RaUroad  Co.,  52  N.  H.  549.  The  fail- 
ure of  the  court  in  this  connection  to  direct 
the  attention  of  the  Jury  to  negligence  which 
is  predlcable  upon  failure  to  act,  where  duty 
of  action  is  shown,  was  especially  prejudi- 
cial in  this  case  because  the  defendant's 
negligence.  If  any,  consisted  solely  in  its 
failure  to  prevent  or  remove  the  alleged  ob- 
struction or  nuisance  from  Its  streets.  Plain- 
tiff makes  no  claim,  nor  Is  there  evidence, 
that  the  city  had  any  active  agency  in  the 
creation  of  the  alleged  nuisance,  but  her 
claim,  briefly  stated.  Is  that  "officers  saw  and 
knew,  or  ought  to  have  known,  of  the  ex- 
istence of  such  nuisance  and  of  Its  danger- 
ous character,  and  negligently  failed  to 
cause  its  removal,  and  that  by  reason  of  such 
negligence  she  was  injured.  In  view  there- 
fore, of  the  Issue  made  by  the  pleadings  and 
the  theory  upon  which  the  case  was  tried, 
we  cannot  say  that  the  error  in  this  respect 
was  negligible. 

As  it  is  evident  from  what  we  have  said 
that  a  new  trial  must  be  ordered,  we  deem  It 
unnecessary  to  extend  this  opinion  for  the 
discussion  of  other  matters  argued  by  coun- 
sel. Many  of  the  points  not  mentioned  by 
us  are  controlled  by  our  conclusions  herein- 
before expressed,  and  others  are  not  likely 
to  arise  on  another  hearing. 

Of  the  merits  of  the  controversy  we  have 
no  opinion  to  express,  except  that  from  the 
record  before  us  we  find  the  plaintiff  clearly 
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entitled  to  a  new  trial,  and  the  cause  will  be 
remanded  to  the  dlBtrict  court  for  that  pur- 
pose. 
Beversed. 


KIEBULFF  et  al.  v.  HARLAN  et  al. 
(Supreme  Court  of  Iowa.     April  4,  1911.) 

1.  Appeal  and  Bbbob  «§  499,  500*)— Objec- 
tions—Nbcessitt  OF  RULINQ  AT  TBIAI,. 

Where  objections  argued  on  appeal  are  nol 
Mt  forth  in  the  abstract  and  are  not  shown  by 
the  record  to  have  been  ruled  on  by  the  trial 
court,  they  will  be  deemed  waired. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  {{  2295-2298;  Dec.  Dig.  {S 
499,  500.*] 

2.  Wills   (J  eOO*)  — Construction  —  Estate 
Dkvised— Life  Estate  ob  Fee. 

Testator  bequeathed  to  his  wife  the  exclu- 
sive control  of  all  his  property,  to  have  and  use 
for  herself  and  support  of  testator's  ininor  chil- 
dren, with  power  to  sell  as  she  might  think 
best  for  her  comfort  and  the  best  interests  of 
the  children,  the  power  to  use  and  sell  to  con- 
tione  80  long  as  she  remained  testator's  widow, 
and  at  her  death  the  property  remaining  un- 
disposed of  and  not  consumed  to  be  equally 
divided  among  testator's  children  that  might 
be  living  at  that  time,  with  the  exception  of 
one  son,  S..  who  was  excluded,  and  in  case  of 
the  remarriage  of  the  widow,  then  she  should 
take  one-third  of  the  remaining  unconsumed  es- 
tate, the  remainder  to  be  divided  among  the 
children  as  previously  directed.  Held,  that  the 
widow  took  a  life  estate  only  in  land,  and^not 
the  fee,  with  remainder  to  the  children,  other 
than  S.,  living  at  the  widow's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1335-1339;    Dec.  Dig.  §  600.»] 

8.  Wills    (i    782*)  —  Blkotion  —  Pbovisions 

FOB  Widow. 

Provisions  in  a  will  inconsistent  with  dow- 
er are  not  sufficient  In  themselves  to  bar  the 
widow's  right ;  she  being  required  to  elect 
whether  she  will  accept  the  provisions  of  the 
will  or  take  dower. 

[EJd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  K  201&-2033;    Dec.  Dig.  S  782.»] 

4.  Wills  (|  792*)  —  Election  bt  Widow  — 

e)tioencb. 

Where  there  was  no  proof  that  a  widow 
had  ever  made  an  election  to  take  the  provi- 
sions of  her  husband's  will  in  lieu  of  dower  or 
that  any  notice  requiring  an  election  bad  been 
served  on  her,  as  required  by  Code,  §  3376,  and 
there  was  also  no  proof  that  she  ever  knew  of 
the  provisions  of  the  will,  her  right  to  her  dis- 
tributive share  was  not  barred  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  2061 ;    Dec.  Dig.  {  792.*] 

Appeal  from  District  Court,  Clarke  Coun- 
ty;  H.  K.  Evans,  Judge. 

Action  of  partition.  The  appellant,  Thom- 
as Musselman,  was  named  as  one  of  the  de- 
itendants  therein  and  was  served  l^  publica- 
tion only.  He  was  at  that  time  a  minor, 
about  15  years  of  age,  and  a  resident  of  Ne- 
braska. The  plaintiffs  In  the  case  were  the 
conceded  owners  of  three-eighths  of  the  land. 
The  other  shares  were  owned  one-eighth  each 
by  five  of  the  defendants.  The  ownership  of 
only  one  share  was  in  qnestion,  and  that 
«ruestlon  was  whether  it  belonged  to  defend- 


ant Thomas  Musselman  or  to  Elizabeth  Har- 
lan, who  was  also  a  defendant  in  the  case. 
This  question  depended  upon  the  proper  con- 
stmction  of  a  will  under  which  the  parties 
acquired  the  title.  At  the  original  trial 
Elizabeth  Harlan  defaulted.  Neither  did  the 
guardian  of  the  appellant,  Thomas  Mussel- 
man, appear  for  him ;  and  a  guardian  ad 
litem  for  him  was  appointed  by  the  court  in 
legal  manner  and  form.  Under  .the  construc- 
tion of  the  will  adopted  by  the  court,  Eliza- 
beth Harlan  was  found  to  own  a  one-eighth 
interest,  and  appellant,  Thomas  Musselma;;a, 
was  found  to  have  no  interest.  The  decree. to 
this  effect  was  duly  entered  on  May  11, 1909 ; 
an  answer  having  been  previously  filed  by 
the  guardian  ad  litem  of  the  appellant.  In 
pursuance  of  such  decree,  further  proceedings 
were  had  resulting  in  the  sale  of  the  property 
and  in  the  distribution  of  the  fund  In  ac- 
cordance with  the  decree. 

On  January  30,  1908,  a  motion  was  filed  In 
the  case,  purporting  to  be  filed  by  the  appel- 
lant and  signed  by  his  purported  fettomeys. 
This  motion  asked  that  the  decree  be  -set 
aside,  and  that  the  case  be  opened  up  for 
trial,  on  the  ground  that  the  said  defendant 
had  been  served  by  publication  only,  and  bad 
not  appeared.  At  the  same  time  an  answer, 
was  filed  In  like  manner.  This  purported  to 
be  on  behalf  of  said  defendant  and  was  sign- 
ed by  his  purported  attorneys.  No  guardian 
appeared  for  him  nor  next  friend,  nor  did  lie 
appear  in  person  so  far  as  the  record  show».  / 
On  December  12,  1908,  the  court  appointed 
one  of  the  purported  attorneys  for  the  minor 
as  his  guardian  ad  litem,  and  as  such  he  rep- 
resented the  minor  In  the  further  litigation. 
The  j)laintlfrs  appeared  in  the  case  and  filed 
certain  objections  to  the  motion  and  answer 
of  .the  minor  defendant  We  learn  from  the 
argument  that  these  objections  raised  the 
question  whether  the  minor  defendant,  who 
had  been  represented  by  a  guardian  ad  litem 
In  the  original  trial,  could  be  deemed  In  de- 
fault and  whether  be  could  avail  himself  of 
the  provisions  of  Code,  §{  3794-3796 ;  and  if 
yea  whether  he  had  appeared,  In  a  legal 
sense,  within  two  years  after  the  entry  of 
the  final  decree.  These  objections,  however, 
are  not  set  forth  in  the  abstract  It  appears 
also  from  the  abstract  that  the  plaintiffs  filed 
a  reply,  subject  to  the  ruling  of  the  court  np- 
on  the  objections.  The  defendant  Elizabeth 
Harlan  appeared  and  filed  a  pleading,  where- 
in she  adopted  the  objections  filed  by  the 
plaintiffs  by  mere  reference  thereto,  and 
without  specifying  any  of  them,  and  where- 
in  she  also  adopted  the  reply  filed  by  plain- 
tiffs. Whether  the  objections  thus  referred 
to  were  ever  ruled  on  does  not  appear,  except 
Inferentlally. 

The  court  heard  the  case  upon  its  merits 
and  rendered  a  decree  on  the  merits  against 
the  minor  defendant  and  in  favor  of  Eliza- 
beth  Harlan.     The   only   Inference   we   can 
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draw  from  the  record  Is  that  the  court  was 
not  asked  to  rule  upon  the  objections  and 
that  they  were  thereby  waived.  From  the 
decree  rendered  against  him  on  the  merits, 
the  minor  defendant  lias  appealed.  Modified 
and  affirmed. 

Temple  ft  Temple,  for  appellant  W.  B. 
Tailman,  for  apptdlees. 

EVANS,  J.  [1]  Appellee  urges  upon  our 
attention  the  objections  filed  In  the  lower 
court  and  which  are  referred  to  In  the  fore- 
going statement,  f^om  what  is  there  indi- 
cated as  to  the  state  of  the  record,  we  do  not 
think  she  is  in  any  position  to  be  heard  on 
the  same,  and  we  do  not  pass  upon  questions 
thus  raised.  [2]  The  case  was  beard  upon  a 
stipulation  of  facts.  John  Musselman  died 
testate  in  1887.  He  left  a  will  which  was 
duly  admitted  to  probate.  It  contained  the 
following  clauses: 

"First  I  give  and  bequeath  to  my  beloved 
wife,  Sarah  Musselman,  the  full  and  exclu- 
sive control  of  all  my  personal  and  real 
property  of  which  I  may  die  seised,  to  have 
and  use  for  herself  and  the  support  of  my 
minor  children,  with  full  power  and  authori- 
ty to  sell  any  of  the  property,  personal  or 
real  at  any  time,  that  she  may  think  best, 
with  full  power  to  sell  and  convey  any  of  my 
real  estate  by  good  and  sufficient  deed  in  fee 
simple,  when  she  may  consider  it  best  so  to 
do  for  her  comfort  and  the  best  interest  of 
\  my  children,  and  the  use  and  control  of  all 
my  property  as  before  given  with  the  power 
and  authority  vested,  shall  continue  in  my 
said  wife  so  long  as  she  remains  my  widow ; 
and  at  the  decease  of  my  said  wife,  I  direct 
that  all  the  property,  both  real  and  personal, 
that  may  remain  undisposed  of  and  not  con- 
sumed In  the  support  of  her  and  the  children, 
diall  be  equally  divided  among  my  children 
that  may  be  living  at  that  time,  with  this  ex- 
ception, that  I  will  and  direct  that  my  son 
Samuel  O.  Musselman,  shall  have  of  my  es- 
tate the  sum  of  five  dollars  only,  my  reason 
for  so  limiting  his  amount  is  on  account  of 
unkind  treatment  to  me  by  him  and  his  wife. 

"Second.  In  case  of  the  marriage  of  my 
said  wife,  then  I  direct  that  she  take  one- 
third  of  all  my  estate  that  may  be  and  re- 
main unconsumed  at  that  time,  and  the  re- 
mainder I  direct  to  be  divided  among  my 
children  as  hereinbefore  directed." 

He  left  surviving  him  his  widow,  Sarah, 
and  10  children.  Of  these  10  children  2 
were  by  a  former  marriage,  viz.,  Samuel  Q. 
and  Elizabeth  Harlan,  and  the  other  8 
were  the  children  of  the  later  marriage  by 
himself  and  Sarah.  After  the  death  of  the 
testator,  his  widow  occupied  the  premises 
for  19  years  and  -until  her  death  in  1906, 
leaving  surviving  her  7  children  by  the  testa- 
tor. One  son,  William,  died  before  her,  leav- 
ing as  his  only  heir  at  law  the  minor  d^end- 
ant  Thomas. 

It  Is  the  appellant's  contention  that  under 
the  will  of  the  testator  the  surviving  widow 


took  a  fee.  If  so,  then  at  her  death  the  prop- 
erty would  pass  to  her  heirs,  viz.,  her  seven 
surviving  children  and  the  minor  defendant, 
as  sole  heir  of  his  deceased  father.  On  the 
other  hand,  it  Is  oontoided  by  appellees  that 
the  widow  took  only  a  life  estate  under  the 
will,  and  that  at  her  death  the  property  pass- 
ed by  the  terms  of  the  will  to  the  eight  chil- 
dren of  the  testator  then  living,  excluding  the 
son  Samuel.  These  eight  children  inclnded 
Elizabeth  Harlan,  a  daughtw  of  the  first 
marriage.  It  will  be  seen  that  the  rights  of 
the  seven  living  children,  other  tt>an  Eliza- 
beth, remain  the  same  whichever  view  is 
adopted.  The  controversy,  therefore,  is  one 
solely  with  Elizabeth,  on  the  one  hand,  and 
the  grandson,  Thomas,  on  the  other.  We 
reach  the  conclusion  that  the  will  In  question 
gave  the  widow  a  life  estate  with  power  of 
sale,  and  nothing  more.  The  case  comes  well 
within  our  former  holdings  in  that  respect 
See  In  re  Proctor,  95  Iowa,  172,  63  N.  W. 
670;  Wenger  v,  Thompson,  128  Iowa,  730, 
105  N.  W.  333;  Webb  v.  Webb,  130  Iowa, 
467,  104  N.  W.  438;  Scott  v.  Scott,  132  Iowa. 
35,  109  N.  W.  293 ;  Baldwin  v.  Morford.  117 
Iowa,  72,  90  N.  W.  487;  Podarll  v.  Clark, 
118  Iowa,  264,  91  N.  W.  1091 ;  Spaan  r.  An- 
derson, 115  Iowa,  121,  88  N.  W.  200;  Archer 
V.  Barnes,  128  N.  W.  969. 

We  think,  also,  that  the  remainder  over 
after  the  death  of  the  wife  was  clearly  devis- 
ed to  such  children  of  the  testator  as  should 
survive  his  widow,  excluding  Samuel.  No 
title  to  any  part  of  the  property  ever  vested, 
therefore,  in  William,  the  father  of  appellant 
Ilmas  V.  Neidt,  101  Iowa,  348,  70  N.  W.  203; 
Jordan  v.  Woodln,  93  Iowa,  453,  61  N.  W.  918. 

2.  The  next  question  Is  whether  the  sur- 
viving widow  of  testator  was  entitled  to  a 
distributive  share  of  the  property.  If  yea, 
then  the  appellant  Inherited  one-eighth  of 
such  distributive  share.  It  Is  contended  by 
appellee  that  the  provisions  of  the  wUl  are 
inconsistent  with  dower,  and  that  therefore 
the  widow  could  not  take  both.  This  ques- 
tion is  close,  and  we  find  no  occasion  to  pass 
upon  it  for  the  purpose  of  this  case.  We  may 
assume  the  correctness  of  appellees'  contoi- 
tton  at  this  point  [3]  Provisions  In  a  will 
inconsistent  with  dower  are  not  sufficient  of 
themselves  to  bar  the  widow's  right  It  still 
remains  with  her  to  elect  whether  she  will 
accept  such  provisions  In  lieu  of  her  dis- 
tributive share.  At  the  time  of  the  pro- 
bate of  the  will,  the  method  of  her  Sec- 
tion was  prescribed  by  section  2452  of  the 
Code  of  ]£73.  Since  1897  such  method  has 
been  prescribed  by  section  3376  of  the  present 
Code.  [4]  It  does  not  appear  In  this  case 
that  any  election  was  ever  made  by  the  wid- 
ow, nor  does  It  appear  that  any  notice  was 
ever  served  upon  her.  There  was  thorefore 
no  election  on  her  part,  within  the  meaning 
of  either  of  the  above  sections.  The  appellee 
pleaded  an  estoppel,  but  no  facts  ai^pear  la 
the  agreed  statement  which  constitute  an  es- 
toppel.    It  does  not  even  appear  that  tbe 
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widow  knew  tb»  provlslonB  of  tbe  will.  We 
see  no  escape  from  the  conclusion  tbat  noth- 
ing appears  In  this  record  which  can  consti- 
tute a  bar  to  the  right  of  the  surrlrlng  wid- 
ow to  her  distributive  share.  Byerly  t. 
Sherman,  126  Iowa,  447,  102  N.  W.  157;  Bai- 
ley V.  Hughes,  115  Iowa,  304,  88  N.  W.  804. 
The  result  of  this  conclusion  is  that  the  ap- 
pellant is  entitled  to  one-eighth  at  one-third 
of  the  property  in  question,  and  the  appellee, 
EHlzabeth,  is  entitled  to  one-eighth  of  two- 
thirds  thereof. 

3.  It  appears  from  the  record  that  the 
property  was  sold  In  parsuance  of  the  former 
decree  at  referee  sale.  Appellant  does  not 
claim  the  right  to  interfere  with  the  title  con- 
veyed by  such  sale.  It  is  agreed  that  Eliza- 
beth Harlan  received  tbe  one-eighth  share 
of  all  the  proceeds.  The  appellant  is  entitled 
to  recover  from  her  the  one-third  of  such 
proceeds.  To  this  extent  the  decree  entered 
below  will  be  modified,  and  the  case  will  be 
remanded  for  further  action  of  the  trial  court 
In  harmony  herewith. 

Modified,  affirmed,  and  remanded. 


OLiARK  ▼.  PETT. 

(Supreme  Court  of  Iowa.     April  6,  1911.) 

Priitcipal  and  Aoent  (J  123*)— Relation— 

EVIDBNCB— StTFFICIKNCT. 

In  an  action  for  the  specific  performance 
of  a  contract  for  the  sale  of  land  entered  into 
by  an  agent,  evidence  held  to  show  that  the 
agent  bad  authority  to  enter  tbe  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
.^nt.   Cent   Dig.   {{  420-429;    Dec   Dig.   { 

Appeal  fnxD  District  Court,  Crawford 
■Coonty;   F.  M.  Powers,  Judge. 

Action  to  enforce  the  specific  performance 
-of  a  contract  to  convey  an  80-acre  tract  of 
land.  There  was  a  decree  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

Gollison  tc  Cnllison,  for  appellant.  Conner 
ft  Lally,  for  appellee. 

McCI/AIN,  J.  Prior  to  June  19,  1908,  de- 
fendant had  title,  under  assignment  of  a  con- 
tract to  her  by  her  brother  Oliver,  to  the 
land  in  controversy,  subject  to  some  claim 
held  by  one  Carr  in  whom  the  legal  title  was 
vested.  On  the  land  was  a  frame  house,  un- 
occupied, a  chicken  house,  and  the  remnants 
of  an  old  bam  and  shed  which  had  been  brok- 
en down  by  the  wind.  Defendant  resided  on 
anotlier  tract  of  land  across  the  road,  keep- 
ing bionse  for  her  older  brother  Oliver  and 
for  a  younger  brother,  and  the  place  on 
which  they  resided  was  farmed  together  with 
tbe  land  in  controversy  by  her  brothers.  A 
proposed  sale  of  the  land  in  controversy  to 
plaintiff,  a  neighbor,  was  with  defendant's 
•consult.  But  the  agent  through  whom  the 
-negotiations  were  conducted  had  been  advis- 


ed that  the  price  was  $60  per  acre,  while 
Clark  had  only  expressed  a  willingness  to  pay 
$55  per  acre,  and  defendant  had,  as  it  was 
understood,  been  insisting  on  a  reservation 
of  the  occupancy  of  from  five  to  seven  acres 
of  the  land  on  which  the  buildings  were  sit- 
uated until  she  should  be  able  to  remove  the 
buildings  to  the  land  on  which  she  and  her 
brothers  were  living.  It  would  seem  that  the 
defendant  had  wished  this  reservation  to  be 
for  a  definite  period  of  five  years,  and  to  this 
the  plaintiff  had  objected.  While  the  affair 
was  in  this  situation,  defendant  was  inform- 
ed through  her  brothers  that  plaintiff  would 
give  $58  per  acre,  and  the  agent  had  been  ad- 
vised that  this  offer  would  probably  be  ac- 
cepted. On  the  date  above  stated,  the  agent 
telephoned  to  defendant  that  Clark  was 
ready  to  enter  into  a  contract,  and  defendant 
replied  that  her  brother  Oliver  was  unable  to 
come  to  town  for  that  purpose;  but  on  being 
urged  to  do  so  she  agreed  that  Oliver  should 
come  and  sign  a  contract  for  her  which  he 
did.  The  contract  thus  signed  by  Oliver,  who 
aflixed  defendant's  name  by  himself  as  agent, 
contained  the  following  reservation:  "It  is 
understood  that  the  first  party  (defendant) 
reserves  a  right  to  remove  the  house  from 
the  above-described  land,  same  to  be  removed 
at  earliest  convenience  of  first  party."  And 
this  contract  was  left  in  escrow  with  a  bank 
to  be  held  until  the  balance  of  the  purchase 
price  should  be  paid  on  the  Ist  of  March  fol- 
lowing; $100  being  paid  by  check  which  was 
received  by  Oliver  and  delivered  to  the  de- 
fendant. When  this  check  was  delivered  to 
defendant  by  her  brother  (being  made  paya- 
ble to  her),  there  was  no  conversation  be- 
tween her  and  her  brother  as  to  the  terms  of 
the  contract  which  he  had  signed ;  but  with- 
in a  few  days  some  question  of  the  kind  was 
raised,  and  defendant  examined  the  contract 
at  tbe  bank,  and  a  few  days  later  tendered 
the  check  back  to  the  plaintiff,  claiming  that 
the  reservation  was  not  in  accordance  with 
her  wishes.  When  plaintiff  on  March  1st  ten- 
dered the  balance  of  the  purchase  price,  de- 
fendant refused  to  accept  ft,  and  plaintiff 
now  seeks  to  enforce  tbe  contract  in  accord- 
ance with  its  terms. 

Tbe  sole  controversy  is  one  of  fact  as  to 
whether  defei},dant's  brother  Oliver  bad  au- 
thority to  bind  her  by  signing  her  name  to 
tbe  contract.  It  would  serve  no  useful  pur- 
pose to  set  out  the  evidence  in  full.  The  tes- 
timony of  tbe  defendant  with'  reference  to 
the  prior  negotiations  is  in  material  respects 
contradicted  by  the  testimony  of  the  plaintiff 
and  of  tbe  agent  through  whom  the  negotia- 
tions were  conducted.  On  the  other  hand, 
defendant  is  to  some  extent  corroborated  by 
tbe  testimony  of  her  brother  Oliver  and  tbat 
of  the  other  brother  who  was  active  with  the 
agent  in  bringing  about  a  contract  The 
question  as  to  Oliver's  authority  is  to  our 
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minds  determined  In  favor  of  plaintiff  on 
these  considerations:  Tliere  Iiad  never  been 
any  agreement  prior  to  the  signing  of  the 
written  contract  as  to  tlie  terms  on  which  de- 
fendant would  sell  and  plaintiff  would  bay. 
There  had  been  differences  as  to  the  price 
and  as  to  the  proposed  reservation.  Defend- 
ant had  never  bad  any  reason  to  believe  or 
understand  that  plaintiff  was  assenting  on  ei- 
ther of  these  points  to  the  terms  which  she 
was  proposing.  When  plaintiff  had  proposed 
$58  per  acre,  nothing  then  being  said  as  to 
the  nature  or  extent  of  any  reservation,  de- 
fendant had  indicated  her  intention  to  ac- 
cept his  proposition,  and  it  was  to  enter  into 
a  written  contract  for  the  sale  of  the  land 
that  Oliver  was  commissioned  by  defendant 
to  represent  her  at  the  agent's  office.  De- 
fendant must  have  known  that  the  making  of 
the  written  contract  involved  the  settlement 
of  the  terms  of  any  reservation  which  should 
be  made,  and  she  gave  him  no  directions  as 
to  the  terms  of  the  contract  which  he  should 
sign  nor  as  to  the  limitations  which  should 
be  contained  in  it.  Defendant  and  her  broth- 
er Oliver  had  always  consulted  with  each 
other  In  regard  to  the  busings  affecting  the 
land,  and  he  bad  always  acted  for  her  in 
transactions  of  that  kind.  Now  it  seems  to 
us  that,  when  the  defendant  directed  Oliver 
to  act  for  her  in  executing  a  specific  contract 
of  sale,  the  terms  of  which  had  not  been  pre- 
viously agreed  upon,  she  necessarily  gave  him 
authority  to  fix  such  terms  and  to  bind  her 
with  reference  thereto.  The  agent  conduct- 
ing the  negotiations  was  advised  by  defend- 
ant that  Oliver'  would  come  to  his  office  to 
enter  into  a  contract,  and  plaintiff  was  there- 
fore authorized  to  believe  that  there  was  no 
concealed  limitation  upon  the  agency  of  Oliv- 
er in  representing  defendant  It  was  not 
reasonable  to  assume  that,  In  agreeing  to  a 
price  per  acre  for  the  80-acre  tract,  plaintiff 
intended  to  consent  to  a  reservation  for  five 
years  of  the  occupancy  by  defendant  of  a 
tract  of  from  five  to  seven  acres  not  other- 
wise specifically  designated  In  order  that  she 
might  remove  from  the  land  the  unoccupied 
buildings.  Plaintiff  has  not  questioned  de- 
fendant's right  to  remove  such  buildings 
within  a  reasonable  time,  as  she  may  see  fit. 
If  the  evidence  showed  that  a  specific  reser- 
vation different  from  that  fixed  in  the  con- 
tract had  been  insisted  upon  by  defendant 
and  assented  to  by  plaintiff,  and  that  Oliver 
was  given  no  .authority  to  execute  a  contract 
differing  in  that  respect  from  such  agreed 
terms,  then  it  might  well  be  said  that  plain- 
tiff was  not  Justified  In  relying  on  Oliver's 
assent  to  a  different  contract.  But  the  reser- 
vation now  insisted  upon  by  defendant  ap- 
pears never  to  have  been  very  specific,  as 
proposed,  and  there  is  not  the  slightest  evi- 
dence that  plaintiff  ever  indicated  to  defend- 
ant or  her  brothers  that  such  a  reservation 
would  be  agreed  to.    We  reach  the  conclusion 


therefore  that  Oliver  had  authority  to  make 
such  contract  as  was  made,  and  that  it  be- 
came binding  upoii  the  defendant 
The  decree  of  the  trial  court  Is  affirmed. 


WELCH   ft   GRIFFIN  v.   COLLENBAUGH, 

(Supreme  Court  of  Iowa.     April  5,  1911.) 

1.  Brokers   (§    40*)  — Compensation  — Cos - 
TRACT  OF  Employment— Necessitt. 

A  real  estate  broker  cannot  recover  com- 
missions on  a  quantum  meruit  or  otfaerwise. 
without  showing  a  contract  of  employment,  ex- 
press or  implied. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  a  S8~i0;  Dec  Dig.  i  40.*] 

2.  Brokers  (|  8*)— Contract  of  EJuflotment 
—Sufficiency  of  E^tidence. 

Where  the  owner  did  not  ask  a  real  estate 
agent's  assistance  in  finding  a  purchaser  for 
land  and  refused  his  request  to  list  the  land, 
a  contract  of  employment  could  not  be  inferred 
from  the  owner's  knowledge  that  the  agent  was 
about  to  take  a  customer  to  see  the  farm  with  a 
riew  of  making  an  offer. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Dec.  Dig.  {  8.*1 

Appeal  from  District  Court,  Sac  County: 
F.  M.  Powers,  Judge. 

This  is  a  suit  for  commission  for  the  sale 
or  real  estate.  At  the  close  of  the  evidence 
the  trial  court  directed  a  verdict  for  the 
plaintiff.  The  defendant  has  appealed.  Re- 
versed. 

S.  M.  Elwood  and  S.  B.  Stanfleld,  for  ap- 
pellant   R.  L.  McGOrd,  for  appellee. 

EVANS,  J.  The  plaintiff  is  a  partnership 
coiteistlng  of  more  than  one  member;  but 
the  transaction  out  of  which  alleged  liability 
arose  was  had  solely  with  the  partner 
Welch,  and  we  shall  refer  to  him  as  if  he 
were  sole  plaintiff.  The  petition  averred 
"that  the  defendant  emploved  the  plaintiff  to 
find  a  purchaser"  for  bis  farm  consisting  of 
114  acres  at  a  price  of  $125  per  acre.  It 
averred  also  that  the  plaintiff  found  such 
a  purchaser  who  was  ready,  able,  and  will- 
ing to  pay,  and  that  bis  services  therefor 
were  reasonably  worth  the  sum  of  $114,  for 
which  he  asked  Judgment  The  answer  was 
In  effect  a  general  denial.  The  facts  in  the 
case  are  not  greatly  in  dispute.  The  plain- 
tiff was  a  real  estate  agent  and  solicited  the 
defendant  to  list  his  farm  with  him  for  sale. 
This  the  defendant  refused  to  do,  but  ex- 
pressed his  willingness  to  consider  an  otTer 
of  $125  an  acre  if  one  were  made.  There 
were  two  or  three  conversations  between  the 
parties  of  substantially  the  same  Import,  and 
It  is  undisputed  tliat  the  defendant  always 
refused  to  offer  or  list  his  land  for  sale,  but 
also  expressed  a  willingness  to  consider  an 
offer  as  before  stated.  Some  time  later,  the 
plaintiff  called  the  defendant  over  the  tele- 
phone and  asked  him  to  take  $120,  and  also 
asked  him  to  take  something  less  than  $125 
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per  acre,  to  all  of  which  the  defendant  rafns- 
ed  to  acced&  He  also  told  defendant  that 
be  had  a  cnstomer  to  whom  he  was  going 
to  show  the  land  the  following  day.  To 
this  suggestion  the  defendant  replied,  "Very 
well."  We  take  the  following  excerpts  from 
the  testimony  of  the  defendant:  "He  met 
me  on  the  street  here  a  great  many  times 
after  I  bought  that  place  and  wanted  I 
should  price  It  and  list  it  with  him  for  sale, 
which  I  refused  to  do.  •  •  *  About  Oc- 
tober 1st  he  stopped  me  on  the  street  and 
wanted  to  know  If  I  was  ready  to  list  It  or 
price  It.  I  told  him  no,  but  that.  If  he  came 
across  a  man  who  wanted  to  pay  $125 '  an 
acre  for  It,  and  If  he  would  report  it  to  me, 
I  would  consider  the  matter,  and,  if  I  conld 
tray  a  farm  that  suited  me  located  closer  to 
borne,  I  might  sell  it  We  might  be  able  to 
make  a  deal  in  that  way.  *  *  *  I  bad 
beard  the  Wickersham  place  was  for  sale, 
and  I  had  heard  it  was  not;  but  I  did  not 
care  to  go  into  any  details  until  I  found 
whether  tbere  was  a  man  ready  to  boy  the 
place  I  bad  over  there.  •  •  •  Welch 
said  he  did  not  care  to  list  land  that  way, 
*  *  *  or  ratber  that  he  did  not  like  to 
Abow  land  that  way  *  •  *  because  he 
might  find  a  buyer  and  not  be  able  to  de- 
liver the  goods,  and  1  told  liim  that  he 
conld  work  on  It  under  these  conditions  or 
not  as  he  chose.  *  *  * "  The  telephone 
Gonrersatlon  is  given  by  defendant  as  fol- 
lawa:  "Welch  asked  me  if  I  had  concluded 
to  sell  my  place.  I  told  him  I  bad  not 
changed  my  mind  since  our  previous  conver- 
sation. He  asked  me  If  I  would  take  $120 
an  acre,  and  I  said  no.  Then  be  asked  me 
If  I  would  take  less  than  $125,  and  I  said 
no  and  referred  him  to  our  conversation  on 
tbe  street  He  asked  me  about  terms  in 
case  of  a  deal,  and  I  told  him  we  could  ar- 
range terms  all  satisfactory,  and  that  $50p 
to  $1,000  down  and  the  balance  March  1, 
1910,  would  be  satisfactory.  In  case  we  made 
a  deal.  *  *  *  He  told  me  he  had  a  man 
here  and  would  take  him  over  and  show  him 
tbe  farm  the  next  day,  and  I  said,  'Very 
well.'"  The  plaintiff  took  bis  customer  to 
tbe  farm  on  the  following  day  At  that 
time  they  again  offered  the  defendant  $120 
an  acre,  which  he  refused  to  consider.  They 
finally  offered  him  $125  per  acre,  whereupon 
tbe  defendant  stated  that  he  would  accept 
or  reject  the  offer  during  the  day.  He  im- 
mediately proceeded  to  ascertain  whether  he 
"could  buy  the  Wickersham  place,"  and 
found  that  he  could  not  do  so.  He  thereup- 
on declined  the  offer.  The  defendant  con- 
ceded upon  the  trial  that  $1  per  acre  was  the 
usual  commission  for  finding  purchasers  for 
lands.  Thereupon  the  trial  court  directed 
tbe  verdict  as  already  stated. 

[1]  The  theory  of  plaintiff  is  that  he  is  not 
■Ding  on  a  contract,  but  on  a  quantum 
meruit    His  contention  is  that  he  found  a 


pnrdiaser  for  tbe  defendant  who  was  ready- 
able,  and  willing  to  buy,  and  that  he  did  so 
with  the  Imowledge  and  acquiescence  of  the 
defendant  and  that  he  la  therefore  entitled 
to  his  commission  regardless  of  whether  the 
price  offered  was  accepted  by  the  defendant 
or  not  This  view  is  not  tenable.  Tbe  ac- 
tion of  plaintiff  Is  necessarily  based  npon 
the  alleged  contract  of  employment  His 
petition  alleged  such  employment  The  de- 
fendant's answer  denied  it,  and  his  testi- 
mony clearly  negatived  It  There  could  tie 
an  employment  without  any  express  agree- 
ment as  to  the  rate  of  compensation.  The 
contract  of  employment  being  proved,  the 
rate  of  compensation  could  be  determined 
on  quantum  meruit.  But  the  right  of  com- 
pensation at  all  was  dependent  upon  the 
question  whether  there  was  any  employ- 
ment of  the  plaintiff  by  the  defendant  to 
procure  a  purchaser  for  him. 

[2]  The  defendant  asked  no  aid  of  the 
plaintiff  and  refused  all  his  aoUcitations  for 
employment.  Upon  such  a  state  of  facts, 
employment  cannot  be  imfplled  from  the 
mere  fact  that  defendant  knew  that  the 
plaintiff  was  about  to  take  a  customer  to 
see  the  farm  with  a  view  of  making  an  offer 
for  it  A  property  owner  is  not  precluded 
from  engaging  In  conversation  with  an  agent 
who  solicits  an  agency  from  him,  nor  is  he 
bound  to  forbid  an  a^ent  to  look  at  his 
property  or  to  show  it  to  a  customer,  in 
order    to   protect   himself   against  liability. 

Upon  this  record  it  Is  very  clear  to  us 
that  the  trial  court  erred  In  directing  the 
verdict,  and  its  judgment  must  therefore  be 
reversed. 

Reversed. 


WARE  V.  LEFFERT. 
(Supreme  Court  of  Iowa.     April  7,  1911.) 

1.  Pabtnkbship  (J  213*)— Actions— Pbtii;ion 

—Sufficiency. 

Under  Code,  g  3627,  authorizing  a  plaintiff 
BainK  a  firm  to  aver  such  relation  generally,  a 
petition  in  an  action  against  a  firm  must  al- 
lege the  representative  capacity  of  defendant, 
and  a  failure  so  to  do  is  ground  for  demurrer.. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  ||  40S,  409;   Dec.  Dig.  §  213.*] 

2.  Pleadino  (I  418*) — Objections  to  Rui,- 
iNo  on  Dekubbeb— Wai\(eb  bt  Pleadino 
Over. 

Under  Code,  S  3564,  providing  that  the 
sufliciency  of  the  petition  attacked  by  demurrer 
which  was  overruled,  followed  by  the  filing  of 
an  answer,  may  l>e  determined  as  if  no  demur- 
rer had  t>een  filed,  the  question  raised  by  a  de- 
murrer to  the  petition  is  properly  before  the 
court  on  appeal  from  the  Judgment  for  plaintiff, 
rendered  after  overruling  a  demurrer  to  the 
petition  and  the  filing  of  an  answer,  and  a 
trial  on  the  merits. 

IE>d.    Note. — For   other   cases,    see    Pleading, 
Cent  Dig.  Sf  1403-1406;    Dec  Dig.   S  418.*] 

Appeal  from   Superior  Court   of  Council 
Bluffs;    O.  H.  Scott,  Judge. 
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Thla  is  an  action  brought  on  a  written  con- 
tract There  was  a  trial  to  the  court  with- 
out the  Intervention  of  a  Jury  and  a  Judg- 
ment for  the  plalntffi  The  defendant  ap- 
peals.   Reversed. 

Clem  F.  Kimball,  for  appellant.  H.  O.  Our- 
en,  for  appellee. 

SHERWIN,  a  J.  The  plaintiff,  enUtllng 
this  action  as  appears  herein,  brought  suit  on 
a  contract  In  the  following  language : '  "I 
hereby  agree  to  take  back  ring  provided  same 
Is  In  good  condition  as  when  sold,  for  amount 
paid  less  10  per  cent.;  amount  paid  $150. 
Herman  M.  Leffert"  The  plaintiff  alleged  in 
his  petition  that  one  Cheney  made  the  con- 
tract above  referred  to,  and  that  he  was  the 
assignee  of  Cheney.  He  further  alleged  that 
the  ring  had  been  tendered  back  to  the  de- 
fendant, and  that  the  defendant  had  refused 
to  receive  It.  There  was  no  allegation  In  the 
petition  that  the  defendant,  Herman  M.  Lef- 
fert, was  a  copartnership  or  a  corporation. 
The  original  notice  was  directed  to  the  de- 
fendant as  a  partnership,  and  the  defendant 
appeared  and  demurred  to  the  petition  on  the 
ground  that  there  was  a  defect  of  parties, 
and,  in  substance,  that  the  petition  did  not 
allege  a  cause  of  action  against  the  partner- 
ship known  as  the  Herman  M.  Leffert  firm. 
This  demurrer  was  overruled,  and  the  de- 
fendant subsequently  answered,  denying  that 
it  had  ever  made  the  contract  set  out  in  the 
petition. 

It  is  very  clear  that  the  court  erred  in  over- 
ruling the  demurrer.  [1]  Code,  i  3627,  pro- 
vides that  "a  plaintiff  suing  as  a  corporation, 
partnership,  executor,  guardian,  or  in  any 
other  way  Implying  corporate,  partnership, 
representative  or  other  than  individual  ca- 
pacity, need  not  state  the  facts  constituting 
such  capacity  or  relation,  but  may  aver  the 
same  generally  or  as  a  legal  conclusion,  and 
where  a  defendant  is  held  in  such  capacity  or 
relation,  a  plaintiff  may  aver  such  capacity 
or  relation  in  the  same  genera]  way."  It 
has  been  the  holding  of  this  court  that  It  is 
necessary,  under  this  statute,  to  allege  the 
representative  capacity  of  either  the  plain- 
tiff or  the  defendant,  as  the  case  may  be 
and  that  a  failure  to  so  plead  is  a  ground  for 
demurrer.  Bylngton  v.  Miss,  ft  M.  R.  Co.,  11 
Iowa,  502;  Sweet  v.  Irvln,  64  Iowa,  101,  6 
N.  W.  156;  State  v.  Fogerty,  105  Iowa,  32,  74 
N.  W.  754;  Construction  Co.  v.  Brown,  110 
Iowa,  37,  81  N.  W.  163. 

The  plaintiff  says,  however,  that  the  an- 
swer sufficiently  showed  the  partnership  ca- 
pacity of  the  defendant,  and  hence  the  fail- 
ure on  his  part  to  plead  a  partnership  was 
not  fatal.  There  are  two  difficulties  with  this 
position.  In  the  first  place,  the  answer  did 
not  allege  that  defendant  was  a  partnership, 
nor  did  it  allege  the  existence  of  a  partner- 
ship at  the  time  the  contract  pleaded  was  al- 


leged to  have  been  made.  On  the  contrary, 
the  Inference  may  be  drawn  from  the  answer 
that  there  was  no  such  firm  In  existence  at 
that  time.  [2]  Section  3564  of  the  Code  pro- 
vides that,  where  a  demurrer  Is  Interposed  to 
a  petition  and  overruled  and  an  answer  Is 
thereafter  filed,  the  ruling  on  the  demurrer 
shall  not  t>e  considered  as  an  adjudication  of 
the  questions  raised  thereby,  and  the  snAS- 
dency  of  the  pleading  thus  attadced  may  be 
determined  as  If  no  demurrer  had  bem  filed. 
The  question  raised  by  the  demurrer  is  there- 
fore properly  before  us  for  consideration,  and 
we  hold  that  the  demurrer  should  have  been 
sustained. 

Other  questions  are  presented  in  this  case 
which  it  is  not  now  necessary  to  determine, 
because  they  will  not,  in  all  probability,  arise 
on  the  retrial  thereof.  We  may  say,  howev- 
er, that  there  was  not  a  particle  of  evidence 
tending  to  show  that  the  contract  in  question 
was  the  contract  of  a  firm  known  as  Herman 
M.  LeCFert  Moreover,  the  undisputed  evi- 
dence showed  that  the  ring,  when  the  alleged 
tender  back  was  made  thereof,  was  not  in  the 
condition  required  by  the  contract,  and,  with 
these  two  matters  In  mind,  we  are  wholly 
unable  to  see  the  grounds  upon  wtilch  the 
trial  court  gave  the  plaintiff  a  Judgment.  No 
service  of  notice  was  ever  made  on  the  indi- 
vidual Herman  M.  L^ert  nor  did  he  enter 
any  appearance  in  this  action,  and  the  Judg- 
ment is  not  against  him  personally,  but 
against  the  firm  known  as  Herman  M.  Lef- 
fert 

For  reasons  heretofore  stated,  the  Judg- 
ment is  reversed. 

Reversed. 


WIAR  V.  WABASH  R.  CO. 

'(Supreme  Court  of  Iowa.     April  7,  1911.) 

CouBTS  (I  486*)— TBANsrmi  of  Causes— "Rbs- 

IDENT." 

A  railway  company,  though  suable  in  the 
superior  court  of  a  city  because  its  road  passes 
through  the  city,  is  not  a  "resident"  in  such 
sense  as  to  preclude  it  from  exercising  the  right 
of  a  change  of  venue  to  the  district  court,  giv- 
en by  Code  Supp.  1907,  I  261,  to  a  defendant 
who  is  not  a  "resident  of  the  dty." 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  i  486.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6161-6166;    voL  8,  p.  7788.] 

Appeal  from  Superior  Court  of  Shenan- 
doah;  W.  P.  Ferguson,  Judge. 

Action  for  damages  resulting  from  a  colli- 
sion of  one  of  defendant's  trains  with  plain- 
tiff's automobile  upon  a  highway  crossing. 
There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  defendant  has  ajwealed.  Re- 
versed. 

J.  L,  Minnis  and  Jennings  ft  Mattox,  for 

appellant    D.  L.  Wilson,  for  appellee. 
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EVANS,  J.  The  action  was  brought  In  the 
superior  court  of  the  city  of  Shenandoah. 
The  defendant  appeared  and  asked  for  a 
change  of  ''enue  under  the  provisions  of  sec- 
tion 261  of  the  Ck)de  Supplement  1907,  Trhicb 
la  In  part  as  follows:  "Changes  of  venue  may 
be  taken  from  said  court  in  all  civil  actions 
to  the  district  court  of  the  same  or  another 
county,  In  the  same  manner,  for  like  causes 
and  with  tlie  same  effect  as  the  venue  is 
changed  from  the  district  court  But  in  all 
dvll  cases  where  any  party  defendant  shall, 
before  any  pleading  is  filed  by  him.  file  in 
said  cause  a  motion  for  a  change  of  venue  to 
the  district  court  of  the  county,  supported 
by  affidavit  showing  that  such  party  defend- 
ant was  not  a  resident  of  the  city  where 
such  court  is  held,  at  the  time  of  the  com- 
mencement of  the  action,  the  cause,  upon 
such  motion,  shall  be  transferred  to  the  dis- 
trict court  of  the  county." 

The  defendant's  motion  was  timely  and 
was  supported  by  the  required  affidavit,  show- 
ing that  the  defendant  was  not  a' resident  of 
the  city  of  Shenandoah  at  the  time  of  the 
commencement  of  the  action  or  thereafter. 
From  such  affidavit  it  appeared  that  the  de- 
fendant is  a  foreign  corporation  with  Its 
headquarters  at  St  Louis,  Mo.  It  was  con- 
ceded therein  that  the  defendant  operates  a 
line  of  railway  which  passes  through  the  city 
of  Shenandoah,  and  that  it  has  a  regular  sta- 
tion in  such  city,  and  that  It  transacts  busi- 
ness therein.  The  trial  court  overruled  the 
motion,  and  required  the  defendant  to  pro- 
ceed to  trial  therein.  We  are  confronted  at 
the  threshold  of  the  case,  therefore,  with  the 
correctness  of  such  ruling.  The  theory  of  the 
appellee  Is  that.  Inasmuch  as  the  defendant 
operated  a  railroad  through  the  city  and  had 
a  ticket  office  there  and  transacted  business 
therein,  it  was  necessarily  a  resident  of  .the 
city.  There  are  a.  number  of  authorities  in 
▼arious  jurisdictions  which  bold  that,  where 
a  foreign  corporation  enters  another  state 
and  transacts  business  therein,  it  should  be 
deemed  a  resident  of  such  other  state  for  the 
purpose  of  being  amenable  to  the  jurisdiction 
of  its  courts.  The  theory  of  "residence" 
adopted  in  such  cases  is  in  the  nature  of  a 
legal  fiction,  resorted  to  for  the  sole  purpose 
of  rendering  such  foreign  corporation  auahle 
within  the  state,  and  not  for  the  purpose  of 
changing  its  status  in  any  other  respect. 
The  real  theory  of  such  a  doctrine  is  the  as- 
sumed presence  of  the  corporation  within  the 
territorial  jurisdiction  of  the  court,  so  as  to 
render  it  suable  therein.  This  question  has 
received  some  consideration  in  Reeves  v. 
Southern  R.  R.  Co.,  121  Ga.  561,  563,  564,  49 
S.  E.  674,  675,  676,  70  L.  R  A.  513,  517.  520. 
It  is  said  therein  that  in  such  a  case  the 
"question  of  jurisdiction  and  suability  is  not 
80  moch  one  of  citizenship  as  one  of  finding," 
and  that  the  jurisdiction  is  "maintained  on 
the  ground  that  service  could  be  had  upon 
the  corporation,  for  the  reason  that  it  was 


present  in  the  state  wlien  it  transacted  busi- 
ness there." 

In  Watson  v.  Richmond,  91  Ga.  22'2,  18  S. 
E.  306,  it  is  held  competent  for  the  Legisla- 
ture to  make,  for  the  purpose  of  litigation, 
the  residence  of  a  corporation  which  trans- 
acts its  corporate  business  within  the  state 
at  any  place  therein  wliere  sncb  business  Is 
conducted. 

Notwithstanding  that  a  foreign  corporation 
might  be  deemed  a  resident  for  the  purpose 
of  rendering  it  suable.  It  was  held,  neverthe- 
less, that  It  was  not  a  resident  in  such  sense 
as  to  exempt  it  from  giving  a  cost  bond  re- 
quired of  nonresidents.  Singer  Co.  v.  Beau- 
cauge,  8  Q.  L.  R.  354. 

In  an  early  day.  In  Baldwin  v.  M.  &  M.  R. 
R  Co.,  5  Iowa,  518,  and  Richardson  v.  Rail- 
road Co.,  8  Iowa,  260,  it  was  held  that  a 
railway  company  should  be  deemed  a  resi- 
dent of  any  county  through  which  it  passed 
and  wherein  It  transacted  business  for  the 
purxNJses  above  indicated.  These  cases  are 
relied  upon  by  appellee  In  support  of  the  rul- 
ing of  the  trial  court.  We  do  not  deem  these 
cases  controlling.  The  holding  in  these  cases 
was  superseded  by  the  later  statute,  viz., 
section  2582  of  the  Code  of  1873,  and  section 
3497  of  the  Code  of  1897.  By  such  statute 
a  railroad  company  was  made  suable  lu  any 
county  through  which  such  railway  passes, 
thus  subjecting  the  railroad  company  to  the 
jurisdiction  of  the  courts  of  such  county,  re- 
gardless of  the  question  of  residence.  There 
is  no  question  tn  this  case  but  that  the  de- 
fendant was  suable  In  the  first  instance  in 
the  superior  court  of  the  city  of  Shenandoah, 
regardless  of  Its  residence,  and  that  the  case 
would  have  been  triable  there,  were  it  not 
for  the  provision  of  section  261  above  quoted. 
Under  this  section  the  right  of  a  change  of 
venue  Is  extended  to  a  defendant  who  "was 
not  a  resident  of  the  city."  The  question 
here  is  whether  the  word  "resident"  used  In 
this  section  of  the  statute  is  to  be  construed 
In  Its  ordinary  and  usual  sense,  or  is  to  be 
construed  In  the  qualified  and  fictitious  sense 
which  we  have  already  considered. 

In  Iowa  Loan  Co.  v.  Wilson,  124  N.  W. 
202,  we  said :  "Tlie  superior  court  In  its  estab- 
lishment is  local,  with  procedure  somewhat 
restricted,  and  the  design  was  that  nonresi- 
dents of  the  city  of  Ita  locality  be  not  re- 
quired to  submit  to  ita  adjudication,  but  at 
their  election,  might  have  causes  in  which 
they  are  made  parties  defendant  transferred 
to  the  district  court" 

In  Woodrlng  v.  Rooney,  121  Iowa,  595, 96  N. 
W.  1100,  we  said:  "The  evident  purpose  of 
this  addition  to  the  former  statutory  provi- 
sion was  to  enable  any  person  made  defend- 
ant In  an  action  brought  in  the  superior 
court,  and  who  was  at  the  time  a  nonresi- 
dent of  the  city,  to  have  the  cause  tried  and 
determined  in  the  district  court  We  see  no 
reason  why  force  should  not  be  given  to  the 
plain  reading  of  the  statute,  and  the  benefit 
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thereof,  without  qnallfication,  granted  to  any 
nonresident  defendant  who  makes  proper  and 
timely  application  therefor."  See,  also,  Saw- 
yer V.  Hutchinson,  127  N.  W.  1090. 

Following  the  trend  of  these  cases  In  the 
above  quotations,  we  think  that  the  word 
"resident"  as  used  in  this  statute  is  to  be 
construed  in  its  ordinary  sense,  and  that  it 
is  availably  to  a  railroad  company  to  show 
by  proper  affidavit  that  it  "was  not  a  resi- 
dent of  the  dty,"  and  that  it  is  not  precluded 
therefrom  by  the  fact  that  its  railroad  passes 
through  the  city,  and  that  it  maintains  a 
depot  and  office  and  transacts  business  there- 
in. The  change  of  venue  to  the  district  court 
of  the  county  should  therefore  have  been 
granted,  and  it  was  error  to  refuse. 

Our  conclusions  at  this  point  render  It  nec- 
essary that  the  case  be  remanded,  with  direc- 
tion to  grant  the  change  of  venue.  Inas- 
much as  such  order  will  terminate  the  Ju- 
risdiction of  the  superior  court  from  which 
this  appeal  comes,  we  do  not  enter  upon  the 
consideration  of  any  of  the  alleged  errors  in 
the  trial  of  the  case,  nor  do  we  undertake  to 
look  into  the  merits  of  the  case  In  any  way. 

For  the  reasons  stated,  the  Judgment  en- 
tered below  must  be  reversed,  and  the  case 
remanded. 

Reversed  and  remanded. 


MATHBWS  T.  NASH  et  al. 
(Supreme  Court  of  Iowa.     April  7,  1911.) 

1.  CONiSACTB  (S  92*)— CAPAcrrr— Avoidance. 

It  mast  be  shown,  to  avoid  a  contract  for 
mental  incapacity,  that  the  contracting  person 
was  incapable  of  transacting  the  particular 
business;  and  a  contract  will  not  be  set  aside 
because  of  insane  delusions  by  the  contracting 
party,  unless  he  was  influenced  thereby  to  such 
an  extent  that  he  had  no  reasonable  understand- 
ing of  the  nature  and  terms  of  the  contract. 

[Bd.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  H  411-414;    Dec.  Dig.  {  92.*] 

2.  CoNTBACTs  (5  99*)— Capacity— EviDKNCE— 
SumciENCT   OP  Evidence. 

Evidence,  in  an  action  to  set  aside  a  land 
contract  made  by  plaintiff's  ward,  held  to  show 
that  the  ward  was  induced  to  make  the  contract 
by  insane  delusions  as  to  her  husband's  disposi- 
tion of  her  property  and  bis  attitude  toward 
her. 

[Ei.  Note.— For  other  cases,   see   Contracts, 
Dec.  Dig.  !  99.*] 

8.  Insane    Pebsons     (J    73*)— CoNTBAcrre— 
Avoidance— E^XBcuTED  Contract. 

Where  plaintiff's  ward  had  only  paid  a 
part  of  the  purchase  price  and  purchase-money 
notes,  nnder  a  land  contract  made  by  her  while 
insane,  when  plaintiff  sued  to  set  it  aside,  the 
contract  was  not  executed,  so  as  to  make  ap- 
plicable the  rule  that  executed  contracts  by  an 
insane  person  which  are  reasonable  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
«ons,  Dec.  Dig.  §  73.*] 

i,  Insane    Pebsons    (|    73*)  —  CJontbacts  — 

Avoidance— Reasonableness  of  Contract. 

Where   defendant    knew    when   he    induced 

plaintiff's   ward   to   contract   to   buy    land    for 


^,800,  making  misrepresentations  as  to  its  val- 
ue and  quality,  that  the  ward  was  then  thought 
to  be  insane,  and  the  land  was  practically 
worthless,  except  for  sale  to  credulous  pur- 
chasers, the.  con  tract  was  not  fair  and  reason- 
able, so  as  to  prevent  its  being  set  aside. 

[Bid.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec  Dig.  {  73.*] 

Appeal  from  District  Court,  Pottawattamie 

County;    El  B.  Woodruff,  Judge. 

Suit  in  equity  to  set  aside  a  land  contract 
Judgment  for  the  plaintiff.  The  defendants 
appeal.    Affirmed. 

S.  B.  -Wadsworth,  A.  W.  Askwith,  and  Sul- 
livan ft  Sullivan,  for  appellants.  H.  V.  Roib- 
ertson,  for  appellee. 

SHHRWIN,  0.  3.  In  July,  1907,  Viola  S. 
Mathews,  the  plaintiff's  ward,  entered  Into  a 
written  contract  with  the  defendant,  Bert  E. 
Nash,  by  the  terms  of  which  she  agreed  to 
purchase  of  Nash  320  acres  of  land  situated 
in  Dallam  county,  Tex.,  and  to  pay  therefor 
the  sum  of  $4,800.  She  paid  $700  in  cash 
when  she  executed  the  contract  and  gave  ber 
notes  for  the  remainder  of  the  agreed  pur- 
chase price.  Mrs.  Mathevrs  afterwards  paid 
several  of  the  notes  she  had  thus  given.  In 
January,  1909,  the  district  court  found  that 
Mrs.  Mathews  was  of  unsound  mind  and  ap- 
pointed the  plaintiff,  who  is  her  son,  the 
guardian  of  her  property.  In  March,  1909, 
the  board  of  insane  commissioners  of  Potta- 
wattamie county  also  adjudged  her  an  Insane 
person,  and  committed  her  to  the  insane  boa- 
pltal  at  Clarlnda,  where  she  has  since  re- 
mained with  the  exception  of  a  few  months 
in  1910,  during  which  time  her  family  under- 
took to  care  for  her  at  home.  She  was  or- 
dered back  to  the  hospital,  however,  by  Its 
superintendent  and  is  there  now.  This  ac- 
tion was  brought  to  set  aside  the  contract  for 
the 'purchase  of  the  Texas  land  and  to  recover 
the  amount  already  paid  thereon.  The  plain- 
tiff alleged  that  Viola  S.  Mathews  was  of 
unsound  mind  and  incapable  of  contracting, 
and  that  she  was  induced  to  enter  Into  the 
contract  by  the  fraud  and  false  representa- 
tions of  the  defendant 

No  serious  l^al  propositions  are  involved 
in  the  consideration  of  this  appeaL  It  is 
conceded  that  the  burden  rests  on  the  plaintiff 
to  establish  the  fact  that  Mrs.  Mathews 
was  mentally  Incapable  of  executing  the  con- 
tract The  legal  pro^sltions  Incident  to  this 
main  one  are  also  practically  conceded.  The 
ground  on  which  the  plaintiff  bases  his  claim 
of  incapacity  is  that  his  ward  was  the  sub- 
ject of  insane  delusions  which  influenced  her 
actions  and  induced  her  to  make  the  con- 
tract. [1]  It  is  well  settled  by  the  decisions 
of  this  court,  as  well  as  by  the  decisions  else- 
where, that,  to  avoid  a  contract  on  the 
ground  of  mental  Incapacity,  it  must  be  sat- 
isfactorily shown  that  the  party  was  incapa- 
ble of  transacting  the  particular  business  in 
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qnestlon.  If  delusions  be  relied  npon,  It  must 
be  shown  that  they  Influenced  the  party  to 
such  an  extent  that  he  had  no  reasonable 
conception  or  understanding  of  the  tme  na- 
ture and  terms  of  the  contract.  Swartwood 
y.  (Dhance,  131  Iowa,  714,  109  N.  W.  297; 
Reese  v.  Shutte,  133  Iowa,  681,  108  N.  W.  525. 
The  facts  are  controlling,  and  we  go  to  their 
consideration  without  further  discussion  of 
the  law. 

The  plaintiff's  ward  was  married  to  J.  B. 
Mathews  In  1875,  when  she  was  a  young  wo- 
man, and  they  lived  together  until  she  was 
sent  to  the  hospital.  Three  children  were 
born  to  them,  two  sons  and  a  daughter.  The 
oldest  son  died  In  1901.  The  plaintiff,  the 
surrivlng  son,  is  now  about  32  years  of  age. 
The  only  daughter  Is  now  about  21  years  old. 
After  their  marriage  the  plaintiff's  father 
and  mother  began  farming  In  Pottawattamie 
county  and  followed  that  occupation  most  of 
the  time  thereafter.  They  went  to  Colorado 
In  1897,  where  they  remained  a  few  years, 
and  then  returned  to  Washington  township, 
In  Pottawattamie  county.  The  plaintiff's 
ward  inherited  100  acres  of  land  situated  In 
eaid  township,  worth  at  the  time  of  the  irlal 
about  $20,000  and  with  no  Incumbrance 
thereon.  The  father  owned  435  acres  of  land 
near  that  of  his  wife.  Mr.  and  Mrs.  Math- 
ews were  Intelligent  and  educated  people, 
both  having  been  public  school  teachers  be- 
fore their  marriage.  While  the  family  was 
living  in  C!olorado,  Mrs.  Mathews  gave  her 
busband  a  power  of  attorney  to  collect  the 
rent  from  the  tenants  of  her  Iowa  farm,  and 
It  was  after  that  that  she  became  the  sub- 
ject of  delusions  relative  to  her  husband. 
These  delusions  began  more  than  a  year  be- 
fore the  contract  in  question  waft  executed 
and  continued,  becoming  all  of  the  time  more 
Intense,  until  shortly  before  she  was  sent  to 
the  hospital  at  Clarlnda.  The  death  of  her 
son  affected  her  deeply,  and  before  and  at  the 
time  she  made  the  contract  in  question,  she 
believed  that  her  busband  had  killed  him, 
though  he  died  from  the  effect  of  a  surgical 
operation.  She  thought  that  her  husband 
had  sold  and  conveyed  her  farm,  under  the 
power  of  attorney  that  she  had  given  bim 
while  in  Colorado,  and  bad  the  proceeds  of 
such  sale  in  his  possession,  with  the  Intention 
of  depriving  her  thereof.  She  believed  that 
her  husband  Intended  to  sell  all  of  his  prop- 
erty, get  the  money  therefor,  and  then  aban- 
don her  and  their  children  and  leave  them 
destitute.  She  firmly  believed  that  her  hus- 
band had  no  love  for  her,  but  was  In  love 
with  another  woman,  that  be  had  her  life  In- 
sured for  the  benefit  of  this  other  woman 
and  himself,  and  that  he  had  attempted  to 
poison  her  and  thus  get  her  out  of  the  way. 
She  knew  that  he  was  scheming  to  get  all  of 
ber  property,  and  to  then  get  rid  of  her  by 
divorce  or  otherwise.  So  certain  was  Mrs. 
Mathews  of  the  truth  of  all  of  these  things 
that  she  consulted  several   attorneys  about 


them,  and  tried  to  Instltate  legal  proceedings 
to  prevent  her  husband  from  carrying  out  his 
plans.  She  also  advised  some  of  her  closest 
friends  and  her  children  of  her  troubles,  but 
neither  children,  friends,  nor  lawyers  could 
convince  her  that  her  fears  were  entirely 
groundless,  yet  they  were.  Mr.  Mathews  had 
always  been  a  loving,  true,  kind,  and  indul- 
gent husband.  There  was  not  the  least  shad- 
ow of  foundation  for  any  of  the  ^suspicions 
she  entertained. 

Such  was  her  mental  attitude  toward  ber 
husband  when  one  of  the  defendant's  agents 
visited  their  home,  for  the  purpose  of  Induc- 
ing Mr.  Mathews  to  accompany  the  defendant 
to  Texas  in  his  private  car,  with  the  hope 
that  he  would  purchase  land  there.  Mr. 
Mathews  did  not  want  to  go  to  Texas  for  any 
purpose,  but  the  plaintiff's  ward  wanted  to 
make  the  trip,  and  yielding  to  her  wishes  and 
solicitations,  Mr.  Mathews  consented  to  go, 
and  they  went  They  were  there  shown 
lands,  in  a  general  way,  which  the  defendant 
claimed  to  own,  and  on  the  way  back  to  Iowa 
and  in  the  defendant's  private  room  In  bis 
car  Mrs.  Mathews  was  Induced  to  enter  Into 
the  contract  in  question.  Mr.  Mathews  pos- 
itively refused  to  purchase  and  did  all  that 
he  could  to  prevent  his  wife  from  making  the 
contract.  The  defendant  heard  Mathews  try- 
ing to  induce  Mrs.  Mathews  not  to  make  the 
contract  and  objected  to  such  action  on  Math- 
ews' part,  and  then  did  everything  In  his 
power  to  secure  the  contract  The  evidence 
fairly  shows  that  the  land  contracted  for 
had  no  real  value  at  the  time,  except  for  sale 
to  extremely  credulous  nonresidents,  who 
personally  knew  nothing  about  the  quality  of 
the  soil,  the  climate,  or  value.  The  evidence 
is  also  practically  ooncluslve  that  the  defend- 
ant made  false  and  fraudulent  representa- 
tions as  to  the  quality  and  value  of  the  land. 
The  land  was  shown  to  prospective  purchas- 
ers in  such  a  way  that  they  could  not  form 
any  Just  estimate  of  either  quality  or  value. 
It  was  wild  and  surrounded  by  wildness,  gen- 
erally speaking.  The  defendant's  guests,  if 
so  they  may  be  designated,  were  not  permit- 
ted to  stray  far  enough  from  him  to  gain  any 
outside  information.  Indeed,  at  this  particu- 
lar point  there  was  no  one  of  whom  Inquiry 
could  have  been  mad^  so  far  as  the  record 
shows. 

.  But  we  need  not  go  into  further  details 
of  the  transaction,  for  this  opinion  is  al- 
ready too  long  for  a  purely  fact  case.  It  is 
enough  to  say  that  we  are  convinced  that 
Mrs.  Mathews  entered  into  the  contract  in 
question  because  she  thought  that  her  hus- 
band had  sold  her  Iowa  farm  and  appropri- 
ated the  proceeds  thereof,  and  that  she  was 
then  without  any  land  of  her  own.  She  fur- 
ther believed  that  by  investing  what  money 
she  had  and  might  get  in  the  future  in  this 
Texas  land,  she  was  placing  it  beyond  the 
reach  of  her  husband,  and  thus  saving  It  for 
herself  and  the  children.    The  very  fact  that 
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Mr.  Mathews  opposed  her  purchase  was  the 
very  best  reason,  in  her  judgment,  why  she 
should  make  It  [2]  The  Insane  delusions  to 
which  we  haye  referred  clearly  Influenced  her 
action,  and  hence  the  contract  Is  not  binding 
upon  her.  Seerley  t.  Sater,  68  Iowa,  376,  27 
N.  W.  262,  and  cases  supra. 

[3]  The  appellant  says  that  the  plaintiff 
should  have  no  relief  because  of  the  rule  that 
executed  contracts  made  In  the  ordinary 
course  of' business,  which  are  fair  and  rea- 
sonable, will  be  upheld  when  it  appears  that 
the  mental  incapacity  was  not  Icnown  and  the 
other  party  cannot  be  placed  In  statu  quo. 
The  rule  Is  not  applicable  here.  The  contract 
Is  not  yet  executed.  Keokuk  v.  Electric  Co., 
90  Iowa,  67,  57  N.  W.  689.  [4]  Nor  Is  it  fair 
and  reasonable.  The  defendant  knew  at  that 
time  that  Mrs.  Mathews  was  thought  to  be 
insane,  and  the  defendant  can  be  placed  in 
statu  quo.  The  trial  court  rightly  decided 
this  case,  both  on  the  issues  presented  by  the 
plaintiff  and  by  the  defendant's  counterclaim. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


In  re  BELL'S  BSTATa 

STATE  V.  THOMAS  et  al. 

(Supreme  Court  of  Iowa.     April  6,  1911.) 

1.  Defds  (J  66*)— Delivebt— Intention. 

Whether  acts  of  a  grantor  constitute  deliv- 
ery is  to  be  determined  by  ascertaining  big  in- 
tent 

fEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  118;    Dec.  Dig.  i  56.*) 

2.  Deeds  (|  194*)— Delivebt  to  Thibd  Peb- 

BON— PBEStTMPTTON. 

Where  a  deed  is  placed  in  the  hands  of  a 
third'  person  to  be  held  by  him  for  the  grantee, 
without  reservation  of  any  right  to  assert  fur- 
ther authority  over  the  instrument  by  the 
grantor,  a  delivery  is  presumed  if  the  convey- 
ance Is  beneficial  and  imposes  no  obligation  on 
the  grantee,  and  an  actual  knowledge  on  the 
part  of  the  grantee  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  i  677;   Dec  Dig.  |  194.»] 

8.  OifTS  (8  47*)— Delivebt  op  Deed— Ac- 
ceptance BT  Gbantee— Pbesumption. 
Acceptance  of  the  delivery  of  a  deed  placed 
in  the  hands  of  a  third  person  is  presumed  and 
title  passes  where  the  conveyance  is  a  gift,  and 
imposes  no  burdensome  conditions  or  obliga- 
tions. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {  84;    Dec.  Dig.  {  47.*] 

4.  Deeds    (8    58*)— Delivebt— Intention   of 

Obantob. 

Though  nothing  was  said  by  a  grantor  to' 
a  third  person  to  whom  he  delivered  a  deed  for 
others  to  show  any  express  intention  that  the 
deed  should  t>e  delivered  to  the  grantees  if  the 
circumstances  of  the  act  and  declarations  of 
the  grantor  accompanying  it  clearly  indicate  his 
intention  to  part  with  further  right  or  control 
over  the  instrument,  delivery  to  the  grantees  is 
complete. 

[Ekl.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  88  130-135;   Dec.  Dig,  8  58.*] 


5.  Deeds   (8   59*)— Delivebt— Intention  of 
Gbantob— Recobdino  of  Deed. 

Where  in  such  case  the  grantor  instruct- 
ed the  third  person  to  record  tbe  deed  and  sell 
the  land  in  accordance  with  a  condition  in  tlie 
deed  that  the  land  should  be  sold  and  the  pro- 
ceeds divided  l>etween  the  grantor  and  grantees, 
tbe  facts  show  a  plain  purpose  to  make  a  pres- 
ent conveyance,  and  it  was  immaterial  that  tbe 
deed  was  not  recorded  until  after  the  grantor's 
death,  as  it  was  not  essential  to  the  validity  of 
the  instrument  or  its  effect  as  a  personal  con- 
veyance. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dec 
Dig.  8  59.*] 

6.  Deeds  (8  108*)— Delivebt— Intention  of 
Gbantob— Time  of  Taking  ESffect. 

Where  a  grantor  made  a  deed  of  land  to 
his  brother  and  two  sisters  of  an  undivided 
three-fourths  interest,  and  reserved  a  one-fourth 
interest,  and  delivered  the  same  to  a  third  per- 
son, and  the  grantor  died  in  abont  two  monthR 
thereafter,  the  interest  of  the  grantees  under 
the  deed  vested  during  the  decedent's  lifetime, 
and  they  hold  their  respective  interests  under 
such  conveyance,  and  the  undivided  three- 
fourths  of  the  land  did  not  pass  to  the  heirs  by 
descent. 

[Ed.  Note. — For  other  cases,  sec  Deeds,  Cent 
Dig.  88  294-308 ;   Dec.  Dig.  8  108.*] 

7.  Taxation  (S  879*)— Inhebitance  Tax. 

Ckxle,  8  1467,  provides  that  a  collateral  in- 
heritance tax  shall  be  payable  upon  all  prop- 
erty within  the  state  and  any  interest  therein 
which  shall  pass  by  deed  or  gift,  made  or  in- 
tended to  take  effect  in  possession  and  enjoy- 
ment after  the  death  of  the  grantor  or  donor 
to  any  collateral  heir,  etc.  A  grantor  made  a 
deed  of  an  undivided  three-fourths  interest  of 
land  to  his  brother  and  two  sisters,  reserving  a 
one-fourth  Interest  to  himself,  and  delivered  it 
to  a  third  person  with  instructions  to  record  it 
and  sell  tbe  land  and  divide  the  proceeds  equal- 
ly among  the  grantees  and  himself,  and  he  died 
before  it  was  recorded  or  the  land  Sold.  Held, 
that  the  deed  was  not  made  or  intended  to  take 
effect  in  possession  and  enjoyment  after  the 
death  of  the  grantor  within  the  meaning  of  the 
statute;  hence  the  grantee's  interest  did  not  be- 
come subject  to  a  collateral  inheritance   tax. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  8  1702 ;  Dec.  Dig.  8  870.*] 

Apt>eal  from  District  Court,  Andubon  Coun- 
ty;   E.  B.  Woodruff,  Judge. 

In  a  proceeding  in  probate  for  the  settle- 
ment of  the  estate  of  J.  T.  Bell,  deceased, 
the  Treasurer  of  State  made  application  to 
have  a  collateral  Inheritance  tax  assessed 
against  the  estate  on  account  of  240  acres  of 
land  passing  by  Inheritance  to  collateral 
belrs.  This  application  was  denied  as  to  a 
three-fourth's  interest  in  the  land  claimed  by 
defendants  to  have  been  conveyed  to  them  by 
decedent  prior  to  his  death,  and  the  state 
appeals.    Affirmed. 

George  Cosson,  Atty.  Gen.,  N.  J.  Lee,  Spe- 
cial Counsel,  and  H.  J.  Mantz,  County  Atty..- 
for  the  State.    H.  F.  Andrews,  for  appellees. 

McCLaIN,.J.  The  decedent  died  nnmar- 
rled  and  without  children,  leaving  as  his 
heirs  a  brother  and  two  sisters,  who  are 
made  codefendants  with  his  administrator. 
On  March  31,  1908,  about  two  months  prior 
to  bis  death,  the  deceased  owned  240  acres  of 


*Kor  oilier  caiea  see  same  topic  and  Mction  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexea 


Digitized  by 


Google 


Iowa) 


IN  HE  BELX.'S  BiTATE 


799 


land,  and  executed  a  warranty  deed  purport- 
ing to  couvey  to  b.i8  brother  and  sisters  ttte 
undivided  three-fourtb's  Interest  In  said  land, 
adding  the  following  clause:    "It  is  my  inten- 
tion In  executing  this  deed  to  convey  to  each 
of    the   grantees   named    an   undivided   one- 
fourth  Interest  In  said  real  estate,  and  that  I 
retain  an  undivided  one-fourth  therein,  and 
upon  the  condition  that  all  of  said  real  estate 
shall  be  sold  and  the  proceeds  divided  equal- 
ly among  the  grantor  and  said  three  grantees 
named  herein,   all   rent   and  possession   of 
ggXtt  ,,«.  ..fjy  reserved  until  March  1,  1909." 
was  drawn  by  and  acknowledged 
Graham,  a  justice  of  the  peace, 
ben  left  In  the  possession  of  Gra- 
direction  that  It  be  recorded,  and 
^  m  proceed  to  effect  a  sale  of  the 

ham  proceeded  to  make  efforts 
ctlng  a  sale,  but  no  sale  bad  been 
te  time  of  decedent's  death,  and 
ent  was  not  filed  for  record  until 
me.  When  It  was  recorded,  bow- 
by  Graham  banded  to  either  the 
"  ~  Y  .  H.  Bell  or  to  the  husband  of 

It  Jane  Bradley.    J.  H.  Bell  had 
f  the  conveyance  at  the  time  It 
1,  and  expressed  his  appreciation 
I,         I  r's  kindness  in  making  provision 

—  /  bis  sisters,  and  Jane  Bradley 

the  conveyance  prior  to  dece- 
but  defendant  Margaret  Drips 
ledge  of  the  fact  until  after  de- 
One  of  the  grounds  urged  in 
m  for  the  assessment  of  the  In- 
'  was  that  the  deed  was  made 
.  ...^xcss  purpose  of  avoiding  such  tax, 
but  there  is  no  evidence  to  support  this  con- 
tention, and  we  wUl  give  It  no  further  con- 
sideration. The  grounds  now  relied  upon  by 
the  appellant  are,  first,  that  there  was  no 
such  execution,  delivery,  and  acceptance  of 
the  deed  as  tliat  it  became  effectual  to  pass 
any  title  to  the  grantees;  and,  second,  that, 
even  if  effectual  to  pass  an  Interest  In  the 
property,  the  grant  was  made  to  take  effect 
In  possession  and  enjoyment  after  the  gran- 
tor's death,  and  that,  therefore,  the  interest 
granted  was  subject  to  an  inheritance  tax. 

1.  The  deed  does  not  purport  to  postpone 
the  passing  of  the  interest  described  to  the 
grantees  until  after  the  grantor's  death,  nor 
does  It  contain  any  conditions  or  limitations 
having  reference  to  the  time  of  his  death. 
So  far  as  can  be  determined  from  the  lan- 
guage used,  his  Intention  was  to  vest  In  them 
a  present  Interest,  enjoyment  of  which  should 
commence  on  the  termination  of  the  existing 
leasehold  estate;  but  the  contention  of  the 
appellant  Is  that  the  Instrument  was  not  de- 
livered to  and  accepted  by  the  grantees  In 
such  sense  that  any  Interest  passed  prior  to 
the  grantor's  death. 

[1]  Where  a  conveyance  has  been  executed 
and  is  ready  for  delivery,  the  question  wheth- 
er the  acts  of  the  grantor  relied  upon  to  con- 
stitute a  delivery  are  sufficient  is  to  be  deter- 
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mined  by  ascertaining  the  grantor's  Inten- 
tion. Kneeland  v.  Cowperthwalte,  138  Iowa, 
193.  116  N.  W.  1026;  Stewart  v.  Wills,  137 
Iowa,  16,  114  N.  W.  648;  2  Jones,  Real 
Property,  {  1220.  And  a  we1l-recognized 
method  of  effectual  delivery  is  to  place  the 
Instrument  in  the  hands  of  a  third  i)er8on  to 
be  held  by  him  for  the  grantee.  (2]  If  this 
is  done  without  reservation  of  any  right  to 
assert  further  authority  over  the  instrument 
on  the  part  of  the  grantor,  such  third  person 
is  presumed  to  take  and  hold  the  lustrument 
as  the  agent  of  the  grantee  If  the  con^-eyance 
is  In  its  nature  beneficial,  and  Imposes  no 
burdensome  conditions  or  obligations  on  such 
grantee.  Actual  knowledge  on  the  part  of 
the  grantee  is  Immaterial.  Matheson  v. 
Matheson,  139  Iowa,  611,  117  N.  W.  755.  18 
L.  R.  A.  (N.  S.)  1167;  Crlswell  v.  Criswell, 
138  Iowa,  607,  116  N.  W.  713;  Foreman  v. 
Archer,  130  Iowa,  49,  106  N.  W.  372;  Al- 
brecht  v.  Albrecht.  121  Iowa,  521,  96  N.  W. 
1087;  Trask  v.  Trask,  90  Iowa.  318,  67  N. 
W.  841,  48  Am.  St  Rep.  446;  Hinson  v.  Bai- 
ley, 73  Iowa.  544.  35  N.  W.  626,  6  Am.  St.  Rep. 
700.  [3]  Whatever  may  be  said  In  general 
as  to  the  necessity  of  acceptance  by  the  gran- 
tee in  order  that  title  may  pass  to  blm.  It  Is 
well  settled  that  such  acceptance  will  be  pre- 
sumed where  the  conveyance  Is  in  the  nature 
of  a  gift,  and  imposes  no  burdensome  condi- 
tions or  obligations;  and  the  title  passes  at 
once  upon  delivery  to  the  third  iwrson  to  be 
held  for  such  grantee.  Parker  v.  Parker.  56 
Iowa,  111,  8  N.  W.  806;  Craven  v.  Winter. 
38  Iowa,  471;  Robinson  v.  Gould,  26  Iowa, 
89;  2  Jones.  Real  Property,  §  1282;  2  Tiffa- 
ny, Real  Property,  !S  406,  407.  It  is  true 
that  the  evidence  as  to  what  was  said  by 
decedent  to  Graham  does  not  show  any  ex- 
press direction  that  the  Instrument  should  be 
delivered  to  the  grantees  or  any  one  of  them. 
[4]  Such  express  direction  la  unnecessary  if 
the  circumstances  of  the  act  and  the  declara- 
tions of  the  grantor  accompanying  It  clearly 
Indicate  his  Intention  to  part  with  any  fur- 
ther right  of  control  over  the  Instrument  for 
the  benefit  of  the  grantee.  Crlswell  v.  Cris- 
well, 138  Iowa,  607.  116  N.  W.  713.  The 
plain  purpose  of  decedent  in  delivering  this 
Instrument  to  Graham  was  that  Graham, 
should  proceed  to  sell  the  land  as  the  agent, 
of  the  grantees  and  also  as  the  agent  of  dece- 
dent as  to  his  reserved  one-fourth  Interest; 
the  delivery  and  recording  of  the  deed  being 
essential  to  his  power  to  do  so.  [5]  It  was 
Immaterial  that  he  did  not  In  fact  record  un- 
til after  decedent's  death.  Had  he  done  so, 
the  fact  of  recording  under  the  grantor's  di- 
rection would  have  alone  given  rise  to  a  pre- 
sumption of  completed  delivery.  MeCrum  v. 
McCrum,  127  Iowa,  641,  103  N.  W.  771; 
Lruckhart  v.  Luckhart,  120  Iowa,  248,  94  N. 
W.  461 ;  Davis  v.  Davis,  02  Iowa,  147,  60  N. 
W.  507.  But  the  recording  was  not  essential 
to  the  validity  of  the  Instrument  or  Its  effect 
as  a  present  conveyance,  and  the  direction  to 
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record  was  as  effectual  to  show  the  grantor's 
intent  as  though  it  had  been  in  fact  carried 
out  during  his  lifetime. 

The  cases  relied  on  for  appellant  are  not  in 
conflict  with  those  which  we  have  already 
cited.  In  Furenes  v.  Eide,  109  Iowa,  611, 
80  N.  W.  539,  77  Am.  St.  Rep.  545,  it  is  said 
that  mere  intention  cannot  supply  the  requi- 
site act  of  delivery ;  but  this  was  said  with 
reference  to  deeds  executed  by  the  grantor 
and  handed  to  his  agent  to  be  delivered  at 
once  to  the  grantees;  and  the  holding  that 
the  deeds  In  that  case  were  not  so  delivered 
prior  to  the  grantor's  death  as  to  pass  title 
was  predicated  on  the  finding  of  facts  that 
the  person  to  whom  they  were  thus  handed 
was  the  agent  of  the  grantor  to  make  deliv- 
ery, and  such  person  was  not  constituted  by 
the  grantor  the  agent  or  representative  of 
the  grantee  into  whose  hands  the  deeds  were 
to  pass  to  be  held  for  the  grantee's  I>enefit 
The  court  says  as  to  this  person  that  "he 
was  employed  to  carry  the  deed  to  the  grand- 
children (grantees),  not  to  receive  them  in 
their  behalf."  In  O'Connor  v.  O'Connor,  100 
Iowa,  476,  69  N.  W.  676,  there  was  a  con- 
troversy in  the  record  as  to  whether  the  jus- 
tice of  the  peace  who  drew  the  deed  and  took 
the  acknowledgment  of  it  was  directed  by  the 
grantor  to  liave  it  recorded;  but,  after  it 
was  filed  for  record  and  before  it  was  in 
fact  recorded  and  before  the  grantee  bad  any 
knowledge  of  its  execution,  the  grantor  re- 
covered possession  of  it  with  the  intention 
of  preventing  its  taking  effect,  and,  after  it 
had  remained  in  his  possession  for  more  tlian 
a  year,  it  was  obtained  from  him  without 
his  knowledge  or  assent,  and  delivered  to 
the  grantee.  The  holding  that  there  was  not 
such  delivery  and  acceptance  by  the  grantee 
as  to  pass  title  is  plainly  not  controlling  in 
the  case  before  us.  In  Oliver  v.  Perry,  131 
Iowa,  654,  109  N.  W.  183,  there  was  no  evi- 
dence of  the  execution  or  delivery  of  a  con- 
veyance, and  the  holding  on  this  point  was 
to  the  effect  that  a  mere  promise  to  give 
land,  not  followed  by  the  execution  or  de- 
livery of  any  Instrument  in  pursuance  of  the 
promise,  was  not  effectual  to  pass  title. 

[I]  We  reach  the  conclusion  that  the  inter- 
est of  the  grantees  under  the  deed  in  ques- 
tion vested  during  decedent's  lifetime,  and 
that  they  hold  their  respective  interests  nif- 
der  such  conveyance,  with  tlie  result  that  the 
undivided  three-fourths  of  the  land  in  ques- 
tion did  not  pass  to  the  heirs  by  descent,  and 
had  already  Iteen  completely  disposed  of  by 
decedent  before  bis  death. 

[7]  2.  In  Code,  {  1467,  it  provided  that  a 
collateral  inheritance  tax  shall  be  payable 
upon  "all  property  within  the  jurisdiction  of 
this  state,  and  any  interest  therein,  whether 
belonging  to  the  Inhabitants  of  this  state  or 
not,  and  whether  tangible  or  Intangible, 
wliicb  shall  iMiss  by  will  or  by  the  statutes 
of  inheritance  of  this  or  any  other  state,  or 


by  deed,  grant,  sale,  or  gift  made  or  intended 
to  take  effect  in  possession  or  in  enjoyment 
after  the  death  of  the  grantor  or  donor"  to 
any  collateral  heir,  etc.  l^e  contention  for 
the  appellant  is  that,  conceding  the  convey- 
ance above  referred  to  to  have  become  effec- 
tual by  delivery,  nevertheless,  the  grantees 
acquired  title  by  a  deed  made  or  intended 
to  take  effect  in  possession  or  enjoyment 
after  the  grantor's  death,  and  therefore  tbat 
the  Interest  which  they  took  under  such  con- 
veyance was  subject  to  the  collateral  inherit- 
ance tax.  We  do  not  now  feel  called  upon 
to  determine  what  is  meant  by  a  grant  tak- 
ing effect  in  possession  or  enjoyment  after 
the  death  of  the  grantor.  The  grantees  did 
have  all  the  possession  which  it  was  possible 
for  them  to  take  during  the  existence  of  the 
leasehold  interest  which  had  not  terminated 
at  the  time  of  the  grantor's  death,  and  ttaey 
did  have  all  the  enjoyment  which  a  remain- 
derman can  have  of  property  pending  tlie  ex- 
istence of  the  estate  subject  to  which  the.  re- 
mainder is  granted.  But  we  think  the  stat- 
utory provision  plainly  relates  to  estates 
granted  in  deeds  or  conveyances  which  in 
some  way  make  the  estate  granted  dependent 
on  the  grantor's  death ;  that  is,  to  interests 
in  real  estate  the  possession  or  enjoyment  of 
which  is  postponed  until  after  the  deatli  of 
the  grantor.  The  deed  before  us  contains  no' 
reference  whatever  to  the  death  of  the  gran- 
tor, and  there  is  nothing  in  the  evidence  to 
Indicate  that  it  was  the  grantor's  purpose  to 
postpone  possession  or  enjoyment  of  the  In- 
terest granted  until  after  his  death.  Had  the 
grantor  lived  until  after  the  termination  of 
the  leasehold  estate,  the  grantees  would  at 
once  on  the  termination  of  such  lease  have 
become  entitled  to  the  full  possession  and  en- 
joyment as  tenants  in  common  with  the  gran- 
tor of  the  land  described.  It  follows  that  the 
deed  was  not  made  or  Intended  to  take  effect 
In  possession  or  enjoyment  after  the  death 
of  the  grantor  within  the  meaning  of  the 
statute,  and  that  the  grantees'  interest  did 
not  become  subject  to  a  collateral  inheritance 
tax. 

The  decision  of  the  trial  court  was  cor- 
rect, and  it  is  affirmed. 


In  re  NBW  GLENWOOD  CANNING  OO. 
FIRST  NAT.  BANK  OF  OMAHA.  NE»..  ▼. 

DAY  et  aL 

(Supreme  Court  of  Iowa.     April  S,  1911.) 

1.  LiENB  (§  7*)— Equitable  Liens. 

A  paper  styled  "wBrehouse  receipt"  which 
describes  property  which  the  owner  agrees  to 
hold  and  deliver  on  demand  aa  secnrlty  for  a 
debt,  creates  a  lien  which  is  valid  as  between 
the  parties,  thou^  the  instrument  is  of  no  val- 
ue as  a  statutory  warehouse  receipt. 

[E^.  Note.— For  other  cases,  see  Uena,  Cent. 
Dig.  H  26-28;    Dec.  Dig.  |  7.*] 
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2.  CoBPOBATiONB  (i  666*)— Receivsbs— Title 

TO   PbOPEKTT— I/IEN8. 

A  lien  created  by  a  paper  styled  "ware- 
hooae  leceipt,"  which  is  eiuorceable  as  a  chat- 
tel mortgaee  or  pledge  of  corporate  property, 
though  Toid  as  a  statutory  warehouse  receipt, 
is  valid  against  a  receiver  in  a  suit  for  the  set- 
tlement of  the  corporate  business  and  against 
interrenera  who  became  creditors  with  notice 
after  the  debt  secured  by  the  lien  was  con- 
tracted. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Big.  I  666.*] 

Appeal  from  District  Court,  Mills  County; 
W.  R.  Oreen,  Judge. 

Proceeding  to  establish  and  enforce  a  Hen 
npon  certain  personal  property  owned  by  an 
Insolvent  corporation.  Relief  granted  as 
prayed,  and  the  receiver  appeals.    AflSrmed. 

C.  E.  Dean  and  John  Y.  Stone,  for  First 
National  Bank  of  Omaha.  W.  B.  Mitchell, 
for  F.  G.  Day,  receiver.  W,  S.  Lewis,  for 
Interveners. 

WEAVER,  J.  [1]  On  February  10,  1908, 
the  New  Glenwood  Canning  Company,  a  cor- 
poration doing  business  in  Iowa,  borrowed 
$2,000  from  the  First  National  Bank  of 
Omaha,  Neb.,  and  evidenced  the  debt  so  con- 
tracted by  a  promissory  note.  At  the  same 
time  and  as  security  for  tbe  payment  of 
Bald  note,  the  canning  company  executed 
and  delivered  to  said  bank  an  Instrument  in 
tbe  form  of  a  warehouse  receipt  under  tbe 
laws  of  Nebraska,  acknowledging  that  It 
held  subject  to  the  order  of  the  bank  a  large 
quantity-  of  tin  cans  and  tin  plate.  On  Au- 
gust 10,  1908,  tbe  promissory  note  given  as 
above  noted  not  being  paid,  it  was  renewed 
by  another  of  like  amount  payable  six 
months  after  dat&  Thereafter,  said  note  be- 
ing stiU  unpaid,  tbe  canning  company  on 
March  17,  1900,  made  to  the  bank  another 
paper  entitled  as  a  warehouse  receipt  for  a 
large  quantity  of  tin  cans  described  as  being 
stored  in  the  canning  company's  building  at 
Glenwood.  This  paper  makes  no  reference 
to  the  laws  of  Nebradca,  and  contains  a  pro- 
vision for  its  surrender  upon  the  payment  of 
the  debt  It  is  also  claimed  by  the  bank 
that  at  the  time  of  tbe  renewal  of  said  note, 
and  in  consideration  thereof,  the  canning 
company  by  its  general  manager  verbally 
agreed  that  the  bank  should  have  a  lien  on 
all  the  cans  described  in  said  receipts  for 
the  payment  of  said  Indebtedness.  Later  an 
action  wafr  begun  by  a  stockholder  of  tbe 
canning  company  alleging  grounds  for  the 
appointment  of  a  receiver  for  the  adjust- 
ment and  settlement  of  the  corporate  busi- 
ness. Upon  this  petition,  F.  3.  Day  was  ap- 
pointed and  qualified  as  receiver,  and  took 
possession  of  the  property  and  business. 
Thereafter  the  bank  appeared  tn  said  re- 
ceivership proceedings  by  Intervention,  al- 
leging the  facts  hereinbefore  recited,  asked 
to  have  its  lien  established  as  against  said 


property,  and  that  tbe  same  be  first  applied 
to  the  payment  of  its  said  debt  By  agree- 
ment, the  property  has  been  sold  pending 
the  proceeding,  and  the  money  realized 
therefrom  Is  held  subject  to  the  decision  of 
the  court  as  to  the  conflicting  rights  and 
equities  of  the  several  parties.  Other  inter- 
ventions have  been  made  by  creditors  of  the 
canning  company,  but  special  consideration 
of  these  claims  is  not  necessary  to  the  dis- 
posfbon  of  this  appeal.  It  should  be  said, 
however,  that  these  Interveners  became 
creditors  of  the  canning  company  after  the 
debt  to  tbe  bank  was  contracted,  and  with- 
out notice  or  knowledge  of  the  alleged  lien. 
The  bank's  claim  Is  resisted  by  the  receiver 
on  the  ground  that  the  warehouse  receipts 
are  without  legal  force  or  validity,  and  that 
no  sufficient  showing  has  been  made  for  the 
establishment  of  a  merely  verbal  or  equita- 
ble lien.  Other  defenses  were  pleaded,  but 
the  above  are  the  only  contentions  made  in 
this  court  The  trial  court  found  for  tbe 
bank  that  it  had  an  equitable  lien  on  tbe 
proceeds  of  tbe  sale  of  the  cans  and  direct- 
ed their  application  to  the  payment  of  its 
claim. 

Appellant's  argument  is  quite  largely  di- 
rected to  the  invalidity  of  tbe  so-called  ware- 
house receipts.  It  may  be  conceded,  we 
think,  that  these  instruments  are  not  In  any 
Just  or  proper  sense  of  the  term  warehouse 
receipts.  The  canning  company  was  not  a 
warehouseman.  The  goods  in  question  were 
evidently  not  held  by  it  in  any  such  capac- 
ity. There  was  no  attempt  to  observe  the 
statutory  regulations  or  conditions  upon 
which  such  business  and  the  issuance  of 
such  papers  are  authorized.  See  Code,  Sf 
3122-3126,  inclusive,  and  the  amendments 
thereto  compiled  in  .the  Code  Supplement 
But  this  conclusion  does  not  dispose  of  the 
bank's  claim  of  lien,  nor  does  it  follow  that 
the  void  character  of  these  instruments  as 
warehouse  receipts  renders  them  of  no  value 
as  evidence  of  a  lien  valid  as  between  the 
parties  thereto.  It  is  entirety  clear  from 
these  receipts,  especially  the  one  last  given, 
that  it  was  intended  by  both  parties  to  there- 
by give  or  assure  to  the  bank  a  lien  upon  the 
cans  therein  described.  That  paper  is  in 
tbe  following  words:  "Warehouse  Receipt 
Know  All  Men  by  These  Presents,  That  the 
undersigned.  The  New  Glenwood  Canning 
Company,  of  Glenwood,  Iowa,  the- owner  of 
the  goods  and  merchandise  described  as  fol- 
lows, to  wit:  102,984  No.  2  empty  tin  cans, 
29,080  No.  3  empty  tin  cans,  now  stored  in 
its  evaporating  house  at  Glenwood,  Iowa, 
will  upon  presentation  of  this  re<*eipt  deliv- 
er the  aforesaid  goods  and  merchandise  to 
tbe  First  National  Bank  of  Omaha,  Nebr., 
in  default  of  the  payment  of  its  note  for 
$2000,  to  said  First  National  Bank  of  Oma- 
ha, Nebr.,  dated  August  10th,  1908,  and  due 
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Febrnaty  10,  1900,  to  secure  the  payment  of 
which  this  receipt  is  given.  This  is  the 
first  and  only  receipt  Issued  against  the 
goods  and  merchandise  above  described,  ex- 
cept a  receipt  delivered  to  said  banls  on  the 
10th  day  of  Febmary,  1908.  No  charge  for 
storage.  Upon  payment  by  the  said  New 
Glenwood  Canning  Company  of  its  note 
above  described,  the  said  First  National 
Bank  of  Omalia,  Nebr.,  by  its  acceptance 
hereof  agrees  to  surrender  this  receipt  to 
the  undersigned.  This  receipt  Is  given  In 
further  fulfillment  of  the  signer's  agreement 
to  give  the  same,  made  at  the  time  of,  and 
In  consideration  of,  the  loan  to  the  under- 
signed of  the  money  which  said  note  evi- 
dences, to  wit,  on  the  10th  day  of  February, 
1908.  Issued  this  17th  day  of  March,  1909. 
New  Olenwood  Canning  Company.  By  S.  I. 
Sawyer,  Sec  &  Treas." 

If  we  should  erase  the  heading  or  title, 
"Warehouse  Becelpt"  from  this  Instrument, 
It  would  quite  readily  pass  muster  as  a 
somewhat  awkwardly  expressed,  but  legally 
effective,  chattel  mortgage  or  pledge,  which 
no  court  would  refuse  to  enforce  against  the 
maker  and  against  all  others  except  subse- 
Quent  purchasers  without  notice.  It  imlnts 
out  and  describes  the  property  which  the 
owner  agrees  to  hold  and  deliver  upon  de- 
mand as  security  for  a  definitely  described 
debt,  and  the  instrument  is  to  become  void 
when  it  has  served  its  intended  purpose.  If 
It  had  been  acknowledged  and  placed  of  rec- 
ord it  might  have  been  of  no  value  as  a  stat- 
utory warehouse  receipt,  but  can  there 
be  any  reasonable  doubt  but  that  It  would 
have  created  a  valid  and  legally  effected 
lien?  We  see  no  reason  to  question  it.  The 
name  or  title  given  a  paper  is  not  of  deci- 
sive significance,  nor  is  the  form  of  words 
employed  material  if  the  Intent  to  give  or 
create  a  Hen  is  reasonably  clear.  That  in- 
tent being  shown  and  the  nonpayment  of 
the  debt  Intended  to  be  secured  thereby  be- 
ing proved  or  admitted.  It  Is  an  elementary 
proposition  of  equity  that  as  l>etween  the 
parties  to  such  transaction  the  lien  will  be 
recognized  and  Inforced  notwithstanding 
merely  formal  defects  In  the  manner  of  its 
creation.  Sutton  v.  Gibson,  119  Ey.  422,  84 
S.  W.  S36;  3  Pomeroy's  Equity  Juris.  (3d 
Ed.)  1235. 

[2]  Had  the  receivership  proceedings  here- 
in never  been  Instituted  and  the  canning 
company  were  still  an  Independent  going  con- 
cern, there  could  In  our  judgment  be  no 
doubt  whatever  of  the  right  of  the  bank  to 
maintain  action  against  it  for  enforcement 
of  the  lien  provided  for  In  the  instrument 
above  quoted;  and  tms,  not  because  the  can- 
ning company  was  a  warehouseman  or  could 
issue  a  valid'  statutory  warehouse  receipt, 
but  because  it  had  the  right  and  power  to 
pledge   ite  own   property  or   create  a   lien 


thereon  to  secnre  the  payment  of  Its  own 
debt.  The  fact  that  the  company  liad  gone 
into  the  hands  of  a  receiver  does  not  alter 
the  situation.  The  receiver  is  not  a  enbse- 
quent  purchaser  who  may  avoid  the  lien  for 
want  of  actual  or  constructive  notice,  nor 
do  the  intervening  creditors  occupy  such  re- 
lation. Atlantic  Trust  Co.  v.  Coal  Co.,  99' 
Iowa,  234,  68  N.  W.  097;  Seeley  t.  Seely- 
H.-Ii.  Co.,  130  Iowa,  626,  105  N.  W.  380,  114 
Am.  St  Rep.  452;  Boberts  v.  Corbin,  2» 
Iowa,  316,  96  Am.  Dec  146;  Warner  v.  Ja- 
mison, 52  Iowa,  72,  2  N.  W.  951;  Kimball  v. 
Gifford,  78  Iowa,  65,  42  N.  W.  583,  4  li.  R. 
A.  308;  Snow  v.  Winslow,  64  Iowa,  203,  6" 
N.  W.  191 ;  Com.  v.  Overbolt,  23  Pa.  Super. 
Ct  199;  Shinkle  v.  KnoU,  99  Bl.  Ak>.  274; 
Ins.  Co.  V.  Manistee,  77  Mich.  76,  43  N.  W. 
907;  Nealls  v.  Insley,  83  Misc.  Rep.  742,  ffT 
N.  Y.  Supp.  235;  Antra  v.  Railroad  Co.  (C 
C.)  104  Fed.  395;  Am.  T.  &  S.  Bank  v. 
McGetUgan,  162  Ind.  682,  62  N.  EL  793.  71 
Am.  St  Rep.  346. 

The  rules  to  which  we  have  referred  are- 
too  well  established  to  admit  of  serious  ques- 
tion, and,  the  decree  of  the  lower  court  be- 
ing in  accordance  therewith,  it  is  therefore- 
affirmed. 


STATE  T.  CHICAGO,  M.  &  ST.  P.  BT.  00. 

(Supreme  Court  of  Iowa.     April  6,  1911.) 

1.  COHKEBCE   (i   40*)— INTBASTATE  COMXEBCB. 

A  wholesale  coal  dealer  in  Iowa  procured 
shipment  of  coal  from  IIUdoIs  to  himself  as- 
consignee.  The  coal  was  there  held  nntil  sales 
were  made,  when  he  paid  the  freight  to  the  in- 
itial carrier,  and  had  the  cars  placed  on  the 
interchange  track,  and  tendered  a  written  bill- 
ing of  the  coal  to  carriers  for  shipment  to  oth- 
er points.  Held,  that  there  was  a  delivery  of 
the  coal  to  the  wholesaler  at  his  place  of  busi- 
ness, and  the  transportation  of  the  coal  under 
another  billing  was  intrastate  transportation 
governed  by  the  laws  of  Iowa. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  U  29,  30;   Dec.  Dig.  |  40.*] 

2.  Raiuwaos  (f  225*)— REOuLATiona— BOABO 
or  Kailboad  Comxibsionebs  —  Powsaa  — 
"SuPBavisB." 

The  power  conferred  on  the  Board  of  Rail- 
road Commissioners  by  Code,  |  2112,  giving  it 
general  supervision  of  all  the  railroads  in  the 
state,  is  not  limited  to  any  particular  subject, 
and  the  section  when  construed  in  connection 
with  section  2113,  and  Code  Supp.  1907,  {I 
2116,  2153,  authorising  the  board  to  make 
changes  in  the  mode  of  operating  railroads,  re- 
quiring railroads  to  furnish  cars  and  to  trans- 
port freight  without  change  of  cars,  empowers 
the  l>oard  to  require  a  carrier  to  accept  the  cars 
of  a  private  owner  or  of  a  carrier,  not  a  connect- 
ing carrier;  to  "supervise"  meaning  to  super- 
intend, to  direct  to  take  charge  over,  with  tha- 
power  of  direction. 

TEd.  Note.— For  other  eases,  see  Railroads, 
(}ent  Dig.  i  789:  Dec.  Dig.  |  225.* 

For  other  definitions,  see  Words  and  Phiaaes, 
vol.  8,  p.  6797.] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 
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Action  In  equity  to  require  tbe  defoidant 
company  to  obey  an  order  of  the  Railroad 
Gommissionars  of  the  State.  The  defendant 
appeals  from  a  judgment  for  the  plaintiff. 
Affirmed. 

William  EIUb  and  Cook,  Hnghes  &  Suther- 
land, for  appellant  H.  W.  Byers,  Atty.  Gen., 
and  George  Cosson,  for  the  Stat& 

SHERWIN,  0.  J.  The  controlling  facts  in 
this  case  are  as  follows:  The  Clark  Coal  & 
Coke  Company  and  other  companies  doing  a 
wholesale  coal  business  in  Davenport,  Iowa, 
bad  for  a  number  of  years  shipped  coal  from 
points  in  Illinois  to  themselTes  as  consignees 
at  Davenport,  and,  upon  receipt  of  orders 
for  said  coal,  they  would  pay  the  freight 
charges  of  the  initial  carrier  in  full,  have 
tbe  cars  of  coal  placed  on  the  interchange 
track,  and  thereafter  tender  a  written  bill- 
ing for  said  coal  to  the  defendant  company 
to  be  stiipped  to  'I'arious  points  in  Iowa  nn- 
der  the  Iowa  distance  tarifT.  The  defendant 
company  finally  refused  to  receive  said  coal 
under  such  billing,  unless  the  same  was  un- 
loaded and  reloaded  in  its  own  equipment 
Complaint  was  thereupon  made  to  the  Board 
of  Railroad  Commissioners  of  the  State, 
and  upon  a  hearing  an  order  was  made  re- 
quiring the  defendant  to  acc^t  said  coal  for 
transportation  in  whatever  equipment  load- 
ed without  requiring  a  reloading  in  its  own 
equipment  The  defendant  railway  company 
refused  to  comply  with  the  order  of  the  com- 
missioners, and  this  action  was  thereupon 
brought  t»  compel  compliance  therewith. 
The  defendant  answered  the  petition  and 
also  filed  a  cross-petition  asking  that  the 
said  order  of  the  Board  of  Railroad  Com- 
missioners be  set  aside;  the  substance  of 
tbe  answer  and  the  cross-petition  being  that 
the  order  was  an  attempt  on  the  part  of  the 
board  to  regulate  commerce  between  the  sev- 
eral states,  that  it  relates  to  shipments  be- 
tween the  states  and  not  to  a  shipment  orig- 
inating within  the  state  of  Iowa,  and  fur- 
ther alleging  that  the  Board  of  Railroad 
Commissioners  was  and  is  without  authority 
to  make  said  order  because  It  Is  contrary  to 
tbe  provisions  of  the  Constitution  of  tbe 
United  States. 

It  was  also  alleged  that  the  board  was 
without  authority  to  require  the  defendant 
to  accept  the  cars  mentioned  and  contem- 
plated by  said  order,  because  the  statutes  of 
the  state  only  require  it  to  accept  cars  from 
tbe  connecting  carrier  itself,  and  not  from 
an  individual  or  private  person  not  operat- 
ing a  line  of  railway.  It  should  first  be  de- 
termined whether,  under  the  facts  presented, 
tbe  shipment  tendered  to  the  defendant  was 
an  interstate  shipment  l%at  the  shipment 
from  Illinois  to  Davenport  was  such  a  ship- 
ment la  unquestioned,  but  it  does  not  neces- 
sarily follow  that  the  shipment  tendered  to 
tbe  defendant  was  merely  a  continuation  of 
such  interstate  ahlpment   There  could  be  an 


ending  of  its  interstate  character  by  a  deliv- 
ery to  the  consignee,  and  thereafter  its  trans- 
portation over  the  defendant's  road  from 
Davenport  to  some  other  point  within  the 
state  would  be  an  Intrastate  shipment  only, 
so  tliat  the  primary  question  for  determina- 
tion is  whether  there  was,  in  fact,  a  delivery 
by  the  Initial  carrier  to  the  consignees  in  Dav- 
enport [1]  The  agreed  statement  of  facts 
shows  that  the  coal  was  originally  consigned 
to  the  coal  companies  in  Davenport;  that  It 
was  held  there  until  sales  of  the  same  were 
made,  and  that  then  the  consignee  paid  the 
freight  to  the  initial  carrier,  and  had  the 
cars  placed  on  the  Interchange  track  for  the 
purpose  of  shipping  the  coal  to  the  purchas- 
ers thereof  on  the  line  of  the  defendant's 
road.  The  initial  carrier  had  thus  surren- 
dered all  control  over  the  cars,  and  the  con- 
signees had  themselves  assumed  full  posses- 
sion and  control  over  them.  The  respon- 
sibility of  the  carrier  was  ended  by  these 
acts  of  the  consignees,  and  thereafter  they 
assumed  the  risks  incident  to  their  posses- 
sion. We  are  of  the  opinion  that  there  was 
a  delivery  of  the  coal  to  the  consignees  in 
Davenport  and  that  its  transportation  un- 
der another  billing  governed  by  the  Iowa  dis- 
tance tariff  between  two  points  in  the  state 
la  not  an  interstate  shipment  but  is  an  in- 
trastate one  that  is  subject  to  the  laws  of 
tbe  state.  The  case  of  Gulf,  G.  &  S.  F.  R. 
Co.  V.  Texas,  204  U.  S.  408,  27  Sup.  Ct  380, 
61  L.  Bid.  540,  is  directly  in  point  and  is  de- 
cisive of  the  question.  See,  also,  Merchants' 
Transfer  Co.  v.  Board  of  Review,  128  Iowa, 
732,  106  N.  W.  211,  2  L.  R.  A  (N.  S.)  662, 
and  cases  cited  therein. 

The  appellant  contends  that  the  decision 
in  R.  Go.  V.  Texas  is  not  controlling  here,  be- 
cause there  tbe  carrier  accepted  the  ship- 
ment but  it  is  <dear  that  tbe  carrier  cannot 
fix  the  character  of  a  shipment  by  Its  act  of 
accepting  or  rejecting  It.  The  cases  relied 
upon  by  the  appellant  to  sustain  its  conten- 
tion that  the  shipments  in  question  were  in- 
terstate are  so  unlike  the  Instant  case  in 
their  facts  that  they  are  not  controlling. 
In  our  view  of  this  case,  the  serious  question 
Is  whether  the  Board  of  Railroad  Commis- 
sioners had  the  power  under  the  statute  to 
make  an  order  requiring  the  defendant  to 
accept  the  shipment  in  question  in  the  cars 
of  a  private  owner  or  in  the  cars  of  another 
carrier.  The  Board  of  Railroad  Commis- 
sioners seems  to  have  based  Its  order  on  the 
following  provision  of  section  2116  of  the 
Code  Supplement:  "Every  railroad  corpo- 
ration shall  •  •  •  furnish  cars  to  any 
and  aU  persons  who  shall  apply  therefor 
•  *  *  and  shall  also  receive  and  trans- 
port in  like  manner  the  empty  or  loaded 
cars  furnished  by  any  connecting  road." 
But  the  defendant  contends  that  this  stat- 
ute does  not  require  the  acceptance  of  cars 
from  any  person  save  and  except  a  "connect- 
ing road,"  and  that  tbe  Clark  Coal  Company 
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is  n6t  a  connecting  road  within  the  meaning 
of  the  statute.  A  literal  construction  of  this 
section  would  undoubtedly  sustain  the  de- 
foidant's  poeition,  but  whether  authority 
for  "the  order  be  found  in  this  section  or 
not,  if  such  authority  la  given  by  other  parts 
of  the  statute,  the  order  should  be  sustain- 
ed. [2]  Code,  i  2112,  says  that  the  Board  of 
Railroad  Commissioners  "shall  have  the  gen- 
eral supervision  of  all  railroads  In  the  state 
operated  by  steam,"  and  section  2113  pro- 
vides that,  when  in  the  Judgment  of  the 
board  any  change  In  the  mode  of  operating 
the  road  or  conducting  its  business  "is  rea- 
sonable and  expedient  in  order  to  promote 
the  *  •  •  convenience  and  accommoda- 
tion of  the  public,  the  board  shall  serve 
•  •  •  notice  upon  such  corporation  •  •  • 
of  the  changes  which  it  flnds  to  be  proper." 
The  power  of  supervision  given  by  section 

2112  Is  broad,  and  in  our  Judgment  sufficient 
warrant  alone  for  the  order  in  question. 
To  supervise  is  to  superintend,  to  direct,  to 
have  charge  over,  with  the  power  of  direc- 
tion. Webster's  International  Dictionary. 
The  Secretary  of  the  Interior,  being  charged 
by  the  United  States  statutes  with  the  su- 
pervision of  the  office  relating  to  the  public 
lands,  was  held  to  have  the  powet*  to  review 
ail  the  acts  of  the  local  officers,  and  to  cor- 
rect and  direct  a  correction  of  any  error 
committed  by  them.  Van  Tongeren  v.  Hef- 
fernan,  5  Dak.  180,  38  N.  W.  62.  An  act, 
giving  a  board  of  transportation  general  su- 
pervision of  railroads,  clothes  the  board 
with  the  necessary  powers  for  such  purpose. 
State  V.  Fremont,  E.  &  M.  V.  B.  Co.,  22  Neb. 
313,  35  N.  W.  118.  Of  course,  the  power 
conferred  by  section  2112  might  be  limited 
in  respect  to  any  particular  subject,  but  we 
find  nothing  In  the  statute  which  seems  to 
impose  a  limitation  on  the  matter  under 
consideration.  On  the  contrary,  the  tenor 
of  the  entire  statute  seems  to  be  in  harmony 
with    the  views   above  expressed.      Section 

2113  says  that  the  board  shall  notify  the 
railroad  company  of  any  change  in  the  mode 
of  operating  its  road  or  conducting  its  busi- 
ness that  may  be  considered  reasonable  and 
expedient  in  order  to  promote  the  conveni- 
ence and  accomodation  of  the  public.  It 
certainly  would  be  a  great  inconvenience  to 
the  public  to  be  compelled  to  unload  and  re- 
load In  the  defendant's  equipment  every 
car  of  coal  that  the  dealer  might  wish  to 
send  out  over  the  defendant's  road  simply 
because  the  coal  was  received  by  him  in  cars 
belonging  to  a  private  person  or  to  another 
road. 

In  State  v.  Mason  City  &  Ft  Dodge  R. 
Co.,  85  Iowa,  616,  62  N.  W.  490,  we  held 
that  the  railroad  commissioners  had  author- 
ity, under  the  provisions  of  section  2113,  to 
order  a  private  crossing  for  the  benefit  of 
the  landowner.  No  Just  distinction  can  be 
made  between  that  case  and  this  one,  and 


hence  it  Is  authority  for  our  conclusion  that 
the  order  in  question  was  anthorlzed  by 
section  2113.  The  general  intent  of  the  stat- 
ute Is  further  made  manifest  by  Code  Snpp. 
1907,  i  2153,  which  provides  that:  "E^ery 
owner  or  consignor  of  freight  to  be  trans- 
ported by  rUlway  from  any  point  within 
this  state  to  any  other  point  within  thii 
state  shall  have  tiie  right  to  require  that  the 
same  shall  be  transported  over  two  or  more 
connecting  lines  of 'railway,  to  be  transfer- 
red at  the  connecting  point  or  points  without 
change  of  car  or  cars,  if  in  car  load  lots, 
*  *  *  and  It  shall  be  the  duty,  upon  re- 
quest of  any  such  owner  or  consignor  of 
freight,  •  •  *  to  transport  the  freight 
without  change  of  car  or  cars,  if  the  ship- 
ment be  In  car  load  lot  or  lots."  The  Legis- 
lature in  the  statute  Just  quoted  evidently 
recognized  the  long-continued  custom  of  rail- 
roads of  receiving  the  cars  of  other  roads 
for  the  transportation  of  freight  over  their 
own  roads  withoub  breaking  bulk.  It  Is  a 
custom  so  general  as  to  be  within  the  knowl- 
edge of  all  men,  and  it  has  been  practised 
so  long  that  the  courts  will  take  Judicial  no 
tlce  of' it  B.,  C.  R.  &  N.  By.  Oo.  t.  Dey,  82 
Iowa,  312,  48  N.  W.  98,  12  L.  B.  A.  436,  31 
Am.  St  Bep.  477.  Under  the  authority  of 
section  2153,  the  owner  or  consignor  of 
freight  for  shipment  from  one  point  to  an- 
other within  the  state  require  the  carrier  to 
transport  It  without  change  of  cars.  We 
can  see  no  reason  why  the  same  requirement 
should  not  be  held  proper  under  the  facts 
presented  here,  and  we  believe  that  the  Leg- 
islature intended  to  and  did  clothe  the  board 
with  the  power  to  make  such  a  requirement 
when  deemed  reasonable  and  expedient  for 
the  convenience  and  accommodation  of  the 
shipper.  The  fact  that  section  2116  refers 
only  to  cars  of  connecting  roads  Is  not  very 
significant  In  view  of  the  general  powers 
conferred  by  sections  2112  and  2113.  It 
probably  never  occurred  to  the  members  of 
the  Legislature  that  a  railroad  company 
would  refuse  to  accept  freight  In  car  load 
lots  unless  loaded  In  its  own  cars.  An  ex- 
amination of  almost  any  freight  train  on 
any  road  in  the  United  States  would  tat- 
nish  a  sufficient  reason  for  a  contrary  con- 
clusion. 

We  reach  the  conclusion  that  the  Judgment 
should  be,  and  it  Is,  affirmed. 

Affirmed. 


WALLACE  et  aL  t.  INDEPENDENT 

SCHOOL  DIST.  OP  MILFOBD. 

DICKINSON  COUNTY,  et  al. 

(Supreme  Coart  of  Iowa.     April  6,  1911.) 
1.  Schools  akd  School  Distkicts  ({  37*>- 

CHANQE    of    BOUNOAJtlES— Procezdinos. 
Under  Code  Snpp.  1907.  i  2794a,  rdatiag 
to  the  establishment  of  consolidated  independent 
districts,  and  providing  that  when  a  petition  ii 
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signed  by  the  required  numlterof  resident  rot- 1 
ers  and  approved  by  tlie  county  superintendent  i 
the  board  of  directors  of  the  corporation  must 
•within  10  days  call  an  election,  such  directors  | 
may  act  at  a  special  meeting.  i 

[Ed.  Note.— For  other  cases,  see  Schools  and  - 
f^ohool  Districts,  Cent  Dig.  <  6S;   Dec  EHg.  | 
37.*] 

2.  ScHoous  AKD  School  Distbiotb  (|  37*)— 
Independent  Districts  —  Establishment 
OP  Boundaries— Pboceedinob— Notice. 

In  proceedings  under  Code  Sapp.  1907,  | 
2794a,  to  establish  a  consolidated  independent 
district,  notice  to  persons  in  interest  l>efore  sub- 
mitting the  matter  to  the  voters  is  not  required 
by  statute  and  is  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Schools  and  . 
School  Districts,  Cent.  Dig.  {  64;    Dec.  Dig.  { 
37.»] 

3.  Schools  and  School  Dibtbicts  (|  22*)— 
Independent   Districts— Establishment— 

Code'Supp.  1907,  i  2794a,  providing  for 
the  establishment  of  Independent  districts,  is 
not  unconstitutional  because  no  appeal  is  al- 
lowed to  the  county  superintendent  or  to  the 
superintendent  of  public  instruction. 

[E<d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  41;  Dec  Dig.  S 
22.*] 

4.  Schools  and  School  Districts  (|  38*)— 
Independent     Districts— Establishment. 

Code  Supp.  1907,  f  2794a,  providing  that 
when  a  written  description  of  the  boundaries  of 
contignons  territory  containing  not  less  than 
16  government  sections  within  one  or  more 
counties,  signed  by  one-third  of  the  voters  re- 
siding on  such  territory,  and  approved  by  the 
county  superintendent,  and  filed  with  the  board 
of  school  corporation,  requested  the  establish- 
ment of  a  consolidated  independent  district,  it 
shall  be  the  duty  of  said  board  to  call  an  elec- 
tion, applies  where  the  territory  involved  is  part 
of  an  independent  school  district. 

gSd.  Note.— For  other  cases,  see  Schools  and 
ool  DUtricts,  Dec.  Dig.  {  38.*] 

5.  Schools  and  School  Districts  (I  22*)— 
.     Independent   Districts— Establishment- 
Notice  of  Petition. 

Code  Supp.  1907,  f  2794a,  providing  for 
the  establishment  of  independent  districts  is 
constitutional  though  no  notice  of  the  filing  of 
the  petition  or  of  the  action  of  the  board  of  di- 
rectors is  necessary  thereunder. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  41;   Dec.  Dig.  { 
22.*] 
C.  Constitutional    Law    (J    70*)— Judicial 

Authority— Propbiett  or  STATirr*. 

Though  a  statute  is  of  doubtful  propriety, 
it  is  not  for  courts  to  repeal  or  amend  the  same. 

[E^.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  131;   Dec  Dig.  i  70.*] 

Appeal  from  District  Court,  Dickinson 
County;   D.  F.  Coyle,  Judge. 

Action  In  equity  to  declare  null  and  void 
tbe  enlarged  Independent  School  District  ot 
Mllford;   to  enjoin  the  election  of  directors, 
and   for   other   equitable  relief.     The  trial  | 
court  sustained  a  demurrer  to  the  petition, ! 
and  plaintiffs  appeal.    Affirmed.  j 

J.  W.  Cory,  for  appellants.  Francis  & 
Owen,  for  appellees.  i 

DEEMER,   J.     Prior  to  tlie  proceedings , 
-which  are  attempted  to  be  set  aside  by  this ; 


action,  there  were  in  4  townships  in  Diclrin- 
son  county,  Iowa,  23  subdlstricts  and  2  in- 
dependent districts,  to  wit,  tlie  Independent 
district  of  Milford  and  tbe  Independent  dis- 
trict of  Aiyiolds  Park.  In  virtue  of  the  pro- 
visions of  section  2794a  of  the  Code  Supple- 
ment of  1907,  more  than  one-third  of  tbe 
electors  within  the  limits  of  a  proposed  new  ■ 
district  petitioned  the  board  of  directors  of 
the  Independent  district  of  Milford  for  tbe 
enlargement  of  said  district  and  the  con- 
solidation thereof  with  certain  subdlstricts 
in  the  school  township  of  Okoboji,  Milford, 
and  Lakeside  and'  a  part  at  least  of  tbe  In- 
dependent district  of  Arnolds  Park.  Tbe 
petition  was  examined  and  approved  by  tbe 
county  superintendent  and  presented  to  the 
board  of  directors  of  the  Independent  dis- 
trict of  Milford,  which  board  at  a  special 
meeting  held  April  17,  1909,  ordered  that  an 
election  be  held  on  April  29tb  of  the  same 
year,  and  tliat  the  secretary  post  notices 
thereof  as  required  by  law.  These  notices 
were  posted,  and  an  election  was  held  on 
tbe  designated  day  resulting  in  a  vote  of  87 
for  the  proposition  and  45  against  Appeal 
was  taken  to  the  county  superintendent  and 
also  to  the  state  superintendent,  and  on  eacb 
appeal  plaintiff  and  other  objectors  were  de- 
feated, and  thereupon  they  commenced  this 
action  in  equity  to  have  all  proceedings  down 
to  the  date  the  suit  was  brought  to  wit, 
September  6,  1909,  declared  null  and  void. 

The  state  superintendent  in  deciding  the 
appeal  to  him  filed  an  opinion  from  which 
we  copy  the  following:  "Section  2794a,  under 
which  board  of  directors  of  the  Independent 
District  of  Milford  acted,  clearly  makes  it 
possible  for  any  of  its  citizens  at  any  time 
to  circulate  a  petition,  in  which  the  bounda- 
ries of  a  proposed  consolidated  Independent 
district  are  Indicated,  and  when  such  petition 
is  signed  by  tbe  required  number  of  resident 
voters  and  approved  of  by  the  county  super- 
intendent, and  presented  to  the  board  of  di- . 
rectors  of  the  corporation  in  which  the  larg- 
est number  of  voters  reside,  such  board  of 
directors  must  within  10  days  call  an  elec- 
tion, if  all  the  conditions  imposed  by  sec- 
tion 2794a  have  been  complied  with.  The 
contention  of  counsel  for  appellants  that 
such  election  can  be  called  only  at  the  annual 
meeting  of  the  board  is  at  variance  with  tbe 
language  and  at  variance  with  the  clear  in- 
tent of  section  2794a.  The  petition  may  l)e 
presented  at  any  time  and  when  presented 
in  proper  form  tbe  election  must  be  ordered 
within  10  days  thereafter,  but  no  district 
formed  as  tbe  result  of  such  election  can  be- 
gin Its  corporate  existence  until  the  Ist  day 
of  July  following  the  election  of  its  board  of 
directors,  as  provided  by  section  2794a.  The 
statute  in  question  places  very  grave  re- 
sponsibility upon  the  county  superintendent 
It  is  his  duty  to  weigh  carefully  the  interests, 
of  all  tbe  children  in  the  corporation  affected^ 


•For  othn  ease*  le*  aame  topic  and  teetlon  NUMBER  in  Dm.  Dig.  A  Am.  Dig.  Key  No.  Series  *  R«p'r  Inane*. 


Digitized  by 


Google 


806 


130  NORTHWBSTERN  BEPOBTSB 


(Iowa 


and  satisfy  himself  that  no  child  will,  In  the 
formation  of  the  proposed  district,  have  his 
rights  to  school  privileges  taken  away  or  be 
■o  situated  because  of  the  change  as  In  efCect 
to  deprive  him  of  such  privileges.  When 
the  county  superintendent  either  gives  or 
withholds  his  approval  to  the  petition,  he 
•  has  passed  upon  the  question  In  so  far  as 
the  law  grants  him  jurisdiction.  He  may 
not  snbseqnaitly  review  upon  appeal  the 
question  he  has  already  determined.  When 
the  petition  is  presented  to  the  proper  board 
of  directors,  the  board  must  determine:  (1) 
Whether  it  contains  the  signatures  of  at  least 
one-third  of  the  legal  voters  residing  on  the 
territory  of  the  proposed  district  (2) 
Whether  it  Is  approved  by  the  county  super- 
intendent (3)  Whether  the  territory  of  the 
proposed  Independent  district  comprises  not 
less  than  16  government  sections  of  land. 
(4)  WhettaCT  the  remaining  territory  of  any 
corporation  from  which  the  territory  is  tak- 
en is  contiguous  or  continuous.  (5)  Whether 
as  the  result  of  the  change  any  corporation 
Is  not  reduced  below  four  government  sec- 
tions. If  these  five  questions  are  answered 
in  the  affirmative,  the  board  must  proceed 
within  10  days  to  call  an  election  as  prescrib- 
ed by  law.  From  this  action  which  is  not 
discretionary  with  the  board,  no  appeal  will 
lie  to  the  county  superintendent  If  the 
board  has  proceeded  without  warrant  of  law, 
or  committed  errors  as  to  the  fact,  a  restrain- 
ing order  from  the  district  court  will  be  the 
proper  remedy." 

,  This  seems  to  be  a  correct  exposition  of 
the  law,  and  plaintiff  in  commencing  this  ac- 
tion followed  the  suggestion  contained  in  the 
last  clause  of  the  opinion.  That  the  exact  prop- 
osition presented  may  be  better  understood, 
we  here  copy  the  section  of  the  statute  in- 
volved: "When  a  written  description  describ- 
ing the  boundaries  of  contiguous  territory 
containing  not  less  than  sixteen  (16)  govem- 
ment  sections  within  one  or  more  counties 
IB  signed  by  one-third  of  the  electors  residing 
on  such  territory  and  approved  by  the  coun- 
ty superintendent  *  *  *  and  filed  with 
the  board  of  school  corporation  In  which  the 
portion  of  the  proposed  district  having  the 
largest  number  of  voters  is  situated,  request- 
ing the  establishment  of  a  consolidated  In- 
dependent district  it  shall  be  the  duty  of 
said  board  within  ten  days  to  call  an  election 
in  the  proposed  consolidated  Independent  dis- 
trict, for  which  they  shall  give  the  same 
notices  as  are  required  In  sections  twenty- 
seven  hundred  forty-six  (2746)  of  the  Code 
and  twenty-seven  hundred  and  fifty  (2,750) 
of  the  supplement  to  the  Code,  at  which 
meeting  all  voters,  residing  in  the  proposed 
Indepradent  district  shall  be  allowed  to  vote 
by  ballot  for  or  against  such  separate  or- 
ganization. If  a  majority  of  votes  cast  at 
such  election  shall  be  In  favor  of  such  in- 
dependent organization,  the  organization  of 
the  propooed  corporation  shall  be  completed 


by  the  electton  of  a  board  of  directors  as 
provided  in  section  twenty-seven  hnndred 
and  ninety-five  (2,795)  of  the  Code^  said  board 
to  organize  on  the  first  day  of  July  following 
unless  that  day  falls  on  a  Sunday,  In  which 
case  on  the  day  following.  All  taxes  pre- 
viously certified  shall  be  void  so  far  as  the 
property  within  the  limits  of  the  consolidat- 
ed independent  district  is  concerned,  and  all 
taxes  necessary  for  the  new  corporation  shall 
be  certified  and  levied  as  provided  In  section 
twenty-seven  hundred  ninety-six  (2,796)  of 
the  Code,  but  no  school  corporation  from 
which  territory  is  taken  shall,  after  the 
change,  contain  less  than  four  government 
sections,  which  territory  shall  be  contiguous 
and  so  situated  as  to  form  a  suitable  corix>- 
ratlon.  When  It  is  proposed  to  include  in 
such  district  a  town,  city  or  village,  the  vot- 
ers residing  upon  the  territory  outside  of 
the  town,  city  or  village  shall  be  entitled  to 
vote  separately  upon  the  proposition  for  the 
formation  of  such  new  district  by  presenting 
a  petition  of  at  least  twenty-five  per  cent 
of  the  voters  residing  upon  such  outside' 
territory,  and  If  the  majority  Of  the  votes  so 
cast  is  against  including  such  outside  terri- 
tory, then  the  proposed  Independent  district 
shall  not  be  formed."  Section  2794a,  Code 
Supp. 

[1]  All  of  the  proceedings  down  to  the 
time  of  the  commencement  of  this  suit  as 
outlined  in  the  section  quoted  were  regular; 
but  plaintiff  makes  the  following  objections 
to  the  procedure  and  to  the  statute  itself. 
It  is  contended  that  the  board  of  directors 
could  not  act  on  the  petition  at  any  other 
than  a  regular  meeting  and  that  its  proceed- 
ings at  a  special  meeting  were  invalid  and 
void.  The  statute  expressly  negatives  this* 
idea,  as  is  pointed  out  in  the  opinion  of  the 
state  superintendent  from  which  we  have 
quoted. 

[2]  2.  It  is  said  that  notice  should  have  been 
glvffli  to  all  parties  In  Interest  before  sub- 
mitting the  matters  to  the  electors ;  bat  the 
statute  does  not  require  such  notice,  and 
there  is  no  reason  In  law  for  the  giving 
thereof.  There  Is  nothing  in  the  thought  that 
the  statute  is  unconstitutional  because  It 
makes  no  provision  for  notice. 

[3]  3.  It  Is  said  that  the  statute  Is  Invalid 
because  no  appeal  Is  allowed  to  the  county 
superintendent  or  to  the  snperlntend«it  of 
public  Instruction;  but  there  is  nothing  In 
the  point  State  v.  Grefe,  139  Iowa,  18,  117 
N.  W.  13.  Moreover,  an  appeal  was  taken 
to  each  of  these  oflScials,  and  plaintiff  was 
defeated  In  each  Instance. 

[4]  4.  It  Is  further  argued  that  the  statute 
does  not  apply  to  Independent  districts;  bat 
this  point  is  ruled  otherwise  In  School  Dlst 
V.  New  Independent  School  Dist  of  Kelley, 
120  Iowa,  119,  94  N.  W.  284. 

[S]  6.  Various  other  constitutional  queBtI<Hi8 
are  raised  most  of  which  depend  upon  the 
single  proposition  that  plaintiff  woa  given 
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no  notice  of  the  filing  of  the  petition  or  of 
the  action  of  the  board.  There  Is  nothing 
in  any  of  them.  See  Grefe  Case,  supra.  The 
consolidation  did  not  In  any  manner  affect 
plalntilTs  property  rights. 

[I]  6.  The  only  proposition  of  any  merit  Is 
that  the  Independent  district  of  Arnolds 
Park  is  left  with  lees  than  four  sections  of 
land.  This  point  is  relied  upon  In  argument 
and  la  vigorously  pressed;  but  there  Is  noth- 
ing In  the  j)etltlon  to  which  the  demurrer 
■was  sustained  to  substantiate  the  claim. 
There  is  no  proper  or  competent  showing  as 
to  the  original  boundaries  of  the  Arnolds 
Park  district  The  section  imder  which  the 
proceedings  In  this  case  were  had  has  here- 
tofore been  considered  by  this  court  In  State 
V.  Board  of  Directors,  127  N.  W.  982,  where- 
in the  court  was  equally  divided  In  opinion 
regarding  one  point  not  involved  In  the  con- 
troversy, and  we  there  suggested  difficulties 
In  the  constmctlon  and  operation  thereof. 
In  the  late  case  of  School  District  v.  Ind 
District,  128  N.  W.  848,  the  statute  Is  again 
construed,  and  most  of  the  questions  raised 
by  appellant  on  this  appeal  are  answered. 
The  statute  is  of  doubtful  propriety;  but  it 
is  not  for  us  to  repeal  or  amend  the  same. 
This  mnst  be  done  by  the  Legislature,  If  at 
all.  That  body  has  plenary  power  in  such 
matters,  and  there  is  no  merit  in  any  of  the 
objections  made  to  the  law  upon  constitution- 
al grounds. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  mnst  be,  and  it  is,  affirmed. 


JOHNSON  «t  aL  v.  BLBOTRIO  PARK 

AMD8BMBNT  CO. 
(Supreme  Court  of  Iowa.     April  6,  1911.) 

1.  Lardlobd  and  Tenawt  (|  112*)— Fortei- 
TUBE  or  Lkasb— Wafvib. 

A  lessor  who  accepts  rent  accruing  after 
a  breach  of  condltioa  by  tbe  lessee  Justifying 
a  forfeiture  with  knowledge  thereof,  or  who 
recognizes  in  any  way  the  continued  existence 
of  the  lease,  waives  the  forfeiture,  but  a  re- 
ceipt of  rent  accruing  prior  to  the  breach  la 
not  a  waiver. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  Si  343-S40 ;  Dec.  Dig. 
I  112.»] 

2.  Landlobd  and  Tknakt  ({  112*)- FoBrai- 
TUBK  or  Lkabb— Waivkb. 

A  lessor  in  a  lease  for  a  term  of  years  be- 
ginning February  Ist  and  stipulating  for  an 
annual  rent  payable  July  1st  of  each  year,  who 
receives  rent  for  a  year  after  its  matarity,  but, 
before  the  expiration  of  the  year,  waives  a  for- 
feiture for  the  lessee's  breach  of  condition,  since 
a  lessor  receiving  unearned  rent,  whether  dae 
or  to  become  due,  may  not  deny  the  right  of 
the  lessee  to  enjoy  the  premises  during  ue  pe- 
riod for  which  rent  has  been  paid. 

[ESd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  343-349;   Dec.  Dig. 

3.  Landlobd  and  Tenant  (§  103*)— Lease— 
oonstbuction. 

A  lease  subject  to  stipulated  conditions  an- 
der  penalty  of  a  forfeiture  at  the  election  of 


the  lessor,  and  stipulating  that,  on  a  breach  by 
tbe  lessee  of  any  of  the  covenants,  be  would, with- 
out fnrther  notice,  surrender  tne  premises,  is 
not  terminated  by  mere  notice  of  the  election 
of  the  lessor  to  forfeit  the  lease  for  breach  of 
conditions,  and  such  notice  merely  indicates 
the  purpose  by  forfeiture  to  terminate  tbe 
lease,  and  the  relation  of  landlord  and  tenant 
continue  after  such  notice. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  f  341;  Dec.  Dig.  | 
103.*] 

4.  Landi:x>bd  and  Tenant  ({  112*)— Bbeaoh 
OF   Condition— FoBFErruBE—WAivEB. 

Where  a  lessor  in  a  lease  for  a  term  of 
years,  beginning  February  1,  1008,  for  an  an- 
nual rent  payable  on  July  Ist  each  year,  receiv- 
ed the  rent  on  September  «,  1909,  for  that 
year,  and  subsequently  sued  for  possession  of 
the  premises  for  breach  of  conditions  by  the 
lessee,  and  the  trial  occurred  February  1,  1910, 
the  payment  of  tbe  rent  operated  as  a  waiver 
of  the  forfeiture,  and  defeated  the  action. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Cent.  Dig.  ||  343-349 ;    Dec.  Dig. 

5.  Pleading    (|    246*)  — Petition  — Aicend- 

ICENTS. 

An  amended  petition  in  an  action  by  a 
lessor  for  possession  for  breach  of  conditions 
by  the  lessee,  which  alleges  grounds  of  forfei- 
ture other  than  those  alleged  in  the  original  pe- 
tition, but  which  does  not  aver  that  such 
grounds  were  unknown  at  the  time  the  lessor 
received  rent  for  a  period  ending  subsequent 
to  the  commencement  of  the  action,  is  proper- 
ly disallowed. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  676-683 ;    Dec  Dig.  f  246.*] 

6.  Evidence  (|  441*)— Paboi.  Evidence— V a- 
BTiNO  Lease. 

A  written  lease  of  land  for  an  amusement 
park  for  a  term  of  years  beginning  February 
1st,  which  stipulates  that  the  lessee  shall  pay 
$300  for  the  first  year  and  $360  per  year  there- 
after, all  payable  on  July  Ist  each  year,  makes 
tbe  rent  payable  for  the  year,  and  not  merely 
for  the  summer  season,  and  evidence  that  it 
was  understood  that  the  premises  should  be 
used  only  during  the  summer  months,  and  that 
the  amusement  park  season  would  close  in  Sep- 
tember of  each  year,  was  inadmissible  as  vary- 
ing the  lease. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2030-2047;    Dec.  Dig.  {  441.*] 

Appeal  from  District  Court  Blackbawk 
County;   Charles  E.  Ransier,  Judge. 

Action  for  possession  of  land  resulted  In 
the  dismissal  of  the  petition.  Plaintiffs  ap- 
peal.   Affirmed. 

Mears  ft  Lovejoy,  for  appellants.  Edwards 
ft  Longley,  for  appellee. 

LADD,  J.  Plalntiers  leased  to  defendant 
certain  land  to  be  used  for  an  amusement 
park  for  a  term  of  five  years  beginning 
February  1,  1908.  The  rental  agreed  upon 
was  "$300  for  the  year  of  1008  and  $350  per 
year  thereafter,  all  payable  on  the  first  day 
of  July  of  eadb  year."  The  lease  provided 
tliat  the  premises  should  not  be  used  for  un- 
lawful purposes  under  penalty  of  forfeiture 
at  the  eliectlon  of  the  lessor,  and  that,  upon 
breach  of  any  of  the  conditions  therein,  de- 
fendant without  notice  would  surrender  tbe 
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same.  Tbe  lessee  faUed  to  pay  the  rent 
July  1,  1909,  and  on  August  Slst  following 
the  lessor  caused  to  be  served  on  defendant 
a  notice  of  forfeiture,  and  that  he  be  given 
I)08ses8ion  on  September  7th ;  such  forfeiture 
being  grounded  on  the  breach  of  stipulation 
to  pay  rent  and  of  the  condition  against 
tbe  use  of  the  premises  for  unlawful  pur- 
poses, It  being  alleged  that  Intoxicating  liq- 
uors had  been  sold  thereon  and  that  gam- 
bling devices  had  been  in  operation.  On  Sep- 
tember 8,  1909,  the  defendant  paid  the  rent 
which  became  due  July  1st  previous,  and 
on  S^tembor  10,  1909,  this  action  for  the 
possession  of  the  premises  was  begun.  By 
way  of  amendment,  plaintiff  alleged  as  other 
grounds  of  forfeiture  the  sale  of  cigarettes 
and  cigarette  wrappers  on  the  premises  and 
the  exhibition  of  obscene  pictures,  stating 
that  plaintiffs  were  without  knowledge  of 
these  violations  of  law  at  the  time  of  tbe 
notice  of  forfeiture.  This  amendment  was 
stricken  on  motion  of  defendant  The  de- 
fendant then  interposed  a  plea  of  abatement 
on  the  ground  that  the  lessors  by  accepting 
the  rent  payable  for  tbe  year  ending  Feb- 
ruary 1,  1910,  nearly  five  months  beyond 
the  time  of  payment,  waived  tbe  breaches 
alleged  and  were  estopped  from  claiming  a 
forfeiture.  Tbe  d^endant  demurred  to  this 
plea  for  that  (1)  tbe  rent  had  accrued  prior 
to  receiving  payment;  (2)  the  lease  already 
had  been  declared  forfeited ;  and  (3)  tbe  de- 
fendant has  remained  in  possession  and  the 
payment  was  of  rents  earned  previously  and 
while  the  action  had  been  pending.  This 
demurrer  was  overruled,  and  plaintiffs  an- 
swered the  plea  of  abatement  by  alleging 
that  In  executing  tbe  lease  the  parties  there- 
to contemplated  "that  the  payment  of  rent 
on  July  Ist  of  each  year  was  payment  for 
the  summer  season  of  each  year,"  and  de- 
nied that  the  rent  paid  covered  a  period  up 
to  February  1,  1910,  and  denied  that  by 
reason  of  the  allegations  of  the  plea  of 
abatement  the  action  was  prematurely 
brought  Thereupon  defendants  again  de- 
marred  for  that  the  facts  above  stated  con- 
stituted no  defense  to  the  plea,  and  that  it 
was  sought  to  vary  the  terms  of  a  written 
contract  by  parol.  This  demurrer  was  sus- 
tained. Thereupon  plaintiffs  elected  to  stand 
on  the  ruling,  and,  on  motion  of  defendant. 
Judgment  abating  the  suit  was  entered.  The 
appeal  therefrom  presents  for  our  considera- 
tion several  rulings  which  will  be  taken  up 
In  tbe  order  of  their  importance. 

1.  Tbe  rental  for  the  period  of  one  year 
was  payable  on  the  1st  day  of  July  of  each 
year  of  the  term  of  Ave  years  beginning 
February  1,  1908.  The  payment  of  the  rent 
then,  which  became  due  July  1,  1909,  on 
September  8  following,  gave  the  use  of  the 
premises  until  February  1,  1910,  or  nearly 
five  months  in  advance  of  such  payment 
Did  the  receipt  thereof  by  the  landlord 
waive  his  right  to  forfeit  the  lease  because 
of  prior   breaches   of   its  conditions?     [1] 


Any  act  of  tbe  lessor  done  with  knowledge 
of  a  breach  of  condition  by  the  lessee  affirm- 
ing the  existence  of  the  lease  is  a  waiver  of 
such  forfeiture.  24  Cyc.  1360.  [1]  Accei>t- 
Ing  rent  which  will  accrue  after  tbe  t>rea<A 
of  condition  contained  in  the  lease  as  tbls 
recognizes  the  continuing  force  of  that  In- 
strument is  a  waiver  of  the  right  to  declare 
a  forfeiture  and  to  re-enter,  providing  the 
lessor  in  receiving  the  rent  does  so  'with 
knowledge  of  the  particular  breach.  On  the 
other  baud,  if  the  rent  received  by  the  land- 
lord accrueid  prior  to  the  breach  of  condition 
in  the  lease,  there  is  no  waiver,  for  no  more 
has  been  paid  than  the  landlord  might  have 
exacted,  evoi  though  tbe  lease  were  for- 
feited. 

These  rules  are  thus  stated  in  2  Coke  on 
Littleton  (1  Am.  from  the  19th  London  Ed.) 
211b,  I  341:  "If  the  feoffer  had  distrained 
for  tbe  rent  for  nonpayment  whereof  tbe 
condition  was  broken,  he  should  never  enter 
for  the  condition  broken;  fent  he  may  re- 
ceive that  rent  and  acquit  the  same  and  yet 
enter  for  the  condition  broken.  But  If  he  ac- 
cept the  rent  due  at  a  day  after,  he  shall  not 
enter  for  the  condition  broken  because  be 
thereby  afflrmeth  the  lease  to  have  and  contin- 
ue." So  in  Greene's  Case,  24  EUz.  (1  Cro.  Ells. 
3) :  "It  was  clearly  resolved  that  the  bare  re- 
ceipt of  the  rent  after  the  day  was  no  bar, 
for  it  was  the  duty  due  to  him  (tbe  land- 
lord), but  a  distress  for  the  rent  or  a  re- 
ceipt of  tbe  rent,  due  at  another  day,  was  a 
bar;  for  these  acts  do  affirm  the  lessee  to 
liave  lawful  possession."  See  2  Tiffany  on 
Landlord  and  Tenant,  1387;  24  Cyc.  1361; 
18  Am.  &  Eng.  Cyc.  Law  (2d  Ed.)  382;  2 
Taylor's  Landlord  and  Tenant,  499. 

These  rules  are  not  questioned,  but  plain- 
tiff argues  that,  as  ail  the  rent  paid  was 
due  July  1st,  receiving  It,  although  cover- 
ing a  period  In  the  future,  did  not  constitute 
a  waiver  of  the  several  breaches  alleged. 
[3]  The  theory  on  which  the  waiver  in 
such  a  case  is  based  is  that,  by  receiving 
rent  payable  for  tbe  use  of  tbe  premises  in 
the  future,  the  landlord  acknowledges  the 
binding  force  of  the  lease  for  a  like  period, 
and  It  Is  not  perceived  that  tbe  circum- 
stances that  only  a  portion  of  that  paid  is 
for  future  occupancy  can  obviate  the  appli- 
cation of  the  rule.  Had  the  rental  been 
payable  by  the  month,  the  receipt  of  a 
mouth's  rent  In  advance  would  have  waived 
any  breach  of  condition  In  the  lease  then 
known.  The  act  of  receiving  the  rent  rec- 
ognized the  existence  of  the  lease,  and  as- 
sented to  its  continuance  for  tbe  period  for 
whldi  the  rent  was  paid.  To  hold  otherwise, 
and  to  permit  the  landlord  to  recover  pos- 
session of  tbe  premises  wh«i  he  has  al- 
ready received  from  his  tenant  the  renlB 
stipulated,  would  be  Inequitable  and  Dn]u8t 
Comber  v.  Hackett,  6  Wis.  323,  70  Am.  Dec. 
467.  Suppose  the  rent  for  a  month  were  pay- 
able In  advance  on  the  first  day  of  the  montb, 
but  should  be  received  at  some  time  during 
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tbe  month;  would  this  be  waiver  of  known 
breaches  because  of  the  recognition  of  the 
continued  existence  of  the  lease?  The  Su- 
preme C!ourt  of  Minnesota  so  held  in  Kenny 
V.  Sen  Si  Lun,  101  Minn.  263,  112  N.  W. 
220,  11  li.  R.  A.  (N.  S.)  831.  The  jlrindple 
involred  was  precisely  like  that  in  the  case 
at  bar.  In  Bai1)er  ▼.  Stone,  104  Mich.  90, 
62  N.  W.  139,  the  monthly  rent  of  $7  fell 
due  September  1,  1892,  and  there  was  $4.60- 
back  rent.  On  the  following  day,  the  tenant 
paid  $8.60,  and,  the  landlord  after  waiting 
several  days,  began  summary  proceedings 
for  possession,  in  holding  that  the  action 
could  not  be  maintained  the  court,  speak- 
ing through  Hooker,  said:  "The  fact  that 
rent  was  payable  in  advance  does  not  make 
the  actual  use  of  the  premises  any  the  less 
the  consideration  for  the  payment  The 
landlord  by  receiving  the  monthly  payment 
recognizes  tbe  right  rff  his  tenant  to  occupy 
for  the  succeeding  month.  He  is  under  no 
obligation  to  receive  less  than  the  monthly 
payment  What  excuse  is  there  for  his  do- 
ing so,  unless  he  expects  to  give  something 
In  return?  By  the  terms  of  the  lease  a 
failure  to  pay  rent  gives  an  Immediate  right 
of  re-'entry  without  recourse  to  legal  pro- 
ceedings. Pendhlll  v.  Minfng  Company,  64 
Mich.  179,  81  N.  W.  100.  But  If  the  land- 
lord receives  a  portion  of  such  rent,  al- 
though not  in  full  compliance  with  the 
terms  of  tbe  lease,  may  be  still  re-enter 
claiming  the  forfeiture,  and  at  the  same 
time  retain  money,  the  only  consideration 
for  which  is  future  occupation?  In  such 
case,  we  think  that  the  receipt  of  the  money 
is  a  recognition  of  the  right  to  occupy  the 
premises  for  the  period  which  such  sum 
would  cover,  to  say  the  feast,  and  we  do  not 
see  how  the  case  is  different  where  the  pay- 
ment is  made  after  notice,  except  as  to 
amounts  actually  earned." 

It  would  seem  but  just  that  the  tenant 
should  be  permitted  to  remain  In  possession 
for  the  period  covered  by  the  rent  paid,  un- 
less this  might  be  forfeited  by  subsequent 
breaches.  As  said  in  the  last  case  cited,  it 
would  be  "inconsistent  for  a  landlord  to 
assert  a  forfeiture  and  termination  of  a 
lease  which  he  does  by  his  notice  and  ac- 
tion, and  at  the  same  time  take  and  retain 
money,  his  only  right  to  which  is  predicated 
npon  the  continuance  of  the  tenant's  right 
to  occupy  under  the  lease."  In  that  case  it 
was  suggested  that  the  payment  of  four- 
sevenths  of  the  monthly  rent  entitled  the 
tenant  to  occupy  four-sevenths  of  a  month 
and  is  peculiar  in  that  respect  That  some 
dlRlculty  might  be  involved  in  determining 
what  portion  of  the  year's  rent  defendant 
should  have  paid  for  the  use  of  tbe  prem- 
ises up  to  the  time  of  the  proposed  re-entry 
cannot  obviate  the  application  of  the  prin- 
ciple that  receiving  payment  for  such  use  in 
the  future  acknowledged  that  the  lease 
should  continue.  Many  of  the  text-books 
and  decisions  in  stating  the  rule  speak  of 


receiving  rent  which  has  accrued  as  not 
constituting  a  waiver.  But  the  reason  for 
the  rule  indicates  clearly  that  the  word 
"accrued"  Is  employed  as  synonymous  with 
"earned."  In  Gudgel  v.  Sutherland,  117 
Iowa,  309,  90  N.  W.  623,  it  was  so  regarded 
In  construing  a  statute,  and  the  lexicog- 
raphers Justify  such  use  of  the  word  in 
reference  to  rent  defining  it  as  "Added  as 
Increase;  accumulated  as  Interest  or  rent" 
The  true  principle  is  that  one  may  not  re- 
ceive unearned  rent  whether  due  or  to  be- 
come due,  and  at  the  same  time  deny  the 
right  to  enjoy  the  use  for  which  such  roit 
has  been  paid. 

It  is  contended,  however,  ttiat  the  lease 
had  been  terminated  by  tbe  notice  of  election 
to  forfeit  prior  to  receiving  tbe  rent  and  for 
this  reason  there  was  no  waiver.  Formerly, 
actual  entry  seems  to  have  been  essential 
to  the  enforcement  of  a  forfeiture,  but  under 
modem  methods  this  is  not  essential.  It 
seems  now  to  be  sufhcient  that  the  landlord 
clearly,  unequivocally  assert  by  word  or  act 
his  intention  that  the  tenancy  shall  come  to 
an  end  as  by  Instituting  a  suit  In  ejectment 
or  subletting.  2  Tiffany,  Landlord  and 
Tenant,  1404.  And  the  terms  of  a  lease  are 
often  such  that  it  may  be  terminated  by 
some  lesser  emphatic  assertion  of  the  land- 
lord's present  right  to  the  property.  [4]  It 
seems  unnecessary  in  view  of  the  provision 
of  the  lease  now  under  consideration  to  re- 
view the  authorities  on  this  question,  for 
the  lease  before  us  merely  stipulated  con- 
ditions "under  penalty  of  a  forfeiture  of 
all  his  (lessee's)  rights  under  this  lease  at 
the  election  of  the  party  of  the  first  part; 
and  at  the  expiration  of  this  lease  or  upon 
a  breach  by  said  lessee  of  any  of  said  cov- 
enants herein  contained  he  will  without  fur- 
ther notice  of  any  kind  quit  and  surrender" 
the  premises.  Plainly  enough  to  terminate 
the  lease  something  more  than  the  mere 
notice  of  election  of  the  lessor  was  essential. 
Such  notice  no  more  than  indicated  the  pur- 
pose by  forfeiture  to  terminate  the  lease. 
By  Its  terms  the  election  does  not  luve  that 
effect,  and  therefore  the  relation  of  the 
landlord  and  tenant  cannot  be  said  to  have 
entirely  ceased  prior  to  the  receipt  of  the 
rent 

[S]  Plaintiffs  contend  that,  inasmuch  as 
the  trial  occurred  after  February  1,  1910, 
payment  of  rent  in  advance  until  that  date 
ought  not  to  be  treated  as  a  waiver  of  the 
breaches  alleged.  In  support  of  this  prop- 
osition, authorities  are  cited  holding  that 
receipt  of  rent  after  action  for  possession 
has  been  l)egun  will  not  waive  forfeiture,  for 
the  tenant  is  liable  for  the  use  and  occupa- 
tion for  all  the  time  he  is  in  possession,  and, 
if  tbe  landlord  is  willing  to  receive  and  the 
tenant  pay  the  contract  rental,  this  is  but 
an  adjustment  of  liability  for  tbe  use  and 
occupation.  Cleve  v.  Mazzoni  (Ky.)  45  S.  W. 
88 ;  2  Tiffany  on  Landlord  and  Tenant,  1390 ; 
2  Taylor  on  Landlord  and  Tenant,  f  497. 
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Manifestly  these  are  not  in  point  for  for- 
feiture lias  not  been  ^ected  by  the  termina- 
tion of  the  lease,  nor  are  decisions  in  polat 
holding  that  payment  of  rent  up  to  the 
time  the  notice  of  forfeiture  has  fixed  for 
the  time  of  its  termination.  If  the  breaches 
were  walred  in  fact,  they  are  not  reinstated 
by  reason  of  the  delay  In  proceedings  to 
obtala  possession.  But,  even  if  the  law 
were  as  contended,  the  dates  of  the  respec- 
tive rulings,  save  that  on  the  motion  for 
Judgment,  are  not  disclosed  by  the  record, 
and,  to  uphold  the  orders  sustaining  the  de- 
murrers, the  presumption  must  prevail  that 
they  were  entered  prior  to  the  expiration  of 
the  period  for  which  rent  was  paid.  The 
court  rightly  ruled  that  the  breaches  of  con- 
ditions were  waived  by  receiving  the  rent 
for  the.  entire  year. 

[6]  2.  The  amendment  alleging  grounds  of 
forfeiture  other  than  those  mentioned  in 
the  petition  were  properly  stricken  for  that 
pleading  did  not  aver  that  such  grounds 
were  unknown  to  plaintiffs  at  the  time  of 
receiving  the  rent;  it  alleging  want  of 
knowledge  at  the  time  of  serving  the  notice 
of  forfeiture  which  was  seven  or  eight  days 
previous. 

8.  In  answer  to  the  plea  in  abatement, 
plaintiffs  alleged  that  in  executing  the  lease 
the  parties  thereto  contemplated  the  use 
of  the  premises  "for  the  purposes  of  an 
amusement  park  and  tlut  such  use  should 
continue  during  the  summer  months  and  that 
said  park  season  would  dose  on  or  about 
the  first  of  September  of  each  year,"  and,  in 
substance,  that  the  rent  stipulated  was  for 
the  summer  season.  [7]  The  lease  stipulat- 
ed that  defendant  agreed  "to  pay  •  •  • 
the  rent  for  said  premises  as  follows:  $300 
for  the  year  of  1908  and  $350  per  year  there- 
after, all  payable  on  the  first  day  of  July 
each  year."  Plainly  the  rent  was  payable 
for  the  year  and  not  for  the  summer,  and 
the  answer  but  sought  to  vary  a  written 
instrument  by  pleading  an  inconsistent  parol 
contemporaneous  understanding.  Manifestly 
this  was  not  permissible,  and  the  court 
rightly  so  held  in  sustaining  the  demurrer. 

AflSrmed. 


SHiVniS  T.  DBRESMORB  et  al. 
(Supreme  Court  of  Iowa.    April  6,  1911.) 

Fraud   (§  20*)  — Falsb  Rkpskskktatioks — 

Characteb  or  Land. 

Where  defendant  in  maldng  an  exchange  of 
land  made  a  personal  examination  before  ac- 
cepting the  proposition  and  knew  at  the  time  of 
the  exchange  that  be  would  be  required  to  incur 
a  subetantlal  outlay  in  the  adoption  of  some 
drainage  project  to  protect  the  farm  from  over- 
flow from  a  particular  stream,  he  was  not  en- 
titled to  damages  for  alleged  false  representa- 
tions concerning  the  amount  of  the  land  sub- 
ject to  overflow  from  that  source. 

nsa.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  17,  18;    Dec.  Dig.  |  20.»] 


Appeal  from  District  Conrt,  Fremont  Coun- 
ty; A.  B.  Thomell,  Judge. 

Action  to  foreclose  a  mortgage.  The  de- 
fendants admitted  the  note  and  mortgage, 
but  interposed  a  connterdalm  for  damages 
for  false  representations.  There  was  a  trial 
to  the  court  and  a  decree  for  plaintiff  for 
the  fuU  amount  of  his  mortgage  and  dis- 
missing the  counterclaim.  The  defendants 
have  appealed.    Affirmed. 

M.  J.  Wade,  for  appellanta.  W.  B.  Mitch- 
ell, for  appellee. 

BVANS,  J.  The  plaintiff  Is  a  residrait  of 
South  Dakota,  and  the  defendant  a  lawyer 
of  Waukon,  Iowa.  On  July  27,  1906,  they 
entered  into  a  contract  for  the  exchange  of 
their  respective  equities  in  certain  incumber- 
ed lands.  Under  this  contract  the  d^endant 
was  to  pay  to  the  plaintiff  a  dlffermce  or 
"boot"  of  $6,600.  For  this  sum  the  defwd- 
ant  executed  to  the  plaintiff  hla  note  and 
mortgage  covolng  the  land  purchased  by 
him  from  the  plaintiff.  This  is  the  note  and 
mortgage  now  Included  In  the  plalntifTs  fore- 
closure, and  the  land  covered  thereby  is  the 
subject  of  the  alleged  false  representations 
of  which  d^mdant  complains  in  his  connter- 
clalm.  The  land  so  covered  consists  of  a 
farm  of  983^^  acres  located  on  the  Missouri 
river  bottoms  In  Fremont  county,  and  con- 
tains considerable  improvemeots.  The  com- 
plaint of  defendant  is  that  the  plaintiff  rep- 
resented to  him,  in  substance,  that  the  farm 
was  first  class  and  capable  of  raising  90 
bushels  of  com  to  the  acre  and  worth  from 
$90  to  $75  per  acre;  whereas,  In  truth,  the 
farm  was  low  and  flat  and  subject  to  ovw- 
flow  and  was  wtRth  much  less  than  the 
amount  stated. 

Prior  to  the  n^otlatlcms  for  the  exchange, 
the  parties  were  strangers  to  each  other, 
and  their  preliminary  negotiations  were  car- 
ried on  In  the  main  by  correq>ondence.  The 
plaintiff  desired  to  s^  this  farm  In  question 
subject  to  a  mortgage  thereon  of  $25,000.  The 
defendant  was  the  owner  of  equities  in  4,000 
acres  or  more  of  Minnesota  land,  most  of 
which  he  held  under  contract  from  a  rail- 
road company  and  from  the  University,  and 
which  was  Incumbered  by  mortgages  and 
unpaid  purchase  money  for  nearly  $26,000. 
For  the  most  part  they  were  cheap  unhn- 
proved  lands.  After  a  tentative  proposition 
had  beoi  made  by  the  plaintiff,  the  defend- 
ant went  to  Fremont  county  in  company 
with  the  plaintiff  to  see  the  land  In  ques- 
tion. He  arrived  there  on  July  25th  and 
spent  portions  of  three  days  In  an  examina- 
tion of  the  land  and  in  various  inquiries  con- 
cerning the  same.  At  the  expiration  of  that 
time  the  tentative  proposition  was  accepted, 
and  the  contract  was  executed.  On  the  east 
side  of  this  land  are  large  bluffs  covering  a 
considerable  area.    Out  of  these  bluffs  comes 
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"Plum  creek,"  which  has  a  deep  channel 
nutU  It  strikes  the  fevel  lands  en  the  bottoms. 
When  it  reaches  the  level  lands,  it  loses  Its 
bank  and  ceases  to  have  a  channel,  and  the 
waters  thereof  spread  over  a  large  acreage 
of  the  level  lands  and  pass  gradually  to  the 
south  and  west  toward  the  Missouri  rivw. 
The  availability  of  much  of  this  land  for 
fanning  purposes  depends  upon  the  quantity 
of  water  which  should  be  discharged  upon  it 
from  Plum  creek,  and  this,  of  course,  depends 
upon  the  degree  of  rainfall  at  the  given  time. 
The  drainage  problem  presented  by  this 
farm  is  to  confine  the  waters  of  Plum  creek 
to  a  channel  either  by  digging  a  ditch  or  by 
building  dikes  and  thus  to  prevent  their 
spread  over  a  large  acreage. 

The  appellant  was  a  witness  in  his  own 
behalf  and  testified  with  commendable  can- 
dor. From  an  examination  of  his  testimony, 
we  cannot  avoid  the  conclusion  that  he  fully 
understood  that  he  would  have  to  incur  a 
substantial  expense  In  the  adoption  of  some 
drainage  project  which  would  protect  his 
farm  from  overflow  from  this  particular 
source.  He  doubtless  did  not  foresee  the  ex- 
tent of  the  floods  which  were  cast  upon  hlip 
in  the  succeeding  two  seasons.  The  follow- 
ing excerpts  from  his  testimony  are  sufil- 
clent  to  indicate  the  knowledge  which  be  did 
acquire  In  his  investigations: 

"We  came  back  to  the  willow  grove  and 
walked  down  south  perhaps  150  rods.  There 
was  a  place  there  where  the  water  was  run- 
ning through  a  little  dike  or  ditch,  and  Sll- 
vlns  said:  'We  don't  go  any  farther  than 
this.'  We  got  to  the  place  where  there  was 
a  break  in  the  dike  or  ditch.  Q.  Was  the 
dike  In  this  land  or  on  the  adjoining  land? 
A.  It  was  right  in  the  middle  of  this  land, 
right  on  the  section,  between  sections  3  and 
4  and  sections  9  and  10  in  the  middle  of  the 
land.  •  •  •  We  three  walked  over  to  the 
east  side  of  the  place.  There  had  been  a  heavy 
rain  perhaps  a  week  or  ten  days,  something 
like  that,  before  this,  and  the  water  had 
broken  through  the  place  on  the  Fuglt  land 
and  had  washed  down  the  com  on  this  land. 
Silvlus  said:  'That  thing  will  never  happen 
again.  That  Fuglt  will  have  that  repaired.' 
Q.  Was  that  a  dike?  A.  It  was  a  bank,  and 
more  of  a  cut  in  the  bank.  It  probably  had 
been  fllled  in  some  time,  but  it  was  probably 
a  natural  bank.  He  said,  that  Fuglt  will  fill 
that  up,  and  we  will  never  have  any  more 
trouble  on  account  of  the  break.  •  •  • 
We  walked  south  to  where  there  was  a 
bridge  where  a  creek  bad  run  some  time  be- 
fore, and  the  creek  then  was  taking  a  south- 
westerly course.  There  had  been  an  em- 
bankmoit  thrown  up  to  evidently  protect  the 
land  to  the  north  of  It  from  the  water  of 
Plum  creek.  Sllvius  told  me  that  some  for- 
mer landowner  had  given  permission  to  Fu- 
glt to  go  on  that  land  and  throw  up  that 
embankment  upon  the  condition  that  he  kept 
that  bank  or  dike  so  that  it  would  protect 
the  land  north  of  it  from  the  flood  and  it 


did  not  do  it  He  says  to  me:  "Now,  as  you 
are  a  lawyer,  is  not  he  liable  for  damages?' 

♦  •  •  This  place  was  at  about  the  south- 
east comer  of  the  land  in  section  S.  He 
also  asked  me  at  the  same  time  whether 
Fuglt  had  a  right  to  throw  up  an  embank- 
ment on  the  east  side  of  the  creek  running 
through  his  land,  through  the  Fugit  land. 
Those  were  his  two  elements  of  damage,  and 
be  wanted  me  to  tell  him  whether  Fugit 
would  not  be  liable.  We  walked  down  south 
then  to  where  Fugit  had  been  feeding  some 
cattle,  perhaps  100  rods  south  of  where  he 
had  been  feeding  cattle,  and  be  showed  me 
evidence  of  the  place  where  the  creek  bad 
run  out  at  some  time.  He  again  made  the 
same  statement  to  me  that  he  had  made  be- 
fore dinner,  that:  'We  won't  go  any  far- 
ther. We  will  have  Briley  hitch  up  the  team 
and  drive  you  over  the  south  part  of  the 
land.'  We  went  back  up  to  Plum  creek,  and 
we  walked  up  Plum  creek  to  where  the 
break  bad  been  in  the  Fuglt  land;  that  is, 
the  break  as  I  saw  it.  There  was  also 
another  break  through  the  Fuglt  land  that 
that  flood  did  not  show  any  trace  of,  but  it 
was  plainly  there^  but  Sllvius  said  nothing 
to  me  about  that  break,  and  that  break  in 
the  bank  of  the  creek  is  the  place  that  has 
been  destroying  the  crops  ever  since  I  have 
owned  the  land,  but  Sllvius  said  nothing 
whatever  to  me  about  that,  and  I  knew 
nothing  about  that  break  farther  up.  •  •  • 
He  said  that  the  only  trouble  with  the  land 
is  that  the  rain  has  fllled  In  those  small 
ditches  running  through  the  land  on  section 
3,  and  the  small  ditches  that  had  run  down 
through  on  the  section  line,  and  that  as  soon 
as  they  cleaned  those  out  that  the  land 
would  be  all  right  •  •  •  'i  think  Mr. 
Mitchell  said,  'After  you  get  the  water  off 
of   that   land   you   will   have   a   paradise.' 

•  •    • 

"When  we  went  into  Thurman  on  the  26tb 
day  of  July,  1906,  I  do  not  remember  wheth- 
er  we  crossed  Plum  creek  or  not  We  were 
north  of  the  creek  and  not  south  of  the  creek 
at  any  time  that  morning.  I  saw  Plum  creek 
while  I  was  on  the  way  to  Thurman.  There 
was  a  gorge  at  Thurman,  or  a  ditch  that  was 
probably  15  feet  deep  and  from  20  to  30  feet 
wide.  I  knew  that  east  of  this  land  there  was 
a  watershed.  I  could  see  the  blutTs  from  this 
land,  and  that  the  water  must  have  come 
from  the  bluffs  onto  this  land.  The  bluffs 
and  watershed  were  east  of  the  Missouri 
river  bottom.  I  think  when  we  got  through 
the  hills  to  Sidney  we  came  by  Knox.  I 
think  I  noticed  that  all  of  the  streams  I 
passed  coming  from  Knox  up  this  way  were 
headed  toward  the  Missouri  river  bottoms, 
and  as  we  came  through  Thurman  and 
across  these  ravines,  in  and  out  of  the  bluffs 
we  saw  this  watershed  headed  toward  the 
Missouri  river  bottom.  *  *  *  I  ootild  not 
tell  anything  about  the  lay  of  the  land  by 
looking  at  it.  As  far  as  I  could  see,  it  looked 
perfectly  leveL    It  looked  the  same  as  any 
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other  flat  land.  •  •  »  pium  creek  cut  off 
the  southeast  comer  of  section  3.  There  was 
a  definite  ditch  along  there  on  the  southwest 
for  probably  a  hundred  yards,  when  I  was 
there  the  first  time.  Tliere  had  been  grading 
done  there  on  the  east  side.  From  the  south- 
east comer  of  the  land  In  section  3  It  was 
perhaps  a  hundred  rods  south  along  the 
ditch  where  there  had  been  grading  done 
or  dikes  thrown  up.  With  reference  to  the 
point,  the  southeast  comer  of  section  3,  there 
were  dikes  or  levees  thrown  up  south  or 
southwest  of  that  point  to  the  west  and 
north  of  the  creek.  From  the  old  place 
where  the  creek  had  ran,  where  there  had 
been  a  dike  thrown  up,  was  from  1  to  20 
rods  farther  east.  I  knew  it  was  up  as  a 
defense  against  the  water.  On  the  Fugit 
side  of  the  creek  from  the  southwest  corner 
of  section  3  and  on  the  west  side  there  was 
a  dike,  but  It  bad  been  washed  away.  It  was 
about  100  rods  from  the  southeast  comer  of 
the  land  in  section  3.  At  that  time  I  knew 
there  bad  been  somewhat  of  a  crop,  but  last 
year  there  was  no  crop  at  all.  •  »  •  when 
I  came  to  Briley's  bouse,  I  went  west  of  the 
house.  I  knew  that  Plum  creek  touches  the 
southeast  comer  of  the  land  In  section  3, 
or  did  at  that  time.  I  am  not  certain  wheth- 
er it  does  now  or  not  Beginning  at  the 
comer  of  the  land  in  section  3  and  running 
in  a  southerly  direction  bearing  a  little  to  the 
west,  when  I  was  there,  there  was  an  old 
levee  there  partly  washed  away.  It  was 
broken  in  places.  It  was  probably  20  rods 
from  the  southeast  comer  of  section  3.  It 
was  broken  in  one  place^  I  think  the  length 
of  this  courtroom.  There  was  a  large  break 
farther  down,  several  hundred  feet  further 
down  the  creek,  and  the  water  had  cut  the 
levee  down  to  the  bottom  of  the  creek.  This 
was  on  the  25th  day  of  July,  1906.  •  •  • 
The  day  I  was  out  on  this  farm  at  the  south- 
east comer  of  the  southwest  quarter  of  sec- 
tion 8,  I  remember  seeing  logs  washed  down. 
They  may  have  been  a  foot  in  diameter. 
Don't  remember  whether  I  saw  any  stumps 
or  not  There  was  a  lot  of  d£bris  in  the 
track  of  high  or  flood  water.  I  knew  there 
must  have  been  timber  land  somewhere  that 
this  creek  drained." 

The  contract  itself  contained  the  following 
stipulation:  "It  la  stipulated  that  all  crops 
on  the  premises  hereinbefore  described  for 
the  year  1906  shall  belong  to  the  party  of  the 
first  part;  and  It  is  further  stipulated  that 
the  flrst  party  may,  without  any  expense 
to  the  second  party,  do  such  things  with 
reference  to  the  creek  and  the  overflow  of 
water  to  preserve  the  crop  as  he  may  deem 
expedient  and  farther  stipulated  that  the 
flrst  party  assigns  all  clahoas  for  damages 
by  reason  of  the  dominant  landowner  hav- 
ing caused  water  to  overflow  the  premises 
hereinbefore  described." 

The  defendant  also  understood  that  at 
some  previous  time  a  petition  had  been  filed 
with  the  county  auditor  proposing  a  drainage 


district  He  went  to  the  office  of  the  county 
auditor  and  made  some  Inquiries  there  as  to 
the  probable  cost  of  such  a  ditch  to  adjacent 
landowners.  On  that  subject  he  teetifled  as 
follows:  "I  thought  that  the  outside  cost  of 
the  ditch  would  be  $5  an  acre,  or,  for  the 
983^  acres  of  land,  about  $5,000.  I  thought 
that  that  would  be  the  limit  I  knew  that 
the  land  was  in  the  path  of  Plum  creek,  but 
did  not  know  It  was  anywhere  near  as  bad 
as  It  Is,  and  I  thought  there  was  plenty  of 
fall;  whereas,  there  is  not  I  knew  that 
the  Cole  land  would  have  been  in  the  district 
if  a  ditch  as  talked  of  had  been  built;  but 
I  did  not  know  that  any  of  the  ditch  would 
go  through  the  Cole  land.  I  supposed  that 
the  land  In  the  drainage  district  would  be 
taxed  in  proportion  to  the  benefits  received 
from  the  ditch.  I  thought  that  all  of  the 
Cole  land  would  be  taxed  for  the  construction 
ot  the  ditch,  and  I  thought  that  the  limit  per 
acre  would  be  about  $5.  Mr.  Webster  and  I 
made  an  examination  of  the  Nishnabotna 
Creek  Ditch  in  the  auditor's  office.  I  don't 
remember  whether  we  made  any  examination 
upon  the  proposed  Plum  Creek  Ditch.  We 
did  not  find  It  to  be  a  fact  that  there  was 
a  very  flat  grade,  and  that  in  a  long  distance 
the  banks  would  have  to  be  made  high  to 
carry  the  water  on  the  top  of  the  ground  in- 
stead of  in  the  ground.  To  the  best  of  my 
recollection  we  made  no  investigation  of  the 
Plum  Creek  Ditch.  I  went  to  the  auditor's 
office  to  ascertain  what  the  cost  had  been 
of  the  Nishnabotna  Ditch.  I  was  concerned 
about  the  Nishnabotna  Ditch  because  yon 
(meaning  Mr.  Mitchell)  told  me  I  could  form 
an  estimation  of  what  the  cost  of  the  Plum 
Creek  Ditch  would  be  from  that  You  did 
not  say  to  me  that  I  could  find  the  report 
of  the  engineer  showing  the  amount  of  the 
cost  of  the  ditch  as  he  reported  it  I  knew 
nothing  about  drainage  matters  as  a  lawyer 
or  as  an  individual." 

It  is  urged  by  appellant  that  Silvlus  repre- 
sented to  him  that  there  was  eight  or  ten 
feet  of  fall  from  this  land  to  McCartney's 
land  about  a  mile  and  a  half  or  two  miles 
south  therefrom.  This  is  denied  by  Silvlus. 
Concededly  the  land  appeared  to  the  eye  to 
be  absolutely  level.  It  is  not  claimed  that 
Silvlus  professed  to  have  run  any  levels. 
There  is  in  fact  a  fall  of  about  thirteen 
Inches  to  the  mile  4n  that  direction.  Sllvlua 
himself  had  only  owned  the  land  since  Mardi 
preceding,  although  he  had  had  some  ac- 
quaintance with  It  for  a  year  or  two.  He 
had  held  a  Junior  mortgage  thereon,  and  he 
purchased  It  at  execution  sale  to  protect  his 
mortgage  and  at  a  cost  to  him  of  nearly 
$50,000.  The  transaction  under  consideration 
proved  to  be  a  great  misfortune  to  appellant 
This  arose  largely  out  of  the  fact  that  the 
seasons  of  1907  and  190S  proved  to  be  very 
wet  seasons.  It  is  doubtless  tme,  also,  tluit 
the  successful  drainage  of  this  tract  present- 
ed a  very  difficult  problem.  But  it  cannot 
fairly  be  said  that  the  appellee  waa  guilty 
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of  any  actionable  wrong  to  the  appellant 
Such  was  the  view  of  the  trial  court,  and 
Its  decree  must  be  affirmed. 

After  the  beginning  of  the  action  and  be- 
fore the  trial  thereof  In  1909,  the  parties 
entered  Into  a  stipulation  whereby  a  receiver 
was  to  be  appointed  and  was  to  take  posses- 
sion of  the  farm  for  the  year  1910. 

Whether  a  supersedeas  bond  was  filed  by 
the  appellant,  or  whether  there  has  been  an 
execution  sale  and  a  satisfaction  thereby  of 
plalntifiTs  Judgment,  does  not  appear  in  the 
record  before  us.  Notwithstanding  the  af- 
firmance, therefore,  the  case  will  be  remand- 
ed to  the  lower  court  to  deal  with  the  report 
of  the  receiver  and  the  application  of  funds 
In  his  hands. 

Affirmed. 


CARLISLE  V.  CITY  OF  COUNCIL  BLUITS. 

(Supreme  Court  of  Iowa.    April  11,  1911.) 

Appeai.  and  Erbob  (I  1015*>—Rkview— Find- 
ing ON  Motion  fob  New  Trial. 

The  granting  of  a  new  trial  on  the  ground 
that  a  juror  was  intoxicated  during  the  trial 
will  not  be  disturbed  as  an  abuse  of  discretion 
where  the  evidence  on  the  issue  was  conflicting, 
though  the  greater  number  of  witnesses  pre- 
ponderated against  the  ruling,  and  where  the 
judge  based  his  ruling  In  part  on  his  own  ob- 
servation of  the  juror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3876;  Dec.  Dig.  § 
1015.*] 

Appeal  from  District  Court,  Pottawattamie 
County ;  W.  R.  Green,  Judge. 

Action  for  damages  resulting  to  plaintiff 
by  reason  of  an  excavation  in  a  street.  There 
was  a  trial  to  a  Jury  and  a  verdict  for  the 
defendant  Upon  motion  of  plaintiff,  a  new 
trial  was  granted.  Defendant  appeals.  Af- 
firmed. 

We  have  no  argument  for  appellee. 

Clem  F.  Kimball,  for  appellant  Thomas 
Q.  Harrison,  for  appellee. 

EVANS,  J.  Many  grounds  were  urged  in 
the  motion  for  a  new  trial.  The  order  of  the 
court  sustaining  the  same  did  not  disclose 
the  particular  ground  thereof.  One  ground 
of  such  motion  was  the  alleged  misconduct 
of  one  of  the  Jurors,  in  that  he  was  under 
the  influence  of  intoxicating  liquors  during 
the  trial  of  the  case.  Evidence  was  heard  by 
the  trial  court  upon  that  question.  Such  evi- 
dence was  conflicting.  The  preponderance  of 
mere  numbers  was  with  the  defendant  but 
the  trial  Judge  based  his  ruling  in  part  upon 
his  own  observations  of  the  Juror.  In  pass- 
ing upon  a  question  of  this  kind,  the  trial 
court  is  in  a  position  of  peculiar  advantage 
over  US  in  ascertaining  the  real  truth,  be  the 
witnesses  many  or  few.  We  have  seldom,  if 
ever.  Interfered  with  the  affirmative  finding 
of  a  trial  Judge  on  the  question  whether  a 


Juror  was  under  the  Influence  of  intoxicating 
liquors  or  not  Fairchild  v.  Snyder,  43  Iowa, 
23. 

We  think  no  abuse  of  discretion  is  shown 
in  the  record  before  us.  The  order  granting 
a  new  trial  is  therefore  affirmed. 

Affirmed. 


LARSBN  v.  POSTAL  TELEGRAPH 

CABLE  CO. 
(Supreme  Court  of  Iowa.    April  7,  1911.) 

1.  TKLKOBAFHS  AND  TELEPHONES  (§  00*)— AC- 
TIONS FOB  Damages— Conditions  Pbece- 
DENT  —  Notice  of  Claim  —  "Erroneous 
Tbansmission"  —  "Unseasonable  Delat 
IN  Dblivert." 

A  telegram  was  delivered  to  defendant  com- 
pany in  May,  1006,  for  transmission  to  plain- 
tiff, which  the  company  did  not  deliver  to  plain- 
tiff at  all,  and  no  claim  for  damages  was  made 
to  defendant  until  Januai7,  1907.  Code,  | 
2164.  provides  that  no  action  against  a  tele- 
graph company  for  damages  caused  by  errone- 
ous transmission  or  unreasonable  delay  in  de- 
livery of  a  message  shall  be  maintained,  unless 
the  claim  has  been  presented  to  the  company 
within  60  days  from  the  accrual  of  the  cause  of 
action.  Beld,  in  plaintiff's  action  against  the 
company  for  damages,  that  defendant's  entire 
omission  to  deliver  the  message  was  neither  "er- 
roneous transmission"  nor  "unreasonable  delay 
in  delivery,"  and  that  plaintiff  was  not  requir- 
ed to  present  his  claim  to  the  company  as  a 
condition  precedent  to  bis  right  of  action. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  60;  Dec.  Dig.  { 
60.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7208,  7209.] 

2.  TELEOBAPHS  AND  TELEPHONES  (|  73*)— AC- 
TION FOB  Damages — Claim  fob  Injtibt — 
Appointment  to  Position. 

The  defendant  company  received  from  a 
government  official  a  telegram  addressed  to 
plaintiff,  which  read:  "Will  you  accept  ap- 
pointment carpenter,  $720  per  annum,  Winne- 
bago agency,  Nebraska?  Wire  answer" — which 
it  wholly  failed  to  deliver.  In  plaintiff's  action 
for  damages,  held,  on  the  evidence,  that  wheth- 
er the  inquiry  was  eqnivalent  to  a  tender  of  ap- 
pointment to  the  iKwition  was  a  proper  question 
for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  f  73.*] 

3.  Evidence  (8  67*)— Presumption  —  Intent 
oB  Design— CoNTiNtJANCE. 

Where  a  settled  design  has  been  proved  to 
exist,  it  will  be  presumed  that  it  will  be  per- 
sisted in  and  acted  upon  but  for  some  superven- 
ing obstacle. 

(Bid.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  67.*] 

4.  Telegraphs  and  Telephones  (J  67*)— Ac- 
tions FOR  Damages — Compensatory  Dam- 
ages— Remote  ob  Speculative  Damages. 

Damages  for  the  entire  failure  to  deliver 
to  plaintiff,  the  addressee,  a  telegram  inquir- 
ing if  he  would  accept  an  appointment  to  a  gov- 
ernment position  are  not  so  remote  and  specu- 
lative as  to  offer  no  grounds  for  recovery,  where 
the  plaintiff  testifies  that,  had  he  received  the 
message,  he  woald  have  accepted  the  position. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  64-68 ;  Dec  Dig. 
§  67.*] 


*VoT  otber  cues  see  same  topic  aoa  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Index* 
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6.  Telkobaths  and  Txiafhones  (|  6T*)— Ac- 
tions FOB  DAKAaES— GBOUNDS  or  GOMTXN- 
SATOBT  DaKASKS— NOMINAI.  DAMAOBS. 

Defendant  telegraph  company  received  a 
telegram  addressed  to  plaintiff,  whicli  read: 
"Will  you  accept  appointment  carpenter,  $720 
per  annum,  Winnebago  agency,  Nebraska?  Wire 
answer"— wbicli  it  never  delivered  to  plaintiff. 
Act  Jan.  16,  1883.  c.  27,  I  1,  22  SUt  404  (U. 
S.  Comp.  St.  1901,  p.  1219),  provides  that  as  to 
such  positions  there  shall  be  a  period  of  proba- 
tion before  tmr  absolute  appointment,  and 
whether  plaintiff  would  have  been  appointed 
permanently  was  a  matter  of  speculation. 
Held,  that  the  damages  which  plaintiff  suffered 
because  of  the  loss  of  the  opportunity  of  ap- 
pointment were  too  uncertain  to  be  ascertained 
or  determined,  and  that  plaintiff  could  only  re- 
cover nominal  damages. 

[Eld.  Note. — For  other  cases,  see  Telegraphs 
Telephones,  Dec.  Dig.  S  67.*] 

Appeal  from  District  Court,  Sbelby  Coun- 
ty; A.  B.  Thomell,  Judge. 

Action  for  damages  resulted  In  a  verdict 
against  defendant,  from  wblcb  It  appeals. 
Affirmed  on  condition. 

Culllson  &  Cullison,  for  appellant  Byers 
ft  Byers  and  D.  O.  Stuart,  for  appellee. 

IiADD,  J.  The  plaintiff  passed  the  dvll 
service  examination  with  a  grade  of  99  per 
cent.,  and,  upon  request  of  the  Acting  Com- 
missioner of  Indian  Affairs,  through  the  De- 
partment of  the  Interior,  the  United  States 
Civil  Service  Commission  certified  three 
names,  one  of  which  was  that  of  plaintiff, 
from  wblcli  that  officer  might  select  a  car- 
penter for  the  Winnebago  Indian  Beserva- 
tlon.  Upon  receipt  thereof  May  12,  1906,  the 
Acting  Commissioner  of  Indian  Affairs  de- 
livered to  defendant  the  following  telegram: 
"To  Walter  T.  O.  Larsen.  Harlan,  Iowa. 
Will  you  accept  appointment  carpenter,  sev- 
en hundred  twenty  per  annum,  Winnebago 
agency,  Nebraska?  Wire  answer."  Beceiv- 
ing  no  answer  to  the  telegram,  the  Acting 
Commissioner  notified  the  Civil  Service  Com- 
mission, through  the  Secretary  of  tbe  In- 
terior, that  plaintiff  had  been  selected,  and 
that,  as  no  reply  bad  been  received,  anoth- 
er certification  of  names  of  persons  eligible 
for  the  place  was  desired.  On  June  2,  1906, 
the  United  States  CivU  Service  Commission 
addressed  a  letter  to  Larsen,  advising  him 
that  tbe  Interior  Department  had  reported 
having  tendered  him  the  appointment  as  car- 
penter and  had  received  no  reply,  and  called 
bis  attention  to  the  circumstance  that.  If  he 
declined,  he  would  cease  to  be  eligible  for  the 
position.  Larsen  replied,  saying  he  had  re- 
ceived no  communication  such  as  mentioned, 
and  expressed  a  hope  that  the  position  was 
still  available,  as  be  was  anxious  to  accept 
It  Though  the  Civil  Service  Commission 
bad  certified  other  names  from  which  to 
choose  a  carpenter,  that  of  plaintiff  was  add- 
ed, and  his  name  was  certified  several  times 
thereafter,  but  he  never  received  the  appoint- 
ment   Be  claims  damages  in  this  action  be- 


cause of  the  omission  to  ddiver  the  tdegram 
quoted. 

[1]  1.  No  notice  of  tbe  claim  for  damages 
was  served  on  the  defendant  until  January 
31,  1907,  and  it  Is  contended  that  as  this 
was  more  than  60  days  after  the  cause  of 
action  had  accrued  Xben  can  be  no  recovery- 
Section  2164  of  tbe  Code  provides:    "In  any 
action  against  any   telegraph   or   telephone 
company  for  damages  caused  by  erroneous 
transmission  of  a  message,  or  by  unreasona- 
ble delay  in  delivery  of  a  message,  n^Ugence 
on  tbe  part  of  the  telegraph  or  telephone 
company  shall  be  presumed  upon  proof  of  er- 
roneous transmission  or  of  unreasonable  de- 
lay In  delivery,  and  tbe  burden  of  proof  that 
such  error  or  dday  was  not  due  to  negligence 
upon  Its  part  irtiall  rest  upon  such  company  ; 
but  no  action  for  tbe  recovery  of  such  dam- 
ages   shall   be   maintained   unless   a   claim 
therefor  is  presented  In  writing  to  such  com- 
pany, officer  or  agent  thereof,  within  sixty 
days  from  time  cause   of   action  accmes." 
The  entire  omission  to  deliver  cannot  t>e  re- 
garded as  an  "erroneous  transmission."     Is 
such  omission  to  deliver  included  In  tbe  ex- 
pression "unreasonable  delay  In  delivery"? 
This  expression  seems  to  contemplate  a  de- 
livery, but  after  tbe  lapse  of  a  reasonable 
time  within  wbldi  this  might  have  l>een  ef- 
fected.    If  a  message  Is  erroneously  trans- 
mitted or  there  Is  an  actual  delivery,  though 
unreasonably  delayed,  the  addressee  receives 
the   communication   and  Is   Informed  there- 
from of  the  mistake  or  negligence  of  tbe  com- 
pany, and  under  such  circumstances  it  Is  no 
hardship  to  require  him  to  present  his  claim 
within  such  reasonable  time  as  the  Legisla- 
ture may  require,  In  order  that  it  may  in- 
vestigate while  the  facts  are  fresh,  and  rem- 
edy the  irregularity.  If  any  existing.  In  the 
interest  of  the  service.     But  in  the  case  of 
nondelivery,  the  addressee  ordinarily  is  not 
aware  of  tbe  existence  of  the  message.    OnLv 
the  sender  and  tbe  company  may  know  of 
this  until  long  after  tbe  60  days  prescribed 
have  elapsed,  and  It  would  seem  unjust  to 
deprive  him  of  all  remedy.  In  tbe  absence  of 
any  fault  on  bis  part    Only  tbe  carrier  ma.v 
be  aware  of  the  nondelivery,  and  It  ought 
not  to  be  permitted  to  escape  liability  for 
negligence  by  according  this  statute  a  mean- 
ing whicli  would  extend  Its  scope  beyond  re- 
lief for  the  mischief  intended.    As  there  was 
no  delivery,  tbe  omission  cannot  be  construed 
as  a  mere  delay,  and  plaintiff  was  not  re- 
qnired  to  present  his  claim  to  the  company 
before  beginning  the  action. 

[2]  2.  Tbe  telegram  was  In  tbe  form  of  a 
mere  Inquiry  of  whether  plaintiff  would  ac- 
cept the  appointment,  and  it  Is  contended 
that  an  acceptance  would  not  have  given  him 
the  iwsition,  and  for  this  reason  plaintiff  can 
recover  nothing  because  of  nondelivery.  See 
Bennett  v.  Telegraph  Co.,  129  Iowa,  607,  106 


*For  other  cases  see  aaau  tople  and  seotton  NUHBBR  la  Dec  Dig.  *  Am.  Dig.  Kay  No.  Sortea  *  Rep'r  InduM 
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N.  W.  18;  Wilson  t.  Telegraph  Co.,  124  Ga. 
131,  52  S.  B.  153.  The  Acting  Commissioner 
of  Indian  Affairs  testified  that  he  had  select- 
ed plaintiff  for  the  position  of  carpenter  at 
the  Winnebago  Indian  agency,  and  that, 
"though  the  telegram  did  not  constitute  an 
appointment,  it  indicated  the  Intention  of  the 
office  to  appoint  him,  had  he  answered  in  the 
afflrmatlTe."  The  telegram,  then,  accordTng 
to  the  osage  of  Uie  department,  was  eqalva- 
lent  to  a  tender  of  the  position,  and,  as  the 
Intention  to  appoint,  had  the  offer  been  ac- 
cepted, was  proven,  it  was  to  be  Inferred  that 
snch  purpose  wonid  have  continued  and  been 
made  effective.  [S]  A  settled  design  having 
been  proven  to  exist.  It  Is  a  matter  of  legiti- 
mate inference  that  It  would  have  been  per- 
sisted In  and  acted  tipon  but  for  some  super- 
vening obstacle.  1  Wlgmore  Ev.  Si  102,  112. 
The  evidence,  thmi,  was  such  as  to  fairly  put 
in  Issue  whether,  under  the  circumstances, 
the  sending  of  the  telegram  was  equivalent 
to  a  tender  of  the  appointment  to  the  posi* 
tlon  of  carpenter,  and  there  was  no  error  in. 
submitting  the  issue  to  the  Jury. 

[4]  3.  The  plaintiff  testified  that,  bad  the 
telegram  been  received,  he  would  have  accept- 
ed the  position,  and  circumstances  proven 
tended  to  corroborate  such  testimony,  but  It  is 
contended  that  whether  he  would  have  done 
so,  and  whether  the  Acting  Commissioner  of 
Indian  Affairs  would  have  given  him  the  ap- 
pointment, were  mere  matters  of  speculation. 
Of  course,  no  one  can  say  to  a  certainty  what 
might  have  been  done  under  problematical 
conditions  in  the  past  All  that  is  possible 
In  snch  a  case  Is  to  determine  from  the  proof 
what  In  all  reasonable  probability  would 
have  occurred  under  conditions  supposed. 
■Sn<4i  is  the  Inquiry  Involved  in  nearly  all 
personal  Injury  cases,  and  was  proper  for 
determination  In  the  case  at  bar.  In  Barker 
v.  Telegraph  Co.,  134  Wis.  14T,  114  N.  W. 
439.  14  li.  R.  A  (N.  S.)  533,  126  Am.  St.  Rep. 
1017,  a  person  In  Chicago  had  concluded  to 
abandon  a  trip  to  Arizona  to  take  treatment 
from  complainant,  and  caused  a  telegram  to 
be  sent  to  him  at  Madison,  Wis.,  Inquiring 
wliether  he  would  be  in  Madison  on  Sunday 
or  would  go  to  Cbicago.  The  company  fail- 
ed to  deliver  the  message,  and  as  the  person 
in  Chicago  had  transportation  he  left  for 
Arizona  before  complainant  learned  of  tals 
desire  for  treatment.  The  court  held  that  he 
was  entitled  to  recover,  and  that  it  was  suffi- 
cient to  show  by  "reasonable  inference  from 
established  facts,  according  to  the  known 
forces  of  nature  and  human  nature,  that 
plaintiff  would  have  made  pecuniary  gains 
if  tie  had  received  the  telegram,  and  was 
prevented  from  so  doing  solely  by  its  nonde- 
livery, without  aa  Intervening  Independent 
canse."  In  Derry  v.  Flltner,  118  Mass.  131, 
the  defendant  wrongfully  occupied  a  place  of 
shelter  to  which  plaintiff's  vessels  were  en- 
titled. Two  of  the  latter  were  exposed  to 
and  sunk  by  the  storm.  The  court  sustain- 
ed the  inference  that,  but  for  defendant's 


wrong,  plaintiff's  vessels  would  have  been  In 
a  place  of  safety.  See  McPeek  v.  Telegraph 
Co.,  107  Iowa,  856,  78  K.  W.  63,  43  L.  R.  A. 
214,  70  Am.  St.  Rep.  205.  As  said,  the  prob- 
ability of  a  different  result  but  for  the  neg- 
ligence of  the  wrongdoer  Is  Involved  in  near- 
ly every  negligence  case,  and  there  Is  no 
reason  why  the  same  rule  should  not  be  ap- 
plied to  the  alleged  negligent  conduct  of  a 
telegraph  company. 

[S]  4.  It  la  further  contended  that,  even  if 
plaintiff  suffered  any  damage  as  the  proxi- 
mate result  of  the  omission  to  deliver  the 
telegram,  such  damage  was  nominal  merely, 
for  that  the  position  was  like  an  employment 
at  wUl.  The  federal  statute  provides  that 
"there  shall  be  a  period  of  probation  before 
any  absolute  appointment  or  employment 
aforesaid."  1  Fed.  Stat.  Ann.  810  (U.  S. 
Comp.  St  1901,  p.  1219).  The  length  of  this 
period  is  indefinite.  The  duties  of  a  carpen- 
ter at  the  agency  were  to  assist  the  Indians 
in  building  houses,  repairing  those  of  the 
agency,  and  In  teaching  them  the  rudiments 
of  the  trade.  Though  plaintiff  was  of  good 
character,  there  was  no  showing  that  he  was 
experienced  In  dealing  with  or  Instructing 
Indians.  Whether  he  would  have  proven  ef- 
ficient In  such  employment  or  the  new  en- 
vironment would  have  proven  agreeable  to 
him  was  a  matter  of  conjecture.  Even  should 
he  pass  the  probationary  period  and  be  per- 
manently employed,  this  would  have  been  tot 
an  indefinite  time,  for,  though  the  practlor 
of  the  government  may  be  to  retain  its  em- 
ployes during  good  behavior,  they  are  subject 
to  removal  at  any  time  by  department  offl" 
cers,  and  are  not  bound  to  continue  In  such 
employment  any  specified  period.  In  other 
words,  the  tenure  of  the  position  to  which, 
but  for  defendant's  negligence,  plaintiff  might 
have  been  appointed  would  have  been  in- 
definite and  analogous  to  a  contract  employ- 
ment at  will.  An  employs  may  not  recover 
damages  because  of  a  wrongful  discharge, 
unless  the  hiring  has  been  for  a  definite 
time.  Harrod  v.  Wlneman,  125  N.  W.  812. 
In  such  a  case,  there  Is  no  violating  of  the 
contract  Whether  plaintiff  would  have  been 
appointed  permanently,  as  well  as  the  period 
during  which  he  would  have  served  as  car- 
p«iter  at  the  agency,  had  he  been  appointed, 
Is  purely  a  matter  of  speculation.  The  most 
that  can  be  said  with  any  degree  of  certain- 
ty Is  that  the  negligence  of  defendant  de- 
prived him  of  the  opportunity  of  being  test- 
ed on  probation  as  to  his  efficiency,  and,  if  he 
stood  the  test,  then  of  receiving  the  appoint- 
ment for  an  Indefinite  time.  In  either  event, 
there  Is  no  way  by  which  to  determine  the 
period  he  might  have  continued  in  such  serv- 
ice, and  therefore  no  basis  on  which  to  de- 
termine the  damage  he  suffered  because  of 
the  loss  of  the  opportunity.  Manifestly, 
then,  only  nominal  damages  can  be  allowed. 
Some  other  matters  are  discussed,  but  In 
view  of  the  conclusion  reached  none  are  such 
as   to   require   attentten.     If   the  plaintiff 
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cares  to  remit  from  tbe  amount  of  damages 
allowed  all  In  excess  of  $1  within  30  days  of 
the  filing  of  tills  opinion,  the  Judgment  will 
be  aflBrmed,  with  costs  taxed  to  appellant; 
otherwise  the  Judgment  wlU  be  reversed.  ' 
Affirmed  on  condition. 


ARNOLD  T.  BOARD  OP  SUP'RS  OP  KO? 

SDTH  CX)UNTT. 

(Supreme  Court  of  Iowa.    April  10,  1911.) 

1.  Time  (J  9*)— Constbuction  of  Statute- 
Time  OF  Tajcinq  Eitect— "Fbojc  and  Aft- 

EB." 

Acts  33d  Gen.  Assem.  c.  118,  §  13,  amend- 
atory to  laws  relating  to  drainage  districts,  and 
relating  to  appeals  under  the  act,  was  to  take 
effect  "from  and  after"  its  publication,  and  the 
Secretary  of  State  certified  that  it  had  been 
publierhed  April  19,  1909,  the  same  day  as  that 
on  which  tne  plaintiff  filed  notice  of  appeal, 
with  a  bond,  in  a  drainage  matter.  Held,  on 
motion  to  dismiss  the  appeal,  that  the  act  did 
not  take  effect  on  April  10th,  but  "from  and 
after"  that  date,  and  after  plaintiff's  appeal  had 
been  taken. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  §  13 ;    Dec.  Dig.  f  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  2986,  2987.] 

2.  Time  (|  9*)— Dat»— Exclitdino  Fibst  ob 
Last  Dat. 

It  is  a  genera]  rule  in  computing  time  that 
the   first  day  is  excluded. 

[B3d.  Note. — For  other  cases,  see  Time,  Cent 
Dig.  §11;   Dec.  Dig.  J  9.*] 

3.  Statutes  (§  267*)— Retboactive  Ofebatiok 
— Ebbobs  in  Pbocedube— Affbal  and  Eb- 

BOR. 

Where  plaintiff  appeals  from  a  draina|;e 
proceeding  by  notice  of  appeal  with  a  bond  in 
accordance  with  the  existing  law,  a  statute  tak- 
ing effect  the  day  after  the  filing  of  the  notice 
and  bond,  and  making  appellants'  failure  to  file 
a  petition  in  such  cases  a  waiver  of  the  appeal, 
does  not  have  a  retroactive  effect  to  deprive  the 
district  court  of  jurisdiction  of  the  appeal  al- 
ready taken. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  350-359;   Dec.  Dig.  $  267.*] 

Appeal  from  District  Court,  Kossuth  Coun- 
ty;   D.  F.  Coyle,  Judge. 

Plaintiff  appealed  to  the  district  court 
from  the  action  of  the  board  of  supervisors 
in  assessing  her  land  for  the  benefits  re- 
sulting thereto  from  the  making  of  a  drain- 
age improvement  There  was  a  motion  to 
dismiss  such  appeal  on  the  ground  that 
plalntur  had  failed  to  file  a  petition  as  re- 
quired by  section  13,  c.  118,  of  the  Laws  of 
the  33d  Gen.  Assem.  This  motion  was  over- 
ruled, and  the  plaintiff  was  ordered  to  file 
such  petition  by  a  subsequent  date  on  penal- 
ty of  the  dismissal  of  her  action.  From  this 
ruling,  the  defendant  appeals.     Affirmed. 

Harrington  &  Dickinson,  for  appellant 
W.  B.  Quarton  and  Archie  Hutchison,  for 
appellee. 

McCLAIN,  3.  Chapter  118  of  the  Laws  of 
the  33d  Gen.  Assem.  is  amendatory  to  vari- 


ous sections  of  the  Code  Supplement  relating 
to  drainage  districts,  and  in  section  13  of 
that  act  is  found  the  following  provision: 
"When  an  appeal  authorized  by  this  chaptw 
Is  taken  the  county  auditor  shall  forthwith 
make  a  transcript  of  the  notice  of  appeal 
and  appeal  bond  and  transmit  the  same  to 
the  clerk  of  the  district  court,  and  the  clerk 
shkll  docket  the  same  upon  i>ayment  by  tlie 
appellant  of  the  docket  fee;  and  on  or  be- 
fore the  first  day  of  the  next  succeeding  term 
of  tbe  district  court,  the  appellant  shall  file 
a  petition  setting  forth  the  order  or  decision 
of  the  board  appealed  from  and  liis  claims 
and  objections  relating  thereto;  a  failure 
to  comply  with  these  requirements  shall  be 
deemed  a  waiver  of  the  appeal  and  in  sadi 
case  the  court  shall  dismiss  the  same."  On 
AprU  19th  plaintiff  filed  in  the  district  court 
and  caused  to  be  properly  served  a  notiee  of 
appeal  from  the  action  of  the  board  of  su- 
pervisors in  making  assessments  against  her 
land  for  a  drainage  improvement,  which  no- 
j:ice  spedfled  that  the  appeal  would  come  on 
for  a  hearing  and  determination  at  the  Sep- 
tember term  of  tbe  court  On  the  same  day 
plaintiff  filed  the  requisite  appeal  bond. 
These  were  the  only  steps  necessary  to  be 
taken  in  instituting  an  appeal  under  the 
statutes  as  they  existed  and  were  in  force 
prior  to  the  enactment  of  the  act  of  tbe 
Thirty-Third  General  Assembly,  alx)ve  refer- 
red to.  That  act  was  by  the  usual  publica- 
tion clause  "to  take  effect  and  be  in  full 
force  from  and  after  its  publication  In"  two 
named  newspapers,  and  the  Secretary  of 
State  certified. that  it  was  published  in  such 
papers  on  April  19,  1909,  the  same  day  as 
that  on  which  the  notice  of  appeal  and  bond 
were  filed  in  the  district  court.  Appellant 
contends,  first,  that  in  contemplation  of  law 
the  act  had  gone  into  effect  when  plaintiff's 
appeal  was  taken  and  its  provisions  were 
therefore  applicable  to  such  a^ieal;  and, 
second,  that,  even  though  it  had  not  taken 
effect  on  the  day  when  the  appeal  was  tak- 
en, it  was  applicable  to  subsequent  proceed- 
ings on  that  appeal,  and  in  either  event  that 
the  court  erred  in  refusing  to  dismiss  the 
appeal  because  plaintiff  had  not  filed  a  pe- 
tition before  the  first  day  of  the  term  of 
court  to  which  such  appeal  was  taken,  set- 
ting forth  the  decision  appealed  from  and 
her  claims  and  objections  relating  thereto. 

[1]  1.  We  think  it  clear  tbat  the  statute 
took  effect  "from  and  after"  the  date  of  its 
publication  and  not  on  such  date;  [2]  As  a 
general  rule  in  computing  time  the  first  day 
is  excluded.  See  Code,  f  48,  par.  23;  Chi- 
cago Title  &  Trust  Co.  ▼.  Smyth,  94  Iowa. 
401,  62  N.  W.  792.  There  may  be  cases  in 
which  the  nature  or  language  of  a  statute 
or  contract  require  the  Inclusion  of  the  data 
from  and  after  which  a  thing  is  to  be  done, 
if  the  validity  of  an  act  is  to  be  determined 
with  reference  to  a  period  described  as  "from 
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and  after"  a  specified  date;  but  it  seems  to 
UB  quite  clear  tbat,  where  a  statute  Is  to 
take  effect  "from  and  after"  a  specified  date, 
tbat  date  should  be  excluded.  This  conclu- 
sion is  supported  by  express  authority  in 
other  states.  O'Connor  t.  City  of  t'ond  Du 
I^C  109  Wis.  253,  85  N.  W.  327,  63  L.  B. 
A.  831 ;  Parkinson  v.  Brandenburg,  35  Minn. 
294,  28  N.  W.  910,  59  Am.  Bep.  326. 

[3]  2.  It  may  well  be  as  contended  for  ap- 
pellant tbat  the  subsequent  proceedings  in 
the  case  should  be  in  accordance  with  the 
statute  In  force  at  the  time  such  proceed- 
ings were  taken,  although  passed  after  the 
conrt  bad  acquired  jurisdiction  of  tbe  ap- 
peal, and  tbe  lower  court  evidently  enter- 
tained this  view,  for  it  required  a  petition 
to  be  filed  by  a  date  fixed.  But  we  do  not 
think  that  the  subsequent  passage  of  a  stat- 
ute requiring  the  filing  of  a  petition  could 
deprive  the  court  of  a  jurisdiction  already 
acquired  by  proceedings  in  accordance  with 
tbe  existing  law  at  the  time  such  appeal  was 
taken.  If  tbe  filing  of  a  petition  prior  to 
tbe  first  day  of  tbe  succeeding  term  waa  not 
a  jarlsdictlonal  matter,  we  certainly  would 
not  be  justified  in  overruling  the  direction 
•of  the  lower  court  in  allowing  the  filing  of 
a  petition  when  complaint  was  first  made  of 
a  failure  to  comply  with  the  provisions  of 
the  subsequent  statute.  "We  cannot  see  how 
tbe  statutory  provision  that  a  failure  to  file 
a  petition  shall  be  deemed  a  waiver  of  the 
appeal  could  be  applied  to  an  appeal  already 
taken.  Certainly  the  provision  of  the  subse- 
quent statute  would  not  deprive  the  court 
of  jurisdiction  In  the  case. 

The  conrt  therefore  committed  no  reversi- 
ble error  In  refusing  to  dismiss  the  api)eal, 
and  its  order  in  tbat  respect  is  affirmed. 


In  re  BAUMHOVER'S  ESTATE. 
(Supreme  Court  o(  Iowa.     April  8,  1911.) 

L  E^ECDTOBS  AND  Adiiinistbatobs  (|  213*) 
—Duties — Claims  Against  Estate. 

An   admlnigtrator  la  not   bound   to   plead 

tbe  statute  of  limitations  against  a  claim  which 

be  believes  to  be  just. 
[EM.    Note.— For  other  cases,   see   Executors 

and    Admiaistrators,    Cent.    Dig.    {§    749-753; 

Dec.  Dig.  I  213.*] 

2.  ExBCDTOBs  and  Adhinistratobs  ({  239*) 
—Claims  Aqainst  Estate— Allow ancb— 
Review. 

*  Tbe  allowance  by  administratora  of  claims 
in  favor  of  two  sisters  and  a  brotlier  and  a 
stepson  of  decedent  for  services  rendered  by 
claimants  to  the  deceased  after  they  obtained 
their  majority,  and  also  an  allowance  of  $450 
to  tbe  stepson  as  money  received  in  trust  by 
the  deceased  for  the  stepson  from  the  estate  of 
an  uncle  many  years  before,  the  f%cts  in  rela- 
tion to  the  claims  being  personally  known  to 
tbe  administraton,  and  tbev  believing  them  to 
be  jnat,  and  deceased,  shortly  before  his  death, 
having  asked  one  of  the  administrators  to  see 
tbat  the  amounts  were  paid,  and  the  personal 
interest  of  each  administrator  being  adverse  to 
tbe  allowance,  and  there  being  no  claim  of  any 


collusion  or  ulterior  motive  or  advantage  of  any 
kind  to  the  administratois  in  such  payment, 
and  the  trial  court  finding  that  the  administra- 
tors acted  in  good  faith,  will  not  be  disturbed 
on  appeal  from  the  approval  of  tbe  final  ac- 
count 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §i  850-^^63; 
Dec.  Dig.  I  230.*] 

3.  Witnesses  (§  159*)— Competency— Tbans- 
actions  with  Person  Since  Deceased. 

Under  Code,  §  4604,  providing  that  no  par- 
ty to  an  action  or  any  person  interested  in  the 
event  thereof  shall  be  examined  as  a  witness 
in  regard  to  a  personal  transaction  or  communi- 
cation between  such  witness  and  a  person  de- 
ceased, where  an  administrator  of  his  father's 
estate  testified  to  a  conversation  with  his  father 
on  the  subject  of  certain  claims,  and  the  al- 
lowance of  the  claims  was  not  tbe  issue  under 
consideration  before  the  court,  but  the  testi- 
mony was  received  as  bearing  upon  the  good 
faith  of  the  administrator  in  his  approval  of 
the  sum,  such  conversation  does  not  tail  within 
the  prohibitions  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  (  667;   Dec.  Dig.  S  150.*] 

4.  Executobs  and  Administbatobs  ((  SIC*) 
-Final   Settlement— Appeal. 

On  appeal  in  proceedings  for  the  final  set- 
tlement of  a  decedent's  estate,  questions  de- 
pending on  the  evidence  are  not  triable  de  novo. 
[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  {§  2^49,  2252; 
Dec.  Dig.  I  510.*] 

Appeal  from  District  Court,  Carroll  Coun- 
ty;  Z.  A.  Church,  Judge. 

Controversy  over  the  final  report  of  ad- 
ministrators. Tbe  objections  filed  thereto 
were  overruled  by  the  trial  court,  and  the 
objectors  have  appealed.     Affirmed. 

George  W.  Bowen,  for  appellants.  Cbas. 
C.  Helmer,  for  appellees. 

EVANS,  J.  Henry  Baumbover  died  in 
June,  1904,  and  left  surviving  him  a  widow  . 
and  several  children.  Two  of  tbe  sons,  Her- 
man and  Lambert,  were  appointed  adminis- 
trators of  bis  estate.  The  estate  was  kept 
open  for  four  or  five  years.  The  adminis- 
trators in  the  meantime  operated  a  certain 
mill  property  which  was  operated  by  the 
deceased  in  bis  lifetime.  No  criticism  is 
made  of  their  general  administration  of  tbe 
estate,  but  complaint  la  directed  toward  cer- 
tain claims  which  were  filed  against  tbe  es- 
tate, and  which  were  approved  and  paid  by 
the  administrators.  Tbe  claim  is  that  all 
such  claims  were  "illegal  and  unjust  and 
barred  by  tbe  statute  of  limitations."  As- 
suming for  tbe  purpose  of  our  consideration 
that  the  statute  of  limitations  could  have 
been  pleaded  successfully  as  against  each  of 
them,  such  fact  of  itself  is-  not  sufficient  to 
sustain  tbe  objections.  Such  fact  is  suffi- 
cient to  invite  tbe  scrutiny  of  the  court  to 
the  conduct  of  tbe  defendants.  But  the  ul- 
timate question  at  this  point  is  whether  the 
aefendants  acted  without  fraud  or  collusion 
and  in  good  faith.  [1]  Tbe  rule  in  this  state 
\B  that  an  administrator  is  not  necessarily 
bound  to  interpose  tbe  plea  of  tbe  statute 
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of  limltatlona  against  a  claim  which  be  be- 
lieves to  be  justly  due  from  the  estate. 
Trimble  v.  MarshaU,  66  Iowa,  233,  23  N.  W. 
646;  Welch  T.  McOrath,  59  Iowa,  519,  10  N. 
W.  810,  13  N.  W.  638.  This  rule  obtains  In 
many  other  states,  whereas  still  others  fol- 
low the  converse  rule.  See  the  cases  collat- 
ed In  18  Cyc.  426.  The  case  before  us  fur- 
nishes a  marked  illustration  of  the  reason- 
ableness of  the  rule  obtaining  here.  {2]  The 
claims  referred  to  were  allowed  in  ftivor  of 
two  sisters  and  a  brother  and  of  one  Bauer, 
a  stepson  of  the  deceased,  for  services  render- 
ed by  the  claimants  to  the  deceased  after 
they  had  obtained  their  majority.  There 
was  also  an  allowance  of  $450  to  the  stepson 
Bauer  as  money  received  In  trust  by  the  de- 
ceased for  his  stepson  from  the  estate  of  an 
uncle  many  years  before.  The  facts  in  rela- 
tion to  these  claims  were  personally  known 
to  the  administrators,  and  they  believed  them 
to  be  just  Shortly  before  his  death,  the  de- 
ceased father  had  asked  Herman  to  see  that 
these  amounts  were  paid.  The  personal  In- 
terest of  each  administrator  was  adverse  to 
the  allowance.  There  Is  no  claim  of  any 
collusion  or  ulterior  motive  or  advantage  of 
any  kind  to  the  administrators  In  such  pay- 
ment The  trial  court  found  that  the  ad- 
ministrators acted  in  the  best  of  faith  in  giv- 
ing their  approval  to  the  claims,  and  we  are 
well  satisfied  with  such  finding.  Indeed,  we 
are  impressed  that  It  might  have  been  moral- 
ly wrong  to  have  Interposed  the  statute 
against  some  of  these  claims. 

[3]  2.  The  administrator,  Herman,  testified 
to  conversations  with  his  father  on  the  sub- 
ject of  these  claims.  Objection  was  made 
to  his  competency  under  the  provisions  of 
section  4604.  It  is  to  be  noted  that  the  al- 
lowance of  the  claims  referred  to  was  not  the 
Issue  under  consideration  before  the  court 
The  testimony  was  received  as  bearing  upon 
the  good  faith  of  the  administrator  in  his 
approval  of  the  same.  We  do  not  think  that 
the  prohibitions  of  section  4604  have  any 
application  to  the  case. 

[4]  3.  In  their  final  report  the  administra- 
tors asked  an  allowance  to  themselves  of  the 
statutory  percentage  on  some  of  the  funds 
which  had  passed  through  their  hands.  The 
amount  so  claimed  was  $449.44.  They  also 
asked  the  allowance  of  a  reasonable  attor- 
ney's fee  for  their  attorney.  Objection  was 
made  to  this  claim  on  the  ground  that  the 
administrators  had  agreed  to  serve  without 
compensation.  The  trial  court  allowed  the 
full  amount  claimed,  and  allowed  an  attor- 
ney fee  of  $50.  The  objectors  Introduced 
some  testimony  In  support  of  their  objections 
in  this  regard.  We  find  It  very  meager  and 
imsatlsfactory.  The  case  is  not  triable  here 
de  novo.  Under  the  evidence,  we  think  the 
finding  of  the  trial  court  is  quite  conclusive 
upon  us.  We  are  Impressed,  also,  with  the 
reasonableness  of  the   amount   allowed   In 


view  of  the  size  of  the  estate  and  the  length 
of  time  during  which  the  administration 
was  pending.  We  think  the  order  of  the 
trial  court  should  In  all  respects  be  affirmed. 
Affirmed. 


KINO  V.  BOLT  et  aL 
(Supreme  Court  of  Iowa.     April  T,  1911.) 

1.  Taxation  (|  804*)— Tax  Deeds— LnciTA- 
TioNS— Statutes. 

Under  Code  1897,  |  1445,  providing  that  no 
person  ^ail  question  the  title  ao^nired  by  a 
treasurer's  deed  without  first  sbowmg  that  he 
had  title  to  the  property  at  the  time  of  the  sale, 
or  that  the  title  was  obtained  from  the  United 
States  or  the  state  after  sale,  proof  of  title  is 
a  condition  precedent  to  the  right  of  a  litigant 
to  take  advantage  of  section  1448,  provldioK 
that  no  action  to  recover  real  estate  sold  for 
taxes  shall  be  brought  after  five  years  from 
the  execution  and  recording  of  the  treasurer's 
deed,  etc. 

[EM.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  {  804.*] 

2.  Taxation  (|  796*)- Tax  Deeds— LncrrA- 
TiONS— RiOHi  TO  Plead  Advebsb  Posses- 
sion. 

Code  1897,  |  1446,  provides  that  no  penon 
shall  be  permitted  to  question  the  title  acquired 
by  a  treasurer's  deed  without  first  showing  that 
he,  or  the  person  under  whom  be  claims  title, 
had  title  at  the  time  of  the  sale,  etc.  Held. 
that  the  title  so  referred  to  need  not  be  a  rec- 
ord or  patent  title,  but  that  title  acquired  by 
adverse  possession  is  sufficient 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  |  1580;  Dec  Dig.  {  796.*] 

3.  Homestead  (I  117*)  —  iNCtiMBBANOB— Atj- 

THORITT    OF    HUSBAND. 

Where  a  husband  and  wife  were  in  peace- 
able and  exclusive  possession  of  a  homestead, 
the  husband  could  not  bind  the  homestead  by  an 
agreement  to  repay  plaintiff  the  amount  of 
taxes  paid  by  him  under  a  tax  deed  to  the 
premises,  in  which  agreement  the  wife  did  not 
join,  and  of  which  she  had  no  knowledge. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Dec.  Dig.  f  117.*] 

4.  Taxation  (j  814*)— Tax  Deed— HomsisAD 
—Adverse  Possession. 

Where  a  wife  was  in  possession  of  tlie 
homestead  under  an  independent  right  and  not 
subject  to  the  control  of  her  husband  when  tlie 
limitation  provided  by  Code  1897,  %  1448.  de- 
claring that  no  action  to  recover  real  estate 
sold  for  nonpayment  of  taxes  shall  be  broutrbt 
after  five  years  from  the  execution  and  record- 
ing of  the  treasurer's  deed,  etc.,  expired,  all 
rights  under  plaintiff's  tax  deed  covering  the 
property  were  extinguished,  so  that  plaintiff 
could  claim  nothing  thereunder,  or  by  virtue  of 
an  agreement  with  the  husband  alone  to  repay 
the  taxes  so  paid. 

[Ed.    Note.— For  other  cases,   see  Taxation. 
Dec.  Dig.  (  814.*] 

5.  Taxation  (|  814*)— Action  to  Reoovei 
Pbopebtt  Sold  for  Taxes— Recovery  or 
Monet. 

The  holder  of  a  tax  title,  who  neglects  to 
bring  an  action  to  recover  the  property  within 
the  time  fixed  by  law,  cannot  in  general  recover 
the  money  paid  by  him  in  extinguishment  of  tb« 
taxes  on  the  property. 

[Ei.   Note.— For   other   cases,    see  Taxation. 
Dec.  Dig.  i  814.*] 
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6.  Taxation   (S  814»)— Sale  of  Lard— Suit 
TO  QuiBT  TnxB— Taxes— Right  to  Recov- 

EB— LmiTATIONB. 

Where  plaintiff  sued  In  equity  to  qniet  his 
title  to  certain  land  pufBuant  to  a  tax  deed, 
and,  in  the  event  that  could  not  be  done,  to  re- 
cover taxes  paid  by  him,  and  it  was  shown  that 
plaintiff  made  do  claim  under  his  deed  to  any 
one  until  shortly  before  bringing  suit,  and  until 
his  claim  was  barred  by  limftauons,  the  statute 
operated  as  a  complete  defense,  not  only  to  his 
suit  to  quiet  title,  but  also  to  his  claim  for  taxes 
paid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  814.*] 

Appeal  from  District  Court,  Montgomery 
County ;  E.  B.  Woodruff,  Judge. 

Action  to  quiet  title  to  a  lot  in  the  city  of 
Red  Oak.  Defendants  pleaded  adverse  poa- 
seesion  and  other  defenses,  and  also  by  coun- 
terclaim asked  that  title  be  quieted  in  them. 
Decree  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

'  P.  W.  Richards,  for  appellant    J.  M.  Jun- 
Un,  for  appellees. 

DEEMER,  J.  The  lot  in  controversy* was 
sold  for  the  delinquent  taxes  of  the  years 
1876,  1877,  and  1878,  at  the  regular  tax 
sale  held  in  November  of  the  year  1879,  to 
the  plaintiff.  Thereafter  and  on  June  14, 
1888,  a  tax  deed  for  said  lot  Issued  to  the 
plaintiff  pursuant  to  said  sale.  Defendant 
Alwllda  Bolt  claims  to  have  acquired  title 
to  the  said  lot  tbrongb  a  deed  from  one 
Honeyman,  which  deed  was  never  recorded 
and,  it  is  claimed,  was  lost  many  years  ago. 
Pursuant  to  said  deed,  defendant  took  im- 
mediate possession  of  the  premises  and  oc- 
cupied the  same  with  her  husband  as  a  home- 
stead down  to  the  year  1893,  when  ber  said 
hustMind  died.  She  continued  in  the  occu- 
pancy of  the  premises  from  the  time  of  her 
husband's  death,  claiming  to  own  the  same, 
until  the  commencement  of  this  action.  Dur- 
ing her  occupancy  she  improved  the  prem- 
ises, expending  at  least  $600  in  betterments 
thereon.  These  Improvements  were  commenc- 
ed in  the  year  1882,  and  were  continued 
down  to  near  the  time  of  the  commencement 
of  this  action.  She  knew  nothing  of  the  tax 
sale  of  the  premises,  and  always  claimed  to 
the  assessor  since  the  death  of  ber  bus- 
band  that  the  proi>erty  was  ex^npt  from 
taxation,  because  she  was  a  soldier's  widow 
and  did  not  think  the  property  was  subject 
to  taxation.  The  assessors  informed  her 
that  the  property  was  exempt  to  her  as  such 
and  upon  this  she  relied.  Whether  or  not 
taxes  were  levied  and  assessed  against  the 
property  for  the  years  1879  to  1889,  inclu- 
sive, and,  if  so,  by  whom  paid  does  not  ap- 
pear. Plaintiff,  however,  did  pay  taxes  up- 
on said  proper^  from  the  year  1889  to  1900. 
Neglecting  to  pay  thereafter,  the  property 
was  again  sold  for  taxes  in  the  year  1900 
to  one  P.  W.  Richards.  On  January  20, 1908, 
Richards  gave  notice  to  the  defendant  Alwll- 


da Bolt  of  his  purchase,  and  that  the  right 
of  redemption  would  expire  within  90  days 
from  the  date  of  the  service  thereof.  Upon 
receipt  of  this  notice,  defendant  Bolt  re- 
deemed the  property  from  the  tax  sale  by 
paying  the  amount  necessary  to  effectuate  the 
same  to  the  county  auditor.  No. deed  was 
Issued  pursuant  to  this  second  sale,  but 
Richards  assigned  his  certificate  of  sale  to 
the  plaintiff  in  this  suit.  This  was  done 
after  defendant  had  deposited  the  money, 
for  the  redemption  with  the  county  auditor. 
Plaintiff  never  gave  the  defendant  any  no- 
tice that  he  was  claiming  title  to  the  lot, 
and,  although  he  lived  within  but  a  few 
blocks  from  the  premises,'  never  made  any 
claim  thereto,  and  when  notified  that  certain 
sidewalks  should  be  constructed  or  repaired 
he  directed  the  officer  to  the  defendant  Bolt, 
asserting  that  he  had  nothing  to  do  with 
the  property,  and  that  notice  should  be  given 
to  the  defendant  Mrs.  Bolt.  This  was  before 
the  time  that  Richards  served  his  notice  of 
redemption.  Plaintiff  claims,  however,  that 
'he  had  an  arrangement  with  plaintiff's  bus- 
band  during  bis  lifetime,  whereby  the  said 
husband  was  to  work  out  the  amount  of  the 
taxes  paid  by  plaintiff,  with  Interest  and 
costs,  and  that  when  this  was  done  be  would 
deed  the  property  to  the  said  husband.  That 
such  agreement  was  made  with  the  husband 
Is  satisfactorily  established,  and  plaintiff  al- 
so shows,  or  attempts  to  ^ow,  the  number 
of  hours  worked  by  the  said  husband  pur- 
suant to  this  agreement.  Plaintiff  asks  that, 
in  the  event  his  title  under  his  tax  deed  be 
not  established,  he  have  a  decree  for  the 
amoimt  of  the  taxes  paid  by  him,  with  inter- 
est and  costs,  after  deducting  the  value  of 
the  labor  performed  by  defendant's  husband 
before  bis  death,  amounting,  as  we  under- 
stand it,  to  the  sum  of  approximately  flOO. 
The  defendant,  whilst  not  denying  this  agree- 
ment, pleads  that  her  husband  had  no  au- 
thority to  make  it  for  her  or  on  her  behalf, 
and  that  In  any  event  piaintUTs  right  to  re- 
cover for  the  taxes  paid  by  him  Is  barred 
by  the  statute  of  limitations.  In  response 
to  this  plaintiff  asserts  that  defendant's  pos- 
session and  occupancy  of  the  premises  has 
always  been  permissive,  that  her  title  is  not 
adverse,  and  that  she  Is  in  no  position  to 
challenge  the  tax  deed,  becaust:  she  has  not 
shown  any  title  to  the  lot 

Code  1897,  i  1446,  provided:  [1]  "No  per- 
son shall  be  permitted  to  question  the  title 
acquired  by  a  treasurer's  deed  without  first 
showing  that  be,  or  the  person  under  whom 
he  claims  title,  had  title  to  the  property  at 
the  time  of  sale,  or  that  the  title  was  ob- 
tained from  the  United  States  or  fhis  state 
after  sale."  Under  this  section  it  has  re- 
peatedly been  held  that  proof  of  title  is  a 
condition  precedent  to  the  right  of  a  party 
litigant  to  take  advantage  of  what  Is  known 
as  the  five-year  limitation  statute,  with  ref- 
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o^nce  to  tax  deeds.  Tbls  latter  Statute,  be- 
ing section  1448  of  the  Code  of  1897,  reads 
as  follows:  "No  action  for  the  recovery  of 
real  estate  sold  for  the  nonpayment  of  taxes 
shall  be  brought  after  five  years  from  the  ex- 
ecution and  recording  of  the  treasurer's  deed, 
unless  the  owner  Is,  at  the  time  of  the  sale, 
a  minor,  insane  person  or  convict  In  the  pen- 
itentiary in  which  case  such  action  must  be 
brought  within  five  years  after  such  disabili- 
ty Is  removed."  [2]  But  the  title  therein  re- 
ferred to  need  not  be  a  record  or  patent  title. 
If  the  party  attacking  the  deed  has  title  by 
adverse  possession,  this  may  be  shown  to 
defeat  an  action  for  the  recovery  of  real 
property  based  upon  a  tax  deed.  Shelley  v. 
Smith,  97  Iowa,  259,  66  N.  W.  172;  Roth  v. 
Mnnzenmaler,  118  Iowa,  326,  91  N.  W.  1072 ; 
Clark  V.  Sexton,  122  Iowa,  312,  98  N.  W.  127 ; 
Chandler  v.  Keeler,  46  Iowa,  596. 

That  defendant  Alwllda  Bolt  has  been  In 
the  peaceable,  uninterrupted,  and  hostile  pos- 
session of  the  property  since  the  time  she 
claims  to  have  received  the  deed  therefor 
from  Honeyman  Is  conclusively  established 
l^  the  evidence.  That  tbb  property  was  the 
homestead  of  husband  and  wife  and  so  con- 
tinued after  the  death  of  the  husband  Is 
clearly  shown,  and  there  Is  no  testimony 
that  the  wife  had  any  notice  or  knowledge 
of  the  husband's  agreement  to  repay  to  plain- 
tiff the  amount  of  taxes  paid  by  him,  with 
Interest  and  costs,  after  deducting  the  value 
of  the  labor  performed  by  him  for  the  plain- 
tiff. [3]  Under  the  record  he  surely  bad  no 
right  to  In  any  manner  Incumber  the  home- 
stead without  his  wife's  joining  him  in  such 
agreement.  Indeed,  plaintiff  claims  nothing 
under  this  agreement,  save  the  right  to  be 
reimbursed  for  the  taxes  paid  by  him  after 
giving  credits  for  labor  performed.  This 
agreement  was  not  made  for  or  on  behalf  of 
the  defendant  Alwllda  Bolt  and  It  Is  not 
shown  that  she  had  any  knowledge  thereof. 
It  was  not  therefore  binding  upon  her  and  the 
only  remaining  question  is,  Is  plaintiff  en- 
titled to  a  decree  for  the  amount  of  taxes 
paid  by  him,  either  in  virtue  of  this  agree- 
ment or  because  of  the  equities  of  the  case? 
That  the  agreement  was  not  binding  upon 
the  wife  needs  no  argument.  But  see  Beedle 
T.  Cowley,  85  Iowa,  540,  52  N.  W.  493,  and 
cases  cited  therein. 

[4]  Defendant  Alwllda  Bolt  was  in  pos- 
session of  the  homestead  under  an  Independ- 
ent right,  and  not  subject  to  the  control  of 
her  husband.  This  right  could  not  be  taken 
away  from  her  by  any  unauthorized  act  of 
her  husband,  and,  as  she  was  in  legal  pos- 
session of  the  homestead  when  the  five-year 
llmltatloii  hitherto  referred  to  expired,  all 
rights  under  the  tax  deed  were  extinguished, 
so  that  plaintiff  can  claim  nothing  under  or 
in  virtue  of  bis  agreement  with  defendant's 
husband. 

[t]  2.  The  only  other  proposition  in  the 
case  is  plaintiff's  right  to  have  judgment 
against  the  defendant  for  the  amount  of  tax- 


es paid  by  him.  The  general  rule  is  that  one 
who  neglects  to  bring  action  for  the  recovery 
of  real  property,  based  upon  a  tax  sale  or 
deed,  within  the  time  fixed  by  law  cannot 
recover  the  money  paid  by  him  In  extinguish- 
ment of  the  taxes  on  such  property.  Innes 
v.  Drexel,  78  Iowa,  253,  43  N.  W.  201;  La 
Rue  v.  King,  74  Iowa,  288,  37  N.  W.  374: 
Roth  V.  Munzenmaier,  118  Iowa,  326,  91  N. 
W.  1072;  Doud  v.  Blood,  89  Iowa,  240,  56 
N.  W.  452. 

[6]  It  Is  plaintUTs  contention,  however, 
that  this  rule  does  not  apply  to  an  action 
such  as  this,  which  is  in  equity,  wherehi 
defendant  Is  asking  that  her  title  to  the 
property  ,  be  quieted  as  against  plaintiff's 
claim  under  his  tax  deed.  This  proposition 
presents  the  only  doubtful  question  in  the 
case.  It  must  be  remembered  In  this  connec- 
tion, however,  that  plaintiff  brought  the  ac- 
tion, and  is  now  asserting  that  his  title  is 
good  and  should  be  quieted,  and  that  in  the 
event  this  is  not  done  that  he  should  have 
judgment  for  the  amount  of  the  taxes  paid 
by  him.  The  following  cases  are  relied  upon 
by  plaintiff  in  support  of  his  contention: 
Harber  v.  Sexton  &  Son,  66  Iowa,  211,  23  N. 
W.  635;  Barke  v.  Early,  72  Iowa,  273,  33 
N.  W.  677;  Buck  v.  Holt,  74  Iowa,  294,  37 
N.  W.  377 ;  Harrison  v.  Sauerwelu,  70  Iowa, 
291,  30  N.  W.  571. 

None  of  these  seem  to  be  in  polut  In 
Harber's  Case  plaintiff,  who  was  the  owuer 
of  the  record  title,  brought  a  suit  in  equity 
to  set  aside  a  tax  deed,  because  the  land  was 
sold  for  taxes  which  had  been  paid  before 
the  sale  was  had.  The  trial  court  allowed 
defendants  compensation  for  taxes  paid  by 
them  during  the  five  years  last  preceding 
the  commencement  of  the  action.  This  hold- 
ing was  reversed,  and  they  were  allowed  to 
recover  for  all  taxes  jmid;  the  reason  for 
such  holding  being  that  It  was  not  a  case 
where  the  defendants  had  been  sleeping  up- 
on their  rights,  and  that,  as  plaintiff  had 
seen  fit  to  bring  defendants  into  a  court  of 
equity,  the  defendants,  not  being  guilty  of 
any  laches  or  wrongful  act,  were  entitled  to 
reimbursement  as  an  Incident  to  the  relief 
granted  to  the  plaintiff. 

In  Barke  v.  Early,  supra,  plaintiff,  the 
owner  of  the  patent  title,  brought  action  in 
equity  to  quiet  his  title  and  to  set  aside  cer- 
tain tax  deeds  held  by  the  defendant.  In  his 
petition  he  offered  to  pay  the  defendant  the 
amount  of  all  taxes  paid  by  him  which  might 
be  found  to  be  "legally  due."  It  was  held 
that  this  offer  to  pay  a  debt  legally  due  ap- 
plied to  a  claim  which  was  already  barred 
by  the  statute  of  limitations,  and  that  sucli 
offer  covered  all  taxes  paid  by  the  defend- 
ants. It  was  said  in  the  opinion  that,  "hav- 
ing made  the  offer  to  do  equity,  the  court 
will  not  hear  him  set  up  the  statute  of  lim- 
itations as  an  excuse  for  his  refusal  to  per- 
form." 

Buck  V.  Holt,  supra,  was  an  action  of  like 
character.    The  tax  deed  -was  beld  Invalid, 
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because  tbe  taxes  (or  -which  the  land  was 

sold  had  been  paid  before  the  sale.  No  ques- 
tloD  was  there  made  regarding  the  bar  of 
the  statute  of  limitations  as  against  the  right 
of  the  tax  title  holder  to  recover  from  the 
owner  for  the  payments  made.  Ifhe  case  fol- 
lowed Gardner  v.  Early,  69  Iowa,  42,  28  N. 
W.  427,  which  was  also  an  action  by  the 
patent  title  holder  to  set  aside  a  tax  deed, 
because  the  delinquent  taxes  were  not 
brought  forward  as  required  by  the  law  then 
In  existence.  No  question  was  there  made 
regarding  the  statute  of  limitations,  and  the 
decision  turned  upon  the  proposition  that, 
as  plaintiff  had  brought  his  action  to  set 
aside  the  tax  deed,  It  was  his  duty  to  reim- 
burse the  holder  of  the  tax  deed  for  pay- 
ments made  by  him. 

Harrison  t.  Sauerwein,  supra,  was  a  sim- 
ilar case  and  was  determined  upon  equitable 
principles.  No  question  regarding  the  stat- 
ute of  limitations  was  in  the  case,  and  no 
pronouncement  was  made  with  reference 
thereto.  The  present  cause  is  an  action 
brought  by  the  purchaser  at  the  tax  sale  to 
gnlet  his  title,  or.  In  the  event  that  such  re- 
lief be  not  granted,  that  he  have  Judgment 
for  the  amount  of  the  taxes  paid  by  him  If 
barred  in  five  years.  Brown  v.  Painter,  44 
Iowa,  368;  Thompson  v.  Savage,  47  Iowa, 
522;  Sexton  v.  Peck,  48  Iowa,  260;  Thode 
T.  SpofTord,  65  Iowa,  294,  17  N.  W.  561,  21 
N.  W.  647. 

In  La  Rue  v.  King,  74  Iowa,  288,  37  N.  W. 
374,  which  was  an  action  to  enjoin  the  ex- 
ecution of  a  tax  deed  and  to  set  aside  a  tax 
sale,  the  defendant,  the  holder  of  the  tax 
deed,  answered,  resisting  the  granting  of  the 
relief  asked,  and  also  prayed  that  his  title  to 
the  land  be  confirmed.  He  also  asked  to  re- 
cover of  plalntlCF  the  taxes  which  he  paid. 
It  was  there  held  that  he  could  not  recover 
for  taxes  paid  more  than  five  years  prior  to 
the  filing  of  his  counterclaim,  citing  Sexton 
V.  Peck.  48  Iowa,  251;  Brown  v.  Painter,  44 
Iowa,  368. 

In  Thode  v.  Spoflford,  65  Iowa,  294,  17  N. 
W.  561,  21  N.  W.  647,  which  was  an  equi- 
table action  to  set  aside  certain  tax  sales  and 
deeds,  plaintiff  was  required  by  the  decree 
of  the  circuit  court  to  pay  certain  sums,  in 
order  tliat  he  might  redeem  the  property 
from  the  tax  sale,  and  it  was  there  held  that 
defendants  might  recover  for  all  taxes  paid 
by  them  within  five  years  prior  to  the  com- 
mencement of  the  suit,  with  interest  and  pen- 
alties, and  that  all  sums  paid  by  them  for 
taxes  and  upon  tax  sales  before  that  time 
were  barred  by  the  statute  of  limitations, 
dtlng  Brown  v.  Painter,  44  Iowa,  368. 

In  Innes  v.  Drexel,  78  Iowa,  253,  43  N. 
W.  201,  it  is  said  that  the  five-year  statute 
not  only  extinguishes  the  tax  title,  but  all 
rights  which  are  dependent  upon  It 

The  latest  pronouncement  upon  this  ques- 
tion seems  to  be  found  in  Roth  v.  Mnnzen- 
maler,  supra,  which  was  an  action  to  fore- 
close a  mortgage,  wherein  one  Young  who 


claimed  under  a  tax  deed  was'  made  a  party 
defendant  The  real  controversy  was  be- 
tween the  holders  of  the  tax  title  on  the  one 
side  and  the  mortgagee  and  the  holder  of  the 
patent  title  on  the  other.  As  against  the  tax 
title,  the  holder  of  the  patent  title  pleaded 
the  five-year,  statute  of  limitations  and  lach- 
es. It  was  held  that  the  plaintiff  was  under 
no  obligations  to  reimburse  the  tax  title  hold- 
er for  taxes  paid;  the  reason  being -that 
plaintiff  was  not  asking  to  redeem,  but  rely- 
ing upon  the  five-year  statute  of  limitations 
as  an  extinguishment  of  the  claim  under  the 
tax  title.  This  and  the  other  cases  dted 
seem  to  rule  the  question  now  before  us. 
Whatever  of  apparent  conflict  there  may  be 
in  previous  decisions  is  due  to  the  fact  that 
the  principle  ruling  the  different  cases  de- 
pended largely  upon  the  nature  of  the  re- 
lief afked  and  as  to  who  was  the  moving 
party. 

In  the  Instant  case  plaintiff,  it  seems,  re- 
lied' upon  the  promise  of  defendant's  husband 
to  reimburse  him  for  the  taxes  paid.  Be 
said  nothing  about  his  tax  deed  to  any  one, 
and  defendant  never  heard  of  it  until  short- 
ly before  the  beginning  of  this  suit  Be  did 
nothing  by  way  of  asserting  hlv  title  until 
his  claim  was  barred  by  the  statute  of  lln,- 
Itations.  This  statute  not  only  operated  as 
a  complete  defense  to  his  action  to  quiet  ti- 
tle, but  also  to  his  claim  for  taxes  paid.  His 
acceptance  of  the  husband's  promise  to  pay 
the  taxes  in  Hen  of  his  assertion  of  the  title 
within  a  reasonable  time,  bis  laches  In  per- 
mitting the  defendant  to  expend  large  sums 
of  money  in  the  Improvement  of  the  proper- 
ty, bis  failure  to  notify  her  of  his  claim  or 
of  her  obligation  to  pay  any  taxes  thereon, 
the  fact  that  since  1893  the  property  was 
really  exempt  from  taxation,  and  the  other 
circumstances  in  the  case  render  It  inequi- 
table that  plaintiff  be  allowed  anything  for 
taxes  paid.  Evidently  he  was  not  relying  at 
any  time  upon  the  property,  but  upon  the 
husband's  promise  to  reimburse  him  for 
these  taxes.  If  he  did  not  get  his  pay,  it 
was  not  the  defendant's  fault. 

No  error  In  the  decree  is  found,  and  It 
must  be  and  It  Is  aflSrmed. 


CUMMINGS  V.  SHERMAN  et  al. 

(Supreme  Court  of  Iowa.     April  10,  1911.) 

Appeal   from   District  Court,   Clay  County; 
A.  D.  Bailie,  Judge. 
Affirmed. 

O.  E.  Cooper,  for  appellants.  J.  W.  Cory, 
for  appellee. 

EVANS,  J.  Action  of  foreclosure  of  a  chat- 
tel mortgage.  The  mortj^ge  was  given  to  se- 
cure a  note  for  $260,  being  the  purchase  price 
of  the  property  covered  by  the  mortgage.  The 
property  so  purchased  and  mortgaged  was  a 
self^feeding  attachment  to  a  threshing  machine. 
The  defendant  admitted  the  execntion  of  the 
note  and  mortgage,  bnt  averred  that  the  con- 
sideration had  failed  and  that  the  property  vas 
worthless.    The  defendant  also  pleaded  a  war- 
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ranty  and  a  breach  thereof.  Bat  be  pleaded 
no  damages,  nor  did  he  plead  a  rescission.  His 
sole  reliance  seems  to  be  placed  on  the  proposi- 
tion that  the  property  was  worthless.  The 
only  question  BuSmitted  for  onr  consideration  is 
one  of  fact,  viz.,  whether  under  the  evidence 
the  property  in  question  should  be  deemed  as 
of  no  value.  The  trial  court  found  for  the 
plaintiff  for  the  full  amount  of,  his  note,  and 
entered  a  decree  of  foreclosure  of  the  mortgage. 

We  have  read  the  evidence  with  care,  and 
find  no  ground  for  interference.  The  most  that 
can  'be  said  favorable  to  the  defendant's  case 
is  that  the  evidence  might  support  a  finding 
that  the  machine  in  question  was  worth  less 
than  the  amount  paid  tor  it.  But  the  evidence 
lends  no  fair  support  to  the  contention  that  the 
property  was  worthless.  If  there  was  a  breach 
of  warranty,  as  defendant  contends,  he  could 
have  rescinded  the  sale  because  thereof,  or  he 
could  have  claimed  damages  for  the  breach. 
He  did  neither.  It  is  needless,  therefore,  for 
lis  to  determine  or  Inquire  whether  there  was 
in  fact  any  breach  of  warranty.  Defendant  set 
np  a  second  count  in  his  answer,  whereby  he 
claimed  various  items  for  expense  and  damage 
resulting  to  him  as  incidental  to  the  alleged 
breach  of  warranty.  These  were  all  disallowed. 
These  are  not-  discussed  in  appellant's  argu- 
ment, though  referred  to  in  his  statement  of 
facts. 

The  cooclusions  of  the  trial  court  are  amply 
sustained  by  the  evidence.  The  decree  entered 
below  mtast  therefore  be  affirmed. 

Affirmed. 


STATE  ▼.  PATTERSON. 
(Supreme  Court  of  Iowa.     April  7,  1911.) 
Appeal  from  District  Court,  Polk  County. 

PER  CURIAM.  The  defendant  was  convict- 
ed of  the  crime  of  assault  with  intent  to  com- 
mit murder,  and  appeals. 

^e  case  was  submitted  on  a  short  transcript 
and  without  argument.  We  have  examined  the 
record  before  us,  and  find  no  error  therein. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


BRUCKEB  et  al.  v.  MANISTEE  &  O. 
R.  R.  CO. 

(Supreme  Court  of  Michigan.    March  81,  1911.) 

1.  Appeal  and  Bbsor  (|  997*)— Fraud— 1'eb- 
forkancs— evidekcx  fob  jukt. 

While  It  is  the  rule  that  fraud  should  be 
clearly  established,  and  in  equity,  cases,  where 
the  Supreme  Court  bears  the  cause  de  novo, 
it  has  an  opportunity  of  passing  on  the  merits, 
in  actions  at  law  It  cannot  do  this,  except 
where  the  question  is  raised  by  motion  for  new 
trial,  or  where  from  the  whole  evidence  it  can 
say  that  there  is  no  evidence  tending  to  prove 
fraud,  or  that  the  evidence  is  as  consistent  with 
the  absence  as  with  the  presence  of  a  fraudu- 
lent motive;  and  the  case  not  being  such  a 
one.  but  there  having  been  testimony  from 
which  an  ulterior  motive  might  be  inferred,  it 
cannot  be  said  there  was  error  in  submitting 
the  question  of  fraud  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  De&  Dig.  i  997.*] 

2.  Tbial    (f   139*)— Weight   of  Bvidkwcb— 
Submission  to  Jubt. 

There  having  been  some  evidence  that 
plaintiffs  were  materially  delayed  by  defendant's 


acts,  it  was  for  the  Jury  to  determine  whetbei 
the  testimony  was  substantlaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  338-341,  365 ;    Dec.  Dig.  i  139.*] 

3.  COWTBACTS   (i   287*)— RESCISSIOIf— SXIPULA- 
TION    IN    CONTBACT — FBAUD. 

Plaintiffs,  to  avoid  the  effect  of  defendant's 
termination  of  their  contract  to  do  work  for 
it,  under  a  stipulation  therein  empowering  it 
to  terminate  it  when  in  its  opinion  the  woric 
is  not  progressing  favorably  or  they  are  not 
duly  complying  with  its  provisions,  must  show 
that  defendant's  exercise  of  Uie  power  was 
fraudulent. 

[Ed.   Note. — For  other  cases,  see   CV>ntracts, 
Dec.  Dig.  i  267.*] 

4.  Damages  (|  124*)— Bbkach,  of  Contract — 
Evidence. 

Defendant  having  wrongfully  terminated 
plaintiffs'  contract  to  do  work  for  it  and  com- 
pleted the  work  itself,  thev  are  not  bound,  oo 
the  question  of  damages,  Dy  what  it  cost  de- 
fendant to  do  it,  but  may  show  that  it  cost  it 
more  than  necessary. 

[Ed.    Note.— For  other  cases,    see   Damages, 
Ctot.  Dig.  {f  326-338 ;   Dec.  Dig.  8  124.*] 

5.  Dahaobs  (I  124*)— Breach  of  Contract 
—Measure. 

Though  defendant  wrongfully  terminated 
plaintiffs'  contract  to  grade  a  railroad,  yet,  the 
contract  having  authorized  a  change  in  the 
route  of  the  road  by  defendant,  plaintiffs'  dam- 
ages are  to  be  measured  °by  the  route  as  built, 
rather  than  as  originally  staked  out,  notwith- 
standing the  change  in  the  route  was  subse- 
quent to  such  termination. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent.  Dig.  tt  82(^338;    Dec  Dig.  |  124.*] 

6.  Contracts  (§  314*)— Supplemertal  Cok- 
tbact— Matters  Superseded. 

Subsequent  to  the  time  for  the  completion 
of  the  work  under  a  contract  for  grading  by 
plaintiffs  for  defendant,  providing  that,  if  plain- 
tiffs should  at  any  time  neglect  or  refuse  to 
progress  with  the  work  as  fast  as  in  the  opin- 
ion of  defendant  might  be  necessary  for  its 
completion  by  the  time  specified  therein,  they 
made  a  supplemental  contract,  providing  that 
plaintiffs  should  go  promptly  forward  wHh  the 
work,  and  have  it  completed  by  a  certain  time; 
and  that,  if  it  was  not  completed  by  such  time, 
defendant  might  complete  it,  and  should  have 
the  use,  till  the  work  was  completed,  of  plain- 
tiffs' 'tools.  Held,  that  the  latter  provision  sup- 
erseded the  former;  so  that  defendant's  depriv- 
ing plaintiffs  of  the  tools,  and  opi>ortunity  to 
complete  the  work,  before  the  time  specified  in 
the  supplemental  contract  for  completion  of 
the  work,  was  unlawful  and  a  breach  of  the 
contract. 

Ed.    Note.— For   other  cases,   see   Contracts, 
Cent.  Dig.  {  1446;   Dec.  Dig.  I  314.*] 

7.  Assumpsit,  Action  of  (§  18*)— Pijeading. 

A  count  alleging  the  breach  of  the  contract 
by  which  plaintiffs  were  to  do  work  for  defend- 
ant, and  claiming  damages  therefor,  and  charg- 
ing several  breaches,  among  them  the  seizure 
and  conversion  of  plaintiffs'  tools,  which  nnder 
the  contract  defendant  was  not  entitled  to  take 
unless  plaintiffs  failed  to  complete  the  work  by 
a  certain  time,  was  not  changed  from  one  in 
assumpsit  to  one  in  trover  or  trespass,  by  the 
allegation  that  defendant  became  indebted  for 
the  value  of  the  tools. 

[lid.  Note.— For  other  cases,  see  Assumpsit, 
Action  of,  Dec  Dig.  i  18.*] 

8.  Assumpsit,  Action  of  (|  23*)— Variance 
— Surplusage. 

As  regards  the  question  of  variance,  the 
allegation  of  a  count  for  damages  for  breach  of 
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a  contract,  by  aeizare  and  oonTeraioa  of  tools, 
that  defendant  disposed  of  the  tools  for  a  sum 
of  money,  may  be  treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of,  Dec.  I>ig.  {  23.*] 

■9.  GonTRAoiB  (I  231*>— Bailboad— GOKBTBUO- 

TION — COUFENSATION. 

A  contract  for  grading  a  railroad,  compen- 
sation to  be  by  the  yard  for  fills  and  cats,  does 
not,  by  the  provision  that  borrowed  earth  for 
embankments  shall  be  paid  for  at  embankment 
prices,  preclude  recovery  for  borrowed  earth 
used  in  embankments  which  sinks  below  the 
surface,  in  view  of  the  provision  that,  whenev- 
■er  it  is  necessary  to  provide  for  the  future  set- 
tlement of  the  embankments,  tbe  height  and 
width  of  the  roadbed  shall  be  increased  as  di- 
rected. 

[Ed.  Note.— For  otter  cases,  see  Contracts, 
Dec  Mg.  i  2S1.»] 

Error  to  Circuit  Court,  Osceola  County; 
<31iarle8  H.  Rose,  Judge. 

Action  by  B.  Ferdinand  Brucker  and  an- 
■otber  against  the  Manistee  &  Grand  Rapids 
Railroad  Company.  Judgment  for  plaintiffs. 
Defendant  brings  error.  Reversed,  and  new 
trial  ordered. 

Argued  before  HOOKER,  MOORE,  McAL- 
TAY,  BROOKE,  and  BLAIR,  JJ, 

Hal  I*.  Cutler  (Chas.  E.  Pain  and  Cbarled 
A.  Withey,  of  counsel),  for  appellant  Du- 
Tand  &  Holland  (B.  N.  Savidge,  of  counsel), 
for  appellees. 

HOOKER,  J.  Tbe  plaintiffs  contracted 
-with  defendant  to  grade  a  railroad;  their 
compensation  to  be  by  tbe  yard  for  fills  and 
cuts,  and  by  the  acre  for  clearing  land. 
They  performed  a  portion  of  the  contract, 
and  defendant  finished  tbe  work.  The  dec^ 
laration  is  in  assumpsit  for  damages  for  the 
breacb  of  tbe  contract,  and  on  the  common 
'Counts  for  work  and  labor  done  and  mate- 
rials furnished.  A  trial  was  had  and  a  ver- 
-dict  and  Judgment  for  tbe  plaintiffs  follow- 
'ed.    Defendant  appealed. 

Defendant  asserts:  First,  that  tbe  trial 
Judge  allowed  the  Jury  to  find  that  the  de- 
fendant and  its  engineer  were  guilty  of  fraud 
or  gross  or  serious  error,  which  deprived 
plaintiffs  of  a  share  of  their  legitimate  earn- 
ings, previous  to  the  time  that  defendant 
took  over  tbe  work.  Second,  that  the  defend- 
ant by  its  engineers  fraudulently  and  negli- 
gently failed  to  lay  out  the  work,  and  fraud- 
ulently compelled  tbe  plaintiffs  to  wotk  di»- 
advantageously.  to  their  damage.  Third,  that 
the  defendant  wrongfully  took  over  tbe  work, 
whereby  the  plaintiffs  were  deprived  of  prof- 
its. Error  is  assigned  upon  tbe  grounds  that 
there  was  no  testimony  tending  to  prove 
these  things,  and  they  should  not  have  been 
allowed  to  go  to  tbe  Jury.  Fourth.  Defend- 
ant claims  that  tbe  plaintiffs  should  not  hare 
been  allowed  to  recover,  under  tbe  declara- 
tion and  in  this  form  of  action,  the  value  of 
personal  property  taken  .from  plaintiffs  when 
it  took  over  the  work.  Fifth.  Error  is  as- 
aigued  on  the  refusal  of  tbe  court  to  compel 


plaintiffs  to  elect  whether  they  would  seek  to 
recover  under  the  contract  or  upon  the  quan- 
tum meruit  Sixth.  Error  is  predicated  on 
the  refusal  to  grant  a  new  trial.  Seventh. 
A  fatal  variance  between  tbe  declaration  and 
proofs  on  tbe  subject  of  tbe  right  to  recover 
for  personal  property  of  the  plaintiffs  taken 
by  defendant  Eighth.  Error  is  assigned  up- 
on several  points  that  will  be  alluded  to 
later  if  it  is  found  necessary. 

This  work  was  begun  under  a  written  con- 
tract which  contains  somewhat  exceptional 
provisions  In  relation  to  the  rights  of  defend- 
ant, regarding  the  conduct  of  the  work,  the 
binding  effect  of  directions  and  estimates 
of  the  defendant's  engineer,  and  bis  decisions 
on  controversies  growing  out  of .  tbe  con- 
tract and  the  dealing  of  the  parties.  We  do 
not  set  forth  the  contract,  which  is  long,  but 
will  refer  to  its  provisions  as  it  shall  become 
necessary  in  our  discussion  of  tbe  questions 
raised.  It  required  that  the  work  be  com- 
pleted on  or  before  May  30,  1905. 

On  August  2,  1905,  the  defendant  being  dis- 
satisfied at  tbe  noucompletlon  of  the  work, 
and  plaintiffs  being  out  of  funds,  the  parties 
executed  an  agreement  which  we  include  in 
this  opinion.  It  is  as  follows:  "Agreement 
made  this  2d  day  of  August,  1905,  by  and 
between  Brucker  &  Roberts,  parties  of  tbe 
first  part,  and  Manistee  &  Grand  Rapids 
Railroad  Company,  party  of  tbe  second  part, 
witnessetb  that:  Whereas,  said  parties  of 
tbe  first  part  have  been  doing  work  under 
a  certain  contract  executed  between  them 
and  second  party  and  dated  December  5, 
1904,  and  they  have  received  from  time  to 
time  payments  of  money  under  estimates 
made  by  the  chief  engineer  of  second  party, 
and  there  is  still  unfinished  work  to  be  per- 
formed under  said  .agreement ;  and,  whereas, 
tbe  first  parties,  in  order  to  fully  complete 
tbe  work  under  said  contract  and  in  accord- 
ance therewith,  desire  second  party  to  ad- 
vance to  them  the  amount  of  three  thousand 
dollars  ($3,000.00)  for  which  no  estimate  has 
yet  been  made  by  tbe  said  engineer  of  sec- 
ond party  and  said  second  party  is  willing 
to  make  said  advance  by  way  of  loan  to  said 
first  parties  in  order  to  insure  tbe  faithful 
completion  of  said  work:  Now,  therefore 
said  second  party  agrees  to  advance  and 
loan  said  amount  of  three  thousand  dol- 
lars ($3,000.00)  to  said  first  parties  for  the 
purpose  of  assisting  them  in  fully  completing 
said  work,  tbe  said  sum  to  be  repaid  to 
second  party  out  of  tbe  moneys  yet  to  be 
realized  by  first  parties  under  said  contract 
In  consideration  thereof,  first  parties  agree, 
that  said  entire  plant  belonging  to  said  first 
parties  and  now  being  used  upon  said  work, 
consisting  of  10  western  dump  cars;  V&  mile 
30  lb.  railroad  track;  17  No.  3  wheel  scrap- 
ers ;  18  drag  scrapers ;  1  buggy  and  harness ; 
1  blacksmith  outfit ;  1  camp  outfit  complete ; 
1  pile  driver  and  tools  connected  therewith — 
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Bball  be  mortgaged  and  pledged  to  said  sec- 
ond party  to  secure  the  payment  of  said  three 
thousand  dollars,  and  that  said  second  party 
shall  have  possession  of  said  plant  until  said 
work  is  fully  completed.  Said  first  parties 
further  agree  to  promptly  go  forward  with 
said  work,  and  have  the  roadbed  thereof 
fully  completed  by  the  15th  of  September, 
1905,  in  strict  accordance  with  the  provi- 
sions of  said  contract,  and  in  the  event  that 
said  work  is  not  fully  completed  In  accord- 
ance with  said  contract  by  September  15, 
1905,  then,  and  In  that  case,  said  Brucker  & 
Roberts  agree  that  the  railroad  company 
may  complete  the  said  work  Itself  or  engage 
other  contractors  to  complete  said  work,  and 
that  said-  railroad  company  or  other  con- 
tractors engaged  by  It  to  complete  said  work 
shall  have  the  use  until  said  work  is  com- 
pleted of  all  of  the  said  plant,  tools,  etc., 
herein  described.  It  Is  further  agreed  that 
from  time  to  time  said  engineer  of  second 
party  shall  make  estimates  of  the  work  as 
it  progresses  and  that  said  first  parties  shall 
receive  payments  therefor  under  and  in  ac- 
cordance with  the  terms  of  said  contract" 

On  August  23,  1905,  defendant  took  pos- 
session of  plaintiffs'  tools,  etc.,  and  proceed- 
ed with  the  work,  completing  it  on  Decem- 
ber 11,  1905.  The  action  was  brought  in 
1908.  The  plaintlfTs  claim  that  they  were 
wrongfully  prevented  from  fully  performing 
the  contract,  and  claim  the  right  to  recover 
the  value  of  the  work  actually  done  by  them 
and  not  paid  for,  at  a  price  not  exceeding  the 
contract  rates,  upon  the  common  counta 
This,  according  to  the  plaintiffs'  brief, 
amounted  to  upwards  of  $6,000  and  interest; 
There  were  other  items  based  on  the  common 
counts  for  work  done,  such  as  extra  work 
provided  for  in  the  contract,  and  extra  work 
caused  by  changing  the  line  of  road.  The 
special  count  was  for  damages  arising  from 
the  conduct  of  the  defendant,  in  hindering, 
delaying,  and  preventing  the  completion  of 
performance  and  may  be  divided  into  two 
classes,  one  of  matters  growing  out  of  the 
first  contract  only,  and  the  other  arising 
after  the  second  agreement  was  made,  and 
these  are  alleged  to  be  based  on  fraudulent 
conduct,  and  collusion  between  defendant 
and  its  engineer  and  gross  and  serious  er- 
ror on  their  part  which  deprived  plaintiffs 
of  their  legitimate  earnings.  This  latter  in- 
cluded the  taking  of  defendant's  property,  i. 
e.,  tools,  etc. 

We  will  discuss  the  case  by  topics  In  ac- 
cordance with  the  propositions  in  defendant's 
brief,  but  perhaps  not  in  the  same  numerical 
order : 

First   Topic. 

[1]  "Is  there  any  evidence  in  the  case 
which  properly  takes  it  to  the  jury  upon  the 
proposition  that  defendant  or  Its  engineers 
were  guilty  of  either  fraud  or  gross  or  seri- 
ous error,  which  deprived  the  plaintiffs  of 
any  share  of  their  intimate  earnings  under 


the  contract  before  the  work  was  taken  oyer- 
by  the  defendant?" 

(a)  There  was  testimony  from  which  fraud 
might  be  inferred.  The  plaintiffs  offered 
testimony  tending  to  prove  fraud,  such  as 
delay  in  furnishing  estimates  as  required  by 
the  contract,  omission  to  furnish  them  ta 
any  one  but  the  defendant,  improper  and  in- 
accurate measuring  with  incorrect  estimates, 
absences  of  engineers,  omission  of  dates,  fail- 
ure to  estimate  and  allow  for  borrow  pits, 
or  allow  for  clearing  and  grubbing  same, 
failure  to  estimate  and  allow  extra  work, 
changes  of  or  alleged  correction  of  measure- 
ments of  first  engineer  by  his  successor  on 
new  measurements.  Taken  In  connection 
with  the  testimony  that  delays  were  occa- 
sioned by  a  failure  of  defendant  to  obtain 
right  of  way,  and  to  require  plaintiffs  to 
work  at  unseasonable  times.  In  wet  and  clay, 
when  they  might  have  been '  permitted  to 
work  in  sandy  and  dry  ground,  etc.,  proof 
of  these  claims  tended  to  establish  plaintiffs' 
claim.  We  do  not  mean  to  say  that  this  was 
strong  or  weak  proof,  but  it  was  testimony 
from  which  an  ulterior  motive  might  prop- 
erly be  Inferred.  It  is  undoubtedly  the  rule 
that  fraud  should  be  clearly  established,  and 
in  equity  cases,  where  this  court  hears  the 
cause  de  novo,  It  has  an  opportunity  of  pass- 
ing on  the  merits  of  such  a  question.  In 
actions  of  law,  however,  it  cannot  do  this 
except  where  the  question  Is  raised  on  a 
motion  for  new  trial,  or  where  from  the 
whole  evidence  it  can  say  that  there  is  no 
evidence  tending  to  prove  It  or  is  as  con- 
sistent with  the  absence  as  with  the  pres- 
ence of  a  fraudulent  motive.  We  have  not 
such  a  case,  and  the  question  of  fraud  should 
have  been  left  to  the  jury  as  it  was. 

Second  Topic. 

[2]  "Is  there  any  evidence  in  the  case 
which  tends  in  any  legitimate  manner  to 
show  that  the  defendant  by  its  engineers 
fraudulently  and  negligently  failed  to  lay 
out  work,  or  that  the  plaintiffs  were  fraudu- 
lently compelled  to  work  In  clay  ground 
when  it  was  wet,  to  their  disadvantage?' 

In  answer  to  plaintiffs'  claim  counsel  say 
that  they  find  "no  substantial  testimony  in 
the  record  which  indicates  that  the  contract- 
ors were  materially  delayed."  There  was 
some  testimony,  and  It  was  for  the  Jury  to 
determine  whether  It  was  substantial  or  not 

Third  Topic. 

[3]  "A  preliminary  question  to  be  disposed 
of  Is:  Did  the  defendant  take  over  the  work 
unlawfully?  If  this  preliminary  question  la 
ruled  against  appellant  it  brings  us  to  the 
main  proposition  under  this  topical  head, 
which  is :  Does  the  record  present  any  com- 
petent, material,  relevant  testimony  of  a 
legal  character,  sofflcient  to  take  the  case  to 
the  Jury  upon  the  question  of  loss  of  profits 
to  the  plaintiffs,  upon  that  portion  of  tlw 


Digitized  by 


Google 


Mlcl>> 


BRUCKER  V.  MANISTEE  A  Q.  B.  R.  00. 


825. 


'work  taken  over  and  completed  by  defend- 
ant?" 

(a)  We  are  of  tbe  opinion  that  defendant's 
counsel  are  rlsbt  in  their  contention  that: 
"The  main  contract  (B.  pp.  665-686),  and  the 
Btipplemental  contract  (R.  pp.  602-604),  are 
susceptible  of  being  and  should  be  read  as 
one  contract."  We  find  little  If  any  dl»- 
casslon  of  this  question  in  the  brief  of  plain- 
tiffs' counsel,  and  we  infer  that  defendant's 
claim  in  that  regard  is  not  seriously  ques- 
tioned. However  that  may  be,  we  think  that 
the  instruments  are  susceptible  of  no  other 
construction. 

We  also  agree  with  defendant  In  the  fol- 
lowing proposition:  "A  stipulation  that  the 
railroad  company  may  terminate  the  contract 
when  in  Its  opinion  the  work  is  not  progress- 
ing favorably  or  tbe  contractor  is  not  duly 
complying  with  the  provisions  of  the  con- 
tract, is  binding  under  the  contract,  unless 
the  action  of  the  arbiter  Is  successfully  as- 
sailed for  fraud  or  gross  error  Implying  bad 
faith.  The  power  to  terminate  a  contract 
must  be  exercised  in  good  faith,  but  the  bur- 
den is  upon  the  contractor  to  show  a  fraud- 
ulent ezerdse  of  the  reserved  power." 

While  the  construction  of  the  contract  was 
a  question  of  law,  the  conduct  of  the  defend- 
ant in  taking  over  the  work  is  open  to  the 
Jury  upon  the  question  of  fraud  and  bad 
faith,  and  we  think  there  was  evidence  from 
which  it  may  have  been  Inferable.  It  should 
be  understood,  however,  that  we  express  no 
opinion  upon  the  merits  of  this  question. 
Tbe  question  was  a  proper  one  for  tbe  Jury, 
and  It  has  been  decided  by  the  Jury. 

[4]  "As  to  PlaintUCs'  Loss  of  Profits." 
Counsel  for  defendant  contend  that  the  rec- 
ord shows  that  the  completion  of  the  work 
by  It  cost  more  than  the  contract  price,  and 
that  consequently  the  plaintiffs  would  not  be 
entitled  to  recover  damages  for  the  depriva- 
tion of  the  opportunity  to  finish  the  work 
themselves.  If  the  contract  was  terminated 
in  bad  faith,  the  plaintiffs  might  claim  ttiat 
tbe  work  done  by  defendant  cost  more  than 
necessary,  and  testimony  of  that  kind  was  In- 
troduced. Tbe  plaintiffs  are  not  bound  by 
the  rule  contended  for. 

[t]  We  also  sustain  the  contention  of  the 
defendant  as  to  Its  right  to  change  the  route. 
The  contract  provided  that:  "The  location 
of  any  portion  of  the  road,  as  also  the  slopes 
>  of  excavations  and  embankments,  the  length 
of  sections,  tbe  grades,  or  the  width  of  the 
roadbed,  may  be  altered  whenever  said  chief 
engineer  shall  consider  such  alteration  nec- 
essary or  expedient,  but  such  alteration  shall 
not  be  allowed  as  a  reason  for  any  claim  for 
extra  compensation,  and  it  is  expressly 
agreed  by  the  parties  hereto  that  the  price 
to  be  paid  per  yard  shall  cover  the  risk  of 
any  such  change  that  may  operate  to  tbe 
disadvantage  of  the  party  of  the  second  part, 
and  the  party  of  the  second  part  shall  have 
the  benefit  of  any  alteration  that  may  op- 


erate in  its  favor."  Before  this  action  was 
brought,  this  route  was  changed,  as  defend- 
ant had  a  right  to  do,  under  the  contract. 
Hence  the  damages  should  bave  been  meas- 
ured by  tbe  route  as  built,  rather  than  as- 
originally  staked  out  The  learned  circuit 
judge  was  of  the  opinion  that  if  the  contract 
was  unlawfully  terminated  the  right  to  and' 
measure  of  damages  became  fixed  at  once, 
and  could  not  be  affected  by  a  subsequent 
change  of  rout&  We  are  of  the  opinion  that 
this  was  incorrect.  Eta.d  the  plaintiffs  com- 
pleted the  Job,  the  measure  of  their  pay 
would  have  been  the  work  actually  done  up- 
on the  grade  as  changed.  The  same  is  true- 
as  to  damages  for  the  Interruption  of  their 
performance  of  the  contract  Counsel  for  the- 
partles  cite  no  authorities  in  point  upon  the- 
questlon.    We  think  it  elementary  however. 

Fourth  Topla 

[6]  "This  subdivision  presents  the  questlon- 
of  whether  the  plaintiffs  were  entitled  to  re- 
cover in  this  form  of  action,  and  under  their 
declaration  the  value  of  the  personal  prop- 
erty taken  from  them  by  the  defendant  when 
it  took  over  tbe  work  and  used  it  in  com- 
pleting the  Job." 

The  action  is  assumpsit  The  original  con- 
tract provides:  "That  if  said  second  party 
shall  at  any  time  neglect  or  refuse  to  pro 
gress  with  tbe  work  as  fast  as  in  the  opln 
ion  of  said  chief  engineer  or  party  of  the- 
first  part  (communicated  in  writing  to  said 
second  party)  may  be  necessary  for  the  com- 
pletion by  the  time  specified  herein,  then 
said  first  party  may  declare  this  contract 
abandoned." 

The  supplemental  contract  contains  the  fol- 
lowing: "Said  first  parties  further  agree  to- 
promptly  go  forward  with  said  work,  and 
have  the  roadbed  thereof  fully  completed  by 
the  16th  day  of  September,  1905,  in  strict 
accordance  with  the  provisions  of  said  con- 
tract and  in  the  event  that  said  work  is  not 
fully  completed  in  accordance  with  said  con- 
tract by  September  15,  1905,  then,  and  in 
that  case,  said  Brucker  &  Roberts  agree  that 
the  railroad  company  may  complete  the  said 
work  Itself  or  engage  other  contractors  to 
complete  said  work,  and  that  said  railroad 
company  or  other  contractors  engaged  by  it 
to  complete  said  work  shall  have  the  use- 
untU  said  work  is  completed  of  all  of  the 
said  plant  tools,  etc.,  hereinbefore  describ- 
ed." 

These  two  provisions  should  be  construed 
together.  In  our  opinion,  however,  tbe  lat- 
ter superseded  the  former,  and  the  learned 
circuit  Judge  did  not  err  in  holding  that  the- 
depriving  of  the  plaintiffs  of  their  tools,  and 
opportunity  to  complete  the  work,  before- 
September  IStb,  was  unlawful  and  a  breach 
of  the  contract  This  being  so,  it  is  unnec- 
essary to  discuss  the  remedy  for  the  tools- 
upon  the  theory  that  their  taking  was  lawful. 

Being  unlawful,  it  is  possible  that  they 
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mlgbt  have  been  replevied,  at  after  the  de- 
mand was  made  trover,  or  possibly  a  epeclal 
action  on  the  case,  would  have  been  proper, 
or  tbe  act  mlgbt  have  been  treated  as  a 
breach  of  contract,  as  It  was. 

[7]  The  special  count  alleged  the  breach 
of  the  contract,  and  claimed  damages  there- 
for. Several  breaches  were  charged,  among 
them  the  seizure  and  conversion  of  the  tools. 
The  allegation  that  defendant  became  In- 
debted for  the  value  of  the  tools  was  per- 
haps unnecessary,  but  It  had  not  the  effect 
of  changing  the  count  from  assumpsit  to  one 
In  trover,  or  trespass.  A  case  closely  In 
potot  is  Hoey  v.  Harty,  48  Mich.  191,  12  N. 
W.  44 ;  Thomas  v.  Schram,  62  Mich.  213,  17 
N.  W.  815;  Tregent  v.  Maybee,  54  Mich.  226, 
19  N.  W.  962;  Newman  v.  Olney,  118  Mich. 
646,  77  N.  W.  9 ;  Brown  v.  Foster,  137  Mich. 
35,  100  N.  W.  167. 

We  are  of  the  opinion  that  the  spedal 
count  was  broad  enough  to  cover  the  damages 
for  the  loss  of  tools,  and  that  all  damages 
to  which  plaintiffs  were  lawfully  entitled 
were  recoverable  under  It,  and  that  an  elec- 
tion of  counts  was  unnecessary. 

Sixth    Topic. 

Motion  for  New  Trial.  As  the  cause  must 
be  reversed  upon  the  point  relating  to  the 
measure  of  damages,  it  is  unnecessary  to 
consider  the  motion  for  a  new  trial. 

Seventh  Topic. 

[•]  Varlanca  The  allegation  In  the  spe-, 
cial  count  that  the  defendant  disposed  of  the 
tools  for  a  sum  of  money  may  be  treated  as 
surplusage  under  the  proof  on  this  record. 

Eighth   Topic. 

Miscellaneous  Assignments.  Several  of 
these  may  not  arise  on  another  trial.  Some 
of  them  Involve  legal  questions,  but  counsel 
have  refrained  from  much  discussion  of  them 
and  from  citing  authorities  to  support  their 
contention.  We  therefore  leave  them  unde- 
cided. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

[I]  In  view  of  a  possible  new  trial,  we 
should  add  that  we  are  of  the  opinion  that 
the  plaintiffs  were  entitled  to  payment  for 
all  material  used  in  the  embankment  except 
such  as'  came  from  excavations  and  was 
measured  as  such.  The  provision  that  bor- 
rowed earth  for  embankments  shall  be  paid 
for  at  embankment  prices  does  not  preclude 
the  recovery  for  material  which  sunk  below 
the  surface.  This  Is  indicated  by  section  22 
of  the  specifications,  which  provides  that, 
"whenever  It  is  necessary  to  provide  for  the 
future  settlement  of  tbe  embankments,  tbe 
height  and  width  of  the  roadbed  shall  be 
increased  as  directed." 


HAY  V.  ODMMIN6S  et  at 

(Supreme  Court  of  North  Dakota.     March  10, 
1911.) 

(ByllaUu  iv  the  Court.) 

1.  MORTOAGES    (I    295*)  —  MERaEB  —  DEED     TO 
MOSTOAOEE. 

Whether  or  not  a  mortgage  upon  real  es- 
tate Is  merged  in  a  deed  given  by  the  mortga- 
gor to  the  mortgagee  dei>end8  upon  tbe  intent 
and  interests  of  the  mortgagee. 

[EM.  Note. — For  other  cases,  see  Mortgages, 
Cent.  EHg.  §|  815-831 ;    Dec.  Dig.  {  295. •] 

2.  MoBTOAOES    (I   295*^Meboeb— E^^DEIrcB. 

In  this  case  the  evidence  shows  no  agree- 
ment to  merge  titles,  and  they  will  be  kept  sep- 
arate. 

lEd.  Note. — For  other  cases,  see  MortgagesL 
Dec.  Dig.  I  295.*] 

3.  MoBTQAQES  (§  460*)— Possession  bt  Mobt- 

QAOEE— CbEDIT   ON   MOBTOAOE    NOTES. 

In  the  absence  ot  evidence  of  the  value  of 
the  occupation  of  lands,  the  mortgagor  is  not 
entitled  to  any  credit  upon  bis  notes.  He  has 
the  burden  of  showing  such  value. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  460.*] 

Appeal  from  District  Court,  Cass  County ; 
Pollock.   Judge. 

Action  by  Clarence  B.  May  against  Ed- 
son  C.  Cummlngs  and  others.  Judgment  tor 
plaintiff,  and  defendants  appeal.     Affirmed. 

See,  also,  180  N.  W.  828. 

Turner  &  Murphy  and  Bi.  H.  Wright,  for 
appellants.    M.  A.  Hlldreth,  for  respondent. 

BURKE,  J.  In  the  year  1888  Edaon  O. 
Cummlngs,  one  of  the  defendants  herein, 
bought  of  the  plaintiff  a  farm  in  Cass  coun- 
ty, N.  D.,  for  the  agreed  price  of  |5,040. 
He  paid  no  money  down,  but  gave  his  notes 
due  in  installments  of  $500,  one  each  year 
for  ten  years,  and  to  secure  the  same  gave  a 
mortgage  to  May  upon  the  land. 

Cummlngs  went  upon  the  land  and  farmed 
the  same  until  1905.  Owing  to  his  crops  be- 
ing drowned  out  he  was  unable  to  reduce 
his  indebtedness  upon  the  land  and  by  the 
end  of  the  year  1905  owed  May  considerably 
more  than  the  original  purchase  price.  In 
addition  to  his  indebtedness  to  May,  Cum- 
mlngs owed  various  other  persons  and  firms, 
and  some  of  those  creditors  had  reduced 
their  claims  to  Judgments,  and  the  defend- 
ant William  H.  White  Lumber  Company 
had  filed  a  mechanic's  lien  against  the  land. 
This  lien  and  the  Judgments  of  the  other 
creditors  were  a  lien  upon  Cummlngs'  equity 
In  the  land,  but  inferior  to  the  mortgage 
debt  owned  by  May. 

Late  in  the  year  1905  Cummlngs  left  the 
place  and  removed  to  another  part  of  the 
state.  He  says  that  he  did  not  intend  to 
return;  that  the  seasons  had  been  too 
wet  and  the  farm  had  not  paid  expenaes; 
that  the  last  i)ayment  he  had  made  upon 
May's  mortgage  was  in  1903;  that  he  had 
made  no  payment  In  1902;   that  he  had  not 
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paid  the  taxea.  Before  leaving  the  farm  he 
bad  a  talk  with  May  regarding  his  affairs, 
and  told  May  that  he ,  could  not  keep  the 
place.  To  use  his  own  language,  "I  told 
him  that  I  couldn't  keep  the  place  any  long- 
er, and  that  I  would  give  him  a  quitclaim 
deed  or  he  might  foreclose,  and  I  would 
waive  my  right  of  redemption.  He  could  do 
either;  that  Is,  he  said  that  he  thought  he 
could  foreclose  for  less  than  the  Judgrmenta 
that  were  against  the  land. '  He  was  to 
take  his  choice,  either  to  take  the  land  with 
the  Judgments  against  it  or  to  foreclose  it; 
whichever  on  investigation  he  should  decide 
was  the  cheapest  for  him;  that  was  my 
understanding  of  it."  "Q.  Did  he  say  any- 
thing about  giving  up  the  notes,  or  any- 
thing of  that  kind?  A.  I  don't  remember 
whether  there  was  anything  said  about  giv- 
ing up  the  notes ;  I  understood —  '  Q.  He ' 
didn't  say  anything  about  them?  A.  Not 
that  I  rememtwr  of.  Q.  Now,  let  me  see  if 
the  Judge  and  I  understand  you  right;  °you 
told  him  that  he  could  take  his  choice,  take 
a  deed  or  foreclose,  did  you?  A  Tes.  Q. 
Ton  did  not  at  that  time  demand  the  notes 
back?  A.  No.  Q.  Tou  have  nev6r  demand- 
ed the  notes  back,  have  you?  A.  I  never 
have.  There  was  something  said  about  the 
Judgments,  but  as  near  as  I  can  recollect  Mr. 
May  said  he  thought  he  could  foreclose  for 
less  than  he  could  buy  the  Judgments.  Q.  I 
want  to  get  at  what  you  said  to  him ;  what 
was  your  proposition  to  him;  what  were 
you  going  to  ^ve  him  this  deed  for,  if  any- 
thing? A.  I  was  going  to  give  him  the  deed 
If  he  took  the  deed  to  clear  me  from  the 
place.  My  proposition  was  that  he  should 
pay  those  Judgments  and  I  give  him  a  deed. 
Q.  Mr.  May  asked  you  for  a  warranty  deed, 
didn't  he?  A.  He  asked  for  a  quitclaim 
deed.  Q.  Didn't  he  ask  you  at  one  time  for 
a  warranty  deed?  A.  Not  that  I  remember 
of.  I  don't  remember  any  such  talk.  I  of- 
fered to  give  him  a  quitclaim  deed.  Q.  Tou 
wouldn't  say  that  he  didn't  ask  you  for  a 
warranty  deed,  would  you?  A  I  wouldn't 
say ;  but  I  do  not  recollect  it  Q.  Tou  heard 
Mr.  May's  testimony  about  this  conversa- 
tion? A.  Tes.  Q.  Is  that  substantially  cor- 
rect?   A.  It  is." 

Mr.  May  also  was  a  witness  and  gave  his 
recollection  of  this  conversation.  He  says: 
"He  (Cummings)  came  down  and  told  me 
that  he  couldn't  farm  it  any  more ;  that  he 
was  going  to  leave  the  farm;  he  was  going 
up  where  his  son-in-law  was.  I  asked  him 
for  a  warranty  deed,  and  he  told  me  that  he 
couldn't  give  me  a  warranty  deed  on  ac- 
count of  the  Judgments  that  were  against 
him,  and  he  told  me  about  the  Judgments 
at  that  time;  but  he  did  offer  to  give  me  a 
quitclaim  deed.  That  was  about  all  there 
was  to  it;  and  I  did  not  decide  what  I 
would  do  for  certain.  He  wanted  me  to  pay 
the  liens.  Q.  (on  cross-examination).  As  I 
understand  yon,  his  proposition,  in  effect, 
inm  that  yon  release  his  debt— that  is,  the 


debt  secured  by  this  mortgage— and  that  yon 
take  care  of  this  Judgment  and  liens,  etc., 
against  the  lands.  A  Yes ;  that  is  what  he 
wanted.  We  did  not  come  to  any  definite  agree- 
ment Q.  There  were  a  number  of  those  liens 
and  Judgments  ?  A  Yes ;  there  were  some  that 
I  never  heard  of  'before  now.  I  knew  of 
the  Freeman  and  Perry  Judgments.  The 
Baker  Judgment  I  never  knew  of  until  this 
fall.  Then  Cummings  moved  off  from  the 
farm.  I  wrote  him,  saying  I  declined  his 
offer.  Q.  When  did  you  make  up  your  mind 
that  you  wanted  this  deed,  and  how  did  you 
communicate  your  conclusion  to  Mr.  Cum- 
mings? A  Well,  along  in  the  sudimer  there 
was  a  pretty  fair  looking  crop  there,  and  I 
got  to  thinking  about  who  I  was  raising  the 
crop  for,  whether  for  myself  or  somebody 
else,  and  I  thought  I  would  write  to  him 
and  get  a  quitclaim  deed  to  protect  myself 
in  the  crop,  fearing  that  creditors  might 
step  in  and  claim  the  crop.  I  was  not 
afraid  that  Cummings  would,  but  was 
afraid  that  his  creditors  might;  and  when 
I  wrote  him  for  the  deed  I  did  not  think 
at  all  about  or  take  into  consideration  the 
conversation  we  had  had  the  fall  before." 

The  letter  written  by  May  to  Cummings 
reads  as  follows:  "Aug.  6,  1006.  Mr.  E.  C. 
Cummings.  Dear  Sir :  Will  you  please  send 
me  a  quitclaim  deed  made  to  Emily  E.  May 
as  yon  offered  last  fall.  I  find  it  very  ex- 
pensive to  foreclose  and  believe  I  can  settle 
that  claim  against  you  if  I  have  a  deed  for 
less.     Tours  truly,  O.  B.  May." 

On  the  trial  Mr.  May  further  testified: 
"Q.  Mr.  May,  what  did  you  mean  by  that  ex- 
pression in  your  letter  then?  A.  Well,  I 
don't  hardly  know  what  I  did  mean  by  it; 
but  I  must  liave  meant  that  I  thought  I 
could  settle  them.  Q.  Did  you  know  what 
they  were  at  ttiat  time?  A.  No;  I  never 
knew  anything  about  only  the  two.  That 
letter  had  slipped  my  mind;  I  thought 
when  I  wrote  to  him  and  asked  him  for  a 
deed  that  I  did  not  mention  anything,  only 
asked  for  a  deed.  Q.  Do  you  mean  to  say 
In  that  letter  yon  promised  to  pay  those 
Judgments?  A.  No;  the  letter  does  not  so 
state.  Q.  Did  you  mean  to  take  care  of 
those  Judgments  in  that  letter?  A.  No.  Q. 
What  did  yon  mean  then  when  you  say  what 
you  did?  A.  I  didn't  know  but  I  could  set- 
tle with  the  creditors.  Instead  of  foreclos- 
ing. Q.  Did  you  ever  consider  that  you  had 
discharged  this  mortgage,  and  that  it  had 
beea  merged  into  this  deed,  or  anything  of 
that  kind?  A.  Why,  I  didn't  think  enough 
of  the  quitclaim  deed  that  I  wanted  to  re- 
cord it  Q.  You  thought  that  in  spite  of  the 
deed  you  would  have  to  foreclose  your  mort- 
gage? A  I  thought  I'  would  to  get  title  to 
the  land;  yes.  Q.  What  did  you  take  the 
deed  for  then?  A  To  shut  out  the  creditors 
on  the  crop  I  was  raising.  Q.  Why  did 
you  take  the  deed  in  the  name  of  your 
daughter?  A.  You  have  asked  me  some- 
thing I  cannot  answer,  for  I  don't  know 
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myself  wby  I  did  It  Q.  Too  claim  to  own 
this  land,  do  you  not?  A.  No;  I  can't  say 
that  I  claim  It  I  haTe  had  possession  of  It 
Q.  You  say  to  this  court  that  you  do  not 
claim  to  own  this  land?  A.  Tes.  Q.  You 
have  authorized  Mr.  Hlldreth,  your  attorney, 
to  bring  an  action  here  in  which  he  asserts 
a  title  In  your  daughter  for  your  sole  use 
and  benefit?  A.  I  employed  Mr.  Hlldreth  to 
take  care  of  this  affair  for  me,  and  I  turned 
It  over  to  him,  and  he  has  taken  care  of  It 
Q.  Do  you  claim  that  your  daughter  owns 
the  farm?  A.  Well,  it  Is  a  piece  of  land 
without  any  ownership  nearly.  Q.  Do  yon 
think  Mr.  Gnmmlngs  owns  it?  A.  He  says 
that  he  doesn't,  and  I  hardly  think  he  does. 
It  is  a  piece  of  land  that  there  is  a  big  ques- 
tion on  about  who  does  own  It" 

As  will  be  seen  from  the  foregoing  tes- 
timony, Mr.  Cummlngs,  after  he  had  aban- 
doned the  land,  gave  a  quitclaim  deed  of  the 
same  to  the  daughter  of  Mr.  May,  and  this 
daughter  was  made  plaintiff  in  a  suit  to 
quiet  title  to  the  land  for  the  use  and  bene- 
fit of  Mr.  May.  At  the  same  time  Mr.  May 
started  an  action  to  foreclose  his  mortgage, 
and  made  the  owners  of  the  judgments  and 
liens  parties  thereto,  and  the  two  actions 
were  tried  together  upon  stipulation  of  coun- 
sel. At  the  dose  of  the  trial,  the  trial  court 
ordered  Judgment  that  the  mortgage  be  fore- 
closed, and  that  the  action  started  by  Emily 
-E.  May  be  dismissed  without  prejudice.  The 
defendants  have  appealed  from  both  cases. 
The  opinion  in  the  case  of  Emily  E.  May 
against  the  same  defendants  will  be  found 
infra. 

The  defendants  in  this  action  desire  a  re- 
view of  the  entire  case  in  this  court.  They 
contend,  first  tliat  the  quitclaim  deed  to 
E<mily  E.  May  is  in  effect  a  deed  to  Clarence 
B.  May,  and  was  given  and  accepted  in 
satisfaction  of  the  Cummlngs'  mortgage,  and 
that  the  said  mortgage  became  merged  in 
Clarence  B.  May's  title  so  derived,  and  that 
the  Judgments  and  liens  of  the  defendants 
are  the  first  and  only  incumbrances  upon 
the  land.  Secondly,  they  claim  that,  even  If 
defeated  in  their  first  contention,  May  Is 
bound  to  credit  uiwn  the  Cummlngs'  notes 
the  reasonable  value  of  the  use  of  the  land 
for  the  years  subsequent  to  1905. 

[1]  Taking  up  the  questions  raised  in  the 
order  named,  we  find  it  practically  admitted 
that  the  question  whether  or  not  a  mort- 
gage becomes  merged  when  the  mortgagee 
.  buys  the  fee  title  depends  upon  the  Intent 
and  Interest  of  the  mortgagee.  The  appel- 
lants insist  however,  that  this  rule  can  be 
changed  'by  contract  of  the  parties  Interest- 
ed, and  that  such  a  contract  has  been  proven 
in  the  present  case.  [2]  We  are  unable  to 
find  any  evidence  to  sustain  their  contention. 
In  the  first  place,  the  defendants,  other  than 
Cummlngs,  were  not  parties  to  any  contract 
nor  did  they  know  of  any  negotiations  be- 


tween May  and  Oummings.  May  was  la> 
boring  under  the  mistaken  hellef  tliat  his 
mortgage  would  merge  as  a  matter  of  law  as 
soon  as  he  took  a  deed  from  Cummlngs,  but 
there  is  no  evidence  that  he  desired  sudi  a 
result  and  agreed  with  Cummlngs  to  bring  it 
about  During  all  of  the  time,  he  was  hos- 
tile to  the  judgment  creditors  and  seeking- 
a  way  to  defeat  their  claims  against  the 
land.  In  his  letter  to  Cummjngs  he  Inti- 
mates that  he  might  settle  with  those  cred- 
itors, if  they  accepted  less  than  the  costs 
of  a  foreclosure.  That  he  deliberately  made 
a  contract  to  place  those  hostile  judgment 
creditors  in  a  position  where  their  judg- 
ments were  superior  to  his  own  mortgage 
taken  for  the  purchase  price  of  the  land, 
without  any  consideration  on  their  part,  i» 
supported  neither  by  reason  nor  evidence. 
An  examination  of  Cummlngs'  evidence  will 
show  that  he  did  not  claim  any  contract. 
He  told  May  that  he  could  not  give  htm  a 
deed  on  account  of  the  judgments.  The  find- 
ings of  the  learned  trial  court  are  amply 
supported  by  the  evidence,  and  are,  In  our 
opinion,  correct  We  therefore  adopt  them 
as  the  findings  of  this  court 

[3]  Appellant's  second  proposition  is  that 
May  should  have  credited  upon  his  mort- 
gage debt  the  value  of  the  use  of  the  land 
during  the  time  he  was  in  possession.  We 
find  that  no' evidence  was  offered  as  to  the 
value  of  such  use  and  occupation,  unless  it 
Is  found  in  the  testimony  of  Mr.  May,  and 
he  states  that  the  farm  never  paid  expenses 
while  he  was  in  possession,  after  Cummlngs 
had  abandoned  it  The  burden  of  showing 
this  payment  was  upon  the  defendant  and 
the  trial  court  could  not  allow  a  credit  for 
this  item  owing  to  lack  of  definite  evidence. 

The  judgment  Is  afflrmed.  All  concur,  ex- 
cept MORGAN,  a  J.,  not  participating 


MAY  y.  CUMMINGS  et  sL 

(Supreme  Court  of  North  Dakota.    March  10, 
1911.) 

(Svllahua  hv  the  Court.) 

1.  MoBTOAOKB  (I  408*)— Right  to  Fobeclosb. 

The  holder  of  a  mortgage  upon  real  estate 
may  maintain  an  action  to  foreclose  the  same 
at  the  game  time  he  is  asserting  title  to  the 
same  premises  under  a  quitclaim  deed  from  the 
mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages^ 
Dec.  Dig.  {  408.*] 

2.  ElXCnON    OF    REMKDIKS    (I    8*)— FOBKOLO- 

STTBE  OF  MoBTGAOB— Quieting  Titije. 

While  foreclosing  his  mortgage  in  an  ap- 
propriate action,  he  has  the  right  to  maintain 
an  action  to  quiet  title  based  Upon  his  quit- 
claim deed ;  and  it  is  error  for  toe  trial  court 
to  force  him  to  elect  between  the  two  actions. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Dec.  Dig.  i  3.*] 
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8.  Appeal  and  Ebbob  (|  882*)— Rbtikw— In- 
vited Ebbob. 

This  error  cannot  be  taken  advantage  of 
by  the  defendants  upon  whose  motion  the  plain- 
tiff -was  forced  to  elect 

[E]d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3591-3610;  Dec  Dig.  i 
«82.»] 

Appeal  from  District  C!ourt,  Cass  County; 
Pollock,  Judge. 

Action  by  Emily  B.  May.  for  the  use  of 
Clarence  B.  May,  against  I^on  C.  Gum- 
mings  and  others.  Judgment  for  plaintiff, 
.and  defendants  appeal.    AflSrmed. 

Turner  &  Murphy  and  B.  EL  Wright,  for 
Appellants.     M.  A.  Hlldreth,  for  respondent 

BURKE,  J.  By  stipulation  of  the  parties 
this  case  was  tried  in  the  lower  court  at  the 
same  time  and  upon  the  same  evidence  as 
the  case  of  Clarence  B.  May  v.  Cummings 
(Just  decided  by  this  court)  130  N.  W.  826. 

The  defendant  Cummings  had  bought  of 
Clarence  B.   May  a  certain  farm  in   Cass 
-county,  N.  D.,  giving  in  payment  therefor  a 
mortgage  for  the  entire  purchase  price.    Aft- 
•er  some  17  years'  possession,  Cummings  had 
failed  to  reduce  said  indebtedness  and  aban- 
doned the  farm  to  May.     During  Ids  occu- 
pancy of  the  premises,  the  other  defendants 
lierein   had   obtained   against   him    certain 
Judgments  and  one  mechanic's  lien.    Those 
had  attached   to   Cummings'   equity  in  the 
land,  but  were  inferior  to  the  mortgage  held 
by   May.     After   the   abandonment   of   the 
premises,  and  upon  the  request  of  Clarence 
B.  May,  Cummings  gave  a  quitclaim  deed  to 
Emily  E.  May,   a  daughter  of  Clarence  B. 
May,  but  without  her  consent  or  knowledge 
.-and  upon  no  consideration  from  her. 

Clarence  B.  May  began  an  action  to  fore- 
close his  mortgage  in  his  own  name  and  at 
the  same  time  commenced  this  action  in  the 
name  of  bis  daughter,  for  his  use  and  bene- 
fit, to  quiet  title  to  the  premises,  and  in 
'  each  suit  Cummings  and  the  various  Hen  and 
.Judgment  holders  were  made  defendants. 

The  defendants  answered  in  each  action 
by  the  same  attorney,  and  the  two  actions 
were  tried  at  the  same  time.  Before  any 
-evidence  was  offered  in  the  consolidated  suit, 
the  defendants  asked  the  court  to  require  the 
plaintiff  to  elect  between  his  mortgage  and 
the  quitclaim  deed  taken  by  his  daughter  for 
his  use.  This  the  trial  court  refused  at  first, 
but  later  on  practically  allowed.  After  the 
•evidence  was  all  In,  the  trial  court  ordered 
the  plaintiff  to  elect  in  which  of  the  two 
actions  he  desired  Judgment  entered,  and  in 
compliance  with  this  order,  and  not  other- 
wise, the  use  plaintiff  dismissed  the  case  at 
bar  without  prejudice.  Judgment  was  then 
-entered  ta  his  favor,  ordering  the  mortgage 
foreclosed. 

In  thiS'  action  the  defendants  have  appeal- 
•ed  and  assign  as  error  the  ruling  of  the  trial 


court  in  allowing  the  use  plaintiff  to  dis- 
miss the  suit  without  prejudice.  It  is  their 
claim  that  the  trial  court  should  liave  pro- 
ceeded to  enter  Judgment  upon  the  merits  in 
this  action,  and  that  if  it  were  to  be  dis- 
missed the  defendants  Trere  entitled  to  a 
dismissal  with  prejudice. 

We  have  already  held  that  May's  mortgage 
was  not  merged  ta  the  quitclaim  deed  taken 
in  his  daughter's  name.  Clarence  B.  May 
V.  Cummings,  130  N.  W.  826.  [1]  May  had 
the  right  to  ke^  the  two  titles  separate  and 
distinct  and  to  maintain  separate  actions 
upon  each.  One  action  was  to  assert  his 
claim  under  the  mortgage,  which  was  a  first 
lieu  upon  the  land  and  good  against  all  of 
the  defendants.  The  second  action  was  to 
quiet  title  as  to  Cummings,  although  it  is 
hard  to  see  how  he  expected  to  escape  the 
liens  and  Judgments.  [2]  However,  it  was 
Ills  right  to  sue  those  people  if  he  so  desired. 
He  was  asserting  this  right  in  a  proper  ac- 
tion, when  he  was  crowded  out  of  court 
upon  the  motion  of  the  defendants.  Were  It 
not  for  the  motion  and  objection  of  the  de- 
fendants, the  trial  court  would  have  found 
the  mortgage  a  first  lien,  the  Judgments  and 
liens  secondary,  and  the  quitclaim  deed  third, 
excepting  as  to  Cummings,  such  being  the 
finding  of  the  court  in  the  other  case. 

[3]  If  there  was  error  in  the  ruling  ap- 
pealed from.  It  was  invited  by  the  defend- 
ants, and  they  cannot  complain. 

The  order  appealed  from  is  affirmed.  All 
concur,  except  MORGAN,  C.  J.,  not  partici- 
pating. 

DICKINSON    V.    CARROLI* 

(Supreme   Court  of  North   Dakota.     March  9, 

1911.     Rehearinz  Denied   April  3, 

1911.) 

(Syllalut  Iv  the  Court.) 

Bills  and  Notes  (|  440*)— Gift  of  Note. 

Plaintiff  voluntarily,  and  with  fall  knowl- 
edge that  he  owed  nothing  to  defendant  exe- 
cuted and  delivered  to  him  his  negotiable  prom- 
issory note  which  the  latter  sold  and  transferred 
to  a  bona  fide  purchaser  for  value  and  without 
notice  of  any  defense.  Plaintiff,  being  com- 
pelled to  pay  such  note,  brought  this  action  to 
recover  from  defendant  the  amount  thus  paid. 
Held,  that  no  cause  of  action  exists. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Dec.  Dig.  S  440.*] 

Appeal  from  District  Court,  Ward  County; 
E.  B.  Goss,  Judge. 

Action  by  Walter  Dickinson  against  W.  J. 
Carroll.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

From  an  order  overruling  a  demurrer  to 
the  complaint,  defendant  appeals.  The  com- 
plaint is  as  follows : 

"(1)  That  on  or  about  the  4th  day  of  April, 
1906,  for  value  received,  this  plaintiff  execut- 
ed and  delivered  to  the  Blalsdell-Blrd  Com- 
pany, a  corporation,  his  certain  promissory 
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notes  payable  to  the  Blalsdell-Bird  C!ompany 
or  order,  one  for  $100  due  Norember  1,  1907, 
and  one  for  |180  due  Norember  1,  1908,  said 
notes  bearing  interest  at  the  rate  of  10  per 
cent  per  annum.  That  at  said  time  and 
place  he  also  executed  and  delivered  to  Orace 
Cochrane  his  two  certain  promissory  notes, 
payable  to  Grace  Cochrane  or  order,  one  for 
$200  due  November  1,  1906,  and  one  for  $100 
due  November  1,  1907,  said  notes  bearing  in- 
terest at  the  rate  of  10  per  cent  per  annum. 

"(2)  That  on  or  about  November  26,  1906, 
this  plaintiff  paid  one  John  W.  Cochrane 
$200,  same  to  apply  on  his  Indebtedness  to 
the  said  Orace  Cochrane,  and  the  said  John 
W.  Cochrane,  having  possession  of  the  said 
note  in  favor  of  the  said  Grace  Cochrane  for 
$200,  returned  the  same  to  this  plaintiff,  and 
that  thereupon  the  total  indebtedness  of  this 
plaintiff  to  the  said  Grace  Cochrane  was 
$100,  and  his  total  indebtedness  to  said  the 
Blalsdell-BIrd  Company  $280.  That  thereup- 
on this  plaintiff  executed  and  delivered  to  the 
said  John  W.  Cochrane  his  certain  promisso- 
ry note,  dated  November  26,  1906,  due  No- 
vember 1,  1907,  payable  to  the  said  John  W. 
Cochrane  or  order  for  $380,  and  Interest  at 
the  rate  of  10  per  cent  per  annum,  said 
note  representing  this  plaintiff's  total  indebt- 
edness to  said  Grace  Cochrane  and  said  the 
Blalsdell-Bird  Company,  and  said  John  W. 
Cochrane  thereupon  having  possession  of  the 
said  notes  in  favor  of  said  the  Blalsdell-Blrd 
Company,  but  which  had  not  been  transfer- 
red by  said  the  Blalsdell-Bird  Company,  re- 
turned same  to  this  plaintiff.  That  this 
plaintiff  at  said  time  believed  that  the  said 
John  W.  Cochrane  had  authority  to  return 
said  notes  in  favor  of  the  Blalsdell-Bird  Com- 
pany and  take  in  settlement  thereof  the  note 
payable  to  himself  hereinbefore  mentioned. 
That  said  John  W.  Cochrane,  in  fact  had  no 
authority  to  do  such  act  and  the  same  was 
done  without  the  knowledge  or  consent  of  the 
Blalsdell-Bird  Company. 

"(S)  That  subsequently  the  said  John  W. 
Cochrane  transferred  the  said  note  for  $380 
to  the  said  Grace  Cochrane,  receiving  no  con- 
sideration therefor  except  that  she  owned  an 
interest  in  said  note  to  the  extent  of  $100. 
That  the  safd  Grace  Cochrane  being  Indebted 
to  one  T.  E.  Fox  as  security,  transferred  the 
said  note  for  $380  to  said  T.  E.  Fox.  That 
some  time  about  the  fall  of  1907  this  plain- 
tiff learned,  and  was  Informed  by  the  Blals- 
dell-Blrd  Company,  that  the  said  John  W. 
Cochrane  had  no  authority  to  deliver  the  said 
notes  In  its  favor,  and  take  In  settlement 
thereof  the  note  payable  to  himself,  and  that 
the  Blaisdell-Blrd  Company  was  the  owner 
of  an  Interest  in  said  note  to  the  extent  of 
$280  and  interest  or  the  Indebtedness  there- 
by represented,  and  that  the  said  notes  in  fa- 
vor of  the  Blaisdell-Blrd  Company  executed 
by  this  plaintiff  on  April  4,  1906,  were  still 
unpaid  and  a  good  claim  against  this  plain- 
Uff. 

"(4)  That  on  or  about  February  6,  1908, 


this  plalntur  paid  to  the  said  T.  B.  Fox  the 
sum  of  $146,  which  was  the  total  IniebteA- 
ness  of  the  said  Grace  Cochrane  to  the  said 
T.  E.  Fox,  and  also  was  the  total  amount  of 
the  Interest  In  said  note  for  $380  owned  by 
the  said  Grace  Cochrane,  and  the  aitire  bal- 
ance of  Indebtedness  from  this  plaintiff  to 
said  Grace  Cochrane,  Indndlng  Interest  on 
the  two  original  notes  from  date  to  paymoit 
Thereupon  the  said  T.  E  Fox  returned  to  the 
said  Grace  Cochrane  the  said  note  for  $3S0. 
That  subsequently  the  said  Grace  Oodirane 
returned  said  note  for  $380  to  the  said  John 
W.  Cochrane,  her  entire  interest  In  the  same 
having  been  paid,  and  that  the  balance  of 
said  note  for  $380  was  entirely  without  con- 
sideration. That  $280  thereof,  or  the  indebt- 
edness represented  thereby,  was  the  property 
of  the  Blaisdell-Blrd  Company,  and  the  Blais- 
dell-Blrd Company  had  the  sole  right  to  re- 
lease the  same. 

"(5)  That  some  time  In  the  spring  or  mid- 
dle part  of  the  year  1908  the  said  John  W. 
Cochrane  transferred  the  said  note  'for  $380 
to  this  defendant  said  transfer  taking  place 
long  after  the  maturity  of  said  note  and  long 
after  this  plaintiff  had  been  apprised  of  the 
facts  hereinbefore  set  forth.  That  about  the 
latter  part  of  July  or  the  first  part  of  August 
1908,  this  defendant  was  Informed  of  the 
facts  hereinbefore  set  forth,  and  had  full 
knowledge  that  he  was  not  the  owner  of  said 
note  for  $380  or  the  indebtedness  represented 
thereby.  That  he  could  not  release  the  same, 
and  that  he  could  not  legally  enforce  a  collec- 
tion thereof.  That  with  full  knowledge  of 
said  facts,  and  without  the  right  or  authority 
to  release  the  balance  of  said  note  for  $380 
or  the  indebtedness  represented  thereby,  he 
went  to  this  plaintiff  and  returned  to  him 
said  note  for  $380,  taking  in  settlement  there- 
of this  plalntlfTs  promissory  note,  dated  Au- 
gust 6,  1908,  payable  to  this  defendant  or  or- 
der, for  $290.08,  due  October  1,  1908,  bearing 
Interest  at  the  rate  of  12  per  cent  per  an- 
num. That  the  said  note  In  favor  of  this  de- 
fendant was  entirely  without  consideration. 
That  this  defendant  was  not  the  owner  there- 
of or  the  indebtedness  thereby  represented, 
and  had  no  right  to  transfer  same. 

"(6)  That  subsequently  this  plaintiff  was 
compelled  to  and  did  settle  with  the  Blals- 
dell-Blrd Company  in  full  his  indebtedness  to 
It  paying  In  full  the  notes  In  favor  of  the 
Blalsdell-Blrd  Company,  described  In  para- 
graph 1  hereof. 

"(7)  That  before  the  maturity  of  said  note 
in  favor  of  this  defendant,  this  defendant  In 
the  usual  course  of  business  indorsed  and 
transferred  the  said  note  for  value  to  the 
Second  National  Bank  at  Minot  a  corpora- 
tion, the  said  Second  National  Bank  pardias- 
ed  the  said  note  for  value  btfore  maturity, 
and  without  any  knowledge  of  the  facts  here- 
inbefore set  forth,  or  any  knowledge  that  the 
said  note  was  without  consideration  or  in 
any  way  void  or  defective,  or  any  knowledge 
that  said  defendant  waa  not  the  owner  of 
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said  note  or  the  Indebtedness  thereby  repre- 
sented, or  any  knowledge  tbat  he  had  no 
right  to  transfer  same.  That  by  reason  of 
the  facts  hereinbefore  set  forth,  and  that  the 
said  Second  National  Bank  was  a  bona  fide 
purchaser  before  matnrlty,  in'  the  usual 
course  of  business,  for  value,  of  the  said  note 
In  favor  of  this  defendant,  this  plaintiff  was 
compelled  to  pay  said  note  to  said  Second  Na- 
tional Bank  of  Mlnot,  and  on  or  about  the 
29th  day  of  October,  1008,  did  pay  said  note, 
amounting  with  Interest  to  $297.80,  to  the 
said  Second  National  Bank,  paying  In  cash 
$7.80,  and  the  balance  in  his  note  for  $290 
dne  October  1,  1909,  with  interest  at  12  per 
cent,  per  annum,  payable  to  the  said  bank  or 
order. 

"(3)  That  by  reason  of  the  facts  hereinbe- 
fore set  forth  this  plaintiff  has  been  damaged 
In  the  sum  of  $297.80,  with  Interest  tbereon 
at  the  rate  of  12  per  cent  per  annum  from 
October  29,  1009. 

"Wherefore  this  plaintiff  demands  Judg- 
ment against  this  defendant  for  the  sum  of 
$297.80,  with  Interest  tbereon  at  the  rate  of 
12  per  cent,  per  annum  from  and  since  Octo- 
ber 29.  1908,  besides  his  costs  and  disburse- 
ments herein." 

The  sole  ground  of  the  demurrer  is  that 
the  complaint  falls  to  state  facts  sufficient  to 
constitute  a  cause  of  action.    Order  reversed. 

Palda,  Aaker,  Kelso  &  Greene,  for  appellant 
Blaisdell,  Bird  &  Blalsdell,  for  respondent 

FISK,  J.  (after  stating  the  facts  as  above). 
The  allegations  of  the  complaint  admitted  by 
the  demurrer  jnay  be  epitomized  as  follows : 
Plaintiff  voluntarily,  and  with  full  knowledge 
of  the  facts,  executed  and  delivered  to  de- 
fendant his  negotiable  promissory  note  with- 
out consideration,  and  the  latter  with  such 
knowledge  accepted  the  same.  Thereafter, 
and  before  its  maturity,  defendant  transfer- 
red the  same  in  due  course  and  for  value  to 
an  innocent  purchaser,  to  whom  plaintiff  was 
obliged  to  and  did  pay  the  sum  due  thereon. 
Do  such  facts  create  any  liability  on  defend- 
ant's part  under  any  theory  of  law  to  re- 
imburse plaintiff  for  the  money  which  he  was 
thus  required  to  pay?  The  question  thus  pre- 
soited  is  somewhat  novel.  Neither  party  has 
dted  any  authority  directly  in  point,  and  we 
have  been  unable  to  find  that  the  Identical 
question  has  ever  been  before  the  courts  for 
decision.  As  we  view  the  matter,  it  is  not  a 
question  Involving  a  voluntary  payment  as 
appellant's  counsel  seem  to  think,  although 
somewhat  analogous  thereto.  While  the  note 
was  voluntarily  given,  It  paid  nothing,  as 
there  was  concededly  nothing  to  pay.  It 
merely  amounted  to  a  voluntary  promise  on 
plalntlfTs  part  to  pay  to  defendant  or  order  a 
sum  of  money  at  a  future  date.  Such  note 
was  not  voluntarily  paid  by  plaintiff.  He 
was  compelled  to  pay  it  to  such  bona  fide  pur- 
chaser  because  of  a  legal  duty  so  to  do  aris- 
ing from  the  negotiable  instrument  law.    On 


principle,  we  can  discover  no  aound  reason 
why  defendant  is  under  any  obligation  to 
plaintiff  to  reimburse  him  for  the  sum  thus 
paid  on  such  note.  If,  instead  of  voluntarily 
giving  to  defendant  such  negotiable  note, 
plaintiff  had  given  to  defendant  the  face  val- 
ue thereof  in  cash,  under  the  like  circum- 
stances, no  one  would  contend  that  defendant 
would  owe  any  legal  duty  to  repay  such  sum 
to  plaintiff.  The  act  of  defendant  In  trans- 
ferring such  note  cannot  be  deemed  an  ac- 
tionable vrrong  as  by  the  giving  of  the  note 
negotiable  in  form  it  must  be  held  that  plain- 
tiff contemplated  that  the  same  might  ,be  ne* 
gotiated,  and  thereby  consented  thereto.  As 
was  said  by  the  Court  of  Appeals  of  New 
York:  "The  plaintiff  cannot  complain  be- 
cause the  defendants  negotiated  the  note,  so 
as  to  shut  out  the  defense,  which  he  would 
have  had  to  It  in  the  hands  of  the  defendants. 
The  negotiation  of  the  note  was  contemplat- 
ed when  it  was  given  as  the  words  of  nego- 
tiability show.  It  is  possible  that  the  plain- 
tiff, while  the  note  was  held  by  the  defend- 
ants, might  have  maintained  an  action  to  re- 
strain the  transfer,  and  to  compel  Its  cancel- 
lation. Jackson  v.  Mitchell,  13  Ves.  581. 
But  It  is  unnecessary  to  determine  that  ques- 
tion In  this  case.  The  plaintiff  having  paid 
the  note,  although  under  the  coercion  result- 
ing from  the  transfer,  the  law  leaves  him 
where  the  transaction  has  left  him."  Solln- 
ger  v.  Earle,  82  N.  Y.  303. 

If,  prior  to  the  negotiation  of  such  note  by 
defendant  plaintiff  had  elected  to  repudiate 
any  liability  thereunder  and  had  communicat- 
ed his  election  so  to  do  to  the  defendant  de- 
manding a  return  and  cancellatiou  thereof, 
a  different  question  would  arise.  Under  such 
a  state  of  facts,  it  might  properly  be  said 
that  the  defendant's  negotiation  of  the  note 
would  constitute  an  actionable  wrong,  enti- 
tling plaintiff  to  recover.  But  under  the 
facts  alleged  in  the  complaint  and  admitted 
by  the  demurrer  in  the  case  at  bar  we  fall 
to  see  how  defendant  owes  to  plaintiff  either 
a  legal  or  moral  duty  in  the  premises.  Nei- 
ther In  good  morals  nor  in  good  conscience  Is 
defendant  called  upon  to  reimburse  plaintiff 
for  the  loss  suffered  by  him  solely  as  a  result 
of  his  own  folly. 

On  the  argument  In  this  court  respond- 
ent's counsel  requested  that  permission  to 
amend  the  complaint  be  given  in  the  event  a 
decision  is  reached  adverse  to  his  conten- 
tion. Such  application  must  of  course,  be 
addressed  to  the  district  court  after  the  re- 
mittitur has  been  filed  in  that  court.  Permis- 
sion to  make  such  application  Is  hereby 
granted. 

For  the  above  reasons,  the  order  appealed 
from  Is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law.  All 
concur,  except  MORGAN,  C.  J.,  not  partici- 
pating. GOSS,  J.,  being  disqualified,  did  not 
sit:  WINCHESTER,  Judge  of  the  Sixth  Judi- 
cial district,  acting  in  his  place  by  request 
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JENSON  T.  FRAZER. 

■(Sapreme  Gouit  of  North  Dakota.     March  9, 
1911.) 

(Syttahiu  by  the  Court.) 

1.  Ck>UBTB  (S  239*)  — Jdbisdiction— Appeai 

FBOM   COWHTT  COUBT. 

In  February,  1907,  plaintiff  duly  perfected 
^an  appeal  to  the  district  court  from  a  judgment 
of  tfie  county  court.  At  that  time  the  party 
appealing  had  an  election  to  appeal  either  to 
the  Supreme  or  district  court.  In  March  fol- 
.lowing  chapter  68  of  the  Session  Laws  of  1907 
took  effect,  and  by  its  provisions  such  appeals 
are  restricted  to  the  Supreme  Court. 

Held,  that  such  amendatory  statute  does  not 
operate  to  oust  the  district  court  of  juriedic- 
tion  acquired  by  it  over  appeals  previously  tak- 
•en  and  perfected. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  239.*] 

2.  Courts  (§  239*)  — Appeal  fboic  Couhtt 
Court. 

Under  the  statute  in  force  at  the  time  such 
appeal  was  perfected  (Rev.  Codes  1905,  §  8292), 
appeals  from  the  county  to  the  district  court 
were  authorized  to  be  taken  in  the  same  man- 
ner as  appeals  from  justice's  courts.  It  is  ac- 
cordingly held  that  plaintiff  had  a  right  to  ap- 
peal to  the  district  court  for  trial  de  novo  or 
on  questions  of  law  alone. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  239.*] 

Appeal  from  District  Court,  Ward  County ; 
>Charle8  F.  Templetbn,  Judge. 

Action  by  S.  M.  Jenson  against  Joe  Frazer. 
■Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Palda  &  Burke,  for  appellant  Dorr  B. 
>Carroll,   for  respondent 

FISK,  J.  This  is  an  appeal  ft-om  a  judg- 
ment of  the  district  court  of  Ward  county 
dismissing  an  appeal  taken  liy  plaintiff  from 
a  Judgment  entered  In  the  county  court  of 
said  county  in  defendant's  favor.  The  as- 
signments of  error  present  for  our  consider- 
ation the  sole  question  as  to  the  correctness 
of  the  order  dismissing  such  appeal. 

The  facts  necessary  to  an  understanding  of 
the  question  Involved  are,  briefly  stated,  as 
follows :  This  action  was  duly  commenced  In 
said  county  court  in  June,  1906,  and  a  trial 
of  the  Issues  in  January,  1907,  resulted  In  a 
verdict  and  judgment  In  defendant's  favor. 
On  February  16,  1907,  plaintiff  duly  perfect- 
ed an  appeal  from  such  judgment  to  the  dis- 
trict court  Thereafter,  and  on  April  13, 
1907,  defendant  caused  notice  to  be  given  to 
plaintiff  that  be  would  on  April  22d  apply 
for  an  order  dismissing  such  appeal.  The 
grounds  of  such  motion  are  notf  stated  in 
the  record,  but  the  abstract  discloses  that  on 
May  20th  of  said  year  an  order  was  enter- 
ed reciting  the  fact  of  defendant's  objection 
to  the  jurisdiction  of  the  court,  and  directing 
the  dismissal  of  such  appeal.  Pursuant  to 
such  order,  judgment  was  ordered  dismissing 
the  appeal,  with  costs,  from  which  judgment 
this  appeal  Is  prosecuted. 


Neither  the  printed  abstract  nor  tbe  orig- 
inal record  contains  tbe  motion  papers  nor 
discloses  the  grounds  of  the  motion,  but  we 
assume  from   the  briefs  presented  that  tbe 
grounds  of  the  motion  and  the  order  and 
judgment  complained  of  were  that  tbe  act 
of    1907,   being    chapter   68   of   the   Session 
Laws  of  that  year,  which  act  amends  section 
8292,  R.  C.  1905,  so  as  to  limit  appeals  from 
judgments  of  the  county  court  to  the  Supreme 
Court  only,  necessarily  operated  to  oust  tlie 
district  court  of  jurisdiction  over  such  ap- 
peal.   Such  act  became  operative  on  March 
19,    1907.      [1]  The   sole  question   for    oar 
consideration  therefore  Is:    What  effect  did 
the  act  aforesaid  have  upon  the  jurisdiction 
of  the  district  court  to  entertain  such  previ- 
ously perfected  appeal?    Undo:  the  statute 
(section  8292,  R.  C.  1905)  In  force  at  the  time 
such  appeal  was  taken  and  perfected,  plain- 
tiff had  the  right  to  appeal   either  to   tbe 
district  or  supreme  court     But  as  before 
stated,  the  act  of  1907  amends  said  section 
by  providing  for  appealing  only  to  the  Sa- 
preme Court    It  Is  apparent,  therefore,  that 
such  amendment  operated  to  impliedly  repeal 
the  former  statute  in  so  far  as  It  permitted 
appeals  from  the  county  court  to  the  district 
court,  and  In  view  of  the  fact  that  such 
amendatory  statute,  by  its  terms,  makes  no 
exception  in  favor  of  pending  appeals  to  the 
district    court,    authorities    apparently    sup- 
porting   the    trial    court's    ruling    are    not 
wanting.    4  Enc.  L.  &  P.  623,  and  cases  cited; 
2  Enc.  of  PI.  &  Pr.  19,  20,  and  cases  cited. 

Were  It  not  for  the  statutory  provision 
hereinafter  mentioned,  we  might  be  inclined 
to  adopt  the  views  of  the  trial  court  But 
by  section  6732,  R.  C.  1905,  it  is  expressly 
provided  that  "no  part  of  It  (Code  Civ. 
Proc.)  is  retroactive  unless  expressly  so  de- 
clared." That  this  statutory  rule  applies  to 
future  amendments  to  tbe  Code  Is  well  set- 
tled. Such  is  the  express  holding  of  the  Su- 
preme Court  of  California  under  an  Identical 
statutory  provision.  Bank  v.  Moore,  106 
Cal.  673,  39  Pac  1071.  Chapter  68  of  the 
Laws  of  1907  aforesaid  contains  no  express 
declaration  that  it  shall  be  retroactive  in  Its 
operation.  On  the  contrary,  it  merely  pur- 
ports to  govern  future  appeals.  It  reads: 
"In  all  actions  brought  under  the  provisions 
of  this  chapter  an  appeal  may  be  taken  to 
the  Supreme  Court  of  the  state  in  the  same 
manner  and  pursuant  to  the  same  rules  as 
appeals  from  the  district  court  •  •  *  "  Tb 
give  to  such  statute  the  effect  contended  for 
by  respondent's  counsel  might,  and  no  doubt 
would  In  many  cases,  work  great  Injury  to 
lltigauts.  We  cannot  believe  that  it  was  the 
legislative  Intent  In  the  enactment  of  such 
statute  to  oust  the  district  courts  of  juris- 
diction In  causes  then  pending  therein  on  ap- 
peals previously  perfected  from  county 
courts.  To  give  the  force  to  said  statute 
contended  for  would,  in  effect  be  giving  to 
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It  a  retroactive  operation.  While  Buch  im- 
plied repeal  of  the  former  statute  no  doubt 
took  effect  and  became  operative  on  the  date 
of  its  approval,  it  should  be  given  a  pros- 
pective operation  merely.  Appeals  there- 
after taken  from  county  courts  must,  of 
coarse,  be  governed  by  the  provisions  of  the 
new  statute,  but  where,  under  the  former 
statute,  district  courts  have,  through  duly 
perfected  appeals,  acquired  Jurisdiction,  not 
only  of  the  parties  but  of  the  subject-mat- 
ter, they  should  not  be  deemed  to  have  lost 
such  Jurisdiction  by  the  amendment  in  ques- 
tion. Authorities  to  the  contrary  in  Juris- 
dictions not  having  a  statute  similar  to  sec- 
tion 6732  aforesaid  are  of  little.  If  any,  value 
as  precedents  here.  As  tending  to  support 
our  views,  see  36  Cyc.  1219,  1220,  and  cases 
cited ;  also,  Plgnac  v.  Burnett,  119  Cal.  157, 
61  Pac.  48. 

[2]  Respondent's  contention  that  the  ap- 
peal was  properly  dismissed  for  the  reason 
that  such  appeal  was  for  trial  de  novo  in 
the  district'  court  and  not  merely  for  the  re- 
view therein  of  alleged  errors  of  law,  and 
that  the  Legislature  never  contemplated  that 
such  an  appeal  might  be  had,  is,,  we  think, 
without  merit  The  statute  expressly  au- 
thorized appeals  to  be  taken  in  the  same 
manner  as  appeals  from  Justice's  court.  Sec- 
tion 8292.  Appeals  from  Justices'  courts  may 
be  either  on  questions  of  law  alone  or  for 
trial  anew. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law.  All  con- 
cur, except  MORGAN,  O.  J.,  not  participat- 
ing. 


HANITCH  V,  BEISEKEB. 

(Supreme  Court  of  North  Dakota.    March  10, 

1911.    Rehearing  Denied  April  3,  1911.) 

(Syllaiiu  ly  the  Court.) 

1.  QnreriWQ   Title  (|  43*)— Actiow  by  Usb 
Plaintiff. 

When  a  use  plaintiff  brings  suit  to  quiet 
title  in  the  name  of  his  grantor,  be  must  rely 
apon  the  title  as  of  the  date  of  the  transfer 
from  the  nominal  plaintiff  to  him. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §{  84-87;   Dec.  Dig.  1  43. •] 

2.  QuiETiNO  Tttlb  (I  43*)- Defenses. 

The  defendant  may  avail  bimgelf  of  any 
defense  he  may  have  had  against  the  nominal 
plaintiff  at  the  date  of  the  transfer  from  the 
nominal  to  the  use  plaintiff. 

[EM.  Note.— For  otiier  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  |{  84-87;  Dec.  Dig.  i  43.*] 

8.  Quieting  Title  (J  43*)— Action  by  Nom- 
inal Plaintiff— Bona  Fide  Pubchabeb. 
In  an  action  brought  in  the  name  of  a 
nominal  plaintiff,  the  use  plaintiff  cannot  claim 
to  be  an  innocent  purchaser  without  notice  un- 
der our  recording  acts. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  |{  84-87 ;   Dec.  Dig.  f  43.*] 

4.  Quieting  Title  (|  43*)— Defenses. 

Courts  will  protect  the  use  plaintiff  in 
the  control  of  the  suit,  and  the  nominal  plain- 


tiff cannot  end  the  litigation  by  a  deed  to  the 
defendant  after  he  has  transferred  his  title  to 
the  use  plaintiff.  In  this  action,  however,  the 
defendant's  deed  was  given  prior  to  the  deed 
to  the  use  plaintiff,  and  the  defendant  may 
plead  and  prove  same  as  a  defense  against  the 
use  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  ii  84-87;   Dec.  Dig.  i  43.*] 

Appeal  from  District  Court,  Emmons  Coun- 
ty;  Winchester,  Judge. 

Action  by  Louis  Hanltch,  suing  for  the 
use  of  George  W.  Liynn,  against  T.  L.  Beise- 
ker.  Judgment  for  platntiff,  and  defendant 
appeals.    Reversed. 

E.  H.  Wright  for  appellant  Lynn  &  Cov- 
entry, for  respondent 

BURKE,  J.  This  action  Involves  the  title 
to  the  S.  %  of  section  11,  township  135, 
range  77,  Emmons  county,  N.  D.  The  case 
was  tried  in  the  district  court  upon  stipula- 
tion of  facts  substantially  as  follows: 

On  July  17,  1899,  and  for  a  long  time  pri- 
or thereto,  Louis  Hanitch  was  the  owner 
of  the  premises,  subject  only  to  a  claim  of 
Emmons  county  for  the  tax  for  the  years 
1893  and  1894,  which  the  county  had  bought 
in  at  a  tax  sale  of  the  premises  under  the 
Woods  law.  On  said  July  17,  1899,  Louis 
Hanitch  sold  the  premises  to  the  defendant, 
T.  L.  Beiseker,  and  one  C.  H.  Davidson,  Jr., 
giving  to  them  a  warranty  deed  and  exempt- 
ing from  the  said  warranty  the  tax  claim  of 
Emmons  county.  Thereafter,  and  on  No- 
vember 12,  1901,  T.  L.  Beiseker  acquired  the 
tax  title  owned  by  Emmons  county  by  pur- 
chase. From  and  after  said  July  17,  1899, 
Hanitch  was  a  resident  of  Wisconsin,  and 
the  premises  were  not  occupied  by  him. 
Beiseker  caused  his  tax  deed  from  Elmmons 
county  to  be  recorded  on  November  13,  1901, 
but  neglected  to  record  the  warranty  deed 
from  Hanitch  until  December  22,  1905.  On 
March  19,  1905,  the  said  Louis  Hanitch  exe- 
cuted and  delivered  to  one  George  W.  Lynn 
a  deed  of  conveyance  to  said  premises,  which 
said  deed  was  duly  recorded  on  July  14, 
1905,  and  was  taken  by  said  Lynn  for  a  val- 
uable consideration  and  without  notice  of 
the  prior  deed  from  Hanitch  to  Beiseker 
and  Davidson. 

The  facts  relative  to  the  tax  deed  before 
mentioned  were  also  stipulated,  and  shows 
facts  similar  to  those  discussed  in  the  case 
of  McKenzle  v.  Boynton,  125  N.  W.  1059, 
and  show  that  the  title  to  the  land  was  not 
transferred  thereunder.  The  stipulation  is 
silent  as  to  the  occupation  of  the  premises 
by  Beiseker  and  Davidson  at  the  time  when 
Lynn  obtained  bis  title  from  Hanitch,  but 
the  fact  that  this  action  was  brought  in  the 
name  of  a  nominal  plaintiff  shows  that  Mr. 
Lynn  considered  his  deed  from  Hanitch 
champertous  and  v.old  as  to  Beiseker,  under 
the  decision  of  this  court  In  the  case  of  Gal- 
bralth  v.  Payne,  12  N.  D.  164,  96  N.  W.  258. 

This  action  was  brought  by  Lynn  In  the 


*For  other  cases  m«  urn*  topic  and  lection  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Ker  No.  Bcrle*  4  Rep'r  Indazw 
130  N.W.-68 


Digitized  by 


Google 


834 


130  tiORTaWESTERN  BBPOBTEB 


(N.D. 


name  of  Lonis  Hanitch  for  the  use  and  b«ie- 
flt  of  George  W.  Lynn,  and  X.  L.  Belseker 
alone  Is  named  as  defendant  Davidson  has 
not  been  Interpleaded.  Tlie  complaint  al- 
leges that  the  plaintiff  la  the  owner  of  the 
premises,  and  asks  that  his  title  be  quieted 
as  against  the  claims  of  Belseker.  It  Is 
evident  that  the  pleader  had  In  mind  only 
the  tax  deed  aforesaid  when  the  complaint 
was  drawn,  but  no  amendments  to  his  com- 
plaint have  since  been  offered.  Belseker 
made  answer  setting  up  his  tax  deed  and 
also  his  warranty  deed  from  Hanitch,  and 
asks  that  the  court  quiet  title  to  said  prem- 
ises in  himself  and  Davidson  as  Joint  own- 
ers. The  trial  below  resulted  in  findings  to 
the  effect  that  the  use  plaintiff,  George  W. 
Lynn,  was  the  owner  of  the  premises  In  fee 
simple,  and  that  the  defendant,  T.  L.  Bel- 
seker, had  no  Interest'  In  or  lien  or  Incum- 
brance upon  the  same.  The  defendant  has 
appealed  from  this  judgment  and  asks  trial 
de  novo. 

The  matter  of  the  tax  deed  requires  little 
attention  excepting  to  say  that,  even  if  Lynn 
should  prevail  upon  the  showing  of  fee  ti- 
tle, still  under  the  stipulation  in  this  case 
Belseker  would  have  a  good  and  valid  lien 
upon  the  land  for  the  amount  due  him  for 
taxes  paid  by  him  (McKenzle  v.  Boynton, 
supra),  and  the  Judgment  of  the  district 
court  would  have  to  be  modified  accordingly. 
But,  as  we  have  reached  the  condasion  that 
the  plaintiff  must  fall  in  this  action,  the 
above  point  Is  not  material. 

[1]  When  Lynn  drew  his  complaint,  he 
was  obliged  to  elect  whether  he  would  bring 
an  action  in  his  own  name  or  bring  an  ac- 
tion In  the  name  of  his  grantor  for  his  own 
use  and  benefit  This  election  must  be  based 
upon  the  facts  in  the  case  peculiarly  within 
his  knowledge.  If  he  brought  the  action  in 
his  own  name  and  Beiseker  could  show  that 
Hanitch  had  been  out  of  possession,  and  had 
collected  no  rents  for  more  than  one  year 
prior  to  the  time  of  the  deed,  then  Lynn's 
deed  from  Hanitch  would  be  champertous 
and  void  as  to  any  person  in  possession  un- 
der color  of  title,  as  held  by  this  court  In 
the  case  of  Galbralth  v.  Payne,  supra.  On 
the  other  hand,  if  Lynn  brought  the  suit  In 
the  name  of  his  grantor,  he  would  have  to 
stahd  upon  the  title  that  his  grantor  had 
at  the  time  of  the  execution  of  the  deed  to 
Lynn,  to  wit  March  16,  1905.  If  Hanitch 
had  good  title  at  that  date,  the  deed  to  Lynn 
would  convey  the  same.  If  upon  that  date 
Hanitch  had  no  title,  of  course.  Lynn  would 
he  unable  to  derive  good  title  from  him. 
We  are  not  called  upon  to  decide  whether 
Lynn  made  a  wise  choice  of  actions.  Nor 
are  we  to  decide  whether  he  could  have 
maintained  an  action  in  his  own  name  had 
he  elected  to  bring  one.  The  fact  is  he  elect- 
ed to  sue  in  the  name  of  his  grantor.  Lynn 
Is,  of  course,  the  real  party  in  Interest,  and 
has  complete  control  of  this  action.  If  he 
can  show  any  title  to  have  been  In  Hanltcb 


upon  March  16,  1905,  title  passes  to  him 
under  his  deed.  Knowing  all  the  facts  of 
his  case,  Lynn  has  elected  to  sue  In  the  name 
of  his  grantor.  His  reason  for  this  no  doubt 
was  knowledge  that  the  deed  he  bad  ob- 
tained from  Hanitch  was  cliampertoas  and 
void  as  to  Belseker.  He  therefore  elected  to 
follow  the  other  course  and  stand  in  tlils 
action  upon  the  title  that  Louis  Elanltch  had 
March  16,  1906,  when  the  deed  was  issued 
to  him.  Under  those  facts,  we  must  hold 
that  at  said  date  Louis  Hanitch  had  no  title 
to  the  premises  having  already  conveyed  bis 
title  to  Belseker  and  Davidson,  and  no  title 
can  pass  in  this  action  to  Lynn. 

[2]  The  plaintiff  has  asked  us  to  Ignore 
the  form  of  the  action  and  try  this  case  as 
though  It  had  been  brought  in  the  name  of 
Lynn  directly,  and  calls  our  attention  to 
the  fact  that  the  courts  now  protect  the  use 
plaintiff  from  defenses  whldi  were  good  only 
against  the  nominal  plaintiff.  SO  Cyc.  41, 
and  cases  dted.  He  forgets  that  the  de- 
fendant also  has  some  rights.  The  defraidant 
was  Induced  to  enter  Into  a  stipolation  of 
facts  on  the  supposition  that  he  was  to  con- 
test the  title  held  by  Louis  Hanitch  upon 
Mardi  16,  1906.  Whether  in  an  action 
brought  by  I^nn  In  his  own  name  lie  would 
have  made  a  similar  stipulation  we  cannot 
say,  but  we  know  it  would  be  a  great  In- 
justice to  allow  a  new  plaintiff  to  be  sub- 
stituted in  the  Supreme  Court  change  the 
cause  of  action  entirely,  and  still  hold  the 
defendant  to  his  stipulation.  It  Is  possible 
that  under  the  true  facts  in  this  case  Lynn 
may  be  able  to  maintain  an  action  against 
Belseker  and  Davidson  in  his  own  name, 
and  establish  his  title  to  the  premises,  but 
we  have  not  before  us  sufficient  facts  to  de- 
cide such  a  controversy,  even  if  It  were  equi- 
table to  substitute  plaintiffs  in  this  court 

We  have  examined  all  of  the  cases  cited 
by  plaintiff  In  his  brief  and  such  others  as 
we  have  been  ourselves  able  to  find.  The 
case  of  Jones  v.  Witter,  13  Mass.  301,  Is  a 
fair  sample  of  the  cases  relied  upon  by  plain- 
tiff. In  that  case  the  nominal  plaintiff  had 
sold  to  the  use  plaintiff  a  note  given  by  the 
defendant,  but  had  failed  to  indorse  same. 
The  use  plaintiff  therefore  was  obliged  under 
the  laws  in  force  at  that  time  to  sue  in  the 
name  of  a  nominal  plaintiff.  Upon  the  trial 
the  defendant  offered  to  prove  that  he  had 
paid  the  nominal  plaintiff  for  the  note  and 
offered  in  evidence  a  receipt  for  the  same, 
which  receipt  however,  was  dated  aft^  the 
transfer  of  the  note  from  the  nominal  plain- 
tiff to  the  use  plaintiff.  [4]  The  coort  ex- 
cluded this  evidence,  but  held  that  the  de- 
'fendant  could  show  any  payment  made  to 
the  nominal  plaintiff  before  the  transfer  of 
the  note  to  the  use  plaintiff.  Applying  the 
principle  of  that  case  to  the  cause  under  con- 
sideration, it  would  mean  that  Beiseker 
could  show  in  this  action  any  title  which  he 
had  obtained  from  Hanitch  btfore  the  date 
of  Lynn's  deed,  but  that  I^nn,  bavins  con- 
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trol  thereof,  had  the  sole  right  to  terminate 
the  same,  and  that  Hanltch  could  not  ter- 
minate the  suit  by  giving  a  deed  to  Belseker. 
Again,  if  Beiselier  had  had  no  deed  from 
Hanltch  In  the  first  place,  but  had  relied 
upon  his  tax  deed  and  had  been  sued  by 
Lynn  In  Hanltch'a  name  and  pending  suit 
had  obtained  a  deed  from  Hanltch  to  him- 
self, the  courts  would  have  prevented  him 
from  asserting  such  deed  against  Lynn.  The 
courts  will  abundantly  protect  the  substan- 
tial rights  of  the  parties  to  an  action,  of 
course,  but  we  have  found  no  court  that 
has  gone  so  far  as  to  allow  the  nominal 
■plalntlfT  to  sue  the  defendant  to  whom  he 
has  sold  a  farm,  and  wrest  that  farm  from 
him  for  the  use  and  benefit  of  his  second 
grantee,  who  was  unable  or  tinwllllng  to 
maintain  a  suit  In  his  own  name. 

In  view  of  the  possibility  that  Lynn  may 
have  a  good  cause  of  action  In  his  own  name, 
we  will  simply  direct  the  trial  court  to  dis- 
miss the  present  action  with  costs  of  both 
courts  In  favor  of  appellant  All  concur,  ex- 
cept MORGAN,  C.  J.,  not  participating. 


GBUNOW  y.  SIMONITSCH  et  al. 

(Supreme  Court  of  North  Dakota.     March  9, 
1911.) 

(ByUahiu  hy  the  Court.) 

exxcctobs  and  administrators  (|  18*)— 
Appointment  of  Foreign  Corporation. 
Under  the  provisions  of  the  probate  code 
of  this  sute,  it  is  held  that  a  foreign  corpora- 
tion is  incompetent  to  receive  letters  of  admin- 
istration upon  the  estate  of  a  deceased  penon, 
and  that  therefore  county  courts  have  no  au- 
thority to  issue  letters  of  administration  to 
snch  foreign  corporations. 

[Eld.  Note.— For  other  cases,  see  Ezecntors 
and  Administratois,  Cent.  Dig.  H  78-^ ;  Dec. 
Dig.  S  18.*] 

Appeal  from  District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  Johannes  Grunow  against  Math- 
las  Slmonltsch  and  W.  C.  McFadden.  Judg- 
ment for  defendants,  and  plalntUf  appeals. 
Affirmed. 

Helm  &  Loevlnger,  for  appellant  A.  W. 
Fowler  and  W.  8.  Stambaugh,  for  respond- 
ents 

FISK,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  district  court  of  Cass  county 
affirming  an  order  of  the  county  court  of  that 
county  denying  the  petition  of  appellant 
praying  for  the  appointment  of  the  North- 
-westem  Trust  Company,  a  Minnesota  corpo- 
ration duly  authorized  to  transact  business 
in  North  Dakota,  as  administrator  of  the  es- 
tate of  one  Fritz  Schumm,  deceased,  who 
died  Intestate  In  Cass  county  on  May  13, 
1909.  The  facts  are  not  In  dispute,  and  the 
controlling  question  for  determination  is 
wbetlier  such  foreign  corporation  Is  a  com- 


petent and  qualified  person  to  whom  letters 
of  administration  may  be  issued  by  a  coun- 
ty court  In  this  state. 

Counsel  on  both  sides  confess  their  in- 
ability to  find  any  direct  authority  in  sup- 
port of  their  respective  contentions.  But  au- 
thorities would  be  of  little  assistance,  as 
manifestly  the  decision  of  such  question  de- 
pends upon  the  construction  to  be  given  to 
certain  provisions  contained  In  the  Probate 
Code  of  this  state.  The  sections  of  the  Re- 
vised Codes  relied  on  by  appellant's  counsel 
are  the  following:  Section  4682,  subd.  4; 
Section  8022,  subds.  1,  8,  and  9;  sections 
8038,  8039;   sections  6691,  6692;  section  6707. 

Section  4682  is  a  portion  of  chapter  22  of 
the  Civil  Code  enacted  in  1897  relating  to  the 
organization  and  powers  of  annuity,  safe  de- 
IKWlt  and  trust  companies,  and  by  subdivi- 
sion 4  thereof  it  provides,  in  substance,  that 
such  domestic  corporations  may  be  appoint- 
ed or  commissioned  as  administrators,  ^- 
ecutors,  etc.,  the  same  as  natural  persons, 
and  that  no  bond  or  other  security  or  oath  or 
other  qualification  shall  be  necessary  to  en- 
able such  corporations  to  accept  such  ap- 
pointments. 

Sectioif  8022,  as  amended  by  chapter  116, 
Session  Laws  of  1907,  designates  the  per- 
sons to  whom  letters  of  administration  may 
be  Issued,  as  follows:  (1)  The  surviving  hus- 
band or  wife  or  some  compet^it  person 
whom  he  or  she  may  request  to  tiave  ap- 
pointed. (2)  The  children.  (3)  The  father  or 
mother.  (4)  The  brothers.  (B)  The  sisters. 
(6)  The  grandchlldrffli.  (7)  The  next  of  khi 
entitled  to  share  in  the  distribution  of  the 
estate.  (8)  The  creditors.  (9)  Any  person 
legally  competent  (10)  The  public  adminis- 
trator of  the  county  wherein  there  is  prop- 
erty of  the  decedent  which  remains  unadmhi- 
istered  as  general  or  special  administrator 
thereof. 

Sections  8038  and  8039  relate  to  the  issu- 
ance of  ancillary  letters  of  administration 
In  cases  of  foreign  wills  allowed  to  probate 
in  other  states  and  countries.  Section  8038 
provides,  In  substance,  that  executors  and 
administrators  appointed  under  said  article 
must  qualify  in  the  same  manner  as  other 
executors  and  administrators,  and  section 
8039  requires  that  foreign  executors  and  ad- 
minlsti-ators  shall,  before  entering  upon  their 
duties,  appoint  an  agent  residing  in  the  coun- 
ty where  such  appolntmoit  was  made,  for 
the  purpose  of  service  of  legal  process. 

Sections  6691,  6692,  and  6707  are  a  portion 
of  the  Civil  Code  relating  to  definitions  and 
general  provisions,  and  are  as  follows: 

"Sec.  6691.  Words  used  in  any  statute  are 
to  be  understood  in  their  ordinary  sense,  ex- 
cept when  a  contrary  intuition  plainly  ap- 
pears and  except  also  that  the  words  here- 
inafter explained  are  to  be  understood  as 
thus  explained. 
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"Sec.  6C92.  Wbeneyer  the  meaning  of  a 
word  or  phrase  Is  defined  In  any  statute, 
such  definition  Is  applicable  to  the  same  word 
or  phrase  wherever  It  occurs,  except  when  a 
contrary  Intention  plainly  appears." 

"Sec.  6707.  The  word  "person'  except  when 
used  by  way  of  contrast,  includes  not  only 
human  beings,  but  bodies  politic  or  corpora- 
rate." 

We  are  unable  to  discover  any  language 
In  the  foregoing  sections  which  In  the  slight- 
est degree  tends  to  support  the  contention 
made  by  appellant's  counsel.  It  Is  perfectly 
apparent  to  our  minds  that,  until  the  enact- 
ment of  section  4682,  the  Legislature  had  in 
the  most  explicit  manner  expressed  its  In- 
tention to  restrict  such  appointments  to  nat- 
ural persons.  By  the  enactment  of  section 
4682  it  is  equally  apparent  that  the  only 
change  which  the  L^lalature  intended  to 
make  In  the  existing  statute  was  to  permit 
domestic  annuity,  safe  deposit,  and  trust 
companies  to  receive  such  appointments.  In 
the  light  of  such  plain  and  manifest  legisla- 
tive declaration,  we  have  no  hesitation  In 
adopting  the  views  of  the  lower  court.  The 
rule  of  comity  contended  for  by  appellant 
cannot  be  applied  in  the  face  of  an  express 
legislative  will  to  the  contrary.  Appellant's 
contention,  In  effect,  is  that  under  the  provi- 
sions of  the  Probate  Code  as  they  have  ex- 
isted at  all  times,  a  corporation,  whether  do- 
mestic or  foreign,  Tras  a  person  competent 
to  act  as  executor  or  administrator,  and  that 
this  Is  especially  true  as  to  foreign  corpora- 
tions which  by  their  charters  or  the  laws  of 
the  state  of  their  creation  are  thus  author- 
ized to  act  We  are  unable  to  see  any  merit 
In  such  contentlML  It  Is  clearly  apparent 
that  the  Legislature  deemed  it  necessary  to 
enact  section  4682  in  order  to  confer  such 
power  on.  certain  domestic  corporations.  If 
the  power  already  existed  as  to  all  corpora- 
tions, why  this  needless  legislation? 

Our  conclusion  Is  that  under  existing  laws 
a  foreign  corporation  is  incompetent  to  re- 
ceive letters  of  administration  issued  by  the 
courts  of  this  state.  This  raiders  a  consider- 
ation of  the  other  qnestiona  unnecessary. 

The  Judgment  appealed  from  is  affirmed. 
All  concur,  except  MORGAN,  0.  J.,  not  par- 
ticipating. 


HESKIN  et  al.,  C!ounty  Board  of  Drain 
Com'rs,  V.  HERBRANDSON  et  al. 

(Supreme  Court  of  North  Dakota.     Feb.  8. 
1911.) 

(ByVlabut  ly  the  Court.) 

1.  Eminent  Domain  (J  146'J)  —  Cowdemwa- 
TiON— Determination  of  Compensation — 
STATnTOBY  Provisions. 

FollowinK  the  rule  in  Roes  v.  Prante,  17 
N.  D.  266,  115  N.  W.  833,  held,  that  chapter 
23,  Revised  Codea  1905,  does  not  authorize  the 
jury  to  consider  the  benefits  to  the  tract  of 


land  about  to  he  condemned,  in  determining 
full  compensation.  The  duty  of  the  jury  is  to 
ascertain  the  full  damages.  The  benefits  are 
to  be  determined  by  the  board  of  drain  com- 
misgioners. 

[Ed.  Note.— For  other  cases,  see  Eiminent  D^ 
main,  Dec.  Dig.  f  145.*] 

2.  Eminent  Domain   ({   146*)  —  GoNDKicirA- 
.TiON— Determination   o»  Comfeksatior — 

Statutobt  Pbovisionb. 

If,  for  any  reason,  the  jury  determines  the 
amount  of  the  said  benefits,  the  trial  ooort 
should  disregard  such  determination  as  snr- 
plusage,  and  order  judgment  for  the  amount  of 
the  full  damages.  If  the  amounts  can  be  sep- 
arated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  t  145.*] 

8.  EiMiNENT   Domain    ({    14S*)  —  Condemxa- 

TION — DbTEBMINATION     0»     COMPENSATION — 

Statutoby  Pbovibions. 

In  this  case  the  jury  found  the  fall  dam- 
ages to  the  tract  sought  to  b«  condemned,  and 
made  an  Independent  finding  as  to  the  amount 
the  tract  was  benefited.  It  was  the  duty  of 
the  trial  court  to  order  the  entry  of  judgment 
for  the  amount  of  the  full  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  145.*] 

Appeal  from  District  Coart,  TralU  Coon- 
ty;    Pollock,  Judge. 

Condemnation  proceedings  by  Sven  Heakin 
and  others,  as  the  County  Board  of  Drain 
Commissioners  of  Traill  County,  against  Pe- 
ter Herbrandson  and  otbers.  From  the 
award,  certain  defendants  appeal.    Modified. 

P.  G.  Swenson  and  Engerud,  Holt  &  Frame, 
for  appellants.  Theo.  Kaldor  and  Charles  A. 
Lyche,  for  respondents. 


BURKE,  3.  The  plaintiffs,  the  board  of 
drain  commissioners  of  Traill  county,  N.  D., 
prosecuted  this  action  to  condemn  lands  for 
a  right  of  way  for  Mikkelson  drain  No.  13. 
The  trial  resulted  In  a  finding  by  the  court 
that  there  was  a  necessity  for  the  drain,  and 
a  special  finding  by  the  jury  determining  In 
separate  items,  the  amount  of  the  damages 
to  the  several  tracts,  and  also  the  amounts 
that  each  tract  had  been  benefited  by  the 
drain.  The  proceedings  are  conceded  to  have 
been  regular  to  this  point  After  the  return 
of  the  findings  by  the  Jui7i  the  board  asked 
that  Judgment  be  entered  in  favor  of  the 
landowners  for  the  net  damages,  to  wit  the 
difference  between  the  damiages  and  the  ben- 
efits, while  the  landowners  contended  that 
they  were  entitled  to  the  full  damages  found 
by  the  Jury,  and  that  the  determination  of 
the  benefits  was  a  matter  properly  to  be  con- 
sidered later  by  the  board  of  drain  oommla- 
Bioners.  The  trial  court  subtracted  the 
amount  of  the  benefits  of  each  tract  from  the 
damages  to  said  tract  and  ordered  Judgment 
entered  for  the  difference.  From  this  order, 
an  appeal  baa  been  taken  to  this  court 

Section  1826,  Revised  Codes  1905,  reads 
that  "upon  acquiring  the  right  of  way 
*    *    *    they  (the  drainage  board)  shall  as- 
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Bess  tbe  per  cent  of  the  cost  of  construct- 
ing and  maintaining  said  drain,"  etc.,  and 
(section  1831)  "shall  make  a  list  showing  the 
amount  which  each*  •  •  •  tract  of  land 
benefited  by  the  drain  *  *  *  is  liable  to 
pay,  •  *  •  and  the  auditor  shall  there- 
upon extend  upon  the  tax  lists  as  a  special 
tax,  the  amounts  shown  by  the  lists." 

Construing  the  above  sections,  Judge  Spald- 
ing, in  the  case  of  Ross  v.  Prante.  17  N.  D. 
266,  115  N.  W.  833,  says:  "We  are  of  the 
opinion  that  a  fair  construction  of  the  drain- 
age law  warrants  the  conclusion  that  It  was 
not  contemplated  that  t^e  question  of  bene- 
fits should  be  submitted  to  the  Jury.  •  •  • 
"We  are  fortified  In  this  opinion  by  consid- 
eration of  some  reasons  which  appear  clear- 
ly applicable.  The  benefits  of  a  drain  usual- 
ly extend  to  land  for  several  miles,  and  ap- 
ply to  dUTerent  parties.  If  the  Jury  were  to 
consider  tbe  benefits  applicable  to  the  prop- 
erty of  one  party  alone,  •  *  •  it  would 
bave  to  know  the  requirements  necessary  to 
carry  oft  the  water  from  the  particular  tract, 
and  ascertain  the  size  of  the  drain,  its  slope, 
lengtli,  the  requirements  of  all  the  other 
tracts  attected,  and  many  other  facts  which 
It  is  utterly  impracticable  to  present  to  a 
Jury." 

[1]  These  and  other  reasons  advanced  In 
said  opinion  make  it  clear  that  the  Legisla- 
ture did  not  Intend  that  the  Jury  in  the  con> 
demnatlon  suits  should  consider  the  benefits 
to  the  various  tracts.  If  it  were  necessary 
to  add  to  the  reasons  already  given.  It  Is 
possible  to  imagine  a  case  where  the  benefits 
to  one  farm  are  greater  than  the  entire  cost 
of  the  drain.  It  will  not  be  seriously  con- 
tended that  the  owner  of  such  farm  must 
lose  his  award  of  damages  for  land  taken, 
-while  his  neighbors,  not  being  parties  to  the 
suit  because  not  touched  by  the  drain,  escape, 
although  equally  benefited.  Any  drain,  if 
proi>erIy  constructed,  should  yield  benefits 
many  times  Its  cost  Lands  many  miles  back 
are  benefited.  The  owner  of  land  taken  for 
right  of  way  is  entitled  to  Just  compensation 
for  tbe  land  taken  from  him,  and  be  is  not 
required  to  donate  his  benefits.  If  be  pays 
bis  Just  proportion  of  the  cost  of  the  drain, 
lie  Is  entitled  to  all  the  new  wealth  created 
thereby  upon  his  lands. 

One  other  question  arises.  The  drain 
board  claims  that  submission  of  the  question 
of  benefits  to  the  Jury  tended  to  confuse  the 
issues,  and  resulted  in  a  finding  of  excessive 
damages.  This  is  only  conjecture.  This  ap- 
peal Is  from  the  order  of  the  trial  court  In 
entering  Judgment  upon  the  verdict  No 
statement  of  the  case  has  been  settled,  and 
tbe  board  has  not  appealed.  The  question  Is 
therefore,  not  properly  bWore  us,  but  from 
the  verdict  we  learn  that  the  Jury  allowed 
$35  per  acre  for  the  land  actually  taken,  and 
additional  amounts  for  damages  done  to  tbe 
remaining  farm.    The  verdict  was  probably 


well  supported  by  evidence  and  those  amounts 
do  not  seem  excessive. 

[2,  3]  The  trial  Judge  should  have  treated 
the  finding  of  the  Jury  as  to  the  several 
Items  of  benefits  as  surplusage,  and  ordered 
Judgment  for  the  full  amounts  of  the  dam- 
ages found. 

The  order  appealed  from  Is  modified  to 
conform  to  this  opinion.  Appellants  will  re- 
cover their  costs.  All  concur,  except  MOR- 
GAN, C.  J.,  not  participating. 


HOHN  V.  BIDWELL  et  al. 

(Supreme  Court  of  South  Dakota.     March  29, 
1911.) 

1.  Afpeai.  ard  Brbob  (8  931*)— Review— 
pbbstncptions— conflictinq   evidence. 

It  will  be  presumed  on  appeal  that  tbe 
court  in  arriving  at  ita  findings  of  fact  resolved 
conflicting  evidence  in  favor  of  the  party  pre- 
vailing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3762-3771;  Dec.  Dig.  { 
931.»] 

2.  Descent  and  Distribution  (|  4*)— Na- 
ture OF  Succession— What  Law  Governs. 

The  descent  of  real  property  is  governed 
by  tbe  lex  loci  rel  sites. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i  18;   Dec.  Dig.  {  4.*] 

3.  Appeal  and  Esbob  (I  171*)— Presenta- 
tion OF  Grounds  or  Rxtibw  in  Court 
Below— Necxssitt. 

Where  the  trial  was  bad  on  tbe  theory 
that  a  widow  was  an  heir  of  her  husband,  tbe 
question  whether  she  was  such  heir  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  1053-1069,  1161-1163; 
Dec.  big.  S  171.»] 

4.  Appeal  and  Error  (g  712*)  —  Review- 
Matters  Presented  bt  Rbcobd. 

Where  the  abstract  failed  to  show  when 
an  action  involving  the  title  to  land  was  com- 
menced, appellant's  claim  that  bis  title  thereto 
was  established  by  adverse  possession  under 
Code  Civ.  Proc.  S  o4,  requiring  a  period  of  10 
years,  cannot  be  sustained,  for  bis  period  of 
I>osse88ion  could  not  I>e  computed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   H  2951-2955;    Dec.  Dig.  i 

5.  Advebsx  Possession  (i  7*)— Pttbuo  Lands 
—Patents. 

In  an  action  to  quiet  title  based  on  ad- 
verse possession,  the  record  on  appeal  showed 
that  a  patent  from  the  United  States  was  issued 
August  5,  1898,  that  taxes  were  assessed  on 
the  land  and  paid  for  10  successive  years,  the 
first  payment  being  on  May  80,  1899,  for  the 
taxes  assessed  for  the  year  1898,  and  the  last 
payment  on  February  26,  1908,  for  the  taxes 
of  the  year  1907.  There  was  nothing  in  the 
record  to  show  when  the  suit  was  instituted, 
except  a  statement  in  respondent's  brief  that 
the  action  was  commenced  in  Deceml>er,  1907. 
Held,  in  view  of  Code  Civ.  Proc.  g  56,  provid- 
ing that  title  by  adverse  possession  shall  not  be 
acquired  "to  land  belonging  to  the  United 
States,"  it  is  apparent  from  the  record  tliat 
plaintiff  at  tbe  commencement  of  tbe  suit  had 
not  held  possession  for  10  years,  with  payment 
of  taxes,  as  required  by  Code  (Sv.  Proc.  {  54. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  IS  24r-42; .  Dec.  Dig.  i  7.*] 
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6.  BviDKircB  (I  48»)— Judicial  Notice— As- 
sessment OF  Taxes. 

The  coarta  will  -  take  judicial  notice  that 
on  December  Ist  taxes  for  the  current  year  have 
been  asseeaed,  leried,  and  extended  asainst  real 
estate  subject  to  taxation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  70;   Dec.  Dig.  S  48.»] 

7.  ESTOPPBI,    (J    39*)— AlTBB-ACQUIKED    TiTtX 

— QuiTciADt  Deed. 

A  quitclaim  deed  of  .the  heir  of  an  entrant 
on  government  lands  does  not  create'  an  estop- 
pel to  claim  under  a  patent  subsequently  issued. 

[E3d.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  106,  10»;   Dec.  Dig.  S  39.*] 

8.  Estoppel  (f  74*>— Gbounds— Real  Pbop- 
EBTT— Clothing  Anotheb  with  Apfabknt 
Authobitt. 

Where  the  widow  of  an  entrant  on  public 
lands  gave  a  quitclaim  deed  of  her  interest  to 
her  stepson's  wife,  because  of  his  representatioa 
that  their  right  thereto  was  being  contested, 
and  the  son,  while  the  widow  was  living  in  a 
distant  state  and  remaining  in  Ignorance  of  her 
rights,  discovered  a  will  of  the  husband,  had 
it  probated,  and,  as  executor,  sold  this  land,  for 
which  a  patent  had  been  issued  running  to  the 
heirs  of  his  father,  to  his  wife,  having  these 
various  instruments  recorded,  and  he  and  the 
wife  later  conveyed  the  property  to  a  bona  fide 
purchaser,  the  widow  was  not  estopped  by  her 
deed  from  claiming  her  rights  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  190,  191;    Dec  Dig.  {  74.»I 

9.  Appeal  and  Ebbob  <J  1071*)— Review— 
Habmless  Ebbob— Failube  to  Make  Find- 
ings OF  Fact. 

The  failure  of  the  trial  court  in  an  action 
to  quiet  title  to  make  findings  of  fact  upon  an 
issue  of  plaintiffs  adverse  possession  was  harm- 
less error,  where  that  issue  could  not  have 
been  sustained,  especially  where  the  possession 
relied  on  was  never  brought  to  the  notice  of 
defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4234-1239;  Dec.  Dig.  { 
1071.*] 

Appeal  from  Circuit  Court,  Davison  Coun- 
ty; F.  B.  Smith,  Judge. 

Suit  to  quiet  title  by  Lone  Mick  Hohn 
against  Mary  J.  Bldwell  and  others.  From 
a  judgment  (or  defendants,  plaintiff  appeals. 
Affirmed. 

W.  3.  Hooper,  for  appellant  C.  H.  DUlon, 
for  respondents. 

WHITINO,  J.  This  action  was  bronght 
by  tbe  plaintiff,  who  claimed  to  be  the  owner 
of  a  certain  quarter  section  of  land  situate 
In  Davison  county,  S.  D.,  and  who  sought  to 
quiet  title  In  and  to  said  land  as  against  the 
defendants  herein.  Tbe  defendant  Mary  J. 
Bidwell,  by  ber  separate  answer,  claimed  to 
be  the  owner  in  fee  simple  of  an  undivided 
one-tlilrd  of  the  said  tract  of  land.  Such  de- 
fendant further  claimed  that  the  plalutifT 
bad  been  in  possession  of  said  land,  and  that 
she  was  entitled  to  judgment  for  rentals  as 
against  sucb  plaintiff.  Defendant  set  forth 
tbe  source  of  her  title,  and  the  plaintiff,  re- 
plying to  said  answer,  set  forth  facts  and 
circumstances  which  plaintiff  claimed  de- 
stroyed defendant's  alleged  title  to  said 
land.    The  cause  was  tried  before  tbe  trial 


court  witbout  a  Jury,  and  flndlnga  of  (act 
and  conclusions  of  law  were  made  and  en- 
tered in  favor  of  the  defendant  Mary  3.  Bid- 
well  and  against  the  plaiiitiff.  A  decree  en- 
tered thereon,  decreeing  the  plaintiff  togeth- 
er with  the  defendants  Mary  J.  Bidwell  and 
Georgia  O.  Bidwell  to  be  tenants  in  conmion 
of  the  land  in  suit;  decreeing  that  the  de- 
fendant Mary  J.  Bidwell  recover  of  and  from 
the  plaintiff  her  undivided  one-Oilrd  of  said 
real  estate,  together  with  the  possession 
thereof;  and  decreeing  that  said  Mary  J. 
Bidwell  was  the  owner  in  (ee  simple  of  one- 
third  of  said  real  es^te,  and  ttiat  the  plain- 
tiff liad  no  Interest  or  lien  or  estate  in  or 
to  sucb  defendant's  share  of  said  real  es- 
tate. Such  decree  further  provided  that  tbe 
defendant  Mary  3.  Bidwell  should  recover  o( 
the  plaintiff  certain  rentals,  and  that  the 
plaintiff  should  recover  (or  one-third  value  of 
certain  improvements  placed  upon  said  land 
and  one-third  of  taxes  paid  thereon  bj 
plaintiff.  Motion  for  new  trial  being  denied, 
the  plaintiff  has  appealed  from  sucb  decree 
and  order  denying  a  new  trial  herein. 

Tbe  findings  of  fact  being  in  favor  of  tbe 
respondent,  in  support  of  such  findings.  It 
will  be  presumed  that,  whenever  the  evidence 
conflicted,  the  trial  court  construed  the  evi- 
dence in  favor  of  respondent  There  is  very 
little  dispute  in  relation  to  the  material 
(acts  in  this  case,  and  the  evidence  is  suffi- 
cient to  sustain  the  finding  of  the  foUowlns 
as  the  (acts  herein:  One  George  S.  Bidwell 
made  timber  culture  entry  under  the  federal 
statutes  of  tbe  land  in  question,  but,  be- 
(ore  final  proo(  thereon,,  he  died,  leaving  sur- 
viving him  as  bis  heirs  tbe  de(endant  Mary 
J.  Bidwell,  bis  widow,  tbe  defendant  Frank 
A.  Bidwell,  an  adult  son  by  a  former  wlfe^ 
and  the  defendant  Georgia  O.  Bidwell,  his 
minor  daughter  by  bis  wife  Mary  J.  Bidw^. 
Tbe  respondent  afterwards  moved  to  the 
state  of  California,  where  she  has  since  at 
all  times  resided.  In  the  year  1894,  upon 
representation  made  to  respondent  by  tbe  de- 
fendant Frank  A.  Bidwell,  to  tbe  effect  that 
their  rights  to  said  land  were  being  contest- 
ed, and  that  she  would  be  unable  to  hold  the 
same,  and  at  the  request  of  said  Frank  A. 
Bidwell,  reBi>ondent  executed  a  release  deed 
releasing  and  quitclaiming  to  one  Lizzie  D. 
Bidwell,  wife  of  said  Frank  A.  Bidwell,  all 
the  Interest  of  respondent  in  and  to  tbe  saia 
premises.  This  deed  was  recorded  in  Jan- 
uary, 1805,  and  purported  upon  its  face  to 
be  given  for  the  consideration  of  $75  paid. 
The  said  Frank  A.  Bidwell  in  the  name  of 
the  heirs  of  George  S.  Bidwell  made  final 
proof  under  said  timber  culture  entry,  and 
patent  was  Issued  under  date  of  August  5. 
1808,  running  to  the  "heirs  of  George  S.  Bid- 
well."  At  one  time  prior  to  tbe  issuance  of 
such  patent,  the  defendant  Frank  A.  Bidwell 
had  attempted  to  enter  said  land  in  his  own 
name  under  tbe  federal  homestead  laws,  bat 
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had  not  sncceeded  In  such'  effort  Sbortly 
after  the  death  of  George  S.  Bldwell,  probate 
proceedings  were  begun,  and  reepondeut  was 
appointed  administratrix.  Sereral  years 
thereafter,  and  without  any  knowledge  there- 
of on  the  part  of  the  respondent,  a  will  of 
said  George  S.  Bldwell  was  discovered  by 
his  said  son.  Such  will  was  admitted  to.  pro- 
l>ate,  and  In  the  year  188b  said  E'rank  A.  Bld- 
-well  was  aH>ointed  executor  of  said  estate. 
n?bereafter  such  proceedings  were  had  in  the 
probation  of  the  estate  of  George  S.  Bldwell 
that  the  tract  of  land  herein  Involved  was 
returned  to  said  court  as  belonging  to  the 
estate  of  said  George  S.  Bldwell,  and  it  was 
represented  to  said  court  that  the  respond- 
ent and  her  codefendants  were  the  heirs  of 
said  deceased,  and  that  this  respondent  had 
conveyed  her  Interest  in  said  premises  to 
Lizzie  D.  Bldwell.  A  partition  of  said  prem- 
ises was  asked  for  In  said  probate  court  and 
such  proceedings  had  that  under  and  by  vlr- 
tne  of  a  purported  decree  of  said  court  the 
said  premises  for  the  purposes  of  partition 
were  decreed  to  be  sold;  the  said  executor 
was  directed  to  and  did  execute  an  executor's 
deed  purporting  to  convey  the  said  premises 
to  the  said  Lizzie  D.  Bldwell  as  purchaser 
at  such  purported  sale.  The  executor's  deed 
and  order  confirming  sale  were  placed  of  rec- 
ord In  the  ofBce  of  the  register  of  deeds  of 
said  Davison  county.  No  notice  whatsoever 
of  the  finding  of  said  will,  of  the  probate  pro- 
ceedings under  said  will,  or  of  the  patenting 
ot  said  land  was  ever  given  to  the  respond- 
ent, she  remaining  In  total  Ignorance  of  all 
such  matters,  and  supposing  that  aU  interest 
of  the  heirs  of  George  S.  Bldwell  In  said 
lands  had  been  lost  through  the  contest  en- 
tered against  her  husband's  entry.  The  date 
of  said  purported  executor's  deed  was  Sep- 
tember, 1898,  and  In  the  year  1900  thu  said 
Frank  A.  Bldwell  and  Lizzie  D.  Bldwell  by 
good  and  sufDcient  warranty  deed  purported 
to  c<mvey  said  land  to  one  William  Markia, 
wb'o,  so  far  as  the  records  show,  was  a  pur- 
chaser for  value  In  good  faith  and  without 
notice  of  defects  In  title,  except  as  they  ap- 
peared from  the  records.  In  the  year  1901 
the  said  Markia,  by  good  and  sufficient  war- 
ranty deed,  purported  to  convey  said  land  to 
the  appellant  herein,  she  being  also  a  pur- 
chaser for  valuable  consideration,  in  good 
faith,  and  without  any  notice  of  defects  In 
the  title  except  as  they  appeared  of  record. 
The  said  Frank  A.  Bldwell  made  some  im- 
provements upon  this  land,  and  said  Markia 
and  appellant  made  Improvements.  Markia 
lived  on  the  land  while  he  owned  it,  and  dur- 
ing the  greater  part  of  the  time  after  her 
pnrchase  the  appellant  resided  upbn  said 
premises.  During  all  of  the  time  after  the 
patenting  of  said  land,  more  or  less  of  said 
lands  were  under  cultivation  and  in  the  pos- 
session of  Frank  A.  Bldwell  and  his  wife  and 
their  grantees.  Commencing  with  the  tax  for 
the  year  1898,  the  taxes  on  said  premises 
were  paid  each  And  every  year  until  the  com- 


mencement of  this  action  by  or  on  behalf  of 
said  Frank  A.  Bldwell  and  his  wife  and  their 
grantets;  the  first  payment  of  taxes  being 
made  on  May  30, 1899,  and  the  taxes  for  the 
year  1887,  being  paid  on  February  25,  1908. 
There  is  nothing  in  the  abstract  sbowine 
when,  this  action  was  instituted,  but  the  same 
was  tried  before  the  court  on  December  26, 
1908.  In  the  year  1906  respondent  first  learn- 
ed that  Frank  A.  Bldwell  had  taken  out  the 
letters  testamentary  on  the  estate  of  George 
S.  Bldwell,  and  soon  after  October  10,  1907, 
she  first  learned  of  the  purported  sale  of  this 
land  by  Frank  A.  Bldwell  and  wife,  of  the 
purported  conveyance  of  said  land  to  Lizzie 
D.  Bldwell  by  Frank  A.  Bldwell  as  executor, 
and  of  the  purported  conveyance  of  said 
land  to  William  Markia  and  from  William 
Markia  to  the  appellant  herein.  The  re- 
spondent never  knew  anything  about  the  im- 
provements made  on  said  land  and  of  the 
taxes  that  were  paid  thereon.  In  th»  year 
1884  this  land  did  not  exceed  some  $500  In 
value,  and  at  time  this  action  was  brought 
it  was  of  the  value  of  at  least  $5,000. 

Appellant  contends  that  the  respondent  was 
not  an  "heir"  of  George  S.  Bldwell,  and 
therefore  never  took  any  estate  or  Interest 
in  and  to  the  lands  In  question  under  the 
patent  running  to  the  "Heirs  of  George  S. 
Bldwell."  The  appellant  is  clearly  wrong  in 
this  contention.  It  Is  the  settled  law  of  this 
country  that  the  laws  of  the  state  where  the 
land  is  situate  determines  who  are  the  heirs 
of  a  deceased  party,  and,  under  the  statutes 
of  tills  state,  the  widow  Is  one  of  the  heirs 
of  her  deceased  husband.  See  WIttenbrock 
v.  Wheadon,  128  Cal.  150,  60  Pac  664,  79 
Am.  St  Rep.  32.  We  would  also  note  that 
this  question  does  not  seem  to  have  been 
raised  below,  but  the  case  seems  to  have 
been  tried  by  both  sides  upon  the  theory 
that  respondent  was  an  "heir"  of  her  de- 
ceased husband. 

Appellant  contends  that  she  has  acquired 
title  under  and  by  virtue  of  section  54  of  the 
Revised  Code  of  Civil  Procedure  of  this  state, 
which  reads  as  follows:  "E^very  person  in 
the  actual  possession  of  lands  or  tenements, 
under  claim  and  color  of  title,  made  in  good 
faith,  and  who  shall  have  continued  for  ten 
successive  years  in  such  possession,  and  shall 
also  during  said  time  have  paid  all  taxes 
legally  assessed  on  such  lands  or  tenements, 
shall  be  held  and  adjudged  to  be  the  legal 
owner  of  said  lands  or  tenements  to  the  ex- 
tent and  according  to  the  purport  of  his  pa- 
per title.  All  persons  holding  under  such 
possession,  by  purchase,  devise  or  descent, 
before  said  ten  years  shall  have  expired,  and 
who  shall  have  continued  such  possession 
and  payment  of  taxes  as  aforesaid  so  as  to 
eomplete  said  term  of  ten  years  of  such  pos- 
session and  payment  of  taxes  shall  be  en- 
titled to  the  benefit  of  this  section."  Inas- 
much as  the  abstract  does  not  show  when 
this  action  was  commenced.  It  would  be  im- 
I>088lble  for  ub  to  determine  therefrom  wbeth- 
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er  therfr  ^d  been  BofBcient  period  of  posies- 
Bion  or  payment  of  taxes.  In  respondent's 
brief  It  Is  stated  that  this  action  was  com- 
menced In  December,  190T,  and,  taking  this 
as  the  true  date,  we  find  that  the  undisputed 
evidence  shows  that  p/ttent  Issued  August  5, 
1898,  that  taxes  were  first  assessed  for- year 
1898  and  paid  on  May  30,  1899,  and  that  the 
taxes  for  year  1907  were  not  paid  until  Feb- 
ruary 25,  1908.  Section  56  of  the  Revised 
Code  of  Civil  Procedure  of  this  state  spe- 
cifically provides  that  section  54,  supra,  sliall 
not  extend  "to  lands  belonging  to  the  United 
States,"  so  that  under  no  circumstances,  even 
conceding  that  the  possession  of  Frank  A. 
Bidwell  and  wife  could  be  held  to  be  ad- 
verse to  respondent  (which  point  we  express 
no  views  upon),  could  the  provisions  of  sec- 
tion 54,  supra,  run  against  respondent  until 
August  3, 1898.  Furthermore,  this  court  will 
take  Judicial  notice  of  the  fact  that  the  tax 
for  the  year  1907  had  been  duly  assessed, 
levied,  and  extended  against  this  land  De- 
cember 1,  1907,  and  remained  unpaid  when 
this  action  was  commenced:  So  appellant's 
contention  falls,  owing  to  insufficient  posses- 
sion and  failure  to  pay  "all  taxes  legally 
assessed  on  such  lands."  1  Cyc.  1113;  Ben- 
nett V.  Moore,  18  S.  D.  109,  99  N.  W.  855. 
There  appears  to  be. a  conflict  of  authority 
as  to  whether  statutes  of  this  kind  begin  to 
run  against  entrymen  upon  public  lands  from 
the  date  of  patent  or  from  the  time  entiy- 
man  has  done  everything  entitling  him  to  pat- 
ent (1  Cyc.  1111),  but  it  becomes  unnecessary 
for  us  to  pass  upon  this  point,  as  there  is  no 
evidence  to  show  when  final  proof  upon  this 
timber  culture  entry  was  made. 

Appellant  contends  that  the  quitclaim 
deed  given  by  respondent  to  Lizzie  D.  Bid- 
well  carried  to .  the  grantee  therein  any 
title  afterwards  acquired  by  respondent 
through  the  patent  from  the  government 
The  deed  In  question  reads  that:  "Mary  J. 
Bidwell,  devisee  and  widow  of  George ,  S. 
Bidwell,  do  hereby  sell,  remise,  release  and 
quitclaim  unto  the  party  of  the  second  part, 
her  heirs  and  assigns  forever,  all  her  estate, 
right,  title,  Interest,  claim,  property  and  de- 
mand of.  In  and  to  the  following  described 
real  estate" — then  describing  land.  Appel- 
lant concedes  the  general  rule  to  be  that 
under  a  quitclaim  deed  the  rights  of  the 
grantor  afterwards  acquired  from  the  gov- 
ernment through  patent  do  not  inure  to  the 
benefit  of  the  grantee  In  such  deed,  but 
claims  there  are  exceptions  to  such  rule,  and 
that  this  case  comes  within  such  exceptions. 
When  George  S.  Bidwell  died,  his  heirs  took 
bis  place  and  became  entrymen  under  the 
timber  culture  laws  the  same  as  he  was, 
and  the  effect  of  the  quitclaim  deed  would 
be  for  all  purposes  the  same  as  if  it  had 
been  given  by  George  S.  Bidwell  under  the 
same  conditions  under  which  it  was  given 
by  his  widow.  Would  a  patent  granted 
to  htm  hare  inured  to  his  grantee  in  such  a 
quitclaim   deed?     Appellant   has   cited   the 


following  cases  in  support  of  her  contention: 
Ford  V.  Axelson,  74  Neb.  92,  103  N.  W.  1039; 
Crane  v.  Salmon,  41  CaL  63;  Thompson  v. 
Spencer,  60  Cal.  632;  Stanway  v.  Ruble,  51 
Cal.  46;  Aspey  v.  Barry,  13  S.  D.  220,  S3  N. 
W.  91.  An  examination  of  these  cases  clear- 
ly shows  tbat  they  are  not  authority  in  sup- 
port of  appellant's  contention.  It  will  be 
found  in  each  case  that  one  or  both  of  two 
things  existed:  Either  the  deed  given  was 
more  than  a  quitclaim  deed  and  therefore 
sufficient  in  Its  terms  to  carry  the  after-ac- 
quired title,  or  the  grantor  In  such  deed  was 
at  the  time-  of  execution  of  deed  the  real 
owner  of  the  premises,  and  that  patent  or 
other  Instrument  received  by  such  grantor 
subsequent  to  the  date  of  his  deed  was  the 
mere  confirmation  of  the  Interest  actually 
held  by  the  grantor  when  he  executed  his 
deed.  The  situation  In  the  case  at  bar  Is  en- 
tirely different.  When  respondent  gave  the 
quitclaim  deed,  she  had  no  estate  In  said 
premises  legal  or  equitable,  merely  a  right, 
after  fulfillment  of  the  statutory  require- 
ments, to  receive  title  to  said  land.  She  not 
only  had  no  estate,  but  she  gave  such  deed, 
understanding  and  believing  that  she  never 
could  or  would  receive  a  patent  for  said 
lands,  and  would  never  have  any  estate 
therein.  In  fact,  her  quitclaim  deed.  If  of 
any  effect  whatsoever,  was  but  a  relinquish- 
ment of  her  rights  under  the  entry,  sudi  as 
might  authorize  the  government  to  have  can- 
celed the  entry.  Certainly  a  quitclaim  deed 
executed  under  such  circumstances  cannot  be 
held  to  convey  an  after-acquired  estate 

Appellant  contends  that  respondent  is  es- 
topped through  and  on  account  of  her  laches, 
it  being  claimed  that,  by  allowing  the  quit- 
claim deed,  executor's  deed  and  probate  order 
to  be  placed  of  record,  and  allowing  persons 
purchasing  said  premises  In  reliance  upon 
such  instruments  to  remain  in  undisputed 
possession  of  same  ton  some  seven  or  eight 
years  and  make  improvements  thereon  dur- 
ing a  time  when  the  value  of  the  premises 
was  rapidly  increasing  In  price,  she  is  es- 
topped from  asserting  her  legal  rights  In 
and  to  said  premises.  Appellant  evidently 
has  overlooked  the  fact  that,  to  create  an  es- 
toppel, there  should  be  either  knowledge  on 
the  part  of  the  party  estopped,  or  else  some- 
thing which  fairly  puts  such  party  upon  in- 
quiry to  learn  the  true  facts.  When  we  con- 
sider that  in  this  case  the  respondent  had 
absolutely  no  knowledge  of  the  probate  pro- 
ceedings, and  that  such  proceedings  were 
of  no  legal  ^ect  so  far  as  said  land  was 
concerned,  and,  furthermore,  that  respondent 
knew  nothing  whatever  of  the  patent  Issuing 
upon  behalf  of  the  heirs  of  George  B.  Bid- 
well,  It  will  readily  be  seen  that  she  not  only 
had  no  notice  of  facts  upon  which  to  base  an 
estoppel,  nor  was  there  anythhig  that  put 
her  upon  inquiry  concerning  these  premises 
or  the  possession  and  title  to  the  same.  Ap- 
pellant Is  hardly  In  a  position  to  complain. 
She  had  constructive  notice  horn  the  records 
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Of  tbe  defects  In  this  title,  and  It  also  ap- 
pears undisputed  that  an  abstract  of  title 
showing  tbese  defects  was  shown  to  her  and 
the  party  who  assisted  her  In  closing  the 
purchase  of  these  premises.  She  saw  fit  to 
rely  upon  the  statement  of  a  third  party  to 
the  etTect  that  snch  title  was  good. 

Appellant  contends  that,  if  there  was  no 
other  error  made  by  the  trial  court,  there 
was  reversible  error.  In  that  the  court  did 
not  make  findings  upon  the  question  of  ad- 
verse possession  under  color  of  title;  appel- 
lant claiming  she  was  entitled  to  a  finding 
thereon  under  the  pleadings  and  had  re- 
quested the  same.  Without  discussing  the 
question  as  to  whether  or  not  the  finding 
asked  for  was  pVoper  under  the  evidence 
herein.  It  Is  suflSdent  for  the  purpose  of  this 
opinion  to  state  that,  under  the  undli^puted 
evidence,  no  adverse  possession  held  by  ap- 
pellant or  her  grantors  was,  as  hereinbefore 
noted,  of  sufficient  period  to  comply  with 
the  provisions  of  section  54  of  the  Revised 
Ck)de  of  Civil  Procedure  above  quoted;  and, 
whatever  adverse  possession  there  was  being 
unknown  to  the  respondent.  It  was  Imma- 
terial so  far  as  the  claim  of  laches  was  con- 
cerned. The  failure  to  make  the  finding 
asked  for  would  at  best  be  error  without 
prejudice. 

The  judgment  of  the  trial  court  and  order 
denying  a  new  trial  are  aflirmed. 


PISH  &  HUNTB3B  CO.  et  al.  v.  NEW  ENG- 
LAND H0MESTAEE3  CO.  et  al. 

(Supreme  Court  of  South  Dakota.     March  29, 
1911.) 

1.  Plbadino  (i  253*)— AifERDiocNT  or  Tbiai. 
— Denial. 

The  allegations  of  an  amendment  to  the 
complaint,  setting  up  a  claim  on  an  implied 
contract,  and  made  after  the  evidence  was  ail 
in,  plaintiff's  evidence  having  been  met  by  de- 
fendant, will  be  treated  as  denied,  though  the 
amendment  was  not  answered. 

[Ed.    Note.— For    other    cases,    see   Pleading, 
Cent.  Dig.  K  744-751 ;    Dec  Dig.  |  253. •] 

2.  Pbincipal  ard  Agknt  (I  14*)— EXISIXNOE 
or   RElJiTION. 

Q.,  in  whoae  name  the  title  to  mining 
claims  stood,  gave  a  company  an  option  to  buy 
the  property,  when  patents  were  procured,  in 
consideration  of  which  it  was  to  proceed  with 
and  bear  the  expenses  of  doing  the  things  nec- 
essary for  obtaining  patents,  which  under  the 
federal  law  had  to  be  procured  by  and  in  the 
name  of  O.,  the  record  owner  oi  the  claims. 
Held,  that  so  far  as  concerns  plaintiff,  employ- 
ed, with  knowledge  of  the  facts,  by  the  attor- 
ney for  the  company,  to  do  the  surveying  for 
it,  the  company  or  its  attorney  was  not  the 
agent  of  G.,  so  as  to  make  him  liable  to  plain- 
tiff for  his  work. 

[Ed.    Note.— For   other   cases,   see   Principal 
and  Agent,  Cent  Dig.  U  26r^;    Dec.  Dig.  { 

8.  PsiNciPAi  AHD  Agent  (|  163*)— Ratifica- 
tion. 

Where  plaintiff,  employed  by  a  company 
to  do  work,  never  understood  he  was  being  em- 


ployed by  it  as  agent  for  defendant,  there  is 

no  chance  for  application  of  the  doctrine  of 
ratification,  so  as  to  make  defendant  liable  for 
plaintilf  s  compensation,  on  the  ground  of  rat- 
ification of  the  company's  act  of  employment. 
[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {{  618-^1;  Dec  Dig. 
I  ie3.«] 

4.  CoNTBACTS  ({  187*)— Action  bt  Stbanqkb 
TO  Contract. 

A  contract  made  between  other  owners  of 
mining  claims  and  G.,  owner  of  an  interest 
therein,  when  they  conveyed  the  claims  to  him, 
that  he  should  proceed  to  obtain  patents  therefor, 
and,  when  obtained,  should  pay  them  a  certain 
amount  for  their  claims,  or  reconvey  the  prop- 
erty to  them ;  and  that  he  should  not  be  bound 
for  cost  of  patenting,  unless  the  property  should 
be  purchased  by  M.,  and  patent  expenses  paid 
by  him :  and  that,  if  M.  should  fall  to  purchase, 
the  patent  azpensea  should  be  borne  propor- 
tionately by  those  interested  in  the  property, 
does  not  authorize  recovery  from  G.,  by  the 
surveyor,  who,  under  contract  with  M.,  did 
the  surveying  necessary  for  patenting,  under 
Civ.  Code,  g  1193,  providing  that  a  contract 
made  expressly  for  the  benefit  of  a  third  person 
may  be  enforced  by  him  before  the  parties  re- 
scind it,  as,  even  if  there  be  any  promise  of 
G.  in  the  contract  for  the  benefit  of  the  sur- 
veyor, a  stranger  to  a  promise  may  not  sue  on 
it,  where  there  was  no  consideration  therefor 
from  him,  and  no  duty  or  obligation  to  him, 
outs^ide  the  contract,  from  the  promisee. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ^i  798-807;    Dec  Dig.  {  187.*] 

5.  Work  and  Labor  (|  4*)— Tmplibd  Con- 
TBAcns— Acceptance  of  Services. 

G.,  In  whose  name  the  title  to  mining 
claims  stood,  and  who  had  agreed  with  the  for- 
mer owners  to  obtain  patents,  gave  an  option 
to  a  company  to  buy  the  property  when  pat- 
ented, in  consideration  for  which  it  agreed  -to 
proceed  with  and  bear  the  expenses  of  doing 
the  things  necessary  for  obtaining  patents, 
which,  under  the  federal  law,  had  to  be  pro- 
cured by  and  in  the  name  of  G. ;  he  being  the 
record  owner.  The  company  through  its  at- 
torney hired  P.  to  do  for  it  the  surveying  nec- 
essary for  obtaining  patent  It  failing  to  pay 
therefor.  P.  requested  payment  of  G.,  who 
stated  that  he  would  not  pay,  and  advised  him 
to  hold  hia  field  notes  till  paid  by  the  company. 
Held,  that  within  Civ.  Code,  |  1218,  provid- 
ing that  a  voluntary  acceptance  of  the  benefit 
of  a  transaction  is  equivalent  to  a  consent  to 
all  the  obligations  arising  from  It,  so  far  as 
the  facts  are  known  or  ought  to  have  been 
known  to  the  person  accepting,  no  implied  con- 
tract of  G.  to  pay  P.  for  his  services  arose 
on  G.  thereafter  attaching  to  his  application 
for  patent  the  notes  of  P.  which  had  been  filed, 
and  payment  for  which  G.  was  told  had  been 
made. 

[Ed.  Note.— For  other  cases,  see  Work  and 
liabor.  Cent.  Dig.  IS  3-7;    Dec.  Dig.  {  4.*J 

Carson  and  McCoy,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Lawrence 
County;    William  G.  Rice,  Judge. 

Action  by  the  Fish  &  Hunter  Company  and 
another  against  the  New  England  Homestake 
Company  and  others.  From  a  judgment  for 
plaintiff  Frank  S.  Peck,  and  from  an  order 
denying  a  new  trial,  defendant  CSirls  Godfrey 
appeals.    Reversed. 

Martin  &  Mason,  for  appellant  A.  J. 
Plowman,  for  respondent 


•For  oUier  esses  see  same  topic  and  (ectlon  NUMBER  in  Dee.  Dig.  t  Am.  Dig.  Key  No.  Serial  *  Rep'r  IndexM 


Digitized  by 


Google 


842 


ISO  NORTHWDSTERN  REPORTEB 


(&D. 


WHITING,  7.  ThlB  action  was  brought  by 
the  plaintiff  Frank  S.  Feck  and  other  plain- 
tiffs against  the  New  England  Homestake 
Company  and  Chris  Godfrey,  seeking  to  fore- 
close certain  miners'  liens  against  the  mining 
property  described  in  the  complaint  The 
cause  was  tried  to  the  court  without  a  jnry. 
Findings  and  conclusions  were  filed  in  favor 
of  the  plaintiff  Peck.  A  personal  Judgment 
was  entered  thereon  against  the  defendant 
Chris  Godfrey.  The  miner's  lien,  claimed  by 
Peck,  was  denied.  And  motion  for  a  new 
trial  having  been  denied,  the  defendant  God- 
frey appealed  to  this  court  from  such  judg- 
ment and  order  denying  a  new  trial. 

The  findings  of  fact  herein  are  quite  vo- 
luminous, and  no  useful  purpose  would  be 
served  by  quoting  the  same  in  full.  Certain 
of  such  findings  have  been  excepted  to  by 
the  appellant;  but  the  evidence  would  fully 
sustain  the  following  facts,  which  are  among 
those  found  by  the  trial  court:  Several  sep- 
arate mining  claims  were  involved  in  this 
action;  said  claims  being  originally  taken 
or  owned  by  different  parties,  and  the  de- 
fendant Godfrey  b^ng  a  part  owner  of  some 
of  the  daims  and  sole  owner  of  others.  All 
of  these  claims  had  been  conveyed  to  Godfrey 
for  the  purpose  of  obtaining  patents  and  sell- 
ing such  property.  In  connecti<«i  with  these 
transfers,  the  several  former  owners  had 
eadi  entered  into  an  agreement  with  God- 
frey, on  or  about  February  19,  1906,  wherein 
it  was  agreed,  among  other  things,  that  God- 
frey sboald  immediately  proceed  to  obtain 
patents  for  said  mining  claims,  and,  when 
surveyors'  receipts  were  issued  therefor,  tbat 
he  should  either  pay  the  former  owners  $125 
per  acre  for  their  claims  or  reconvey  the 
property  to  the  former  owners;,  and  it  was 
further  agreed  that  Godfrey  should  not  be 
bound  for  the  cost  of  patenting  said  land,  ex- 
c^t  in  event  that  the  property  should  be 
purchased  and  i>atent  expenses  paid  by  one 
McHugb;  and  further  that.  If  McHugh 
should  fall  to  purchase,  the  patent  expenses 
"will  have  to  be  borne  proportionately  by 
those  Interested  in  the  property."  On  Feb- 
maiy  13,  1906,  Godfrey  had  executed,  ac- 
knowledged, and  deposited  in  escrow  a  deed 
to  said  McHugh  to  all  of  such  lands,  such 
deed  to  be  delivered  upon  the  terms  of  a  cer- 
tain option  agreement,  a  memorandum  of 
which  was  indorsed  on  envelope  containing 
deed.  Under  the  agreement,  which  was  in 
writing  and  bore  date  February  9,  1906,  Mc- 
Hugh was  within  30  days  to  furnish  the  mon- 
ey necessary  to  institute  patent  proceedings 
upon  such  property  and  "prosecute  the  said 
proceedings  diligently  to  final  oitry,  bearing 
the  entire  expense  thereof,  as  a  consideration 
for  the  granting  of  this  option,"  and  upon  is- 
sue of  receiver's  receipt  he  was  to  pay  Grod- 
frey  |250  x)er  acre  for  said  lands.  McHugh 
afterwards  transferred  his  right,  title,  and 
Interest  in  said  lands,  under  such  agreements 
with  defendant  Godfrey,  to  the  defendant 
New  England  Homestake  ComptiSiy,  of  which 


company  McHngh  was  manage.  TTnder  tills 
agreement  between  Godfrey  and  McHugh  and 
the  assignmMit  by  McHngh  to  the  New  Eng- 
land Homestake  Cos^Nuiy,  said  company 
went  into  the  possession  of  the  mining  prop- 
erty and  made  improvements  upon  the  same, 
which  said  Improvements  were  finally  re- 
ceived and  accepted  by  the  defendant  God- 
frey upon  failure  of  McHugh  and  said  com- 
pany to  comidy  with  the  terms  of  the  escrow. 
Plaintiff  Peck  was  a  surveyor,  and,  as  aoch. 
he  was  employed  by  the  defendant  company, 
acting  through  one  Russell,  with  the  knowl- 
edge of  Godfrey,  to  make  the  necessary  sur- 
veys of  these  mining  claims,  which  surveys 
were  required  to  be  filed  in  connection  with 
the  final  proof  upon  such  daims.  The  plain- 
tiff Pedt  proceeded  to  and  did  complete  soeh 
surveys,  knowing  at  the  time  he  was  so  em- 
ployed to  do  such  work  that  the  defendant 
company  was  not  the  legal  owner  of  said 
mining  claim  but  simply  had  an  equitable  in- 
terest therein.  The  defoidant  company  paid 
part  of  plaintUTs  bill  for  such  services,  but 
$400  thereof  remained  unitaid,-  and  thereafter 
the  plaintiff  demanded  payment  of  defendant 
Godfrey,  whldii  payment  Godfrey  refused  to 
make ;  this  being  the  first  notice  to  Godfrey 
that  plaintiff  claimed  him  to  be  In  any  manner 
liable  for  his  services.  Plaintiff  refused  to  de- 
liver up  the  field  notes  and  plat  of  liis  survey 
without  payment  or  promise  of  payment,  and 
Godfrey  then  and  there  warned  Peck  that,  if 
Peck  should  send  in  such  notes  and  plat,  he 
(Godfrey)  would  not  be  reqx>nsible  for  the 
same,  and  tliat  Pe(&  had  better  hold  such  Add 
notes.  Peck  then,  upon  the  same  day,  went 
to  Russell,  the  attorney  who  had  employed 
Peck  for  the  defendant  company  and  who 
'was  acting  as  attorney  in  the  patoitlng  of 
such  land;  and  Russell  explained  to  Peck 
the  deal  between  McHugh  and  the  defendant 
company,  told  him  that  untU  patent  was 
completed  McHugh  could  not  get  any  money 
from  the  parties  interested  in  the  company, 
with  which  to  go  ahead,  and  that  unless  these 
survey  notes  and  plats  were  sent  in  the  deal 
between  Godfrey  and  McHugh  and  the  com- 
pany would  not  go  through.  Russell  was 
the  agent  of  one  of  the  original  owners  of 
these  claims,  and  he  assured  plaintiff  that,  ao 
far  as  the  share  originally  owned  by  such 
party  was  concerned,  he  (Russell)  would  see 
that  plaintiff  got  his  money  and  that  he 
would  use  his  Influence  to  get  Godfrey  to  pay 
his  share.  Russell  then  showed  Pedc  the 
agreements  which  had  been  entered  into  be- 
tween Gqdfrey  and  the  former  owners  and 
assured  plaintiff  there  would  be  no  trouble 
about  the  pay,  that  they  bad  agreed,  among 
themselves,  to  meet  this  If  McHngh  failed. 
Upon  receiving  such  Information,  plaintiff 
transmitted  his  notes  to  the  Surveyor  Gener- 
al. Application  for  patent  was  subsequently 
prepared  and  signed  by  Godfrey,  and  patent 
was  subsequently  delivered  by  the  land  ofll- 
cers  to  Mr.  Russell. 
The  court  further  found  that  RosseU  was 
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at  aU  times  the  agent  and  attorn^  of  de- 
fendant Godfrey,  and,  fnrther,  that  defend- 
ant company,  In  all  that  It  did  toward  the 
improving  of  said  premises  and  securing  pat- 
ent thereon,  was  the  agent  of  said  Godfrey. 
To  such  findings  the  aj^ellant  excepted  and 
strenuously  urges  that  there  was  nothing  In 
the  record  to  sustain  the  same. 

It  l8  the  contention  of  Pe<^  that  Godfrey 
was  personally  liable:  First,  owing  to  the 
fact  that  he  (Pedi)  was  employed  by  the 
agents  of  Godfrey;  second,  because  of  the 
contracts  entered  into  between  Godfr^  and 
the  other  former  owners  of  the  claims ;  third, 
upon  an  Imidled  contract  because  of  his  hav- 
ing made  use,  for  his  personal  benefit,  of 
such  field  notes. 

[1]  Before  considering  these  several  con- 
tentions, we  must  first  dispose  of  a  question 
of  practice  raised  by  respondent  It  appears 
that  upon  the  trial  and  after  all  the  evidence 
\rna  in,  by  leave  of  court  granted,  the  plaln- 
titr  amended  his  complaint  by  adding  thereto 
a  so-called  second  cause  of  action,  setting  up 
a.  dalm  founded  upon  an  implied  contract; 
the  defendant  did  not  answer  the  same.  Re- 
spondent now  contends  that  snch-  allegations 
as  were  contained  In  such  amended  complaint 
and  had  not  been  denied  in  the  original  an- 
swer must  be  taken  as  admitted.  With  this 
we  cannot  agre&  This  amendment  was  made 
after  evidence  was  received,  which  evidence 
had  been  met  by  defendant  This  being  true, 
the  allegations  of  such  amended  answer  will 
be  treated  as  denied.  Any  other  rule  would 
be  inequitable.  Respondent  concedes  in  his 
brief  that  the  cause  was  tried  substantially 
as  if  on  a  general  denial. 

[2]  In  so  far  as  the  court  found  an  agency 
to  exist  between  Godfrey  and  the  defendant 
company,  snch  as  would  In  any  way  redound 
to  the  boieflt  of  the  idalntlff,  we  think  the 
court  was  in  error.  It  is  true  that  under 
the  federal  law,  the  patent  had  to  be  procur- 
ed by  and  in  the  name  of  the  defendant  God- 
frey, he  being  the  record  owner  of  the  claims, 
and  that  whatsoever  was  done  by  other  par- 
ties that  might  assist,  or  be  necessary  for 
the  procurement  of  snch  patent  was  neces- 
sarily reported  and  shown,  in  the  final  proof, 
as  being  done  by  and  on  behalf  of  said  God- 
frey ;  but  it  appears  that  under  the  agree- 
ments existing,  everything  connected  with 
procuring  a  patent  was  to  be  done  by  and  at 
the  expense  of  defendant  company,  and  that 
plaintilt  was  employed  by  that  company  to 
make  the  survey  for  them,  knowing  that 
their  interest  was  not  that  of  owner  but 
merely  equitable.  What  was  the  situation 
and  relation  of  the  parties  Interested  herein? 
Godfrey  bad  agreed  with  the  other  former 
owners  of  this  property  to  proceed  at  once  to 
procure  patents,  and  for  that  purpose  tliey 
bad  placed  in  him  the  legal  title  to  this  prop- 
erty ;  he  had  entered  into  an  option  contract 
for  sale  of  the  premises  as  soon  as  final 
proof  was  made,  which  sale  was  in  contem- 
ptatlon  of  the  former  owners  as  shown  by 


their  contracts  with  Godfrey:  in  consldera- 
tion  of  the  option  given  him,  McHugh  had 
undertaken  to  assume  the  expense  of  and  to  do 
those  things  necessary  for  procurement  of  pat- 
ent all  of  which  had  to  be  done  in  the  name 
of  Godfrey ;  McHugh  had  asidgned  his  inter- 
ests to  the  dtfeadant  company  which  under- 
took to  perform  his  covenants,  he  being  man- 
ager of  the,  company ;  the  company  employed 
Russell  to  act  for  them  in  procuring  the  pat- 
ent ;  Russell,  for  them,  employed  Peck  to  do 
the  surveying,  Peck  fully  understanding  he 
was  being  employed  for  sucb  company  and 
knowing  that  such  company  bad  only  an  eq- 
uity in  said  claims.  Peck  makes  no  pretense 
that  he  understood  that  either  Russell  or  the 
company  was  the  agent  of  Godfrey  when  he 
did  the  work,  or  that  he  in  any  manner  re- 
lied upon  or  extended  credit  to  Godfrey  in 
doing  this  work.  Plaintiff  lays  great  stress 
upon  the  fact  that  Godfrey  made  the  proof 
before  the  land  officers,  and  signed  and  swore 
to  the  necessary  papers,  which  papers  show- 
ed plaintiff  as  the  employ^  of  Godfrey  and 
paid  by  him.  The  question  before  us  Is  not 
whether  the  acts  of  the  defendant  company 
aiyl  of  Russell  would  be  the  acts  of  Godfrey 
80  far  as  the  federal  government  was  con- 
cerned, and  Godfrey  therefore  bound  by  such 
acts  in  any  contest  between  Godfrey  and  the 
government;  but  such  question  is'  as  to 
whether  the  acts  of  the  company  and  Russell 
were  the  acts  of  Godfrey  so  far  as  plaintiff  is 
concerned.  If  Peck  had  done  this  surveying 
supposing  that  he  was  engaged  to  do  it  for 
Godfrey  and  relying  upon  the  relation  which 
Godfrey  bore  to  this  matter  so  far  as  the 
government  was  concerned,  an  entirely  differ- 
ent question  would  confront  ua  Godfrey 
bargained  with  McHugh  to  do  a  certain 
thing  as  the  consideration  for  the  option 
given  him.  This  work  was  of  a  kind  which 
would  in  part  have  to  be  done  by  parties  oth- 
er than  McHugh.  The  defendant  company  as 
the  successor  to  McHugh  undertook  to  ful- 
fill this  agreement  with  Godfrey,  which 
agreement  was  that  these  things  should  be 
performed  at  expense  of  McHugh.  Under 
what  possible  interpretation  of  the  contract 
between  McHugh  and  Godfrey  could  it  be 
held  that  McHugh  had  any  authority  as 
agent  to  bind  Godfrey?  Certainly  none. 
Neither  did  he  attempt  to  bind  him,  nor  does 
Peck  so  claim.  The  defendant  company 
therefore  had  no  authority,  and  the  attorney 
employed  by  it  Russell,  could  have  no  great- 
er authority. 

[3]  But  respondent  urges  that  even  if  such 
company  and  Russell  had  no  authority  to  bind 
Godfrey  for  the  payment  of  Peck's  claim,  yet 
that  Godfrey  had  ratified  their  acts  in  em- 
ploying Peck  by  using  the  notes  and  plat  and 
thus  became  bound.  But  as  before  stated, 
Peck  never  understood  he  was  b^ng  employ- 
ed by  the  company  or  Russell  as  agents  for 
Godfrey,  and  therefore  there  was  no  chance 
for  the  application  of  the  doctrine  of  ratifica- 
tion.   This  case  comes  directly  under  the 
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rale  laid  down  In  decision  upon  rehearing  In 
Minder  &  Jorgenson  Land  Co.  T.  Brustuen 
(lat^  decided  by  this  court)  127  N.  W.  646, 
wherein  are  dted  page  127,  Mechem  on 
Agency,  and  Ferris  v.  Snow,  130  Mich.  254, 
90  N.  W.  850. 

[4]  Did  Peck  acquire  any  rights  from  the 
contracts  between  Godfrey  and  the  other 
former  owners  of  the  mining  claims?  If  not, 
such  contracts  were  Immaterial  and  Improp- 
erly received  in  evideAce.  These  contracts 
were  entered  Into  long  before  Feck  perform- 
ed his  serrlces,  and.  If  he  has  acquired  any 
rights  thereunder,  they  were  acquired  as 
soon  as  the  work  was  performed,  and  his 
right  to  sue  did  not  depend  upon  the  use  of 
the  surrey  notes  by  Godfrey,  but  he  would 
have  a  right  to  sue  whenever  he  tendered 
such  notes  to  Godfrey.  No  question  of  agen- 
cy can  enter  Into  this  feature  of  the  case, 
because,  while  these  contracts  were  shown  to 
Peck  by  Russell,  and  Russell  advised  blm 
that  be  believed  he  would  be  paid  If  the 
patent  issued,  still,  even  If  Russell  were  con- 
sidered as  the  agent  of  Godfrey,  there  Is  no 
pretense  that  Russell  In  any  manner  at- 
tempted to  mislead  Peck  as  to  the  legal  ef- 
fect of  the  contracts.  What  was  the  legal 
effect  of  such  contracts? 

Respondent  Insists  that  this  case  comes 
squarely  under  the  provisions  of  section  1193 
of  the  Rev.  Civil  Code,  which  provides:  "A 
contract  made  expressly  for  the  benefit  of  a 
third  person,  may  be  enforced  by  him  at  any 
time  before  the  parties  thereto  rescind  It" 
Were  the  contracts  In  question  made  for  the 
benefit  of  those  who  should  do  work  or  fur- 
nish material  necessary  for  the  proving  up 
of  these  claims?  If  so,  we  think  it  would 
be  conceded  that  it  was  not  necessary  for 
them  to  be  named  therein.  For  whose  bene- 
fit was  that  part  of  these  contracts  Inserted, 
wherein  It  was  agreed  that  the  former  own- 
ers should  bear  the  expense  of  patenting  pro 
rata  ?  Certainly  for  Godfrey's  and  none  oth- 
er. He  had  agreed  to  do  this  patenting.  All 
parties  expected  this  work  and  expense  at- 
tached to  be  taken  off  his  shoulders  by  Mc- 
Hugh.  But,  if  McHugh  failed,  it  was  still 
the  duty  of  Godfrey  to  go  on,  and  If  in  so 
doing  he  expended  money  or  contracted  ob- 
ligations, and  the  money  for  same  was  not 
forthcoming  from  McHugh,  it  was  clearly 
the  expectation  and  intention  of  the  parties 
that,  after  patent,  the  claims  should  be  re- 
conveyed  to  their  former  owners,  and  such 
owners  should  share  in  the  expenses  paid  or 
incurred  by  Godfrey.  Respondent  has  cited 
cases  holding  that  the  purchaser  of  real  or 
personal  property  who  assumes  a  debt  owing 
by  his  grantor  can  be  sued  by  the  creditor 
of  such  grantor.  It  must  be  readily  seen 
that  the  principle  in  such  cases  has  no  ap- 
plication to  the  facts  of  this  case.  If  A. 
owes  B.  $1,000,  and  sells  C.  property,  and 
as  part  consideration  therefor  C.  promises  to 
pay  the  debt  to  B.,  there  would  be  nothing 
changing  A.'s  liability  to  B.,  wttlch  would 


depoid  solely  upon  facts  outside  of  sncb 
contract,  and  C.  would  become  liable  solely 
because  of  the  said  liability  of  A.  to  B.  If. 
in  above  case,  upon  such  sale,  It  vras  agreed 
that  each  should  pay  one-half  of  eadi  debt, 
still  the  liability  of  A.  to  B.  would  not  rest 
upon  such  contract,  but  upon  the  facts  exist- 
ing outside  of  same  and  it  could  not  be  held 
that  A.'s  covenant  was  for  the  benefit  of  B. 

So  in  case  at  bar  Godfrey's  liability,  if 
any,  must  exist  independent  of  these  con- 
tracts; there  being  no  pretense  that  the 
other  parties  to  such  contracts  were,  inde- 
pendently of  such  ccmtracts,  liable  to  pay 
those  furnishing  labor  and  material.  The 
classes  of  cases  where  a  third  person  can 
recover  upon  a  contract  claimed  to  be  made 
for  his  benefit  are  fully  Bet  forth  in  9  Cya 
382.  There  must  be  some  duty  or  obligation 
to  pay  on  the  part  of  the  promisee,  in  order 
for  promisor  to  be  bound,  or.  In  other  words, 
Godfrey  could  not  be  liable  to  Feck  under 
these  contracts  unless  Godfrey's  promisee, 
the  other  parties  to  the  contracts,  were  in 
some  manner  liable,  outside  of  the  contract. 
See  Jefferson  v.  Asch,  53  Minn.  446,  55  N.  W. 
004,  25  L.  R.  A.  257,  39  Am.  St.  R«).  618, 
and  notes  to  this  case  in  25  L>.  R.  A.  In 
the  Minnesota  case,  after  a  very  full  dis- 
cussion In  relation  to  the  classes  of  coses 
where  the  third  party  can  and  the  classes 
where  he  cannot  recover  upon  the  contract. 
the  court  sums  up  with  the  following  state- 
ment which  we  indorse,  and  which  when  ap- 
plied to  ttie  case  at  bar  prevents  recovery 
by  Peck  against  Godfrey  on  these  contracts: 
"Without  undertaking  to  lay  down  a  general 
rule  defining  when  a  stranger  to  a  promise 
between  others  may  sue  to  toforce  it,  we  are 
prepared  to  say  that — where  there  is  nothing 
but  the  promise,  no  consideration  from  such 
stranger,  and  no  duty  or  obligation  to  him 
on  the  part  of  the  promisee — he  cannot  sue 
upon  it."  Respondent  has  cited  numerous 
cases  in  wlilch  It  is  claimed  the  facts  were 
analogous  to  those  in  the  case  at  bar,  and 
wherein  the  party  who,  it  Is  claimed,  stands 
in  Peck's  position,  would  be  entitled  to  a 
lien  against  the  property  of  those  standing 
in  Godfrey's  position.  It  Is  not  necessary 
for  us  to  review  such  decisions.  No  ques- 
tion of  lien  is  before  us,  respondent  not  hav- 
ing appealed ;  but  It  must  be  conceded  that 
parties  often  have  a  right  to  a  lloi  against 
a  party's  property  when  th^  liave  no  per- 
sonal claim  against  him. 

[51  Can  respondent  recover  upon  an  im- 
plied contract?  We  think  not  Respondent 
contends  that  section  1218,  Rev.  Civil  Code, 
applies  to  the  fticts  herein.  Such  section 
reads:  "A  voluntary  acceptance  of  the  bene- 
fit of  a  transaction  Is  equivalent  to  a  con- 
sent to  all  the  obligations  arising  from  it, 
so  far  as  the  facts  are  known  or  ought  to 
have  been  known  to  the  person  accepting." 
Under  this  section  respondent  contends  that, 
when  Godfrey  filed  the  application  for  patent 
attaching  thereto  Peck's  survey  notes,  and 
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by  80  doing  accepted  tbe  benefit  of  Pedt's 
work,  he  Immediately  became  liable  to  pay 
Peck  regardless  of  what  he  had  the  same 
day  told  Peck.  There  would  be  some  force 
In  this  position  providing  that  Russell  had 
undertaken  to  promise  that  Godfrey  would 
pay  and  Godfrey  knew  or  ought  to  have 
known  of  such  unauthorized  promise;  but, 
aa  we  have  already  seen,  Russell  had  no  au- 
thority to  bind  Godfrey  and  furthermore  did 
not  attempt  to.  On  the  other  hand,  he  ad- 
vised Peck  in  relation  to  all  the  facts  sur- 
rounding this  matter  and  pointed  out  where- 
in his  chances  for  pay  would  be  better  if 
be  did  file  his  notes — guaranteed  him  the 
payment  of  a  part  of  bis  claim  If  he  did  file 
them  (which  payment  was  afterwards  made) 
— and  disclosed  to  him  the  contracts  between 
Godfrey  and  the  other  former  owners  and 
assured  bim  be  believed  he  would  get  bis 
pay.  What  about  Godfrey?  He  had,  upon 
the  same  day  be  filed  the  appUcntlon,  re- 
peatedly told  Peck  that  he  would  not  pay 
him  and  advised  him  to  hold  on  to  bis  notes. 
Suppose  after  this,  when  he  found  that  Peck 
bad  filed  the  notes,  he  had  learned  all  that 
took  place  between  Russell  and  Peck,  in 
what  position  would  be  have  been  placed? 
He  had  bound  himself  to  patent  this  land; 
everything  was  ready  for  the  final  proof;  the 
notes  had  been  filed  voluntarily  by  Peck, 
who  could  not  be  relying  upon  any  promise 
from  him,  but  must  l>e  relying  upon  the 
guaranty  of  Russell  to  pay  a  part  of  the 
claim  and  the  hope  that  after  patent  was  is- 
aned  the  defendant  company  would  fulfill  its 
promises  and  pay  this  money  or  the  former 
owners  would  finally  do  so.  If  Godfrey  bad 
n  t  filed  the  application  and  proven  up  on 
tbe  claims,  he  certainly  would  have  been 
liable  in  damages  to  bis  former  co-owners 
for  failure  to  do  so.  Under  such  clrcnm- 
atances,  there  certainly  was  nothing  upon 
which  to  base  an  implied  contract  to  pay 
Peck.  Furthermore,  it  will  be  noticed  tliat 
there  was  nothing  to  advise  Godfrey  that 
tbe  defoidant  company  or  McHugh  had  not 
finally  paid  Peck,  and  he  certainly  had  a 
right  to  so  presume,  after  Pe<^  had  told 
bim  that  be  was  holding  the  notes  for  his 
pay  and  he  (Godfrey)  had  advised  Peck  to 
bold  them  nntll  be  received  bis  pay.  In 
addition  to  all  the  above,  Godfrey  swore 
(and  there  was  no  attempt  to  disprove  it): 
"I  was  told  that  Mr.  Peck  was  paid  and 
swore  to  the  affidavit  to  that  effect."  There 
was  no  implied  contract  Mann  v.  Famum, 
17  Colo.  427,  80  Pac.  332;  Glenn  v.  Savage, 
14  Or.  567,  13  Pac  442;  Bartholomew  v. 
Jackson,  20  Johns.  (N.  T.)  28,  11  Am,  Dec. 
237;  IS  Ency.  Lew,  1060,  Respondent  has 
cited  several  authorities  that  would  be  in 
XMlnt  providing  that  Peck,  in  performing  the 
■errices,  bad  understood  be  was  doing  tbe 


work  for  Godfrey  and  was  at  that  time  ex- 
pecting to  be  paid  by  Godfrey;  but  as  a 
matter  of  fact  be  did  the  work  for  defend- 
ant company  and  expected  to  be  paid  by  it, 
and  when  he  filed  his  notes  his  act  was  a 
gratuity  so  far  as  Godfrey  was  concerned. 
lo  closing  we  may  well  say,  as  was  said  in 
Bartholomew  v.  Jackson,  supra:  "I  sbould 
be  very  glad  to  affirm  this  judgment;  for, 
although  the  plaintiff  was  not  legally  enti- 
tled to  sue  for  damages,  yet  to  bring  a  cer 
tiorarl  on  such  a  Judgment  was  most  un- 
worthy. The  plaintiff  performed  tbe  services 
without  the  privity  or  request  of  the  defend- 
ant, and  there  was,  in  fact,  no  promise,  ex- 
press or  implied." 

The  judgment  and  order  denjring  a  new 
trial  are  reversed. 

CORSON  and  McCOY,  JJ,,  dissenting. 


McCOT  et  aL  v.  CITT  OF  OMAHA  et  aL 
(No.  16,231.) 

(Supreme  0>nrt  of  Nebraslca.     April  8,  1011) 

On  motion  for  rehearing.    Overruled. 
For  former  opinion,  see  129  N.  W.  429. 

SEDGWICK,  J,  It  is  said  in  tbe  opinion 
that  the  two  officers  of  the  board  of  public 
works  who  signed  the  notice  for  bids  consti' 
tuted  a  majority  of  the  board.  This  was  a 
mistake.  The  notice  was  signed  by  the  presi- 
dent and  secretary.  The  president  Is  the 
principal  member  of  the  board,  as  is  pointed 
out  in  the  opinion;  but  the  secretary  is  not 
a  memtter  of  the  board.  The  board  consists 
of  the  city  engineer,  the  comptroller,  and  the 
building  inspector,  and  the  secretary  of  the 
advisory  board  acts  as  secretary  of  this 
board  also.  The  board  of  public  works  was 
required  by  ordinance  to  give  this  notice ;  the 
notice  was  duly  given,  and  the  bids  for  the 
construction  of  the  improvement  were  receiv- 
ed, and  the  work  done.  This  board  had  no 
discretion  in  the  matter;  It  was  required  by 
ordinance  to  have  this  notice  published,  and 
the  notice  was  published.  We  think  that  is 
sufficient  At  all  events,  the  jurisdiction  of 
tbe  city  council  to  levy  the  assessment  com- 
plained of  did  not  depend  upon  this  notice. 
The  jurisdictional  notice  was  properly  given. 
It  is  not  complained  that  too  much  was  paid 
for  the  work,  or  that  there  would  have  been 
more  bidding  if  the  board  had  spread  upon  its 
records  a  formal  order  directing  the  presi- 
dent and  secretary  to  sign  and  publish  this 
notice.  If  such  a  formal  proceeding  was 
necessary,  the  irregularity  was  not  such  as 
to  render  the  whole  proceeding  of  the  coun- 
cil void  and  subject  to  collateral  attack. 

The  inotlin  for  rehearing  la  overruled. 
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MILLEJR  y.  WORTH.    (No.  16,322.) 
(Supreme  Coort  of  Nebraska.    April  8,  1911.) 

(SylUh«9  iy  the  Court.) 

1.  Deeds  (|  72*)— Vauditt— Undue  Inplu- 

BNCK. 

In  equity  a  warran^  deed  may  be  can- 
celed on  proof  justifying  findings  that  it  waa  a 
gift  from  grantor  to  lier  sister;  that  grantor 
was  physically  and  mentally  weak,  and  that 
grantee  was  strong  both  mentally  and  physical- 
ly ;  that,  in  addition  to  their  sisterhood,  rela- 
tions of  trust  and  confidence  existed  between 
tfaem  in  business  affairs,  grantor  relying  on  her 
sister;  that  the  deed  deprived  grantor's  chil- 
dren of  her  property ;  and  that  these  and  other 
circumstances  warrant  the  conclusion  that  the 
deed  was  procured  by  ondae  Influence  of  gran- 
tee. 

[EM.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  H  190-199 ;  Dec.  Dig.  {  72.*] 

2.  Deeds  ({  72*>— Undot  Ihfluenoe— RATon- 

CATIOIC. 

A  deed  procured  by  undue  Influence  as  a 
gift  from  a  person  who  is  weak  mentally  can- 
not be  sustained  on  the  ground  of  ratification, 
where  a  duly  appointed  guardian  is  insisting 
on  a  cancellation,  and  the  evidence  shows  that 
grantee's  influence  over  a  grantor  has  continued 
without  interruption,  and  that  the  latter  has  not 
improved  mentally. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  190-199;   Dec  Dig.  |  72.»] 

Appeal  from  District  Goart,  (3aB8  Ck>unty ; 
Travis,  Judge. 

Action  by  Mary  Miller  by  her  guardian, 
David  J.  Pitman.  Judgment  for  plalntUf, 
and  defendant  appeals.  On  tbe  death  of 
Mary  Miller,  tbe  action  was  revived  in  the 
name  of  David  J.  Pitman,  special  adminis- 
trator.   Affirmed. 

Matthew  Gering,  for  appellant  Byron 
Clark  and  W.  A.  Robertson,  for  appellee. 

ROSB,  J.  This  Is  a  suit  to  cancel  a  war- 
ranty deed  to  80  acres  of  land  In  Cass  coun- 
ty and  two  lots  In  the  village  of  Murray. 
Mary  Miller,  plaintiff,  was  grantor  and  her 
only  Bister,  Jane  Worth,  defendant,  was 
grantee.  Tbe  conveyance  Included  practical- 
ly all  of  the  property  owned  by  plaintiff,  but 
she  reserved  a  life  estate.  She  lived  In  a 
bouse  on  tbe  lots  and  received  an  annual 
Income  of  |250  from  the  land.  The  suit  was 
instituted  by  her  next  friend,  John  Murray, 
Jr.  Later  David  J.  Pitman  was  appointed 
guardian  and  substituted  for  her  next  friend. 
The  trial  court  canceled  the  deed,  and  de- 
fendant has  appealed. 

The  grounds  on  which  plaintiff  demanded 
relief  were  mental  incompetency  of  grantor 
and  undue  Influence  of  grantee.  The  plead- 
ings put  these  facts  In  issue,  and  the  evi- 
dence was  directed  thereto.  The  question 
presented  is,  under  the  evidence,  Should  tbe 
deed  be  canceled?  The  testimony  is  far  too 
voluminous  for  extended  analysis  in  an  opin- 
ion of  reasonable  length.  It  has  all  been 
examined  with  care,  however,  for  tbe  pur- 
I>ose  of  reaching  the  proper  conclusion. 


[1]    Plaintlffwas62yearBof  ageattbe  time 
of  the  trial,  and  was  tlien  living  with  her  sec- 
ond husband,  Chris  Miller.     Her  only   chil- 
dren, three  daughters,  were  tbe  issue  of  a 
former  marriage  with  George  Young.     After 
the  children  grew  up,  their  parents  were  di- 
vorced.   Two  of  tbe  daughters  were  married 
and  had  homes  of  their  own.     The  otber 
daughter  lived  with  her  father,  who  ranar- 
ried  and  moved  from  his  home  In  Cass  cotin- 
ty  to  Oklahoma.    To  meet  plaintiff's  proofs, 
defendant    adduced    testimony    tending     to 
show:    After  plaintiff  was  separated   from 
her  first  husband  she  repeatedly  told  neisb- 
bors,   friends,   and  acquaintances  that   ber 
daughters  had  taken  tbe  side  of  their  father 
and  had  mistreated,  neglected,  and  atMuidon- 
ed  her.    She  did  not  Intend  that  they  staonld 
have  her  property.     Her  sister  bad  always 
stood  by  her  and  had  treated  her  kindly,  and 
she  intended  to  give  her  property  to  her  sis- 
ter.   To  this  end  she  had  made  three  wills. 
but  fearing  a  contest,  bad  voluntarily  deed- 
ed her  real  estate  to  defendant  who  had 
never  done  anything  to  turn  plaintiff  against 
ber  daughters   or  asked   for  tbe  property. 
Many  witnesses  who  had  ot)served  the  con- 
duct of  plaintiff  during  recent  years  testi- 
fied they  saw  nothing  unusual  in  her   be- 
havior, and  expressed  the  opinion  she  was 
mentally  competent  to  make  the  deed. 

On  tbe  other  hand,  there  is  oral  or  doca- 
mentary  proof  tending  to  show  by  direct 
statement  or  proper  inference  the  following : 
Defendant  lived  on  a  farm  near  Pender,  in 
Thurston  county.  Plaintiff  went  to  visit  ber 
there  in  February,  1905,  and  returned  to 
Murray  In  July  of  the  same  year.  In  the 
meantime  plaintiff  bad  been  very  ill.  When 
she  left  home,  she  was  a  large,  corpulent  wo- 
man. When  she  returned,  she  was  weak 
and  emaciated,  and  never  recovered  ber 
health.  According  to  ber  physicians,  she 
had  diabetes  and  was  suffering  from  general 
neurasthenia.  Protracted  anxiety,  grief, 
worry,  and  excitement  are  disclosed  by  the 
evidence  and  are  among  the  recognized  caus- 
es of  neurasthenia.  Symptoms  of  this  af- 
fliction, such  as  physical  weakness.  Insom- 
nia, loss  of  power  to  concentrate  the  mind, 
and  fear,  are  also  shown  by  tbe  evidence,  in- 
dependently of  the  testimony  of  experts.  A 
physician  who  treated  her  in  1906  express^ 
the  opinion  that  she  was  incapable  of  at- 
tending to  business.  The  deed  was  executed 
November  9,  1905.  Defendant  had  previous- 
ly confessed  to  b»  sister  a  belief  in  fortune 
telling,  and  they  had  gone  together  to  have 
their  fortunes  told.  When  talking  to  ho* 
sister,  plaintiff  said  a  fortune  teller  had  told 
her  she  was  going  to  get  some  property; 
but  defendant's  prospect  was  leas  hopeful, 
for  alie  was  cautioned  that  some  one  waa 
trying  to  beat  her  out  of  ber  property,  that 
he  wanted  it  to  invest,  and  if  he  got  It  he 
would  beat  her  out  of  it     After  plaintiff 
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returned  from  Pender,  sbe  repeatedly  told 
nelgbbors  and  acquaintances  of  ber  ezpe- 
rlencea  wltb  fortone  tellers;  tbat  sbe  be- 
lieved In  them,  and  that  they  had  hdped 
ber.  Sometimes  when  alone  in  her  own 
bouse  she  would  become  boisterous  and  use 
violoit  lant^uage.  At  other  times  she  would 
stand  in  her  yard  for  a  long  time  apparently 
distracted.  She  inherited  from  her  father  a 
violent  temper.  She  denounced  her  children 
as  undutifnl,  though  there  is  nothing  in  the 
record  to  justify  her  antipathy  for  them. 
As  early  as  July  25,  1901,  defendant  wrote 
to  one  of  plalntiirs  daughters  a  letter  con- 
taining the  statement:  "Your  ma's  mind 
wasn't  Just  right  when  she  was  here."  It 
may  fairly  be  inferred  from  the  testimony 
that  the  attorney  who  drew  the  deed  sus- 
pected at  the  time  that  "the  old  lady  was 
off  a  little,",  as  he  expressed  it  It  is  at 
least  questionable  whether  the  life  estate 
reserved  by  plalntltT  in  ber  deed  would  have 
been  sufficient  for  ber  support  during  pro- 
tracted periods  of  illness. 

While  plaintiff  was  strujKllng  with  her 
unhappy  lot  and  laboring  under  the  Uiflrmi- 
ties  described,  her  sister  was  an  exceptional- 
ly vigorous,  strong-minded  woman.  She 
transacted  her  own  business.  Sbe  attended 
sales,  bought  stock,  accompanied  Bhlpm»its 
to  the  stockyards,  and  sold  her  own  cattle. 
On  one  occasion  she  addressed  the  Supreme 
Court  in  her  own  behalf  in  a  case  wherein 
she  was  a  party.  Plaintiff  looked  to  her  for 
advice,  expressed  herself  as  having  great 
confidence  In  her,  and  frequently  said  the 
only  relative  sbe  could  depend  upon  was  her 
sister.  At  Pender  they  frequently  talked  to- 
gether about  plaintiff's  property.  Plaintiff 
testified  she  asked  her  for  it  Defendant  ad- 
mitted on  cross-examination  that  plaintiff 
relied  upon  her  when  she  was  aldi,  and  tbat 
she  sometimes  appealed  to  her  for  advice  in 
business  matters,  and  that  it  was  given. 
Plaintiff  did  not  confide  in  her  daughters 
when  executing  the  wills  and  the  deed,  and 
In  this  regard  sbe  evidently  respected  the 
wishes  of  defendant  With  the  relations,  cir- 
cumstances, and  conditions  In  the  situation 
described,  defendant  appeared  at  the  home 
of  plaintiff  in  Murray  at  1  o'clock  in  the 
morning,  November  9,  1905.  The  same  morn- 
ing at  9  o'clock  H.  Wade  QlWis,  with  a  sup- 
ply of  blank  deeds,  also  appeared  at  the  re- 
quest of  defendant  He  was  unknown  to 
plaintiff,  and  his  office  was  at  Tekamab  in 
another  county.  He  drew  the  deed  in  con- 
troversy at  plaintiff's  home  and  promptly  se- 
cured the  services  of  a  notary,  who  took  the 
acJcnowledgment  there.  Plaintiff  was  at  the 
time  weak,  nervous,  and  agitated.  She  signed 
ber  name  "Mary  Ung,"  instead  of  "Mary 
Young."  At  1  o'clock^  p.  m.,  the  same  day, 
the  deed  was  recorded  at  Plattsmouth.  Gil- 
lls  was  defendant's  attorney,  and  received 
from  her  $26  for  his  services.  He  admitted 
on  the  witness  stand  tliat  be  advised  plaintiff 


to  sign  the  deed.  Sbe  did  not  have  Independ- 
ent advice  or  counsel.  The  register  of  deeds 
immediately  notified  defendant  at  Fender  of 
the  error  in  grantor's  signature.  Defendant 
promptly  returned  to  Murray,  had  the  deed 
corrected,  and  went  bade  to  Pender  on  the 
first  train. 

The  conveyance  was  a  gift.  The  only  con- 
sideration was  correctly  described  in  the 
deed  as  "love  and  affection."  Plaintiff  was 
decrepit  physically  weak,  and  at  least 
mentally  Infirm.  Defendant  was  strong,  both 
mentally  and  physically.  The  evidence  makes 
it  clear  that  in  business  matters  plaintiff 
looked  to  ber  sister  for  advice  and  relied 
upon  ber.  In  addition  to  their  sisterhood, 
the  relation  between  them  was  one  of  trust 
and  confidence.  It  was  defendant's  accepted 
duty  to  advise  her  sister.  Her  obligation  in 
tbat  respect  was  the  same,  whether  the  re- 
lation of  confidence  grew  out  of  a  sense  of 
sisterly  affection  or  waa  officiously  culti- 
vated for  mercenary  enda  In  either  situa- 
tion equity  demands  restitation  for  any  abuse 
of  confidence  resulting  in  an  undue  advan- 
tage to  defendant  Defendant  was  in  a  sen- 
sitive position  when  she  accepted  a  gift  which 
her  attorney  advised  plaintiff  to  make. 
Haste  and  secrecy  In  so  important  a  matter 
were  not  satisfactorily  explained.  Three 
wills  had  been  made.  Elacb  new  one  in- 
creased the  advantage  of  defendant,  and  the 
deed  was  more  beneficial  to  her  than  any  of 
the  wills.  The  soothing  Influence  of  time  and 
the  approach  of  death  did  not  restore  the 
daughters  to  normal  relations  with  their 
mother.  Three  years  after  the  deed  was  ex- 
ecuted plaintiff  and  defendant  went  together 
to  a  bank  in  Plattsmouth,  and  plaintiff  then 
made  a  deposit  in  the  name  of  "Mary  Miller 
or  Jane  Worth."  The  ocplanation  of  this 
transaction  was  that  it  would  permit  de- 
fendant to  draw  the  money,  "if  anything  hap- 
pened" to  plaintiff.  This  act  of  business 
sagacity  scarcely  originated  with  plaintiff. 
An  officer  of  the  bank  testified  tbat  defendant 
at  the  time  said,  "The  children  are  trying  to 
get  the  money  away  from  Mrs.  Miller." 
When  all  the  circumstances  are  considered 
in  connection  with  the  relations  of  the  par- 
ties and  the  mental  and  physical  condition 
of  plaintiff,  there  is  convincing  proof  that 
the  deed  was  procured  by  means  of  undue  In- 
fiuence  on  the  part  of  defendant  In  this  re- 
spect the  finding  here  will  be  the  same  as 
that  of  the  trial  court 

[2]  Ratification  by  plaintiff  is  invoked  to 
sustain  the  deed,  but  this  position  Is  wholly 
untenable.  A  duly  appointed  guardian  in- 
sisted on  a  cancellation,  and  the  evidence 
shows  tbat  defendant's  influence  over  her 
sister  continued,  even  after  the  guardian 
was  appointed,  and  that  plaintiff's  mental 
condition  did  not  Improva  The  evidence 
justifies  the  decree  below. 

Affirmed. 
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8ELDOMB:IDGE  r.  FARMERS'  &  MER- 
CHANTS' BANK. 
(Supreme  Court  of  Nebraska.    Sept  26,  1910.) 

Concurring  opinion. 

For  majority  opinion,  see  87  Neb.  531,  127 
N.  W.  871. 

LETTON,  J.  (concurring).  The  opinion 
Is  based  upon  the  assumption  that  the  stip- 
ulation entered  into  by  the  attorneys  at  the 
trial  of  the  case  was  an  admission  that  the 
entire  mass  of  corn  In  the  granary  on  the 
farm  was  the  thing  wlilch  was  sold  to  Sel- 
dom ridge.  I  think  this  is  not  the  meaning 
of  the  stipulation.  It  is  not  in  accordance 
with  the  other  evidence  in  the  case,  and  I 
am  sure  that  defendant's  attorney  never  In- 
tended to  make  a  stipulation  which  would 
defeat  him. 

I  concur  in  the  conclusion,  however,  for 
the  reason  that  where  there  is  a  contract  for 
the  sale  of  unascertained  goods  by  descrip- 
tion, and  goods  of  that  description  and  in 
a  deliverable  state  are  nncondltlonally  ap- 
propriated to  the  contract  by  the  seller,  with 
the  assent  of  the  buyer,  the  property  in  the 
goods  thereupon  passes  to  the  buyer.  The 
assent  of  the  buyer  may  be  expressed  or  im- 
plied, and  it  may  be  i^ven  either  before  or 
after  the  appropriation  is  made.  S5  Cyc. 
297;  Sale  of  Goods  Act,  rule  6  (2  Mecbem, 
Sales,  p.  1482). 

In  this  case  Merriman  appropriated  the 
com  to  the  buyers,  before  the  attachment, 
by  the  execution  of  the  bill  of  sale,  and  by 
pointing  out  the  property  to  his  brother-in- 
law  for  the  purposes  of  delivery  to  the  buyer, 
and  notifying  the  buyer'  of  such  appropria- 
tion. In  the  absoioe  of  any  appropriation 
by  the  seller  in  this  case,  I  think  the  plain- 
tiff's attachment  would  have  been  good,  be- 
cause the  title  to  the  com  would  still  have 
been  In  Merriman. 


DAVISON  ▼.  LAND.    (No.  16382.) 
{Supreme  Court  of  Nebragka.     April  8,  1911.) 

(Svllahu*  hy  the  Court.) 
Afpvai.    and    Esbob    (I    1170*)  —  RaviEw — 

Habmless    Ebbob— Pbbsttmftion. 

At  the  conclusion  of  the  plaintiFs  evi- 
dence, plaintiff  and  defendant  each  moved  the 
court  for  a  directed  verdict.  Defendant  then 
asked  to  withdraw  his  motion,  and  to  be  allov- 
«d  to  introduce  evidence.  This  request  was 
refused,  and  a  verdict  directed  for  plaintiff. 
Held,  that  in  such  case  prejudicial  error  will 
not  be  presumed,  and  the  judgment  of  the  dis- 
trict court  will  De  affirmed,  under  section  145 
of  the  Code,  where  the  record  does  not  disdose 
Any  facts  showing  that  defendant  suffered  any 
prejudice,  or  that  he  had  a  substantial  defense 
to  the  action. 

[D3.  Note.— For  other  cases,  aee  Appeal  and 
Error.  Cent  Dig.  iS  4540-4545;    Dec.  Dig.  ( 


Appeal  from  District  Court,  Frontier  Coun- 
ty; Orr,  Judge. 

Action  by  Solomon  Davison  against  George 
A.  Land.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

E.  P.  Pyle,  L.  M.  Graham,  and  J.  I<.  Wblte. 
for  appellant.  C.  H.  Tanner  and  Perry, 
Lambe  &  Butler,  for  appellee. 

LEXTON,  J.  This  Is  an  action  for  dam- 
ages for  the  tearing  down  of  a  portion  of  a 
line  fence  by  the  defendant  The  answer  was 
a  general  denial.  A  number  of  witnesses 
were  examined  on  belialf  of  plaintiff.  Tbe 
evidence  tended  to  prove  that  defendant  In- 
terfered with  and  damaged  the  fence,  and 
that  the  cost  of  necessary  repairs  would  not 
exceed  $1.50.  When  plaintiff  rested,  defend- 
ant moved  for  an  instructed  verdict  in  his 
favor.  Plaintiff  also  moved  that  the  jury  be 
instracted  to  return  a  verdict  in  his  favor. 
Defendant  then  asked  to  withdraw  Ills  mo- 
tion for  an  instruction,  and  to  be  allowed  to 
call  a  witness  In  his  own  behalf.  This  re- 
quest was  refused,  and  the  court  announced 
it  would  Instract  for  plaintiff.  The  jury  were 
thereupon  instructed  to  return  a  verdict  for 
plaintiff  for  his  actual  damages,  not  exceed- 
ing the  sum  of  $1.50.  Exceptions  were  tak- 
en to  these  proceedings,  a  motion  for  a  new 
trial  filed  and  overruled,  and  Judgment  ren- 
dered on  this  verdict 

The  defendant  complains  of  the  refusal  of 
the  court  to  permit  him  to  withdraw  his  mo- 
tion and  introduce  testimony.  Where  parties 
each  request  a  direction  to  the  Jury  for  a 
verdict  in  their  favor,  they  submit  the  case 
to  the  court  upon  an  issue  of  law.  Segear 
V.  Weatcott,  83  Neb.  615, 120  N.  W.  170;  Dor- 
sey  V.  Wellman,  85  Neb.  262,  122  N.  W.  0S8. 
Where  a  party  seasonably  desires  to  witt^ 
draw  such  a  request,  and  to  Introduce  evi- 
dence, the  court  should  allow  it  to  be  done. 
It  is  elementary,  however,  that  error  will  not 
be  presumed,  but  must  affirmatively  appear. 
The  record  does  not  disclose  any  facts  show- 
ing that  the  defendant  suffered  any  preju- 
dice by  the  rollng.  We  are  not  informed  as 
to  the  nature  of  the  evidence  he  desired  to 
introduce,  or  as  to  whether  it  would  consti- 
tute a  defense.  Under  the  circumstances  of 
this  case,  we  cheerfully  apply  section  145  of 
the  Code,  and  alBrm  the  Judgment  of  the 
district  court 

Affirmed. 


TUIiLBR  et  «1.  v.  SWIFT  et  al. 
(Supreme  Court  of  Minnesota.    March  24. 1911.) 
On  rehearing.    Former  opinion  (129  N.  W. 
S7iS)  adhered  to. 

LEWIS,  J.  A  reargument  was  granted  on 
the  question  whether  the  $10,000  left  over 
from  the  proceeds  of  the  Barbour  and  Bidc- 
elhaupt  shares  btionged  to  the  several  stock- 
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bolderfl  or  was  a  part  of  the  assets  taken 
over  by  defendants. 

In  1906  the  Jonmal  Printing  Company  had 
become  the  ownor  of  160  shares  of  the  com- 
pany stock,  and  on  the  7th  day  of  September, 
1906,  entered  Into  a  contract  with  plaintiff 
Barbonr  by  which  It  sold  to  blm  80  shares 
Of  the  stock  at  |150  per  share,  or  $12,000, 
to  be  paid  for  on  or  before  October  1,  1910, 
with  Interest  at  6  per  cent,  dividends  to  be 
applied  In  payment  Among  other  things, 
the  contract  provided  that.  If  at  any  time 
within  five  years  "the  stockholders  shall  sell 
all  of  the  company's  stock  In  a  lump  or  bulk 
sale,  the  employe.  In  lieu  of  all  other  rights 
of  every  kind  under  this  contract,  shall  be 
entitled  to  participate  in  such  distribution 
and  In  the  proceeds  of  such  sale  to  the  fol- 
lowing extent,  and  no  more:  If  the  sum 
realized  ftom  such  distribution  or  from  such 
sale  shall  exceed  $150  per  share,  tbe  employ^ 
shall  be  entitled  to  receive  one-sixtieth  of 
such  excess  for  each  month  during  which 
this  contract  shall,  at  the  time  of  such  dis- 
tribution or  sale,  have  been  In  force,  begin- 
ning with  October,  1005,  and  the  employe 
hereby  waives  all  right  to  object  to  such  dis- 
tribution or  sale,  and  hereby  consents  there- 
to." A  similar  contract  for  the  sale  of  80 
shares  was  entered  Into  with  plaintiff  Bickel- 
haupt  of  date  October  11,  1906.  On  Novem- 
ber 28,  1906,  the  board  of  directors  of  the 
company  by  resolution  caused  these  160 
shares  of  stock  to  be  issued  to  defendant 
Swift  as  trustee.  In  trust  to  receive  and  ap- 
ply the  dividends  In  payment  of  the  stock  in 
accordance  with  the  terms  of  the  contracts. 
Tbe  stock  was  Issued  accordingly,  and  ac- 
counts were  opened  by  Swift  as  trustee,  and 
tbe  purchasers  were  each  charged  with  the 
purchase  price,  $12,000,  and  interest,  and 
were  credited  with  the  dividends  and  cash 
applied  in  payment.  On  the  8th  day  of  July, 
1908,  the  last  dividend  was  credited,  and  tbe 
account  then  showed  that  Barbour  still  owed 
$8,588.86  on  his  stock,  and  Blckelhaupt  $9,- 
419.14  on  bis.  On  the  3l8t  of  August,  1908, 
the  4,000  shares,  constituting  tbe  entire  cap- 
ital Stock,  was  transferred  by  defendants  to 
Jones,  and  on  the  1st  of  September  Mr.  Swift 
paid  to  the  company  on  Barbour's  contract 
$8,622.97,  and  paid  Barbour  $10,237.22;  and 
he  paid  the  company  on  Bickelhaupt's  con- 
tract $9,444.94,  and  to  Blckelhaupt  $9,555.06. 
He  also  paid  $139.81,  which  Barbour  owed 
tbe  company.  It  was  conceded  that  the  con- 
tracts bad  run  35  months,  and  in  making 
settlements  with  them  Mr.  Swift  allowed 
each  of  them  *s/(o  of  $12,000,  as  provided 
by  tbe  contracts.  The  160  shares  were  sold 
for  $48,000,  and  the  total  amount  paid  by 
Mr.  Swift  on  their  account  was  $38,000. 

Who  was  entitled  to  this  $10,000  surplus? 
The  contract  provided  that,  if  the  employes 
should  fail  to  remain  in  the  employ  of  the 
company  for  five  years  from  October  1, 1905, 
the  contract  should  become  void,  and,  fur- 
ther, that  if  within  said  five  years  the  as- 
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sets  should  be  distributed  to  the  stockhold- 
ers, or  all  of  the  stock  should  be  sold  In  a 
lump  or  bulk  sale,  then  their  interest  In  the 
excess  over  the  cost  to  them  was  limited 
as  above  stated.  Their  stock  had  not  been 
paid  for  In  full,  and  only  35  of  the  60  months 
had  transpired.  The  sale  of  the  entire  capi- 
tal stock  to  Jones  was  a  lump  or  bulk  sale 
within  the  meaning  of  the  contract,  and 
hence  Barbour  and  Blckelhaupt  were  limited 
to  *s/eo  of  the  $12,000  excess.  Jones  makes 
no  claim  upon  this  $10,000,  and  the  question 
of  ownership  Is  between  the  defendants  and 
the  plaintiff.  Defendants  claim  it  as  a  part 
of  the  assets  taken  over  by  them  in  lieu  of 
the  $200,000  cash.  Plaintiffs  deny  that  this 
money  was  a  part  of  the  company  assets,  and 
insist  tbat,  according  to  the  terms  of  the 
contract  between  Barbour  and  Blckelhaupt, 
the  surplus,  if  any,  upon  a  bulk  sale,  was  re- 
served to  the  stockholders.  At  the  time  that 
contract  was  entered  into  the  160  shares 
were  the  property  of  the  company.  The  plan 
seemed  to  be  to  make  it  an  inducement  to 
the  employes  to  remain  In  the  employ  of  the 
company.  If  they  had  defaulted  In  the  pay- 
ments, or  had  quit  the  service  of  tbe  com- 
pany within  five  years,  the  contract  would 
have  become  void,  and  the  company  would 
have  remained  owner  of  the  shares.  Mr. 
Swift  held  them  in  trust  only,  subject  to  the 
conditions  of  the  contract.  If  the  shares 
bad  reverted  to  the  company  for  noncom- 
pliance with  the  contracts,  and  had  been 
sold  and  transferred  to  Jones  with  tbe  other 
assets,  the  proceeds  would  have  been  a  part 
of  the  assets  of  the  company.  Since  this 
surplus  belonged  to  the  company.  It  passed 
to  the  defendants  as  part  of  the  assets,  un- 
less something  in  the  contract  expressed  a 
contrary  intention.  We  find  nothing  to  that 
effect.  Barbour  and  Blckelhaupt  construed 
their  contracts  by  accepting  ss/bo  of  the  sur- 
plus, and  no  suggestion  was  made  by  any 
one  that  the  money  did  not  belong  to  the 
company.  Mr.  Tuller  took  it  into  account  as 
a  part  of  the  assets  of  the  company  when 
he  made  the  estimates  upon  which  the  deal 
with  Jones  was  completed. 

As  determined  in  the  previous  decision,  de- 
fendants were  entitled  to  retain  all  the  cash 
on  hand  August  31,  1908,  and  we  now  hold 
that  the  $10,000  surplus  passed  to  the  de- 
fendants with  the  other  assets  of  the  com- 
pany. 


STEBBINS  V.  NORTHERN  HOLT  CO. 
(Supreme  Court  of  Minnesota.    April  13, 1911.) 

(Syllabut  hy  the  Court.) 
Review  or  Appeal. 

Held,  that  the  findings  of  fact  herein  are 
sustained  by  the  evidence. 

Appeal  from  Municipal  Court,  Hennepin 
County ;   B.  F.  Walte,  Judge. 

Action  by  Allen  T.  Stebblns  against  the 
Northern    Holt    Company.      Judgment    for 
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plaintiff,  and  defendant  appeals  from  an  or- 
der denying  a  new  trial.    Affirmed. 

Jesse  Van  Valkenburg,  for  appellant.  Jay 
W.  Crane,  for  respondoit 

START,  C.  J.  This  action  was  brought 
In  the  municipal  court  of  the  city  of  Minne- 
apolis to  recover  from  the  defendant  a  bal- 
ance of  $186.55,  which  the  complaint  alleged 
was  due  to  the  plaintiff  tor  bis  services  to 
the  defendant  as  its  sales  agent,  rendered 
pursuant  to  a  contract  of  employment,  be- 
tween September  1,  1909,  and  February  10, 
1910.  The  answer  admitted  that  the  plain- 
tiff was  in  the  employ  of  the  defendant  as 
alleged,  but  alleged  that  the  defendant  "has 
paid  plaintiff  in  full  for  his  services,  as 
shown  by  the  following  facts."  The  answer 
then  set  out  the  alleged  facts  constituting 
the  alleged  payment.  The  reply  put  in  issue 
the  new  matter  alleged  In  the  answer.  The 
cause  was  tried  by  the  court  without  a  Jury. 

The  court  made  the  following  findings  of 
fact:  "That  l>etween  the  1st  day  of  Septem- 
ber, 1909,  and  the  28th  day  of  February, 
1910,  both  dates  inclusive,  plaintiff  perform- 
ed services  for  defendant,  at  defendant's  spe- 
cial instance  and  request,  at  an  agreed  salary 
of  |100  per  month,  payable  on  the  Ist  day 
of  each  month.  That  on  or  about  the  2d 
day  of  March,  1910,  there  remained  due  and 
owing  from  defendant  to  plaintiff,  on  account 
of  salary  for  services  aforesaid,  the  sum  of 
?186.55.  •  •  -*  That  said  sum  of  $186.55 
has  never  been  paid  to  plaintiff  by  defend- 
ant, nor  by  said  Holt  on  defendant's  behalf, 
uor  otherwise."  As  a  conclusion  of  law. 
Judgment  for  such  balance  was  directed  for 
the  plaintiff.  The  defendant  appealed  from 
an  order  denying  its  motion  for  a  new  triaL 

The  first  groap  of  assignments  of  error  is 
to  the  effect  that  plaintiff  failed  to  prove  any 
debt  against  the  defendant,  in  that  he  alleg- 
ed an  express  contract  of  employment,  while 
the  evidence  offered  by  the  plaintiff  tended 
to  show  only  an  implied  contract  for  a  part 
of  the  term  of  service.  There  was  no  issue 
as  to  the  contract  of  employment,  or  as  to 
its  terms.  The  answer  is  not  open  to  any 
other  reasonable  construction,  and  the  de- 
fense tendered  by  the  answer  was  simply 
payment.  Even  If  the  answer  be  construed 
as  tendering  an  issue  as  to  the  contract  of 
employment  and  its  terms,  the  evidence  is 
amply  suillcient  to  sustain  the  findings  of 
the  court  in  this  respect. 

The  other  assignments  of  error  are  to  the 
effect  that  the  ultimate  finding  of  fact  that 
the  balance  of  $186.55  has  never  been  paid 
is  not  sustained  by  the  evidence.  There  was 
evidence  tending  to  show,  and  the  court 
found,  that  on  or  about  March  2,  1910,  the 
plaintiff  and  the  president  of  the  defendant, 
Pliny  E.  Holt,  acting  for  himself  and  for  the 
defendant,  entered  into  an  agreement  where- 


by Holt  was  to  construct  for  the  plaintiff 
and  deliver  to  him  a  gas  traction  engine  on 
April  15,  1910,  If  possible,  and,  if  not  tben, 
within  a  reasonable  time  thereafter,  and  tliat 
it  was  further  agreed  that  $186.55  due  plain- 
tiff from  defendant  should  be  credited,  on 
the  purchase  price  of  the  engine  when  com- 
pleted and  delivered.  The  court  also  found 
that  the  engine  was  not  completed,  deUver- 
ed  or  tendered  on  April  16,  1910,  nor  with- 
in a  reasonable  time  thereafter,  and  'was 
never  accepted  by  the  plaintiff.  If  this  last 
iinding  is  sustained  by  the  evidence,  it  fol- 
lows that  the  ultimate  finding  that  the  $186.- 
55  has  never  been  paid  is  also  supported 
by  the  evidence.  It  is  not  claimed  that  tbe 
engine  was  completed  or  tendered  on  April 
IStli,  or  prior  to  June  14th.  Whether  it 
was  tendered  within  a  reasonable  time  \rtis 
a  question  of  fact,  and  the  evidence  Is  suffi- 
cient to  sustain  the  finding  that  the  engine 
was  not  tendered  within  a  reasonable  time, 
and  was  never  accepted  by  the  plaintiff. 
Order  affirmed. 


LTSACKER  t.   BEMIDJI  PIONEER 

PUB.  CO. 

(Supreme  Court  of  Minnesota.    April  13,  1911.) 

(ByUabut  by  the  Court.) 

1.  la-BKL   AND    SlANDEB    (8   7»)  —  PUEADIMO  — 

Dkmurbeb— "Unchastity." 

A  libel  charging  in  effect  that  the  plaintiff, 
a  womaa,  is  keeping  a  house  of  prostitution,  im- 
putes "unchastity"  to  her,  within  the  meaning 
of  tlie  proviso  to  Rev.  Laws  1905,  {  4269. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g§  71,  77;   Dec.  Dig.  S  7.» 

For  ottier  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7153.  7154.] 

(AddiUonol  8yllahu»  by  EditorM  Btaf.) 

2.  Words  and  Phbasbs— "Chastitt"— "Di»- 

CHASriTT." 

"Chastity"  is  that  virtue  which  prevents 
the  unlawful  commerce  of  the  sexes,  and  "un- 
chastity" is  the  reverse  of  this. 

[E2d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1093.] 

Appeal  from  District  Court,  Beltrami 
County;  C.  W.  Stanton,  Judge. 

Action  by  Mrs.  Lina  Lysacker  against  the 
Bemldji  Pioneer  Publishing  Company.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.    Affirmed. 

Graham  M.  Torrance  and  Chester  McKu- 
slck,  for  appellant  Jolm  li.  Brown,  for  re- 
spondent 

START,  C.  J.  Appeal  from  an  order  of 
the  district  court  of  the  county  of  Beltrami 
overruling  the  defendant's  general  demurrer 
to  the  complaint 

The  here  material  allegations  of  the  com- 
plaint are  these:  The  plaintiff  is,  and  for 
the  past  five  years  has  been,  the  wife  of  An- 
drew Lysacker.    The  defendant  Is  the  pro- 
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prletor  and  publisher  of  tlie  Bemldjl  Dally 
Pioneer,  a  newspaper,  and  on  May  25,  1910, 
it  maliciously  published  In  such  newspaper, 
of  aud  concerning  the  plaintiff,  the  article 
following:  "Andrew  Lysacker,  his  wife,  and 
Mr&  Granger  were  arraigned  In  tlte  Munici- 
pal Court  on  charges  of  keeping  a  house  of 
prostitution  over  his  saloon,  and  similar  of- 
fenses." The  article  was  false,  whereby  the 
plaintiff  has  been  damaged  In  the  sum  of 
$5,000. 

The  defendant  admits  that  the  complaint 
states  a  cause  of  action.  If  the  charge  con- 
tained In  the  article  Imputes  unchastlty  to 
the  plaintiff.  Its  contention  in  this  connec- 
tion is  that  the  charge  does  not  impute  to 
her  unchastlty,  and  therefore  it  was  neces- 
sary to  allege  in  the  complaint  either  a  de- 
mand for  retraction,  as  provided  by  Rev. 
Laws  1005,  8  4268,  or  special  damages,  and, 
failing  to  allege  either,  the  complaint  fails 
to  allege  facts  constituting  a  cause  of  action. 

[1]  The  sole  question,  then,  for  our  deci- 
sion, is  whether  a  false  charge,  published  in 
a  newspaper,  that  a  woman  keeps  a  house 
of  prostitution.  Imputes  unchastlty  to  her, 
within  the  proviso  to  section  42C9,  Rev.  Laws 
1905,  which  is  in  these  words:  "Provided 
that  this  section  shall  not  apply  to  any  libel 
Imputing  unchastlty  to  a  woman."  The  ques- 
tion is  not  whether,  as  defendant's  counsel 
suggests,  a  woman  "may  keep  a  house  of 
prostitution,  and  yet  I>e  a  chaste  woman  her- 
self." It  is  possible  that  such  a  woman 
might  be  esteemed  chaste  in  a  community  In 
wbleb  the  keeping  of  a  house  of  prostitution 
is  regarded  merely  as  a  breach  of  etiquette, 
but  not  in  Minnesota.  Tlie  word  "unchastl- 
ty," as  used  in  the  proviso,  is  not  to  be  con- 
strued strictly  and  technically,  as  has  been 
done  in  cases  In  which  it  was  adjudged  that 
certain  spoken  words  were  not  actionable  per 
se  because  tbey  did  not  necessarily  Impute  a 
want  of  chastity.  The  purpose  of  the  pro- 
viso was  to  except  all  libels  from  the  opera- 
tion of  the  statute  which  might  fairly  be  un- 
derstood by  those  reading  them  as  Imputing 
unchastlty  to  a  woman.  Tested  by  this  rule, 
the  question  here  is  simply  whether,  in  the 
ordinary  acceptation  of  language,  a  person 
reading  the  libel  might  reasonably  under- 
stand it  as  imputing  unchastlty  to  tbe  plnlu- 
tiff. 

[2]  As  ordinarily  understood,  chastity  is 
that  virtue  which  prevents  the  unlawful  com- 
merce of  the  sexes.  Bouvler's  Law  Diction- 
ary. Unchastlty  is  the  reverse  of  this,  and 
the  quality  or  state  of  being  unchaste.  Web- 
ster's New  Inter.  Diet.  We  are  of  the  opin- 
ion that  tbe  average  person  reading  tbe  libel 
in  this  case  might  and  would  reasonably  un- 
derstand it  as  Imputing  unchastlty,  for  the 
charge  made  clearly  Imputes  that  the  plain- 
tiff was  engaged  in  the  business  of  prostitu- 
tion, either  personally  or  promoting  the  pros- 
tituting of  other  women.  Such  a  woman 
lacks  the  virtue  which  prevents  the  unlawful 
<»mmerce  of  the  sexes,  and  is  unchaste.    It 


follows  that  tbe  libel  in  question  imputes  un- 
chastlty to  a  woman,  within  the  meaning  of 
the  proviso,  and  that  tbe  complaint  states  a 
cause  of  action. 
Order  affirmed. 


MACOMBEB  v.  KINNET  et  aL 
(Supreme  Court  of  Minnesota.    April  13, 1911.) 

On  rehearing. 

Former  opinion  (128  N.  W.  1001)  adher- 
ed to. 

PER  CURIAM.  It  having  been  held  that 
plaintiff  owed  no  duty  to  assert  his  title  as 
to  defendant  Henry,  reargument  was  granted) 
on  the  question  whether  under  the  evidence' 
defendant  Henry  did  not  stand  in  the  sam^ 
position  as  the  other  defendants. 

A  majority  of  the  court  adhere  to  the  fop> 
mer  decision,  but  Justices  LEWIS  and  SIMP- 
SON are  unable  to  distinguish  between  tfa» 
two  sets  of  purchasers.  Henry  purchased 
after  the  Fink  deed  was  recorded,  but  before 
plaintiff  was  furnished  with  the  abstract  in 
1S92.  Tbe  others  purchased  after  the  ab- 
stract bad  apprised  plaintiff  that  the  Fink 
deed  had  been  executed  and  recorded.  In 
connection  with  the  other  purchasers,  Henry 
expended  money  in  exploration,  and  paid  his 
proportion  of  the  taxes  for  14  years.  TIw 
dissenting  Justices  are  of  the  opinion  that 
plaintiff  was  equitably  estopped  to  assert  any 
title  against  defendant  Henry,  as  well  as 
against  the  other  purchasers,  and  cite  the  fol- 
lowing authorities:  Holcomb  v.  School  Dis- 
trict, 67  Minn.  321,  60  N.  W.  1067;  Wampol 
V.  Koutz,  14  S.  D.  334,  86  N.  W.  595,  86  Am. 
St  Rep.  765;  Murphy  v.  Dafoe,  18  S.  D.  42. 
99  N.  W.  86. 

Former  opinion  adhered  to. 


STATE  v.  FARMERS'  ft  MBX3HANICS' 

SAVINGS  BANK. 

(Supreme  Court  of  Minnesota.    April  13,1911.)' 

On  petition  for  reargument     Denied. 
For  former  opinion,  see  130  N.  W.  445.. 

PER  CURIAM.  In  tbe  petition  for  reai>' 
gument  attention  is  called  to  tbe  fact  that  ap- 
pellant'is  personal  property,  consisting  of  of- 
fice furniture,  was  separately  assessed  ai 
$3,760.  This  error  was  covered  by  proper  as- 
signments, but  no  mention  was  made-  of  it  in 
tbe  briefs,  aM  if  the  point  was  ralsedi  In  the 
oral  argument  it  was  not  recalled  at  the-  time 
the  opinion  was  prepared.  However,  re- 
spondent consents  that  tbe  question  be  dis- 
posed of  on  the  merits. 

Since  this  property  had  already  been  tak- 
esa  Into  consideration  In  determining  tbe  sur- 
plus, it  could  not  be  separately  taxed.  Such 
a  course  would  result  in  double  taxation, 
which  is  forbidden  by  tbe  Constitution  and 
is  not  authorized  by  tlie  statute.    The  ded- 
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ston  is  therefore  modified,  and  the  cause  re- 
manded, with  directions  to  deduct  the  sum 
of  $3,750  from  the  amount  of  the  assessment 

Although  special  reference  may  not  bare 
been  made  In  the  opinion  to  section  1,  art  9, 
of  the  Constitution,  the  argument  and  deci- 
sion were  Intended  to  include  a  considera- 
tion of  the  requirement  that  taxes  must  be 
uniform  upon  the  same  class  of  subjects. 

Petition  for  reargument  denied. 


6ILLSBARR0W  et  al.  t.  PIERCE!  et  al. 
(Supreme  Court  of  Minnesota.    April  13,  1911.) 

(Syttahui  hy  *ft»  Oourt.) 
Appeal  and  Bbbob  (§  1207*)— Modifioatioh 
OF  Judgment — Revebsai,. 

The  plaintiffs'  motion  for  a  modification  of 
the  judgment  herein  was  rightly  denied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1207.*] 

Appeal  from  District  Court,  Wilkin  Coun- 
ty;  S.  A.  Flaherty,  Judge. 

Action  by  O.  W.  Bllisbarrow  and  others 
against  F.  Li.  Pierce  and  others.  From  an 
order  denying  plaintiffs'  motion  for  a  modifi- 
cation of  the  judgment,  they  appeal.  Af- 
firmed. 

Christian  G.  Dosland  and  Henry  G.  Wy- 
rell,  for  appellants.  Edward  Balentlne  and 
Lewis  E.  Jones,  for  respondents. 

START,  C.  J.  This  Is  the  third  appeal  In 
this  case.  See  101  Minn.  271,  112  N.  W. 
274,  and  128  N.  W.  16,  299,  to  which  refer- 
ence is  made  for  a  statement  of  the  nature 
of  the  action  and  its  facts. 

The  result  of  the  second  appeal  was  tliat 
the  original  judgment,  restraining  the  con- 
struction of  the  ditch,  should  be  reinstated, 
and  that  the  case  be  remanded,  with  direc- 
tion to  the  trial  court  so  to  do.  Before  the 
case  was  sent  down,  this  court,  on  the  ap- 
plication of  the  defendants,  amended  the 
order  remanding  the  cause,  so  as  to  read  as 
follows:  "Ordered,  that  the  judgment  ap- 
nealed  from  l>e  reversed,  and  cause  remand- 
ed, with  direction  to  the  trial  court  to  re- 
instate the  original  Judgment,  but  without 
prejudice  to  the  rights  of  the  respondents, 
if  80  advised,  to  apply  on  notice  to  the  trial 
court  for  a  modification  of  the  original  judg- 
ment, so  that  it  will  not  be  a  twr  to  any  pro- 
ceedings, instituted  subsequent  to  the  entry 
of  the  original  judgment,  to  acquire  the 
right,  as  against  the  appellants,  to  construct 
the  ditch  in  question." 

The  defendant?,  after  the  remittitur  was 
filed  in  the  district  court  and  pursuant  to 


the  amended  order  remanding  the  case,  made 
a  motion,  upon  due  notice  to  the  plaintiffs, 
for  a  modification  of  the  judgment  as  indi- 
cated In  the  order.  The  district  court  after 
hearing  the  respective  parties,  and  on  De- 
cember 12,  1910,  modified  the  judgment  by 
adding  thereto,  after  the  enjoining  part 
thereof,  the  following:  "Provided,  that  this 
judgment  of  injunction  sliall  not  be  a  bar  to 
any  proceedings,  instituted  sutisequent  to 
the  entry  of  said  original  judgment  to  ac- 
quire the  right  as  against  plaintiffs  to  con- 
struct the  ditch  in  question,  which  defend- 
ants or  their  successors  in  office  may  Iiave 
talcen  or  may  desire  to  tai^e  in  that  behalf. " 

Thereafter,  and  on  January  30,  1911,  the 
plaintlfTs  brought  on  for  hearing  a  motion 
for  a  modification  of  the  Judgment  by  add- 
ing thereto  the  following:  "It  is  hereby  or- 
dered, adjudged,  and  decreed  that  ail  pro- 
ceedings to  establish  said  ditch  had  and  talc- 
en  sul>sequent  to  the  filing  of  said  petition 
were  and  are  absolutely  void,  and  the  tlireat 
and  attempt  of  said  defendants  to  establish 
and  construct  said  ditch  as  proposed  were 
and  are  without  any  authority  In  law,  and 
the  same  were  and  are  without  jurisdiction 
and  wholly  void.  And  provided,  further,  that 
such  proceedings  must  be  based  upon  a  new 
petition  or  other  new  proceedings." 

The  trial  court  made  its  order  on  Janu- 
ary 31,  1911,  denying  the  plaintUTs'  motion. 
They  appealed  from  this  last  order. 

The  trial  court  did  not  err  in  denying  the 
plaintiffs'  motion.  The  modification  of  the 
Judgment  made  on  defendants'  motion,  was 
in  ali  substantial  particulars  in  accordance 
with  the  order  remanding  the  case,  and  was 
properly  made  by  the  trial  court  as  a  cau- 
tionary provision  to  prevent  any  misonder- 
standing  as  to  the  eftect  of  the  Judgment 
upon  proceedings,  which  had  been  or  might 
be  taiten  subsequent  to  its  entry,  to  acquire 
the  right  to  construct  the  ditch  as  against 
the  plaintiffs.  The  modification  does  not 
purport  to  determine  in  any  particular  the 
character,  substance,  form,  or  validity  of 
such  proceedings ;  for  these  are  matteis 
which  can  only  t>e  determined  in  such  8ul>- 
sequent  proceedings.  But  the  modification 
sought  by  the  plaintiffs  was  an  adjudication 
that  any  proceedings  liad  and  taken.  In  any 
form  or  at  any  time  subsequent  to  the  filing 
of  the  petition  for  the  ditch,  were  absolutely 
void,  and,  further,  tltat  such  proceedings 
must  be  based  upon  a  new  petition.  Clearly 
this  was  an  attempt  to  secure  an  adjudica- 
tion of  the  form  and  validity  of  such  new 
proceedings,  and  the  plaintlCs'  motion  was 
rightly  denied. 

Order  affirmed. 
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WIIiliErrTB  ▼.  RHINELiANDEB 
PAPER  CO. 

(Supreme  Oonrt  of  Wlsconain.    March  14, 1911. 
ConcurriDK  Opinion,  April  7,  1911.) 

(BtlUbfu  iy  the  Judge.) 

t.  MASnCB  AND  SlBTANT  (H  204,  228*)— DUTT 
TO  GUABD  MAOHIREBY— SxATaTOBT  PjtOVI- 
nOHB. 

Section  1636j  of  the  Statutes  did  not  cre- 
ate a  rule  of  absolute  liability.  It  does  not  din- 
place  the  common  law  standard  of  care  of  the 
master  or  that  of  the  servant;  section  ItiSOjj, 
added  by  Lews  1905,  c.  303,  was  enacted  in 
view  of  section  1636J  not  increasing  the  care  of 
the  master  in  any  of  the  particular  cases  be- 
yond the  standard  of  the  great  mass  of  mankind 
under  the  same  or  similar  circumstances,  nor 
abolishing  the  defense  of  contributory  negli- 
gence, strictly  so-called,  or  the  special  form 
hereof  denominated  assnmption  of  the  risk. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  MS,  671;  Dec.  Dig.  Sl 
204,  228.*] 

2.  Mastkb  and  Sebvakt  (|S  204,  228*)— Dorr 
TO   Guard  Machinery— Statutobt  Pbovi- 

BIONB. 

In  section  1636jj,  added  by  Laws  1905,  c. 
303,  the  Legislature  recognised  the  aforesaid 
meaning  of  section  1636j  by  characterizing  fail- 
ure to  comply  therewith  as  "negligent  omis- 
sion," etc.,  and  recognized  its  adjudicated  pur- 
pose as  to  contributory  fault  and  assumption  of 
the  risk,  by  abolishing  competency  to  establish 
tiie  matter  by  a  single  named  circumstance. 

IE!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  It  204,  228.*] 

3.  Master  ahd  Servant  (|  121*)— Duty  to 
Guard  Danoibous  Machinery- Statutobt 
Provisions  —  "Seodbkly  Guabdbd  or 
Fenced." 

In  respect  to  section  1636j,  except  in  sit- 
nntiont;  obviously  dangerous,  if  an  employer  fur- 
nishes such  a  guard  or  fence  as  is  in  general  use 
ajnong  employers  of  ordinary  care  under  the 
same  or  similar  circumstances,  he  has  discharg- 
ed his  duty, — the  dangerous  machinery  is  se- 
curely guarded  or  fenced  within  the  meaning  of 
the  statute, — in  that,  when  all  ordinary  care  to 
that  end  shall  have  been  exercised  by  the  mas- 
ter his  statutory  duty  has  been  performed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g§  228-231;  Dec.  Dig.  i 
121.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  7,  p.  6385.] 

4.  Master  and  Servant  (8  121*)— Duty  to 

GUABD      DaNOEBOUS      MACHINERY  —  STATU- 
TORY  Provisions. 

The  statute  leaves,  primarily,  the  master  to 
determine  whether  a  situation  needs  guarding 
or  fencing  in  contemplation  thereof,  and  if  so 
the  means  and  manner  of  complying  therewith, 
subject  to  the  duty,  which  is  absolute,  to  exer- 
cise all  ordinary  care  in  respect  to  the  matter. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  228-231;    Dec.  Dig.  { 

6.  Neolioence  (J  6*)— Breach  of  Statutobt 
Duty. 

When  a  statute  commands  the  doing  of 
•ome  act  by  one  person  for  the  personal  safety 
of  another,  without  prescribing  any  penalty  for 
the  benefit  of  the  latter  in  case  of  his  being  in- 
jured by  breach  of  snch  command,  such  breach 
IS  negligence  per  se,  as  matter  of  fact,  of  the 
crade  of  want  of  ordinary  care  with  incidental 
liability,  but  rebuttable  b^  proof  to  tlie  con- 
trary, the  same  as  in  ordinary  cases  of  negli- 


gent injury,  in  the  absence  of  express  language 
to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  8;   Dec.  Dig.  f  6.*] 

6.  Master  and  Servant  (|  228*)— Contribu- 
tory Negligence— Abolition  by  Statute. 

The  language  of  section  1636jj,  added  by 
Laws  1905,  c.  303,  abolishing  contributory  con- 
duct of  a  claimant  for  compensation  for  an  in- 
jury within  the  statute,  extends  only  so  far  as 
otherwise  acceptance  of  the  danger  would  be 
provable  by  knowingly  submitting  thereto. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  671;   Dec.  Dig.  {  228.*] 

7.  Master  and  Servant  ({  121*)— Duty  to 
Guard  Dangerous  Machinery. 

Failnre  to  comply  with  section  1636J  of  the 
Statutes  in  any  situation,  is  not  excusable  be- 
cause it  is  not  practicable  to  so  guard  or  fence 
as  to  render  such  situation  reasonably  safe  for 
employ^  to  discharge  their  duty  in  the  exercise 
of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  228-231;    Dec.  Dig.  f 

8.  Master  and  Servant  (|  121*)— Duty  to 
Guard  Dangerous  Machinery  —  Statu- 
tory Provisions. 

The  effect  of  the  statute  is  to  prohibit  the 
use  of  such  machinery  as  is  mentioned  therein, 
unless  by  the  exercise  of  ordinary  care  it  can 
be  rendered  reasonably  safe  for  employ^  in  the 
discharge  of  their  duty  in  the  exercise  of  like 
care. 

[E!d.  Note.— For  other  cases,  see  Master  4  Serv- 
ant, Cent  Dig.  {|  228-231 ;  Dec.  Dig.  f  121.*] 

9.  Master  and  Sebvant  (J  121*)— Injury  to 
Servant. 

It  appearing  conclusively  from  the  evi- 
dence— that  an  employ^  received  a  personal  in- 
jury by  coming  in  contact  with  machinery  in 
the  discharge  of  his  duty,  and  the  jury  having 
found  that  such  machinei?  was  so  located  that 
the  employer  in  the  exercise  of  ordinary  care 
ought  reasonably  to  have  apprehended  some  em- 
ploye in  the  exercise  of  like  care  might  be  in- 
jured thereby,  and  that  he  failed  to  guard  or 
fence  the  machinery  in  respect  to  snch  danger, 
and  that  the  employ^  was  not  guilty  of  any 
want  of  ordinary  care  in  respect  to  the  matter — 
the  employer  is  liable  as  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  &  Serv- 
ant, Cent  Dig.  Si  228-231 ;   Dec.  Dig.  |  121.*] 

10.  Master  and  Servant  (|  297*)— Trial 
(§  362*)— Vebdict^Inconsistent  Findings. 

In  the  circumstances  stated  in  the  forego- 
ing; a  finding  negativing  that  failure  to  comply 
with  the  statute  was  the  proximate  cause  of 
the  injury  is  inconsistent  with  the  other  findings 
and  on  motion  should  be  changed. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  1195-1198;  Dec.  Dig.  i 
297;*   Trial,  Dec.  Dig.  |  362.*]     . 

11.  Master  and  Servant  (J  297*)— Necessity 
for  Finding. 

In  such  circumstances  a  finding  on  the  sub- 
ject of  proximate  cause  is  nonessential  since 
such  element  is  shown  as  matter  of  law  from 
the  other  facts. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1195 ;   Dec.  Dig.  t  297.*] 

12.  Master  and  Servant  (8  297*)— Findings. 
In  like  circnmstances  if  the  negative  an- 
swer is  predicated  merely  on  impracticability  to 
guard  or  fence  without  the  aid  of  some  imple- 
ment which  was  not  furnished,  then  it  is  equiv- 
alent to  an  affirmative  finding. 

[Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant Cent.  Dig.  |!  1195-1108 ;  Dec.  Dig.  8  297.*] 
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18.  Appbal  and  EJbbob  (I  1177*)— Disposi- 
tion OP  Cause— Remand. 

On  reversal  of  a  judgment  the  cause  is  to 
be  remanded  for  a  new  trial  only  in  case  jus- 
lice  reqiilres  it,  otherwise  the  court,  in  harmony 
with  the  spirit  of  the  Code,  will,  if  practicable, 
make  such  disposition  of  the  case  as  to  termi- 
nate the  litigation. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Cent.  Dig.  ||  4597-4602;  Dec.  Dig,  f 
1177.*] 

14.  JuBT  (I  31*)- Right  to  Jubt  Tbial— Re- 
mittitur. 

The  plaintiCF,  in  an  action  where  there  has 
been  a  trial  and  an  excessive  verdict,  may  be 
permitted  to  take  judgment  for  a  less  sum  with- 
out consent  of  the  defendant,  without  prejudic- 
ing the  latter's  right  of  a  jury  trial,  if  the  op- 
tional amount  be  placed  as  low  as  any  jury  of 
fair  men  rightly  instructed  would  within  a  rea- 
sonable probability  place  it. 

[Eld.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S  211;   Dec  Dig.  |  31.] 

15.  Damages  ({  132*)— Excessiveness—  Peb- 

SONAL  INJUBT. 

In  case  of  an  injury  to  man  of  45  years  of 
age,  depriving  him  of  the  first,  second  and  part 
of  the  third  finger  of  the  left  hand,  causing  him 
the  usual  amount  of  pain  in  such  cases,  from 
which  he  recovered  in  the  course  of  about  two 
and  one-half  months  so  as  to  return  to  work 
at  full  wages,  and  without  much  loss  of  work- 
ing capacity  for  one  of  his  station  and  a  com- 
mon laborer  without  future  prospects  of  change 
in  that  regard,  capable  at  the  best  of  earning 
$65  per  month,— an  award  of  $4,500  is  clearly 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  Si  178,  872-385;   Dec  Dig.  |  182.*] 

Appeal  from  Circuit  Court,  Oneida  Coun- 
ty;  A.  H.  Held,  Judge. 

Action  by  Joseph  WlUette  against  the 
Rhlnelander  Paper  Company.  Judgment  for 
defendant  notwithstanding  the  verdict,  and 
plalntlfT  appeals.  Afllnned  on  condition  that 
remittitur  be  made. 

Action  to  recover  damages  for  a  personal 
Injury.  The  following  is  a  summary  of  the 
claimed  facts  upon  which  the  relief  was  de- 
manded. Plaintiff  for  some  time  before  he 
was  Injured  as  hereafter  alleged,  was  em- 
ployed by  defendant  as  oiler.  One  machine 
he  attended  was  a  large  electrically  operated 
pump.  There  were  two  horizontal  shafts  in 
i^n  Iron  frame  resting  on  an  Iron  base,  the 
top  'of  which  base  was  about  eight  inches 
from  the  floor.  The  distance  between  the 
Inner  side  of  the  journal  boxes  of  the  shafts 
'was  about  two  feet.  One  shaft  was  located 
on  the  front  of  the  frame  about  six  feet 
from  the  floor  and  the  other  was  above  and 
back  of  It  In  the  center  of  the  frame  about 
eight  feet  from  the  floor.  Power  was  ap- 
plied to  a  pulley  on  the  lower  shaft  On 
each  end  of  that  shaft  was  an  8-lnch  gear 
wblph  meshed  with  and  communicated  pow- 
er to  45-lnch  gears  on  the  upper  shaft. 
There  were  two  pttmans  one  on  each  large 
gear  connected  therewith  by  a  wrist  pin  and 
connected  at  the  lower  end  with  a  pump 
ptunger.  In  operation,  the  large  gears  made 
about  45  revolutions  per  minute.    The  bear- 


ings on  the  shafts  and  the  wrist  pins  needed 
frequent  attention  by  the  oiler.  The  gears 
on  the  upper  shaft  were  wholly  unguarded 
or  fenced.  On  each  of  the  small  gears  there 
was  a  guard  on  the  front  side  and  down  and 
under  to  near  the  point  where  it  mesbed 
with  its  companion  large  gear.  The  journals 
of  the  upper  shaft  and  wrist  pins  were 
out  of  reach  of  the  oiler  while  standing  on 
the  floor.  No  appliance  was  provided  with 
which  to  overcome  this  difficulty.  During 
the  first  of  appellant's  work  there  was  a  pipe 
stand  beside  the  pump  frame  forming  two 
steps  by  means  of  which  be  was  accustomed 
to  ascend  so  as  to  reach  the  journal  boxes 
and  wrist  pins.  Several  weeks  before  be 
was  injured  defendant  caused  such  stand  to 
be  removed.  Thereafter  plaintiff  bad  no 
way  of  reaching  the  places  on  the  upper 
shaft  to  be  oiled  or  examined  but  to  stand  on 
the  pump  base,  take  hold  of  some  projectinjc: 
point  of  the  frame  or  of  Its  connections  and 
so  located  reach  up  as  high  as  practicable. 
By  so  doing  the  points  needing  attention 
could  be  looked  after  with  some  difficulty. 
The  first  time  after  removal  of  the  pipe 
stand  plaintiff  had  occasion  to  examine  one 
of  the  wrist  pins  to  see  if  it  was  overheat- 
ing was  the  time  when  he  was  injured.  It 
was  In  the  nighttime.  It  seemed  to  him  the 
pin  on  the  east  side  of  the  pump  needed  at- 
tention. He  stepped  upon  the  base  of  the 
pump,  which,  as  usual  was  oily  affording  an 
Insecure  footing.  He  placed  one  foot  firmly 
upon  the  head  of  a  projecting  bolt  in  order 
to  obtain  the  best  footing  practicable.  He 
then  with  his  left  hand  laid  hold  of  the 
outside  of  the  guard  near  the  lower  part  of 
the  small  gear,  that  being  a  convenient  place 
for  a  handhold.  He  then  with  his  right 
hand  endeavored  to  take  the  temperature  of 
the  wrist  pin.  In  doing  so  without  fault  on 
his  part  bis  foot  slipped,  causing  hla  left 
hand  to  slide  downward  and  inward  on  the 
guard  aforesaid  till  it  reached  the  point 
where  the  large  wheel  revolved  toward  and 
passed  behind  such  guard  at  which  point  the 
hand  was  caught  between  the  gear  and  the 
guard  so  Injuring  It  that  he  lost  the  Index 
and  second  finger.  The  injury  was  caused 
by  failure  of  defendant  to  so  guard  or  fence 
the  gear  as  to  prevent  its  being  dangerons  to 
plaintiff  In  the  performance  of  his  dntiea. 
Some  time  after  the  accident  plaintiff  by 
reason  of  the  injury  aforesaid  was  obliged 
to  have  a  part  of  the  third  finger  amputated. 

There  were  some  facts  stated  as  to  the 
particulars  of  plaintiff's  damages  and  there 
was  an  appropriate  allegation  respecting  the 
giving  of  notice  as  required  by  statute. 

Defendant  answered  admitting  the  Injury 
and  service  of  notice,  alleging  that  the  cause 
of  the  injury  was  absence  of  any  facliiUes 
for  safely  reaching  the  points  to  be  oUed  and 
Insufficient  length  of  the  gear  guards.  The 
allegations  respecting  negligence  of  the  de- 
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fendaDt  were  all  put  In  issue  and  contribu- 
tory negligence  was  pleaded. 

There  was  evidence  tending  to  prove  the 
allegations  of  the  complaint  and  other  mat- 
ters not  specially  pleaded  but  referred  to  In 
the  verdict. 

The  Jury  found  as  follows:  The  defendant 
did  not  provide  a  stepladder  for  use  In  do- 
ing the  oiling.  The  gearing  was  so  located 
as  to  be  dangerous  to  the  oiler  in  the  dis- 
charge of  bis  duties  while  using  ordinary 
care.  Defendant  failed  to  have  the  gearing 
securely  guarded  or  fenced.  It  was  not  prac- 
ticable to  guard  the  gearing  so  as  to  render 
it  reasonably  safe  for  plaintiff  to  perform  his 
duties  as  oiler  without  a  ladder.  Failure 
to  securely  guard  and  fence  the  gearing  was 
not  the  proximate  cause  of  the  injury. 
Plaintiff  was  not  guilty  of  a  want  of  ordi- 
nary care  proximately  contributing  to  his 
injury.  It  will  require  $4,S0O  to  fairly  com- 
pensate plaintiff  for  his  damages. 

Numerous  exceptions  were  saved  to  rulings 
made  before  and  after  verdict  Judi^ment 
was  rendered  notwithstanding  the  verdict  in 
favor  ot  the  defendant,  the  court  construing 
the  same  as  requiring  that  result  Plaintiff 
appeals. 

Holland  4  Lovett,  for  appellant.  Kreut- 
zer,  Bird,  Rosenberry  &  Okoneski,  for  re- 
spondent. 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  Did  the  trial  court  err  in  awarding 
judgment  to  the  defendant?  That  Is  the 
main  question  though  some  minor  proposi- 
tions are  involved.  [1]  To  properly  consider 
the  major  matter  the  purpose  of  section 
1636J,  Stats.  1S98,  as  settled  by  Judicial  con- 
struction, must  be  appreciated.  There  is  lit- 
tle room  for  want  of  such  appreciation  In 
view  of  the  numerous  instances  in  recent 
years  where  the  court  has  dealt  with  the 
matter.  In  the  aggregate  almost  every  con- 
ceivable phase  of  the  subject  has  been  Ju- 
dicially treated  and  some  of  them  over  and 
over  again,  yet  the  record  here  shows  there 
la  some  misunderstanding. 

The  vital  words  of  the  statute  are,  "all 
belting,  shafting,  gearing  •  •  •  which 
are  so  located  as  to  be  dangerous  to  em- 
ployia  in  the  discharge  of  their  duty  shall 
be  securely  guarded  or  fenced."  If  the  stat- 
ute does  not  create  a  higher  duty  than  that 
at  common  law  It  prescribes  a  statutory  req- 
uisite of  ordinary  care  on  the  part  of  the 
master  and  by  necessary  implication  pre- 
scribes conditions  which  will  give  rise  to  a 
prima  facie  inference  of  negligence  as  matter 
of  fact.  It  does  not  create  a  rule  of  abso- 
lute liability. 

It  seems  the  court  at  first  was  inclined  to 
bold  that  a  violation  of  the  statute  estab- 
lishes negligence  creating  liability  defenda- 
ble  against  only  by  contributory  negligence 
In  the  ordinary  sense,  not  including  that  spe- 
cial form  denominated  assumption  of  the 
risk.    It  was  held  in  Klatt  v.  N.  a  Toetee 


L.  Co.,  97  Wis.  641,  73  N.  "W.  563.  thus:  "Ab- 
sence of  the  guard  was  negligence  per  se. 
A  failure  to  perform  the  duty  so  imposed 
constituted  actionable  negligence  at  the  suit 
of  a  person  of  that  class,  injured  by  the  fail- 
ure of  duty  without  contributory  negligence 
on  his  part."  [J]  "Where  a  statute  requires 
an  act  to  be  done  or  abstained  from  by  a 
person  for  the  benefit  of  another,  then  an 
action  lies  In  the  latter's  favor  against  the 
former  for  neglect  in  such  act  or  abstinence, 
even  though  the  statute  gives  no  special  rem- 
edy. The  imposition  of  a  penalty  by  statute 
does  not  take  the  place  of  the  remedy  by  suit 
for  negligence  unless  the  penalty  be  given  to 
the  party  injured  In  satisfaction  for  the  in- 
Jury."  That  was  but  a  redeclaration  of 
what  was  said  In  earlier  decisions.  McCall 
V.  Chamberlain,  13  Wis.  637;  Dnnnigan  v. 
C.  &  N.  W.  R.  Co.,  18  Wis.  28,  86  Am.  Dec. 
471 ;  Atkinson  et  al.  v.  Goodrich  Trans.  Co., 
60  Wis.  141,  18  N.  W.  764,  50  Am.  Rep.  352 ; 
Tontloff  V.  Green  Bay,  91  Wis.  490,  65  N.  W. 
168. 

It  may  be  that  all  who  concurred  in  Klntt 
V.  N.  C.  Foster  L.  Co.,  supra,  did  not  intend 
to  hold  that  mere  failure  to  comply  with  the 
statute  was  suflScIent  to  create  an  inference 
of  culpable  negligence  as  matter  of  law.  In- 
stead of  an  Inference  of  fact  In  that  regard 
rebuttable  by  showing  that  the  failure  did 
not  Involve  any  want  of  ordinary  care  In 
fact,  as  use  of  the  term  "negligence  per  se" 
would  indicate,  or  intend  to  hold  that  the 
purpose  of  the  statute  or  its  necessary  ef- 
fect is  to  preclude  defeating  an  otherwise 
meritorious  claim  on  the  ground  of  assump- 
tion of  the  risk,  as  use  of  the  term  "action- 
able negligence  at  the  suit  of  a  person  of 
that  class,  injured  by  such  failure  of  duty 
without  contributory  negligence  on  his  part" 
might  well,  as  an  original  proiwsition,  be 
said  to  indicate.  But  any  obscurity  In  that 
respect  was  removed  by  subsequent  deci- 
sions. 

The  logic  most  favorable  to  employes  was 
carried  forward  into  Bums  v.  C,  M.  &  St. 
P.  R.  Co.,  104  Wis.  046,  80  N.  W.  927,  with- 
out clearing  up  any  e-xlstlng  uncertainty. 
But  whether  the  legislative  purpose  was  to 
abolish  the  defense  of  assumption  of'  the 
risk  was  negatived  by  Helmke  v.  Tbllmany, 
107  Wis.  216,  83  N.  W.  360,  opinion  by  the 
then  Chief  Justice,  declaring,  in  most  em- 
phatic language,  that  neither  the  defense  of 
contributory  negligence  or  assumption  of  the 
risk  was  affected  by  the  statute,  citing 
Thompson  v.  E.  P.  Allis  Co.,  89  Wis.  523, 
530,  62  N.  W.  627,  and  several  previous  cases 
under  similar  statutes.  Thus  the  defences 
were  referred  to  as  distinct  rather  corrob- 
orating the  idea  that  when  Klatt  v.  N.  C. 
Foster  L.  Co.,  supra,  was  written  it  was 
thought  that  only  the  defense  of  contributory 
negligence  was  preserved. 

It  should  be  noted,  in  passing  for  accuracy 
of  history,  that  neither  in  Helmke  v.  Tbll- 
many, supra,  nor  any  case  cited  therein  was 
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assumption  of  the  risk  necessarily  mentioned 
or  Involved.  Tbe  sole  subject  of  controversy 
■was  contributory  negligence,  strictly  so-call- 
ed. For  myself,  though  I  concurred  in  the 
decision,  as  I  now  read  the  case  it  seems 
contributory  negligence  was  mistaken  for  "ka- 
sumption  of  the  risk.  I  may  well  further  ob- 
serve that  the  present  Chief  Justice  and  Jus- 
tice Dodge  dissented  upon  the  ground,  as 
would  appear  by  language  used,  that  the 
turning  question  was  assumption  of  risk 
though  it  would  seem  to  the  writer  contribu- 
tory negligence  was  really  In  mind.  The 
distinction  between  the  two  phases  of  con- 
duct  is  so  shadowy,  that  it  is  not  to  be  won- 
dered at  that  one  is  sometimes  spoken  of 
when  circumstances  more  clearly  characteriz- 
ing the  other  are  in  mind. 

However,  Helmke  r.  Thilmany,  supra,  was 
followed  in  Krelder,  etc.,  v.  Wis.  R.  P.  &  P. 
Co.,  110  Wis.  645,  86  N.  W.  662;  Upthegrove, 
etc,  V.  Jones  &  Adams  Coal  Co.,  118  Wis.  673, 
96  N.  W.  385;  Walker  v.  Simmons  Mfg.  Co., 
181  Wis.  542,  111  N.  W.  694,  firmly  estab- 
lishlng  as  a  rule  of  construction  of  section 
1636J  the  doctrine  announced  as  stated. 
Though  It  seems  to  the  writer,  looking  back- 
ward, that  in  these  cases  the  distinction  be- 
tween the  two  phases  of  contributory  negli- 
gence, one  of  which  strictly  speaking  is  not 
such  negligence  at  all,  was  not  kept  clearly  In 
mind.  In  most  of  them,  possibly  all  of  them, 
assumption  of  the  risk  was  not  necessarily 
Involved  in  the  judgment  of  the  writer.  That 
this  challenged  the  attention  of  tbe  law- 
making power  leading  to  the  act  of  1905 
(Laws  1005,  c.  303),  passed  before  the  last 
case  cited  originated  is  most  natural. 

The  foregoing  leads  up  to  tbe  other  fea- 
ture of  section  1636j  which  more  particular- 
ly concerns  this  case,  viz.  whether  its  pur- 
pose was  to  make  duty  to  guard,  when  other- 
wise tbe  situation  would  be  dangerous  to 
employes  in  the  discbarge  of  their  duties  ab- 
solute, rendering  failure  to  comply,  under  all 
circumstances  culpable  negligence  as  matter 
of  law,  as  is  perhaps  inferable  from  Klatt 
y.  N.  C.  Foster  !>,  Co.,  supra,  instead  of  in- 
ferable as  matter  of  fact  only  and  so  rebut- 
table by  proof  of  guarding  or  fencing  in  tbe 
ordinary  way  that  not  being  obviously  a  dan- 
gerous way  and  leaving  to  tbe  employer 
some  reasonable  measure  of  discretion  as  to 
whether  the  situation  In  any  case  is  within 
tbe  statute  and  if  so  as  to  the  manner  and 
means  of  complying  therewith. 

On  tbe  subject  last  referred  to  the  second 
alternative  suggested  was,  seemingly,  adopt- 
ed as  the  test  of  actionable  negligence  In 
Gulnard  v.  Enapp,  Stout  &  Co.  Co.,  95  Wla. 
482, 70  N.  W.  671.  The  statute  must  have  been 
there  in  mind  because  the  situation  dealt 
with  was  clearly  within  it,  though  it  was 
not  mentioned.  It  was  held  that  tbe  test  of 
prima  facie  liability  on  tbe  ground  of  negli- 
gence fixed  by  law  was  whether  all  safe- 
guards were  provided  which  the  great  mass 
of   mankind   ordinarily  furnish   under   the 


same  or  similar  circumstances;  that  tbe  em- 
ployer may  not  be  required  to  be  wise  be- 
yond that  standard,  and,  in  effect,  that  any- 
other  standard  would  be  impracticable  and 
unreasonable  and  might  render  the  success 
of  any  legitimate  enterprise  impossible. 
That  was  in  terms  or  effect  repeated  in 
many  subsequent  cases  dealing  with  stat- 
utory situations,  though,  it  must  be  admit- 
ted, generally  speaking,  that  the  statute  was 
not  referred  to,  showing  definitely  that  it 
was  in  mind.  Some  of  tbe  cases — enous^ 
to  indicate  quite  clearly  the  type  of  all— 
were  mentioned  in  the  recent  case  of  West  ▼. 
Bayfield  Mill  Co.,  128  N.  W.  092,  where  the 
doctrine  of  the  Oninard  Case  was  emphatic- 
ally held  to  apply  to  the  statute  and 
that  such  had  become  the  settled  law 
before  the  act  of  1905.  It  was  tnougbt  that 
te  long  line  of  decisions  referred  to  must 
have  been  made  in  view  of  the  statute  and 
that  the  rule  thus  developed,  right  or  wrong, 
had  become  so  firmly  established  as  a  part 
of  the  written  law  as  if  literally  embodied  In 
It  Out  of  the  large  number  of  decCsions  re- 
ferred to — to  the  end  that  the  obscurity.  If 
any  existed,  might  be  cleared  up — this  was 
evolved  as  expressing  the  legislative  Intent: 
Except  as  to  situations  obviously  dangerous 
"if  the  employer  furnish  such  a  guard  as  is 
in  general  use  among  employers  of  ordinary 
caution  in  the  same  line  of  business  and  un- 
der tbe  same  circumstances,  he  has  discharg- 
ed the  duty  imposed  upon  him,  and  the  guard 
so  fumtshed  is,  in  a  legal  sense,  reasonably 
safe,  and  the  dangerous  machinery  has  been 
securely  guarded  within  the  meaning  of  tbe 
statute.  This  rule  of  law  requires  the  mas- 
ter to  exercise  ordinary  care  in  providing  a 
guard  or  fence  for  such  machinery  as  Is  re- 
quired to  be  guarded  or  fenced." 

The  latter  expression  was  grounded  on 
Powalske  t.  Cream  City  Brick  Co.,  110  Wis. 
461,  86  N.  W.  153,  approved  in  Hamman  v. 
Milwaukee  Bridge  Co..  136  Wis.  39.  116  N. 
W.  854;  Miller  v.  Klmberly  Clark  Co.,  137 
Wis.  138,  118  N.  W.  536.  The  idea  therein 
conveyed  Is  that  whether  a  situation  needs 
guarding  or  fencing  for  security  as  to  dan- 
gers to  employes  must,  necessarily,  be  a  mat- 
ter of  judgment,  as  well  as  the  extent  and 
manner  of  guarding  or  fencing;  and,  as  the 
law  leaves  that  to  tbe  employer,  it  cannot  be 
expected  of  him  that  he  must  exercise  more 
care  and  judgment  In  respect  to  when  and 
when  not  to  guard  or  fence,  or  a  higher  de- 
gree of  care  in  executing  the  conclusion,  in 
case  of  it  being  in  favor  of  the  protection, 
than  is  generally  brougbt  to  bear  on  similar 
situations  by  the  great  mass  of  mankind  nn« 
der  the  same  or  similar  situations:  nor  that 
after  he  has  used  such  judgment  he  shall 
nevertheless  be  liable  criminally  and  civilly 
for  consequences  of  danger  which  could  not 
have  been  reasonably  foreseen  from  the 
standpoint  of  ordinary  human  foresight — In 
that  respect  that  the  statute  should  have 
the  ordinary  construction  of  ordinary  penal 
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proTlslons  which  do  not  expresa,  anmistak- 
ably  a  leglBlatlve  purpose  to  deal  with  In- 
dlTlduals  engaged  in  legitimate  ouslness  with 
extraordinary  severity.  It  was  thought  this 
not  only  followed  quite  clearly  the  letter  of 
many  prevloiu  decisions  bat  the  logic  of  the 
whole  body  of  onwritten  law  in  this  state 
respecting  similar  situattons. 

£<Ten  where  by  written  law  it  was  first 
provided  that  a  railroad  should  fence  its 
right  of  way  or  in  default  thereof  be  liable 
for  damages  to  any  pierson  injnred,  it  was 
held  that  the  defense  of  contributory  negli- 
gence was  not  abrogated  and  that  the  re- 
quirement was  the  exercise  of  a  degree  of 
diligence  no  greater  than  that  of  a  town  in 
respect  to  a  highway.  Curry  v.  C.  A  N.  W. 
R.  Co.,  43  Wis.  665.  It  may  well  be  said  in 
passing  that  the  element  of  reasonable  an- 
ticipation is  held  to  be  essential  to  action- 
able negligence  in  highway  cases  the  same 
as  others  dependable  upon  breach  of  duty 
to  exercise  ordinary  care.  Fehrman  v.  Town 
of  Pine  River,  118  Wis.  150.  95  N.  W.  105. 
In  view  of  the  doctrine  of  the  Curry  Case 
the  railroad  statute  was  amended  so  as  to 
substantially,  in  express  terms,  abrogate  the 
defense  of  contributory  negligence  In  actions 
for  damages  for  failure  to  fence  a  railway 
right  of  way  (Quackenbusb  v.  Railway  Co., 
62  Wis.  411,  22  N.  W.  519),  it  being  appre- 
ciated that  unmistakable  language  was  nec- 
cnary  to  effect  that  result 

lu  Dugan  v.  Railway  Co.,  85  Wis.  609,  65 
N.  W.  894,  it  was  held,  in  a  similar  situation 
as  above,  that  the  defense  of  contributory 
Begligmce  may  be  expressly  given  by  stat- 
nte  and  can  only  be  taken  away  by  express 
or  unmistakable  legislative  language.  So  in 
case  of  the  situation,  in  absolute  terms,  of 
a  duty  to  do  some  act  for  the  safety  of  oth- 
ers, even  accompanied  by  an  absolute  liabil- 
ity for  failure  to  perform  the  daty,  taking 
the  statute  literally,  and  without  going  fur- 
ther the  court  will  read  out  of  it  as  having 
been  necessarily  intended,  an  exertion  sav- 
ing the  defense  of  contributory  negligence 
unless  to  do  so  would,  seemingly,  actually  vi- 
olate the  Intent  of  the  written  law. 

The  general  doctrine  requiring  the  master 
absolutely  to  fumisb  his  employ^  a  reason- 
ably safe  place  to  work,  has  not  been  car- 
ried to  the  extent  of  making  that  duty  stand 
the  test  of  what  a  Jury  of  12  men  may  con- 
ceive to  be  required  from  their  own  view- 
point of  reasonable  safety,  but  the  test  of 
what  such  a  Jury  may  conclude  is  consistent 
with  ordinary  care  which  is  said  to  be  no 
greater  than  what  is  customarily  done  in 
the  same  or  similar  situations.  Boyce  v. 
Wilbur  I.  Co.,  119  Wis.  642,  97  N.  W.  663. 

The  safe  place  rule  of  the  common  law  is 
as  absolute  as  the  statute  in  question  and 
statutes  in  general  creating  duties  respect- 
ing the  personal  safety  of  individuals,  and 
yet,  it  will  be  seen  by  investigation  that  neg- 
ligence is  the  foundation  principle  governing 
all,  both  from  the  standpoint  of  the  employ- 


er and  that  of  the  employ^,  and  that  the  gen- 
eral rules  of  what  constitutes  negiigence  are 
supposed  to  be  embodied  in  the  written  law 
in  the  absence  of  unmistakable  language  in 
snch  statute  to  the  contrary. 

Much  more  might  be  said  on  the  subject 
above  discussed  but  this  is  not  necessarily 
the  occasion  for  it  Hardly  any  need  of  it  is 
liable  to  be  Imperative  in  any  situation  in 
view  of  the  full  discussion  and  establish- 
ment of  definite  rules  in  respect  to  the  mat- 
ter drawn  as  supposed  froin  the  letter  and 
logic  of  many  decisions,  in  West  v.  Bayfield 
Mill  Co.,  supra.  True,  there  waa  room  for 
fair  difference  of  opinion,  in  view  of  the  in- 
itial declaration  respecting  tlie  statute  in 
Klatt  V.  N.  C.  Foster  L.  Co.,  supra,  and  ex- 
pressions in  opinions  here  and  there  follow- 
ing that  case.  One  with  firm  convictions, 
from  an  original  standpoint,  as  to  the  intent 
of  the  Legislature,  might  read  such  expres- 
sions, consider  the  trend  of  decisions  and 
come  fairly  to  one  conclusion,  and  another 
with  or  without  a  different  view  of  the  writ- 
ten law  from  such  original  standiioint  might 
survey  the  body  of  unwritten  law  concern- 
ing it  in  the  light  of  the  logic  dominating 
the  whole,  that  it  is  failure  to  do  that  whidi 
is  in  general  supposed  to  be  efficient  under 
the  same  or  similar  circumstances,  which 
constitutes  the  real  derelict  of  the  unwrlttox 
law  and  that  of  the  statute  as  well,  in  the 
absence  of  unmistakable  language  to  the 
contrary,  might  come  to  a  different  condu- 
Bion,  as  was  the  case  in  West  v.  Bayfield 
Mill  Co.,  supra,  where  doubtless  all  that 
could  well  be  said  from  either  viewpoint 
was  expressed  and  the  state  of  the  law  def- 
initely determined. 

[2]  Facing  what  has  been  said  it  is  not 
difficult  to  discover  the  intent  in  section 
1636JJ,  added  by  Laws  1905,  c  303,  which 
particularly  concerns  this  case.  It  Wias 
doubtless  seen  by  the  Legislature  that  nei- 
ther the  defense  of  assumption  of  the  risk 
nor  ttiat  of  contributory  negligence  was  dis- 
turbed by  section  1636j,  nor  was  the  rule  of 
absolute  liability  regardless  of  fault  by  the 
ordinary  standard  of  human  foresight — Bul>- 
Btltuted  for  the  ordinary  standard  of  care; 
that  ^dent  negligence  on  one  side  was  still 
the  ground  of  liability  and  freedom  from 
such  negligence,  in  the  broad  sense,  the  con- 
dition of  enforcing  such  liability.  So  with  a 
view  of  removing  any  possible  uncertainty 
as  to  the  precise  test  of  duty  and  removing 
at  the  same  time  to  some  extent  common- 
law  conditions  of  enforcing  it  the  new  sec- 
tion was  added  to  the  written  law  as  section 
1636JJ,  providing  tbos:  "In  any  action 
brought  by  an  employ^  or  hia  l^al  repre- 
sentative to  recover  for  personal  injuries,  if 
it  appear  that  the  Injury  was  caused  by  the 
negligent  omission  of  his  employer  to  guard 
or  protect  bis  machinery  or  appurtenances, 
or  the  premises  or  places  where  said  em- 
ploy£  was  employed,  in  the  manner  required 
in  the  foregoing  section,  the  fact  that  such 
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employ^  continued  In  Bald  employment  wltb 
knowledge  of  such  omission,  sliall  not  op- 
erate as  a  defense." 

Note  tbe  significant  words  In  the  new  sec- 
tion "negligent  omission  of  hla  employer  to 
guard,"  etc.  Obviously  it  was  not  Intended 
to  recognize  two  classes  under  section  1636J, 
one  guilty  of  failure  to  guard,  regardless  of 
negligence  In  tlie  matter,  and  one  negligent- 
ly falling  to  guard.  Any  failure  under  sec- 
tion 1636J  was  evidently  In  contemplation  as 
a  "negligent  omission  to  guard,"  that  term 
being  used  so  that  the  written  law  would  In 
Its  letter  conform  to  the  construction  given 
by  this  court  to  such  section. 

If  the  desire  of  the  lawmakers  had  been 
to  Increase  the  duty  of  employers  to  the 
point  Inferable,  in  one  view  from  Klatt  v. 
N.  C.  Foster  L.  C!o.,  supra,  they  might  easily 
have  done  that.  If  the  thought  was  that  the 
e.\i8tlng  rule  of  the  statute  did  not  contem- 
plate the  ordinary  standard  of  human  duty 
to  be  the  test  of  liability,  certainly  the  lan- 
guage used  would  have  been  that  of  the  sec- 
tion to  which  it  was  supplementary,  viz. :  "If 
it  shall  appear  that  the  injury  was  caused 
by  the  omission  of  his  employer  to  guard," 
etc.,  instead  of  by  the  "negligent  omission 
to  guard,"  recognizing  negligence,  by  nec- 
essary Inference,  to  be  the  dominating  fea- 
ture of  the  existing  law.  Again,  if  It  had 
been  thought  to  wholly  abolish  the  defense 
Involving  conduct  of  the  injured  person  the 
Legislature  might  easily  have  used  language 
expressing  that  purpose  Instead  of  "the  fact 
fhat  such  employ6  continued  In  such  em- 
ployment with  knowledge  of  such  omission 
will  not  operate  as  a  defense" — ^that  is,  the 
one  fact  commonly  held  to  show  assumption 
of  the  risk  as  matter  of  law  and  so  estab- 
lish a  defense,  shall  not  so  operate.  [S]  To 
that  extent  the  court  has  held  the  defense 
of  contributory  negligence  abolished,  but  the 
law  is  otherwise  unchanged  by  the  new  sec- 
tion. Klotz  V.  Power  &  Mining  Co.,  186  Wis. 
107,  116  N.  W.  770,  17  L.  R.  A.  (N.  S.)  904 ; 
ReCTke  v.  Patten  Paper  Co.,  136  Wis.  635, 
117  N.  W.  1004;  Mnd  v.  Uniform  S.  &  P. 
Co.,  140  Wis.  183,  120  N.  W.  839 ;  Monaghan 
V.  Northwestern  Fuel  Co.,  140  Wia  457,  122 
N.  W.  1066. 

In  all  of  the  cases  cited  the  Idea  that  neg- 
ligent omission  of  duty  is  the  fault  dealt 
with  by  the  statute  is  recognized.  In  Klotz 
T.  Power  &  Mining  Co.,  the  element  of  rea- 
sonable anticipation,  so  vital  to  actionable 
negligence  ordinarily,  was  clearly  recognized 
as  essential  to  characterize  actionable  fault 
under  the  statute.  In  the  next  case  negli- 
gent omission  of  duty  was  treated  as  the 
dominating  essential.  In  the  next  the  ques- 
tion of  whether  under  all  the  circumstances, 
guarding  was  reasonably  necessary  from  the 
standpoint  of  what  is  ordinarily  done  in 
such  cases  was  suggested  as  vital.  That 
feature  is  not  readily  seen  In  the  last  case 
without  referring  to  the  instructions  no  part 
of  which  are  preserved  in  the  r^>ort8,  though 


the  purport  thereof  one  can  reasonably  infer 
from  the  opinion. 

Looking  at  the  record  here  In  the  light  of 
the  foregoing  whether  error  was  OHnmitted 
in  awarding  defendant  Judgment  instead  of 
the  plaintiff  and  if  the  latter,  whether  tbe 
case  should  be  so  disposed  of  as  to  render  a 
new  trial  unnecessary  does  not  seem  to  be 
fraught  with   much  difficulty. 

The  Jury  found  that  the  gearing  was  so 
located  as  to  be  dangerous  to  employ^  in 
the  discharge  of  their  duty.  Did  they  find 
the  circumstances  such  that  the  failure  to 
guard  was  a  negligent  failure  as  provided 
by  section  1636JJ  In  its  letter  and  by  section 
1636J  as  the  same  has  been  construed?  No 
question  was  submitted  specifically  on  that 
point,  but  the  matter  was  covered  by  the  man- 
ner in  which  the  Jury  were  instructed  regard- 
ing the  interrogatory  as  to  whether  the  gear 
was  so  located  as  to  be  dangerous  to  em- 
ployes in  the  discharge  of  their  duty.  The 
Judge  was  very  particular  on  this  point,  seem- 
ingly, fully  appreciating  that  whether  the 
situation  was  within  the  statute  was  not 
dependable  upon  what  the  Jury  from  their 
point  might  think,  tliat  is  by  a  standard  of 
their  own,  but  what  they  might  conclude 
from  the  evidence,  testing  tbe  case  by  the 
standard  of  ordinary  care  given  to  them  in 
this  language:  "By  dangerous  as  here  used 
is  meant  such  condition  existing  that  an  or- 
dinarily prudent  and  intelligent  employer, 
under  all  the  circumstances  stated  in  the 
question,  ought  reasonably  to  have  foreseen 
that  an  injury  to  the  oiler  might  probably 
occur  by  reason  of  the  location  and  condi- 
tion of  such  gearing." 

Generally  speaking,  such  an  instruction 
should  not  be  confined  to  the  particular  em- 
ploy^ but  include  all  employes  In  the  partic- 
ular factory.  That  is  not  material  here  be- 
cause no  one  exc^t  the  oiler  could,  within 
reason,  have  been  thought  of  as  likely  to 
come  in  contact  with  the  uncovered  gear. 
So  it  will  he  seen  that  the  Jury  found  the 
condition  to  have  teen  respecting  the  duty 
to  guard,  within  the  statute  according  to 
the  construction  thereof  in  West  v.  Bayfield 
Mill  Co.,  supra. 

[3]  The  next  question  covered  the  subject 
of  whether  the  statutory  duty  was  perform- 
ed. In  respect  thereto  the  Jury  found  that 
defendant  failed  "to  have  said  gearing  se- 
curely guarded  or  fenced  at  the  time  of 
plaintiff's  injury."  The  instruction  at  this 
point  made  prominent  the  idea  that  negli- 
gence was  the  controlling  feature  of  action- 
able fault  The  court  said:  "A  gearing  is 
securely  guarded  or  fenced  when  it  is  so 
guarded  or  fenced  that  it  would  not  be  dan- 
gerous to  any  employs  required  to  work  in 
its  vicinity  If  such  employ^  uses  ordinary 
care  for  his  own  safety." 

Here  we  may  well  remark,  in  passing, 
that  while  the  instruction  was  suffldent  for 
the  case  it  was  too  restrictive  to  be  a  safe 
model  for  all  cases.    So  (tir  as  necessary  to 
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tills  case  It  followed  Powalske  v.  Cream  City 
Brick  Co^  supra;  Miller  t.  Kimberly-Clark 
Co.,  supra,  aud  similar  cases.  The  language 
■■ot  the  statute  is  not  that  the  particular  sit- 
uation shall  be  guarded  against  dangers  to 
-«nip]oy€8  "required  to  work  In  its  vicinity** 
but  to  guard  where  "dangerous  to  employte 
in  the  discharge  of  their  duties" — any  em- 
ploy6  as  said  in  effect  in  Miller  t.  Kim- 
berly-Clark Co.  whom  the  master  would  have 
reasonable  ground  to  anticipate  might  In  the 
exercise  of  ordinary  care  be  otherwise  Jeop- 
-ardized  in  his  personal  safety. 

So  the  Jury  found  the  statutory  requisite 
of  culpable  negligence,  viz.:  duty  to  guard 
because  it  was  negligence  not  to  do  so  In 
that,  as  said  in  Powalske  v.  Cream  City 
Brick  Co.,  a  person  of  ordinary  intelligence 
■and  prudence,  circumstanced  as  defendant's 
oflBcers  or  those  having  charge  of  Its  business 
were  would  have  apprehended  that  otherwise 
it  "might  probably  cauae  a  personal  injury 
to  some  employ^  while  in  the  discharge  of 
his  duty"— and  failure  to  guard.  That  would 
.seem  to  have  left,  in  due  course,  only  the 
question  of  whether  the  culpa  in  an  un- 
broken chain  of  circumstances  reached  the 
point  of  injury  and  eflBciently  produced  it — 
the  fault  having  the  essentials  of  proximate 
cause,  most  of  which  were  covered  by  con- 
clusions already  reached,  without  any  ef- 
ficient contributing  negligence  of  appellant, 
distinct  from  the  assumption  of  risk  abolish- 
ed by  the  statute. 

At  this  point,  unfortunately,  the  trial  court 
injected  into  the  case  a  somewhat  foreign 
element.  The  conditions  of  the  statute  being 
satisfied  and  there  being  no  contributory  neg- 
ligence on  the  part  of  appellant,  as  the  Jury 
fonnd,  liability  followed  absolutely,  as  it 
seems.  The  statute  as  construed  leaves  no 
fair  room  to  doubt  bnt  that  such  circumstan- 
ces as  were  found  make  a  clear  remediable 
■wrong.  To  inject  any  other  independent  cir- 
'Cumstance  into  stich  a  case  might  well  cre- 
ate confusion  under  any  circumstances.  To 
inject  such  foreign  element  into  the  case  as 
In  itself  controlling  might  or  might  not,  ac- 
'Cording  to  the  finding,  nullify  the  statute  as 
regards  the  particular  case. 

The  foreign  circumstance  referred  to  is  in- 
^cated  in  this  question:  "If  you  answer 
<]uestion  No.  6  Tes  (that  is  find  the  failure 
to  guard)  then  was  it  practicable  to  have  se- 
curely guarded  such  gearing  so  as  to  render 
It  reasonably  safe  for  plaintiff  to  do  his 
work  without  a  ladder?"  [4]  The  intent  of 
the  statute  is  that  if  an  employer  maintains 
a  situation  within  It,  which  as  an  ordinarily 
pmdent  man  he  ought  reasonably  to  appre- 
hend may  cause  a  personal  injury  to  any  of 
bis  employte  in  the  discbarge  of  his  duty,  he 
must  bold  himself  re^mnslble  for  the  con- 
sequences proximately  produced  thereby  to 
any  such  employe  without  his  contributory 
negligence.  In  that  situation  the  rule  of  the 
statute  is  Inexorable.  The  charity  of  the  law 
as   to   the  employer    bas   been   exhausted. 


There  are  only  left  Its  penalties  from  which 
there  is  no  escape  under  the  law  as  it  stands. 
[7]  It  Is  no  defense  or  excuse  as  regards  civ- 
il remedies  that  it  is  not  practicable  to 
guard  against  the  danger  or  to  efficiently  do 
80  without  some  particular  instrumentality, 
as  in  this  case  a  ladder.  If  such  particular 
Instrumentality  is  essential  to  an  ettective 
guarding  or  fencing,  then  failure  to  supply 
it,  as  here,  is  involved  In  and  part  of  the 
failure  to  securely  guard  or  fence.  [(]  We 
fully  agree  with  counsel  for  appellant  that 
the  statute  prohibits  a  person  from  using 
machinery  under  such  conditions  that,  from 
the  standpoint  of  ordinary  care,  the  situation 
will  Imperil  the  personal  safety  of  his  em- 
ployes in  the  discharge  of  their  duties  In  the 
exercise  of  ordinary  care.  It  Is  no  answer 
to  a  case  satisfying  the  statutory  conditions 
that  it  was  impracticable  to  comply  with  the 
statute.  The  police  power,  as  the  statute 
has  been  construed,  was  not  exceeded  in 
passing  it  Therefore,  the  duty  to  comply 
therewith  is  absolute. 

We  are  not  unmindful  the  trial  court  may 
have  been  misled  by  some  expressions  In 
opinions  of  this  court  It  is  exceedingly  dif- 
ficult to  discuss  at  Iffligth  the  status  of  a 
given  situation  as  regards  legal  liability,  and 
avoid  using  any  expression  which  cannot  be 
made  to  do  service  in  producing  error  in  any 
other  situation.  Thus  in  Lind  v.  Uniform  S. 
&  P.  Co.,  supra,  it  was  said,  as  if  referring  to 
a  vital  matter  under  the  statute,  "there  can 
be  little  doubt  that  the  open  unguarded  trap- 
door created  a  situation  of  danger  for  em- 
ployes working  around  the  opening,  and  it 
was  a  question  for  the  Jury  to  determine, 
on  the  evidence,  whether  such  opening  could 
be  guarded  without  unreasonably  interfer- 
ing with  the  work  that  was  being  carried 
on,  and  which  could  not  be  performed  with 
the  doors  closed."  On  the  facts  there  under 
consideration  the  quoted  language  was  prob- 
ably legitimate.  There  was  no  thought,  bow- 
ever,  of  holding,  as  to  a  case  within  the 
statute — one  where  a  reasonably  prudent 
man  would  or  might  reasonably  apprehend 
injury  to  his  employes  or  some  one  of  them 
in  the  discharge  of  duty  in  the  exercise  of 
ordinary  care  without  the  protection  con- 
templated by  the  statute — that  unreasonable 
interference  with  operations  by  providing 
such  protection  is  a  defense  for  failure  to 
do  so. 

The  same  is  true  of  an  expression  found 
in  Monaghan  v.  Northwestern  Fuel  Co.,  su- 
pra. Impracticability  of  covering  gearing 
without  seriously  impairing  the  efficiency 
and  use  of  the  machine  of  which  such  gear- 
ing forms  part,  being  spoken  of  as  enter- 
ing into  the  subject  of  whether  there  was 
negligent  faUure  to  guard  or  fence  within 
the  meaning  of  the  statute.  Of  course,  a 
machine  must  be  kept  sufficiently  open  so  the 
work  can  practically  be  done  for  which  It 
was  designed.  So  the  statute  provides  for 
fencing  as  an  alternative  for  guarding.     It 
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is  not  reasonably  to  be  apprehended  that  an 
employ^  of  ordinary  Intelligence  and  experi- 
ence will  allow  his  person  to  Invade  the 
necessarily  open  places  in  a  machine.  Oth- 
erwise operations  by  machlnei?  would  be 
practically  impossible.  The  question  under 
discussion  seems  beside  the  case.  If  it  were 
material  in  any  aspect  the  ladder  feature 
was  not,  except  in  so  far  as  a  ladder  may 
be  considered,  under  the  circumstances,  es- 
sential to  rendering  the  guard  on  the  gear 
sufBcient  Further,  unless  the  word  "guard- 
ed" was  Intended  to  Include  the  statutory 
duty  to  guard  or  fence — either  or  both  as 
the  case  might  require — the  question  refer- 
red to  but  one  feature  of  the  statute.  Both 
the  failure  to  guard  and  failure  to  fence 
were  diarged  in  the  complaint  This  seems 
to  have  been  overlooked. 

Above  all,  if  the  question  under  discussion 
and  answer,  should  have  the  meaning  given 
thereto  below,  then  the  answer,  it  seems, 
should  luive  l>een  changed  to  "yes."  As  we 
see  the  machine  by  means  of  photographs, 
it  was  perfectly  practical  to  have  boxed  the 
gear  in  the  manner  such  boxing  is  ordinarily 
accomplished  in  many  similar  situations  with- 
in common  knowledge.  It  is  no  answer  to  that, 
in  view  of  the  record,  to  Insist  the  evidence 
shows  the  gear  was  l)oxed  so  far  as  custom- 
ary respecting  such  machines;  1st,  because 
there  is  no  evidence  that  it  is  customaiy  to 
locate  such  madiines  for  operation  and  make 
no  provision  for  reselling  the  parts  to  be 
oiled  and  examined  from  time  to  time  with- 
out danger  of  coming  in  contact  with  the 
gears,  as  was  the  fact  in  this  case;  2nd, 
because  it  seems  obvious  that  such  exposed 
gears  can  be  easily  fenced  so  an  employe  can 
do  his  work  about  the  machine  in  the  exer- 
cise of  ordinary  care  without  danger  of  be- 
ing perilously  near  thereto. 

[10]  Following  the  last  question  treated 
the  Jury  found  that  "such  failure  to  guard 
and  fence  the  gearing"  was  not  the  proxi- 
mate cause  of  the  injury  to  appellant.  There, 
it  will  be  seen,  the  term  "guard"  as  well  as 
the  term  "fence"  was  used  in  the  conjunctive, 
preceded  by  the  word  "such,"  while  the  ante- 
cedent found  in  the  preceding  question  is 
"guard"  and  the  court  in  the  opinion  on  the 
motion  after  verdict  and  before  Judgment 
gave  point  to  the  idea  that  only  failure  to 
"guard"  was  involved. 

It  seems  best  to  speak  of  these  numerous 
errors  and  inadvertences  as  an  indication  of 
the  care  required  to  avoid  such  results  as 
happened  in  this  case.  It  is  not  to  l>e  won- 
dered at  that  the  Jury,  after  liavlng  reached 
the  question  tmder  discussion,  were  perplexed 
as  to  their  duty  in  respect  thereto  and  re- 
turned into  court  for  some  explanation.  The 
practice  at  this  point  Is  not  to  be  commended 
— calling  tlie  Jury  into  court  and  allowing 
them  to  publicly  declare  the  state  of  their 
dellberationB,  interrogating  them  openly  as 
to  what  question  they  are  considering  and 
what  questions  have  been  answered  and  then 


clianging  instructions  theretofore  given  to  fit 
the  situation. 

The  secrets  of  a  jury  room  should  not  be 
disclosed  in  the  public  way  indicated,  if  at 
all,  till  the  final  delivery  into  court  TIU  the 
end  it  is  competent  for  ttie  Jury  to  change 
answers  according  to  their  convictions. 

It  is  further  not  to  be  wondered  at  that 
the  meaning  of  the  verdict  at  last  has  to  tw 
read  by  the  court  out  of  some  obscurity  by 
construction,  or  that  there  lias  been  dilfer- 
ence  of  opinion  up  to  this  time  whether  it 
was  read  rightly,  and  difterences  among  the 
jurors  leading  them  after  they  were  dis- 
charged to  interview  the  Judge  in  respect  to 
wliat  they  Intended  to  find  and  to  make  con- 
flicting affidavits  in  respect  thereto. 

It  is  ■  considered  that  the  question  under 
discussion  should  have  been  answered  In  tbe 
affirmative,  as  a  matter  of  course,  following 
tbe  answers  finding  all  tbe  conditions  of  cul- 
pable negligence.  Looking  at  such  found 
conditions,  tbe  instructions  and  the  undis- 
puted evidence,  there  was  no  room  for  fair 
controversy  but  what  failure  to  comply  with 
the  statute  was  the  proximate  cause  of  the 
injury. 

[11,  12]  If,  as  the  trial  court  thought,  the 
disturbing  ladder  feature,  given  such  unnec- 
essary prominence,  was  supposed  by  the  Jury 
to  cut  such  figure  tliat  they  could  not  find 
the  failure  to  guard  and  fence  the  gear  of  it- 
self, was  tbe  proximate  cause  of  the  Injury, 
and  so  answered  the  question  as  they  did, 
then  such  finding  was,  in  effect  tliat  failure 
to  guard  and  fence,  under  the  circumstances 
was  such  proximate  cause.  That  would  be 
sufficient  for  this  case  in  any  aH>ect  So,  as 
counsel  for  appellant  viewed  the  question, 
the  answer  should  have  been  changed  to  one 
in  his  favor.  As  the  trial  court  viewed  the 
question,  the  negative  answer  should  have 
been  construed  as  a  finding  in  appellant's  fa- 
vor. [9]  Lastly,  eliminating  the  question  en- 
tirely from  the  verdict,  tbe  parts  remaining 
and  tbe  evidence  show  that  respondoit's 
breach  of  duty  was  the  proximate  cause  of 
the  accident.  So  in  view  of  tbe  finding  in 
appellant's  favor  on  the  subject  of  contribu- 
tory negligence  it  seems  clear  he  was  entitled 
to  recover. 

[1 3]  It  follows  that  the  Judgment  must  be 
reversed  as  erroneous,  but  not  neces.sarlly, 
that  the  case  must  go  back  for  judgment  in 
favor  of  appellant  for  the  full  amount  claim- 
ed. This  court  is  not  bound  by  any  arbi- 
trary rule  in  respect  to  the  status  of  the  case 
upon  reversal.  It  is  free,  under  the  wise 
policy  of  the  Code,  to  send  the  case  back  (or 
a  new  trial,  if  justice  requires  it,  otherwise 
not  Justice  is  the  dominating  feature  of 
the  Code  and  it  is  the  policy  of  this  court  to 
vitalize  that  feature  upon  every  proper  occa- 
sion. To  that  end  cases  are  uniformly  so 
disposed  of  as  to  terminate  litigation  where- 
ever  that  can  Justly  be  done.  The  interests 
of  both  parties,  it  not  their  mutual  deBlies, 
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require  It;  the  Interest  of  the  public  demandB 
It;  the  spirit  of  the  Code  commands  it 

[14]  We  are  well  satisfied  that  the  verdict 
of  the  Jury  was  excessive.  The  trial  court 
would  have  been  Justified,  without  motion. 
In  allowing  Judgment  in  appellant's  favor 
only  upon  condition  of  his  remitting  a  large 
part  of  the  Jury  award.  On  motion  to  that 
effect  it  would  have  been  plainly  the  court's 
duty  to  have  required  such  remission.  That 
could  have  been  done  then  and  can  now  be 
provided  for,  compelling  respondent  to  sub- 
mit to  a  stated  amount  at  the  option  of  ap- 
pellant, without  prejudicially  Interfering  with 
the  right  of  trial  by  Jury,  If  such  amount  be 
placed  as  low  as  in  any  reasonable  probabili- 
ty any  future  Jury,  rightly  instructed  as  to 
the  law  and  with  proper  conception  of  their 
duty,  would  be  liable  to  award.  Baxter  v. 
C.  &  N.  W.  R.  Co.,  104  Wis.  307,  80  N.  W. 
644;  Roeplng  v.  G.  A  N.  W.  R.  Co.,  116  Wl8. 
025,  »3  N.  W.  843,  96  Am.  St.  Rep.  1013. 

[1(]  The  appellant  was  45  years  of  age. 
He  was  without  any  educational  fitness  for 
any  vocation  having  never  attended  school 
but  three  weeks.  He  was  a  common  laborer, 
had  never  been  and  had  no  reasonable  pros- 
pect of  ever  b^ng  anything  else.  His  month- 
ly earnings,  when  he  worked  all  the  time, 
were  possibly  as  high  as  $66.  He  lost  the 
first  and  second  and  part  of  the  third  finger. 
He  lost  in  wages  up  to  the  time  he  recommenc- 
ed work  after  he  was  injured  $150  to  $100. 
After  that  he  lost  about  a  week's  time  upon 
the  occasion  of  having  the  third  finger  ampu- 
tated. Respondent  paid  substantially  all  his 
niedlcnl  and  surgical  expenses.  His  working 
capacity  as  to  some  kinds  of  labor,  was  some- 
what impaired,  he  sufTered  the  usual  amount 
of  pain  in  such  cases  and  his  hand  will  not 
sustain  the  former  amount  of  use.  However 
his  earning  capacity  was  not  greatly  diminish- 
ed. He  was  taken  back  after  the  injury  at  a 
raise  of  wages,  the  disability  not  interfering 
with  tliat  kind  of  work.  He  worked  in  his 
old  position  quite  a  long  time  then  left  of 
blB  own  accord  and  thereafter  did  substan- 
tially full  work  cutting  cordwood,  making 
ties  and  performing  other  labor.  The  hand, 
down  to  the  trial,  continued  to  trouble  htm 
somewhat 

We  liave  endeavored  to  give  a  pretty  full 
•  statement  of  all  there  Is  in  the  case  on  which 
to  base  an  assessment  of  damages.  It  is 
easily  seen  that  the  elements  measurable 
with  any  great  degree  of  certainty  are  rath- 
er small.  It  is  useless  to  try  to  name  an 
equivalent  for  parts  of  the  human  body. 
That  subject  mns  so  deeply  into  the  field  of 
conjecture  as  to  render  losses  caused  by 
derivation  of  snch  parts  recoverable  on  the 
basis  of  what  one  would  take  as  an  equiva- 
lent impracticable.  The  naming  of  a  money 
equivalent  for  pain  and  some  other  matters 
proper  to  be  considered  also  go  into  the 
realms  of  obscurity  that,  In  the  ordinary  af- 
fairs of  life,  they  would  be  regarded  too  un- 
certain to  be  recovered  for  yet  they  and 


any  bodily  disfigurement  are  regarded  as 
compensable  in  this  class  of  cases,  the  basis 
being  the  reasonable  sennd  Judgment  of  rea- 
sonable men  applied  to  the  evidence. 

The  expectation  of  appellant's  life  by  the 
ordinary  rules  is  about  24  years.  His  earn- 
ing capacity.  In  the  whole,  for  that  time,  ap- 
preciating that  such  a  man  rarely  averages 
after  the  age  of  45  to  work  anywhere  near 
full  time  for  the  rest  of  his  life  and  at  full 
wages,  would  not  very  greatly  exceed  the 
Jury  award.  Four  thousand  five  hundred  dol- 
lars is  equal  to  a  life  annuity,  purchasable  in 
any  standard  insurance  company,  equal  to 
more  than  two-thirds  of  appellant's  working 
capacity  for  the  balance  of  his  days. 

Without  carrying  the  logic  of  the  situa- 
tion further  it  must  be  apparent  that  $4,500, 
for  appellant,  is  beyond  all  reason  and  that 
a  Jury  of  sensible  men  properly  instructed 
might  place  the  recovery  as  low  as  half  that 
sum.  The  proper  amount  of  the  recovery 
would  prolMibly  be  the  only  vital  question  on 
another  trial.  Doubtless  the  best  interests  of 
all  parties  would  be  best  subserved  by  tiav- 
Ing  the  controversy  closed  on  the  basis  indi- 
cated, and  we  will  so  dispose  of  the  case  as 
to  render  that  possible  at  the  option  of  appel- 
lant 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  unless  plaintiff 
elects  within  30  days  after  filing  the  remit- 
titur in  the  court  below  to  take  Judgment  f  or- 
for  $2,250  and  costs,  which  be  may  do,  if  he 
so  elects,  on  motion  therefor  and  on  due  no- 
tice in  the  trial  court 

SIBBECKER  and  BARNES,  33.,  took  no 

part 

TIMLIN,  3.  (concurring).  In  this  case 
there  was  a  special  verdict  as  follows:  "(1) 
Had  the  defendant  prior  to  plaintlfTs  said 
injury  provided  a  stepladder  for  the  oilers 
to  use  In  connection  with  the  pump  In  ques- 
tion r*  Answered,  "No."  Questions  2,  3,  and 
4  not  answered.  "(O  Was  the  gearing  by 
which  plaintiff  was  injured  so  located  as  to 
be  dangerous  to  an  oiler  in  the  discharge 
of  his  duties  while  using  ordinary  care?" 
Answered,  "Yes."  "(6)  If  you  answer  quee- 
tion  No.  6  'Yes,'  did  defendant  fall  to  have 
said  gearing  securely  guarded  or  fenced  at 
the  time  of  the  plalntUTs  injury?"  Answer- 
ed, "Yes."  "(7)  If  you  answer  question  No. 
6  'Yes,'  then  was  it  practicable  to  have  se- 
curely guarded  said  gearing  so  as  to  render 
it  reasonably  safe  for  plaintiff  to  perform 
his  duties  as  oiler  without  a  ladder?"  An- 
swered "No."  "(8)  If  you  answer  the  6  and  7 
questions  'Yes'  then  was  such  failure  to  se- 
curely guard  and  fence  said  gearing  the 
proximate  cause  of  plaintiff's  Injury?"  An- 
swered, "No."  "(9)  Did  any  want  of  ordi- 
nary care  on  plaintiff's  part  proximately  con- 
tribute to  prodnce  his  Injury?"  Answered, 
"No."  "(10)  AVhat  sum  of  money  would  fair- 
ly compensate  the  plaintiff  fer  the  damages 
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caused  to  him  by  bis  said  Injury?"  Answer- 
ed, "*4,800."  The  circuit  court,  after  deny- 
ing the  plaintiff's  motion  to  change  the  an- 
swers to  questions  7  and  8  from  "No"  to 
"Yes,"  and  for  Judgment  and  the  defradant's 
motion  to  cliange  the  answers  to  questions 
1  and  9  from  "No"  to  "Yes,"  ordered  as  fol- 
lows: "It  is  fnrtb«r  ordered  that  the  mo- 
tion of  the  defendant  for  Judgment  upon 
the  verdict  be  and  the  same  hereby  is  grant- 
ed, and  it  is  ordered  that  the  clerk  enter 
Judgment  herein  upon  the  special  verdict  in 
this  action  dismissing  the  plaintiff's  com- 
plaint upon  the  merits,  and  for  costs  in  favor 
of  defendant  against  the  plalntlif." 

The  plaintiff  appealed  from  a  Judgment  en- 
tered pursuant  to  this  order.  The  decision 
of  this  court  in  which  I  concur  is  that  this 
Judgment  of  the  court  below  be  reversed, 
and  that  the  plaintiff  is  entitled  to  Judgment 
on  the  verdict  above  set  forth.  The  re- 
quirement that  plaintiff  remit  pert  of  the 
diimages  found  by  the  Jury  in  order  to  en- 
title him  to  Judgment  on  the  verdict  rests 
alone  on  the  conception  that  the  damages 
found  are  excessive,  and  has  no  logical  or 
legal  relation  to  the  questions  of  liability  or 
those  of  statutory  construction  discussed. 
That  part  of  the  majority  decision  which  un- 
dertakes to  change  the  answer  to  the  seventh 
question  of  the  special  verdict  because  aa 
said  it  appeared  from  the  photograph  in  evi- 
uence  it  was  practicable  to  have  securely 
guarded  the  gearing,  and  ttut  part  changing 
the  answer  of  the  eighth  question  al>ove  set 
forth  from  "No"  to  "Yes"  because  it  appear- 
ed conclusively  from  the  evidence,  that  the 
failure  to  securely  guard  the  gearing  was 
the-  proximate  cause  of  plaintiff's  injury, 
necessarily  decide  tliat  the  practicability  of 
securely  guarding  a  gearing  may  be  con- 
clusively inferred  from  Inspection  of  such 
gearing  or  of  an  accurate  picture  thereof, 
and  that  the  proximate  cause  (which  accord- 
ing to  a  long  line  of  decisions  of  this  court 
cannot  exist  as  a  proximate  or  legal  cause 
unless  the  party  responsible  for  such  cause 
in  the  exercise  of  ordinary  care  ought  to 
have  anticipated  therefrom  some  injury  to 
another)  may  be  inferred  from  the  facts 
that  the  gearing  was  so  situated  as  to  be 
dangerous  to  emplojite  in  the  discharge  of 
their  duties,  and  was  not  securely  guarded. 
With  these  two  changes,  the  verdict  of  the 
Jury  as  above  set  forth  may  be  restated  as 
it  is  corrected  and  established  by  tliis  court: 
"The  defendant  failed  to  provide  a  step  lad- 
der for  the  oilers  to  use.  The  gearing  by 
which  plaintiff  was  injured  was  so  located 
as  to  be  dangerous  to  an  oiler  in  the  dis- 
charge of  his  duties  while  using  ordinary 
care.  The  defendant  failed  to  have  the  said 
{rearing  securely  guarded  or  fenced.  It  was 
practicable  to  liave  securely  guarded  the 
{(earing  so  as  to  render  it  reasonably  safe 
for  plaintiff  to  perform  bis  duties.  The  fail- 
ure to  securely  guard  the  gearing  was  the 
proximate  cause  of  plaintiff's  injury.    There 


was  no  contributory  negligence."    The  ver- 
dict having  been  allowed  to  stand  establlsli- 
ing  the  foregoing  facts,  the  introduction  of 
detailed  evidential  facts  only  produces  con- 
fusion.   On  these  facts  only  Judgment  is  g;iv- 
en  for  the  plaintiff.    The  failure  to  provide 
a  Btepladder  may  be  eliminated  as  irrelevant. 
There  Is  no  finding  that  the  defendant  was 
negligent     The  sole  basis  of  the  Judgment 
for  plaintiff  Is  that  the  gearing  was  so  situat- 
ed as  to  bring  it  within  the  terms  of  the  stat- 
ute (section  1630J);  that,  although   it  was 
practicable  to  do  so,  the  defendant  failed  to 
securely  guard  it;  that  the  plaintiff  was  in- 
jured in  consequence  of  such  failure  to  se- 
curely guard  such  gearing  so  situated.     I 
agree  that  this  is  the  law.    It  is  in  harmony 
with  Klatt  V.  N.  C.  Foster  L.  Co.,  97  Wis. 
041,  73  N.  W.  563;    Smith  v.  Milwaukee  B. 
&  T.  Co.,  91  Wis.  360,  64  N.  W.  1041,  30  L. 
R.  A.  504,  51  Am.  St  Rep.  912;  Sharon  y. 
Winnebago  K.  M.  Co.,  141  Wis.  185,  124  N. 
W.  290;    Stafford  v.  Chippewa,  etc.,  Rd.  Co., 
110  Wis.  331,  85  N.  W.  1036;  Van  de  Bogart 
V.  M.  k  M.  P.  Co.,  132  Wis.  867,  112  N.  W. 
443;  Walker  v.  Simmons  Mfg.  Co.,  131  Wis. 
542,  111  N.  W.  694;  Anderson  v.  Horlick's 
M.  M.  Co.,  137  Wis.  569,  119  N.  W.  342 ;  Beff- 
ke  V.  P.  P.  Co.,  136  Wis.  635,  117  N.  W.  1004; 
Hoffman  v.  Rib  I«ke,  etc.,  Co.,  136  Wis.  388, 
117  N.  W.  789.     There  appears  to  exist  in 
this  court  ot>servable  in  the  majority  opinion 
in  this  case  as  well  as  in  many  other  opin- 
ions a  belief  that  the  majority  of  the  court 
by  force  of  numbers  and  by  mere  proclama- 
tion can  alter  the  ratio  decidendi  of  a  de- 
cision by  declaring  that  It  means  something 
which  aside  from  that  proclamation  it  would 
not  mean.    I  do  not  so  understand  the  com- 
mon law. 

It  Is  quite  unnecesary  to  reiterate  a  dis- 
sent. I  should  not  do  so  here,  but  for  the 
fact  that  the  majority  opinion  goes  out  of 
its  way  to  bring  In  West  v.  Bayfield  Mill  Co., 
128  N.  W.  992,  as  a  sort  of  haibiuger  of  this 
case,  and  laboriously  and  lamely  attempts  to 
vindicate  that  decision  as  controlling  this 
case,  notwithstanding  my  dissent  in  the  West 
Case  and  my  concurrence  in  tliis  case.  The 
real  point  decided  in  the  West  Case  was 
that  the  Jury  was  misinstructed  because  the 
trial  Judge  said:  "By  securely  guarding  it 
is  meant  that  the  defendant  should  guard 
the  gearing  safely  that  the  persons  who 
work  about  the  gearing  should  be  secure 
against  danger  or  violence  while  perfDrmIi;g 
their  work."  I  thought  then,  and'  still  think, 
that  these  words,  while  inaccurate  and  im- 
perfect as  a  definition,  were  substantial  lan- 
guage equivalents  for  what  Justice  Marshall, 
speaking  for  the  court,  said  in  Anderson  v. 
Horlick's  M.  M.  C3o.,  137  Wis:  509,  119  N.  W. 
^42,  and  were  substantially  In  accord  with 
other  cases  mentioned.  For  the  use  of  these 
words  alone  was  the  Judgment  in  the  Went 
Case  reversed,  and  it  might  be  profitable  to 
compare  the  instruction  condemned  In  the 
West  Case  as  erroneous  or  mldeadlng  with 
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that  mtldly  criticised,  but  not  considered  so 
erroneous  as  to  prevent  a  Judgment  by  this 
court  for  the  plaintiff  in  tbe  Instant  case. 
Tbe  charge  here  was:  "A  gearing  is  securely 
guarded  or  fenced  when  it  Is  so  guarded  or 
fenced  tbat  It  would  not  be  dangerous  to  any 
employ^  required  to  work  in  its  vicinity  if 
such  employ^  uses  ordinary  care  for  bis 
own  safety."  The  difference  appears  to  be 
between  tbe  words  "should  be  secure  against 
danger  or  violence  while  performing  their 
work"  and  "would  not  be  dangerous  to  any 
employ^  required  to  work  in  its  vicinity." 
But  in  writing  the  majority  opinion  in  tbe 
West  Case  the  court  went  beyond  what  was 
necessary  to  the  decision,  and  resurrected 
tbe  old  case  of  Guinard  v.  Knapp-Stout  Co., 
95  Wis.  482,  70  N.  W.  671,  disregarding,  and 
ns  I  think  overruling,  a  naml>er  of  later  de- 
cisions and  proclaimed  law  which  I  consid- 
ered for  reasons  there  stated  erroneous  and 
even  absurd.  If,  as  stated  in  tbe  West  Case, 
tbe  employer  is  not  bound  to  conform  to  the 
statute  (section  1636j),  but  only  to  exercise 
ordinary  care  so  to  do,  and  especially  If  it 
be  considered  that  this  exercise  of  ordinary 
care  may  be  established  by  proof  of  what 
other  employers  do  in  respect  to  covering 
gearings,  tben  the  verdict  in  this  case  would 
not  warrant  a  Judgment  for  plaintiff,  be- 
cause it  contains  no  finding  tbat  the  employ- 
er was  negligent  or  failed  to  exercise  ordi- 
nary care.  Where  there  is  no  finding  of  neg- 
ligence therein,  the  verdict  is  defective,  un- 
less the  court  can  say  as  matter  of  law  that 
negligence  has  been  shown.  Orttel  v.  Chi- 
cago. M.  ft  St.  P.  Ry.  Co.,  89  Wis.  127,  61 
N.  W.  289,  cited  with  approval  in  Morrison 
V.  Madison,  98  Wis.  432.  71  N.  W.  882;  Bea- 
ton V.  Milwaukee,  97  Wis.  416,  73  N.  W. 
53;  La  Fave  v.  Superior.  104  Wis.  454,  80 
N.  W.  742;  Hildman  v.  Phillips,  106  Wis.  611, 
82  N.  W.  566;  Strasaer  v.  Goldberg,  120  Wis. 
021,  98  N.  W.  554.  In  the  instant  case  the 
Judgment  was  for  the  defendant.  In  the  at>- 
sence  of  finding  of  negligence  by  the  jury, 
the  effect  of  this  Judgment  was  to  determine 
tbat  there  was  no  negligence.  Lehman  v. 
Railway  Co.,  140  Wis.  497,  122  N.  W.  1(»9, 
citing  section  2838m;  Bates  v.  Railway  Co., 
140  Wis.  235,  122  N.  W.  745>  133  Am.  St. 
Rep.  1069;  Bratz  v.  Stark,  138  Wis.  599.  120 
N.  W.  390.  There  are  other  and  later  cases 
to  this  effect.  Notwithstanding  this  condi- 
tion of  the  record  and  on  this  verdict  fall- 
ing to  find  negligence,  the  Jndgraeut  in  the 
instant  case  is  reversed  and  Judgment  or- 
dered for  the  plaintiff.  To  my  mind  this  is 
because  notwithstanding  protestations  to  the 
contrary  the  court  has  here  again  decided 
that  the  infraction  of  the  statute  (section 
1C36J)  found  by  the  verdict  constitutes  negli- 
gence per  se.  So  the  real  declsiion  in  this 
case  in  which  I  concur  is  contrary  to  the 
case  of  West  v.  Bayfield  Mill  Co.,  supra. 
There  is  no  finding  in  this  case  that  can  he 
said  to  cover  tbe  question  of  defendant's  neg- 


ligence or  of  the  item  of  anticipation  In  the 
question  of  proximate  cause,  and  yet  Judg- 
ment is  ordered  for  the  plaintiff.  There  is 
nothing  either  In  the  verdict  or  in  tbe  evi- 
dence from  which  the  inference  of  negli- 
gence can  be  drawn,  except  that  the  gearing 
was  so  situated  as  to  lie  dangerous  to  em- 
ploy&»  in  the  discharge  of  their  duty,  and 
that  it  was  not  securely  guarded.  I  am  quite 
aware  that,  if  one  roil  up  tbe  legal  waters 
sufficiently,  he  may  draw  therefrom  what- 
ever fish  be  pleases,  provided  always  he  has 
the  sole  right  to  name  the  fish;  and  so  I  can 
understand  that  the  majority  by  mere  force 
of  numl>er8  and  dogmatic  assertion  may  de- 
clare this  conclusion  that  the  defendant  was 
negligent  a  conclusion  of  fact  But  that 
does  not  make  it  so.  This  is  merely  calling  it 
by  a  selected  name  without  reference  to  its 
real  nature  for  the  purpose  of  Justifying  the 
arbitrary  conclusion  that  the  result  will  be 
rebuttable  by  proof  that  this  employer  did 
as  other  employers  do.  In  the  Klatt  Case 
this  court  declared  that  the  failure  to  per- 
form the  statutory  duty  was  negligence  per 
se.  Here  tbat  the  same  failure  is  negligence 
in  fact  which  if  not  rebutted  entitles  tbe 
plaintiff  to  a  Judgment  It  may  be  said  there 
Is  not  much  difference.  Tbe  regrettable  thing 
is  the  confusion  thus  brought  into  the  law.. 
In  the  West  Case  it  was  declared  (obiter), 
tbat  it  was  sufficient  to  defeat  or  rebut  this, 
liability  to  show  tbat  other  employers  did 
not  cover  like  gearlnga  This  I  think  I  have- 
shown  to  be  erroneous  if  for  no  other  reason, 
than  tbat  it  permits  the  class  regulated  by- 
the  statute  by  acting  together  to  nullify  the. 
statute.  This  is  attempted  to  be  promul- 
gated (obiter)  in  the  instant  case.  But  in  t'ie- 
instant  case  this  has  also  been  coupled  with 
the  inconsistent  declarations,  "a,"  "b,"  "c." 
and  "d,"  infra,  which  show  tbat  other  more, 
logical  grounds  ordinarily  used  to  rebut  neg- 
ligence are  not  available  against  this  so- 
called  negligence  in  fact  I  do  not  couslder- 
the  fact  that  section  1636JJ  speaks  of  negli- 
gent omission  to  guard  or  fence  at  all'  sig- 
nificant or  material.  The  presumption  Is. 
that  the  lawmakers  meant  negligence  per 
se  gathering  their  wisdom  from  the  Klatt 
Case  and  subsequent  confirmatory  decisions. 
This  reference  to  section  1636JJ  seems  to  me. 
like  grasping  at  straws.  I  cannot  reconcile 
the  statement  that  the  fact  of  a  gearing  so 
located  as  to  be  dangerous  to  employes  in- 
the  discbarge  of  their  duty  together  with 
the  fact  that  this  gearing  remained  uncover-, 
ed  established  negligence  of  the  employer  as 
a  conclusion  of  fact  with  the  disposition 
made  of  this  case  or  with  the  following  quo- 
tations from  the  majority  opinions 

(a)  "The  conditions  of  the  statute  being 
satisfied,   and   there   being   no   oontrlbutory 
negligence  on  the  part  of  appellant,  as  the 
Jury  found,  liability  followed  absolutely  as: 
It  seems.     Tbe  statute  as  construed  leaves ; 
no  fair  room  to  doubt  but  that  such  circum- . 
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stances  as  were  found  make  a  clear  remedia- 
ble wrong.  To  Inject  any  other  lnd^>endent 
circumstance  Into  such  a  case  might  well 
create  confusion  under  any  circumstances." 

(b)  "The  intent  of  the  statute  Is  that,  If 
an  employer  maintains  a  situation  within 
It  which  as  an  ordinarily  prudent  man  he 
ought  reasonably  to  apprehend  may  cause  a 
personal  injury  to  any  of  his  employes  In  the 
discharge  of  his  duty,  he  must  hold  himself 
responsible  for  the  consequences  proximately 
produced  thereby  to  any  such  employ^  with- 
out his  contributory  negligence.  In  that 
situation  the  rule  of  the  statute  Is  inexora- 
ble. The  charity  of  the  law  as  to  the  em- 
ployer has  been  exhausted.  There  are  only 
left  its  i)enaltles  from  which  there  is  no  es- 
cape under  the  law  as  it  stands.  It  is  no 
defense  or  excuse  as  regards  ciyil  remedies 
that  It  Is  not  practicable  to  guard  against 
the  danger,  or  to  efficiently  do  so  without 
some  particular  instrumentality,  as  In  this 
case  a  ladder.  If  such  particular  instru- 
mentality is  essential  to  an  effective  guard- 
ing or  fencing,  then  failure  to  supply  it  as 
here  is  inyolved  in  and  part  of  the  failure 
to  securely  guard  or  fence." 

(c)  "We  fully  agree  with  counsel  for  appel- 
lant that  the  statute  prohibits  a  person  from 
using  machinery  under  such  conditions  tliat 
from  the  standpoint  of  ordinary  care  the  sit- 
uation will  imperil  the  personal  safety  of 
his  employes  in  the  discharge  of  their  duties 
in  the  exercise  of  ordinary  care.  It  is  no  an- 
swer to  a  case  satisfying  the  statutory  con- 
ditions that  it  was  Impracticable  to  comply 
with  the  statute.  The  police  power,  as  the 
statute  has  been  construed,  was  not  exceed- 
ed In  passing  it  Therefore  the  duty  to  com- 
ply therewith  Is  absolute." 

(d)  "There  was  no  thought,  however,  of 
holding,  as  to  a  case  within  the  statute — one 
where  a  reasonably  prudent  man  would  or 
might  reasonably  apprehend  injury  to  his 
employes  or  some  one  of  them  In  the  dis- 
charge of  duty  in  the  exercise  of  ordinary 
care  without  the  protection  contemplated  by 
the  statute — that  unreasonable  interference 
with  operations  by  providing  such  protection 
is  a  defense  for  failure  to  do  so." 

Each  and  every  of  the  foregoing — "a,"  "b," 
"C"  and  "d"— is  to  my  mind  inconsistent 
with  the  broad  statements  contained  in  the 
majority  opinion  in  the  West  Case  and  incon- 
sistent with  the  quotation  from  that  opin- 
ion approved  in  the  majority  opinion  in  the 
instant  case.  I  am  unable  to  detect  any  sut>- 
stantlal  difference  between  a  duty  to  exercise 
ordinary  care  and  "an  absolute  duty  to  exer- 
cise ordinary  care."  There  is  no  doubt  an 
Important  distinction  between  a  rule  which 
requires  one  to  do  or  omit  to  do  a  designat- 
ed act  and  a  rule  which  merely  requires  one 
to  exercise  ordinary  care.  The  common  law 
presented  Instances  of  each  rule,  as  the  case 
of  cattle  straying  from  the  premises  of  the 
owner  and  cattle  escaping  from  custody  while 
being  lawfully  driven  on  the  highway.    Met- 


ropolitan C.  Co.  T.  Clark,  129  N.  W.  lOSS.  An 
innkeeper,  like  a  carrier,  was  liable  for  all 
goods  of  his  guest  lost  in  the  inn  unless  the 
loss  happened  by  act  of  Ood  or  by  that  of 
a  public  enemy  or  by  negligence  of  the  owner 
of  the  goods.  22  Cyc.  1081,  and  cases.  Bat 
in  respect  to  the  guest  himself  the  duty  of 
the  innkeeper  was  only  to  exercise  ordinary 
care  for  his  safety.  Id.  1080.  Obligations 
or  dntles  to  another  may  be  imposed  by  con- 
tract by  common-law  rule  or  by  statute.  Con- 
tract obligations  or  duties  requiring  qiecific 
things  to  be  done  or  omitted  can  never  be  dis- 
charged by  merely  showing  that  the  defend- 
ant exercised  ordinary  care,  but  nevertheless 
failed.  9  Cyc.  625  et  seq.  The  same  is  true 
as  regards  common-law  duties  or  obligations 
which  require  some  specific  thing  to  t>e  done 
or  omitted.  And  the  same  rule  applies  to 
statutory  duties  or  obligations.  Montelth  r. 
Kukoma  W.  E.  Co.,  159  Ind.  149,  64  N.  E. 
610,  58  Ia  R.  A.  944;  Deserant  v.  CerlUoa 
Coal  Co.,  178  U.  S.  409,  20  Sup.  Ct  967.  44 
L.  Ed.  1127;  Hayes  v.  Mich.  Cent.  Ry.  Co.. 
Ill  U.  S.  228,  4  Sup.  Ct  369,  28  L.  Ed.  410. 
and  cases  in  Rose's  Notes  to  this  case  vol. 
10  and  vol.  2  Supp. ;  Smith  v.  Milwaukee  B. 
&  T.  Co.,  91  Wis.  360,  64  N.  W.  1041,  30 
L.  R.  A.  504,  51  Am.  St.  Rep.  912 ;  Sharon  v. 
Winnebago  F.  M.  Co..  141  Wis.  185,  124  N. 
W.  299,  and  other  Wisconsin  cases,  supra; 
Klatt  V.  N.  C.  Foster  L.  Co.,  97  Wla.  641.  73 
N.  W.  663.  The  common  expression  is  In  an 
action  charging  negligence  that  the  failure 
to  perform  a  statutory  duty  owing  to  another 
In  consequence  of  which  failure  the  latter 
is  injured  is  negligence  per  se.  But  these 
words  are  merely  expressive  of  a  broader 
and  more  general  rule  of  law  that,  where 
an  obligation  or  duty  is  due  from  A.  to  B. 
and  the  latter  is  Injured  in  consequence  of  a 
breach  of  that  duty  and  without  his  fault,  a 
cause  of  action  results.  In  Stork  v.  Charles 
Stolper  Cooperage  Co.,  127  Wis.  318,  106  N". 
W.  841,  the  rule  U  stated  as  foUows:  "It 
should  be  remembered  that  the  injury  re- 
sulted directly  from  contact  with  an  uncov- 
ered gearing,  the  presence  of  which  was  not 
only  unlawful  under  section  1636J.  Stata. 
1898,  and  therefore  negligent,  but  might  also 
have  been  considered  negligence  on  the  part 
of  the  defendant  Independently  of  such  stat- 
ute." "Negligence  may  consist  In  a  failure 
to  conform  to  a  specific  rule  of  law  or  in  a 
failure  to  act  as  a  man  of  ordinary  prudoice 
would  act  under  the  same  circumstances." 
When  the  act  or  omission  violates  a  specific 
rule  of  law.  It  is  negligent  as  matter  of  law. 
2  Cooley,  Torts  (3d  Ed.)  p.  1433.  "Neglect 
of  Statutory  Duties,"  Id.  pp.  1404,  1406. 
From  these  authorities,  I  think  it  Is  apparent 
that  where  the  duty  is  specific  aa  In  the  stat- 
ute In  question,  and  one  to  whom  the  duty 
is  due  Is  injured  by  a  breach  thereof  without 
fault  on  bis  part,  a  right  of  recovery  is 
shown.  The  statute  In  question  la  neitlier 
doubtful  nor  obscure  except  as  It  has  been 
made  so  by  decisions  of  this  court  where,  ao 
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cording  to  the  opinion  of  the  majority,  "al- 
most every  available  phase  of  the  subject 
has  been  JadldaUy  treated,  and  some  of  them 
over  and  over  again,  yet  the  record  here 
shows  that  there  has  been  some  misunder- 
standing." To  my  mind  it  is  not  at  all  won- 
derful considering  the  decisions  above  cited, 
and  the  present  majority  opinion  will  no 
doubt  add  to  this  misunderstanding.  This  is 
not  an  unfamiliar  complaint  in  this  court. 
Patnode  v.  Westenhaver,  114  Wis.  400,  90  N. 
W.  467.  The  remedy  we  should  apply  to  our- 
selves. The  statute  in  question  shows  that 
it  was  passed  for  the  protection  of  employes 
engaged  in  worldng  about  or  in  proximity  to 
belting,  shafting,  gearing,  hoists,  flywheels, 
elevators,  or  drums.  Whenever  these  are  so 
located  as  to  be  dangerous  to  employes  in  the 
discharge  of  their  duty,  they  shall  be  secure- 
ly guarded  or  fenced.  This  imposes  an  abso- 
lute duty,  but  not  an  absolute  liability,  on 
the  employer.  The  liability  is  not  absolute 
or  In  the  nature  of  insurance,  for,  in  order 
to  recover,  the  plaintiff  must  show  that  he  Is 
within  the  class  intended  to  be  protected,  that 
the  gearing,  etc.,  was  so  located  as  to  be  dan- 
gerous to  him  in  the  discharge  of  bis  duty, 
and  that  the  failure  to  securely  guard  or 
fence  was  the  legal  or  proximate  cause  of  the 
Injury,  and,  even  after  all  this  is  establlsh- 
e<l.  the  employer  may  still  escape  liability  by 
showing  that  want  of  ordinary  care  on  the 
part  of  the  employ^  also  contributed  prox- 
imately to  cause  his  injuries.  In  other 
words,  if  both  are  at  fault,  the  whole  loss 
falls  on  the  employ^.  The  question  whether 
or  not  the  gearing  was  so  located  as  to  be 
dangerous  is  a  question  of  fact  which  per- 
mits a  wide  scope  of  inquiry,  and  so  also 
is  the  question  whether  or  not  the  failure  to 
securely  guard  was  the  proximate  cause  of 
the  injuries.  Under  the  rule  of  law  appar- 
ently settled  in  this  state  that  it  is  an  es- 
sential element  of  proximate  cause  that  the 
party  sought  to  be  charged  ought  in  the  ex- 
ercise of  ordinary  care  to  have  anticipated 
injury  arising  from  such  cause,  this  latter 
inquiry  could  be  made  in  the  investigation 
of  proximate  cause  in  a  case  properly  rais- 
ing a  doubt  on  this  point  But  tliat  question 
is  not  here  and  was  not  in  the  West  Case. 
I  prefer  to  pass  on  this  when  it  is  properly 
presented  for  decision.  When  I  proceed  to 
examine  the  claim  apparently  put  forward  in 
the  majority  opinion  that  prior  to  the  deci- 
sion in  the  West  Case  the  statute  had  re- 
ceived a  similar  construction  I  am  at  a  loss 
to  understand  that  opinion.  The  case  of 
Klatt  V.  N.  C.  Foster  L.  Co..  97  Wis.  641,  73 
N.  W.  563,  is  Introduced  with  the  statement: 
"It  seems  the  court  at  first  was  inclined  to 
hold  that  a  violation  of  the  statute  establish- 
es negligence  creating  liability  defendable 
against  only  by  contributory  negligence  in  the 
ordinary  sense."  So  it  only  "seems"  and  that 
only  "at  first,"  and  then  the  court  did  not 
bold,  but  was  only  "inclined  to  hold." 
"Seems,  madam."  says  Hamlet  to  his  motb- 
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I  «r,  "Nay,  it  Is."  This  was  not  "at  first,"  for 
Klatt  v,  N.  C.  Foster  U  Co.  is  reported  in  St 
Wis.  641,1  while  Guinard  v.  Knapp-Stout  Co., 
which  in  disregard  of  later  cases  became  the 
guide  in  West  v.  Bayfield  Mill  Co.,  is  re- 
ported in  95  Wis.  482,  70  N.  W.  671.  Sure- 
ly this  court  was  something  more  than  mere- 
ly "Inclined  to  hold"  that  a  violation  of  the 
statute  establishes  negligence  when  it  used 
and  approved  the  following  language:  "Ab- 
sence of  the  gniard  was  negligence  per  se.  A 
failure  to  perform  the  duty  so*  Imposed  con- 
stituted actionable  negligence  at  the  suit  of 
the  person  of  that  class  injured  by  the  fail- 
ure of  duty  without  contributory  negligence 
on  his  part."  But  it  Is  said:  "It  may  be 
that  all  who  concurred  in  Klatt  v.  N.  C.  Fos- 
ter L.  Co.,  supra,  did  not  Intend  to  hold  that 
mere  failure  to  comply  with  the  statute  was 
sufficient  to  create  an  inference  of  culpable 
negligence  as  matter  of  law."  We  have  no 
way  of  judging  what  they  Intended  to  hold 
except  from  the  language  used  and  approved 
as  applied  to  the  questions  before  the  court, 
and  there  Is  nothing  In  that  language  to 
throw  doubt  upon  their  intention.  Following 
the  statement  that  It  may  be  that  all  who 
concurred  in  Klatt  v.  N.  C.  Foster  L.  Co.  did 
not  Intend,  etc.,  there  is  a  reference  to  and 
some  discussion  of  Bums  v.  C,  M.  &  St  P. 
Ry.  Co.,  104  Wis.  646,  -SO  N.  W.  927,  which  I 
do  not  understand.  That  was  a  horse  case 
as  it  now  appears  in  print  and  not  a  master 
and  servant  case.  Helmke  v.  Thilmany,  107 
Wis.  216,  83  N.  W.  860;  Thompson  v.  B.  P. 
Allls  Company,  89  Wis.  523,  62  N.  W.  527; 
Kreider  v.  Wisconsin,  etc..  Co.,  110  Wis.  645, 
86  N.  W.  662;  Upthegrove  v.  Jones,  etc.. 
Coal  Co.;  118  Wis.  673,  96  N.  W.  385,  and 
Walker  v.  Simmons  Mfg.  Co.,  131  Wis.  542, 
111  N.  W.  694,  are  then  discussed.  But 
these  cases  are  relevant  only  as  to  whether 
the  defense  of  assumption  of  risk  or  that  of 
contributory  negligence  Is  available  and  seem 
utterly  foreign  to  the  questions  here  under 
consideration.  The  majority  opinion  then 
abruptly  takes  the  final  plunge  and  sets  up 
the  standard  of  Guinard  v.  Knapp-Stout  Co., 
96  Wis.  482,  70  N.  W.  671 ;  against  Klatt  v. 
N.  0.  Foster  L.  Co.,  97  Wis.  641,  73  N.  W. 
563,  not  to  mention  the  later  cases  affirma- 
tory  of  Klatt  v.  N.  C.  Foster  L.  Co.  which  I 
have  cited  above  and  makes  the  earlier  case 
in  effect  overrule  the  later  case,  always,  of 
course,  with  the  aid  of  West  v.  Bayfield  Mill 
Co.,  supra.  If  anything  were  necessary  to 
demonstrate  that  the  West  Case  was  a  re- 
actionary decision  disregarding  the  later  de- 
cisions of  this  court  and  going  back  to  the 
old  and  discredited  doctrine  of  the  Guinard 
Case,  this  majority  opinion  in  the  instant 
case  does  so.  Here  again  I  am  unable  to 
understand  how  Judges  who  consider  the  old 
law  archaic  and  are  filled  with  human  sym- 
pathy for  the  victims  of  industrial  accidents 
and  welcome  legislative  relief  (Driscoll  v. 
AlUs-Chalmers  Co.,  separate  op.  of  Winslow 
and  Barnes,  JJ..  129  N.  W.  408  and  Houg  v. 
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Glrard  L.  Co.,  separate  op.  by  Marshall,  3^ 
129  N.  W.  639)  could  take  this  extraordinary 
and  reactionary  course  of  disregarding  late 
numerous  and  established  decisions  In  line 
with  the  law  elsewhere  and  with  the  common 
law,  and  resurrect  an  old  case  which  bad 
been  In  effect  discredited  in  this  state  and 
by  the  consensus  of  authority  elsewhere,  and 
endeavor  to  resuscitate  it  so  as  to  control  the 
construction  of  this  statute  In  a  way  to  nulli- 
fy the  statute  at  the  option  of  employers.  Be- 
yond doubt  tills  Is  honest,  but  nevertheless 
deplorable,  inconsistency.  I  cannot  let  this 
pass  without  protest,  however  unavailing  that 
protest  may  be,  and  I  feel  convinced  that 
time  wUl  Justify  this  separate  opinion. 

Justice  KERWIN,  I  am  authorized  to  say, 
concurs  In  this  opinion. 


BARKE3R  &   STEWART   LUMBER  (X).  et 

aL  V.  MARATHON  PAPER  MILLS  CO. 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 

1.  Mechanics'  Likns  ({  47*)  Materialman's 

lilEN. 

PlalntifEs  furnished  lumber  and  hardware 
to  one  who  had  contracted  to  build  a  dam ; 
the  materials  being  used  in  the  construction  of 
a  temporary  cofferdam,  the  erection  of  which 
was  necessary  to  the  construction  of  the  per- 
manent dam.  On  abandonment  of  the  work 
by  the  contractor,  the  owner  took  possesaion 
of  die  work,  usina  for  it  the  material  which 
the  contractor  had  left.  Including  that  in  the 
cofferdam.  The  piling  material,  constituting 
nearly  one-sixth  of  the  lumber,  was  substantial- 
ly destroyed  by  use  in  the  cofferdam,  and  a 
major  portion  of  the  planking  when  removed 
was  capable  of  use  in  some  other  similar  dam, 
and  had  at  the  time  of  removal  a  market  val- 
ue of  from  $4  to  $5  per  thousand,  but  after  re- 
moving it  the  owner  used  it  in  tramways  and 
E tanking,  and  at  the  completion  of  such  use  it 
ad  no  value  except  for  firewood.  At  the  com- 
Sletion  of  the  work  there  would  remain  about 
t>  per  cent,  of  the  lumber  furnished,  a  large 
share  of  which  would  be  unfit  for  anything  but 
fuel,  and  the  balance  fit  for  use  only  in  other 
dams  and  worth  about  $5  per  thousand.  The 
planking  cost  $16  per  thousand  and  constitut- 
ed alMut  three-fourths  of  the  lumber  claimed. 
The  hardware  used  in  the  cofferdam  was  of 
no  value  except  aa  scrap  iron.  Held,  that  there 
was  such  a  cousumption  of  the  materials  in 
the  erection  of  the  cofferdam  as  to  entitle  the 
materialman  to  a  lien  on  the  permanent  dam, 
under  St  1898,  U  3314.  3315,  giving  a  lien  to 
a  materialman  who  furnishes  any  materials  for, 
or  in,  or  about  the  erection  or  construction  of 
any  structure,  etc. 

[Ed.  Note. — For  other  cases,   see  Mechanics' 
Liens,  Cent.  Wg.  i  60;    Dec.  Dig.  J  47.*] 

2.  Mechanics'     Loens     (|    61*)— Matbbiai.- 
man's  Lien. 

Where  a  materialman,  as  a  convenience  to 
the  contractor,  advanced  toe  freight  on  the  ma- 
terials, it  was  proper  to  allow  such  amount,  on 
the  theory  that  it  was  in  substance  a  part  of 
the  purchase  price,  though  it  was  not  agreed 
in  advance  that  such  charges  should  be  any 
part  of  the  price. 

[Bid.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  63;    Dec.  Dig.  f  61.*] 

Appeal    from    Circuit    Court,    Marathon 
County;   A.  H.  Reld,  Judge. 
Action  by  the  Barker  ft  Stewart  Lumber 


Company  and  another  against  tbe  Maratbon 
Paper  Mills  Company  to  enforce  a  mechan- 
ic's lien.  From  a  Judgment  In  favor  of 
plainturs,  defendant  appeals.    Affirmed. 

This  is  a  mechanic's  lien  action  brought 
by  materialmen  to  enforce  liens  upon  the  de- 
fendant's concrete  dam  in  the  Wisconsin 
river,  for  materials  consisting  of  lumber, 
timber,  and  hardware  sold  by  them  to  one 
Painter,  the  principal  contractor,  and  which 
the  plaintiffs  claim  were  furnished  for,  in, 
and  about  the  erection  and  construction  of 
the  dam  within  the  meaning  of  the  mecliau- 
Ic's  lien  statute. 

The  facts  were  not  substantially  In  dis- 
pute. On  May  3,  1909,  one  George  M.  Paint- 
er contracted  with  the  defendant  company 
to  build  the  dam  In  question  and  to  furnish 
all  materials,  tools,  labor,  appliances,  and 
appurtenances  necessary  for  the  doing  of 
the  work,  including  the  clearing  of  the  site, 
excavation,  pumping,  cofferdams,  etc.,  nec- 
essary to  keep  the  site  of  the  fonndatlons 
dry,  etc.  Painter  carried  the  work  on  for 
several  months,  but  abandoned  It  without 
excuse  in  October,  1909,  at  a  time  when 
nothing  was  due  him.  He  had  at  that  time 
constructed  a  large  and  expensive  cofferdam 
surrounding  the  site  of  the  permanent  dam 
and  had  commenced  the  constmctlon  of 
the  latter.  The  cofferdam  was  constrdicted 
by  driving  two  parallel  rows  of  piling  In  the 
bed  of  the  river  and  bolting  on  the  inner 
sides  of  these  piles  sections  of  planking  9 
Inches  in  thickness  and  24  inches  wide : 
each  such  section  being  formed  by  bolting 
together  three  three-Inch  hardwood  planks, 
the  center  plank  being  set  In  about  half 
the  width  of  the  planks  so  as  to  make  a 
tongue  and  groove  formation,  and  the  space 
between  the  walls  thus  made  being  filled 
with  sand  and  gravel.  The  plaintiff  Barker 
&  Stewart  Lumber  Company  furnished  Paint- 
er the  following  materials  used  in  buUding 
the  cofferdam,  viz.:  Three-inch  planks,  at 
116.00  per  M  feet,  $4,602.67;  nnsawed  pUlng 
timbers,  $036.30;  16,000  feet  one-inch  hem- 
lock, $112.50— making  a  total  of  $5,660.37. 
The  same  plaintiff  also  furnished  a  quantity 
of  hemlock  lumber  which  was  used  in  mak- 
ing forms  for  the  concrete  work  In  the 
flumes  of  the  permanent  dam,  amounting  to 
$397.73,  making  a  total  of  material  for 
which  they  claim  a  lien  of  $6,048.10.  The 
plaintiff  Marshal  I- Wells  Hardware  Oomiiany 
furnished  Painter  soft  steel,  twits,  nuts,  and 
washers  whidi  were  used  In  the  construction 
of  the  cofferdam  to  the  amount  of  $715.49. 
and  advanced  and  paid  the  freight  oo  said 
materials  from  Doluth  to  the  amount  of 
$72.81,  making  in  the  aggregate  $788.30. 
When  Painter  abandoned  the  contract,  the 
defoidant  took  possession  of  the  site  and 
completed  the  work,  using  for  that  purpose 
the  material  which  Painter  \ett  upon  the 
ground,  including  the  material  In  the  coffer- 
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dam,  as  it  was  authorized  by  the  contract 
to  do  In  tbat  event  As  to  the  lumber  and 
timber  which  went  Into  the  dam,  the  court 
found  as  follows:  "The  piling  material  has 
all  of  it  been  substantially  destroyed  by 
such  use.  A  major  portion  of  the  planks 
were  afterwards  removed  In  sections,  and 
when  so  removed  could  have  been  used  In 
the  construction  of  some  other  similar  cof- 
ferdam, and  the  lumber  had  at  the  time  of 
removal  a  market  value  of  from  ^  to  $5 
per  thousand  feet  It  has  since  removal 
been  used  by  the  Marathon  Paper  Mills 
Ciompany  for  tramways  and  planking  in  the 
carrying  out  of  said  contract  and  at  the 
conq>letion  of  such  use  has  no  other  value 
than  for  firewood." 

Upon  these  facts  the  trial  court  found 
that  the  materials  furnished  by  both  plain- 
tiffs were  furnished  for,  in,  and  about  the 
construction  and  erection  of  the  dam  and 
entered  Judgment  of  foreclosure  of  mechan- 
ics' liens  therefor,  and  the  defendant  ap- 
peals. 

Brown,  Pradt  &  G«wich,  for  appellant 
Kreutzer,  Bird,  Rosenberry  &  Okoneskl,  for 
respondents. 

WINSLOW,  a  J.  (after  stating  the  facte 
as  above).  Our  statute  (section  8314,  Stats. 
1898)  gives  a  mechanic's  lien  to  every  prin- 
cipal  contractor  who  furnishes  materials 
"for  or  in  or  about  the  erection,  construction, 
repair,  etc.,"  of  any  structure  whldi  be- 
comes part  of  the  freehold;  by  another 
section  (section  8316,  Stats.  1898)  under  cer- 
tain circumstances  a  like  lien  Is  given  to  a 
materialman  who  furnishes  any  materials  to 
the  principal  contractor  "in  any  of  the  cases 
mentioned"  in  section  3314.  In  either  case, 
therefor^  the  lien  Is  given  for  materials 
famished  "for  or  in  or  about"  the  erection  of 
the  structure,  and  the  exact  question  here 
l8  whether  the  materials  which  went  into 
the  cofferdam  were  furnished  for,  in,  or 
atwnt  the  erection  of  the  permanent  dam. 
This  is  a  new  question  in  this  state.  We 
have  been  referred  to  no  decisions  in  any 
court  covering  the  precise  point,  and  we 
readUy  confess  -that  it  is  a  question  involv- 
ed in  more  than  ordinary  difficulty.  A  de- 
cision either  way  could  be  supported  by 
argumento  fairly  logical  and  convincing  in 
their  nature. 

It  will  be  useful  at  the  outset  to  state 
briefly  some  of  the  general  principles  which 
this  court  has  already  laid  down  on  the 
subject  of  mechanics'  Hens.  The  first  and 
perhaps  the  most  important  of  these  is  the 
principle  that  mechanic's  lien  statutes  are 
remedial  in  their  character  and  are  to  be 
liberally  construed  so  as  to  effectuate  their 
remedial  purpose.  Vilas  v.  McDonough  Mfg. 
Co.,  91  Wis.  607,  66  N.  W.  488,  .%  U  B.  A. 
T78,  61  Am.  St  Rep.  926;  Kendall  v.  Hynes 
li.  Co.,  96  Wis.  659,  71  N.  W.  1039;  Win- 
slow  V.  Urqnhart,  39  Wis.  260.  Another 
principle  is  that,  U  material  be  furnished 


to  the  owner  for  use  in  the  construction  of 
a  building,  and  the  construction  be  actually 
commenced,  the  materialman  is  entitled  to 
his  lien,  even  though  the  owner  does  not  use 
the  materials  at  all,  but  disposes  of  them 
elsewhere.  Essllnger  t.  Huebner,  22  Wis. 
632;  Fitzgerald  v.  Walsh,  107  Wis.  92,  82 
N.  W.  717,  81  Am.  St  Rep.  824;  Halsey  v. 
W.  8.  S.  Co.,  125  Wis.  311,  104  N.  W.  94, 
110  Am.  St  Rep.  838.  But  if  a  subcontrac- 
tor delivers  materials  to  the  principal  con- 
tractor at  the  latter's  place  of  business, 
which  materials  are  neither  incorporated 
into  the  structure,  delivered  upon  the  prem- 
ises, nor  placed  under  control  of  the  owner 
of  the  structure,  no  lien  arises,  because  the 
material  cannot  be  said  to  have  been  fur- 
nished for,  in,  or  about  the  erection  of  the 
structure.  Francis  ft  N. .Co.  v.  King  Knob 
C.  Co.,  142  Wis.  619,  126  N.  W,  39.  This 
last-named  case  Is  claimed  by  the  appellant 
to  decide  that  a  subcontractor  can  have  no 
lien  unless  the  materials  he  furnishes  are 
actually  incorporated  into  the  building,  and 
there  is  language  in  the  opinion  which  gives 
color  to  that  Idea;  but  the  case  itself  was 
simply  a  case  where  the  subcontractor  who 
claimed  a  lien  had  delivered  a  wheel  to  the 
principal  contractor  at  the  latter's  place  of 
Ji>uslness  in  Chicago,  which  wheel  never 
reached  the  premises  or  the  control  of  the 
owner  of  the  building,  but  went  into  the 
bands  of  the  receiver  in  bankruptcy  of  the 
principal  contractor  in  Chicago,  and  was 
sold  by  him  to  strangers.  Under  these  dr- 
cumstances,  there  being  neither  incorpora- 
tion into  the  building,  delivery  upon  the 
premises,  nor  control  by  the  owner,  it  was 
held  that  there  could  be  no  lien.  Whether 
there  would  be  a  lien  in  case  there  had 
been  delivery  upon  the  premises  into  the 
control  of  the  owner  but  no  incorporation 
into  the  building  was  not  decided,  although 
the  fact  was  considered  as  significant  that 
in  previous  cases  it  bad  been  assumed  or 
stated  in  obiter  remarks  that  incorporation 
into  the  building  was  necessary  in  order 
to  arouse  a  lien  on  behalf  of  the  subcontrac- 
tor. The  only  point  actually  decided,  how- 
ever, was  that  the  facts  of  that  case  did  not 
constitute  a  furnishing  of  materials  which 
would  arouse  the  lien. 

It  seems  equally  certain  that  the  egres- 
sions in  previous  cases  in  this  court,  which 
are  supposed  to  Justify  the  idea  that  a  su^ 
contractor's  lien  is  absolutely  dependent  up- 
on physical  Incorporation  of  the  materials 
furnished  into  the  structure,  do  not  so  hold 
when  construed  with  reference  to  the  ques- 
tions at  issue  in  the  cases  themselves.  Thus 
In  McAullffe  V.  Jorgenson,  107  Wis.  132,  82 
N.  W.  706,  where  the  owner  of  a  well-bor- 
ing machine,  who  leased  it  to  the  principal 
contractor  who  was  digging  a  well,  claimed 
a  subcontractor's  lien  for  the  hire  of  the  ma- 
chine, it  was  said  that  under  no  theory  could 
it  be  held  that  the  plaintiff  furnished  any 
materials  which  entered  into  or  became  a 
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component  part  of  tlie  well,  but  that  the  ma- 
chine simply  was  a  part  of  the  contractor's 
plant.  So  In  Rinzel  v.  Stumpf,  116  Wis.  287, 
93  N.  W.  36,  the  question  was  whether  cer- 
tain shelving  and  counters  in  a  store  were 
Intended  to  be  fixtures,  so  as  to  become  part 
of  the  realty,  or  Intended  to  be  personal 
property*  alone,  and  the  question  of  lien  was 
dependent  on  this  question.  It  was  in  this 
connection  said  that  "the  materials  furnished 
must  become  a  part  of  the  building";  but  It 
is  very  plain  that  in  neither  of  these  cases 
was  it  held  that  under  no  circumstances 
could  a  subcontractor  acquire  a  mechanic's 
Hen  unless  the  materials  furnished  by  him 
were  actually  incorporated  into  the  finished 
structure. 

It  Is  very  easy  to  see  why.  In  case  a  sub- 
contractor delivers  materials  to  the  principal 
contractor,  and  the  latter  immediately  sells 
them  elsewhere,  no  Hen  should  exist;  but  It 
is  not  easy  to  see  why.  In  case  the  materials 
actually  come  into  the  possession  and  con- 
trol of  the  owner  and  he  retains  or  disposes 
of  them,  there  should  not  result  a  lien  just 
as  well  as  in  the  ca6e  where  the  principal 
contractor  makes  a  like  delivery  into  the  pos- 
session of  the  owner.  The  statute  gives  the 
subcontractor  a  lien  for  furnishing  materials 
"In  any  of  the  cases"  named  in  the  sectiom 
giving  a  lien  to  the  principal  contractor,  and 
under  the  decisions  of  this  court  the  deliver- 
ing of  materials  into  the  control  of  the  own- 
er, regardless  of  the  subsequent  disposition  of 
them  by  such  owner,  is  one  of  the  cases  In 
which  the  principal  contractor  Is  given  a 
Hen. 

We  have  thus  dealt  somewhat  at  length 
with  the  Francis  Case  because  It  Is  confident- 
ly claimed  to  be  decisive  of  the  present  case, 
in  that  It  holds  that  actual  physical  Incor- 
t)oration  of  the  materials  into  the  structure 
Is  essential  to  every  subcontractor's  lien. 
Inasmuch  as  It  does  not  so  hold,  the  court 
approaches  the  present  case  in  no  way 
hampered  by  anything  which  is  said  in  that 
case,  nor  by  the  remarks  In  the  previous 
cases  cited  in  the  Francis  Case.  In  none  of 
the  cases  was  it  necessary  to  decide,  nor  did 
the  court  attempt  to  decide,  that  physical 
incorporation  of  the  materials  was  in  all 
cases  essential  to  the  Hen.  Starting  from 
this  basis,  the  question  here  really  is  wheth- 
er this  cofferdam,  after  Its  construction,  is 
properly  to  be  considered  as  an  appliance  or 
a  part  of  the  contractor's  plant,  like  a  port- 
able engine,  a  derrick,  a  steam  shovel,  or  tool 
shed,  or  as  a  collection  of  materials  furnish- 
ed "for  or  In  or  about"  the  erection  and  con- 
struction of  the  permanent  dam.  If  it  be 
an  appliance,  or,  as  said  in  the  McAuHffe 
Case,  a  part  of  the  contractor's  plant,  then  it 
Is  very  clear  that  there  can  be  no  Hen  for 
the  materials  which  went  into  It.  Appliances 
are,  generally  speaking,  things  which  are 
expected  to  be  used  again  and  again.  They 
are  in  effect  tools.  Appreciably  diminishing 
perhaps  in  usefulness  with  the  wear  and  tear 


of  each  building  contract  In  which  they  are 
used,  they  still  cannot  be  said  to  be  materials 
furnished  "for  or  in  or  about"  the  erec- 
tion of  any  given  structure,  although  after 
being  used  in  the  building  of  many  struc- 
tures they  finally  go  to  the  junk  heap.  The 
reason  for  this  rule  seems  very  plain,  and  no 
time  need  be  spent  in  demonstrating  its  cor- 
rectness. 

If  the  cofferdam  In  the  present  case 
though  constructed  specially  for  the  buUdlng 
of  the  dam  In  question,  was  capable  of  and 
intended  to  be  removed  and  used  in  builtling 
like  structures  elsewhere,  even  though  suf- 
fering serious  deterioration  each  time,  and 
susceptible  of  use  but  a  few  times,  it  might 
well  be  held  to  be  an  appliance  or  part  of 
the  contractor's  equipment;  but  such  was 
not  the  case,  and  herein  lies  the  difficulty. 
The  court  found  that  the  pUIng  material 
(constituting  nearly  one-sixth  of  the  Barker 
&  Stewart  claim)  was  substantially  destroy- 
ed by  use  In  the  cofferdam.  He  further 
found  that  a  major  portion  of  the  planks 
when  removed  were  capable  of  use  in  some 
other  similar  cofferdam,  and  that  the  lumber 
had  at  the  time  of  such  removal  a  value  of 
from  $4  to  $5  per  thousand  feet,  but  that 
since  such  removal  the  defendant  has  used  It, 
as  authorized  b^  the  contract,  in  tramways 
and  planking  in  carrying  but  the  contract 
at  the  completion  of  which  use  It  has  no 
value  except  for  firewood.  The  planks  cost 
$16  per  thousand  feet  The  words  "major 
portion"  are  not  very  definite;  but  it  seems 
quite  evident  from  the  opinion  of  the  court 
sent  up  with  the  record  that  it  does  not  mean 
much  more  than  half,  for  in  the  opinion  it 
Is  said  that  at  the  completion  of  the  work 
there  will  remain  about  50  per  cent  of  the 
lumber  furnished,  a  large  share  of  \yhich  will 
be  unfit  for  anything  but  fuel,  and  the  bal- 
ance fit  for  use  only  In  constructing  other 
cofferdams  and  worth  about  ^  per  thousand 
feet 

The  planks  constituted  three-fourths  of 
the  Barker  ft  Stewart  claim.  If  half  of  them 
could  be  used  for  another  cofferdam,  that 
would  mean  that  three-eighths  of  the  Barker 
&  Stewart  materials  survived  their  use  in  tlie 
cofferdam,  with  a  value  of  less  than  one- 
third  their  purchase  price,  while  the  bal- 
ance Is  either  completely  destroyed  or  has 
no  value  except  for   firewood. 

That  this  is  the  proper  construction  of  the 
findings  on  this  question  seems  also  quite 
certain  from  the  following  extracts  taken 
from  the  able  and  exhaustive  opinion  filed  by 
the  circuit  judge  in  deciding  the  case.  He 
says: 

"I  am  of  opinion  that  any  material, 
which  In  being  used  in  process  of  constroc- 
tlon  of  the  structure  is  so  changed  as  to  lose 
its  Identity  and  fitness  as  material  and  as  to 
become  junk  or  scrap  or  firewood,  is  'consum- 
ed,' and  should  be  treated  as  material  for 
which  a  Hen  is  given  if  It  was  consumed  by 
being  applied  directly  to  the  work  of  con- 
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structlon;  anJ  I  think  materials  are  applied 
directly  and  Intimately  enough  t&  create  a 
Hen  when  'they  are  consumed  by  being  di- 
rectly applied  to  substances  to  be  moved  or 
changed  to  make  a  place  for  the  structure 
or  to  be  incorporated  Into  It'  Geo.  H.  Samp- 
eon  T.  Ciommonwealth  [202  Mass.  826,  338] 
88  N.  B.  911,  91S. 

"Applying  this  rale,  I  tblnk  tbe  materials 
wUch  went  Into  the  cofferdam  and  were  nec- 
essarily 80  nsed  as  to  remain  In  the  bed  of 
the  rlrer  or  to  be  blown  to  pieces  In  taking 
out  the  cofferdam  or  broken  so  as  to  be  fit 
only  for  firewood  or  so  much  changed  as  to 
lose  their  Identity  as  lumber  and  timbers 
are  Ilenable,  and  I  am  of  the  opinion  that  the 
possibility  of  future  use  of  a  limited  por- 
tion of  such  materials  for  another  cofferdam 
does  not  take  away  the  right  of  Hen  for  that 
portion,  especially  In  view  of  the  testimony 
tbat  the  same  at  the  end  of  the  work  of  con- 
struction will  have  no  real  market  value  as 
materials,  but  might  be  worth  $4  or  $5  per 
thousand  feet  for  special  purposes. 

"These  materials  were  applied  directly  on 
tbe  construction  work  to  exclude  the  waters 
and  thereby  lay  bare  the  earth  and  rock  next 
to  be  removed,  thus  doing  the  first  work  of 
excavation.  Excluding  tbe  water  is  of  the 
same  nature  as  moving  the  earth;  both  be- 
ing necessary  to  reach  the  foundation  and 
make  way  for  tbe  laying  of  concrete.  These 
materials  have  been  so  completely  or  so  near- 
ly completely  consumed  that  In  my  opinion 
tbey  have  lost  their  identity  and  have  lost 
tbeir  fitness  for  any  future  use  to  any  ma- 
terial extent 

"Our  statute  gives  a  lien  for  'materials 
furnished  for  or  in  or  about  the  construc- 
tion.' It  does  not  give  a  Hen  for  tools,  ma- 
chinery, or  equipment,  but  it  Joes  for  'ma- 
terials.' I  cannot  see  how  tbe  lumber  and 
Iron  and  other  thin:gs  that  went  into  the 
cofferdam  can  be  looked  upon  In  any  sense 
as  tools  or  machinery  or  equipment.  Tbey 
are,  however,  essentially  in  their  nature, 
building  materials.  Tools,  machinery,  and 
equipment  survive  the  execution  of  tbe  par- 
ticular contract  in  their  Identical  nature  and 
are  usually  capable  of  being  rented  for  a 
particular  operation.  The  materials  that 
went  into  the  cofferdam  were  not  of  that  na- 
ture. No  contractor  would  dream  of  being 
able  to  lease  or  employ  such  materials  for 
tbe  Job.  Tbeir  life  and  substance  have 
gone  to  tbe  construction  of  tbe  dam  and 
tallrace." 

Tbe  condnslon  of  tbe  trial  court  was  bas- 
ed very  largely  upon  the  analogy  between  the 
present  case  and  a  class  of  cases  decided  in 
various  courts,  state  and  federal,  where 
mechanics'  liens  have  been  granted  for  tbe 
value  of  explosives  used  in  preparing  the 
ground  or  rock  for  the  building  of  the  struc- 
ture. In  these  cases  the  liens  have  been 
granted  upon  one  general  principle  or  idea, 
namely,  tbat  where  tbe  material  is  used  di- 
rectly upon  tbe  work  or  structure  itself,  in- 


strumental in  producing  the  final  result,  and 
Is  actually  consumed  in  the  use,  it  may  be 
said  that  in  every  true  sense  it  has  entered 
into  and  forms  a  part  of  the  completed  struc- 
ture. This  principle  has  been  affirmed  in 
tbe  following  cases:  Schaghttcoke  P.  Co. 
V.  G.  &  J.  R.  R.,  183  N.  T.  306,  76  N.  B.  163, 
2  L.  R.  A.  (N.  S.)  288,  111  Am.  St  Rep. 
751 ;  Hercules  P.  Co.  v.  K.  L.  &  J.  R.  R.,  113 
Tenn.  382,  83  S.  W.  354,  67  L.  R.  A.  487, 
106  Am.  St  Rep.  836;  Cal.  P.  Works  v.  B. 
T.  0.  H.  Gold  Mines  (Cal.)  22  Pac.  391; 
Giant-P.  Co.  v.  Flume  Co.,  78  Cal.  193,  20 
Pac.  419;  Glant-P.  Co.  v.  R.  R.  Co.  (C.  C.) 
42  Fed.  470,  8  L.  R.  A.  700;  Rapauno  C. 
Co,  V.  G.  &  N.  R.  R.,  59  Mo.  App.  6;  Samp- 
son V.  Commonwealth,  202  Mass.  326,  88  N. 
E.  911;  Keystone  M.  Co.  v.  Gallagher,  6 
Colo.  23.  None  of  tbe  statutes  under  wbldi 
liens  were  granted  in  these  cases  is  any 
broader  in  its  phraseology  than  tbe  Wiscon- 
sin statute,  and  most  of  them  are  not  as 
broad. 

In  Massachusetts  it  bad  previously  been 
decided  that  there  could  be  no  Hen  for  ma- 
terials which  did  not  form  a  part  of  the  com- 
pleted structure  (Boston  F.  Co.  v.  DImock, 
158  Mass.  552,  33  N.  E.  G47),  but  it  was  said 
tbat  explosives  so  used  and  consumed  did 
in  a  general  sense  enter  Into  tbe  completed 
structure. 

The  logic  of  these  decisions  plainly  does 
not  rest  upon  the  explosive  character  of  the 
material,  nor  upon  the  extreme  rapidity  of 
its  consumption,  but  upon  tbe  fact  ttiat  It  Is 
consumed  necessarily  In  the  process  of  con- 
structing tbe  building  or  other  structure,  and 
that  its  life  has  gone  into  the  fabric  of  tbe 
structure  as  effectively  as  has  the  stone  or  tbe 
cement  or  the  lumber  which  retains  its  exist- 
ence as  a  part  of  the  structure.  Is  that  tbe 
case  with  the  materials  in  question  here? 
We  are  of  opinion  that  this  question  must 
be  answered  in  the  affirmative.  The  circuit 
judge  aptly  says  that  they  have  lost  their 
identity  and  fitness  for  any  future  use  to  any 
material  extent  "Their  life  and  substance 
have  gone  to  tbe  construction  of  tbe  dam 
and  tallrace."  The  fact  tbat  paltry  sums 
might  be  realized  were  the  lumber  to  be  sold 
for  firewood  and  tbe  hardware  for  scrap  iron 
seems  too  slight  a  fact  to  have  any  material 
or  substantial  bearing. 

It  is  certainly  true  that  this  doctrine  must 
be  carefully  guarded,  or  it  may  be  carried  to 
extreme  and  fanciful  lengths.  Thus  it  might 
be  argued  that  upon  the  same  principle  coal 
that  Is  used  In  portable  engines,  oil  that  is 
used  In  tbe  lubrication  of  building  machin- 
ery, and  even  food  which  is  eaten  by  laborers, 
are  all  consumed  in  the  construction  of  tbe 
building  and  hence  are  Ilenable  materials. 
But  all  these  things  seem  quite  plainly  dis- 
tinguishable. They  are  at  least  one  step  fur- 
ther removed  from  the  actual  work  of  con- 
struction. They  have  neither  physical  con- 
tact nor  Immediate  connection  with  the  struc- 
ture at  any  time.    They  are  used  only  to  fa- 
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cUltate  and  make  possible  the  operation  of 
tools,  machinery,  or  men,  which  in  tbelr  turn 
act  upon  the  structure.  The  authorities  are 
unanimous  in  holding  that  no  lien  accrues 
for  such  materials.  Sampson  v.  Common- 
wealth, 202  Mass.  326,  88  N.  B.  OU ;  PhUa- 
delphla  y.  Malone,  214  Pa.  90,  63  AU.  539; 
Standard  OH  Co.  t.  Lane,  75  Wis.  636,  44  N. 
W.  644,  7  Ij.  R.  a.  191 ;  Luttrell  ▼.  Railway 
Co.,  110  Tenn.  482,  105  S.  W.  565,  123  Am. 
St.  Rep.  737. 

Appellants  rely  with  confidence  upon  the 
cases  of  Kennedy  t.  Commonwealth,  182 
Mass.  480,  65  N.  E.  828,  and  Oppenhelmer  v. 
Morrell,  118  Pa.  189, 12  Atl.  307.  In  the  first 
of  these  cases.  It  was  held  that  no  lien  at- 
taches for  lumber  used  in  the  construction  of 
forms  to  hold  concrete  in  place  during  the 
process  of  building,  which  forms  were  after- 
wards removed  and  used  several  times  in 
other  buildings  for  like  purposes.  In  the  sec- 
ond, It  was  held  that  no  lien  attached  for 
lumber  furnished  to  a  bricklayer  for  the  erec- 
tion of  temporary  scaffolding  In  order  to  lay 
brick ;  the  lumber  not  being  Intended  to  go 
Into  the  building  itself,  but  to  be  removed. 
In  both  cases  the  doctrine  was  stated  that 
the  materials  must  enter  into  the  completed 
structure;  but  It  is  also  apparoit  in  both 
cases  that  the  materials  were  regarded  as 
appliances  or  tools,  and  not  as  materials 
within  the  meaning  of  the  lien  laws.  So  far 
as  the  concrete  forms  are  concerned,  we  are 
inclined  to  agree  that,  where  such  forms  are 
removed  and  are  intended  to  be  and  in  fact 
are  used  again  and  again  In  other  buildings, 
they  should  properly  be  regarded  as  alli- 
ances; the  lumber  of  which  they  are  made 
is  not  furnished  "for,  In  or  about"  any  glvoi 
structure.  As  to  the  scaffolding  case,  it  Is  to 
be  remembered  that  the  Pennsylvania  court 
In  the  same  case  says  that  the  mechanic's 
lien  law  is  class  legislation,  and  its  scope  is 
not  to  be  unnecessarily  enlarged  by  a  too 
liberal  construction.  It  would  seem,  also,  al- 
though nothing  is  said  upon  the  point  In  the 
case,  that  the  scaffolding  was  removed  and 
was  capable  of  being  used  again  and  again 
for  the  same  purpose.  Of  course,  if  this 
were  the  case,  there  would  be  a  strong  argu- 
ment that  it  merely  formed  an  appliance  or 
a  part  of  the  contractor's  equipment  There 
may  well  be  substantial  differences  in  scaf- 
foldings so  far  as  the  lien  laws  are  concern- 
ed. If  a  contractor  has  scaffolding  which 
he  takes  from  one  Job  to  another,  it  wonld 
seem  pretty  clearly  to  be  a  part  of  his  equip- 
ment and  not  to  be  charged  up  as  building 
materials  against  the  first  building  on  which 
It  is  used;  but  if  a  carpenter  contractor 
building  a  woodm  house  Incidentally  used 
some  of  the  lumber  purchased  for  the  Job  for 
temporary  scaffolding,  taking  it  down  after 
It  serves  Its  purpose,  and  using  such  of  it  as 
may  be  usable  in  building  operations,  and 
rejecting  such  as  had  become  unfit  for  bnild- 


Ing  purposes  by  reason  of  its  use  for  scaffold- 
ing, the  question  whether  a  lien  would  attach 
for  the  entire  quantity  of  lumber,  inclading 
the  part  which  had  been  made  worthless  as 
lumber  by  its  use  for  scaffolding,  would  l>e 
an  entirely  different  one.  As  the  case  is  not 
before  us,  we  express  no  opinion  on  the  ques- 
tion, and  we  have  discussed  these  two  cases 
simply  to  show  their  nonapplicability  to  the 
case  at  bar. 

But  one  further  question  requires  consider- 
ation. The  Marshall-Wells  Hardware  Com- 
pany do  business  at  Dnluth,  Minn.,  and  as  a 
convenience  to  Painter  they  advanced  the 
freight  on  the  hardware  which  they  sold  and 
shipped  to  him,  amounting  to  $72.81,  and  the 
court  allowed  this  amount  on  the  theory 
that  it  was  in  substance  a  part  of  the  pur- 
chase price  of  the  materials.  It  is  objected 
that  it  was  not  agreed  in  advance  that  the 
freight  charges  were  to  be  part  of  the  price 
of  the  goods.  Looking  at  the  substance  of 
things  rather  than  their  names,  we  think 
that  the  item  was  properly  allowed  as  a  part 
of  the  purchase  price  of  the  material,  al- 
though it  may  be  called  an  advance  of  mon- 
ey. Had  the  contract  been  to  deliver  the 
goods  in  Wansau  freight  prepaid,  the  plain- 
tiffs would  unquestionably  have  added  the 
freight  to  the  purchase  price,  and  It  would 
as  unquestionably  have  been  allowed.  The 
exact  form  of  the  transaction  cuts  little  fig- 
ure. We  think  the  amount  was  properly  al- 
lowed as  part  of  the  delivered  purchase  price. 
27  Cyc.  44,  and  cases  cited  in  note  47. 

Judgment  afltoned. 

SIEBECEER,  J.,  took  no  part 


GAASTRA  T.  KENOSHA  OOUNTT  «t  sL 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 

1.  MuwiciPAi.  CoRPOBATioNS  (S  513*)— Street 
AssKssMEiTTB— Avoidance — Limitations. 

St  1888,  {  926-197,  provides  that  every 
action  or  proceeding  to  avoid  any  special  as- 
sessment or  tax  levied  pursuant  to  the  same, 
or  to  restrain  the  levy  of  such  taxes  or  a  sale 
of  land  for  the  nonpayment  thereof,  shall  be 
brought  within  9  months  from  the  end  of  the 
period  of  30  days  limited  by  the  city  improve- 
ment notice  provided  for  by  section  925—191, 
and  not  afterwards.  Held  that,  where  com- 
plainant failed  to  sue  to  set  aside  a  street  as- 
sessment because  of  alleged  failure  of  a  con- 
tractor to  comply  with  the  specifications  nntil 
17  months  after  the  expiration  of  the  30-day 
period  referred  to,  his  action  was  barred. 

[Ed.   Note. — For   other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  513.*] 

2.  MtTNiciPAi,  OoRPOKATioRs  (I  513*)— Stbeet 

IMFBOVEIIBNTS  —  SPBCIAI.     ASSBSSXIRTS  — 

Pbocebdirgs    to    Attack  —  LmiTATioifS  — 

AuTHOBiTT  or  Leoislatdbk. 

The  Legislature  has  power  to  limit  the  time 
in  which  a  party  may  attack  tax  proceedings. 

[Ed.   Note.— For   other  cases,    see   Manidpal 
Corporations,  Dee  Dig.  i  513.*] 


•For  otbw  case*  see  lam*  topic  and  sacUon  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  SarlM  *  R«p'r  Indaa 
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Appeal  from  Circuit  Court,  Kenosha  Conn- 
ty;  E.  B.  Belden,  Judge. 

Suit  by  Douwe  Oaaatra  against  the  Coun- 
ty of  Kenosha  and  others.  From  orders  sus- 
taining demurrers  to  and  dismissing  the 
complaint,  plaintiff  appeals.  AlBrmed  and 
remanded,  with  directions. 

This  is  an  action  to  set  aside  certain  spe- 
cial asaeesments  for  street  Improyements 
and  to  restrain  their  enforcement  and  col- 
lection, and  for  the  surrender  and  cancella- 
tion of  the  paring  bonds  Issued  pursuant  to 
an  assessment  of  benefits.  The  curbing,  pav- 
ing, and  Improvement  of  Crate  street.  In  the 
city  of  Kenosha,  was  begun  and  completed  In 
1907.  The  improTemoit  was  ordered  by  the 
common  council  upon  the  petition  of  the 
owners  of  more  than  one-half  of  the  front- 
age of  the  lota  upon  the  portion  which  It 
proposed  to  improve.  The  appellant  Is  the 
owner  of  about  20  lots  on  this  portion  of  the 
street  and  was  one  of  the  petitioners.  The 
contract  was  awarded  to  the  defendant  John 
O.  Jones,  and  was  completed  under  the  su- 
pervision of  a  city  inspector.  The  common 
council  had  determined  the  amount  of  bene- 
fits on  account  of  the  improvement  to  be 
paid  by  the  real  estate,  and  had  served  no- 
tice of  the  proposed  bond  issue  for  the 
amounts  charged  against  the  real  estate. 
The  work  was  accepted  by  the  city,  and  pav- 
ing bonds  were  issued  to  the  contractor  for 
the  unpaid  assessments.  The  plaintiff  had 
Riven  notice  protesting  against  the  assess- 
ment and  bond  issue,  and  refused  to  pay  the 
'special  assessments  against  his  lots  for  this 
Improvement,  and  they  were  returned  to  the 
county  treasurer  as  delinqurait  taxes.  Prior 
to  the  delinquent  tax  sale  day,  set  for  May 
16,  1909,  the  plaintiff  insUtuted  this  action 
and  obtained  a  preliminary  Injunctlonal  or- 
der enjoining  the  county  treasurer  from  sell- 
ing the  plaintifTs  property  for  the  delin- 
quent taxes  based  upon  the  special  assess- 
ment for  this  improvement. 

The  complaint  alleges  that  the  work  was 
not  done  in  accordance  with  the  contract, 
and  specifies  the  main  particulars  In  which 
the  work  is  defective,  stating  that  no  sand 
was  placed  either  at  the  bottom  or  back  of  the 
curbing,  as  provided  by  the  contract;  that 
the  curhlng  was  improperly  set,  did  not  stay 
In  place,  that  the  line  of  It  was  rough  and 
unevMi,  and  did  not  hold  the  pavement  prop- 
erly In  place;  and  that  the  crushed  stone 
and  sand  foundation  for  the  brick  pavement 
was  greatly  deQdent  In  quantity,  and  was 
not  of  eight  Inches  of  crushed  stone  and  one 
inch  of  sand,  the  amounts  provided  by  the 
contract  It  is  also  alleged  that  the  price 
for  the  work  done  was  excessive.  The 
plaintiff  alleges  his  willingness  to  pay  his 
Just  share  of  the  reasonable  value  of  the 
work  actually  done  In  case  of  ja  reassess- 
ment, or  to  pay  the  assessments  against  bis 
lots  when  the  work  Is  completed  according 
to    the   contract     The  plaintiff  also   com- 


plains because  no  opportunity  was  given  him 
to  do  the  work  himself  pursuant  to  the 
terms  of  the  dty  charter. 

The  court  sustained  demurrers  to  tlie 
complaint  and  to  the  amended  complaint. 
The  county  of  Kenosha  and  the  county  treas- 
urer did  not  answer.  The  demurrers  to  the 
second  amended  complaint  were  sustained 
on  the  ground  that  the  facts  alleged  showed 
that  the  plaintiff  was  estopped  from  invok- 
ing the  equitable  relief  prayed  for  because 
be  bad  acquiesced  in  the  doing  of  the  work 
by  the  city  and  on  the  ground  that  the  stat- 
ute of  limitation  had  run  against  the  en- 
f orcement  of  a  cause  of  action  of  the  nature 
relied  on  by  the  plaintiff  under  the  facts 
stipulated  into  the  complaint  The  court 
also  ordered  that  the  preliminary  Injunction 
restraining  the  sale  of  the  lots  for  delin- 
quent taxes  should  be  set  aside  and  dis- 
solved. 

After  the  decision  of  the  court  sustaining 
the  demurrers,  the  defendant  city  moved 
that  the  action  be  dismissed  because  the  ac- 
tion was  not  begun  within  the  time  limited 
by  section  925—197,  Stats.  1898.  It  was 
orally  stipulated  in  open  court  by  the  coun- 
sel for  the  respective  parties  that  the  com- 
plaint should  be  deemed  amended  so  as  to 
allege  that  the  action  was  not  commenced 
until  more  than  17  months  after  the  expira- 
tion of  90  days  from  the  date  of  the  notice 
prescribed  by  section  925—191,  Stats.  This 
stipulation  was  reaflBrmed  in  this  court  upon 
the  argument,  and  Is  to  be  treated  as  a  part 
of  the  record.  The  court  found  that  the  ac- 
tion was  not  commenced  within  the  period 
limited  by  section  925 — 197,  Stats.,  and  or- 
dered the  complaint  dismissed. 

Henry  J.  Hastings,  for  appellant  John  C. 
Slater  and  Calvin  Stewart,  for  respondent 
City  of  Kenosha.  Palmer  &  Gittlngs,  for 
respondent  John  O.  Jones. 

SIEBECKER,  J.  (after  stating  the  facts 
as  above).  The  allegations  of  the  complaint 
do  not  set  forth  any  grievance  of  the  plaintiff 
pertaining  to  irregularities  in  the  proceed- 
ings taken  by  the  common  council  in  the 
final  determination  of  the  benefits  to  be  i)ald 
by  the  real  estate  on  account  of  the  improve- 
ment, and  hence  no  question  arises  as  to  the 
council's  failure  to  comply  with  the  calls  of 
the  statute  respecting  the  proceedings  au- 
thorizing the  Improvement  and  making  the 
assessment  of  the  benefits  thereof  to  be  paid 
by  the  real  estate  liable  therefor.  The  al- 
legations of  the  complaint  aver  that  the  city 
officers  were  in  default  through  their  failure 
to  enforce  the  terms  and  conditions  of  the 
contract  for  the  improvement  provided  and 
required  by  the  plans  and  speciflcatlons  for 
the  improvement  as  adi^ted  by  the  common 
council.  In  effect,  the  claim  of  the  plaintiff 
is  that  the  city  officers  fraudulently  omitted 
in  several  particulars  to  require  the  contrac- 
tor to  furnish  the  improvements  called  for  by 
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the  plans  and  Bpeciflcations  so  adopted  by 
tbe  common  council  and  contracted  to  be 
furnished.  Tbe  two  material  defaults  of  tbe 
city  on  which  the  appellant  lays  stress  are 
that  tbe  contractor  failed  to  construct  the 
curbing  and  to  provide  the  crushed  stone  and 
sand  foimdation  for  the  brick  pavement,  as 
required  by  the  plans  and  specifications  and 
the  contract,  and  that  the  city  through  its. 
officers  wrongfully  accepted  the  iviperfect 
and  incomplete  work,  which  so  failed  to  com- 
ply with  the  specifications  for  the  improve- 
ment as  contracted  for,  and  thus  the  default 
on  tbe  part  of  the  city  authorities  operated 
to  charge  as  the  costs  of  the  improvement 
work  and  material  not  furnished  by  the 
contractor;  such  amounts  being  wrongfully 
iudnded  as  benefits  on  account  of  such  Im- 
provement by  assessing  them  against  the 
real  estate  owned  by  the  plaintifT.  The  trial 
court  held  that  the  plaintiff  was  estopped 
from  obtaining  relief  by  his  silence  and  ac- 
quiescence in  permitting  tbe  city  and  tbe 
contractor  to  proceed  with  the  Improvement 
as  they  did,  thereby  inducing  both  the  city 
and  the  contractor  to  believe  that  it  was 
satisfactory  to  him,  and  the  court,  further- 
more, found  that,  if  the  plaintiff  had  stated 
facts  sufficient  for  relief,  the  action  was 
barred  by  the  limitations  prescribed  by  sec- 
tion 925 — 197,  Stats.  As  we  view  the  case, 
we  need  not  determine  whether  or  not  the 
trial  court  ruled  correctly  In  holding  that 
tbe  plalntift  was  precluded  by  bis  conduct 
from  prosecuting  the  action. 

[1]  From  the  facts  stated  in  the  complaint 
as  amended,  It  appears  that  17  months  in- 
tervened between  the  end  of  the  30-day  pe- 
riod, limited  by  the  city  improvement  notice 
provided  by  section  925 — 191,  Stats.,  and  the 
date  of  the  commencement  of  the  action. 
Section  925—197,  Stats.,  provides:  "Every 
action  or  proceeding  to  avoid  any  of  the 
special  assessments  or  taxes  levied  pursuant 
to  tbe  same,  or  to  restrain  the  levy  of  such 
taxes  or  tbe  sale  of  lands  for  the  non-pay- 
ment of  such  taxes,  shall  be  brought  within 
nine  months  from  the  end  of  the  period  of 
thirty  days  limited  by  tbe  city  Improvement 
notice  provided  for  by  section  925 — 191,  and 
not  thereafter."  The  only  cases  excepted 
from  this  limitation  are  those  "where  the 
lands  are  not  liable  to  the  assessment,  or  tbe 
city  luiB  no  i>ower  to  make  any  such  assess- 
ment, or  the  amount  of  tbe  assessment  has 
been  paid  or  a  redemption  made."  Assuming, 
but  not  deciding,  that  the  facts  aUeged  in 
the  complaint  constitute  a  cause  of  action. 
It  is  obvious  that  the  complaint  would  still 
state  no  cause  of  action  within  any  of  these 
exceptions  to  this  section  of  the  statute.  It 
Is  not  questioned  but  that  the  lands  are  li- 
able for  taxation  for  street  Improvements 
authorized  by  law  If  properly  ordered  by 
the  common  council  of  the  city  pursuant  to 
the  powers  conferred  on  It    It  appears  that 


the  proceedings  of  the  common  council  In  or- 
dering this  improvement  were  within  its 
Jurisdiction.  T!be  plalntilf  In  his  complaint 
concedes  this,  but  proceeds  to  assail  and.  im- 
peach tlie  taxes  for  the  default  of  tbe  com- 
mon council  to  properly  execute  the  ccmtracC 
for  the  improvement 

[2]. The  question,  under  the  facts  stated. 
Is  whether  the  plaintiff  is  in  a  position  to  at- 
tack tbe  proceedings  in  the  light  of  the  pro- 
visions of  section  925—197,  Stats.    The  right 
of  the  Legislature  to  limit  the  time  witbtn 
which  a  party  may  attack  a  tax  proceeding 
is  well  recognized  and  established.    Rugbies 
V.  Fond  du  Lac  County,  63  Wis.  205,  23  N.  W. 
416,   and  cases  there  cited.     The  Intent   of 
the  statute  in  question  is  expressed  by   its 
context  declaring  that:  "This  limitation  sball 
cure  all  defects  in  the  proceedings,  and  de- 
fects of  power  on  the  part  of  the  officers 
making  the  assessment"  excepting  therefrom  . 
only    those    cases    specifically    enumerated 
and   heretofore  noted.     We  are  persuaded 
that  tbe  facts  alleged  ia  the  amended  com- 
plaint  clearly  show  that  the  plaintlfl  has 
suffered  the  time  to  pass  within  which  be 
can  commence  an  action  for  the  relief  be 
seeks  in  this  suit    The  provisions  of  section 
925—197,  Stats.,  limit  the  time  to  0  months 
from  the  end  of  tbe  period  of  30  days  of  the 
city  Improvement  notice.     This  action   was 
not  commenced  until  17  months  after  the  ex- 
piration of  such  so-day  period,  and  hence  the 
limitation  of  section  925 — 197,  Stats.,  became 
operative  before  the  plaintiff  commenced  this 
action.     He  is  therefore  barred  from  maln-w 
taining  the  same. 

As  heretofore  indicated,  the  question  of 
whether  or  not  the  complaint  stated  sufficient 
facts  to  constitute  a  cause  of  action  is  not 
discussed  or  considered  nor  determined  and 
decided.  For  tbe  purpose  of  determining 
whether  or  not  such  an  action  as  plaintiff 
claims  to  have  alleged  Is  barred  by  tbe  lim- 
itations of  section  925 — 197,  Stats.,  we  have 
assumed  that  the  complaint  states  snch  a 
cause  of  action. 

The  order  sustaining  the  demurrer  to  tbe 
complaint  is  affirmed,  and  the  cause  is  re- 
manded, with  directions  to  award  judgment 
of  dismisBal  of  the  action. 


PIPPIN  V.  BOXER  et  al. 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 

1.  PucADiNo  (8  406*)  — CoMPLAiKT  — Objec- 
tions  —  ADEqCATB     BKUBDT     AT     LaW    — 

Waivkb. 

An  objection  to  a  oomplaint  that  plaintiff 
has  an  adeqaate  remedy  at  law  la  waived,  un- 
less made  by  demurrer  or  answer. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  i{  1366-1365 ;    Dec.  Dig.  S  408.*] 

2.  Vendor  ard  PtTBCHASKB  (i  232*)— Notick 
—Possession— EnntCT. 

Where  plaintiff  was  in  poMession  of  land 
when  defendant  R.  purchased  the  same  from 
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ber  codefendant,  R.  was  chargeable  witb  notice 
of  all  the  facts  which  a  reasonable  inqniry 
would  hare  disclosed,  notwithstanding  plaintifPi 
conveyance  to  B-'s  grantor  was  by  warranty 
deed. 

[Eid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cmt  Dig.  ii  640-662;  Dec  Dig.  t 
232.*] 

3.  Vendor  and  Pqrchabes  (f  232*)— Fobses- 
810N— Bona  Fide  Pukciiaser— Notice. 
Plaintiff  contracted  to  convey  his  equity 
in  certain  lands  to  defendant  B.  in  exchange 
for  certain  Missouri  land  which  B.  claimed  to 
own,  and  which  he  r^resented  to  l>e  of  a  speci- 
fied character,  and  agreed  to  convey  to  plaintiff 
in  60  days.  Plaintiff  conveyed  his  lana  to  de- 
fendant by  warranty  deed  solely  in  consldera- 
tioQ  of  the  ezchanj^e,  but  defendant  never  con- 
veyed the  Missouri  land  to  plaintiff,  and  never 
had  or  procured  any  title  thereto,  nor  was  the 
same  of  the  character  represented,  but  B.,  with- 
in the  60  days  and  while  plaintiff  remained  in 
possession,  conveyed  the  land  he  had  received 
from  plaintiff  to  defendant  R.  Held,  that  R.. 
by  reason  of  plaintiffs  possession,  was  charged 
with  notice  of  the  contract  between  plaintiff 
and  B.,  and  that  the  same  had  not  been  per- 
formed, notwithstanding  at  the  time  of  the  con- 
veyance to  her  pltJntifl  had  not  discovered  B.'s 
fraud,  and  hence  R.  was  not  a  t)ona  fide  pur- 
chaser. 

(Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  640-662;  Dec.  Dig.  i 
232.*] 

Appeal  from  Clrcnit  Court,  BnBk  County ; 
J.  K.  Parlsb,  Judge. 

Action  by  Walter  H.  Pippin  against  W.  S. 
Boyer  and  another.  Judgment  for  plaintiff, 
and  defendants  appe&I.    Affirmed. 

This  action  was  brought  to  cancel  a  deed 
from  plaintiff  to  defendant  Boyer  for  fraud 
and  want  of  consideration,  also  to  cancel  a 
deed  from  defendant  Boyer  to  defendant 
Alice  M.  Richards,  on  the  ground  tbat  said 
Alice  M.  Richards  bad  notice  of  the  fraud 
and  equities  existing  between  tbe  plaintiff 
and  Boyer. 

The  complaint  sets  up  that  the  plaintiff,  on 
August  31,  1907,  was  the  owner  of  120  acres 
of  land  in  Rusk  county.  Wis.,  of  the  value  of 
$1,800,  which  land  was  incumbered  by  a 
mortgage  of  $800 ;  that  on  said  day  defend- 
ant Boyer  agreed  to  exchange  therefor  40 
acres  of  land  in  Barry  county.  Mo.,  which 
land  Boyer  repreeeuted  as  situate  three  miles 
south  of  Cassville,  Mo.,  slightly  roiling,  tbat 
10  acres  thereof  were  timbered  and  the  re- 
mainder part  of  an  old  ranch,  fit  for  culttva- 
tlon  and  worth  $1,000,  while  in  truth  and  In 
fact  said  land  was  situate  eight  miles  from 
CassTllIe,  was  rough  and  covered  with  brush, 
and  not  capable  of  l>elng  cultivated ;  that  re- 
lying upon  such  representations  plaintiff  en- 
tered Into  a  contract  In  writing  with  de- 
fendant Boyer  to  exchange  tbe  Rusk  county 
land  for  Beyer's  40  acres  in  Missouri,  which 
Boyer  agreed  to  convey  to  plaintiff  by  war- 
ranty deed  in  60  days ;  that  relying  upon  the 
representation  of  defendant  Boyer  plaintiff, 
on  August  31, 1907,  executed  and  delivered  to 
defendant  Boyer  a  deed  of  his  land  In  Rusk 
county,  subject  to  the  mortgage ;  that  on  the 


28th  day  of  September,  1907,  said  deed  was 
duly  recorded  in  the  office  of  the  register  of 
deeds  for  Rusk  county.  Wis. ;  that  tbe  plain- 
tiff did  not  discover  the  fraud  until  April, 
1908;  tbat  defendant  Boyer  prior  to  April, 
1908,  neglected  and  refused  to  transfer  to  the 
plaintiff  the  Missouri  land,  and  refused  to 
comply  witb  the  terms  of  his  contract  within 
60  days  as  agreed,  or  at  any  time;  that  de- 
fendant Boyer  never  owned  the  Missouri 
land,  or  any  interest  therein ;  tliat  after  the 
expiration  of  the  60  days  and  at  other  times 
plaintiff  demanded  a  reconveyance  to  him  of 
bis  land  in  Rusk  county;  that  plaintiff  re- 
mained in  tbe  open  and  notorious  possession 
of  said  land  in  Rusk  county  at  all  times  since 
August  31,  1907 ;  that  on  October  7,  1907,  de- 
fendant Boyer  conveyed  said  land  in  Rusk 
county  to  defendant  Alice  M.  Richards  and 
on  the  16th  day  of  October,  1907,  said  deed 
to  Alice  M.  Richards  was  recorded  in  tbe 
.office  of  the  register  of  deeds  for  Rusk  coun- 
ty; that  Alice  M.  Richards  had  Imowledge 
and  information  of  the  fraudulent  represen- 
tations upon  which  the  conveyance  of  plain- 
tiff to  defendant  Boyer  of  the  Rusk  county 
land  was  procured,  and  of  tbe  fact  that  de- 
fendant Boyer  never  owned  or  bad  any  inter- 
est in  the  Missouri  land,  and  of  the  fact  that 
plaintiff  never  relinquished  possession  of  the 
land  In  Rusk  county.  The  complaint  de- 
mands Judgment  against  the  defendants,  that 
tbe  deed  to  Boyer  be  adjudged  to  have  been 
obtained  from  plaintiff  by  fraud,  and  that  It 
be  canceled  and  the  title  to  said  land  be  ad- 
judged in  plaintiff,  and  tbat  the  deed  from 
Boyer  to  defendant  Alice  M.  Richards  be 
adjudged  void  as  against  tbe  plaintiff  and 
canceled,  and  tor  general  relief. 

The  answers  admit  the  ownership  of  the 
Rusk  county  land  by  plaintiff  and  tbe  con- 
veyance of  tbe  same  to  the  defendant  Boyer. 
subject  to  the  mortgage ;  also  the  conveyance 
from  Boyer  to  Alice  M.  Richards  and  the 
recording  of  both  deeds,  and  deny  all  other 
allegations  of  the  complaint;  and  further 
set  up  the  conveyance  in  good  faith  for  value 
to  defendant  Alice  M.  Richards. 

On  the  trial  the  complaint  was  amended 
by  setting  up  the  insolvency  of  the  defend- 
ant Boyer.  Tbe  court  found  that  on  or  about 
August  31,  1907,  plaintiff  was  tbe  owner  of 
the  land  described  in  the  complaint,  and  tbat 
on  the  above-named  day  plaintiff  sold  said 
land  to  defendant  Boyer  and  made,  executed, 
and  delivered  to  said  Boyer  a  warranty 
aeed  thereof ;  that  said  sale  of  said  land  was 
made  and  said  deed  executed  and  delivered  to 
Boyer  without  any  consideration  wliatever, 
and  upon  false  and  fraudulent  representa- 
tions made  by  said  Boyer  to  and  relied  upon 
by  plaintiff;  that  on  the  7th  day  of  Octo- 
ber, 1907,  said  Boyer  by  deed  conveyed  said 
land  to  the  defendant  Richards,  which  deed 
was  recorded  October  15,  1907;  that  at  all 
times  subsequent  to  August  31,  1907,  and  up 
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to  and  Inclndlns  the  dates  of  tbe  execution 
and  recording  of  said  deed  to  Richards  and 
subsequent  thereto,  plaintlif  was  in  open  and 
notorious  possession  of  said  premises  and  an 
actual  resident  thereof ;  that  defendant  Boy- 
er  was  Insolvent  at  the  time  he  conveyed  to 
the  defendant  Richards;  that  the  defendant 
Richards  had  knowledge  of  the  insolvency 
of  defendant  Boyer ;  that  the  defendant  Rich- 
ards knew,  or  upon  inquiry  might  have 
known,  the  circumstances  surrounding  the 
conveyance  of  said  premises  by  plaintiff  to 
Boyer  and  the  fraudulent  nature  thereof,  and 
was  in  possession  of  such  facts  at  the  time 
of  the  execution  of  the  deed  to  her  as  placed 
her  upon  her  inquiry,  which,  if  prosecuted 
with  ordinary  diligence,  would  have  led  her 
to  discover  the  fraud  of  her  grantor  in  ob- 
taining his  title.  The  court  concluded  that 
the  deed  from  the  plaintiff  to  defendant  Boy- 
er, and  the  deed  from  defendant  Boyer  to 
defendant  Richards,  were  each'  void,  and 
should  be  set  aside,  and  that  plaintiff  should 
have  his  costs  herein  against  the  defmdant 
Richards. 

Judgment  was  entered  accordingly  in  favor 
of  the  plaintiff,  from  which  this  appeal  was 
taken. 

C.  O.  ft  A.  E.  Coe,  for  appellants.  Thomas 
ft  Carow,  for  respondent 

KBRWIN,  J.  (after  stating  the  facts  as 
above).  The  appellant  attacks  the  sufficiency 
of  the  complaint  on  the  ground  that  it  ap- 
pears therefrom  that  plaintiff  Iiad  an  ade- 
quate remedy  at  law.  And  farther  appel- 
lants contend  on  the  merits  that  the  findings 
are  not  supported  by  the  evidence,  and  that 
the  court  erred  as  matter  of  law  in  finding 
that  plaintiff  was  entitled  to  Judgment. 

[1]  1.  The  objection  to  the  complaint  can- 
not avail  the  appellant,  even  if  it  be  conced- 
ed that  the  complaint  failed  to  state  a  good 
cause  of  action,  for  the  reason  that  objection 
thereto  on  that  ground  was  not  seasonably 
made.  An  objection  to  the  complaint  on  the 
ground  that  the  plaintiff  has  an  adequate 
remedy  at  law  must  be  made  by  demurrer  or 
answer,  or  it  is  waived.  Midlothian  I.  M. 
Co.  V.  Dahlby  et  al.,  108  Wis.  195,  84  N.  W. 
162;  Bigelow  et  al.  v.  Washburn  et  al.,  98 
Wis.  553,  74  N.  W.  362;  Meyer  v.  Garth- 
waite  et  al.,  92  Wis.  671,  66  N.  W.  704; 
Sweetser  et  al.  v.  Silber  et  al.,  87  Wis.  102, 
58  N.  W.  239;  Sherry  v.  Smith  et  al.,  72  Wis. 
330,  39  N.  W.  556.  In  the  cdse  before  os  no 
objection  was  made  to  the  complaint  ty  de- 
murrer or  answer,  or  even  by  objection  to 
evidence  under  the  complaint;  therefore  it 
becomes  unnecessary  to  consider  whether  up- 
on the  face  of  the  complaint  it  appeared  that 
the  plaintiff  had  an  adequate  remedy  at  law. 

2.  We  think  the  findings  are  supported  by 
the  evidence,  and  shall  spend  no  time  in  dis- 
cussing the  errors  assigned  under  that  head. 
The  representations  upon  which  plaintiff  re- 
lied and  conveyed  bis  land  to  defendant  Boy- 


er being  false  and  fraudnlenfly  made,  and 
the  consideration  for  the  conveyance  to  Boy- 
er having  failed,  the  plaintiff  was  entitled  to 
rescind.    Moreover  the  insolvency  of  Boyer 
left  plaintiff  without  any  other  remedy.     [21 
The  serious  question  in  the  case  is  whether 
the  possession  by  plaintiff  after  his  convey- 
ance to  Boyer  was  sufficient  to  charge  Rich- 
ards with  notice  of  the  plaintiff's  rights  un- 
der his  contract  with  Boyer.    It  is  insisted 
by  appellant  that  the  possession  by  plaintiff 
was  no  notice  to  defendant  Richards,  because 
the  deed  from  plaintiff  to  Boyer  was  a  war- 
ranty deed,  and  moreover  that  plaintiff  not 
having  discovered  the  fraud  at  the  time  of 
execution  and  delivery  of  the  deed  to  Rich- 
ards plaintitTs  possession  could  only  be  no- 
tice of  what  he  knew  at  the  time  Boyer  deed- 
ed to  Richards,  and  ttiat  the  pnoibf  shows 
that  plaintiff  was  to  remain  on  the  premises 
only  until  notified  to  move  therefrom.     Bnt 
it  will  be  remembered  that  the  sole  consid- 
eration for  tlie  Rusk  county  land  was  the 
conveyance  of  the  Missouri  land,  of  the  char- 
acter r^resented,  within  00  days,  and  the 
agreement  to 'convey  was  in  writing,  so  all 
the  equities  of  the  plaintiff  under  the  agree- 
ment could  have  been  discovered  by  mere  in- 
iiuiry  of  plaintiff  as  to  the  extent  of  his 
rights.    The  plaintiff  being  In  possession  of 
the  land  when  defendant  Richards  purchas- 
ed, she  was  chargeable  with  such  notice  as 
reasonable    inquiry    would    have    disclosed. 
This  is  the  rule  of  constructive  notice  by 
possession  of  land  as  laid  down  by  this  court 
Brinkman  v.  Jones,  44  Wis.  510.    The  theory 
of  the  law  is  that  the  person  in  possession 
may  be  asked  to  disclose  the  right  or  title 
which  he  has  in  the  premises,  and  the  pur- 
chaser will  be  chargeable  with  the  actuiU 
notice  he  would  have  received,  had  he  mads 
Inquiry.    Mateskey  v.  Feldman,  75  Wis.  103, 
43  N.  W.  733;  Brinkman  v.  Jones,  supra.    In 
Frame  v.  Frame,  32  W.  Va.  at  page  478,  9  S. 
B.  at  page  907  (5  L.  R.  A.  323),  the  court 
said:   "The  earth  has  been  described  as  that 
universal  manuscript,  open  to  the  eyes  of  all. 
When,  therefore^  a  man  proposes  to  buy  or 
deal  with  realty,  his  first  duty  is  to  read  this 
public  manuscript;    that  is,  to  look  and  see 
who  is  there  upon  it  and  what  are  ills  rights 
there.    And,  if  the  person  in  possession  has 
an  equitable  title  to  it,  he  la  as  much  bound 
to  re^>ect  it  as  if  it  was  a  perfect  legal  title 
evidenced  by  a  deed  duly  recorded." 

But  it  is  argued  by  appellant,  that,  since 
plaintiff  did  not  know  of  the  fraud  whoi 
deed  was  made  to  Richards,  the  facts  in  re- 
spect thereto  could  not  by  inquiry  have  been 
discovered.  Plaintiff,  however,  would  be 
bound  at  his  peril  to  disclose  the  facts  cov- 
ered by  the  contract  between  himself  and 
Boyer,  and  that  the  contract  on  the  part  of 
Boyer  had  not  been  performed,  nils  would 
have  been  sufficient  to  charge  Richards  with 
knowledge  of  plalntlirs  equities  in  the  land 
deeded  to  Boyer.  Moreover,  the  court  below 
found  upon  suffictait  evldenoe  that,  at  the 
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time  tbe  deed  was  made  to  Rlcbards  by  Boy- 
er,  he  (Boyer)  was  Insolvent,  and  that  Rich- 
ards was  chargeable  with  knowledge  of  such 
inaolTency.  Rlndskopf  t.  Myers,  87  Wis.  80, 
57  N.  W.  967.  In  order  to  be  protected  as 
a  bona  fide  pnrchaser,  one  must  purchase  in 
the  honest  belief  that  his  vendor  had  a  right 
to  sell,  and  without  notice,  actual  or  con- 
structive, of  emy  interest  or  equities  of  oth- 
ers in  the  property.  6  Cyc.  p.  719,  and  cases 
cited.  The  doctrine  is  well  settled  in  this 
state  tliat  actual  possession  of  land  is  con- 
structive notice  to  subsequent  purchasers. 
Stewart  v.  McSweeney,  14  Wis.  468;  Fery  v. 
Pfeiffer,  18  Wis.  610;  Coe,  Adm'r,  v.  Man- 
seau,  82  Wis.  81,  22  N.  W.  155;  Simanek  v. 
Nemetz,  120  Wis.  42,  97  N.  W.  508 ;  Wldces 
T.  Lake  et  al.,  25  Wis.  71. 

[31  It  Is  plain  from  the  terms  of  the  con- 
tract between  plaintifT  and  Boyer  that  Boyer 
was  entitled  to  the  land  only  on  condition 
that  within  60  days  he  deeded  to  plaintiff  the 
land  in  Missouri,  and  that  said  Missouri  land 
was  in  accordance  with  the  representations. 
It  appears  from  the  evidence  that  the  land 
never  was  deeded  to  plaintiff,  and  that,  in 
fact,  Boyer  liad  no  title  to  it  and  procured 
none,  and  that  it  was  represented  to  be  worth 
$25  an  acre  when  in  fact  it  was  worth  only  $3. 
The  sole  consideration  for  the  land  deeded  to 
Boyer  by  plaintiff  being  the  Missouri  land, 
and  that  consideration  not  having  been  paid 
at  the  time  Boyer  deeded  to  defendant  Rich- 
ards, which  facts  could  have  been  ascertain- 
ed upon  inquiry  of  plaintiff,  defendant  Rich- 
ards was  charged  with  constructive  notice 
of  plaintiff's  equities  in  the  premises. 

Point  la  made  by  counsel  for  respondent 
that  Richards  did  not  give  full  value  for  the 
Pippin  land,  but  we  do  not  find  It  necessary 
to  consider  this  question,  since  we  are  con- 
vinced that  Richards  was  charged  with  con- 
structive notice  of  plaintiff's  equities;  there- 
fore purchased  subject  to  Ills  rights.  It  fol- 
lows that  the  Judgment  of  the  court  below  is 
right  and  must  be  aflirmed.  We  find  no  re- 
versible error  in  the  record. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


ROSENTHAL  v,  SCHMIDT  et  al. 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 
1.  QunniNo  Title  (J  1*>— Nature  of  Bem- 

BDT. 

Where  plaintiff's  mother  conveyed  land  to 
him  In  consideration  of  a  bond  for  her  support, 
taking  a  mortgage  to  secure  performance  of 
the  bond,  and  the  mother  died,  leaving  surviv- 
ing a  husband  and  children,  it  was  proper  for 
plaintiff  to  sue  to  quiet  title ;  a  contention 
that  he  could  have  obtained  relief  of  satisfnc- 
tion  of  the  mortgage  under  St.  1898,  f  2252, 
which  provides  for  discharge  of  mortgages  on 
ex  parte  application,  being  without  merit 

[B^.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  H  1.  2 :  Dec.  Dig.  i  1.*] 


2.  Pl-EADINO  (S  3e2»)— SXBIKINa  OtTT  Matteb. 
The  mother  of  plaintiff,  Iiaving  an  ioter^ 
est  in  real  estate  derived  under  the  will  of  her 
husband,  conveyed  her  title  to  plaintiff  in  con- 
sideration of  a  i>ond  for  support,  taking  a  mort- 
gage from  plaintiff  to  secure  performance  of 
the  bond,  and  thereafter  all  the  heirs  of  the 
mother  conveyed  to  plaintiff  by  quitclaim  deed, 
and  after  the  mother's  death  plaintiff  sued  the 
heirs  to  quiet  title.  Beld  that,  plaintiff  hav- 
ing obtained  title  under  the  various  deeds,  an 
alleged  defense  that  the  proceedings  for  the 
probate  of  the  will  were  irregular  and  invalid 
was  immaterial,  and  it  was  proper  to  strike  it 
from  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  362.*] 

Appeal  from  Fond  dn  Lac  County  Court; 
A  E.  RIchter,  Judge. 

Action  by  Herman  Rosenthal  against  Au- 
gust Schmidt  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  defendant,  August  Ros- 
enthal, appeals.    Affirmed. 

This  is  an  action  to  quiet  title  to  about  40 
acres  of  land. 

The  complaint  alleges  that  Justine  Schmidt, 
formerly  Justine  Rosenthal,  the  mother  of 
the  plaintiff,  had  an  interest  In  the  real  es- 
tate involved  in  this  action,  derived  under 
the  will  of  her  former  husband,  Carl  Freder- 
ick Rosenthal.  It  is  alleged  that  on  Decem- 
ber 19,  1884,  she  conveyed  her  right,  title, 
and  interest  therein  to  plaintiff  by  warranty 
deed  In  consideration  of  a  bond  for  her  sup- 
port, and  that  she  took  a  mortgage  from  the 
plaintiff  to  secure  the  performance  of  the 
conditions  of  the  bond.  The  Instruments 
were  duly  recorded,  and  plaintiff  entered  into 
possession  of  the  premises.  The  agreement 
to  support  was  personal  to  the  grantor,  the 
mother,  but  she  never  called  upon  the  plain- 
tiff to  perform ;  plaintiff  alleges  that  the  rea- 
son therefor  was  because  the  grantor  lived 
with  her  second  husband,  August  Schmidt, 
who  amply  provided  for  her.  On  July  26, 
1909,  the  grantor  died  Intestate,  without  prop- 
erty, and  no  administration  was  therefore 
had.  She  left  surviving  her  her  husband; 
some  children,  and  some  grandchildren. 
These  with  their  wives  are  the  parties  de- 
fendant Plaintiff  prays  for  an  order  cancel- 
ing and  satisfying  the  bond  and  mortgage  on 
the  records. 

The  defendant,  August  Rosenthal,  a  son  of 
the  grantor,  answered,  admitting  the  facta 
alleged  in  the  complaint,  and  alleging  in  a 
second  paragraph  that  the  grantor  was  the 
widow  of  Carl  Rosenthal;  that  he  died  No- 
vemb«  2, 1874,  leaving  a  will  by  the  terms  of 
which  Justine  Rosenthal  was  given  a  life  es- 
tate in  all  the  property  of  which  he  died  pos- 
sessed ;  that  no  notice  of  the  filing  of  the  pe- 
tition for  the  probate  of  his  will  was  served 
upon  his  minor  children,  and  that  no  guardi- 
an ad  litem  was  appointed  to  appear  in  the 
proceedings  for  them ;  that  the  answering  de- 
fendant received  no  notice  of  the  probate  pro- 
ceedings and  made  no  appearance  In  them; 


•For  otber  emaat  see  same  topic  aitd  section  NtlHBBR  in  Dec  Die-  *  Am.  Dig.  K*7  No.  Sorles  *  Rep'r  ladaxae 
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and  that  be  belleTed  that  none  of  the  diU- 
dren  of  the  testator  had  any  knowledge  of 
the  probate  proceedings.  A  copy  of  the  will 
of  Carl  Rosenthal  was  attached  to  the  an- 
swer. None  of  the  other  defendants  an- 
swered. 

A  motion  of  the  defendant,  August  Rosen- 
thal, that  the  action  be  dismissed  as  to  him 
for  the  reason  that  it  did  not  appear  from  the 
complaint  that  there  was  a  cause  of  action 
against  him,  and  a  motion  of  the  platntlfT  to 
strike  out  the  second  paragraph  of  the  an- 
swer on  the  ground  that  it  was  irrelevant, 
were  heard  together.  The  court  denied  de- 
fendant's motion,  but  granted  the  plaintiff 
the  relief  demanded  by  his  motion,  upon  the 
ground  that  it  appeared  that  due  notice  of 
the  hearing  of  the  application  for  probate, 
due  notice  to  creditors,  and  due  notice  of  the 
application  for  final  settlement  had  been  giv- 
en; that  the  defendant  was  21  years  of  age 
and  over  at  the  time  of  the  filing  of  the  pe- 
tition; that  he  received  and  receipted  for  a 
legacy  given  to  him  by  the  will;  that  the 
final  judgment  assigned  all  of  the  estate  to 
Justine  Rosenthal,  subject  to  the  payment  of 
the  legacies  mentioned  therein;  that  the  leg- 
acies were  fully  paid  and  the  executrix  and 
her  bondsmen  were  released;  and  that  no 
appeal  bad  been  taken  from  the  final  Judg- 
ment It  also  appeared  that  the  defendants 
had  conveyed  the  real  estate  involved  in  this 
action  to  the  plaintiff  by  quitclaim  deeds 
dated  June  1,  1885,  and  April  4,  1889. 

Upon  the  trial  of  the  action,  the  defend- 
ant demurred  ore  tenus  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him.  The 
court  overruled  the  demurrer. 

In  addition  to  the  facts  set  out  above  It 
appeared  upon  the  trial  that  the  plaintiff  had 
paid  all  of  the  legacies  provided  by  his  fa- 
ther's will,  and  in  addition  had  paid  $1,100 
to  the  other  heirs,  including  this  defendant, 
as  part  of  the  consideration  for  the  purchase 
and  conveyance  to  him  of  the  real  estate; 
that  the  probate  court  had  construed  the  will 
of  Carl  Rosenthal,  which  gave  his  widow  a 
life  estate  in .  his  property  with  power  to 
divide  and  bequeath  the  estate  as  she  should 
see  fit,  as  a  devise  in  fee;  and  that  it  also 
appeared  that  the  plaintiff  had  quitclaim 
deeds,  dated  June  1,  1885,  and  April  4,  1889, 
from  all  the  heirs  of  Carl  Rosenthal,  among 
whom  was  the  answering  defendant,  and 
that  such  quitclaim  deeds  were  given  to  as- 
sure to  the  plaintiff  a  clear  title  in  fee  to 
the  premises,  subject  to  the  mortgage  in 
question. 

The  court  dmled  the  defendant's  motion  to 
dismiss  tbe  action  against  him,  which  mo- 
tion was  based  on  the  claim  that  no  grounds 
for  relief  as  against  him  bad  been  shown. 

Tbe  court  found  plaintiff  to  be  the  owner 
In  fee  of  the  premises;  that  tbe  bond  and 
mortgage  constituted  a  cloud  upon  plaintiff's 
title,  whidi  should  be  removed ;  and  that  the 


plaintiff  was  entitled  to  coats  against   tbe 
answering  defendant,  August  Rosenthal. 

This  is  an  appeal  from  the  Judgment 
awarding  the  relief  removing  the  cloud  from 
the  plaintifrs  title  created  by  this  mortgage, 
barring  the  defendants  from  any  claim  of 
right  or  title  to  the  premises,  and  awarding 
costs  against  the  defendant,  August  Roaoi- 
thai. 

B.  Blewett  for  appellant  Ecke  &  Hughes, 
for  respondent 

SIEBECKER,  J.  (after  stating  the  faots  as 
above).  [1]  The  proofs  in  this  case,  as  stat- 
ed above,  establish  that  the  plaintiff  acquired 
a  title  in  fee  to  the  premises  under  the  deed 
from  his  mother,  Justine  Schmidt,  and  the 
quitclaim  deeds  from  all  of  the  heirs  of  Carl 
Rosenthal,  the  mother's  first  husband,  from 
whom  she  and  the  other  defendants,  Including 
the  defendant  August  Rosenthal,  acquired 
whatever  interest  they  had  in  the  premises. 
Under  these  circumstances  it  is  not  necessary 
to  determine  whether  or  not  Justine  Schmidt 
was  given  an  absolute  power  of  disposition 
in  addition  to  a  life  estate  under  tbe  will  of 
her  first  husband,  Carl  Rosenthal,  as  was 
determined  by  the  county  court  in  assiguing 
the  estate  in  the  probate  proceedings.  Plain- 
tiff's record  title  under  the  deeds  Is  a  suffi- 
cient basis  to  establish  title  in  the  plaintiff 
without  reliance  on  such  power  of  disposi- 
tion in  the  mother  under  the  will.  It  also 
appears  that  these  conveyances  by  the  plain- 
tiff's mother  and  his  brothers  and  sisters,  in- 
cluding the  defendant  August  Rosenthal, 
were  not  to  satisfy  and  cancel  the  mort- 
gage in  question,  but  that  this  mortgage  was 
to  continue  in  force  as  a  subsisting  and  bind- 
ing mortgage  up  to  the  time  of  the  mother's 
death,  which  occurred  July  26,  1909. 

The  defendant,  August  Rosenthal,  contende 
that  the  plaintiff  states  no  cause  of  action 
for  relief  to  remove  a  cloud  from  his  title, 
because  he  could  have  obtained  the  relief  of 
satisfaction  of  the  mortgage  under  section 
2252,  Stats.  1898,  which  provides  for  tbe  dis- 
charge of  mortgages  on  ex  parte  applica- 
tion by  order  of  the  circuit  court  upon  the 
reouislte  showing  being  made,  establishing 
satisfaction  of  the  mortgage,  tliat  the  mort- 
gagee 18  deceased,  and  that  .there  has  been 
no  administration  of  the  decedent's  estate 
under  tbe  authority  of  this  state.  The  facts 
in  this  case  show  that  the  mortgagee  left 
surviving  her  a  husband  and  a  number  of 
childreu  who  were  interested  in  any  claim 
arising  under  this  mortgage,  which  stood  as 
a  claim  against  the  plaintiff  and  his  land.  It 
is  obvious  that  the  plaintiff  was  entitled  to 
have  the  all^;ed  rights  of  Justine  Schmidt's 
heirs  under  tbe  mortgage  ascertained  and  de- 
termined. This  could  not  be  accomplished 
in  a  proceeding  under  section  22S2,  Stats., 
and  hence  the  claim  that  this  section  would 
afford  him  all  the  relief  the  law  could  award 
la  not  correct    Tb«  order  of  discharge  en- 
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tered  by  a  court  under  this  section  would  not 
bind  the  heirs  who  could  not  be  made  parties 
thereto.  To  obtain  such  relief  necessitated 
the  institution  of  an  action  whereby  plaln- 
tUt  could  comi)el  the  defendants  to  assert 
such  rights  as  they  might  claim  to  have  un- 
der the  mortgage,  and  therein  force  a  de- 
termination of  any  disputed  question  arising 
out  of  the  mortgage,  which  he  alleges  cloud- 
ed the  title  to  the  land  it  covered.  An  action 
for  the  removal  of  the  cloud  created  by  this 
mortgage  on  plaintiff's  title  to  these  prem- 
ises is  the  appropriate  remedy  for  relief 
against  any  apprehended  injuries  which 
might  be  occasioned  to  the  plaintiff  by  any 
claims  the  defendants  might  assert  under 
this  mortgage.  We  consider  that  the  plain- 
tiff's allegations  establish  such  a  cause  of 
action.  Since  the  defendant  chose  to  litigate 
this  question,  he  became  liable  for  the  costs 
when  judgment  went  against  him  on  the 
merits. 

[2]  In  view  of  the  fact  that  the  plaintiff 
acquired  title  to  the  premises  in  question  un- 
der the  deeds  of  conveyance  from  the  appel- 
lant and  the  other  defendants  and  bis  moth- 
er, the  defendant's  alleged  defense  that  the 
proceedings  for  the  probate  of  the  will  were 
Irregular  and  invalid,  and  hence  that  the 
plaintiff  acquired  no  title  to  the  premises, 
1b  wholly  Immaterial,  and  no  prejudicial  er- 
ror was  committed  In  striking  it  from  the 
pleadings. 

We  find  no  reversible  error  In  the  record. 

Judgment  affirmed. 


COLLIEB  v.  TOWN  OF  SALEM. 
(Supreme  Court  of  Wisconsin.    April  5,  1911.) 

1.  Appsal  and    Ebbob   (I  927*)  —  Pbbscmp- 

TIONS— DiBECTION   OF  VEBDICT. 

On  appeal  from  a  directed  verdict,  where 
the  evidence  is  conflicting,  the  court  will  take 
that  evidence  to  be  true  which  is  most  favorable 
to  the  appellant. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
a-ror.  Cent  Dig.  {{  2912,  2917,  3748,  4024; 
Dec.  t>ig.  }  927.«i 

2.  Highways  (|  211*)— Injttbies  from  Db- 
FKCTS— Action  fob  Injubibs— Sufficienct 
OF   Evidence— Contbibutobt   Negligence. 

Evidence  in  an  action  for  injuries  alleged 
to  have  been  caused  by  defects  in  a  highway 
held  to  sustain  a  finding  that  the  plaintiff  was 
free  from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  gee  Highways, 
Cent.  Dig.  §S  527-^2 ;   Dec.  Dig.  (  211.*] 

3.  Appeal  and  Ebbob  (§|  1176,  1178*)— Dis- 
position OF  Cause— Revbbsai,  —  Remand- 
ing fob  New  Tbial. 

Laws  1901,  c.  100,  provides  that  if  a  mo- 
tion for  a  new  trial  made  under  St  189S,  } 
2878,  is  not  decided  at  the  term  in  which  the 
trial  is  had,  "it  shall  be  taken  as  overruled,  and 
an  exception  to  such  constnictive  denial  of  the 
same  shall  lie  allowed  in  the  bill  of  exceptions." 
Beld,  that  where  a  special  verdict  was  amended 
by  the  court,  and  judgment  entered  thereon  for 
defendant,  and  defendant's  motion  for  a  new 
trial  was  not  decided  during  the  term,  this  court 
would  on  reversing  the  judgment  for  error  in 


changing  the  verdict  remand  the  cause  for  a 
new  trial.  Instead  of  for  judgment  on  the  ver- 
dict 

[Ed.  Note.— For  other  caaeS,  see  Appeal  and 
Error,  Cent.  Dig.  If  4588-1696,  4604-4620; 
Dec.  Dig.  U  1176,  1178.*] 

Appeal  from  Circuit  Court,  Kenosha  Coun- 
ty; KB.  Belden,  Judga 

Action  by  Edward  Collier  against  the 
Town  of  Salem.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed for  new  trial. 

The  plaintiff,  while  driving  an  automobile 
over  a  public  highway  In  the  nighttime  in 
the  defendant  town,  was  injured  as  a  result 
of  the  machine  dropping  off  an  embankment 
and  overtumlsg,  and  this  action  is  brought 
to  recover  damages  therefor.  The  complaint 
alleges  that  at  the  point  of  the  accident  there 
was  a  turnpike  in  the  road  about  100  to  200 
feet  In  length,  3^  feet  high,  and  9%  feet 
wide,  the  sides  of  which  were  very  steep; 
that  there  was  an  accumulation  of  vegeta- 
tion and  weeds  along  the  side  of  the  road, 
and  about  level  therewith,  which  was  cover- 
ed with  dust,  and  which  deceived  the  plain- 
tiff as  to  the  width  of  the  road;  that  at  this 
point  plaintiff  met  a  horse  and  buggy,  and, 
while  attempting  to  pass,  the  automobile 
dropped  off  the  side  and  down  the  embanls- 
nient  The  answer  generally  denied  the  al- 
legations of  the  complaint,  and  charged  the 
plaintiff  with  contributory  negligence.  The 
case  was  submitted  to  the  Jury  on  a  special 
verdict,  which  is  as  follows: 

"Q.  1.  Was  the  highway  at  the  time  and 
place  in  question  in  a  reasonably  safe  condi- 
tion for  public  travel?    A.  No. 

"Q.  2.  If  yon  answer  the  first  question 
'No.'  then  was  such  unsafe  condition  of  the 
highway  the  proximate  cause  of  plaintiff's 
injuries?    A.  Yes. 

"Q.  3.  Did  any  want  of  ordinary  care  on 
the  part  of  the  plaintiff  proximately  con- 
tribute to  produce  the  Injury?    A.  No. 

"Q.  4.  At  what  sum  do  you  assess  plain- 
tiff's damages?    A.  $1,500." 

The  court  changed  the  answer  to  the  third 
question  from  "No"  to  "Yes,"  and  rendered 
judgment  on  the  amended  verdict  in  favor 
of  the  defendant,  from  which  judgment  plain- 
tiff appeals. 

Calvin  Stewart  and  Wallace  IngallB,  for 
ai^ellant.    R.  V.  Baker,  for  respondent 

BARNEYS,  J.  (after  stating  the  facts  as 
above).  The  Jury  acquitted  the  plaintiff  of 
contributory  negligence,  and  determined  all 
other  controverted  Issues  of  fact  in  bis  fa- 
vor. The  court  held  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  amended  the  verdict  to  con> 
form  to  Its  views  in  this  regard  and  entered 
judgment  dismissing  the  complaint  The 
sole  question  before  this  court  is:  Does  the 
evidence  offered  support  the  finding  of  tha 
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Jury?  [1]  In  answering  tbis  queetton,  we 
must,  where  there  ia  a  conflict,  take  that 
eTidence  to  be  true  which  Is  most  favorable 
to  the  plaintiff.  [2]  Such  evidence  tended 
to  show  that  at  the  time  of  the  accident  the 
automobile  waa  equipped  with  two  head- 
lights and  two  sidelights,  all  of  which  were 
burning  and  which  gave  an  average  light 
that  would  enable  the  driver  to  plainly  see 
objects  200  feet  In  front  of  him  and  from  S 
to  7  feet  on  either  side  of  the  traveled  track; 
that  the  plaintiff  was  an  expert  chauffeur; 
that  the  highway  waa  a  main  traveled  road; 
that  the  driver  of  the  horse  and  buggy  had 
stopped  on  the  west  side  of  the  road,  appar- 
ently to  allow  the  plaintiff  to  pass,  and  had 
done  nothing  to  warn  the  plaintiff  that  he 
could  not  safely  do  so;  that  the  plaintiff  had 
slowed  bis  machine  down  so  that  it  was  sim- 
ply crawling  as  he  attempted  to  pass  the 
horse  and  buggy;  that  a  thick  matting  of 
grass  and  weeds  had  grown  up  on  the  side 
of  the  highway,  which  had  been  cut  during 
the  preceding  June;  that  the  main  traveled 
highway  was  dusty,  and  the  dust  had  settled 
upon  the  grass  and  weeds  on  the  side  of  the 
road  so  as  to  give  it  the  appearance  of  be- 
ing In  fact  a  part  of  the  traveled  highway, 
and  that  the  east  side  of  the  highway  looked 
to  the  plaintiff  to  be  on  a  level  with  the  trav> 
eled  track  and  to  be  a  part  of  it;  that  the 
first  knowledge  plaintiff  had  that  he  was 
not  on  a  part  of  the  main  traveled  road  was 
what  the  right  front  wheel  of  his  machine 
suddenly  dropped  into  the  ditch  and  the  ma- 
chine turned  over,  and  that  the  road  was,  In 
fact,  so  narrow  at  the  meeting  point  that 
two  vehicles  could  not  pass  without  one  or 
the  other  going  Into  a  ditch. 

The  plaintiff  testified  that  he  started  to 
turn  out  for  the  horse  and  buggy  when  be 
was  15  or  20  feet  from  them,  and  that  at 
that  distance  "you  can  tell  that  weeds  cov- 
ered with  dust  are  not  part  of  the  traveled 
track."  The  crucial  i)olnt  under  the  testi- 
mony is.  Should  it  be  said  as  a  matter  of 
law  that  the  plaintiff  was  negligent  In  not 
stopping  his  machine  and  making  an  ex- 
amination of  the  highway  before  attempting 
to  pass  the  horse  and  buggy?  Is  it  clear  that 
an  ordinarily  careful  and  prudent  man,  sit- 
uated as  the  plaintiff  was,  would  do  so?  Is 
there  any  reason  to  doubt  that  be  would  do 
so?  Could  reasonable  minds  reach  a  differ- 
ent conclusion  upon  the  question?  If  so,  the 
question  of  contributory  negligence  was  prop- 
erly submitted  to  the  Jury  and  its  finding  is 
conclusive. 

It  does  not  seem  to  us  that  it  to  at  all  clear 
that  ordinarily  prudent  men  would  not  usu- 
ally and  customarily  do  as  the  plaintiff  did, 
under  like  circumstances,  and  act  upon  ap- 
pearances. Instead  of  stopping  and  examin- 
ing the  highway.  The  Jury  could  well  have 
found  that  the  ditch  could  not  otherwise 
have  been  discoverd  owing  to  the  weeds  and 


grass,  and  we  think  the  trial  court  ored  in 
setting  aside  the  finding  of  the  Jury  on  con- 
tributory negligence.  It  follows  that  the 
Judgment  must  be  reversed. 

The  defendant  made  a  motion  for  a  new 
trial  on  various  grounds.  The  trial  court  did 
net  find  It  necessary  to  pass  upon  this  motion 
because  it  granted  the  defendant's  motion  to 
change  the  verdict  and  for  Judgment  on  the 
verdict  as  modified.  [3]  Chapter  100  of  the 
Laws  of  1901  provides  that,  if  a  motion  for 
a  new  trial  made  under  section  2878,  Stats. 
1896,  is  not  decided  at  the  term  at  wbldi 
the  trial  is  had,  "it  shall  be  taken  aa  over* 
ruled,  and  an  exception  to  snch  constructiTe 
denial  of  the  same  shall  be  allowed  in  the 
bill  of  exceptions."  Thto  statute  has  recent- 
ly been  construed  In  Kurath  v.  Gove  Auto- 
mobile Company,  129  N.  W.  619.  It  may  wdl 
be  considered  doubtful  whether  under  the 
statute  this  court  has  the  right  to  remand 
the  cause  with  directions  to  the  trial  court 
to  enter  Judgment  on  the  verdict  as  returned 
or  grant  a  new  trial  in  the  exercise  of  its 
discretion.  It  to  quite  apparent  that  the 
trial  court  was  dissattofied  with  the  verdict, 
and  that  in  the  exercise  of  its  discretion  un- 
der section  2878,  Stats.  1898,  it  would  have 
set  it  aside  and  granted  a  new  trial  had  it 
not  modified  the  verdict  and  awarded  Judg- 
ment to  the  defendant  The  court  evidently 
was  of  the  opinion  that  the  evidence  was  In- 
sufiicient  to  support  the  third  finding  of  the 
Jury,  else  it  would  not  have  been  set  aside. 
We  therefore  conclude  that  under  the  power 
vested  in  the  court  by  section  3071,  Stats. 
1898,  the  Judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial  Instead 
of  for  Judgment  on  the  verdict 

The  Judgment  of  the  circuit  court  to  re- 
versed, and  the  cause  to  remanded  for  a  new 
trlaL 


rOOTB  y.   HARRISON  et  aL 
(Supreme  Court  of  Wisconsin.    April  5,  1911.) 

Appeal   and    Bbbob  (i   1012*)— Fmdiros— 

Conclusions. 

There  being  no  clear  preponderance  of  evi- 
dence against  the  trial  court's  findings.  Judg- 
ment thereon  mnst  be  affirmed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8990-9^2;  Dec  Dig.  i 
1012.*] 

Appeal  from  Oiimlt  Court,  Kenosha  Coun- 
ty; B.  B.  Belden,  Judge. 

Action  by  Mark  A.  Foote  against  WlUtom 
H.  Harrison  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Thto  to  an  action  wherein  the  ptointiff 
sought  to  have  certain  real  estate,  the  title 
to  which  stands  in  the  name  of  the  children 
of  WiUtom  H.  Harrison,  one  of  the  defend- 
ants herdn,  Judicially  declared  to  be  In  fact 
the  real  estate  of  William  H.  Harrison  and 
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made  subject  to  the  levy  of  an  execution  up- 
on a  Judgment  theretofore  recovered  by  the 
plaintiff  against  said  Elarrlson;  the  ground 
of  plaintlfT^  action  being  that  said  Harri- 
son had  paid  the  consideration  for  and 
caused  the  real  estate  to  be  transferred  to 
his  children  for  the  purpose  of  defrauding 
his  creditors,  and  preventing  the  plaintiff 
from  realizihg  upon  his  judgment.  On  No- 
vember 10,  1888,  the  defoidant  William  H. 
Harrison  executed  his  promissory  note  to 
the  plaintiff  for  the  sum  of  $1,000.  Judg- 
ment was  taken  on  said  note  on  November 
13,  1895,  and  docketed  in  the  office  of  the 
clerk  of  the  circuit  court  for  Kenosha  coun- 
ty. Execution  was  rendered  thereon,  and 
the  same  has  been  returned  unsatisfied.  At 
tlie  time  of  the  giving  of  the  note,  the  prop- 
erty involved  in  this  litigation  was  owned  by 
William  H.  Harrison  and  prior  to  the  rendi- 
tion of  the  judgment  had  been  sold  under  a 
mortgage  foreclosure.  Thereafter,  by  trans- 
fers through  several  parties,  the  title  to  the 
part  of  the  property  Involved  in  this  action 
was  conveyed  on  May  25,  1897,  to  Kirk  L., 
OrvIIle  E.,  and  Harriet  M.  Harrison,  chil- 
dren of  William  H.  Harrison.  Upon  the 
trial,  the  plaintiff  contended  that  William  H. 
Harrison  furnished  the  consideration  for 
the  transfer,  and  that  the  transfer  was  made 
to  his  children  at  his  direction  for  the  pur- 
pose of  defrauding  his  creditors,  particular- 
ly the  plaintiff,  and  that  said  William  H. 
Harrison  is  the  beneficial  owner  of  the, 
land  and  the  occupant  thereof.  Harriet  M. 
Harrison  married  and  died  intestate,  leaving 
her  husband,  Benton  Pratt  Arthurs,  and  one 
child,  Maysie  Oean  Arthurs,  who  are  named 
as  defendants  In  the  action.  Laura  M.  Sni- 
der, another  defendant.  Is  the  holder  of  a 
mortgage  executed  by  the  owners  of  the  le- 
gal title  to  the  property.  The  circuit  court 
found  that  the  children  of  William  H.  Harri- 
son purchased  the  land  In  controversy  with 
tbelr  own  funds,  and  for  tbelr  own  use  and 
benefit,  and  that  they  did  not  take  the  title 
thereto  for  the  beneficial  use  of  their  father 
William  H.  Harrison,  and  rendered  judg- 
m^it  dismissing  the  complaint,  from  which 
Judgment  plaintiff  appeals. 

Elwood  O.  Oodman  and  Peter  Fisher  (John 
Biyme,  of  counsel),  for  appellant.  Cava- 
nagh  &  Barnes  and  Chester  D.  Barnes,  for 
respondents. 

BARNES,  J.  (after  stating  the  facts  as 
atMve).  A  number  of  significant  facts  and 
circumstances  were  shown  by  the  plaintiff 
in  support  of  his  contention  that  William  H. 
Harrison  was  the  real  owner  of  the  land  In 
controversy,  and  that  the  title  thereto  was 
placed  in  the  names  of  his  children  for  the 
purpose  of  defrauding  his  creditors.  On  the 
other  band,  William  H.  Harrison  and  his  two 
sons  testified  that  the  purchase  from   the 


mortgagee  after  the  foreclosure  sale  was 
made  by  the  children  of  said  WUllam  H.  Har- 
rison in  their  own  behalf  and  for  their  own 
benefit,  and  that  they  paid  the  full  consider- 
ation for  the  purchase.  There  is  nothing  in- 
herently improbable  about  this  testimony. 
The  facts  shown  in  behalf  of  the  plaintiff  do 
not  demonstrate  that  such  evidence  was  un- 
worthy of  belief.  The  case  was  one  where 
the  trial  court  might  well  have  reached  a 
conclusion  either  way  upon  the  facts.  It  had 
the  advantage  of  having  heard  the  oral  testi- 
mony and  of  having  observed  the  witnesses 
who  gave  it  There  is  no  clear  preponder- 
ance of  evidence  against  the  finding  of  the 
trial  court,  and  the  Judgment  must  therefore 
be  afllrmed.  First  National  Bank  of  Mil- 
waukee V.  Buetow,  123  Wis.  285,  101  N.  W. 
927 ;  Lltts  v.  Goss,  135  Wis.  405.  115  N.  W. 
1091;  Stanhilber  v.  Graves,  97  Wis.  516,  78 
N.  W.  48;  McGarry  v.  Runkel,  118  Wis.  1, 
94  N.  W.  682;  Daubner  t.  McFarlln,  136 
Wis.  515,  117  N.  W.  1002. 
Judgment  affirmed. 


B.  L.  WELSH  CO.  v.  GILLETTE  et  al. 
(Supreme  Court  of  Wisconsin.     April  6,  1911.) 

1.  BIU.S  AND  Notes  (g  117*)— Corstbuction 
— What  Law  Govebns. 

A  loan  was  ne^tiated  in  Minnesota  and 
the  note  aiven  for  the  loan  was  dated  and  made 
payable  there.  The  note  was  tent  to  Wiscon- 
sin, where  defendant  placed  hts  signature  on 
the  back  of  it,  and  it  was  thereafter  delivered 
in  Minnesota.  Held,  Qiat  It  was  a  Mhinesota 
contract,  governed  by  the  law  of  such  state. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  gg  248-254;  Dec.  Dig.  g 
117.*] 

2.  Biixs  AWD  NOTKS  (gg  237,  395*)— Indobse- 

MENT— DKUAKD     and     NOTICB     OF     NONPAY- 
IIXNT. 

Under  the  law  of  Minnesota,  one  who 
places  his  name  on  the  back  of  a  note  before 
delivery  for  the  purpose  of  giving  credit  or  in- 
ducing the  payee  to  accept  the  same  is  a  maker, 
and  not  an  indorser,  and  is  not  entitled  to  de- 
mand and  notice  of  nonpayment 

[EXl.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  563-e69,  990-1021;  Dec. 
Dig.  gg  237,  395.*] 

Appeal  from  Circuit  Court,  Eau  Claire 
County;   James  O'Neill,  Judge. 

Action  by  the  E.  L.  Welsh  Company  against 
J.  S.  Gillette  and  others.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

A.  J.  Sutherland,  for  appellants.  A.  H. 
Shoemaker  and  Harris  Richardson,  for  re- 
spondent 

VINJE,  J.  [11  It  appears  that  in  the  fall 
of  1907  one  William  Putnam  was  desirous  of 
obtaining  a  loan  of  |6,000.  He  was  then  en- 
gaged Ui  the  buying  and  selling  of  wheat, 
and  the  plaintiff  corporation  was  engaged  la 
the  wheat  commission  business  at  Minneapo- 
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lis,  JMlnn.,  and  be  applied  to  it  for  tbe  loan. 
The  result  of  the  negotiation  was  that  plain- 
tiff agreed  to  let  him  hare  ttie  money  if  be 
would  transfer  his  wheat  account  to  it,  give 
a  mortgage  on  some  Dakota  property  as  se- 
curity, and  procure  defendants'  signatures  to 
the  notes.  To  this  Putnam  agreed.  The 
notes  were  signed  by  htm  on  the  10th  of  Sep- 
tember, and  were  then  sent  by  plaintiff  to 
£Uiu  Claire,  Wis.,  where  they  were  signed 
on  the  back  by  the  defendants  and  returned 
by  mail  to  plaintiff.  The  transaction  was 
not  closed  at  Minneapolis  untU  the  16tb  of 
September,  when  the  money  was  paid  to  Put- 
nam, the  contract  between  Putnam  and  plain- 
tiff for  the  transfer  of  his  wheat  account 
signed  and  delivered,  as  were  also  the  notes 
and  mortgage.  The  court  found  that  the 
defendants  signed  their  names  upon  the  back 
of  the  notes  for  a  valuable  consideration,  and 
before  delivery,  for  the  purpose  of  giving 
credit  thereto ;  that  plaintiff  would  not  have 
parted  with  the  consideration  therein  ex- 
pressed without  the  names  of  the  defendants 
thereon;  that  the  notes  were  dated  and 
made  payable  at  Minneapolis  and  were  there 
delivered  to  plaintiff;  and  that  under  the 
laws  of  Minnesota  the  defendants  were  mak- 
ers of  the  notes,  and  not  indorsers. 

These  findings  are  based  upon  practically 
undisputed  evidence,  and  the  law  applicable 
to  the  facts  is  quite  simple.  It  is  evident 
that  this  was  a  Minnesota  transaction.  The 
negotiations  were  begun,  conducted,  and  con- 
cluded there.  The  notes  were  dated  and 
made  payable  at  Minneapolis.  The  only  act 
done  outside  of  the  state  was  the  placing  of 
the  signatures  of  the  defendants  on  the  back 
of  the  notes.  They  were  Minnesota  contracts 
and  governed  by  the  laws  of  that  state. 
Newman  v.  Kershaw,  10  Wis.  333;  Central 
Trust  Co.  V.  Burton.  74  Wis.  329,  43  N.  W. 
141;  Brown  v.  Gates,  120  Wis.  349,  97  N. 
W.  221,  98  N.  W.  205;  International  Har- 
vester Co.  y.  McAdam,  142  Wis.  114,  124  N. 
W.  1042,  28  L.  R.  A.  (N.  S.)  774.  [2]  It  has 
been  the  settled  law  of  Minnesota  since  the 
case  of  Pierse  v.  Irvine^  1  Minn.  360  (Gil. 
272),  was  decided  that  one  wbo  places  his 
name  on  the  back  of  a  note  before  delivery 
for  the  purpose  of  giving  credit  thereto,  or  of 
inducing  the  payee  to  accept  the  same,  is  a 
maker  and  not  an  indorser,  and  is  not  en- 
titled to  demand  and  notice  of  nonpayment. 
McComb  V.  Thompson,  2  Minn.  139  (611.  114), 
72  Am.  Dec.  84 ;  Peckham  v.  Gilman,  7  Minn. 
446  (Gil.  355) ;  Robinson  v.  BarQett,  11  Minn. 
410  (Gil.  302).  The  notes,  being  Minnesota 
contracts,  must  be  governed  by  the  laws  of 
that  state,  but  no  inference  arises  therefrom 
that  a  different  result  would  follow  were 
they  Wisconsin  contracts.  The  court  there- 
fore properly  awarded  Judgment  for  plain- 
tiff, even  though  no  notice  of  nonpayment 
was  given  defendants. 

Judgment  affirmed. 


WILLIAMS  V.  J.  lit  GATES  LAND  00. 
(Supreme  Court  of  Wisconsin.    April  6,  19114 

1.  Taxation   (i   730*)  —  Tax   Saixs— Bona 
Fide  Pubchaseb. 

The  purchaaer  of  land  at  a  tax  sale  is  not 
a  bona  fide  purchaser. 

[Bd.  Note. — For  otiier  cases,  see  Taxation, 
Cent  Dig.  f  1463;    Dec.  Dig.  |  730.*] 

2.  LncrrATiON  or  Actions  (|  13*) — ESbtopfei.. 

The  application  of  a  statute  of  limitations 
cannot  be  avoided  by  showing  facts  that  might 
ordinarily  constitute  an  estoppel  in  pais. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  AcUons,  Gent.  Dig.  H  56-68;  Dec.  Dig.  | 
13.  J 

3.  Taxation  (|  743*)— Grantee  ov  Pxtbohas- 

KB  AT  Tax   SAI.K. 

D.,  the  holder  of  a  tax  deed,  conveyed  the 
land  to  plaiotifl,  wbo  did  not  record  the  deed. 
Thereafter  defendant,  the  owner  of  the  land, 
wrote  D.,  requesting  a  quitclaim  deed,  and  D., 
after  stating  that  he  claimed  no  Interest  in  the 
land,  gave  uie  deed,  making  no  mention  of  his 
conveyance  to  plaintiCF,  wnereupon  defendant 
believmg  that  he  had  cleared  bis  title,  refrained 
from  taking,  within  the  statutory  time,  steps  to 
set  aside  the  tax  deed  which  was  voidable  for 
irregularities.  In  the  meantime  plaintiff  re- 
frained from  recording  her  deed,  taking  posses- 
sion of  the  land,  paying  taxes  thereon,  or  do- 
ing anything  to  make  defendant  suspect  that  a 
hostile  claim  was  made  to  the  land.  D.  testi- 
fied that,  when  he  corresponded  with  defendant, 
he  knew  that  under  the  law  an  action  of  eject- 
ment would  lie  against  him,  though  he  had  con- 
veyed the  land,  so  long  as  his  grantee  failed  to 
record  the  deed,  and  that,  on  the  tax  deed  being 
held  void,  he  would  be  liable  for  costs.  Held, 
that  plaintiff,  whose  agent  had  knowledge  of 
all  the  facts,  was  estopped  from  claiming  any 
title  under  her  deed  as  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1485-1488;  DecTbig.  <  743.*] 

Appeal  from  Circuit  Court,  Eau  Claire 
County;   E.  Ray  Stevens,  Judge. 

Action  by  H.  A.  Williams  against  the  J.  L. 
Gates  Land  Company  and  Lelon  A.  Doolittle. 
impleaded.  From  the  Judgment,  plaintiff 
appeals.     Affirmed. 

On  May  28,  1808,  the  J.  L.  Gates  Land 
Company  was  the  owner  of  120  acres  of  land 
situated  In  Eau  Claire  county,  which  land 
was  wild  and  unoccupied  and  remained  so 
untU  June  1,  1904.  On  May  31,  1901,  Eaa 
Claire  county  issued  a  tax  deed  to  Lelon  A. 
Doolittle  on  said  land,  which  deed  was  based 
on  tax  sale  certificates  from  tbe  year  1886, 
issued  because  of  the  nonpayment  of  the 
taxes  on  said  land.  The  tax  deed  was  re- 
corded May  31,  1901,  but  was  voidable  for 
irregularities  in  the  proceedings  leading  np 
to  its  execution,  provided  suit  had  been 
brought  to  set  aside  tbe  same  before  tbe  run- 
ning of  the  three-year  statute  of  limitations 
thereon.  On  April  22,  1902,  DoolitUe,  for  a 
good  and  valuable  consideration,  deeded  the 
land  to  the  plaintiff  by  a  special  warranty 
deed,  which  deed  was  not  placed  on  record 
unUl  May  31,  1904.  On  July  12,  1902,  tbe  J. 
L.  Gates  Lend  Company  wrote  Doolittle,  call- 
ing bis  attention  to  the  aforesaid  tax  deed 
and  atatlng  that  it  was  tbe  owner  of  the 
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lands  described  therein,  and  further  stating : 
"We  stioald  like  to  get  our  title  perfected 
by  getting  quitclaim  deed  from  you  at  some 
nominal  amount.  Will  pay  whatever  Is 
right  Kindly  let  me  hear  from  you  at  your 
early  convenience."  Mr.  Doollttle  made  the 
following  notation  at  the  foot  of  this  letter: 
"I  claim  no  interest  in  the  above  mentioned 
lands" — and  signed  this  statement  and  re- 
turned the  letter  to  the  J.  L.  Gates  Land 
Company.  On  July  17,  10Q2,  the  J.  L.  Gates 
Land  Company  wrote  Mr.  Doollttle  as  fol- 
lows: "I  enclose  you  herewith  a  quitclaim 
deed  of  the  E.  ^  N.  W.  and  S.  W.  N.  E.  2- 
27-5.  This  is  the  land  I  wrote  you  about  the 
other  day,  and  received  reply  that  you  claim- 
ed no  interest  To  avoid  any  possible  cloud 
npon  the  title,  kindly  sign  and  execute  the 
enclosed  quitclaim  and*  return  to  us  as  soon 
as  convenient"  Mr.  Doollttle  drew  a  line 
with  pen  and  ink  through  the  words  in  the 
deed  reciting  the  receipt  of  consideration, 
and  interlined  In  their  place  the  words  "as 
a  matter  of  courtesy."  After  the  descriptions 
contained  in  the  deed,  he  added  the  follow- 
ing: "Grantors  claim  no  Interest  In  this 
land,  and  execute  this  deed  without  asking 
or  receiving  valuable  consideration  therefor." 
Mr.  Doollttle  and  his  wife  executed  and  ac- 
knowledged the  deed  In  its  changed  form  and 
returned  the  same  to  the  Gates  Land  Com- 
pany with  the  following  letter:  "I  return 
you  herewith,  duly  executed,  quitclaim  deed 
which  you  sent  me  a  few  das^s  ago."  The 
Gates  Land  Company  recorded  this  deed  on 
July  25,  1902.  Within  a  short  time  after  the 
execution  of  this  deed,  Doollttle  Informed  the 
plaintiff's  agent,  who  had  entire  charge  of 
the  land  for  her,  of  the  phraseology  used  In 
the  execution  of  the  deed  to  the  Gates  Land 
Company  and  of  the  facts  In  regard  to  its 
execution.  Mr.  Doollttle  was  a  practicing 
lawyer  In  the  city  of  Ban  Claire,  and  advised 
the  plaintiff's  agent  that  such  deed  would  not 
affect  the  plaintiff's  right  under  her  unre- 
corded deed.  The  evidence  also  tended  to 
show  that  George  W.  Williams,  the  husband 
of  the  plaintiff,  and  her  agent  In  the  transac- 
tion with  Doollttle,  was  Interested  to  some 
extent  with  the  latter  in  tax  title'  lands. 
The  Gates  Land  Company  relied  on  the 
quitclaim  deed  received  from  Doollttle  and 
commenced  no  action  to  set  aside  the  tax 
deed  of  May  31,  1901,  and  paid  the  taxes  on 
the  land  Involved  from  the  year  1901  to  the 
year  1907,  inclusive.  The  plaintiff  never  paid 
any  taxes  on  the  land,  but  her  agent,  acting 
for  her,  examined  the  records  each  year  to 
see  whether  or  not  the  taxes  bad  been  paid. 
Some  time  after  May  31,  1901,  when  the 
plaintiff  recorded  her  deed  from  Doollttle,  she 
entered  Into  the  actual  possesslbn  of  the  land, 
bnt  prior  to  the  date  of  the  recording  of  the 
deed  she  took  no  action  that  would  In  any 
way  Inform  the  Gates  Land  Company  of  her 
claim  to  or  Interest  In  the  lands,  and  there 
was  nothing  of  record  that  gave  any  notice 
to  the  Gates  Land  Company  of  such  claim. 
1S0N.W.-66 


This  action  was  commenced  by  the  plaintiff 
on  November  18,  1907,  to  quiet  her  title  to 
the  lands  in  question.  The  J.  L.  Gates  Land 
Company  pleaded  the  foregoing  facts  by  way 
of  defense  and  also  by  way  of  counterclaim, 
and  asked  for  affirmative  relief  barring  the 
plaintiff  from  claiming  any  Interest  in  the 
lands,  and  affirming  the  title  thereof  to  be  In 
the  J.  L.  Gates  Land  Company.  Judgment 
was  entered  In  favor  of  the  J.  L.  Gates  Land 
Company,  and  plaintiff  appeals  from  such 
Judgment. 

R.  D.  Whltford  (L.  A.  Doollttle,  of  counsel), 
for  appellant  Sturdevant  &  Farr,  for  re- 
spondent 

BARNES,  J.  (after  staUng  thb  facts  as 
above).  The  circuit  court  found  that  the 
deed  executed  by  Doollttle  to  the  J.  L.  Gates 
Land  Company  was  executed  and  delivered 
for  the  purpose  of  inducing  the  said  compa- 
ny "to  rely  upon  it  and  to  refrain  from 
bringing  suit  or  making  further  demand  up- 
on said  Doollttle  with  reference  to  the  title 
of  said  land" ;  further,  "that  plaintiff,  know- 
ing all  the  facts  about  the  execution  of  the' 
deed  to  the  Gates  Land  Company  by  said 
Doollttle,  kept  her  deed  from  the  record  and 
refrained  from  in  any  way  Informing  the 
Gates  Land  Company  of  her  claim,  for  the 
purpose  of  Inducing  the  Gates  Land  Compa- 
ny to  rely  upon  its  deed  from  said  Doollttle 
until  the  voidable  tax  deed  upon  which 
plaintiff's  title  Is  based  was  protected  by  the 
three-year  statute  of  llmltatlons"i  also  "that 
the  acts  and  conduct  of  the  plaintiff  and  of 
her  agent  have  misled  the  Gates  Lend  Com- 
pany, to  Its  Injury  and  damage;  that  rely- 
ing on  said  deed  from  the  defendant  Doollt- 
tle, It-did  not  bring  an  action  to  set  aside  the 
voidable  tax  deed  upon  which  plaintiff's  ti- 
tle Is  based,  as  it  would  have  done  within 
three  years  of  the  date  of  such  deed  had  it 
not  been  misled  by  such  acts  and  course  of 
conduct;  that  said  acts  estop  the  plaintiff, 
and  make  It  Inequitable  and  unjust  that  the 
plaintiff  be  now  permitted  to  have  the  bene- 
fit of  the  three-year  statute  of  limitations  In 
protecting  her  title  under  said  tax  deed  of 
May  31,  1901." 

Mr.  Doollttle  testified  that  at  the  time  of 
his  correspondence  with  the  Gates  Lend 
Company  he  knew  of  the  passage  of  chapter 
152,  Laws  1901,  under  which  an  action  in 
ejectment  might  be  maintained  against  him, 
even  though  he  had  conveyed  the  lands,  so 
long  as  his  grantee  refrained  from  recording 
her  deed,  and  that,  if  the  tax  deed  were 
shown  to  be  void  in  such  action,  he  would  be 
liable  for  costs.  The  facts  and  circumstanc- 
es shown  demonstrate  that  both  Doollttle 
and  the  agent  of  the  plaintiff  had  a  well- 
grounded  suspicion  that  the  tax  deed  could 
be  set  aside  If  an  action  were  brought  for 
that  purpose  before  the  expiration  of  the 
three  years  from  the  date  of  the  recording 
of  the  deed.  Doolittle's  statement  that  he 
claimed  no  Interest  in  the  land  did  not  nee- 
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essarlly  mean  that  he  had  conveyed  it  away. 
It  would  have  been  an  easy  matter  for  him 
to  say  80  If  this  were  the  impression  he  In- 
tended to  convey.  It  was  an  entirely  rea- 
sonable conclusion  for  the  Gates  Land  Com- 
pany to  draw  that  Doollttle  considered  his 
deed  void  and  did  not  wish  to  run  any  risk 
of  being  sued  In  ejectment  and  mulcted  In 
costs,  and  that  he  disclalnjed  Interests  for 
this  reason.  The  conclusion  Is  Irresistible 
that  the  thing  wished  and  hoped  for  by  Doo- 
llttle and  Williams  happened,  and  that  was 
that  the  Gates  Company  should  be  lulled  In- 
to security  by  the  Doollttle  deed,  and  should 
refrain  from  taking  any  steps  to  declare  void 
a  deed  which  was  voidable,  until  such  time 
as  the  statute  graciously  intervened  to  save 
them  from  an  embarrassing  situation.  The 
plalntlfT,  with  knowledge  of  what  transpired 
between  Doollttle  and  the  Gates  Land  Com- 
pany, carefully  refrained  from  putting  her 
deed  on  record  while  the  statute  was  sup- 
posed to  be  running,  and  prudently  refrained 
from  going  into  possession  of  the  lands  or 
paying  any  taxes  thereon  or  doing  anything 
else  that  might  arouse  a  suspicion  on  the 
part  of  the  Gates  Land  Company  that  some 
hostile  claim  was  being  made. 

[1]  Doollttle  was  not  a  bona  fide  purchaser 
of  the  land.  Gould  v.  Sullivan,  84  Wis.  659, 
54  N.  W.  1013,  20  L.  R.  A.  487,  86  Am.  St 
Rep.  955 ;  Brown  v.  Cohn,  95  Wis.  90,  69  N. 
W.  71, 60  Am.  St  Rep.  83.  Plaintiff  knew  she 
was  purchasing  a  questionable  title  from 
Doollttle,  if  she  paid  any  attention  to  it  at 
all.  She  got  what  Doollttle  had,  nothing 
more  and  nothing  less.  He  had  practically 
nothing  except  by  the  grace  of  the  statute  of 
limitations,  and  both  Doollttle  and  the  plain- 
tiff apparently  intended  to  nurse  things  along 
as  best  they  might  so  as  to  create  th^  Im- 
pression with  the  Gates  Land  Company  that 
It  had  nothing  to  worry  over  in  reference  to 
its  title,  and  at  the  same  time  yield  nothing 
that  would  prevent  the  plaintiff  from  claim- 
ing the  benefit  of  the  statute  if  the  Gates 
Land  Company  were  lulled  Into  security.  In 
fact  Mr.  Doollttle  testified  that  his  purpose 
was  to  make  such  a  deed  as  would  satisfy  the 
Gates  Land  Company,  and  at  the  same  time 
do  nothing  that  would  work  to  the  detriment 
of  his  grantee,  Williams,  or  prevent  the  stat- 
ute from  running  on  the  tax  deed,  and  be 
says  he  did  so  because  he  did  not  wish  to 
render  himself  liable  to  the  plaintiff  under 
his  special  warranty  deed  and  at  the  same 
time  wanted  to  prevent  the  Gates  Land 
Company  from  bringing  a  suit  and  securing 
a  judgment  against  him  for  costs.  The  trial 
court  held  that  the  plaintiff  was  estopped 
from  claiming  any  benefit  from  the  statute 
of  limitations.  We  are  unable  to  concur  in 
this  view,  although  it  finds  support  in  some 
of  the  decided  cases.  No  good  reason  is  ap- 
parent why  this  statute  should  not  be  here 
applied  in  the  same  way  that  such  statutes 


generally  are.  [2]  It  has  been  repeatedly 
held  that  the  application  of  a  statute  of  lim- 
itations cannot  be  avoided  by  showing  facts 
that  might  ordinarily  constitute  an  estoppel 
In  pais.  Boyd  ▼.  Ins.  Co.,  116  Wis.  155,  90 
N.  W.  1086,  94  N.  W.  171,  61  I«  R.  A.  918,  96 
Am.  St  Rep.  948;  Pietsch  ▼.  MUbrath,  123 
Wis.  647,  101  N.  W.  388,  102  N.  W.  342.  6S 
L.  R.  A.  945,  107  Am.  St  R^  1017;  Gnlll  t. 
La  Crosse  Gas  &  Electric  Co.,  130  N.  W.  234. 

[3]  But,  while  we  do  not  agree  as  to  the 
ground  upon  which  the  decision  was  based, 
we  think  the  conclusion  reached  was  correct 
and  that  the  facts  found  by  the  court  estop 
the  plaintiff  from  claiming  or  asserting  any 
title  under  her  deed  as  against  the  Gates 
Land  Company.  Doollttle  and  Williams  by 
their  acts  and  their  conduct  intended  to  and 
did  mislead  the  Gates  Land  Company  to  Its 
detriment  and  to  their  benefit  They  were 
silent  when  they  should  have  spoken,  and 
should  not  be  permitted  to  profit  by  the  ar- 
tifice adopted.  There  are  many  cases  In 
this  court  where  parties  have  been  held  es- 
topped and  where  the  facts  constituting  the 
estoppel  were  by  no  means  as  strong  as  they 
are  here.  Two  Rivers  Mfg.  Co.  v.  Day,  102 
Wis.  328,  78  N.  W.  440;  Kingman  v.  Graham. 
51  Wis.  232,  8  N.  W.  181 ;  Marling  v.  Nom- 
mensen,  127  Wis.  863,  106  N.  W.  844,  5  L 
R.  A.  (N.  S.)  412,  115  Am.  St  Rep.  1017; 
holze&vx  V.  Fremder,  123  Wis.  193,  101  K 
W.  423;  McCord  v.  Hill,  117  Wis.  306,  94 
N.  W.  65.  The  estoppel  should  be  held  to 
apply  to  the  plaintiff  as  well  as  to  Doollttle 
Wisconsin  Oak  L.  Co.  ▼.  Lanrsen,  126  Wis. 
484,  105  N.  W.  906;  Lyndon  Lumber  Co.  v. 
Sawyer,  135  Wis.  525,  116  N.  W.  255;  Kaeh- 
ler  V.  Dobberpuhl,  56  Wis.  480, 14  N.  W.  631; 
Kaehler  y.  Dobberpuhl,  60  Wis.  256,  IS  K. 
W.  841.  There  are  other  considerations 
which  might  well  preclude  the  plaintiff  from 
recovering  In  this  action,  but  they  have  not 
been  argued,  and  it  Is  unnecessary  to  discuss 
them. 

Judgment  affirmed. 


HAAG  V.  COOPER. 
(Snpreme  Court  of  Wisconsin.    April  6,  1911.) 

1.  Appeal  and  Erbob  (J  1022*)— Findings— 

CONCLUSI VENESS. 

Where  there  is  no  Inherent  incredibility  in 
the  evidence  on  which  the  findings  of  a  referee 
affirmed  by  the  trial  court  are  based,  the  court 
on  appeal  cannot  disturb  tliem. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.   {f  4015-4018;    Dec.  Dig.  i 

2.  WOBK  AND  LABOB  (|  28*)— SkBVICE»— EVI- 
DENCE. 

Where  a  lessor  of  a  farm  on  shares  did 
plowing  on  the  farm,  inuring  to  the  benefit  of 
the  lessee,  and  the  facts  warranted  a  finding 
that  the  plowing  was  done  withont  any  ex- 
pectation of  payment,  and  the  lessor  and  leasee 
bad  many  settlements  under  the  lease  subse- 
quent thereto,  but  no  mention  of  tiie  plowing 
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was  made,  a  finding  that  the  plowing  was  a 
gratnitous  service  was  authorized. 

[£]d.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  |  6&;    Dec.  Dig.  §  28.*] 

Appeal  from  Circuit  Court,  Walworth 
County;  E.  B.  Belden,  Judge. 

Action  by  Fred  Haag  against  G.  W.  Coo- 
I>er.  'From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

On  September  13,  1001,  the  plaintlGF  leas- 
ed to  tbe  defendant  his  farm  of  324  acres 
in  the  town  of  Whitewater,  Wis.,  for  two 
years  from  tbe  Ist  day  of  March  next,  upon 
the  following  conditions:  "Each  to  furnish 
one-half  of  all  stock  and  poultry  kept  on 
said  farm,  except  horses,  second  party  to 
furnish  his  own  horses  necessary  for  doing 
the  work  on  the  farm.  Each  to  furnish 
one-half  of  all  seed  sown  or  planted  on  said 
farm.  Second  party  to  furnish  all  farm 
utensils  and  machinery.  First  party  to  fur- 
nish all  new  material  for  fences  and  sec- 
ond party  to  do  all  the  work  of  keeping  all 
the  fences  in  good  repair,  keep  all  noxious 
weeds  cut  and  work  the  road  tax  assessed 
against  said  farm.  All  stock  to  be  apprais- 
ed on  and  off.  Each  party  to  pay  bis  own 
personal  tax.  Second  party  to  have  bis  nec- 
essary fuel  out  of  dead  and  down  timber 
and  is  to  work  said  farm  in  a  good  and 
workmanlike  manner  and  in  the  proper  sea- 
son to  make  it  produce  and  is  to  care  for 
all  stock  on  tbe  place.  Oats  to  be  divided, 
all  other  produce,  except  potatoes,  to  be  fed 
out  to  stock.  No  straw  or  manure  to  be 
taken  off  the  farm.  Second  party  Is  to  fur- 
nish his  own  oats  for  horses.  All  stock  to 
be  fed  out  of  undivided  bay,  grain  and  feed. 
All  liay  and  grain  sold  second  party  is  to 
draw  to  market  and  money  equally  divided, 
all  produce,  proceeds  and  increase  of  farm 
to  t>e  equally  divided  one-half  to  each.  First 
party  has  the  right  to  go  on  the  farm  at 
any  time  and  make  Improvements.  Each 
party  to  pay  for  one-half  of  tbe  twine  for 
binding  small  grain."  On  November  1,  1904, 
and  December  19,  1904,  respectively,  the 
plaintiff  brought  two  actions  against  the  de- 
fendant in  justice's  court,  one  for  the  re- 
covery of  $52.58  for  road  or  highway  taxes 
which  he  alleged  be  bad  paid,  and  tbe  oth- 
er for  the  recovery  of  a  number  of  items  for 
services,  which  he  claimed  he  had  perform- 
ed, and  for  bis  share  of  farm  products.  The 
flrst  of  said  items  accrued  November  2,  1901, 
and  the  last  September  10,  1904.  Of  the 
items  specially  controverted  was  one  for 
$37.50  for  plowing  25  acres  of  land.  The 
answer  in  the  flrst  action  was  a  general 
denial  and  counterclaim  for  certain  Items. 
Defendant  prevailed  in  both  actions  in  Jus- 
tice's court  An  appeal  was  taken  in  each 
action  to  the  circuit  court,  where  an  order 
was  entered  consolidating  them  into  one  and 
granting  a  reference.  The  referee  reported 
his  endings  and  conclusions  to  tbe  circuit 


court,  disallowing  the  Item  of  $37.60  for 
plowing,  and  allowing  $70.68,  tbe  amount, 
with  interest,  paid  by  plaintiff  for  taxes. 
The  referee  found  the  plaintiff  entitled  to 
judgment  against  tbe  defendant  on  the  items 
allowed  in  his  favor  for  the  sum  of  $78.19, 
and  the  defendant  entitled  to  Judgment 
against  the  plaintiff  for  the  items  allowed 
in  his  favor  for  tbe  sum  of  $145.50,  and  di- 
rected that  the  amount  for  which  plaintiff 
was  entitled  to  judgment  should  be  offset 
against  the  amount  for  which  defendant  was 
entitled  to  judgment,  and  that  Judgment 
should  be  entered  for  defendant  against  the 
plaintiff  for  tbe  difference,  being  tbe  sum  of 
$67.31  and  costs.  From  an  order  of  the  cir- 
cuit court  confirming  the  report  of  tbe  ref< 
eree,  the  plaintiff  appealed. 

J.  H.  Page,  for  appellant.  E.  T.  Cass,  for 
respondent 

VINJE,  J.  (after  stating  the  facts  as 
above).  No  claim  is  made  by  plaintiff  that 
any  question  of  law  krlses  upon  any  item  ex- 
cept that  of  $37.50  for  plowing  25  acres  in 
the  faU  of  1901.  [1]  It  is  urged,  however, 
as  to  the  other  items  disallowed  by  the  ref- 
eree, not  that  there  is  no  evidence  to  sup- 
port the  findings,  but  that  tbe  witnesses  for 
plaintiff  are  entitled  to  more  credence  than 
those  who  testified  for  defendant,  and  there- 
fore tbe  preponderance  of  the  evidence  is 
against  the  findings.  Unfortunately  for  the 
claim  made,  a  careful  reading  of  the  record 
fails  to  disclose  any  Inherent  Incredibility 
in  tbe  evidence  upon  which  the  findings  are 
based,  and  hence  we  cannot  disturb  them. 
Witt  V.  Merz,  140  Wis.  29,  121  N.  W.  885. 
As  to  the  Item  of  plowing,  plaintiff  testified 
that  defendant  requested  him  to  do  it  and 
promised  to  pay  for  it  or  else  "plow  back" 
an  equal  amount  and  that  he  had  done  nei- 
ther. Defendant  flatly  denied  this,  and  said 
be  did  not  know  how  plaintiff  came  to  do 
the  plowing.  That  is  all  the  testimony  there 
is  on  the  subject  It  is  claimed  by  plaintiff 
that  since  the  defendant  got  the  benefit  of 
the  work  the  law  raises  an  implied  prom- 
ise to  pay  for  It,  and  the  Item  should  have 
been  allowed  on  that  ground,  even  though  It 
be  true  that  defendant  did  not  request  its 
being  done  nor  promise  to  pay  for  it 

[2]  The  referee,  however,  expressly  found 
that  the  plowing  was  done  by  plaintiff  with- 
out any  expectation  of  repayment,  and  there 
is  much  In  the  case  to  support  such  a  find- 
ing. They  were  engaged  In  a  common  enter- 
prise In  which  mutual  aid,  though  not  re- 
quired by  tbe  strict  letter  of  the  contract,  is 
often  rendered  without  expectation  of  any 
other  form  of  payment  than  results  from  a 
joint  profit  Moreover,  this  plowing  was 
done  In  the  fall  of  1901.  Since  then  the  par- 
ties had  many  settlements  under  their  con- 
tract, and  this  claim  apparently  was  never 
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mentioned.  Indeed,  It  was  not  Included  In 
the  first  action  tbat  plaintiff  brought  against 
the  defendant.  These  and  other  considera- 
tions no  doubt  induced  the  referee  to  find 
that  the  plowing  was  a  gratuitous  service. 
The  finding  rests  uiwn  evidence  sufficient 
to  sustain  it.  If  counsel  in  such  cases  as 
this  would  give  more  heed  to  the  valuable 
suggestions  contained  in  Daubner  y.  McFar- 
lln,  136  Wis.  515,  117  N.  W.  1002,  clients 
would  be  saved  needless  expense  and  this 
court  much  unprofitable  labor. 
Judgment  affirmed. 


FONDER  y.  GENERAL  CONST.  CO. 
(Supreme  Court  of  Wisconsin.    April  S,  1911.) 

1.  Master  and  SEsvAnr  ($  297*)— Injttries 
TO  Servant  —  Special  Intbbbooaioribs  — 
Answers — Constbuction. 

In  a  servant's  action  for  injuries  in  jump- 
ing off  a  building  on  wliich  he  was  working  to 
escape  being  strucli  by  a  falling  derrick  which 
he  was  operating  bj  hand,  a  special  interroga- 
tory was  aaked  as  to  whether  the  derrick  was 
not  80  constructed  and  operated  as  to  give  prop- 
er protection  to  him,  because  of  its  being  on 
wheels  and  not  so  fastened  as  to  prevent  its 
moving  on  its  wheels  and  tipping  over,  the  an- 
swer being,  "Yes."  Held^  that  the  answer  was 
a  finding  that  the  derrick  was  not  properly 
placed  and  operated  because  of  its  being  on 
wheels,  and  not  so  fastened  as  to  prevent  its 
moving  and  tipping  over. 

[EU.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g{  1195-1198;  Dec.  Dig.  § 
297.*] 

2.  Master  and  Servant  (|  297*)— Injuries 
TO  Servant— Special  Interrooatories — 
Inconsistent  Questions. 

The  first  special  interrogatory  asked  in 
such  case  was:  Was  the  face  derrick  •  •  * 
not  so  constmcted  and  operated  as  to  give  proper 
protection  to  the  life  and  limb  of  the  plaintiff, 
because  of  its  being  on  wheels  and  not  so  fas- 
tened as  to  prevent  its  moving  on  its  wheels  and 
tipping  over."  The  fifth  interrogatory  was 
"Was  the  face  derrick  •  •  •  constructed  in 
the  way  such  derricks  are  usually  constructed 
for  work  of  the  kind  then  being  done  by  persons 
of  ordinary  care  and  experience  in  like  busi- 
ness?" The  sixth  interrogatory  was:  "Was 
the  face  derrick  ♦  •  •  placed  and  operated 
in  the  manner  usually  employed  under  like  cir- 
cumstances by  persons  of  ordinary  care  and  ex- 
perience in  like  business?"  The  answers  to  the 
first  two  questions  were  "Tes,"  and  to  the  lat- 
ter, "No."  Held,  that  the  first  question  refer- 
red to  the  placing  or  operation  of  the  derrick, 
as  well  as  its  construction,  while  the  fifth  ques- 
tion only  referred  to  its  original  construction, 
and  the  questions  were  not  inconsistent. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  119»-1198;  Dec.  Dig.  f 
297.*] 

3.  Master  and  Servant  (S  297*)— Injuries 
to  Servant  —  Special  Interrooatories  — 
Answers— Inconsistent  Answers. 

The  answer  to  the  sixth  question  was  con- 
sistent with  the  answers  to  the  first  and  fifth 
questions;  the  answer  to  the  sixth  having  neg- 
atived ordinary  care  in  placing  and  operating 
the  derrick. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !§  1195-1198;  Dec  Dig.  { 
297.*] 


4.  Master  and  Servant  (J  185*)- Master's 
Dutt— Delegation— BlBECTiNG  Derricks. 

The  duty  imposed  npon  an  employer  by 
Sanborn's  St.  Supp.  1906,  g  1636-81,  requiring 
one  employing  labor  in  the  erection  of  buildings 
not  to  furnish  unsafe  or  improper  scaffolding, 
hoists,  etc.,  which  are  not  so  constructed  and 
operated  as  to  give  protection  to  life  and  limb, 
is  nondelegable,  so  that  one  constructing  and 
placing  a  derrick  for  the  employer  is  a  vice 
principal  and  not  a  fellow  servant  of  other  em- 
ployte. 

[Ed,  Note. — ^For  other  cases,  see  Master  and 
Servient,  Cent  Dig.  U  392-410;    Dec.  Dig.  f 

5.  Master  and  Servant  (J  297*)— Injuries 
TO  Servant  —  Special  Findings  — Incon- 
sistent Findings. 

In  such  action,  the  first  interrogatory,  an- 
swered "Yes,"  was,  "Was  the  face  derrick 
•  *  •  not  so  constructed  and  operated  as  to 
give  proper  protection  to  •  •  ♦  plaintiff  be- 
cause of  its  being  on  wheels,  and  not  so  fasten- 
ed as  to  prevent  its  moving  *  •  •  and  tip- 
ping over,"  and  the  answer  to  the  second  intei^ 
rogatory  was  that  the  use  of  the  derrick  in  tbat 
condition  was  the  proximate  cause  of  the  in- 
jury. The  seventh  interrogatory,  answered 
"No,"  was  "Were  there  blocks  under  the  der- 
rick at  the  time  of  the  accident?"  and  the 
eighth  interrogatory,  answered  "Yes,"  was 
whether  there  was  any  want  of  ordinary  care  in 
the  manner  in  which  the  rope  attached  to  the 
derrick  was  fastened  to  the  timber  which  was 
being  raised  when  the  derrick  turned  over. 
Held,  that  the  findings  to  the  first  and  second 
questions  were  not  inconsistent  with  those  to 
the  seventh  and  eighth,  as  the  slipping  of  the 
rope  on  the  timber  would  not  have  caused  the 
injury  had  the  derrick  not  turned  over. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1105-1198;  Dee.  Dig.  i 
207.*] 

6.  Master  and  Servant  (J  270*)— Injuries — 
Actions— Admission  op  Evidence. 

Where  in  a  servant's  action  for  personal 
injuries  by  jumping  from  a  building  to  prevent 
injury  from  a  falling  derrick  which  plaintiff 
was  operating  by  a  crank  attached  to  a  drum 
on  the  face  of  the  derrick,  in  which  plaintiff 
claimed  that  he  was  required  to  stand  too  close 
to  the  derrick  in  a  dangerous  position  in  oi>- 
erating  it,  evidence  that,  after  the  accident  the 
men  operating  the  crank  were  removed  from 
their  former  position,  and  placed  some  60  feet 
away,  out  of  the  building,  and  operated  the  der- 
rick from  that  position,  was  admissible  to  show 
that  it  was  practicable  to  place  the  crank  op- 
erators in  a  nonhazardous  position. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  918;  Dec  Dig.  {  270.*] 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty; Samuel  D.  Hastings,  Judge. 

Action  by  John  Fonder  against  the  Gen- 
eral Construction  Company.  From  a  Judg- 
ment for  plaintiff  defendant  appeals.  Af- 
firmed. 

Action  to  recover  for  personal  Injuries  al- 
leged to  have  been  sustained  through  the 
negligence  of  the  defendant  The  defendant 
at  the  time  of  the  Injury  was  constructing 
a  courthouse  in  the  dty  of  Gre«i  Bay.  The 
walls  had  been  carried  up  about  12  feet  and 
upon  them  a  stiff-leg  derrick  was  being  con- 
structed. The  derrick  when  completed  was 
to  consist  of  two  foundation  pieces  about  10 
Inches  square,  called  "sleepers."  fastened  to- 
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setber  at  one  end  and  spreading  out  at  tbe 
other  end  In  a  V  sbape  from  the  polut  of 
fastening.  E^om  the  point  of  fastening  a 
timt)er  12  to  14  inches  square  was  placed  In 
a  perpendicular  position  at  right  angles  to 
tbe  sleepers  and  known  as  the  mast,  and 
from  the  top  of  this  mast  two  timbers  known 
as  "stiff  legs,"  and  about  the  same  size  as 
the  mast,  extended  to  tbe  ends  of  tbe  sleep- 
ers to  hold  the  mast  in  position.  At  the 
time  of  the  injury  the  sleepers  and  mast 
were  in  position,  and  one  of  the  stiff  legs 
was  being  lifted  by  a  face  derrick  resting 
upon  a  platform  of  planks,  which  planks 
rested  upon  the  sleepers  and  the  wall.  Tbe 
face  derrick  was  a  small  movable  derrick, 
and  consisted  of  a  foundation  piece,  or  sill, 
made  of  a  single  piece  of  timber  Ave  inches 
square  and  eight  feet  long,  in  which  were  set 
two  small  wheels  turning  the  long  way  of 
tbe  sill  and  extending  two  inches  below  the 
bottom  of  the  sill  for  tbe  purpose  of  mov- 
ing the  derrick.  From  the  top  of  tbe  sill 
and  at  a  point  nearly  above  each  wheel, 
two  side  pieces  about  5  inches  square  ex- 
tended up  to  a  point  where  they  were  fas- 
tened to  a  crossplece,  the  upper  ends  being 
about  3  feet  apart  and  tbe  lower  ends  far- 
ther apart  at  the  sill,  the  top  of  these  two 
Bide  pieces  being  the  top  of  the  face  der- 
rick, but  from  this  extended  the  mast  or 
pole  which  was  a  permanent  part  of  the 
derrick,  making  it  about  20  feet  high.  There 
was  a  pulley  near  tbe  top  of  tbe  derrick  and 
a  spool  or  drum  was  fastened  to  the  side 
pieces  some  three  feet  from  the  ground  with 
cranks  or  handles  at  either  end  for  turning 
It,  which,  when  turned  by  the  men,  wound 
the  rope  around  tbe  drum,  and  lifted  tbe  ob- 
ject desired  to  be  elevated. 

The  plaintiff  at  tbe  time  of  tbe  injury 
was  engaged  in  turning  one  of  tbe  cranks  In 
lifting  the  stiff  leg,  the  rope  having  been 
wound  several  times  around  tbe  stiff  leg 
near  tbe  middle  of  it  and  tied  in  a  knot 
The  derrick  was  held  In  nearly  a  perpendic- 
ular position,  leaning  a  little  toward  the 
load  it  was  lifting  and  held  by  guy  lines. 
Just  as  tbe  stiff  leg  bad  been  lifted  to  tbe 
desired  point,  and  was  hanging  at  an  angle 
of  about  45  degrees,  and  In  position  to  place 
the  eyelet  or  "gooseneck"  in  the  casting  at 
its  upper  end  down  over  tbe  shank  or  pin  in 
tbe  top  of  the  mast,  and  tbe  lov^er  end  about 
to  enter  its  place  in  the  sleeper,  the  derrick 
moved  and  tipped  over,  and  plaintiff.  In 
fear  of  being  struck  by  tbe  falling  derrick 
and  attachments,  jumped  to  tbe  ground  and 
was  Injured.  Tbe  negligence  alleged  in  the 
complaint  is  that  tbe  derrick  "was  defective- 
ly constructed  and  unsafe,  unsuitable,  and 
improper,  in  that  It  stood  on  wheels  which 
made  it  unstable:  that  It  was  not  so  con- 
structed, placed,  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  of 
plaintiff  because  It  was  in  no  way  fastened 
to  such  platform  or  anything  else  so  as  to 
prevent  its  base  from  running  on  Its  wheels 


from  tbe  place  it  stood  and  causing  sudi 
derrick  to  fall;  that  while  said  plaintiil 
was  so  operating  such  derrick,  and  hoisting 
said  timber  above  his  head,  tbe  said  derrick 
because  of  its  defective,  unsafe,  unsuitable, 
and  improper  construction  and  being  so  im- 
properly constructed,  placed,  and  operated, 
commenced  to  fall,  together  with  such  tim- 
ber, towards  and  upon  pl&intlff;  that  said 
plaintiff  had  no  other  way  of  escape  but 
by  Jumping  off  said  platform  to  tbe  ground 
below,  which  be  did  in  time  to  escape  being 
struck." 

Tbe  answer  denies  generally  the  allega- 
tions of  the  complaint,  and  avers  that  tbe 
negligence,  if  any,  was  that  of  fellow  serv- 
ants of  plaintiff,  and  that  plaintiff  assumed 
tbe  risk  and  was  guilty  of  contributory  neg- 
ligence. Motions  for  nonsuit  and  directed 
verdict  for  defendant  were  made  and  denied, 
and  the  following  verdict  returned  by  the 
Jury: 

"(1)  Was  the  face  derrick  which  was  being 
used  and  operated  at  tbe  time  tbe  plaintiff 
was  injured  not  so  constructed  and  operated 
as  to  give  proper  protection  to  tbe  life  and 
limb  of  tbe  plaintiff,  because  of  Its  being  on 
wheels  and  not  so  fastened  as  to  prevent  Its 
moving  on  its  wheels  and  tipping  over? 
Answer:  Yes. 

"(2)  If  you  answer  the  first  question,  'Yes,' 
then  answer  this :  Was  the  use  of  said  der- 
rick in  that  condition  a  proximate  cause  of 
the  plaintiff's  injury?     Answer:  Yes. 

"(3)  Did  the  plaintiff  at  the  time  he  was 
working  at  the  derrick  know  and  compre- 
hend tbe  danger  from  using  said  derrick  in 
tbe  condition  In  which  it  was  then?  An- 
swer: No. 

"(4)  If  your  answer  to  the  third  question 
should  be  'No,'  then  answer  this :  Ought 
the  plaintiff  in  the  exercise  of  ordinary  care 
to  have  discovered  and  appreciated  such 
danger  before  the  accident?    Answer:  No. 

"(5)  Was  the  face  derrick  used  at  the 
time  of  tbe  accident  constructed  in  the  way 
such  derricks  are  usually  constructed  for 
work  of  tbe  kind  then  being  done  by  persons 
of  ordinary  care  and  experience  In  like  busi- 
ness?   Answer:  Yes. 

"(6)  Was  the  face  derrick  used  at  the 
time  of  tbe  accident  placed  and  operated  In 
tbe  manner  usually  employed,  under  like  cir- 
cumstances, by  persons  of  ordinary  care  and 
experience  In  like  business?    Answer:  No. 

"(7)  Were  there  blocks  under  the  face 
derrick  at  tbe  time  of  tbe  accident?  An- 
swer: No. 

"(8)  Was  there  any  want  of  ordinary  care 
In  the  manner  in  which  tbe  rope  was  fasten- 
ed to  tbe  stiff  leg?    Answer:  Yes. 

"(9)  If  your  answer  to  the  eighth  ques- 
tion should  be,  'Yes,'  then  answer  this:  Was 
such  want  of  ordinary  care  a  proximate 
cause  of  the  plalntilTs  injury?     Answer:  Yes. 

"(10)  Ought  a  man  of  ordinary  intelligence 
and  prudence  In  McCarthy's  position  to  have 
reasonably  anticipated  that  there  was  danger 
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of  the  face  derrick  on  which  the  plaintiff 
was  working,  tipping  over,  so  as  to  injure 
those  working  about  it?    Answer :  Yes. 

"(11)  What  amount  of  money  will  compen- 
sate the  plaintiff  for  his  Injury?  Answer: 
12,160. 

"(12)  Did  any  want  of  ordinary  care  on 
the  part  of  the  plaintiff  contribute  proxi- 
mately to  the  lAjury?    Answer:  No." 

Plaintiff  moved  for  Judgment  on  the  ver- 
dict, and  the  defendant  made  the  usual  mo- 
tions for  Judgment  notwithstanding  the  ver- 
dict to  change  the  answers  in  the  special  ver- 
dict, for  Judgment  on  the  verdict  as  so 
changed,  and  for  a  new  trial,  which  motions 
were  denied  and  Judgment  entered  in  favor 
of  the  plaintiff  on  the  verdict,  from  which 
this  appeal  was  taken. 

Sheridan  &  Evans,  for  appellant  Kaftan 
&  Reynolds  (P.  H.  Martin,  of  counsel),  for 
respondent. 

KERWIN,  J.  (after  stating  the  facts  as 
above).  By  the  first,  second,  third,  fourth, 
eleventh,  and  twelfth  findings  in  the  special 
verdict  the  Jury  found,  in  substance,  that 
the  face  derrick  in  question  was  not  placed 
and  operated  so  as  to  give  proper  protection 
to  the  life  and  limb  of  plaintiff  because  of 
its  being  on  wheels,  and  not  so  fastened  as 
to  prevent  its  moving  on  Its  wheels  and  tip- 
ping over,  and  that  such  was  the  proximate 
cause  of  his  injury;  that  plaintiff  did  not 
loiow  nor  comprehend  the  danger  from  using 
the  derrick  in  the  condition  it  was  In,  and 
that  he  ought  not  In  the  exercise  of  ordinary 
care  to  have  discovered  and  appreciated  such 
danger;  that  he  was  not  guilty  of  contribu- 
tory negligence;  and  that  he  sustained  $2,- 
160  damages. 

These  findings,  if  consistent  with  other  an- 
swers to  questions  In  the  special  verdict  and 
supported  by  the  evidence,  we  think  are  sufil- 
clent  to  support  the  Judgment  It  is  contend- 
ed, however,  by  counsel  for  appellant  that 
the  answer  to  the  first  question  of  the  special 
verdict  is  a  finding  of  proper  construction 
and  operation  of  the  face  derrick,  relieving 
the  defendant  from  negligence,  and,  if  not 
such  finding,  the  question  Is  so  vague,  ob- 
scure, and  misleading  that  its  answer  is  not 
sufficient  to  support  a  Judgment  It  Is  fur- 
ther Insisted  that  the  first  question  Is  faulty. 
In  that  It  covers  more  than  one  Issue,  and 
that  its  answer  Is  Inconsistent  with  the  an- 
swers to  the  fifth  and  sixth  questions,  and 
that,  if  the  answer  to  the  first  question  Is  a 
finding  of  improper  construction  and  opera- 
tion, it  is  not  supported  by  the  evidence. 

It  is  plain  from  the  form  of  the  first  ques- 
tion ttiat  the  court  endeavored  to  follow  the 
statute  (Sanborn's  St  Supp.  1906,  §  163&— SI) 
in  submitting  it  to  the  Jury.  [1]  And  we 
think  the  answer  Is  a  finding  that  the  face 
derrick  was  not  properly  placed  and  operated 
because  of  being  on  wheels  and  not  so  fasten- 
ed as  to  prevent  its  moving  and  tipping  over. 
If  there  was  any  vagueness  or  ambiguity  in 


the  question,  its  meaning  was  made  plain  in 
the  charge,  and  the  Jury  could  not  have  mis- 
understood It 

It  is  further  Insisted  that  the  first  qnes- 
tlon  In  asking  as  to  construction  and  opera- 
tion of  the  face  derrick  covers  more  tlian  one 
controverted  issue,  and,  besides,  that  the  an- 
swer to  this  question  Is  inconsisteut  with  the 
answers  to   the   fifth  and  sixth   questloiis. 
The  first  questioii  when  viewed  In  the  light 
of  the  statute   (section   1636 — 81)    and    the 
charge   was   not   objectionable  as   covering 
more  than  one  controverted  issue.    The  word 
"constructed"  in  this  question  manifestly  re- 
fers to  the  placing  of  the  derrick,  not  to  the 
physical  construction  of  the  derrick   itself. 
This  seems  clear  from  a  reading  of  the  whole 
question.    The  question  asks,  "Was"  the  der- 
rick "not  so  constructed  and  operated  as  to 
give  proper  protection  to  the  life  and  limb  of 
the  plaintiff,  hecwuge  oj  its  ieing  on  KheeU 
and  not  so  fastened  as  to  prevent  its  moving 
on  its  wheels  and  tipping  overT     [t\  'Sot 
can  the  first  question  be  said  to  be  Incon- 
sistent with  the  fifth  question,  which  latter 
question  clearly  relates  to  the  physical  con- 
struction of  the  derridc  itself,  regardless  of 
the  placing  or  operation  of  It  [3J  and  the 
sixth  question  is  perfectly  consistent  with 
the  first  and  fifth  questions,  since  it  finds 
that  the  derrick  was  not  placed  and  operated 
in  the  manner  usually  employed  by  persons 
of  .ordinary  care  and  experience  In  like  busi- 
ness. 

Tlie  argument  of  counsel  for  appellant  is 
that  the  only  duty  with  which  the  defendant 
was  charged  was  to  exercise  ordinary  care, 
and  that  the  defendant  is  not  charged  with 
the  negligence  of  a  fellow  servant  The  stat- 
ute provides:  "A  person  employing  or  direct- 
ing another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering  or  painting 
of  a  house,  building  or  structure  shall  not 
furnish  or  erect  or  cause  to  be  furnished  or 
erected  for  the  performance  of  such  labor, 
scaffolding,  hoists,  stays,  ladders  or  other 
mechanical  contrivances,  which  are  unsafe, 
unsuitable  or  Improper,  and  which  are  not  so 
constructed,  placed  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  of  a 
person  so  employed  or  engaged.    *    •    * " 

Counsel  for  appellant  contends  that  the  va- 
lidity of  the  answer  to  the  first  question  of 
the  special  Verdict  depends  upon  the  answers 
to  the  fifth  and  sixth  questions,  l)ecause  the.T 
say  that  the  defendant  is  not  charged  witb 
the  duty  of  exercising  any  greater  degree  of 
care  than  that  exercised  by  men  of  ordlnarv 
care  and  experience  under  similar  circum- 
stances. And  upon  this  ground  it  is  argued 
that  the  answer  to  the  first  question  is  in- 
consistent with  the  answer  to  the  fifth  ques- 
tion. Wliether  the  defendant  was  diargeable 
with  the  exercise  of  more  than  ordinary  care 
we  need  not  and  do  not  decide  in  this  case, 
because  under  the  findings  of  the  Jury  it  is 
unnecessary  to  do  so.  The  jury  found  that 
the  statute  was  violated;  that  such  violattoa 
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\nB  the  proximate  caase  of  tbe  plaintiff's 
injury ;  tliat  the  plaintiff  did  not  assume  the 
risk,  and  was  not  guilty  of  contributory  neg- 
ligence. No  errors  are  claimed  in  the  charge 
on  these  queetlona.  Question  No.  1  has  refer- 
ence to  the  placing  or  operation  of  fhe  derrick, 
«nd  question  No.  5  covers  only  original  con- 
struction, and  both  may  stand  together.  If  in 
answer  to  question  No.  6  the  Jury  had  found 
that  the  placing  and  operating  was  with  ordi- 
nary care,  then  It  would  have  been  necessary 
to  decide  whether  ordinary  care  satisfies  the 
statute,  but  the  Jury  negatived  ordinary  care 
in  tbe  placing  and  operation  of  the  derrick. 
The  answers  to  questions  8  and  0  also  nega- 
tlTe  ordinary  care.  So  whether  the  duty  be 
absolute  or  simply  to  exercise  ordinary  care 
is  immaterial.  On  either  basis,  the  verdict 
is  for  the  plaintiff  and  snstatns  the  Judg- 
ment [4]  The  duty  of  the  master  under  this 
statute  to  construct  and  place  the  derrick 
was  nondelegable,  and  whoever  performs  this 
duty  for  the  master  is  a  vice  principal,  and 
not  a  fellow  servant  with  other  servants  iu 
the  employ  of  the  master.  Quackenbush  v., 
Wisconsin  &  M.  R.  Co.,  62  Wis.  411,  22  N. 
W.  519;  Herrell  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  114  Wis.  605,  90  N.  W.  1071 ;  Sharon  v. 
Winnebago  F.  Mfg.  Co.,  141  Wis.  185,  124 
N.  W.  299;  Smith  v.  Milwaukee  B.  9c  T. 
Exch.,  91  Wis.  360,  64  N.  W.  1041,  30  U  R. 
A.  504,  51  Am.  St  Rep.  912;  Stafford  t. 
Chippewa  V.  B.  R.  Co.,  110  Wis.  359,  85  N. 
W.  1036 ;  Van  de  Bogart  t.  Marinette  &  M. 
P.  Co.,  132  Wis.  367, 112  N.  W.  443;  Hoffman 
V.  Rib  I/.  L.  Co.,  136  Wis.  388,  117  N.  W.  789 ; 
Miller  v.  Klmberly  &  C.  Co.,  137  Wis.  138, 
118  N.  W.  536 ;  Union  P.  R.  Co.  v.  McDonald, 
152  U.  S.  262,  14  Sup.  Ct  619,  88  L.  Ed.  434 ; 
Davidson  v.  Flour  C.  O.  I.  Works,  107  Mlun. 
17,  119  N.  W.  483,  28  L.  R.  A.  (N.  S.)  332, 
131  Am.  St  Rep.  433;  Sommer  t.  Carbon  H. 
O.  Co.,  89  Fed.  54,  32  C.  C.  A.  156;  Johnson  v. 
Far  West  U  Co.,  47  Wash.  492,  92  Pac.  274; 
Espenlaub  et  al.  t.  Ellis,  34  Ind.  App.  163,  72 
N.  E.  527 ;  Beresford  v.  American  C.  Co.,  124 
Iowa,  34,  98  N.  W.  902,  70  L.  R.  A.  256;  Wal- 
ters V.  Fuller  Co.,  74  App.  Div.  388,  77  N.  Y. 
Supp.  684. 

It  is  also  contended  that,  if  tbe  first  ques- 
tion is  a  finding  that  the  face  derrick  was  so 
placed  and  operated  as  not  to  give  proper 
protection  because  of  its  being  on  wheels  and 
not  so  fastened  as  to  prevent  Its  moving  and 
tipping  over,  it  Is  not  supported  by  the  evi- 
dence. We  shall  not  discuss  the  evidoice 
upon  this  point  at  any  length.  After  a  care- 
ful examination  of  the  record,  we  find  suffi- 
cient evidence  to  support  the  finding.  The 
evidence  is  ample  to  support  a  finding  that 
the  derrick  fell  because  of  improper  placing. 
The  burden  of  the  argument  of  counsel  for 
atH)eIlant  upon  this  proposition  is  (1)  that 
the  derrick  was  properly  constructed;  and 
(2)  that  the  falling  was  caused  by  the  negli- 
gence of  a  fellow  servant  If  any  negligence 
there  was,  for  which  the  defendant  Is  not 


liable.  As  before  observed,  no  claim  is  made 
by  plaintiff  that  the  physical  construction  of 
the  face  derrick  Itself  was  not  proper. .  But 
there  Is  evidence  sufficient  to  support  the  ver- 
dict that  it  was  not  securely  placed  and  fas- 
tened so  as  to  prevent  it  from  falling.  The 
point  that  the  (ailing  was  caused  by  the  neg- 
llg«ioe  of  a  fellow  servant  in  not  properly 
placing  it  cannot  avail  the  defendant,  as  we 
have  seen.  The  plaintiff  was  ordered  to 
work  at  the  point  of  danger  by  the  defend- 
ant's foreman,  who  bad  full  charge  of  tbe 
work,  and  the  Jury  found  upon  sutlicient  evi- 
dence that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence.  It  is  insisted  that  the 
answers  o(C  the  Jury  to  the  third  and  sixth 
questions  are  not  supported  by  the  evidence. 

Respecting  the  third  question,  It  does  not 
appear  from  the  evidence  that  it  can  be  said 
as  matter  of  law  from  the  experience  and 
knowledge  of  the  operation  of  such  derricks 
that  plaintiff  should  be  charged  with  knowl- 
edge of  the  danger.  The  facts  found  by  tbe 
seventh  and  eighth  findings  as  to  proximate 
cause  in  addition  to  the  proximate  cause 
found  by  tbe  first  and  second  questions  of 
tbe  special  verdict  do  not  affect  the  Judg- 
ment [5]  The  first  and  second  findings  of 
the  Jury  being  supported  by  the  evidence  can- 
not be  said  to  be  inconsistent  with  the  facts 
found  by  tbe  seventh  and  eighth  questions. 
It  seems  obvious  that  had  the  derrick  been 
properly  placed,  so  that  It  could  not  have 
fallen  over  the  slipping  of  tbe  rope  upon  the 
stiff  leg  would  not  have  caused  the  injury,  and 
this  fact,  we  think,  the  verdict  establishes. 

[6]  Error  is  assigned  In  the  admission  of 
evidence.  Evidence  was  admitted  under  de- 
fendant's objection  to  the  effect  that,  after 
the  injury,  the  men  operating  the  cranks  at- 
tached to  the  drum  on  the  face  derrick  were 
removed  from  the  position  formerly  occupied 
at  such  work  and  placed  some  60  feet  away 
outside  of  the  building,  and  the  rope  led 
from  the  face  derrick  to  a  crapk  set  up  60 
feet  from  the  derrick.  We  find  no  preju- 
dicial error  in  the  admission  of  this  evidence. 
One  of  the  claims  of  the  plaintiff  was  that 
in  the  ot)eration  of  the  derrick  the  men  were 
required  to  stand  in  a  dangerous  position, 
and  the  evld«ice  was  offered  and  received  to 
show  that  it  was  practical  to  have  the  men 
operating  the  power  stand  out  of  danger  as 
they  did  after  tbe  injury,  and  tbe  evidence 
was  offered,  not  for  the  purpose  o^  showing 
negligence  on  the  part  of  defendant,  but  to 
show  it  was  practical  to  so  place  the  men 
f  nmishlng  the  power  that  they  would  be  out 
of  danger.  For  this  purpose  the  evidence 
was  properly  admitted.  Grundy  v.  Janes- 
vllle,  84  Wis.  574,  54  N.  W.  1085;  Lind  v. 
Uniform  S.  &  P.  Co.,  140  Wis.  183,  120  N. 
W.  839;  Norrla  v.  AUas  S.  S.  Co.  (C.  C.)  37 
Fed.  426;  Laporte  C.  Co.  t.  Sullender,  165 
Ind.  290,  75  N.  E.  277 ;  Redepenning  v.  Town 
of  Rock,  136  Wis.  372,  117  N.  W.  805;  Willey 
T.  Boston  B.  L.  Co.,  168  Mass.  40,  46  N.  E. 
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395,  37  L.  R.  ▲.  723 ;  Qulnn  t.  New  York,  N. 
H.  &  H.  R.  R.  Co.,  56  Conn.  44,  12  AtL  97, 
7  Am.  St  Rep.  284;  Kuhns  t.  Wisconsin,  I. 
&  N.  R.  Co.,  76  Iowa,  67,  40  N.  W.  92. 

We  are  convinced  that  the  first,  second, 
third,  fourth,  eleventh,  and  twelfth  findings 
are  sustained  by  the  evidence  and  support 
the  Judgment.  We  find  no  reversible  error 
in  the  record. 

Judgment  Is  affirmed. 

SIEBECKBR,  J.,  took  no  part 


In  re  POWERS'  WILL. 

POWERS  v.  POWERS  et  al. 

(Supreme  Court  of  Wisconsin.     April  5,  1911.) 

Wills  {§  359*)— Pbobats— Review— Pabties 

OH    APPEA1^-''PEB80N    AOGBIEVED." 

St  1898,  {  4031,  as  amended  by  Laws 
1907,  c.  S93,  provides  that  any  executor  or 
"person  aggrieved"  by  the  action  of  the  county 
court  may  appeal  to  the  circuit  court  On  pe- 
tition for  the  probate  of  a  lost  will,  the  peti- 
tioner alleged  that  she  had  been  named  as  exe- 
cutrix in  such  will,  and  that  her  children  had 
been  made  residuary  legatees.  On  a  bearing 
by  the  county  court  probate  was  refused,  and 
there  was  a  finding  that  it  could  not  be  de- 
termined that  any  one  was  named  as  executrix 
therein.  Held,  that  the  petitioner  had  no  ap- 
pealable interest,  since  she  had  not  been  judi- 
cially declared  an  executrix  of  the  will,  and 
since  she  was  not-a  "person  aggrieved"  within 
the  terms  of  the  statute;  the  mere  fact  that 
petitioner  may  have  a  strong  natural  desire  to 
reverse  the  judgment,  or  that  its  rendition  af- 
fronted or  injured  her  feelings,  not  being  an 
appreciable  grievance. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  Si  823,  824 ;    Dec.  Dig.  i  359.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  271-273;   vol.  8,  p.  7569.] 

Appeal  from  Circuit  Court  Colombia  Coun> 
ty ;  Chester  A.  Fowler,  Judge. 
'  In  re  will  of  Patrick  Powers,  deceased. 
From  a  judgment  of  the  county  court  refus- 
ing to  admit  to  probate  a  will  of  Patrick 
Powers,  deceased,  alleged  to  have  been  lost, 
affirmed  by  the  circuit  court,  petitioner,  Sa- 
rah C.  Powers,  appeals.  Appeal  dismissed 
and  cause  remanded,  with  directions  to  dis- 
miss the  appeal  from  the  county  court 

Appeal  from  a  judgment  refusing  to  ad- 
mit to  probate  a  will  of  Patrick  Powers,  de- 
ceased, alleged  to  have  been  lost  The  trial 
court  found  as  facts : 

"(1)  That  Patrick  Powers,  a  resident  of 
the  towif  of  Elba,  Dodge  county.  Wis.,  died 
at  said  town  on  January  24,  1908,  owning  es- 
tate to  be  administered  therein ;  that  he  was 
a  bachelor  about  75  years  of  age,  and  had 
long  resided  in  said  town;  that  he  left  sur- 
viving bis  next  of  kin  and  heirs  at  law  three 
brothers  and  two  sisters,  viz.,  Michael,  Thom- 
as, and  James  Powers,  and  Mary  Hollihan 
and  Anastasia  Rooney,  and  the  children  of 
three  deceased  brothers,  viz.,  William  N., 
Christopher  C,  and  Margaret  Ann  Powers, 
children  of  Nicholas  Powers,  deceased,  who 


was  a  brotiier  of  said  Patrl<ft  Powers;  and 
Esther  Cotter,  Margaret  Winnifred,  William, 
Thomas,  John,  James,  Stephen,  and  Nicholas 
Powers,  children  of  Morris  Powers,  deceased, 
who  was  a  brother  of  said  Patrick  Powers; 
and  Margaret  and  Nellie  Powers,  children  of 
William  Powers,  deceased,  who  was  a  brotii- 
er of  said  Patrick  Powers. 

"(2)  That  said  Sarah  G.  Powers,  widow  of 
said  Nicholas  Powers,  deceased,  and  the 
mother  of  his  said  children,  in  April,  190S. 
presented  her  petition  to  the  county  court  of 
Dodge  county,  wherein  she  prayed  the  court 
to  take  proof  of  the  execution  and  validity 
of  a  will  of  the  decedent,  alleged  to  be  lost 
or  destroyed,  by  accident  or  design,  and  for 
the  admission  of  said  will  to  probate  as  the 
last  will  and  testament  of  Patrick  Powers, 
deceased;  that  the  contestants  herein  ap- 
peared in  opposition  thereto;  ttiat  at  the 
conclusion  of  the  trial  of  said  issues  said 
court  found  adversely  to  the  petitioner  and 
entered  judgment  denying  her  petition. 

"(3)  That  the  said  Sarah  C.  Powers  ap- 
pealed from  said  decision  and  judgment  to 
the  circuit  court  of  said  county  on  the 
ground  that  she  is  the  executrix  named  in 
said  lost  will  and  was  aggrieved  by  said  judg- 
ment; that  thereafter  said  Sarah  C.  Powers 
filed  an  afildavit  of  prejudice  on  tbe  part  of 
the  presiding  judge  of  the  drcait  court  for 
Dodge  county,  and  thereupon,  and  by  order 
of  said  court,  the  place  of  trial  of  this  ac- 
tion was  duly  changed  to  the  circuit  court  in 
and  for  Columbia  county. 

"(4)  That  said  Patridt  Powers,  deceased, 
did  on  or  about  the  18tb  day  of  December, 
1888,  make,  execute,  and  publish  bla  will; 
that  he  was  then  ill  at  the  home  of  Sarah 
C.  Powers,  but  was  competent  to  make  a  will. 

"(5)  That  Henry  A.  Hills,  a  farmer  and 
next  door  neighbor,  acted  as  scrivener^  in 
the  making  of  said  will  and  it  was  wltne^ed 
by  him  and  by  James  Powers,  a  brother  of 
the  decedent 

"(6)  That  said  will  contained  a  legacy  to 
the  testator's  brother,  James  Powers,  but 
that  the  amount  and  terms  of  said  legacy 
are  uncertain.  There  was  a  bequest  made  to 
the  church  of  Elba,  or  to  some  priest — it 
does  not  appear  to  which — but  the  amount 
of  said  legacy  is  wholly  unproved;  tliat  the 
children  of  said  Sarah  C.  Powers  were  made 
residuary  legatees  and  devisees  with  some 
provision,  which  Is  wholly  undisclosed,  re- 
garding the  time  when  they  should  take; 
that  the  contents  of  said  will  are  not  proved 
or  established  with  sufficient  certainty  to 
enable  the  court  to  determine  what  its  terms 
and  conditions  actually  were;  that  it  cannot 
be  determined  with  reasonable  certainty  if 
any  one  was  named  as  executrix  in  the  will. 

"(7)  That,  at  the  time  of  Its  execution, 
said  will  was  not  left  in  the  custody  of  said 
Mr.  Hills,  nor  was  it  ever  thereafter  in  his 
custody;  that  the  decedent  Patrick  Powers, 
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kept  the  Trill  In  his  own  posseaslon  at  the 
time  of  ita  execution,  and  tliat  it  was  never 
thereafter  In  the  possession  of  any  other 
person^ 

"(8)  That  the  testator,  the  said  Patri<^ 
Powers,  destroyed  said  will,  with  Intention 
to  revoke  the  same." 

From  a  Judgment  aflSrmlng  that  of  the 
coonty  court  of  Dodge  county,  the  proponent, 
Sarah  C.  Powers,  appealed. 

William  N.  Powers,  for  appellant  J!.  £1. 
Brossard  (F.  J.  Collgnon,  of  counsel),  for  re- 
spondents. 

VINJE,  J.  (after  stating  the  facts  as 
above).  At  the  threshold  of  the  case  we  are 
met  with  the  contention  of  the  respondent 
that  the  appellant  has  na  appealable  in- 
terest, and  therefore  her  appeal  to  the  cir- 
cuit court  should  have  been  dismissed,  as 
should,  be  the  appeal  to  this  court  The 
grounds  upon  which  such  contention  is  based 
are  that  the  right  of  appeal  Is  governed  by 
section  4031,  Stats.  1898,  as  amended  by 
chapter  693,  Laws  of  1907,  providing  that 
"any  executor,  administrator,  guardian,  trus- 
tee or  any  person  aggrieved  by  any  order, 
Judgment  decree,  determination  or  denial  of 
the  county  court  may  appeal  therefrom  to 
the  circuit  court" ;  that  since  she  tias  not  on- 
ly not  been  appointed  executrix,  but  the  will 
has  not  been  admitted  to  probate,  she  can- 
not appeal  as  executrix,  and,  as  she  is  not 
an  heir  or  legatee,  she  is  not  a  person  ag- 
grieved by  the  judgment  sought  to  be  appeal- 
ed from. 

That  she  cannot  appeal  as  executrix  must 
be  conceded,  for  upon  the  record  as  It  stands 
she  has  not  bebn  appointed  such,  the  pro- 
posed will  has  been  refused  probate,  and  the 
trial  court  found  that  it  could  not  be  deter- 
mined with  reasonable  certainty  that  any 
one  -was  named  as  executrix  In  the  will.  It 
therefore  remains  to  consider  whether  or  not 
she  is  a  person  aggrieved  by  the  Judgment 
within  the  meaning  of  the  statute  cited,  as 
that  has  been  held  to  be  exclusive  on  the 
question  as  to  who  may  appeal  from  the 
county  court  to  the  circuit  court  In  re  Mc- 
Laughlin, 101  Wis.  672,  78  N.  W.  144;  San- 
bom  V.  Carpenter,  140  Wis.  572,  123  N.  W. 
144.  It  has  likewise  been  held  that  the  right 
of  appeal,  irrespective  of  statute,  is  not  in 
every  party  to  a  Judgment  but  is  confined 
to  parties  aggrieved  in  some  appreciable 
manner  thereby.  Larson  v.  Oisefos,  118  Wis. 
308,  95  N.  W.  399.  And  if  the  appeUant  can- 
not show  his  right  to  prosecute  the  appeal 
by  statutory  provisions,  or  by  the  fact  that 
he  is  aggrieved  by  the  decision  Involved,  the 
proper  practice  is  to  dismiss  the  appeal. 
Amory  v.  Amory,  26  Wis.  152  ;  Larson  v.  Oise- 
fos, 118  Wis.  368,  95  N.  W.  399. 

It  Is  not  necessary  in  this  case  to  deter- 
mine whether  or  not  one  actually  ttamed  as 
executor  In  a  will  that  is  refused  probate  is 


a  person  "aggrieved"  within  the  meaning  of 
the  Btati^,  and  entitled  to  an  appeaL  Here- 
the  appellant  has  faUed  to  show  that  she  was- 
named  as  executrix,  and  the  only  ground  up- 
on which  she  bases  her  right  to  appeal  is  the- 
fact  that  she  claims  she  was  so  named.  Stich 
a  claim  does  not  bring  her  within  the  stat- 
ute. It  does  not  appear  from  the  fecord  that 
she  is  now  anything  more  than  a  stranger  to- 
the  proceedings,  or  that  any  legal  right  of 
hers  has  been  adversely  aftected  by  the  Judg- 
ment 

The  mere  fact  that  she  may  have  a  strong 
natural  desire  to  reverse  it  or  that  she  has. 
been  affronted  or  injured  In  her  feelings  by 
the  rendition  thereof.  Is  not  sufficient  San- 
bom  V.  Carpenter,  140  Wis.  672,  123  N.  W. 
144.  Nor  does  the  fact  that  she  could  prop- 
erly arouse  the  •  Jurisdiction  of  the  county 
court  in  the  first  instance  entitle  her  to  ap- 
peal. Id.  The  appeal  must  therefore  be  dis- 
missed, on  the  ground  that  the  appellant  haa 
no  appealable  interest 

Appeal  dismissed  and  cause  remanded,  with 
directions  to  dismiss  the  appeal  from  the 
county  court 


LARSEN  et  al.  v.  EVENSON  et  a! 

(Supreme  (^urt  of  Wisconsin.     April  5,  1911.> 

Drains  (8  65*)— Discontinuance. 

A  petition  under  St  1898,  i  1380,  author- 
izing the  discontinuance  of  a  ditch  ''laid  out 
and  constructed,"  cannot  be  maintained  before- 
the  ditch  is  coostracted. 

[Eld.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig-  i  66.*] 

Appeal  from  Circuit  Court  Columbia 
County;   Chester  A.  Fowler,  Judge. 

Mandamus  by  Lewis  L.  Larsen  and  others 
against  Ed.  Evenson  and  others,  to  compel 
defendants,  as  supervisors,  to  act  on  a  peti- 
tion to  discontinue  a  ditch.  B^om  a  Judg- 
ment quashing  an  alternative  writ  plaintiffs 
appeal.    Afilrmed. 

This  Is  an  appeal  from  a  Judgment  quash- 
ing an  alternative  writ  of  mandamus.  The 
appellants  are  resident  freeholders  of  the 
town  of  Otsego,  Columbia  county,  and  the 
respondents  are  the  supervisors  of  said  town. 
In  1909  the  then  supervisors  of  the  town  laid 
out  a  ditch  therein  and  assessed  benefits 
against  the  lands  of  appellants,  and  other 
lands,  resulting  from  the  construction  there- 
of. Vvon  an  appeal  by  the  appellant  Larsen 
herein  from  the  order  laying  out  the  ditch, 
the  order  was  affirmed  by  the  commission- 
ers. In  May,  1910,  one  Dougherty  b^an  pro- 
ceedings, resulting  in  an  order  being  entered 
by  the  circuit  court  of  Columbia  county,  di- 
recting the  respondents  herein  to  proceed  to 
open  and  construct  the  ditch.  For  a  large 
part  of  its  course  the  ditch  laid  out  follows 
the  course  of  an  old  ditch  still  in  existence. 
Before  any  work  was  done  on  the  ditch  last 
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laid  out,  the  appellants  and  other  f  re^olders 
residing  In  said  town  petitioned  thetfeepond- 
ents  for  Ita  dlBcontlnnahce.  Upon  their  re- 
fusal to  act,  apx)ellant8  began  this  proceed- 
ing to  compel  action  upon  their  petition. 

H.  Ei.  Andrews,  for  appellants.  W.  C. 
Leltsch  (£!.  E.  Brossard  and  H.  Lb  Zeldler, 
of  counsel),  for  respondents. 

VINJB,  J.  (after  stating  the  facts  as 
above).  Petitioners  claim  that  the  right  to 
maintain  proceedings  to  discontinue  the  ditch 
may  be  exercised,  even  though  It  Is  not  con- 
structed. The  law  governing  the  subject  Is 
section  1380,  Stats.  1898,  which  provides: 
"Any  drain,  ditch  or  water  course  laid  out 
and  constructed  under  the  provisions  of  this 
chapter  may  be  altered,  widened,  deepened 
or  discontinued  by  the  same  authority,  and 
upon  like  application,  petition  and  proceed- 
ings, so  far  as  applicable,  required  to  be  tak- 
en for  laying  out  and  constructing  the  same." 
The  language  of  the  statute  is  plain,  unam- 
biguous, and  susceptible  of  but  one  interpre- 
tation, namely,  that  before  the  ditch  can  be 
ditoontinvei  it  must  be  constructed.  This 
Interpretation  Is  conceived  to  be  in  harmony, 
not  only  with  the  statute  laws,  but  with 
physical  laws  as  well;  for  It  might  be  found 
embarrassing  to -discontinue  that  which  does 
not  exist  Of  course,  the  order  laying  out 
the  ditch  might  be  vacated  before  the  ditch 
Is  dug,  if  the  statute  so  provided.  But  the 
statute  does  not  so  provide,  and  this  is  not 
such -a  proceeding. 

We  are  asked  to  construe  the  statute  to 
read  "laid  out  or  constructed."  It  to  a  suf- 
ficient justification  for  refusing  to  comply 
with  the  request  to  say  the  Legislature  did 
not  so  enact  And  It  did  not  for  good  rea- 
sons. The  question  as  to  whether  or  not  a 
ditch  shall  be  laid  out  and  constructed  is 
litigated  before  the  supervisors  upon  the  ap- 
plication therefor,  and  on  appeal  to  commis- 
sioners provided  by  statute  The  determina- 
tion of  that  question  In  the  manner  pre- 
scribed by  law  Is  final.  It  appears  that  the 
petitioners,  or  one  of  them  at  least  exhaust- 
ed that  remedy,  but  not  with  satisfactory  re- 
sults. It  Is  now  sought  to  accomplish  the 
object  then  defeated  under  the  guise  of  pro- 
ceedings to  discontinue  the  ditch,  for  It  Is 
apparent  that  the  real  effect  thereof.  If  suc- 
cessful, would  be  to  vacate  the  order  laying 
It  out  This  cannot  be  done.  Petitioners 
have  had  their  day  In  court  on  that  question, 
and  they  must  abide  by  the  result.  It  was 
appreciated,  however,  that  after  the  ditch 
was  constructed  conditions  might  In  the 
near  or  remote  future,  so  change  as  to  make 
It  desirable  to  dlscontinne  It;  hence  the  pro- 
visions of  the  statute.  The  Legislature  wise- 
ly chose  the  word  "and"  Instead  of  "or,"  ana 
the  circuit  court  properly  quashed  the  alter- 
native writ  of  mandamus. 

Judgment  affirmed. 


WADB  T.  CHICAGO  ft  N.  W.  KT.  CO. 

(SuiM-eme  Court  of  Wiaconsln.    April  6,   1911.) 

1.  lUiLBOADs  (I  325*)— OlBossiira  AooiOKirr— 
Care  Rkquibed — Chii.dren. 

Where  plaintUC  at  the  time  he  was  stradc 
by  defendant's  locomotive  at  a  crossing  was  a 
minor  between  14  and  15  years  of  age,  be  was 
only  bonnd  to  lue  such  care  for  his  own  safetj 
as  the  great  mass  of  boys  of  that  age,  intelli- 
gence, experience,  and  knowledge  usually  and 
ordinarily  exercise  nnder  the  same  and  admilar 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  U  1029-1036 ;    Dec  Dig.  i  326.*J 

2.  RAII.B0AD8  (§  333*)— CaosBiiro  Accidext — 

CONTKIBDTOBT   NBGUOENOE  —  SFEED  —  SlO- 

MAL8. 

In  determining  whether  plaintiff  was  negli- 
gent at  the  time  he  was  injured  while  attempt- 
ing to  pass  in  front  of  a  railroad  train  at  a 
crossing,  the  jury  were  entitled  to  consider  the 
situation  of  the  trades  at  the  crossing,  the  ob- 
struction of  view  at  different  times  after  plain- 
tiff reached  the  crossing,  the  fact  that  the  train 
was  running  at  a  high  and  unlawful  rate  of 
speed,  and  that  no  bell  was  rung,  in  violation  of 
Lews  1907,  c.  595,  S  1809. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1080-1083 ;    Dec  Dig.  §  333.*] 

3.  Ratlboads  (I  350*)- Cbossino  AccioEirr- 

CONTBIBXTIOBT    NSOUQENCE — QUESTION     FOK 
JUBT, 

In  an  action  for  injuries  to  plaintiff  while 
passing  over  a  railroad  crossing  m  front  of  an 
approaching  freight  train,  whether  plaintiff  was 
guilty  of  more  than  slight  want  of  ordinary  care 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1189;   Dec  Dig.  §  350.*] 

Appeal  from  Circuit  Court  Kenosha  Coun- 
ty; E.  B.  Belden,  Judge. 

Action  by  Nicholas  R.  Wade  by  George  R. 
Wade,  his  guardian  ad  litem,  against  the 
Chicago  &  Northwestern  Railway  Company. 
Judgment  for  plalntUE,  and  defendant  ap- 
peals.    Affirmed. 

This  action  was  brought  by  plalntllf,  an 
Infant,  through  hto  guardian  ad  litem,  to  re- 
cover damages  for  personal  injuries  received 
while  crossing  the  railway  tracks  of  the  de- 
fendant upon  Broad  street  In  the  city  of 
Kenosha.  The  issues  raised  by  the  plead- 
ings were :  (1)  Whether  defendant  was  negli- 
gent in  operating  its  train  over  the  highway 
crossing  in  question.  (2)  Whether  plaintiff 
was  guilty  of  contributory  negligence  amount- 
ing to  more  than  a  slight  want  of  ordinary 
care. 

Defendant's  motion  for  directed  verdict  at 
the  close  of  the  evidence  was  denied.  The 
jury  returned  the  following  verdict: 

"a)  Was  the  plaintiff  Injured  by  being 
struck  by  defendant's  freight  train  at  the 
time  and  place  in  question?  Answered  by 
the  Court:  Yes. 

"(2)  At  what  rate  of  speed  was  the  de- 
fendant's freight  train  moving  as  it  ap- 
proached and  passed  over  the  Broad  street 
crossing  at  the  time  plaintiff  was  strmdc? 
Answer:  Thirty  miles  per  hour. 

"(8)  In  approaching  the  Broad  street  cross- 


•For  other  ease*  see  same  topic  and  ssctlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Ker  No.  Ssrles  *  Rap'r  ladcxta 
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Ing  at  tbe  time  In  qneBtlon  was  tbe  fretgbt 
train  moving  at  an  ezcesslTe  rate  of  speed? 
Answer:  Yes. 

"(4)  In  approaching  tbe  Broad  street 
crossing,  at  tbe  time  In  question,  was  tbe 
frelgbt  engine  wblstle  sounded  In  time  to 
give  warning  to  travelers  approaching  and 
Intending  to  cross  at  said  crossing?  Answer : 
No. 

"(O  If  yon  answer  tbe  fourtb  question 
•No,'  then,  under  the  circumstances  proven 
and  in  tbe  exercise  of  ordinary  care  with 
reference  to  travelers,  ought  the  freight  en- 
gine whistle  have  been  sounded  In  approach- 
ing the  Broad  Street  crossing?  Answer: 
Yes. 

"(6)  In  approaching  tbe  Broad  street  cross- 
ing, at  the  time  In  question,  was  the  frelgbt 
en^e  bell  rung  continuously  within  20  rods 
of  and  until  said  crossing  was  reached  by 
tbe  frelgbt  train  in  question?    Answer:   No. 

"(7)  Was  there  a  failure  to  exercise  ordi- 
nary qire  by  the  defendant  company  in  the 
manner  In  which  it  managed  and  conducted 
the  freight,  train  respecting  its  speed  or  warn- 
ing of  its  approach  as  it  approached  and 
passed  over  tbe  Broad  street  crossing,  at  the 
time  in  question?   Answer:  Yes. 

"(8)  If  yon  answer  the  seventh  question 
•Yes,'  then  was  such  failure  to  exercise  or- 
dinary care  the  proximate  cause  of  the  in- 
juries complained  of  by  plaintiff?  Answer: 
Yes. 

"(9)  Did  any  want  of  ordinary  care  on  tbe 
part  of  the  plaintiff  proximately  contribute 
to  produce  the  injuries  complained  of?  An- 
swer:  Yes. 

"(10)  It  you  answer  tbe  ninth  question 
•Yes,'  then  was  tbe  plaintiff  guilty  of  more 
than  a  slight  want  of  ordinary  care  which 
proximately  contributed  to  produce  tbe  in- 
juries complained  of?    Answer:    No. 

"(11)  At  wliat  sum  do  you  assess  plain- 
tiff's damages?    Answer:    $6,000." 

Motion  by  defendant  for  -Judgment  not- 
withstanding the  verdict  to  change  answers 
of  the  Jury  to  special  questions  in  tbe  ver- 
dict and  for  Judgment  upon  tbe  verdict  as 
modified  were  denied,  and  Judgment  rendered 
for  plaintiff  upon  the  verdict  from  which  this 
appeal  was  taken. 

William  O.  Wheeler,  for  appellant.  Baker 
&  Clarkson  and  Robert  Verne  Baker,  for  re- 
spondent 

KERWIN,  J.  (after  stating  the  facts  as 
al>ove).  Tbe  sole  question  upon  this  appeal 
Is  whether  the  finding  of  the  Jury  that  the 
plaintiff  was  not  guilty  of  more  than  a  slight 
want  of  ordinary  care  which  proximately 
contributed  to  tbe  tatjnry  is  supported  by  tbe 
evidence.  It  is  claimed  on  tbe  part  of  tbe 
appellant  that  the  undisputed  evidence  shows 
that  tbe  plaintiff  was  guilty  of  more  than  a 
slight  want  of  ordinary  care. 

Broad  street,  in  the  city  of  Kenosha,  runs 
east  and  west,  Is  alK>ut  36  feet  wide,  and  Is 


crossed  by  three  tracks  of  the  defendant 
running  north  and  south.  The  most  easter- 
ly track  Is  the  south-bound  main,  the  next 
west  is  the  north-bound  main,  and  the  next 
and  most  westerly  track  of  the  three  Is 
Imown  as  a  "switch"  or  "passing"  track. 
The  gauge  of  these  several  tracks  Is  4  feet 
8^  Inches  Inside  tbe  rail.  From  the  center 
of  the  side  track  to  the  center  of  tbe  north- 
bound main  Is  147/io  feet ;  from  the  center  of 
the  north-bound  main  to  the  center  of  the 
south-bound  main  is  13  feet,  making  the  dis- 
tance from  the  center  of  tbe  side  track  to  the 
center  of  the  south-bound  main  Zf/io  feet. 
North  of  Broad  street  for  several  thousand 
feet  tbe  tracks  of  defendant  are  straight. 
On  tbe  29th  day  of  May,  1908,  the  plaintiff, 
then  between  14  and  16  years  of  age,  was  em- 
ployed as  a  delivery  boy,  and  at  about  9:30 
a.  m.  on  tbe  day  named  made  a  delivery  of 
meat  at  a  point  on  Broad  street  300  feet 
west  of  defendant's  tracks,  making  tbe  trip 
on  a  bicycle.  On  returning,  he  went  east  on 
the  north  side  of  Broad  street,  stopped  at  a 
point  about  100  feet  west  of  the  defendant's 
trades  to  talk  with  a  friend,  then  walked 
eastward  as  far  as  the  switch  or  passing 
track,  and  stopped  to  loolt.  He  then  discov- 
ered that  there  was  a  passenger  train  about 
one  block  south  of  Broad  street  going  north 
on  the  north-bound  main  trade.  He  waited 
in  the  center  of  tbe  switch  track  until  tbe 
passenger  train  bad  passed  north  of  Broad 
street.  There  were  box  cars  standing  on  the 
switch  track,  the  southerly  end  of  which  was 
alraut  20  feet  north  of  the  point  where  plain- 
tiff stood  on  the  side  track.  Tbe  obstructions 
to  tbe  view  north  from  Broad  street  were 
tbe  box  cars  on  the  switch  track  and  tbe 
passenger  train  moving  north  on  the  north- 
bound main  track.  The  box  cars  20  feet 
north  of  Broad  street  overhung  tbe  track 
about  2*/io  feet  from  tbe  Inside  of  tbe  rail. 
Exhibits  were  offered  and  received  in  evi- 
dence showing  location  of  tracks,  box  cars, 
and  the  view  from  the  points  where  the  evi- 
dence tended  to  show  plaintiff  was  at  differ- 
ent times  before  the  time  of  Injury.  The 
passenger  train  going  north  on  the  north- 
bound main  track  obstructed  the  view  north 
to  some  extent,  and  so  did  the  box  cars  on 
tbe  switch  track.  We  Iiave  set  out  the  ver- 
dict in  tbe  statement  of  facta  which  shows 
the  speed  of  tbe  freight  and  passenger  trains 
as  found  by  the  Jury,  and  that  no  whistle 
was  blown  or  bell  rung.  There  is  evidence 
that  tbe  plaintiff,  being  on  the  west  side  of 
tbe  tracks,  walked  east,  holding  his  bicycle 
nntll  he  reached  the  west  or  side  track, 
looked  north,  and  saw  no  train,  but  saw  the 
north-bound  passenger,  waited  In  tbe  center 
of  the  switch  track  about  10  seconds  until 
tbe  passenger  train  passed  Broad  street; 
that,  after  the  passenger  train  bad  gone  by, 
be  stepped  east  a  step  or  two  to  the  west  rail 
of  the  west  main  or  north-bound  track, 
glanced  north,  saw  no  train  approaching,  got 
on  bis  wheel,  and  started  to  go  across;  that 
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be  got  on  his  wheel  In  the  ordinary  way, 
leaned  a  little  over  the  handle  bars  in  order 
to  get  on ;  that  be  was  on  his  bicycle  and  a 
little  over  the  center  of  the  east  or  south- 
bound track  when  struck  by  a  freight  train 
going  south;  tliat  the  passenger  train  was 
about  350  feet  long,  and  the  engines  of  the 
south-bound  freight  and  north-bound  passen- 
ger passed  300  feet  north  of  Broad  street; 
that  an  observer  standing  in  the  center  of 
the  switch  track  at  tho  north  side  of  Broad 
street  could  see  the  center  of  the  south-bound 
track  only  186  feet  to  the  north,  and  stand- 
ing on  the  west  rail  of  the  west  or  north- 
bound main  track,  could  see  the  center  of  the 
south-bound  track  220  feet  to  the  north  when 
the  rear  end  of  the  train  on  the  north-bound 
track  was  110  feet  north  of  Broad  street. 
The  evidence  further  tends  to  show  that  if 
the  plaintiff  stood  on  the  north  side  of  Broad 
street,  and  as  far  east  as  the  east  rail  of 
the  side  track,  because  of  the  obstruction  by 
the  box  cars,  he  could  not  see  more  than  423 
feet  north  on  the  south-bound  main  track, 
and,  if  he  had  looked  north  at  the  last  sec- 
ond before  the  passenger  train  obstructed 
his  view  which  would  be  at  a  point  about  98 
feet  north  of  where  he  stood,  he  could  not 
have  seen  the  south-bound  freight  Since  it 
was  going  30  miles  an  hoor,  it  would  have 
reached  the  point  where  the  injury  occurred 
before  the  rear  end  of  the  passenger  had 
cleared  the  crossing  if  it  was  within  423  feet 
of  the  crossing  when  the  engine  of  the  pas- 
senger was  08  feet  north  of  where,  plaintiff 
stood  when  the  passenger  went  across  Broad 
street.  These  conclusions  are  reached  from 
the  evidence  as  to  speed  of  the  trains,  the 
position  of  plaintiff,  the  obstructions  of  view 
caused  by  the  box  cars  and  the  north-bound 
passenger,  the  exact  time  In  seconds  the 
plaintiff  occupied  in  hla  different  positions 
while  on  the  crossing  and  before  he  waB 
struck  and  the  exact  speed  of  each  train.  A 
change  of  any  of  these  conditions  would,  of 
course,  affect  the  conclusion  reached,  so  the 
mathematical  deductions  relied  upon  by  de- 
fendant would  necessarily  vary  as  the  facta 
upon  which  they  were  based  varied.  But 
there  is  evidence  that  the  plaintiff  looked 
when  he  reached  the  west  or  side  track,  wait- 
ed for  the  north-bound  train  to  pass  the 
crossing,  looked  north  at  the  last  second  be- 
fore his  vision  was  obstructed  by  it,  and, 
when  he  reached  the  north-bound  main  track, 
looked  north  again,  and  did  not  see  the 
freight,  then  got  on  his  wheel,  went  on  the 
Bouth-bound  track,  and  was  struck. 

Subdivision  1,  {  1809,  c.  595,  Laws  of  1007, 
provides  that  no  railroad  company  whose 
line  of  road  extends  into  or  through  any  in- 
corporated city  or  yiUage  shall  run  a  train 
or  locomotive  faster  than  12  miles  an  hour 
while  approaching  and  within  20  rods  of  any 
public  traveled  grade  street  crossing  in  such 
city  or  village;  and  subdivision  3  provides 
that  no  such  railroad  company  shall  run  any 
train  or  locomotive  over  any  public  traveled 


grade  crossing  within  any  Incorporated  dty 
or  village  except  wherein  gates  are  erected, 
maintained,  and  operated,  or  a  flagman  is- 
stationed,  unless  the  engine  bell  Shall  be  rung 
continuously  within  20  rods  of  and  until 
such  crossing  shall  be  reached  by  such  train 
or  locomotive.  Subdivision  6  provides  that, 
where  Injury  or  death  is  caused  by  the  neg- 
ligent omission  of  a  railroad  company  t» 
comply  with  the  requirements  of  aection 
1809,  Stats.,  the  fact  that  the  person  Injured 
or  killed  was  guilty  of  a  slight  want  of  or> 
dlnary  care  contributing  to  the  injury  or 
death  shall  not  bar  recovery.  [1]  The  plain- 
tiff being  a  minor  between  14  and  15  year» 
of  age,  the  duty  to  exercise  care  which  the 
law  imposed  upon  him  independent  of  stat- 
ute was  the  exercise  of  such  care  as  the 
great  mass  of  boys  of  the  age.  Intelligence, 
experience,  and  knowledge  of  plaintiff  usual- 
ly and  ordinarily  exercise  under  the  same  or 
similar  circumstances.  Klatt  v.  Foster  L. 
Co.,  97  Wis.  641,  73  N.  W.  563 ;  Anderson  v. 
Chicago  B.  Co.,  127  Wis.  273, 106  N.  W.  lOH; 
Copplns  V.  Jefferson,  126  Wis.  578,  105  N.  W. 
1078;  Pumorlo  v.  Merrill,  125  Wis.  102,  103 
N.  W.  464;  Montayne  v.  Northern  B.  Mfg. 
Co.,  127  Wis.  22,  105  N.  W.  1043 ;  Briese  v. 
Maechtle  (decided  herewith)  130  N.  W.  893; 
2  Cooley  on  Torts  (3d  Ed.)  p.  *823.  It  cannot 
be  said  that  the  acts  of  the  plaintiff  were  not 
characterized  by  at  least  some  degree  of 
ordinary  care.  The  Jury  would  have  been 
Justified  in  finding  that  he  did  not  rush  blind- 
ly Into  danger.  He  approached  the  west  or 
side  track  with  caution  by  looking  north  and 
south,  and,  upon  seeing  the  passenger  train  a 
block  south,  waited  at  a  safe  place  until  it 
had  passed  to  the  north.  He  probably  could 
have  safely  crossed  ahead  of  it  after  he  saw 
it,  but  in  the  exercise  of  care  he  chose  to 
wait.  He  also  took  the  other  precaution  by 
looking,  to  which  we  have  heretofore  refefreu 
before  crossing.  Had  the  south-bound  train 
obeyed  the  law  and  ran  at  a  lawful  rate  of 
speed,  plaintiff  could  doubtless  have  passed  ui 
safety  as  he  had  ample  time  to  do.  [2]  Cer- 
tainly in  determining  the  question  whether 
plaintiff  was  guilty  of  more  than  a  slight  want 
of  ordinary  care,  it  would  be  proper  for  the 
Jury  to  consider  the  situation  of  the  different 
tracks  at  the  crossing,  the  obstruction  of 
view  at  different  times  after  plaintiff  reach- 
ed the  crossing,  the  fact  that  the  south-bound 
train  was  running  at  a  very  high  and  unlaw- 
ful rate  of  speed  and  no  bell  ringing  which 
might  well  deceive  one  calculating  the  chanc- 
es of  a  safe  crossing.  Ewen  v.  Chicago  tt  N. 
W.  R.  Co.,  38  Wis.  613.  If  the  freight  on  the 
Bouth-bound  track  was  not  In  sight  because 
of  the  obstructions  when  plaintiff  got  on  hia 
bicycle  to  go  across,  and' it  had  been  going 
at  the  rate  of  15  or  20  miles  an  hour,  plaintiff 
doubtless  could  have  crossed  In  safely.  True, 
plaintiff  might  have  gone  to  the  soatb-boond 
track  and  looked  north  from  a  point  where 
he  had  an  onobstmcted  view  before  cronlng, 
but  tbe  question  la  whether  under  all  the 
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-circumstances  It  was  not  for  the  Jnry  to  say 
whether  bis  failure  to  do  so  was  or  was  not 
.more  than  a  slight  want  of  ordinary  care. 
Hoveland  y.  National  B.  Works,  134  Wis.  343, 
114  N.  W.  795,  14  L.  R.  A.  (N.  S.)  1254 ;  Mur- 
phy T.  Herold  Co.,  137  Wis.  609,  119  N.  W. 
294;  Zeratsky  t.  Chicago,  M.  &  St  P.  R.  Co., 
141  Wis.  423,  123  N.  W.  904. 

[3]  From  all  the  evidence,  we  are  con- 
Tlnced  that  the  question  whether  the  plain- 
tlfT  was  guilty  of  more  than  a  slight  want  of 
•ordinary  care  was  for  the  Jury,  and  their 
finding  upon  that  Issue  cannot  be  disturbed. 
Case  V.  Chicago  G.  W.  R.  Co.  (Iowa)  126  N. 
W.  1037;  Baltimore  &  O.  B.  Co.  v.  Coppock, 
179  Fed.  682,  103  C.  C.  A.  86  (1910) ;  33  Cyc. 
1118;  Ferguson  t.  Wisconsin  C.  R.  Co.,  63 
Wis.  145,  23  N.  W.  123 ;  Gower  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  45  Wis.  182 ;  Roedler  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  129  Wis.  270, 
109  N.  W.  88 ;  Piper  v.  Chicago,  M.  &  St.  P. 
"R.  Co.,  77  Wis.  247,  46  N.  W.  165;  Kujawa 
▼.  Chicago,  M.  &  St.  P.  R.  Co.,  135  WJs.  562, 
116  N.  W.  249. 

The  Judgment  of  the  court  below  is  af- 
.firmed. 


BRIESE  V.  MAECHTLB. 
'<Supreme  Court  of  Wisconsin.     April  5,  1911.) 

1.  Infants  (|  59*)— Torts— Liability. 

A  minor  is  responsible  for  compensatory 
'damages  resuItinK  from  bis  torts  to  the  same 
-extent  as  an  adult. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  a  161-166 ;   Dec.  Dig.  {  59.*] 

2.  Infants  (S  61*)— Negligence— Care  Re- 

QUIBED. 

A  child  is  only  required  to  exercise  that 
-degree  of  care  which  the  great  mass  of  children 
-of  the  same  age  ordinarily  exercise  under  the 
same  circumstances,  taking  into  account  the  ex- 
perience, capacity,  and  understanding  of  the 
«hild. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  §  167;   Dec.  Dig.  {  61.*] 

S   Infants  (S  61*)  —  Negligence  —  School 
Cnn-DBEN- Injuries. 

PlaintiCF,  a  boT  about  ten  years  old,  and 
.defendant,  a  boy  of  the  same  age,  attended  the 
same  school,  and  were  friends.  At  recess  both 
were  playing  in  the  schoolyard,  and,  as  plaintiff 
was  kneeling  to  shoot  his  marble,  defendant 
came  running  around  the  schoolhouse,  being 
-chased  by  another  boy,  and  accidentally  ran  into 
-the  plaintifC,  knodting  bim  over,  so  injuring 
plaintiffs  eye  that  his  sight  was  destroyed. 
Held  insufficient  to  establish  actionable  negli- 
gence on  defendant's  part. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  I  167;   Dec.  Dig.  $  61.»] 

Appeal  from  Circuit  Court,  Ozaukee  Coun- 
ty;  Martin  L.  Lueck,  Judge. 

Action  by  Eklwln  Briese,  an  infant,  by  his 
:gnardlan  ad  litem,  against  Dewey  Maechtle, 
an  Infant,  hy  his  guardian  ad  litem.  Judg- 
ment for  defoidant,  and  plaintiff  appeals. 
Affirmed. 


This  is  an  appeal  from  a  Judgment  of  non- 
suit in  an  action  for  personal  injiuriea  caused 
by  negligence.  The  facts  are  brief  and  un- 
disputed: The  plaintiff,  a  boy  between  nine 
and  ten  years  old,  and  the  defendant  a  boy 
ten  years  and  nine  months  old,  attended  the 
same  public  school  in  the  city  of  Port  Wash- 
ington, and  were  friends.  At  recess  on  the 
25th  of  March,  1909,  both  plaintiff  and  de- 
fendant were  playing  In  the  schoolyard;  the 
plaintiff  playing  marbles  with  two  other 
boys,  and  the  defendant  playing  tag  with 
some  older  boys.  Just  as  plaintiff  was  kneel- 
ing down  preparing  to  shoot  the  defendant 
came  running  around  the  schoolhouse,  being 
chased  by  another  boy,  and  accidentally  ran 
or  bumped  into  the  plaintiff,  kno<Alng  him 
over  and  by  some  mischance  so  Injuring  the 
plaintlfTs  right  eye,  either  by  putting  his 
finger  in  it  or  forcing  the  eye  against  some 
object,  that  the  sight  was  completely  destroy- 
ed. There  is  no  claim  of  malice  or  intention- 
al wrong.  The  appellant's  claim  Is  that  there 
was  sufficient  evidence  to  entitle  the  Jury  to 
find  the  defendant  guilty  of  actionable  neg- 
ligence. 

William  F.  Schanen,  for  appellant  John 
C.  Kleist  and  T.  H.  Sanderson,  for  respond- 
ent. 

WINSLOW,  C.  J.  (after  stathig  the  facts 
as  above).  The  action  Is  novel,  if  not  entire- 
ly without  precedent  in  the  books.  Two 
schoolboys,  one  a  little  under  and  one  a  lit- 
tle over  the  age  of  ten,  were  playing  the 
time-honored  and  Innocent  games  of  youth  in 
the  schoolyard,  when  by  the  purest  accident 
one  ran  into  the  other  and  Inflicted  a  serious 
injury,  but  an  injury  which  no  one  could 
possibly  anticipate.  Under  all  ordinary  and 
usual  conditions,  the  only  results  would  be  a 
little  shaking  up  of  one  or  both  of  the  par- 
ticipants, and  the  accumulation  of  a  little 
more  dust  upon  already  dusty  clothes.  Had 
this  been  the  case  here,  no  one  would  have 
thought  for  a  moment  that  there  could  be 
legal  liability  for  the  act,  but  unfortunately 
a  permanent  injury  has  resulted  to  the  plain- 
tiff, which  win  seriously  affect  his  useful- 
ness and  his  comfort  during  his  whole  life, 
and  the  fact  that  such  an  injury  has  resulted 
makes  it  Important  that  the  question  of  lia- 
bility should  be  examined  with  care,  to  the 
end  that  the  conclusion  reached  should  be 
based  on  correct  principles  rather  than  upon 
liasty  Impressions. 

[1J  The  rule  Is  well  settled  that  a  minor  is 
responsible  for  compensatory  damages  result- 
ing from  his  torts  in  the  same  manner  as  an 
adult  No  court  has  laid  down  this  rule 
more  positively  ttian  thla  court  In  the  two 
cases  of  Huchting  v.  Engel,  17  Wis.  230,  84 
Am.  Dec.  741,  which  was  an  action  for  tres- 
pass upon  real  estate,  and  Vosburg  v.  Put- 
ney,. 80  Wis.  523,  50  N.  W.  403,  14  L.  R.  A. 
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226,  27  Am.  St  Rep.  47,  whl(^  was  an  action 
for  trespass  to  the  person,  consisting  of  a 
kick  during  school  hours.  Both  of  these  acts 
were  unlawful  acts,  and  in  both  cases  the 
liability  of  an  infant  for  compensatoi?  dam- 
ages In  case  of  the  commission  of  an  unlaw- 
ful act,  e7en  in  the  absence  of  all  actual 
malice  or  evU  intent,  was  fully  sustained. 
See,  also,  Cooley  on  Torts  (3d  Ed.)  p.  •120. 
We  have  no  such  case  here  because  the  de- 
fendant at  the  time  of  the  injury  was  doing 
strictly  a  lawful  act  The  very  purpose  of 
the  schoolyard  is  to  allow  opportunity  for 
children  to  play  therein,  and  the  more  rigor- 
ous the  exercise  which  they  take  during  the 
brief  recesses  given  them  the  better  is  the 
purpose  of  the  schoolyard  subserved.  The 
venerable  and  exhilarating  game  of  tag  in 
its  various  forms  must  have  been  one  of  the 
primal  games  of  the  race,  and  it  stUl  occu- 
pies an  honored  place  among  the  sports  of 
childhood.  Usually  harmless  and  free  from 
danger  to  participants  and  bystanders,  it 
seems  not  a  sport  to  be  discouraged  or  depre- 
cated, but  rather  to  be  encouraged  on  ac- 
count of  its  wholesome  activity  and  stirring 
of  the  blood.  Certainly  we  should  not  wish 
to  do  anything  which  wonid  seem  to  make  it 
necessary  for  children  to  stand  about  the 
schoolyard  with  folded  bands  at  recess  for 
fear  they  might  negligently  brush  against  one 
of  their  fellows,  and  become  liable  for  heavy 
damages. 

So  It  seems  entirely  certain  that,  when  the 
accident  in  question  occurred,  the  defendant 
was  engaged  In  a  perfectly  lawful  and  even 
laudable  act.  and  hence  that  the  principles 
laid  down  in  the  two  cases  cited  have  no 
direct  application.  But  this  conclusion  does 
not  necessarily  determine  the  case.  Infants 
may  be  guilty  of  actionable  negligence,  and, 
even  though  the  defendant  was  engaged  in  a 
perfectly  lawful  occupation,  he  may  have 
conducted  himself  so  negligently  as  to  make 
himself  liable  for  damages  resulting  from 
such  negligence.  Here,  however,  comes  In 
the  marked  difference  between  the  tests 
of  negligence  as  applied  to  the  act  of  an 
adult  and  the  same  act  when  committed  by 
a  child.  [2]  The  rule  is  that  a  child  is  only 
required  to  exercise  that  degree  of  care 
which  the  great  mass  of  children  of  the  same 
age  ordinarily  exercise  under  the  same  cir- 
cumstances, taking  into  account  the  experi- 
ence, capacity,  and  understanding  of  the 
child.  C!ooley  on  Torts  (3d  Ed.)  p.  •823;  An- 
derson V.  Chicago  B.  Co.,  127  Wis.  273,  106 
N.  W.  1077;  Wade  v.  C.  &  N.  W.  Ry.  Co. 
(present  term)  130  N.  W.  890.  This  was  the 
measure  of  the  defendant's  duty,  no  greater 
and  no  less. 

[8]  Calling  back  to  the  mind  for  a  moment 
tlie  old  schoolyard  at  recess,  its  shouts,  its 
laughter,  and  its  confusion,  the  sudden  dash 
of  boys  here  and  there,  tlie  game  of  marbles 
in  one  place,  hopscotch  in  another,  and  crack 


the  whip  in  anotbw,  Its  boys  darting  here 
and  there  playing  tag  or  prison  goal  and  in- 
tent on  catching  or  escaping  from  their  fel- 
lows,  can  any  man  truthfully  say  as  he  re- 
calls the  scene  that  the  ten  year  old  defend- 
ant in  the  present  case  was  doing  anything 
more  or  less  than  healthy  boys  of  his  age 
have  done  from  time  immemorial  and  will 
continue  to  do  as  long  as  the  race  retains  its 
activity  and  love  of  innocent  sport?  It  seems 
to  us  that  this  question  can  receive  but  one 
answer,  and  that  in  the  negative.  The  in- 
jury here  was  serious  and  deplorable,  bat 
the  severity  of  it  does  not  affect  the  char- 
acter of  the  act  which  caused  it,  so  far  as 
the  question  of  negligence  is  concerned.  If 
there  may  be  liability  for  this  Injury,  then  it 
seems  that  there  may  be  liability  for  the 
multitude  of  trivial  injuries  which  are  acci- 
dentally inflicted  by  children  on  each  other 
in  the  course  of  their  lawful  games.  This 
would  open  up  a  new  and  vast  field  of  per- 
sonal injury  litigation.  We  decline  to  act 
ns  pioneers  in  this  almost  limitless  field. 
Judgment  affirmed. 


SMITH  V.  STATa 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 

Bastabds  (§  33*)— Bastabdt  Proceedinos— 
Pboseoution  bt  Private  Counsel. 

A  bastardy  proceeding  not  being  one  in 
which  defendant  ia  sought  to  be  punished  for  a 
wrong  done  society,  but  one  designed  primarily 
to  enable  the  injured  female  to  recover  com- 
pensation, St.  1898  (i  1533m  added  by  t^ws 
1907,  c.  648),  declaring  it  to  be  the  duty  ot  the 
district  attorney  to  appear  and  prosecute  in  all 
bastardy  proceedings,  is  designed  merely  to  pro- 
vide counsel  at  the  expense  of  the  state  for  the 
female ;  and  does  not  by  implication  exclude  the 
right  to  have  a  private  attorney  prosecute  the 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Dec.  Dig.  i  33.*] 

Error  to  Circuit  Court,  Brown  County; 
Samuel  D.  Hastings,  Judge. 

In  a  bastardy  proceeding  by  the  State 
against  Dempster  Smith,  there  was  judg- 
ment against  him,  and  he  brings  error.  Af- 
firmed. 

M.  B.  Davis,  for  plaintiff  in  error.  Levi 
H.  Bancroft  Atty.  Gen.,  and  Sheridan,  Evans 
&  Merrill,  tor  the  State. 

VINJE3,  J.  The  sole  question  presented 
by  this  appeal  is:  Can  private  counsel  law- 
fully prosecute  In  a  bastardy  proceeding?  It 
is  conceded  by  counsel  for  plaintiff  in  error 
that  previous  to  the  enactment  of  section 
1533m  (chapter  648,  Laws  1907),  they  could 
do  so,  but  it  is  claimed  that  since  Its  mact- 
ment  only  the  district  attorney  has  such 
right  The  section  ^eads:  "It  shall  be  the 
duty  of  the  district  attorney  to  appear  and 
prosecute  in  all  bastardy  proceedings  in  the 
trial  court    •    •    •  "    And  it  ia  argued  that 
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this  law  placing  the  duty  upon  tbe  district 
attorney  to  prosecute  by  Implication  ezdtides 
tbe  rlgbt  of  a  private  attorney  from  perform- 
ing tbe  dnty,  and  tbat  either  tbe  complaining 
witness  or  tbe  defendant  may  Insist  upon 
the  Btatnte  being  complied  with.  It  Is  fur- 
ther urged  that,  while  a  bastardy  proceeding 
is  not  a  criminal  action,  yet  It  subjects  the 
defendant' to  great  humiliation  and  disgrace, 
and  sound  public  policy  dictates  that  the 
prosecution  should  be  placed  in  tbe  hands 
of  a  disinterested  prosecutor,  and  not  In 
the  hands  of  private  counsel  who  may  be  in- 
directly pecuniarily  Interested  In  the  result, 
and  that  the  statute  was  passed  to  ac- 
complish such  a  purpose. 

The  answer  to  the  question  presented  for 
determination  will  depend  upon  the  nature 
and  object  of  a  bastardy  proceeding,  and 
who  is  primarily  interested  in  the  result  of 
the  action.  If  the  proceeding  be  one  In 
which  the  defendant  is  sought  to  be  punish- 
ed for  a  wrong  done  to  society  or  the  state, 
then  there  Is  great  force  in  the  argument  that 
the  state  alone  should  prosecute.  Biemel  v. 
State,  71  Wis.  444,  37  N.  W.  244;  State  ex 
.rel.  Burner  v.  Huegen,  110  Wis.  221,  85  N. 
W.  1046,  62  Ia  R.  A.  700.  A  bastardy  pro- 
ceeding has  been  held  to  be  neither  a  civil 
nor  a  criminal  action,  but  one  depending 
wholly  upon  the  terms  of  the  statute  author- 
izing it  for  the  relief  that  may  be  afforded 
thereby.  State  v.  Musbled,  12  Wis.  561; 
State  V.  Jager,  19  Wis.  235 ;  Baker  v.  State, 
56  Wis.  568,  14  N.  W.  718;  Meyer  v.  Meyer, 
123  Wis.  538,  102  N.  W.  52.  The  latter  case 
held  It  was  designed  primarily  to  enable 
the  injured  female  to  recover  compensation 
from  the  person  who  has  in  the  eye  of  the 
law  Inflicted  an  Injury  upon  her  with  conse- 
quent damages.  It  has  also  been  held  that, 
when  instituted  by  tbe  mother.  It  is  a  pro- 
ceeding for  her  benefit  and  protection  to  en- 
force the  father's  natural  obligations  to  sup- 
port his  child.  Baker  v.  State,  56  Wis.  568, 
14  N.  W.  718;  Barry  v.  Nlessen,  114  Wis. 
256,  00  N.  W,  16&  So  we  see  tbat  whether 
the  defendant's  liability  Is  founded  upon  a 
tort  or  upon  a  natural  obligation,  irrespective 
of  blame,  it  is  a  liability  primarily  to  tbe 
mother,  and  the  remedy  is  given  for  her 
benefit.  True,  the  state  is  remotely  inter- 
ested; for,  if  the  father  does  not  furnish 
support,  it  may  be  called  upon  to  do  so. 
But  its  contingent  claim  upon  defendant  is 
purely  a  pecuniary  one,  and  has  naught  to 
do  with  the  violation  of  any  criminal  stat- 
ute. A  defendant  may  be  adjudged  guilty  in 
a  bastardy  proceeding  and  also  in  a  prosecu- 
tion for  fornication,  or  whatever  statutory 
oftense  he  may  have  been  guilty  of  when 
the  child  was  begotten,  but  they  are  two 
separate  and  distinct  actions  founded  upon 
distinct  grounds  of  liability.  In  tbe  one  tbe 
mother  is  primarily  interested,  the  state  only 
remotely,  and  both  interests  are  wholly  pe- 


cuniary. In  the  other  the  state  alone  is  In- 
terested, but  not  in  a  pecuniary  sense.  It 
Is  enforcing  Its  criminal  laws  on  the  ground 
of  pubUc  policy. 

In  view  of  the  considerations  as  to  the 
nature  and  object  of  a  bastardy  proceeding, 
we  reach  tbe  conclusion  that  section  1533m 
was  designed  to  provide  counsel  at  the  ex- 
pense of  the  state  for  every  mother  who  de- 
sired to  avail  herself  of  its  provisions;  but 
she  is  not  limited  to  tbe  services  of  the  dis- 
trict attorney.  If  she  prefers  to  engage 
counsel  at  her  own  expense,  she  may  do  so, 
as  tbe  action  is  primarily  for  her  benefit 
and  essentially  civil  In  tbe  liability  enforced 
and  remedy  sought.  State  ex  rel.  Durner  v. 
Huegln,  110  Wis.  221,  85  N.  W.  1046,  62  L, 
R.  A-  700.  The  object  of  tbe  statute  was 
not  to  place  tbe  prosecution  of  such  actions 
in. the  hands  of  a  disinterested  counsel  for 
the  benefit  of  defendant,  or  on  grounds  of 
public  policy.  There  is  no  more  reason  why 
tbe  prosecution  of  such  an  action,  seeking 
merely  a  money  Judgment,  should  be  solely 
In  tbe  bands  of  the  district  attorney  than 
that  of  many  other  civil  actions,  such  as  as* 
sault  and  battery,  libel,  slander,  seduction, 
and  criminal  conversation.  In  such  actions 
an  adverse  Judgment  would  In  most  instanc- 
es subject  tbe  defendant  to  great  disgrace 
and  humiliation,  at  least,  it  ought  to  do  so, 
and  the  pecuniary  interest  of  plaintiff's  at- 
torney in  such  actions  may  well  be  coexten- 
sive with  bis  Interest  In  a  bastardy  proceed- 
ing. It  follows  that  the  trial  court  did  not 
err  in  permitting  private  counsel  to  prose- 
cute the  case. 

Judgment  afiBrmed. 


CLARE  V.  TENNESON. 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 

1.  HusBANn  ANn  Wife  (§  19*)— "Necessa- 
BiEs"— Abtificial  Teeth— Husband's  Lia- 
bility. 

Artificial  teeth  made  by  a  dentist  for  a 
married  woman  constituted  "necessaries"  for 
which  her  husband  was  primarily  liable. 

WEd.  Kote. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  SS  121-138 ;   Dee.  Dig.  {  19.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4693-4703.] 

2.  Htjsband  and  Wife  (I  232*)— IfECKssA- 
BiEB — Husband's  Liabilitt  —  Coubse  of 
Business. 

Plaintiff  sued  defendant  a  married  woman, 
for  a  set  of  artificial  teeth  made  for  her,  and 
showed  that  she  attended  to  tbe  dental  affairs 
of  herself  and  all  other  membeis  of  the  family, 
including  tbe  payment  of  the  billa,  but  there 
was  nothing  to  show  tbat  she  paid  such  bills 
out  of  her  separate  funds.  Held  that,  although 
plaintiff  at  no  time  had  any  dealings  with  de- 
fendant's husband,  such  facts  were  insufficient 
to  indicate  that  the  wife  purchased  the  teeth 
on  her  separate  account,  so  as  to  render  her 
liable  therefor,  instead  of  her  husband. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  K  844-848;  Dec.  Dig.  g  232.»] 
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Appeal  from  Circnit  Conrt,  Ean  Claire 
<Soniity;  JameB  Wickbam,  Judge. 

Action  by  G.  A.  Clark  against  Mrs.  A.  T. 
Toineson.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  the  Bam  of 
-$40  for  an  upper  plate  of  artificial  teeth  and 
a  partial  lower  plate,  which  the  plaintiff 
alleges  were  made  for  the  defendant  at  her 
special  Instance  and  request  for  her  own 
and  separate  nse  and  benefit,  and  which 
were  reasonably  worth  the  sum  demanded. 
One  of  the  defenses  alleged  la  that  the  de- 
fendant Is  a  married  woman  living  with  her 
husband,  and  that  she  has  no  separate  es- 
tate. It  is  therefore  averred  that  the  de- 
fendant's husband  Is  liable  for  the  price  of 
the  teeth  as  articles  of  necessity.  None  of 
the  other  alleged  defenses  are  material  to 
~the  question  raised  on  this  appeal. 

The  plaintiff  testified  that  he  was  a  duly 
licensed  dentist ;  that  as  such  dentist  he  had 
made  the  plates  for  the  separate  use  and 
benefit  of  the  defendant ;  that  the  reasonable 
value  of  the  plates  was  the  sum  claimed; 
that  the  plates  were  of  no  value  to  any  one 
but  the  defendant;  that  the  defendant  had 
nn  upper  set  of  artificial  teeth  which  sbe 
was  using  when  he  made  the  new  sets  for 
her;  that  he  knew  she  was  a  married  wo- 
man ;  that  the  defendant  had  returned  the 
upper  set  of  teeth ;  that  she  never  had  had 
the  lower  plate;  that  the  defendant  had 
sent  him  payment  for  a  bill  for  other  work, 
but  had  stricken  out  from  the  bill  these 
items  for  which  he  seeks  to  recover;  that 
the  defendant  wore  the  upper  plate  from  his 
ofllce,  and  he  had  notified  her  that  the  lower 
set  was  ready  for  her;  that  she  came  back 
to  his  office,  wearing  her  old  set  of  teeth, 
and  returned  the  teeth  to  him;  and  that 
sbe  refused  to  wear  the  new  teeth  because 
the  expression  of  her  face  was  changed 
thereby.  The  defendant  had  alwajrs  person- 
ally paid  her  dentaj  bills  and  those  of  her 
children.  The  defendant  offered  no  evidence 
in  the  case. 

The  municipal  court  of  the  city  of  Eau 
Claire  rendered  Judgment,  dismissing  the  ac- 
tion. Upon  appeal  to  the  circuit  court  the 
judgment  of  the  municipal  court  was  affirm- 
ed upon  the  record,  and  costs  were  awarded 
against  the  plaintiff.  This  is  an  appeal  from 
the  judgment  of  the  circuit  court 

A.  H.  Shoemaker,  for  appellant  A.  C. 
Larson,  for  respondent 

SIETBECKER,  J.  (after  stating  the  facts  as 
above).  [11  The  only  question  in  dispute  Is 
whether  the  defendant's  husband  is  liable 
for  these  sets  of  artificial  teeth,  as  articles 
of  sucli  necessity  tliat  be^  u  liuslMnd,  Is 


obligated  to  pay  for  them.  This  court  In 
Warner  &  Ryan  v.  Heiden,  28  Wis.  517,  9 
Am.  Rep.  S15,  declared  what  In  general  con- 
stitute "necessaries"  which  a  bnst>and  is 
bound  to  furnish  to  liis  wife,  and  declared 
that  they  embraced  the  usual  provisions  for 
the  maintenance  of  the  wife's  health  and 
comfort  appropriate  to  her  mode  of  life,  in 
view  of  their  social  station  and  standing  and 
his  financial  abilities.  It  is  a  matter  of 
common  knowledge  that  artificial  teeth  are 
most  useful  and  necessary  articles  for  the 
promotion  of  personal  comfort  and  healtli, 
and  that  their  use  In  this  country  lias  at- 
tained practical  nnlversality.  We  consider 
that  such  teeth  come  within  the  class  of  ar- 
ticles constituting  "necessaries,"  which  a  hus- 
band may  be  bound  to  furnish  his  wlf&  It 
was  so  held  in  Oilman  t.  Andrus,  28  Vt 
241,  m  Am.  Dec.  713. 

[2]  It  is  contended  that  the  plaintiff  and 
the  defendant  understood  from  the  course  of 
the  transaction  of  ordering,  providing,  and 
delivering  these  teeth  that  it  was  an  individ- 
ual and  personal  sale  to  the  defendant  and 
that  she  personally  assumed  to  pay  for  them. 
The  facts  and  circumstances  do  not  sustaia 
this  claim.  True  the  plaintiff  had  no  per- 
sonal dealings  with  the  defendant's  husband. 
But  this  is  not  necessary,  if  the  articles  were 
purchased  under  circumstances  indicating 
that  tliey  were  supplied  her  in  the  usual 
manner  as  necessaries  for  which  a  husband 
is  liable  as  such.  The  question  is.  Did  the 
wife  negotiate  the  purchase  under  circum- 
stances Indicating  that  she  was  authorized 
to  do  so? 

It  appears  with  sufficient  certainty  that 
the  defendant  attended  to  the  dental  affaln 
of  herself  and  of  other  members  of  the  fam- 
ily, including  the  payment  of  such  bills. 
There  is  nothing  In  the  record  to  show  that 
she  paid  such  bills  out  of  her  s^arate  funds 
or  estate.  Presumably,  then,  she  made  the 
payments  for  the  husband  and  father.  This 
is  sufficient  to  apprise  the  plaintiff  of  this 
fact  and  he  must  be  deemed  to  have  dealt 
with  her  upon  this  basis,  which  showed  her 
relation  to  the  transaction.  For  cases  de- 
fining the  authority  of  the  wife  to  obtain 
"necessaries,"  charged  to  the  husband,  and 
under  what  circumstances  he  wUl  be  exempt 
from  the  obligation  to  pay  for  articles,  see 
Wanamaker  v.  Weaver,  176  N.  T.  75,  68  X. 
E.  135,  65  L.  R.  A.  629,  98  Am.  St  Rep.  621. 
and  the  cases  and  commmts  in  the  note. 
Under  the  circumstances  we  consider  that  It 
was  established  that  the  defendant  was  act- 
ing under  the  authority  of  her  husband,  and 
the  <*ourt  properly  held  that  it  was  not 
shown  that  the  defendant  was  individually 
liable  upon  the  claim  presented  ■g"<""t  taer. 

Judgment  affirmed. 
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RTUHB  T.  BUTTBRFIBIiD. 
(Supreme  Court  of  Iowa.    April  11,  1911.) 

COVKICANTS   (I  96*)— COVKNANTB  AOAINBT  Iw- 

CT7UBBANCE8— Breach— Dbainaok  Ditch. 

That  a  drainage  ditch  had  been  ordered  bj 

the  board  of  superrisora  to  be  excavated  throagb 

land  did  not  constitute  a  breach  of  a  covenant 

against  incumbrances  in  a  deed  thereafter  given. 

[EM.  Note.— For  other  caaes,  see  Covenants,* 
Dec  Dig.  f  96.*] 

Sherwin,  C.  J.,  and  Deemer,  J.,  dissenting. 

Appeal  from  District  Court  Fremont  Comi- 
ty;   CD.  Wbeeler,  Judge. 

Action  on  breach  of  warranty  resnlted  in 
Judgment  against  defendant,  from  wblcli  be 
appeals.    Reversed. 

T.  a  Stevens,  for  appellant  C.  W.  Kel- 
logg and  Ueed  &  Robertson,  for  api)ellee. 

LADD,  J.  Tbe  defendant  conveyed  to 
plaintilt  the  S.  %,  section  21,  the  N.  E.  % 
and  tbe  W.  %  of  tbe  N.  E.  %,  section  28, 
all  In  township  78  W.,  range  14,  Harrison 
county,  covenanting  in  tbe  deed  that  the 
premises  were  "free  of  liens  and  incum- 
brances exc^t  a  certain  mortgage."  This 
was  on  August  22;  1905.  In  June  prior  there- 
to the  board  of  supervisors  of  Harrison  and 
Pottawattamie  counties,  acting  jointly  as 
provided  by  chapter  68  of  the  Acts  of  the 
30tb  Gen.  Assem.,  had  established  a  drainage 
district  and  had  ordered  tbe  excavation  of 
a  drainage  ditch  through  it  thereby  appro- 
priating a  right  of  way,  one  part  75  feet 
and  another  150  feet  wide,  through  tbe  farm 
amounting  to  about  14  acres.  No  claim  for 
damages  has  been  filed  as  authorized  by  sec- 
tion 1989a4,  Code  Supplement  The  ditch  has 
been  constructed  since.  Tbe  order  of  tbe 
board  of  supervisors  directing  tbe  construc- 
tion of  tbe  drainage  ditch  followed  by  Its 
excavation  is  said  to  constitute  a  breach  of 
tbe  covenant  against  incumbrances,  and 
this  is  the  only  question  in  the  case. 

Appellant  suggests  that,  inasmuch  as  tbe 
Improvement  had  not  been  begun  at  tbe  time 
of  tbe  conveyance,  an  incumbrance  bad  not 
fastened  to  the  land;  but  tbe  contention  is 
without  merit  All  the  proceedings  are  con- 
ceded to  have  been  regular,  the  right  to  the 
way  in  which  to  excavate  the  drainage  ditch 
bad  been  fully  established,  and.  If  an  incum- 
brance, it  attached  to  the  land  prior  to  tbe 
execution  of  the  deed.  Nothing  the  vendee 
might  have  done  would  have  relieved  the 
premises  of  the  burden  thereby  imposed.  As 
to  blm  the  appropriation  of  tbe  right  of  way 
was  as  complete,  save  the  actual  excavation 
of  tbe  ditch,  as  though  this  had  been  done, 
and  for  this  reason  tbe  incumbrance,  if  such 
it  was,  bad  attached  prior  to  the  execution 
oi  tbe  deed.  Such  an  improvement  Is  author- 
ized only  when  of  public  utility  or  conducive 
to  tbe  public  health,  convenience  or  welfare. 
Section  19i88al,  Code  Supp.   This  result  Is  ac- 


complished by  the  drainage  of  large  areas  of 
laud  either  directly  or  by  furnishing  an  out- 
let for  lateral  ditches  or  tiles.  Necessarily 
benefits  accrue  therefrom  to  tbe  land  so 
drained,  and  this  bears  tlie  burden  of  ex- 
pense according  to  the  benefits  conferred. 
Presumptively  some  injury  results  to  tbe 
land  from  the  taking  of  tbe  right  of  way 
along  which  it  is  excavated,  and  for  this  rea- 
son compensation  for  damages  flowing  from 
such  appropriation  is  exacted  as  in  the  tak- 
ing of  the  right  of  way  for  a  railroad  or  in 
laying  out  a  highway.  See  section  198da4 
et  seq.,  section  lb,  art  1,  Constitution  of 
Iowa.  But  the  object  of  such  an  Improve- 
ment among  other  things,  is  the  benefit  of 
tbe  particular  land  through  which  It  extends, 
as  well  as  the  surrounding  area  which  drains 
Into  it.  Ordinarily  the  drainage  ditch  fol- 
lows tt^  lowest  portion  of  the  watershed,  and 
merely  affords  a  channel  through  which  tbe 
water  may  flow  which  otherwise  would 
pass  onto  or  over  tbe  land  in  some  other 
manner  so  that  it  cannot  be  regarded  as  the 
opening  up  of  an  entirely  new  waterway. 
The  lands  through  which  it  extends  are  mu- 
tually interdependent  as  they  were  prior  to 
its  completion  inasmuch  as  the  ditch  through 
tbe  land  of  one  owner  is  quite  as  essential 
to  carry  the  water  away  as  the  portions 
through  lands  above  or  below.  The  drainage 
ditch  as  a  whole  is  designed  to  benefit  each 
parcel  of  land  through  whldi  it  extends  as 
well.  The  nature  and  object  of  the  easement 
the  public  thereby  appropriates  is  much  as 
others  within  the  district  like  that  of  a 
highway.  The  taking  of  the  right  of  way  for 
a  railroad  is  of  no  advantage  to  tbe  land 
on  which  the  burden  is  imposed.  It  is  not 
Intended  to  improve  such  land  or  that  sur- 
rounding it  The  only  justiflcation  for  tbe 
appropriation  is  the  demand  of  the  public 
for  a  highway  of  travei  and  commerce.  The 
thought  of  any  actual  advantage  to  the  land 
In  the  way  of  cultivation  or  productiveness 
Is  not  involved  in  the  condemnation  of  a  rail- 
road right  of  way  to  the  public  use.  Tbe 
benefit  flowing  from  the  construction  and  op- 
eration of  a  railway  are  shared  by  the  com- 
munity generally.  But  highways  are  estab- 
lished because  essential  to  tbe  enjoyment  of 
the  land  on  which  they  constitute  an  ease- 
ment The  advantage  of  a  particular  road 
to  the  owner  of  the  Und  may  be  doubtful  in 
some  Instances,  but  it  is  established  as  a 
part  of  a  system  designed  to  be  of  use  and 
value  to  the  owner  as  well  as  all  others  out 
of  whose  lands  the  highways  are  carved. 

In  Harrison  v.  Railway,  91  Iowa,  114,  58 
N.  W.  1081,  in  holding  that  the  existence  of 
a  highway  on  the  land  conveyed  did  not  con- 
stitute a  breach  of  warranty  against  incum- 
brances, the  court  after  quoting  definitions 
of  "Incumbrance,"  and  observing  that  "no 
easement  should  be  regarded  as  an  incum- 
brance to  an  estate  which  is  essential  to  its 


•For  otbar  cases  see  same  tsplo  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig-  Key  No.  Series  A  Rep'r  Indexes 
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enjoyment,  and  by  which  Its  valne  Is  presum- 
ably enhanced,"  said,  speaking  through  Gran- 
ger, J.:  "By  this  system  of  highways  the 
landed  estates  become  mutnally  servient, 
and  In  such  a  way  that  the  easements  are 
mutually  advantageous,  and  the  respective 
land  values  enhanced  thereby.  Such  an  ease- 
ment Is  not  an  incumbrance.  If  the  rule  of 
appellant's  contention  were  to  be  announced 
of  the  multitude  that  would  seek  a  recovery 
because  of  conditions  broken  In  their  deed  of 
conveyance,  probably  not  a  score,  If,  indeed, 
one,  could  be  found  who  would  have  made 
the  purchase  without  the  easement  of  which 
he  would'complaln,  or  the  assurance  that  one 
could  be  established.  It  seems  demonstrable 
that  the  mere  existence  of  a  public  high- 
way is  not  an  incumbrance  to  land.  It  Is 
probably  true  that  such  highways  might  be 
made  an  incumbrance ;  but  that  is  <not  the 
question  with  which  we  are  to  deal.  To  our 
minds  the  known  conditions,  of  which  ju- 
dicial notice  is  taken,  lead  to  the  conclusion 
that  public  highways  are  so  far  essential  to 
the  usual  and  ordinary  use  and  occupancy 
of  land,  and  so  far  constitute  an  inducement 
to  the  land  purchase  of  the  same,  as  that 
they  are  not  incumbrances,  so  as  to  consti- 
tute a  breach  of  the  usual  covenants  of 
warranty."  After  referring  to  several  deci- 
sions, it  was  said  in  conclusion  that:  "We 
make  the  distinction  on  the  line  of  what 
the  law  will  presume  to  be  an  incumbrance 
in  the  sense  that  it  Is  a  damage  to  the  es- 
tate. Other  easements  to  which  our  atten- 
tion has  been  called,  or  which  we  may  have 
been  able  to  consider,  are  not -such  that  the 
law  will  presume  them  as  attaching  to  the 
estate  at  the  Instance  of  the  owner  or  for 
its  advantage."  The  distinction  between  a 
railroad  rigkt  of  way  easement  and  that  of  a 
highway,  and  also  that  of  a  drainage  ditch, 
is  clearly  pointed  out  In  the  last  sentence. 
The  landowner  Is  accorded  no  hearing  as  to 
whether  a  right  of  way  shall  be  condemned 
for  the  use  of  a  railroad,  nor  Is  such  a  tak- 
ing of  any  advantage  to  the  estate  from 
which  taken  while  a  highway  or  drainage 
ditch  may  be  ordered  at  his  instance,  and  he 
is  accorded  a  hearing  as  to  the  propriety  of 
the  establishment  of  a  highway  or  a  draln- 
nge  district,  and  both  are  presumably  of  ad- 
vantage to  his  land.  It  must  be  conceded 
that  there  is  a  conflict  in  the  authorities  as 
to  whether  a  highway  Is  an  Incumbrance 
constituting  the  breach  of  a  covenant  against 
incumbrances,  and  that  the  decisions  follow- 
ed by  the  Harrison  Case  are  put  on  the 
ground  that  such  a  covenant  does  not  cover 
physical  easements  which  are  apparent  to  ob- 
servation. The  reasons  for  this  conclusion 
.  were  well  stated  by  Pazson,  J.,  In  Memmert 
V.  McKeen,  112  Pa.  315,  4  Atl.  542:  "Incum- 
brances are  of  two  kinds,  viz.,  (1)  such  as  af- 
fect the  title ;  and  (2)  those  which  affect  only 
the  physical  condition  of  the  property.  A 
mortgage  or  other  Hen  Is  a  fair  illustration 
of  the  former;  a  public  road,  or  a  right  of 


way,  of  the  latter.    Where  Incombrances  of 

the  former  class  exist,  the  covenant  referred 
to  under  all  the  authorities  is  broken  the  in- 
stant it  is  made,  and  it  is  of  no  importance 
that  the  grantee  bad  notice  of  them  when  he 
took  the  title.  Gathcart  v.  Bowman  [6  Pa. 
317]  supra;  Funk  v.  Vonelda,  11  Serg.  &  R. 
[Pa.]  109  [14  Am.  Dec.  617].  Such  incam- 
brances  are  usually  of  a  temporary  charac- 
ter, and  capable  of  removal.  The  very  ob- 
ject ot  the  covenant  Is  to  protect  the  vendee 
against  them.  Hence  knowledge,  actual  or 
constructive,  of  their  existence,  is  no  answer 
to  an  action  for  a  breach  of  such  covenant 
Where,  however,  ther6  is  a  servitude  Imposed 
upon  the  land  which  is  visible  to  the  eye, 
and  which  affects,  not  the  title,  bat  the- phys- 
ical condition  of  the  proper^,  a  different 
rule  prevails.  Thus  it  was  held  in  Patterson 
v.  Arthurs,  9  Watts  [Pa.]  152,  that,  where 
the  owner  had  covenanted  to  convey  lots 
free  from  all  incumbrances,  a  public  road, 
which  occupied  a  portion  of  said  lots,  was 
not  an  incumbrance  within  the  meaning  of 
the  covenant.  This  is  nut  because  of  any 
right  acquired  by  the  public,  but  by  reason 
of  the  fact  that  the  road,  although  admitted- 
ly an  Incumbrance,  and  possibly  an  Injury  to 
the  property,  was  there  when  the  purchaser 
bought,  and  he  is  presumed  to  have  had 
knowledge  of  it.  In  such  and  similar  cases 
there  Is  the  further  presumption  that.  If  the 
Incumbrance  Is  really  an  Injury,  such  Injury 
was  In  the  contemplation  of  the  parties,  and 
that  the  price  was  regulated  accordingly." 
See  Des  Vergers  v.  WUlls,  56  Ga.  515,  21  Am. 
Kep.  289;  Whltbeck  v.  Cook,  15  Johns.  (N. 
Y.)  483,  8  Am.  Dec.  272. 

On  the  other  hand,  courts  adhering  to  the 
doctrine  that  the  existence  of  a  highway  Is 
a  breach  of  warranty  against  incumbrances 
regard  it  as  a  mere  technical  breach,  and 
suggest  reformation  of  the  deed  so  as  to  ex- 
cept it  from  the  operation  of  the  covenant 
Thus  in  Butler  v.  Gale,  27  Vt  739,  Redfleld, 
C.  J.,  characterizes  a  claim  for  damages  bas- 
ed on  such  a  breach  as  "one  for  a  mere  tech- 
nical breach,  which  the  parties  must  have 
understood  and  could  not  really  have  In- 
tended to  indemnify  against,  with  the  dry 
law  of  the  case."  With  reference  to  the 
equitable  relief,  he  observed  that  "ordinari- 
ly a  court  of  equity  would  readily  suppose 
that  the  Incumbrance  of  an  existing  highway, 
or  any  other  known  and  notorious  right  of  a 
similar  character,  as  a  right  to  draw  water 
from  a  spring,  exercised  by  another  at  the 
time  of  the  conveyance,  could  not  have  been 
Intended  to  be  IndemnlQed  against  and  theie- 
fore  should  have  been  excepted  from  the 
operation  of  the  covenant,  and  would  no 
doubt  require  the  parties  to  so  treat  the 
deed."  To  say  that  an  easement  constitutes 
an  actionable  breach  of  a  covenant  and  in 
the  same  breath  that  action  will  on  Inference 
obviate  such  an  action  by  Inserting  an  ex- 
ception in  the  covenant  is  putting  theory 
above  common  sense,  and  apparently  recog- 
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nlzlng  a  cause  ot  action  for  the  purpose  of 
defeating  It  Ordinarily  the  allowance  of 
damages  to  a  vendee,  with  full  knowledge 
of  the  physical  conditions  evidencing  an  ease- 
ment which  cannot  be  changed  subsequently 
by  the  vendor,  and  which  are  so  apparent 
that  they  must  have  been  taken  into  account 
In  making  the  transfer,  on  a  breach  of  war- 
ranty against  Incumbrances  Immediately  up- 
on receiving  a  deed  containing  such  war- 
ranty. Is  little  less  than  putting  a  premium 
on  dishonesty,  and  has  been  tolerated  by  the 
courts'  actions  at  least  only  because  of  their 
inability  to  avoid  the  rule  excluding  parol 
evidence  of  prior  negotiations  when  followed 
by  the  execution  of  a  written  instrument. 
But  thia  court  has  recognized  the  right  of 
recovery  where  the  covenant  is  broken  by 
the  existence  of  a  railroad  right  of  way 
over  the  land.  Barlow  v.  McKinley,  24  Iowa, 
69 ;  McGowen  v.  Myers,  60  Iowa,  256,  14  N. 
W.  788.  But  happily  it  declined  to  extend 
tbe  rule  of  these  decisions  to  highways,  and, 
as  seen,  held  that.  Inasmuch  as  these  exist 
for  the  convenient  and  economic  use  of  the 
land  from  which  taken,  the  vendee  Is  conclu- 
sively presumed  to  have  taken  them  into  ac- 
count In  making  the  purchase.  Ordinarily 
tbe  ditch,  whether  of  a  drainage  district  or 
excavated  through  the  land  of  Joining  own- 
ers as  a  private  enterprise.  Is  essential  to  the 
beneficial  use  of  the  land,  and  is  no  more 
likely  to  prove  an  Injury  thereto  than  a 
blghway.  The  utUlty  of  such  drains  are  uni- 
versally admitted,  and  so  generally  are  they 
regarded  as  beneficial  that  few,  if  any,  scriv- 
eners In  preparing  deeds  would  be  more  like- 
ly to  except  them  from  the  operation  of  a 
covenant  against  Incumbrances  than  creeks 
and  other  streams  flowing  through  the  land 
conveyed.  That  they  have  not  been  thought 
to  constitute  breaches  of  covenants  of  this 
kind  Is  somewhat  confirmed  by  tbe  absence  of 
any  adjudications  on  tbe  subject.  Tbe  reason- 
ing by  which  there  is  an  exclusion  of  a  high- 
way from  a  covenant  against  incumbrances 
Is  peculiarly  persuasive  In  Justification  of  a 
like  ruling  with  respect  to  drainage  ditches 
and  tiles,  and  we  are  of  opinion  that,  as  the 
design  in  excavating  a  drainage  ditch  Is  the 
permanent  Improvement  of  the  land,  and 
this  results  so  uniformly  therefrom  that  In- 
Jury  thereto  Is  exceptional,  and,  as  ordinari- 
ly the  character  of  the  land  Is  such  that  but 
for  the  drainage  afforded  thereby  tbe  ven- 
dee would  not  have  purchased,  he  should  be 
conclusively  presumed  to  have  t&kea  till 
drains  as  well  as  highways  into  account  In 
acquiring  title.  This  Is  because  essential  to 
the  full  enjoyment  and  economic  use  of  tbe 
land,  and  In  this  respect  the  existence  of 
drainage  ditches,  private  or  public,  and  tile 
drains  as  well  as  highways,  are  to  be'  dis- 
tingruished  from  those  apparent  easements 
which  Impair  rather  than  enhance  the  enjoy- 
ment and  profitable  enjoyment,  and  use  of 
tbe  realty  on  which  they  constitute  a  burden. 
Though  the  dltcb  bad  not  been  dug,  the  pub- 


lic records  disclosed  that  It  was  ordered  and 
plaintiff  knew   that  tbe   improvement  was 

about  to  be  made. 
The  Judgment  Is  reversed. 

SHEBWIN,  C.  X,  dissenting. 

DEEMER,  J.  (dissenting).  I  cannot  agree 
either  to  the  reasoning  or  the  conclusion  of 
the  majority.  The  covenant  In  this  case  is 
a  general  one,  and  covers  all  Incumbrances 
of  whatsoever  kind  or  character,  and  Insures 
quiet  enjoyment  in  the  purchaser  of  all  the 
land  covered  by  the  deed.  Conceding  argu- 
endo that  the  covenant  of  seisin  and  of  fur- 
ther assurance  also  embraced  within  the  gen- 
eral warranty  was  not  broken,  although  cou'^ 
trol  and  supervision  of  the  land  covered  by 
the  ditch  passed  for  all  time  to  the  board  of 
supervisors  of  the  county  (see  sectlcma 
19S9a21-1089a40  of  the  Code  Supplement), 
yet  the  majority  must  agree,  I  think,  that 
plaintiff  has  lost  the  enjoyment  of  the  land 
which  was  taken  for  the  large  ditch  describ- 
ed In  the  opinioi^  and  his  land  is  burdened 
by  a  permanent  easement  which  tbe  Jury  In 
this  case  under  proper  Instructions  found 
was  an  Injury  rather  than  a  benefit  to  the 
land.  It  Is  erroneous  to  assume  that  all 
lands  Included  in  a  drainage  district  are 
benefited  by  tbe  Improvement  Every  ditch 
must  have  an  outlet  and  this  ditch  may  be  a 
damage  to  the  land  taken.  The  drainage  law 
Itself  so  Indicates,  for  It  provides  for  the  al- 
lowance of  Bwix  daoiages..  See  sections 
1989a4-1989a7.  Without  provision  for  such 
compensation^  the  law  would  undoubtedly  be 
imconstltutional.  Whether  or  not  lands  In- 
cluded within  a  district  are  damaged  or  ben- 
efited is  to  be  determined,  not  as  a  mere 
theory  or  abstraction,  but  as  a  fact  depend- 
ing upon  the  circumstances  of  each  partic- 
ular case.  The  law  contemplates  that  lands 
may  be  damaged  by  the  establishment  of  a 
drainage  district  and  it  is  not  for  the  courts 
to  say  as  a  matter  of  law  that  all  lands  in- 
cluded in  the  district  are  benefited  thereby, 
as  lands  are  benefited  by  the  establishment 
of  highways.  Railways  are  a  benefit  to  all 
lands,  for  without  means  of  communication 
and  transportation  none  of  the  lands  on 
these  our  western  prairies  would  be  of  much 
value.  Yet  a  railway  right  of  way  Is  almost 
if  not  quite,  universally  held  to  be  an  In- 
cumbrance. Beach  v.  MlUer,  61  111.  206,  2 
Am.  Rep.  290;  Quick  v.  Taylor,  113  Ind.  540, 
16  N.  K.  688;  Purcel  v.  Hannibal,  60  Mo. 
604.  Our  own  cases  are  to  the  same  efltect: 
Jerald  v.  Elly,  51  Iowa,  321,  1  N.  W.  639; 
Barlow  V.  McKinley,  24  Iowa,  69 ;  Van  Wag- 
ner y.  Van  Nostrand,  19  Iowa,  422.  Prac- 
tically every  form  of  easement  has  been  held 
to  be  an  incumbrance.  Without  making  a 
complete  list  of  the  cases  so  holding,  I  cite 
the  following:  Ensign  v.  Colt  76  Conn.  Ill, 
52  An.  829,  946;  Weiss  v.  Binnlan,  178  111. 
241,  52  N.  E.  969 ;  Teague  v.  Whaley,  20  Ind. 
App.  26,  60  N.  E.  41 ;  Smith  y.  Davis,  44  Kan. 
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382,  24  Pac.  428;  Spurr  ▼.  Andrew,  6  Allen 
(Mass.)  420;  Denman  t.  Mentz,  63  N.  J.  Eq. 
613,  62  Atl.  1117;  Huyck  v.  Andrews,  113 
N.  T.  81,  20  N.  B.  681,  3  L.  K.  A-  789,  10 
Am.  St  Rep.  432;  Stambaagh  t.  Smith,  23 
Ohio  St  684;  Edmunds  Appeal,  8  Atl.  (Pa.) 
31.  The  rule  has  been  applied  to  private 
ways.  Sberwood  t.  Johnson,  28  Ind.  App. 
277,  62  N.  E.  645 ;  Wilson  v.  Cochran,  46  Pa. 
229;  Russ  T.  Steele,  40  Vt  310;  Butt  v.  Riffe, 
78  Ky.  362;  Brldger  v.  Pierson,  1  Lans.  (X. 
Y.)  481.  And  the  same  rule  applies  to  drains 
and  water  rights.  Morgan  t.  Smith,  11  111. 
194;  Medler  t.  Hlatt  8  Ind.  171;  Harrington 
V.  Bean,  89  Me.  470,  36  Atl.  986;  Isele  t. 
Arlington  Bank,  136  Mass.  142;  Clark  t. 
Conroe,  38  Vt  469.  Even  building  restric- 
tions have  been  held  to  be  Incumbrances. 
Hatcher  v.  Andrews,  6  Bush  (Ky.)  561; 
Locke  y.  Hale,  166  Mass.  20,  42  N.  B.  331; 
Mackey  v.  Harmon,  34  Minn.  169,  24  N.  W. 
702 ;  Foster  v.  Foster,  62  N.  H.  46 ;  Greene  v. 
Orelghton,  7  R.  I.  1.  See,  also,  the  follow- 
ing anthorities  bearing  upon  the  same  propo- 
sitions :  Gawtry  v.  Leland,  31  N.  J.  Eq.  385 ; 
Spurr  T.  Andrews,  6  Allen  (Mass.)  420;  Oinn 
T.  Hancock,  31  Me.  42 ;  Smith  t.  Sprague,  40 
Vt  43.    The  last  case  is  closely  in  point 

There  is  very  decided  conflict  in  the  au- 
thorities as  to  whether  or  not  a  public  high- 
way is  an  incumbrance.  The  majority  of 
the  cases  seem  to  hold  that  it  is.  See  cases 
collected  and  cited  in  11  Cyc.  p.  1115.  In 
Huyck  V,  Andrews,  113  N.  X.  86,  20  N.  EL  682, 
3  I/.  R.  A.  791,  10  Am.  St  Rep.  433,  it  is 
said:  "The  deed  entitled  her  to  a  perfect 
title  to  all  the  land  which  it 'purported  to 
convey,  free  from  any  incumbrance  thereon; 
and  it  is  no  defense  to  her  action  that  at 
the  time  she  took  it  she  knew  of  some  in- 
cumbrance or  some  defect  in  the  title.  Proof 
of  such  knowledge  would  be  quite  important 
in  an  action  brought  by  her  grantor  to  re- 
form the  deed,  but,  as  a  defense  to  an  action 
upon  the  covenants  contained  in  the  deed,  it 
Is  of  no  importance  whatever.  That  the 
covenant  against  incumbrances  is  broken  by 
an  outstanding  easement  of  any  kind  is  per- 
fectly well  established  by  the  authorities  in 
this  state,  and  there  is  no  bint  in  any  of 
them  that  knowledge  by  the  grantee  of  the 
existence  of  the  easement  at  the  time  of  the 
conveyance  makes  any  difference.  An  ease- 
ment is  an  interest  in  land  created  by  grant 
or  agreement,  express  or  implied,  which  con- 
fers a  right  upon  the  owner  thereof  to  some 
profit,  benefit  dominion,  or  lawful  use  out  of 
or  over  the  estate  of  another.  An  Incumbrance 
•  •  •  is  said  to  be  'every  right  to  or  inter- 
est in  the  land,  to  the  diminution  of  the  value 
of  the  land,  but  consistent  with  the  passage 
of  the  fee  by  the  conveyance'  (Preecott  v.  True- 
man,  4  Mass.  627  [3  Am.  Dec.  246]);  and  the 
breach  of  axi(A  a  covenant  takes  place  at  the 
instant  the  conveyance  is  made.  Ttiere  is  in 
this  state  one  exception  to  the  rule  that  the 
existence  of  an  easement  constitutes  a  breach 
of  the  covenant  against  incumbrances,  and 


that  is  in  the  case  of  a  highway.  It  was 
held  in  Whitbeck  v.  Cook,  15  Johns.  [N.  Y.] 
483  [8  Am.  Dec.  272],  that  it  is  not  a  breach 
of  the  covenants  that  the  grantor  was  law- 
ful owner  of  the  land,  was  well  seised,  and 
had  full  power  to  convey,  that  part  of  the 
land  was  a  public  highway,  and  was  used  aa 
such ;  and  that  decision  has  ever  since  been 
regarded  as  the  law  in  this  state.  It  was 
based  upon  the  peculiar  nature  of  highway 
easements,  and  the  general  understanding 
with  reference  to  them.  Spencer,  J.,  vrriting 
the  opinion,  said:  'It  must  strike  the  mind 
with  surprise  that  a  person  who  purchases  a 
farm  through  which  a  public  road  runs  at 
the  time  of  purchase,  and  had  so  ran  long 
before,  who  must  be  presumed  to  have  known 
of  the  existence  of  the  road,  and  who  chooses 
to  have  it  included  in  his  purchase,  shall 
turn  around  on  his  grantor,  and  complain 
that  the  general  covenants  in  the  deed  have 
been  broken  by  the  existence  of  what  he  saw 
when  he  purchased,  and  what  must  have  en- 
hanced the  value  of  the  farm.  It  is  basard- 
Ing  little  to  say  that  such  an  attempt  is  on- 
Just  and  inequitable  and  contrary  to  the  uni- 
versal understanding  of  both  vendors  and 
purchasers.  If  it  could  succeed,  a  floodgate 
of  litigation  would  be  opened,  and  for  many 
years  to  come  this  kind  of  action  would 
abound.  These  are  serious  considerations, 
and  this  court  ought  U  it  can  consistently 
with  law,  to  check  th6  attempt  in  the  bud.' 
These  reasons  are  not  applicable  to  other 
easements,  and  the  rule  of  that  case  has  not 
been  applied  to  any  other.  While  there  was 
not  in  the  deed  there  under  consideration  any 
covenant  against  incumbrances,  yet  the  ratio 
decidendi  is  equally  applicable  to  such  a  cov- 
enant ;  and  since  that  decision  it  has  alwayi 
been  understood  In  this  state  that  such  a  cov- 
enant Is  not  broken  by  the  existence  of  a 
highway.  In  McMuUin  v.  Wooley,  2  Laos. 
[N.  Y.]  394,  it  was  held  that  the  right  to  take 
water  by  means  of  a  pipe  laid  beneath  the 
ground  from  a  spring  on  the  premises  con- 
veyed constituted  a  breach  of  the  covenant 
against  incumbrances.  In  Roberts  v.  Levy, 
3  Abb.  Prac.  (N.  S.  [N.  Y.])  311,  It  was  held 
that  a  covenant  entered  into  between  owners 
of  adjoining  city  lots  for  themselves  and  all 
claiming  under  them,  to  the  effect  that  all 
buildings  erected  upon  the  lots  should  be  set 
back  a  specified  distance  from  the  street  on 
which  the  lots  fronted,  constituted  an  incum- 
brance upon  the  lots  to  which  it  applied;  and 
if  subsequently  conveyed  by  deed  containing 
the  usual  covenant  against  incumbrances,  a 
breach  of  the  latter  covenant  arlsee  the  in- 
stant the  deed  is  executed.  In  Rea  t.  Mlnk- 
ler,  5  Lans.  [N.  Y.]  196,  It  was  held  that  the 
existence  and  use  of  a  private  right  of  way 
over  the  granted  premises  was  a  breadi  of 
warranty;  and  Blake  v.  Everett  1  Allea 
[Mass.]  248,  Russ  v.  Stede^  40  Vt  310,  and 
Wetherbee  v.  Bennett  2  Allen  [Mass.]  428, 
are  to  the  same  effect  *  *  *  In  Mohr  r. 
Parmelee,  43  N.  Y.  Super.  Gt  820^  a  party 
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vrall  was  wholly  on  one  of  two  conti^ona 
lots  of  land  yet  snbject  to  appropriation  and 
use  for  all  the  purposes  of  a  party  wall  by 
the  proprietor  of  the  other  by  reason  of  a 
prior  grant,  and  it  was  held  that  it  constitut- 
ed an  Incumbrance  upon  the  land  on  which 
It  stood;  that,  when  a  title  is  Incumbered  by 
such  an  easement,  a  right  of  action  imme- 
diately accrues;  and  that  whether  the  cotc- 
nautee  had  or  had  not  knowledge  or  notice 
of  its  existence  is  immaterial,  both  as  re- 
gards his  right  of  action  and  the  question  of 
damages.  In  2  Greenleaf  on  BTldence,  |  242, 
It  is  said:  'A  public  highway  over  the  land, 
a  claim  of  dower,  a  prlrate  right  of  way,  a 
Hen  by  judgment  or  by  mortgage,  or  any  oth- 
er outstanding  elder  and  better  title  is  an 
Incumbrance,  the  existence  of  which  is  a 
breach  of  this  covenant.  In  these  and  the 
like  cases  it  Is  the  existence  of  the  incum- 
brance which  constitutes  the  right  of  action, 
Irrespective  of  any  knowledge  on  the  part  of 
the  grantee,  or  of  any  eviction  of  him.*  In 
2  Dart  on  Vendors  and  Purchasers  (6th  Ed.) 
886,  the  following  language  is  used:  'Al- 
though the  fact  of  the  purchaser  having  no- 
tice of  the  defect  cannot  prevent  the  covenants 
for  title  from  extending  to  it,  since  extrinsic 
evidence  is  Inadmissible  for  the  purpose  of 
construing  a  deed,  yet,  In  an  action  to  rectify 
the  covenant,  that  fact  can  be  used  as  the 
basis  of  an  inference  that  it  could  not  have 
been  the  intention  of  the  parties  that  the 
covenant  should  include  a  defect  of  which 
both  parties  were  aware.'  To  the  same 
effect  are  the  following  authorities:  Beach 
V.  Miller,  61  111.  207  [2  Am.  Rep.  290] ;  Bar- 
low V.  McKlnley,  24  Iowa,  70;  Gerald  ▼. 
Elley,  45  Iowa,  322;  Butt  v.  Rlffe,  78  Ky. 
352;  Burk  v.  Hill,  48  Ind.  52  [17  Am.  Hep. 
731];  Kellogg  V.  Malln,  60  Mo.  496  (11  Am. 
Rep.  42G].  In  Mott  v.  Palmer,  1  N.  Y.  664, 
the  action  was  to  recover  damages  for  breach 
of  the  covenant  of  seisin  because  the  grantor 
did  not  at  the  time  of  the  conveyance  own 
certain  fence  rails  constituting  part  of  a 
fence;  and  Bronson,  J.,  writing  one  of  the 
opinions,  said:  That  parol  evidence  was  in- 
admissible to  control  the  legal  effect  and 
operation  of  the  deed  ia  too  plain  a  proposi- 
tion to  be  disputed.  If  the  plaintiff  had 
been  told  at  the  time  that  Brown  owned  the 
rails,  and  more,  if  the  rails  bad  been  express- 
ly excepted  by  parol  from  the  operation  of 
the  grant  and  covenant,  it  would  have  been 
no  answer  to  the  action.  A  deed  cannot  be 
contradicted  in  its  legal  effect  any  more  than 
It  can  In  Its  terms.' " 

We  hare  followed  the  New  York  rule  laid 
down  by  the  minority  of  the  case  in  Har- 
rison V.  Railway  Co.,  91  Iowa,  114,  58  N.  W. 
1061.  A  careful  perusal  of  that  case  will 
show  that  it  is  based  largely  upon  reasons 
of  public  policy  which  are  in  no  manner  ap- 
plicable to  this  case.  The  general  mle  is 
that  knowledge  on  the  part  of  the  purchaser 
of  an  incumbrance  on  the  land  will  not  pre- 
Tent  him  from  recovering  damages  on  ac- 


count of  It.  See  cases  collected  in  11  Gyc.  pp. 
1066,  1067,  1068.  Whatever  the  rule  in  other 
states,  we  are  unalterably  committed  to  the 
doctrine  that  knowledge  Is  no  defense.  That 
I  am  not  mistaken  In  this  will,  I  think,  ap- 
pear from  a  review  of  our  cases.  In  Doyle 
V.  Emerson,  145  Iowa,  361,  124  N.  W.  176,  it 
is  said:  "The  covenant  in  the  deed  against 
incumbrances  was  broken  as  soon  as  made, 
and  it  was  not  material  that  the  grantee  bad 
notice  of  such  incumbrance  when  he  pur- 
chased. Ebrwood  v.  Lee,  85  Iowa.  622  [52  N. 
W.  521];  Yancey  ▼.  Tatlock,  93  Iowa,  886 
[61  N.  W.  997]."  A  raUway  right  of  way  is 
an  incumbrance.  Pierce  v.  Houghton,  122 
Iowa,  477,  08  N.  W.  306.  And,  of  course,  the 
grantee  had  knowledge  of  its  existence^  but 
action  will  be  in  his  favor  for  breach  of  the 
covenant  of  warranty.  See,  also,  Flynn  v. 
Coal  O).,  72  Iowa,  738,  32  N.  W;  471.  In  the 
latter  case  it  is  said:  "The  conveyance  exe- 
cuted by  the  plaintiff  was  a  warranty  deed, 
without  any  reservations  or  exceptions.  The 
defendant  pleaded  as  a  counterclaim  that  the 
plaintiff  had,  prior  thereto,  conveyed  to  the 
Burlington  &  Missouri  Railroad  Company  the 
right  of  way  across  said  premises  and -that 
such  road  had  been  constructed,  and  was  be- 
ing operated.  As  this  was  not  denied,  the 
facts  pleaded  must  be  deemed  true.  The 
court  found  and  determined  that  there  was 
a  breach  of  the  warranty,  and  that  the  de- 
fendant was  entitled  to  recover  the  damage 
sustained.  We  think  this  is  correct  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422;  Bar- 
low V.  McKlnley,  24  Iowa,  69;  McGowen  v. 
Myers,  60  Iowa.  256  [14  N.  W.  788].  Under 
these  authorities,  the  fact  that  the  defend- 
ant had  knowledge  of  the  right  of  way  or 
incumbrance  is  Immaterial."  In  Gerald  v. 
BUey,  45  Iowa,  322,  It  is  said,  with  reference 
to  this  question:  "Conceding  that  the  plain- 
tiff .knew  of  the  incumbrance,  and  that  he 
traded  his  farm  for  that  of  the  defendant, 
this  would  not  make  the  legal  effect  of  such 
a  contract  in  any  wise  different  from  what 
it  would  he  if  the  plaintiff  had  paid  |5,000 
in  cash.  The  question  is.  Did  these  parties 
contemplate  the  Incumbrance  and  contract, 
or  agree  that  it  should  be  excepted  from  the 
operation  of  the  covenants?  We  feel  con- 
strained to  say  that  under  the  allegations  in 
the  answer  and  the  evidence  we  are  com- 
pelled to  answer  this  question  in  the  nega- 
tive. There  is  nothing  different  shown  in 
the  testimony  from  the  very  common  case 
where  a  party  sells  and  conveys  land  on 
which  there  Is  located  a  railway,  the  exist- 
ence of  which  was  known  to  the  other  party, 
and  the  premises  are  conveyed  with  the 
usual  covenants  without  excepting  such  in- 
cumbrance therefrom.  In  such  case  there 
can  be  no  relief  because  of  the  grantor's 
negligence,  or  his  want  of  legal  knowledge. 
There  Is  no  mistake  of  fact  in  such  case." 
See,  also,  Kostendader  v.  Pierce,  37  Iowa, 
645.  In  McGowen  v.  Myers,  60  Iowa,  269, 
14  N.  W.  789,  it  is  said:  "It  la  contended  that 
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the  defendant  sbonid  have  been  allowed  to 
show  apaa  the  trial  that  the  plalntUT  knew, 
when  he  pnrchaaed  the  property,  that  the 
stairway  was  nsed  In  common,  and  that  he 
purchased  with  reference  to  that  fact  It  Is 
Said  this  knowledge  Is  no  defense  to  the 
action,  either  partial  or  otherwise.  See  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422 ;  Bar- 
low T.  McKlnley,  24  Iowa,  69.  In  the  first 
case  dted,  where  the  alleged  breach  of  cove- 
nant consisted  In  the  removal  of  a  stable 
from  the  land  by  a  tenant  who  had  the  right 
of  removal,  It  Is  said  that:  'According  to  the 
weight  of  authority,  it  is  no  less  a  breach,  if 
it  be  assumed  that  the  plaintiff,  or  cove- 
nantee, knew  at  the  time  of  the  conveyance 
that  the  stable  was  the  property  of  the  ten- 
ant, and  that  the  latter  had  the  right  of  re- 
moval.' It  ia  not  to  be  denied  that  there  are 
cases  holding  the  contrary  doctrine.  Appel- 
lant cites  Leland  v.  Stone,  10  Mass.  459,  a 
case  where  the  grantor  conveyed  certain  par- 
cels of  land,  Inclading  one  parcel  which  he 
had  before  conveyed  to  his  son.  In  an  action 
upon  a  breach  of  covenant,  the  jury  gave 
nominal  damages  only,  on  the  ground  that  the 
parcel  so  conveyed  to  the  son  had  been  in- 
serted in  the  deed  to  the  plaintiff  by  mis- 
take; and  the  verdict  was  approved.  If  we 
understand  the  opinion  In  the  case,  it  was 
thought  the  Jury  were  authorized  as  chan- 
cellors to  reform  the  deed  and  correct  the 
mistake.  Kutz  v.  McCune,  22  Wis.  628  [99 
Am.  Dec.  85],  cited  by  appellant,  was  a  case 
where  damages  were  claimed  for  a  breach 
of  covenant  because  of  an  easement,  which 
consisted  of  the  right  to  back  water  on  a 
part  of  the  land  by  a  mllldam.  It  was  held 
that  no  right  of  action  would  lie,  because 
the  easement  obviously  and  notoriously  af- 
fected the  physical  condition  of  the  land  at 
the  time  of  the  conveyance  and  therefore  was 
not  embraced  In  a  general  covenant  against 
incumbrances.  This  court,  as  we  have  seen, 
has  held  the  contrary  doctrine.  In  the  case 
of  Barlow  v.  McKinley,  supra,  the  Rock  Is- 
land Railroad  was  completed  and  In  full 
operation  upon  the  land  at  the  time  the  con- 
veyance was  made,  and  it  was  held  that  it 
was  an  Incumbrance,  and  that  the  easement 
was  a  breach  of  the  covenants  in  the  deed, 
although  the  grantee  bad  full  knowledge  of 
the  existence  of  the  incumbrance  at  the 
time  he  accepted  the  covenant.  We  think 
this  is  the  better  rule,  and  adhere  to  the 
decisions  made  by  this  court  Any  other 
holding  would  In  our  view  be  an  Invasion 
of  the  elementary  rule  that  exceptions  and 
reservations  cannot  be  ingrafted  by  parol  up- 
on the  deed." 

In  Barlow  y.  McKinley,  24  Iowa,  Gd,  it  Is 
said: 

"(1)  Is  the  right  of  way  for  a  railroad  an 
incumbrance?  An  incumbrance  is  defined  to 
be  a  right  in  a  third  person  in  the  land  in 
question,  to  the  diminution  of  the  value  of 
the  land,  though  consLstent  with  the  passing 
of  the  fee  by  the  deed  of  conveyanc&    Bout. 


Law  Die.  A  public  highway  Is  held  to  be 
an  incumbrance  In  all  the  New  Kngland 
states.  Rawle  on  Cov.  for  Title,  pp.  115-120, 
and  authorities  cited  in  the  notes.  As  to  the 
right  of  way  for  a  railroad  being  an  Incum- 
brance, see  opinion  of  Redfield,  J.,  In  Butler 
v.  Gale,  27  Vt  742,  and  see  the  same  case  as 
to  remedy  for  covenantor  when  such  Incum- 
brance was  considered  and  allowed  for  In 
the  saley  etc.  Whether  a  public  highway  Is 
an  incumbrance  In  this  state  we  need  not 
now  decide ;  but  upon  both  principle  and  au- 
thority we  hold  that  a  right  of  way  for  a 
railroad  to  an  Incumbrance. 

"(2)  Can  a  party  recover  upon  a  coTenant 
against  Incumbrances  when  he  had  full 
knowledge  of  the  existence  of  Ote  tncnm- 
brance  at  the  time  he  accepted  the  cove- 
nant? This  point  was  decided  in  the  affirm- 
ative by  this  court  In  Van  Wagner  v.  Van 
Xostrand,  19  Iowa,  422,  following  the  weight 
of  authority.  See  the  cases  there  dted. 
With  that  decision  we  are  still  content" 

In  Van  Wagner  v.  Van  Nostrand,  19  Iowa. 
422,  it  is  said:  "And.  according  to  the 
weight  of  authority,  It  is  no  less  a  breach 
If  it  be  assumed  that  the  plaintiff  or  cove- 
nantee knew  at  the  time  of  the  conveyance 
that  the  stable  was  the  property  of  the  ten- 
ant, and  that  the  latter  had  the  right  of 
removal;  for  In  an  action  by  covenant  the 
deed  governs;  and  In  such  an  action,  by 
grantee  against  grantor,  the  latter  cannot,  in 
order  to  defeat  the  operation -of  the  cove- 
nant, establish  by  parol  the  grantee's  knowl- 
edge of  an  incumbrance  or  defect  In  the  title 
or  by  parol  ingraft  upon  the  deed  excepUons 
and  reservations  not  therein  mentioned. 
Wlckersham  v.  Orr,  9  Iowa,  253  [74  Am.  Dec. 
348];  Harlow  V.  Thomas  (strong  case)  15  Pick. 
66  (1838),  aw>rovlng  Townsend  v.  Weld,  8 
Mass.  140  (1811);  Mott  v.  Palmer,  1  N.  Y.  574. 
per  Bronson,  J.;  Ck>lllngwood  v.  Irwin,  3 
Watts  [Pa.]  306  (1834):  1  Greenl.  Ev.  J  275;  2 
Cow.  &  H.  notes,  Phil.  Ev.  467.  And  see  other 
authorities  cited,  and  question  discussed  by 
Rawle  on  Cov.  149-154.  If  the  deed,  by  acci- 
dent or  mistake,  did  not  embrace  the  cou- 
tract  of  the  parties,  If  it  was  intended  by  the 
parties  to  have  excepted  the  lease  and  right 
of  the  tenant,  equity,  on  this  being  satis- 
factorily established,  would  correct  and  re- 
form the  conveyances.  The  defendant  did 
not  seek  relief  or  redress  in  this  manner." 
The  distinction  attempted  to  be  made  by  the 
majority  between  incumbrances  which  do, 
and  those  which  do  not  affect  the  physical 
condition  of  the  property,  has  been  repudi- 
ated by  us  in  many  of  the  cases  heretofore 
cited.  See  in  tiiis  connection  Flynn  v.  White 
Breast  Co.,  72  Iowa,  T38,  32  N.  W.  471 ;  Ge^ 
aid  V.  Eflley,  45  Iowa,  322;  Barlow  v.  Mc- 
Kinley, 24  Iowa,  69;  and  the  other  cases 
from  which  quotations  have  been  made. 

To  my  mind  it  is  entirely  immaterial  that 
defendant  did  not  file  any  claim  for  dam- 
ages. One  reason  for  this  doubtless  was 
that  he  got  full  value  for  his  land  withoot 
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the  burden  of  the  easement  and  cared  not 
to  make  a  claim,  concluding  to  take  his 
chances  upon  litigation.  No  one  suggests 
that  plaintiff  ever  had  any  right  to  file  a 
claim  for  damages  In  the  drainage  proceed- 
ings. If  defendant  did  not  see  fit  to  do  so, 
this  should  not  prejudice  the  plaintiff.  A 
Jury  upon  proper  testimony  found  that  plain- 
tiff's land  yraa  damaged  by  the  construction 
of  the  large  ditch,  and  it  is  not  for  us  to 
say  that,  no  matter  what  the  testimony,  the- 
oretically there  was  no  damage,  and  no  re- 
covery can  be  had.  On  principle  and  author- 
ity I  believe  the  majority  are  wrong  In  their 
conclusion  and  especially  In  the  reasoning  by 
which  it  is  reached. 

The  case  is  controlled  by  our  previous  deci- 
sions, and  I  would  affirm. 


In  re  HELMING'S  ESTATE. 

DRAKE  V.   HUBEK. 

(Supreme  Court  of  Iowa.     April  11,  1911.) 

EtZECtnOBS   AND    Adminibtbatobs    (I   610*)— 

ACCOUNXINO — Kevibw. 

An  appeal  from  a  judgment  oTemling  ob- 
jections to  the  final  report  of  an  administrator, 
rendered  on  oral  and  documentary  evidence,  not 
preserved  nor  presented  in  the  manner  reqaired 
by  law,  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Ebrecutors 
and  Administrators,  Dec.  Dig.  |  510.*] 

Appeal  from  District  Court,  Allamakee 
€>>unty;    A.  N.  Hobson,  Judge. 

"Not  to  be  officially  reported." 

Objections  to  the  final  report  of  defend- 
ant, as  administrator,  were  overruled.  Plain- 
tiff appeala    Dismissed. 

Douglas  Deremore,  for  appellant  W.  S. 
Hart,  for  appellee. 

PER  CURIAM.  The  plaintiff  filed  ob- 
jections to  the  final  report  of  the  defend- 
ant, as  administrator  of  the  estate  of  Minnie 
Helming,  deceased,  raising  an  Issue  as  to  the 
allowance  of  attorney's  fees  by  said  admin- 
istrator, and  as  to  the  proper  distribution  of 
the  funds  of  the  estate.  The  Issues  thus  pre- 
soited  were  tried  upon  oral  and  documenta- 
ry evidence,  and  a  judgment  was  entered, 
overruling  the  plaintiff's  objections  and  ap- 
proving the  final  report.  The  appellee  filed 
a  motion  to  dismiss  the  appeal,  on  the  ground, 
among  others,  that  no  record  of  the  evidence 
was  preserved  or  filed,  and  no  bill  of  excep- 
tions settled  and  filed,  and  the  motion  was 
ordered  submitted  with  the  case.  It  Is  mani- 
fest that  the  correctness  of  the  judgment  be- 
low can  only  be  determined  by  an  examina- 
tion of  the  evidence  upon  which  it  was  ren- 
dered, and  as  that  was  not  preserved,  and 
has  not  been  presented  (t>  us  in  the  manner 
reQulred  by  law,  we  cannot  review  the  judg- 
ment • 

The  motion  to  dismiss  must  therefore  be 
sustained,  and  the  appeal  be  dismissed. 


OBB  V.  PATTAT  et  aL 

(Supreme  Court  of  Iowa.     April  6,  1811.) 

1.  Watebs   and   Watbb   Coubses   (S   119*)— 
Surface  Watebs— Dischabge. 

The  rule  being  that  a  landowner  cannot 
lawfully  collect  surface  water  into  a  mass  and 
discharge  it  apon  his  neighbor's  premises  "in 
greatly  increased  6r  unnatural  quantities  to  the 
substantial  injury  of  the  latter,"  the  lower 
owner  cannot  complain  unless  the  normal  flow 
be  greatly  increased  and  the  damages  are  sub- 
stantial. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,   Cent  Dig.   H  131-134;    Dec. 
Dig.  f  119.*] 

2.  Watebs  and   Wateb  Coitbses  (S  119*)- 
SoBFACB  Watebs— Discharge. 

Under  Code  Supp.  1907,  §  1989a53,  pro-' 
viding  that  owners  oi  land  may  drain  the  same 
in  the  general  course  of  natural  drainage  dis- 
charging the  same  in  any  natural  water  course 
or  into  any  natural  depression,  and  when  such 
drainage  is  wholly  on  the  owner's  land  he  shall 
not  be  liable  in  damages  to  any  person,  plain- 
tiff was  not  entitled  to  restrain  a  discharge  of 
surface  waters  into  a  natural  water  course, 
though  the  ditch  may  have  accelerated  the  flow 
of  the  water  which  would  otherwise  have  taken 
the  longer  route  to  the  same  ultimate  point, 
and  it  was  not  shown  that  the  quantity  dis- 
charged from  the  shorter  route  had  been  un- 
duly increased,  or  that  plaintiffs  land  or  crops 
had  suffered  or  were  likely  to  suffer  therefrom. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  131-134;  Dec. 
Dig.  S  119.*] 

Appeal  from  District  Court,  Hamilton 
County;  C.  EJ.  Albrook,  Judge. 

Action  in  equity  to  enjoin  the  construction 
and  maintenance  of  a  ditch.  There  was  a 
decree  as  prayed,  and  defendants  appeal. 
Reversed. 

D.  C.  Chase,  for  appellants.  Wesley  Mar- 
tin and  J.  E.  Bumstedt,  for  appellee. 

WEAVER,  J.  The  plaintiff  owns  the  west 
half  of  the  southwest  quartier  of  section  34, 
township  87,  range  25,  and  defendants  the 
160  acres  lying  immediately  east  of  the  de- 
scribed tract  The  petition  alleges  that 
beginning  about  midway  on  the  south  bound- 
ary of  defendant's  land  a  natural  water 
course  extends  in  a  northwesterly  direction 
until  it  nears  the  east  line  of  plaintiff's  and 
continues  to  and  beyond  the  north  boundary 
of  said  lands,  along  which  course  the  natural 
drainage  of  surface  waters  is  conducted; 
plaintiff's  premises  being  protected  there- 
from by  a  ridge  or  watershed  upon  the  west 
side  of  defendants'  premises.  He  further 
alleges  that  the  defendant  (Pattat)  and  his 
tenant  (Welty)  have  constructed  a  ditch 
by  which  the  natural  flow  of  said  waters  has 
been  diverted  to  the  westward  upon  his  land 
to  his  material  Injury,  and  he  prays  an  in- 
junction against  the  alleged  nuisance.  The 
defendants  admit  the  ownership  of  the  lands 
as  alleged,  but  deny  all  other  allegations  of 
the  petition. 

The  record  discloses  a  distinct  failure  of 
proof  with  respect  to  the  allegation  that  the 
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natural  flow  of  the  drainage  is  to  the  north, 
as  well  as  the  further  claim  that  a  ridge  or 
watershed  extends  north  and  south  along 
or  near  the  west  side  of  the  land  of  the  de- 
fendants. It  does  appear  that  at  some  time 
in  the  past  a  ditch  had  been  constructed 
extending  northward  from  the  area  now 
under  consideration,  but  proved  to  be  an  en- 
gineering failure  from  want  of  sufficient  fall 
to  carry  off  the  water.  But  the  engineers 
produced  by  both  plaintiff  and  defendants, 
while  differing  somewhat  in  the  measnre- 
moit  of  certain  elevations,  unite  in  saying 
that  the  natural  flow  from  defendant's  land 
is  west  or  northwest  across  Che  land  of 
plaintiff  and  to  the  territory  beyond.  In  this 
they  are  corroborated  by  the  decided  pre- 
ponderance of  nonexpert  evidence.  As  is 
quite  frequently  the  case  in  lands  which 
are  somewhat  flat,  there  are,  or  originally 
were,  on  both  these  farms  depressions  below 
the  general  surface  constituting  sloughs  or 
ponds;  but  the  drainage  therefrom  is  nat- 
urally discharged  through  a  swale  or  water 
course  to  the  west  substantially  as  shown  on 
the  following  plat: 


land  drains  onto  Obe's  land  and  from  tbere 

to  the  west  No  water  flows  naturally  to 
the  north.  It  all  flows  naturally  to  the 
west" 

In  argument  counsel  for  appellee  do  not 
contend  very  strenuously  for  the  correct- 
ness of  the  claim  that  the  true  course  of 
drainage  is  to  the  north;  but  they  say  that 
even  if  the  flow  be  to  the  weet  as  defend- 
ants claim,  and  plaintifTs  estate  be  held  to 
be  servient  to  the  defendants'  with  respect  to 
the  natural  drainage,  yet  the  effect  of  the 
ditch  of  which  he  complains  is  to  cast  the 
water  upon  him  in  a  different  way  and  in 
larger  quantities  than  would  otherwise  be 
the  case,  and  that  under  the  rule  applied  in 
Livingston  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  563,  and  cases  of  that  class,  he  is 
entitled  to  relief  against  such  burden.  Re- 
duced to  brief  terms,  the  claim  is  that  at 
the  point  "B"  on  the  plat  there  is  a  ridge 
extending  from  northeast  to  southwest  which 
under  natural  conditions  would  tnm  the 
water  on  the  east  and  south  of  sucb  ridge 
northward  into  pond  "D,"  but  that  defend- 
ant by  laying  a  line  of  tile  from  the  south- 


Speaking  of  the  course  of  drainage,  plain- 
tiff's engineer,  after  describing  the  two  ponds 
or  chains  of  sloughs  on  the  defendants'  land, 
says:  '*1?he  water  from  these  two  chains  of 
ponds  all  crosses  Obe's  land  and  fiow^  off 
to  the  west  It  is  about  200  feet  where  they 
meet  on  Obe's  land  to  the  west  of  his  east 
line.  •  •  •  It  crosses  Obe's  land  to  the 
west  and  thence  goes  in  a  westerly  direction. 
There  is  a  well-defined  water  course.  From 
Obe's  east  line  to  the  tile  on  Welty's  land  is 
about  1,260  feet    AU  the  water  on  Welty's 


east  through  the  ridge  at  "B,"  diverts  sndl 
water  Into  pond  "C."  In  this  manner  such 
drainage  reaches  the  pond  or  depression  "E" 
on  plaintifTs  land  by  a  shorter  and  more 
direct  route  than  if ^eft  to  pursue  its  natnrml 
course  around  the  longer  arc  or  chain.  It 
is  claimed,  too.  If  we  comprehend  the  record, 
that  defendant  has  deepened  the  channd  or 
way  at  point  "F",  thus  Increasing  the  flow 
from  pond  "D."  As  has  already  been  noted, 
the  tile  of  which  plaintiff  complains  no- 
where approaches  his  land,  and  the  place  of 
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Its  dlBcfaarge  according  to  the  engineers  la 
from  56  to  70  rods  east  of  bis  east  line.  As 
against  this  position  of  the  plaintiff,  defend- 
ants insist  tbat  as  owners  of  the  dominant 
estate  they  have  the  right  to  drain  their 
lands  Into  the  water  courses  and  depressions 
throngb  which  surface  waters  and  overflows 
naturally  escape;  that  the  ditches  complained 
of  are  wholly  upon  their  own  land  and  in  no 
manner  oicroach  upon  the  land  of  the 
plaintiff;  and  that  In  all  they  have  done 
they  are  clearly  within  the  right  conferred 
upon  every  landowner  by  the  statute  Code 
Supplement,  |  1989a63. 

Since  the  decision  of  Livingston  v.  McDon- 
ald, 21  Iowa,  160,  89  Am.  Dec.  663,  numerous 
cases  Involving  the  law  of  surface  waters 
have  come  before  this  court  for  considera- 
tion. In  many  Instances  that  precedent  has 
been  approved  and  followed,  and  In  others 
It  has  been  distinguished  or  held  inappli- 
cable. The  tendoicy  of  the  holdings  Is  to 
recognise  neither  the  rule  of  the  common 
law  nor  the  rule  of  the  civil  law  as  being 
In  all  cases  controlling  to  the  exclusion  of 
the  other.  See  Livingston  v.  McDonald, 
supra;  Vannest  v.  Fleming,  79  Iowa,  641, 
44  N.  W.  006,  8  L.  B.  A.  277,  18  Am.  St 
Rep.  387;  Matteson  v.  Tucker,  131  Iowa  611, 
107  N.°W.  600,  and  cases  there  cited. 

[t]  But,  In  the  absence  of  any  statute 
affecting  the  situation,  the  doctrine  of  the 
civil  law  has  been  more  frequently  applied 
In  cases  of  drainage  of  agricultural  lands. 
As  construed  by  the  court,  that  rule,  so  far 
as  It  applies  to  the  case  before  us,  is  that, 
while  the  owner  of  the  dominant  estate 
may  Insist  on  the  surface  waters  having 
free  flow  from  his  lands  In  accordtince  with 
natural  conditions  and  may  himself  inter- 
fere with  such  flow  so  far  as  the  same  Is 
affected  by  the  ordinary  operations  of  good 
husbandry,  he  cannot  lawfully  collect  into 
a  mass  and  discharge  upon  his  neighbor's 
premises  "in  greatly  Increased  or  unnatural 
quantities  to  the  substantial  injury  of  the 
latter."  The  quoted  phrase  is  from  Judge 
Dillon's  opinion  in  the  Livingston  Case,  and, 
accepting  it  as  the  essence  of  the  doctrine 
of  that  oft-quoted  precedent,  It  is  undoubt- 
edly still  the  law  except  as  limited  or 
changed  by  subsequent  legislative  action.  As 
thus  stated,  it  will  be  observed  that  to  call 
the  law  into  action  for  the  defense  of  the 
servient  estate,  the  collection  and  discharge 
of  water  thereon  in  other  than  the  place  of 
its  normal  flow  with  the  land  In  a  state  of 
nature  it  must  be  in  "greatly  increased  or 
unnatural  quantities,"  and  that  the  damages 
which  will  sustain  a  right  of  action  for  such 
alleged  wrong  must  be  "substantial"  In  char- 
acter. In  other  words,  the  general  doctrine 
which  recognizes  a  merely  technical  inva- 
sion of  one's  premises  or  the  infliction  of 
a  merely  nominal  injury  as  sufficient  grounds 
for  Invoking  the  remedies  of  the  law  have 
here  no  application.    To  lay  it  down  as  law 


that  no  man  may  so  dltdi  or  drain  his  inrem- 
Ises  that  surface  water  shall  be  discharged 
therefrom  in  any  other  manner  or  at  any 
other  place  or  In  any  other  quantities  than 
would  characterize  its  flow  were  the  land 
left  in  a  state  of  nature  would  be  to  effect- 
ively block  the  progress  of  agricultural 
Improvement  over  a  very  large  part  of  the 
state.  The  purpose  and  essence  of  drainage 
is  to  Interfere  with  natural  conditions  as  to 
surface  water,  to  gather  it  into  tiles  or  open 
ditches,  and  convey  It  to  some  place  of  dis- 
charge. If  it  Is  to  be  of  any  effect  at  all, 
the  water  cast  from  the  mouth  of  the  drain 
must  be  greater  in  quantity  than  would  be 
discharged  at  that  point  under  natural  con- 
ditions. Even  without  a  statute  the  rule  of 
the  adjudged  cases  is,  as  above  stated,  that 
the  adjacent  owner  cannot  rightfully  com- 
plain of  the  flow  thereby  cast  upon  him  un- 
less It  be  In  such  greatly  Increased  or  un- 
natural quantities  as  to  be  the  cause  of  sut>- 
stantial  injury  to  his  premises.  Vannest  v. 
Fleming,  70  Iowa,  638,  44  N.  W.  906,  8  L. 
E.  A.  277,  18  Am.  Sf.  Rep.  887;  Wharton  v. 
Stevens,  84  Iowa,  107,  50  N.  W.  662,  16  L. 
R.  A.  630,  35  Am.  St  Rep.  296;  Dorr  v. 
Slmmerson,  127  Iowa,  661,  103  N.  W.  806. 
Recognizing,  doubtless,  the  necessity  of  en- 
couraging reasonable  methods  of  drainage 
and  the  advisability  of  a  statutory  rule 
which  would  put  an  end  to  much  wasteful 
litigation,  the  Thirtieth  General  Assembly 
(Acta  30th  Oen.  Assem.  c.  70),  enacted  the  pro- 
vision which  is  embodied  in  Code  Supp.  1907, 
i  1980a63.  to  the  effect  that:  "Owners  of 
land  may  drain  the  same  in  the  general 
course  of  natural  drainage  by  constructing 
open  or  covered  drains  discharging  the  same 
in  any  natural  water  course  or  into  any  nat- 
ural depression  whereby  the  water  will  be 
carried  into  some  natural  water  course,  and 
when  such  drainage  is  wholly  upon  the  own- 
er's land  he  shall  not  be  liable  in  damages 
therefor  to  any  person  or  persona." 

[2]  We  are  of  the  opinion  that  the  con- 
struction of  the  ditch  of  which  complaint  is 
made  in  this  action  is  fully  Justified  under 
the  terms  of  the  statute,  and  that  even  under 
the  law  as  it  existed  prior  to  the  statute  no 
ground  for  an  injunction  has  been  estab- 
lished. The  ditch  is  wholly  upon  defend- 
ant's own  land;  it  discbarges  Into  a  natural 
water  course,  or  at  the  very  least  into  a  de- 
pression in  his  land  through  which  the  drain- 
age reaches  a  natural  water  course.  More- 
over, to  adopt  the  thought  of  this  court  in 
Dorr  V.  Slmmerson,  supra,  while  the  opening 
of  the  ditch  may  have  "accelerated"  the 
flow  of  the  water  which  otherwise  would 
have  taken  the  longer  route  to  the  same 
ultimate  point,  the  testimony  does  not  clearly 
show  that  the  quantity  discharged  through 
the  shorter  route  has  been  unduly  Increased, 
or  that  plalntlfTs  land  or  crops  have  suffered 
or  are  likely  to  suffer  therefrom  any  sub- 
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stantlal  Injury  to  whidi  they  would  not  be 
exposed  were  the  ditch  closed  np. 

It  follows  that  the  decree  entered  by  the 
trial  court  cannot  be  sustained,  and  it  is 
therefore  reversed. 


wii/rs  V.  wii/rs  et  al. 

(Supreme  Court  of  Iowa.   April   8,   1911.) 

1.  Wills  (§  840*)— Liabilities  or  Deviskb— 
Inctjmbbances  on  Pbopebiy. 

In  absence  of  a  contrary  intention  in  the 
will,  a  deyisee  of  specifically  devised  realty  is 
entitled  to  have  it  exonerated  from  a  mortgage 
thereon  by  testator  from  the  personalty,  or, 
if  it  is  inadequate,  from  the  other  realty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  2149;    Dec.  Dig.  i  840.*] 

2.  Wnxs  (I  753*)— "Spbcifio  Gist." 

To  be  specific,  a  testamentary  ^ft  must  be 
of  a  designated  article  or  of  a  specific  part  of 
testator's  estate  which  is  distinguishable  from 
other  things  of  the  same  kind,  and  which  may 
be  satisfied  by  delivery  of  the  specific  thing  or 
part. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  1939-1944;    Dec.  Dig.  8  753.*] 

8.  Wills    (|    751*)  —  "SPEcino    Devisb"  — 

Land. 

At  common  law  aU  devises  of  realty  were 
considered   specific. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1938;  Dec.  Dig.  f  751.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7803.] 

4.  Wills  (§  751*)— Devises— Specific  Devis- 
es—Realtt. 

A  will  devised  to  testator's  wife  "one-third 
of  all  my  property,  boQi  real,  personal  and 
mixed,  of  which  I  shall  die  seised  and  possessed 
or  to  which  I  shall  be  entitled  at  the  time  of 
ray  decease."  Held,  that  the  devise  of  land  to 
the  widow  was  not  a  specific  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1938;  Dec  Dig.  {  751.*] 
6.  Executors  and  Aoministbatobs  (8  272*) 
—Payment  of  Debts — Obdeb  of  Payment. 
Under  the  general  equitable  rule,  decedent's 
property  should  be  applied  to  the  payment  of 
bis  debts  in  the  following  order,  where  neither 
the  will  nor  a  statute  prtscribes  a  different  or- 
der: First,  the  unexempted  personalty,  except 
specific  bequests;  second,  the  realty  appropri- 
ated by  the  will  for  their  payment ;  third,  the 
realty  descended;  and,  fourth,  the  realty  spe- 
cifically devised,  so  that  realty  going  to  the 
heirs  should  be  applied  to  the  payment  of  a 
mortgage  on  realty  devised  before  resorting  to 
the  devised  realty. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {|  1052-1057; 
Dec.  Dig.  I  272.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  C.  E.  Albroolc,  Judge. 

Suit  for  the  construction  of  the  will  of 
John  Wilts,  deceased,  wherein  the  widow 
claims  one-third  of  the  real  estate  after  cer- 
tain mortgages  have  been  released.  From  a 
decree  construing  the  will  otherwise,  she 
appeals.    Reversed. 

Herbert  A.  Huff  and  Ward  &  Williams, 
tor  appellant.  Lundy  &  Wood  and  Chas.  A. 
Rogers,  for  appellees. 


LADD,  J.  John  Wats  died  testate  S^>- 
tember  6,  1908,  seised  of  nearly  a  thousand 
acres  of  land  and  survived  by  his  widow, 
Amelia  Wilts,  two  sons.  Otto  and  Henry 
Wilts,  and  the  four  children  of  a  daughter, 
Vlpke  Santen.  He  left  a  will,  executed  De- 
cember 8,  1904,  in  the  first  clause  of  whicji 
he  directed  "that  all  my  Just  debts  and  fu- 
neral expenses  shall  by  my  executor  here- 
after named  be  paid  out  of  my  estate  as 
soon  after  my  decease  as  shall  by  him  t» 
found  convenient"  The  second  clause  was 
as  follows:  "It  is  my  will  and  I  do  hereby 
devise  and  bequeath  to  my  beloved  wife, 
Amelia  Wilts,  now  living  with  me,  one-third 
of  all  my  property,  both  real,  ];>ersonal,  and 
mixed,  of  which  I  shall  die  seised  and  pos- 
sessed or  to  which  I  sliall  be  entitled  at  the 
time  of  my  decease,  she  to  have  and  to  hold 
the  same  as  her  own,  for  her  own  nse,  t>ene- 
flt  and  behoof  forever.  And  I  do  hereby  re- 
voke a  certain  antenuptial  contract  made 
and  entered  into  by  my  said  wife,  and  my- 
self, before  our  marriage,  on  the  21st  day  of 
June,  1895,  and  recorded  in  the  office  of  the 
recorder  of  deeds,  in  and  for  the  ooanty  of 
Hardin  and  state  ot  Iowa,  In  Boole  140  of 
Deeds  on  page  No.  442,  it  being  now  my  de- 
sire, for  the  benefit  of  my  said  wife,  to  re- 
linquish all  benefit  upon  me  conferred*  by  the 
said  antenuptial  contract,  and  to  hold  the 
same  null  and  void  for  her  benefit  as  my 
wife." 

By  the  terms  of  the  antenuptial  contract, 
the  widow  had  relinquished  all  right  of  dow- 
er or  interest  in  his  property  which  might 
otherwise  accrue  to  her  upon  his  death.  Up- 
on admission  of  the  will  to  probate,  the  wid- 
ow elected  to  take  thereunder.  The  personal 
property  proved  insufficient  to  discharge  de- 
cedent's debts,  among  which  were  certain 
mortgages  on  real  estate,  and  the  controver- 
sy is  whether  these  should  be  paid  from  the 
proceeds  of  the  land  generally,  or  of  (hat 
portion  which  descended  to  the  lieirs.  One 
of  the  mortgages  in  the  execution  of  whli^ 
the  widow  Joined  secures  the  payment  of 
$5,700,  on  which  $700  has  been  paid,  and  tlie 
other  the  payment  of  $1,800.  The  district 
court  directed  the  sale  of  a  quarter  section 
of  land,  and  that  out  of  the  proceeds  there- 
of these  mortgages,  any  other  outstanding  In- 
debtedness, and  the  costs  of  administration 
be  satisfied,  and  that  the  widow  take  one- 
third  of  any  of  the  proceeds  remaining  to- 
gether with  one-third  of  the  land  not  sold, 
and  that  Otto  and  Henry  Wilts  have  two- 
ninths  thereof  each,  and  the  four  diildren 
one-eighteenth  each. 

[1]  1.  Appellant  first  contends  that  the 
devise  to  the  widow  is  specific,  and  for  this 
reason  she  Is  entitled  to  have  the  indebted- 
ness satisfied  from  the  descended  property. 
The  rule  has  long  been  established  that, 
where  real  estate  has  been  spedflcaUy  de- 
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vised,  a  deTteee,  la  tbe  absence  of  contrary 
Intention  on  the  part  of  thd  testator.  Is  en- 
titled to  have  it  exonerated  from  the  mort- 
gage placed  upon  it  by  the  testator  from  the 
personal  estate,  if  adequate,  and,  If  not, 
from  other  property  of  the  decedent  Brown 
▼.  Baron,  162  Mass.  56,  37  N.  E.  772,  44  Am. 
St  Rep.  331 :  In  re  Rlegelman's  Estate,  174 
Pa.  476,  34  Atl.  120;  In  re  McCracken's  Es- 
tate, 29  Pa.  426.  If,  then,  the  devise  was 
specific,  the  widow  is  entitled  to  hare  other 
property  of  decedent  first  resorted  to  for  the 
■atirfactlon  of  the  mortgages.  [2]  To  be 
specific,  a  gift,  whether  real  or  personal 
property,  must  be  of  a  designated  article  or 
spedflc  part  of  the  testator's  estate  which 
Is  identified  and  distinguishable  from  other 
things  of  the  same  kind,  which  may  be  sat- 
isfied by  delivery  of  the  specific  thing  or  por- 
tion. Smith  ▼.  McKitterick,  51  Iowa,  548, 
2  N.  W.  380;  Evans  v.  Hunter,  86  Iowa,  413, 
63  N.  W.  277,  17  I*  R.  A.  808,  41  Am.  St 
Kep.  603;  Davis  v.  Close,  104  Iowa,  261, 
ra  N.  W.  600. 

[3]  At  the  common  law  all  devises  of  real 
estate  were  regarded  as  specific.  ^'Otber  de- 
vises of  land,  whether  in  particular  or  gen- 
eral terms,  must  of  necessity  be  specific  from 
tbe  circumstance  that  a  man  can  devise  only 
what  he  has  at  the  time  of  devising,  ♦  *  * 
but  it  is  quite  different  as  to  personal  es- 
tate." Howe  V.  Earl  of  Dartmouth,  7  Ves. 
Jr.  147.  A  will  was  construed  as  speaking 
from  the  date  of  its  execution,  and  so  the 
lands  which  were  intended  to  pass  there- 
under might  be  identified.  The  result  of  a 
sale  or  other  disposition  thereof  was  the 
same  as  when  an  article  of  personal  prop- 
erty specifically  bequeathed  is  adeemed — it  Is 
gone;  and  this  is  one  of  the  criteria  of  spe- 
cific legacy  or  devise.  And  the  fact  that  a 
devise  of  land  was  always  specific  seems  to 
have  been  the  real  reason  for  placing  lands 
devised  after  lands  descended;  in  fact,  in 
tbe  class  to  be  last  charged  with  debts.  Says 
Judge  Redfleld  in  his  work  on  Wills,  vol.  2, 
p.  870:  "The  most  obvious  and  the  chief  rea- 
son why  descMided  estates  have  been  held 
liable  before  devised  estates  Is  that  every 
devise  of  real  estate  is  regarded  as  specific." 
And  so  it  was  held  that  "where  the  devise  of 
the  personal  estate  and  also  of  the  real  Is 
specific,  both  must  contribute  to  the  payment 
of  debts  pro  rata."  2  Redfleld  on  Wills,  870, 
872.  Long  v.  Short,  1  P.  Wills,  403.  It 
would  seem  that  where  real  estate  is  by 
statute  made  an  asset  in  the  hands  of  tbe 
executor  for  the  payment  of  the  testator's 
debts,  and  the  devise  of  real  estate  may  be- 
come general.  Instead  of  specific,  the  general 
bequest  of  personalty  and  a  general  devise 
of  realty  would  stand  upon  an  equal  foot- 
ing, and  on  lik6  grounds  be  required  to  con- 
tribute to  the  indebtedness  pro  rata.  Our 
statute  provides  that  property  subsequently 
acquired  may  be  devised  when  the  intention 
of  the  testator  la  dear  and  spedflc;  Sec- 
tion 3271,  Code. 


Here  the  language  of  the  will  leaves  no 
doubt  but  that  the  testator  Intended  to  dis- 
pose of  after-acquired  real  estate,  and  the 
evidence  falls  to  show  whether  that  left  was 
acquired  before  or  after  the  execution  of  tbe 
Will.  In  executing  the  will,  then,  he  could 
not  well  have  known  the  real  property  in 
which  he  undertook  to  dispose  of  an  undi- 
vided third,  and  in  such  a  case  the  reason 
for  saying  all  devises  are  specific  falls.  Nec- 
essarily the  disposition  of  after-acquired  land 
might  be  general,  and  would  be  in  a  case 
like  this. 

The  subject  was  considered  in  Re  Estate 
of  Woodworths,  31  Cal.  595,  the  court,  after 
quoting  a  statute  authorizing  the  disposition 
of  after-acquired  properly  by  will,  saying  :- 
"Now  a  will  made  under  this  provision,  by 
which  a  party  should  devise  all  the  land  of 
which  he  should  die  seised  or  possessed,  it  is 
obvious,  would  have  none  of  the  character- 
istics before  stated  of  a  specific  devise.  A 
party  might  seU  and  convey  land  owned  at 
the  date  of  the  will,  and  with  the  proceeds 
purchase  others,  and  repeat  the  operation 
continually,  and  those  lands,  ovmed  at  the 
moment  he  should  happen  to  die,  would  pass 
by  the  will;  would  take  the  place  of  those 
conveyed.  Personal  and  real  estate  wduld 
stand  upon  the  same  footing  in  this  respect; 
a  devise  of  all  one's  personal,  and  all  of  one's 
real  estate  of  which  he  should  die  possessed, 
would  be  equally  general,  and  operate  pre- 
cisely alike.  The  grounds  upon  which  a  de- 
vise of  real  estate  was  held  to  be  always 
specific  have  ceased  to  exist  Judge  Red- 
field  says,  with  respect  to  the  rule  that  all 
devises  of  real  estate  are  necessarily  spe- 
cific: "But  this  only  extends  to  the  case  of 
countries  where  the  testator  can  only  dispose 
by  will  of  such  real  estate  as  he  is  seised  of 
at  the  date  of  his  will,  and  not  where,  as 
by  the  recent  English  statute,  and  those  of 
most  of  the  American  states,  one  may  dis- 
pose of  all  his  real  estate  at  the  time  of  his 
decease,  although  acquired  subsequent  to  the 
date  of  the  will.  In  such  cases  the  residu- 
ary clause  in  the  will  operating  upon  sub- 
sequently acquired  land,  no  devise  of  real 
estate  will  be  regarded  as  specific,  unless 
it  contain  a  description  of  the  estate  suffi- 
cient to  enable  the  devisee  to  identify  the 
same." 

A  like  view  was  expressed  in  Blaney  v. 
Blaney,  1  Cush.  (Mass.)  107.  [4]  In  the  will 
under  consideration,  the  devise  was  of  only 
a  part  namely,  an  undivided  one-third,  and 
this  of  all  the  decedent's  property  described 
as  real,  personal,  and  mixed,  and  clearly 
cannot  be  regarded  as  either  a  specific  de- 
vise or  bequest  For  this  reason  the  widow 
may  not  Invoke  the  rule  exacting  the  exon- 
eration of  specifically  devised  realty  from 
the  lien  of  testator's  debt  by  resorting  to  oth- 
er property. 

[6]  2.  It  Is  contended,  however,  and  with 
more  reason  that  inasmuch  as  the  remain- 
ing two-thirds  of  the  estate  was  undisposed 
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of  by  wUl,  It  shonid  be  resorted  to  first  The 
rule  established  in  chancery  generally  pre- 
vails that  property  of  decedent  should  be  ap- 
plied to  the  satisfaction  of  his  debts  in  the 
following  order,  when  neither  statute  nor 
the  will  prescribes  a  different  order:  (1)  The 
personal  estate,  except  specific  bequests  or 
such  of  it  as  is  not  exempt  from  the  payment 
of  debts;  (2)  the  real  estate  which  Is  ap- 
propriated in  the  will  for  such  payment;  (3) 
the  real  estate  descended;  (4)  real  estate 
specifically  devised.  Hays  v..  Jackson,  6 
'  Mass.  140 ;  In  re  Estate  of  Woodworths,  su- 
pra; McCampbell  v.  McCampbell,  0  liitt. 
(Ky.)  92,  15  Am.  Dec.  48;  Chase  v.  Locker- 
man,  11  GUI.  ft  J.  (Md.)  186,  35  Am.  Dec.  277 ; 
Stlres  V.  SUres,  5  N.  J.  Eq.  224,  43  Am.  Dec. 
626;  Robards  v.  Wortham,  17  N.  O.  173, 
22  Am.  Dec.  738;  3  Williams,  Ex.  (7th  Am. 
Ed.)  214,  215;  19  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  1307,  1308;  Rood  on  Wills,  f  746. 

Under  this  rule  there  can  be  no  doubt  that 
resort  should  have  been  had  to  the  payment 
out  of  the  realty  undisposed  of  by  will  for 
the  satisfaction  of  decedent's  debts,  and  by 
all  the  authorities  a  mortgage  on  land  exe- 
cuted by  him  must  be  regarded  as  one  of 
these.  The  court  erred  in  not  directing  the 
payment  of  the  mortgages  from  the  proceeds 
of  the  residuary  estate. 

Reversed. 


BRADFORD  v.  HELSELL  et  al. 
(Supreme  Court  of  Iowa.    April  7,  1911.) 

1.  MOBTGAGKS    (S|    32,    38*)— DEED    AS    MOBT- 

OAGs— Evidence. 

A  deed  absolute  in  form  may  be  shown  to 
be  a  mortgage,  though  the  conveyance  be  from 
a  third  person;  but  evidence  of  intent  of  the 
parties  that  it  operate  as  a  mortgage  must  be 
clear  and  satisfactory. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  60-66,  84-94,  108-111;  Dec.  Dig. 
U  32.  si.*] 

2.  MoBTOAOEs  (i  38*)— Deed  as  Mobtoaoe— 
Evidence — Sufficiency. 

Evidence  held  insufficient  to  show  that  a 
deed  was  intended  as  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  MiNrtgages, 
Dec.  Dig.  I  38.*] 

Appeal  from  District  Court,  Clay  County; 
D.   F.   Coyle,   Judge. 

A  proceeding  to  redeem  from  an  execution 
sale,  and  to  have  a  conveyance  absolute  in 
form  decreed  to  be  a  mortgage  only.  Judg- 
ment for  the  defendants.  The  plaintiff  ap- 
peals.   Affirmed. 

James  De  Land  and  Buck  &  Kirkpatrick, 
for  appellant  F.  H.  Helsell  and  E.  A.  Mor- 
llng,  for  appellees. 

SHERWIN,  0.  J.  This  is  a  special  pro- 
ceeding under  section  4067  of  the  Code, 
brought  by  the  plaintiff  to  enforce  her  right 
to  redeem  certain  land  from  a  sale  under  exe- 


cution. [I]  The  controlling  question  In  the 
case  Is  whether  a  deed  absolute  in  form  Is, 
in  fact  simply  a  mortgage.  The  facts  are 
substantially  as  follows: 

S.  C.  Bradford,  husband  of  the  plaintiff, 
owned  an  equity  in  a  farm  other  than  the 
one  in  controversy  here.  He  had  an  oppor- 
tunity to  trade  such  equity  for  a  stock  of 
hardware  and  an  equity  in  a  store  building, 
and  to  trade  the  stock  and  store  building  for 
an  equity  in  the  land  involved  herein,  which 
was  then  owned  by  one  Anderson.  To  carry 
through  this  entire  deal  he  required  $2,500  in 
cash,  and  in  January,  1906,  he  went  to  the 
defendant  bank  to  procure  such  amount 
Bradford  at  that  time  owed  the  bank  over 
$8,000,  and  he  proposed  to  secure  the  amount 
of  his  present  indebtedness  and  the  advance 
of  $2,600  which  he  needed  to  consummate  the 
land  deal  by  giving  the  bank  a  mortgage  on 
the  land  he  was  to  acquire.  An  agreement 
was  finally  reached  whereby  the  bank  fur- 
nished Bradford  $2,500  in  cash  and  the 
trades  were  made.  Under  the  arrangement 
between  Bradford  and  the  bank,  the  Ander- 
son land  was  conveyed  by  Anderson  directly 
to  J.  P.  Farmer  for  the  bank  by  a  warranty 
deed,  subject  only  to  two  mortgages  which 
were  then  on  the  land,  one  of  $10,000  given 
to  a  Davenport  bank  and  the  other  of  $2,000 
glvoi  to  the  National  Bank  at  Marathon. 
Iowa.  Bradford's  total  indebtedness  to  the 
bank  was  ascertained,  and  he  gave  his  notes 
therefor  due  on  demand  with  interest  As 
a  part  of  the  agreement  Bradford  was  to 
pay  the  interest  on  the  two  mortgages  then 
on  the  land  and  the  taxes.  The  land  was  at 
the  time  of  its  transfer  rented  for  1906,  and 
under  the  agreement  Bradford  was  to  liave 
the  rent  for  that  year.  The  defendant  bank 
leased  the  farm  for  the  years  following  1906 
and  collected  the  rent.  Bradford  did  not 
pay  the  interest  accruing  on  the  two  mort- 
gages, nor  did  he  pay  the  taxes  on  the  land. 
In  February,  1908,  the  Bank  of  Marathon 
began  an  action  for  the  foreclosure  of  its 
mortgage,  making  Bradford  and  his  wife,  the 
plaintiff  herein,  parties,  and  alleging  that 
they  claimed  some  right  In  the  property. 
There  was  a  decree  of  foreclosure  in  April, 
1008,  and  a  sheriff's  sale  thereunder  follow- 
ed ;  the  certificate  of  sale  being  Issued  to  the 
defendant  herein,  Frank  H.  Helsell,  who  was 
the  attorney  for  the  Marathon  bank  in  the 
foreclosure  proceedings.  The  certificate  aft- 
erwards became  the  property  of  the  defend- 
ant bank,  and  it  was  owned  by  said  bank  at 
the  time  this  proceeding  was  commenced.  In 
May,  1900,  S.  C.  Bradford  executed  to  his 
wife,  the  plaintiff  herein,  a  warranty  deed 
purporting  to  convey  the  land  In  question  to 
her,  and  in  July  following  she  attempted  to 
redeem  from  the  foreclosure  and  sale.  The 
clerk  of  the  district  court  refused  to  Issue  a 
certificate  of  redemption,  and  this  action  re- 
sulted; the  plaintiff  claiming  that  the  deed 
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to  the  bank  was,  in  effect,  a  mortgage  given 
to  secnre  S.  C.  Bradford's  Indebtedness  to 
eald  bank,  and  tbat  she,  as  the  assignee  of 
tbe  mortgagor,  has  the  right  to  redeem. 

The  plaintiff  Insists  that  this  is  a  special 
proceeding  under  the  section  of  the  statute 
heretofore  referred  to,  and  not  a  general 
action  in  equity,  and  that  she  has  no  right 
herein  to  redeem  ander  the  agreement  be- 
tween the  bank  and  her  hnsband.  The  trial 
court  ordered  the  issue  tried  as  an  action 
In  equl^,  and  it  was  so  tried,  without  objec- 
tion so  far  as  we  are  able  to  determine, 
and  we  shall  so  treat  it  now.  Indeed,  the 
statute  (section  4057)  expressly  provides 
that  the  matter  presented  thereunder  shall 
be  tried  upon  such  evidence  and  In  such  man- 
ner as  may  be  prescribed  by  the  court  The 
law  governing  this  case  Is  well  settled,  and 
the  iwrtles  do  not  seriously  disagree  as  to 
what  it  is.  [11  A  deed  absolute  in  form  may 
be  shown  to  be  a  mortgage.  Oreen  v.  Turner, 
38  Iowa,  114;  Krebs  v.  Lauser,  133  Iowa, 
241. 110  N.  W.  443 ;  Bigler  v.  Jack,  114  Iowa, 
667,  87  N.  W.  700.  Such  is  also  the  rule 
when  the  conveyance  Is  from  a  third  party 
to  the  alleged  mortgagee.  Jones  v.  Glllett, 
142  Iowa,  606,  118  N.  W.  814,  121  N.  W.  6; 
Krebs  T.  Lauser,  supra.  A  deed  purporting 
to  convey  absolute  title  will  not  be  held  to 
be  a  mortgage  only,  unless  the  evidence  is  so 
clear  and  satisfactory  as  to  leave  no  doubt 
that  the  real  Intention  of  the  parties  was  to 
execute  a  mortgage.  Bigler  v.  Jack,  supra; 
Betts  V.  Betts,  132  Iowa,  72,  106  N.  W.  928; 
Krebs  v.  Lauser,  supra ;  Robertson  v.  Stod- 
dard Co.,  106  Iowa,  414,  76  N.  W.  736.  The 
Intention  of  the  parties  at  the  time  the  in- 
strument was  executed  is  the  controlling 
factor  in  determining  its  true  character. 
Hughes  V.  Sheaff,  19  Iowa,  335;  Green  ▼. 
Turner,  supra. 

We  now  go  to  the  facts.  S.  C.  Bradford 
testified  that  the  agreement  was  that  the 
bank  should  take  the  title  and  bold  it  as  se- 
curity for  a  part  of  his  past  Indebtedness  to 
It  and  as  security  for  the  |2,600  which  was 
to  be  advanced  to  liim  for  the  purpose  of 
consummating  the  transaction.  The  notes 
that  he  gave  the  bank  at  the  time  were  re- 
tained by  it  and  entered  on  its  books.  There 
are  also  expressions  in  letters  written  by 
some  of  the  bank  officers,  and  in  their  con- 
versation relative  to  the  matter,  which  may 
t>e  construed  as  admissions  that  the  bank 
was  holding  the  title  as  security  only.  The 
fact  of  the  foreclosure  ot  the  Marathon  bank 
mortgage  and  the  purchase  ot  the  certificate 
by  the  defendant  bank  Is  also  relied  upon 
as  tending  to  show  that  the  deed  was  In  real- 
ity no  more  than  a  mortgage.  On  the  other 
band,  there  is  the  deed  itself,  absolute  in 
form  and  purporting  to  convey  full  title. 
There  Is  the  positive  testimony  of  two  wit- 


nesses, who  are  nnimpeached,  that  the  agree- 
ment was  that  the  bank  should  have  full  and 
complete  title,  and  that,  in  the  event  the 
land  could  thereafter  be  sold  for  more  than 
the  mortgages  thereon,  when  it  was  trans- 
ferred to  the  bank,  and  the  indebtedness  of 
Bradford  to  the  bank,  Bradford  was  to  have 
the  surplus.  The  testimony  of  these  witness- 
es Is  confirmed  by  that  of  a  third,  who  is 
wholly  disinterested,  that  he  heard  a  con- 
versation between  Bradford  and  the  bank  to 
the  effect  that  the  bank  was  to  have  absolute 
title.  Bradford  has  never  since  paid  a  cent 
on  either  of  the  two  mortgages,  nor  to  the 
defendant  bank.  The  defendants  have  had 
the  rent  since  that  of  1906,  and  have  paid 
the  taxes.  The  greatest  value  of  the  land 
when  it  was  deeded  to  the  bank  was  about 
$22,000.  It  was  subject  to  mortgages  amount- 
ing to  $12,000,  and  Bradford  then  gwed  the 
bank  nearly  $11,000.  The  evidence  further 
shows  that  Bradford  and  the  bank  had  Just 
concluded  Utl^tlon  In  Minnesota  involving 
nearly  $50,000,  In  which  Bradford  had  tried 
to  show  that  a.  deed  was  a  mortgage,  and 
that,  when  Bradford  called  upon  the  bank 
to  help  him  in  this  matter,  he  was  reminded 
of  their  trouble  In  Minnesota,  and  told  that 
the  bank  would  do  nothing  for  him,  nor  have 
anything  to  do  with  the  matter,  unless  ab- 
solute and  complete  title  was  conveyed  to  the 
bank  by  the  then  owner  of  the  land,  Mr. 
Anderson. 

Circumstances  appearing  in  evidence  also 
support  this  claim  of  the  defendants.  The 
statements  appearing  In  letters  and  made 
by  the  bank's  officers,  relied  upon  by  the 
plaintiff,  are  not  wholly  inconsistent  with  the 
defendants'  claim.  If  it  was  the  under- 
standing of  the  bank  that  Mr.  Bradford 
might  eventually  get  something  more  out 
of  the  land,  it  would  not  be  unnatural  to 
speak  generally  of  the  matter  as  a  "security." 
But,  In  any  event,  loose  and  random  state- 
ment should  not  be  permitted  to  overcome 
direct  and  positive  proof.  That  a  deed  given 
under  such  an  agreement  as  is  established 
here  is  not  a  mortgage  is  settled  by  our  own 
cases.  Hughes  v.  Sheaff,  supra;  Bigler  v. 
Jack,  supra.  This  case  certainly  presents 
no  stronger  equities  in  favor  of  the  plaintiff 
than  the  conditional  sale  contracts  discussed 
in  the  cases  just  cited.  While  there  is  some 
analogy  between  them,  they  are  not  exactly 
alike,  for  the  reason  that  the  only  promise 
the  bank  made  was  to  give  to  Bradford 
whatever  might  remain  from  the  sale  of  the 
farm,  if  it  should  be  sold,  after  the  mortgages 
thereon  and  his  indebtedness  to  the  bank 
was  satisfied.  The  evidence  does  not  con- 
vince us  that  this  deed  was  Intended  as  a 
mortgage;  hence  the  Judgment  of  the  trial 
court  is  affirmed. 

Affirmed. 
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GORTON  T.  MOBUiER  BROS. 
(Supreme  Coutt  of  Iowa.     April  8,  1911.) 

1.  CoNTBACTS  (I  346*)— Bbeaoh— Action— l8- 

BT7ES    AND    PBOOF. 

In  an  action  on  a  contract  to  constmct  a 
tile  ditcli  for  defendant,  in  which  the  petition 
alleged  a  modification  of  the  original  contract 
increasing  the  price  per  rod  for  the  worl(,  and 
the  answer  denied  that  the  modified  contract 
was  as  claimed  by  plaintiff,  evidence  was  ad- 
missible that  because  of  the  condition  of  the 
ground  defendant  could  not  deliver  all  of  the 
tile  for  plaintilf'B  use  along  the  ditch  as  agreed, 
and  agreed  to  pay  plaintiff  an  increased  price 
in  consideration  of  his  receiving  the  tile  at  a 
distance  from  the  ditch. 

[Eld.  Note.— For  other   cases,   eee  Contracts, 
Dec.  Dig.  I  346.*] 

2.  CoNTBAOTB  a  237*)— Modification— Obal 

MODIFICATION»-CONSIDEBATION. 

A  written  contract  may  be  orally  modified 
upon  a  sufficient  consideration,  and  if  plaintiff, 
who  contracted  to  construct  a  tile  ditch  for  de- 
fendant, the  tiles  to  be  delivered  at  the  ditch, 
afterwards  consented  to  receive- them  at  a  dis- 
tance from  the  ditch,  such  an  agreement  would 
be  a  sufficient  consideration  for  defendant's 
promise  to  pay  an  increased  price  for  the  work. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.   Dig.  |{  111&-1122;    Dec.  Dig.  {  237.*  J 

3.  CoNTBACTS  (I  322*)— Bbkach— Action— Ad- 
mission OF  Evidence. 

In  an  action  on  a  contract  to  construct  a 
tile  ditch  for  defendant,  evidence  that  defendant 
inspected  the  work  from  time  to  time,  and  of 
any  approval  thereof,  was  admissible  as  bearing 
on  defendant's  claim  that  the  work  was  improp- 
erly done. 

[Ed.  Note.— For  other  cases,   see  Contracts, 
Dec.  Dig.  {  822.*] 

4.  CoNTBACTB  (I  335*)— Bbeach— Action— Pe- 
tition— Cause  of  Nonpebfobmancb. 

The  petition,  in  an  action  on  a  contract 
to  construct  a  tile  ditch  for  defendant,  need 
only  show,  to  authorize  a  recovery,  that  the 
work  was  completed  pursuant  to  the  agreement, 
and  need  not  allege  that  any  defects  in  the 
ditch  were  due  to  defendant's  fault,  in  order 
to  make  evidence  of  that  fact  admissible  in  ex- 
planation of  defendant's  evidence  that  the  ditch 
was  found  to  be  in  bad  condition. 

[Ed.   Note.— For   other  cases,   see  Contracts, 
Dec.  Dig.  i  335.*] 

6.  CONTBACTS    (I    353*)— Bbeaoh— Actions— 

Instbuction. 

In  an  action  on  a  contract  to  construct 
a  tile  ditch  for  defendant,  an  instruction  that 
plaintiff  was  entitled  to  recover  any  balance 
due  upon  the  contract  price,  if  he  constructed 
the  ditch  in  a  reasonably  workmanlike  manner 
and  substantially  in  accordance  with  the  con- 
tract, was  proper  and  not  erroneous  for  requir- 
ing performance  "substantially"  in  accordance 
with   the   contract 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  i  353.*] 

6.  Trial  (|  2.')5*)—Instbcctions— Request. 

The  omission  to  instruct  that  plaintiff's 
recovery  should  be  reduced  by  damage  resulting 
from  the  work  being  incomplete  or  defective, 
even  if  it  was  in  substantial  conformity  to 
the  contract,  was  not  prejudicial  error,  in  ab- 
sence of  a  request  by  defendant  for  such  an  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  255.*] 


7.  CONTBACTS    (I    316*)— OONSTBUOnON    CON- 

TBACT— PEBFOBMANCE. 

Where  defendant  refused  payment  under 
plaintitCs  contract  to  construct  a  ditch  for  him. 
on  the  ground  that  the  work  was  not  according 
to  contract,  h«  cannot  afterwards  jostUy  such 
refusal  because  of  plaintiff's  failure  to  show 
payment  of  all  claims  for  labor  employed,  at 
lequired  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  {§  14831A  1484 ;   Dec.  Dig.  i  316.  "J 

Appeal  from  District  Court,  Callioan  Coun- 
ty; Z.  A.  Church,  Judge. 

Action  at  law  to  recover  remainder  al- 
leged to  be  due  upon  contract  for  labor  and 
service  in  the  construction  of  a  ditch. 
There  was  a  verdict  and  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

F.  F.  Hunter  and  M.  W.  Frlck,  for  appel- 
lants.   E.  C.  Stevenson,  for  appellee. 

WEAVER,  J.  The  defendants,  being  un- 
der contract  to  construct  a  certain  tile  ditch, 
sublet  to  plaintiff  the  work  of  excavating 
the  trench  to  grade  and  laying  the  tile.  He 
was  not  required  to  do  the  back  filling,  but 
was  at  liberty  to  do  so.  The  defendants  im- 
dertook  to  Inspect  the  work  every  two 
weeks,  and,  if  they  found  it  properly  done 
in  accordance  with  the  engineer's  profile  of 
survey,  to  pay  plaintiff  80  per  cent,  of  the 
contract  price  for  the  work  so  done,  and  at 
the  due  completion  of  the  ditch  and  a  show- 
ing that  all  labor  claims  liad  been  satisfied 
tbey  would  pay  the  remainder  of  said  con- 
tract price.  Plaintiff  alleges  the  perfori'- 
ance  of  the  contract  on  his  part,  and  that  de- 
fendants have  not  paid  In  full  the  agreed 
compensation  he  was  to  receive,  and  hp 
asks  judgment  on  said  accotint  for  $603.61. 
In  another  count  be  alleges  the  performance 
of  other  or  extra  work  at  the  request  of  de- 
fendants, for  which  he  demands  the  addi- 
tional sum  of  J104.75. 

For  answer  the  defendants  deny  that  the 
work  was  done  or  completed  according  to 
contract,  deny  the  alleged  value  of  the  ex- 
tra work  mentioned,  and  allege  payment  to 
plaintiff  of  all  and  more  than  he  in  fact 
earned  under  said  contract  or  otberwise. 
Defendants  also  allege  that  the  work  done 
by  the  plaintiff  was  so  unsklllfully  and  Im- 
properly performed  as  to  make  necessary 
the  relaying  of  much  of  the  tile,  and  to  cor- 
rect these  defects  and  make  the  ditch  con- 
form to  the  contract  will  require  an  outlay 
of  $275.  The  same  matter  is  also  pleaded 
as  the  basis  of  a  counterclaim  of  $275.  Oth- 
er matters  in  controversy  do  not  materially 
affect  the  questions  presented  by  this  iv-  ■ 
peal.  There  was  a  verdict  and  Judgment 
for  plaintiff  for  $484.15. 

1.  The  first  point  made  by  appellants  Is 
that  the  trial  court  erred  in  the  admission 
of  immaterial  and  incompetent  evidence, 
The  only  specific  exceptions  of  this  nature 
stated  in  the  brief  are  that:    (l)  The  court 
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erred  In  admitting,  oyer  defendants'  objec- 
tions, and  refusing  to  strike  out  the  evidence 
of  plaintiff  regarding  the  delivery  of  tile  by 
defendants  and  rolling  them  to  the  ditch  by 
the  plaintiff.  (2)  The  court  erred  in  admit" 
ting,  over  defendants'  objections,  the  evi- 
dence of  the  plaintiff  regarding  the  fre- 
quency of  inspection  by  defradants.  We 
And  no  error  In  either  respect  [1]  The  tes- 
timony first  mentioned  was  to  the  effect  that, 
because  of  the  soft  condition  of  the  ground, 
defendants  were  unable  to  deliver  all  the 
tile  for  plalntlfTs  use  on  the  line  of  the 
ditch  as  agreed,  and  that,  in  consideration 
of  this  fact  and  plaintiffs  undertaking  to 
receive  the  tile  at  a  distance  from  the  ditch, 
they  agreed  to  pay  him  an  increased  price 
for  the  work  of  construction.  As  the  peti- 
tion alleges  a  modification  of  the  original 
written  contract  by  which  the  price  per  rod 
for  the  work  was  increased,  and  the  answer 
admits  that  there  was  a  modification,  but 
denies  that  its  terms  are  properly  stated  by 
the  plaintiff,  the  testimony  thus  objected 
to  was  Ix>tb  competent  and  material.  [2]  It 
is  too  well  settled  to  require  argument  that 
a  writt^i  contract  may  be  orally  modified 
upon  sufficient  consideration  therefor;  and, 
If  plaintiff  consented  to  receive  the  tile  at 
a  distance  from  the  trench,  where  the  de- 
fendants undertook  to  place  them,  such  agree- 
ment would  afford  consideration  for  their 
promise  to  pay  the  Increased  compensation. 
[3]  Of  the  second  assignment  of  error,  we 
tlilnk  the  testimony  as  to  Inspection  of  the 
work  by  the  defendants,  or  the  engineer 
in  charge,  from  time  to  time  as  the  work 
progressed  was  clearly  competent  Such  in- 
spection and  such  approval,  if  any,  may  not 
be  conclusive  of  the  good  quality  of  the 
work  performed;  but  If  the  defendants  or 
their  agent  examined  the  work  as  it  was 
being  performed  and  expressed  their  ap- 
proval, or  made  no  objection  thereto,  it  is, 
to  say  the  very  least  a  circumstance  for 
the  consideration  of  the  jury,  as  bearing  up- 
on the  weight  and  value  of  their  claim  made 
on  the  trial  that  the  work  was  unskillfully 
and  Improperly  performed. 

[4]  2.  There  was  evidence  on  the  part  of 
the  defendants  tending  to  show  that  the 
work  done  by  the  plaintiff  proved  to  be  in 
some  respects  materially  defective,  making 
necessary  the  relaying  of  a  portion  of  the 
tile.  Against  this  the  plaintiff  offered  tes- 
timony tending  to  Show  that  the  work  as 
done  by  him  was  In  accordance  with  the 
contract,  and  that  the  defects  and  irregu- 
larities complained  of  by  the  defendants,  if 
any,  were  due  to  their  own  neglect  in  leav- 
ing the  trench  unfilled  for  a  long  time,  and 
allowing  the  uncovered  tile  to  be  displaced 
or  unsettled  by  the  waters  from  heavy  rains 
filling  or  coursing  through  the  open  trench. 
He  also  makes  the  claim  that  the  Irregulari- 
ties, or  some  of  them,  of  which  the  defend- 
ants complain  were  the  results  of  the  mis- 
takes of  the  engineer  in  providing  the  pro- 


files or  figures  upon  which  the  excavation 
was  made.  It  is  argued  by  appellant  that 
plaintiff  was  improperly  permitted  to  make 
the  showing  here  referred  to,  becanse  he 
had  not  pleaded  in  the  petition  or  reply  that 
the  defects,  if  any,  in  the  ditch  were  due 
to  the  fault  of  the  defendants  or  their  en- 
gineer. There  is  no  rule  of  law  requiring 
him  to  plead  such  facts.  All  he  was  re- 
quired to  plead  or  show  to  make  a  prima 
fade  case  for  recovery  was  that  the  work 
as  done  and  completed  by  him  was  per- 
formed according  to  his  agreement  The 
testimony  excepted  to  became  admissible  or 
necessary  only  by  way  of  explanation  of 
the  showing  made  by  defendants  that  the 
ditch  was  subsequently  found  to  be  in  bad 
shape.  In  other  words,  it  was  a  mere  mat- 
ter of  evidence  bearing  upon  the  principal 
issue,  and  was  not  a  proper  subject  of  plead- 
ing. 

3.  It  Is  argued,  also,  that  plaintiff  having 
sned  upon  his  contract  must  prove  perform- 
ance, in  order  to  recover  the  contract  price. 
For  the  purposes  of  the  case,  this  proposi- 
tion may  be  admitted.  The  plaintiffs  testi- 
mony tended  to  show  performance,  and 
while  such  fact  was  contested  by  the  defend- 
ants the  issue  was  for  the  jury,  and  the 
trial  court  did  not  err  In  submitting  it 

[5]  4.  The  court  instructed  the  jury  that 
if  they  found  that  the  plaintiff  had  con- 
structed the  ditch  In  a  reasonably  workman- 
like manner  and  substantially  in  accordance 
with  bis  contract  and  profiles  furnished  by 
the  engineer  in  charge,  then  he  would  be 
entitled  to  recover  whatever  balance  ap- 
peared from  the  evidence  to  be  due  npon  the 
contract  price.  This  is  said  to  be  errone- 
ous, because  substantial  performance  is  not 
full  performance,  and  that,  if  plaintiff  show- 
ed only  Bnbetantial  performance,  and  was 
thereby,  entitled  to  a  verdict  he  could  re- 
cover only  on  the  basis  of  the  contract 
price,  diminished  by  such  sum  or  amount 
as  should  reasonably  be  deducted  for  his 
failure  to  make  such  i)erformance  fell  and 
complete.  The  use  of  the  phrase  "substan- 
tial performance,"  as  employed  in  the  in- 
struction here  criticised,  has  been  expressly 
approved  by  this  court  in  Des  Moines  v. 
Polk,  82  Iowa,  664,  45  N.  W.  773 ;  Loftus  v. 
Riley,  83  Iowa,  605,  50  N.  W.  17;  Prior  v. 
Schmelser,  100  Iowa,  299,  69  N.  W.  525;  In- 
vestment Co.  T.  Marshall  C!o.,  187  Iowa,  662, 
113  N.  W.  326.  Under  the  law  as  estab- 
lished by  these  and  other  precedents,  the 
Instruction  given  was  a  correct  statement  of 
the  general  rule.  [I]  If,  in  the  judgment 
of  the  appellant,  the  court  should  have  gone 
further  and  said  to  the  jury  that  If  the 
ditch,  though  made  In  substantial  conformi- 
ty to  the  contract  was  yet  Incomplete  or 
defective  in  some  particulars,  the  plain- 
tiff's recovery.  If  any,  must  be  reduced  by 
the  damages  resulting  therefrom,  it  was 
their  right  to  request  such  modification. 
No  such  request  was  made,  and  the  omission 
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to  BO  instruct  was  not  a  prejudicial  erroR. 
In  this  connection  It  should  also  be  said 
that  the  defects  pleaded  and  relied  upon  by 
the  appellant  were  not  of  an  immaterial  or  in- 
substantial character,  and  if  established  by 
the  evidence  entitled  the  defendants  to  sub- 
stantial damages  upon  their  counterclaim. 
The  Issues  as  to  the  existence  of  these  de- 
fects and  as  to  plaintifTs  responsibility 
therefor  were  submitted  to  the  jury,  and  the 
rerdlct  indicates  that,  after  making  all  due 
allowances  and  giving  all  due  credits,  bal- 
ancing claim  against  counterclaim,  they 
found  the  remainder  indicated  by  the  ver- 
dict to  be  still  due  and  unpaid  to  the  plain- 
tiff. While  the  charge  of  the  court  is  not 
very  specific  along  these  lines,  we  think  the 
Jury  were  given  fairly  to  understand  that, 
if  the  defendanto  sustained  any  material 
damage  because  of  any  failure  by  the  plain- 
tiff to  do  the  work  according  to  his  contract, 
the  same  should  be  allowed  as  a  counter- 
claim and  deducted  from  the  contract  price, 
and  this  was  snfiScient  to  protect  the  defend- 
ants to  the  full  extent  of  their  rights  in  the 
premises.  Indeed,  the  Jury  did  not  allow 
plaintiff  the  full  amount  of  his  claim,  and 
whether  any  part  of  this  deduction  was  for 
damages  for'  nonperformance  of  the  con- 
tract we  are  unable  to  say;  nor  is  there 
anything  in  the  record  from  which  we  caif 
say  that  defendants'  counterclaim  was  not 
in  fact  allowed  in  some  substantial  amount 

[7]  6.  It  is  further  said  that  the  contract 
required  plaintiff  to  show  the  satisfaction 
of  all  claims  for  labor  employed  on  the 
ditch,  and  that  there  was  a  failure  of  proof 
as  to  this  fact  There  appears  to  be  no 
merit  in  this  defense.  Plaintiff  stopped 
work  in  December,  1908,  and  from  that  time 
until  this  action  was  begun  in  August  there 
was  more  or  less  dispute  or  controversy 
between  the  parties  over  the  matter  of 
settlement  The  defendants'  express  rea- 
son for  refusing  payment  was  at  all  times 
the  alleged  failure  of  plaintiff -to  construct 
the  ditch  according  to  contract,  and  not  be- 
cause of  his  failure  to  show  settlement  of 
labor  claims.  Having  thus  chosen  their  line 
of  defense,  they  cannot  now  change  front 
for  the  purposes  of  the  law  suit  and  put 
forward  a  defense  never  before  Insisted  up- 
on. Moreover,  there  was  some  evidence 
tending  to  show  that  there  were  no  out- 
standing claims  on  which  defendants  could 
in  any  manner  be  made  liable. 

The  case  was  fairly  tried  and  no  good 
reason  is  shown  for  disturbing  the  verdict 
The  Judgment  of  the  district  court  Is  af- 
firmed. 


HOLM  v.  HOLM. 
(Supreme  Court  of  Iowa.    April  10,  1911.) 

DivoBCB   (I  246*)— Alikort  — MoDmcAnoR 

or  Dkobee.  • 

The  decree,  awarding  monthly  payment  of 
a  certain  amount  as  alimony,  may  be  modified, 


and  a  lamp  sum  awarded,  adjosted  to  the 
amount  of  defendant's  estate  and  bia  abiiits'  to 
pay;  one  of  the  two  children,  custody  of  wnom 
was  awarded  to  iriaintiff,  having  since  the  de- 
cree reached  majority,  and  the  InsafficieBcy  of 
defendant's  farm  to  bear  the  burden  of  the  pay- 
ments and- bis  own  support  having  been  demon- 
strated. 

[Bid.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  691-086;   Dec  Dig.  f  245.*] 

Appeal  from  District  Ck>urt,  Webster  (Poli- 
ty;  0.  G.  Lee,  Judg& 

The  opinion  states  the  nature  of  the  action 
and  the  material  facts.    Affirmed. 

Healy  &  Healy,  tor  aK)eUant  B.  J.  Price, 
for  appellee. 

WEAVER,  X  The  parties,  formerly  hns- 
band  and  wife,  were  divorced  at  the  suit  of 
the  latter  in  March,  1905.  They  had  three 
minor  children — ^two  daughters,  whose  ens- 
tody  was  awarded  to  the  mother,  and  one 
son,  awarded  to  the  father.  At  that  date 
the  principal  item  of  property  owned  by  the 
defendant  was  a  farm  valued  at  about  $12,- 
000,  upon  which  there  was  an  outstanding 
mortgage  of  $1,200.  He  was  also  owing  oth- 
er debte  to  the  amount  of  $1,200.  The  decree 
found  plaintiff  entitled  to  recover  the  snm 
of  $1,400  contributed  by  her  to  the  purchase 
of  the  farm,  upon  wbi(^  this  sum,  with  in- 
terest at  6  per  cent,  was  made  a  lien.  In 
addition  thereto,  plaintiff  was  awarded  ali- 
mony at  $18  per  month,  which  was  to  be 
reduced  to  $13  per  month  if  the  oldest  daugh- 
ter should  elect  to  live  with  her  father.  At- 
torney's fees,  temporary  alimony,  and  oth- 
er expenses  were  also  taxed  against  the  de- 
fendant At  the  end  of  five  years  from  the 
date  of  the  divorce,  payments  had  been  made 
by  the  defendant  to  the  aggregate  amount 
of  $1,056,  leaving  him  in  arrears  to  the  plain- 
tiff for  allowances  made  to  her  and  interest 
thereon  to  the  amount  of  $2,269,  for  which 
execution  was  issued  and  the  farm  sold  at 
sherifTs  sale;  plaintiff  herself  being  the 
purchaser. 

Thereafter,  and  daring  the  year  of  redemp- 
tion, defendant  caused  the  divorce  case  to 
be  redocketed,  and  filed  an  application  there- 
in for  modification  of  the  decree  with  respect 
to  the  allowance  of  alimony.  As  grounds 
therefor  he  alleges,  and  the  evidence  tends  to 
show,  that  since  the  divorce  the  ddest  dangrb- 
ter  has  arrived  at  her  majority  and  is  self- 
supporting;  the  Income  from  the  f!arm  has 
been  and  yet  is  insufficient  to  support  the 
defendant  and  pay  the  several  sums  and 
charges  against  him  in  favor  of  plaintUT; 
that  he  has  in  fact  paid  thereon  all  be  was 
able  to  pay;  and  that  his  only  resource  for 
the  procurement  ot  means  with  which  to 
discharge  said  obligatlonB  Is  by  borrowing  the 
same  upon  first  mortgase  on  the  farm ;  bat 
the  existence  of  the  decree  as  originally  rm- 
dered  so  incumbers  the  title  that  he  has  been 
unable  to  procure  the  necessary  loan,  and 
that  without  a  modification  of  the  decree  by 
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whicli  Bald  Incnmbrance  may  be  removed  he 
w-lU  of  necessity  lose  his  land  and  be  reduced 
to  poverty.  He  therefore  asks  that  the  court 
fix  some  reasonable  and  definite  amount,  up- 
on payment  of  which,  once  for  all,  the  claims 
of  his  former  wife  under  said  decree  shall 
be  held  to  be  satisfied  and  discharged,  there- 
by enabling  him  to  procure  a  loan  upon  the 
land  and  the  burden  of  paying  periodical  In- 
stallments be  removed.  On  trial,  the  court 
found  for  the  defendant  that  the  original 
decree  ought  to  be  modified,  and  to  that  end 
entered  a  supplemental  decree,  the  material 
part  of  which  we  quote  from  the  record  as 
follows :  "It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  amount 
of  unpaid  alimony  for  which  execution  was 
issued,  and  under  which  the  land  of  defend- 
ant was  sold  under  execution  in  June,  1910, 
shall  not  be  disturbed,  and  that  defendant 
shall  pay  the  same  In  full  to  plaintiff,  and 
all  the  costs  of  said  execution.  It  Is  further 
ordered  and  adjudged  by  the  court  that  all 
payments  provided  by  the  said  decree  from 
and  after  this  date  shall  be  canceled  and 
withdrawn  from  said  decree,  and  that  in  lien 
of  said  payments  the  said  defendant,  A.  P. 
Hohn,  shall  pay  to  the  said  Amanda  Holm 
the  sum  of  ^,121.60.  It  is  further  ordered 
and  adjudged  that  upon  the  payment  to  the 
said  Amanda  Holm,  by  the  defendant,  of 
the  amounts  herein  set  forth,  the  said  land 
of  the  defendant  described  in  the  original  pe- 
tition and  decree  shall  be  free  and  clear  of 
all  Hens  and  Incumbrances  imposed  thereon 
by  the  original  decree  and  by  this  decree  In 
the  said  divorce  proceedings,  being  case  No. 
8,626,  as  shown  by  the  records  in  the  office 
of  the  clerk  of  the  district  court  of  Webster 
county,  Iowa.  It  is  further  ordered  and  ad- 
judged that  the  defendant,  A.  P.  Holm,  shall 
pay  all  the  costs  of  this  proceeding,  together 
with  attorney's  fee  for  plaintiff,  hereby  tax- 
ed at  the  sum  of  $25.  To  all  of  which  plain- 
tiff excepts."  From  this  decree,  plaintiff  ap- 
peals. 

Appellant  Invokes  the  rule  that,  in  the  ab- 
sence of  any  showing  of  material  change  in 
the  circumstances  of  the  parties,  the  court 
is  not  authorized  to  modify  or  Interfere  with 
the  decree  as  originally  ratered.  Of  the 
soundness  of  this  proposition  there  can  be 
no  auestion,  but  we  are  of  the  opinion  that 
the  record  does  disclose  a  change  of  circum- 
stances such  as  Justifies  the  court  in  listen- 
ing to  the  defendant's  prayer  for  relief.  The 
oldest  daughter  has  become  of  age  and  able 
to  care  for  herself.  The  age  of  the  younger 
daughter  is  not  mentioned,  but  she  has  evi- 
dently passed  the  period  of  helpless  Infancy. 
Five  years'  experience  has  demonstrated  the 
insufficiency  of  the  defendant's  farm  to  bear 
the  double  burden  of  these  payments  and  his 
own  support,  and  we  see  no  Insurmountable 
objection  to  the  court's  taking  cognizance  of 
the  situation  and  making  an  equitable  ad- 


justment of  property  rights.  It  Is  certainly 
to  be  desired  that  this  man  and  woman, 
whose  matrimonial  relations  have  been  dis- 
solved, whose  hearts  have  become  estranged, 
and  whose  lives  and  interests  have  been  sepa- 
rated, should  not  continue  under  a  bondage 
of  financial  oblig^ation  which  grows  yearly 
more  irritating  to  both.  The  plan  adopted 
by  the  trial  court,  by  which  the  plaintUTs 
claim  shall  be  assessed  at  a  single  lump  sum, 
equitably  adjusted  to  the  amount  of  the  es- 
tate and  defendant's  ability  to  pay,  is  cer- 
tainly not  an  unreasonable  solution  of  the 
trouble.  Indeed,  the  only  question  which 
seems  to  us  open  to  dltCerence  of  opinion  Is 
as  to  the  amount  which  plaintiff  ought  to 
receive.  As  we  have  already  noted,  the  trial 
court  by  its  supplemental  decree  permits  the 
accumulations  upon  the  original  decree  up 
to  the  date  of  the  execution  on  which  the 
land  was  sold  to  stand  undisturbed,  and  to 
this  is  added  the  further  sum  of  $2,121.60. 
While  we  are  not  informed  of  the  method 
adopted  in  making  this  computation,  we 
think,  after  due  deliberation,  that  from  any 
reasonable  standpoint,  considering  the  pay- 
ments already  made,  the  amount  secured  by 
the  sale  of  the  land,  and  with  due  regard  to 
defendant's  ability  to  pay,  the  additional 
amount  granted  Is  quite  as  liberal  as  the 
plaintiff  can  equitably  demand. 
The  decree  of  the  district  court  la  affirmed. 


SILVERS  Y,  VERMILION,  Judge. 
(Supreme  Court  of  Iowa.     April  10,  1911.) 

1.  Intoxicatino  Liquors  ({  279*)— Viola- 
tion OF  Injunction— Stat  or  PBocMsniNos 
— Effect. 

Where  one  was  fonnd  guilty  of  contempt 
for  yiolating  an  injunction  restraining  him  from 
illegally  seUiDg  liquors,  a  stay  of  proceedings 
did  not  suspend  the  operation  of  the  injunction- 
al  decree,  nor  affect  the  court's  power  to  enter- 
tain other  charges  of  contempt  alleged  to  have 
been  committed  at  a  later  date. 

[BM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  I  414;  Dec.  Dig.  {  279.*] 

2.  Intoxicating  Liquors  (g  106*)  — Mulct 
Tax— Default— PoBFEiTuBB  of  Right. 

Failure  to  pa^  the  tax  imposed  by  a  city 
on  liquor  dealers  in  addition  to  the  statutory 
mulct  tax,  as  provided  by  Code,  g  2455,  and  by 
a  city  ordinance,  is  such  a  violation  of  law  as 
deprives  one  of  the  bar  of  the  mulct  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  I  106.*] 

Certiorari  from  District  Court,  Wapello 
County;  C.  W.  Vermilion,  Judge. 

The  opinion  states  the  facts.  Writ  dis- 
missed. 

Jaques  &  Jaques,  for  relator.  W.  W.  Ran- 
kin, for  reBi>ondent. 

WEAVER,  J.  On  March  7,  1910,  the  com- 
plainant herein  was  adjudged  guilty  of  con- 
tempt of  court  for  violation  of  an  injunction 
previously  entered,  restraining  him  from  the 
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Illegal  sale  of  Intoxicating  liquors.  To  ob- 
tain a  review  of  said  proceedings  and  Judg- 
ment, he  sued  out  a  writ  of  certiorari  from 
this  court,  and  procured  an  order  staying 
further  action  thereon  pending  hearing  and 
decision  upon  the  matter  of  the  writ.  At  the 
March  period  of  the  present  term  of  this 
court,  that  Judgment  was  affirmed  and  the 
writ  of  certiorari  dismissed.  See  Slivers  v. 
Roberts,  130  N.  W.  368.  Another  Informa- 
tton  was  filed  May  19,  1910,  charging  the 
complainant  with  further  contempt  of  the 
same  injunction  in  selling  intoxicating  liq- 
uors unlawfully  at  a  date  or  dates  subse- 
quent to  the  entry  of  the  Judgment  of  con- 
Tiction  above  referred  to.  On  trial  upon 
said  charge  in  the  district  court,  the  respond- 
Mit  herein  presiding,  complainant  was  found 
guilty  and  a  fine  assessed  against  him.  To 
review  this  Judgment,  a  second  writ  of  cer- 
tiorari was  procured. 

[1]  One  question  raised  by  the  complain- 
ant is  as  to  the  effect  of  the  certiorari  pro- 
ceedings for  review  of  the  Judgment  of 
March  7,  1910,-  and  the  stay  of  proceedings 
granted  therein.  As  we  view  the  situation, 
the  two  contempt  proceedings  are  entirely 
distinct  and  independent  Wliile  the  Injunc- 
tional  decree  alleged  to  have  been  violated 
is  the  same,  the  acts  of  violation  charged 
are  different ;  the  last  having  been  committed 
after  the  Judgment  was  entered  upon  the 
first  complained  of.  The  stay  of  proceedings 
granted  did  no  more  than  to  suspend,  for  the 
time  being,  the  enforcement  of  that  Judg- 
ment for  punishment  of  that  particular  of- 
fense. It  did  not  and  could  not  suspend  the 
operation  of  the  injunctionai  decree,  nor  did 
It  suspend  or  in  any  manner  affect  tiie  power 
Of  the  trial  court  to  entertain  other  charges 
of  contempt  alleged  to  have  been  committed 
at  a  later  date.  The  proposition  is  quite  too 
obvious  to  call  for  discussion  or  citation  of 
antiioritles. 

[2]  The  point  apparently  most  relied  upon 
in  support  of  the  writ  is  that  failure  to  pay 
the  tax  imposed  by  the  city  on  liquor  dealers 
In  addition  to  the  statutory  mulct  tax,  as 
provided  by  Code,  i  2455,  and  by  the  dty 
ordinance  introduced  In  evidence,  is  not  such 
a  violation  of  law  as  deprives  the  com- 
plainant of  the  bar  of  the  mulct  statute.  The 
same  contention  was  made  in  the  case  of 
Silvers  ▼.  Roberts,  supra,  and  Cheadle  y. 
Roberts,  130  N.  W.  368,  and  there  held  to  be 
unsound.  We  are  disposed  to  adhere  to  the 
rule  applied  in  these  precedents,  and  it  nec- 
essarily governs  this  case.  The  reasons  for 
it  are  sufficiently  discussed  in  the  opinion  re- 
ferred to.  It'  follows  that,  as  the  failure  of 
complainant  to  pay  the  tax  imposed  by  the 
city  is  conceded,  he  cannot  avail  himself  of 
the  bar  of  the  statute,  and  the  trial  court 
was  right  in  holding  him  guilty  of  contempt 
The  case  of  City  v.  Hodge,  112  Iowa,  430,  84 
N.  W.  533,  called  to  our  attention  by  counsel. 


simply  holds  that  the  bond  required  by  tbe 
statute  was  not  intended  to  secure  the  pay- 
ment of  the  tax  imposed  by  the  dty.  Nei- 
ther that  holding  nor  the  reasoning  on  wblch 
it  is  grounded  Is  Inconsistent  with  tbe  views 
we  here  express. 

We  may  also  add  that  the  attempt  of  the 
dij  council  to  relieve  complainant  from  tbe 
effect  of  his  noncompliance  with  the  law  by 
subsequently  passing  a  resolution,  "waiving 
the  forfeiture  of  the  consent  of  the  city  on 
condition  that  he  thereafter  pay  the  stipa- 
lated  sum  monthly  so  long  as  he  contlnnes 
to  sell  liquor  at  retail,"  is  not  a  material  con- 
sideration. Possibly,  though  we  do  not  de- 
cide, the  council  could  by  such  resolution 
surrender  the  city's  right  to  the  delinquent 
tax,  but  it  was  very  clearly  beyond  its  pow- 
er to  make  legal  and  innocent  an  act  wbicb 
the  statute  expressly  dedares  to  be  unlaw- 
ful. 

The  conclusions  already  announced  render 
it  unnecessary  to  dwell  upon  other  proposi- 
tions discussed  by  <Munsel.  Some  questions 
of  practice  have  been  raised,  but  we  find 
nothing  in  which  the  court  exceeded  its  pow- 
ers or  abused  the  discretion  with  whlcb  It 
was  vested. 

The  Judgment  bdow  must  be  sustained. 
and  the  writ  of  certiorari  is  therefore  dis- 
missed. 


JONES  V.  DE  MOSS  et  al. 
(Supreme  Court  of  Iowa.    April  7,  1911.) 

1.  Landlobd  and  Tenant  (f  227*)— Pbeha- 

TURB   CoiOIXNCBiaBHI. 

A  leasee  gave  the  lessor  two  rent  notes 
due  on  different  dates,  and  the  lease  provided 
that  failure  to  pay  the  rent  should  mature  the 
notes,  and  authorize  the  lessor  to  consider  the 
lease  forfeited.  HM  that,  if  at  the  time  ac- 
tion for  reat  was  broaeht  any  portion  of  the 
first  rent  note  remained  unpaid,  there  was  a 
default  in  payment  of  rent  under  the  lease 
which  would  Justify  the  plaintiff  in  tieatin^  the 
subsequent  note  as  matured,  and  the  action 
was  not  premature,  but  if  plaintiff  had  not  «z- 
ercised  his  election  to  declare  the  second  note 
matured  for  default  in  payment  of  the  first 
note  until  after  that  note  had  in  fact  been 
paid,  by  allowing  defendant  credit  for  labor 
performed  and  materials  furnished,  plaintiff  had 
no  cause  of  action  when  the  suit  wn  insti- 
tuted, and  could  not  recover  on  the  second  note. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  227.*] 

2.  Landlobd  and  Tenant  ({  227*)  —  Pbeica- 
ture  commknceuent. 

The  landlord  had  a  right  on  failure  to  par 
the  first  rent  note  at  maturity  to  elect  to  de- 
clare the  second  note  due,  and  to  take  poeses- 
sion,  if  he  saw  fit ;  but  until  he  exercised  such 
election,  the  second  note  did  not  become  mature 
prior  to  the  date  of  maturity  according  to  its 
race. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dea  Dig.  f  227.*] 

3.  Landix>bd  and  TBif  art  (i  51*)— Corstkuc- 
TioN  or  Lbasb. 

A  lease  reserved  to  the  lessor  the  right  to 
fall  plow  any  stubble  durinR  the  proper  season. 
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and  to  seed  the  same  to  grain  or  ^ass,  and 
privilege  to  go  on  the  premises  at  all  times  and 
make  fences  or  other  improTementa,  "or  for 
any  other  purpose  which  should  not  interfere 
-with"  the  rights  of  the  lessees.  Held,  that  the 
clause  "which  should  not  interfere  with"  the 
rights  of  the  lessees  did  not  relate  to  the  entire 
reservation,  but  should  be  confined  to  going 
on  the  premises  for  any  other  purposes  than 
those  expressly  specified. 

[Bd.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  122;   Dec  Dig.  {  61.*] 

4.  Triai  (I  191*)— Instructions. 

In  an  action  by  a  tenant  against  the  land- 
lord for  damages  caused  by  the  landlord's  con- 
duct in  doing  certain  work  on  the  premises,  it 
was  error  fqr  the  court  to  state  declaratively 
in  instmctions,  as  though  conceded  or  estab- 
lished without  controversy,  that  the  landlord 
did  certain  acts  as  caused  "great  damage"  to 
the  tenant. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f{  420-431 ;    Dec.  Dig.  g  191.»] 

5.  Trial  (8  253*)— Instbijctiohb. 

There  being  evidence  tending  to  show  con- 
sent by  the  tenant  to  many,  if  not  all,  the  acts 
complained  of,  instructions  referring  to  the 
consent  merely  by  stating  that  in  awarding 
damages  the  jury  should  keep  in  mind  that  in 
certain  of  the  matters  claimed  as  damages  it 
was  claimed  by  the  landlord  that  he  had  per- 
mission, were  erroneous  as  inadequate,  as  Buch 
consent  would  be  a  defense. 

[Ed.  Note.— Fbr  other  cases,  see  Trial,  Cent 
Dig.  {{  613-«23,-    Dec.  Dig.  {  253.*] 

6.  liANDLOBD  AND  TXNANT  (|  132*)— INJUBIXB 

TO  Tenant— Action  fob  Dailaoes. 

In  an  action  by  a  tenant  against  the  land- 
lord for  damages  caused  by  the  landlord's  con- 
duct in  doing  certain  work  on  the  premises,  the 
jury  were  instmcted  that,  if  the  doing  of  things 
enumerated  by  the  court  damaged  the  tenant, 
his  damages  would  be  the  difference  in  the 
rental  valne  of  the  premises  before  the  doing 
of  the  acts  complained  of  and  afterwards,  the 
acts  enumerated  being  such  a«  the  use  of  dy- 
namite In  taking  ont  shade  trees  to  the  terror 
of  the  tenants,  and  the  killing  of  chickens,  etc. 
Held,  that  the  instractions  were  erroneous  as 
placing  the  measure  of  damages  on  a  wrong 
oa^s. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  f  132.*] 

Appeal  from  District  Court,  Greene  Coun- 
ty;   Z.  A.  Church,  Judge. 

Action  aided  by  an  attachment  to  recover 
an  amount  due  from  defendants  as  rent,  evi- 
denced by  two  promissory  notes,  one  of  which 
bad  not  by  Its  face  matured  at  the  time  ac- 
tion was  brought  The  defendants  admitted 
the  execution  of  the  notes,  but  denied  that 
any  amount  was  due  thereon  when  action 
was  brought,  alleging  the  first  notes  had  been 
paid  In  labor  performed  for  and  grain  and 
hay  sold  to  the  plaintiff.  There  was  a  coun- 
terclaim for  damages  for  entering  upon  the 
premises  to  construct  tile  drains,  and  for 
damages  resulting  from  the  tearing  down  of 
a  henhouse,  and  for  other  wrongs  charged  by 
way  of  Interference  with  defendants'  rights 
and  ix>s8eBSlon.  Plaintiff  In  his  reply  alleged 
consent  of  defendants  to  the  entry  upon  the 
premises  for  the  purpose  of  tile  draining  and 
making  repairs,  and  a  settlement  of  all  the 
damages  alleged  In  defendants'  counterclaim. 


There  was  a  trial  to  a  Jury  and  a  verdict  for 
defendant  In  the  sum  ot  $266.  From  Judg- 
ment on  this  verdict,  plaintiff  appeals.  Re- 
versed. 

Wilson  &  Albert  and  H.  G.  Glddlngs,  for 
appellant    Howard  &  Howard,  for  appellees. 

McCLAIN,  J.  In  June,  1909,  the  farm  on 
which  defendants  were  residing  as  tenants  of 
one  Maggie  Hamilton  for  a  term  of  one  year 
ending  the  1st  of  March  following,  "with 
privilege  of  three  years  If  satisfactory  to  both 
parties,"  was  sold  to  this  plaintiff,  and  two 
rent  notes  for  $210  each,  one  maturing  Sep- 
tember 1,  1909,  the  other  January  1,  1910, 
were  assigned  to  him  as  a  part  of  the  same 
transaction.  Defendants  performed  work  for 
the  plaintiff,  and  furnished  him  some  oats 
and  hay,  and  gave  him  the  use  of  a  bam  for 
horses  and  the  amount  of  the  account  for 
these  items  furnished  before  the  bringing  of 
this  action  In  November,  1909,  amounting  to 
more  than  the  amount  of  the  first  rent  note. 
One  of  the  contentions  for  defendants  was  , 
that,  vrhea  action  was  brought,  there  was 
nothing  due,  and  the  suit  was  premature. 
The  defendants'  counterclaim,  setting  up  a 
cause  of  action  for  damages  on  account  of 
the  wrongful  suing  out  of  the  attachment, 
was,  however,  dismissed  before  the  trial,  al- 
though the  question  of  whether  there  had 
been  default  In  the  payment  of  the  first  note 
so  as  to  render  the  second  note  due  and  pay- 
able under  the  terms  of  the  lease  prior  to  the 
bringing  of  the  action  was  still  a  matter  of 
controversy  under  the  pleadings.  The  lease 
contained  a  provlslMi  "reserving  for  the  first 
party  (lessor),  his  (her)  grantees,  lessees,  or 
agents  the  right  to  fall  idow  any  stubble  dur- 
ing the  proper  season  and  to  seed  the  same 
to  grain  or  grass ;  also  to  grant  same  parties 
privilege  to  go  upon  the  premises  at  all  times 
and  make  fences,  building,  or  other  Improve- 
ments, to  show  premises  to  prospective  buy- 
ers, or  for  any  other  purjjose  which  shall  not 
interfere  with  the  rights  or  privileges  of  the 
second  party."  Prior  to  the  sale  of  the  prem- 
ises to  plaintiff,  Maggie  Hamilton  had  com- 
menced the  construction  of  tile  drains  through 
certain  meadow  and  hay  land,  and  this  con- 
struction was  continued  by  plaintiff  from 
June  until  September  with  the  result,  as  de- 
fendants alleged,  that  a  part  of  the  crop  of 
hay  was  destroyed,  and  the  use  of  the  mead- 
ow for  pasture  was  prevented  to  defendants' 
damage,  plaintiff  neglecting  to  fence  the 
ditches  made  in  laying  the  tile  drains,  as  he 
had  promised,  so  that  defendants  were  una- 
ble to  use  the  meadow  for  the  pasturage  of 
their  horses.  There  was  evidence  tending  to 
show  that  the  construction  of  the  tile  drains 
was  with  defendants'  consent,  and  that  vari- 
ous acts  on  the  part  of  plaintiff  in  tearing 
down  a  small  building  and  replacing  it  with 
another,  removing  shade  trees  with  dynamite. 
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and  erecting  a  small  building  for  his  own 
occupancy  near  the  dwelling  house  occupied 
by  defendants  were  by  defendants'  permis- 
sion, or  at  least  without  objection  on  their 
part 

[1  ]  1.  If  at  the  time  action  was  brought  any 
portion  of  the  first  rent  note  remained  un- 
paid, then  there  was  a  default  in  payment  of 
rent  under  the  lease  which  would  Justify  the 
plaintiff  in  treating  the  subsequent  note  as 
matured,  and  the  action  was  not  premature. 
If,  on  the  other  hand,  plaintiff  had  not  exer- 
cised his  election  to  declare  the  second  note 
mature  for  default  in  payment  of  the  first 
note  until  after  that  note  had  in  fact  been 
paid  by  allowing  defendants  credit  for  labor 
performed  and  hay  and  oats  furnished,  then 
plaintiff  had  no  cause  of  action  when  the 
suit  was  Instituted,  and  could  not  recover  on 
the  second  note.  Appellant's  contention  is 
that,  if  credit  had  no):  been  allowed  in  an 
amount  sufficient  to  extinguish  the  first  note 
until  it  became  due,  then  the  second  note  by 
operation  of  law  under  the  terms  of  the  lease 
became  due  and  payable,  and  a  subsequent  al- 
lowance of  credit  extinguishing  the  first  note 
would  not  prerent  the  cause  of  action  being 
mature  under  the  second  note.  It  Is  true 
that  an  unliquidated  claim  for  damages  or 
on  account  does  not  defeat  a  cause  of  action 
on  a  liquidated  claim  so  as  to  render  the 
bringing  of  the  action  improper.  Smeaton  t. 
Cole,  120  Iowa,  368,  94  N.  W.  909;  Jones  v. 
Wltousek,  114  Iowa,  14,  86  N.  W.  69. 

But  that  is  not  the  question  presented  In 
this  case.  The  court  Instructed  the  jury  to 
the  effect  that  if  at  the  time  the  action  was 
instituted  nothing  was  due  on  the  first  note, 
and  appellant  had  not  declared  or  attempted 
to  declare  the  second  note  due  and  payable 
under  the  provisions  of  the  lease,  then  plain- 
tiff had  no  cause  of  action.  This  we  think 
clearly  to  be  a  correct  statement  of  the  law. 
The  lease  provided  that  failure  to  pay  the 
rent  as  agreed  upon  should  "mature  the  notes 
given  for  rent  and  •  •  *  authorize  the 
first  party  to  consider  the  lease  as  forfeited 
without  any  demand  for  rwit,  ♦  •  •  and 
he  may  take  possession  of  the  premises  with- 
out notice,  •  •  •  or  he  may  bring  action 
as  allowed  by  law  to  recover  the  possession." 
Several  other  acts  aside  from  the  failure  to 
pay  rent  are  specified  as  grounds  which 
should  render  the  notes  mature  and  author- 
ize the  landlord  to  take  possession.  [2]  Con- 
struing the  whole  provision,  we  think  the 
stipulation  was,  in  effect,  that  the  landlord 
had  a  right  on  failure  to  pay  the  first  rent 
note  at  maturity  or  upon  the  happening  of 
the  other  contlngehcies  specified  to  elect  to 
declare  the  second  note  due  and  to  take  pos- 
session if  he  saw  fit,  but  that,  until  he  exer- 
cised this  election,  the  second  note  did  not 
become  mature  prior  to  the  date  of  maturity 
according  to  its  face.  The  matter  was  prop- 
erly presented  to  the  Jury. 

2.  With  reference  to  the  counterclaim  for 
damages  upon  account  of  the  construction  of 


the  tile  drains,  the  tearing  down  of  a  build- 
ing on  the  premises,  the  construction  of  a 
small  house  for  his  own  occupancy  In  close 
proximity  to  the  dwelling  house  occupied  by 
defendants,  and  the  cutting  down  of  shade 
trees  and  removing  the  same  by  the  use  of 
dynamite  near  the  dwelling  house,  the  court 
instructed  the  Jury  that,  while  plaintiff  bad 
a  right  under  the  terms  and  conditions  of 
the  lease  to  enter  upon  the  premises  for  the 
purpose  of  making  fences  or  other  improve- 
ments and  erecting  buildings,  be  could  not  do 
so  "If  in  BO  doing  those  actions  interfered 
with  the  rights  and  privileges  of  the  defend- 
ant," and  that  if  plaintiff  entered  the  prem- 
ises for  the  purpose  of  making  Improvements, 
and  did  interfere  with  the  rights  of  defend- 
ant and  cause  damage  to  the  crops  or  other 
property  of  the  defendant,  then  he  would  be 
liable  for  the  damages  sustained. 

[3]  The  clause  of  the  lease  relied  rxpoa  has 
already  been  set  out  The  court  evidently 
construed  the  last  clause  "which  shall  not  in- 
terfere with  the  rights  or  privileges  of  the 
second  party"  as  relating  to  the  entire  reser- 
vation, that  to  the  fall  plowing  and  seeding 
and  to  the  going  upon  the  premises  at  all 
times  to  make  fences,  buildings,  or  other  im- 
provements, whereas  we  think  it  should  be 
confined  to  the  going  up<Mi  the  premises  "for 
any  other  purpose"  than  the  purposes  ex- 
pressly specified.  The  rights  and  privileges 
of  the  defendants  covered  the  entire  right  to 
occupy  and  use  the  premises  during  the  terms 
of  the  lease,  to  the  exclusion  of  the  landlord 
and  all  other  persons.  If  the  reservation  was 
to  be  construed  as  granting  no  rights  inter- 
fering with  this  exclusive  right  of  possession 
and  use,  tAen  it  conferred  nothing,  for  It 
would  be  impossible  for  the  landlord  to  fall 
plow  and  seed  or  to  make  fences  or  to  erect 
buildings  or  to  construct  tile  drains  without 
interfering  with  the  tenants'  rights  or  priv- 
ileges, and  being  liable  in  damages  no  mat- 
ter what  care  he  may  use  in  doing  the  work. 
Under  the  instructions  of  the  court,  the  plain- 
tiff was  liable  to  defendants  for  whatever 
damages  resulted  from  doing  the  acts  whi<  h 
he  did  regardless  of  any  question  of  netili- 
gence  in  doing  them.  This  construction  <>f 
the  lease  was  In  our  opinion  erroneous,  and 
rendered  improper  and  prejudicial  to  the 
plaintiff  all  the  instruction  given  with  refer- 
ence to  damages. 

[4]  3.  The  whole  instruction  relating  to 
damages  is  also  objectionable  on  the  ground 
that  it  stated  dedaratlvely  as  though  conee<l- 
ed  by  plaintiff  or  established  without  contri^ 
versy  that  plaintiff  dug  the  drains  and  diteb- 
es  In  such  manner  as  caused  "great  damage" 
to  defendants;  that  plaintiff  drove  across  the 
premises  In  such  manner  "as  to  cause  great 
damage  to  the'  defendants";  that  plaintiff 
entered  upon  the  premises  and  scattered  dirt 
and  broken  tile  thereon  "to-  the  great  dam- 
age of  defendants  under  their  lease";  that 
he  entered  upon  the  premises  and  "hnllt  a 
house  In  such  dose  proximity  to  their  (de- 
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fendants')  dwellliig  house  and  between  them 
and  highway  as  to  cause  great  damage  to 
defendants  under  their  lease";  that  he  cut 
down  and  removed  shade  trees  "by  the  use 
of  the  explosion  of  dynamite  near  to  the 
dwelling  house  of  said  defendants  to  their 
great  damage  under  their  lease,"  etc.  These 
expressions  were  used  not  with  reference  to 
the  claims  of  defendants,  but  as  indicating 
what  were  the  facts  to  be  considered  by  the 
jury  in  the  case.  It  Is  plain  that  the  court 
should  not  have  characterized  the  amount  of 
damages  sntCered  in  these  respects  as  "great," 
and  that  in  other  respects  not  here  enumerat- 
ed he  should  not  have  stated  that  some  of  the 
acts  complained  of  were  to  defendants'  dam- 
age, when  the  evidence  was  In  conflict  as  to 
whether  any  damages  for  wbidi  compensa- 
tion could  be  given  resulted.  The  whole  tn- 
stractlon  was  calculated  to  magnify  the  ex- 
tent of  injury  inflicted  upon  defendants  in 
the  face  of  evidence  tending  to  show  that 
plalntlfTs  acts  were  in  the  main  beneficial  to 
the  defendants,  and  all  of  them  without  ob- 
jection on  the  defendants'  part  and  many  of 
them  with  their  Implied  consent 

[S]  4.  As  already  indicated,  there  was  evi- 
dence tending  to  show  express  or  implied 
consent  to  many  if  not  all  the  acts  of  plain- 
tiff concerning  which  defwidants  se^  to  re- 
cover damages.  The  only  reference  in  the 
instructions  which  we  can  find  to  the  sub- 
ject of  consent  is  In  the  one  relating  to  dam- 
ages in  which  the  Jurors  were  told  that  if 
they  fonnd  the  acts  complained  of  were  done, 
and  that  they  did  under  the  evidence  "inter- 
fere with  the  rights  and  privileges  of  the 
defendants  under  their  lease,"  then  the  Jury 
should  award  damages  to  defendants,  "keep- 
ing in  mind,  however,  that  in  certain  of  the 
mattos  claimed  as  damages  by  the  defend- 
ants it  is  claimed  by  the  plaintUT  that  he 
had  permission  so  to  do  from  the  defend- 
ants." This,  we  think,  was  a  totally  inade- 
quate presentation  of  the  claim  made  by 
plaintiff  in  his  pleadings  and  finding  sup- 
port in  the  evidence  that  defendants  consent- 
ed to  many  of  the  acts  for  which  recovery 
was  sought  Such  consent  would  not  merely 
affect  the  amount  of  damages  to  be  allowed 
for  the  acts  thus  consented  to,  but  would  en- 
tirely defeat  any  recovery  whatever  for  dam- 
ages  on  account  of  such  acts.  Consent  was 
an  affirmative  defense,  and  as  such  was  not 
submitted  to  the  jury. 

[|]  6.  As  to  the  matter  of  damages  the  Ju- 
rors were  instructed  that,  if  the  doing  of  the 
things  enumerated  by  the  court  as  having 
been  done  by  plaintiff  to  defendants'  damage 
or  great  damage  did  in  the  Judgment  of  the 
Jurors  under  the  evidence  Interfere  with  the 
rights  and  privileges  of  the  defendants  un- 
der their  lease,  then  they  should  grant  to  de- 


fendants on  their  counterclaim  such  reason- 
able damages  as  the  evidence  showed  they 
had  sustained,  and  "reasonable  damages  on 
this  claim  of  defendants  will  be  the  differ- 
ence in  the. reasonable  rental  value  of  the 
320  acres  in  question  before  action  of  the 
plaintiff  in  entering  upon  the  premises  and 
doing  the  things,  if  he  did  do  them,  com- 
plained of  by  defendants  and  the  reasonable 
value  of  the  320  acres  after  the  actions  of 
the  plaintiff  as  claimed  by  defendants  in 
these  matters."  It  is  difficult  to  see  how 
some  of  the  matters  referred  to  In  the  in- 
struction could  have  affected  the  rental  val- 
ue of  the  farm.  Certainly  the  fact  that  dy- 
namite was  used  in  taking  out  some  shade 
trees  to  the  terror  of  defendants  conld  not 
have  rendered  the  farm  of  any  less  rental 
value  than  though  the  shade  trees  had  been 
removed  in  the  ordinary  manner,  and  the 
fact  that  certain  chickens  were  turned  oat 
of  their  accustomed  home  and  perished  as 
the  result  of  plaintiff's  action  In  doing  so 
would  hardly  be  a  basis  for  finding  that  the 
rental  value  of  the  farm  had  been  decreas- 
ed. But,  on  the  whole,  the  measure  of  dam- 
ages was  put  on  the  wrong  basis.  Unless  he 
did  the  authorized  acts  in  a  careless  or  negli- 
gent manner,  the  plaintiff  would  be  liable 
for  the  specific  injuries  resulting  to  defend- 
ant and  not  as  we  think,  for  the  decreased 
rental  value.  However  this  may  be  as  an 
abstract  proposition — and  perhaps  cases 
might  arise  In  which  decrease  in  rental  val- 
ue would  be  a  proper  measure  of  damage 
even  for  negligence  which  resulted  in  per- 
manent injury — ^the  instruction  was  plainly 
wrong  in  allowing  the  Jury  to  consider  as 
effecting  decrease  in  rental  value  many  ele- 
ments of  alleged  wrong  which  could  have 
had  no  relation  whatever  to  such  decrease. 
The  instruction  In  this  respect  was  mislead- 
ing, and  calculated  to  prejudice  plaintiff's 
rights,  and  should  not  have  been  given. 

6.  Many  objections  are  made  for  appellant 
on  rulings  as  to  the  admission  of  testimony. 
Some  of  the  testimony  admitted  over  objec- 
tion for  plaintiff  related  to  issues  which  the 
court  subsequently  withdrew  from  the  Jury 
with  the  direction  that  the  testimony  relat- 
ing thereto  should  not  be  considered.  On  a 
retrial  of  the  case,  if  it  Is  tried  on  the  Is- 
sues which  were  finally  submitted,  much  of 
the  evidence  offered  and  to  which  objection 
on  plaintiff's  part  was  overruled  will  be 
plainly  Immaterial  We  find  no  occasion  now 
for  reviewing  these  various  rulings.  On  a 
retrial  of  the  case  in  accordance  wltji  the 
rules  of  law  herein  announced  the  same  dif- 
ficulties will  not  arise. 

For  the  errors  already  pointed  out,  the 
judgment  la  reversed. 
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ANDREWS  y.  CHICAGO,  B.  I.  &  P.  BT.  CO. 
(Supreme  Conrt  of  Iowa.    April  10,  1911.) 

New  Trial  (|  39*)— Gbounds— Ebrobs. 

The  trial  court's  discretion  in  granting 
pliUntiff  a  new  trial  after  judgment  for  defend- 
ant in  an  action  for  damages  to  crops  is  sus- 
tained by  a  showing  that  in  one  of  its  instruc- 
tions the  trial  court  inadvertently  used  the 
word  "plaintiff"  in  lieu  of  the  word  "defend- 
ant," and  by  the  form  of  the  instruction,  as  to 
part  of  which  there  was  little  or  no  evidence 
on  which  it  could  be  based,  even  though  the 
trial  conrt  would  have  been  sustained  in  a  con- 
trary conclusion. 

■  [Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  67-61;   Dec.  Dig.  S  39.*] 

Appeal  from  District  Court,  Cass  County; 
A.  B.  Tbornell,  Judge. 

Action  for  damages  to  crops  resulting  from 
a  flood.  The  claim  of  the  plaintiff  was  that 
the  flood  was  caused  by  the  diversion  of  wa- 
ter by  the  act  of  the  defendant  company. 
Such  alleged  act  consisted  In  cutting  the 
banlis  of  one  ditch,  and  thereby  diverting  tbe 
water  from  one  culvert  to  another.  There 
was  a  trial  to  a  Jury,  and  a  verdict  for  the 
defradant.  Upon  motion  of  the  plaintiff,  a 
new  trial  was  granted,  and  the  defendant 
appeals.     Affirmed. 

Carroll  Wright,  J.  L.  Parrlsb,  and  3.  B. 
Rockafellow,  for  ai^ellant  H.  F.  Andrews 
and  B.  B.  WUlard,  for  appellee. 

BVANS,  J.  Ai^)eUant  urges  that  the  new 
trial  should  not  bave  been  granted,  because 
no  proper  ground  therefor  was  shown.  It  is 
urged  that  tbe  evidence  supported  the  ver- 
dict and  that  tbe  record  was  free  from  error. 

Tbe  principal  grounds  urged  in  support  of 
tbe  ruling  of  the  trial  court  are  that  the  ver- 
dict was  against  the  weight  of  the  evidence 
and  that  the  trial  court  erred  In  instruc- 
tion No.  0.  We  have  repeatedly  announced 
our  reluctance  to  interfere  with  the  discre- 
tion vested  in  tbe  trial  conrt  in  the  granting 
of  a  new  trial.  The  trial  court  did  not  an- 
nounce the  ground  upon  which  the  new  trial 
was  granted.  Tbe  grounds  upon  which  such 
order  may  be  supported  are  not  very  promi- 
nmt  in  this  record.  As  to  the  weight  of  tbe 
evidence,  we  could  readily  have  supported  a 
ruling  of  tbe  court  sustaining  tbe  verdict  in 
this  respect  Tbe  burden  was  upon  the  plain- 
tiff, and  the  evidence  in  his  behalf  Is  not  so 
persuasive  as  to  fairly  impeach  the  verdict 
upon  that  ground  alone. 

We  flnd,  however,  that  in  instruction  No. 
9  the  trial  court  inadvertently  used  tbe  word 
"plaintiff"  in  lieu  of  tbe  word  "defendant" 
The  effect  of  the  instruction  in  this  form 
was  to  assume  that  the  plainHff  bad  cut  a 
certain  bank,  whereas  the  claim  of  the  plain- 
tiff was  that  the  defendant  bad  cut  such 
bank.  That  the  use  of  the  word  "plalntlfT' 
in  such  a  connection  was  a  mere  oversight 
would  be  manifest  to  a  person  of  experience. 
Whether  It  might  not  have  been  to  some  ex- 


tent misleading  to  a  Jury  is  not  so  clear. 
Tbe  instruction  under  consideration  dealt 
with  the  question  of  proximate  cause.  The 
jury  could  not  have  got  a  proper  under- 
standing of  such  question  from  sncb  instruc- 
tion as  written.  It  could  do  so  only  by  dis- 
covering tbe  error  and  recognizing  It  as  an 
inadvertence. 

We  are  not  free  from  doubt,  also,  but  that 
the  instruction  contained  another  slight  ^- 
ror,  in  permitting  tbe  Jury  to  flnd  that  tbe 
flood  may  bave  l}een  caused  by  an  overflow 
of  the  "west  bank  of  said  ditch  touth  of  tbe 
defendant's  railroad."  There  was  no  evi- 
dence In  tbe  case  to  serve  as  a  basis  for  this 
suggestion.  We  are  impressed  that  the  sug- 
gestion was  within  the  range  of  fair  argu- 
ment on  tbe  part  of  the  defendant  but 
whether  tbe  court  was  Justified  in  incorpo- 
rating it  in  its  instruction  is  not  so  clear. 
It  is  sufficient  to  say  that  tbe  form  of  this 
instruction,  including  tbe  erroneous  use  of 
the  word  "plaintiff,"  furnished  a  sufficient 
basis  for  the  exercise  of  the  court's  discre- 
tion in  the  granting  of  a  new  trial;  and  this 
is  so,  even  though  we  could  have  sustained 
tbe  trial  court  in  a  contrary  conclusion. 

Tbe  order  granting  a  new  trial  will  there- 
fore be  affirmed. 

Affirmed. 


MASSENA  SAVINGS  BANK  v.  GABSIDE. 
(Supreme  Court  of  Iowa.    April  10,  1911.) 

1.  WiTWESsEs    (S    268*)— Cboss-Exakinatiox 
— Dauaoes. 

On  a  counterclaim  for  damages  for  wrong- 
ful attachment,  where  defendant  testified  that 
the  use  of  livery  stock  seized  In  connection  with 
the  bam  was  worth  $60  per  week,  and  oa 
cross-examination  he  named  the  expenses  inci- 
dent thereto,  and  that  six  months  after  tbe 
attacliment  he  had  leased  practically  the  same 
outfit  he  had  prior  to  the  attachment  a  further 
question  on  cross-examination  as  to  what  rental 
be  received  was  proper,  and  it  was  error  to 
sustain  an  objection  thereto. 

[Ed.   Note.— For  other  cases,  see  Witneoei, 
Gent  Dig.  U  931-848;   DecTDig.  !  268.*] 

2.  Evidence  (}  317*)— Heabsat— Dahaoes. 

On  a  counterclaim  for  damages  for  wrong- 
ful attachment  where  $400  was  claimed  for  ia- 
Juries  to  an  automobile  while  retained  by  the 
slieriff,  testimoDT  by  defendant  ttiat  he  had 
not  had  the  macnine  examined  since  it  was  re- 
turned to  him,  but  that  one  man  wanted  to  fix 
it  and  said  that  it  would  cost  "not  to  exceed 
$100,"  was  hearsay  and  incompetent 

[EM.    Note. — For   other  cases,    see   Evidence, 
Cent  Dig.  H  1174-1192;  Dec  Dig.  |  317.*] 

3.  Attaoiimbnt.(8  374*)— Wbokofui.  Levt— 

Evidence. 

In  an  action  by  a  bank  on  notes  in  which 
plaintiff  sued  out  an  attachment  to  re<x>ver 
damage  for  which  defendant  filed  a  counter- 
claim, defendant's  brother  was  asked  by  defend- 
ant, "What  did  the  bank's  cashier  say  with 
reference  to  defendant  as  to  the  notes  or  claims 
the  bank  held  in  this  attachment  suit?"  to 
which  he  answered,  "He  claimed  that  defendant 
would  not  settle  an  overdraft  and  I  asked  bim 
why  he  did  not  see  me  before  running  the  at- 
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tacbment"  .  Th«  witness  was  then  asked : 
"What  reply  did  he  make?"  and  answered: 
"Xo  particular  reply.  I  told  him  we  had  never 
refused  to  help  my  brother,  and  I  thought  be 
ought  to  let  me  know  before  he  ran  the  at- 
tachment" Held  error,  as  the  plaintiff  was 
not  required  to  consult  defendant's  brother  be- 
fore beginning  the  suit,  and  evidence  tending  to 
show  delinqnency  tbereon  was  incompetent. 

iEd.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  1363-1372;  Dec.  Dig.  g  374.*] 

4.  Attachment  (§  374*>— Wbonofui,  Lbyx— 
Evidence. 

In  an  action  by  a  bank  on  notes.  In  which 
an  attachment  was  sued  out,  damages  for  whidi 
defendant  counterclaimed  on  the  ground  that 
the  attachment  was  wrongful,  in  that  a  dispute 
existed  between  plaintiff  and  defendant  as  to 
whether  a  collateral  note  for  $1,500  should  be 
surrendered  to  defendant  before  he  was  required 
to  pay  the  other  notes,  a  question  was  asked 
defendant's  brother,  testifying  as  a  witness  for 
defendant,  "What  did  the  bank's  cashier  say 
about  a  $1,600  note  held  by  the  bank  as  col- 
lateral security?"  to  which  the  witness  answer- 
ed: "I  offered  to  turn  that  note  over  to  pay 
off  all  defendant's  individual  notes  that  were 
given  direct  to  the  bank,  and  he  refused  to 
ao  it"  Held  incompetent,  in  absence  of  a 
showing  that  the  witness  had  any  authority 
from  defendant  to  make  such  an  offer,  and,  if 
he  had,  it  was  only  an  offer  of  settlement,  and 
did  not  tend  to  show  that  the  attachment  was 
wrongfully  sued  out 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  1363-1372;   Dec.  Dig.  {  374.*] 

5.  Btidbsox  (S  213*)  —  AomssiONS  —  Offbbs 

OF  COMPBOMIBB— WBONOFtTL  ATTACHMENT. 

In  attachment  proceedings  by  a  bank,  where 
defendant  counterclaimed  in  damages,  an  ex- 
cerpt from  a  letter  from  the  bank  s  president 
proposing  a  compromise,  which  excerpt  threat- 
ened to  fight  the  case  if  not  compromised,  was 
inadmissible,  as  it  was  not  independent  of  the 
rest  of  the  letter,  bnt  related  directly  to  the 
proposition  of  compromise. 

[Ed.    Note.— For  other   cases,   see   E>Tidence, 
Cent.  Dig.  §{  745-753;   Dec.  Dig.  {  213.*] 

6.  Appeal  and  Ebbob  (t  1052*)— Habmt.ebb 
Ebbob — Admission  or  Evidence. 

Error  in  admitting  in  evidence  an  excerpt 
from  a  letter  whicb,  taken  as  a  whole,  was  an 
offer  of  compromise,  and  hence  inadmissible, 
was  not  obviated  by  the  act  of  appellant  in  in- 
troducing the  entire  letter,  since  he  had  a  right 
-to  remove  the  prejudicial  effect  of  the  error  as 
far  as  possible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1052.*] 

7.  Attachment  (|  374*)— Wbonqfci,  Attach- 
ment—Evidence. 

In  an  action  by  a  bank  on  notes,  in  whicb 
an  attachment  was  sued  out,  damages  for  which 
■defendant  sought  to  recover  by  attachment, 
counterclaim,  excerpts  from  letters  from  the 
bank's  president  to  defendant's  brother,  written 
seven  months  after  the  commencement  of  the 
action,  stating  that  unless  settlement  was  made 
the  bank  would  fight  the  case  to  the  end,  were 
inadmissible,  as  they  had  no  bearing  on  the 
motive  of  the  bank  in  suing  out  the  attachment. 
[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  1363-1372;   Dec.  Dig.  I  374.*] 

8.  Evidence  (J  317*)— Hkabsat. 

In  an  action  by  a  bank  on  notes,  in  whicb 
an  attachment  was  sued  out,  and  in  which  de- 
fendant interposed  a  counterclaim  for  damages 
for  wrongful  attachment,  evidence  offered  by 
-defendant  as  to  statements  of  a  third  person, 
in  no  way  connected  with  the  action,  to  the 
effect  that  the  bank  would  beat  defendant  out 


of  every  dollar  he  had,  was  hearsay  and  inad- 
missible. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §S  1174-1192;   Dec.  Dig.  I  317.*] 

9.  Witnesses  (g  383*)— Impeachment  —  CoL- 

I.ATGBAL    MATTEBS. 

A  party  should  not  be  permitted  to  ask  a 
witness  as  to  matters  entirely  immaterial  to  the 
issue  for  the  purpose  of  laying  a  foundation  for 
impeachment,  and  with  a  view  to  introducing 
prejudicial  matters  into  tlie  case. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1224;    Dec.  Dig.  {  383.*] 

10.  Attachment  ({  376*)  —  Wbonoful  At- 
tachment—Damages —  Attobnet's  Fees — 
Loss  of  Time. 

One  seeking  damages  for  wrongful  attach- 
ment is  not  entitled  to  compensation  for  every 
time  he  chooses  to  consult  an  attorney,  but,  to 
warrant  such  compensation,  tiie  conference 
must  be  reasonably  necessary  to  procure  a  re- 
lease of  the  property  or  prepare  for  a  defense, 
and  the  same  is  true  of  loss  of  time  in  at- 
tending court. 

[E3d.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  i  1386;    Dec.  Dig.  g  376.*] 

11.  Attachment  (g  376*)  —  Wronqfui,  At- 
tachment—Damages— Attobnet's  Fees. 

Where  one  seeking  damages  for  wrongful 
attachment  employed  attorneys  at  different 
county  seats,  and  claimed  compensation  for 
time  and  expense  incurred  in  visiting  one  firm 
of  attorneys  three  and  the  other  five  times  and 
attending  court  eight  days,  and  there  was  no 
evidence  of  the  necessity  for  such  employment 
or  expenditures,  an  assessment  of  $800  therefor 
in  the  verdict  was  unwarranted  and  excessive. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  g  1386;    Dec.  Dig.  g  376.*] 

12.  Damages  (g  71*)— Attobnet's  Fees. 
Though  a  party  may  employ  numerous  at- 
torneys, no  more  should  be  allowed  as  damages 
to  the  successful  party  tlian  the  services  ren- 
dered are  worth,  whether  rendered  by  one  or 
more  than  one. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  g  153;  Dec  DigrgTl.*] 

Appeal  from  District  Court,  Cass  County; 
Bi  B.  Woodruff,  Judge. 

Action  on  promissory  notes  and  an  over- 
draft aided  by  writ  of  attachment  Defend- 
ant admitted  the  indebtedness,  and  the  only 
issues  tried  were  raised  by  the  counter- 
claim. Damages  having  been  allowed  there- 
on, plaintiff   appeals.     Reversed. 

Thomas  B.  Swan  and  J.  B.  Rockafellow, 
for  appellant  Atchison  &  Weeks,  for  ap- 
pellee. 


TiADD,  J.  When  this  action  was  begun, 
August  31,  1908,  the  plaintiff  held  10  notes 
executed  by  the  defendant,  and  he  was  ow- 
ing it  $363.60  on  overdrafts.  But  two  of 
the  notes  were  past  due,  one  for  $362.65  and 
another  for  $108.  Four  others  of  the  face 
value  of  $989.12  were  payable  later  in  190S, 
three  of  the  face  value  of  $1,100  were  payable 
In  1909,  and  one  of  ^100  in  1910.  The  de- 
fendant refused  to  pay  the  notes  due  or  the 
overdraft  unless  the  bank  would  surrender  a 
$1,500  note  held  as  was  claimed  by  It  as  col- 
lateral security,  though  this  was  denied  by 
defendant,  and,  after  some  negotiations,  as 
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he  persisted  In  snch  refusal  and  declined 
to  sccnre  the  Indebtedness  to  the  bank,  this 
action  on  all  the  notes  and  overdrafts  was 
b^uD,  being  aided  by  a  writ  of  attachment 
which  was  levied  on  several  parcels  of  real 
estate,  a  Uvery  stock,  a  stallion,  and  a  Jack- 
ass. The  sherUr  retained  the  property  17 
days,  when  It  was  released  by  the,  execution 
of  a  bond  conditioned  to  perform  whatever 
judgment  might  be  entered.  The  defendant 
admitted  that,  but  for  the  counterclaim, 
plaintiff  was  entitled  to  recover  on  the  sev- 
eral counts  of  the  petition.  On  the  coun- 
terclaim, the  writ  of  attachment  was '  al- 
leged to  have  been  sued  out  without  prob- 
able cause  and  with  malice,  and  the  defend- 
ant to  have  suffered  damages  aggregating 
$10,000.  Forty-two  errors  are  assigned,  but 
only  those  essential  to  a  proper  disposition 
of  the  case  will  be  considered. 

[1]  1.  The  defendant  testified  that  the  use 
of  tile  livery  stock  in  connection  with  the 
barn  was  worth  |60  per  week.  On  cross- 
examination  he  named  the  expenses  incident 
thereto,  and  said  that  about  six  weeks  pre- 
yloiis  he  bad  leered  "practically  the  same 
outfit"  he  had  prior  to  the  attachment,  ex- 
cept that  he  did  not  have  quite  as  many 
horses.  He  was  asked  at  how  much  per 
day,  and  an  objection  as  immaterial,  incom- 
petent, and  irrelevant  was  sustained.  It 
should  have  been  overruled.  The  leasing 
was  but  about  six  months  subsequent  to  the 
time  in  question,  and  evidence  of  the  rental 
be  was  to  receive  would  hare  been  material 
in  determining  the  reasonable  value  of  the 
use  of  which  he  was  derived  by  the  levy 
of  the  writ  of  attachment 

[2]  2.  Defendant  claimed  $400  as  damages 
)>ecause  of  alleged  Injuries  to  an  automobile 
while  retained  by  the  sheriff,  and  in  sup- 
port thereof  testified  that  he  had  not  had  it 
examined  since  being  returned  to  him,  and 
that  one  man  wanted  to  fix  it  "Q.  What 
did  he  say  it  would  cost  to  fix  it?"  Ob- 
jected to  as  incompetent,  immaterial,  irrele- 
vant and  hearsay.  The  objection  was 
overruled  and  he  answered:  "Why,  not  to 
exceed  a  hundred  dollars."  That  this  was 
hearsay  and  incompetent  is  manifest 

[3]  8.  Oeorge  Oarslde,  a  brother  of  de- 
fendant, testified  to  a  conversation  with  the 
cashier  of  the  bank  after  the  levy  of  the 
writ  of  attachment,  and  was  asked:  "What 
did  he  say  with  reference  to  Robert  Gar- 
side  as  to  the  notes  or  claims  the  bank  held 
In  this  attachment  suit?"  Objected  to  as 
Incompetent,  Immaterial,  Irrelevant;  it  not 
appearing  that  the  declarations  were  made 
by  the  cashier  when  engaged  in  any  busi- 
ness for  the  bank.  This  was  overruled,  and 
the  witness  answered:  "Why,  he  claimed 
that  my  brother  would  not  settle  the  over- 
draft. And  I  asked  him  why  be  did  not  see 
me  before  he  run  the  attachment  Q.  What 
reply  did  he  make  to  that?"  Same  objection 
overruled.  "A.  He  did  not  make  any  par- 
ticular reply.    I  told  him  we  had  never  re- 


fused to  help  my  brother,  and  I  thought  he 
ought  to  let  me  know  the  circumstances  be- 
fore he  ran  the  attachment  He  advised 
me  not  to  go  on  my  brother's  papers  for 
anything."  The  plaintiff  was  not  required 
to  consult  defendant's  brother  before  insti- 
tuting the  suit  and  the  evidence  tending 
to  show  delinquency  in  this  respect  should 
not  have  been  received  and  was  prejudicial. 
True,  the  first  inquiry  did  not  call  for  the 
answer  given,  but  the  defendant  was  sub- 
sequently permitted  to  show  that  the  cashier 
impliedly  conceded  his  neglect  in  this  re- 
spect The  objections  should  have  been  sus- 
tained.' 

[4]  4.  The  same  witness  testified  to  a  con- 
versation with  the  cashier  after  the  levy  of 
the  writ  of  attachment  concerning  the  $1,500 
note  held  by  the  bank,  according  to  its  claim 
as  collateral  security,  and  the  witness  was 
asked,  "What  did  he  say  about  thatr'  The 
same  objection  above  mentioned  was  Inter- 
posed and  overruled.  "A.  I  offered  to-  turn 
that  Joy  note  to  x>ay  off  all  of  Robert's  in- 
dividual notes  that  was  given  direct  to  the 
bank,  and  he  refused  to  do  it"  Counsel  for 
plaintiff  then  moved  that  the  answer  be 
stricken  as  Inownpetent  for  any  purpose, 
whereupon  the  court  overruled  the  objec- 
tion. We  think  the  motion  should  have  been 
sustained.  There  was  no  showing  that  this 
witness  had  any .  anthority  from  defendant 
to  make  such  an  offer,  and,  even  if  he  had. 
It  was  but  an  offer  of  settlement  which  had 
no  bearing  on  whether  the  attachment  was 
wrongfully  sued  out  and  was  improperly 
received. 

[5]  6.  The  evidence  disclosed  that  a  few 
days  before  the  trial  the  president  of  the 
bank  wrote  a  letter  to  the  defendant  propos- 
ing a  compromise.  Over  objection  as  incom- 
petent the  defendant  was  allowed  to  read  in 
evidence  the  following  excerpt  from  the  let- 
ter: "If  you  do  not.  it  will  compel  me  to 
get  ready  for  a  trial,  and,  if  you  force  me  to 
fight,  you  may  rest  assured  that  this  prop- 
osition will  not  be  good  after  Saturday  of 
this  week,  and  you  can  make  your  arranpe- 
ments  to  flght  the  case  to  the  bitter  end  be- 
cause I  will  not  stop  until  justice  is  done  to 
the  bank,  no  difference  how  long  it  takes  or 
how  much  money  is  required.  Trusting  that 
you  may  take  this  letter  in  the  spirit  in 
which  it  is  written  and  with  best  wishes,  I 
am,  very  respectfully  yours,  James  E.  Bruce." 
The  above  was  at  the  close  of  a  letter  ad- 
dressed to  the  defendant  proposing  to  com- 
promise and  settle  the  suit,  and  as  It  was 
not  independent  thereof,  but  related  direct- 
ly in  the  proposition  of  compromise,  It  shoold 
have  been  excluded.  That  it  may  be  better 
understood,  we  set  out  that  portion  of  the 
letter  which  preceded  it:  "My  Dear  Sir:  I 
have  always  regretted,  what  seemed  to  be 
an  absolute  necessity  on  the  part  of  our  bank 
at  Massena,  the  commencement  of  the  pres- 
ent suit  against  you.  As  yon  well  know,  the 
boys  did  everything  possible  to  try  and  get 
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a  settlement  or  security  before  starting  the 
suit,  and  It  seemed  that  you  were  willing 
yourself  to  do  this,  but  saw  fit  to  take  the 
advice  of  others.  Now,  Mr.  Oarslde,  the  case 
is  set  for  trial  next  Monday,  and  before 
making  additional  cost  on  our  part,  I  want 
to  make  a  suggestion  to  you  for  a  settie- 
ment.  My  understanding  is  that  there  has 
been  $1,500  paid  on  the  collateral.  If  you 
will  apply  this  amount  on  the  Indebtedness 
and  give  the  bank  security  on  the  balance  of 
the  Indebtedness,  we  will  gire  you  one,  two 
or  three  years'  time  as  you  may  need,  and 
we  will  divide  the  costs  with  you,  that  Is, 
we  will  pay  one-half  of  all  costs  you  pay 
the  other  one-half.  I  am  very  sure,  Mr.  Gar- 
side,  that  this  will  save  us  both  attorney's 
fees,  time,  worry  and  costs  and  be  much  bet- 
ter for  both  of  us.  This  proposition  is  made 
to  yon  as  an  otter  of  compromise  and  settle- 
ment, and  Is  not  to  be  considered  or  used 
for  any  other  purpose,  and  shall  not  in  any 
way  prejudice  the  right  of  any  of  the  parties 
to  the  suit  referred  to.  My  son,  Clarence, 
expects  to  be  In  Massena  on  Wednesday  of 
this  week,  and  if  this  proposition  Is  accept- 
able to  yon,  you  can  fix  the  matter  up  with 
bim.  I  want  you  to  undMstand  that  I  want 
to  be  fair  and  I  believe  that  this  is  a  fair 
proposition,  and  I  trust  that  you  may  see  fit 
to  accept  it"  That  the  letter  was  an  offer 
of  compromise  is  manifest,  and  under  rules' 
too  well  settled  to  require  discussion  was 
not  admissible  In  evidence.  But  see  Boylan 
▼.  McMUlan,  137  Iowa,  142,  114  N.  W.  630. 
[1]  The  introduction  of  the  portion  last  quot- 
ed by  appelant  did  not  obviate  the  error, 
but  was  permissible,  inasmuch  as  a  part  had 
been  erroneously  received,  to  remove  the  sting 
as  far  as  possible.  At  the  same  time  the 
presldoat  of  the  bank  wrote  two  of  defend- 
ant's brothers,  expressing  to  each  his  regret 
that  the  bank  was  compiled  to  institute  suit 
against  defendant,  and  that  be  had  made  the 
offer  of  compromise  In  tbe  letter  quoted,  add- 
ing: "If  I  am  compelled  to  go  ahead  and 
flgbt  him,  there  will  be  no  use  talking  set- 
tlement until  the  court  of  last  resort  finally 
setties  it.  I  am  sending  you  this  letter  so 
if  you  are  so  disposed  you  can  counsel  «Bobert 
concerning  it  With  continual  kind  regards 
and  best  wishes,  I  am  respectfully  yours." 
The  closing  portion  of  each  letter  was  intro- 
duced in  evidence  over  objection.  This  was 
error.  [7]  Neither  letter  had  any  bearing 
whatever  on  the  motive  of  the  bank  In  Insti- 
tuting the  suit  seven  months  previous  and 
tbe  letters  should  liave  been  excluded  from 
evidence. 

[I]  6.  The  plaintiff  sought  to  show  that 
shortly  before  beginning  the  suit  the  defend- 
ant had  negotiated  for  the  exchange  of  bis 
property  at  Massena  for  land,  and  for  this 
purpose  called  P.  R.  Smith,  who  testified  to 
making  a  trip  with  him  to  South  Dakota 
With  one  Carey  to  show  land.  In  rebuttal 
Geo.  Garside  was  called  by  defendant,  and, 
after  stating  that  upon'  the  return  of  his 


brother  from  South  Dakota  he  had  a  con- 
versation with  Smith  at  the  tatter's  o£Sce, 
this  question  was  propounded:  "I  will  ask 
you  to  state  If  said  Smith,  In  substance, 
asked  you  to  ask  Robert  to  make  the  trade, 
referring  to  the  trade  for  the  Dakota  land, 
and  said  that  the  bank  would  close  him  out, 
and  beat  him  out  of  every  dollar ;  he  did  not 
know  why  Robert  would  not  trade ;  Bob  had 
better  trade;  I  advised  him  to  do  so,  and 
deed  the  Dakota  land  to  his  wife,  in  his 
wife's  name — did  you  have  such  conversation 
with  Mr.  Smith  or  any  in  substance  that,  at 
that  time  and  place?  (Objected  to  as  not 
rebutting  testimony  and  as  Incompetent,  im- 
material and  Irrelevant  and  hearsay.  Over- 
ruled. Plaintiff  excepts.)  A.  Yes,  sir ;  I  did. 
Q.  I  will  ask  you  if  you  had  any  conversa- 
tion on  the  fair  grounds  of  Massena,  Iowa, 
last  September  after  the  attachment  of  your 
brother's  property  had  been  levied  on  in 
which  he  said  Smith  said  that  the  bank 
would  beat  Robert  out  of  every  dollar,  or 
in  substance  that?  And  in  the  same  conver- 
sation that  he  wanted  your  brother  to  put 
his  property  in  bis  wife's  name,  or  in  sub- 
stance that?  (Objected  to  as  not  rebutting 
testimony,  incompetent.  Immaterial,  Irrele- 
vant and  hearsay  and  not  proper  Impeach- 
ing testimony.  Overruled.  Plaintiff  excepts.) 
A.  Yes,  sir;  he  did."  The  rulings  were 
erroneous,  and  manlfestiy  very  prejudicial. 
Supposing  Smith  did  have  such  a  conversa- 
tion, It  had  no  bearing  upon  the  Issues.  [I] 
It  was  merely  an  expression  of  opinion  by  a 
person  in  no  wise  interested  in  or  connected 
with  the  suit,  and,  even  though  an  attempt 
bad  been  made  in  the  cross-examination  of 
Smith  to  elicit  similar  statements,  it  fur- 
nished no  warrant  to  inject  such  matters  in 
the  case  through  specious  attempts  at  alleg- 
ed impeachment 

7.  Exception  Is  taken  to  several  of  the  In- 
structions and  to  other  rulings  on  the  ad- 
missibility of  the  evidence.  Criticisms  of 
these  likely  will  be  obviated  on  another  trial. 
[II]  It  may  be  well  to  say,  however,  that  a 
party  is  not  entlUed  to  compensation  for 
time  and  expenses  on  every  occasion  he 
chooses  to  consult  an  attorney  in  such  a  case. 
To  warrant  such  compensation,  It  must  ap- 
pear that  the  conference  was  reasonably  nec- 
essary in  order  to  procure  the  release  of 
his  property  from  tbe  levy  or  In  the  prepara- 
tion of  the  defense  against  the  alleged  wrong- 
ful suing  out  of  the  writ.  Nor  can  a  party 
be  allowed  for  loss  of  time  and  expense  when 
In  attendance  at  court,  unless  this  appears 
to  have  been  reasonably  necessary  in  making 
defense.  [11]  Here  defendant  employed  at- 
torneys at  different  county  seats,  and,  with- 
out any  showing  that  these  were  necessary, 
his  claim  for  value  of  time  and  expense  for 
visiting  one  firm  of  attorneys  three  and  the 
other  five  times  was  submitted  to  tbe  Jury, 
as  was  also  his  claim  for  time  and  expense 
in  attending  court  eight  days,  though  the 
cause  was  not  then  tried,  and  his  attendance 
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was  not  sbown  to  hare  been  necessary. 
Again,  the  amount  taxed  against  plaintiff  as 
attorney  fees  seems  excessive.  No  eTidence 
appears  to  have  been  Introdnced  as  to  value 
•of  the  services  rendered;  the  court  acting 
on  Its  own  knowledge.  The  questions  In- 
volved In  such  litigation  are  not  complicat- 
ed, and,  eyesa  though  counsel  may  have 
achieved  a  signal  victory  In  convincing  the 
Jury  that  the  attactmient  was  wrongfully 
sued  out,  the  record  did  not  warrant  the  as- 
sessment of  $800  for  the  services  rendered. 

[12]  Even  though  a  party  may  employ  nu- 
merous attorneys,  no  more  should  be  allowed 
than  the  services  rendered  are  worth,  wheth- 
er rendered  by  one  or  more  than  one.  Other- 
wise a  defendant  In  such  a  case  might  en- 
hance the  amount  to  be  assessed  against  the 
adverse  party  by  inducing  every  attorney 
possible  to  Join  In  the  defense. 

For  the  errors  pointed  out,  the  Judgment  Is 
reversed. 


SNTDER  et  al.  v.  RICHEY  et  al. 

(Supreme  Court  of  Iowa.     April  7,  1911.) 

1.  Appeal  and  Ebbob  (g  14*)— Dismissai,  op 
Appeai^-Effect. 

Dismissal  of  an  appeal  does  not  preclude 
prosecution  of  another  within  the  statutory  pe- 
riod. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  49;   Dec  Dig.  {  14.*] 

2.  Appeal  and  Ebbob  (S  430*)— Notice  or 
Appeal— Sebvice  on  Defadltino  Pabtieb. 

Failure  to  serve  notice  of  appeal  on  de- 
fendants who  defaulted,  and  who  could  not  be 
injuriously  affected  by  any  judgment  tliat  could 
l>e  rendered  on  the  appeal,  is  no  ground  for  dis- 
tnissal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnot.  Cent.  Dig.  U  2173.  2174;    Dec.  Dig.  { 

3.  Appeal  and  Ebbob  (§  430*)— Notice  or 

Appeal — Service  on  Defaulting  Pabties. 
Failure  to  serve  nptice  of  appeal  on  de- 
fendants who  defaulted  is  no  ground  for  dis- 
missal, where  pending  a  former  appeal,  which 
was  dismissed,  they  appeared  lielow;  thus  l>e- 
coming  parties  after  such  dismissal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  430.*] 

4.  Aiteal  and  Ebbob  (S  827*)— Abstbact— 
Filing — Time. 

Failure  to  file  an  abstract  in  time  for  the 
second  term  after  an  appeal  is  not  objecti<Hk- 
able  where  that  appeal  was  dismissed,  and  the 
abstract  was  duly  filed  under  a  second  appeal 
properly  taken. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  627.*] 

5.  DowEB    (g   15*)  — Rmhts    of   Subtivinq 
Spouse. 

Under  Code,  |  3366,  giving  the  surviving 
spouse  one-third  of  land  owned  by  decedent,  in 
partition  t>etween  the  survivor  and  decedent's 
heirs,  tlie  survivor  is  not  entitled  to  have  a 
mortgage  debt  attaching  to  the  land  before  the 
marriage  satisfied  out  of  the  heirs'  share. 

[Ed.  Note.— For  otlier  cases,  see  Dower,  Dec. 
Dig.  i  15.*] 

Appeal  from  District  Court,  Buena  Vista 
County;   A.  D.  Bailie,  Judge. 


Action  for  partition  of  real  estate  of  which 
Mrs.  Mary  L.  Richey  died  seised,  situated  tn 
Buena  Vista  county.  The  decedent  was  at 
the  time  of  her  death  a  resident  of  Califor- 
nia, and  there  has  been  administration  on 
her  estate  in  that  state.  It  Is  conceded  that 
the  personal  property  In  California  is  suffi- 
cient to  satisfy  the  unsecured  debts.  The 
real  estate  to  be  partitioned  in  this  suit  is 
subject  to  mortgages  executed  by  decedoic 
prior  to  her  marriage  to  defendant,  Natlian- 
iel  Richey.  The  decedent  left  no  direct  heirs. 
The  plaintiffs  and  the  defendants  other  than 
Nathaniel  Richey  are  collateral  heirs  entitled 
to  Interests  In  the  property  dependent  on 
their  different  degrees  of  relationship.  By 
a  preliminary  decree  of  which  no  complaint 
is  made,  tlie  shares  of  the  respective  parties 
In  the  property  were  fixed,  and  a  sale  was 
ordered  which  has  already  been  mad&  In 
its  final  decree  as  to  the  distribution  of  the 
proceeds,  the  court  held  that  defendant 
Nathaniel  Richey  as  surviving  spouse  was 
entitled  to  one-third  by  way  of  dower  Inter- 
est and  one-sixth  as  hdr,  and  that  the  mort- 
gage must  be  satisfied  out  of  the  two-thirds 
Interest  going  to  heirs,  Including  Natlianlel 
Richey,  as  entitled  to  a  one-sixth  interest  in 
addition  to  his  one-third  Interest  as  surviv- 
ing spouse.  The  plaintiffs  and  all  the  de- 
fendants save  Richey  appeal  from  this  de- 
cree.   Reversed. 

E^dson  &  Moulton,  for  appellants  Snyder 
and  Jenlclns.  J.  BX  Buland  and  Graves  k 
Gibbons,  for  other  appellants.  James  De- 
land,  for  appellee. 

McCLAIN,  J.  The  question  presented  has 
not  tieen  directly  adjudicated  by  this  court 
It  is  this:  In  the  partition  of  land  betwem 
a  surviving  spouse  and  the  heirs  of  the  de- 
ceased .  spouse  is  the  survivor  entitled  to 
have  mortgage  Indebtedness  which  was  se- 
cured upon  the  property  prior  to  the  mar- 
riage satisfied  out  of  the  two-thirds  share, 
which  is  to  be  distributed  among  the  heirs, 
leaving  the  dower  Interest  of  the  survivor 
free  from  liability  for  such  mortgage  indebt- 
edness, providing  the  remaining  two-thirds 
going  to  the  heirs  is  suffldoit  to  eatiBty  such 
Indebtedness? 

[1  ]  1.  We  are  first  met,  however,  with  mo- 
tions In  behalf  of  appellee  Richey  to  dismiss 
the  separate  appeals  of  the  plaintiffs  and  of 
his  codefendants.  As  to  the  plaintiffs'  appeal, 
the  contention  is  that  a  prior  appeal  from 
the  same  decree  tiad  been  taken  by  plaintiffs 
and  subsequently  dismissed  before  the  pres- 
ent appeal  was  taken,  and  that,  there  is  no 
right  after  the  dismissal  of  one  appeal  to 
prosecute  another,  even  though  the  subse- 
quent appeal  is  taken  within  the  statutory 
period  after  the  entry  of  Judgment  or  decree. 
This  contention  has,  however,  been  over 
ruled.     Groendyke  v.   Musgrave,   123  Iowa. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Isdeies 
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535,  99  N.  W.  144;  Statsman  t.  Sbarplees, 
125  Iowa,  335,  101  N.  W.  105. 

[2]  It  la  further  contended  that  the  appeal 
should  te  dismissed  because  notice  thereof 
was  not  served  on  some  of  the  codefendants 
who  had  made  default  To  this  contention 
there  are  two  suflSdent  answers.  The  first 
is  that  the  interest  decreed  to  these  code- 
fendants in  the  proceeds  of  the  sale  of  the 
property  cannot  be  decreased  by  any  decree 
which  can  now  be  entered  if  appellants  suc- 
ceed In  their  apx)eal,  and  the  result  of  sus- 
taining plaintlfts'  contention  will  be  to  re- 
duce the  amount  allowed  to  defendant  Rlch- 
ey  and  increase  the  amount  to  be  distributed 
to  plaintUFs  and  Richey's  codefendants.  [3] 
But  a  second,  and  to  us  equally  satisfactory, 
answer  is  that  pending  the  appeal  which  was 
subsequently  dismissed  the  defendants  who 
bad  made  default  entered  appearance  In  the 
lower  court  by  attorney,  and  were  therefore 
parties  to  the  proceeding  in  that  conrt  after 
the  first  appeal  was  dismissed,  and  before 
^e  second  appeal  was  taken.  During  that 
interval  of  time,  the  lower  court  had  Juris- 
diction to  proceed  to  make  final  distribution 

.among  all  the  parties  Involved  in  the  suit, 
and  all  of  them  are  now  In  this  court  under 
the  second  appeal. 

[4]  The  contention  that  the  abstract  was 
not  filed  In  time  for  the  second  term  after 
the  taking  of  the  first  appeal  is  entirely  with- 
out merit  in  view  of  our  holding  that  the 
second  appeal  was  proper.  It  is  not  claimed, 
nor  does  it  appear  on  the  record,  that  the  ab- 
stract was  not  filed  In  due  time  under  the 
second  appeal.  As  we  have  the  whole  case 
before  ns  on   plalutlfrs'    second   appeal,   it 

-would  seem  unnecessary  to  notice  appellee's 
motion   to   dismiss   an   independent  appeal 

.taken  by  his  codefendants.  Appellee's  mo- 
tions to  dismiss  are  therefore  overruled. 
[S]  2.  The  provision  of  the  Code  fixing 
the  Interest  of  the  surviving  spouse  in  the 
real  property  of  the  deceased  reads  as  fol- 
lows: "Sec.  3366.  One-third  in  value  of  all 
the  legal  or  equitable  estates  in  real  prop- 
erty possessed  by  the  husband  at  any  time 
during   the   marriage   which  has   not   been 

'  sold  on  execution  or  other  judicial  sale  and  to 
which  the  wife  has  made  no  rellnqulshm^it 

.of  her  right  shall  be  set  apart  as  her  prop- 
erty In  fee  simple  If  she  survive  him.  The 
same  share  of  real  estate  of  a  deceased  wife 
shall  be  set  apart  to  a  surviving  hus- 
band." The  contention  for  appellee  is  that 
the  surviving  spouse  takes  one-third  of  all 
xeal  property  of  which  the  deceased  had  a 
legal  or  equitable  title  during  the  coverture 
so  far  as  the  same  has  not  been  sold  on 
execution,  and  that  therefore,  as  In  the  case 
before  us,  decedent  held  the  legal  title  to  the 

'land  In  controversy,  one-third  In  value  of  such 
land   should  be  set  apart  to  her  surviving 

'husband,  leaving  the  mortgage  indebtedness 
to  be  satisfied  out  of  the  personal  estate  or 

■  out  of  the  remaining  two-thirds;   while  the 

■  contention  tor  appellants  is  that  In  deter- 


mining one-third  In  value  of  the  estate  in 
the  land  in  controversy  held  by  deceased 
during  coverture  which  the  survivor  Is  en- 
titled  to  take  as  dower,  the  mortgages  on 
the  land  existing  at  the  time  coverture 
commenced  must  be  deducted.  It  is  evident 
that  the  language  of  the  statute  is  not  suffl- 
clently  specific  to  determine  the  question 
without  the  aid  of  Judicial  construction  and 
the  construction  given  to  such  language  In 
determining  analogous  questions  Is  therefore 
to  be  given  considerable  weight 

The  first  pertinent  question  which  was 
determined  under  this  statutory  provision 
was  as  to  the  liability  of  the  dower  interest 
to  be  subjected  to  the  payment  of  the  debts 
of  the  deceased,  and  it  was  hdi  that  as 
the  survivor's  Interest  attached  during  cov- 
erture and  not  on  the  death  6t  the  owner, 
the  debts  of  the  estate  should  be  satisfied  out 
of  the  personal  property,  if  sufficient  and  if 
not  out  of  the  remaining  two-thirds  of  the 
real  property  which  would  pass  by  dece- 
dent to  heirs.  Mock  v.  Watson,  41  Iowa, 
241;    Kendall  v.  Kendall,  42  Iowa,  464. 

The  next  similar  question  to  arise  was  as 
to  the  liability  of  the  dower  interest  to  con- 
tribute in  the  extinguishment  of  a  purchase- 
money  mortgage  given  by  decedent  during 
coverture  in  which  the  survivor  had  not 
Joined,  and  It  was  held  that  the  dower  in- 
terest was  subject  to  such  contribution,  for 
the  reason  that  in  contemplation  of  law 
there  was  no  time  intervening  between  the 
execution  of  the  deed  by  which  the  land  was 
acquired  by  deceased  and  the  execution  of 
the  mortgage  thereon  for  the  purt^iase  price, 
and  that  the  inchoate  dower  right  attached 
only  to  the  land  subject  to  such  mortgage. 
Thomas  v.  Hanson,  44  Iowa,  651.  And  the 
same  principle  was  recognized  as  controlling 
where  the  deceased  had  acquired  property 
subject  to  a  mortgage  assuming  its  payment 
as  part  of  the  purchase  money.  Kemerer 
V.  Bournes,  63  Iowa,  178,  4  N.  W.  921.  It 
was  next  held  that,  where  the  survivor  had 
Joined  during  coverture  in  the  execution  of 
a  mortgage  releasing  dower,  the  interest  of 
such  survivor  is  subject  to  the  mortgage 
without  right  to  require  that  the  mortgage 
Indebtedness  be  first  satisfied  out  of  the  por- 
tion of  the  property  which  descends  to  the 
heirs;  the  court  saying  that  while  the  dower 
interest  is  exempted  from  the  liability  for 
unsecured  debts  because  in  contemplation 
of  the  law  the  survivor  had  no  voice  in  con- 
tracting them,  such  reason  fails  when  the 
survivor  has  Joined  In  executing  an  in- 
cumbrance upon  the  land.  Trowbridge  v. 
Sypher,  55  Iowa,  352,  7  N.  W.  567.  In  that 
case  it  is  suggested  that  the  share  given  to 
the  survivor  by  law  is  a  certain  fraction  in 
value,  and  that,  if  the  survivor  has  Joined 
during  coverture  In  executing  an  Incum- 
brance, such  Incumbrance  should  be  taken 
into  account  in  determining  the  value  of  the 
land  out  of  which  the  dower  Interest  is  to 
be  taken.    The  question  la  said  to  be  as  to 
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whether  by  the  mortgage  In  which  the  snr- 
viTor  has  Joined  the  distributive  share  has 
become  sabject  to  a  pro  rata  liabilltr  or  only 
to  a  secondary  liability,  and  that  this  ques- 
tion Is  quite  foreign  to  the  question  as  to 
whether  the  deceased  had  the  legal  title. 
In  the  case  Just  cited  we  think  that  the 
court  clearly  recognizes  a  doctrine  of  eq- 
uitable Interpretation  In  the  application  of 
the  statutory  langnage,  and,  while  there  was 
a  dissent,  the  reason  and  conclusion  of  the 
majority  has  been  adhered  to  in  subsequent 
cases.  See  McGlothlen  v.  Hite,  55  Iowa,  392, 
T  N.  W.  640;  Cionger  t.  Cook,  57  Iowa,  49,  10 
N.  W.  314;  WellB  r.  Wells,  57  Iowa,  410, 10 
N.  W.  824. 

The  nert  question  to  arise  was  as  to 
whether  the  survivor  had  any  dower  Interest 
In  land  acquired  by  decedent  during  cover- 
ture subject  to  a  condition  for  breach  of 
which  It  has  been  reconveyed  to  the  gran- 
tor without  the  spouse  Joining  therein,  and 
It  was  beld  that  in  such  a  case  no  dower 
right  remained  to  the  survivor.  Sullivan  r. 
Sullivan,  139  Iowa,  879,  ai7  N.  W.  1086,  22 
L.  R.  A.  (N.  S.)  691.  In  that  case  it  Is  said 
that  "dower  Is  favored  by  the  courts,  but  it 
Is  not  to  be  allowed  at  the  expense  of  clearly 
inequitable  results  unless  the  statute  clearly 
requires  it  Such  is  not  the  case  here.  The 
claim  of  dower  can  be  of  no  higher  quality 
than  the  seisin  of  the  husband  at  the  instant 
the  concurrence  of  such  seisin  and  the  wife's 
coverture  gave  It  birth.*'  Here,  again,  the 
rule  that  the  statute  should  be  given  an  eq- 
uitable Interpretation  Is  recognized. 

In  the  case  before  us  the  deceased  at 
the  beginning  of  the  coverture  was  seised  of 
the  legal  title  to  the  land  here  involved,  sub- 
ject to  mortgages.  At  no  time  during  the 
coverture  did  the  deceased  have  any  higher 
right  than  that  which  existed  when  cover- 
ture commenced.  Yet  we  think  it  is  one- 
third  in  value  of  this  interest — ^that  is,  the 
legal  title  subject  to  the  mortgages — to  which 
the  surviving  husband  is  entitled.  Surely  if 
the  survivor's  interest  Is  subject  to  purchase- 
money  mortgages,  it  should  be  for  a  similar 
reason  subject  to  mortgages  existing  on  the 
land  at  the  Inception  of  coverture.  In  either 
case  the  Inchoate  right  attaches  only  to  the 
Interest  which  the  deceased  held  during  cov- 
erture. While  the  decisions  on  similar  ques- 
tions in  other  states  «ire  not  in  entire  har- 
mony and  the  nature  of  the  dower  right  as 
recognized  in  the  dUTerent  states  must  affect 
the  decision  of  the  question,  yet  there  Is 
ample  authority  elsewhere  to  support  such 
a  conclusion  as  we  have  reached  under  our 
own  decisions.  See  Swalne  v.  Ferine,  S 
Johns.  Ch.  (N.  Y.)  482,  9  Am.  Dec  318;  Haw- 
ley  V.  Bradford,  9  Paige  Ch.  (N.  Y.)  200,  37 
Am.  Dec.  300;  Hartshorne  v.  Hartshorne,  2 
N.  3.  Bq.  349;  Woodhull  v.  Reid,  16  N.  J. 
Law,'  128;    Burrall  v.  Bender,  61  Mich.  608, 


28  N.  W.  731;  Dobbin  T.  Dobbin,  11  Ont 
(Can.)  634. 

We  reach  the  conclusion  that  the  lower 
court  erred  in  not  requiring  the  sati^action  of 
the  mortgages  out  of  the  proceeds  of  the 
land  before  setting  apart  to  the  defendant 
the  one-third  Interest  to  which  be  was  en- 
titled as  surviving  spouse,  and  the  case  ia 
remanded  to  the  lower  court  for  a  decree  in 
harmony  with  ttiis  opinion,  or  the  appellants 
may  have  a  decree  in  this  court  on  their  etefr 
tlon  to  do  so. 

Reversed. 


liANE-MOORB  LUMBER  CO.  T.  CITY  OP 
STORM  LAKB. 

(Supreme  Court  of  Iowa.     April  8,  1911.) 

1.  BviDKNCS    (J   866*)— Recokds— AirrBKim- 

OATION. 

A  book  was  sufficiently  identified  as  the 
ordinance  book  of  a  city  in  an  action  against 
It  to  restrain  its  action  under  an  ordinance 
where  it  was  ivoduced  hy  the  dty  clerk,  tbe 
proper  custodian,  who  identi6ed  it  as  the  orig- 
inal ordinance  baiA  of  the  city,  and  a  part  of 
the  records  of  his  office. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  S  1522;   Dec.  Dign  866.*] 

2.  MuniOIPAI,  CORFOKATIONS  (I  116*)— Oboi- 

NAWCE8— VALIDirr. 

That  a  city  overlooked  the  existence  of  an 
ordinance  under  the  belief  that  It  was  covered 
by  a  later  void  ordinance  would  not  aifect  its 
validity. 

[Ed.  Note. — Fbr  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  268-271;  Dec.  Dig. 
I  116.*] 

3.  MUNICIPAI,     COBFOSATIONS     (|     116*) — Ob- 

oiNARCES — REPBAXr— Effect  or  Void  Obdi- 

irANCZ. 

An  invalid  ordinance  could  not  operate  to 
impliedly  repeal  another  valid  ordinance. 

[Ed.  Note. — For  other  cases,  see  Moniciiitl 
CorporaUons,  Cent  Dig.  |{  268-271;  Dec.  Dig. 

4.  MuKioiPAX  Cobpobations  (I  114*)— Obdi- 

WANCES— VaLIDITT. 

An  ordinance  purporting  to  amend  a  void 
ordinance  is  itself  mvalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  263-265;  Dec.  Dig. 
S  114.*] 

5.  Municipal  Cobpobations  (|  115*) — Obdi- 

NANCES— RKPEAIt-REPEAL    OF    VOID     OKDI- 
HANCE— RE-ENACTKENT — VALIDITY. 

While  a  void  ordinance  need  not  be  re- 
pealed to  make  it  inoperative,  the  city  records 
may  be  cleared  by  formally  repealing  it  and 
enacting  a  valid  substitute  therefor  which  is 
complete  in  Itself,  and  does  not  depend  on  the 
void  ordinance,  and  it  is  immaterial  that  the 
coundl  supposed  the  void  ordinance  to  be  valid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig.  H  266^,  267;  Dec. 
Dig.  i  115.*] 

6.  Municipal  Cobpobations  ({  603*)— Okoi- 

NANCE*— CONSTBUOnON. 

An  ordinance  requiring  the  roofs  of  build- 
ings within  a  certain  district  to  be  "composed 
of  iron,  stone,  brick,  and  mortar  or  other  non- 
combustible  material"  does  not  require  the  roof 
to   be   constructed   throughout   of   iron,   stone. 
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etcir  It  exclude  a  roof  made  «t  lumber  over- 
laid with  fireproof  material. 

[Bd.  Note. — For  other  cases,  iee  Manicipal 
Ck>rporationa,  Cent  Dig.  S  1334;  Dec.  Dig.  g 
603.*] 

7.  MUSICBPAl,  COBPOKATIOHB  (8  603*)— "FlBE- 
PBOOF." 

The  term  "fireproof  ai  ased  in  an  ordi- 
nance reqairing  fireproof  roofs,  when  reason- 
ably construed,  means  a  roof  that  can  be  rea- 
aonably  depended  upon  to  resist  the  action  of 
ordinary  fires. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1334;    Dec.  Dig.  { 

6ce.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  3,  p.  2818.] 

&  MuNICrPAL  COBPOBATIONS  (f  603*)— Obdi- 
NANCES— AUTHOBITT — REGULATIIfO  BDILD- 
IN08. 

Under  Code  1897,  §  711,  authorizing  the 
prohibition  of  the  erection  of  buildings  within 
the  fire  limits  without  fireproof  roots,  a  city 
had  authority  to  require  the  roofs  to  be  com- 
XKMed  of  "iron,  stone,  bricic,  and  mortar  or 
other  noncombustible  materials";  the  owner 
having  a  choice  of  material. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1334;  Dec.  Dig.  i 
603.*] 

9.  MrwioiPAi,  CoBPOBATioNS  (8  625*)— Obdi- 

KANCKS— BnlLDIMO      REGULATIONS    —    REA- 
SONABLENESS. 

Code  1897,  8  711,  authorizing  cities  to 
prohibit  within  the  fire  limits  the  erection  of 
any  building,  unless  the  outer  walls  be  made  of 
bndt,  iron,  stone,  and  mortar  or  other  non- 
combustible  material  with  fireproof  roofs,  au- 
thorized an  ordinance  requiring  the  outer  walls 
Of  buildings  within  such  limits  to  be  of  iron, 
stone,  brick,  or  other  noncombustible  material, 
and  requiring  the  walls,  if  of  iron,  to  t>e  self- 
eupportinf,  and,  if  of  briclc,  to  be  at  least  eight 
inches  thick;  the  ordinance  not  being  nnrea- 
sonatrfe  or  oppressive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1378,  1379;  Dec. 
Dig.  8  625.»i 

10.  MuRiciPAL  Cobpobations  (8  603*)— Ob- 
DINANCES— Construction  —  Building  Ob- 
DiNANCE— "Self- Supporting  Ibon  Wall." 

Walls  consisting  of  an  "outer  frame  of 
timl>er  or  studding  upon  which  is  nailed  a 
sheathing  of  corrugated  iron"  is  not  a  "self- 
supporting  iron"  wall  within  an  ordinance  re- 
quiring the  walls  of  buildings  within  the  fire 
limits,  if  of  iron,  to  be  self-sum>orting. 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1334;  Dec  Dig.  8 
603.*] 

11.  Municipal  Cobpobations  (8  625*)— Obdi- 
NANcKs— Building  Ordinance  —  Reason- 
ableness. 

A  provision  of  an  ordinance  regulating  the 
construction  of  buildings  within  the  fire  limits 
which  requires  the  builder  to  obtain  a  permit 
from  the  mayor  is  not  anreasonable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1378,  1379;  Dec. 
Dig.  8  625.*] 

12.  Municipal  Cobpobations  (8  591*)— Po- 
lice PowEB — Delegation. 

An  ordinance  requiring  builders  construct- 
ing buildings  within  the  fire  limits  to  obtain 
a  permit  from  the  mayor  is  not  invalid  as  dele- 
gating the  legislative  power  of  the  council. 

[£}d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1310;  Dec.  Dig.  8 
501.*] 


Appeal  from  District  Court,  Bxiena  Vista 
County;    D.  F.  Coyle,  Judge. 

The  opinion  sufficiently  states  the  case. 
Affirmed. 

Healy,  Edson  &  Moulton,  for  appellant 
James  Deland,  for  appellee. 

WEAVER,  J.  The  plaintiff  alleges  that  it 
is  a  lumber  dealer,  and  as  such  for  a  consid- 
erable period  has  maintained  a  yard  or  place 
for  carrying  on  Its  business  on  the  west 
half  of  block^  14  in  the  city  of  Storm  Lake, 
Iowa,  and  at' the  commencement  of  this  suit 
was  erecting  a  shed  upon  said  premises  for 
the  shelter  and  storage  of  lumber ;  that  the 
city  has  Interfered  with  the  compretion  of 
said  structure,  and  compelled  plaintiCT's  em- 
ployes to  cease  their  labor  thereon,  and  is 
threatening  to  compel  the  entire  removal  of 
said  building.  .  This  Interference,  the  plaintiflf 
avers,  is  unlawful,  unreasonable,  and  without 
cause  of  authority,  and  it  demands  that  the 
city,  its  officers,  and  servants  be  enjoined 
therefrom.  For  answer  the  defendant  city 
admits  the  plaintiff's  ownership  of  the  prem- 
ises, and  the  maintenance  thereon  of  a  lum- 
ber yard.  It  says,  however,  that  the  build- 
ing which  plaintiff  is  proposing  to  erect  is  of 
wood  except  a  thin  covering  of  corrugated 
iron ;  that  its  site  is  within  the  fire  limits  of 
the  city,  and  that  the  erection  of  such  a 
building  within  said  limits  is  forbidden  by 
an  ordinance  enacted  August  22,  1885,  as  well 
as  by  ordinance  No.  20  of  February  6,  1900, 
and  by  amendments  thereto  enacted  April  8, 
1905,  and  February  3,  1909.  It  is  further  al- 
leged that  whatever  said  city  has  done  In  the 
premises  has  been  In  the  exercise  of  its  proper 
municipal  authority  and  the  enforcement  of 
its  laws  and  ordinances.  In  reply  plaintiff  de- 
nies the  validity  of  the  ordinances  relied  up- 
on by  the  defendant  On  application  of  the 
plaintiff  at  the  outset  of  this  controversy, 
a  temporary  injunction  was  Issued,  and,  as 
we  infer,  the  building  has  been  completed 
to  some  extent  during  the  pendency  of  the 
action.  Trial  being  had  to  the  court  upon 
the  Issues  thus  Joined,  a  decree  was  entered 
denying  the  relief  asked  and  dissolving  tbe 
temporary  injunction.    Plaintiff  appeals. 

As  erected,  tbe  shed  In  question  Is  of  wood- 
en frame  covered  on  the  sides  with  sheets 
of  galvanized  iron  nailed  directly  to  the  stud- 
ding. The  posts  stand  on  cement  piers;  the 
roof  is  covered  with  flooring  over  which  is  laid 
a  paper  composition.  The  shed  Is  I^shaped, 
standing  on  the  comer  of  the  block,  with  to- 
tal lineal  dimension  of  240  feet  Tbe  other 
half  of  the  block  is  occupied  by  business 
buildings  facing  in  the  opposite  direction. 
A  20-foot  alley  extends  through  the  block 
north  and  south.  The  authority  of  the  city 
to  prescribe  fire  limits  and  by  proper  legis- 
lation to  enact  reasonable  restrictions  and 
regulations  governing  the  erection  and  main- 
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.  tenance  of  bnildlngs  therein  Is  not  dented 
by  counsel.  Indeed,  it  is  obviously  one  of 
the  most  appropriate  subjects  for  the  exer- 
cise of  the  police  powers  of  municipal  gov- 
ernment. If,  then,  that  power  had  been 
properly  exercised  by  the  enactment  of  or- 
dinances prescribing  reasonable  regulations 
to  govern  the  erection  of  buildings  in  that 
part  of  the  dty,  and  the  plaintiff  was  about 
to  build  a  lumber  shed  in  disregard  there- 
of, the  city  did  not  exceed  its  authority  in 
arresting  the  progress  of  the  work,  and  the 
decree  entered  below  must  be  affirmed. 

1.  First  in  order  of  time  is  the  ordinance 
known  as  No.  41,  passed  August  22,  1885.  It 
prescribes  Are  limits  which  Include  block  14 
on  which  the  shed  in  controversy  stands, 
and  prohibits  the  erection  therein  of  any 
building  "unless  its  outer  walls  and  roof  are 
composed  of  iron,  stone,  or  brick,  and  mortar 
or  other  noncombustible  material."  It  fur- 
ther provides  that,  before  erecting  any  build- 
ing within  said  limits,  the  owner  must  make 
written  application  to  the  mayor  for  a  per- 
mit describing  the  proposed  structure,  and 
that  violation  of  such  regulation  shall  be 
deemed  a  misdemeanor.     The  regularity  of 

,  the  passage  and  publication  of  this  ordinance 
is  not  seriously  questioned.  It  appears,  how- 
ever, that  in  tlie  year  1900  there  was  an  at- 
tempt to  codify  or  to  revise  or  compile  the 
ordinances  of  the  city,  and  as  a  part  of  that 
scheme  Ordinance  No.  20  pf  February  6,  1900, 
was  enacted,  or  attempted  to  be  enacted, 
covering  much  of  the  same  subject-matter  as 
the  former  ordinance  No.  41.  But  it  is  con- 
ceded that  fatal  defects  are  shown  in  the 
passage  of  Ordinance  No.  20,  and  it  never 
became  legally  enforceable,  though  until  tlilB 
action  was  brought  Its  validity  appears  nev- 
er to  have  been  questioned.  It  would  further 
seem  that  from  the  date  of  this  attempted  re- 
vision the  earlier  ordinances,  though  never 
formally  repealed,  were  lost  sight  of  or 
regarded  as  obsolete  until  in  the  trial  below 
No.  41,  above  mentioned,  was  rediscovered  in 
an  earlier  record  book  which  had  fallen  into 
disuse.  The  book  is  more  or  less  dilapidated, 
and  some  of  Its  original  pages  are  missing, 
and  it  is  argued  for  appellant  that  its  identi- 
ty as  a  part  of  the  (^dal  records  of  the  city 
lias  not  been  established.  But  the  objection 
is  not  well  taken.  [1]  It  was  produced  by 
the  proper  custodian,  the  city  clerk,  who 
identifies  it  as  the  "original  ordinance  book 
of  Storm  Lake"  and  "part  of  the  records  of 
the  city  clerk's  office,"  and  this  is  clearly 
sufficient.  [2]  The  mere  fact  that  the  dty 
acting  on  the  supposition  that  the  same  sub- 
ject-matter was  covered  or  provided  for  by 
the  later  void  ordinance  bad  overlooked  the 
existence  of  Ordinance  No.  41  would  not  in 
our  Judgment  affect  its  validity,  or  deprive  it 
of  enforceable  character  if  any  it  originally 
had.  It  may  be  conceded  tliat,  if  Ordinance 
No.  20  whicli  attempted  to  cover  the  same 
subject-matter  bad   been   properly   enacted, 


it  would  have  worked  a  repeal  oT  Ordinance 
No.  41  by  implication,  [3]  but  it  would  bor- 
der upon  the  absurd  to  say  that  a  proix>8ed 
ordinance  which  never  acquired  life  or  valid- 
ity because  never  legally  enacted  may  yet 
operate  as  an  implied  repeal  of  another  or- 
dinance duly  passed  and  entered  upon  the 
city  records.  Of  the  further  question  wheth- 
er the  old  ordinance  Is  void  as  being  unrea- 
sonable or  in  excess  of  the  power  confer- 
red by  the  statute  we  shall  have  occasion  to 
speak  in  another  connection. 

2.  As  we  have  already  noted,  the  omission 
of  certain  statutory  formalities  in  its  passage 
rendered  Ordinance  No.  20  of  no  validity, 
and,  if  the  defense  in  this  case  rested  alone 
upon  that  particular  piece  of  municipal  leg- 
islation, the  right  of  plaintiff  to  relief  might 
have  to  be  admitted.  But  it  Is  pleaded  and 
proved  that  another  ordinance  upon  this  sub- 
ject and  spoken  of  as  the  first  amendment  to 
ordinance  No.  20,  and  already  referred  to  In 
this  opinion,  was  enacted  under  date  of  April 
8,  1906.  Omitting  merely  formal  parts, 
this  ordinance  reads  as  follows: 

"Be  it  ordained  by  the  council  of  the  dty 
of  Storm  Lake,  Iowa: 

"That  section  one  (1)  of  Ordinance  Number 
Twenty  (20)  of  the  dt?  of  Storm  Lake,  Iowa, 
passed  February  6th,  1900,  and  published 
in  pamphlet  form  May  7th,  1900,  and  record- 
ed on  pages  41  and  42  of  the  ordinance  rec- 
ord of  the  dty  of  Storm  Lake,  Iowa,  and 
which  reads  as  follows: 

"  'Section  1.  That  no  buUdlng  nor  any  ad- 
dition to  any  building  shall  be  moved  into 
or  erected  except  with  the  outer  walls  and 
roof  composed  of  iron,  stone,  brick  and  mor- 
tar or  other  noncombustible  material  In  the 
part  of  said  incorporated  town  descril>ed  as 
follows:  All  of  blocks  numbered  14,  15,  22 
and  23,  except  the  east  half  of  block  15  of 
said  town,  in  the  county  of  Buena  Vista  and 
state  of  Iowa,  and  described  on  the  recorded 
plat  of  said  town.  Nor  sliall  any  building 
now  erected  and  standing  in  the  above-de- 
scribed limits  l>e  r^noved  to  or  established 
in  any  other  part  of  said  limits  unless  its 
outer  walls  and  roof  are  composed  of  iron, 
stone,  brick  and  mortar  or  other  noncom- 
bustible material  as  above  apedfled.  And 
such  walls  if  of  iron  shall  be  self-supporting 
and  if  of  stone  or  brick  and  mortar  not  less 
than  eight  inches  in  thickness,  and  all  roofs 
of  any  such  buildings  so  erected  or  removed 
as  aforesaid  in  said  limits  shall  be  composed 
of  slate,  iron,  stone  or  some  noncombustible 
material,' 

— be  and  the  same  ta  hereby  repealed,  and 
the  following  is  hereby  enacted  in  its  stead 
and  to  take  the  place  of  said  section  one  in 
said  ordinance: 

"  'SecUon  1.  That  it  shall  be  unlawful  for 
any  person  or  persons,  co-partnership,  com- 
pany or  corporation  to  build,  erect,  place  or 
move  witliin  the  following  described  limits 
to  wit:    All  of  blocks  fourteen  (14)  flfteen 
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(15),  twenty-two  (22)  and  twenty-three  (23) 
in  the  city  of  Storm  Lake,  Iowa,  according  to 
the  recorded  plat  thereof,  any  building,  part 
of  a  building  or  any  addition  to  any  building 
now  or  hereafter  located,  thereon  except  with 
the  outer  walls  and  roof  composed  of  iron, 
stone,  brick  and  mortar,  or  other  noncombus- 
tlble  material ;  neither  shall  any  frame  build- 
ing be  removed  from  any  other  part  of  the 
city  into  said  limits,  nor  from  one  part  of 
the  said  limits  to  any  other  part  of  the  same, 
nor  shall  any  building  within  said  limits  that 
has  been  destroyed  by  Are  In  part  or  other- 
wise be  repaired  bo  as  to  Increase  its  size  in 
any  manner,  and  no  building  be  erected  or 
moved  within  said  limits  having  a  wood  cor- 
nice in  whole  or  In  part,  and  It  shall  be  the 
duty  of  the  councU  to  by  resolution  order 
injunction  proceedings  commenced  in  the 
name  of  the  dty  against  any  person  or  per- 
sons, firm,  copartnership,  company  or  cor- 
poration who  seeks  to  erect  or  establish  any 
snch  building  or  addition  thereto  or  who 
hereafter  may  erect  or  establish  any  such 
building  or  addition  thereto  in  violation  of 
this  ordinance.'" 

[4]  If  this  ordinance  were  to  be  considered 
as  a  mere  amendment  to  the  void  Ordinance 
No.  20  and  no  more.  It  would  at  once  be  open 
to  the  obvious  objection  that,  if  the  latter  be 
confessedly  Invalid,  the  amoidment  thereto 
must  also  be  invalid.  [B]  But  there  Is  no 
sound  reason  -  for  saying  nor  has  any  au- 
thority been  suggested  for  holding  that, 
while  a  void  ordinance  need  not  be  repealed 
to  render  it  ineffective,  a  dty  councU  may 
not  clear  its  records  1^  formally  repealing 
It  and  oiactlng  a  valid  substitute  therefor. 
A  reading  of  this  ordinance  of  1906  shows 
that  this  }s  Its  real  nature  and  effect  It 
embodies  and  redtes  a  verbatim  copy  of  sec- 
tion 1  of  Ordinance  No.  20,  and  proceeds  to 
declare  that  "the  same  is  hereby  repealed." 
This  Is  followed  by  a  statement  of  the  regu- 
lations adopted  in  place  of  those  contained  In 
the  repealed  enactment  This  ordinance  Is 
complete  in  itself.  No  reference  need  be 
made  to  Ordinance  No.  20  to  understand  Its 
meaning.  It  describes  the  fire  limits,  states 
the  conditions  to  be  observed  In  the  erection 
of  buildings  therein,  and  names  a  remedy  to 
be  pursued  In  the  event  of  any  violation  of 
Its  provisions.  It  Is  broad  enough  and  com- 
plete enough  to  stand  alone,  and,  if  It  be  oth- 
erwise sufficient,  the  fftct  that  the  council 
supposed  Ordinance  No.  20  to  be  valid  and 
the  repeal  of  some  of  its  provisions  to  be 
necessary  to  the  proper  effect  of  the  later 
ordinance  is  not  a  matter  of  material  conse- 
quence. 

3.  The  proposition  advanced  with  most  ap- 
parent confidence  by  counsel  for  appellant  Is 
that  even  if  the  ordinances  of  1885  and  1905, 
either  or  both,  be  held  to  have  been  enacted 
In  due  form,  they  are  nevertheless  void  for 
unreasonableness,  and  as  being  in  excess  of 
the  powers  vested  In  the  city.  Under  the 
Ode  of  1873,  i  457,  in  force  at  the  date  of 


the  earlier  ordinance,  dUes  and  towns  were 
authorized  to  establish  fire  limits,  and  to 
prohibit  the  erection  therein  of  any  building 
"unless  the  outer  walls  thereof  be  made  of 
brick  and  mortar  or  iron  and  stone  and  mor- 
tar." B7  the  Oode  of  1S97,  i  711,  in  force 
at  the  date  of  the  later  ordinance,  this  pow- 
er is  somewhat  enlarged  and  authority ^iven 
to  prohibit  within  the  fire  limits  the  erection 
of  any  building  "unless  the  outer  walls  be 
made  of  brl<^,  iron,  stone,  mortar  or  other 
noncnmbnstlble  material  with  fireproof  roofs 
and  to  provide  for  the  removal  of  any  struc- 
ture erected  contrary  to  such  prohibition." 
It  will  be  observed  that  the  section  quoted 
from  the  CJode  of  1873  authorized  the  dty  to 
prohibit  the  erection  of  any  building  unless 
the  "outer  walls"  are  made  of  certain  desig- 
nated materials,  and  makes  no  express  refer- 
ences to  the  roof  of  such  building,  and  It  is 
urged  that.  In  so  far  at  least  as  the  ordi- 
nance of  1886  prescribes  that  roofs  of  buUd- 
IngB  within  the  fire  limits  shall  be  composed 
of  slate,  iron,  stone,  or  some  metallic  sub- 
stance, it  was  unauthorized.  Were  It  neces- 
sary to  dedde  that  question  here  it  would  be 
at  least  open  to  argument  whether,  without 
undue  violence  of  construction,  we  might 
properly  hold  that  the  power  to  regulate  the 
construction  of  roofs  was  impliedly  granted 
by  this  statute,  but  the  point  Is  not  vital  to 
the  present  case,  and  for  the  purposes  of  the 
argument  we  may  concede  that.  In  so  far  as 
the  ordinance  of  1885  attempted  to  control 
the  construction  of  roofs,  It  was  ineffective; 
But  that  objection  is  not  fatal  to  other  pro- 
visions of  the  ordinance  to  which  we  shall 
hereinafter  more  specifically  refer.  Assum- 
ing, then,  that  the  Code  of  1873  conferred  no 
authority  upon  the  dty  to  prescribe  the  kind 
of  roofs  to  be  erected  within  fire  limits,  that 
point  cannot  be  made  against  the  ordinance 
of  1906  enacted  under  the  authority  of  the 
Code  of  1897. 

[I]  We  are  met  tore,  however,  by  the  further 
objection  that  granting  the  authority  to  the 
Legislature  upon  the  subject  this  latter  ordi- 
nance enlarges  upon  the  statute  and  goes  be- 
yond the  power  so  conferred  in  that,  instead 
of  a  simple  requirement  for  fireproof  roofs, 
It  assumes  to  require  roofs  to  be  made  of 
spedflcally  named  materials,  "iron,  stone, 
brick  and  mortar  or  other  noncombustlble  ma- 
terials." This  It  Is  said  exdudes  the  idea  of 
a  roof  made  Oif  lumber  overlaid  with  fire- 
proof covering,  and  compels  the  builder  to 
construct  it  throughout  of  "Iron,  stone,  brick, 
and  mortar  or  other  noncombustlble  materi- 
al," a  thing  which  Is  never  done,  and  is  whol- 
ly Impracticable  In  towns  and  dties  of  the 
size  of  Storm  Lake.  We  do  not  so  read  or 
interpret  the  ordinance.  The  word  "roof" 
may,  of  course,  be  given  the  comprehensive 
meaning  suggested  by  counsel  and  made  to 
indude,  not  only  the  covering  which  is  ex- 
posed to  the  elements  from  without,  but  also 
the  rafters  or  beams  which  support  it  and  the 
Inner  covering  or  sheeting  over  which  It  is 
spread.    But  such  Is  not  its  universal,  nor 
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evai  Its  most  ordinary,  signification.  If  we 
hear  one  speak  of  a  "tin  roof,"  a  "slate  roof," 
a  "tile  roof,"  or  "Iron  roof,"  it  does  not  con- 
vey to  our  minds  a  roof  composed  in  all  Its 
parts  of  tin,  slate,  tile,  or  Iron,  but  a  roof 
the  outside  or  exposed  surface  of  which  is 
composed  of  the  material  mentioned,  and  this 
in  01^  Judgment  is  the  effect  to  be  given  to 
the  ordinance.  [7]  The  term  "fireproof"  is 
to  be  reasonably  construed,  and  means  one 
that  can  be  reasonably  depended  upon  to  re- 
sist the  action  of  ordinary  fires.  Chimene  v. 
Baiter,  32  Tex.  Civ.  App.  520,  75  S.  W.  330. 

[I]  Nor  is  there  any  excess  of  municlpcd 
power  in  specifying  certain  materials  to  be 
used  in  constructing  roofs,  for  the  same  clause 
indudes  "other  noncombustible  material," 
leaving  the  builder  to  his  choice  so  long  as 
the  material  selected  may  fairly  be  consid- 
ered noncombustible.  The  plaintiff  makes  no 
claim  that  the  roof  in  controversy  is  of  that 
character,  and  if,  as  we  are  disposed  to  hold, 
the  ordinance  of  1905  is  a  valid  enactment, 
the  city  had  the  right  to  object  to  its  con- 
struction and  to  adopt  suitable  measures  to 
make  its  objection  effectual. 

[I]  Returning  now  to  the  original  Ordi- 
nance No.  41  and  eliminating  as  invalid  so 
much  thereof  as  assumes  to  prescribe  regula- 
tions as  to  the  roofs  of  buildings,  we  have 
left  therein  a  provision  that  the  outer  walls 
of  buildings  erected  within  the  fire  limits 
must  be  of  iron,  stone,  brick,  or  other  non- 
combustible material.  Thus  tax  the  ordi- 
nance follows  the  language  of  the  statute 
and  th^i  proceeds  to  say  that  such  walls, 
if  of  iron,  must  be  self-supporting,  and,  if 
of  brl(^  or  stone,  must  be  at  least  ei^t 
inches  in  tJiickness.  These  provisions  come 
fairly  within  the  general  terms  of  the  power 
given  by  the  statute,  and  do  not  appear  to 
be  unreasonable  or  oppressive. 

[10]  We  must  then  determine  whether  an 
outer  frame  of  timber  or  posts  or  studding 
upon  which  is  nailed  a  sheathing  of  corrugat- 
ed iron  is  a  "self-supporting  iron"  wall  with- 
in the  meaning  of  the  ordinance.  To  so  hold 
would  be  to  perpetrate  a  mere  play  upon 
words;  With  as  much  reason  covld  the  build- 
er inclose  'his  building  with  canvas  nailed  to 
the  framework,  and  insist  that  such  canvas 
constitutes  a  "self-supporting"  outer  wall. 
To  give  the  regulation  such  construction  is 
to  rob  it  of  all  practical  use  or  value.  Un- 
der it  a  person  could  erect  the  veriest  fire- 
trap  in  the  center  of  the  most  closely  built 
business  section  of  the  city,  and  by  hanging 
upon  its  combustible  frame  a  thin  skin  of 
iron,  offering  little,  if  any,  practical  resist- 
ance to  the  spread  of  flames,  successfully  op- 
pose any  effort  to  prevent  the  consummation 
of  his  purpose.  It  is  very  certain  that  no 
such  ineffectual  regulation  was  intended  by 
the  council,  and  the  courts  will  not  indulge 
in  any  strained  interpretation  of  the  language 
of  the  ordinance  to  render  it  abortive.  As 
we  have  said  of  the  roof  of  appellant's  lum- 


ber shed  so  we  must  say  of  its  walls — they 
do  not  conform  to  the  prescribed  regulations 
— and  the  conclusion  of  the  trial  court  tbat 
no  sufficient  showing  for  an  injunction  was 
made  must  be  sustained. 

[11]  It  should  perhaps  be  noted  that  tbe 
provision  of  the  ordinance  requiring  the 
builder  to  obtain  a  permit  from  the  mayor 
before  entering  upon  the  improvement  is  as- 
sailed as  unreasonable,  and  as  also  being  an 
attempt  to  delegate  to  the  mayor  tbe  l^sla- 
tive  power  of  the  council.  It  appears  to  ns 
to  be  a  mere  matter  of  administration  against 
which    no   valid    objection   can    be   raised. 

[12]  When  an  ordinance  of  this  kind  has 
been  passed,  some  officer  must  t>e  empowered 
to  attend  to  its  enforcement.  It  is  for  the 
protection  of  the  buUder  as  well  as  the  public 
that  his  plans  be  examined  and  approved  in 
advance,  and  the  naming  of  the  mayor  as 
the  proper  officer  for  that  purpose  and  au- 
thorizing him  when  satisfied  that  the  pro- 
posed structure  conforms  to  the  ordinance 
to  issue  a  permit  therefor  is  an  appropriate, 
if  not  necessary,  method  of  securing  proper 
observance  of  its  provisions.  The  ordinance 
is  not  one  which  as  counsd  say  seeks  to 
"tear  down  and  destroy."  The  appellant's 
lumber  yard  at  this  place  antedates  all  tLe 
ordinances  in  question,  and  the  city  Is  as- 
serting no  right  to  interfere  therein.  It  did 
have  the  right  to  say  to  the  appellant  by  Its 
ordinance  that  no  further  building  or  struc- 
ture should  be  erected  at  that  place  except  in 
conformity  with  the  specified  regulations, 
and  it  was  equally  within  its  authority  to  pro- 
vide appropriate  measures  to  enforce  them. 
In  such  matters  public  rights  and  public  safe- 
ty are  of  first  consideration,  and  indlTidual 
rights  must  be  exercised  in  subordination 
thereto. 

The  decree  of  the  district  court  was  right; 
and  it  is  affirmed. 


UNION  BANE  OF  BRIDGBWATER  t. 

SPIES. 
(Supreme  Court  of  Iowa.    April  11,  1911.) 

1.  Bn,i.s   AUD   Notes   (S  196*)— Indobseks— 
Statutes. 

Code  Supp.  19075  *  3060a41,  provlcka  that, 
wlien  an  instrument  u  payable  to  the  order  of 
two  or  more  payees  or  Indorsers  who  are  doc 
partners,  all  must  indorse,  unless  the  one  in- 
dorsing has  authority  to  indorse  for  the  othpra. 
Section  3060a8  provides  that  a  note  payable 
to  one  or  some  of  tbe  several  payees  is  payable 
to  the  Older  of  any  one,  and  is  neKOtiable.  .V 
note  was  made  payable  to  the  "R.  M.  lAte  Ins. 
Co.  or  H.  B."  Held  not  within  section  30«'i0- 
a41,  aa  it  was  not  payable  to  two  or  more 
payees  or  their  order,  but  to  either  one  of  two 
payees,  and  was  therefore  negotiable  on  the 
indorsement  of  one  payee. 

[Ed.   Note.— For  other  cases,  see   Bills   and 
Notes,  Dec.  Dig.  {  196.*] 

2.  Bills   and   Notes   (j  164*)— Neqotiabii.- 
ITT — Statutes. 

Code  Supp.  1907,  {  3060al  proTides  that  a 
negotiable  instrument  must  contain  an   aocoo- 


*For  other  cases  see  same  topic  and  section  NUMBEB  In  Dao.  Dig.  ft  Am.  Dig.  Key  No.  Bsrles  k  Rw^  Indexas 
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ditional  promise  or  order  to  pay  •  ■am  certain 
in  money.  Section  3000a3  says  that  a  promise 
is  unconditioaal,  though  coupled  with  an  indi- 
cation of  a  particular  fund  out  of  which  re- 
imbnrsement  is  to  be  made,  or  a  particular  ac- 
count to  be  debited  with  the  amount.  Section 
3060a5  provides  that  a  provision  in  an  in- 
strument, authorizing  a  sale  of  collateral  se- 
curity in  case  it  is  not  paid  at  maturity,  or  a 
c<mf«Mion  of  judgment,  or  a  giving  the  holder 
an  election  to  require  something  to  be  done  in 
lieu  of  payment  of  money,  shall  not  affect  the 
negotiability.  A  note  provided  that,  in  case  of 
the  death  of  insnred  before  maturity,  the 
amount  of  the  note,  with  interest,  should  be 
deducted  from  the  amount  of  a  life  insurance 
policy.  Held,  the  note  was  covered  by  provi- 
sions of  section  3060a3,  as  it  indicated  a  par- 
ticular fund  out  of  which  the  holder  was  to 
reimburse  himself,  and  also  within  the  spirit 
of  section  3060a5. 

[U.  Note. — For  other  .cases,  see  Bills  and 
Notes,  Cent  Dig.  H  411-417;  Dec.  Dig.  { 
ie4.*J 

Appeal  from  District  Court,  Cass  County; 
B.  B.  Woodruff,  Judge. 

Salt  on  a  promisaory  note.  There  was  a 
directed  verdict  for  tbe  plaintiff  and  judg- 
ment tbereon.  Tbe  defendant  appeals.  Af- 
firmed. 

Meyers  &  Spies,  for  appellant  WiUard  & 
Wlllard,  for  appellee. 

SHERWIN,  O.  J.  One  Hugh  Blackman 
was  a  soliciting  agent  of  the  Royal  Mutual 
Ldfe  Insurance  Company  of  Des  Moines, 
Iowa.  On  the  13th  of  December,  1906,  the 
defendant  signed  a  note  for  $268,  payable 
to  the  Royal  Mutual  Life  Insurance  Com- 
pany, or  Hugh  Blackman,  and  due  in  30 
days,  and  delivered  the  same  to  Mr.  Black- 
man.  On  the  21st  of  December,  the  plain- 
tiff bought  the  note  of  Blackman,  who  duly 
indorsed  it  and  delivered  it  to  the  bank. 
The  note  contained  the  following'  provision : 
"In  case  of  the  death  of  the  Insured  before 
this  note  falls  due,  the  above  amount  with 
interest  shall  be  deducted  from  the  amount 
of  the  policy."  The  defendant  pleaded  that 
the  note  was  procured  by  the  fraud  of  Black- 
man,  that  Blackman  bad  fraudulently  chang- 
ed answers  made  by  the  defendant  In  his 
written  application  for  the  policy  In  ques- 
tion, and  that  Blackman  had  orally  agreed 
that  the  note  would  be  returned  to  the  de- 
fendant if  he  was  not  satisfied  with  the 
policy. 

The  appellant's  most  Insistent  claim  Is  that 
the  plaintiff  failed  to  prove  that  it  was  the 
owner  of  the  note  in  suit,  and  in  support  of 
this  claim  he  cites  and  relies  on  Code  Sup- 
plement, i  3060a41,  and  authorities  to  which 
we  shall  hereinafter  refer.  Section  3060a41 
provides :  "That  where  an  instrument  Is  pay- 
able to  the  order  of  two  or  more  payees  or 
indorsers  who  are  not  partners,  ail  must  In- 
dorse unless  the  one  indorsing  has  authority 
to  indorse  for  the  others."  [1]  It  Is  mani- 
fest that  the  note  before  us  does  not  fall 
within  the  terms  of  the  statute,  for  the  rea- 
son that  it  was  not  made  payable  to  two  or 


more  payees  or  to  their  order.  It  was  made 
payable  to  either  one  of  two  payees,  and  un- 
der Code  Supp.  {  8060a8,  Its  indorsement  by 
either  one  of  the  payees  named  therein  would 
pass  title.  Under  the  last-named  provision 
of  the  statute,  a  note  made  payable  to  one 
or  some  of  several  payees  Is  payable  to  the 
order  of  any  of  the  payees  named,  and  is  ne- 
gotiable. Selover's  Negotiable  Instruments 
Law,  {  54;  Norton  on  Bills  and  Notes,  p. 
60;  Crawford,  Neg.  Insts.  (  27;  Bank  v. 
Llghtner,  74  Kan.  736,  88  Pac.  69.  In  Mc- 
Namee  v.  Carpenter,  56  Iowa,  276,  9  N.  W. 
218,  and  Gordon  v.  Anderson,  83  Iowa,  224, 
49  N.  W.  86,  12  Ifc  R.  A.  483,  32  Am.  St  Rep. 
302,  .relied  upon  by  the  appellant,  the  notes 
were  payable  to  several  jointly,  and  hence 
the  cases  are  not  authority  against  the  rule 
here  announced.  Moreover,  the  evidence  in 
this  case  shows  the  absolute  ownership  of 
the  note  to  be  in  the  plaintiff  without  any 
question. 

The  appellant  further  contends,  or,  at 
least  we  so  understand  his  argument  that 
the  provision  In  the  note  for  a  deduction  of 
the  amount  due  thereon  from  the  policy, 
should  the  maker  die  before  the  note  became 
due,  made  It  nonnegotlable,  and  hence  sub- 
ject to  his  defenses.  But  his  position  can- 
not be  sustained  without  overriding  the  stat- 
ute: A  negotiable  Instrument  Is  therein  de- 
fined as  follows,  so  far  as  material  here:  It 
"must  contain  an  unconditional  promise  or 
order  to  pay  a  sum  certain  in  money."  Code 
Supp.  3060al. 

Does  the  stipulation  in  the  note,  to  which 
we  have  referred,  render  It  nonnegotlable?  .^ 
We  are  of  the  opinion  that  the  question  Is 
answered  In  the  negative  by  two  provisions 
of  the  statute.  Section  3060a3  says  that  "a^^ 
promise  Is  unconditional,  though  coupled? 
with  (1)  an  indication  of  a  particular  fund 
out  of  which  reimbursement  Is  to  be  made, 
or  a  particular  account  to  be  debited  with 
the  amount,  or  (2)  a  statement  of  the  trans- 
action which  gives  rise  to  the  Instrument" 
Again,  section  3060a6  provides  that  certain 
things  therein  enumerated  shall  not  affect 
the  negotiability  of  An  instrument  and  says 
that  a  provision  authorizing  the  sale  of  col- 
lateral security  In  case  the  Instrument  is 
not  paid  at  maturity,  or  authorizing  a  con- 
fession of  judgment  or  giving  the  holder  an 
election  to  require  something  to  be  done  In 
lieu  of  payment  of  money,  shall  not  affect 
the  negotiability.  [2]  We  think  the  provi- 
sion in  this  note  is  clearly  covered  by  sec- 
tion 3060a3,  for  the  reason  that  it  does  no 
more  than  to  provide  tbat,  in  the  event  of 
the  death  of  the  maker  before  it  l>ecome8 
due,  the  amount  due  thereon  may  be  taken 
from  the  Indebtedness  of  the  insurance  com- 
pany to  him,  and  thus  Indicating  a  particu- 
lar fund  out  of  which  the  holder  is  to  re- 
imburse himself.  We  also  think  the  spirit 
and  Intent  of  section  3060a5  clearly  applies 
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to  the  provision  under  consideration.  Oar 
condnslon  Is  that  the  note  was  negotiable. 
While  other  questions  are  argued,  we  do  not 
consider  them  In  any  way  controlling. 

The  defendant's  principal  contentions  are 
that  the  title  to  the  note  did  not  pass  to  the 
bank  by  the  Indorsement  of  Blackman,  and 
that  the  note  was  not  negotlaMe  because  of 
Its  terms.  As  both  of  these  propositions  are 
untenable,  It  Is  apparent  that  the  court 
rightly  directed  a  verdict  for  the  plaintiff. 

Affirmed. 


TOUNGMAN  v.   SALVAGE. 

(Supreme  Court  of  North  Dakota.     March  18, 
19U.) 

(Bvllai**  hf  t^  Court.) 
Bawkbcptct  (S  418*)  —  Dischasge  —  Cr.Ams 

£2XCEPTED. 

A  refusal  of  a  discharge  in  bankruptcy  la 
res  Judicata  as  to  the  right  to  a  discharge  as 
to  all  claims  scheduled  and  provable  against  the 
estate  of  the  bankmpt.  But,  where  several 
years  later  second  proceedings  in  bankruptcy 
are  instituted  by  such  bankrupt,  and  such 
claims  are  therein  scheduled,  it  is  the  duty  of 
the  creditor  who  desires  to  rely  on  such  former 
adjudication  to  plead  the  same,  or  otherwise 
call  it  to  the  attention  of  the  bankruptcy  court; 
and  if  he  fails  to  do  so,  and  a  general  discharge 
is  granted  in  the  second  proceedings,  the  state 
court  must  give  effect  thereto  in  any  proceed- 
ing thereafter  brought  to  enforce  the  payment 
of  such  claim. 

[EM.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  418.*] 

Appeal  from  District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  C.  B.  Youngman  against  Freder- 
ick E.  Salvage.  From  a  certain  order,  plain- 
tiff appeals.    Affirmed. 

Robert  M.  Pollock  and  L.  L.  Twichell,  for 
appellant.  Engerud.  Holt  &  Frame,  for  re- 
spondent 

FISK,  3.  The  facts  necessary  to  an  under- 
standing of  the  question  Involved  on  this  ap- 
peal are  not  In  dispute  and  briefly  stated  are 
as  follows:  In  April,  1900,  appellant  duly  re- 
covered a  judgment  a^lnst  respondent  in  a 
justice  court  of  Cass  county  for  the  sum  of 
7206.80,  which  judgment  was  thereafter,  and 
on  July  6,  1900,  duly  transcripted  and  dock- 
eted In  the  office  of  the  clerk  of  the  district 
court  of  such  county,  where  it  still  remains 
unsatisfied  of  record.  In  January,  1902,  re- 
spondent filed  in  the  office  of  the  clerk  of  the 
United  States  District  Court,  In  and  for  the 
district  of  North  Dakota,  his  petition  in  due 
form,  praying  to  be  adjudged  a  bankrupt,  and 
at  the  same  time  filed  with  such  clerk  In  due 
form  his  schedule  of  assets  and  liabilities, 
and  among  the  liabilities  thus  scheduled  was 
the  judgment  aforesaid.  In  due  time  said 
court  made  its  order  and  judgment  that  the 
petition  of  respondent  praying  for  a  dis- 
charge from  his  debts  and  liabilities  be  de- 


nied, and  such  discharge  as  a  bankrupt  refus- 
ed for  reasons  stated.  In  May,  1006,  re- 
spondent filed  his  second  petition  In  such 
court,  praying  to  be  adjudged  a  bankrupt,  and 
also  at  such  time  filed  his  schedule  of  assets 
and  liabilities  as  required  by  law.  Including 
In  such  schedule  the  judgment  aforesaid. 
Appellant  did  not  prove  his  said  claim,  nor 
present  the  same  in  such  second  bankruptcy 
proceedings ;  nor  did  he  take  any  part  there- 
in whatsoever.  Thereafter,  and  on  Jaly  30. 
1966,  the  said  District  Court  of  the  United 
States  In  due  form  made  its  order  and  Judg- 
ment, wherein  It  adjudged  that  respondent 
be  discharged  from  all  debts  and  claims 
which  were  made  provable  by  the  bankruptcy 
acts  of  the  United  States  existing  at  the 
date  of  filing  such  second  petition  in  bank- 
ruptcy, excepting  such  debts  as  were  by  law 
excepted  from  the  operation  of  a  discharge 
in  bankruptcy.  Thereafter,  and  in  the  month 
of  September,  1909,  appellant  caused  execu- 
tion to  Issue  on  such  judgment,  under  which 
execution  the  sheriff  levied  ui>on  certain  real 
property  of  respondent's.  Thereupon  the  dis- 
trict court  of  Cass  county,  on  application  of 
respondent  and  on  due  notice  to  appellant, 
made  its  order  to  the  effect  tliat  the  dis- 
charge in  bankruptcy  secured  as  aforesaid 
operated  to  discharge  respondent  from  lia- 
bility on  account  of  such  judgment 

This  appeal  is  from  the  order  tbus  made, 
and  the  sole  question  for  determination  is 
the  correctness  thereof. 

Appellant's  contention  in  brief  is  that  the 
right  of  the  bankrupt  to  be  discharged  from 
such  debt  was  fully  adjudicated  In  the  first 
bankruptcy  proceedings,  and  that  the  judg- 
ment therein  denying  such  discharge  is  res 
adjudicata,  and  that  appellant  may  In  this 
proceeding  urge  such  former  adjudication  in 
bar  of  respondent's  claim  that  he  was  dis- 
charged from  such  debt  by  the  adjudication 
in  such  second  bankruptcy  proceedings.  In 
other  words.  It  is  hla  contention  that  the 
judgment  In  question  was,  in  legal  operation, 
excepted  from  the  discharge  in  the  second 
bankruptcy  proceedings,  although  such  debt 
is  not  Included  within  the  debts  expressly  ex- 
cepted from  such  discharge  under  the  provi- 
sions of  section  17  of  the  bankruptcy  act 
(Act  July  1,  1898,  c.  641,  30  Stat  560  [U.  S. 
Comp.  St  1901,  p.  3428D. 

Counsel  for  appellant  concede  that  the 
form  of  discharge  in  the  second  bankruptcy 
proceedings  is  the  one  prescribed  by  the  Su- 
preme Court  of  the  United  States,  and  that 
the  debt  represented  by  appellant's  judgment 
is  not  expressly  excepted  under  the  provi- 
sions of  the  discharge,  nor  does  it  fall  withia 
the  debts  excepted  from  such  discharge  un- 
der the  provisions  of  section  17  of  the  bank- 
ruptcy act  aforesaid.  Cotmsel  for  appellant 
very  properly  assert  that  the  right  to  a  dis- 
charge and  the  effect  of  a  discharge  are  whol- 
ly distinct  propositions,  and,  as  was  held  by 
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the  court  In  Re  Marshall  Paper  Compauy, 
102  Fed.  872,  43  G.  G.  A.  38:  "The  proper 
time  and  place  for  the  determination  of  the 
effect  of  a  discharge  Is  when  the  same  Is 
pleaded  or  relied  upon  by  the  debtor  as  a  de- 
fense to  the  enforcement  of  a  particular 
claim.  The  issue  upon  the  effect  of  a  dis- 
charge cannot  properly  arise  or  be  considered 
In  determining  the  right  to  a  discharge."  In 
other  words,  the  power  rests  with  the  bank- 
ruptcy court  to  determine  the  right  to  a  dis- 
cbarge; but  the  court  whose  Jurisdiction  is 
InToked  for  the  collection  and  enforcement 
of  a  debt  claimed  to  have  been  discharged 
possesses  the  exclusive  right  to  determine  the 
effect  of  such  discharge.  This  being  true.  It 
logically  follows  that  the  plea  of  former  ad- 
judication should  have  been  interposed  in  the 
second  proceedings  in  the  bankruptcy  court; 
that  court  having  the  sole  Jurisdiction  to  de- 
termine such  question.  Manifestly  the  state 
court  has  no  Jurisdiction  to  determine  the 
right  to  such  discharge,  and  consequently 
cannot  determine  the  question  of  former  ad- 
judication. Being  restricted  to  the  right  to 
determine  the  effect  of  such  discharge,  the 
state  court  must  look  alone  to  the  Judgment 
of  discharge  in  the  bankruptcy  court,  and 
give  effect  thereto  according  to  the  plain  pro- 
visions of  the  bankruptcy  act 

As  before  stated,  the  discharge  Is  in  the 
form  prescribed  by  the  Supreme  Court  of  the 
United  States,  and  ia  as  follows:  "Whereas, 
Frederick  B.  Salvage  of  Wheatland,  in  said 
district,  has  been  duly  adjudged  a  bankrupt, 
under  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformed  to  all 
tbe  requirements  of  law  In  that  behalf,  it  is 
tberefore  ordered  by  this  court  that  said 
Frederick  E.  Salvage  be  discharged  from  all 
debts  and  claims  which  are  made  provable 
by  said  acts  against  his  estate,  and  which  ex- 
isted on  the  9th  day  of  Hay,  1909,  on  which 
day  the  petition  for  adjudication  was  filed 
by  him,  excepting  such  debts  as  are  by  law 
excepted  from  the  operation  of  a  discharge 
in  bankruptcy."  Tbe  language  of  such  or- 
der Is  very  explicit  and  susceptible  of  but 
one  meaning.  It  discharges  respondent  from 
all  debts  and  claims  which  are  provable  by 
tbe  bankruptcy  acts  against  his  estate,  ex- 
isting at  the  date  the  petition  In  bankruptcy 
was  filed,  and  excepting  only  such  debts  as 
are  by  law  excepted  from  the  operation  of  a 
discharge  in  bankruptcy.  That  the  debt  rep- 
resented by  the  Judgment  In  question  was 
provable  in  the  second  bankruptcy  proceed- 
ings Is  not  controverted  by  appellant,  nor  is 
such  fact  open  to  question  under  the  provi- 
sions of  section  63al,  bankruptcy  act.  Being 
a  provable  claim,  is  it  such  a  debt  as  Is  ex- 
cepted by  law  from  the  operation  of  the  dis- 
charge? 

Section  17  of  the  bankruptcy  act  Is  clear 
and  specific  and  enumerates  the  only  prova- 
ble debts  which  are  excepted  from  such  dis- 
charge as  follows:  "Such  as  (1)  are  due  as 
a  tax ;    •    *    *    (2)  are  liabilities  for  obtain- 


ing property  by  false  representations  or  will- 
ful and  malicious  injuries  to  the  person  or 
property  of  another,  or  for  alimony  due  or  to 
become  due,  or  for  maintenance  or  support 
of  a  wife  or  child,  or  for  seduction  of  an  un- 
married female,  or  for  criminal  conversation ; 
(3)  have  not  been  duly  scheduled  In  time  for 
proof  and  allowance  with  the  name  of  the 
creditor,  if  known  to  the  bankrupt,  unless 
such  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy ;  or  (4) 
were  created  by  his  fraud,  embezzlement, 
misappropriations,  or  defalcations  while  act- 
ing as  an  officer  or  In  a  fiduciary  capacity." 

It  is  not  contended  that  the  debt  In  ques- 
tion falls  within  any  of  tbe  above-enumerat- 
ed exceptions,  bnt'cotmsei  for  appellant  con- 
tend, in  effect,  that  there  should  be  added  to 
the  above  statutory  exceptions  claims  pre- 
sented in  prior  bankruptcy  proceedings,  re- 
garding which  the  bankruptcy  court  has  re- 
fused to  grant  the  debtor  a  discharge.  In 
other  words,  they  argue  that  under  the  doc- 
trine of  res  adjudicata  such  claim  is  by  law 
excepted  from  the  operation  of  the  discharge^ 
The  fallacy  of  such  contention  is  apparent 
As  before  stated,  appellant  is  seeking  to  urge 
such  doctrine  of  former  adjudication  in  the 
wrong  tribunal. 

As  lending  support  to  our  views,  see  2 
Remington  on  Bankruptcy,  §§  2438, 2664,  2666, 
2680;  3  Remington  on  Bankruptcy,  g  2438; 
Bluthentbal  v.  Jones,  208  U.  S.  64,  28  Sup. 
Ct  192,  52  L.  Ed.  390,  affirming  51  Fla.  396, 
41  South.  533,  13  L.  R.  A.  (N,  S.)  629,  120 
Am.  St  Rep.  181;  Pollet  v.  Cosel,  ITO  Fed. 
488,  103  0.  C.  A.  68;  In  re  Kuffler,  151  Fed. 
12,  80  C.  O.  A.  508;  Kuntz  v.  Young,  131 
Fed.  719,  65  C.  C.  A.  477 ;  Dean  v.  Justices, 
173  Mass.  453,  63  N.  E.  893. 

Mr.  Remington,  in  fis  valuable  treatise 
above  cited,  makes  a  v.ery  clear  and  correct 
statement  of  the  rule  as  follows:  "Where 
the  debts  in  the  subsequent  bankruptcy  are 
in  part  the  same  as  in  the  first  bankruptcy, 
and  in  part  are  different,  a  difficult  question 
arises  as  to  the  operation  of  the  refusal  of 
the  discharge  in  the  first  proceedings.  The 
bankrupt  undoubtedly  has  a  right  to  apply 
for  discharge  from  the  new  debts,  and  tbe 
new  creditors  may  have  no  ground  for  bar- 
ring him  therefrom;  but  should  the  exercise 
of  that  rigbt  entail  upon  tbe  old  creditors 
a  relitigation  of  the  ^itire  subject  of  dis- 
cbarge? The  former  refusal  of  discharge  is 
not  available  as  a  statutory  bar  to  the  new 
discharge,  for  it  is  only  the  'granting'  of  a 
discharge  (and  in  voluntary  proceedings  with- 
in six  years)  that  is  a  'bar.'  Moreover,  tbe 
acts  which  barred  the  first  discharge  were 
committed  in  another  bankruptcy  than  the 
present  and  probably  are  not  urgeable  in 
tbe  present  bankruptcy.  At  the  same  time, 
the  debts  of  the  old  creditors  are  still  'prov- 
able' in  the  second  bankruptcy,  and  hence 
are  dischargeable  thereby.  What,  then,  is 
the  course  to  be  pursued?  There  are  two 
possible  courses  open.    Either  the  old  cred- 
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Itor  may  urge  "res  Judicata'  In  reply  to  the 
bankrupt's  defenfse  of  discharge  when  tbe  old 
creditor  reeorta  to  legal  proceedings  to  en.- 
force  his  claim  against  the  bankrupt.  In 
whi(3i  event,  howerer,  it  might  rightly  be 
contHided  that  the  debt  was  'provable'  in 
the  second  bankruptcy  and  was  not  one  of 
those  excepted  from  the  operation  of  dis- 
charge, and  hence  was  dlsdiarged  by  the 
second  bankruptcy,  even  if  not  by  the  first 
bankruptcy.  Or,  on  the  other  hand,  the 
court  In  its  order  of  discharge  tn  the  second 
bankruptcy  might  expressly  except  all  debts 
provable  In  the  first  bankruptcy  wherein  dis- 
charge bad  been  refused,  although,  to  be 
sure,  power  to  make  exceptions  tn  orders  of 
discharge  is  doubtful.  The  latter  seems  to 
be  the  prop»  coarse,  for  the  defense  is  the 
defense  of  res  Judicata  as  to  the  right  to  a 
discharge  Its^f,  and  not  as  to  the  discharge- 
ability of  the  particular  debt  Were  the 
debt. not  'provable,'  or  were  it  one  of  those 
excepted  from  the  operation  of  discharge  by 
section  17  of  the  act,  It  would  be  proper  to 
wait  until  it  was  sought  to  enforce  the  debt, 
then  to  urge  that  It  was  not  within  those 
dtibts  enumerated  as  dischargeable;  but,  on 
the  contrary,  it  is,  In  fact,  'provable'  and 
was  not  'excepted,'  and  therefore  Is  discharg- 
ed, nnlesa  the  decree  of  discharge  itself  is 
limited."  2  Remington  on  Bankruptcy,  | 
2138. 

"The  decree  of  discharge  should  be  gen- 
eral, and  should  not  attempt  to  limit  its  ef- 
fect by  excepting  particular  debts  excepted 
by  statute  from  the  operation  of  discharge; 
but,  where  the  right  itself  to  a  discharge 
has  already  been  denied  in  a  former  bank- 
ruptcy, the  discharge  decree  may  except  the 
old  debts,  because  of  res  judicata."  Id.  | 
26S4.  , 

"Nevertheless,  where  it  is  not  the  etFect  of 
a  discharge  on  a  i>articular  debt  that  Is  in- 
volved, but  rather  the  right  itself  to  a  dis- 
charge, and  where  such  right  exists  as  to 
some  creditors  and  not  as  to  others,  as  in 
cases  of  former  denial  of  discharge,  the 
court  undoubtedly  may  give  efFect  to  the  res 
adjudlcata  by  excepting  debts  provable  un- 
der the  former  bankruptcy.  Otherwise  such 
debts,  being  likewise  provable  under  the  pres- 
ent bankruptcy,  would  be  discharged  by  the 
present  discbarge,  and  the  former  adjudica- 
tion be  defeated."    Id.  (  2666. 

"It  has  been  held  that  the  refusal  of  a  dis- 
charge is  res  judicata  as  to  all  provable 
claims  under  the  bankruptcy;  and  that  sub- 
sequent new  proceedings  in  bankruptcy  do 
not  affect  them.  But  while  It  is  true  that  the 
former  refusal  is  res  judicata,  yet  It  is  res 
judicata  as  to  the  right  to  discharge,  rather 
than  as  to  the  dischargeability  of  the  par- 
ticular debt,  and  so  a  defense  to  the  peti- 
tion for  discharge,  rather  than  an  exception 
to  be  pleaded  after  the  discharge  has  been 
granted.   The  question  la,  'Has  the  bankrupt 


a  right  to  renew  hia  application  for  a  dis- 
charge from  the  old  debts  whose  discbarge 
has  once  been  denied?'  rather  tlian  'Does  the 
new  discharge  make  exception  of  these  stUI 
"provable"  debts?"  It  would  seem  perilous, 
indeed,  for  the  creditors  under  the  old  bank- 
ruptcy to  i>ermit  a  later  general  decree  of 
discharge  to  be  entered  in  the  new  proceed- 
ings, and  to  rely  then  upon  a  res  judicata 
which  was  never  presented  as  a  bar  to  the 
petition  Itself."    Id.  {  2680. 

And  in  volume  S,  Id.,  it  is  said:  "If  the 
creditor  takes  no  steps  to  have  the  discharge 
decree  provide  for  an  exception  of  his  claim, 
he  will '  be  bound  and  the  debt  be  dis. 
diarged." 

The  foregoing  views  are  folly  supported 
by  the  United  States  Supreme  Court,  in  the 
recent  case  of  Bluthenthal  v.  Jones,  supra. 
Among  other  things,  the  court  holds  that  it 
is  the  duty  of  the  creditor  who  rtiles  upon 
the  former  adjudication  to  plead  the  same, 
or  in  some  manner  bring  it  to  the  attention 
of  the  court  in  the  second  bankruptcy  pro- 
ceedings, and  that,  where  he  falls  to  do  so 
and  a  general  disdiarge  is  granted,  such 
creditor's  daim  is  barred  thereby. 

We  are  forced  to  the  conclusion  that  the 
discharge,  being  gmeral  in  Its  terms,  operat- 
ed to  release  respondent  from  liabili^  under 
such  judgment,  and  hence  the  order  appealed 
from  was  correct,  and  the  same  is  according- 
ly affirmed.  All  concur,  excepting  MOR- 
QAN,  O.  J.,  not  participating. 


WADSWORTH  t.  OWjENS. 

(Supreme  Court  of  North  Dakota.     Feb.  27, 
1911.) 

fSyUaUu  tp  tie  Court.) 

1.  Landlord  and  Tenant  ((  90*)— Holdino 
OvEB— Right  of  Lesseb. 

The  defendant  leased  of  plaintiif  certain 
real  estate  for  the  season  of  1905.  At  the  re- 
quest of  the  plaintiff,  defendant  remained  upon 
the  premises  during  the  winter  of  1906,  and 
1906.  Without  any  new  agreement  the  plaintiC 
furnished  seed,  and  the  defendant  sowed  it  and 
cropped  the  same  premises  In  1906.  HeU,  that 
section  6631,  Rev.  Codes  1906,  providing  that 
"if  a  lessee  of  real  property  remains  in  posses- 
sion thereof  after  the  expiration  of  the  hiring, 
and  the  lessor  accepts  rent  from  him,  the  pair- 
ties  are  presumed  to  have  renewed  tlie  hirini; 
on  the  same  terms  and  for  the  same  time,  not 
exceeding  one  year,"  applies,  and  that  the  de- 
fendant's rights  in  the  premises  and  crops  for 
1906  were  governed  by  the  contract  in  writini 
made  for  the  year  1905,  and  that  this  rule  is 
not  abrogated  by  the  fact  that,  after  having 
accepted  the  seed  from  the  plaintiff  and  sowed 
it,  the  defendant  refused  to  execute  a  new  con- 
tract In  terms  like  the  old  one. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  284-289;  Dec.  Dig.  I 
90.*] 

2.  Landlobd  and  Tknant  Q  231*)— Ixasss- 
Renewal  of  Contract— Evidknoc. 

The  acceptance  of  rent  as  referred  to  ia 
section  6631  only  operates  as  evidence  that  the 
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landlord  consents  to  the  renewal  or  extension 
of  tbe  contract,  and  when  the  evidence  ii.  ade- 
quate to  establish  the  fact  of  such  consent, 
without  his  having  received  rent,  tlie  receipt  or 
failure  to  receive  rent  is  not  material. 

[Bd.  Note. — XV>r  other  cases,  see  Landlord  and 
Tenant.  Dee.  Dig.  i  231.*] 

8.  Lahdlokd  and  Tbhart  ({  90*)— H01.DIRO 
Otkb  Aimn  Term— Biohtb  or  liaitDLOBO. 
The  landlord  may  elect,  when  a  tenant  con- 
tinues in  possession  after  tiie  expiration  of  his 
lease,  to  treat  the  tenant  as  a  trespasser,  or 
as  holding  under  the  lease  of  the  former  jrear. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  {  288;    Dec  Dig.  {  90.*J 

4.  RSPUBTIM     ({     8*)  — RlOHX     OF     AonOR  — 

Cbops. 

The  parties  to  this  action  agreed  that  the 
Talue  of  the  crop  involved  was  $2,600.  The 
contract  under  which  the  defendant  held  reserv- 
ed the  title  to  all  such  crop  in  the  plaintiff,  and 
the  defendant  agreed  therein  not  to  sell  or 
remove  any  of  such  crop  until  a  division  there- 
of, withont  written  consent  of  the  plaintiff,  and 
not  antil  all  of  bis  covenants  ana  agreements 
contained  in  the  lease  should  be  fulfilled,  and 
that  the  plaintiff  should  have  the  right  to  take 
and  hold  enough  of  such  crop  that  would,  on 
a  division  of  the  same,  belong  to  tbe  defendant, 
to  repay  any  and  all  advances  made  to  him. 
The  evidence  shows  that  the  defendant  was  dis- 
posing of  the  crop  without  having  fulfilled  the 
terms  of  the  contract,  and  that  he  asserted  title 
thereto  superior  and  adverse  to  that  of  the 
plaintiff.  In  a  replevin  action  a  verdict  was 
returned  to  the  effect  that  the  defendant's  in- 
terest In  the  crop  was  |700,  and  against  the 
plaintiff. 

[Bd.  'Note.— For  other  cases,  see  Beplevin, 
Dec  Dig.  I  8.*] 

Appeal  from  District  Coart,  Cavalier  Coun- 
ty ;  Kneeshaw,  Judge. 

Action  by  E.  A.  Wadsworth  against  O.  B. 
Owens.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed,  with  directions. 

Ball,  Watson,  Young  &  Lawrence  and  W. 
A.  Mclntyie,  for  ajq^ellant  Fred  E.  Smith, 
for  respondenL 

SPALDING,  J.  This  action  was  brought 
to  recover  possession  of  certain  grain  raised 
on  the  pranises  described  in  the  complaint. 
In  Cavalier  county,  during  the  season  of  1906, 
or  for  Its  value  in  case  a  return  thereof 
could  not  be  had.  Plaintiff  claimed  owner- 
ship thereof,  in  his  complaint,  and  alleged 
tbe  value  to  be  $2,600.  The  plaintiff  took 
possession  of  tbe  grain  and  the  answer  was 
a  general  denial,  except  that  it  admitted  the 
value  of  the  grain  as  alleged  in  the  com- 
plaint, and  alleged  Its  talcing  by  the  plain- 
tiff, and  demanded  a  return  thereof,  or  its 
▼alne.  The  action  was  tried  and  a  verdict 
was  rendered  for  the  defendant,  finding  the 
▼alne  of  bis  Interest  therein  to  be  tbe  sum 
of  $700.  Tbe  plaintiff  appeals,  and  In  bis 
brief  discusses  errors  assigned  In  failing  to 
direct  a  verdict  In  favor  of  the  plaintiff,  the 
exclusion  of  certain  rebuttal  testimony  offer- 
ed by  plaintiff  upon  a  material  issue,  and 
tbe  refusal  of  tbe  trial  court  to  give  cortaln 
Instrucdons. 

The  subject  of  this  controversy  was  before 


■this  court  and  considered  in  Wadaworth  ▼. 

Owens,  17  N.  D.  173,  116  N.  W.  667.  On  the 
former  appeal  the  Judgment  of  the  district 
court  in  favor  of  the  defendant  was  reversed, 
and.  a  new  trial  ordered  for  error  In  ezdnd- 
Ing  certain  rebuttal  testimony.  Bebuttal  tes- 
timony of  the  same  character  was  excluded 
on  this  trial.  We  might  rest  our  decision 
upon  the  error  in  so  excluding  it,  but,  in- 
asmuch as  the  case  has  been  tried  twice,  and 
twice  appealed,  we  deem  It  advisable  to  con- 
sider some  of  tbe  principles  involved,  for  the 
guidance  of  the  parties  and  tbe  court 

It  aK>ears  that  the  plaintiff  was  the  owner 
of  tbe  lands  described,  and  that  he  and  tbe 
defendant  entered  into  written  contracts, 
whereby  the  defendant  agreed  to  and  did, 
crop  such  lands  during  the  season  of  1906. 
He  remained  on  the  premises  by  the  consent, 
and  perhaps  by  the  request,  of  the  plaintiff 
during  the  winter  of  1906  and  1906,  during 
which  time  they  had  some  talk  with  refer- 
ence to  cropping  tbe  land  during  the  season 
of  1906.  The  plaintiff  at  one  time  expected 
to  sell  it,  and  In  that  case  wished  the  defend- 
ant to  crop  another  tract  of  bis  land.  He 
did  not  make  a  sale,  and  some  talk  was  bad 
with  tetereace  to  the  execution  of  a  new  con- 
tract, but  none  was  executed.  Defendant 
remained  on  tbe  premises.  Plaintiff  fumlsb- 
ed  tbe  seed,  or  directed  defendant  to  procure 
It  at  his  expense,  which  be  did,  and  sowed 
tbe  same.  After  the  seed  was  in  the  ground, 
the  defendant  refused  to  sign  the  new  con- 
tract, which  contained  the  customary  pro- 
vision, reading  as  follows:  "Defendant 
agrees  not  to  sell  or  remove,  or  suffer  to  be 
sold  or  removed,  any  of  the  produce  of  said 
farm  or  premises,  or  the  stock,  increase,  in- 
come or  produce  herein  mentioned  of  any 
kind,  character  or  description,  until  the  di- 
vision thereof  without  the  written  consent  of 
the  party  of  the  second  part,  and  until  all 
of  the  covenants  and  agreements  to  be  per- 
formed by  tbe  party  of  tbe  first  part  shall 
have  been  fulfilled,  and  such  division  made, 
tbe  title  and  possession  of  all  hay,  grain, 
crops,  produce,  stodt,  increase.  Income  and 
products  raised,  grown  or  produced  on  said 
premises,  shall  be  In  the  party  of  the  second 
part,  and  said  party  of  the  second  part  bas 
tbe  right  to  take  and  hold  enough  of  the 
crops,  stock.  Increase,  Income  and  produce 
that  would  on  tbe  division  of  the  same  be- 
long to  said  party  of  the  first  part,  to  repay 
any  and  all  advances  made  to  him  by  tbe 
party  of  the  second  part." .  The  contract  for 
1905  contained  like  provisions. 

It  seems  to  appear  by  the  evidence  that  an 
agreement  was  arrived  at  as  to  some  trifling 
changes  in  the  contract  but  only  relating  to 
matters  of  no  material  importance  In  the 
consideration  of  this  ai^peal.  During  tbe 
threshing  of  the  crop  raised  by  the  defend- 
ant, plaintiff  learned  that  he  was  disposing 
of  some  of  it  without  any  division  having 
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been  made,  and  Interviewed  him  on  the  sub- 
ject, when  he  was  ordered  from  the  premises 
and  otherwise  given  to  understand  that  he 
had  no  rights  or  Interest  in  the  crop,  where- 
upon this  action  was  commenced. 

Couna^  for  both  parties,  and  the  trial 
court,  treated  the  contracts  as  leases,  and  we 
shall  do  the  same.  However,  If  it  were  Im- 
portant to  distinguish,  they  might  be  held  to 
be  cropping  contracts. 

While  the  questions  Involved  in  this  case 
are  quite  simple,  yet  the  procedure  on  the 
trial  was  such  that  It  renders  them  some- 
what involved.  Plaintiff  was  in  the  main 
proceeding  on  the  theory  that  he  owned  the 
crop  until  a  division,  by  reason  of  having, 
made  a  verbal  contract  for  rental  during  the 
season  of  1906.  The  defendant  denied  hav- 
ing made  any  such  contract,  or  any  contract 
for  that  year,  and  this  was  in  a  large  meas- 
ure the  issue  before  the  court  The  plaintiff 
did,  however,  request  instructions  which  war- 
rant us  in  considering  the  phase  now  urged, 
that  there  was  a  renewal  in  law  of  the  1905 
contracts. 

[1]  Section  5531,  R.  C.  1905,  reads:  "If  a 
lessee  of  real  property  remains  In  possession 
Uiereof  after  the  expiration  of  the  hiring  and 
the  lessor  accepts  rent  from  him  the  parties 
are  presumed  to  have  renewed  the  hiring  on 
the  same  terms  and  for  the  same  time,  not 
exceeding  one  year."  If  the  verdict  in  this 
case  is  of  any  weight,  It  establishes  the  fact 
that  there  was  no  new  agreement  covering 
the  year  1906.  It  therefore  follows  that  the 
plaintiff  cropped  the  premises  during  that 
year  with  no  agreement,  express  or  implied, 
or  that  the  terms  of  section  5531  apply.  Re- 
spondent contends  that  they  are  not  applica- 
ble, because  the  contracts  for  1905  expired 
before  the  cropping  season  of  1906,  and  his 
occupancy  during  the  winter  of  1905  and  1906 
was  by  reason  of  plainttfTs  request  to  him 
to  remain  there.  We  are  unable  to  discover, 
either  on  reason  or  authority,  that  the  oc- 
cupancy of  the  buildings  and  premises  dur- 
ing the  winter  of  1905  and  1906  changes  the 
rule.  It  was  continuous  occupation;  and  it 
matters  not  whether  he  remained  at  the  re- 
quest of  the  plaintiff  or  of  his  own  volition, 
without  express  permission  to  do  so.  The 
law,  in  the  absence  of  a  new  contract  and  in 
the  event  of  the  tenant  continuing  bis  pos- 
session and  cultivation,  presumes  the  renew- 
al or  continuance  of  the  former  contract,  in 
the  s^bsence  of  evidence  overcoming  that  pre- 
sumption. In  the  case  at  bar  no  evidence 
was  introduced  to  show  this  except  after  the 
defendant  had  accepted  from  the  plaintiff  the 
seed  for  1906,  and  had  sown  It  It  was  then 
too  late  to  assert  In  the  absence  of  new  con- 
tracts, that  he  was  not  bound  by  the  terms 
of  the  1905  contracts.  This  question  was 
passed  upon  in  Merchant's  State  Bank  ▼. 
Ruetell,  12  N.  D..619,  97  N.  W.  863;  but  it  is 
contended  that  this  case  does  not  come  under 
the  provisions  of  the  statute  above  cited,  be- 
cause the  landlord  had  accepted  no  r^t 


.Under  the  circumstances  of  this  case,  tbi& 
is  immaterial.  [2]  The  acceptance  of  rent 
only  operates  as  evidence  that  the  landlord 
consents  to  the  renewal  or  extension  of  the 
contract,  and  where  the  evidence  is  ade- 
quate to  establish  the  fact,  without  his  hav- 
ing received  rent  the  receipt  or  failure  to  re- 
ceive rent  is  not  material.  [3]  The  landlord 
may  elect  when  a  tenant  continues  to  pos- 
session after  the  expiration  of  his  lease,  to 
treat  him  as  a  trespasser,  or  as  continuing 
the  lease  of  the  former  year.  Decker  v. 
Adams,  12  N.  J.  Law,  99 ;  Rowan  v.  Lytle,  11 
Wend.  619 ;  Stoppelkamp  v.  Mangeot  42  Cal. 
316;  BoUenbacker  v.  Fritts,  98  Ind.  50;  24 
Cyc.  1017;  Haynes  v.  Aldrlch,  133  N.  Y.  287, 
31  N.  E.  94,  28  Am.  St  Rep.  636.  It  is  clear 
in  this  case  that  the  landlord  did  not  elect  to 
treat  the  tenant  as  a  trespasser,  but  recog- 
nized his  tenancy  in  many  ways. 

The  defendant  being  bound  by  the  terms  of 
the  1905  contracts,  the  rights  of  the  parties 
are  the  same  as  In  Angell  v.  Egger,  6  N.  D. 
391,  71  N.  W.  547.  That  was  an  appeal  from 
a  Judgment  for  defendant  in  an  action  simi- 
lar in  nearly  every  respect  to  the  present 
one.  The  court  said,  in  the  opinion  In  that 
case,  that:  "If  the  contract  constitutes  a 
lease,  or,  in  other  words,  the  transfer  of  the 
Interest  in  the  land  for  a  q>eciflc  period,  it 
follows  that  the  title  to  all  crops  la  In  the 
lessee,  for  a  grant  carries  with  It,  as  an 
Incident  the  right  to  the  full  enjoyment  of 
the  thing  granted.  One  who  buys  the  right 
to  use  real  property  for  a  certain  term  se- 
ctires  all  the  rights  of  the  owner  to  make 
profit  out  of  it  by  its  reasonable  use.  If, 
on  the  other  hand,  the  agreement  does  not 
vest  any  interest  In  the  land  in  the  one  who 
Is  to  farm  it  but  he  is  a  mere  servant  of 
the  owner,  the  title  to  all  crops  is,  in  the 
absence  of  an  agreement  to  the  contrary,  in 
the  owner.  The  other  party  to  the  contract 
not  being  invested  with  any  Interest  in  the 
real  property,  cannot,  without  express  agree- 
ment to  that  effect  have  any  interest  in  the 
produce  thereof.  But  whether  the  contract 
is  a  lease,  or  constitutes  a  mere  hiring  of  the 
person  who  works  the  land,  It  la  lawful  for 
the  parties  to  agree  touching  the  title  to 
those  things  which  issue  from  the  land." 
The  agreement  regarding  title  in  that  case, 
being  retained  in  the  owner  of  the  land, 
was  the  same  as  in  the  case  at  bar,  and  the 
court  held  that  the  plaintiff  should  have 
had  a  verdict  and  that  it  was  the  trial 
court's  duty  to  direct  a  verdict  for  the  plain- 
tiff. On  the  former  appeal  in  this  case  we 
referred  to  the  Angell  Case  with  reference  to 
the  power  of  the  court  to  adjust  upon  equt 
table  principles,  the  rights  of  the  parties  in 
a  replevin  suit  [4]  The  size  and  charact» 
of  the  verdict  in  the  case  at  bar  indicates 
that  the  court  or  the  Jury  attempted  to  do  so 
herein.  It  would  seem  that  they  found  the 
value  of  the  interest  of  the  appellant  in  the 
crop  in  question  to  be  |l,800,  and  then  gave 
the  defendant  a  verdict  for  his  Interest  in 
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tbe  crop.  We  are  nnable  to  determine  bow 
tbe  Jury  arrived  at  tbese  flares,  In  view  of 
tbe  conrt  bavlng  exclnded  evidence  to  show 
advancements  made  by  appellant  to  the  re- 
spondent. In  any  event,  the  Jury  cannot  ad- 
Just  the  rights  or  equities  bt  the  parties  In 
an  action  of  this  nature,  where  the  plaintiff 
has  an  Interest  In  or  Hen  upon  the  chattels 
replevied,  by  returning  a  net  verdict  In  fa- 
vor of  the  defendant,  and  thereby  shift  the 
costs  to  the  party  who  Is  in  the  right  That 
is  what  tbe  verdict  and  Judgment  in  this  case 
does,  even  if  we  construe  It  In  the  light  of 
the  contention  of  the  respondent. 

In  view  of  our  conclusions,  it  is  manifest 
that  a  new  trial  would  be  without  benefit  to 
either  party. 

Tbe  Judgment  of  the  district  court  is  re- 
versed, and  that  court  Is  directed  to  enter 
Judgment,  adjudging  tlie  right  of  possession 
to  tbe  crop  Involved  to  be  in  the  appellant. 
Of  course,  tliis  does  not  mean  that  the  re- 
spondent bas  no  interest  in  it;  but  whatever 
bis  interest  may  be  is  subject  to  determina- 
tion in  an  appropriate  action,  or  by  other 
methods.  All  concur,  except  MORGAN,  C. 
X,  not  participating. 


TOMPKINS  et  al.  v.  DINNIE. 

(Supreme  Conrt  of  North  Dakota.    March  22, 
1911.) 

(SyUaiui  ^v  the  Court.) 

1.  SuBscKiPTiONS  (I  15*)  —  Conditions  and 
Pebfobhanck  Thebeof. 

The  appellant  signed  a  Sttbacnption  to  aid 
in  the  erection  of  a  new  church.  Tne  subscrip- 
tion paper  which  he  signed  read:  "In  consid- 
eration of  onr  mutual  promise,  we,  the  ander- 
tnaxed,  promise  and  agree  to  pay  to.  ♦  •  • 
All  subscriptions  are  doe  and  payable,  unless 
otherwise  stipulated  on  this  list,  one-half  when 
the  contract  for  the  building  is  let,  and  one- 
half  when  it  Is  Inclosed,  and  it  is  expressly  un- 
derstood that  these  subscriptions  shall  not  be 
binding  nntil  at  least  six  thousand  dollars  is 
subscribed  or  provided  for  in  aid  of  the  work." 
Held,  that  the  subscriptions  t)ecaii}e  binding 
when  $6,000  was  subscnbed  or  provided  for. 

[Ed.    Note. — For   other   cases,    see    Subscrip- 
tions, Cent  Dig.  i  16;    Dec.  Dig.  |  15.*] 

2.  SuBSCBiPTiONB  (§  21*)— Actions— Admissi- 
BiiJTT  ov  Evidence. 

Plaintilfs  submitted  evidence  tending  to 
show  that  all  the  conditions  of  tbe  subscription 
I>aper  had  been  complied  with  on  the  part  of 
the  respondent  Appellant  offered  to  prove  a 
parol  agreement  with  the  pastor  of  the  church 
that  his  subscription  shoold  not  be  binding  un- 
less the  pastor  who  took  it  continued  as  pastor 
of  the  church,  and  that  he  did  not  so  continue, 
and  that  he  undertook  to  cancel  bis  subscrip- 
tion when  only  about  $3,000  was  subscribed. 
Held,  that  the  offer  was  ineffectual,  and  that 
tbe  trial  court  did  not  err  in  excluding  the  evi- 
dence in  accordance  with  the  offer,  because  it 
was  expressly  stated  by  counsel  for  appellant 
tliat  he  could  not  show  that  his  subscription 
was  in  fact  canceled,  and  he  did  not  offer  to 
prove  that  $6,000  was  not  provided  for  when  be 
attempted  to  cancel  bis  subscription. 

[Ed.    Note. — For   other   cases,    see    Snbscrip- 
tions,  Dec.  Dig.  {  21.*] 


Appeal  from  District  Court,  Ward  Coun- 
ty; Burr,  Special  Judge. 

Action  by  J.  H.  Tompkins  and  others 
against  D.  A.  Dinnle.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

R.  H.  Bosard  and  G.  W.  Twlford,  for  ap- 
pellant    F.  B.  Lambert,  for  respondents. 

SPALDING,  J.  This  acti(»i  was  brought 
on  a  subscription  made  by  tbe  defendant  and 
appellant  toward  a  fund  being  raised  in 
July,  1906,  with  which  to  erect  a  new  Metho- 
dist Episcopal  Church  in  Minot  Plaintiffs 
and  respondents  are  the  trustees  of  that 
church.  The  complaint  alleges  the  incorpora- 
tion of  the  church;  the  trusteeship  of  the 
plaintiffs;  that  in  1005  tbe  then  trustees  were 
contemplating  tbe  erection  and  furnishing  of 
a  new  brick  church  in  the  city  of  Minot, 
and  that  defendant,  to  enable  the  plaintiffs 
to  complete  the  building  and  in  consideration 
of  the  like  agreement  and  subscription  of 
other  parties,  subscribed  in  writing  and 
promised  to  pay  $100  for  that  purpose,  under 
a  contract  in  the  following  form,  to  wit:  "M. 
E.  Church  Subscription.  In  consideration  of 
our  mutual  promise,  we,  the  undersigned, 
promise  and  agree  to  pay  to  the  trustees  of 
tbe  Vincent  Methodist  Episcopal  Church  of 
Minot,  North  Dakotai,  the  amounts  set  op- 
posite our  respective  names  toward  tbe  erec- 
tion and  furnishing  of  a  new  brick  church 
costing  not  less  than  ten  thousand  dollars 
($10,000)  to  be  erected  either  in  the  year  1905 
or  1909  on  the  site  where  the  old  church 
stands.  All  subscriptions  are  due  and  paya- 
ble, unless  otherwise  stipulated  on  this  list, 
one-half  when  the  contract  for  the  building  is  ^ 
let,  and  one-half  when  it  is  inclosed,  and  it 
is  expressly  understood  that  these  subscrip- 
tions shall  not  be  blading  until  at  least  six 
thousand  dollars  ($6,000)  is  subscribed  or  pro- 
vided for  aid  in  the  work."  That,  relying  on 
said  But>8criptlon  of  the  defendant,  the  plain- 
tiffs let  the  contract  for  the  completion  of 
such  building  and  built  the  same,  and  ex- 
pended the  sum  of  more  than  $12,000,  and  in- 
curred liabilities  to  the  amount  of  $6,000 
more  in  doing  so,  and  that  they  have  per- 
formed all  of  the  conditions  of  said  subscrip- 
tion agreement;  that  no  part  of  defendant's 
subscription  has  been  paid. 

For  answer  the  incorporation,  trusteeship, 
and  purpose  of  building  a  new  church  are 
admitted.  Defendant  then  alleges  that  in 
the  year  1905  one  De  Long  was  pastor  of  the 
Methodist  Episcopal  Church  of  Minot,  and 
that  said  De  Long  requested  the  defendant 
to  subscribe  towards  the  erection  of  the 
church,  and  that  tbe  defendant  signed  the 
subscription  list  upon  the  express  condition, 
made  with  said  De  Long  at  the  time  of  sign- 
ing tbe  same,  that  his  subscription  was  not 
to  be  binding  or  of  any  force  or  effect  un- 
less said  De  Long  remained  as  pastor  of  said 
church;  that,  prior  to  the  erection  of  the 
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charcb,  De  Long  was  transferred  from  Mlnot, 
and  that  prior  to  bis  leaving  defendant's 
subscription  was  canceled  and  rescinded,  and 
tbe  said  trustees  were  notified  of  such  can* 
cellatlon  and  rescission  prior  to  tbe  Incnr- 
rlng  of  any  liability  whatsoever. 

On  the  trial  of  tbe  action  It  was  shown  by 
plalntUFs  that  the  church  was  built  in  the 
spring  of  1906  and  cost  $17,000,  and  was 
built  on  the  site  where  the  old  church  stood; 
that  they  got  subscriptions  for  the  whole 
amount,  and  that  the  contract  was  let  for 
$13,800,'  without  extras ;  that  defendant  had 
not  paid  bis  subscription;  that  tbe  church 
was  completed  in  December,  1006,  when  tbe 
amount  necessary  to  complete  tbe  payments 
therefor  was  raised,  and  that  prior  to  De 
Long's  leaving  Mlnot  he  turned  the  subscrip- 
tion list  which  he  had  circulated  over  to  the 
president  of  the  board  of  trustees. 

The  defendant  attempted  to  show,  by  parol 
evldoice,  tbat,  prior  to  leaving  Mlnot,  De 
Long  took  the  subscription  list  to  the  trus- 
tees, after  his  services  were  finished,  and  he 
was  about  to  leave,  and  checked  it  over  with 
them  as  to  the  amount  that  was  subscribed, 
and  also  tbe  amount  that  they  considered 
good  on  tbe  subscription  list,  and  at  that 
time  notified  them  In  regard  to  appellant's 
request  that  he  be  released,  and,  as  to  what 
be  advised  tbe  appellant,  but  stated  to  the 
court  that  he  could  not  show  that  tbe  board 
agreed  to  release  him.  This  evidence  was 
excluded  on  objection,  and  he  then  attempted 
to  sbow  a  conversation  between  him  and  De 
Long  at  tbe  time  his  subscription  was  taken, 
showing  the  conditions  set  forth  in  tbe  an- 
swer. He  was  not  permitted  to  show  these 
things.  [2]  After  both  parties  rested,  plain- 
tiffs made  a  motion  for  a  directed  verdict, 
and  at  the  suggestion  ef  tbe  court  the  de- 
fendant made  an  offer  to  prove  that  at  the 
time  of  the  signing  of  the  subscription  It  was 
signed  on  the  condition  that  said  De  Long 
remain  in  Mlnot,  as  pastor  of  the  church, 
and  should  proceed  with  the  building  there- 
of; that  In  October,  1905,  he  was  transferred 
therefrom  to  Fargo,  at  which  time  no  steps 
had  been  taken  toward  tbe  building  of  the 
cburcb  described,  and  no  obligations  incur- 
red on  that  account,  and  that  at  said  time 
there  was  subscribed,  for  the  purpose  named, 
only  about  $3,000 ;  that  immediately  prior  to 
the  time  that  De  Long  left  Mlnot  he  advised 
defendant  that  be  was  going  to  leave,  and 
tbat  thereupon,  and  prior  to  bis  leaving,  he 
notified  the  trustees  tbat  the  defendant 
would  not  pay  his  subscription  on  account  of 
De  Long  leaving,  and  tbat  they  should  cancel 
It;  tbat  thereafter  De  Long  advised  the  de- 
fendant that  he  had  canceled  the  subscrip- 
tion. 

The  plalntlffis  conaented  tbat  tbe  defendant 


might  submit  any  proof  as  to  the  amount  of 
the  subscriptions  that  were  made  toward  the 
building  of  the  church  In  October,  lOOB,  and 
also  as  to  when  De  Long  was  transfored 
from  Mlnot,  and  offered  suitable  objection  to 
proof  as  to  the  remainder  of  the  offer,  and 
the  court  permitted  defendant  to  prove  such 
facts,  and  denied  the  remainder  of  his  oltee ; 
whereupon  portions  of  the  deposition  of  said 
De  Long  were  read,  wherein  he  testified  that 
Tompkins,  one  of  tbe  plaintiffs,  was  presidoit 
of  the  board  of  trustees,  and  tbat  he,  De 
Long,  had  about  $3,000  subscription  then,  and 
that  they  considered  $2,600  of  It  good.  On 
renewing  tbe  motion  for  a  directed  verdict, 
it  was  granted. 

[1]  Giving  the  most  liberal  construction  to 
tbe  contract  of  subscription  signed  by  tbe 
appellant  which  it  will  bear,  be  may  have 
been  entitled  to  cancel  bis  subscription  be- 
fore $6,000  bad  been  subscribed  or  provided 
for.  Tbe  contract  reads  that  it  tOiall  not  be 
binding  "until."  This  might  reasonably  be 
construed  as  having  been  used  In  the  sense  of 
"unless,"  but,  taking  it  literally  as  Intmded 
to  be  binding  only  after  the  sum  mentioned 
should  be  subscribed  or  provided  for.  It  must 
be  equally  clear  that  it  became  binding  on 
that  sum  being  subscribed  or  provided  for. 

The  defendant  did  not  attempt  to  sbow 
that  the  subscription  paper  which  be  signed 
when  In  the  bands  of  De  Long  was  tbe  only 
subscription  paper  circulated  or  In  existence 
at  that  time.  Neitber  did  be  offer  to  show 
that  the  sum  of  $6,000  had  not  been  subscrib- 
ed or  provided  for ;  his  offer  only  covering  the 
subscription  paper  of  De  Long.  It  Is  within 
the  knowledge  of  all  tbat  provisions  are  made 
for  the  erection  of  chnrdies  In  other  ways 
than  by  securing  signatures  to  a  subscription 
paper,  and,  even  though  appellant  had  offer- 
ed to  show  that  De  Long's  subscription  paper 
was  the  only  one  In  existence  at  any  time, 
his  offer  would  still  have  been  insufficient  In 
view  of  Its  not  covering  other  methods  of 
providing  for  funds  to  erect  the  chuitdL 

The  evidence  on  the  part  of  the  plalntUfs 
tended  to  show  that  they  nevw  bad  been  no- 
tified of  any  desire  on  tbe  part  of  Dinnle  to 
withdraw  his  subscription,  and  bad  no  knowl- 
edge of  the  parol  agreement  claimed  to  have 
been  made.  It  must  be  apparent  that,  not 
having  offered  to  show  that  $6,000  was  not 
subscribed  or  provided  for,  the  parol  evi- 
dence offered  was  Inadmissible,  even  from 
the  standpoint  and  under  the  pleadings  of 
tbe  appellant  It  follows  tbat  tbe  Judgment 
of  tbe  district  court  must  be  affirmed. 

It  is  affirmed.  All  concur,  except  MOR- 
GAN, C.  J.,  not  participating.  GOSS,  J.,  be- 
ing disqualified,  did  not  sit;  WINCHBSTKR, 
Judge  of  tbe  Sixth  judicial  district,  dtttnt  In 
his  place  by  requeat. 
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SCHULZ  at  aL  V.  DAHIj. 

(SapTenM  Court  «l  North  Dakota.    Uaxcfa  16, 
1»U.) 

(ByVtaliu  hy  tU  OomrtJ 
JuancKS  or  ths  Pxack  ({  1S8*)— AfpkaIt— 

BONDB— AfFBOTAL. 

The  Code  relating  to  appeal*  to  the  dUtrict 
court  from  jadgments  in  the  court  of  a  justice 


the  office  of  the  clerk  of  the  district  court  to 
which  the  aM>eal  is  talcen.  Appellant  appealed 
from  a  judgment  of  a  justice  of  the  peace  to 
the  district  court,  and  filed  sndi  undertaking. 
The  clerk  neglected  to  indorse  the  same  or 
make  any  entry  of  his  appiOTal  thereof,  but 
filed  the  undertaking  and  notified  the  justice  of 
the  appeal  and  directed  him  to  transmit  the 
record  to  the  district  court  as  reouired  by  sec- 
tion 8607,  Rev.  Codes  1906.  Held,  that  the 
notice  given  by  the  clerk  to  the  justice,  which 
could  ooly  be  given  in  case  the  undertaking  met 
with  the  approval  of  the  cleric,  is  presumptive 
evidence  of  sndt  approval,  notwithstanding  his 
failure  to  make  his  formal  entry  or  indorse- 
ment of  approval 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peaces  Cent  Dig.  U  570-672;   Dec  Dig.  { 

Appeal  from  District  Conrt,  McLean  Coun- 
ty;  Wlncbeater,  Jndge. 

Action  by  Aug.  ScbtOz  and  ofhen  against 
John  Dahl.  Jndgmoit  for  plalntlf&i,  and  de- 
fendant appeahi.    Reversed  and  remanded. 

Hyland  &  Nnessle,  for  appellant  J.  B. 
Nelson,  for  respondents. 

SPALDINO,  J.  The  defendant,  who  Is 
the  appellant  in  this  case,  feels  aggrieved  at 
the  action  of  the  district  court  of  McLean 
county  In  dismissing  his  appeal  from  a  judg- 
ment entered  after  trial  on  the  merits  In 
justice  conrt  of  that  county,  In  the  sum  of 
$3.10,  and  be  has  taken  his  grievance  so  se- 
rtODSly  to  heart  that  he  demands  that  this 
court  listen  to  argnments  thereon,  and  de- 
vote its  time, to  relieving  him  from  the  bur- 
dens which  Ike  claims  are  ao  unjustly  laid 
upon  him. 

It  seems  to  the  writer  that  a  very  consid- 
erable portion  of  the  time  of  this  court  is 
occupied  in  the  consideration  of  appeals  in 
which  only  trifling  amounts  are  involved, 
and  tliat,  In  view  of  the  fact  that  the  court 
can  with  difficulty  keep  pace  with  the  in- 
creasing litigation  of  the  state,  some  of  our 
reformers  who  are  complaining  so  loudly 
about  the  delays  incident  to  litigation  might 
profitably  devote  a  little  effort  to  secure  the 
adoption  of  suitable  provisions  whereby  liti- 
gation of  the  character  disclosed  by  the  rec- 
ord herein  might  be  brought  to  a  termination 
before  it  gets  Into  this  court,  especially  when 
It  is  sought  to  establish  no  important  legal 
principle 

Briefly,  the  facts  are,  that  respondent  sued 
appellant  in  justice  conrt  for  ^.10.  On  trial 
respondent  obtained  judgment  Appellant  ap- 


pealed to  the  district  court  ftamlshlng  and  fil- 
ing, with  his  notice  of  appeal,  an  undertaking 
as  required  by  law.  The  clerk  of  the  district 
court  marked  the  undertaking  "filed,"  but 
failed  to  indorse  thereon  a  minute  of  his  ap- 
proval. He,  however,  notified  the  justice  that 
an  appeal  had  been  taken,  and  directed  him 
to  transmit  the  record  to  the  district  court, 
which  he  did  in  accordance  with  the  provi- 
sions of  section  8607,  R.  C.  1905.  The  de- 
fendant himself  neglected  to  sign  the  under- 
taking on  appeal,  and  in  due  time  the  re- 
spondent submitted  a  motion  to  the  district 
court  for  tlte  dismissal  of  the  appeal  upon 
the  two  grounds:  That  the  principal  had  not 
executed  the  undertaking,  and  that  the  clerk 
had  not  approved  such  undertaking ;  and  the 
appeal  was  dismissed.  From  the  order  of 
the  court  dismissing  it,  the  defendant  api)eals 
to  this  court 

Respondent  abandons  his  original  conten- 
tion that  it  was  necessary  for  the  principal  to 
execute  the  undertaking,  and  this  leaves  as 
the  only  question  for  our  consideration  wheth- 
er any  effect  can  be  givoi  the  undertaking 
when  it  fails  to  disclose  the  formal  approval 
of  the  derk.  Our  first  Impression  was  that 
the  act  of  the  clerk  in  approving  or  disap- 
proving the  undertaking  could  only  be  evi- 
denced by  an  indorsement,  either  on  the  un- 
dertaking or  on  his  docket;  but  an  exami- 
nation of  the  authorities  discloses  that,  with 
the  possible  exception  of  Colorado,  they  are 
practically  unanimous  in  holding  that  any 
act  on  the  part  of  the  clerk  inconsistent  with 
a  disapproval  of  the  undertaking,  or  which 
could  not  be  legally  done  unless  the  under- 
taking had  been  approved,  raises  a  presump- 
tion or  inference  of  approval.  In  this  case 
the  notice  to  the  justice,  which  could  only  be 
given  in  case  the  undertaking  met  with  the 
approval  of  the  clerk.  Is  evidence  from  which 
such  approval  will  be  inferred  notwithstand- 
ing his  faUure  to  make  a  formal  entry  or 
Indorsement  of  approval.  Griffith  v.  Robln- 
soui  19  Tex.  219;  Hyde  v.  Adams,  80  Ala. 
Ill ;  Mandel  v.  Peet,  18  Ark.  236 ;  Whitman 
V.  Association,  45  Mo.  App.  90 ;  State  v.  Hes- 
selmeyer,  34  Mo.  76;  Levi  v.  Darling,  28  Ind. 
497 ;  Bowles  v.  Page,  20  Wia  309 ;  4  Am.  & 
Eng.  Enc.  L.  &  P.  871,  note  11,  and  872,  notes 
12  and  13 ;  4  Cyc.  537,  v. 

For  this  reason  the  order  of  the  district 
court  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings.  All  concur,  except 
MORGAN,  C.  J.,  not  participating. 


TURNER  T.  CRUMPTON  &  CRDMPTON. 

(Supreme  Court  of  North  Dakota.    March  14, 

1911.) 

(8vlUlu$  >y  the  Court.) 

1.  Factobs  (U  18,  42*)— Employmbnt— Evi- 
dence. 

The  evidence  examined  and  held  to  show 
that  the  employment  of  the  defendants  by  the 
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plaintiff  was  nnder  a  contract  authorizing  them 
to  act  as  factors  for  the  plaintiff,  and  not  as 
plaintiFa  brokers.  Hence  d^endauts  had  the 
right  to  purchase  grain  in  their  own  names 
and  ship  the  same  to  plaintiff,  retaining  title 
in  themselves  as  security  for  their  advances  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Dec.  Dig.  it  18,  42.*] 

(Additional  Si/llahiu  hy  Editorial  Staff.) 

2.  Bbokebs  (8  2*)— Definition. 

A  "brewer"  is  an  agent  employed  to  make 
bargains  and  contracts  between  other  persons 
in  matters  of  trade,  commerce,  etc.,  for  a  com- 
pensation commonly  called  brokerage. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i  1;    Dec,  Dig.  i  2* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  879-882.] 

3.  Factobs  (i  l*)- Definition. 

Under  Rev.  Codes  1905,  §  5801,  defining  a 
"factor"  as  an  agent  employed  to  buy  or  sell 

groperty  in  his  own  name  and  intrusted  by 
is  principal  with  possession  thereof,  a  factor 
may  buy,  as  well  as  sell,  property  tne  subject 
of  the  agency. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  {  1;    Dec  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
yoL  3,  pp.  2040-2642;    vol.  8,  p.  7660.] 

■  Appeal  from  Nelson  County  Court;  Tem- 
pleton.  Judge. 

Action  by  O.  W.  Turner  against  Crump- 
ton  &  Crumpton.  From  the  Judgment,  de- 
fendants appeal.    Reversed  and  remanded. 

Frich  &  Kelly,  for  appellants.  John  J. 
Samson  and  Skulason  &  Burtness,  for  re- 
spondent. 

GOSS,  J.  The  plaintiff,  a  resident  of  War^ 
•wick,  this  state,  at  yarlous  times  between 
the  1st  of  September,  1906,  and  the  22d  of 
May,  1907,  shipped  to  the  defendants,  who 
were  commission  men  of  Duluth,  Minn.,  grain 
aggregating  over  40  car  loads  to  be  sold  by 
the  defendants  for  him,  and  on  August  24, 
1908,  the  defendants  were  indebted  to  plain- 
tiff as  a  balance  on  said  transactions  In  the 
sum  of  $325.67,  to  recover  which  plaintiff 
began  this  action.  The  defendants  admit 
their  indebtedness  to  the  plaintiff  In  said 
amount  because  of  said  transactions,  but  by 
way  of  defense  counterclaim  in  the  sum  of 
$599.93  for  loss  claimed  to  have  been  sustain- 
ed by  them  upon  a  shipment  by  them  to 
philntiff  In  April,  1907,  of  2,000  bushels  of 
com,  which  was  refused  by  plaintiff  and  then 
resold  by  them  at  a  loss  In  said  amount. 
The  •  counterclaim  was  denied;  plaintiff  al- 
leging that  the  com  on  arrival  at  Warwick 
had  been  damaged  because  of  carelessness 
of  the  defendants,  and  that  the  transaction 
was  thereupon  rescinded.  The  corn  was  or- 
dered by  letter.  The  correspondence  betweoi 
the  parties  constitutes  the  contract  and  con- 
sists of  the  letters  herein  set  forth  In  full. 

A  letter  of  plaintiff  addressed  to  defend- 
ants at  Duluth,  Minn.,  under  date  of  March 
7,  1907,  reading:  "I  would  like  to  have  you 
send  me  a  car  of  com  and  don't  know  wheth- 


er you  can  get  It  there  or  not,  or  If  It  wonld 
be  cheaper  In  Minneapolis,  and  as  there  Is  no 
agent  here,  I  don't  know  when  the  seed  rate 
starts  as  I  don't  want  It  shipped  until  I  can 
get  seed  rates.  Wish  you  would  look  this 
up  and  if  the  seed  rate  Is  on,  send  me  a 
car  of  1,000  bu.  to  Warwick.  Please  let  me 
know  what  you  can  do  on  this  matter  and 
oblige."  To  this  letter  defendants  replied 
from  Duluth,  Mlnn.,*under  date  of  March  11, 
1907,  addressed  to  plaintiff,  as  follows:  "Vou 
spoke  about  wanting  a  car  of  com,  but  we 
will  hare  to  look  Into  the  matter  first  and 
will  report  to  you  what  we  can  do  regarding 
It,  and  you  can  then  notify  us  when  to  ship 
the  same." 

On  April  5th  following,  the  plaintiff  wrote 
defendants  In  substance  the  following:  "I 
have  been  waiting  to  hear  from  you  about 
that  car  of  com  I  ordered  some  time  ago,  but 
have  not  heard  anything.  I  have  sold  about 
2,000  bu.  and  I  wish  you  would  send  me  an- 
other car  as  soon  as  possible,  and  If  yon  hare 
not  sent  me  any  yet  send  two  cars,  as  I  have 
It  sold,  and  the  farmers  want  to  get  it  right 
away.  I  am  going  to  buy  some  flax  for  a 
while  and  I  want  the  com  to  sell  at  the 
same  time.  Please  let  me  hear  from  yoo." 
To  which  defendants  replied  under  date  of 
April  8,  1907,  from  Duluth,  Mhm.,  addressed 
to  plaintiff :  "Yours  of  the  6th  received  ask- 
ing us  to  order  two  cars  of  com  shipped  you 
at  Warwick  which  we  have  done.  Instructing 
our  office  at  Minneapolis  to  ship  you  two  1.- 
000  bu.  cars  of  com  as  directed  and  as  soon  as 
we  get  word  from  them  will  Inform  yon  what 
they  have  got  for  you  and  very  likely  It  will 
be  at  your  place  in  the  near  future."  And 
Immediately  thereafter  defendants  had  their 
Minneapolis  office,  in  defendants'  firm  name, 
buy  2,000  bushels  of  com  and  ship  the  same 
in  two  cars  to  plaintiff  at  Warwick.  The 
com  was  bought  in  Minneapolis,  because  It 
could  not  be  purchased  in  Duluth. 

On  April  11,  1907,  defendants  vnrote  plain- 
tiff as  follows:  "We  have  received  word 
from  our  Minneapolis  office  that  they  pur- 
chased two  cars  of  yellow  No.  4  com  at  3S 
cents  f.  o.  b.  Mpls.  and  that  about  1,000  bu. 
will  be  loaded  in  each  car  and  billed  you  at 
Warwick  as  directed.  This  com  was  bought 
at  one  cent  less  than  No.  3  yellow,  and  it  Is 
good  yellow  com,  fairly  sound,  and  will  keep 
Just  as  well  as  the  No.  3  corn.  We  trust 
there  will  be  no  delay  in  transit  and  that 
you  will  be  satisfied  with  the  purchase." 

The  foregoing  letters  were  received  in  due 
course  of  mail  by  the  respective  parties  to 
whom  they  were  addressed.  When  the  com 
arrived.  It  was  unfit  for  seed;  It  having  ger- 
minated, heated,  and  spoiled  In  transit 
Plaintiff  refused  to  accept  It,  whereupon  de- 
fendants ordered  it  returned,  and  pursuant 
to  the  custom  of  the  Minneapolis  market  re- 
sold the  same  at  that  place  In  the  open  mar- 
ket,  charging   plaintiff's   account  with    the 
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loss,  leaying  him  indebted  thereby  to  de- 
fendants in  the  sum  of  $276,  for  which  de- 
fendants demand  judgment  of  plaintiff  on 
their  counterclafin. 

It  is  noticeable  that  the  contract  of  em- 
ployment to  make  the  purchase  of  this  grain 
was  not  a  dealing  in  futures,  but  instead  con- 
templated the  actual  purchase  and  delivery 
of  com  already  resold  for  seed  purposes  by 
the  defendant  pending  its  arrival.  The  trans- 
action, then,  is  in  no  wise  a  gambling  trans- 
action; it  was  an  order  from  a  purchaser 
to  this  commission  firm,  -  directing  them  to 
procure  immediately  the  com  at  Dulutb  or 
Minneapolis,  wherever  cheapest,  with  explic- 
it instructions  for  immediate  shipment  to 
such  purchaser.  The  order  was  complied 
with  to  the  letter,  and  immediately  full  in- 
formation of  the  purchase,  including  quan- 
tity, price,  and  shipment,  was  communicated 
to  the  purchaser.  Had  the  defendants  owned 
the  com  when  the  order  was  received  and 
filled  the  order  by  immediate  shipment  to  the 
plaintlfT,  it  would  have  been  an  ordinary 
purchase  and  sale.  But  plaintiff  was  in  the 
elevator  business  and  the  order  was  given 
to  the  commission  firm  usually  used  by  him 
as  his  selling  agent  of  grain  purchased  in 
the  coarse  of  bis  business  and  shipped  to 
them  to  sell  for  him.  ^Instead  of  the  usual 
sale,  this  order  was  for  a  purchase,  directing 
his  commission  men  to  obtain  and  send  him 
the  com  immediately.  •  Plaintiff  testifies  that 
when  he  gave  the  order  he  expected  that  the 
defendants  would  have  to  go  into  the  open 
market  at  Duluth  or  Minneapolis  to  get  the 
grain,  and  that  he  did  not  tell  them  where  to 
buy  it,  but  that  he  expected  it  to  be  inspected 
out  of  the  elevator  where  it  was  purchased. 
A  reasonable  construction  of  the  letters 
would  be  that  defendants  should  purchase 
the  grain,  and  from  plaintiff's  own  testimony 
be  so  intended  they  should  act  Under  the 
terms  of  the  employment  the  commission 
agents  were  by  necessary  Implication  given 
authority  to  purchase  in  their  own  names. 
The  order  necessarily  implied  the  advance- 
ment by  them  of  their  credit  or  money  in 
the  procurement  of  the  grain  for  shipment 
Under  this  state  of  facts  they  bought  the 
com,  paying  for  it  themselves,  immediately 
shipping  it  to  plaintiff,  and  instead  of  ac- 
companying the  consignment  with  the  usual 
bill  of  lading  charged  plaintilTs  account' 
therewith.  They  owed  him  on  open  account 
over  $300  as  a  balance  due  on  previous  con- 
signments shipped  to  them  for  sale.  It  was 
but  natural  that  they  should  charge'  his  ac- 
count with  this  transaction  of  a  similar  na- 
ture. 

In  what  capacity,  then,  did  defendants  act 
for  plaintiff  in  such  purchase?  If  the  trans- 
action is  one  of  brokerage  and  a  matter  In 
which  defendants  acted  In  the  capacity  of 
brokers  for  the  plaintiff,  the  action  of  the 
trial  court  in  striking  all  evidence  of  a  coun- 
terclaim from  the  record  and  advising  a  ver- 


dict for  the  plaintiff  was  proper,  nnder  Bob< 
bins  V.  Maher,  14  N.  D.  228,  103  N.  W.  755, 
and  all  authorities.  In  fact,  the  record  dis- 
closes that  the  learned  trial  judge  based  his 
ruling  upon  the  above  holding.  Defendants, 
however,  contend  that  they  acted  for  plain- 
tiff as  factors  for  him.  If  so,  they  had  the 
right  to  purchase  in  their  own  names,  and 
can  urge  their  counterclaim  for  damages  bas- 
ed on  defendants'  refusal  to  accept  the  grain 
so  purchased  for  him. 

[2]  "The  true  definition  of  a  broker  seems 
to  be  that  he  is  an  agent  employed  to  make 
bargains  and  contracts  between  other  per- 
sons In  matters  of  trade,  commerce,  or  navi- 
gation for  a  compensation  commonly  called 
brokerage.  Or  to  use  the  brief  but  expres- 
sive language  of  an  eminent  judge,  'a  broker 
Is  one  who  makes  a  bargain  for  another  and 
receives  a  commission  for  so  doing.'  Properly 
speaking,  a  broker  is  a  mere  negotiator  be- 
tween the  other  parties,  and  he  never  acta 
in  h&  own  name,  but  in  the  names  of  those 
who  employ  him.  Where  he  is  employed  to 
buy  or  sell  goods,  he  is  not  intrusted  with 
the  custody  or  possession  of  them,  and  he  is 
not  authorized  to  buy  or  sell  them  in  his  own 
name.  He  is  strictly  therefore  a  middleman 
or  intermediate  negotiator  between  the  par- 
ties." Story  on  Agency,  i  28.  Again,  a  bro- 
ker is  defined  as  "one  whose  occupation  it 
is  to  bring  parties  together  to  bargain  or  to 
bargain  for  them  in  matters  of  trade,  com- 
merce, or  navigation;  he  is  essentially  a  tnid- 
dleman  or  go-between."  Mechem  on  Agency, 
i  13.  "He  (a  broker)  differs  from  a  factor 
also,  in  that  he  does  not  ordinarily  have  the 
possession  of  the  property  which  he  may  be 
employed  to  sell,  and  that  his  contracts  are 
always  made  in  the  name  of  his  employer. 
As  will  be  seen,  he  is  primarily  the  agent 
of  the  first  person  who  employs  him,  and  he 
cannot,  without  the  full  and  free  consent  of 
both,  be  throughout  the  transaction  tiie  agent 
of  both  parties."  Mechem  on  Agency,  §  927. 
Again:  "Brokers  are  agents  who  are  engaged 
to  negotiate  contracts  for  other  persons  rela- 
tive to  property  "with  the  custody  of  which 
they  have  no  concern.  He  is  a  mere  nego- 
tiator between  the  parties.  It  is  the  duty 
of  the  broker  to  bring  the  contracting  parties 
together  for  the  purpose  of  making  a  con- 
tract or  be  may,  If  so  authorized,  make  the 
contract  for  them."  "Merchandise  brokers 
are  those  who  negotiate  the  sale  of  merchan- 
dise without  having  the  possession  or  con- 
trol of  it  as  factors  have."  Beinhard  on 
Agency,  i  21.  "The  features  which  mainly 
distinguish  a  factor  from  a  broker  are:  The 
former  is  intrusted  with  the  possession,  dis- 
posal, and  control  of  the  property,  and  may 
sell  it  In  his  own  name  and  bind  the  princi- 
pal; the  broker  is,  strictly  speaking,  a  mid- 
dleman or  intermediate  negotiator  between 
the  parties,  and  is  not  in  the  fiduciary  rela- 
tion of  an  agent  to  his  principal,  but  must  fa- 
vor neither  the  one  nor  the  other  of  the 
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IMirtiefl  between  whom  be  effects  a  transac- 
tion." 19  Gyc.  116.  The  foregoing  definitions 
are  bat  illustratiTe  of  every  definition  of  Uie 
term  "broker,"  wbicb  term  is  not  defined  by 
our  statute; 

[3]  A  "factor"  is  defined  by  onr  statate  as 
follows  (Key.  Codes  1906,  |  5801):  "A  factor 
is  an  agent  who  Is  employed  to  buy  or  sell 
property  in  his  own  name  and  who  is  in- 
trusted by  his  principal  with  the  possession 
thereof  as  defined  in  section  55Se." 

"Section  5582.  A  factor  is  an  agent  who  in 
the  pursuit  of  an  independent  calling  is 
employed  by  another  to  sell  property  for 
him  and  is  vested  by  the  latter  with  the 
possession  or  control  of  the  property  or  au- 
thorized to  receive  paym»>t  therefor  from  the 
purchaser." 

It  will  be  noticed  the  two  sections  together 
as  quoted  constitute  the  statutory  definition 
of  factor,  and  that  a  factor  may  buy,  as  well 
as  sell,  property  the  subject  o(  the  agency. 
But,  in  the  absence  of  a  statate  as  broad  as 
ours  declaring  that  a  factor  may  buy  as  well 
as  sell  property,  the  courts  have  held  the 
term  "factor"  to  apply  to  a  purchasing  agent, 
as  well  as  to  one  employed  to  sell  property 
(Price  V,  "Wisconsin  M.  &  F.  Ins.  Co.,  43  Wis. 
267) — in  an  opinion  by  Justice  Ryan,  to  the 
effect  that  "a  factor  Is  an  agent  to  buy  or 
to  sell."  A  factor  may  buy  and  sell  in  his 
own  name,  as  well  as  in  the  name  of  bis 
principal;  a  factor  buying  goods  for  his  prln- 
clpaf  in  bis  own  name  is  personally  liable 
for  the  price.  Story  on  Agency,  |  110.  To 
the  same  effect  is  McGraft  v.  Rugee,  00  Wis. 
406,  19  N.  W.  330,  50  Am.  Rep.  S78,  and 
Beardsley  v.  Schmidt,  120  Wis.  406,  98  N.  W. 
235,  102  Am.  St.  Rep.  991. 

Under  the  testimony  It  conclusively  ap- 
pears that  the  statutory  definition  of  "factor" 
covers  the  relation  existing  between  the  par- 
ties, and  that  being  the  nature  of  the  agency 
the  brokerage  case  of  Robbins  v.  Maher,  upon 
which  the  court  based  its  decision,  does  not 
control  the  decision  of  this  action.  The  com- 
mission men  had  the  right  to  purchase  this 
grain  and  retain  the  title  until  paid  for  un- 
der the  authority  necessarily  implied,  grant- 
ed the  defendants  by  the  letters  of  plaintiff. 
"Wliere  an  agent  purchases  goods  Intended 
for  bis  principal,  but  according  to  the  ex- 
press or  implied  agreement  of  the  parties 
buys  them  upon  his  own  credit  or  with  funds 
uecessarily  furnished  by  himself,  he  may  re- 
tain the  title  to  the  goods  untU  they  are  paid 
for  by  the  principal."  Mechem  on  Agency,  | 
689;  Farmers'  Bank  v.  Logan,  74  N.  Y.  668; 
Farmers'  Bank  v.  Atkinson,  74  N.  Y.  687; 
First  National  Bank  v.  Shaw  et  al.,  61  N.  X. 
283;  Moors  v.  Kidder,  106  N.  Y.  32,  12  N.  E. 
81& 

In  Moors  t.  Kidder,  above  cited,  in  the 
opinion  of  the  court  we  find  the  following 
statement:  "The  doctrine  stated  was  In  sub- 
stance (referring  to  Bank  v.  Logan)  that, 
where  a  commercial  correspondent,  however 


set  in  motion  by  the  principal  tor  whom  be 
acts,  advances  his  own  mon^  or  credit  for  the 
purchase  of  property  and  takes  a  bill  of  lad- 
ing in  bis  own  namev  lookiiig  te  sacb  prop- 
erty as  the  reliable  and  safe  means  of  reim- 
bursement up  to  the  moment  when  the  orig- 
inal princiiml  shall  pay  the  purchase. price, 
he  becomes  the  owner  of  the  property  In- 
stead of  its  pledgee,  and  his  relation  to  the 
original  mover  in  the  transaction  is  that  of 
an  owner  under  contract  to  sell  and  deliver 
when  the  purchase  price  is  paid."  The  de- 
fendants stood  in  the  relation  of  vendws  to 
plaintiff,  vendee  in  this  transaction. 

Under  the  evidence  and  the  foregoing  au- 
thorities we  are  constrained  to  hold  that 
the  defendants  in  the  transaction  in  question 
were  the  factors  of  the  plaintiff,  and  as  such 
they  were  authorized  to  construe  the  letters 
as  a  direction  to  parcbase  as  a  necessary  in- 
cident to  the  procurement  of  the  grain  to 
be  sent  plaintiff.  But  granting,  for  the  sake 
of  argumoit,  that  the  letters  are  ambignooa 
as  to  defendants'  authority  so  to  act,  the  de- 
fendants have  acted  in  good  faith  nnder  the 
construction  that  they  Aoald  parcbase  in 
their  own  names  and  sb^,  and  tber^>y  act  as 
factors  of  the  plaintiff,  and  he  Is  bound  by 
their  reasonable  construction  of  the  order  to 
that  effect  They  had  in  previous  dealings 
acted  as  factors  in  selling  grain,  and,  if  plain- 
tiff did  not  intend  they  should  act  in  sacb 
capacity, and  should  so  construe  bis  order, 
his  directions  should  have  been  unambignous 
in  this  particular.  "The  instructions  given 
by  a  principal  to  his  factor  must  be  clear 
and  distinct  and  explicit,  and  not  a  mere 
communication  of  an  expectation  or  belief  as 
to  the  result  of  a  transaction,  and,  if  tbey 
are  bo  ambiguous  that  they  are  capable  ot 
more  than  one  construction,  and  the  factor 
In  good  faith  acts  according  to  one,  be  can- 
not be  held  liable  if  loss  ensue  because  the 
principal  intended  that  be  should  act  accord- 
ing to  the  other."  Clarke  &  Styles,  Agoacy, 
vol.  2,  p.  789,  and  cases  cited. 

For  the  foregoing  reasons,  the  Judgment 
ordered  must  be  reverse  Defendants  in  the 
trial  court  made  a  motion  for  Judgment  not- 
withstanding the  verdict  But  plaintiff  has 
interposed  a  reply  to  the  connterclaim.  The 
trial  court  held  against  the*  validity  of  the 
counterclaim  and  struck  out  the  evidence 
tending  to  establish  it  This  rendered  it  un- 
necessary for  plaintiff  to  offer  any  testimony 
under  his  reply  to  the  counterclaim.  Hence 
no  such  evidence  was  offered  or  received, 
and  it  appears  that  if  the  case  be  retried 
one  lasne  for  determination  may  be  that  ten- 
dered by  the  counterclaim  and  reply  thereto. 
On  a  retrial,  then,  the  parties  may  try  this 
issue,  and  may  offer  more  and  other  proof 
than  that  now  before  the  conrt  Under  this 
state  of  the  record,  following  Median  v.  O. 
N.  Railway  Co.,  18  N.  D.  432,  101  N.  W.  183, 
it  is  our  duty  to  deny  the  motion  for  Judg- 
moit  notwithstanding  the  verdict  and  n- 
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mand  the  can  for  retrlaL  It  ia  bo  ordered. 
A.U  concnr,  except  MORGAN,  a  Jh  not  par 
tldpatlngi 


STATB  ▼.  BBANDNBB. 

(Snpteme  Court  of  North  Dakota.    March  22, 
1911.) 

(8pttabu»  hf  th«  Cowrt.) 

1.  Statutes  (i  118*)— Subjects  and  Tnxss— 
Babtardt  Act. 

Chapter  5  of  the  Code  of.  Criminal  Proce- 
dure of  the  year  1895,  commonly  known  aa  the 
bastardy  act,  does  not  violate  section  01  of  our 
state  Constitution.  Said  act  is  quasi  criminal 
in  its  procedure,  and  is  germane  to  the  title  of 
■aid  Code. 

fBM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  158,  159;   Dec.  Dig-  {  118.*] 

2.  Bastards  (i  S4*)— Bastabdt  Pboceediros 
—Nature. 

While  bastardy  proceedinss  are  quasi  crim- 
inal in  their  nature,  the  trial  of  the  action  un- 
der section  9663,  Revised  Codes  1905,  is  gov- 
erned by  the  rules  of  civil  trials,  and  the  state 
has  the  burden  of  proving  its  allegations  by  a 
fair  preponderance  of  the  evidence  only.  In- 
■trocUons  requiring  a  stronger  degree  of  proof 
were  properly  refused.  Instractiona  given  ex- 
amined and  found  correct. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  |  148;    Dec.  Dig.  {  64. •] 

8.  Witnesses  (i  243*)— E>XAiaNATiON— Lead- 
ing Questions— Discretion  or  Court. 
Trial  courts  are  vested  with  wide  discre- 
tion in  ruling  upon  the  admission  of  leading 
qnestions.  .  The  complainant  was  18  years  of 
age,  without  education,  who  gave  her  testimony 
through  an  interpreter;  she  was  being  exam- 
ined about  acts  of  illicit  interconrse  and  the 
birth  of  a  bastard  child  born  to  her  three  week* 
prior  to  the  trial.  Under  those  circumstances, 
the  trial  court  properly  allowed  the  state  to  ask 
leading  questions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  795,  847;   Dec.  Dig.  J  248.*] 

4.  Cbiminai.  Law  (S  742*)— Conduct  op  Tri- 

AI/— IteLiBKRATION      Or     JURT  —  CONSIDERA- 
TION or  Evidence. 

The  jury  are  not  bound  to  believe  or  to  dis- 
believe the  entire  evidence  of  any  witness.  It 
is  their  duty  to  examine  all  of  the  evidence  of- 
fered and  to  arrive  at  the  truth  regarding  the 
matter  in  dispute.  Evidence  examined,  and 
found  to  sustain  the  verdict  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  1719-1721;  Dec.  Dig.  i 
742.*] 

6.  Criminai.  Law  (|  941*)  — New  Trial- 
Newlt  Discovered  Evidencb— Cottulative 
Etidrnck. 

A  new  trial  will  not  be  ^nted  upon  the 

grounds  of  newly  discovered  evidence  when  such 

evidence  is  merely  cumulative. 

[lU.  Note.— For  other  cases,  see  Criminal 
LftWj  Cent   Dig.   H   2328-2330;    Dec.   Dig.    | 

Appeal  from  District  Court,  Mcintosh 
County;  Allen,  Judge. 

Frledrich  Brandner  waa  adjudged  to  be 
the  father  of  a  bastard  child,  and  he  ap- 
peals.   Affirmed. 


Wdf  e  ft  Schndler  and  Hugo  P.  Remington, 
for  amiellant  O.  M.  Gannon,  W.  S.  Lauder, 
and  WiahA  ft  Shuheac,  for  the  State. 

BUttKU  3.  In  the  district  court  the  de- 
fendant waa  adjudged  to  be  the  father  of  a 
certain  bastard  child,  and,  feeling  aggrieved 
by  such  adjudication,  he  has  aiwealed  to  tliis 
court 

[1]  His  first  contention  Is  that  there  is  no 
bastardy  law  in  effect  in  this  state;  that 
chapter  5  of  the  Code  of  Criminal  Procedure 
enacted  in  1895  Is  unconstitutional  and  roid 
because  eiacted  under  the  graieral  title  of 
the  Code  of  Criminal  Procedure,  when  in 
truth  and  in  fact  the  said  chapter  relates 
wholly  to  cMl  procedure,  thus  violating  sec- 
tion 61  of  our  state  Constitution.  In  his  brief 
the  defendant  concedes  that  the  said  Code  of 
Criminal  Procedure,  excepting  said  chapter 
5,  is  constitutional  and  valid,  so  we  may 
confine  our  inquiry  to  the  single  question. 
Does  Its  title,  "An  act  to  establish  a  Code 
of  Criminal  Procedure  for  the  state  of  North 
Dakota,"  correctly  describe  and  entitle  our 
bastard  law?  Or,  conversely  stated,  is  our 
present  bastardy  law  germane  to  and  em- 
braced In  the  aforesaid  title?  The  gener- 
al object  of  bastardy  laws  is  to  compel  the 
putative  father  to  help  support  bis  child  and 
to  protect  the  community  from  the  burden  ' 
that  might  otherwise  fall  upon  It  See  5 
Cyc.  645,  and  cases  dted.  Some  states  be- 
lieve this  object  best  obtained  by  allowing 
the  mother  to  bring  a  dvll  suit  against  the 
ftither;  other  states  try  to  accomplish  the 
same  result  by  establishing  criminal  pro- 
ceedings against  the  father.  In  the  first- 
named  states  the  legislative  acts  belong  in 
the  Code  of  Civil  Procedure,  In  the  latter 
states  such  laws  belong  in  the  Code  of  Crim- 
inal Procedure.  It  is  only  necessary  to  ex- 
amine our  statutes  to  determine  to  which 
class  of  states  North  Dakota  belongs.  Our 
bastardy  law  provides  that  the  mother  shall 
make  a  criminal  complaint  before  a  justice 
of  the  peace  In  which  she  asks  that  the  fa- 
ther be  arrested.  The  state's  attorney  of  the 
county  must  prosecute.  The  proceedings  are 
entitled  In  the  name  of  the  state.  The  de- 
fendant Is  arrested  at  public  expense,  and 
in  lieu  of  ball  is  confined.  If  he  Is  adjudged 
to  be  the  father  of  the  child  and  fails  to 
obey  the  final  order  of  the  court,  he  Is  com- 
mitted to  jail.  As  Judge  Carmody  says  in 
the  case  of  State  v.  Lang,  125  N.  W.  658: 
"Instead  of  beginning  the  action  by  the  issu- 
ance of  a  summons  as  in  civil  cases  a  crim- 
inal proceeding  Is  employed."  The  proceed- 
ings are  quasi  criminal  at  least  The  case 
of  State  y.  Tlerman,  32  Wash.  294,  73  Pac. 
375,  98  Am.  St  Rep.  854,  cited  and  relied 
upon  by  the  defendant  does  not  apply  to 
North  Dakota.  The  Legislature  of  the  state 
of  Washington  had  enacted  a  criminal  code 
containing  a  bastardy  law,  but  their  bastardv 
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law  provides  only  a  dvll  remedy.  There 
was  no  provision  for  a  criminal  complaint, 
nor  for  a  warrant,  nor  for  an  arrest,  nor  for 
a  fine,  nor  for  imprisonment  of  any  kind. 
Their  Supreme  Court  points  out  those  facts, 
and  holds  that  their  bastardy  law  was  a 
civil  proceedlnsr  and  belonged  In  their  Civil 
Code.  We  therefore  conclude  and  hold  that 
our  bastardy  law  was  properly  Included  In 
the  act  of  criminal  procedure,  and  is  consti- 
tutional and  valid. 

The  second  grievance  of  the  defaidant  re- 
lates to  rulings  of  the  trial  court  in  admit- 
ting and  excluding  evidence.  Most  of  those 
objections  were  aimed  at  leading  questions 
asked  by  the  state's  attorney  when  examin- 
ing the  complainant.  The  record  discloses 
that  she  was  unable  to  give  her  testimony  In 
the  English  language  and  was  being  exam- 
ined through  an  interpreter  relative  to  acts 
of  illicit  intercourse.  She  was  but  18  years 
of  age,  and  had  given  birth  to  her  first  child 
but  three  weeks  before  the  trial.  We  are  not 
surprised  that  the  state's  attorney  was  oblig- 
ed to  use  leading  questions.  Under  some  cir- 
cumstances, leading  questions  are  not  only 
permissible,  but  proper,  and  a  wide  discre- 
tion is  therefore  vested  in  the  trial  Judge.  A 
careful  examination  of  all  of  the  questions 
objected  to  upon  this  ground  satisfies  us  that 
the  state's  attorney  did  not  abuse  his  privi- 
lege, and  the  rulings  of  the  trial  court  In 
that  respect  were  correct  During  the  said 
examination  the  state's  attorney  asked  the 
complainant  the  following  question:  "Did 
you  say  to  Mrs.  Brandner  in  her  bouse,  be- 
fore Brandner  came  In,  that  yon  had  had 
Intercourse  with  Mr.  Brandner  before  Febru- 
ary 10th?  (Objected  to  as  leading,  sug' 
gestive,  calling  for  a  conclusion  of  witness 
and  cross-examination  of  his  own  witness. 
Overruled)."  The  defendant  now  says  there 
is  no  l^al  Justification  for  overruling  this 
objection;  that  the  hearsay  character  of  the 
question  is  shown  on  the  face  thereof.  It 
will  be  noted  that  at  the  time  the  question 
was  asked  no  objection  was  made  on  the 
ground  that  It  was  hearsay.  This  convinces 
us  that  the  objecting  counsel  did  not  then 
notice  the  hearsay  feature  of  the  question, 
but  discovered  it  after  he  bad  obtained  the 
transcript  of  the  evidence  in  the  case.  If 
the  hearsay  feature  of  the  question  was  not 
prejudicial  enough  to  attract  his  attention 
at  the  trial,  he  cannot  expect  us  to  notice  it 
upon  appeal.  Objections  to  questions  made 
at  the  trial  should  be  taken  with  the  Idea  of 
aiding  the  trial  court,  not  in  confusing  him. 
Another  qnestion  objected  to  was  asked  the 
defendant  upon  cross-examination  by  the 
state's  attorney  as  to  whether  or  not  he  had 
been  accused  of  the  parentage  of  the  child  by 
the  complainant's  parents.  The  state  was 
trying  to  Impeach  the  testimony  of  the  de- 
fendant at  the  time,  and  we  think  the  ques- 
tion entirely  proper.  Toward  the  close  of 
the  trial,  the  state  recalled  one  of  its  wit- 


nesses to  clear  up  some  of  bis  testimony,  and 
while  on  the  stand  he  reiterated  a.  small  part 
of  the  testimony  that  he  had  previously  given. 
This  is  objected  to  by  the  defendant  as  repeti- 
tion. If  that  was  not  entirely  proper,  it  is 
at  least  not  prejudicial  enough  to  Jnstify 
a  reversal. 

[2,  S]  The  third  and  fourth  grounds  relied 
upon  by  the  defendant  for  a  reversal  is  the 
giving  of  certain  instructions  to  the  Jury  by 
the  trial  Judge  and  his  refusal  to  give  cer- 
tain requested  instructions  for  the  defendant. 
The  Instructions  given  and  the  requests  made 
are  too  lengthy  to  be  set  forth  In  this  opin- 
ion, especially  as  there  is  but  one  point  in- 
volved. The  defendant's  claim  la  stated 
In  his  brief  as  follows:  "If  this  Is  a  crim- 
inal proceeding,  and  the  law  properly  em- 
braced In  the  Code  of  Criminal  Procedure, 
then  there  can  be  no  doubt  that  these  two 
requests  should  have  been  glv^i.  If  the 
defendant  was  being  proceeded  against  for  a 
crime  under  laws  dealing  with  that  subject, 
then,  in  spite  of  any  statutory  provision  that 
the  Code  of  Civil  Procedure  shall  govern,  the 
defendant  had  the  constitutional  right,  which 
the-  Legislature  could  not  take  away,  to  the 
benefit  of  the  presumption  of  innocence." 
"We  do  not  contend  that  the  proceeding  Is 
a  criminal  one.  We  have  simply  placed  our- 
selves In  the  position  that  If  the  law  be  up- 
held, as  pertaining  to  crime,  then  the  instruc- 
tions asked  were  proper,  and  those  given  rela- 
tive to  preponderance  of  evidence  erroneou& 
The  Legislature  has  no  power  to  provide 
that  a  preponderance  of  evidence  shall  be 
sufficient  upon  the  trial  of  any  criminal  ac- 
tion or  proceeding.  Nothing  short  of  proof 
beyond  a  reasonable  doubt  will  suffice  under 
our  Constitution.  These  requests  were  made- 
on  the  theory  that,  if  the  proceeding  was 
authorized  by  law  at  all,  It  was  a  criminal 
proceeding  necessarily,  and  the  rales  stated 
were  the  right  ones  in  such  case."  In  other 
words,  the  defendant  contends  that,  if  the 
law  is  constitutional,  the  trial  should  be  gov- 
erned by  the  rules  governing  a  criminal  trial 
This  contention  is  clearly  wrong.  Our  Code 
especially  states  that  the  trial  shall  be  gov- 
erned by  the  laws  regulating  civil  actions. 
Section  9653,  Revised  Codes  of  North  Dakota 
1905.  The  defendant  was  not  being  prose- 
cuted for  a  crime.  A  quasi  criminal  action 
had  been  brought  against  him  to  compel  him 
to  aid  in  the  support  of  a  child  alleged  to 
be  begotten  by  him  and  the  proceedings  were 
generally  criminal,  but  the  trial  itself  i^onld 
be  governed  by  the  rules  governing  dvll 
trials.  The  Legislature  has  full  power  to 
make  such  regulations.  6  Cyc.  664,  and 
cases  cited.  Also  see  section  64,  3  Am.  Digest 
(Decennial  Eld.)  and  cases  cited.  During  the 
trial  and  while  the  complaining  witness  was 
being  cross-examined  by  the  defendant's  coun- 
sel, the  complaint  in  the  action  was  otTered 
in  evidence  by  the  defendant  for  the  purposie 
of  impeaching  her  testimony.    The  otter  was 
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genera],  and  the  complaint  was  received  In 
evidence.  At  the  close  of  the  trial  the  de- 
fendant requested  the  trial  court  to  instruct 
the  Jury  that  the  complaint  was  not  a  part 
of  the  evidence,  and  could  not  be  considered 
by  the  Jury  aa  any  part  of  the  charge  there- 
by made  or  any  evidence  against  the  de- 
fendant. This  instruction  was  refused  by 
the  trial  Judge  and  properly  so.  Indeed,  the 
trial  court  could  not  have  given  the  requested 
instruction  without  telling  the  Jury  some- 
thing that  was  not  true,  to  wit,  that  the  com- 
plaint was  not  in  evidence. 

[41  The  fifth  ground  advanced  by  the  de- 
fendant is  that  the  evidence  was  not  sulB- 
clent  to  sustain  the  verdict  of  guilty.  The 
defendant's  counsel  has  made  an  able  argu- 
ment and  pointed  out  discrepancies  in  the 
testimony  of  the  complainant,  among  the 
most  serious  of  which  is  the  fact  that  she 
first  accused  the  defendant  of  having  but  one 
act  of  intercourse  with  her,  and  that  upon 
February  10,  1908;  and  that  after  the  child 
was  bom,  September  19,  1908,  she  accused 
the  defendant  of  but  two  acts  of  intercourse, 
the  first  being  on  December  29,  1907,  and 
tbe  second  February  10,  1908.  It  was  the 
daty  of  the  Jury  to  reconcile  the  testimony 
of  the  various  witnesses  and  from  all  of  the 
testimony  In  the  case  arrive  at  what  they  be- 
lieved to  be  the  truth.  They  were  not  oblig- 
ed to  believe  all  of  the  testimony  of  the  com- 
plainant nor  to  disregard  it  In  toto.  If  they 
believed  that  certain  portions  of  her  testi- 
mony were  truthful  and  certain  portions  un- 
trnthful,  it  was  their  duty  to  find  the  facts 
tmthfully  stated  and  reject  the  facts  un- 
tmthfully  stated.  They  may  have  found  In 
this  case  that  the  criminal  intimacy  bad  be^ 
gun  prior  to  the  time  testified  to  by  the  com- 
plainant. That  she  should  have  attempted 
to  minimize  her  oftense  is  but  natural.  In 
addition  to  the  direct  and  positive  accusation 
of  the  complainant,  there  is  In  the  evidence 
many  corroborating  circumstances  tending  to 
support  the  verdict  During  December,  1907, 
tbe  complainant  was  staying  at  the  home  of 
the  defendant,  sleeping  under  the  same  roof. 
At  that  time  the  defendant's  wife  was  about 
to  give  birth  to  a  child.  It  was  not  shown 
that  the  girl  had  a  lover  or  even  male  com- 
pany daring  that  period.  In  our  opinion  the 
evidence  is  amply  sufflicient  to  support  the 
verdict 

[51  Sixth.  The  defendant  made  a  motion 
for  a  new  trial  alleging  among  other  grounds 
the  discovery  of  new  evidence.  We  have  ex- 
amined tbe  same  and  find  it  cumulative  only. 
The  trial  court  did  not  abuse  his  discretion 
in  refusing  to  grant  a  new  trial  upon  this 
last  ground. 

A  careful  examination  of  the  record  In 
the  entire  case  convinces  us  that  the  defend- 
ant has  had  a  fair  trial,  and  the  Judgment 
Is  accordingly  affirmed.  All  concur,  except 
MORGAN,  C.  J.,  not  participating. 


JOHNSON  V.  KLARQUIST. 
(Supreme  Court  of  Minnesota.    April  13,  1911.) 

(Byllahut  ly  thf>  Court.) 

1.  Master  and  Servant  (§  121*)— Guabding 
OF  Hoisting  Appabatus— Application  op 
Statute. 

Openings  left  in  tbe  second  floor  of  a  bam 
in  process  of  construction,  to  be  used  for  put- 
ting down  hay,  are  not  within  the  provisions  of 
the  statute  (Rev.  Laws  1905,  §  1815)  requiring 
hoisting  apparatus,  used  in  the  construction  of 
a  building,  to  be  guarded. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  228-231;    Dec.  Dig.  I 

2.  Master  and  Servant  (J  155*)— Durr  to 
Wabn  Servant. 

Such  floor  was  laid  by  the  principal  con- 
tractor, who  was  still  in  possession  and  control 
thereof,  constructing  the  roof  girders  of  the 
building.  A  subcontractor,  doing  the  brick- 
wortE,  who  used  such  floor  as  a  scaffold  and  to 
support  scaffolds,  was  not  negligent  in  directing 
plaintiff  to  work  thereon,  without  warning ;  the 
openings  in  the  floor  being  apparent  and  known 
to  plaintiff, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  310;  Dec.  Dig.  g  155.*] 

Appeal  from  District  Court  Hennepin 
County;  W.  E.  Hale,  Judge. 

Action  by  John  A.  Johnson  against  Swan 
A.  Klarqulst  There  was  a  directed  verdict 
for  defendant  and  plaintiff  appeals  from  a 
motion  denying  a  new  trial.    Affirmed. 

GJertsen  &  Lund,  for  appellant  Brown, 
Albert  &  Guesmer,  for  respondent 

SIMPSON,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  while  in  defendant's  em- 
ploy. One  McMllian  had  a  contract  for  the 
construction  of  a  large  two-story  briclc  bam. 
The  defendant  Klarqulst  was  a  subcon- 
tractor doing  the  brick  and  mason  work. 
At  tbe  time  of  plaintiff's  Injury  tbe  building 
had  been  carried  up  one  story.  The  floor  for 
the  second  story  had  been  laid  by  McMil- 
lan's employes,  and  some  of  tbem  were  then 
working  on  a  scaffold  above  this  floor,  plac- 
ing a  roof  girder.  Klarqulst's  employes  were 
laying  up  the  brick  wail  above  this  floor. 
The  piaintlff,  working  as  a  mason's  tender, 
was  assisting  in  moving  a  scaffold  from  one 
portion  of  the  wall  to  another.  While  so 
employed,  he  stumbled  over  some  debris  and 
fell  through  a  hole  In  the  floor,  receiving  the 
injuries  complained  of.  The  hole  into  which ' 
plaintiff  fell  was  one  of  a  number  of  like 
oi)enings  left  In  the  floor  of  the  bam,  to  be 
used,  when  the  ham  was  completed,  for  put- 
ting down  hay.  These  oi)enIng8  were  3  feet 
square,  and  three  of  them  were  situated  In  a 
row  through  the  center  of  the  building,  from 
7  to  8%  feet  apart,  and  distant  approximate- 
ly 20  feet  from  other  like  openings  along  the 
side  walls  of  tbe  building.  When  the  plain- 
tiff came  onto  the  second  floor  that  morning 
to  work,  he  came  up  a  ladder  through  one 
of  the  three  openings  In  the  center  of  the 
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bnUdlng,  and  then  obeerred  other  slmUar 
openings.  None  of  these  three  holea  were 
covered. 

[2]  At  the  time  of  the  accident  this  bnlld- 
Ing  was  In  process  of  constmctlon.  The  gen- 
eral contractor,  McMUIan,  was  then  actlTely 
engaged  In  carrying  forward  the  carpenter 
work  of  the  building.  The  defendant,  having 
the  contract  for  erecting  the  brick  wall,  did 
not  have  charge  or  control  of  this  floor,  but 
undertook  to  use  it  in  its  then  condition, 
when  convenient,  in  carrying  out  bis  con- 
tract Such  use  was  substantially  the  use  as 
a  scaffold.  The  floor  in  its  then  condition 
was  clearly  a  reasonably  safe  place  for  such 
use  by  any  one  knowing  its  actaal  condl- 
tlon.  The  defendant  was  not  negligoit  In-  al- 
lowing and  directing  his  employes.  Including 
the  plaintiff,  to  work  on  this  floor  when 
necessary  and  convenient  in  carrying  up  the 
side  walls  of  the  building.  The  openings  in 
the  floor  were  apparent,  and  were  observed 
by  the  plaintiff.  The  defendant  was,  there- 
fore, not  negligent  in  falling  to  point  them 
out  to  the  plaintiff,  or  to  warn  him  in  refer- 
eaee  thereto. 

[1]  The  statute  providing  that  hoisting  ap- 
paratus used  In  the  construction  of  any 
buildbig  must  be  protected  (Rev.  Laws  1905^ 
I  1815)  clearly  has  no  application  to  the 
openings  here  under  consideration. 

The  facts,  as  established  by  the  evidence, 
not  showing  any  negligence  on  the  part  of 
the  defendant,  the  trial  court,  at  the  dose 
of  plaintiff's  testimony,  correctly  directed  a 
verdict  in  favor  of  the  defendant 

The  order  made,  denying  plaintiUTs  mo- 
tion for  a  new  trial,  is  affirmed. 

Affirmed. 


FINK  et  al.  ▼.  UNITED  AMERICAN  FIRE 

INS.  CO.  et  al.  (WEINHOLZER  et  aL, 

Interreneis). 

(Sopreme  Court  of  Minnesota.    April  18,  1911.) 

(Sv^abui  hv  the  Court.) 

1.  Rbvikw   on  Appeal. 

The  question  at  issue  was  whether  plain- 
tilfs  had  purchased  from  interveners,  prior  to 
its  execution,  the  pergonal  property  described 
in  a  certain  lease  of  real  estate.  Beld,  the  jury 
was  authorized  by  the  instructions  to  take  the 
lease  into  consideration  in  determining  that 
question. 

2.  JTJBT  (I  139*)— Peiudcftost  Chaixknob— 
Rulings. 

An  exception  to  a  statement  by  the  court 
that  it  was  inclined  to  hold  that  the  right  of 
peremptory  challenge  of  a  Juror  did  not  exist 
was  not  a  ruling  on  the  question ;  no  particular 
juror  Iiaving  been  challenged. 

[Ed.  Note.— For  other  cases,  see  JuiT,  Dec. 
Dig.  I  139.»] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Hascall  R.  Brill,  Judge. 

Action  by  Samuel  Fink  and  others  against 
the  United  American  Fire  Insurance  Com- 
pany and  others,  in  which  EUa  Weinbolzer 


and  others  intervened.  Judgment  for  plain- 
tiffs, and  Interveners  appeal  from  an  order 
denying  a  new  trial.    Affirmed. 

O.  S.  Ivea,  for  appellants.  O.  D.  O'Brien 
and  Oscar  F.  Christensen,  for  respondents. 

liQWIS,  3.  A  full  stat^nent  of  the  facts 
in  this  case  will  be  fonnd  in  the  decision  on 
the  former  appeal.  109  Minn.  422,  124  N. 
W.  7.  Upon  the  second  trial  the  coart  sub- 
mitted the  question  of  ownership  to  the  Jnry 
in  the  following  form:  "Who  were  the  own- 
ers of  the  personal  property  covered  by  the 
two  Insurance  policies  at  the  time  the  poli- 
cies were  issued."  And  the  jury  answered 
that  plalntiflb  were  the  owners.  The  court 
then  fonnd  that  the  plaintiffs  were  entitled 
to  recover  the  full  amount  of  the  Insurance, 
and  the  interveners  appealed  from  the  order 
denying  their  motion  for  a  new  trial. 

(1  ]  The  former  decision  disposed  of  several 
of  appellants'  objections,  and  the  only  qnes- 
tion  raised  by  the  assignments  of  error, 
which  merits  notice,  is  whethw  the  trial 
court  withdrew  the  lease  from  the  considera- 
tion of  the  Jury  wtdle  they  were  passing  on 
the  question  of  ownership.  Plaintiffs  daimed 
that  the  purchase  of  the  personal  property 
was  made  by  them  June  22d  at  the  farm. 
an4  that  no  change  In  the  agreement  was 
made  from  that  time  to  the  date  of  the  ex- 
ecution of  the  lease,  June  30th;  and  the  court 
instructed  the  Jury  that  if  the  purctiase  was 
made  as  claimed  by  plaintiffs,  and  it  was  not 
modified  prior  to  the  execution  of  the  leasee 
then  plaintiffs  continued  the  owners  down  to 
the  time  of  the  fire.  The  court  also  stated 
that,  in  determining  what  took  place  after 
June  22d,  the  Jury  should  take  into  consid- 
eration "all  the  evidence  tiearing  on  the  qnes- 
tlon  and  the  evidence  of  what  took  place  up 
to  the  time  of  the  signing  of  the  agreement 
of  lease,"  and  again  the  court  stated  that 
the  question  of  ownership  "depends  upon 
whether  the  property  was  sold  to  the  Finks 
up  to  the  time  of  the  execution  of  the  lease." 
These  excerpts,  when  considered  in  connec- 
tion with  the  entire  charge,  make  It  clear 
that  the  court  did  not  intend  to  restrict  the 
Jury,  so  that  they  would  not  take  the  lease 
into  consideration.  It  was  undisputed  that 
the  sale,  if  any,  took  place  prior  to  the  execo- 
tion  of  the  lease.  There  was  no  evidence  of 
a  sale  after  that  time.  If  the  property  be- 
longed to  the  interveners,  the  lease  amount- 
ed to  a  conditional  sale  to  plaintiffs;  but  if 
plaintiffs  had  already  purchased  the  prop- 
erty, then  the  lease  was  consistent  with  their 
ownership,  and  the  property  was  mortgaged 
to  interveners  as  security.  In  considering 
who  were  the  owners,  the  lease  itself  was 
proper  for  consideration,  in  connection  with 
all  the  evidence  bearing  on  the  question,  and 
the  instructions  are  not  fairly  open  to  tJte 
(Titlcisms  advanced. 
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[2]  The  court  ruled  that  Interveners  bad 
the  separate  right  to  challenge  jurors,  and 
that  the  order  of  challenge  should  be:  De- 
fendant; Interveners;  plaintiffs.  The  record 
shows  that  a  colloquy  occurred  between  the 
court  and  counsel  as  to  the  right  of  inter- 
veners to  interpose  their  third  peremptory 
challenge  to  a  talesman ;  the  plaintiffs  hav- 
ing exhausted,  their  peremptory  cballenges. 
Counsel  for  interveners  claimed  the  right, 
and  the  court  stated  that  It  was  inclined  to 
hold,  under  the  circumstances,  that  the  right 
did  not  exist.  Counsel  for  interveners  took 
an  exception  to  the  court's  statement;  but  no 
particular  juror  was  challenged,  and  the 
court  did  not  rule  on  the  question,  and  for  all 
that  appears  In  the  record  the  plaintiffs 
might  have  admitted  the  challenge,  If  It  had 
been  made. 

AiSrmed. 


liAMSOM  v.  GREAT  NORTHERN  RT.  00. 
(Supreme  Court  of  Minnesota.    April  13,  1911.) 

(BvUalut*  hy  th«  Court.) 

1.  Oabbieks  ({{  272,  27S*)— Auohtino  Pas- 

SENOEBB— DUTT   Or    RaILBOAD    COMPANY. 

It  is  the  duty  of  a  railroad  company,  when 
a  pasBenger  train  is  stopped  at  a  station,  not 
to  start  the  train  before  passengers  have  had  a 
reasonable  time  and  opportunity  to  alight  in 
safety.  In  this  case,  held  a  question  for  the 
jnry  as  to  whether  plaintiff  liaa  snch  a  reason- 
able time  and  opportunity. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1072-1074;  Dec.  Dig.  il  272, 
278.*J 

2.  Oabbieks  (|  278*)— Insulthto  Lanottaok 
TowABoa  Passknqbb— Qdebtioh  fob  Jtobt. 

The  evidence  justified  submitting  to  the 
jury  the  qnestion  as  to  whether  language  used 
by  the  condactor  towards  plaintiff,  considering 
his  tone  and  manner,  was  abusive  or  insult- 
ing, and  sustains  the  verdict  that  it  was,  and 
that  defendant  was  liable  for  damages  rssaiting 
therefrom. 

TEJd.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  f  278.*] 

3.  Oabbiebs  (I  276»)— iNBtixTij^o  Conduct  or 
CoNDucTOB— Punitive  Damages. 

There  was  no  evidence  of  malice  or  wan- 
ton disregard  of  plaintiffs  rights  that  warrant- 
ed the  instruction  given  by  the  conrt  to  the 
jury  that  punitive  damages  might  be  awarded. 
[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  f  276.*] 

4.  Appeal  and  Ebbob  (S  1064*)  —  Review — 
Hakmless  Ebbob— Instbuctions. 

Where  the  evidence  shows  that  the  verdict 
is  for  an  amount  not  larger  than  plaintiff  is 
fairly  entitled  to  as  compensatory  damages,  it 
will  be  presumed  that  the  jury  did  not  allow 
punitive  damages,  and  an  inntmction  that  they 
might  is  error  without  prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1064.*] 

Appeal  from  District  Court,  Wright  Coun- 
ty ;  Arthur  E.  Giddlngs,  Judge. 

Action  by  Anna  S.  Lamson  against  the 
Great  Northern  Railway  Company.  Verdict 
for  plaintiff.    From  an  order  denying  a  mo- 


tion for  new  trial  or  for  judgment  notwith- 
standing tbe  verdict,  defendant  appeals.  Af- 
firmed. 

Brown,  Albert  ft  Guesmer,  for  appellant 
WooUey  &  Johnson,  for  respondent 

BUNN,  J.  Plaintiff,  a  woman  of  42,  a 
resident  of  Buffalo,  Minn.,  on  October  11, 
1900,  purchased  a  ticket  from  defendant  at 
Ookato  for  Montrose.  The  train  consisted  of 
a  mail  car,  baggage  car,  express  car,  and  six 
coaches.  Plaintiff,  with  her  two  small  chil- 
dren, aged  3  years  and  14  months,  respective- 
ly, took  a  seat  In  the  second  or  third  coach 
from  the  rear  of  the  train.  Besides  the  chil- 
dren, she  had  with  her  a  suit  case.  It  was 
about  4  o'clock  In  the  afternoon  of  a  damp, 
windy  October  day.  Plaintiff  knew  the  sta- 
tions along  the  way,  and  knew  at  Waverly 
that  Montrose  was  the  ne:(t  station,  and  pre- 
pared to  get  ready  to  leave  the  train.  When 
the  train  stoi^ed  at  Montrose,  plaintiff  tes- 
tifies that  she  went  upon  the  platform  of  the 
car  and  saw  that  it  was  not  opposite  the 
station  platform,  thought  she  could  not  get 
off  there,  and  hurried  through  the  next  car, 
but  before  she  had  passed  through  this  car 
the  train  moved  out  The  train  stopped  at 
Montrose  about  two  minutes.  During  this 
time  the  conductor  was  engaged  In  ejecting 
a  drunken  man  from  the  smoking  car.  After 
the  train  left  Montrose,  plaintiff  testifies  that 
the  conductor  entered  the  car  where  she  was 
seated;  that  he  appeared  to  be  angry  when 
he  came  into  the  car  and  before  she  spoke 
to  him.  Plaintiff  said,  "I  wanted  to  get  off 
at  Montrose."  The  conductor  said,  "Why 
didn't  you?"  PlalnUff  said,  "I  couldn't  be- 
cause I  didn't  have  time."  He  said,  "You 
could."  Plaintiff  said,  "I  couldn't,"  and  the 
conductor  said,  "Tou  could;  I  will  put  you 
off  now."  Plaintiff  says  that  this  conversa- 
tion was  carried  on  by  the  conductor  In  a 
loud  tone  of  voice.  No  effort  was  made  to 
put  plaintiff  off,  and  at  Delano  she  refused 
to  leave  the  train,  and  was  carried  to  Minne- 
apolis, from  there  taking  a  Soo  train  to  her 
destination.  Plaintiff  bad  suffered  from  nerv- 
ous trouble,  and  was  not  well  at  this  time. 
There  is  evidence  that  her  health  was  affect- 
ed by  the  incident 

This  action  was  to  recover  damages  for 
defendant's  failure  to  give  plaintiff  a  rea- 
sonable time  to  alight  from  the  train  at 
Montrose,  and  for  the  alleged  wrongful,  will- 
ful, and  malldous  conduct  of  the  conductor 
in  using  the  language  above  quoted.  The 
court,  in  its  charge,  submitted  the  questions 
relating  to  the  liability  of  the  defendant 
and  the  question  of  compensatory  damages, 
and  also  instructed  that  the  jury  might 
award  punitive  damages  If  they  found  that 
the  conductor  was  actuated  by  malice  and 
acted  in  wanton  disregard  of  piaintlCTs 
rights.  Defendant  made  a  motion  for  a  di- 
rected verdict,  and  afterwards  a  motion  for 
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Jndgment  notwltbstandlng  the  verdict  or  for 
a  new  trial.  These  motions  were  denied,  and 
defendant  appealed. 

[1]  We  think  that  the  evidence  made  a 
fair  case  tor  the  jury  on  the  question  of  de- 
fendant's failure  to  stop  the  train  long 
enough  to  give  plaintiff  an  opportunity  to 
nlight  at  Montrose.  It  cannot  be  said  that 
she  was  bound  to  attempt  to  take  the  Jump 
from  the  car  platform  to  the  ground,  with 
two  small  children  to  care  for  and  a  suit 
case  to  carry.  [2]  We  also  think  that  it  was 
a  question  for  the  Jury  as  to  plaintiff's  right 
to  compensatory  'damages,  based  upon  the 
language  of  the  conductor  to  her.  [3]  The 
court  is  divided  on  the  question  as  to  wheth- 
er tlie  evidence  Justified  the  submission  to 
the  Jury  of  the  question  of  punitive  dam- 
ages ;  a  majority  holding  that  there  is  no  evi- 
dence of  malice  or  of  a  wanton  disregard  of 
plaintiff's  rights  Sufficient  to  warrant  per- 
mitting the  Jury  to  assess  punitive  dam- 
ages. [4]  But  we  all  agree  that  this,  if 
error,  was  without  prejudice.  The  verdict 
was  for  $101.74,  and  we  do  not  consider  it  an 
excessive  award  for  the  compensatory  dam- 
ages. The  record  satisfies  us  that  Justice 
has  been  done,  and  we  feel  warranted  in 
saying  that  the  erroneous  Instruction  did 
not  affect  the  verdict 

Order  affirmed. 


HOWARD  et  al.  v.- ILLINOIS  CENT. 

RT.  CO. 

(Supreme  Court  of  Minnesota.    April  21,  1911.) 

(Svllabiu  by  the  Court.) 
Waters  and  Watek  Coubsbs  (SJ  119,  128*) 
—Diversion  of  Surface  Waters— Liabii,- 
iTY  of  Railboad  Company-Actions— In- 
structions. 

Action  to  recover  damages  to  the  plain- 
tiffs' land  by  reason  of  the  alleged  negligent 
construction  and  maintenance  of  defendant's 
railway  roadbed,  whereby  surface  waters  were 
cast  in  destructive  quantities  upon  their  land. 
Beld: 

(1)  The  liability  of  a  railroad  company  for 
a  diversion  of  surface  waters  is  the  same  as 
that  of  individuals,  and  the  acquisition  of  its 
right  of  way  by  condemnation  proceedings  does 
not  release  it  from  damages  resulting  from  the 
negligent  construction  and  maintenance  of  its 
roadbed. 

(2)  A  landowner  has  a  right  to  drain  his  land 
for  any  legitimate  purpose;  but  if  he' collects 
and  conveja  surface  waters  off  his  own  land, 
he  must  use  all  reasonable  means  to  avoid  un- 
necessary injury  to  the  land  of  others. 

(3)  The  trial  court  did  not  err  in  denying  de- 
fendant's motion  for  judgment,  or  in  granting 
plaintiffs'   motion   for  a   new  trial. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ${  131-134;  Dec. 
Dig.  H  119,  126.»] 

Appeal  from  District  Court,  Mower  Cotm- 
ty;  Nathan  Klngsley,  Judge. 

Action  by  Charles  Howard  and  another 
against  the  Illinois  Central  Railway  Compa- 
ny. There  was  a  Judgment  for  nominal  dam- 
-*■ 


ages  for  plaintiflB,  and  defendant  appeals 
from  an  order  denying  defendant's  motion 
for  Judgment  and  granting  plaintiffs'  motion 
for  a  new  triaL    Affirmed. 

Catherwood  ft  Nlcholsen  (Maurice  O'Con- 
nor, of  counsel),  for  appellant  French  & 
Sasse  and  Dunn  &  Carlson,  for  respondents. 

START,  CS.  J.  The  plaintiffs  are,  and  dur- 
ing all  the  times  hereinafter  stated  were, 
the  owners  of  a  farm  of  320  acres  in  the 
township  of  Lyle,  this  state.  A  public  high- 
way running  east  and  west  divides  the  land ; 
there  being  160  acres  north  of  the  highway 
and  a  like  quantity  on  the  south  of  It  The 
defendant's  railroad  crosses  a  natural  water 
course,  about  three  rods  wide,  known  as  Wood- 
bury creek,  upon  a  trestle  at  a  point  some  120 
rods  east  of  the  plaintiffs'  land,  thence  runs 
westerly  on  and  over  their  south  quarter  sec- 
tion, and  after  leaving  this  quarter  it  bears 
to  the  northwest,  and  crosses  a  highway  at 
a  point  where  there  was  a  culvert  In  the  high- 
way before  the  railroad  was  built  The 
plaintiffs  brought  this  action  in  the  district 
court  of  the  county  of  Mower  to  recover 
from  the  defendant  the  damages  sustained, 
as  alleged  in  the  complaint  by  the  negligent 
construction  and  maintenance  of  the  road- 
bed, whereby  natural  water  courses  were  ob- 
structed and  large  quantities  of  surface  wa* 
ters  were  collected,  by  means  of  ditches 
without  any  outlet  and  discharged  In  de- 
structive quantities  upon  their  land.  The  an- 
swer denied  the  allegations  of  the  complaint 
as  to  the  negligent  construction  and  mainte- 
nance of  its  roadbed,  and  alleged  that  the 
construction  and  operation  of  its  roadbed 
and  ditches  are  conditions  necessarily  in- 
cident to  the  operation  of  Its  railway,  for 
which  the  defendant  made  full  compensation 
when  it  acquired  the  right  by  condenmation 
proceedings  to  construct  and  operate  its  rail- 
road over  the  plaintiffs'  land. 

The  issues  were  tried  to  a  Jury,  and  at  the 
close  of  the  evidence  the  defendant  moved 
the  court  for  a  directed  verdict  which  was 
denied,  case  submitted  to  the  Jury,  and  a 
verdict  returned  for  |1  for  the  plaintiffs. 
Thereupon  they  gave  notice  of  a  motion  for 
a  new  trial,  to  be  heard  on  the  minutes  of  the 
court  on  February  16,  1910,  and  the  defend- 
ant gave  notice  of  a  motion  for  Judgment  in 
its  favor  notwithstanding  the  verdict  to  be 
heard  on  the  minutes  of  the  court  at  the 
same  time  and  place  that  the  plaiutlffs'  mo- 
tion was  noticed  for  hearing.  The  defend- 
ant's motion  did  not  assign  any  specific  al- 
leged errors.  The  court  heard  both  motions 
at  the  same  time.  No  objection  to  hearing 
the  defendant's  motion  on  the  notice  given 
was  made  by  any  one,  and  on  February  2S, 
1910,  the  court  made  its  order  denying  the 
defendant's  motion  for  Judgment  and  grant- 
ing plaintiffs'  motion  for  a  new  trial.    The 
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defendant  appealed  to  this  court  from  tbe 
n^bole  order  on  March  22d.  Thereafter,  and  on 
April  20th,  the  defendant  gave  notice  of  a 
blended  motion  for  Judgment  in  its  faror  not- 
withstanding the  verdict  or  for  a  new  trial, 
to  be  heard  upon  a  settled  case  on  May  2d. 
No  objection  was  made  by  any  one  to  tbe 
hearing  of  the  second  motion.  The  court 
heard  the  motion  and  made  its  order  deny- 
ing it,  from  which  the  defendant  appealed. 
Oounsel  for  plaintiffs  urge  that  the  defend- 
ant's first  motion  for  judgment  was  rightly 
denied,  no  matter  what  its  merits  were,  be- 
cause it  did  not  specify  the  ground  upon 
which  it  was  made,  and  that  tbe  correctness 
of  the  order  cannot  be  here  considered,  and, 
further,  that  the  first  motion  is  a  bar  to  the 
second  one  for  Judgment. 

It  Is  apparent  from  the  record  that  the 
first  motion  for  Judgment,  and  the  plaintiffs' 
motion  for  a  new  trial,  were  each  considered 
and  denied  on  the  merits.  Therefore  the  cor- 
rectness, on  its  merits,  of  the  first  order  ap- 
pealed from,  Is  the  only  question  presented 
by  the  record,  for  the  reason  that  the  sub- 
ject-matter of  the  defendant's  second  appeal 
was  disposed  of  in  the  district  court  by  the 
first  order  of  the  court  and  the  appeal  there- 
from. 

This  brings  us  to  a  consideration  of  the  mer- 
its of  the  order  denying  the  defendant's  mo- 
tion for  Judgment,  and  granting  a  new  trial 
on  plaintiffs'  motion.  There  was  no  evidence 
which  would  sustain  a  finding  that  the  de- 
fendant obstructed  any  natural  water  course, 
within  the  strict  meaning  of  the  term.  The 
question,  then,  is  whether  the  defendant  was, 
upon  the  whole  evidence,  entitled  to  a  direct- 
ed verdict.  The  solution  depends  upon 
whether  the  evidence  was  suflBclent  to  take 
the  case  to  the  Jury  on  the  question  of  the  de- 
fendant's alleged  negligence  In  constructing 
and  maintaining  its  roadbed,  so  as  to  collect 
the  surface  waters,  and  discharge  them  in  de- 
structive quantities  upon  the  land  of  the 
plaintiffs  to  their  damage.  The  liability  of 
a  railroad  company  for  a  diversion  of  sur- 
face waters  is  governed  by  the  same  princi- 
ples as  that  of  Individuals.  The  acquisition 
of  a  right  of  way  by  a  railway  company  by 
condemnation  proceedings  does  not  release 
it  from  damages  which  result  from  its  neg- 
ligent construction  and  maintenance  of  its 
roadbed.  Jungblum  t.  Railway  Co.,  70  Minn. 
15.%  72  N.  W.  971. 

The  question  whether  a  railroad  bed,  with 
reference  to  surface  waters,  is,  In  any  partic- 
ular case,  negligently  constructed  and  mam- 
talned,  depends  upon  the  rights  and  duties 
of  a  landowner  as  to  such  waters.  There  is 
some  confilct,  real  or  apparent,  In  our  own 
decisions,  but  the  rule  Is  now  definitely  set- 
tled that  a  landowner  has  a  right  to  drain 
bis  land  for  any  legitimate  purpose;  but,  if  he 
cuUects  and  conveys  surface  waters  off  his 
own  land,  he  must  use  all  reasonable  means 
to  avoid  unnecessary  Injury  to  the  laud  of 
others.    Sheehan  r.  Flynn,  69  Minn.  436,  '61 


N.  W.  462,  26  L.  R.  A.  632;  Jungblum  ▼.  Rail- 
way Co.,  70  Minn.  153,  72  N.  W.  971 ;  Oftelie 
V.  Town  of  Hammond,  78  Minn.  275,  80  N. 
W.  1123;  Fossam  t.  Railway  Co.,  80  Minn. 
9,  82  N.  W.  079 ;  Nye  T.  Kahlow,  08  Minn.  81, 
107  N.  W.  733;  Block  v.  RaUway  Co.,  101 
Minn.  183,  112  N.  W.  66. 

The  case,  of  Brown  v.  Railway  Co.,  '63 
Minn.  259,  65  N.  W.  123,  39  Am.  St  Rep.  603, 
relied  on  by  the  defendant,  when  tested  by 
the  facts  assumed  in  the  opinion  in  that  case, 
would  seem  to  be  In  harmony  with  the  rule 
we  have  stated,  but,  if  It  be  otherwise,  the' 
case  is  necessarily  modified  by  the  subse- 
quent cases  we  have  cited.  If  a  landowner,, 
in  collecting  and  conveying  surface  waters- 
off  his  own  land,  fails  to  discharge  the  duty 
imposed  upon  him  by  the  rule  stated,  he  i» 
guilty  of  negligence,  which.  In  this  connec- 
tion, is  the  failure  to  discharge  a  legal  duty.^ 

The  ultimate  question  on  this  appeal  i» 
whether  there  was  any  evidence  given  on  the- 
trial  fairly  tending  to  show  that  the  defend- 
ant was  thus  negligent.  There  was  evidence 
tending  to  show  that  the  general  surface  of 
the  plaintiffs'  land,  and  the  land  to  the  west 
and  northwest  of  it,  was  fiat  prairie,  having 
little  natural  drainage.  But  before  the  de- 
fendant's roadbed  was  built  there  was  a 
natural  depression,  but  not  sufficient  to  con- 
stltute  a  natural  water  course,  in  the  land 
northwest  of  the  plaintiffs'  land,  at  the  point 
where  the  highway  culvert  was  placed, 
through  which  surface  water  was  discharg- 
ed; that  before  the  building  of  the  roadbed 
the  balance  of  the  surface  waters  either  found* 
their  way  to 'Woodbury  creek  or  were  dif- 
fused over  the  plaintiffs'  land,  doing  it  no- 
substantial  Injury;  that  in  the  construction- 
of  Its  roadbed  across  the  highway  the  defend- 
ant filled  up  the  culvert  and  made  a  solid 
roadbed  across  the  highway ;  that  the  road- 
bed as  constructed  and  maintained  from  the- 
culvert  to  the  east  line  of  plaintiffs'  land  is  of 
the  average  height  of  8  feet,  with  continuous 
ditches  or  borrow  pits  on  each  side,  the  one- 
on  the  south  side  ending  near  the  east  line  of 
plaintiffs'  land,  without  any  outlet;  that 
the  south  ditch  could  have  been  extended  so- 
as  to  discharge  its  waters  Into  Woodbury 
creek,  at  a  cost  of  $180,  but  In  doing  so  It 
would  have  been  necessary  to  have-  out 
through  an  elevation  In  the  land  some  IS- 
rods  long,  over  which  the  ditch  would  haT» 
to  be  approximately  6  feet  deep;  and,  fur- 
ther, that  by  reason  of  filling  the  culvert  and 
leaving  the  ditch  on  tbe  south  side  of  the 
roadbed  without  any  outlet  the  surface  wa- 
ters are  collected  therein  to  such  an  extent 
that  they  overflow  and  are  discharged  in  de- 
structive quantities  upon  the  plaintiffs'  south 
quarter,  to  their  damage  in  some  amount. 

There  was  a  sharp  confilct  In  the  evidence 
as  to  many  of  these  matters ;  but,  as  we  are 
bound  to  do,  in  considering  whether  the-de* 
fendant  was  entitled  to  a  directed  verdict, 
we  have  taken  the  most  favorable  view,  for 
the  plaintiffs,  of  the  evidence  permlsslbla^ 
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wttbont  regard  to  the  preponderance  of  the 
evidence.  As  there  must  be  a  new  trial  of 
the  action,  we  refrain  from  dlscnsslng  the 
evidence,  or  referring  to  It  in  detail.  The 
result  of  OUT  consideration  of  the  whole  of 
the  evidence  Is  that  It  was  sufficient  to  take 
to  the  jury  the  question  whether  the  defend- 
ant was  negligent  In  the  construction  and 
maintenance  of  its  roadbed,  which  resulted 
In  injury  to  the  plaintiffs'  land. 

This  brings  us  to  the  question  whether  the 
trial  court  erred  In  granting  plalntlfTs'  mo- 
tion for  a  new  trial.  In  its  general  charge, 
the  court  instructed  the  Jury,  In  effect,  that 
if  the  defoidant,  since  building  its  road,  had 
negligently  done  anything  whereby  the  plaln- 
tlfTs had  aostalned  injury,  they  would  be 
entitled  to  recover.  Upon  the  court's  atten- 
tion being  called  to  this  Instruction  at  the 
close  of  the  general  charge.  It  said:  "I 'will 
say  to  the  Jury  that  there  Is  no  evidence  in 
the  case  ttiat  there  has  been  anything  done 
by  the  railroad  company  to  the  injury  of  the 
plaintiffs,  except  at  the  time  of  the  construc- 
tion of  its  roadbed."  The  court  granted  a 
new  trial,  upon  the  ground  that  the  instruc- 
tions were  confusing  and  misleading.  In 
so  doing,  it  did  not  err.  The  first  Instruc- 
tion might  well  have  been  understood  by 
the  Jury  as  limiting  the  plaintUCb'  damages 
to  acts  done  by  it  since  the  construction  of 
its  roadbed,  thns  excluding  by  implication 
any  claim  for  damages  sustained  by  the  al- 
leged negligence  of  the  defendant  in  con- 
structing its  roadbed.  The  attempted  ex- 
planation, by  giving  the  second  Instruction, 
did  not  relieve  the  situation;  on  the  con- 
trary, it  was  calculated  further  to  confuse 
the  jury. 

Order  affirmed. 


JARECKI  MFG.  C».  v.  RYAN  et  aL 

(Supreme  Court  of  Minnesota.    April  21,  1911.) 
On  reargument.    Former  opinion  (129  N. 
W.  1055)  adhered  to. 

PER  CURIAM.  Upon  the  reargument 
granted  in  this  case,  attention  is  called  to 
three  questions  involved  in  the  appeal,  not 
discussed  in  the  opinion  filed: 

(1)  Did  the  taking  of  the  note  of  two  of 
the  partners  as  an  extension  of  the  time  for 
payment,  but  not  in  payment,  leave  the  plain- 
tiff free  to  sue  the  other  partners  on  the  debt 
In  advance  of  the  maturity  of  the  note? 

There  was  evidence  from  which  the  trial 
court  might  determine  that  no  note  was  in 
fact  retained  or  accepted  by  plaintiff.  The 
fourth  finding  of  the  trial  judge  would  seem 
to  include  such  a  finding  of  fact  Such  a 
finding  would,  In  so  far  as  the  point  here 
Involved  is  concerned,  sustain  the  conclu- 
sion of  law  here.  This  being  the  case,  in  the 
absence  of  a  finding  that  a  note  was  taken, 
we  cannot  assume,  for  the  purpose  of  demon- 


strating error  in  the  conclusion  arrlTed  at, 
tliat  the  trial  Judge  found  a  note  was  taken. 
Further,  tne  taking  of  the  note,  the  relation- 
ship of  the  answering  defendants,  whettaer 
that  of  sureties  or  principal  obligors,  the  agree- 
ment under  which  the  note  was  taken.  If  at 
all,  are  matters  of  f€u;t  upon  whidi  findings 
would  be  necessary  before  the  questions  of 
law  raised  by  appellant  could  be  considered 
or  determined.  No  findings  were  made  tjj 
the  trial  Judge  on  these  questions,  and  tba 
record  does  not  show  that  any  sucli  findings 
were  requested. 

(2)  Was  it  prejudicial  error  to  allow  a 
witness  for  the  plaintiff  to  testify  to  the  ab- 
sence in  the  account  books  of  plaintiff  of  an 
entry  showing  settlement  or  payment  of  the 
account  sued  on? 

One  of  the  defendants,  upon  the  trial  of 
the  case,  testified  that  the  plaintiff's  man- 
ager, after  looking  at  the  books,  told  defend- 
ant the  account  was  paid.  A  witness,  pre- 
sumably the  person  referred  to  as  plalntlfTs 
manager,  testified  in  behalf  of  the  plaintiff 
that  he  made  no  statement  to  the  defendant 
that  this  account  was  paid,  and  in  tliat  con- 
nection testified  that  the  books  did  not  show 
payment  Without  the  books  being  In  evi- 
dence such  testimony  as  to  their  contents 
was  Incompetent  and  should  not  iiave  been 
received.  But  while  this  testimony  was  in 
form  testimony  as  to  the  contents  of  tlie 
books,  it  was  in  effect — ^ttie  trial  being  before 
the  court  without  a  jury — a  reitraation  of 
the  denial  on  tlie  part  of  the  witness  tbat 
he  had  made  the  statement  attributed  to  Um. 
The  error  was  not  prejudicial. 

(3)  Does  the  excess  of  amount  found  by 
the  trial  court  to  be  owing  entitle  defendants 
to  any  relief  on  this  appeal? 

It  is  claimed  on  behalf  of  the  appellant 
that  it  clearly  appears  that  the  amount  of 
the  account  In  issue,  as  found  by  the  trial 
court,  was  $119.22  in  excess  of  the  amount 
shown  by  the  evidence.  Certain  statements 
contained  in  the  record  support  this  claim ; 
but  an  examination  of  the  accounts,  as 
proven,  supports  the  finding  of  the  trial 
Judge  that  the  unpaid  balance  of  the  account 
was  the  sum  of  $2,737.09. 

The  former  decision  is  adhered  to. 


STATE  ex  rel.  SIMPSOX,  Atty.  Gen,  r. 

VILLAGE  OF  ALICE  et  al. 

(Supreme  Oourt  of  Minnesota.    April  21,  1911.) 

(Syttahu*  by  the  Court.! 
MuNiciPAi,   CoBFORA.Tions   (|  7*)— Iwcoapo- 

BATION. 

Held,  followlnz  a  former  decision  on  a 
demurrer  to  respondents'  answer  tbat  the  facta 
disclosed  by  the  record  do  not  Justify  the  coo- 
clusioo,  as  a  matter  of  law,  Uiat  the  villate  of 
Alice  was  improperly  incorporated. 

[Ed.   Note.— B''or  other  cases,  see   Mnmeipal 
Corporatloni,  Dec  Dig.  |  7.*] 

Lewis,  J.,  dissenting. 
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Qno  Tramiito  by  the  State,  on  the  relation 
of  George  T.  Simpson,  Attorney  General, 
against  the  Village  of  Alice  and  others. 
Writ  discharged. 

George  T.  Simpson  and  Washburn,  Bail- 
ey &  Mitchell,  for  relator.  Samuel  C.  Scott 
and  Victor  L.  Power,  for  respondents. 

PER  CURIAM.  This  proceeding,  quo  war- 
ranto to- dissolve  the  incorporated  village  of 
Alice,  came  before  us  at  the  last  term  upon 
relator's  demurrer  to  respondents'  answer. 
State  ex  reL  t.  Village  of  Alice,  127  N.  W. 
1118.  We  were  then  of  opinion,  and  so  ruled, 
that  on  the  facts  disclosed  it  could  not  well 
be  held  as  a  matter  of  law  that  the  village 
boundaries  Included  Improper  territory,  or 
tbat  the  incorporation  thereof  was  Invalid. 
The  demurrer  was  accordingly  overruled. 

The  cause  is  again  before  us  upon  the 
pleadings  and  an  agreed  statement  of  the 
facts.  A  careful  consldentlon  of  the  facts 
as  set  out  in  the  stipulation  presents  noth- 
ing substantially  or  materially  different  from 
those  set  out  In  the  resirandents'  answer,  and 
-we  follow  and  apply  the  former  decision, 
boldlng  that  the  facts  do  not  justify  the 
conclusion  as  a  matter  of  law  that  the  vil- 
lage was  improperly  litcorporated.  Nothing 
can  be  added  to  the  former  opinion,  and,  for 
the  reasons  therein  given,  the  writ  is  Quash- 
ed and  proceedings  dismissed.  This  conclu- 
Blon  is  also  sustained  by  the  recent,  case  of 
State  ex  rel.  v.  Village  of  Dover,'  130  M. 
W.  74. 

Writ  discharged. 

UBWIS,  J.,  dissenta. 


MAHAR  ▼.  MONTELLO  GRANITE  CO. 
(Supreme  Court  of  Wisconsin.    April  5,  1911.) 

1.  Tbiai,  (i  162*)— NoMSuiT— Wheh  Pbofeb. 

The  court  may  grant  r  nonsuit  when  plain- 
tiff rests  his  case,  or  afterwards  during  the 
trial,  if  all  the  evidence  produced  entitles  the 
defendant  to  a  nonsuit  when  the  motion  is 
made ;  hence,  where  some  evidence  was  drawn 
out  on  cross-examination  which  was  not  proper 
cross-examination,  but  a  part  of  defendant's 
case,  it  did  not  affect  the  nght  of  the  court  to 
grant  a  nonsuit  at  the  time  plaintiff  rested. 

i'Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
g.  i  370;  Dec.  Dig.  |  162.*] 

2.  EviDBRCK  (S  359*)— PaoTOOBAPHS  or  Pbem- 
isxs. 

In  an  action  for  personal  Injuries,  it  was 
not  error  to  receive  in  evidence  photographs  of 
the  premises  in  question,  where  the  evidence 
showed  that  they  were  a  correct  representation 
of  the  premises  at  the  time  of  the  injury,  though 
not  taken  till  afterwards. 

[E<d.   Note.— For   other   cases,   gee    Evidence, 
Gent.  Dig.  ||  1509-1512;   Dec.  Dig.  §  ,359.*J 

8.  Appbai.  and  Error  ({  1050*)— Pbejudioiai. 
Ebbob— EixniBiTs. 

In  an  action  for  personal  injuries,  where 
ezhibita  introduced  in  evidence  wonld  not  change 


the  Ksolt,  the  adndsslon  thereof  was  not  prej- 
udicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  4153-4166;  Dec.  Dig.  { 
1050.*] 

4.  Mabtkb  and   Servant  (|f  203,  227*)— In- 
jury TO  Servant— AsBUUPTioN  of  Risk- 

CONTBIBXn'O'BT    NlOLIOBNCK. 

In  an  action  by  a  servant  for  personal  in- 
juries, if  the  plaintiff  was  guilty  of  contribu- 
tory negligence  or  assumed  the  risk,  a  nonsuit 
was  right,  whether  defendant  was  guilty  of 
negligence  in  failing  to  furnish  a  safe  place  or 
not 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  538-643,  668-672;  DW. 
Dig.  g§  203,  227.*] 

5.  Master  and  Servant  (|  219*)— Injbribs 
TO  Servant— .4lssbiiption  of  Risk. 

An  employe  assumes  the  ordinary  risks  of 
the  employment  and  such  other  risks  as  are 
open  or  obvious  and  which  he  knew  or  ought  to 
have  known. 

['Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  610-624;  Dec.  Di»  f 
219.*] 

6.  Tbial   (i  166*)— Nonsuit— QuEOTioN  tob 

JUBT. 

In  determining  whether  a  nonsuit  should  be 
granted,  the  plaintiff's  evidence  tnuat  be  given 
the  most  favorable  construction  it  will  bear  in 
his  favor,  and,  if  there  is  credible  evidence  from 
which  a  reasonable  inference  can  be  drawn  in 
support  of  the  plaintiff's  case,  then  the  ques- 
tion must  be  left  to  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  373,  374 ;   Dec.  Dig.  |  165.*] 

7.  Masteb  and  Servant  (|  217*)  —  Injubus 
TO. Servant— A BsuMPTioH  of  Risk. 

Where  plaintiff  for  many  months  had  been 
assisting  In  pushing  a  car  and  was  familiar 
with  the  track,  and  the  car  and  the  position 
of  grout  or  rubble  stone  beside  the  rail,  and 
the  operation  of  the  stonecutters  in  throwing 
small  stones  across  the  track,  and  the  pile  or 
ridge  along  the  rail,  and  the  liability  of  stone 
falling  upon  the  rail  by  the  jar  in  operating 
the  cars  upon  the  track,  he  was  chargeable  with 
the  risks  incident  to  such  operation,  so,  where 
he  was  engaged  in  the  act  of  pushing  a  car 
against  a  stone  on  the  rail  which  jarred  the  car 
and  caused  a  large  stone  to  slide  off  and  injure 
him,  he  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  574^600;  Dec.  Dig.  i 
217.*] 

Appeal  from  Circuit  Court,  Marquette 
County;  Chester  A.  Fowler,  Judge. 

Action  by  Walter  Mahar  against  the  Mon- 
tello  Granite  Company.  From  a  judgment 
for  defendant,  plalntUF  appeals.    Affirmed. 

This  action  was  brought  by  the  plaintiff 
through  his  guardian  ad  litem  to  recover  for 
personal  injuries.  At  the  time  of  the  injury 
plaintiff  was  about  20  years  of  age,  but  at 
the  time  of  the  trial  had  arrived  at  majority, 
and  the  action  was  continued  by  him  person- 
ally. The  plaintiff  was  engaged  in  the  quar- 
ry of  the  defendant  as  a  driller,  and  It  was 
his  duty  when  called  upon  to  help  push  a 
tram  car  which  was  operated  upon  a  track 
for  the  purpose  of  carrying  large  stones  from 
one  part  of  the  works  to  another.  During 
the'  process  of  pushing  the  car,  a  large  stolie 
which  was  placed  on  top  of  two  others  fell 
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or  slipped  from  tbe  car  and  injured  the 
plaintiff.  Tbe  complaint  charges  that  on  the 
26th  day  of  May,  1908,  plaintiff  was  at  work 
at  his  usual  occupation  In  getting  out  gran- 
ite blocks;  that  at  about  11  o'clock  In  the 
lorenoon  he  was  called  upon  by  one  Heller 
to  work  In  his  crew  and  assist  In  moving  a 
dump  car  loaded  with  heavy  blocks  of  gran- 
ite ;  that  four  other  persons  assisted  in  mov- 
ing said  dump  car;  that  it  was  the  duty  of 
the  defendant  to  provide  suitable  and  safe 
appliances  in  said  work  and  a  safe  track  for 
the  car  and  to  keep  said  track  in  repair  and 
free  from  obstruction;  and  that  the  defend- 
ant carelessly  and  negligently  allowed  to  ac- 
cumulate and  remain  close  to  the  rails  of 
Bald  track  great  quantities  of  broken  stone, 
nibble,  and  earth  so  that  said  stone,  rubble, 
and  earth  formed  a  ridge  along  the  outside 
-of  said  rails  very  much  higher  than  the  rails. 
-sloping  abruptly  down  to  the  same  so  that 
pieces  of  stone  were  liable  to  roll  upon  the 
track  and  the  rails  thereof  by  a  slight  Jar  or 
the  movement  of  a  car  over  said  track.  It 
Is  further  alleged  that  the  defendant  did  not 
provide  a  suitable  dump  car ;  that  the  one  In 
«se  was  old,  worn-out,  and  out  of  repair,  of 
insufficient  length,  top-heavy,  and  of  such 
faulty  and  negligent  construction  that  when 
-said  car  struck  an  obstruction  the  Jar  would 
cause  the  car  to  tilt  suddenly  backward  and 
the  load  to  slide  off;  that  the  car  was  care- 
lessly and  negligently  overloaded  and  tbe 
load  carelessly  and  negligently  placed  there- 
-OB  by  defendant  so  that  it  was  unsafe  to 
move  the  car;  that  tlie  plaintiff  had  no  knowl- 
edge of  the  facts  above  stated  respecting  the 
<x>dditlon  of  tbe  track  or  car  or  that  said 
<ar  was  negligently  constructed  or  loaded, 
which  facts  were  known  to  defendant ;  that, 
while  plaintiff  was  assisting  in  pushing  the 
car,  a  stone  or  other  hard  substance  slipped 
or  was  Jarred  down  from  the  ridge  along  the 
rails  of  said  track  In  front  of  said  car  and 
obstructed  the  track ;  and  that  the  car  stmck 
said  obstruction  causing  it  to  tilt  backward, 
thereby  causing  a  large  block  of  granite  load- 
ed upon  the  top  of  two  other  large  blocks  of 
granite  to  slip  off  backward  and  injure  plain- 
tiff. The  answer  denies  generally  the  ma- 
terial allegations  of  the  complaint  At  tbe 
close  of  the  plaintiff's  evidence  a  motion  for 
nonsuit  was  made  by  defendant  and  granted 
and  Judgment  entered  dismissing  the  plain- 
riff's  complaint  with  costs  In  favor  of  the 
defendant,  from  which  Judgment  this  appeal 
was  taken. 

J.  S.  Mahoney  and  Maboney,  Ryan  &  Kelm, 
for  appellant  Doe  ft  Ballhom,  for  respond- 
ent 

KERWIN,  3.  (after  stating  the  facts  as 
above).  The  evidence  tends  to  prove  that 
the  defendant  was  operating  a  granite  quarry 
at  Montello,  in  which  plalntla  bad  been  at 
work  about  two  years,  first  as  a  water  boy 
4    or   S    months,    next    aa   a    tool    carrier 


about  5  months,  then  as  a  driller  drilling 
stones  near  the  derrick  in  the  yard  for 
about  8  months,  and  afterwards  and  np  to 
the  time  of  the  injury  drilling  for  the  paving 
cutters.  A  derrick  was  located  In  the  yard 
at  the  southerly  end  of  a  narrow-gauge  track 
upon  which  a  tram  car  was  operated  for  tbe 
purpose  of  moving  stones  as  required  in  the 
performance  of  the  work.  Tbe  plaintiff 
worked  at  the  time  of  tbe  injury  and  for 
some  months  prior  at  tbe  northerly  end  of 
this  track  a  short  distance  from  said  derrick. 
He  had  a  clear  view  of  the  length  of  this 
track  and  passed  up  and  down  it,  walking  be- 
tween tbe  rails,  several  times  a  day;  the 
stone  workers  were  in  the  haUt  when  work- 
ing on  the  side  of  this  track  of  throwing  tbe 
grout  or  rubble  stone  across  on  the  other 
side,  so  tbat  such  rubble  stone  was  piled  np 
along  tbe  side  of  tbe  track  to  a  distance  of 
3  or  4  feet  high  and  formed  a  ridge  which 
was  continuous  along  the  line  of  the  track 
opposite  where  'the  stonecutters  were  at 
work.  This  ridge  or  pile  of  rubble  stone 
came  within  about  a  foot  as  tbe  evidence 
tends  to  show,  of  tbe  rail  of  the  track.  Tbe 
track  was  about  2^4  feet  wide,  and  tbe  dump 
car  operated  thereon  was  a  small  affair  about 
6  feet  across  tbe  track  and  4%  feet  the  other 
way,  the  bed  of  the  car  being  about  4^ 
feet  above  the  rails,  the  distance  between  the 
center  of  tbe  front  axle  and  tbe  rear  axle 
was  a  lit^e  over  8  feet  and  tbe  bar  upon 
which  the  bed  of  the  car  was  fastened  liad  a 
play  of  about  an  inch  or  an  Inch  and  a  half 
backward  and  forward.  One  Heller  had 
charge  of  moving  tbe  stones  on  this  car,  and 
at  the  time  of  the  injury  had  loaded  three 
large  stones,  two  upon  the  bed  of  the  car 
and  tbe  other  on  top  of  these  two ;  the  lower 
stones  weighed  about  400  or  500  pounds  each, 
and  tbe  third  or  top  stone  about  300  pounds. 
Tbe  stones  were  loaded  upon  the  car  by 
Heller  by  means  of  a  derrick,  and  after  be- 
ing loaded  Heller  called  plaintiff,  who  was 
close  by  upon  tbe  track,  to  help  push  the  car, 
and  plaintiff  in  connection  with  four  others 
went  behind  the  car  to  push  it;  plaintiff  be- 
ing In  the  middle  and  pushing  on  the  lower 
part  of  the  frame.'  After  the  car  had  been 
pushed  a  short  distance,  the  wheel  struck  a 
small  stone  about  two  inches  thick,  which 
was  upon  tbe  rail,  causing  the  car  to  Jar  and 
the  top  stone  to  slip  off,  falling  upon  plain- 
tiff's leg,  causing  the  injury. 

There  Is  no  direct  evidence  as  to  how  the 
small  stone  came  upon  the  track ;  the  theory 
being  that  It  was  thrown  there  by  the  stone- 
cutters, or  that  the  Jar  of  the  car  caused  it 
to  roll  down  from  tbe  ridge  of  rubble  on 
the  side  onto  the  rail.  The  evidence  shows 
that  the  plaintiff  was  a  man  of  at  least  ordi- 
nary Intelligence  and  was  perfectlj-  familiar 
with  the  car,  the  track,  and  all  tbe  opera- 
tions carried  on  in  the  yard.  The  complaint 
charges,  among  other  things,  Improper  con- 
struction of  the  car;  but  there  la  no  evi- 
dence in  the  case  showing  Improper  construe- 


Digitized  by 


Google 


wis.) 


MAHAB  T.  MONTEILLO  GRANITE  CO. 


961 


tlon  of  eltber  car  or  track,  the  injury,  as 
the  testimony  shows,  being  caused  by  the 
car  strilcing  the  small  stone  and  thereby 
jarring  the  large  stone  so  as  to  cause  It  to 
slide  off. 

The  appellant  relies  upon  the  following 
grounds  for  reversal  of  the  Judgment:  (1) 
That  the  defendant  had  waived  Its  right  to 
a  nonsuit  by  the  introduction  of  evidence 
before  the  motion  was  made.  (2)  That  the 
court  erred  in  receiving  evidence  against 
plalntitrs  objection.  (3)  That  the  plalntlfTs 
evidence  did  not  show  contributory  negli- 
gence on  bis  part,  and  that  no  contrltiutory 
negligence  on  the  part  of  the  plaintiff  ap- 
peared at  the  close  of  the  plalntlfTs  evidence. 
(4)  That  the  defendant  did  not  furnish  plain- 
tiff a  safe  place  to  work.  And  (5)  that  the 
plaintiff  did  not  assume  the  risk. 

[1]  On  the  first  point  respecting  waiver  of 
the  right  to  nonsuit,  the  contention  of  ap- 
pellant is  based  mainly  upon  the  fact,  as  he 
claims,  that  some  evidence  was  drawn  out 
OQ  cross-examination  of  witnesses  produced 
by  plaintiff  which  was  improper  and  which 
in  fact  was  a  part  of  the  defendant's  case. 
We  do  not  regard  it  necessary  to  consider  or 
pass  upon  the  question  of  whether  or  not 
some  evidence  was  drawn  out  on  cross-ex- 
amination which  was  not  proper  cross-ex- 
amination, but  a  part  of  defendant's  case, 
because  we  do  not  regard  it  as  in  any  way 
affecting  the  right  of  the  court  to  grant  a 
nonsuit  at  the  time  plaintiff  rested  or  even 
afterwards  during  the  progress  of  the  case 
if  in  fact  all  the  evidence  produced  entitled 
the  defendant  to  a  nonsuit  when  such  mo- 
tion was  made.  The  material  question  for 
consideration  by  the  court  at  the  time  the 
motion  for  nonsuit  was  made  was  whether 
or  not,  upon  all  the  evidence  before  the 
court  at  that  time,  any  case  had  been  made 
by  the  plaintiff.  6  Bncy.  of  PI.  &  Pr.  p.  948. 
It  is  dear  that  the  position  of  plaintiff  that 
defendant  waived  its  right  to  nonsuit  is 
not  tenable. 

[21  Error  Is  also  assigned  on  receiving  in 
«vldence  photographs  of  the  premises  In 
question  on  the  ground  that  there  was  no 
evidence  as  to  when  they  were  taken.  But 
there  is  ample  evidence  going  to  show  that 
they  are  correct  representations  of  the  prem- 
ises at  the  time  of  the  injury,  and,  if  so,  it 
was  not  very  material  when  they  were  tak- 
en. The  fact  that  they  were  not  taken  at  the 
time  of  the  injury  would  be  wholly  imma- 
terial, and  no  objection  to  their  admission  in 
evidence,  if  In  fact  the  situation  of  the  prem- 
ises was  the  same  when  they  were  taken  as 
at  the  time  of  the  injury. 

[3]  Objection  is  also  made  ty  appellant  to 
the  reception  of  Exhibits  4  and  2  on  the 
ground  that  they  were  not  properly  re- 
ceived upon  cross-examination  of  the  witness 
Heller,  who  was  examined  by  plaintiff  as  an 
adverse  witness  under  section  4068,  St  1898. 
It  seems  that  the  court  below  allowed  liberal 
cross-examination  of  the  witness  Heller  up- 


on the  theory  that  a  part  of  section  4068, 
St.,  is  unconstitutional  under  the  decision  In 
Phipps  V.  Wisconsin  a  B.  Co.,  133  Wis.  153, 
113  N.  W.  466.  We  do  not  regard  it  neces- 
sary to  discuss  the  constitutionality  of  sec- 
tion 4068,  St,  because  we  are  satisfied  that 
whether  the  exhibits  referred  to  were  ad- 
mitted in  evidence  or  not  would  not  change 
the  result;  therefore,  even  if  we  should  con- 
cede they  were  improperly  admitted,  the 
admission  would  in  no  way  prejudice  the 
plaintiff. 

Exhibit  2  was  a  written  statement  made 
by  Heller  before  his  examination  concerning 
the  accident  which  it  was  claimed  was  pure- 
ly defensive,  therefore  could  not  he  intro- 
duced on  cross-examination  by  defendant 
Exhibit  1  was  a  statement  made  by  one 
Timm,  a  witness  for  plaintiff,  similar  to  9z- 
hiblt  2,  and  which  was  exhibited  to  him  and 
identified  when  his  deposition  was  taken  by 
plaintiff.  The  rulings  respecting  these  ex- 
hibits were  clearly  not  prejudicial  to  the 
plaintiff. 

The  important  question  in  the  case  Is 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  or  that  species  of  contribu- 
tory negligence  known  as  "assumption  of 
risk."  This  we  consider  the  vital  question 
in  the  case,  and  it  Is  the  one  upon  which  the 
court  below  nonsuited  the  plaintiff.  [4]  If 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, or  assumed  the  risk,  then  the  non- 
suit was  right  whether  the  defendant  was 
guilty  of  negligence  in  falling  to  furnish  a 
safe  place  or  not  [I]  It  is  a  well-settled 
rule  of  law  that  an  employe  assumes  the 
ordinary  risks  of  the  employment  and  such 
other  risks  as  are  open  and  obvious  and 
which  he  knew  or  ought  to  have  known. 
[6]  Of  course,  in  determining  whether  or  not 
a  nonsuit  should  be  granted,  the  plalntlfTs 
evidence  must  be  given  the  most  favorable 
construction  it  will  bear  in  his  favor,  and, 
if  there  is  credible  evidence  from  which  a 
reasonable  Inference  can  be  drawn  in  sup- 
port of  plalntlfTs  case,  then  the  question 
must  be  left  to  the  Jury.  Kersten  v.  Welch- 
man  et  al.,  135  Wis.  1,  114  N.  W.  489;  Badg- 
er V.  Janesville  G.  Mills,  95  Wis.  699,  70 
N.  W.  687;  Kortendlck  ▼.  Waterford,  136 
Wis.  77,  115  N.  W.  331. 

[7]  The  court  Is  of  opinion  that  upon  the 
plalntlfTs  evidence,  which  includes,  of  course, 
all  legitimate  cross-examination  of  his  wit- 
nesses, it  appears  as  matter  of  law  that  the 
plaintiff  assumed  the  risk.  As  the  court  be- 
low held  In  ordering  nonsuit,  everything  was 
as  open  and  obvious  to  the  plaintiff  as  to  the 
defendant.  Plaintiff  for  many  months  was 
in  a  position  to  see  and  know  the  situation 
and  the  danger  which  he  encountered  when 
he  assisted  in  pushing  the  car.  He  was  per- 
fectly familiar  with  the  track  and  car  and 
the  position  of  the  grout  or  rubble  stone  be- 
side the  rail,  the  operations  of  the  stonecut- 
ters in  throwing  small  stone  across  the 
track,  the  pile  or  ridge  along  the  rail,  and 
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the  liability  of  stone  falling  upon  the  rail  by 
the  Jar  in  operating  the  car  upon  the  track, 
BO  be  'vra.a  chargeable  with  the  risks  tncl- 
dmt  to  the  operation  of  the  car  upon  the 
tXAdk.  Plaintiff  had  helped  push  the  car 
fleveial  times  a  day  for  a  long  time  before 
the  accident,  and  was  engaged  in  the  very 
act  of  pushing  it  against  the  stone  on  the 
rail  which  jarred  the  car  and  caused  the 
large  stone  to  slide  off  and  injure  him.  Sev- 
eral cases  from  this  court  are  cited  and  re- 
lied upon  by  the  appellant,  which  it  is  claim- 
ed are  authority  to  the  point  that  the  ques- 
tion of  assumption  of  risk  was  for  the  jury. 
We  hare  carefully  examined  the  cases  cited 
and  think  they  can  be  distinguished  from 
the  present  case.  We  will  refer  to  a  few  of 
those  relied  upon.  In  Halwas  t.  American 
a.  Co.,  141  Wis.  127,  123  N.  W.  789,  it  was 
clear  that  the  risk  was  not  open  and  obvious. 
In  Hocking  t.  Windsor  S.  Co.,  125  Wis.  676, 
104  N.  W.  705,  the  general  rule  Is  laid  down 
that,  before  the  servant  can  be  held  to  as- 
sume an  unusual  or  extraordinary  risk,  he 
must  know,  or  have  reasonable  means  of 
knowing,  the  danger  to  which  he  is  exposed, 
and  that  a  mere  vague  surmise  of  the  possi- 
bility of  danger  is  not  sufficient  to  warrant  a 
court  in  taking  the  case  from  the  jury.  It 
appeared  in  the  Hocking  Case  that  the  dan- 
ger was  not  open  and  obvious ;  in  fact,  was 
not  known  to  plaintiff  because  he  understood 
that  the  machine  had  been  repaired  and 
made  safe.  In  Hemmingsen  v.  Chicago  &  N. 
W.  R.  Co.,  134  Wis.  412,  114  N.  W.  785,  it 
did  not  appear  clearly  that  the  danger  was 
known  to  deceased,  or  that  the  facts  proved 
were  such  as  to  charge  him  with  knowledge 
as  matter  of  law.  In  Glerczak  v.  Northwest- 
ern r.  Co.,  142  Wis.  207,  125  N.  W.  436,  the 
Injured  party  had  no  notice  of  the  danger; 
hence  It  was  held  he  did  not  assume  the 
risk.  But  it  is  unnecessary  to  further  re- 
view authorities  relied  upon.  The  case  turns 
npon  the  facts  established  by  the  evidence, 
and  the  court  is  of  opinion  that  upon  the 
nndlspnted  evidence  the  plaintiff  assumed  the 
risk;  therefore  the  nonsuit  was  right 

We  find  no  reversible  error  in  the  record. 

The  judgment  of  the  court  below  is  af- 
firmed. 


GRISWOLD  v.  BARDON  et  al. 
(Supreme  Court  of  Wisconsin.    April  5,  1911.) 
1.  Appeal  and  Bbbob  (|  82*)— Obdebs  At- 

PEALABLB— "FlWAl  OBDEB." 

An  order  confirming  or  refnsine  to  confirm 
a  foreclosure  sale  is  a  final  order  affecting  a 
mbstantial  right  made  on  a  summary  applica- 
tion in  an  action  after  jndinnent,  within  St 
1898,  i  3069,  subd.  2,  and  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  82.* 

For  other  definitions,  tee  Words  and  Phrases, 
vol.  3.  p.  2802.1 


2.  Affxai.  and  EtaoB  (|  610*)  —  Bxoobd — 

Cebtttication- Sufficiency. 

Where  the  recitals  in  the  order  appealed 
from  and  the  clerk's  certificate,  taken  together, 
show  that  the  papers  relied  on  by  the  parties  on 
the  hearing  of  the  motion  for  the  order  are  in 
the  record,  the  record  is  anfficiently  certified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Dec  Dig.  g  616.*] 

3.  Mortgages  (§  626*)- Sale— Confibmatioh 
— PowEB  of  Coubt. 

The  rule  that  eqnity  will  refuse  a  resale  of 
property  sold  at  a  foreclosure  sale  for  mere  in> 
adequacy  of  price  is  strictly  confined  to  cases 
where  there  is  absolutely  no  fact  appearing,  ex- 
cept that  the  price  is  inadeqnate,  and  when 
other  facts  appear,  such  as  mistake,  misappre- 
hension, or  inadvertence,  as  a  result  of  wnicb 
there  is  a  failure  to  obtain  a  fair  price,  the 
court  will  refuse  to  approve  a  sale,  and  fraud  is 
not  necessary  to  justify  sneh  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1530;   Dec.  Dig.  i  520.*] 

4.  MOBTOAOES   (§   626*)— SaXK— CONFIBVATION 
— POWEB  or  COTTBT. 

Where  property  worth  nearly  $4,000  was 
sold  at  a  mortgage  foreclosure  stue  for  $2,200 
and  neither  of  the  owners  had  actnal  notice  of 
the  sale,  and  there  was  a  strong  probability 
that  a .  considerable  increase  of  price  oould  be 
obtained  on  a  resale,  it  was  within  the  discre- 
tion of  the  court  to  refuse  to  confirm  the  sale. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1530;   Dec.  Dig.  f  626.*] 

5.  Appeai,  and  Ebbob  (|  788*)— Appkai.  fbok 

DlSCBETIONABT    OBDEB. 

An  appeal  from  an  order  which  it  is  within 
the  discretion  of  the  trial  court  to  make  will 
be  dismissed,  where  no  abuse  of  discretion  is 
shown. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  788.*] 

Appeal  from  Circuit  Court,  ColamUa  Comi- 
ty; Chester  A.  Fowler,  Judge. 

Action  by  E.  S.  Grlswold  against  I<.  W. 
Harden  and  another.  From  an  order  condi- 
tionally afiBrming  a  reiwrt  of  sale  at  a  mort- 
gage foreclosure  sale,  EX  L.  Needles,  the  pur- 
chaser, appeals.    Dismissed. 

This  is  an  appeal  by  the  purchaser  of  real 
estate  at  a  foreclosure  sale  from  an  order 
confirming  the  sherlfTs  report  of  sale  upon 
condition  only  that  the  defendants  do  not 
within  20  days,  either  (1)  pay  the  purchaser 
the  amount  of  bis  bid,  viz.,  $2,200,  with  le- 
gal interest  from  the  day  of  sale^  or  (2)  fall- 
ing such  redemption,  famish  a  sulBcIent 
bond  that,  in  case  there  be  a  resale  and  the 
premises  do  not  sell  for  $2,200  above  all.  ex- 
penses, the  defendants  will  make  good  to 
the  purchaser  the  deficiency  and  all  exiienaea 
of  resale,  and  In  case  such  redempticm  be 
made  or  such  bond  furnished  vacating  the 
sale  and  ordering  a  resale.  This  order  was 
based  upon  affidavits  filed  in  opposition  to 
the  motion  to  confirm  the  sale,  tending  to 
show  that  the  premises  sold  were  worth 
nearly  or  quite  $4,000,  and  that  neither  the 
defendant  L.  W.  Bardon,  an  aged  man  who 
lived  npon  the  premises,  nor  his  son,  U.  W. 
Bardon,  who  owned  the  premises  In  fee,  sub- 
ject to  the  rights  of  his  ftither  therein  dnr- 
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lug  his  life,  bad  actual  notice  or  knowledge 
of  tbe  sale,  and  tbat  there  is  strong  probabUi- 
ty  that  a  considerable  increase  of  price  can  be 
obtained  upon  a  resale.  No  frand  was  claim- 
ed or  fonnd,  but  the  court  found  that  the 
sale  was  for  an  Inadequate  price,  and  that 
the  lands  "are  worth  a  sum  greatly  in  excess 
of  the  amount  for  which  the  same  were  sold; 
and  that  a  resale  of  said  lands  would  under 
the  circumstances  be  for  the  best  interests 
of  the  said  defendants  and  be  warranted." 

Mahoney,  Ryan  &  Kelm,  for  appellant 
Henry  A.  Qunderson,  for  respondents. 

WINSLOW,  a  J.  (after  stating  the  facts 
as  above).  Two.  preliminary  questions  are 
raised,  first.  Is  the  order  appealable?  and, 
second.  Is  the  record  properly  certified?  [t] 
The  first  question  must  be  answered  In  the 
aflSrmatlve;  an  order  confirming  or  refusing 
to  confirm  a  foreclosure  sale  la  a  final  order 
afFecting  a  substantial  right  made  "upon  a 
summary  application  in  an  action  after  judg- 
ment" (section  8069,  subd.  2,  Stats.  1888), 
and  hence  is  appealable.  Jesup  t.  City 
Bank,  16  Wis.  604,  82  Am.  Dec.  703.  [2]  The 
second  question  must  also  be  answered  in  the 
afiSrmatiye;  without  quoting  the  recitals  of 
the  order  and  clerk's  certificate  at  length,  we 
think  that,  taken  together,  they  satisfactori- 
ly show  that  the  papers  relied  on  by  the  par- 
ties on  the  hearing  of  the  motion  are  be- 
fore us. 

It  has  been  said  by  this  conrt  that  it  Is  the 
settled  practice  of  courts  of  equity  to  refuse 
a  resale  for  mere  Inadequacy  of  considera- 
tion, and  that  this  court  wUl  not  depart  from 
tbat  rule  where  no  other  cause  exists.  Mee- 
ban  r.  Blodgett,  86  Wis.  6U,  67  N.  W.  291. 
This  Is  doubtless  a  correct  statement  of  the 
mle,  but  It  seems  from  the  argument  In  the 
present  case  tbat  it  may  be  easily  misunder- 
stood. [3]  It  must  be  strictly  confined  to 
cases  where  there  is  absolutely  no  fact  ap- 
pearing, except  that  the  price  is  inadequate. 
Whenever  other  facts  appear,  such  as  mis- 
take, misapprehension,  or  Inadvertence  on 
.  the  part  of  the  interested  parties  or  of  in- 
tending bidders,  as  a  result  of  which  it  seems 
to  the  court  the  failure  to  obtain  a  fair  and 
adequate  price  for  the  property  was  due  in 
whole  or  In  part  to  such  mistake,  misappre- 
hension, or  inadvertence,  the  court  will  readi- 
ly refuse  to  approve  the  sale.  No  fraud  Is 
necessary  to  Justify  the  court  In  so  withhold- 
ing its  approval.  The  question  simply  Is,  Is 
the  sale  under  all  the  circumstances  one  of 
which  the  court  In  justice  to  all  parties 
should  approve?  If  the  only  objection  be 
that  a  small  price  was  obtained,  the  court 
will  doubtless  feel  constrained  to  approve, 
unless,  indeed,  the  price  be  so  small  as  to 
amount  itself  to  a  fraud,  if  It  were  permitted 
to  stand.  There  should,  of  course,  be  some 
stability  to  such  sales;  if  an  intending  put^ 


chaser  knows  tbat  be  will  probably  not  get 
the  property,  but  only  a  lawsuit  In  case  be 
gets  a  good  bargain,  there  will  be  few  bid- 
ders. But,  on  tbe  other  hand,  a  court  of  equi- 
ty has  no  interest  in  approving  of  the  dispo- 
sition of  the  property  of  debtors  at  ruinous- 
ly low  prices ;  and  where  it  is  clear  that 
property  has  been  so  sold,  and  there  is  fair 
ground  to  suppose  that  the  result  was  even 
partially  due  to  mistake  or  misapprehension 
on  the  part  of  the  debtors  or  of  others  In- 
terested In  seeing  that  the  property  is  well 
sold.  It  Is  within  the  fair  discretion  of  the 
court  to  refuse  approval  to  the  sale  and  or- 
der another,  being  careful  at  the  same  time 
to  safeguard  the  rights  of  a  bona  ^  fide  pur- 
chaser and  protect  him  from  loss.  Adams 
V.  Haskell,  10  Wis.  123 ;  John  Paul  L.  Ck>.  ▼. 
Neumelster,  106  Wis.  243,  82  N.  W.  144; 
Kremer  v.  Thwalts,  105  Wis.  635,  81  N.  W. 
664.  In  the  last-named  case  it  is  aptly. said 
that  upon  motion  to  confirm  a  sale  the  court 
should  properly  refuse  confirmation  upon  a 
less  showing  of  inequity  or  impropriety  than 
would  be  required  to  set  aside  a  sale  already 
confirmed,  and  that  in  the  former  case  the 
court  should  be  governed  by  "a  broad  and 
comprehensive  consideration  of  fairness  and 
protection  of  the  rights  of  all  parties  interest- 
ed." 

[4]  In  the  present  case,  under  these  prin- 
ciples. It  was  fairly  within  the  discretionary 
power  of  the  court  to  refuse  confirmation,  in 
view  of  the  Inadequacy  of  the  consideration, 
the  Ignorance  of  the  defendants  as  to  the 
time  of  the  sale,  and  the  probability  of  ob- 
taining a  considerable  increase  of  price  upon 
a  resale. 

[5]  The  order  appealed  from  being  discre- 
tionary and  no  abuse  of  discretion  being 
shown,  the  appeal  must  be  dismissed.  It  is 
so  ordered. 


COOK  V.  RICE  LAEB  MIII<INO  A  POWER 

CO. 
(Supreme  Conrt  of  Wisconsin.    April  6,  1911.) 

1.  Neguoxncx    (I    2*)— Natdbi    and    Elb- 

MBOTS   IN   OENERAL. 

Actions  for  negligence  depend  on  the  ex- 
istence of  a  duty  of  care,  the  omission  of  which 
Inflicts  a  legal  wrong  to  one  person  by  anoth- 
er's failure  to  exercise  ordinary  care,  and  tbe 
mere  fact  that  a  person  is  injured  by  an  act 
of  another  is  not  sufficient  ground  of  action. 

[EM.  Note. — For  other  cases,  see  NegUgence, 
Cent.  Dig.  {{  3,  4;   Dec.  Dig.  !  2.»] 

2.  Neqlioenck  (I  36*)— Condition  and  Usb 
or  LiAND — Case  as  to  Pebsons  on  Adja- 
cent HlOHWAT. 

Defendant  in  the  course  of  constructing  a 
power  plant  placed  a  small  portable  engine  on 
its  own  land  adjacent  to  a  highway,  tbe  smoke- 
stack being  from  10  to  18  feet  away  from  the 
hif^way,  and  reaching  from  5  to  6  feet  above  the 
bridge  which  there  formed  a  part  of  tbe  high- 
way, and  operated  it  without  unnecessaiy  smoke 
or  noise,  and  had  operated  it  without  inter- 
ference with  the  safe  use  of  the  bridge.     Plain- 
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till;  who  had  no  Imowledge  or  warning  as  to 

the  engine,  was  riding  upon  the  highway  in  the 
d&ytime,  and  was  injured  in  consequence  of 
fright  to  her  horse  by  the  sudden  escape  of 
steam  from  the  engine.  Held,  that  the  defend- 
ant was  not  liable. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  S  35.*] 

S.  Negligence  (S  35*)— Condition  and  Use 
OF  Land — ICxebcise  of  Obdinary  Case. 
A  person  has  the  right  to  use  his  own  prop- 
erty in  the  usual  conduct  of  his  business  with 
the  usual  incidents  to  such  use,  and  is  only  re- 
quired to  exerices  ordinary  care  in  order  to  re- 
lieve him  from  liability  for  damages  on  ac- 
count of  injuries  incidentally  resulting  to  a 
traveler  on  an  adjacent  highway. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  (  85.*] 
Siebecker  and  Kirwin,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sawyer  Coun- 
ty; James  Wickham,  Judge. 

Action  by  Julia  F.  Cook  against  the  Rice 
Lake  Milling  &  Power  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Action  to  recover  for  a  personal  Injury. 
The  Issues  sufflciently  appear  by  the  follow- 
ing, established  by  the  evidence : 

In  the  regular  course  of  legitimately  erect- 
ing a  power  plant,  adjacent  to  a  public  high- 
way where  it  crossed  the  Red  Cedar  river  at 
Rice  Lake,  Wis.,  plaintiff  placed  and  operat- 
ed on  Its  own  land  a  small  portable  engine. 
The  fire  box  was  S  to  15  feet  from  the  side 
of  the  bridge  and  the  smokestack  further 
away.  The  machine  sat  on  a  lower  level  than 
the  top  of  the  bridge.  The  smokestack  was 
10  to  18  feet  from  the  side  of  and  reached  5  to 
10  feet  above  the  roadway.  Smoke  from  the 
stack  was  liable  to  be  carried  toward  the 
bridge  and,  as  proved  to  be  the  case,  frighten 
horses  of  ordinary  gentleness.'  The  oiglne 
was  a  necessary  appliance  in  constructing  the 
power  plant  It  might  have  been  located  a 
little  further  from  the  bridge  and  the  smoke- 
stack carried  somewhat  higher  so  as  to  have 
lessened,  perhaps,  danger  of  frightening  hors- 
es. It  was  operated  with  due  care.  ■  No  un- 
usual or  unnecessary  noise  or  emission  of 
smoke  from  the  smokestack,  occurred.  The 
smokestack  was  readily  observable  by  a  per- 
son approaching  the  vicinity  of  the  engine  on 
the  roadway.  For  some  time  before  the  oc- 
casion in  question  the  engine  had  been  used 
during  working  hours  and  without  Interfer- 
ing with  convenient,  safe  use  of  the  bridge. 
No  arrangement  was  made  to  warn  travelers 
of  the  presence  of  the  engine  or  to  avoid 
frightening  horses.  The  engine  was  operated 
in  the  ordinary  way,  leaving  users  of  the 
highway  to  look  wholly  after  their  own  safe- 
ty. As  plaintiff,  In  the  daytime,  with  others, 
one  of  whom  was  the  driver,  was  riding  in  a 
one  horse  drawn  vehicle  across  the  bridge, 
unconscious  of  the  location  of  the  engine,  the 
horse  became  frightened  from  smoke  sudden- 
ly escaping  from  the  smokestack  and  blowing 


[toward  the  roadway,  ran  away,  threw  her 
out  of  the  conveyance  and  seriously  injured 
her.  The  particulars  of  the  injury  were  suf- 
ficiently established  to  enable  a  Jury  to  aaseas 
damages. 

There  was  a  motion  for  a  directed  verdict 
in  defendant's  favor,  which  was  denied. 
There  was  a  special  verdict  as  follows:  The 
engine  was  negligently  placed  and  operated 
with  reference  to  use  of  the  highway  for 
driving  thereon  with  horses  of  ordinary  gea- 
tleness.  Defendant  failed  to  ezerdse  ordina- 
ry care  In  locating  and  operating  the  engine^ 
Such  failure  was  the  proximate  cause  of  tlie 
injury,  without  any  want  of  ordinary  care  on 
her  part  or  of  the  driver  contributing  there- 
to. She  was  damaged  in  the  sum  of  $4,950. 
The  court  refused  Judgment  on  the  verdict 
and  on  motion  reversed  the  three  first  find- 
ings and  rendered  Judgment  in  defendant's 
favor. 

W.  H.  Frawley  and  T.  P.  Frawley.  for  ap- 
pellant Clarence  C.  Coe,  Arthur  B.  Coe,  and 
James  Robbins,  for  appellee. 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  The  Judgment  must  be  affirmed. 
The  case  seems  to  have  been  prosecuted  upon 
the  theory  that  if  a  person  use  his  premises 
In  the  prosecution  of  legitimate  business 
without  anything  unusual  about  it  or  notice 
by  any  previous  occurrence  that  the  kind  and 
manner  of  use  may  frighten  horses  rightful- 
ly in  the  .vldnlty, — though  the  use  has  been 
^oyed  for  a  considerable  length  of  time 
without  any  such  difficulty — he  is  nevertheless 
liable  to  one  who  may  be  injured  by  such  oae, 
if  the  occurrence  be  one  liable  to  take  place 
under  the  circumstances.  Nether  precedent 
nor  principle  supports  that 

All  [1J  actions  for  damages  on  the  ground 
of  negligence  depend  on  failure  of  duty  of 
the  defendant — failure  to  exercise  ordinary 
care — a  legal  wrong  to  the  demandant  [2] 
There  Is  no  evidence  to  establish  any  such 
fault  in  this  case — any  evidence  to  warrant 
the  thought  that  a  person  of  ordinary  care 
would  hesitate  to  locate  a  small  engine  near 
a  highway  on  his  own  premises,  as  in  this 
case,  for  use  In  the  ordinary  way  in  a  legiti- 
mate Industrial  enteriurise,  and  make  such 
use,  till  shown  by  events  that  It  was  liable 
to  be  unreasonably  dUturbable  to  persons  us- 
ing the  highway  in  the  ordinary  way.  There 
was  no  evidence  that  any  horse  had  beai 
frightened  by  operation  of  the  engine  before 
the  occurrence  In  Question ;  no  evidence  but 
that  engines  were  customarily  opoated  on 
highways  and  near  highways,  as  occasion  re- 
quired; nothing  to  take  the  case  oat  of  the 
ordinary;  no  evldaice  of  unusual  nolse^  es- 
cape of  smoke,  unusual  use,  or  previous  fr^ht- 
ening  of  horses  by  operation  of  the  engine ;  no 
evidence  of  any  sort  trading  to  show  that  re- 
spondent used  his  own  premises  in  a  manner 
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Inconsistent  with  ordinary  care ;  no  evidence 
to  Inrlng  the  case  within  the  field  of  responsi- 
ble fault  on  principle  or  any  well  considered 
authority.  It  makes  no  difference  because, 
it  can  be  seen,  looking  backward,  that,  possi- 
bly, or  even  probably,  the  arrangements  might 
haye  been  less  dangerous.  These  cases  are 
not  to  be  examined  for  the  purpose  of  test- 
ing the  conduct  of  a  defendant  by  what 
might  have  been  done  or  to  discover  some  ex- 
cuse for  adjudging  a  liability,  but  for  the  pur- 
pose of  testing  defendant's  conduct  by  the 
standard  of  ordinary  care  and  legal  duty. 

Notwithstanding  the  foregoing  there  are 
some  75,  more  or  less,  adjudications  cited  to 
our  attention  In  the  brief  of  counsel  for  ap- 
pellant as  having  some  bearing  on  this  case. 
Counsel  should  select  authorities  with  more 
care.  Parker  v.  Woolen  Co.,  42  Conn.  399, 
where  the  claim  of  negligence  was  not  pass- 
ed upon  at  all  does  not  fit  this  case;  House 
V.  Metcalf,  27  Conn.  631,  and  many  cases  that 
might  be  classed  with  It,  where  the  object 
which  caused  the  mischief  was  within  the 
highway  boundaries  and  had  notoriously  been 
a  menace  to  the  safety  of  persons  traveling 
there  with  horses;  Pomey  v.  Geldmacher,  75 
Mo.  113,  42  Am.  Rep.  888,  where  the  defend- 
ant willfully  threw  a  stream  of  water  on  a 
horse  which  was  lawfully  in  the  highway ; 
City  of  Winona  v.  Botzet,  169  Fed.  321,  94  C. 
C.  A.  563, 32  L.  R.  A.  (N.  S.)  204,  where  the  de- 
fendant unnecessarily  used  a  whistle,  known 
by  experience  to  imperil  the  safety  of  persons 
using  the  street  with  horses,  and  a  multitude 
t>f  like  cases  are  cited  to  us.  Manifestly  they 
are  wholly  irrelevant  All  cases  cited  have 
not  been  examined,  but  enough  have  to  war- 
rant suggesting  that  none  fit  this  case.  If 
there  be  one  now  and  then,  it  is  so  out  of  har- 
mony with  fundamental  principles  as  not  to 
be  worthy  of  consideration. 

In  this  class  of  cases  it  must  not  be  forgot- 
ten that  some  real  appreciable,  efficient  fault, 
tested  by  the  standard  of  care  exercised  by 
the  great  mass  of  mankind  is  necessary  to 
liability.  The  mere  fact  that  a  person  was 
injured  by  the  act  of  another,  is  not  suffi- 
cient Further,  it  must  not  be  forgotten  that 
[3]  a  person  has  the  right  to  use  his  own 
property  in  the  usual  conduct  of  his  business, 
characterized  with  the  usual  incidents.  A 
highway  does  not  constitute  a  burden  on 
lands  abutting  thereon  so  as  to  deprive  the 
owners  of  such  use.  Davis  v*.  Pennsylvania 
R.  Co.,  218  Pa.  483,  67  Atl.  777,  12  I*  R.  A 
<N.  S.)  1152,  is  a  good  illustration.  From 
that  this  rule  was  evolved : 

"An  owner  of  real  estate  has  the  right  to 
use  his  property  for  every  lawful  purpose 
for  which  he  may  desire  to  use  it  and  is 
only  required  to  exercise  ordinary  care  in 
that  case  In  order  to  relieve  him  from  liabil- 
ity for  damages  on  account  of  injuries  inci- 
dentally resulting  to  a  traveler  on  the  high- 
way." 


Ordinary  care  under  such  rule  contem- 
plates that  the  owners  of  lands  abutting  on 
a  highway  may  freely  use  the  same  in  the 
regular  conduct  of  their  business,  not  creat- 
ing unusual  and  unnecessary  noises  or  appear- 
ances known  to  be  liable  to  dangerously  dis- 
turb passing  horses  under  control  of  persons 
of  ordinary  care  and  capability,  and  though, 
nevertheless,  such  horses  may  sometimes  shy 
or  even  run  away  because  of  something  out- 
side the  right  of  way  being  done  or  maintain- 
ed by  the  owner  of  the  land,  such  dangers 
the  user  of  the  highway  accepts,  in  the  very 
nature  of  things,  else  the  burdens  on  abut- 
ting land  would  be  unreasonable  and  intoler- 
able. 

The  Judgment  Is  affirmed. 

8IEBBCKER  and  KERWIN,  JJ.,  dissent- 
ing.   VIKJE,  J.,  took  no  part 


BTJEHLER  v.  STAUDENMATBJR. 
(Supreme  Court  of  Wisconsin.    April  6,  1911.) 

1.  PiXADINO     (S    237*)    —    O0UNTKRCI.AIM:     — 

Ahendmbnt  to  Conform  to  Pboof. 

Where  defendant's  oriKlnal  counterclaim 
was  not  challenged  by  demurrer  or  by  demur- 
rer ore  tenus,  and  no  objection  was  taken  to 
any  of  the  evidence  tending  to  show  damages 
sought  to  be  recovered  therein,  on  the  ground 
that  the  counterclaim  did  not  state  a  cause  of 
action,  the  trial  court  should  have  allowed  the 
counterclaim  to  be  amended  to  conform  to  the 
proofs,  which  established  a  cause  of  action. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent  Dig.  II  003-«19;   Dec.  Dig.  |  237.*] 

2.  Appeal  awd  Ebrob  (|  931*)— FinDiNos— 

PBESfMPTIOW. 

Where,  In  an  action  for  the  value  of  ce- 
ment work,  defendant  filed  a  counterclaim  be- 
cause of  poor  workmanship,  and  the  question 
of  acceptance  or  waiver  by  defendant  was  not 
submitted  to  the  jury,  the  Supreme  Court  on 
appeal  was  required  by  Laws  1907,  c  346,  | 
2B58m,  to  presume  a  finding  by  the  court  on 
such  issue  in  support  of  the  Judgment  rendered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  3728,  3762-3771;  Dec. 
Dig.  I  931.*] 

3.  Contracts  (|  306*)  —  Pebformanc*  —  Db- 
FBCT8— Waiver. 

Defendant  employed  plaintiff  to  do  cement 
work,  which  was  completed  November  7,  1907, 
and  the  first  payment  made  five  days  later. 
The  form  inclosing  the  cement  wall  was  not 
removed  until  November  15th.  A  second  pay- 
ment was  made  on  November  21,  1907,  and  an- 
other on  January  13th  following.  Before  the 
wall  was  used,  which  was  before  the  second 
pasrment  was  made,  defendant  notified  plain- 
tiff of  defects  in  the  work,  and  plaintiff  inspect- 
ed the  same  and  agreed  to  make  the  necessary 
repairs.  Defendant  was  present  during  the 
performance  of  the  work,  but  it  was  not  shown 
that  he  had  any  knowledge  that  improper  ma- 
terials were  being  used,  nor  that  proper  pro- 
portions of  the  ingredients  necessai^  were  not 
used,  or  that  there  was  an  improper  mixture 
of  such  ingredients.  Beli,  that  defendant's 
use  of  the  work  and  payments  made  under  such 
circumstances  was  not  an  acceptance  or  waiv- 
er of  damages  for  poor  workmanship. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  ||  1467-1476;    Dec.  Dig.  |  305.»] 
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4.  Sales  (|  418*)— AooEFTAifci  akd  RxrcrsAL 

—Damages. 

Where  plaintiff  contracted  to  mannfactnre 
cement  bloclu  for  defendant  according  to  apec- 
ificationa  at  a  apecified  price,  and  the  evidence 
ahowed  that  l,flOO  of  the  blocks  were  ready  for 
delivery  and  complied  with  the  apedfications 
at  the  time  defendant  went  to  plaintiff's  works 
with  teams,  therefor,  defendant  was  not  enti- 
tled to  recover  for  the  use  of  the  teams  on  hav- 
ing refused  to  accept  any  of  the  blocks,  be- 
cause all  of  the  blocks  contracted  for  were  not 
shown  to  have  been  manufactured  according 
to  specifications,  and  were  not  ready  for  de- 
livery. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  H  1174-1201;    Dec.  Dig.  |  418.*] 

6.  Costs  (|  256*)— On  Afpeai<— Pbintxd  Casc 

—Abbukjmen'f— Penalties. 

Supreme  Court  rule  6  (108  N.  W.  vi)  re- 
qnlrea  tlte  printed  case  on  appeal  to  be  an 
abridgment  of  the  record,  so  as  to  show  onl; 
the  questions  raised  for  decision,  and  rule,  44 
(108  N.  W.  viii)  declares  that  for  violation  of 
rule  6  no  costs  shall  be  taxed  in  favor  of  the 
offending  party.  Held  that,  where  a  printed 
case  contained  211  pages,  167  pages  of  which 
were  devoted  to  the  evidence,  a  large  part  be- 
ing given  by  question  and  answer,  and  relating 
to  matters  that  were  settled  by  the  verdict 
with  reference  to  which  no  question  was  raised 
in  the  Supreme  Court,  no  costa  would  be  al- 
lowed for  printing  the  case.  • 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  II  968-971;    Dec.  Dig.  |  256.*] 

Appeal  from  Circuit  Court,  Colombia 
County;   Chester  A.  Fowler,  Judge. 

Action  by  John  Buehler  against  George 
Staudenmayer.  Judgment  for  plaintiff,  and 
defendant  appeals.     Modified  and  affirmed. 

The  complaint  sets  forth  two  causes  of  ac- 
tion. The  first  cause  of  action  is  trought  to 
recover  for  work  and  labor  performed  and 
materials  furnished  in  the  construction  of 
a  foundation  wall,  walks,  floor,  and  steps 
at  defendant's  farm.  PlalntUT  alleges  that 
by  reason  of  such  work  done  and  materials 
furnished  tbe  defendant  becanle  indebted  to 
him  in  tbe  sum  of  $204.40;  that  of  this 
amount  $174.50  has  been  paid,  leaving  a 
balance  due  of  $29.90.  For  a  second  cause 
of  action  plaintiff  alleges  that  he  entered  in- 
to a  contract  with  the  defendant,  whereby 
he  was  to  manufacture  for  the  defendant 
2,000  conent  blo<^  at  an  agreed  price  of  14 
cents  each;  that  such  blocks  were  manu- 
factured in  accordance  with  the  agreement, 
and  that  the  defendant  refused  to  acc^t 
them;  that  after  such  refusal  plaintiff  suc- 
ceeded in  selling  600  of  the  blocks  at  10 
cents  each  to  other  parties,  and  he  seeks 
to  recover  damages  in  the  sum  of  $220,  mak- 
ing a  total  on  the  two  causes  of  action  of 
$249.00. 

As  a  defense  to  the  first  cause  of  action 
defendant  alleges  that  plaintiff  failed  to 
complete  tbe  wall,  walks,  etc.,  and  that  the 
work  done  was  unsatisfactory  and  unwork- 
manlike; that  he  has  paid  plaintiff  in  full 
for  all  services  performed  and  materials 
furnished.  Answering  to  the  second  cause 
of  action,   it  is  alleged   that   tbe   cement 


blocks  manufactured  were  not  of  the  slae, 
shape,  or  dimensions  ordered,  and  that  in 
other  particulars  the  blocks  were  not  ao 
cording  to  specifications;  that  def aidant 
with  men  and  teams  went  to  plaintiff's  place 
for  the  blocks,  but  refused  to  take  than  for 
the  reasons  stated.  Defendant  also  coimt«- 
clalmed  for  damages  in  the  sum  of  $50  on 
account  of  failure  of  plaintiff  to  properly 
perfonm  the  work  and  labor  in  the  constmo 
tion  of  the  wall,  walks,  floor,  etc.,  and  Cail- 
ure  to  complete  the  same  in  accordance  with 
the  agreement,  and  for  time  expended  by 
himself,  his  men,  and  teams  in  making  tbe 
trip  for  the  blocks. 

By  its  answers  to  the  questions  submitted 
on  the  si>ecial  verdict,  the  Jury  found  that 
the  cement  work  was  not  done  and  com-- 
pleted  In  a  workmanlike  manner;  that  the 
difference  between  the  reasonable  value  of 
the  cement  work  done  and  what  its  value 
would  have  been,  had  it  been  completed  In 
a  workmanlike  manner,  was  $90;  that  the 
labor  furnished  by  plaintiff  was  reasonably 
worth  $72.90  and  the  cement  $115,  and  the 
use  of  a  certain  mixer  $4.50 ;  that  a  reason- 
able allowance  for  defendant's  trip  with  men 
and  three  teams  to  get  the  cement  blocks 
was  $6.  The  jury  also  found  that  the 
plaintiff  received  9%  cents  each  for  the 
cement  blocks.  Thereafter  defendant  moved 
the  court  for  leave  to  amend  his  counter- 
claim so  as  to  increase  the  ad  damnum 
clause  therein  from  $50  to  $97,  which  motion 
was  denied,  and  Judgment  was  entered  upon 
the  verdict  in  favor  of  the  plaintiff  for  $90 
damages  and  $71.95  costs,  from  whidt  Jndg- 
ment  defendant  appeals. 

Aylward,  Davies,  Olbrich  ft  Hill,  for  ap- 
pellant    Daniel  H.  Grady,  for  respondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  A  number  of  errors  are  assigned  and 
argued  on  this  appeal.  But  one  of  them 
warrants  any  discussion.  The  Jury  intended 
to  permit  the  defendant  to  recover  on  his 
alleged  counterclaim  the  sum  of  $90  as  dam- 
ages because  of  the  failure  of  the  plaintiff 
to  do  a  good  and  workmanlike  Job  of  cement 
work  at  the  farm.  It  found  that  such  sum 
represented  the,  difference  between  the  rea- 
sonable value  of  the  cement  work  and  what 
its  reasonable  value  would  have  been,  had 
It  been  done  In  accordance  with,  the  contract 
After  the  verdict  the  defendant  moved  to 
amend  his  counterdaim  by  stating  tbe  facts 
necessary  to  constitute  a  good  cause  of  ac- 
tion, and  by  increasing  the  ad  rtamiinm 
clause  from  $50  to  $97.  The  original  plead- 
ing was  defective,  in  that  it  did  not  allege 
a  contract  and  breach  thereof  or  make  any 
reference  to  or  adopt  tbe  allegations  of  the 
defensive  portion  of  the  answer  reciting  sucli 
facts.  The  plaintiff  opposed  the  granting  of 
this  motion,  and  also  made  a  motion  to 
amend  his  reply  to  the  coonterdaim.  so  as 


•For  other  cases  see  swim  topic  and  sactioa  NUMBER  In  Dae.  Dig.  *  Am.  Dig.  Key  No.  Series  •  Rap'r  ladacs 
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to  plead  acceptance  of  the  wotk  as  a  com- 
pliance with  the  contract  and  waiver  of  any 
right  to  claim  damages  because  it  was  not 
done  as  agreed. 

.  The  court  granted  the  motion  of  the  plain- 
tiff, and  we  assume  that  for  this  reason  it 
refused  to  grant  the  motion  of  the  defend- 
ant. If  the  court  was  correct  In  holding 
that  the  defendant  had  waived  the  right  to 
recover  the  damages  which  he  was  claim- 
ing. It  would  be  futile  to  allow  the  amend- 
m»it  asked  for  by  him.  [1]  The  original 
counterclaim  was  not  challenged  by  a  de- 
murrer to  its  sufficiency  or  by  a  demurrer 
ore  tenus,  and  nearly  all  of  the  evidence 
tending  to  show  daqiages  was  received  with- 
out objection,  and  no  objection  to  any  of  it 
was  taken  on  the  ground  that  the  counter- 
claim did  not  state  a  cause  of  action.  Un- 
der these  circumstances  we  entertain  no 
doubt  that  the  trial  court  would  have  al- 
lowed the  counterclaim  to  be  amended  so 
as  to  conform  to  the  proofs  and  to  the  ver- 
dict, had  It  been  of  the  opinion  that  any  re- 
covery could  be  had  on  the  pleading  as 
amended.  To  hold  otherwise  would,  we 
think,  have  amounted  to  an  abuse  of  discre- 
tion. 

(21  There  was  sufficient  evidence  to  war- 
rant the  Jury  In  finding  as  it  did  in  refer- 
ence to  the  character  of  the  work  done  at 
the  farm,  and  in  reference  to  the  amount  of 
damages  sntTered  by  the  defendant  as  a 
result  of  poor  workmanship.  The  question 
of  acceptance  or  waiver  was  not  submitted 
to  the  Jury.  Such  a  submission  would  be 
proper  under  appropriate  Instructions,  if 
there  was  any  dispute  as  to  what  the  facts 
were  which  were  relied  upon  to  constitute 
acceptance.  In  the  absence  of  a  finding  by 
the  Jnr}',  we  would  be  obliged  to  presume 
one  by  the  court  In  support  of  the  Judgment, 
under  chapter  346,  Laws  of  1907,  adding 
section  2858m  to  St   1898. 

[3]  So  the  real  question  in  the  case  is, 
Do  the  facts,  construed  as  favorably  to  the 
defendant  as  they  reasonably  can  be.  Justify 
the  conclusion  that  there  was  an  acceptance 
of  the  work  and  a  waiver  of  the  right  to 
claim  damages  for  the  breach  of  the  con- 
tract, which  provided  what  the  character 
of  the  work  should  be?  In  support  of  the 
conclusion  of  the  trial  court,  it  Is  urged 
that  the  defendant  accepted  the  work  (1) 
beoaiise  he  was  present  while  the  work  was 
being  done  and  knew  how  It  was  being  done ; 

(2)  because  he  used  the  concrete  wall  with 
knowledge  of  the  defective  work  done;   and 

(3)  because  he  made  payments  after  the 
work  was  completed  and  with  knowledge  of 
the  defective  work. 

The  work  consisted  of  building  a  founda- 
tion wall  for  a  barn,  a  floor  or  platform  for 
a  windmill,  and  some  walks  and  steps.  The 
defects  complained  of  were  thfit  the  wall 
was  neither  straight,  plumb,  nor  square; 
that  the  north  wall  was  two  Inches  too 
long  and  the  south  wall  was  three  Inches 


too  short;  that  the  wall  was  rough  and 
had  large  holes  In  it,  and  that  a  part  of  it 
did  not  set  properly,  and  that  the  cement 
walks  cra<^ed  badly  and  that  the  floor  of 
the  windmill  settled,  as  well  as  some  other 
minor  defects. 

The  work  was  completed  on  November  7, 
1907,  and  the  first  payment  of  $80  was 
made  five  days  later.  We  do  not  find  any 
proof  that  the  defendant  had  actual  knowl- 
edge of  the  defects  when  this  payment  was 
made.  The  evidence  to  show  when  the  walks 
began  to  crack  was  very  indeflnlta  The 
form  or  cribbing  in  which  the  cement  wall 
was  Inclosed  was  not  removed  until  Novem- 
ber 15th,  so  that  there  was  no  opportunity 
to  discover  any  defects  In  the  sides  of  the 
walls  prior  to  that  time.  It  was  easy 
enough  to  determine  after  the  building  was 
placed  on  the  wall  that  either  the  wall  or 
the  building  was  not  a  rectangle,  but  the 
slight  deviation  could  not  have  been  very 
noticeable  before,  and  there  Is  no  claim  that 
defendant  did  know  of  it  on  November  12tb. 
He  had  given  the  plaintiff  the  correct  meas- 
urements and  had  a  right  to  assume  that 
they  would  be  followed.  In  fact,  there  was 
apparently  very  little  discoverable  in  the  way 
of  defects  on  November  12th,  without  mak- 
ing a  critical  examination  of  the  work,  and 
some  of  the  defects  were  not  discoverable 
on  such  an  examination. 

The  fact  that  the  defendant  was  around 
while  the  work  was  being  done  we  do  not 
consider  very  significant  There  is  no  pre- 
tense that  he  was  an  expert  in  the  business 
of  cement  construction,  or  that  be  had  any 
knowledge  that  improper  materials  were  be- 
ing used,  or  that  the  proper  proportions  of 
the  difTerent  Ingredients  in  the  construction 
were  not  used,  or  that  there  was  an  improp- 
er mixture  of  such  Ingredients.  It  would  be 
unreasonable  to  say  that  where  an  ordi- 
nary person  makes  a  contract  for  the  con- 
struction of  a  cement  wall  or  walk,  and  stip- 
ulates that  it  must  be  constructed  in  a  good 
and  workmanlike  manner,  he  accepts  what- 
ever may  be  tendered  to  him,  simply  be- 
cause he  happens  to.  be  around  while  the 
work  is  being  done,  although  he  has  no 
knowledge  that  the  contract  is  being  violat- 
ed. So  we  do  not  discover  any  evidence  in 
the  record  of  acceptance  up  to  and  Including 
the  time  when  the  first  payment  was  made. 

A  second  payment  of  $70  was  made  on 
November  21,  1907,  and  on  the  13th  of  Jan- 
uary following  the  defendant  sold  to  the 
plalntitr  a  load  of  oats  worth  $24.50.  There 
was  no  agreement  that  this  latter  amount 
was  to  be  applied  on  the  cement  contract, 
but  the  defendant  never  made  any  demand 
for  payment  for  the  oats,  and  we  will  as- 
sume that  he  intended  that  the  amount  stat- 
ed should  be  applied  'on  the  contract  It  Is 
undisputed  that  before  the  bam  had  been 
moved  onto  the  cement  wall  and  before  the 
second  payment  was  made  the  defendant 
called  up  the  plaintiff  by  telephone^  and  in 
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substance  Informed  Urn  that  the  work  done 
was  not  right  and  did  not  comply  with  the 
contract,  and  asked'  him  to  come  out  and  In- 
spect It  The  plaintiff  stated  In  reply  that 
be  could  not  then  do  so,  but  would  come  la- 
ter. Thereupon  the  defendant  Informed  the 
plaintiff  that  he  would  make  no  further  pay- 
ments nutll  the  work  was  made  right  The 
plaintiff  did  go  out  to  Inspect  the  work  the 
next  day,  and  the  parties  do  not  disagree 
in  the  essential  details  as  to  what  took 
place.  The  plaintiff  does  not  admit  that 
the  defendant  found  fault  with  as  many 
things  as  the  defendant  says  be  did,  and 
he  does  not  admit  having  agreed  to  do 
as  much  in  the  way  of  remedying  alleged 
defects  as  the  defendant  asserts  that  he  did, 
but  he  does  admit  that  he  found  defects  of  a 
somewhat  serious  nature,  and  that  he  agreed 
to  remedy  at  least  some  o'f  them.  He  stated, 
however,  that  as  the  season  was  far  advanc- 
ed the  additional  work  should  be  done  in  the 
spring,  and  that  he  would  do  It  at  that  time, 
and  to  this  the  defendant  assented.  Plain- 
tiff never  went  back  to  do  the  work  which 
be  admits  be  agreed  to  do,  and  he  gives  as 
a  reason  for  not  doing  so  that  some  one 
told  him  that  some  other  party  had  made 
the  repairs. 

It  seems  to  as  that  the  acts  of  the  defend- 
ant In  using  the  foundation  walls  and  in 
making  payments  under  these  circumstances 
did  not  amount  to  an  acceptance  of  the  work 
or  a  waiver  of  damages  for  poor  workman- 
ship. Pormann  v.  Walsh,  97  Wis.  356,  72  N. 
W.  881,  65  Am.  St  Rep.  126;  Eaton  v.  Glad- 
well,  108  Mich.  678,  66  N.  W.  598;  Ekstrand 
V.  Earth,  41  Wash.  321,  83  Pac.  305;  Utah 
Lumber  Co.  v.  James,  25  Utah,  434,  71  Pac. 
986;  Trustees  v.  Broadfleld,  30  Qa.  1;  Van 
Buskirk  V.  Murden,  22  111.  446,  74  Am. 
Dec.  163;  Norris  v.  La  Farge,  3  E.  D.  Smith 
(N.  Y.)  375;  Morrison  v.  Cummlngs,  26  Vt. 
486;  Barker  v.  Nichols,  8  Colo.  App.  25,  31 
Pac.  1024;  Johnson  County  v.  Lowe,  72  Mo. 
637;  Moulton  v.  McOwen,  103  Mass.  587; 
Pabst  Brewing  Co.  v.  Milwaukee,  126  Wis. 
110,  105  N.  W.  563.  It  must  be  remembered 
that  the  evidence  does -not  show  that  all  of 
the  defects  developed  before  these  acts  were 
done,  and  that  as  to  some.  If  not  as  to  all, 
of  those  that  had  been  discovered  tbe  plain- 
tiff promised  to  make  his  work  right,  and 
that  the  defendant  had  a  right  to  rely  on 
such  promise.  Under  these  circumstances 
we  think  the  trial  court  erred  in  holding 
that  there  had  been  an  acceptance  of  the 
work  as  a  compliance  with  the  contract. 

Tt  seems  apparent  that  tbe  plaintiff  was 
allowed  to  recover  damages  of  4%  cents  per 
block  on  2,000  cement  blocks  which  tbe 
plaintiff  manufactured  for  the  defendant, 
and  which  the  latter  refused  to  take.  The 
damages  allowed  to  tbe  defendant  on  the 
counterclaim  were  $90.  So  that  the  recov- 
'  ery  of  the  plaintiff  on  bis  second  cause  of 
action  was  offset  by  the  recovery  of  the  de- 
fendant for  damages  because  of  poor  work- 


manship in  doing  the  work.  In  reference  to 

which  the  flrst  cause  of  action  is  brought. 
As  to  such  cause  of  action,  the  jury  found 
that  there  was  no  express  agreement  covering 
the  cost  of  the  work.  It  f onnd  that  the  c^nent 
furnished  was  reasonably  worth  $115,  that 
the  labor  of  the  plaintiff  and  his  men  was 
reasonably  worth  $72.90,  and  that  the  use  of 
the  concrete  mixer  was  reasonably  worth 
$4.60,  making  a  total  of  $192.40.  Tbe  ad- 
mitted payments  amounted  to  $174.50,  leav- 
ing a  balance  due  of  $17.90,  which  tbe  plain- 
tiff is  entitled  to  recover.  [4]  The  defend- 
ant is  not  entitled  to  any  allowance  for  the 
use  of  teams  in  going  to  Portage  for  cement 
blocks.  The  evidence  shows  that  about  1,600 
of  the  blocks  might  have  been  taken  at  that 
time,  but  that  the  defendant  refused  to  take 
them  because  they  did  not  comply  with  tbe 
contract  The  Jnry  found  against  the  de- 
fendant on  this  claim,  so  it  follows  that  be 
might  and  should  have  loaded  his  wagon 
with  the  blocks  tendered  him.  The  evi- 
dence leaves  some  doubt  in  our  minds  as  to 
whether  the  plaintiff  manufactured  the  en- 
tire 2,000  cement  blocks,  although  be  so  tes- 
tified, and  there  is  no  evidence  in  the  case 
which,  directly  at  least,  contradicts  such  tes- 
timony. The  evidence  is  also  somewhat  hazy 
as  to  whether  the  plaintiff  had  disposed  of 
all  these  blocks  at  the  time  of  the  trial.  The 
jnry  made  no  finding  on  either  question.  In 
view  of  the  fact  that  the  court  rendered 
judgment  on  tbe  verdict,  we  must  presume 
a  finding  by  it  to  the  effect  that  the  entire 
2,000  blocks  were  made,  and  that  all  of  them 
had  been  sold  at  the  time  of  the  trial.  Sec- 
tion 2858m,  Stat  We  are  unable  to  account 
for  tbe  judgment  rendered  on  any  other  basis. 
Tbe  contention  of  the  respondent  that  the 
jury  really  deducted  the  $90  damages  found 
from  the  value  of  the  cement  and  labor  as 
found  by  it  ia  untenable.  There  was  no  evi- 
dence In  the  case  tending  to  show  that  by 
any  possibility  the  work  done  and  the  mater- 
ial furnished  were  worth  $90  more  than  the 
amount  found  by  the  jury.  The  plaintiff  In 
his  complaint  claims  only  $204.40  on  UUs 
flrst  cause  of  action,  and  the  jury  allowed 
$192.40,  or  $12  less  than  the  amount  claimed. 

Because  of  tbe  fact  that  no  findings  are 
made  by  the  jury  on  some  disputed  questions 
of  fact,  the  court  has  bad  some  doubt  wheth- 
er the  Judgment  should  be  modified  and  af- 
firmed or  reversed,  and  the  cause  remanded 
for  a  new  trial.  We  have  concluded  on  the 
whole  that  it  would  be  a  kindness  to  both 
parties  to  save  them  the  infliction  of  an- 
other trial  and  of  i>ossibIy  another  appeal 
to  this  conrt,  and  that  substantial  justice 
will  be  done  by  modifying  the  judgment  and 
affirming  it  as  modified. 

[6]  The  printed  case  contains  211  pages 
besides  the  index.  167  pages  are  devoted  to 
the  evidence.  A  large  portion  of  it  is  given 
by  question  and  answer.  A  very  large  por- 
tion of  it  relates  to  matters  that  were  set- 
tled by  the  verdict  of  the  Jury  and  In  refer- 
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ence  to  wblcb  no  question  has  b«en  raised  In 
this  court  The  examination  of  the  evidence 
as  presented  has  imposed  a  great  deal  of  un- 
necessary labor  upon  us.  The  case  Is  not  an 
nbrldgment  of  the  record  so  far  as  necessary 
to  present  the  questions  raised  for  decision, 
as  required  by  rule  6  of  this  court  (108  M. 
W.  Yi).  The  penalty  for  violation  of  the  rule 
is  that  no  costs  shall  be  taxed  in  favor  of 
the  offending  party  for  printing  the  case. 
Rule  44  (108  N.  W.  vlil).  This  rule  has  been 
enforced  lo  numerous  cases,  and  would  be 
enforced  more  frequently  if  those  who  dis- 
regarded it  always  prevailed,  so  that  they 
became  entitled  to  costs.  Reference  is  made 
to  the  cases  of  Orlffltbs  v.  Oetney,  143  Wis. 
143,  126  N.  W.  875,  Gerblg  v.  Bell,  143  Wis. 
157,  126  N.  W.  871,  and  Hankwitz  v.  Barrett, 
143  Wis.  639,  128  N.  W.  430,  and  In  those 
decisions  will  be  found  a  reference  to  numer- 
ous other  cases  In  which  the  rules  have  been 
applied. 

It  is  ordered  and  directed  that  the  Judg- 
ment be  modifled  by  reducing  the  amount 
of  the  plaintiff's  recovery  to  $17.90  damages, 
with  Interest  thereon  from  November  7, 
1907,  together  with  such  costs  as  the  trial 
court  shall  in  its  discretion  allow,  pursuant 
to  subdivision  7,  |  2918,  Stats.  1898,  and  as 
so  modliled  the  judgment  is  affirmed.  Costs 
are  to  be  taxed  in  this  court  in  appellant's 
favor,  but  no  costs  are  to  be  allowed  for 
printing  the  case. 


LATHROP  V.  MILLAR. 
(Supreme  Court  of  Wisconsin.    April  5,  1011.) 

Landlobd  and  Tenant  (5  288*)— Recovebt 
OF  Possession— Action  of  Unlawful  De- 
tainer. 

If  an  agreement  under  which  defendant 
took  possession  of  premises  by  which  he  was 
not  to  pay  rent  during  the  owner's  life  in  con- 
sideration of  services  and  support  was  invalid 
under  the  statute  of  frauds,  so  that  defendant 
only  held  as  a  tenant  at  will  or  by  suflferance, 
be  could  not  be  ousted  by  nnlawful  detainer 
proceedings;  ejectment  being  the  proper  rem- 
edy. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  1205;   Dec.  Dig.  §  288.*) 

Appeal  from  Circuit  Court,  Kenosha  Coun- 
ty ;  J.  C.  Ludwig,  Judge. 

Action  by  Charles  S.  Lathrop  against 
James  Millar.  From  a  Judgment  of  dismiss- 
al, plaintur  appeals.    Affirmed. 

This  is  an  action  of  unlawful  detainer  for 
the  nonpayment  of  rent.  The  defendant  de- 
nied that  the  relation  of  landlord  and  tenant 
e.xlsted,  and  alleged  that  he  went  Into  posses- 
sion of  the  dwelling  house  in  question  in 
May,  1905,  under  an  oral  agreement  with  Ja- 
son Lathrop  (the  then  owner)  that  be  (Mil- 
lar) should  live  in  the  house  rent  free  dur- 
ing said  Jason's  life,  and  have  the  charge  and 
management  of  said  Jason's  property  and 
furnish  him  a  room  and  support  during  his 


life,  for  all  of  which  serrlces  Millar  was  to- 
receive  in  addition  to  the  use  of  the  dwelling 
$100  per  month.  The  defendant  further 
claimed  that  Jason  Lathrop  lived  with  him 
under  this  arrangement  until  the  latter  part 
of  1906,  when  he  left  without  cause  and  did  ' 
not  return,  and  that  he  (plaintiff)  stood  ready 
at  all  times  to  receive  said  Jason  back  in  pur- 
suance of  his  contract  Trial  by  Jury  was 
waived.  It  appeared  on  the  trial  that  Ja- 
son Lathrop,  the  original  owner  of  the  prem^ 
ises,  was  very  old  and  infirm  in  1905,  ana 
was  without  immediate  family,  but  was  liv- 
ing on  the  premises  in  dispute  with  the  fami- 
ly of  a  tenant;  that  the  defendant,  Millar, 
bad  married  his  granddaughter  and  was  liv- 
ing in  Milwaukee;  that  as  a  result  of  some 
negotiations  Millar  came  to  reside  in  Ken- 
osha in  May,  1905,  and  moved  into  the  prem- 
ises with  Liathrop's  consent,  and  they  lived 
together  till  the  fall  of  1906,  when  Lathrop^ 
left  and  went  to  reside  with  a  friend  at 
Twin  Lakes,  Kenosha  county.  In  February^ 
1907,  Lathrop  deeded  all  of  his  property,  in- 
cluding the  dwelling  house  In  question,  to- 
the  plaintiff,  bis  son,  and  In  April  following, 
the  plaintiff  commenced  this  action  of  un- 
lawful detainer,  claiming  to  recover  on  ac- 
count of  the  nonpayment  of  rent. 

The  trial  court  found  as  matters  of  fact,  la 
substance,  that  about  April  1,  1905,  an  oral 
agreement  was  entered  into  by  and  between 
Mr.  Jason  Lathrop  and  the  defendant,  Mil- 
lar, by  which  it  was  understood  that  the  de- 
fendant should  receive  from  Jason  Lathrop. 
the  use  and  occupancy  of  the  premises  in- 
question  without  the  payment  of  rent  or  oth- 
er charges  during  the  lifetime  of  Jason  Lath- 
rop, the  defendant  to  give  the  old  gentleman 
suitable  board  and  lodging  during  such  time- 
at  the  dwelling  house  on  said  .premises,  and 
that  the  defendant  was  to  attend  to  Mr. 
Latbrop's  business  and  receive  compensation 
for  such  services,  but  not  a  fixed  sum  ot 
$100  per  month ;  that  Jason  Lathrop  left  the^ 
defendant's  home  late  in  the  year  1906  or  the 
fore  part  of  1907,  without  just  cause,  and  that 
so  long  as  defendant  is  ready  and  willing  to- 
comply  with  his  part  of  the  agreement  said 
agreement  Is  In  full  force  and  effect,  and  the 
defendant  cannot  be  ousted  from  the  posses- 
sion of  said  premises;  that  by  the  terms  of 
said  agreement  a  room  was  reserved  In  the- 
dwelllng  house  on  said  premises  for  the  use 
of  said  Lathrop;  and  that  said  Millar  thus 
far  bad  performed  bis  part  of  the  agreement, 
and  was  ready,  willing,  and  able  to  continue 
to  do  so. 

As  conclusions  of  law  the  court  found  that 
the  agreement  was  and  still  Is  in  force  and 
effect;  that  the  defendant  cannot  be  ousted 
from  possession  nor  compelled  to  pay  money 
rental  for  the  premises,  provided  he  faithful- 
ly performs  said  agreement  or  stands  ready, 
willing,  and  able  to  do  so;  that  whatever 
right  the  plaintiff  has  acquired  the  same  is 
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subordinate  to  tbat  of  the  defendant;  and 
that  the  defendant  ts  entitled  to  Judgment 
of  dismissal  on  the  merits. 

Wallace  Ingalls,  for  appellant.  Bioher  k 
Fisher,  for  respondent. 

WINSLOW,  C.  J.  (after  sUting  the  facts 
as  above).  The  only  contention  made  by  the 
appellant  is  one  of  fact,  namely,  that  the  evi- 
dence does  not  support  the  court's  flnding  to 
4|e  effect  that  the  agreement  claimed  by  the 
defendant  (except  that  part  pertaining  to  the 
monthly  salary)  was  In  fact  made.  Much 
space  might  be  used  in  reviewing  the  evi- 
dence pro  and  con  upon  this  question,  but  it 
would  be  mere  wasted  space.  It  must  be 
sufficient  to  say  that  we  have  carefully  exam- 
ined the  evidence,  and  find  It  entirely  suffi- 
cient to  support  the  flnding. 

.With  this  fact  established,  namely,  that 
the  defendant  went  into  possession  under  an 
agreement  with  the  owner  that  he  might  re- 
tain possession  without  payment  of  rent 
during  the  life  of  the  owner  in  consideration 
of  services  and  support,  it  is  quite  certain 
that  the  action  of  unlawful  detainer  cannot 
be  maintained,  I)ecau8e,  if  the  agreement  be 
valid  and  enforceable,  then  the  defendant 
being  not  in  default  is  entitled  to  insist  that 
It  be  carried  out  If,  on  the  other  hand,  it  be 
void  under  the  statute  of  frauds,  ejectment, 
and  not  unlawful  detainer,  is  the  proper  rem- 
edy, because  the  conventional  relation  of 
landlord  and  tenant  does  not  exist,  but  only 
a  tenancy  at  will  or  by  sufferance  resulting 
by  implication  of  law.  Buel  v.  Bnel,  76  Wis. 
413,  45  N.  W.  324 ;  Mazham  y.  Stewart,  133 
Wis.  525,  113  N.  W.  972.  So  In  either  event 
the  judgment  of  dismissal  of  the  complaint 
must  be  affirmed.  This  affirmance,  however, 
is  not  to  be  construed  as  affirming  the  cor- 
rectness of  the  legal  conclusion  stated  by  the 
trial  court  In  its  findings  to  the  effect  that 
the  oral  agreement  is  valid  or  can  be  enforc- 
ed. There  may  be  doubt  upon  that  pifoposl- 
tion.  It  was  not  argued,  and  we  do  not  find 
It  necessary  either  to  approve  or  disapprove 
of  It  In  affirming  the  judgment  that  ques- 
tion Is  left  open,  and  may  be  litigated  in  any 
future  litigation  between  the  parties  without 
embarrassment  resulting  from  this  decision. 
This  affirmance  simply  decides  the  proposi- 
tion that  an  unlawful  detainer  action  cannot 
be  brought  by  the  plaintiff  whether  the 
agreement  be  valid  or  not  tuid  determines 
nothing  as  to  its  validity. 
Judgment  affirmed. 


MBTST  T.  FREDBRICKSON. 
(Supreme  Court  of  Wisconsin.     April  5,  1911.) 
1.  Appkai,  and   ESbbob   (g    1014*)— Review— 
Vebdict— Conclusiveness. 

The  general  rule  that  the  trial  court's  de- 
termination on  whether  the  case  should  be  sent 
to   the  jury   will   not   be  disturbed   on 'appeal 


unless  manifestly  wreng  is  not  arbitrary,  and 
applies  with  less  force  where  the  case  was  first 
submitted  to  the  jury,  and  the  court  afterwards 
rendered  judgment  notwithstanding  the  veidict. 
[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  {  3995% ;  Dec.  Dig.  |  1014.*] 

2.  Appeai.  and  Ebbob  ({  1171*)— Disposmoif 
—REViBSAiy— Right  to  Nominaj.  Damages. 
A  verdict  for  defendant  on  his  coanterelaim 
extinguishing  plaintiflfs  demand  and  for  six 
cents  more  waa  not  a  verdict  for  n<nninal  dam- 
ages, so  as  to  make  applicable  to  a  jndgment 
for  plaintiff  notwithstanding  the  verdict  the 
rule  that  a  jndgment  is  not  reversible  for  fail- 
ure to  allow  nominal  damages  if  the  qnestion  of 
costs-  is  not  involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent  Dig.  H  4546-4554;  Dec.  Dig.  | 
1171;*    Damages,  Cent   Dig.  H  16-18.] 

8.  Costs  (J  256*>— On  AfpkaI/— Ruus  ab  to 

Rbcobd — Pbinted  Case. 

Where  the  printed  case  contained  125  pas- 
es, all  of  which  except  8  contained  evidence  in 
the  form  of  questions  and  answers,  when  all  of 
the  material  evidence  oonld  have  l>een  better 
condensed  in  16  or  20  pages,  the  printed  case 
violated  Supreme  Court  rule  6  (108  N.  W.  vi), 
requiring  the  printed  case  to  contain  only  an 
abridgement  of  the  record,  and  hence  Supreme 
Court  rule  44  (108  N.  W.  viii),  providing  that 
no  costs  shall  be  taxed  for  printmg  a  case  un- 
less the  court  rules  are  complied  with,  will  be 
enforced. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  H  968-971;   Dec.  Dig.  |  256.*] 

Appeal  from  Circuit  Court;  Racine  Coun- 
ty; E.  B.  Belden,  Judge. 

Action  by  C.  H.  Meyst  against  Peter  J. 
Frederickson,  Jbi  which  defendant  couuter- 
clalmed.  From  a  Judgmrat  for  plaintiff 
notwithstanding  a  verdict  for  defendant  de- 
fendant appeals.  Reversed  and  remanded 
for  judgment  for  defendant  as  stated. 

Action  to  recover  on  contract  for  medical 
service  and  supplies.  Complaint  In  the  usual 
form.  Answer  putting  In  issue  the  recov- 
erable value  of  the  services,  pleading  pay- 
ment and  counterclalming  for  damages  for 
Improper  performance  of  the  contract  of  em- 
ployment 

The  evidence  established  plaintiff's  claim, 
principal  and  interest  at  $54.86.  The  case 
was  submitted  to  the  jury  resulting  in  a 
verdict  in  defendant's  favor  allowing  enough 
on  the  counterclaim  to  extinguish  plaintUTs 
demand  and  leaving  a  balance  in  defendant's 
favor  of  six  cents.  Defendant's  counsel  mov- 
ed for  judgmmt  on  the  v«dlct  PlaintilTs 
counsel  moved  the  court  to  vacate  the  ver^ 
diet  and  render  judgment  for  plaintiff  re- 
gardless thereof.    Defendant  appealed. 

Thompson  &  Harvey  and  Gilbert  Jackson 
&  Ela,  for  appellant  Holt  &  Coombs  (L  A. 
Fish,  of  counsel),  for  respondent 

MARSHAUi,  J.  (after  stating  the  fhcta  as 
above).  There  is  no  necessity  for  reciting 
the  evidence  respecting  the  counterclaim. 
The  nature  of  the  contror^vy  is  such,  it  is 
thought  best  to  speak  of  the  evidence  only 
In  respect  to  Its  legal  effect. 
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In  submitting  the  cause  to  the  jury  In  face 
of  respondent's  motion  for  a  directed  ver- 
diet,  the  trial  court,  necessarily,  deliberately 
decided  that  the  evidence  would.  In  some  rea- 
sonable view,  support  a  finding  In  appellant's 
favor  for  some  substantial  amount  on  the 
counterclaim.  That  the  Jury  so  viewed  the 
matter,  in  the  light  of  such  Judicial  deter- 
mination, la  most  natural.  It  was  for  them 
to  draw  the  proper  Inference  between  the 
reasonably  conflicting  inferences. 

[t]  Thus  it  will  be  seen  the  case  is  pecul- 
iar. Ordinarily,  as  has  ottea  been  said,  the 
trial  Judge's  determination  as  to  whether 
there  is  reasonable  ground  in  the  evidence 
for  a  verdict  either  way,  should  be  support- 
ed here  unless  manifestly  wrong.  That  doc- 
trine was,  perhaps,  first  definitely  declared 
In  Powell  V.  Ashland  Iron  &  Steel  Co.,  98 
Wte.  35,  73  N.  W.  573.  It  has  been  many 
times  followed.  It  te  a  Just  and  very  valu- 
able rule  in  the  administration  of  Justice  and 
Is  in  harmony  with  the  spirit  of  the  Code. 
But  It  is  necessarily  not  an  arbitrary  rule. 
That  Is,  it  applies  with  more  or  less  strength 
according  to  the  circumstances  of  cases.  In 
a  situation  like  the  one  before  us  it  applies 
with  less  force  than  in  some  others.  Here 
the  trial  court  decided  both  ways.  If  it  de- 
cided right  in  setting  aside  the  verdict  and 
granting  Judgment  according  to  the  claim 
of  plaintiff,  it  committed  error  in  not  grant- 
ing the  motion  for  a  directed  verdict.  If  It 
decided  right  when  first  challenged  as  to  the 
sufficiency  of  the  evidence  to  sustain  an  al- 
lowance to  appellant  on  the  counterclaim, 
then  it  committed  error  when  so  challenged 
a  second  time.  However,  the  decision  on  the 
last  occasion  te  not  wholly  without  weight. 
A  trial  Judge  will,  naturally,  and  ought, 
probably  to,  weigh  the  evidence  with  rather 
more  care  before  setting  aside  a  verdict  as 
contrary  to  the  evidence  than  In  denying  or 
granting  a  motion  for  a  directed  verdict 

An  examination  of  the  evidence  here  leads 
to  the  conclusion  that  the  decision  first  made 
te  right  and  the  one  last  made,  condemning 
the  verdict  which  really  followed  the  first 
Judicial  view — ^to  the  extent  of  deciding  that 
there  were  at  least  reasonably  conflicting  in- 
ferences from  the  evidence — te  clearly  wrong. 
Therefore  the  motion  for  Judgment  on  the 
verdict  against  respondent  for  six  cents  and 
costs  should  have  been  granted. 

[2]  This  te  not  a  case  of  mere  nominal 
damage.  Damage  to  the  full  amount  of  re- 
spondent's claim  and  six  cents  more  was 
allowed.  Counsel  for  respondent  did  wrong 
In  making  the  point  that  the  case  was  with- 
in the  rule  that  a  Judgment  is  not  reversible 
for  failure  to  give  nominal  damages,  where 
such  failure  does  not  determine  the  question 
of  costs,  citing  Cronemillar  v.  Duluth-Supe- 
rior  Milling  Co.,  134  Wis.  248,  114  N.  W.  432, 
and  the  familiar  rule  there  referred  to.  It 
te  misleading  to  refer  to  a  rule  having  no 


application  to  the  case  in  hand.  In  connection 
with  such  treatment  of  matters  as  might 
lead  to  a  very  erroneous  view  of  the  record 
unless  search  were  made  outside  of  the 
briefs  of  counsel. 

[3]  The  printed  case  pteinly  violates  rule 
6  (108  N.  W.  vi)  which  requires  such  to  con- 
tain only  an  abridgement  of  the  record,  so 
far  as  necessary  to  present  the  questions  for 
decision, — leaving  appellant  Iteble  to  the  pen- 
alty prescribed  by  rule  44  (lOS  N.  W.  viii), 
which  prescribes  that  "No  coste  shall  be 
taxed  for  printing  any  case,  supplemental 
case,  or  brief,  unless  these  rules  shall  have 
been  complied  with."  The  mtechief  wrought 
by  such  clear  vlotetions  as  the  one  In  ques- 
tion, must  be  met  by,  such  certainty  and 
firmness  of  admintetratlon  of  the  rule  for 
penalizing  them,  as  to  minimize  danger  of 
recurrence.  The  useless  expense  to  parties 
and  the  public  of  printing  several  times  what 
te  necessary — making  the  case  by  the  extra 
expense  rather  confusing  than  helpful, — is 
very  great  Here  we  have  a  printed  record 
of  125  pages.  All  except  abont  8  pages  con- 
tain evidence  substantially  only  by  questions 
and  answers.  The  material  part  could  have 
been  much  better  presented  in  15  or  20  pages. 

The  Judgment  te  reversed,  and  the  cause 
remanded  with  dirctions  to  render  Judgment 
In  defendant's  favor  ^r  6  cents  and  costs  in 
accordance  with  the  verdict  The  appellant 
will  not  be  allowed  costs  for  printing  the 
case. 


ELLIS  V.  ALLEN  LAND  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    April  5,  1911.) 

Appeal  and  Ebbob  {§  9.34*)— Record— Biixs 

OP  Exception— Necessity. 

Where  no  bill  of  exception  has  been  set- 
tled in  the  case,  the  recitals  in  the  Judfrment 
are  conclusivel:^  presumed  to  have  been  based 
on  sufficient  evidence,  and  evidence  attached  to 
the  record  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $§3777-3781;  Dec  Dig.  { 
934.  •] 

Appeal  from  Cbrcuit  Court,  Eau  Claire 
County;   James  O'Neill,  Judge. 

Action  by  J.  F.  Ellis  against  the  Allen 
Land  Company  and  others.  From  a  Judg- 
ment dismissing  the  complaint  for  unreason- 
able delay  in  serving  summons,  plaintiff  ap- 
peals   Affirmed. . 

J.  F.  Ellis,  pro  se.  Sturdevant  &  Farr, 
for  respondents. 

WINSLOW,  C.  J.  Thte  te  an  appeal  from 
Judgment  dismissing  the  complaint  because 
of  unreasonable  delay  and  neglect  In  serv- 
ing the  summons  upon  certain  defendants, 
and  because  of  unreaspnable  delay  in  brhig- 
Ing  the  action  to  trtel.  The  motion  was 
based  upon  that  part  of  section  2883,  Stata. 
1898,  which  provides  for  dismissal  In  such 
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cases.  The  record  shows  that  several  per- 
sons were  named  as  defendants  in  the  sum- 
mons and  complaint  and  that  the  summons 
was  served  upon  two  defendants  In  May, 
1905,  but  that  a  number  of  the  defendants 
were  not  served  upon  until  September,  1908, 
at  which  time  the  motion  to  dismiss  was 
made  and  granted.  No  bill  of  exertions  has 
been  settled  In  the  case,  hence  we  are  not 
Informed  by  the  record  upon  what  evidence 
or  affidavits  the  dismissal  was  based.  It  ap- 
pears by  the  recitals  of  the  judgment  that 
it  appeared  to  the  court  "that  the  plalntlfT 
has  been  guilty  of  unreasonable  and  Inex- 
cusable neglect  and  delay  in  prosecuting 
said  action  and  brining  the  same  to  trial." 
In  the  absence  of  a  bill  of  exceptions,  it 
must  be  conclusively  presumed  that  this  con- 
clusion was  based  upon  sufficient  evidence. 
Certain  affidavits  are  attached  to  the  record 
and  are  printed,  but,  as  they  have  not  been 
made  pert  of  the  record  by  being  preserved 
In  a  bill  of  exceptions,  they  cannot  be  con- 
sidered upon  appeal  from  the  Judgment 

Where  an  appeal  is  taken  from  an  order, 
and  the  clerk's  return  or  the  order  Itself 
Identifies  the  papers  used  by  the  parties  on 
the  application  below,  such  papers  may  be 
considered  upon  the  aopeal,  but  this  results 
from  the  specific  provisions  of  the  statute. 
Section  3060,  Wis.  St  1898.  The  appeal  here 
is  from  a  judgment,  and  this  rule  does  not 
apply.  There  must  be  a  bill  of  exceptions 
settled  in  order  to  make  the  evidence  on 
which  the  court  acted  a.  ■pa.rt  ot  the  record. 
Butler  V.  GUlls,  104  Wis.  421,  80  N.  W.  735. 

Judgment  affirmed. 


BURKE  V.  SCHBER  et  al.     (No.  16,826.) 
(Supreme  Court  of  Nebraska.    April  8,  1911.) 

(Bynabttt  by  the  Court.) 
1.  Imsubance    (I   71*)  —  iKsotvENOT  —  Suits 

Against  Membebs. 

A  single  suit  in  equity  cannot  be  maintain- 
ed by  the  receiver  of  an  insolvent  mutual  hail 
insurance  company,  organized  under  chapter  43, 
Comp.  St  19(^,  against  all  of  the  policy  holders 
of  such  insolvent  company,  for  the  separate  lia- 
bility of  each  policy  holder  for  unpaid  assess- 
menta,  whether  levied  by  the  directors  of  the 
company  before  insolvency,  or  by  the  court 
thereafter,  on  the  ground  that  such  single  suit 
would  prevent  a  multiplicity  of  actions  at  law; 
nor  can  such  a  suit  be  maintained  on  the  ground 
that  it  is  ancillary  or  auxiliary  to  the  main  in- 
solvency proceeding;  nor  upon  the  ground  that 
the  money  when  collected  would  become  part  of 
a  fund  that  would  be  distributed  under  the  di- 
rection of  the  court,  since  no  question  is  in- 
volved in  which  the  defendants  have  a  common 
interest,  and  the  suit  is  mAr^ly  an  aggregation 
of  separate  actions  at  law,  each  involving  sepa- 
rate issues  and  having  no  relation  to  each  other, 
except  that  there  is  a  common  plaintiff,  and  in 
each  of  which  the  remedy  at  law  is  adequate, 
and  is  the  remedy  pointed  out  by  the  statutes 
governing  such  companies. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  71.*] 


2.  INSUBANCB  (I  71*)— IHSOLVERCT— .   nOX 

Against  Membebs. 

Nor  can  the  receiver  join  in  one  ac:  on  all 
policy  holders  or  members  ot  such  compaiiy  who 
are  severally  liable  for  individual  uni.^id  as- 
sessments, tiiose  who  reside  in  counties  other 
than  the  county  where  the  suit  is  brought,  as 
well  as  thrae  who  reside  within  such  county, 
and  issue  summons  to  such  other  counties  to 
obtain  service  upon  such  nonresidents. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i   71.»] 

(Additional  SyHahui  Ip  Editorial  Staff.) 

3.  INSUBANCE  (g  63*)— Mutual  Hail  Insob- 
ANCB  Company— Liability  of  Members. 

Comp.  St  1909,  c  43,  I  131,  provides  that 
mutual  hail  insurance  companies  may  issue  pol- 
icies on  growing  crops,  insuring  against  damage 
by  hail,  and  that  the  liability  of  members  may 
be  limited  by  the  by-laws,  provided  that,  if  the 
total  amount  collected  in  any  year  shall  be  in- 
su/Hcient  to  pay  all  losses  and  expenses  for  that 
year,  the  persons  sustaining  losses  shall  receive 
their  proportion  of  the  funds  realized  from  the 
assessment  in  full  satisfaction  of  their  losses, 
and  no  member  shall  be  required  to  pay  more 
than  the  amount  of  bis  obligation.  Held,  that 
the  statute  fixes  the  maximum  liability,  and  the 
mere  fact  that  no  by-laws  are  adopted,  fixing 
such  liability,  does  not  render  the  hability  un- 
limited, so  that  each  member  would  be  person- 
ally liable  for  all  the  debts  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  63.*] 

Appeal  from  District  Court,  Lancaster 
County;  Cornish,  Judge. 

Action  by  Frank  C.  Buike,  receiver  of  the 
Mutual  Hail  Insurance  Socle^  of  Nebraska, 
against  R.  Scheer  and  others.  Demurrer  to 
the  answer  was  sustained,  and  defendant 
George  Sporl  api>eah9.  Reversed  and  remand- 
ed, with  directions. 

O.  F.  Rose  and  Hainer  ft  Smith,  for  ap 
pellant     B.  P.  Holmes,  for  appellee. 

FAWCETT,  X  The  Mutual  Hall  Insur- 
ance Society,  a  corporation  organized  undet 
the  provisions  of  "An  act  to  authorize  the 
organization  of  Mutual  Hail  Insurance  Com- 
panies" (Comp.  St  1909,  c.  43),  which,  for 
the  sake  of  brevity,  will  be  designated  the 
company,  was,  on  February  19,  1908,  by  the 
district  court  of  Lancaster  county,  adjudged 
Insolvent  and  plaintiff  was  appointed  re- 
ceiver. The  court  found  the  liabilities  of 
the  company  to  be  113,277.95.  There  being 
no  funds  In  the  hands  of  the  receiver  with 
which  to  pay  these  liabilities,  the  court 
made  an  assessment  upon  the  policy  holders 
of  the  company,  254  In  number,  and  residing 
In  many  different  counties,  of  $1.25  per  acre 
for  the  number  of  acres  covered  by  their 
several  policies.  The  receiver  was  then  in- 
structed to  bring  suit  against  all  of  the  poli- 
cy holders.  Only  three  of  the  policy  holders 
were  residents  of  Lancaster  county.  The 
receiver  brought  this  suit  In  the  district 
court  of  Lancaster  county  against  all  of  the 
254  policy  holders,  and  had  summons  di- 
rected to  the  sheriff  of  each  of  the  outside 
counties   where  any   of   the   policy   holders 
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resldt  !"'  The  defendant,  George  Sporl,  for 
a  sept-j^te  answer  alleged  that,  at  tbe  time 
of  the.<>ommencement  of  this  action  and  for 
a  longatlme  prior  thereto  and  ever  since,  he 
was  an^  has  been  a  resident  of  Nance  coun- 
ty; that  the  only  defendants  In  this  suit  re- 
siding within  the  county  of  Lancaster  at 
the  time  of  the  commencement  thereof  were 
Charles  Newman,  J.  W.  Jacoby,  and  O.  M. 
Coflman;  that  the  summons  for  the  answer- 
ing defendant  was  Issued  by  the  clerk  of 
the  district  court  of  Lancaster  county,  di- 
rected to  the  sheriff  of  Nance  county,  and 
by  said  sheriff  served  upon  said  defendant  in 
said  Nance  county;  that  no  other  service 
was  made  upon  him,  and  that  he  has  made 
no  voluntary  api)earance  in  said  cause ;  that 
the  petition  does  not  set  forth  any  Joint  lia- 
bility against  the  answering  defendant,  or 
the  said  defendants,  or  either  of  them,  re- 
siding In  Lancaster  county,  and  that  the 
answering  defendant  Is  not  and  was  not 
Jointly  liable  with  the  defendants  residing 
In  Lancaster  county,  oi  any  of  the  defend- 
ants mentioned  In  the  petition,  for  any  sum 
of  money  whatever.  Wherefore  said  de- 
fendant "challenges  the  Jurisdiction  of  the 
court  over  his  person,  and  alleges  the  fact 
to  be  that  said  action  is  not  rightly  brought 
against  him  in  said  Lancaster  county." 

A  general  demurrer  to  the  answer  was 
sustained,  and,  defendant  electing  to  stand 
upon  his  answer.  Judgment  was  entered 
against  him  for  $146.25,  from  which  Judg- 
ment he  prosecutes  this  appeal. 

The  main  grounds  assigned  by  plaintiff  as 
a  basis  for  his  right  to  Join  tiiese  254  ac- 
tions at  law  In  one  suit  In  equity,  and  to 
send  process  for  251  of  the  defendants  to 
the  numerous  outside  counties  in  the  state, 
are:  That  the  company  Issued  to  each  of 
the  defendants,  on  or  about  the  day  men- 
tioned In  their  respective  applications,  a 
policy  of  insurance,  insuring  him  against 
loss  or  damage  to  his  crops,  "which  several 
policy  each  one  of  the  defendants  received 
and  now  holds  and  each  of  the  defendants, 
by  virtue  thereof.  Is  a  member  of  the  said 
Mutual  Hall  Insurance  Society  of  Nebraska ; 
that  each  of  the  defendants  duly  signed  and 
delivered  to  the  said  corporation,  ♦  •  * 
an  application  In  writing,  and  became  there- 
by bound  and  holden,  as  is  provided  by  law, 
for  his  ratable  share  of  all  the  losses  and 
expenses  of  said  society  incurred  while  he 
was  a  member,  and  each  of  the  defendants 
Is  Indebted  to  the  said  corporation  and  its 
creditors  In  the  specific  sum  so  assessed 
against  him" ;  that  the  aggregate  sum  of  all 
the  Individual  assessments  of  the  defend- 
ants, if  realized,  would  be  more  than  suffi- 
cient to  pay  the  costs  and  the  principal  and 
Interest  due  the  creditors;  but  that  certain 
of  the  defendants  have  removed  from  the 
state,  and  others  are  Insolvent;  that  in  or- 
der to  make  a  Just,  ratable,  and  equitable 
distribution  among  the  members  of  the  bur- 
den of  said  corporate  debts  a  court  of  equi- 


ty should  take  into  account  the  losses  in 
collections  that  will  result  from  such  re- 
movals and  insolvency,  "and,  upon  rendition 
of  judgments  for  the  full  amounts  of  said 
assessments,  plaintiff  will  submit  to  the 
court  whether  execution  should  immediate- 
ly issue  for  the  full  liability,  or  whether,  in 
the  first  Instance,  an  execution  for  a  part 
only  thereof  would  be  considered  adequate 
for  the  collection  of  a  sum  sufficient  to  dis- 
charge all  of  the  said  liabilities  and  costs" ; 
that  this  suit  is  ancillary  only  to  the  main 
receivership  suit;  that  the  funds  to  be  de- , 
rived  from  the  proceedings  are  trust  funds 
for  equal  and  ratable  distribution  among 
the  creditors,  and  the  application  and  dis- 
tribution thereof  should  be  ordered  and 
directed  by  a  court  of  equity;  that  separate 
and  Independent  actions  at  law  against 
each  of  the  defendants  would  require  a  mul- 
tiplicity of  lawsuits  "and  would  lead  to 
excessive  and  interminable  complications, 
and  inflame  and  excessively  aggregate  the 
costs  of  administering  the  affairs  of  said 
corporation,  so  as  to  become  burdensome  up- 
on said  trust,  in  that  costs  of  separate  suits 
and  costs  of  reputable  counsel  or  attorneys 
would  necessarily  equal  or  exceed  in  most 
cases  the  entire  avallg  of  individual  actions 
commenced  in  Justice  court,  with  right  of 
successive  appeals  to  the  Supreme  Court; 
that  attempts  to  enforce  said  liabilities  by 
such  separate  suits  would  leave  open  to  con- 
troversy an  issue  in  each  separate  suit  as 
to  the  necessity  of  enforcing  said  assess- 
ment In  full,  and  as  to  whether  the  amount 
of  all  the  unpaid  debts  sufficiently  Justified 
the  enforcement  of  said  full  assessment 
against  each  Individual  member" ;  that  in 
all  of  the  aforesaid  respects  plaintiff  is  with- 
out an  adequate  remedy  at  law,  and  that 
the  collection  of  sums  necessary  to  discharge 
said  debts  can  only  be  made  in  equity,  and 
the  affairs  of  the  company  can  only  be  ad- 
ministered by  and  through  the  aid  of  n 
court  of  equity.  The  prayer  of  the  petition 
is  that  the  court  may  Inquire  and  determine 
that  the  defendants  are  members  of  the 
company,  ascertain  the  particular  time  for 
which  they  carried  Insurance,  the  particular 
debts  accruing  against  the  company  during 
the  term  of  membership  of  each  of  the  de- 
fendants, and  fix  and  decree  the  amount  of  the 
liability  of  each  one  of  the  defendants ;  "that 
a  several  Judgment  be  entered  In  favor  of 
plaintiff  and  against  each  one  of  the  defend- 
ants found  liable  as  a  contributory  upon  said 
assessment  to  the  payment  of  the  corporate 
debts  of  the  said  Mutual  Hail  Insurance  So- 
ciety of  Nebraska  and  the  costs  of  this  pro- 
ceeding, and  that  execution  be  awarded 
against  each  defendant  for  the  amount  so 
found  due  from  him,  or,  if  the  sums  appar- 
ently collectible  upon  said  Judgment  should 
appear  to  the  court  to  be  In  excess  of  that 
required  for  the  payment  of  said  debts  and 
costs,  then  the  amount  for  which  execution 
shall  issue  in  the  first  instance  against  each 
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defendant  may  be  aacertalaed  and  deter- 
mined by  the  court" 

[1,2]  It  will  be  observed  that  the  petition 
expressly  alleges  that  the  company  "Issued 
to  eadi  one  of  the  defendants"  a  "several 
policy"  upon  his  Individual  application,  and 
that  "each  of  the  defendants"  is  indebted  to 
the  said  corporation  and  its  creditors  "in 
the  speclflc  sum"  so  assessed  against  "him," 
and  that  in  the  prayer  the  court  is  asked  to 
ascertain  "the  particular  term"  for  which 
eavh  policy  holder  carried  Insurance;  that 
the  court  decree  the  amount  of  the  liability 
of  "each  one  of  the  defendants,"  and  that  "a 
several  judgment"  be  entered  in  favor  of 
plaintiff  and  "against  each  one  of  the  defend- 
ants." It  is  apparent,  therefore,  that  plain- 
tiflf  Is  seeking  in  this  suit  in  equity  to  obtain 
254  Judgments  at  law.  Section  121,  c.  43, 
Comp.  St  1900,  governing  companies  of  this 
character,  provides:  "Such  companies  may 
issue  policies  only  on  growing  crops,  Insur- 
ing against  damage  or  loss  by  hall,  and  for 
any  time  not  beyond  the  life  of  its  charter. 
*  *  *  All  persons  insured  shall  make  ap- 
plication In  writing,  obliging  (obligating) 
themselves  to  the  company  for  the  payment 
of  losses  and  expenses  as  required  by  the  by- 
laws of  the  company.  The  liability  of  the 
members  may  be  limited  by  the  by-laws,  pro- 
vided that  If  the  total  amount  collected  in 
any  year  shall  be  Insufficient  to  pay  all  losses 
and  expenses  for  that  year,  then  the  persons 
snstalning  losses  shall  receive  their  propor- 
tion of  the  funds  realized  from  the  assess- 
ment. In  fnll  satisfaction  of  their  loss;  and 
no  member  shall  be  reqnired  to  pay  more 
than  the  amount  of  his  obligation."  [3]  No 
by-laws  are  shown  to  have  ever  been  adopted, 
and  It  is  argued  by  plaintiff  that,  because  the 
liability  of  the  members  has  not  been  limited 
by  the  by-laws,  therefore  their  liability  Is 
unlimited,  and  that  each  member  or  policy 
holder  is  personally  liable  for  all  of  the 
debts  of  the  company.  The  trouble  with  this 
contention  is  that  the  statute  quoted  fixes 
a  maximum  liability,  viz.,  "and  no  member 
shall  be  required  to  pay  more  than  the 
amount  of  his  obligation."  No  limitation  less 
than  that  fixed  by  the  statute  having  been 
fixed  by  the  by-laws  of  the  company,  it  may 
be  conceded  that  each  policy  holder  wonld  be 
liable  for  the  company's  debts  to  the  full 
amount  of  his  obligation,  but  that  does  not 
render  him  liable  for  the  entire  debts  of 
the  company.  It  would  be  hard  to  conceive 
how  any  such  company  could  induce  sub- 
stantial and  conservative  farmers  to  Insure 
their  growing  crops  when  by  so  doing  they 
would  incur  such  a  liability. 

Section  124  of  the  act  under  which  the 
company  was  operating  provides:  "Suits  at 
law  may  be  brought  against  any  member  of 
such  company  who  sball  neglect  or  refuse  to 
pay  any  obligation  given  by  him  or  her  ac- 
cording to  the  provisions  of  this  act  and  the 
directon  or  ofllcers  of  any  company  so  form- 
ed who  shall  willfully  refuse  or  neglect  to 


perform  the  duties  Imposed  upon  them  by 
the  provisions  of  this  act,  shall  be  liable  in 
their  Individual  capacity  to  the  person  sns- 
talning such  loss."  The  Legislature  bas 
therefore  prescribed  both  the  maximum  of  a 
member's  liability  and  the  form  of  action  by 
which  the  payment  of  that  liability  may  be 
enforced;  and  we  do  not  think  the  fact  that 
the  company  has  become  insolvent  can  in  any 
manner  enlarge  such  liability  or  change  tbe 
form  of  action  which  may  be  resorted  to  for 
its  enforcement  The  claim  that  the  present 
suit  will  avoid  a  multiplicity  of  suits  is  wltb- 
out  merit  £<xcept  as  it  may  operate  as  a 
"big  stick"  In  preventing  policy  holders  from 
defending  the  suit  at  long  range,  it  would 
not  materially  lessen  the  litigation,  as  each 
defendant  would  have  a  perfect  right  to  em- 
ploy counsel,  set  up  bis  separate  and  inde- 
pendent defenses,  and  demand  a  separate 
;  Jury  trial.  Hale  v.  Alllnson  (C.  C.)  102  Fed. 
790,  affirmed  In  188  U.  S.  56,  23  Sup.  Ct  244, 
47  L.  Ed.  380;  High,  Receivera  (4th  EdL)  i 
316;  Republic  Life  Ins.  Co.  v.  Swlgert,  135 
111.  160,  25  N.  E.  680,  12  L.  R.  A.  328;  Win- 
ters V.  Armstrong  (G.  C.)  37  Fed.  608 ;  Smith 
V.  Johnson,  57  Ohio  St  486,  49  N.  B.  693; 
Smith,  Receiverships,  S  231. 

The  cases  cited  by  plaintiff,  from  tbis  and 
other  courts,  to  the  effect  that  a  creditor  of 
an  insolvent  corporation  cannot  bring  a  sep- 
arate action  against  an  individual  stockhold- 
er of  such  corporation  for  the  unpaid  portion 
of  his  stock  subscription,  but  that  a  re- 
ceiver should  be  appointed  to  bring  suit  for 
the  benefit  of  all  the  creditors,  are  not  in 
point  here.  Nor  can  any  of  those  cases  be 
held  to  apply  to  a  case  like  this,  where  the 
statute  itself  has  fixed  the  kind  of  action 
that  may  be  resorted  to.  The  reason  for 
those  holdings  Is  apparent  If  each  of  the 
55  creditors  in  this  case  were  permitted  to 
commence  a  separate  action  against  each  of 
the  254  policy  holders,  and  each  of  the  254 
policy  holders,  in  order  to  avoid  paying  more 
than  his  ratable  proportion  of  the  Indebted- 
ness, should  be  compelled  to  bring  an  action 
for  contribution  against  each  of  his  253  co- 
policy  holders,  the  courts  of  this  state  wonld 
be  kept  busy  for  a  nunber  of  years  to  come 
in  disposing  of  this  litigation.  The  court  in 
this  case  did  right  in  instructing  the  receiver 
to  collect  from  the  policy  holders,  by  suit  if 
necessary,  tbe  amounts  due  from  them  under 
their  contracts  with  the  company;  but  it 
would  not  be  wari^nted  in  ordering,  nor  do 
we  understand  from  the  allegations  of  the 
petition  that  it  did  in  fact  order,  the  recelTer 
to  proceed  against  all  of  the  defendants  by 
a  suit  in  equity.  It  is  the  duty  of  tbe  re- 
ceiver to  obey  the  order  of  the  court ;  but  In 
BO  doing  the  constitutional  rights  of  each  de- 
fendant must  be  recognized,  and  he  will  hare 
to  proceed  by  separate  actions  at  law  tn 
which  each  defendant  may  have  the  right  to 
defend  his  own  suit  free  from  the  emb*r- 
rassing  presence  of  other  defendants  with 
whom  he  has  no  Jolat  liability.    The  tact 
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that  this  may  be  expensive  and  may  resnlt  in 
the  oredltors  failing  to  receive  payment  of 
their  demands  in  full  is  a  circumstance  which 
cannot  be  considered.  There  is  ample  au- 
thority to  sustain  our  holding,  in  addition 
to  the  cases  above  cited,  but  we  do  not  deem 
It  necessary  to  talce  the  time  or  to  enlarge 
this  opinion  by  a  reference  to  them. 

The  Judgment  of  the  district  .court  is  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  overrule  plaintitTs  demurrer. 

Reversed  and  remanded. 


McGOWAN  et  al.  v.  GATE  CITY  MALT  CO. 
et  al.  (No.  10,373.) 

(Supreme  Court  of  Nebraska.    April  8,  1911.) 

(SvHahu»  iy  (k»  Court.) 

1.  Mechanics'  Liens  {§  93*)— Right  to  Lien 
— Substantial  Perfobuancb. 

In  a  suit  to  foreclose  a  mechanic's  lien 
for  labor  performed  and  material  furnished  in 
the  construction  of  a  building  under  contract, 
relief  will  not  be  denied  the  plaintiff  because 
of  omissions  in  the  performance  of  the  contract 
in  details  of  the  woi^,  or  time  of  completion, 
when  there  has  been  a  substantial  performance 
on  his  part;  the  defendant  having  his  remedy 
in  damages. 

[Ed.   Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  124;    Dec.  Dig.  {  83.*] 

2.  Mechanics*    Liens    (8    112*)— Right    to 

IvlEN— SCBSTANTIAL    PSBrOBMANCE. 

The  contract  between  the  contractor  and 
subcontractor  provided  for  the  payment  of  80 
per  cent,  of  the  value  of  material  delivered  and 
in  place  monthly,  as  the  work  progressed,  the 
remaining  20  per  cent,  to  be  paid  "within  30 
days  after  the  completion  and  acceptance  of 
this  work,"  but  did  not  specify  by  whom  the 
acceptance  was  to  l>e  made.  The  contract  being 
thus  incomplete,  it  is  held  that  a  substantial 
compliance  therewith  in  the  matter  of  execution 
and  surrender  of  the  work  and  material  to  the 
contractor  was  sufficient  to  enable  the  subcon- 
tractor to  maintain  his  action,  without  waiting 
for  the  completion  of  the  structure  by  the  con- 
tractor and  its  acceptance  by  the  owner,  but 
subject  to  any  defense  the  contractor  might 
have  for  damages  on  account  of  noncompliance 
with  details. 

[Ed.   Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  t  147;    Dec.  Dig.  §  112.*] 

3.  CONTBACTB  (J  232*)— EStbas. 

The  contract  between  the  contractor  and 
subcontractor  provided  that  no  work  done  or 
material  furnished  by  the  subcontractor  should 
be  considered  as  extra  or  paid  for  as  such,  un- 
less a  separate  agreement  in  writing  therefor 
should  be  made  before  the  commencement  of 
such  work  or  furnishing  of  such  material.  The 
contractor  was  a  nonresident  of  the  state,  hav- 
ing its  principal  places  of  business  out  of  the 
state.  The  work  was  under  the  direction  of 
superintendents  in  charge  and  upon  the  ground. 
Extras  were  ordered  by  them  and  furnished  by 
the  sut>contractor  without  such  written  agree- 
ment; that  clause  of  the  contract  being  ig- 
nored. It  is  held  that  the  sbsence  of  such  writ- 
ten agreement  cannot,  under  the  circumstances, 
furnish  the  contractor  a  defense  to  the  claim 
for  such  extras  actually  furnished. 

[Ed.   Note. — For   other   cases,   see   Contracts, 
Cent   Dig.  M  1071-1097:    Dec.  Dig.   X  232.*.1 


4.  CoNTBACIB   (I  232*)— BOILDIWO  C0NTBACI8 
— BXTBAS— CONSTBUCTIOR— "EllPLOrtS     VP- 

OR  THE  Job." 

Heli,  also  that  the  clause  in  the  contract 
that  no  orders  for  extra  work  should  be  given 
"by  employes  upon  the  Job"  did  not  include  su- 
perintendents in  charge. 

[EA.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1071-1097 :   Dec  Dig.  i  2.32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2369-2377;    vol.  8,  p.  7649.] 

6.  C0NTBACT8  (S  27*)— Bmi,Diwo  Contracts- 
Acceptance    OF    MATEBlAI^-LlABttlTT    FOB 

Price  Asked. 
Where  a  contractor  purchases  and  furnishes 
material  to  a  subcontractor,  informing  bim  of 
the  cost  and  the  price  that  will  be  charged,  the 
subcontractor  has  his  election,  either  to  accept 
and  use  the  material  or  reject  it.  If  he  accepts 
and  makes  use  of  the  material,  he  will  be  held 
liable  for  the  price  previously  fixed  by  the  con- 
tractor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  if  121-132;    Dec  Dig.  S  27.*] 

6.  Review  on  Appeal. 

Where  a  claim  was  made  by  a  sul>contrac- 
tor  against  the  contractor  for  the  use  of  scaf- 
folding material  belonging  to  such  snbcontrae- 
tor,  and  the  evidence  showed  that  both  par- 
ties had  lumber  of  the  kind  upon  the  ground 
and  used  the  same  to  some  extent  without  dis- 
crimination, no  sufficient  proof  of  the  quantity 
used  nor  value  of  such  use  being  made,  the 
evidence  in  support  of  such  claim  AeM  insuffi- 
cient to  justify  its  allowance. 

Appeal  from  District  Conrt,  Donglas  Coun- 
ty;   EBtelle,  Judge. 

Action  by  John  M.  McGowan  and  others 
against  the  Gate  City  Malt  Company  and 
others.  Judgment  for  plaintlffB,  and  defend- 
ants James  Stewart  &  Go.  app^iI.  Remauil- 
ed  for  modification. 

Seneca  N.  &  S.  C.  Taylor  and  W.  H.  Hat- 
terotb,  for  appellants.  Mahoney  &  Kennedy, 
for  appellee  McGowan.  McGilton,  Gaines  & 
Smith,  for  appellee  Gate  City  Malt  Co. 

REESE,  C.  J.  This  is  an  action  by  plain- 
tiffs, as  subcontractors,  against  James  Stew- 
art &  Co.,  as  principal  contractors,  and  the 
Gate  City  Malt  Company,  the  owner,  by 
which  a  Judgment  is  sought  against  James 
Stewart  &  Co.,  contractors,  and  the  foreclo- 
sure of  a  mechanic's  Wea.  on  lot  6,  in  block 
16.  and  lots  1,  2,  and  3,  in  block  18,  in  the 
city  of  South  Omaha,  as  against  the  owner 
of  said  property. 

The  pleadings  are  of  great  length  and  can- 
not be  set  out  in  detail  here.  It  must  be 
sufficient  to  say  that  it  is  alleged  in  the  peti- 
tion that  the  defendants  James  Stewart  & 
Co.  entered  Into  a  contract  with  defendant 
Gate  City  Malt  Company  to  fnmish  the  ma- 
terial and  construct  buildings  on  the  lots  de- 
scribed above  in  the  city  of  South  Omaha, 
and  subsequently,  by  a  contract  with  plain- 
tiCTs,  sublet  a  portion  thereof  to  them  and 
by  which  plaintiffs  were  to  furnish  the 
material  and  do  the  brick  and  concrete  work 
for  the  prices  and  upon  the  terms  set  out  in 
said  contract,  all  of  which  was  done  and 
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performed  by  plaintiffs,  amounting  to  the 
tbtal  Bum  of  $31,923.49;  that  defendants  had 
paid  to  plaintiffs  thereon  the  sum  of  $25,524.- 
70,  and  no  more;  and  that  there  remained 
due  and  unpaid  thereon  the  sum  of  $6,398.79, 
for  which  Judgment  was  demanded  as  against 
Stewart  &  Co.,  and  for  the  foreclosure  of 
the  mechanic's  Hen  as  against  the  Gate  City 
Malt  Company.  The  contract  with  the  Items 
of  account  are  set  out  In  the  petition  as  ex- 
hibits, but  they  need  not  be  here  stated. 

The  answer  of  defendants  James  Stewart 
&.  Go.  Is  of  considerable  length.  By  it  the 
contract  with  plaintiffs  Is  admitted,  and.  In 
substance,  It  Is  admitted  that  plaintiffs  fur- 
nished material  and  labor  thereunder,  but  by 
way  of  counterclaim  It  Is  alleged  that  plain- 
tiffs so  failed  to  comply  with  the  contract 
as  to  result  In  serious  loss  and  damage  to 
defendants.  Among  the  Items  presented  by 
defendants  are:  Balance  due  on  brick  fur- 
nished to  plaintiffs,  $113.25;  demurrage  on 
cars  plaintiffs  failed  to  unload,  $238;  making 
connections  of  water  pipes,  $65.  It  Is  alleged 
that  by  the  terms  of  the  contract  80  per  cent. 
In  Talue  of  the  labor  and  material  furnished 
by  plaintiffs  was  to  be  paid  as  the  work 
progressed;  the  remaining  20  per  cent,  was 
to  be  withheld  until  the  work  was  flnlshed 
and  accepted;  that  the  20  per. cent,  is  Includ- 
ed In  plaintiffs'  petition,  but  that  the  work 
has  never  been  accepted;  that  there  Is  noth- 
ing due  plaintiffs  until  such  acceptance,  and 
therefore  the  suit  Is  prematurely  brought  and 
cannot  be  maintained;  that,  owing  to  the 
many  violations  of  the  provisions  of  the  con- 
tract, both  In  the  manner  of  doing  tlve  work 
and  the  failure  to  complete  the  structure 
within  the  time  limited  by  the  contract, 
plaintiffs  having  thereby  failed  In  its  per- 
formance, no  action  can  be  maintained  there- 
on. The  answer  of  the  Gate  City  Malt  Com- 
pany Is  practically  a  general  doilal  of  the 
averments  of  the  petition  and  of  any  indebt- 
edness to  plaintiffs;  It  having  no  contractual 
relations  with  them.  Plaintiffs'  reply  to  this 
answer  is  a  general  denial. 

.Plaintiff's  reply  to  the  answer  of  Stewart 
&  Co.  Is  to  the  effect  that  they  had  brick  of 
their  own  purchase,  sufficient  to  meet  all 
demands  as  the  work  progressed,  and  the 
t)urcbase  of  brick  by  defendants  was  there- 
fore unnecessary,  but  to  accommodate  de- 
fendants plailntiffs  had  used  them  and  al- 
lowed defendants  the  same  price  for  which 
they  had  purchased  brick  for  themselves; 
that  defendants  had  purchased  their  brick  at 
59  cents  a  thousand  more  than  plaintiffs  had 
purchased  their  own  brick,  but  that  they 
had  accepted  defendants'  brick  at  the  same 
price  for  which  they  had  purchased,  to  wit, 
$7  a  thousand;  that  the  demurrage  charge 
was  occasioned  by  the  unnecessary  purchase 
^nd  shipment  of  brick  In  such  large  quanti- 
ties by  defendants  that  they  could  not  be 
unloaded  from  the  cars,  the  demurrage  being 
'caused  by  the  unnecessary  act  of  defendants, 


and  plaintiffs  were  not  liable  therefor.  It 
is  alleged  that  the  piping  for  water  was  done 
for  defendants'  own  use  and  benefit,  and  not 
for  or  at  the  request  of  plaintiffs;  that  im- 
mediately upon  the  completion  of  the  build- 
ings the  Gate  City  Malt  Company,  defend- 
ant, had  taken  possession  thereof  and  baa 
since  occupied  the  same ;  that  defendants  are 
estopped  to  object  to  plaintiffs'  work  be- 
cause all  of  said  work  was  done  under  de- 
fendants' Immediate  supervision  and  direc- 
tion. The  cause  was  tried  to  the  court;  the 
result  being  a  general  finding  in  favor  of 
plaintiffs.  The  amount  found  due.  Includ- 
ing interest,  was  $7,282.37,  and  an  order  of 
sale  was  directed  to  issue  for  the  sale  of 
the  property  In  case  of  nonpayment  Defend- 
ants James  Stewart  &  Co.  appeal. 

Each  party  has  furnished  elaborate,  able, 
and  extended  briefs,  and  the  cause  was 
quite  exhaustively  argued  at  the  bar  of  tills 
court  The  bill  of  exceptions  Is  of  great 
length,  and  consists  largely  of  details  which 
It  Is  Impossible  for  us  to  follow  without  ex- 
tending this  opinion  to  an  unnecessary  and 
unreasonable  length.  [1]  Reversing,  to  some 
extent  the  order  of  the  presentation  of  the 
subjects  by  defendants  In  their  brief,  we  no- 
tice the  contention  that  plaintiffs'  action  can- 
not be  maintained  upon  the  contract  until 
there  Is  a  performance  of  its  conditions  by 
them.  This  contention  Is,  In  a  general  way, 
correct  That  one  cannot  maintain  an  ac- 
tion on  a  -contract  without  a  prior  substan- 
tial compliance  on  his  part  Is  the  well-settled 
law,  but  this  principle  must  have  a  reason- 
able application.  If  there  Is' a  substantial  per- 
formance, the  action  thereon  may  be  main- 
tained, but  without  prejudice  to  any  set-off 
or  counterclaim  which  may  be  presented  by 
the  defendant  In  the  action.  This  is  a  rea- 
sonable and  Just  rule,  and  Is  the  well-settted 
law  of  this  state.  Hahn  y.  Bonacum,  76  Neb. 
837,  107  N.  W.  1001,  109  N.  W.  368,  and 
cases  there  cited;  Nebraska  Plumbing  Sup- 
ply Co.  v.  Payne,  84  Neb.  390,  121  N.  W.  243 ; 
Grove-Wharton  Construction  Co.  v.  Clarke, 
86  Neb.  831,  126  N.  W.  651.  There  can  be 
no  doubt  but  there  was  at  least  a  substan- 
tial compliance  with  the  plaintiffs'  contract 
on  their  part,  and  therefore  the  action  can 
be  maintained,  but  subject  to  damages,  If 
any,  which  defendants  may  liave  suffered. 
[2]  Defendants  further  contend  that  the  de- 
cree of  the  district  court  should  be  reversed 
"because  the  contract  between  the  parties 
provided  that  the  final  payment  of  20  per 
cent  (of  the  contract  price)  should  be  made 
only  after  the  approval  and  acceptance  of 
the  work  by  the  supervising  architect"  The 
contract  provides  that  the  paymaits  for  the 
work  are  "to  be  made  on  or  about  the  20th 
of  each  month  at  the  rate  of  80  per  cent  of 
the  value  of  material  delivered  and  In  place 
during  the  preceding  month,  as  determined 
by  the  contractor  or  the  architect;  and  the 
remaining  20  per  cent  within  90  days  tttee 
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the  completion  and  acceptance  of  this  work." 
It  may  be  noted  that  the  contract  does  not 
specljCy  by  whom  the  acceptance  of  the  work 
is  to  be  made,  whether  by  the  architect,  the 
owner,  or  the  contractor.  We  are  Inclined  to 
the  belief  that  as  between  the  contractor 
and  the  subcontractor  (and  they  are  the  only 
parties  to  this  appeal)  the  completion  of  the 
work  and  Its  surrender  to  the  contractor 
would  be  a  sufficient  compliance  with  this 
provision,  but  subject  to  any  damage  he 
might  sustain  by  failure  to  comply  with  de- 
tails. However,  we  do  not  base  our  deci- 
sion exclusively  upon  tbia  The  clause  Is  in- 
complete, and  a  compliance  with  the  contract 
is  all  that  can  be  required  under  it  We  do 
not  think  that  the  language  should  be  con- 
strued to  mean  that  the  subcontractor  should 
be  compelled  to  await  the  final  completion  of 
the  whole  bnlldlng  by  the  contractor  and  Its 
acceptance  by  the  architect  or  owner  before 
the  20  per  cent,  would  become  due.  Nor  do 
we  understand  that  defendants  so  contend. 
Such  a  construction  would  be  wholly  unrea- 
sonable. In  neither  of  these  contentions  can 
we  see  any  just,  legal,  or  equitable  reason 
why  plalntlCts  should  not  be  permitted  to 
maintain  this  action  for  what  is  Justly  due 
them,  even  though  there  bad  been  no  formal 
acceptance.    Hahn  v.  Bona  cum,  supra. 

[3]  The  bill  of  exceptions  contains  a  great 
number  of  charges  by  plaintiffs  for  extras 
alleged  to  have  been  furnished  and  extra 
labor  performed  by  plaintiffs.  The  contract 
provides.  In  substance,  that  no  work  done  or 
material  furnished  by  the  subcontractor  shall 
be  considered  as  extra  or  paid  for  as  extra, 
unless  a  separate  agreement  In  writing  there- 
for shall  have  been  made  before  the  com- 
mencement of  such  work  or  the  furnishing 
of  such  material.  It  Is  also  stipulated  there- 
in "that  no  orders  for  work  supposed  to  be 
'extra'  shall  be  given  by  employes  upon  the 
Job  or  recognized  as  extra  by  the  contractor." 
The  contractors  have  their  places  of  business 
In  Chicago,  111.,  and  other  cities,  and  were 
represented  In  South  Omaha  upon  the  con- 
struction work  by  agents  known  as  superin- 
tendents. It  Is  shown  by  the  evidence  that 
many  changes  and  extras  were  ordered  by 
them,  the  orders  complied  with,  and  the  ex- 
tras in  the  way  of  labor  and  material  fur- 
nished as  required.  Of  'all  snch  extras  so 
provided  by  plaintiffs,  we  have  not  observed 
1^  single  case  where  the  orders  were  given  or 
the  material  or  labor  furnished  under  a  sepa- 
rate agreement  in  writing  as  required  by 
the  contract  In  Campbell  v.  Kimball,  87 
Neb.  309,  127  N.  W.  142,  we  held  under  some- 
what similar  conditions  that,  if  this  provi- 
sion of  the  contract  was  ignored  by  the  par- 
ties to  It  and  the  extras  were  ordered  and 
furnished,  the  terms  of  the  contract  would 
furnish  no  defense  to  the  claim  for  such  ex- 
tras. See,  also,  Jobst  V.  Hayden  Bros.,  84 
Neb.  736,  121  N.  W.  957.  Any  other  rule 
would  be  against  conscience  and  would  often 


work  serious  injustice.  The  contract  be- 
tween plaintiffs  and  defendants  Is  signed 
"James  Stewart  &  Company,  by  W.  R. 
Sinks,"  and  defendants  are  alleged  to  be  a 
partnership.  Their  line  of  business  as  con- 
tractors extend  over  many  states  of  the  Un- 
ion, and  judging  by  their  literature  their 
places  of  business  are  In  Chicago,  New  York, 
Pittsburg,  and  New  Orleans,  and  therefore 
they  necessarily  transact  their  business  and 
superintend  their  contracts  by  agents  located 
at  the  points  where  their  work  Is  being  done. 
[4]  The  superintendents  when  placed  in  con- 
trol of  their  construction  work  must  be  con- 
sidered as  representing  the  company,  and 
are  not  "employes  upon  the  job"  In  the  s^ise 
as  used  in  the  contract  While  In  charge  of 
the  construction  of  a  particular  building, 
they  are  to  all  intents  and  purposes  the  com- 
pany, and  the  line  of  conduct  pursued  by 
them  in  the  way  of  giving  directions  will  be 
as  binding  upon  the  .company  as  if  adopted 
by  a  member  or  general  managing  agent 
The  contention  therefore  that  no  recovery 
can  be  had  for  extras.  If  furnished  under 
the  drcnmstances  named,  cannot  be  sus- 
tained. 

In  addition  to  the  great  number  of  de- 
mands by  plaintiffs,  defendants  present  a 
number  of  countercharges  for  material,  dam- 
ages for  failure  to  comply  with  the  contract 
labor  fnmisbed  plaintiffs,  eta  On  many,  if 
not  all,  of  these  Issues  the  evidence  Is  con- 
flicting and  contradictory.  Considering  the 
great  length  of  the  bill  of  exceptions  and 
these  Issues  as  presented,  all  of  which  bare 
been  examined  and  carefully  read,  the  find- 
ings of  the  district  court.  In  so  far  as  they 
are  approved,  will  not  be  specifically  noticed. 
The  claims  presented  by  plaintiffs  were  prac- 
tically all  allowed  by  that  court,  and  lbs  find- 
ings in  that  behalf  will  not  be  molested,  ex- 
cept as  hereinafter  stated.  It  appears  from 
the  evidence  that  defendants  furnished  to 
plaintiffs  some  223,000  bricks  to  be  used  in 
the  construction  work.  Judging  by  the  cor- 
respondence shown  In  the  record,  defendants 
believed  plaintiffs  were  not  receiving,  of  the 
bricks  ordered  by  them,  a  sufficient  number 
to  push  the  work  as  it  ought  to  have  been 
crowded,  when,  apparently  without  any  re- 
quest by  them,  the  bricks  were  purchased  by 
defendants,  shipped  and  delivered  to  plain- 
tiffs, and  used  by  them,  [t]  Invoices  were 
furnished  plaintiffs  by  defendants,  together 
with  chedvs,  payable  to  the  person  from 
whom  the  purchase  tiad  been  made,  with  In- 
structions that  if  found  correct  plalntlflTs 
should  transmit  the  checks  to  the  seller, 
which  was  done.  For  those  bricks  defend- 
ants paid  $7.50  a  thousand.  The  bricks 
which  plaintiffs  had  contracted  for  were  to 
be  furnished  them  at  the  rate  of  |7  a  thous- 
and. The  evidence  is  clear  that  i^alntiffs 
were  advised  of  the  price  which  defendants 
were  paying,  and  that  they  refused  to  allow 
the  60  cents  a  thousand  above  the  price  they 
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were  paying.  Had  plaintiffs  refused  to  ac- 
cept and  use  the  bricks  furnished  by  defend- 
ants, they  could  not  hare  been  required  to 
9ay  any  portion  of  the  price  for  which  the 
bricks  were  purchased  by  defendants.  But 
having  been  Informed  what  the  cost  would 
be,  and  still  accepting  and  using  them,  they 
ought  In  all  good  conscience  to  have  given 
defendants  credit  for  the  price  paid,  Instead 
of  for  the  price  at  which  they  had  contracted 
with  those  from  whom  they  were  purchasing. 
The  difference  Is  60  cents  a  thousand  or 
1111.50,  for  which  defendants  are  entitled 
to  credit.  As  to  other  items  of  counterclaim 
presented  by  defendants,  we  can  see  no  suf- 
ficient reason  for  reversing  the  findings  of 
the  district  court,  but  wUl  not  discuss  them 
separately  here. 

[I]  A  claim  Is  made  against  defendants 
for  $300  for  the  use  of  plaintiffs'  scaffolding 
lumber  by  defendants,  and  which  was  allow- 
ed by  the  trial  court  This  claim  is  for  the 
ute  of  the  lumber  referred  to,  and  of  which 
some  portion  was  broken  and  otherwise  de- 
stroyed. Upon  this  part  of  the  case  the  evi- 
dence Is  far  from  satisfactory.  There  is  lit- 
tle, If  any,  doubt  that  in  the  construction  of 
the  Immense  building  under  contract  the  lum- 
ber of  the  parties  became  to  some  extent  in- 
termingled, and  not  much  care  was  taken  by 
either  one  to  observe  as  to  the  ownership 
of  their  material  of  the  class  under  consid- 
eration. Each  had  a  large  quantity  on  the 
premises.  It  was  largely  of  Inferior  grade 
and  value,  so  rendered  by  the  use  to  which 
It  was  being  applied.  The  evidence  bearing 
upon  the  quantity  used  Is  largely.  If  not  en- 
tirely, guesswork  and  estimates  upon  a  very 
uncertain  basis,  and  by  some  of  the  witness- 
es it  is  said  there  was  no  appreciable  differ- 
ence between  the  lumber  used  by  each,  be- 
longing to  the  other.  It  Is  probable  that,  to 
some  extent,  the  plaintiffs  may  have  been 
the  loser  in  this  use,  but  there  seems  to  be 
no  way  of  even  approximating  the  actual 
amount,  if  such  loss  had  been  sustained, 
and  we  are  persuaded  that  this  part  of  the 
demand  has  not  been  sufficiently  proved. 

Much  time  and  attention  upon  the  trial 
were  devoted  to  a  clause  In  the  contract  for- 
bidding the  erection  of  a  hoist  within  the 
building  and  which  was  violated  by  plain- 
tiffs, and  their  hoist  for  lifting  material  was 
placed  therein.  This  seems  to  hare  been 
necessary,  owing  to  the  contour  and  topog- 
raphy of  the  Bite  upon  which  the  building 
was  erected.  However,  we  fall  to  find  any 
sufficient  proof  that  defendants  were  In  any 
way  Injured  or  damaged  thereby,  and  the 
subject  win  not  be  further  noticed. 

As  the  decree  of  the  district  court  was  for 
$411.S0  more  than  we  find  plaintiffs  entitled 
to,  the  cause  will  be  remanded  to  that  court, 
with  directions  to  enter  a  decree  in  all  re- 
spects similar  to  the  one  heretofore  render- 
ed, except  that  the  amount  thereof  shall  be 


for  16,870.87,  Instead  of  $7,282.37,  the 
to  bear  Interest  from  the  date  fixed  in  tlie 
original  decree,  to  wit,  April  19,  1909,  at  tl»e    | 
rate  of  7  per  cent  per  annum. 


FAWCETT,  J.,  not  sitting. 


I 


I 


FREDERICK  v.  GEHONG  et  al.     (BUCK-     I 

MINSTER,  Intervener).    (No.  18,349.) 
(Supreme  C!ourt  of  Nebraska.    April  8,  1911.)     I 

(Bynabiu  hv  the  Court.) 

1.  QUIETIWO    TiTLK    (I    41*)— PLEAOIira — Tit-      ' 

MUBBEB. 

In  an  action  to  remove  a  mortgage  as  a 
cloud  from  plaintiff's  title  which  he  had  acquir- 
ed by  purchase  of  the  real  estate  at  execution 
sale,  it  was  alleged  in  the  answer  tiiat  plaintiif 
formerly  had  two  mortgages  which  were  liens 
upon  the  real  estate  prior  to  the  lien  of  the  exe- 
cution judgment  and  that  the  owner  of  the  fee 
had  paid  these  mortgages  with  the  proceeds  of 
another  mortgage  which  he  gave  on  the  same 
land  for  that  purpose,  which  mortgage  had,  in 
turn,  l>een  paid  with  the  money  loaned  by  de- 
fendant for  which  defendant's  mortgage  was 
given,  and  that  all  this  was  done  with  the 
knowledge  of  plaintiff.  Held,  that  such  answer 
was  not  subject  to  general  demurrer. 

[E>].  Note.— For  other  cases,  see  Qnletins  Ti- 
de, Dec.  Dig.  I  41.*] 

2.  QuimRO   TiTLB   (I   41*)— PiXADiwo— D«- 

UVBBEB. 

In  such  case  the  farther  allegation  that  the 
plaintiff,  knowing  that  the  defendant's  mort- 
gage had  t>een  so  given  and  received,  and  that 
all  prior  mortgages  had  been  in  fact  so  paid 
without  being  canceled  on  the  record,  procur- 
ed the  said  prior  mortgages  to  be  deducted  by 
the  appraisers  from  the  value  of  the  land  in 
the  execution  sale  and  so  purchased  the  land 
at  about  one-fifth  of  its  real  value,  and  after- 
wards procured  the  said  prior  mortgages  to  be 
released,  with  the  purpose  of  defrauding  de- 
fendant her  mortgage  being  subsequent  to  tlie 
lien  of  the  judgment  under  which  plaintiff  par- 
chased  the  land,  is  held  to  state  a  defense  as 
against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec  Dig.  f  41.*] 

3.  PaBTIES     (I    40*)— INTBRVKNTIOR— PKBOO^IS 

Entitled  to  Intebvbnk. 

In  such  an  action  the  owner  of  the  fee  has 
such  an  interest  in  the  land  which  is  the  sub- 
ject of  litigation  as  to  enable  him  to  intervene 
and  contest  the  plaintiff's  title  and  assert  the 
homestead  character  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dee. 
Dig.  (  40.*] 

Barnes  and  Fawcett  33.,  dissenting  in  part. 

Appeal  from  District  Conrt,  Sheridan 
County;  Westovet,  Judge. 

Suit  by  Peter  Frederick,  Sr.,  against  Kary 
Gehling  and  John  W.  Buckmlnster,  inter- 
vener. Judgment  for  plaintiff,  and  defend- 
ant and  intervener  appeaL  Reversed  and  re- 
manded. 

Edwin  Falloon,  for  appellanta.  A.  W. 
Crltes  and  Reavla  4c  Beavla,  for  appellee. 

SEDGWICK,  3.  A  general  demurrer  wa» 
sustained  to  the  defendant's  answer  and  Judg- 
ment on  the  petition  rendered  in  favor  of 
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the  plaintiff,  and  the  peUtlon  ]n  Interycntlon 
was  stricken  from  the  flies.  The  defendant 
and  luterrener  have  appealed. 

[1]  The  plaintiff  brought  the  action  to  "re- 
moTe  the  cloud  cast"  by  a  mortgage  of  de- 
fendant npon  a  quarter  section  of  land  In 
Sheridan  connty.  He  alleged  in  his  petition 
that  in  1902  a  Judgment  was  rendered  in  Jus- 
tice court  in  Richardson  connty  against  one 
Bnckmlnster  and  his  wife  In  favor  of  certain 
persons  not  now  parties  to  these  proceedings, 
and  that  the  Judgment  was  transcrlpted  to 
the  district  court  of  Richardson  county,  and 
afterwards,  in  December,  1904,  to  the  district 
court  of  Sheridan  county,  and  thereby  be- 
came a  lien  upon  the  said  quarter  section  of 
land,  which  was  the  land  of  the  said  Budc- 
minster;  that  execution  was  issued  on  the 
said  Judgment,  and  was  by  the  sheriff  of 
Sheridan  county  levied  upon  the  said  land 
which  was  sold  upon  said  execution  accord- 
ing to  law  on  the  20th  day  of  May,  1907,  and 
was  pnrcliased  at  said  sale  by  the  plaintiff; 
that  the  sale  was  afterwards  confirmed  by 
the  district  court  and  a  deed  executed  to  the 
plaintiff  by  the  sheriff  on  the  18th  day  of 
June,  1907,  which  deed  was  duly  recorded, 
and  that  by  these  proceedings  the  plaintiff 
became  "vested  with  the  absolute  title  in  fee 
simple  to  the  lands."  The  petition  then  al- 
leges that,  after  the  lien  of  said  Judgment 
had  attached  to  the  land,  the  defendant 
Mary  (Jehling  procured  a  mortgage  on  the 
land  for  the  sum  of  |600,  and  caused  the 
same  to  be  recorded,  that  this  mortgage  was 
a  subsequent  lien  to  the  plaintiff's  title,  and 
he  asks  that  it  be  removed  as  a  <doud  upon 
his  title. 

[2]  The  answer  Is  not  artistically  drawn. 
It  appears  to  rely  upon  two  defenses:  That 
plaintiff  himself  had  two  several  mortgages 
upon  the  land  that  were  prior  to  the  lien 
of  the  Judgment  under  which  he  purchased 
It.  and  that  a  third  mortgage  was  given  to 
obtain  the  money  with  which  to  pay  off 
plalntUTs  mortgages,  the  proceeds  of  which 
were  nsed  for  that  purpose,  and  that  the 
defendant's  mortgage  was,  in  turn,  given  for 
money  loaned  by  defendant  to  pay  the  third 
mortgage,  and  the  proceeds  thereof  were  so 
used,  so  that  the  defendant's  mortgage  ought 
in  equity  to  be  adjudged  prior  to  plaintlfTs 
lien.  The  allegations  of  the  answer  upon 
this  point,  after  describing  defendant's  mort- 
gage, are  "that  with  the  proceeds  of  said 
$000  said  John  W.  Buckminster  on  the  20tb 
day  of  April,  190T,  paid  said  A.  E.  Bu<^- 
mlnster  his  said  note  and  mortgage,  and  A. 
E.  Buckminster  executed  release  of  said 
mortgage;  •  •  *  that  said  $600  which 
was  borrowed  of  this  defendant  as  aforesaid 
was  used  to  pay  off  the  mortgage  recorded 
in  book  10  on  page  110  of  mortgage  records 
of  said  Sheridan  connty,  which  mortgage  Is 
more  particularly  described  in  the  preceding 
paragraph  of  this  amended  answer."  It  is 
also  alleged  in  the  answer  that  the  plaintiff 


luiew  of  these  facts,  and  knew  ^at  this  mon- 
ey Itorrowed  of  the  defendant  was  used  to 
pay  off  the  mortgage,  which  was  given  to 
pay  the  mortgages  which  he  himself  held. 
The  second  defense  is  that,  when  the  plain- 
tiff purchased  the  land  at  execution  sale,  he 
knew  that  the  three  prior  mortgages  bad 
been  paid  with  the  proceeds  of  the  defend- 
ant's mortgage,  and,  as  the  record  did  not 
disclose  the  fact  of  the  payment,  he  was  able 
to  and  did  procure  the  three  prior  mortgages 
to  be  deducted  as  liens  by  the  appraisers, 
thus  enabling  him  to  purchase  the  land  for 
a  fraction  of  its  real  value,  and  upon  a  lien 
that  appeared  upon  the  records  to  be  prior 
to  defendant's  mortgage,  thereby  perpetrat- 
ing a  fraud  upon  the  court  and  its  officers, 
as  well  as  upon  the  defendant 

The  principal  question  discussed  In  plain- 
tiff's brief  is  whether  the  answer  sufficiently 
alleges  that  the  mortgages  which  had  been 
paid  off  were  In  fact  deducted  as  liens  in 
the  appraisement  of  the  land.  The  defend- 
ant in  the  brief  assumes  that  this  matter  is 
sufficiently  alleged  in  the  answer,  and  the 
plaintiff  who  filed  his  brief  afterwards  con- 
tends strenuously  that  it  is  not  sufficiently 
alleged.  If  the  land  was  worth  from  $1,600 
to  $1,700  at  the  time  of  the  sale  upon  exe- 
cution and  the  plaintiff  procured  it  to  be 
appraised  at  ^00  by  having  the  three  mort- 
gages which  had  been  paid  off  deducted  as 
liens  and  so  bought  the  land  for  about  one- 
flftb  of  its  value,  he  ought  not  to  prevail  in 
this  action  as  against  the  defendant  Mrs. 
Gehling.  The  plaintiff  does  not  allege  when 
his  execution  was  issued,  nor  when  it  was 
levied,  but  the  answer  alleges  that  the  land 
was  sold  thereunder  on  the  30th  day  of  May, 
and  the  sale  confirmed  on  the  14th  day  of 
June,  1907,  and  that  the  execution  was  Is- 
sued on  the  20th  day  of  March,  1907.  The 
plaintiff's  brief  does  not  give  due  considera- 
tion to  the  various  allegations  contained  in 
the  answer.  The  matters  relied  upon  by 
plaintiff  should  have  been  presented  in  re- 
ply to  the  answer.  The  answer  as  against 
the  general  demurrer  sufficiently  alleges  that 
the  mortgages  which  had  been  paid  were  de- 
ducted as  liens  by  the  appraisers  from  the 
value  of  the  land.  This  allegation  is  in  the 
answer:  "That  these  liens  were  deducted 
from  the  value  of  said  premises  and  said 
premises  were  appraised  by  said  appraisers 
after  aald  liens  had  been  deducted  at  the 
sum  of  $600."  And  again:  "That  at  the 
time  said  sale  was  made  said  liens  were  still 
of  record  and  in  force  on  said  land  and  de- 
ducted from  its  appraised  value,"  and  that 
"said  Peter  Frederick  In  fact  bought  said 
land  charged  with  said  liens;  •  •  ♦  that 
said  land  at  the  time  it  was  purchased  by 
the  plaintiff  was  worth  at  least  $1,700,  and 
was  In  fact  appraised  at  that  amount  If  the 
fact  is  taken  Into  consideration  that  said 
appraisers  still  considered  at  the  time  said 
appraisement  was  made  that  said  liens  were 
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stUl  subsisting  against  said  land."  In  the 
plaintiff's  br^f  It  Is  argued  that  this  allega- 
tion of  the  answer  that  the  land  was  worth 
$1,700  at  the  time  It  was  appraised  is  shown 
to  be  untrue  by  computation  because  the 
amount  ot  the  Hens  was  only  $1,182.32  and 
the  land  was  appraised  at  $500,  making  In 
all  $1,682.32,  or  about  $17.68  less  than  $1,700, 
but  this  defect  would  not  be  much  more  than 
the  Interest  that  would  accrue  on  these  liens 
from  the  time  of  the  appraisement  to  the 
time  of  the  sheriff's  sale.  At  least  the  dif- 
ference would  not  be  so  great  as  to  over- 
come all  of  these  allegations  In  the  answer 
as  to  the  method  of  appraisement 

[3]  The  Intervener  set  up  the  facts  as  to 
the  fraudulent  conduct  of  the  plaintiff  in 
purchasing  the  land  at  the  execution  sale 
and  also  alleged  that  the  land  was  hia  home- 
stead, and  that  the  plaintiff's  Judgment  was 
never  a  lien  thereon.  The  allegations  as  to 
its  being  a  homestead  are  indefinite  and  per- 
haps insufficient,  bnt  It  seems  that  the  con- 
troversy here  is  in  regard  to  the  land  itself. 
The  plaintiff  claims  the  land,  and  is  seelcing 
to  quiet  his  title,  and  the  Intervener  claims 
the  land,  and  alleges  that  the  plaintiff's  buik 
posed  title  is  fraudulent,  and  ought  to  be 
set  aside.  The  defendant  Is  seeking  to  fas- 
ten a  lien  upon  the  land,  and  this  appears 
to  present  a  proper  case  for  the  intervener, 
John  W.  Buckmlnster,  to  assert  and  test  his 
claim  In  the  land.  If  the  action  of  the  court 
in  sustaining  the  motion  to  strike  the  peti- 
tion in  Intervention  from  the  flies  pan  be  sus- 
tained, it  can  only  be  upon  the  ground  that 
it  was  in  fact  a  general  demurrer,  and  that 
the  pleading  does  not  state  facts  sufficient  to 
entitle  the  intervener  to  any  relief.  The  al- 
legations are  very  general,  and  might  not  ad- 
mit a  full  investigation  of  the  rights  of  the 
parties,  but  cannot  be  dist)osed  of  upon  a 
general  demurrer  or  motion  to  strilce  out  the 
pleading. 

For  these  reasons,  the  Judgment  of  the 
district  court  Is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Eeversed  and  remanded. 

LBTTON,  J.,  not  sitting. 

BARNES,  J.  (dissenting).  My  understand- 
ing of  the  answer  of  the  defendant  Mary 
Gebllng  and  the  conclusions  to  be  drawn 
from  its  allegations  differ  from  those  ex- 
pressed by  the  majority.  I  am  of  opinion 
that  the  answer  fails  to  state  facts  sufficient 
to  entitle  the  defendant  to  any  relief  by  way 
of  subrogation.  It  appears  that  the  inter- 
vener, John  W.  Buckmlnster,  allowed  the 
land  in  question  to  be  sold  at  the  plaintiff's 
execution  sale  without  protest  or  objection, 
and  at  that  time  made  no  homestead  claim 
to  the  same.  By  the  allegations  of  his  peti- 
tion he  has  not  shown  that  he  has  any  such 
interest  in  the  controversy  between  the  plain- 


tiff  and  the  defendant  Mary  Oehling  as  would 
give  him  the  right  to  be  made  a  party  by  in- 
tervention. Therefore  the  order  of  the  dis- 
trict court  striking  bis  petition  of  Interven- 
tion from  the  files  was  right. 

As  I  view  the  pleadings,  the  Judgmoit  of 
the  district  court  should  be  affirmed. 

FAWCETT,  J.,  concurs  in  so  much  of  the 
above  dissent  as  refers  to  the  attempted  in- 
tervention by  John  W.  Buckmlnster. 


LATSON  V.  BUCK  et  aL    (No.  16,96e.) 
(Supreme  Ck>urt  of  Nebraska.    April  8,  1911.) 

(Synabu*  hy  the  Court.) 

1.  Brokers    (J   94*)  —  AuTHOBrrr  —  Sblliko 
Price— Right  to  Fix. 

A  real  estate  agent  having  the  land  of  an- 
other for  sale  or  trade,  nnder  an  agreement 
with  his  principal  by  which  he  is  to  have  all 
he  can  obtain  over  and  above  a  certain  fixed 
amount  for  his  commission,  may,  in  the  absence 
of  actionable  fraud  or  deceit,  or  objection  by  his 
principal,  fix  its  selling  or  trading  price  at  any 
sum  at  which  lie  may  be  able  to  lawfully  sell 
or  Otherwise  dispose  of  it  in  trade. 

[Ed.  Note.— For  other  cases,  see  Broken,  Dec. 
IMg.  I  04.*] 

2.  Brokers  (|  94*)— Relatioh  to  Pubchaskb 
— EXCHAItOE  OF    Pbopertt— GomcissiONS. 

Where  a  third  party  in  purchasing  or  trad- 
ing for  such  real  estate  causes  a  part  of  the 
consideration  to  be  conveyed  to  the  agent,  or 
to  another  designated  by  him,  which  is  retained 
by  such  agent  as  his  commission,  such  third 
person,  in  the  absence  of  actionable  deceit, 
fraud,  or  confidential  relation,  cannot  maintain 
an  action  to  recover  the  property  which  was 
retained  by  the  agent  as  commission. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  {  136;    Dec.  Dig.  f  04.*] 

3.  Brokers  (S  106»)— Fraud— ETvidewc*. 

Evidence  examined,  and  found  insufficient 
to  establish  either  the  relation  of  principal  and 
agent  between  the  plaintiff  and  the  defendants, 
or  such  fraud  or  deceit  as  would  entitle  the 
plaintiff  to  equitable  relief. 

[E2d.  Note. — For  other  cases,  see  Brokers,  Dec; 
Dig.  I  106.*) 

Appeal  from  District  C!oart,  Douglas  Coun- 
ty;   Day,  Judge. 

Action  by  Ella  B.  Latson  against  Olive  D. 
Buck  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeala     Affirmed. 

Byron  G.  Burbank,  for  appellant.  Smyth, 
Smith  &  Schall,  for  appellees. 

BARNES,  J.  This  case  is  before  us  a  sec- 
ond time.  By  our  former  opinion  (126  N.  W. 
760)  it  was  held  that  the  allegations  of  the 
petition  were  sufficient  to  state  a  cause  of 
action,  and  the  judgment  of  the  district 
court  sustaining  an  objection  to  the  intro- 
duction of  any  evidence  in  support  of  it  was 
for  that  reason  reversed.  Thereafter  there 
was  a  trial  of  the  case  upon  Its  merits, 
which  resulted  In  a  general  finding  in  favor 
of  the  defendants,  and  a  dismissal  of  the  ao- 
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tion  for  want  of  equity.  The  plaintiff  bas 
appealed  from  that  Judgment. 

It  appears  that  the  action  was  based  on 
the  theory  that  the  defendants,  by  taking  ad- 
vantage of  the  confidential  or  fiduciary  rela- 
tions alleged  to  have  been  In  existence  be- 
tween them  and  the  plaintiff  as  principal  and 
agent,  defrauded  her  and  obtained  title  from 
her  to  three  certain  houses  and  lots  In  the 
city  of  Omaha,  which  she  prayed  the  court 
to  order  the  defendants  to  reconvey  to  her, 
and  for  general  equitable  relief. 

This  being  an  appeal  in  equity,  we  have 
tried  the  case  de  novo.  From  a  careful  con- 
sideration of  the  evidence,  it  appears  that  In 
the  month  of  August,  1907,  one  T.  B.  Hoi- 
man  was  the  owner  of  230  acres  of  land  In 
Sarpy  county;  160  acres  of  this  land  was 
clear  of  incumbrances,  but  on  the  remaining 
70  acres  there  was  due  the  state  the  sum  of 
$568  as  a  balance  of  the  purchase  price; 
that  on  the  24th  day  of  that  month  Holman, 
and  the  defendants  David  R.  Buck  and  son, 
entered  into  an  agreement  by  which  the  de- 
fendants were  given  an  option  to  handle, 
sell,  or  purchase  said  land  and  were  to  have 
as  their  commission  all  they  could  obtain 
for  it  over  and  above  the  sum  of  $2,500;  the 
purchaser  was  to  assume  the  payment  of  the 
amoiut  due  to  the  state  as  aforesaid,  and 
Ilolman  was  to  receive  $2,500  in  cash. 
Thereupon  the  defendants,  who  were  real  es- 
tate dealers  doing  business  In  the  city  of 
Omaha,  proceeded  to  advertise  the  farm  for 
sale  or  trade.  At  the  same  time  the  plain- 
tiff was  the  owner  of  the  lots  In  question  on 
which  there  were  three  small  dwellings.  It 
appears  that  she  was  anxious  to  exchange  her 
property  for  a  flat  or  rooming  house,  and  to 
that  end  went  to  the  ofllce  of  the  defendants 
and  Interviewed  the  elder  Buck,  informing 
him  of  her  desires.  At  that  Interview  he 
Informed  her  that  one  Dr.  Impey  was  the 
owner  of  a  brick  house  which  he  desired  to 
exchange  for  other  property.  It  appears  that 
she  saw  Dr.  Impey,  but  failed  to  make  any 
arrangement  with  blm,  for  the  reason  that 
be  did  not  want  her  property,  as  It  woijld  not 
suit  his  purposes.  It  further  appears  that 
the  defendants  Informed  the  plaintiff  that 
they  had  the  land  above  mentioned  for  sale 
or  trade,  but  were  unable  to  offer  It  to  her  at 
that  time  because  they  had  another  customer 
with  whom  negotiations  were  pending.  It 
also  appears  that  later  on  the  negotiations 
were  discontinued,  and  thereupon  the  de- 
fendants informed  the  plaintiff  that  they 
would  trade  the  land  to  her  for  her  houses 
and  lots,  if  satisfactory  arrangements  could 
be  made.  It  seems  that  at  first  she  was  not 
disposed  to  trade  for  the  land,  but  later -on 
concluded  to  examine  it,  and  went  with  the 
defendant  Da>id  R.  Buck,  St.,  to  the  prem- 
ises where. they  spent  a  part  of  a  day,  and 
made  a  thorough  examination  of  the  land,  its 
quality,  location.  Improvements,  and  every- 
thing connected  with  it;  that  the  plaintiff  at 
that  time  procured  samples  of  the  corn  grow- 


ing on  the  land  and  of  the  hay,  which  was 
then  in  the  stack,  and  took  the  same  home 
with  her  in  order  to  consult  vrith  ber  sister 
about  the  advisability  of  making  a  trade. 
Meanwhile  the  defendants  had  Inquired  the 
price  of  the  plaintiff's  property,  and  she  In- 
formed them  that  she  considered  the  lots  in 
question  worth  $4,500. 

Thereafter  the  defendants  informed  the 
plaintiff  that  they  would  trade  her  the  farm 
for  her  bouses  and  lots,  she  to  assume  the 
balance  of  the  purc^iase  price  due  the  state 
on  the  school  land,  pay  them  the  sum  of 
$1,500  in  cash,  and  convey  her  houses  and 
lots  to  whomsoever  they  might  designate. 
At  first  she  Informed  the  defendants  that  she 
thought  they  ought  to  make  a  less  price,  or 
induce  the  owner  to  sell  or  trade  the  prop- 
erty to  her  for  a  less  price  than  that  above 
mentioned.  Later  on  they  informed  her  that 
that  was  the  best  they  could  do  so  far  as  the 
price  was  concerned.  She  thereupon  agreed 
to  convey  her  houses  and  lots  to  wliomsoever 
the  defendants  might  name,  pay  a  small 
plumbing  bill  of  $75.10  that  might  become  a 
lien  on  her  houses,  pay  the  defendants  $1,500 
in  cash,  and  assume  the  balance  of  the  pur- 
chase price  due  the  state  upon  the  land  in 
question,  and  they  on  their  part  were  to  con- 
vey the  land  to  her,  or  to  whomsoever  she 
might  designate.  She  thereupon  paid  the  de- 
fendants $200  to  bind  the  bargain,  taking 
their  receipt  for  the  same,  and  entered  Into 
a  written  agreement  in  accordance  with  the 
terms  and  conditions  of  the  trade  as  above 
stated.  The  defendants  procured  an  abstract 
of  title  to  the  farm  and  delivered  it  to  the 
plaintiff,  and  It  appears  that  she  did  not  rely 
on  the  defendants  in  this  matter  at  all,  but 
took  the  abstract  of  title  to  one  Judge  Covell, 
a  practicing  attorney  in  the  city  of  Omaha, 
for  his  examination  and  opinion.  Some  de- 
fects were  found  In  the  abstract  which  were 
finally  corrected  in  accordance  with  the  sug- 
gestions of  her  attorney. 

In  the  meantime  Holman,  the  owner  of  the 
land,  and  his  wife,  returned  from  Colorado, 
where  they  were  then  living,  to  Sarpy  coun- 
ty; and  upon  being  notified  of  the  pending 
trade  they  came  to  the  ofilce  of  the  defend- 
ants and  executed  and  delivered  a  deed  of 
the  land  to  the  plaintiff.  She  thereupon  pro^ 
cured  a  deed  of  the  houses  and  lots  in  ques- 
tion, to  be  executed  and  delivered  to  the  de- 
fendant Olive  D.  Buck.  A  mortgage  upon 
her  houses  and  lots  was  executed  to  a  loan 
company  represented  by  Hon.  John  C.  Whar- 
ton, for  a  sufildent  sum  of  money  with  which 
to  pay  the  difference  between  the  $1,500  In 
cash  to  be  paid  by  the  plaintiff  and  the 
$2,500  which  was  the  cash  purchase  price  of 
the  land,  which  was  to  go  to  Mr.  Holman. 
The  negotiations  were  concluded,  the  loan 
procured,  the  trade  was  completed,  the  con- 
veyances were  all  made,  and  the  deal  was 
thus  finally  closed.  It  appears  that  about  a 
year  and  a  half  after  the  transaction  was 
completed  the  plaintiff  ascertained  by  inqul- 
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ry  from  Holman,  the  former  owner  of  the 
land,  that  he  had  received  from  the  defend- 
ants ^,600  as  the  purchase  price  of  his  land. 
Instead  of  some  Colorado  property  which  she 
says  she  understood  was  tc  be  exchanged 
therefor.  The  plaintiff  thereupon  Informed 
Holman  that  the  defendants  had  cheated 
blm,  and  that  he  onght  to  sne  to  recover  the 
houses  and  lots  In  question.  This  he  declin- 
ed to  do,  and  stated  to  the  plaintiff  that  be 
bad  received  all  that  he  asked  for  the  land 
and  was  satisfied  with  the  whole  deal. 
Thereafter  she  conceived  the  idea  that  the 
defendants  had  cheated  her  out  of  her  hous- 
es and  lots,  and  commenced  this  action  to  re- 
cover them. 

The  testimony  discloses,  without  dispute, 
that  tne  plaintiff  was  familiar  with  the  val- 
ues of  real  estate ;  that  she  was,  to  some  ex- 
tent, a  real  estate  dealer  on  her  own  ac- 
count and  for  others.  Upon  her  cross-examin- 
ation she  admitted  that  during  her  residence 
In  Omaha,  of  some  16  or  20  years,  she  had 
been  engaged  for  herself  and  others  in  from 
20  to  40  real  estate  deals.  While  on  the  wit- 
ness stand,  she  declared  positively  that  she 
considered  the  defendants  as  her  agents  in 
making  tpe  trade  In  question ;  but  her  state- 
ment must  give  way  to  the  fact  as  disclosed 
by  the  great  weight  of  the  evidence^  which 
convinces  us  that  she  acted  wholly  for  her- 
self in  the  transaction  complained  of.  It  ap- 
pears that  she  knew — In  fact,  she  admitted 
that  she  knew — the  defendants  were  the 
agents  of  Holman  for  the  sale  of  his  land; 
she  stated  in  conversation  with  several  of 
the  witnesses  that  the  d^endants  said  some- 
thing about  their  having  an  option  on  the 
land.  Four  or  five  disinterested  witnesses 
testified  that,  while  the  negotiations  were 
pending,  and  at  or  about  the  time  the  ab- 
stract was  examined,  the  plaintiff  informed 
them  that  she  believed  the  defendants  were 
getting  her  houses  and  lots  for  their  com- 
mission, but  tliat  it  did  not  make  any  dif- 
ference to  her,  because  she  was  making  a 
good  trade  anyway.  This  the  plaintiff  de- 
nied, but  we  are  constrained  to  accept  the 
testimony  of  disinterested  and  apparently 
unprejudiced  witnesses  in  preference  to  the 
plaintiff's  statements.  It  appears  that  the 
plaintiff  was  a  shrewd  business  woman,  and 
made  no  mistake  in  consummating  the  trade 
in  question.  The  value  of  the  land  which 
she  procured  was  at  tliat  time  from  $36  to 
|40  per  acre,  the  lowest  estimate  of  its  value 
was  $36  per  acre.  It  appears  that  the  bous- 
es and  lots  in  qdestion  which  she  conveyed 
to  the  defendant  Olive  D.  Buck  were  actually 
worth  at  that  time  between  $2,600  and  $3,- 
000:  the  highest  estimate  of  their  value  be- 
ing $3,000.  It  thus  appears  that  she  obtain- 
ed the  land  in  question,  worth  at  that  time 
at  the  lowest  calculation  $7,160,  in  exchange 
for  her  houses  and  lots  worth  $3,000,  $1,600 
In  cash,  and  the  assumption  of  the  payment 


of  $668,  the  balance  of  the  purchase  itrioe 
for  the  70  acres  of  school  land.  She  there- 
fore paid  for  the  land  the  equivalent  of  $5,- 
068 ;  she  has  ever  since  retained  it,  and  has 
never  offered  to  convey  it,  either  to  the  de- 
fendants or  to  Holman;  she  made,  by  the 
exchange  of  the  property  and  money  for  the 
Holman  land,  about  $2,000;  while  the  de- 
fendants, as  their  commission  on  the  trans- 
action, obtained  an  equity  in  the  houses  and 
lots  which  the  plaintiff  conveyed  to  Olive  D. 
Kuck  of  the  value  of  $2,000. 

At  first  it  seemed  strange  to  us  that  Hol- 
man would  part  with  so  valuable  a  tract  of 
land  for  so  small  an  amount  of  money,  but 
he  explained  that  matter  upon  the  witness 
stand  by  saying  that  he  had  moved  to  Colo- 
rado at  the  time  he  gave  the  defendants  the 
option  on  his  farm;  that  he  wanted  to  dis- 
pose of  it  because  at  that  time  the  Missouri 
river  had  beaded  for  it,  and  he  was  of  the 
opinion  that  It  would  be  all  washed  away  in 
a  short  time,  and  he  wanted  to  get  all  he 
could  out  of  It  before  that  contingency  hap- 
pened. It  appears,  however,  that  before  the 
plaintiff  went  to  examine  the  land  the  river 
bad  changed  Its  course,  the  current  having 
set  in  another  direction,  and  so  the  land 
was  left  intact,  and  Its  undisputed  value  at 
the  time  the  trade  was  consummated  was  $7,- 
160. 

It  follows  that  the  district  court  was  right 
in  his  general  finding  for  the  defendants, 
for  there  appears  to  be  no  equity  In  her  case. 
The  Judgment  of  the  district  court  is  there- 
fore affirmed. 


SCHUI>TZ  V.   STATE.     (No.  16,995.) 
(Supreme  Ck>art  of  Nebraska.     April  8,  181L) 

(Svllalnu  by  the  Oomrt.) 

1.  HoMiciDB  (I  139*)— MANSI.AUOBTEII— Au- 
tomobiles—Kkckixss    Drivihg— lirvoBiiA- 

TION. 

Substance  of  the  Information  stated  in  ttt^ 
opinion,  and  held  safiScient  to  charge  the  de- 
fendant with  the  crime  of  manslangbter  by 
carelessly,  recklessly,  nnlawfolly,  and  willfully 
drivini;  his  automobile  on  the  public  streets  and 
highways  of  the  city  of  Omaha,  thereby  caoaing 
the  death  of  another. 

[Ed.    Note.— For   other  cases,  see   Homicide. 
Dec.  Dig.  I  139.*] 

2.  HOMICira  ({  2*)— NEOLIOKirCK— Ofckatio!! 

OF  Automobiles— CHLAwnn.  Speed. 

One  who  drives  an  antomobile  willfully, 
recklessly,  carelesslv,  and  negligently,  and  at 
a  rate  of  speed  fonidden  by  the  statute,  apon 
the  public  streets  or  highways  of  this  state, 
and  thereby  causes  the  death  of  another,  is 
guilty  of  criminal  homidde. 

[Ed.   Note.— For  other  cases,   see   Homidde, 
Dec.  Dig.  i  Z»] 

8.  Homicide  ({  285*)— AmnMOBiLES— Nco- 
LioENT  Oferatior  —  Umuiwful  Speed  — 
What  Corstitcixs. 

On  the  trial  of  a  person  charged  with  snch 
crime,  it  is  permissible  for  the  court  to  define 
an  nnlawfol  rate  of  speed  in  the  lancnage  of 
the  statute  regulating  the  use  of  motor  vehieln 
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npon   the  public  streets  and  highways  of  this 
state. 

[E>1.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  285.»J 

4.  CoNSTirniioRAi.  Law  (|  70*)— Judioiabt 
— Bncboachment  on  Leoislatube. 

Ordinarily  the  conrts  will  not  substitute 
their  opinions  for  the  judgment  of  the  Legisla- 
ture as  to  the  reasonableness  of  an  act  fixing 
the  rate  of  speed  at  which  motor  vehicles  may 
be   lawfully  driven. 

[Bd.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  i  70.*] 

6.  Obiminai.  Law  (|  829*)— Tbiai^-Instbuo- 
noN— RErusAL  OF  Requests. 

Where  the  substance  of  an  instruction  re- 
quested by  the  defendant  has  been  given  by  the 
court  npon  his  own  motion,  he  is  not  required' 
to  repeat  it  because  of  such  request 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  |  2011 ;   Dec.  Dig.  {  829.*] 

4w  Cbiminal   Law    (|   814*)  —  Request   to 

Cbaroe— Evidence. 

Where  there  is  no  evidence  upon  which  to 
predicate  a  requested  instruction,  it  is  proper 
for  the  court  to  refuse  to  give  it. 

{Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent   Dig.   iS  1979-1985;    Dec.  Dig.  {  814.*] 

7.  Homicide  ({  101*)— Negligent  Killing— 
Operation  of  Automobile— Negligence 
OF  Othebs— Detenses. 

Where  a  person  willfully,  reclilessly,  care- 
lessly, and  negligently,  and  at  an  unlawful  rate 
of  speed,  as  defined  by  the  statute,  drives  his 
antomobile  upon  the  public  streets  and  high- 
ways of  this  state  and  thereby  kills  another, 
negligence  of  the  driver  of  another  car  in  which 
the  deceased  was  riding  when  he  was  killed 
cannot  be  invoked,  under  ordinary  circumstanc- 
es, to  relieve  such  person  of  criminal  liability. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Dea  Dig.  |  101.*] 

(Additional  Syllahut  ly  Editorial  Staff.) 

8.  Municipal  Corporations  (i  703*)— Hiqh- 
wats  (S  166*)— Vehicles— Automobiles- 
Speed— Regulation-Statutes. 

Comp.  St.  1909.  c.  78,  {  147,  declaring 
that  no  pprson  shall  operate  a  motor  vehicle 
on  a  public  highway  at  a  speed  greater  than 
is  reasonable  and  proper,  having  regard  to 
the  traffic  and  use  of  the  highway,  or  so  as 
to  endanger  the  life  or  limb  of  any  person  or  In 
any  event  in  the  built-up  portions  of  the  city, 
town,  or  village  at  a  greater  rate  than  a  mile 
in  6  minutes,  or  elsewhere  in  a  city,  town,  or 
village  at  a  greater  rate  than  a  mile  in  4 
minutes,  or  outside  a  city,  town  or  village  at 
a  greater  rate  than  20  miles  an  hour,  was  not 
void  for  nnreasonableness. 

[ESd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  703;*  Highways, 
Dec.  Dig.  f  166.*] 

9.  Homicide  (8  101*)— Defenses— Contbibu- 
tobt  Negligence. 

The  contributory  negligence  rule  is  no  de- 
fense to  a  prosecution  for  manslaughter  result- 
ing from  the  death  of  a  traveler  in  an  auto- 
mobile collision  due  to  the  culpable  negligence 
of  accnsed  in  negligently  operating  his  machine 
at  an  illegal  speed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  101.*] 

10.  HoMicinE  (J  250*)— Culpable  Negli- 
OENCB— Evidence. 

In  a  prosecution  for  manslnnghter  due  to 
defendant's  alleged  culpable  negligence  in  op- 
erating an  automobile,  evidence  held  to  sustain 
a  conviction. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Dec  Dig.  i  250.*] 


11.  Cbiuirai.  Law  (|  368*)— ESvioenos— Ma- 

TBRtALmr— Res  Gesta. 

In  a  prosecution  for  manslaughter  result- 
ing from  tne  death  of  deceased  in  an  automo- 
bile collision,  evidence  that  a  friend  of  deceased 
who  stood  at  his  left  side  in  the  rear  seat  of 
the  machine  in  which  deceased  was  riding  at 
the  time  of  the  collision  that,  within  a  minute 
or  so  after  the  collision,  he  said  of  the  driver 
of  that  car,  "I  told  the  damn  fool  to  look  out," 
was  not  material,  and  therefore  inadmissible 
as  res  gestn. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  368.*] 

Error  to  District  Conrt,  Douglas  County; 
EiStelle^  Jndge. 

Alex  Schults  was  conricted  of  manslaugh- 
ter, and  be  brings  error.    Affirmed. 

W.  W.  Slabau^b,  John  W.  Battln,  and  8. 
P.  Neble,  for  plaintiff  in  error.  Grant  G. 
Martin  and  Frank  E.  Edgerton,  for  the  State. 

BARNES,  J.  Alex  Scbultz,  hereafter  call- 
ed the  defendant,  was  prosecuted  in  the  dis- 
trict court  of  Douglas  county  on  a  charge  of 
manslaughter.  His  trial  resulted  In  a  con- 
viction, and  be  was  sentniced  to  serve  a 
term  of  three  years  In  the  state  penitentiary. 
From  that  Judgment  he  has  brought  the  case 
here  by  a  petition  In  error. 

[1]  1.  Defendant's  first  contention  Is  that 
the  information  on  which  be  was  tried  does 
not  charge  a  crime.  In  that  it  falls  to  state 
that  defendant  committed  an  assault  The 
charging  part  of  the  information  reads  as 
follows:  "That  on  tbe  2l8t  day  of  June,  in 
the  year  of  our  Lord  nineteen  hundred  and 
ten,  Alex  Schultz,  late  of  tbe  county  of  Doug- 
las aforesaid,  in  tbe  county  of  Donglas  and 
state  of  Nebraska  aforesaid,  then  and  there 
being  In  said  county,  and  then  and  there  be- 
ing upon  a  public  highway,  to  wit,  at  tbe  in- 
tersection or  crossing  of  Tblrty-Pourtb  and 
Leavenworth  streets  in  tbe  city  of  Omaha, 
which  said  streets  are  public  highways,  and 
the  said  Thirty-Fourth  street  at  tbe  point 
aforesaid  being  a  part  of  tbe  boulevard  sys- 
tem of  said  city,  and  the  said  intersection  or 
crossing  being  a  place  at  which  there  is 
much  traffic,  did  then  and  there  negligently, 
carelessly,  recklessly,  nnlawfully,  and  feloni- 
ously drive,  propel,  and  operate  a  motor  ve- 
hicle, commonly  called  an  automobile,  upon 
said  public  streets  and  blgfaways  and  at  said 
crossing  or  Intersection  aforesaid,  at  a  rate 
of  speed  greater  than  was  reasonable  and 
proper,  having  regard  to  tbe  traffic  and  use 
of  said  streets  and  bigbways  at  the  place 
aforesaid,  and  having  regard  to  the  safety 
of  the  public,  and  did  then  and  there  so 
drive,  propel,  and  operate  said  automobile  at 
a  rate  of  speed  so  as  to  endanger  the  life 
and  limb  of  persons  using  and  traveling  said 
streets  and  highways  at  the  x>olnt  aforesaid, 
and  at  a  rate  of  speed  in  excess  of  the  rate 
permitted  by  law,  and  then  and  there,  while 
so  negligently,  carelessly,  and  unlawfully 
propelling,  driving,  and  <^>eratlng  said  auto- 
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mobile,  did  In  and  upon  one  William  -Krug 
make  an  assault,  and  the  said  automobile 
which  he,  the  said  Alex  Scbultz,  was  then 
and  there  upon  said  streets  and  public  high- 
ways, and  at  said  intersection  and  crossing 
so  negligently,  carelessly,  and  unlawfully 
propelling,  driving,  and  operating,  in  and 
against  the  said  William  Krug  unlawfully 
and  maliciously  did  force  and  drive,  and 
him,  the  said  William  Krug,  did  then  and 
there  throw  to  and  upon  the  ground,  curi)- 
Btone,  and  pavement,  and  did  then  and  there 
and  thereby  give  to  the  said  William  Krug, 
In  and  upon  the  upper  part  of  the  body  and 
head  of  him,  the  said  William  Krug,  certain 
contusions,  fractures,  and  mortal  wounds,  of 
which  the  said  William  Krug  on  said  21st 
day  of  June,  1910,  in  said  county  and  state 
did  die;  and  so  the  said  Alex  Schultz,  him, 
the  said  William  Krug,  In  the  manner  afore- 
said, and  unintentionally  while  in  the  com- 
mission of  said  unlawful  act,  did  then  and 
there  unlawfully  and  feloniously  kill  ar^l 
slay — contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Ne- 
braska." It  thus  appears  that  the  informa- 
tion not  only  charges  an  assault,  but  con- 
tains every  element  necessary  to  constitute 
the  crime  of  manslaughter.  The  record  also 
discloses  that  the  defendant  fully  understood 
the  nature  of  the  charge  against  him,  and 
conducted  his  defense  in  such  a  manner  as 
to  have  exonerated  himself  from  criminal 
liability  had  the  Jury  believed  his  evidence. 
A  like  question  was  before  the  Supreme 
Court  of  Missouri  in  State  ▼.  Watson,  21G 
Mo.  420,  115  S.  W.  1011.  upon  a  similar  in- 
formation, in  which  the  defendant  was  charg- 
ed with  killing  a  pedestrian  while  carelessly, 
recklessly,  and  negligently  nmnlng  his  auto- 
mobile over  and  npon  a  certain  street  in  the 
city  of  St  Louis.  Speaking  of  the  informa- 
tion In  that  case,  the  court  said:  "This  in 
our  opinion  is  a  sufficient  diarge  and  fully 
Informed  the  defendant  of  the  nature  and 
character  of  the  offense  he  was  called  upon 
to  answer.  It  was  not  In  our  judgment  es- 
sential that  the  information  should  under- 
take to  set  out  in  detail  in  what  such  care- 
lessness, recklessness,  and  culpable  negli- 
gence consisted,  but  the  charge  that  he  op- 
erated and  propelled  this  automobile  along  a 
public  street  carelessly,  recklessly,  and  with 
culpable  negligence  was  in  effect  notifying 
the  defendant  that  he  was  not  using,  operat- 
ing, or  propelling  his  automobile  in  accord- 
ance with  the  law  or  the  ordinances  of  the 
city  regulating  the  use  and  operation  of  such 
machines."  From  the  foregoing  we  are  of 
opinion  that  the  information  in  this  case  was 
sufficient  in  all  respects  to  charge  the  defend- 
ant with  the  offense  of  which  he  was  con- 
victed. 

2.  Defendant's  second  and  third  assign- 
ments of  error  will  l>e  considered  together. 
They  each.  In  a  different  form,  raise  the 
auestion  of  the  rate  of  speed  at  which  auto- 


mobiles may  be  operated  upon  the  public 
streets  and  highways  of  this  state.  By  sec- 
tion 147,  c.  78,  Comp.  St  1909,  it  is  provid- 
ed that:  "No  person  shall  operate  a  motor 
vebide  on  a  public  highway  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  use  of  the 
highway  or  bo  as  to  endanger  the  life  or 
limb  of  any  person,  or  in  any  event  In  the 
close  built  up  portions  of  a  city,  town  or 
village,  at  a  greater  rate  than  one  (1)  mile  in 
six  (6)  minutes,  or  elsewhere  in  a  city,  town 
or  village,  at  a  greater  rate  than  one  (1)  mile 
in  four  (4)  minutes,  or  elsewhere  outside  of 
the  city,  town  or  village,  at  a  greater  rate 
than  twenty  miles  per  hour;  •  •  •  and 
in  no  event  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  then  on 
such  highways  and  the  safety  of  the  public." 
The  trial  court  by  paragraph  6  of  his  In- 
structions charged  the  Jury,  in  substance, 
that  in  order  to  convict  the  defendant,  they 
must  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  William  Krug  was  alive 
June  21,  1910;  that  on  the  same  day  he  was 
killed,  and  his  death  was  the  result  of  an 
unlawful  act  on  the  part  of  Alex  Schultz; 
that  such  killing  occurred  on  the  streets  of 
Omaha;  that  it  was  the  result  of  a  coUlslon 
between  the  automobile  driven  by  Schultz  at 
an  unlawful  rate  of  speed  and  the  automo- 
bile in  which  Krug  at  that  time  was  riding. 
In  defining  an  unlawful  rate  of  speed,  the 
court's  instruction.  No.  6,  stated  the  sub- 
stance of  the  section  of  the  statute  above 
quoted. ,  The  giving  of  those  instructions  to 
Jointly  assigned  as  error,  and  It  Is  argued 
that  the  conviction  cannot  be  maintained 
solely  because  of  a  violation  of  the  speed 
limit  fixed  by  law.  It  will  be  observed  that 
this  case  is  not  prosecuted  solely  for  a  viola- 
tion of  the  speed  limit  fixed  by  the  statute^ 
but  is  based  in  fact  on  the  negligent  reck- 
less, careless,  and  dangerous  driving  of  his 
automobile  by  the  defendant  In  a  recent 
case  in  Connecticut  the  defendant  was  found 
guUty  of  manslaughter  In  negligently  and 
recklessly  driving  his  automobile  over  a  man 
named  Morgan.  [2]  In  that  case  the  court 
took  occasion  to  read  to  the  Jury  the  automo- 
bile act  of  that  state,  which  is  quite  similar 
to  the  statutes  of  Nebraska  regulating  the 
use  of  automobiles  on  public  streets  and  high- 
ways. It  was  claimed  that  It  waa  error  to 
read  those  statutes  and  apply  them  In  that 
case,  but  the  Supreme  Court  of  Connecticut 
found  no  error  in  the  instruction.  It  was 
there  said:  "One  who  willfully  drives  an  aa- 
tomoblle  in  a  public  street  of  this  state  at 
a  rate  of  speed  or  in  a  manner  expressly  for- 
bidden by  statute,  and  thereby  causes  the 
death  of  another,  or  one  who,  with  reckless 
disregard  for  the  safety  of  others,  so  negli- 
gently drives  an  automobile  in  a  public  street 
as  to  cause  the  death  of  another,  is  goUty  of 
criminal  homicide."  State  v.  CampbeU,  82 
Conn.  671,  74  Ati.  927,  135  Am.  8t  Rep.  293. 
[3]  It  will  be  observed  that  by  inatmctlon 
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No.  5  the  court  told  the  Jury  that  to  find  the 
defendant  guilty  they  must  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  he  op- 
erated his  machine  at  an  unlawful  rate  of 
speed.  This  is  explained  in  instruction  No.  6, 
as  a  speed  greater  than  is  reasonable  and  prop- 
er, haying  regard  to  the  traffic  and  the  use 
of  the  highway,  or  so  as  to  injure  the  life  or 
limb  of  any  person,  as  defined  by  the  words 
of  the  statute,  and  it  was  thereupon  prop- 
erly left  to  the  Jury  to  determine  whether 
or  not  the  defendant  was  driving  his  auto- 
mobile at  an  unlawful  rate  of  speed  when 
the  collision  occurred.  We  find  no  error  in 
the  Instructions  complained  of. 

[8]  It  Is  argued  that  the  act  regulating 
the  speed  of  motor  vehicles  Is  unconstitu- 
tional and  void,  because  it  la  unreasonable. 
No  authorities  are  cited  In  support  of  this 
argument,  and  we  doubt  If  any  authority 
can  be  found  to  sustain  it  The  act  seems 
to  be  a  proper  exercise  of  the  police  power 
of  the  state.  The  Legislature  no  doubt  was 
aware  of  this  new  method  of  public  travel, 
and,  recognizing  the  fact  that  the  automo- 
bile furnishes  a  means  of  transportation  by 
which  a  speed  may  be  attained  greater  than 
by  any  other  vehicle  In  common  use,  deemed 
it  necessary  to  regulate  its  use  in  such  a 
manner  as  to  prevent  collisions  and  acci- 
dents like  the  one  In  the  case  at  bar,  and, 
having  due  regard  to  the  safety  of  life  and 
limb  of  all  persons  rightfully  upon  our  pub- 
lic streets  and  highways,  passed  the  act  in 
question  defining  the  methods  of  operation 
and  the  rate  of  speed  which  would  in  their 
Judgment  best  subserve  the  public  interest 
[4]  In  such  case  the  courts  should  not  under 
ordinary  circumstances  substitute  their  opin- 
ions for  the  Judgment  of  the  legislative 
branch  of  the  government  as  to  the  reason- 
ableness of  such  regulation. 

3.  Error  is  assigned  because  of  the  refusal 
of  the  trial  court  to  give  instructions  17,  24, 
and  26,  requested  by  the  defendant  By  No. 
17  the  Court  was  asked  to  Instruct  the  Jury 
that,  U  they  had  any  reasonable  doubt  that 
the  death  of  William  Krug  was  the  natural 
and  probable  result  of  the  collision,  they 
should  find  the  defendant  not  guilty.  [6]  It 
appears  that  the  substance  of  that  instruction 
was  given  by  the  court  on  his  own  motion, 
and  it  was  unnecessary  to  repeat  it  at  the 
request  of  the  defendant 

By  instruction  No.  24  the  court  was  asked 
to  charge  the  Jury  that  if  they  had  any  rea- 
sonaUe  doubt  as  to  whether  or  not  William 
Krug  was  thrown  from  the  gray  car  be- 
cause of  the  plunge  forward  by  the  gray  car, 
and  that  as  a  result  of  being  thrown  from 
said  car  he  was  killed,  and  that  such  plunge 
forward  was  made  by  the  driver  of  the  gray 
car,  then  they  should  find  the  defendant  not 
guilty.  [(]  That  instruction  was  properly 
refused  because  there  was  no  evidence  upon 
which  to  predicate  such  a  defense,  as  we 
shall  presently  sea    Instruction  26  was  in 


substance  a  repetition  of  instruction  24,  and 
was  therefore  projwrly  refused. 

[7]  4.  Error  is  assigned  for  giving  instruc- 
tion No.  7  by  the  court  on  his  own  motion, 
and  the  refusal  to  give  instruction  No.  25 
requested  by  the  defendant.  By  instruction 
No.  25  the  court  was  requested  to  Instruct 
the  Jury  on  the  law  of  contributory  negli- 
gence, to  wit,  negligence  on  the  part  of  the 
driver  of  the  car  in  which  Krug  was  riding. 
In  supx)ort  of  this  contention  defendant  cites 
State  V.  Stentz,  33  Wash.  444,  74  Pac.  588. 
In  that  case  the  Jury  were  informed  that,  if 
they  should  find  from  the  evidence  that  the 
deceased  came  to  his  death  by  the  mutual 
mistake  of  the  deceased  and  the  defendant 
in  the  honest  endeavor  to  avoid  a  collision 
both  on  the  part  of  the  deceased  and  the  de- 
fendant then  in  that  event  such  killing  would 
be  accidental,  and  not  criminal,  and  their 
verdict  should  not  be  not  guilty.  But  in  the 
same  paragraph  It  was  further  said:  "Gen- 
tlemen of  the  Jury,  I  Instruct  you  that  if  the 
defendant  was  at  the  time  alleged  in  this  In- 
formation engaged  in  an  unlawful  act  to 
wit,  the  act  of  driving  horses  and  a  wagon 
upon  the  public  highway  in  such  a  manner 
as  to  endanger  the  lives  and  persons  of  oth- 
ers, and  such  unlawful  act  resulted  in  the 
killing  of  the  person  named  in  the  informa- 
tion mentioned,  it  would  then  be  immaterial 
whether  the  killing  was  accidental  or  inten- 
tional. The  defendant  would  be  guilty."  It 
will  thus  be  seen  that  the  case  cited  does  not 
support  the  defendant's  contention.  On  the 
other  band,  in  State  v.  Campbell,  supra,  the 
court  said :  "Contributory  negligence  as  such 
is  not  available  as  a  defense  in  a  criminal 
prosecution  for  a  homicide  caused  by  the 
gross  and  reckless  misconduct  of  the  accus- 
ed, although  the  decedent's  behavior  is  ad- 
missible in  evidence,  and  may  have  a  mate- 
rial bearing  upon  the  question  of  the  defend- 
ant's guilt  If,  however,  the  culpable  negli- 
gmce  of  the  accused  la  found  to  be  the  cause 
of  the  decedent's  death,  the  former  is  respon- 
sible under  the  criminal  law,  whether  the  de- 
cedent's failure  to  use  due  care  contributed 
to  his  Injury  or  not."  [I]  The  rule  of  law 
concerning  contributory  negligence  by  the 
injured  person  as  a  defense  In  civil  actions 
for  damages  for  personal  injuries  had  no 
application  to  this  case.  The  state  waa  re- 
quired to  prove  the  alleged  unlawful  act  of 
the  accused  and  its  consequences,  but  not 
that  the  deceased  exercised  due  care  to  avoid 
the  consequences  of  the  unlawful  act  The 
authorities  are  not  In  confiict  as  to  this 
question.  Uniformly  the  courts  have  said  a 
man  will  not  be  excused  for  killing  another, 
even  though  his  victim  was  negligent  While 
contributory  negligence  is  a  complete  de- 
fense to  an  action  for  private  injury  result- 
ing from  homicide,  it  is  no  defense  to  a 
prosecution  for  a  public  wrong.  21  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  195.  We  think  the 
refusal  of  this  instruction  was  clearly  right 
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for  the  fnrtber  reason  that  the  evidence  dis- 
closed no  theory  upon  which  snCh  an  Instruc- 
tion could  be  predicated. 

It  is  also  contended  that  there  is  a  dis- 
tinction between  offenaefs  malum  prohibitum 
and  malum  in  se.  The  distinction,  if  any,  is 
not  accounted  of  much  practical  consequence 
by  the  teztwrlters.  21  Am.  &  Eng.  Ency.  of 
lAW  (2d  Ed.)  190;  1  Bishop,  New  Criminal 
Law,  {  333.  In  State  t.  Stanton,  37  Conn. 
421,  it  was  said:  "Where  a  man  was  know- 
ingly oigaged  in  a  criminal  act,  and  uninten- 
tionally committed  a  greater  offense  than  the 
one  Intended,  proof  of  an  Intent  was  not 
essential  to  a  conTlctlon  for  the  latter  crime. 
We  perceive  no  error  in  this  part  of  the 
charge.  The  defendant  claims  that  the  prop- 
osition of  the  court,  though  correct  when 
applied  to  crimes  which  are  malum  in  se^ 
is  not  correct  when  applied  to  crimes  which 
are  mala  prohlbita.  We  do  not  recognize  the 
distinction  as  law.  The  cases  cited  by  the 
defendant's  counsel  are  all  dasee  where  the 
prisoner  was  engaged  in  doing  a  lawful  act 
and  the  offense  was  committed  through  care- 
lessness." There  seems  to  be  no  coi^fiict  In 
the  decisions  where  the  defendant  Is  vio- 
lating some  statute,  and  where  his  manner  Is 
negligent  and  careless.  The  courts  in  such 
cases  uniformly  say  that  he  Is  guilty  of  man- 
slaughter if  the  death  of  some  other  person 
is  the  result  Ford  v.  State,  71  Neb.  246,  98 
N.  W.  807,  116  Am.  St.  Rep.  591;  Flinn  v. 
State,  24  Ind.  286;  Bias  v.  United  States,  S 
Ind.  T.  27,  53  S.  W.  471;  Adams  v.  State, 
65  Ind.  565;  Thompson  v.  State.  131  Ala. 
18,  31  South.  725;  Irwin  v.  Judge,  81  Conn. 
492,  71  Atl.  572;  State  v.  Watson,  216  Mo. 
420,  115  S.  W.  1011. 

[101  5.  It  is  contended  that  the  verdict  Is 
not  supported  by  sufficient  evidence.  This 
question  is  not  discussed  in  the  defendant's 
brief.  We  deem  it  proper,  however,  to  state 
the  facts  as  they  appear  from  the  record. 
On  the  morning  of  June  21,  1910,  the  de- 
ceased and  his  friend  McCormlck  were  riding 
in  an  automobile  driven  by  one  William  H. 
Wallace.  They  were  going  north  on  what  is 
called  Central  boulevard,  wliicb  Is  one  of 
the  principal  streets  of  the  city  of  Omaha. 
As  they  approached  the  Intersection  of  the 
boulevard  with  Leavenworth  street,  which 
is  also  one  of  the  principal  thoroughfares  of 
that  city,  th^  were  driving  at  the  rate  of 
from  eight  to  ten  miles  an  hour.  The  south- 
east comer  of  Leavenworth  street,  where  it 
crosses  the  boulevard,  is  what  is  called  a 
blind  comer.  It  appears  that  trees  and 
shrubs  were  growing  on  the  east  side  of 
the  boulevard  clear  up  to  its  Intersection 
with  Leavenworth  street,  so  that  persons  ap- 
proaching from  the  east  on  that  street  were 
unable  to  see  vehicles  approaching  from  the 
south  on  the  boulevard  until  they  reached 
the  Intersection.  While  the  car  in  which  the 
deceased  was  riding  was  crossing  Leaven- 
worth street,  the  automobile  driven  by  the 
defoidant  approached  the  intersection  from 


the  east  at  an  excessive  rate  of  speed,  and 
struck  it  with  such  force  as  to  cause  tba 
death  of  Mr.  Krug.  The  state  produced  five 
or  six  persons,  some  of  whom  were  within 
100  feet  of  where  the  collision  occurred  and 
saw  the  «itlre  transaction,  who  without  sub- 
stantial variance  testified  that  the  defend- 
ant's car  as  it  approached  the  intersection 
and  up  to  the  very  instant  of  the  collision 
was  running  at  a  speed  of  between  30  and 
60  miles  an  hour.  It  appears  that  Central 
boulevard  at  the  place  where  It  crosses  Leav- 
enworth street  is  one  of  the  main  traveled 
streets  of  the  city  of  Omaha,  and  la  ex- 
tensively used  by  persons  driving  automo- 
biles; that  Lieavenworth  street  is  also  used 
by  them  as  well  as  by  all  other  kinds  of 
conveyances.  A  number  of  the  witnesses 
who  resided  within  a  few  hundred  feet  of 
that  Intersection  testified  tliat  there  was  no 
time  of  the  day  during  business  hours  that 
both  of  those  streets  were  not  occupied  by 
automobiles  and  other  vehicles.  It  appears 
that,  as  the  defendant's  car  approached  the 
intersection,  he  discovered  the  presence  of 
the  automobile  in  which  the  deceased  was 
riding;  that  he  saw  a  collision  was  immi- 
nent, and,  in  order  to  avoid  it,  he  tnmed 
his  automobile  to  the  left  so  as  to  pass  be- 
hind the  one  In  which  the  deceased  was  rid- 
ing. This  was  the  proper  course  for  him 
to  pursue,  and  accorded  in  all  respects  with 
the  rules  of  the  road.  It  also  appears  that 
when  the  driver  of  the  car  In  which  the 
deceased  was  riding,  which  was  proceeding 
at  a  rate  of  speed  not  exceeding  8  to  12 
miles  an  hour,  discovered  the  approach  of 
the  defendant's  machine,  he  applied  addi- 
tional power  in  an  attempt  to  get  out  of  the 
way  and  avoid  a  collision.  This  was  the 
proper  course  for  him  to  pursue,  and  in  all 
respects  accorded  with  the  rules  of  the  road. 
Notwithstanding  all  of  this,  the  speed  of  the 
defendant's  car  was  so  great  that,  although 
he  discovered  the  presence  of  the  other  cat 
when  he  was  from  150  to  200  feet  distant 
from  it,  he  was  unable  to  avoid  the  cbllision, 
and  struck  the  Wallace  automobile  at  about 
the  right  hind  wheel  with  Sfuch  tremendous 
force  that  it  was  lifted  off  from  the  pave- 
ment, thrown  into  the  air  several  feet,  and 
while  it  was  going  north  when  the.  collision 
occurred  when  it  again  struck  the  pavement 
it  was  facing  south.  It  was  thrown  from 
20  to  25  feet  in  a  northwesterly  direction  and 
landed  against  a  telephone  pole  at  the  edge 
of  the  curb,  while  the  nia<Aine  In  which  the 
defendant  was  riding,  although  It  had  a 
wheel  broken  by  the  impact  of  the  collision, 
could  not  be  stopped  until  It  ran  a  distance 
of  152  feet,  Jumped  over  the  curb  which  was 
from  10  Inches  to  a  foot  in  height,  went 
across  the  sidewalk,  and  hung  on  the  edge  of 
a  hole  in  a  vacant  lot  on  the  left-hand  side 
of  the  street  At  least  two  of  the  witnesses 
who  were  looking  directly  at  the  cars  when 
the  collision  occurred  testified  that  the  de- 
ceased, who  waa  a  man  welghlns  over  200 
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pounds,  was  thrown  Into  the  air  from  10  to 
15  feet,  and  a  distance  of  from  25  to  30  feet, 
and  Btmdc  on  his  head  on  the  pavement  or 
curbstone,  receiving  sQCb  injnries  that  he  al- 
most Instantly  died. 

It  thus  appears  that  the  excessive,  unlaw- 
ful, negligent,  and  reckless  rate  of  speed  at 
-which  the  defendant  was  driving  his  car  as 
be  approached  the  Intersectlui  of  tha  boule- 
vard and  Leavenworth  street  was  the  sole 
cause  of  the  collision  which  resulted  In  the 
death  of  William  Krug.  It  was  claimed  by 
the  defendant  that  Wallace,  who  drove  the 
car  in  which  the  deceased  was  riding,  was 
guUty  of  contributory  negligence  In  applying 
his  extra  power;  or.  In  other  words,  in  at- 
tempting to  speed  up  as  some  of  the  wit- 
nesses designated  it  at  the  time  of  the  colli- 
aion.  There  is  no  merit  in  this  contrition, 
for  the  evidoice  is  clear  that  Wallace,  recog- 
nizing the  danger,  attempted  In  a  proper 
manner  to  avoid  it,  and.  If  he  had  not  ap- 
plied his  extra  power  in  order  to  move  out 
of  the  way,  the  defendant's  machine  would 
have  struck  his  automobile  about  the  center, 
instead  of  striking  it  at  or  about  the  right 
hind  wheel.  At  least  two  of  the  witnesses 
for  the  state  who  lived  In  the  immediate 
vicinity  of  the  Intersection  In  question  testi- 
fied that  they  had  observed  the  passing  and 
running  of  automobiles  upon  both  the  boule- 
vard and  Leav«iworth  street  for  many 
years,  and  that  In  all  that  time  they  had 
never  seen  an  automobile  running  as  fast  as 
the  one  which  the  defendant  was  driving  at 
the  time  the  collision  occurred.  It  is  true 
that  the  defendant  and  some  of  those  who 
were  riding  in  the  car  with  him  testified  that 
they  were  driving  at  a  rate  of  speed  not  ex- 
ceeding 12  to  20  miles  per  hour.  But  this 
testimony  must  give  way  to  the  physical 
facts  shown  by  the  result  of  the  collision.  It 
is  utterly  Inconsistent  with  such  results. 
Each  of  the  machines  with  its  load  weighed 
something  like  5.000  pounds,  and  the  speed 
at  which  the  automobile  driven  by  the  de- 
fendant was  going  was  so  great,  and  the  im- 
pact was  so  powerful,  as  to  lift  the  auto- 
mobile in  which  the  deceased  was  riding 
bodily  Into  the  air  and  hurl  it  the  distance 
of  from  20  to  25  feet;  not  only  this,  but  to 
completely  reverse  Its  direction  so  that  when 
it  landed  against  the  telephone  pole  it  was 
facing  south,  while  at  the  time  of  the  colli- 
sion it  was  moving  and  facing  north.  The 
testimony  of  the  defendant  and  those  riding 
with  him  serves  but  to  Illustrate  the  axiom 
of  the  law  of  evidence  that  offlcers  and  crews 
of  respective  vessels  or  v^lcles  where  colli- 
sions have  occurred  will  deteai  the  vessels 
to  which  they  are  attached.  It  seems  to  be  a 
curious  psychological  fact  that  when  pas- 
sengers are  aboard  of  a  vessel  or  other 
lS0N.W.-e2 


means  of  conveyance  they  appear  to  be  con- 
trolled by  the  same  bias.  2  Moore,  Facts,  { 
1110. 

[11]  6.  Finally.  It  is  contended  that  the 
court  erred  In  excluding  the  evidence  offer- 
ed by  the  defendant  to  prove  that  McGor- 
mick,  the  friend  of  the  deceased,  who  sat  at 
his  left  side  In  the  rear  seat  of  the  Wallace 
car,  said  within  a  mlhute  or  so  after  the  col- 
lision: "I  told  the  damn  fool  to  look  out"  It 
Is  claimed  that  this  was  a  part  of  the  res 
gestae,  and  was  therefore  admissible  as  tend- 
ing to  prove  that  the  driver  of  the'  car  in 
which  Krug  was  riding  was  guilty  of  contrib-  . 
utory  negligence.  What  we  have  heretofore 
said  in  regard  to  that  question  is  a  sufficient 
answer  to  this  assignment 

We  are  awar«  of  the  Importance  of  our  de- 
cision of  this  case,  both  to  the  defendant  and 
to  the  public  The  questions  presented  by 
the  record  are  before  us  for  the  first  time, 
and  we  have  examined  them  with  ^eat  care. 
We  recognize  the  necessity,  utility  and  con- 
venience of  the  automobile  as  a  means  of 
travel,  and  It  is  neither  our  purpose  nor  our 
desire  to  unnecessarily  hamper  or  restrict  its 
reasonable  use.  On  the  other  hand,  we  deem 
It  our  duty  to  hold  the  persons  who  make  use 
of  such  machines  to  that  degree  of  care  nec- 
essary for  the  protection  of  the  lives  of  all 
persons  who  are  rightfully  upon  the  public 
highways  and  streets  of  our  state.  The  stat- 
ute regulating  the  use  of  such  machines  was 
passed  solely  for  that  purpose,  and  amoui^ts 
to  a  valid  exercise  of  the  police  power  of  the 
state.  This  view  accords  with  the  great 
weight  of  authority.  In  Berry,  Law  of  Au- 
tomobiles, i  159,  it  is  said:  "One  tnay  be 
criminally  responsible  for  the  negligent  op- 
eration of  an  automobile.  A  person  is  guilty 
of  criminal  negligence  when  he  does  some 
act  or  omits  some  duty  under  circumstances 
showing  an  actual  Intent  to  Injure,  or  when 
the  breach  of  duty  Is  so  flagrant  as  to  war- 
rant an  implication  that  the  resulting  injury 
was  Intended;  that  is,  when  his  negligent 
conduct  is  Incompatible  with  a  proper  regard 
for  human  life.  Negligence  is  the  gist  of  the 
ofFense,  and,  in  the  absence  of  recklessness 
or  of  want  of  due  caution,  there  Is  no  crimi- 
nal liability.  Actual  Intent  is  not  an  essen- 
tial element  of  the  offense.  It  is  enough  If 
there  Is  shown  a  negligent  and  reckless  in- 
difference of  the  lives  and  safety  of  others." 
The  evidence  contained  In  the  record  con- 
clusively establishes  a  case  of  negligent  and 
reckless  indifference  to  the  lives  and  safety 
of  others  on  the  part  of  the  defendant  suffi- 
cient to  sustain  his  conviction  and  justify 
the  judgment  of  which  he  complains. 

We  find  no  reversible  error,  and  the  judg- 
ment of  the  district  court  is  affirmed. 
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WHITE  T.  SLAMA.     (No.  16,786.) 
(Sopreme  Court  of  Nebraska.    April  8,  1911.) 

(BvOahiu  ty  the  Court.) 

1.  ElLKcnoKs  (J  72*)— Hlkctors  —  Right  to 
VoTB— '  'Residence.  ' ' 

If  a  man  whose  family  resides  In  a  foreign 
conntry,  or  in  a  sister  state,  comes  into  Ne- 
braska temporarily  for  the  purpose  of  working 
upon  a  railway,  and  while  engaged  in  that  vo- 
cation boards  in  a  box  car  which  is  moved  from 
station  to  station  according  to  the  directions  of 
his  superintendent,  and  as  his  work  progresses, 
and  immediately  after  the  work  is  completed 
departs  from  the  community,  and  while  there 
performs  no  act  other  than  to  vote,  nor  makes 
any  statement  tending  to  prove  an  intention  to 
acquire  a  residence  in  this  state,  he  is  not  a 
resident  within  the  meaning  of  section  1,  art.  7, 
of  the  Constitution,  nor  an  eiector,  notwith- 
standing the  car  in  which  he  boards  may  have 
remained  on  a  side  track  in  a  voting  precinct 
dnrinc  the  greater  part  of  four  moutns  next 
preceding  the  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S§  67-70;   Dec.  Dig.  i  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6161-6166;   voL  8,  p.  7788.] 

2.  ESLEcnoNS    ({    283*)  —  Contest  —  IiLBQAL 
Votes. 

Circumstantial  evidence  is  competent  to 
prove  which  candidate  received  tiie  E>enefit  of 
illegal  votes  cast  at  an  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |<  288-286;   Dec.  Dig.  {  283.*] 

3.  Ei.EcnoRa   (t   186*)— Contest  — llABKED 
Ballots. 

A  ballot  should  not  be  treated  as  void  sole- 
ly because  It  is  marked  in  a  peculiar  manner: 
but,  if  the  Voter's  intention  can  be  ascertained 
from  an  inspection  of  the  ballot,  it  should  be 
counted  in  accordance  with  that  intent. 

[Eld.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §|  159-163;   Dec.  Dig.  i  186.*] 

4.  ELBQnoNs  (§  291*)— Masked  Ballot*- 

PBXSUHFTIOHS   —   EXTBIRSIO      EVIDENCE   — 
lOKNTUTINO    MabKS. 

Ordinarily,  in  the  absence  of  extrinsic  evi- 
dence, the  court  will  not  presume  that  an  ir- 
regularly maiked  ballot  was  thus  prepared  for 
the  purpose  of  identifying  the  elector. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  291.*] 

6.  Elections   (I  194*)  — Mabkxd  Ballots— 

Identiftino  marks. 

A  ballot  marked  solely  with  a  line  or  com- 
bination of  lines  wholly  within  a  party  circle 
should  be  counted  for  the  candidatea  of  that 
party,  if  there  is  no  evidence  that  the  lines  were 
traced  for  the  purpose  of  identifying  the  ballot. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  194.*] 

6.  E<LECTIONS  ({  186*)-;MaBKED  BALLOTS. 

A  ballot  marked  with  a  well-defined  cross 
within  a  party  circle  should  not  be  rejected 
because  of  marks  without  that  circle,  which  ex- 
tend into  another  party  circle,  where  it  appears 
from  ail  of  the  lines  that  the  eiector  intended 
the  cross  to  evidence  his  vote. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  186.*] 

7.  Elections  (|  299*)— Rejected  Ballots. 

Where  no  more  ballots  are  cast  -than  the 
nnnitl>er  of  electors  voting,  and  upon  a  recount 
one  of  those  ballots  is  found  in  an  envelope, 
marked  by  the  election  board  "rejected,"  and 
transmitted  nnder  their  seal  as  part  of  their 
record  to  the  county  clerk,  but  neither  the  bal- 
lot nor   the  envelope  is   marked   "spoiled"   or 


"unnsed,"  and  it  appeaia  probable  ttom  the 
testimony  that  the  ballot  was  tbua  aegrefated 
from  the  other  ballots- by  mistake,  it  should  be 
counted,  if  fair  on  its  face,  and  not  impeached 
by  any  fact  or  circumstance  appearing;  in  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  SUections, 
Dec  Dig.  I  299.*] 

(Additional  SyOahut  hy  Editorial  Staff  J 

8.  Elections  (j  300*)— Right  or  Elbctob  to 

Vote— Judicial  Question. 

Whether  an  individual  asserting  the  right 
to  vote  has  established  a  residence  as  required 
by  Const,  art  7,  {  1,  is  a  judicial  question, 
though  there  is  no  absolute  criterion  by  which 
to  determine  the  fact. 

[Ed.  Note. — For  other  cases,  see  ESections, 
Dec  Dig.  (  300.*] 

Appeal  from  District  Court,  Saunden 
County;  Kennedy,  Judge. 

Election  contest  by  Peter  P.  VHilte  against 
Charles  H.  Slama.  Decree  for  contestant, 
and  incumbent  appeals^    Affirmed. 

Simpson  &  Good,  C.  Petrus  Peterson,  ana 
B.  E.  Hendricks,  for  appellant  J.  H.  Barry, 
H.  Gilkeson,  and  Ed.  P.  Smith,  for  appellee. 

ROOT,  J.  This  Is  an  appeal  from  an  or- 
der of  ouster  entered  In  ttie  district  court 
in  proceedings  instituted  to  contest  the  in- 
cumbent's title  to  the  office  of  county  Judge 
for  Saunders  county.  The  district  court 
found  that  White,  the  contestant,  received 
2,029  and  Slama,  the  incumbent  and  contestee, 
2,009,  legal  votes.  The  contestee  argues  that 
36  votes  cast  for  him  were  not  coanted  and 
nine  too  many  votes  were  counted  for  the 
contestant 

[1]  We  will  first  consider  the  alleged  U- 
legal  votes  which  the  court  deducted  from 
the  incumbent's  vote  as  canvassed  and  re- 
turned from  Union  precinct  The  proof 
shows  that  In  April,  1909,  25  Italian  labor- 
ers came  from  Chicago  to  Ashland  in  Saun- 
ders county,  and  during  the  spring  and  sum- 
mer worked  upon  the  raillnray  between  Ash- 
land, Neb.,  and  Slouz  City,  Iowa.  Dur- 
ing the  warm  weather,  these  men  cooked 
their  meaU  and  ate  and  slept  out  of  doors: 
in  cold  or  stormy  weather  they  boarded  and 
sl^t  In  five  box  cars  which  were  moved 
from  station  to  station  according  to  the  or- 
der of  their  foreman.  None  of  these  men 
were  within  the  state  prior  to  April,  1909: 
some  of  them  were  married,  but  so  tar  as 
we  are  advised,  their  families  were  in  Italy 
or  in  Chicago.  Six  of  the  men  testified  in 
this  case,  and  it  unequivocally  appears  that 
they  are  not  and  never  have  been  citizens 
or  residents'  of  Nebraska,  end  that  at  lean 
four  of  them  have  not  declared  their  Inten- 
tion to  become  citizens  of  the  United  States. 
The  box  cars  Just  referred  to  were  switched 
upon  the  side  track  at  Yntan,  in  Union  pre- 
cinct atwut  the  17th  of  June,  \909,  and 
there  remained  most  of  the  time  Intermell- 
ate  that  date  and  October  29th,  upon  which 
day  the  cars  and  the  men  were  transferred 


*FoT  otbsr  case*  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig-  Key  No.  Bartw  *  Rv'r  lodua 
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to  Fremont,  In  Dodge  county,  where  tbey 
remained  until  tbe  evening  of  NoTember  Ist, 
at  wUdt  time  they  were  brought  back  to 
Yatan. 

In  the  forenoon  of  November  2d,  election 
day,  the  Italians  worked  upon  the  railway 
grade,  destroyed  garbage  that  had  accumu- 
lated in  the  neighborhood  of  the  cars  dnrlng 
the  preceding  weeks,  and  bnmed  discarded 
railway  ties.  The  preceding  evening  a  Mr. 
Schulze,  a  saloon  keeper  who  afflllates  with 
the  R^ublican  party,  stored  two  kegs  of 
beer  in  a  local  merchant's  ice  chest  for  the 
use  of  these  men;  In  the  forenoon  of  No- 
vember 2d,  Tony  Callendo,  interpreter  and 
timekeeper  for  the  Italian  workmen,  and 
Mr.  McDermot,  their  boss,  who  also  aflSJlates 
with  the  Republican  party,  conferred  with 
Schulze.  At  this  meeting  Callendo  was  told 
to  take  sample  ballots,  which  were  furnished 
him  by  Schulze,  and  instruct  the  Italians  to 
vote  by  making  a  cross  In  the  second  party 
circle,  which  would.  If  received  by  the  elec- 
tion board,  cast  a  vote  for  all  of  the  Repub- 
lican nominees.  Callendo  took  the  ballots, 
interviewed  all  of  the  Italians  at  the  board- 
ing cars,  gave  every  man  a  sample  ballot 
containing  a  cross  In  the  Republican  party 
circle,  and  told  him  how  to  vote.  Between 
12  and  1  o'clock  the  25  Italians,  including 
Callendo,  in  company  with  McDermot,  went 
in  a  body  to  the  polls  and  voted,  while  the 
Democratic  Judge  of  election  was  absent  for 
dinner.  In  the  afternoon  of  that  day  the 
Italians  consumed  tbe  beer  provided  by 
Schulze  for  their  benefit,  engaged  In  various 
amusements,  and  about  6:30  o'clock  the  fol- 
lowing morning  departed  from  the  county, 
to  which  none  of  them,  with  the  exception 
of  Callendo,  have  since  voluntarily  returned. 

About  the  1st  of  January,  1910,  seven  of 
these  men  were  arrested  for  violating  the 
election  laws,  and  subsequently  six  of  the 
prisoners  testified  for  the  contestant  Callen- 
do stated  the  facts  in  substance  as  we  have 
detailed  them,  and  said  that  he  voted  a  ticket 
marked  In  the  second  circle;  the  other  five 
Italian  workmen  testified  In  substance  that 
they  were  Instructed  how  to  vote  by  Callen- 
do and  were  given  sample  ballots  marked  in 
the  second  party  circle,  and  that  they  voted 
an  official  ballot  marked  In  that  manner 
One  Italian  under  arrest  was  in  Wahoo,  the 
county  seat  of  Saunders  county,  at  the  time 
of  the  trial,  but  was  not  called  as  a  witness; 
the  other  of  the  25  laborers  had  dispersed 
to  points  unknown  to  the  contestant.  The 
proof  further  shows  beyond  question  that 
one  of  the  Italians  signed  his  name  upon 
the  back  of  the  official  ballot  received  and 
cast  by  him;  this  ballot  is  in  evidence  and 
bears  a  cross  mark  In  the  Republican  party 
circle.  The  contestant  received  but  39  votes 
in  Union  precinct;  38  legal  voters  were  call- 
ed as  witnesses,  29  of  whom  testified  to  hav- 
ing voted  for  White,  but  nine  claimed  privi- 
lege, and  refused  to  state  for  whom  they 


voted.  Two  hundred  persons  voted  in  Union 
precinct;  the  Incumbent  received  164  votes, 
which,  added  to  the  29  votes  shown  to  have 
been  cast  for  the  contestant,  leaves  17  votes 
unaccounted  for.  Upon  the  foregoing  state 
of  facts,  the  contestee  contends  that  there 
Is  not  sufficient  proof  that  the  Italians  not 
interrogated  as  witnesses  were  not  lawful 
electors  of  Sannders  county,  nor  that  all  of 
them  voted  for  him. 

[S]  Whetho:  an  Individual  asserting  the 
right  to  vote  has  established  a  residence 
within  the  meaning  of  section  1,  art.  7,  of 
the  Constitution  la  a  Judicial  question.  Ber- 
ry V.  Wilcox,  44  Neb.  82,  82  N.  W.  249,  48 
Am.  St  Rep.  70S.  But  there  Is  no  absolute 
criterion  by  which  to  determine  that  fact 
In  Berry  v.  Wilcox,  supra,  it  is  said  that: 
"One's  residence  is  where  he  has  his  estab- 
lished home;  the  place  where  he  is  habitual- 
ly present,  and  to  which,  when  he  departs, 
he  intends  to  return.  The  fact  that  he  may 
at  a  future  time  Intend  to  remove  will  not 
necessarily  defeat  his  residence  before  he 
actually  does  remove."  In  the  case  at  bar 
these  laborers  had  no  boarding  place  other 
than  the  box  cars,  but  they  could  have  en- 
tertained no  thought  that  Yutan,  more  than 
Ashland,  Fremont,  or  any  other  station 
upon  the  line  of  railway,  was  the  point  to 
which  they  expected  to  return  when,  in 
obedience  to  orders,  they  shifted  from  one 
locality  to  another  upon  the  line  of  the  rail- 
way, nor  did  they  have  any  control  over 
the  movements  of  these  cars;  all  of  their 
tools  and  personal  efFects  were  removed  with 
them  October  29th,  when  they  rode  to  Fre- 
mont and.  If  their  foreman  had  not  in 
obedience  to  directions  from  his  superior, 
ordered  the  cars  returned  to  Yutan,  these 
men  would  not  have  returned  to  Union  pre- 
cinct    • 

We  are  unable  to  discover  a  single  ele- 
ment other  than  the  bodily  presence  of 
these  men  in  Union  precinct  on  the  day  of 
election,  and  their  age,  tending  to  establish 
their  qualifications  to  vote  at  the  election  in 
question.  On  the  other  hand,  we  think  the 
established  facts  and  the  deductions  which  a 
court  should  draw  from  other  facts  appear- 
ing in  the  evidence  not  only  Justify,  but  Im- 
peratively require,  a  finding  that  they  were 
not  qualified  electors.  People  v.  Teague, 
106  N.  0.  576,  11  S.  E.  665;  Howard  v.  Skin- 
ner, 87  Md.  556,  40  Atl.  379,  40  L.  R.  A.  753; 
Sorenson  v.  Sorenson,  189  111.  179,  59  N.  B. 
556.  McDermot  the  foreman  of  these  men, 
was  unmarried  and  resided  in  Fremont;  he 
also  voted  at  the  election.  The  evidence  dis- 
closes that  he  registered  in  Fremont  as  a 
Republican  and  affiliates  with  that  party. 

Having  found  that  the  votes  were  illegal, 
the  next  Inquiry  is  whether  tbe  evidence  will 
Justify  a  finding  that  they  were  cast  for 
Judge  Slama.  [2]  The  voter  Is  in  the  best 
position  to  know  for  whom  he  voted,  but 
circumstantial  evidence  is  competent  to  prove 
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that  fact,  and,  where  the  facts  and  clrcnm- 
Btances  from  wblch  the  finding  is  made,  are 
clearly  eatablished,  and  the  inference  is  the 
ojBy  one  which  can  fairly  and  reasonably 
be  deduced  therefrom,  the  court  should  not 
hesitate  to  act  upon  circumstantial  evidence 
and.  therefrom  find  the  ultimate  fact  West- 
em'TraTders'  Accident  Ass'n  t.  Holbrook,  65 
Neb.  469,  91  N.  W.  276,  94  N.  W.  816.  The 
testimony  of  Caliendo  and  of  the  other  Ital- 
ian witnesses  is  uncontradicted.  So,  also,  la 
the  testimony  of  the  other  witnesses  concern- 
ing the  facts  connected  with  the  voting  of 
these  men.  McDermot  is  silent;  Schulze 
does  not  appear ;  the  local  Republican  com- 
mitteeman, who  was  present  when  these  men 
voted,  does  not  liestify;  and  not  one  of  the 
many  suspicions  circumstances  appearing  In 
the  evidence  are  In  any  manner  explained  by 
the  contestee.  Some  of  these  circumstances, 
if  segregated  from  the  others  or  skillfully 
arranged  in  groups,  may  seem  Incondusive, 
but,  when  weighed  separately  and  compared 
as  a  whole,  giving  to  each  due  weight,  in 
combination  they  constitute  convhiclng  proof. 
In  this  connection  we  quote  the  language  of 
Hr.  Justice  Clifford,  reported  In  The  Slavers, 
2  WaU.  383,  401,  17  Li  Ed.  911:  "Olrcum- 
stances  altogether  Inconclusive,  if  separately 
considered,  may,  by  their  number  and  joint 
operation,  especially  when  corroborated  foy 
moral  coincidences,  he  sufficient  to  consCl- 
tnte  conclusive  proof."  And  so  it  seems  to 
OS  an  application  of  the  rule  to  the  facts  In 
the  case  at  bar  permits  but  one  conclusion, 
and  that  is  that  these  illegal  votes  were 
cast  for  Judge  Slama. 

In  considering  the  argument  that  some  of 
these  ballots  may  have  been  cast  for  the  con- 
testant, and  that  there  ia  no  proof  that  the 
Italians  voted  straight  ballots,  it  may  be 
said  that  these  men  did  not  vote  for  candi- 
dates or  for  Individuals;  they  bad  no  com- 
prehension of  the  elective  franchise,  but 
were  following  orders  to  put  a  cross  in  a 
definitely  described  circle;  if  that  act,  in 
connection  with  depositing  the  ballots  in  the 
ballot  box,  counted  for  Judge  Slama,  well 
and  good;  if  for  the  contestant,  Mr.  White, 
th^  wotdd  have  been  in  no  manner  disap- 
pointed or  disturbed.  We  entertain  no  doubt 
that  the  mark  was  Inscribed  in  the  second 
€i]$le  upon  every  one  of  the  25  ballots  cast 
by  the  Italian  laborers.  Sorenson  v.  Soren- 
son,  enpra;  Rezroth  v.  Schein,  206  IlL  80, 
«S:  N.  E.  240 ;  WIdmayer  v.  Davis,  231  111. 
42;  83  N.  Bi  87;  People  T.  Teague,  supra; 
Black  V.  Pate,  130  Ala.  614,  30  South.  434. 
Tfie  fact  that  one  Italian  within  the  Juris- 
diction of  the  court  was  not  called  as  a  wit- 
ness to  an  exculpatory  circumstance,  but  it 
does  not  destroy  the  probative  value  of  all 
the  other  undisputed  facts  and  drcumstancea 
appearing  In  the  record  with  respect  to  the 
issue  under  consideration.  There  is  no  proof 
In  the.  record  that  Judge  Slama  was  respon- 
sible for  the  CQadnct  of  these  Italian  labor- 


ers, and  counsel  for  the  contestant,  at  the 
bar,  disclaimed  any  such  contention;  but 
for  the  purposes  of  this  case  it  is  immaterial 
whether  party  organization  or  misguided 
personal  zeal  inspired  this  plain  violation 
of  the  law.  No  court  should  permit  a  candi- 
date to  hold  an  office  by  virtue  of  such  a 
fraud.  While  the  evidence  is  not  so  strong 
that  McDermot  voted  the  Repid>lican  ticket, 
we  think  it  is  prima  fade  suffldent.  Not- 
withstanding wtiat  has  been  said,  if  the  oon- 
teetee  is  correct,  that  he  should  have  credit 
for  16  votes  not  counted  by  the  court  and 
that  9  votes  counted  for  the  contestant 
should  be  deducted,  the  Judgment  of  the  dis- 
trict court  should  be  reversed. 

The  ballot  marked  "Exhibit  N"  contended 
for  by  the  contestee  should  not  be  counted 
for  him;  there  is  no  mark  In  any  party  dr^ 
cle  upon  this  ballot,  but  a  cross  appears  In 
the  square  opposite  the  contestant's  name, 
and  a  cross  was  marked  in  the  square  oppo- 
site the  blank  line  next  below  Judge  Slama's 
name.  If,  as  the  contestee  contends,  the 
cross  last  referred  to  should  be  considered  as 
If  It  were  marked  In  the  square  opposite  his 
name,  a  vote  was  cast  for  both  the  contest- 
ant and  the  contestee  and  the  ballot  could 
not  be  counted  for  either.  With  this  ballot 
eliminated,  there  remain  15  rejected  ballots 
contended  for  by  the  contestee.  ' 

[3]  Among  the  nine  ballots  alleged  to  have 
been  erroneously  counted  for  the  contestant 
are  Exhibits  4,  D,  F,  and  L.  Exhibit  4  ia 
marked  solely  with  a  horlz(»ital  line  in  the 
Democratic  party  drde.  Upon  Exhibit  D  ap- 
pears a  cross  inclosed  in  an  acute  angle  with- 
in the  Democratic  party  circle,  and  no  other 
mark.  Upon  Exhibit  F  lines  were  drawn 
through  the  names  of  both  candidates  for 
county  superintendent  of  public  instruction 
and  through  the  names  of  both  candidates  for 
assessor.  The  name  "John  Nelson"  was 
written  upon  the  ballot  as  a  candidate  for 
county  treasurer,  and  a  cross  was  marked  op- 
posite his  name.  A  cross  was  also  marked  in 
the  sqnare  opposite  the  contestant's  name. 
[6]  Exhibit  L  was  marked  by  several  crosses 
within  the  Democratic  party  circle.  The 
marics  upon  all  of  these  ballots  are  within  a 
party  clrde;  Section  146,  a  26,  Comp.  St 
1909,  among  other  things  provides  that  a 
cross  In  a  party  circle  casts  a  vote  for  every 
candidate  nominated  by  that  party.  Section 
151,  c.  26,  supra,  also  provides  that  "when 
a  ballot  is  suffldentiy  plain  to  gather  there- 
from a  part  of  the  voter's  Intention,  then  it 
shall  be  the  duty  <^  the  Judges  of  dectlon  to 
count  such  part"  This  court  has  ever  con- 
strued the  Austr^ian  ballot  law  with  great 
liberality,  to  the  end  that  the  voter's  Intent 
may  be  ascertained  and  given  effect  State 
V.  Russell,  34  Neb.  116,  51  N.  W.  465.  15  L. 
R.  A.  740,  83  Am.  St  Rep.  626;  Spurgln  v. 
Thompson,  37  Neb.  39,  66  N.  W.  297;  Binji- 
ham  V.  Broadwell,  73  Neb.  006,  103  N.  W. 
323;    Griffith  v.  Bonawlts,  78  Neb.  S22.  108 
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N.  W.  2Zl.  It  Beems  plain  to  m  that  the  elec- 
tors In  marking  and  casting  tbeee  ballots  in- 
tended to  vote  for  Mr.  White.  The  con- 
testant, however,  argues  that  Elxhiblts  D,  F, 
and  L  and  Exhibit  55,  which  will  be  later 
referred  to,  are  so  marked  as  to  permit  the 
Identification  of  the  electors  who  cast  the 
ballots,  and  therefore  should  be  rejected. 
[S]  No  evidence  of  extrinsic  facts  was  receiv- 
ed or  offered  to  suggest  why  the  electors 
did  not  content  themselves  with  marking  a 
simple  cross,  instead  of  tracing  the  marks  we 
find  npon  the  ballots,  nor  do  we  know  why 
those  marks  were  made.  If  the  evidence  sug- 
gested that  these  ballots  were  thus  marked 
for  the  purpose  of  advising  a  candidate  or 
the  public  that  any  elector  cast  the  particular 
baUot,  we  should  exclude  them.  Unaided  as 
we  are  by  evidence  other  than  the  ballots, 
we  shall  not  Indulge  in  presumptions  of 
wrongdoing,  but  shall  count  them  toe  the 
candidate  for  whom  they  appear  to  have 
been  oast  Bingham  v.  Broadwell,  supra; 
6rifi9th  V.  Bonawitz,  supra ;  Gauvreau  v. 
Van  Patten,  83  Neb.  64,  119  N.  W.  11 ;  Bates 
V.  Orumbaugh,  114  Ky.  44T,  71  S.  W.  75; 
Woodward  v.  Sarsons  &  Sadler,  32  li.  T. 
(Eng.  1875)  867,  872. 

Upon  Exhibit  55  a  cross  was  marked  in 
the  People's  Independent  party  circle;  ran- 
dom Hues  were  extended  from  outside  to 
points  within  the  Prohibition  party  circle; 
a  blur  appears  without,-  but  close  to  both  of 
the$e  circles,  and  lines  were  drawn  from  the 
blur  so  as  to  converge  near  the  center  of 
the  cross  In  the  People's  Independent  party 
circle.  No  other  mark  appears  upon  the 
face  of  the  ballot,  except  lines  drawn  by  the 
election  board,  canceling  tho  names  of  the 
candidates  in  road  district  No.  13.  The 
elector  evidently  did  not  believe  that  he  had 
spoiled  the  ballot  but  thought  the  election 
bonrd  could  ascertain  his  intention  there- 
from. The  district  court  construed  the  bal- 
lot as  a  vote  for  the  contestant.  While  it  is 
not  clear  that  the  elector  Intended  to  vote 
the  People's  Independent  party  ticket,  we 
are  of  opinion  that  the  evidence  prepond- 
erates In  favor  of  the  finding  of  the  district 
court 

[7]  Exhibit  42  is  a  ballot  from  Oak  Creek 
precinct  and  was  counted  in  favor  of  the 
contestant;  it  was  found  among  other  bal- 
lots, in  an  envelope  marked  "rejected  bal- 
lots," and  returned  by  the  election  board. 
Neither  the  ballot  nor  the  envelope  was 
marked  "spoiled"  or  "unused,"  as  the  statute 
requires  In  case  an  elector  returns  a  ballot 
which  by  mistake  he  improperly  marks.  The 
elector  did  not  make  a  mark  within  any 
party  circle,  but  made  a  cross  opposite  the 
names  of  various  candidates,  including  the 
contestant  None  of  these  marks  are  within 
the  squares,  but  are  upon  the  leader  nmnlng 
from  the  candidate's  name  to  his  party's 
name.    The  cross  extends  more  above  than 


below  Whitens  leader,  and  vn  think  Mf 
deuces  the  Sector's  intention  to  vote  for 
the  contestant  There  was  no  excess  of  bfil- 
lots  cast  in  that  precinct,  nor  did  the  district 
court  by  counting  this  ballot  Increase  the 
vote  as  canvassed  and  returned  by  the  local 
board. 

This  disposes  of  six  of  the  nine  contested 
ballots  counted  by  the  district  court  in  the 
contestent's  favor,  and  if  all  of  the  remain- 
ing ballots  contended  for  by  the  contestee 
should  be  counted  in  his  favor  and  those  ob- 
jected to  by  him  should  be  rejected,  and  we 
do  not  determine  that  they  should  or  should 
not  be  thus  disposed  of,  the  contestant  would 
still  have  a  majority  of  two.  The  contestee 
did  not  assign  in  his  motion  for  a  new  trial 
any  error  because  the  court  did  not  count 
Exhibit  20  in  his  favor.  Possibly  this  tact 
might  justify  us  in  Ignoring  this  ballot  and 
If  we  did  so  the  contestent's  undoubted  ma- 
jority would  be  Increased  to  three.  If  we 
should  count  the  ballote  as  they  appear  in 
the  record,  Ignoring  technical  objections  with 
req>ect  to  practice,  the  contestant  rather 
than  the  contestee,  would  profit  thereby.  But, 
since  sufficient  has  been  found  to  sustain 
the  judgment  of  the  district  court,  it  is  af- 
firmed without  further  comment 

REESE,  0.  J.,  not  Bitting. 

LETTON,  J.  (concurring).  I  concur  in  the 
opinion,  but  I  am  convinced  that  at  least 
ten  ballots  counted  for  the  Incumbent  by  the 
election  board  should  not  have  been  counts 
for  hlQi. 

I  also  think  that  the  judgment  of  the  dis- 
trict court  as  to  two  other  ballote  counted  for 
White  by  that  court  but  not  considered  or 
awarded  to  him  by  the  opinion  was  correct 
and  should  be  followed. 


POLBNSKB  et  al.  v.  BNNIS  et  al. 
(No.  16,361.) 

(Supreme  Court  of  Nebraska.    April  8,  1011.) 

(Syllabus  Iv  the  Court,) 
Venue   (§  22*)  —  Action   Aoaiitst  Nonsksi-  ' 

DENTS  of  COTJNTT — SeBVICE. 

"The  test  for  determining  whether  an  ac- 
tion is  rightly  brought  in  one  county  against 
the  defendant  found  and  served  therein,  eo  tha,t 
others  made  defendants  thereto  may  be  served 
in  a  foreign  county,  is  whether  the  defendant 
served  in  the  county  in  which  the  action  is 
brought  is  a  bona  fide  defendant  to  that  acti^; 
whether  his  interest  in  the  action  and  in  the  Te- 
Bult  thereof  is  adverse  to  that  of  the  plaintjff." 
Barry  v.  Wachosky,  57  Neb.  534,  77  N.  W. 
1080. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {{  35-37 ;  Dec.  Dig.  i  22.*] 

Appeal  from  District  Court,  Adams  Coun- 
ty;  Dungan,  Judge. 
Action  by  Emll  Polenske  and  others  against 
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Albert  S.  Ennls  and  others.     Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

M.  A.  Hartlgan,  for  appellants.  W.  S. 
Morlan,  for  appellees. 

FAWCETT,  J.  From  a  Judgment  of  the 
district  court  for  Aaams  county,  dismissing 
plaintifTs'  action  against  the  defendant  school 
district  No.  17,  Red  Willow  county,  for  want 
of  Jurisdiction,  plaintiffs  appeal.  As  the  con- 
troversy here  Is  solely  between  the  plaintiffs 
and  defendant  school  district,  the  parties 
will  be  referred  to  simply  as  plaintiffs  and 
defendant 

November  14,  1906,  defendant  entered  into 
a  written  contract  with  one  R.  M.  Liberty 
lor  the  construction  of  a  large  school  build- 
ing, and  he  gave  defendant  a  contractor's 
bond,  witu  the  Bankers'  Surety  Company  as 
surety.  On  the  same  day  the  contractor  ox- 
tered into  a  subcontract  with  one  A.  S.  En- 
nls, by  which  Ennls  agreed  "to  furnish  all 
material  and  labor  necessary  to  build  and 
complete  all  masonry  •  •  •  including  all 
iron,  structural  iron,  galvanized  iron,  steel 
celling  in  place  ana  complete."  Plaintiffs 
furnished  the  subcontractor,  Ennls,  a  quan- 
tity of  brick  for  use  in  the  construction  of 
the  school  building.  October  1,  1907,  plain- 
tiffs presented  to  Mr.  Ennls  a  written  state- 
ment, showing  a  balance  due  them,  and  re- 
ceived from  him,  as  they  allege,  an  assign- 
ment of  his  claim  against  the  defendant. 
After  obtaining  this  assignment,  plaintiffs 
brought  this  suit  against  all  of  the  parties 
named,  in  the  district  court  of  Adams  coun- 
ty, where  they  obtained  service  upon  E^nnls. 
Summons  was  thereupon  sent  to  Red  Willow 
county  and  served  upon  defendant.  Defend- 
ant appeared  specially  and  challenged  the 
Jurisdiction  of  the  court  over  defendant  for 
the  reason,  among  others,  that  "there  is  no 
privity  between  the  defendants  Albert  S.  En- 
nls, Richard  M.  Liberty,  the  Bankers'  Surety 
Company  of  Clevelandt  Ohio,  and  this  defend- 
ant" The  special  appearance  was'sustalned, 
and  plaintiffs'  action  dismissed  as  to  defend- 
ant school  district  This  presents  the  only 
question  for  consideration  on  this  appeal. 

Plaintiffs'  amended  petition  will  make  the 
matter  plain.  The  petition  alleges  that 
plaintiffs  are  a  partnership;  that  Ennls  and 
Liberty  entered  into  a  contract  with  their 
codefendant  school  district  for  the  erection 
of  the  building  referred  to;  that  the  surety 
company  became  surety  for  the  labor  and 
material  used  in  said  building;  that  plain- 
tiffs furnished  brick  for  the  erection  of  the 
building;  "that  said  brick  were  used  in  the 
construction  of  said  school  building,  and 
that  the  defendant  Albert  S.  Ehinis  was  a 
subcontractor  nnder  bis  codefendant  Richard 
M.  Liberty,  but  that  from  time  to  time,  the 
said  school  district  recognized  him  (Ennls) 
as  a  contractor,  paid  moneys  direct  to  him, 
and  upon  his  order  when  so  requested,  upon 
the  original  contract  for  the  erection  of  said 
bonding;  that  there  Is  coming  to,  due,  and 


payable  from  said  school  district  to  the  de- 
fendant Albert  S.  Ennla  the  sum  of  $4,900 
upon  the  contract' as  aforesaid  as  such  con- 
tractor which  is  now  due  and  payable  from 
said  school  district  to  the  said  Einnls,  which 
amount  said  school  district  promised  and 
agreed  to  pay." 

"These  plaintiffs  further  show  unto  the 
court  that  the  defendant  Albert  S.  Ehmls  has 
assigned,  set  over,  ana  guaranteed  the  pay- 
ment of  the  mon^s  due  and  owing  to  him 
from  his  codefendant  school  district  No.  17, 
Red  Willow  county,  McCook,  Neb.,  for  the 
purpose  of  paying  the  amount  doe  and  pay- 
able to  these  plaintiffs. 

"The  plalntUTs  further  show  unto  the  court 
that  the  defendants  Richard  M.  Liberty  and 
school  district,  as  aforesaid,  and  the  surety 
company  have  conspired  and  federated  to- 
gether to  cheat  and  defraud  these  plalntiffa 
in  this,  to  wit,  they  claim  and  allege  that 
there  Is  nothing  due  or  coming  to  th^r  co- 
defendant  Albert  S.  Ennis;  that  there  is 
nothing  due  or  coming  to  said  plaintiffs  by 
reason  of  said  assignment,  which  claim  and 
assumption  they  well  know  to  be  false  and 
fraudulent  as  against  these  plaintiffs. 

"Plaintiffs  aUege  that  said  school  district 
has  now  in  its  possession  a  large 'amount  of 
money  due  the  said  Albert  S.  Ennls,  and  by 
him  assigned  to  these  plaintiffs.  That  said 
school  district  has  paid  over  to  its  codefend- 
ant Richard  M.  Liberty  a  large  amount  of 
money  since  the  making  of  the  assignment 
aforesaid,  and  after  these  plaintiffs  had  giv- 
en them  notice  of  such  assignment  of  the 
moneys  belonging  to  the  defendant  Albert  S. 
Ennls ;  that  said  school  district  is  withhold- 
ing large  sums  of  money  due  said  Ennis, 
claiming  that  their  codefendant  surety  com- 
pany has  demanded  that  the  same  be  with- 
held and  payment  refused.  But  these  plain- 
tiffs show  unto  the  court  that  said  defend- 
ants, they,  each  and  every  of  them,  re- 
fuse to  give  any  accounting  or  make  any 
accounting  for  the  money  in  their  hands 
due  and  payable  to  these  plaintiffs  by  rea- 
son of  the  assignment  aforesaid  of  the  mon- 
eys due  and  coming  to  the  said  Albert  S. 
E^nnis. 

"Plaintiffs  farther  show  that  Albert  S. 
Ennls  is  Insolvent  and,  unless  these  plain- 
tiffs have  the  benefit  of  the  moneyd  to  them 
assigned,  they  will  suffer  the  loss  of  their 
claim  and  indebtedness  to  th*m  and  suffer 
thereby  irreparable  injury." 

The  above  are  all  of  the  averments  con- 
tained in  the  amended  petition,  and  they 
clearly  show  that  Ennis  was  not  a  necessary 
party  to  plaintiffs'  action.  They  had  obtain- 
ed from  him  an  assignment  of  Us  claim 
against  the  defendant  According  to  the  al- 
legations of  their  own  petition,  there  itiv 
ample  funds  in  the  hands  of  the  defendant  lo 
pay  the  amount  of  their  dalm  onder  that 
assignment  They  are  not  seeking  to  recover 
upon  a  lien  for  material  furnished,  but  base 
their  right  opon  their  assignment  of  Bonis' 
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claim  against  defendant  for  an  alleged  bal- 
ance dne  him,  vhlcb,  bo  far  as  the  petition 
advises  ns,  may  be  wholly  for  iron  and  steel 
rnmlahed  by  other  materialmea.  Their  pe- 
tition contains  no  allegation  of  any  liability 
on  the  iHirt  of  Bnnis  to  them,  other  than 
that  contained  in  their  statement  for  brick 
furnished  him,  for  which  they  say  he  assign- 
ed and  set  over  to  them  his  claim  against  the 
defendant,  "for  the  purpose  of  paying  the 
amonnt  dne  and  payable"  to  them.  Their 
petition  shows  that  Bnnls  la  insolvent,  so 
that  a  Judgment  against  him  would  avail 
them  nothing,  and  it  was  evidently  for  this 
reason  that  they  obtalnea  from  him  the  as- 
signment in  question.  It  is  clear  from  plain- 
tiffs' own  statements  that  they  took  the  as- 
signment from  E^nnls  of  his  claim  against  the 
defendant  in  full  satisfaction  of  their  claim 
against  him.  Hence  there  is  no  privity  of 
liability  between  Ennis  and  the  defendant, 
nor  has  Ennis  any  Interest  in  the  subject  of 
litigation,  which  Is  adverse  to  that  of  plain- 
tiffs. 

The  test  of  plaintiffs'  right  to  Join  defend- 
ant with  EimiB  in  an  action  brought  in  a 
county  other  than  the  county  of  defendant's 
residence  is  well  stated  in  the  second  para- 
graph of  the  syllabus  in  Barry  v.  Wachosky, 
57  Neb.  534,  77  N.  W.  1080:  "The  test  for 
determining  whether  an  action  Is  rightly 
brought  In  one  county  against  the  defendant 
found  and  served  therein,  so  that  others 
made  defendants  thereto  may  be  served  In 
a  foreign  connty.  Is  whether  the  defendant 
served  In  the  county  In  which  the  action  Is 
brought  Is  a  bona  fide  defendant  to  that  ac- 
tion ;  whether  bis  Interest  In  the  action  and 
In  tbe  result  thereof  is  adverse  to  that  of 
the  plaintiff." 

The  Judgment  of  the  district  court  is  right, 
and  It  is  affirmed. 


DOWNBT   «t  al.  v.   OOTKENDAIyli. 
(No.  16.358.) 

(Snpreme  Court  of  Nebraska.    April  8,  1911.) 

(ByRalmt  by  tht  Court.) 

1.  Jttdges  (I  22*)— Takihg  of  EJxcesbivb  Fee 
— Defenses. 

A  police  judge  sued,  under  the  provisions  of 
section  34,  c.  28,  Comp.  St.  1909,  for  taking 
excessive  fees,  may  not  justify  the  taking  of 
such  fees  b^  mistake,  ignorance,  absence  of  a 
corrupt  motive,  or  the  existence  of  an  agreement 
by  tbe  party  injured. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  i  22.»] 

2.  Stattites  (I  235*)— JtrsnoES  or  the  Peace 
a  16*) — Fees  —  CoRSTBDCTioN  of  Statute 
— Statutes  Giving  Fees. 

Statutes  giving  fees  are  to  be  strictly  eon- 
stmed  and  are  not  to  l>e  extebded  by  implica- 
tion, and,  wliere  a  complaint  is  filed  against  sev- 
eral persons,  tlie  same  fees  should  be  charged 
as  if  there  were  but  a  single  defendant  until  de- 
mand is  made  for  separate  trials,  and  then  fees 


riionld  only  be  charged  for  sndi  extra  duties  as 
are  necessarily  caused  by  such  separation. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Dec. 
Dig.  S  235;*  Justices  of  the  Peace,  Dec.  Dig.  { 
16.*] 

3.  ISvinENCK  (f  383*)  —  DocniUEirrABT  BJvi- 
derce  —  EntrSbs  in  Docket  or  Police 
Judge. 

Ordinarily  the  entries  in  the  docket  of  a 
police  jadge,  made  by  himself  or  under  his  di- 
rection, are  conclusive  evidence  in  an  action 
against  him  for  charging,  demanding,  and  tak- 
ing excessive  fees. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  383.*] 

4.  Tbiai.  (S  168*)— DiBEcnoN  ov  Vebdict. 

Where  at  the  close  of  tbe  evidence  in  a  jury 
trial  there  is  left  no  question  of  fact  to  be  de- 
termined, It  is  not  error  for  the  trial  court  to 
direct  a  verdict  in  favor  of  the  party  who  un- 
der tbe  law  of  tbe  case  is  entitled  to  the  judg- 
ment. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent, 
D(g.  {$  341,  376-380;    Dec.  Dig.  I  168.*] 

Reese,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Hamilton  Coun- 
ty; Corcoran,  Judge. 

Action  by  Alfred  W.  Downey  and  others 
against  Frank  Coykendall.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Halner  &  Smith  and  Ghas.  P.  Craft,  for 
appellant.  O.  A.  Abbott  and  J.  H.  Edmond- 
son,  for  appellees. 

BARNES,  J.  This  case  is  before  ns  on  a 
second  appeal.  The  former  appeal  (81  Neb. 
648,  116  N.  W.  603)  was  from  a  judgment  In 
favor  of  the  plaintiff,  and  resulted  in  a  re- 
versal. Tbe  canse  was  remanded  to  the  dis- 
trict court,  where  It  was  tried  a  second  time, 
and  the  plaintiff  again  had  a  directed  ver- 
dict and  the  judgment  from  which  the  de- 
fendant has  appealed. 

Tbe  action  was  brought  to  recover  illegal 
fees  alleged  to  have  been  charged  and  col- 
lected by  tbe  defendant  as  police  judge  of 
the  city  of  Aurora  in  certain  actions  where- 
in the  plaintiff  and  other  meml>ers  of  the 
Commercial  Club  of  that  city  were  prosecut- 
ed for  a  violation  of  the  dty  ordinances,  to- 
gether with  the  sum  of  $50  as  a  penalty  for 
charging  and  collecting  such  Illegal  and  ex- 
cessive fees.  There  Is  little  or  no  conflict  In 
the  evidence;  and  It  may  be  said  that  it 
appears  witfaont  question:  That  the  defend- 
ant was  police  judge  of  the  city  of  Aurora  on 
the  8th  day  of  January,  1006,  at  which  time 
a  complaint  was  filed  with  him  charging  the 
plaintiff  and  seven  other  persons  named  with 
maintaining  a  building  wherein  persona  were 
unlawfully  permitted  to  assemlile  for  the 
purpose  of  drinking  Intoxicating  Ilqnors. 
The  defendant  thereupon  Issued  a  warrant 
for  the  plaintiff  and  the  seven  others  charg- 
ed with  him,  who  were  thereafter  brought  be- 
fore the  defendant,  as  such  police  judge. 
One  of  the  persons  thus  arrested  demanded 
a  separate  trial,  wblch  was  had,  and  which 
resulted  In  a  conviction  and  the  Imposition  of 
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a  fine  of  |60  and  costs.  Negotiations  were 
tben  had  for  a  settlement  of  the  case,  and  It 
was  finally  agreed  that  four  of  the  eight  per- 
sons should  plead  guilty  of  a  disturbance  of 
the  peace  and  should  each  be  fined  the  sum 
of  |10,  and  that  upon  the  i>aymeni  of  such 
fines  and  the  costs  of  prosecution  the  com- 
plaint should  be  dismissed.  Pending  the  ne- 
gotiations for  this  settlement,  the  dty  at- 
torney filed  another  complaint  against  24 
persons,  Including  the  plaintiff  and  the  other 
members  of  the  Aurora  Commercial  Club, 
charging  them  with  a  like  offense,  and  still 
another  complaint  against  the  eight  persons 
first  complained  of  for  disorderly  conduct. 
When  the  settlement  was  effected,  defendant 
estimated  the  costs  in  aU  of  the  cases  at 
$175.  He  arrived  at  this  estimate  by  treat- 
ing the  case  of  each  Individual  defendant  In 
each  of  said  complaints  as  a  separate  and 
Independent  cause,  and  taxed  the  costs  as  If 
there  had  been  40  separate  cases.  This 
amount  of  fl75  was  paid  to  the  defendant, 
but  there  Is  a  slight  dispute  as  to  the  man- 
ner of  its  payment;  the  defendant  contend- 
ing that  he  received  the  gross  amount  with 
the  understanding  that,  If  when  the  costs 
were  accurately  ascertained  such  sum  should 
be  InsufQcient  to  liquidate  the  same,  the  par- 
ties making  such  payment  would  make  good 
the  deflcleney,  and.  If  such  sum  proved  more 
than  sufficient,  the  excess  should  be  returned 
to  them.  It  further  appears  that  so  much  of 
defendant's  docket  as  Included  the  entries 
In  each  of  those  cases  was  Introduced  In  evi- 
dence upon  the  trial,  and  those  entries  show 
conclusively  and  particularly  each  step  that 
was  taken  from  the  time  of  the  commence- 
ment of  the  proceeding  until  the  settlement 
above  mentioned  was  made.  It  thus  appears 
that  on  the  complaint  in  which  eight  persons 
were  Jointly  charged  eight  separate  cases 
were  docketed;  that  fees  for  docketing 
eight  complaints  were  taxed  and  charged  by 
the  defendant  when,  as  a  matter  of  fact,  but 
one  complaint  was  taken ;  that  fees  for  issu- 
ing eight  warrants  were  taxed  and  charged 
when  but  one  warrant  was  issued ;  and  tliat 
many  other  Items  of  excessive  and  Illegal 
fees  were  charged  and  taxed  In  those  cases. 
It  also  appears  that  the  settlement  above 
mentioned  was  made  on  January  16,  1906, 
and  upon  that  day  the  defendant's  docket 
entry  In  each  of  the  eight  cases  closed  with 
the  following:  "January  l6,  1906,  at  9K)0 
a.  m.  this  cause  dismissed  and  costs  paid. 
Frank  Coykendall,  Police  Judge."  There 
was  a  like  entry  taxing  like  fees  in  all  of  the 
other  causes.  Indeed,  that  fact  Is  not  seri- 
ously questioned,  for  It  Is  said  In  the  de- 
fendant's brief  In  speaking  of  the  amount  of 
Illegal  fees  found  by  the  trial  court  to  have 
been  collected:  "We  are  satisfied  that  this 
amount  Is  not  correct,  and  ttiat  the  cost  and 
fees  which  the  police  Judge  had  a  right  to 
collect  on  account  of  services  rendered  by 
himself  and  the  officers,  and  fees  to  witness- 
es, exceeded  the  sum  of  $94.60,  but  the  fact 


Is  there  was  not  doe  for  fees  upon  these  ser- 
eral  matters,  Including  the  four  fines  each 
for  $10,  the  sum  of  |175,  being  the  amount 
deposited  with  the  police  Judge."  So  It  maj 
be  said  that  there  Is  no  dispute  as  to  the 
fact  that  defendant  actually  received  from 
the  plaintiff  and  others  a  larger  sum  than 
the  legal  fees  which  could  I>e  taxed  In  the 
several  cases  which  bad  tteen  brought  before 
blm. 

[1]  It  Is  contended,  however,  that  the  de- 
fendant was  not  guilty  of  the  charge  of  col- 
lecting and  receiving  lll^al  fees  becanse  of 
the  agreement  above  m^itloned.  We  are  sat- 
isfied that  the  agreement  or  understanding 
which  is  pleaded  by  the  defendant  In  Justi- 
fication of  his  action  was  made  or  had  sub- 
stantially as  claimed  by  him. 

Therefore  the  main  question  for  oar  deter- 
mination Is,  Does  that  agreement  or  under- 
standing constitute  a  defense  to  the  plam- 
tlfl^s  cause  of  action?    A  like  question  was 
before  this  court  In  Cobbey  v.  Burks,  11  Neb. 
157,  8  N.  W.  386,  38  Am.  Rep.  364.    In  that 
case  we  held:    "Mistake  or  Ignorance  with- 
out corrupt  Intent  is  no  defense  In  an  action 
on  the  statutory  penalty  for  an  officer  taldng 
greater  fees  than  are  allowed  by  law."     It 
appears  that  Pennsylvania  has  a  statute  sim- 
ilar to  our  own,  and  a  like  question  was  lie- 
fore   the    Supreme   Court  of   that   state  in 
Coates  V.  Wallace,  17  Serg.  &  R.  76,  and  It 
was  said  by  that  court:     "The  penalty  Im- 
posed by  this  act  may  be  incurred  by  exact- 
ing fees,  which  are  supposed  at  the  time  to 
be  legally  demandable.    By  the  very  words 
of  the  prohibitory  clause  the  taking  Is  the 
gist  of  the  offense.     Ignorance  of  the  law 
will  not  excuse  in  any  case;  and  this  prin- 
ciple is  applicable,  and  with  irresistible  force, 
to  the  case  of  an  officer  selected  for  his  ca- 
pacity, and  In  whom   Ignonmce   Is  unpar- 
donable.   The  very  acceptance  of  the  office 
carries  with  It  an  assertion' of  a  sufficient 
share  of  intelligence  to  enable  the  party  to 
follow  a  guide  provided  for  him,  with  an 
unusiul  attention,  clearness  and  predsloa. 
On  any  other  principle  a  conviction  would 
seldom  take  place,  even  in  cases  of  the  most 
flagrant  abuse;  for  pretexts  would  never  be 
wanting.     Sound  policy,  therefore,   requires 
that  the  officer  should  be  held  to  act  at  bis 
peril,  and  we  are  of  opinion  that  the  absence 
of  a  corrupt  motive  or  the  existence  of  an 
agreement  by  the  party  injured  furnishes  no 
Justification  for  doing  what  the  law  forbids." 
That  language  was  quoted  and  approved  by 
this  court  in  the  case  first  above  cited.    Leese 
V.   Courier   Publishing   &   Printing   Co.,    75 
Neb.  391,  106  N.  W.  443,  was  a  case  where 
the  defendant  ordered  a  transcript  In  order 
to  perfect  an  appeal,  and  as  a  condition  for 
making  such  transcript  the  Justice  required 
the  defendant  to  pay  him  10  cents  for  flllng 
the  appeal  bond,  15  cents  for  entering  It  on 
the  docket,  and  25  cents  for  lis  approval,  and 
the  memorandum  of  approval  Indorsed  there- 
on.   A  portion  of  those  fees  the  Justice  was 
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not  entitled  to  cbarge  or  receive,  and  we  said 
In  the  opinion  in  tbat  case:  "We  entertain 
no  doubt  tbat  these  charges  were  made  and 
collected  by  the  plaintiff  in  error  in  the  ut- 
most good  faith  with  the  conviction  that  he 
was  entitled  to  charge  and  receive  the  same. 
However,  in  doing  so  he  acted  at  his  peril. 
The  statute  as  applied  to  the  Tacts  in  this 
case  is  manifestly  unjust.  It  is  evident, 
however,  that  under  the  facts  there  was  no 
course  open  to  the  trial  court  except  to  di- 
rect a  verdict  for  the  plaintiff."  And  a 
Judgment  against  the  Justice  for  the  statu- 
tory penalty  was  affirmed. 

[3]  As  above  stated,  the  docket  of  the  po- 
lice court  was  Introduced  in  evidence.  The 
defendant  is  bound  by  the  recitals  contained 
therein,  for  those  entries  were  made  by  him, 
and  they  conclusively  show  that  he  not  only 
taxed  the  Illegal  fees  In  question,  but  de- 
clared over  his  own  signature  tbat  they  were 
paid.  We  therefore  conclude  that  the  agree- 
ment or  understanding  relied  on  by  the  de- 
fendant related  to  the  cases  which  were  com- 
menced subsequent  to  those  founded  on  the 
first  complaint,  and  is  no  defense  to  this 
action.  It  is  contended,  however,  that  the 
trial  court  erred  In  not  submitting  that  ques- 
tion to  the  Jury.  This  contention  Is  not 
sound,  because,  conceding  that  the  agreement 
relied  on  by  the  defendant  was  made  'as 
claimed,  its  legal  effect  was  a  question  for 
the  court,  and  not  one  to  be  determined  by 
the  Jury. 

[4j  Finally,  defendant  insists  that  the  Jury 
should  have  been  allowed  to  determine  the 
amount  of  the  illegal  fees  in  question.  It 
appears  that  the  docket  entries  made  by  the 
defendant  contain  all  of  the  Items  of  fees 
and  costs  charged  and  received  by  him,  and 
It  was  the  duty  of  the  trial  court  to  separate 
the  legal  from  the  illegal  charges,  and  thus 
ascertain  the  correct  amount  of  fees  which 
the  defendant  was  entitled  to  charge  and  re- 
ceive. In  conclusion  we  may  say  that  we 
are  satisfied  from  an  examination  of  the  rec- 
ord that  the  finding  on  that  question  is  fully 
sustained  by  the  evidence ;  that  the  Judgment 
appealed  from  is  the  only  one  which  could 
have  lawfully  been  rendered  in  this  case. 
Therefore  the  court  did  not  err  in  directing 
a  verdict  for  the  plaintiff. 

For  the  foregoing  reasons,  the  Judgment 
of  the  district  court  is  affirmed. 

LETTON,  J.,  not  sitting. 

REESE,  C.  J.  (dissenting).  I  cannot  agree 
to  the  opinion  of  the  majority  in  this  case. 
I  do  not  think  the  mere  fact  that  defendant 
entered  the  illegal  fees  upon  bis  docket  is  of 
itself  a  violation  of  the  statute  or  creates 
a  cause  of  action.  He  may  have  thought  he 
was  entitled  to  them  and  so  entered  them 
upon  his  docket,  yet  that  fact  alone  does  not 
render  him  liable.  His  ignorance  is  no  ex- 
cuse, but  It  does  not  of  Itself  create  a  lia- 
bility.   In  order  to  create  a  liability  for  the 


penalty,  or  liquidated  damages,  the  officer 
must  take  the  excessive  fees.  Defendant  did 
not  do  this.  It  is  not  enough  that  he  "de- 
mand" the  fee,  although  defendant  did  not 
do  even  that  It  was  discovered  that  a  num- 
ber of  men  had  violated  the  law.  A  nraltl- 
tude  of  arrests  foUowed.  For  reasons  which 
were  deemed  proper  and  right.  It  was  agreed 
that  pleas  of  guilty  should  be  entered  and  a 
light  fine  imposed,  together  with  taxation  of 
costs  in  each  case.  The  amount  of  costs 
could  not  be  then  ascertained  and  taxed.  It 
was  agreed  that  a  certain  amonnt  of  money 
shonid  be  left  with  the  defendant,  and.  If  it 
should  be  found  not  to  be  sufficient,  the  de- 
ficiency should  be  made  up  by  the  arrested 
parties.  Should  the  amount  be  found  to  be 
too  much,  the  excess  or  overi>ayment  should 
be  refunded  to  them.  This  was  a  lawful 
agreement  It  was  simply  a  case  of  mutual 
trust  and  confidence.  The  amount  agreed  to 
be  left  with  defendant  was  |176.  By  all 
rules  of  law,  Justice,  or  common  understand- 
ing it  was  simply  a  deposit  with  blm  to  se- 
cure or  make  certain  their  payment,  and  sub- 
ject to  future  computation  or  Investigation. 
He  held  the  deposit  and  a  short  time  later 
requested  the  attorney  who  appeared  for  de- 
fendants in  the  criminal  prosecutions  to  as- 
sist In  the  Investigation  of  the  qnestion  of 
the  fees  in  order  that  the  correct  amonnt 
might  be  ascertained,  but  the  attorney  de- 
clined to  do  BO.  He  then  called  Mvon  some 
of  the  parties  themselves  to  Join  in  the  In- 
quiry, but  they  refused.  Nothing  was  left 
for  him  to  do  but  to  await  their  will  and 
pleasure,  holding  the  deposit  subject  to  what 
might  be  found  to  be  due.  It  may  be  said 
that  there  was  no  agreement  that  they  should 
assist  in  the  Investigation  and  computation; 
but  the  very  fact  that  the  agreement  was 
made  that  the  matter  should  be  held  open 
Implied  their  friendly  assistance.  The  case 
strikes  me  as  one  of  exceedingly  bad  faith 
on  the  part  of  the  members  of  the  so-called 
"Commercial  Club,"  and,  as  expressed  by  one 
of  them,  an  effort  to  "cinch"  defendant  by 
reason  of  his  reliance  upon  their  personal 
honor  and  integrity,  which,  as  it  turned  out 
proved  to  be  absent.  I  cannot  but  look  upon 
the  action  of  the  parties  and  this  suit  as  an 
unfair,  unjust,  and  dishonest  proceeding  in 
order  to  obtain  revenge  against  an  officer 
who,  so  far  as  this  record  shows,  sought  to 
discharge  his  duty  and  at  the  same  time  ac- 
commodate the  arrested  parties  so  far  as  he 
might  by  a  reliance  upon  their  personal 
honor. 

I  agree  that  the  fee  statutes  shonid  be 
strictly  construed  as  against  the  officers  of 
the  law,  and  that  it  Is  right  to  enforce  its 
penalties  when  deserved,  but  I  am  far  from 
believing  that  the  law  is  a  trap  into  which 
officers  may  be  thus  Inveigled  simply  because 
they  rely  upon  the  word  of  those  with  whom 
they  are  called  to  deal. 

I  believe  the  Judgment  of  the  district  court 
should  be  reversed. 
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MBYBB  T.  PERKINS.     (No.  16354.) 
(Sapreme  Court  of  Nebraska.    April  8,  1911.) 

(Byllabiu  Iv  tlie  Court.) 
L  Fences   (g  12*)— Division  Fkncb— EJbtab- 

U8iU(£KT   BT    AOBEEMENX — ACQUIESCENCE. 

An  oral  contract  between  the  owners  of 
coterminons  tracts  of  real  estate  that  a  hedge 
fence  theretofore  planted  by  one  of  tbem  prac- 
tically upon  the  dividing  line  between  their 
farms  shall  be  a  division  fence,  that  one  pro- 
prietor shall  own  the  northern  half  thereof  and 
shall  care  for  and  repair  it  and  the  other  shall 
own,  care  for  and  repair  the  other  half,  after 
the  agreement  has  been  executed  and  observed 
for  more  than  10  consecutive  years,  is  binding 
upon  the  parties  thereto  and  such  of  their  suc- 
cessors in  title  as  have  notice  thereof. 

[Ed.  Note.— For  other  casea,  see  Fences,  Dec. 
Dig.  {  12.*] 

2.  Fences  (S  26*)— Division  Fences— Remov- 

AI.. 

^fter  the  hedge  has  been  divided,  neither 
proprietor  has  a  right  to  remove  his  portion,  ex- 
cept between  the  1st  day  of  Decemlrar  and  the 
1st  day  of  the  following  April,  and  after  having 
given  the  60  days  notice  provided  for  by  sec- 
tion 10,  art.  2,  c.  2,  Comp.  St.  1889,  unless  he 
immediately  replaces  the  hedge  with  some  other 
lawful  fence. 

lEH.  Note.— For  other  cases,  see  Fences,  Gent. 
Dig.  I  55 ;    Dec.  Dig.  {  26.*] 

3.  Fences  (|  17*)— Division  Hedges— Aoreb- 

MENT    AS   TO   TRIUMINa. 

In  the  event  that  a  hedge  thus  divided  shall 
have  grown  so  as  to  interfere  with  the  use  of 
the  adjoining  land  and  the  respective  parties 
cannot  agree  concerning  the  trimming  of  the 
hedge,  they  should  submit  their  differences  to 
the  fence  viewers  to  make  an  order  regarding 
the  dimensions  to  which  the  hedge  may  be  trim- 
med and  maintained,  and,  when  lawfully  made, 
that  order  will  bind  the  proprietors. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec 
Dig.  I  17.*] 

4.  Injunction  (|  51*)— Destruction  of  Divi- 
sion Hedge. 

A  court  of  equity  has  authority  to  enjoin 
the  unlawful  destruction  of  a  hedge  fence. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  S  IW ;    Dec.  Dig.  {  51.*] 

Appeal  from  District  Court,  Lancaster 
Connty;  Cornish,  Judge. 

Action  by  Herman  Meyer  against  Charles 
Perkins.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Reverscfd  and  remanded. 

0.  B.  Polk,  for  appellant  George  W. 
Berge,  for  appellee. 

ROOT,  J.  This  Is  an  action  to  enjoin  the 
defendant  from  trespassing  on  the  plaintiffs 
land,  and  from  cutting,  destroying,  or  re- 
moving any  part  of  a  hedge  growing  as  al- 
leged upon  his  premises  and  dose  to  the 
boundary.  The  defendant  prevailed,  and  the 
plaintiff  appeals. 

[1]  In  1879  John  Chapman  planted  an 
Osage  orange  hedge  for  IGO  rods  along  and 
hut  a  few  inches  east  of  the  western  bound- 
ary of  the  land  now  owned  by  the  plaintiff, 
and  from  that  time  made  no  claim  to  the 
land  west  of  his  hedge.  In  1889  Mr.  Chap- 
man's   son-in-law,    Perkins,    the    defendant 


herein,  puixAased  the  land  Immediately  west 
of  Mr.  Chapman's  land.  In  1900  the  plaintiff 
purchased  the  Chapman  farm.  The  defend- 
ant four  months  after  his  purchase  entered 
Into  an  oral  contract  with  Mr.  Chapman,  by 
the  terms  of  which  PerUns  was  to  maintain 
the  south  80  rods  of  the  hedges  and  Oliapman 
the  northern' SO  rods  thereof.  Both  of  these 
parties  testify  that  Perkins  from  thence  for- 
ward cared  for  the  southern  half  of  the 
hedge,  that  It  was  their  understanding  that 
he  became  the  owner  thereof,  and  that  the 
hedge  at  all  times  has  been  regarded  as  the 
dividing  line  between  the  respective  farms. 
The  testimony  of  these  witnesses  is  not  alto- 
gether satisfactory  because  given  in  part  in 
response  to  leading  questions,  but,  taking  all 
of  the  testimony  on  this  point  and  the  evi- 
dence of  the  conduct  of  Chapman  and  Per- 
kins, we  conclude  that  an  agreemoit  was 
made  for  a  division  of  the  hedge  fence,  and 
that  Chapman  waived  his  right  to  compen- 
sation under  the  statute.  The  effect  of  this 
agreement  and  the  conduct  of  the  parties 
thereto  for  the  11  years  Intervening  between 
that  date  and  the  time  Chapman  sold  his 
farm  to  Meyer  was  to  vest  hi  Perkins  title 
to  the  south  half  of  the  hedge  burdened  with 
all  of  the  duties  which  the  law  casts  upon 
the  owner  of  a  part  of  a  division  fence.  The 
plaintiff  contends  that  the  hedge  is  a  part  of 
his  real  estate,  that  no  interest  could  or  can 
be  created  therein  except  by  a  writing  suffi- 
cient to  convey  title  to  or  an  easement  in  the 
land,  and  that  the  contract  between  Perkins 
and  Chapman  does  not  bind  the  plaintiff  be- 
cause at  the  time  of  his  purchase  he  had  no 
notice  that  Chapman  had  Incumbered  the 
farm  with  an  easement  in  Perkins'  favor. 
At  the  time  the  hedge  was  planted,  article  2, 
c.  2,  Comp.  St  1889,  was  In  force.  Section 
2,  art  2,  supra,  provides  that  the  owners  of 
coterminous  tracts  of  real  estate  shall  each 
make  and  maintain  a  just  proportion  of  a 
division  fence,  unless  they  or  either  of  them 
elect  to  let  their  or  his  lands  lie  open.  Sec- 
tion 3  provides:  "When  any  person  shall 
have  chosen  to  let  his  lands  lie  open.  If  be 
shall  afterwards  enclose  the  same,  or  If  the 
owner  of  lands  adjoining  upon  the  enclosure 
of  another,  shall  enclose  the  same  upon  the 
enclosure  of  another,  he  shall  pay  to  the 
owner  of  the  adjoining  lands  a  just  propor- 
tion of  the  value,  at  the  time,  of  any  division 
fence  that  shall  have  been  made  by  such 
adjoining  owner,  or  he  shall  Immediately 
build  his  proportion  of  such  division  fence." 
The  value  of  t^e  fence  and  the  amount  oue 
owner  shall  contribute  if  not  agreed  to  by 
the  parties  is  to  be  settled  by  fence  viewers 
who  are  to  be  selected  from  the  justices  of 
the  peace  in  the  coimty. 

[2]  Section  10,  art  2,  supra,  provides  that 
any  person  who  shall  have  made  his  pro- 
portion of  a  division  fence  may  remove  the 
same  between  the  1st  day  of  Decefflt>er  and 
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the  1st  day  of  the  following  April  by  giving 
60  days  written  notice  to  the  other  party  in 
Interest.  While  the  statute  proTldes  a  pro- 
cedure for  ascertaining  and  fixing  the  rights 
and  duties  of  cotermlnons  proprietors  with 
respect  to  a  division  fence,  It  is  not  exclusive 
but  they  may  by  c<Hitract  adjust  their  respec- 
tive rights  and  obligations.  The  authorities 
are  conflicting  as  to  'whether  a  contract  of 
that  character  is  within  the  statute  of 
frauds.  Respectable  authorities  hold  to  the 
contrary.  Guyer  v.  Stratton,  29  Conn.  421; 
Baynes  v.  Ghastain,  68  Ind.  876 ;  Ivlns  v. 
Ackerson,  38  N.  J.  Law,  220;  Henry  v. 
Jones.  28  Ala.  385;  York  v.  Davis,  11  N.  H. 
241 :  Blood  V.  Spaulding,  67  Vt  422;  McAfee 
T.  Walker,  82  Kan.  182,  lOJ  Pac.  637,  27  L.  B- 
A.  (X.  S.)  226.  Perkins  by  electing  to  use 
the  hedge  to  inclose  his  field  became  liable 
to  Chapman  for  one-half  the  value  of  that 
fence,  and  the  fact  that  Chapman  was  will- 
ing to  waive  that  compensation  in  considera- 
tion of  their  relations  and  of  Perkins'  agree- 
ment to  maintain  the  south  half  of  the  hedge 
cannot  concern  a  subsequent  purchaser. 
Meyer  knew  at  the  time  he  purchased  the 
farm  that  the  hedge  was  and  had  been  for 
years  a  division  fence;  he  knew  that  Perkins 
became  liable  for  contribution  many  years 
preceding  the  time  Chapman  transferred  the 
farm;  he  also  knew,  or  should  have  known, 
that  no  award  of  compensation  for  Mr. 
Chapman  and  no  report  of  a  division  of  the 
fence  had  been  filed  in  the  office  of  the 
county  clerk,  and  that,  therefore,  there 
probably  was  an  existing  contract,  possi- 
bly in  parol,  between  Chapman  and  Per- 
kins with  respect  to  that  subject  The 
hedge  must  have  attained  such  dimensions 
at  the  time  of  the  plaintiff's  purchase 
that  be  knew  or  should  have  known  that  it 
had  been  growing  many  years,  so  that,  if 
Perkins'  Interest  therein  should  be  considered 
an  easement  in  the  Chapman  farm,  it  was 
open  and  notorious,  so  as  to  put  Meyer  upon 
inquiry.  Arterbum  v.  Beard,  86  Neb.  733, 
120  N.  W.  379.  The  plaintiff  testified,  in  sub- 
stance, that  he  did  inquire  of  Mr.  Chapman, 
and  was  told  that  the  hedge  all  belonged  to 
him,  but  no  inquiry  was  made  of  Mr.  Per- 
kins. In  the  light  of  the  facts  in  this  case.  It 
is  immaterial  whether  the  contract  was  oral 
or  written.  It  has  been  executed  and  acted 
upon  for  more  than  10  years,  and  the  situa- 
tion and  condition  of  the  hedge  gave  ample 
notice  of  Mr.  Perkins'  rights.  But,  while  the 
defendant  acquired  an  interest  in  the  hedge, 
he  did  not  have  a  right  to  destroy  or  render 
It  valueless  for  the  purposes  for  which  it 
was  planted.  Perkins,  when  restrained,  had 
cut  the  hedge  trees  flush  with  the  earth,  or 
nearly  80>  for  a  space  of  30  rods,  and,  untU 
the  sprouts  sliall  grow  and  attain  a  consid- 
erable size,  the  hedge  at  this  point  will  not 
perform  its  office  as  a  division  fence.  We  do 
not  think  the  defendant  should  be  thus  per- 
mitted to  work  his  will.  f3]  If,  as  he  ar- 
gues, the  hedge  had  grown  so  as  to  shade 


and  render  useless  for  agricultural  purposes 
a  strip  of  valuable  land,  and  good  husbandry 
dictates  that  the  hedge  should  be  trimmed 
and  restrained  within  more  narrow  bounds 
than  It  now  occupies,  and  he  cannot  agree 
with  the  plaintiff  as  to  the  extent  of  that 
trimming,  we  are  of  opinion  that  he  should 
call  upon  the  fence  viewers  to  fix  those  lim- 
its. Section  29  of  the  original  fence  law 
(Rev.  St  1866,  p.  10)  provided  that:  "Any 
structure  or  hedge,  or  ditch  in  the  nature  of 
a  fence  used  for  the  purposes  of  inclosure, 
which  is  such  that  good  husbandmen  gen- 
erally keep,  shall  be  deemed  a  lawful  fence." 
The  act  of  February  12,  1867  (Laws  1867,  p. 
17;  Comp.  St  1880,  c.  2,  art  2,  $  18),  de- 
scribes a  lawful  fence,  whether  rail,  board, 
rail  and  post  Pole  and  post  or  wire.  This 
act  deals  with  the  dimensions  of  fences  in- 
cluding Osage  orange  hedge.  The  provision 
in  subdivision  3  of  said  act  that  an  Osage 
orange  hedge  "sball  be  such  as  the  fence 
viewers  shall  decide  a  lawful  fence"  in  our 
judgment  vests  the  fence  viewers  with  au- 
thority to  adjust  any  differences  that  may 
arise  between  the  owners  of  a  division  hedge 
fence,  and  to  make  an  order  concerning  the 
limits  within  which  it  may  be  restrained  so 
as  to  conform  as  nearly  as  may  be  to  the 
artificial  fences  described  in  the  statute.  If 
Perkins  preferred  to  substitute  for  his  half 
of  the  hedge  any  other  lawful  fence,  we  are 
of  opinion  that  he  bad  the  right  to  do  so,  but 
he  does  not  contend  that  be  intended  to 
substitute  a  fence  for  the  hedge,  but  pleads 
and  testifies  that  cutting  the  hedge  trees 
fiush  with  the  earth  would  improve  the 
hedge.  While  this  might  be  the  fact  if  suffl- 
cient  time  were  allowed  for  the  hedge  to 
grow,  we  do  not  think  the  plaintiff  should 
be  deprived  of  a  fence  during  tlmt  period. 

[4]  The  defendant  argues  that  the  plaintiff 
should  have  appealed  to  the  fence  viewers 
and  not  to  the  courts;  but,  in  view  of  the 
fact  that  the  defendant  was  rapidly  destroy- 
ing the  hedge  and  did  not  propose  to  substi- 
tute a  lawful  fence,  an  order  made  by  the 
fence  viewers  would  come  too  late^  and 
would  not  furnish  an  adequate  remedy. 
Equity  will  restrain  the  unlawful  destruction 
of  a  hedge.  Sapp  v.  Roberts,  IS  Neb.  280,  25 
N.  W.  96. 

We  do  not  think  tliat  the  plaintiff  has  any 
such  an  Interest  in  the  severed  hedge  trees 
as  to  entitle  liim  to  a  Judgment  for  their 
value,  but  if  the  defendant  did  not  proceed  in 
accordance  with  the  fence  law,  or  if  he  does 
not  propose  to  immediately  replace  the  hedge 
with  a  lawful  fence,  the  plaintiff  is  enti- 
tled to  a  Judgment  restraining  the  further 
imlawful  destruction  of  the  hedge  and  upon 
proper  averments  for  such  damages  as  he 
may  have  suffered  by  the  absence  of  a  fence 
between  the  litigants'  farms.  There  is  no 
proof  tliat  the  fence  law  was  observed  by  the 
defendant  and  a  consideration  of  the  entire 
record  induces  the  belief  that  it  was  ignored 
by  him.    We  do  not  care  to  make  a  finding 
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tp  that  effect,  bnt  shall  permit  the  parties  to 
make  proof  of  the  facts  by  grantiiig  a  new 
trial.  If  It  shall  then  appear  that  the  fence 
law  has  not  been  observed  by  the  defend- 
ant, or  that  he  did  not  Intend  to  Immediately 
construct  a  lawful  fence  in  place  of  the 
hedge,  he  should  be  enjoined  from  further 
unlawfully  cutting  down  the  hedge  trees. 

The  Judgment  of  the  district  court  there- 
fore is  reTersed,  and  the  cause  is  remanded 
for  further  proceedings. 

BeverBed  and  ronanded. 

LBTTON,  J.,  not  sitting. 


KBMMERIilNG  v.  STATE.    (No.  16,978.) 
(Sopiuoe.  Court  of  Nebraska.    April  8,  1011.) 

(8vlla1»u  iv  t^»  Court.) 

1.  Appeal  and  Hkhok  (S  846*)— Wbtt  or  Eb- 
«OB— Bbvbbw— Pbesomptiohs. 

Upon  review  in  this  court  of  a  trial  by  the 
district  court  without  a  jury,  it  will  not  be 
piesnmed  that  the  trial  court  acted  upon  or 
considered  incompetent  evidence.  The  action 
of  that  court  in  admitting  evidence  will  not  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^rror,  Dec.  Dig.  i  846.«3 

2.  COHTEMPT    (I    60»)— SUFFICIENOT    OF    EVI- 
DENCE. 

The  evidence  in. the  record  is  found  to  be 
sufficient  to  support  the  judgment. 

[Eld.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  IS  18a-187 ;    Dec.  Dig.  f  60.  •] 

Error  to  District  Court,  Douglas  County; 
Sears,  Judge. 

Jolm  A.  Kemmerllng  was  convicted  of  con- 
tempt of  court,  and  he  brings  error.  Af- 
firmed. 

Albert  S.  BItchle  and  J.  W.  Woodrongh, 
for  plaintiff  in  error.  Qrant  O.  Martin  and 
Frank  £.  Edgerton,  for  the  State. 

SEDGWICK,  J.  The  defendant  was  con- 
victed of  contempt  of  court  In  the  district 
court  for  Douglas  county,  and  has  brought 
the  case  here  for  review  upon  petition  In  er- 
ror. The  substance  of  the  charge  against 
him  was  that,  while  be  was  a  juror  of  the 
regular  panel,  he  agreed  with  the  claim  agent 
of  the  Omaha  &  Council  Bluffs  Street  Rail- 
way Company  to  use  his  Influence  as  a  juror 
in  a  certain  case  pending  in  the  district  court 
In  which  that  company  was  defendant,  and 
prevent  a  verdict  against  the  company  for 
the  agreed  amount  of  $25,  and  received  the 
sum  of  $5  upon  said  agreement. 

1.  It  is  first  argued  in  the  brief  that  a 
prosecution  for  contempt  not  committed  in 
the  presence  of  the  court  is  essentially  a 
criminal  prosecution,  and  should  be  tried  and 
determined  as  such  with  the  exception  that 
the  defendant  Is  not  entitled  in  such  prosecu- 
tion to  trial  by  jury.  This  proposition  is  not 
contested  by  the  Attorney  General,  and  will 
not  be  further  discussed. 


[1]  2.  The  next  contention  Is  that  the  evi- 
dence of  two  witnesses  was  incompetent  and 
was  Improperly  received.  It  has  frequently 
been  held  by  this  court  that  In  the  trial  of  a 
case  before  the  district  court  and  without  a 
Jury  it  will  not  be  presumed  that  in  determin- 
ing the  issue  presented  the  court  acted  upon 
or  considered  incompetent  evidence. 

[2]  3.  It  is  contended  that  the  evidence  In 
the  case  is  not  sufficient  to  support  a  Judgment 
of  conviction.  The  allegation  in  the  Informa- 
tion that  the  agreement  of  the  juror  to  use 
his  Influence  was  with  reference  to  the  case 
of  West  V.  Omaha  &  Council  BlufEs  Street 
Bailway  Co.  It  Is  insisted  was  not  proved  up- 
on the  trial.  There  were  several  cases  pend- 
ing against  the  company,  but  there  Is  no 
evidence  that  the  defendant  was  a  Joror  In 
any  of  those  cases  except  the  case  specified 
In  the  Information.  The  defradant  did  not 
testify  in  his  own  behalf ;  nur  did  the  claim 
agent  of  the  company,  bnt  the  def«idant  call- 
ed the  foreman  of  the  Jury  in  the  specified 
case,  and  he  testified  that  the  defendant  anrv- 
ed  upon  that  jury,  and  voted  for  a  verdict  in 
favor  of  the  company,  and  that  the  Jury  fail- 
ed to  agree.  There  Is  also  evidence  that  the 
defendant,  after  that  case  had  t>een  tried, 
stated  that  be  bad  fulfilled  his  agreement, 
and  was  the  cause  of  "hanging  the  Jury." 

We  think  that  the  evidence  l)eing  wholly 
uncontradicted  or  explained  by  the  defendant 
himself  or  any  other  witness  is  sufficient,  up- 
on a  point  not  of  the  substance  of  the  of- 
fense, to  justify  the  finding  of  the  court  who 
was  familiar  with  all  of  these  cases  and  the 
part  taken  therein  by  the  defendant  as  Juror. 
The  sulMtance  of  the  offense  charged  waa 
proved  beyond  question. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


LAMTOBEAUX  ft  PETERSON  t.  PHELAN, 
SHIRLEY  &  CAULAIIAN.     (No.  16^",68.» 

(Supreme  Court  of  Nebraska.     April  8,  1911.) 

(Byllabut  by  the  Court.) 

1.  CONTBACTS     (S    23*)— BXEOtJTION— MKETnro 

or  Minds. 

Where  an  offer  is  made  by  A.  and  accept- 
ed by  B.  with  the  further  agreement  that  B. 
shall  at  once  proceed  to  examine  the  subject- 
matter  of  the  contract  to  ascertain  whether  it 
corresponds  with  the  representations  made  and 
shall  immediately  notify  a  designated  employ^ 
of  A.  whether  be  will  accept  the  contract,  noti- 
fication to  that  effect  to  the  proper  person  be- 
fore a  withdrawal  of  the  offer  and  within  tlte 
time  contemplated  by  the  parties  will  consti- 
tute a  meeting  of  the  minds,  and  will  close  the 
contract. 

[Ed.   Note.— For  other  cases,   see  (Contracts, 
Dec.  Dig.  S  23.*] 

2.  COXTBACTB    (I    250*)— BESCISSION— MCTCAL 

Mistake. 

Where,  after  its  acceptance,  a  party  seeks 
on  the  ground  of  mistake  to  be  absolved  or  re- 
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leased  from  an  offer  to  contract,  the  fact  con- 
cerning which  the  mistake  was  made  must  be 
material  to  the  transaction,  and  of  such  a  na- 
ture that,  if  the  real  facts  bad  been  known  to 
him,  he  wonld  not  have  made  the  offer.  If 
the  mistake  was  with  reference  to  some  fact 
not  essential  to  the  terms  of  the  contract,  or  if 
it  is  not  of  such  a  nature  that  the  conduct  of 
the  offering  party  was  really  determined  or  con- 
trolled by  it,  or  if  he  would  have  made  the 
offer  even  if  the  fact  had  been  known  to  him, 
then  he  is  not  entitled  to  any  relief  on  the 
ground  of  mistake. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  269.*] 

3.  OoNTHACTs    (S   93*)  —  Validitt  —  Mutual 
Mistake. 

Where  an  offer  was  made  by  one  partner 
to  enter  into  a  contract  with  another  person  to 
remove  earth  at  a  stipulated  price  per  cubic 
yard,  extending  over  several  miles  of  a  line 
of  railroad  in  process  of  construction,  the  fact 
that  before  the  offer  was  made  another  partner 
in  the  firm  had  already  let  a  contract  for  a 
small  portion  of  tl>«  offered  work,  which  fact 
was  unknown  to  the  partner  making  the  offer, 
does  not  necessarily  constitute  a  mutual  mis- 
take between  the  parties  to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  {  93.*] 

4.  CONTBACTB     (I     93*)— VaMDITT  — MtTTUAI, 

Mistake. 

Evidence  examined,  and  held,  that  under 
tbe  circumstances  in  this  case  the  defendants 
are  not  entitled  to  be  relieved  from  their  offer 
on  the  ground  of  mistake. 

[Eid.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  93.*] 

ti.   CONTBACTS   (§  22*)— AOOEPTANCB  OF  OFFER. 

An  offer  was  made  in  Omaha  by  a  firm 
of  railroad  contractors  to  another  firm  engaged 
in  the  same  business  to  let  them  a  contract 
to  do  a  large  amount  of  grading  in  Montana 
involving  the  moving  of  nearly  600,000  yards 
of  material  at  a  stipulated  price  per  ;^ard, 
which  offer  was  accepted  with  the  condition 
that  the  firm  to  which  the  work  was  offered 
should  at  once  examine  the  proposed  work  to 
ascertain  whether  it  corresponded  with  the  rei>- 
resentations  made,  and  should  immediately  noti- 
fy a  designated  employ^  at  the  place  where  the 
work  lay  whether  the  firm  wonld  accept  the 
contract.  A  member  of  the  latter  firm  at. once 
went  to  Montana  for  this  purpose.  Before  the 
examination  was  made,  he  was  informed  by 
this  employ^,  who  had  no  authority  to  vary 
or  modify  the  terms  of  the  offer,  that  a  portion 
of  the  work  containing  about  15,000  yards  had 
been  let  to  other  parties  before  the  offer  was 
liiade,  to  which  he  replied  in  substance  that 
It  was  a  small  matter  and  made  no  difference. 
He  then  told  this  employe  that  the  work  was 
as  represented,  and  that  his  firm  accepted. 
Held,  first,  that  the  inclusion  of  the  portion  of 
the  woric  which  had  been  previous!^  let  was 
not  an  essential  element  in  the  making  of  the 
contract,  and  that  the  notice  to  the  designated 
employs  that  his  firm  accepted  and  would  do 
the  work  waa  an  nnconditional  acceptance  of 
the  offer  made. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  22.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Kennedy,  Judge. 

Action  by  Lamoreanx  ft  Peterson  agatast 
Pbelan,  Bliirl^  ft  Callahan.  Judgment  of 
dismissal,  and  plalntifl  appeals.  Reversed 
and  remanded. 


D.  W.  Mertow  and  J.  W.  Woodrongh,  for 
appellant.  T.  J.  Maboney  and  J.  A.  C  Ken- 
nedy, for  appellee. 

liBTTON,  J.  This  Is  an  action  for  loss  of 
profits  arising  from  the  alleged  breach  by  de- 
fendants of  a  grading  contract  At  the  close 
of  the  testimony  in  behalf  of  plaintiffs,  tbe 
defendants  moved  for  a  directed  verdict  on 
the  ground  that  tbe  evidence  was  insufficient 
to  eetabllsb  the  existence  of  a  contract.  The 
motion  was  sustained,  and  a  Judgment  of  dis- 
missal entered,  from  wblcb  plaintiffs  appeal. 

Tbe  firm  of  Lamoreaux  ft  Peterson  is  com- 
posed of  Albert  A  Lamoreaux  and  Edward 
Peterson.  Tbe  members  of  the  firm  of  Pbe- 
lan, Shirley  ft  Callaban  are  Edward  Pbelan, 
MIcbael  Shirley,  and  William  Callaban. 
Both  parties  are  railroad  contractors.  In 
March,  1907,  defendants  beld  a  contract  to 
do  a  large  amount  of  grading  upon  tbe  Pa- 
cific Coast  extension  of  the  Chicago,  Milwau- 
kee ft  St.  Paul  Railway  Company  in  Mon- 
tana. On  March  28, 1907,  a  conversation  was 
bad  in  the  office  of  plaintiffs  in  Omaba  be- 
tween Messrs.  Lamoreaux  and  Peterson  and 
Michael  Shirley  of  tbe  defendant  firm.  Plain- 
tiffs' account  of  tbis  conversation  is  in  sul>- 
Btance  that  at  tbat  time  Shirley  produced  two 
profiles,  one  showing  a  section  of  work  west 
of  Forsythe,  Mont,  (hereafter  referred  to  as 
tbe  west  work),  containing  approximately 
about  400,000  yards  of  material  to  be  moved, 
tbe  other  profile  covering  what  will  bereaft- 
et  be  designated  as  tbe  east  work.  Sblrley 
at  first  proposed  to  let  a  contract  for  tbe 
west  work,  but,  upon  being  told  more  work 
was  wanted,  be  said  tbere  was  about  200,000 
yards  on  the  east  work  wblcb  tbey  could 
have.  An  extended  conversation  took  place 
with  reference  to  tbe  width  of  tlie  cuts,  tbe 
material  to  be  removed,  tbe  quality  of  tbe 
water  in  tbat  locality,  tbe  distance  of  tbe 
work  from  the  town  of  Forsythe,  and  tbe  con* 
dltion  of  tbe  roads  for  banling  supplies,  also 
as  to  tbe  price  to  be  paid  for  moving  tbe 
various  kinds  of  material,  wblcb  was  fixed 
at  23  cents  for  eartb  work,  35  cents  for  bard- 
pan,  40  cents  for  loose  rock,  55  cents  for  sand 
rock,  75  cents  for  solid  rock,  and  1  cent  per 
yard  for  overhauling  over  600  feet.  Shirley 
also  stated  tbat  tbe  work  must  be  done  by 
November  1,  1907.  In  tbe  profiles  produced 
by  Shirley  the  line  of  railroad  grade  is  mark- 
ed with  numbers  at  distances  of  100  feet 
wblcb  are  known  as  stations.  The  profile  of 
tbe  west  work  included  1^  stations.  Shir- 
ley marked  the  profile  of  tbe  west  work  at 
station  8010,  and  said  tbat  be  wanted  to  let 
all  of  the  work  from  station  8010  to  tbe  west 
end  of  tbe  profile,  station  7300,  and  station 
8613  to  station  2169  on  the  profile  of  east 
work.  PlalntifCs  testify  tbat  they  tben  ac- 
cepted tbe  offer  with  tb«  reservation  that 
Peterson  should  go  to  Montana  that  nigbt  to 
examine  tbe  work,  and  it  was  agreed  that. 


*For  other  eases  see  same  topie  and  seoUon  NUMBER  In  Dec.  Die.  ft  Am.  Die.  Kej  No.  Seriaa  *  Rep'r  IndexM 
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if  he  found  it  as  represented  by  Mr.  Sbirley 
he  was  to  notify  €reorge  Campbell,  who  was 
the  foreman  of  Fhelan,  Shirley  &  Callahan 
at  Forsythe. 

It  may  be  well  at  this  stage  to  examine 
the  pleadings  as  to  the  making  of  a  contract. 
The  petition  alleges  the  details  of  the  ofCer, 
alleges  Its  acceptance  by  the  plaintiffs,  "but 
(plaintiffs)  reserved  the  privilege  of  first  vis- 
iting that  portion  of  the  roadbed  to  be  so 
graded  with  the  understanding  that,  if  the 
work  was  such  as  defendants  represented  it 
to  be  to  plaintiffs,  the  plaintiffs  were  to  no- 
tify the  defendants'  agent  then  upon  or  in 
charge  of  defendants'  business  on  said  por- 
tion of  said  roadbed,  whereupon  the  said 
contract  for  doing  said  work  was  to  become 
absolute  and  binding  upon  the  parties,  plain- 
tiffs and  defendants."  It  further  alleges  that 
on  April  let  the  agent  was  notified  as  had 
been  agreed  upon,  "and  thereupon  the  con- 
tract became  absolute  between  the  parties 
and  binding  on  them."  The  answer  denies 
the  offer  included  all  the  work  named  In  the 
petition,  and  alleges-  that  defendants  "made 
an  oral  proposition  to  the  plaintiff  to  sublet 
to  said  plaintiff  the  grading  of  stations  num- 
bered 7400  to  8010  »  •  •  at  the  prices 
stated  in  the  petition  of  plaintiff  upon  con- 
dition that  the  plaintiff  should  inspect  said 
work  and  immediately  upon  such  Inspection 
telegraph  defendants  from  Forsythe,  Mont., 
an  acceptance  of  said  proposition,"  and  aft- 
erwards agree  upon  the  details  of  a  written 
contract  setting  forth  the  terms  of  the  con- 
tract and  the  specifications  for  the  work.  It 
further  alleges:  "That  before  said  offer  was 
made  to  plaintiffs  by  the  defendants  one  of 
the  members  of  the  defendant  firm  had  sub- 
let to  another  party  stations  numbered  7925 
to  8010.  Said  subletting  was  not  known  to 
the  member  of  the  defendant  firm  who  made 
the  aforesaid  offer  to  plaintiffs  at  the  time 
said  offer  was  made,  but  after  said  offer  was 
made,  and  before  the  member  of  the  plaintiff 
firm  •  •  •  had  made  any  examination  of 
said  work  or  had  signified  any  purpose  to 
accept  the  aforesaid  offer,  said  member  of 
plaintiff  firm  was  notified  and  informed  of 
the  fact  that  said  stations  had  been  sublet 
to  another  party."  It  pleads  this  was  a  with- 
drawal of  the  offer,  and  further  denies  the 
acceptance  of  any  proposition,  and  that  any 
contract  was  ever  agreed  upon.  The  r^ly  Is 
practically  a  general  denial. 

Returning  to  the  testimony:  Peterson  left 
for  Montana  that  night,  taking  with  him 
another  railroad  contractor  named  Nicholson. 
He  reached  Forsythe  on  Saturday.  Calla- 
han, of  the  defendant  firm,  had  a  grading 
camp  about  17  miles  east  of  Forsythe.  The 
east  work  was  about  two  miles  east  of  Cal- 
lahan's camp.  Peterson  went  to  the  camp, 
and  on  Sunday  morning  he,  Nicholson,  and 
Campbell  started  fo  drive  to  the  west  work, 
which  was  a  distance  of  about  30  miles  west 
On  the  way  Campbell  told  him  that  the 
work  from  8010  to  7905  had  been  let  to  an- 


other party.  Peterson  said:  "That  did  not 
make  any  difference  about  that  little  piece 
of  work;  didn't  amount  to  nothing  anyhow." 
The  weather  was  inclement,  and  the  roads 
were  muddy,  so  they  turned  back,  and  went 
to  look  at  the  east  work.  While  examining 
it,  Campbell  told  Peterson  there  was  anoOier 
mile  of  work  east  of  it  they  could  have  if 
they  wanted  it,  which  had  been  let  to  otber 
parties  who  were  not  able  to  complete  It. 
The  next  day  they  examined  the  west  work. 
and,  after  doing  so,  Peterson  told  Campbell 
the  work  was  "good  work,  and  Just  as  Mr. 
Shirley  had  r^resented,"  and  they  "would 
take  it."  They  then  went  to  see  the  engineer 
in  charge  of  the  work,  and  Peterson  arranged 
with  Campbell  to  have  a  well  dug  and  to 
furnish  grain  for  the  teams.  When  they  re- 
turned, Campbell  showed  Peterson  a  tele- 
gram which  had  been '  received  from  Shir- 
ley, dated  Omaha,  April  1,  reading:  "Has 
Peterson  taken  work  he  looked  at.  Answer. 
Phelan,  Shirley  &  Callahan."  Peterson  told 
Campbell  to  answer  it  at  once,  and  went  to 
the  telegragh  office  at  Forsythe  with  him. 
Campbell  went  in  the  room  where  the  tele- 
gragh operator  was.  Peterson  sent  a  mes- 
sage to  Lamoreaux.  Nicholson  and  Peter- 
son stopped  at  Billings,  Mont.,  on  their  way 
home.  They  met  Callahan  at  a  hotel  at 
that  place.  Callahan  asked  how  the  work 
was,  and  Peterson  told  him  It  was  all  rinbt. 
and  just  as  Shirley  represented  it,  and  that 
he  had  arranged  with  Campbell  to  dig  a  well 
and  deliver  feed.  They  arrived  tn  Omaha  on 
the  4th  of  April.  On  that  day  a  letter  was 
received  from  Shirley  addressed  to  Lamor- 
eaux &  Peterson  dated  at  Aberdeen,  S.  D.,  on 
April  2d.  In  substance,  this  letter  stated 
that  he  had  received  a  telegram  from  Camp- 
bell saying  Peterson  liked  the  work,  and 
would  sign  up  for  It  on  his  arrival  in  Omaha, 
also  stating  that  they  could  have  the  work 
from  station  7925  to  the  west  end  of  the  pro- 
file: that  at  the  time  he  told  Peterson  he 
could  have  the  work  from  8010  west  the 
work  was  let  from  8010  to  7925 ;  also  stat- 
ing that  the  work  would  have  to  be  completed 
before  October  1,  1907,  restating  the  price 
the  same  as  in  the  bral  conversation  and  say- 
ing: "If  you  decide  to  do  this  worii:,  you 
can  ship  at  once  and  we  can  make  contract 
when  I  get  home  to  Omaha.  *  *  *  If 
you  decide  you  don't  want  this  work,  wish 
you  would  please  notify  Mr.  O'Hanloa  at 
once  on  receipt  of  this  lettw  at  our  ofBce  or 
you  can  call  him  up  over  the  phone.  bnC  I 
would  like  to  have  you  do  this  work.  I 
don't  want  you  to  wait  until  I  get  home  for 
you  to  decide  whether  you  want  the  work, 
or  not"  On  April  6th  Petnson  had  a  con- 
versation with  one  O'Hanlon,  an  employe 
of  defendants  at  the  defendants'  office.  Aft- 
er this  conversation,  and  on  the  same  daj*. 
plaintiffs  sent  the  following  tdegram  to  de- 
fendants at  Forsythe:  "How  much  woric  cam 
we  have  east  of  Callahan  camp.    Lamoreaus 
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&  Peterson."  On  tbe  evening  of  the  5tli  a 
reply  was  recelred  from  Mr.  Shirley  at  For-' 
syt3ie,  saying:  "None  east  Callahan's  camp. 
Do  you  want  the  other.  Answer."  In  reply 
to  tills  a  night  message  was  then  sent  by 
plaintiffs,  saying:  "We  want  and  insist  on 
having  aU  the  work  agreed  upon  between  us 
before  Peterson  left  Omaha.  Lamoreaux  &, 
Peterson."  Peterson  testified  that  bis  In- 
tention was  by  this  to  include  as  east  work 
8613  to  2519,  and  as  west  work  7300  to  8010, 
and  that  at  the  time  he  sent  it  he  knew  that 
7925  to  8010  bad  been  let  before  be  talked 
with  Shirley.  At  3:25  on  the  afternoon  of 
April  6tb  plaintiffs  received  the  following 
telegram  from  Mr.  Shirley  at  Forsythe:  "We 
wlU  hold  work  from  7925  tb  7400  nnUl  2:00 
o'clock  to-day."  On  April  8th  plaintiffs  re- 
ceived a  telegram  dated  Forsythe,  April  7th: 
"Yon  did  not  do  as  you  agreed.  Let  work  to 
another  party.  Phelan,  Shirley  8c  Callahan." 
This  terminated  the  negotiations.  The  evi- 
dence further  shows  that  the  parties  were 
acquaintances  of  long  standing,  and  that 
plaintiffs  had  some  time  past  performed  a 
greet  deal  of  work  under  a  subcontract  for 
Phelan  &  Shirley  in  Iowa  and  Missouri  with- 
out a  written  contract  It  also  shows  that 
Callahan  was  In  Omaha  about  March  30th; 
that  he  at  that  time  sent  one  O'Connor  to 
Montana  to  look  at  work,  and  that  O'Connor 
on  April  8th  contracted  for  a  part  of  the 
work  at  a  reduced  price.  It  should  be  said 
that  O'Connor  testifies  be  was  told  that  he 
was  second,  and  that,  if  the  first  parties  did 
not  take  the  woi^,  he  could  have  it 

[1]  The  sole  question  presented  is  whether 
the  evidence  makes  a  prima  facie  case  show- 
ing the  existence  of  a  completed  and  binding 
contract  between  the  parties,  [t]  Assuming 
the  facts  to  be  as  the  plaintiffs  testify,  it 
is  clear  that  the  conversation  in  Omaha 
amounted  to  a  proposal  by  Shirley  and  a 
conditional  acceptance  by  Lamoreaux  &  Pe- 
terson. The  plaintiffs'  position  is  that,  when 
Peterson  told  Campbell  that  the  work  was  as 
represented  by  Shirley,  was  good  work,  and 
that  they  would  do  the  work,  this  was  an  ac- 
ceptance of  the  proposition,  and  constituted 
a  complete  and  binding  contract  The  de- 
fendants' position  is,  to  quote  from  their 
brief,  "that  before  Peterson  bad  examined 
any  of  the  work,  either  east  or  west  he  was 
notified  that  a  part  of  the  work  Included  in 
Shirley's  proposition  at  Omaha  had  already 
been  let  to  another  party,  and  that  upon  that 
account  defendants  could  not  let  to  the 
plaintiffs  the  identical  work  embodied  in 
Shirley's  proposition.  In  other  words,  be 
was  notified  that  Shirley's  proposition  was 
withdrawn.  This  notice  was  reinforced  by 
Shirley's  letter  from  Aberdeen.  What  did 
Peterson  say  when  he  was  told  that  stations 
7925  to  8010  were  already  let,  and  that  his 
firm  could  not  have  them?  The  only  answer 
that  be  claims  to  have  made  was,  as  above 
shown,  'that  did  not  make  any  difference 
about    that    little    piece    of    work;    didn't 


amount  to  notblng  anyhow.'  What  does 
this  answer  mean?  Does  it  mean  that  the 
fact  that  defendants  had  already  let  the 
work  to  another  party  makes  no  dlffereucv 
as  to  the  rights  of  the  plaintiff,  and  that 
plaintiff  will  insist  that  defendants  break 
their  contract  with  the  other  party  and  still 
give  this  work  to  plaintiff,  or  does  it  mean 
that  plaintiff  is  wlUfng  to  accept  the  remain- 
der of  the  work  without  these  85  stations? 
»  •  •  If  it  means  •  •  •  that  plaintiff 
will  accept  what  remains  of  the  work  after 
cutting  out  these  85  stations,  then  it  is  not 
an  acceptance  of  the  identical  offer  made  in 
Omaha,  but  is  In  the  nature  of  a  counter 
proposition,  which  is  always  a  rejection  of 
the  original  proposition." 

[2]  It  is  also  argued  that  the  belief  on  the 
part  of  Shirley  and  the  plaintiffs  that  it 
was  within  defendants'  power  to  let  7925  to 
8010  was  a  mutual  mistake,  and  that  no  ac- 
ceptance was  made  that  did  not  include  7925 
to  8010.  Defendants  have  cited  a  number 
of  authorities  In  support  of  the  proposition 
that,  if  the  acceptance  of  an  offer  is  coupled 
with  a  condition  which  requires  a  counter 
acceptance,  the  minds  of  the  parties  do  not 
meet,  and  no  contract  is  concluded.  The 
proposition  is  elementary  and  requires  no 
citation  of  authorities  to  support  it,  but  it 
is  not  applicable  here  because  Peterson  made 
no  conditions  when  be  told  Campbell  they 
would  do  the  work.  Did  Peterson's  accept- 
ance and  notification  to  Campbell  dose  the 
contract?  Plaintiffs  were  offered  the  con- 
tract to  grade  a  definite  section  of  track. 
They  accepted  subject  to  the  privilege  of 
examination  and  with  the  duty  of  notifying 
Campbell  of  the  acceptance.  Before  exami- 
nation Campbell,  who  it  is  conceded  by  de- 
fendants was  not  vested  with  any  authority 
to  change  or  modify  the  offer  or  to  do  aught 
in  the  matter  except  to  communicate  to 
headquarters  the  fact  whether  Peterson  ac- 
cepted or  rejected  the  proposition,  told  Peter- 
son that  a  portion  of  the  work  had  been  let 
Did  this  constitute  a  withdrawal  of  the  of- 
fer before  acceptance?  The  portion  of  the 
work  spoken  of  was  relatively  small,  about 
15,000  yards,  and  it  was  not  essential  that 
it  should  be  performed  by  the  party  con- 
tracting to  do  the  other  work.  It  was  not 
like  a  portion  of  a.  building,  a  bridge,  or  oth- 
er structure,  work  on  a  portion  of  which 
by  others  might  be  an  obstacle  to  the  prop- 
er carrying  out  of  the  contract  The  propos- 
ed contract  was  to  remove  earth,  rock,  and 
other  material  to  be  paid  for  by  the  cubic 
yard.  It  could  make  no  material  difference 
to  defendants  whether  plaintiffs  removed  the 
material  on  this  section  of  the  work  or 
whether  others  equally  reliable  did  so.  The 
only  thing  of  consequence  to  tbem  was  that 
they  should  be  satisfied  as  to  the  persons 
with  whom  tbey  contracted  and  as  to  the 
price,  and,  since  they  had  already  made  a 
contract  with  others,  these  matters  must 
have  been  satisfactory.'  Under  these  circum- 
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stances,  It  could  really  have  been  a  matter 
of  little  moment  to  them  whether  plaintiffs 
or  Cartwrlght  &  Rumelhart  held  the  contract 
for  this  portion  of  the  work.  They  were  ap- 
parently willing  to  deal  with  either.  More- 
oyer,  the  letter  of  Shirley  from  Aberdeen 
shows  that  the  fact  that  85  stations  were 
let  had  no  effect  upon  his  mind  with  respect 
to  the  acceptance  by  plaintiffs  of  the  re- 
mainder of  the  work.  Defendants  were  still 
willing  to  allow  the  remainder  of  the  west 
work  to  be  done  by  plaintiffs  for  the  same 
price. 

[4]  These  considerations  apply  likewise  to 
the  question  of  whether  defendants  were  en- 
titled to  be  relieved  from  their  offer  on  the 
ground  of  mistake.  Mr.  Pomeroy  says,  speak- 
ing of  the  power  of  equity  to  relieve  against 
mistakes:  "The  fact  concerning  which  the 
mistake  is  made  must  be  material  to  the 
transaction,  affecting  its  substance,  and  not 
merely  its  incidents;  and  the  mistake  itself 
must  be  so  important  that  it  determines  the 
conduct  of  the  mistaken  party  or  parties.  If 
a  mistake  Is  made  by  one  or  both  parties  in 
reference  to  some  fact  which,  though  con- 
nected with  the  transaction,  Is  merely  inci- 
dental, and  not  a  part  of  the  very  subject- 
matter,  or  essential  to  any  of  its  terms,  or 
If  the  complaining  party  fails  to  show  that 
his  conduct  was  in  reality  determined  by  it. 
In  either  case  the  mistake  will  not  be  ground 
for  any  relief  affirmative  or  defensive."  2 
Pomeroy,  Equity  Jurisprudence  (3d  Ed.)  | 
856.  In  Grymes  v.  Sanders,  93  U.  S.  65,  23 
I/.  Ed.  798,  Mr.  Justice  Swayne  says:  "A 
mistake  as  to  a  matter  of  fact  to  warrant 
relief  in  equity  must  be  material ;  and  the 
fact  must  be  such  that  it  animated  and  con- 
trolled the  conduct  of  the  party.  It  must 
go  to  the  essence  of  the  object  in  view,  and 
not  be  merely  Incidental.  TTie  court  must  be 
satisfied  that  but  for  the  mistake  the  com- 
plainant would  not  have  assumed  the  obli- 
gation from  which  he  seeks  to  be  relieved." 
See,  also,  1  Page,  Contracts,  {  155. 

[Jl  Again,  subject,  of  course,  to  excep- 
tions, it  is  a  general  rule  that  an  offer  to 
contract  can  only  be  revoked  or  withdrawn 
by  one  vested  with  authority  to  do  so.  Un- 
der the  facts  in  this  case  so  far  as  the  plain- 
tiffs were  concerned,  unless  the  offer  had 
been  withdrawn  either  by  a  member  of  the 
defendant  firm  or  by  some  one  authorized  to 
act  for  them  with  respect  to  the  proposal, 
the  contract  was  closed  when  It  was  uncon- 
ditionally accepted  by  Peterson.  Suppose 
that,  after  this  acceptance,  accompanied  as 
it  was  by  the  arrangements  made  with  Camp- 
b^l  for  the  digging  of  a  well  and  for  the 
furnishing  of  grain  and  hay  plaintiffs  had 
refused  to  perform  the  contract,  and  defend- 


ants had  been  obliged  to  employ  others  at 
an  increased  compensation  to  do  the  work, 
could  the  plaintiffs  (especially  after  having 
stated  that  the  fact  of  the  previous  letting 
of  the  85  stations  made  no  difference)  be 
heard  to  say  that  they  had  not  accepted,  or 
that  the  offer  had  been  withdrawn  before 
they  accepted  it?  We  think  not  Two  an- 
swers could  be  given  to  such  a  claim :  First, 
that  Campbell  had  no  authority  to  modify 
or  change  the  terms  of  the  offer,  and  conse- 
quently the  acceptance  bound  both  parties 
(1  Parsons,  Contracts  [6th  Ed.]  i  II,  p.  4S0 
et  seq. ;  \  Addison,  Contracts,  p.  40) ;  and, 
second,  that  after  plaintiffs  knew  the  facta 
they  accepted,  and  at  the  same  time  waived 
their  right  to  damages.  We  are  of  the  6pin- 
lon  that,  when  Peterson  notified  Campbell 
that  his  firm  would  do  the  work,  it  was  an 
acceptance  of  the  offer;  that  waiving  their 
right  to  the  section  let  to  Cartwrlght  & 
Rumelhart  was  not  a  counter  proposal ;  and 
that  the  contract  was  closed  by  such  ac- 
ceptance. To  hold  otherwise  would  be  to 
permit  the  defendants  to  take  advantage  of 
their  own  mistake  in  an  unimportant  mat- 
ter to  relieve  themselves  from  their  offer. 
We  also  think  that  it  was  not  a  mutual  mis- 
take as  defendants'  counsel  maintains.  It 
was  the  failure  of  one  partner  to  inform  the 
others  of  his  own  action. 

The  evidence  which  has  been  narrated  of 
events  following  the  acceptance  of  the  offer 
really  has  no  bearing  upon  the  question  now 
considered  except  as  it  may  furnish  light  re- 
specting the  truth  of  the  testimony.  As  to 
the  conclusion  to  be  drawn  from  the  facts, 
plaintiffs  insist  that  the  sinister  inference 
may  be  made  that  defendants  deliberately 
broke  the  contract  upon  ascertaining  that 
the  work  could  be  let  at  a  lower  price,  while 
defendants  maintain  that  among  other  evi- 
dence the  letter  of  Mr.  Shirley  shows  an 
earnest  desire  to  have  plaintiffs  enter  into 
a  contract,  and  that  it  was  the  intention  of 
both  parties  that  a  written  contract  should 
be  made  before  It  was  effective.  With  these 
matters  at  this  stage  of  the  case  we  have 
nothing  to  do,  since  we  find  that  by  the  ac- 
ceptance by  Peterson  the  minds  of  the  par- 
ties met  and  the  contract  was  closed.  This 
in  connection  with  evidence  as  to  loss  of 
profits  was  sufficient  to  make  a  prima  facie 
case  to  go  to  the  jury. 

We  are  therefore  of  opinion  that  the  learn- 
ed trial  court  erred  In  directing  a  verdict  for 
the  defendants.  The  Judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 

FAWCBIT,  J.,  not  sittlns. 
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STEWART  V.  HALL  et  al. 
(Supreme  Court  of  Iowa.     April  7,  1911.) 

1.  Appeal  and  Ebrob  (§  1180*)— RkvebsaI/— 
EjFfect  as  to  Parties  Not  Appkaiing. 

A  judgment  agaiast  three  of  several  defend- 
ants for  return  of  money  on  cancellation  of  con- 
veyancea  on  the  ground  of  fraud,  unappealed 
from  by  them,  is  conclusive,  though  so  far  as 
the  judgment  cancels  conveyances  made  in  ex- 
change for  such  conveyance,  against  the  other 
defendants,  it  was  reversed  for  plaintiff's  failure 
to  join  with  him  other  parties  interested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1180.*] 

2.  Pabtizs  (S  82*)— Nonjoindxb  or  Pabtibs. 

A  decree  is  not  void  as  between  the  par- 
ties because  proper  parties  were  not  joined  if 
the  court  has  jurisdiction  of  the  subject-matter 
and  of  the  parties  brought  in. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  §  132;   Dec.  Dig.  f  82.*] 

8.  Pabtibs  (i  75»>— Appeal  and  Bbbob  ({ 187*) 
—Objections  Below — Pabties  —  Nonjoin- 

DEB. 

Nonjoinder  of  necessary  parties  must  be 
raised  by  demurrer  or  by  answer,  and  cannot 
be  raised  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {§  115,  116;  Dec  Dig.  |  75;*  Appeal  and 
Error,  Cent  Dig.  H  1184-1187;  Dec.  Dig.  I 
187.*] 

4.  JuDOicENT  (I  386*)  —  IBBEGULABITIES— At- 
tack—TmB. 

Motion  to  set  aside  a  judgment  for  irregu- 
larities which  render  the  judgment  merely  void- 
able is  properly  denied  when  not  filed  within  one 
Sear  from  the  date  of  the  judgment,  as  required 
y  Code,  ${  4093,  4094. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  735-744 ;   Dec.  Dig.  §  386.*! 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Appeal  from  an  order  overruling  a  motion 
by  the  defendants  Hall,  Alcin,  and  Schermer- 
born  to  set  aside  a  Judgment  entered  against 
tbem  and  to  set  tbe  cause  down  for  a  retrial. 
Affirmed. 

See,  also,  144  Iowa,  113,  122  N.  W.  809. 

O.  C.  Cole  and  Earl  M.  Steer,  for  appel- 
lants.   James  C.  Hume,  for  appellee. 

DEEMER,  J.  [1]  Plaintiff  brought  an  ac- 
tion In  equity  against  all  the  defendants 
named  In  tbe  caption  to  cancel  certain  con- 
tracts, deeds,  and  a  bill  of  sale  of  personal 
property ;  for  the  appointment  of  a  receiver, 
an  Injunction,  and  a  money  Judgment,  based 
upon  defendants'  false  and  fraudulent  repre- 
sentations regarding  tbe  character  of  certain 
real  estate  which  was  tbe  subject  of  said 
contracts,  deeds,  etc.  In  that  action  be  on 
January  6,  1908,  secured  a  decree  and  judg- 
ment against  defendants  Hall,  Al^ln,  and 
Schermerhom  for  the  sum  of  $4,631.75  and 
costs,  being  tbe  amount  of  money  paid  by 
plalntlu;  in  cash  for  the  Minnesota  and  Ne- 
braska lands.  He  also  secured  a  decree 
against  tbe  defendants  Hanson  and  Flke 
canceling  certain  conveyances  of  property 
given  in  exchange  for  the  lands  and  a  decree 
finding  that  said  property  belonged  to  plain- 


tiff. Hanson  and  Flke  alone  appealed  to  this 
court,  and  upon  their  appeal  it  was  found 
that  plaintiff  was  not  entitled  to  prosecute 
the  action  against  tbe  said  appealing  defend- 
ants; that,  while  he  was  a  proper  party, 
others  Interested  with  him  should  have  been 
Joined,  and  the  case  was  reversed  to  tbe  end 
that  plaintiff  might  bring  in  these  parties 
and  retry  the  case  as  to  them.  See  144 
Iowa,  113,  122  N.  W.  609.  The  opinion  in 
tliat  case  was  filed  October  2,  1909.  As  the 
defendants  Hall,  Akin,  and  Schermerhom 
did  not  Join  in  the  appeal,  no  order  was 
made  as  to  them.  Procedendo  Issued  upon 
an  order  of  remand  and  thereafter  and  on 
tbe  10th  day  of  January,  1910,  the  defend- 
ants Hall,  Akin,  and  Schermerhom  filed  a 
motion  in  the  district  court  to  vacate  and 
set  aside  tbe  personal  Judgm^it  rendered 
against  them  on  January  6,  1908.  This  mo- 
tion Is  bottomed  upon  the  proposition  that 
the  district  court  of  Polk  county  had  no  Ju- 
risdiction to  enter  the  Judgment  because 
Cecil  M.  Stewart,  the  plaintiff,  was  not  a 
proper  party  to  bring  the  action,  that  other 
parties  were  not  only  necessary  but  indis- 
pensable to  any  action,  and  that  upon  re- 
versal of  the  case  in  this  court  tbe  entire 
Judgment  became  null  and  void  and  should 
be  set  aside  not  only  as  to  tbe  appealing 
parties  Hanson  and  Flke,  but  also  as  to  the 
defendants  Hall,  Akin,  and  Schermerhom. 
By  reference  to  tbe  opinion  filed  In  the  case 
when  it  was  first  Wfore  us,  it  will  be  no- 
ticed that  tbe  decree  was  reversed  as  to  Han- 
son and  Fike  alone,  but  not  as  to  Hall, 
Akin,  and  Schermerhom.  The  Judgment 
against  them  was  a  personal  one  and  was 
for  tbe  amount  of  cash  which  plaintiff  was 
Induced  to  part  with  In  consideration  for  the 
Minnesota  and  Nebraska  lands.  It  was  not 
intimated  anywhere  in  the  opinion  that  any 
other  person  was  either  a  necessary  or  a 
proper  party  to  the  case  In  so  far  as  plain- 
tiff's right  to  recover  the  money  paid  was 
concerned.  Indeed,  it  was  expressly  found 
in  tbe  opinion  that  Hall,  Akin,  and  Scher- 
merhom were  guilty  of  fraud ;  that  they  re- 
ceived $4,130  in  cash  from  the  plaintiff,  and 
Judgment  was  rendered  against  them  for  the 
amount  of  the  payment  so  made.  This 
money  was  shown  to  have  been  of  plaintiff's 
property,  and  there  is  no  intimation  in  this 
opinion  that  any  other  person  was  Interest- 
ed in  it.  But,  should  we  assume  the  con- 
trary, tbe  moving  defendants  made  no  such 
point  in  the  district  court,  nor  did  they  ap- 
peal from  the  personal  Judgment  rendered 
against  them.  The  trial  court  had  Jurisdic- 
tion both  of  tbe  parties  and  of  tbe  subject- 
matter  and  expressly  found  that  plaintiff 
was  the  owner  of  the  money  which  was 
fraudulently  obtained  from  him  by  the  mov- 
ing defendants  Hall,  Akin,  and  Schermer- 
hom. That  Judgment,  not  having  been  ap- 
pealed from,  is  conclusive.     Even  should  it 
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be  admitted  that  other  parties  migbt  have 
beeji  brought  In  or  w»e  necessary,  It  does 
not  follow  that  the  conrt  had  no  Jurisdiction 
over  the  cause  of  action  as  presented  by  the 
pleadings. 

[2]  Absence  of  other  parties  does  not  go  to 
the  court's  jurisdiction  over  the  subject- 
matter  and  the  parties  properly  before  it. 
The  court  may,  nevertheless,  proceed  to  a 
decree,  and  sach  a  aecree  Is  not  void  as 
between  the  parties.  See,  as  sustaining  this 
rule.  Tod  v.  Crlsman,  123  Iowa,  693,  99  N. 
W.  688;  FuUlam  v.  Drake,  105  Iowa,  616, 
75  N.  W.  479;  Coe  t.  Anderson,  92  Iowa, 
616,  61  N.  W.  177. 

[3]  Nonjoinder  of  necessary  parties  must 
be  raised  by  demurrer  or  by  answer,  and  the 
question  cannot  be  raised  for  the  first  time 
on  appeal.  See  Bouton  ▼.  Orr,  61  Iowa,  473, 
1  N.  W.  704;  Enders  v.  Beck,  18  Iowa,  86; 
Anderson  t.  Acheson,  132  Iowa,  744,  110  N. 
W.  335,  9  L.  R.  A.  (N.  S.)  217. 

[4]  Conceding  arguendo  that  the  judg- 
ment was  Irregular,  It  should  have  been  at- 
tacked by  motion  or  petition  filed  within  one 
year  from  the  date  of  the  judgment  sought 
to  be  vacated.  Code,  !S  4093,  4094 ;  FuUlam 
T.  Drake,  106  Iowa,  616,  75  N.  W.  479 ;  Llnd- 
sey  ▼.  Delano,  78  Iowa,  350,  48  N.  W.  218; 
Finch  T.  Holllnger,  47  Iowa,  173. 

As  the  motion  in  this  case  was  not  filed  In 
time,  that  alone  would  be  sufficient  ground 
for  denying  it  We  are  not  to  be  under- 
stood as  holding  that  a  petition  in  equity 
may  not  be  filed  in  a  proper  case  to  set  aside 
a  judgment  after  the  expiration  of  a  year ; 
but  no  such  case  is  now  before  us.  This  is  a 
motion  to  set  aside  a  judgment  because  of 
error  or  irregnilarity,  and  such  motion  must 
be  filed  within  the  time  limited  by  the  stat- 
utes hitherto  mentioned.  It  may  be  that. 
If  the  judgment  were  absolutely  void.  It 
might  be  attacked  in  this  manner ;  but,  as  we 
have  already  seen,  the  moat  that  can  be 
said  of  it  is  that  It  Is  Irregular,  or  perhaps 
voidable,  and  not  void.  The  trial  conrt  had 
jurisdiction  of  the  parties  before  it  and  of 
the  subject-matter,  and  these  moving  defend- 
ants are  In  no  position  to  insist  at  this  time 
that  other  persons  should  have  been  made 
parties  to  the  action. 

The  court  did  not  err  In  overruling  the 
motion,  and  its  order  must  be,  and  it  is,  af- 
firmed. 


KNUDSON  T.  GREAT  NORTHESRN  RT.  OO. 
(Supreme  Court  of  Minneaota.    April  28,  1911.) 

(Svllabut  by  the  Court.) 

Railroads  d  360*)— Aocioents  at  Cbosbihos 
^Action — Question  fob  Jurt. 

The  plaintiff's  intestate  was  killed  on  a 
tork  night  at  a  highway  crossing  b^  the  defend- 
ant's engine,  which  had  only  a  dim  headlight. 
The  wind  was  blowing.  Bvidence  considered, 
and  held,  that  the  qnestlon  of  bis  contributory 


negligence  was  one  for  the  dedsion  of  tiie  jnry, 
and  not  for  the  jndge. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  350.  ♦] 

Appeal  from  District  Court,  Polk  Gonnty; 
William  Watts,  Judge. 

Action  by  Hannah  Knudson,  as  administra- 
trix of  Charles  Knudson,  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion 
for  judgment  or  a  new  trial,  def aidant  ap- 
peals.   Affirmed. 

J.  D.  Sullivan,  for  appellant  Charles  Lor- 
Ing  and  O.  A.  Youngquist,  for  respondent. 

START,  C.  J.  The  piaintUTs  husband  and 
intestate,  CSiarles  Knudson,  hereafter  refer- 
red to  as  the  intestate,  was  killed,  on  Octo- 
ber 19,  1909,  at  8  o'clock  In  the  evening,  at  « 
highway  crossing  near  the  village  of  Fisher, 
by  the  defendant's  engine  and  freight  train. 
The  plaintiff  brought  this  action  in  the  dis- 
trict court  of  the  county  of  Polk  to  recover 
damages  for  his  death,  oh  the  ground,  as  al- 
leged In  the  complaint,  that  it  was  caused  by 
the  defendant's  negligence  in  falling  to  ring 
the  bell  or  blow  the  whistle,  or  to  display  any 
proper  and  sufficient  light  on  the  engine  as  it 
approached  the  crossing.  The  answer  denied 
the  alleged  negligence  of  the  defendant,  and 
alleged  that  the  intestate's  death  waa  caused 
by  his  own  negligence.  The  cause  was  tried 
to  a  jury,  and  at  the  dose  of  the  evidence  the 
defendant  moved  for  an  instructed  verdict  in 
its  favor,  on  the  ground  that  It  condastvely 
appeared  from  the  evidoice  that  the  intestate 
was  guilty  of  contributory  negligence.  Mo- 
tion denied.  Verdict  for  plaintiff  for  $3,000, 
and  the  defendant  appealed  from  an  order 
denying  its  blended  motion  for  judgment  or 
a  new  trial. 

The  evidence  was  concededly  sulBclMit  to 
take  the  case  to  the  jury  on  the  issue  of  tlie 
defendant's  alleged  negligence  in  not  giving 
the  statutory  signals  as  the  engine  approach- 
ed the  hi^way  crosstng,  and  the  only  qnes- 
tlon presented  by  the  record  is  whether  the 
evidence  so  conclusively  established  the  con- 
tributory negligence  of  the  Intestate  as  to 
make  the  case  an  exceptional  one,  and  re- 
quire the  judge  to  decide  the  issue  as  a  mat- 
ter of  law.  There  was  evidence  tending  to 
establish  the  evidentiary  facts  following: 

The  intestate  was  a  farmer,  who  lived  3% 
miles  from  the  station,  and  was  familiar  with 
the  defendant's  railway  tracks  In  the  vicinity 
of  the  highway  crossing;  that  the  highway 
ran  through  the  village  alMig  the  south  side 
of  the  defendant's  roadbed  and  tracks  for 
about  half  a  mile,  where  it  turned  across  the 
railway  tracks,  one  of  which  was  the  main 
and  the  other  the  passing  track,  which  was 
the  first  track  to  be  crossed  in  going  west; 
that  a  person  driving  along  the  highway  to- 
wards the  crossing,  when  he  got  within  100 
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feet  of  t3ie  croesbig,  woald  bare  an  tmob- 
Btmcted  view  to  the  southeast  of  tbe  rail- 
way tracks,  the  direction  from  which  the  en- 
gine and  cars  came  which  killed  the  Intestate ; 
that  there  were  switch  lights,  street  lights, 
and  the  station  buildings  in  the  directlcm 
from  which  the  engine  came;  that  at  the 
time  of  the  accident  it  was  very  dark  and 
hazy,  and  the  wind  was  blowing  from  the 
Boutb ;  that  the  engine  was  equipped  with  a 
Tei7  dim  headlight,  apparently  no  better  than 
a  smoky  lantern;  that  the  engineer  first  dis- 
covered the  Intestate  when  the  engine  was 
close  to  the  crossing,  some  25  feet  therefrom ; 
that  the  head  brakeman,  who  was  sitting  on 
the  fireman's  side  of  the  engine,  cried  out, 
"Stop !"  and  the  engineer  Jumped  np  and  be- 
gan to  throttle  the  engine;  he  looked  out  of 
the  window,  and  the  headlight  mabled  him 
to  see  the  crossing,  and  also  the  horses  Jump 
on  tbe  track;  that  when  the  engineer  was  In 
the  act  of  closing  the  throttle  the  engine 
struck  the  team,  and  the  intestate  was  in- 
stantly killed ;  and,  further,  that  no  warning 
that  the  engine  was  approaching  tbe  cross- 
ing was  given. 

Toe  evidence  as  to  many  of  these  facts  was 
radically  conflicting;  but,  in  determining 
whether  tbe  defendant  was  entitled  to  a  di- 
rected verdict,  that  view  of  the  evidence  most 
favorable  to  the  plalntUf  must  be  accepted. 
The  question,  then,  is :  Does  the  evidence  so 
clearly  and  so  conclusively  establish  the  in- 
testate's contributory  negligence  that  fair- 
minded  men  could  not  draw  any  other  con- 
clusion therefrom.  If  the  accident  had  hap- 
pened in  the  sunlight,  but  one  conclusion 
could  be  fairly  drawn  from  the  evidence, 
namdy,  that  the  Intestate  must  have  been 
guilty  of  contributory  negligence.  Such,  bow- 
ever,  1b  not  this  case;  and  we  are  of  the 
(H>inlon,  in  view  of  tbe  conditions  under 
which  tbe  Intestate  attempted  to  cross  tbe 
railway  tracks,  that  the  question  of  h(s 
negligence  was  one  upon  which  fair-minded 
men  might  well  differ. 

It  is  not  oondosive  from  the  evidence  that 
the  Intestate  did  not  look  or  listen  for  ap- 
proadilng  engines  and  trains  as  be  neared 
the  crossing,  or  that.  If  he  had  dene  so,  he 
must  necessarily  have  discovered  the  Impend- 
ing danger.  It  may  be  reasonably  Inferred 
that  tbe  wind  In  some  degree  prev^ited  him 
from  bearing  the  approaching  engine.  Nor 
does  It  necessarily  follow  that,  If  he  had 
looked,  he  must  have  seen  the  engine  tn  time 
to  have  saved  himself ;  for  the  dim  headlight 
in  the  darkness  may  have  misled  him.  It  is 
not  an  nnreasonable  Inference  that  the  head- 
lil^t  might  have  appeared  to  him  to  be  sta- 
tionary, or  one  of  tbe  several  lights  in  the  di- 
rection from  which  the  engine  was  coming. 
Ttaat  the  night  was  dark,  and  the  headlight 
a  delusion.  Instead  of  a  warning.  Is  Indicated 
by  tbe  testimony  of  the  engineer,  who,  it  will 


be  presumed,  was  vigilant  as  be  approached 
the  highway  crossing  and  yet  he  did  not  see 
the  Intestate's  team  nntll  be  was  within  26 
feet  of  tbe  crossing,  when  be  saw  tbe  horses 
Jump  on  the  track. 

Again,  the  plainest  principles  of  human 
Justice  forbid  that  It  should  be  inferred,  as  a 
matter  of  law,  that  a  man  killed  by  tbe  neg- 
ligence of  another  was  guilty  of  negligence 
contributing  to  his  death,  unless  the  undisput- 
ed evidence  clearly  and  fully  rebuts  the  pre- 
sumption, founded  on  tbe  universal  and  In- 
sistent instinct  of  self-preservation,  that  he 
exercised  due  care  for  his  safety. 

We  hold,  upon  a  consideration  of  the  whole 
evidence  that,  the  question  of  the  negligence 
of  the  Intestate  was  one  of  fact,  to  be  decided 
by  the  Jury,  and  not  by  the  Judge. 

Order  affirmed. 


JOHNSON  T.  GERBER,  Sheriff;  et  al. 
(Supreme  Court  of  Minnesota.    April  13, 1911.) 

(Bi/llalv*  (y  the  Court.) 

1.  Ohattel  Mobtoages  (8  49*)— SumciENor 
OF  Description. 

A  chattel  mortgage,  describing  the  property 
BB  "14  cows,  all  in  the  poeseBsion  of  the  party 
of  the  first  part,  in  the  dty  of  St  Paul,  Ram- 
sey county,  Minnesota,"  sufficiently  describes 
the  property  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §S  90-92;  Dec.  Dig.  |  49.*] 

2.  SHKBirFS  AND  CONSTABLES  A  114*)  —  SaLS 

of  Mobtoaobd  Chattels   Undbb   SIxeoct- 

tion— coitvkbsion. 

Where  a  sheriff,  under  execution  against 
the  mortgagor  in  a  chattel  mortgage,  levies  on 
all  the  right,  title,  and  interest  of  the  mortgag- 
or therein,  takes  the  property  int«  his  posses- 
sion, and,  after  demand  made  by  the  mortgagee, 
assumes  to  sell  the  entire  property,  and  not 
merely  the  interest  of  tbe  mortgagor  therein, 
the  mortgagee  may  treat  it  as  a  conversion, 
even  though  tlie  purchaser  has  Jmowledge  of  the 
mortgage. 

[BSd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  g  184 ;  Dec  Dig.  i  114.*] 

3.  Shebitts  and  ConsTABi.KB  (g  137*)— Ac- 
tions—BviDBNOB. 

Where  such  levy,  taking,  and  demand  are 
made  before  suit  and  the  sale  Is  made  after  sttit 
is  commenced,  but  before  trial,  evidence  of  tbe 
sale  and  disposition  of  the  property  thereunder 
is  admissible  to  characterize  the  levy  and  tak- 
ing. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  {  137.*] 

4.  EJxECunoN  (if  222,  335*)— Levt  of  EJxk- 
CDHON  ON  Interest  of  Chattel  Mobtoag- 
OB— StrFnciENcT  OF  RETDBif—TiiiB— Notice 
of  Sale. 

When  a  sheriff  levies  an  execution  on  the 
right  and  interest  of  a  pledgor  or  mortgagor  in 
pledged  or  mortgaged  personal  property,  it 
should  appear  from  his  return  and  from  the  no- 
tice of  sale  that  the  property  is  pledged  or  mort- 
gaged, and  that  what  is  levied  on  and  to  be 
sold  is  only  the  right  and  interest  of  the  pledg- 
or or  mortgagor  therein. 

[Ed.   Note. — For  other   cases,  see  Execution, 
Dec.  Dig.  SS  222,  335.*] 
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B.  Trovkb   awd   Convebsion    (§  34*)  — EJvi- 

DBNCE— PlEADINO. 

Under  a  complaint  that  pleads  merely 
wrongful  conversion  by  defendant,  evidence  of 
demand  and  refusal  is  admissible. 

(Ed.  Note.— For  other  cases,  see  Trover  and 
(^version,  Gent.  Dig.  U  207-214;  Dec  Dig.  S 
34.*] 

Appeal  from  Municipal  Court  of  St  Paul ; 
John  W.  Finehout,  Judge. 

Action  by  Christ  Johnson  against  William 
A.  Gerber,  Sheriff,  and  others.  Verdict  tor 
defendants.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.     Reversed. 

James  Schoonmaker,  for  appellant  Ghas. 
J.  Andre,  for  respondents. 

BUNN,  J.  Plaintiff  commenced  this  action 
August  21, 1909,  to  recover  of  defendant  Wm. 
A.  Gerber,  sheriff  of  Ramsey  county,  the  val- 
ue of  six  cows  alleged  to  have  been  wrong- 
fully converted  by  him.  Defendant  Oerber, 
In  his  answer,  pleaded  that  the  cows  were 
the  property  of  Nels  Okeson,  and  that  he  had 
levied  thereon  under  an  execution  issued  on 
a  Judgment  in  favor  of  Herman  Thiede  and 
against  Okeson,  and  that  he  had  taken  the 
cows  into  his  possession,  and  held  the  same 
pending  the  sale  of  said  Okeson's  right,  title, 
aod  interest  therein. 

Plaintiff  claims  title  under  two  chattel 
mortgages,  which  were  duly  filed  for  record. 
T&e  evidence  showed  that  the  sheriff  seized 
the.  six  cows  in  question,  and  returned  that 
he  had  levied  upon  all  the  right  title,  and 
interest  of  Okeson  therein,  and  gave  notice 
of  execution  sale  of  the  right  title,  and  in- 
terest of  Okeson  in  said  cows.  Thereafter, 
on  August  80,  1909,  the  sale  was  held,  and 
the  sheriff  reported  that  be  had  sold  the 
cows  to  Herman  Thiede.  The  evidence  show- 
ed, that  the  cows  were  delivered  to  the  pos- 
session of  Thiede  before  the  sale,  and  re- 
mained in  his  possession  thereafter.  The 
case  was  tried  to  a  Jury,  which  found  a  ver- 
dict in  favor  of  defendants.  This  appeal  is 
from  an  order  denying  a  new  trial. 

[1]  It  Is  conceded  that  plaintiffs  mortgag- 
es were  given  and  taken  in  good  faith,  and 
are  valid,  except  that  defendant  claims  that 
the  description  of  the  mortgaged  property  in 
pne  of  the  mortgages  is  Insufficient  The 
property  is  described  as  "14  cows  In  the  pos- 
session of  the  party  of  the  first  part  In  the 
city  of  St  Paul,  Ramsey  county,  Minnesota." 
This  is  a  sufiicient  description,  and  oral  evi- 
dence was  admissible  to  Identify  the  cows. 
Eddy  V.  Caldwell,  7  Minn.  225  (Gil.  166). 

[21  The  mortgagor  was  in  default  De- 
fendants had  actual  and  constructive  notice 
of  the  mortgages.  Under  R.  L.  |  4302,  the 
right  and  interest  of  the  mortgagor  in  the 
mortgaged  property  might  be  sold  on  an  ex- 
ectttion  against  him;  but  It  Is  clear  that  if 
the  sheriff  assumed  to  sell  against  the  ob- 
jection of  the  mortgagee  the  entire  property, 
and  not  merely  the  right  and  interest  of  the 


mortgagor  therein.  It  is  a  conversion,  if  tbe 
mortgagee  elects  so  to  treat  It,  and  this,  even 
though  the  purchaser  at  the  sale  knev^  of 
the  mortgage.  Appleton  v.  Warder,  42  Minn. 
117,  43  N.  W.  791.  It  Is  claimed  by  the  de- 
fendant that  the  sheriff  levied  on  only  the 
right  and  Interest  of  the  mortgagor  in  the 
cows,  and  that  he  sold' only  such  interest  It 
is  true  that  the  sheriff.  In  his  return  of  tbe 
execution,  says  that  he  levied  upon  tbe  rigbt 
title,  and  interest  of  Okeson,  and  that  In  his 
notice  of  sale  be  described  tbe  property  to 
be  sold  as  the  right  title,  and  interest  of 
Okeson.  But  it  1b  clear  that  he  assumed  to 
sell  tbe  entire  property.  This  appears  from 
his  report  of  sale.  We  think  tliat  tbe  evi- 
dence showed  a  conversion.  [3]  It  seems  to 
have  been  the  theory  of- the  trial  court  tbat 
evidence  of  the  sale  was  Inadmissible  be- 
cause it  was  made  after  tbe  suit  was  com- 
menced. Evidence  of  the  sale  and  the  dispo- 
sition of  tbe  cows  thereunder  was  admissible, 
and  served  to  characterize  the  original  seizure 
and  levy  by  the  sheriff.  If  the  sale  was 
wrongful,  tbe  levy  and  seizure  were  wrong- 
ful. 

[4]  We  think,  also,  tbat  when  a  sheriff 
levies  an  execution  on  the  right  and  interest 
of  a  pledgor  or  mortgagor  in  pledged  or 
mortgaged  property,  his  return  and  notice  of 
sale  should  not  merely  state  tbat  be  bas 
levied  on  the  right  and  interest  of  the  mort- 
gagor, but  should  make  it  clear  tbat  tbe 
property  Is  mortgaged  or  pledged  property. 
The  mere  words  "right,  title,  and  Interest" 
do  not  convey  any  notice  that  the  property 
is  mortgaged  or  pledged,  or  that  the  debtor 
has  such  a  limited  right  or  interest  In  tbe 
property  as  the  mortgagor  In  a  chattel  mort- 
gage usually  has. 

[5]  The  trial  court  was  clearly  In  error  in 
excluding  from  evidence  tbe  aflSdavit  and  no- 
tice of  claim  served  by  the  plaintiff  on  the 
sheriff  after  the  seizure.  It  was  not  neces- 
sary to  plead  a  demand  and  refusal  In  the 
complaint  Tbe  complaint  alleged  a  wrong- 
ful conversion  by  the  sheriff,  and  this  could 
be  shown,  either  by  evidence  of  demand  anJ 
refusal,  or  by  evidence  of  a  wrongful  sale 
and  disposition  of  the  property. 

The  verdict  for  the  defendants  was  not 
sustained  by  the  evidence,  and  a  new  trial 
should  have  been  granted. 

Order  reversed. 


VIRTUE  V.  CREAMERY  PACKAGE  MFG. 

CO.  et  al.  (DEEG,  Intervener). 
(Supreme  Court  of  Minnesota.    April  13,  1911.) 

(Syttabui  &v  <ke  Ootirt.} 
Patents    (J    216*)  — Appeal    aitd    Ebbor   (i 
1176*)— Disposition    of   Oaus*— DiBEcnoa 
OF    JuDOMBNT  —  AiTnoM  — Damages  — EVI- 
DENCE. 

In   this  an  action  for  damages  alleged  t« 
have  been  caused  by  the  fraudnlent  withboldinic 


•For  otlter  case*  ue  sun*  topio  and  lection  NUMBBK  1b  D«o.  Dig.  ti  Am.  Vlg.  K«y  No.  Bariaa  It  Bsp'r  ladaua 


Digitized  by 


Google 


MIIUL) 


VIKTDI!  V.  CBEAMEBT  PACKAGE  MFG.  CO. 


997 


for  three  years  from  the  market  of  a  machine 
involving  a   patented   device,    and   thereby   de- 

S riving  the  owners  of  the  beneficial  use  of  such 
evlce,  the  evidence  failed  to  establish  that  the 
patented  device  was  of  practical  or  commercial 
value,  and  failed  to  establish  a  fraudulent  pur- 
pose to  withhold  the  same  from  the  market. 
The  evidence  on  these  points  so  appearing  after 
two  trials,  the  defendant  is  entitled  to  judg- 
ment. 


1176.»] 

Appeal  from  District  Court,  Steele  Coun- 
ty ;  Thomas  S.  Buckliam,  Judge. 

Action  by  Dennis  B.  Virtue  against  tbe 
Oeamery  Package  Manufacturing  Company 
and  others,  in  which  Martin  Deeg  intervened. 
Verdict  for  plaintiff,  and  defendant  com- 
pany appeals  from  an  order  dmylng  its  mo- 
tion for  judgment,  and  plaintiff  and  inter- 
vener separately  appeal  from  an  order  grant- 
ing a  new  triaL  Order  denying  motion  for 
Judgment  reversed,  and  Judgment  directed 
for  defendant. 

Cohoi,  Atwater  &  Shaw,  for  Oeamery 
Package  Mfg.  Co.  Leach  &  Relgard,  for  Vir- 
tue and  Deeg. 

SIMPSON,  J.  January  22,  1900,  tbe  plain- 
tiff and  intervener  entered  into  a  contract 
with  the  defendant  company  and  the  Gor- 
nlBh,  Curtis  ft  Greene  Manufacturing  Com- 
pany, of  Ft.  Atkinson,  Wis.  By  the  terms  of 
this  contract  plaintiff  and  intervener  gave 
said  companies,  for  a  term  of  three  years,  the 
exclusive  right  to  make  and  sell  a  patented 
combined  chum  and  butter  worker,  and  In 
consideration  thereof  the  said  companies 
agreed  to  manufacture  and  sell  such  chums 
and  pay  the  plaintiff  and  Intervener  a  roy- 
alty thereon.  The  Cornish,  Curtis  &  Greene 
Manufacturing  Company  was,  at  the  time  the 
contract  was  entered  into,  a  name  used  by 
the  defendant  company,  the  corporation 
tlieretofore  organized  under  that  name  hav- 
ing ceased  to  do  business  as  an  independent 
company.  After  the  execution  of  tbe  con- 
tract, under  the  supervision  and  direction  of 
the  Intervener,  a  combined  chum  and  butter 
worker  was  constructed  by  the  defendant 
It  was  placed  in  a  creamery  to  be  tested. 
Upon  the  test  the  Important  part  of  the  me- 
chanical device  designed  to  reverse  the  move- 
ment of  the  butter  working  rollers,  being  the 
part  specifically  covered  by  the  patent  re- 
ferred to—the  segmental  rack — broke,  pre- 
venting the  further  operation  of  the  chum. 
Thereafter  no  other  chum  was  constructed 
by  the  defendant  company  under  this  patent. 
In  1902  or  1903  plaintiff  and  Intervener,  on 
their  own  account  and  In  their  own  factory, 
constructed  a  chum  and  butter  worker  un- 
der tbe  Virtne-Deeg  patent  Upon  the  test 
of  this  chum  the  same  mechanism  broke  that 
bad  proved  insufficient  in  the  chum  made  by 
defendant.     A  heavier  mechanism  was  then 


put  on  by  the  plaintiff,  and  thereafter  the 
chum  was  operated  successfully  for  three 
months.  At  the  end  of  the  three  months  the 
plaintiff  replaced  this  chum — which  was  not 
thereafter  used — with  one  operated  by  a  dtt- 
ferent  mechanism,  upon  which  plaintiff  and 
one  Hagedom  had  secured  a  patent  during 
the  term  of  the  contract  with  defendant 
After  the  expiration  of  the  three-year  period 
covered  by  the  contract  above  referred  tfi, 
and  up  to  the  time  this  suit  was  brought,  a 
period  of  more  than  five  years,  no  other 
chums  of  the  kind  referred  to  in  the  contract 
with  the  defendant  company  were  made  \ff 
either  the  plaintiff  or  the  intervener,  nor  w&s 
any  effort  thereafter  made  by  either  of  thCm 
to  procure  the  manufacture  or  sale  of  these 
chums  by  any  other  company. 

This  action  is  one  In  which  the  plaintiff 
and  intervener  seek  to  recover  the  damages 
caused  to  them  by  their  being  deprived  of  the 
use  and  benefit  of  their  said  patent  for  the 
three  years  covered  by  the  contract  The 
complaint  alleges  that  the  defendant  com- 
pany, with  the  fraudulent  Intent  not  to  per- 
form its  contract,  and  thereby  to  keep  this 
chum  out  of  tbe  market,  induced  the  plain- 
tiff and  intervener  to  enter  Into  tbe  above 
contract  by  falsely  representing  that  the  Cor- 
nish, Curtis  &  Greene  Manufacturing  Oom- 
pany  was  manufacturing  and  selling  chums, 
had  a  large  plant  snd  was  in  position.^ 
get  one-third  of  the  chum  trade,  and  that  it 
would  thereby  pvt  the  chum  in  competitibn 
with  all  other  chums  and  butter  woibers, 
and,  further,  that  tbe  defendant  company  did 
not  manufacture  and.  sell  tbe  chums,  as 
agreed,  or  attempt  so  to  do.  On  the  trial  it 
appeared  that  the  defendaht  owned  tbe  plant 
operated  under  the  name  of  the  Cornish, 
Curtis  &  Greene  Manufacturing  Company,  M 
well  as  a  plant  operated  under  the  name  of 
the  Fargo  Company,  and  bad  a  large  trade 
in  combined  chums  and  butter  workers. 
The  case  has  been  twice  submitted  to  a_Jnry 
— tbe  first  time  as  an  action  for  breach  of 
contract  A  verdict  then  returned  was  set 
aside,  on  the  ground  that  the  evidence  was 
insufficient  to  sustain  the  verdict  and  a 
new  trial  was  granted.  Upon  the  second 
trial,  tbe  plaintiff  and  Intervener  so  electing, 
the  case  was  tried  and  submitted  as  an  ac- 
tion for  fraud.  The  plaintiff  had  a  verdict 
The  defendant  made  alternative  motions  for 
Jndgnnent  or  a  new  trial.  The  case  Is 
brought  to  this  court  on  tbe  defendant's 
appeal  from  an  order  made  denying  its 
motion  for  Judgment,  and  on  the  separate 
appeals  by  the  plaintiff  and  the  intervener 
from  an  order  made  granting  a   new  trial. 

The  damages  which  are  sought  to  be  re- 
covered In  this  action  resulted.  If  at  all,  to 
tbe  plaintiff  and  Intervener  by  their  being 
deprived  of  the  beneficial  use  of  a  valuable 
device  and  machine.  This  places  on  th&a, 
at  the  outset,  tbe  burden  of  establishing  fhe 


•For  other  cases  see  lam*  topic  and  lecUoa  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Kay  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


130  NORTHWBSTBRN  RBPORTEB 


(Minn. 


Talne  of  the  devloe  and  the  machine  con- 
stracted  tliereander.  The  facts  stated  tend 
strongly  to  show  ttiat  such  device  and  ma- 
chine had  no  practical  or  commercial  ralue. 
The  macliine  made  at  defendant's  factory, 
according  to  the  patterns  and  under  the  <U- 
rectlon  of  the '  intervener,  as  the  evidence 
(dearly  shows,  broke  on  its  first  test  The 
intervener,  one  of  the  patentees,  decided, 
and  so  informed  defoidant,  that  the  seg- 
mental gear,  the  important  feature  of  the 
patented  device,  "wasn't  really  the  right 
drive  to  oeverset  the  rolls — it  is  too  slow — 
takes  too  much  of  a  strain,"  and  he  recom- 
mended the  construction  of  a  machine  with 
a  beveled  gear,  this  being  a  device  wholly 
different  from  the  patented  one  specified  in 
the  contract  Soon  after  the  making  of  the 
contract,  both  the  plaintiff  and  intervener 
occupied  themselves  in  planning  other  and 
different  devices  for  doing  the  required 
work  of  a  combined  chum  and  butter  work- 
er. The  plaintiff,  in  1902,  during  the  term 
of  the  contract,  liad  put  out  a  different 
machine  under  the  Ylrtue-Hagedom  patent, 
and  has  manutectured  and  sold  other  chums 
and  butter  workers.  The  intervener  had 
made  several  machines  with  a  beveled  gear 
and  hand  reverse  of  the  butter  working 
rolls,  and  at  the  time  of  the  trial  was  about 
to  apply  for  a  patent  on  an  automatic  re- 
Terse  in  connection  with  a  beveled  gear. 
Neither  by  sales  of  machines  built  under  the 
Virtue-Deeg  patent,  nor  by  the  continued  use 
•f  any  such  machines,  nor  by  any  sale  of 
the  patent  right,  has  any  practical  or  com- 
mercial yalue  been  fhown  in  the  Virtue- 
Deeg  patent 

.  Under  these  conditions,  expert  evidence 
that  the  combined  churn  and  butter  worker 
operated  by  this  patented  device  was  of 
great  value,  while  competent,  was  necessari- 
ly largely  uncertain  and  conjectural.  The 
proven  treatment  by  the  plaintiff  and  inter- 
vener of  this  device  impeached  their  testi- 
Biony  that  the  machine  was  in  fact  of  prac- 
tical or  commercial  value.  Three  months' 
successive  use  of  the  machine  by  plaintiff 
after  the  strengthening  of  the  segmental 
gear,  in  view  of  its  subsequent  abandon- 
ment, does  not  tend  to  show  that  It  was 
equal  or  superior  to  the  other  designs  of 
churns  and  butter  workers  that  were  in  gen- 
eral use  throughout  the  country.  The  evi- 
dence submitted,  failing  to  establish  any 
practical  or  commercial  value  of  the  pat- 
ented device,  did  not  establish  any  basis  for 
an  award  of  damages  in  the  case.  A  ver- 
dict that  is  arrived  at  by  following  im- 
probable testimony  Into  the  realm  of  un- 
certainty find  speculation,  and  ignoring  the 
clearly  established  decisive  facts  In  the  case, 
must  be  set  aside. 

WitMn  the  issues  made  in  this  case,  the 
repre;sentations  as  to  the  independent  posi- 
tion of  the  Cornish,  Curtis  &  Greene  Manu- 
facturing Company,  the  size  of  its  plant, 
and  its  ability  to  control  trade — in  view  of 


the  conceded  fact  that  the  d^oidant  com- 
pany, which  also  executed  the  contract  was 
in  a  position  equal  or  more  favorable  as  to 
abUlty  in  these  respects  than  the  other  com- 
pany was  represented  to  be — would  only  be 
material  if  connected  with  a  purpose  on  the 
part  of  the  defendant  not  to  posh  the  sale 
of  the  machine,  but  to  withhold  it  from  the 
market.  Such  an  intent  Is,  therefore,  an 
essential  element  in  the  fraud  charged.  As 
stated,  upon  the  trial  it  appeared  that  the 
defendant  company  was  interested  in  and 
selling  other  types  of  machines,  and  that  it 
failed  to  push  the  manufacture  and  sale  of 
the  Virtue-Deeg  machine,  and  it  Is  claimed 
that  from  this  evidence  such  fraudulent  in- 
tent may  be  inferred.  But  it  is  apparent 
that  the  value  of  this  proof  depends  upon  the 
question  whether  the  Virtue-I>eeg  machine 
was  equal  or  superior  to  other  types  of  ma- 
chines, and  had,  therefore,  a  commercial 
value.  The  evidence  establishes  that  the 
machine  constructed  in  defendant's  factory, 
according  to  plaintiff's  and  Intervener's  plans 
and  direction,  broke  when  tested.  While  the 
contract  with  defendant  contemplated  the 
correction  of  weak  parts  which  might  devel- 
op In  the  machine,  the  defendant  does  not  in 
terms,  undertake  to  originate  or  design  such 
corrections.  Nor  does  the  contract,  fairly  con- 
strued, place  such  duty  on  the  defendant 
company.  The  failure  of  the  defendant  com- 
pany to  make  and  sell  the  machine  under  its 
contract  is  so  fully  accounted  for  by  the 
defects  in  and  failure  of  the  machine  con- 
structed under  the  direction  of  the  plaintiff 
and  intervener  that  no  inference  of  a  fraud- 
ulent purpose  to  withhold  the  machine  from 
the  market  can  be  drawn  therefrom.  The 
trial  court  rightly  determined  that  the  evi- 
dence did  not  establish  such  fraudulent  pur- 
pose. 

Clearly  there  was  ground  for  the  trial 
court's  order  granting  a  new  trial,  if  the  de- 
fendant was  not  entitled  to  Judgmoit  The 
motion  of  defendant  for  Judgment  notwith- 
standing the  verdict  raises  a  closer  question: 
but  the  case,  as  presetted,  within  the  rule 
announced  in  Crulkshank  t.  8t  Paul  Fire  & 
MarUie  Ins.  Co.,  75  Minn.  266,  77  N.  W.  95a 
entitled  defendant  to  that  relief.  The  case 
has  been  twice  tried.  After  the  first  trial. 
the  verdict  was  set  aside  because  not  Justified 
by  the  evidence,  and  in  his  memorandum  the 
exact  point  at  which  the  evidence  failed  is 
indicated  by  the  trial  Judge  as  follows:  "In 
the  absence  of  a  substantial  showing  that 
the  chum  in  question  was  a  valuable,  mar- 
ketable machine,  that  would  have  won  its 
way  in  competition  with  numerous  other 
chums  already  having  an  established  reputa- 
tion, there  was  no  sufficient  basis  for  any 
Intelligent  computation  of  damages  for  de- 
fendant's failure  to  put  it  on  the  market" 

Upon  the  second  trial  the  evidence  again 
failed  to  establish  that  the  machine  had 
commercial  value,  and  principally  because  of 
such  failure  a  case  of  fraud  was  not  made. 
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Upon  this  point  tbe  evidence  Is  snbstantlallr 
conclusive  against  the  case  sought  to  be 
made  by  plaintiff  and.  Intervener.  It  is  not 
suggested  that  any  different  case  can  be 
made  on  another  trial.  It  appearing  from 
the  evidence  that  the  cause  of  action  sought 
to  be  made  cannot,  in  point  of  substance,  be 
established,  the  defendant  should  have  judg- 
ment 

Tbe  order  denying  tbe  motion  of  defendant 
Creamery  Package  Manufacturing  Company 
for  Judgment  is  reversed,  and  the  case  re- 
manded, with  instructions  to  the  lower  court 
to  vacate  the  order  granting  a  new  trial  and 
to  cause  judgment  to  be  entered  for  defend- 
ant 


STATE  ex  rel.  MBTCALF  v.  BAKER. 
(Supreme  Court  of  Minnesota.    April  21,  1911.) 

(ByOaiut  ty  the  Court.) 

1.  Statdtes   (I   102*)  —  Rkfkal  — MoDincA- 

TION. 

State  ex  rel.  v.  Peter,  101  Minn,  463,  112 
N.  W.  866,  to  the  effect  that  a  special  statute 
will  not  be  construed  as  repealed  or  modified 
by  a  subsequent  general  act,  unless  the  intent 
to  repeal  or  alter  tbe  special  law  is  manifest, 
followed  and  applied. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  236-237;    Dec.  Dig.  f  162.»] 

2.  Justices  of  the  Peace  (§  32*)— Jubisdio- 
TiON— Repeal  ov  Statute. 

Chapter  348,  Laws  1909  (Rev.  Laws  Supp. 
1909.  I  3894),  held  not  to  have  repealed  or 
modified  the  prior  special  laws  creating  justice 
courts  within  and  for  the  city  of  St  Paul. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  32.*] 

Application  by  the  State,  on  the  relation 
of  Florence  Metcalf,  for  a  writ  of  prohibi- 
tion against  F.  E.  Baker.  Writ  discharged, 
find  proceedings  dismissed. 

Lloyd  Peabody,  for  relator.  A  G.  Wedge 
<0'BrIen,  Young  &  Stone,  of  counsel),  for  re- 
spondent 

BROWN,  J.  By  chapter  211,  Sp.  Laws 
1876,  chapters  369  and  403,  Sp.  liaws  1889, 
provision  was  made  for  a  certain  number  of 
justices  of  the  peace  for  tbe  city  of  St.  Paul. 
These  statutes  have  not  been  repealed,  and 
are  now  in  full  force  and  effect.  They  were 
Incorporated  in  the  home  rule  charter  of  tbe 
city  of  St  Paul  in  1900.  Since  the  enact- 
ment of  tbe  statutes,  justices  of  the  peace 
have  regularly  been  elected,  and  have  quali- 
fied and  exercised  their  jurisdiction  within 
the  limits  of  the  city.  Respondent  herein 
was  so  elected  and  qualified,  and  now  exer- 
cises the  jurisdiction  conferred  upon  him. 
In  January,  1911,  he  entertained  Jurisdiction 
of  a  civil  action  brought  against  relator,  tbe 
summons  lu  which  was  served  within  the 
city,  and  rendered  a  Judgment  against  her. 
He  now  threatens  to  issue  an  execution  up- 
on said  judgment  and  relator  sued  out  a 


writ  of  prohibition  to  restrain  and  enjoin 
him  from  so  doing.  In  answer  to  tbe  writ 
In  this  court  respondent  asserts  his  Jurisdic- 
tion In  the  matter,  and  prays  that  the  writ 
be  discharged. 

No  question  was  raised  on  tbe  argument 
whether  prohibition  was  the  proper  remedy 
In  such  a  case,  and  we  therefore  do  not  con- 
sider it  disposing  of  the  case  upon  the  merits. 

It  Is  contended  by  relator  tiiat  respondent 
had  no  authority  to  entertain  Jurisdiction  of 
the  particular  action,  because  the  summons 
therein  was  served  within  the  city.  Reliance 
in  support  of  this  contention  is  bad  upon 
chapter  348,  Laws  1969  (Rev.  Laws  Supp. 
1909,  I  3894),  which  provides  as  foUows: 
**No  justice  of  the  peace  shall  Issue  any  sum- 
mons, or  other  process  In  a  dvU  action  to  be 
served  In  any  city  having  a  population  of 
two  hundred  thousand  or  over,  except  exe- 
cutions upon  existing  Judgments,  and  serv- 
ice of  summons  In  accordance  with  the  pro- 
visions of  section  3973,  Revised  Laws  1905, 
and  other  service  of  such  process  made  with- 
in any  such  city  shall  be  void." 

We  are  of  the  opinion,  and  so  bold,  that 
this  statute,  though  quite  general  in  its  terms, 
has  no  application,  properly  construed,  to 
justices  of  the  peace  within  the  city  of  St 
Paul,  and,  further,  that  It  was  not  tbe  inten- 
tion of  the  Legislature  by  its  enactment  to 
repeal  or  modify  tbe  special  acts  creating 
justice  courts  in  the  city.  The  original  stat- 
ute upon  this  subject  and  of  which  the  law 
of  1909  was  a  re-enactment  was  chapter  345, 
Laws  1901.  That  statute,  like  the  act  of 
1909,  provided  that  no  justice  of  the  peace 
should  issue  any  summons  or  other  process 
to  be  served  within  a  city  having  a  popula- 
tion of  200,000  or  over,  and  declared  every 
such  service  null  and  void.  It  is  conceded 
that  tbe  statute,  when  originally  enacted,  ap- 
plied only  to  the  city  of  Minneapolis,  for  It 
was  then  the  only  city  tn  the  state  having 
the  designated  population.  It  was  not  in- 
tended by  the  Legislature  that  It  should  ap- 
ply to  justices  wlthlu  that  city,  for  there 
were  then  no  justice  courts  therein.  They 
were  abolished  two  years  prior  to  Its  enact- 
ment Chapter  3S0,  Sp.  Laws  1899.  The 
apparent  purpose  of  the  act  therefore,  was 
to  prevent  justices  outside  that  dty  from  Is- 
suing process  to  be  served  within  the  city. 
It  could  not  in  view  of  the  facts  surround- 
ing Its  enactment,  have  been  construed  oth- 
erwise, had  the  question  been  raised  at  tbe 
time,  and  It  is  doubtful  whether  Its  re-en- 
actment in  1909  gave  it  greater  or  an  en- 
larged scope  or  operation. 

[1]  And,  again,  we  are  clear  that  the  en- 
actment of  tbe  statute  In  1909  should  not 
be  construed  as  a  repeal  or  modification  of 
the  special  statutes  creating  justice  courts 
for  the  city  of  St  Paul.  That  such  was  the 
purpose  of  the  statute  Is  made  at  all  plausi- 
ble only  by  strained  Inference,  and  not  from 
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anything  contained  In  Its  language,  or  in  the 
history  of  Its  enactment  It  contains  no 
clause  repealing  "acts  or  parts  of  acts  Incon- 
sistent therewith,"  and  we  apply.  In  constru- 
ing It,  the  rule  laid  down  In  State  ex  rel.  t. 
Peter,  101  Minn.  463,  112  N.  W.  866.  It  was 
there  said,  quoting  from  1  Sutherland  on  St. 
Const.  274 :  "A  special  statute  providing  for 
a  particular  place,  or  applicable  to  a  par- 
ticular locality.  Is  not  repealed  by  a  statute 
general  In  Its  terms  and  application,  unless 
the  Intention  of  the  Legislature  to  repeal  or 
alter  the  special  law  is  manifest,  although 
the  terms  of  the  general  act  would,  taken 
strictly  and  but  for  the  special  law,  include 
the  case  or  cases  provided  for  by  It"  As  al- 
ready pointed  out.  Justice  courts  for  the  city 
of  St.  Paul  were  provided  for  by  special 
laws,  and  those  laws  were  carried  forward  and 
Incorporated  in  the  home  rule  charter  of  the 
city  In  1900.  The  acts  so  creating  the  courts 
defined  their  Jurisdiction  and  limited  their 
authority  to  civil  actions  and  proceedings. 
This  necessarily  included  the  right  to  Issue 
process  to  be  served  within  the  city.  The 
act  In  question  In  no  way  refers  to  these 
courts.  It  had  no  application  to  them  when 
originally  enacted,  or  when  re-enacted  In 
1909,  for  St  Paul  had  not  then  the  designat- 
ed population  of  200,000. 

If  the  Legislature  had  Intended  to  deprive 
these  courts  of  their  jurisdiction  In  whole  or 
In  part,  It  would  have  been  a  very  easy  mat- 
ter to  have  been  spedflc,  and  effected  that 
result  In  plain  language.  It  was  held  In 
State  V.  Archibald,  43  Minn.  328,  45  N.  W. 
606,  that  to  Justify  a  court  In  holding  that 
an  act  of  the  Legislature  Is  repealed  by  one 
subsequently  passed.  It  must  appear  that  the 
later  provision  Is  clearly  In  hostility  to  the 
former.  And  "If  by  any  reasonable  construc- 
tion the  two  statutes  may  stand  together, 
they  mnst  so  stand."  Construing  the  stat- 
ute in  question  In  the  light  of  Its  original 
and  only  purpose,  namely,  to  exclude  the  ex- 
ercise within  the  cities  designated  of  Justice 
court  Jurisdiction  by  outside  Justices,  It  fol- 
lows that  there  is  no  such  conflict  as  to  Jus- 
tify the  conclusion  that  the  Legislature  in- 
tended to  repeal  or  modify  the  special  laws. 
This  construction  is  not  only  reasonable,  but 
at  the  same  time  avoids  an  intolerable  con- 
dition certain  to  arise  if  relator  be  sustained. 
And  that  is  this:  The  Justice  courts  of 
St  Paul  remain  intact  The  justices  may  ex- 
ercise their  Jurisdiction,  if  their  process  be 
not  served  within  the  city.  If  the  olBcer 
having  writs  for  service  be  on  guard  and 
discover  the  unsuspecting  citizen  beyond  the 
limits  of  the  city,  service  may  be  made  and 
the  trial  proceed  before  the  justice  within 
the  city.  An  intention  to  create  a  situation 
so  absurd  should  not  be  attributed  to  the 
Legislature.  But  such  is  the  result  If  re- 
lator's contention  be  sustained.  We  prefer 
the  more  reasonable  view  that  the  Legisla- 


ture intended  the  statute  to  apply  to  out- 
side Justices  only — its  original  purpose  and 
effect 

The  case  of  State  ex  reL  r.  Snlll>    ■ 
Minn.  283,  64  N.  W.  813,  Is  not  in  . 
with  this  conclusion.    It  appears  in  thi 
that  special  laws  had  been  enacted  fix) 
compensation  of  Jurors  for  Ramsey  c 
A  later  general  statute  prescribed  a  di         at 
compensation,  and  was  quite  specific  -u  its 
application  to  Jurors  In  attendance  ui>on  any 
of  the  courts  of  the  state.    The  statute  also 
expressly  repealed   all  other  acts  or  parts 
of  acts  Inconsistent  with  Its  provisions.     Xo 
such  repealing  clause  was  made  a  part  of 
the  statute  Involved  In  the  case  at  bar.     Tbe 
intention  to  enact  a  uniform  law  applicable 
alike  to  all  jurors  was  manifest  In  tliat  case. 

[2]  Our  conclusion,  therefore.  Is  that  chap- 
ter 348,  Laws  1909,  In  no  way  repealed  or 
modified  the  prior  special  laws  creating  Jus- 
tice courts  in  the  city  of  St  Paul,  In  view 
of  which  it  becomes  unnecessary  to  consider 
the  further  contention  of  respondent  that  the 
statute  in  question  is  unconstitutional  be- 
cause of  improper  classiflcation. 

Writ  dlsdiarged,  and  proceedings  dlsmissedL 


In  re  JAMIBSON  et  aL 

JAMIESON  et  al.  v.  RAMSEST  <X)TJNTY. 

(Supreme  Court  of  Minnesota.    April  28, 1911.) 

(Syllahui  iy  the  Court.) 
HioHWATS  (I  77*)  —  VACAnoN  —  DiBcarnoK 
OF  Court— Pboceedings  to  Vacate  High- 
way—Right   OF   County   Authobities   to 
BE  Heard. 

Appellants  secured  a  judgment  no  one  op- 
posing, vacating  a  public  street,  under  tbe  pro- 
visions of  Laws  1909,  c.  503.  The  trial  court 
on  motion  of  the  respondent  county,  ordered 
tile  jud'gment  vacated,  and  permitted  the  county 
to  answer.  Record  considered,  and  held,  that 
the  county  had  a  right  to  be  beard  on  the 
question  of  the  vacation  of  the  street  that  the 
order  was  u  matter  within  the  discretion  of 
the  trial  court,  and  that  it  was  correctly  ex- 
ercised. 

[Ed.  Note.— For  other  cases,  see  Hifhwajt, 
Cent  Dig.  a  263-276;   Dec  Dig.  {  77.*J 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  George  L.  Bunn,  Judge. 

Application  by  M.  B.  Jamieson  and  others 
to  vacate  a  certain  street  There  was  a  judg- 
ment vacating  the  street  which  was  set  aside, 
and  applicants  appeal.    Affirmed. 

F.  B.  Baker  and  Lloyd  Peabody,  for  appel- 
lants. Richard  D.  O'Brien  and  Patrick  J. 
Ryan,  for  respondent 

START,  C.  J.  The  appellants  herein  filed 
In  the  district  court  of  the  county  of  Ramsey 
their  application  for  the  vacation  of  a  po^ 
tion  of  Lake  avenue  In  Shady  Side  addition 
to  Bald  Eagle,  in  tbe  county  of  Ramse.T. 
The  application  was  made  pursuant  to  Laws 
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1909,  c.  603  (section  8369,  R.  L.  Stipp.  1909). 
The  only  provision  In  the  statute  for  notice 

.irlng   la   this:     "The   petitioner   shall 

>  itwo  weeks'  publication  to  be  at  least 

'jsys  before  the  term  at  which  it  shall 

; )  ««rd."     Publication  of  what,  and  how? 

.'.  r.uippellants  caused   a  notice  that  tbey 

•);  apply  for  a  vacation  of  the  street  to 

tta!> .  fistrict  court  of  the  county  of  Ramsey 

at  a  i  special  term  thereof  on  February  19, 

1910,  to  be  published  in  the  Twin  City  Guard- 
Ian,  a  weekly  newspaper,  on  January  22d 
and  January  29th.  No  other  notice  was  giv- 
en. No  one  appeared  on  the  day  named  In 
the  notice  In  opposition  to  the  application. 
The  trial  court,  after  hearing  the  matter,  di- 
rected that  Judgment  be  entered  vacating  the 
street.  It  was  so  entered  on  February  28, 
1910.  Thereafter  the  county  attorney  of  the 
county  of  Ramsey,  by  direction  of  its  board 
of  county  commissioners,  duly  gave  notice 
that  on  May  21,  1910,  he  would  move  the 
court  to  set  aside  the  Judgment  vacating  the 
street  and  for  leave  to  answer  on  behalf  of 
the  county.  A  copy  of  the  proposed  answer 
was  served  with  the  motion  papers.  The 
trial  court,  after  hearing  the  motion  on  the 
merits  and  on  July  6th,  made  its  order  grant- 
ing the  motion,  from  which  the  appellants 
appealed. 

Tbey  here  urge  two  general  reasons  why 
the  order  should  be  reversed:  (1)  The  court 
had  Jurisdiction  to  enter  the  Judgment,  and 
It  is  valid.  (2)  The  county  was  not  a  party 
to  the  proceedings,  hence  it  was  not  aggriev- 
ed by  the  Judgment,  and  had  no  right  to 
make  the  motion;  and,  further,  the  court  had 
no  discretion  in  the  premises,  but,  if  It  were 
otherwise,  the  showing  by  the  county  was  not 
sufficient  to  Justify  the  order  vacating  the 
Judgment. 

1.  It  is  not  entirely  clear  that  the  trial 
court  acquired  Jurisdiction  to  vacate  the 
street  The  original  section  3369,  R.  L.  1905, 
provided  that:  "The  petitioner  shall  cause 
two  weeks  (published  and  posted  notice  of 
such  application  to  be  given,  the  last)  pub- 
lication to  be  at  least  ten  days  before  the 
term  at  which  It  shall  be  beard."  The 
words  we  have  Inclosed  In  parentheses  are 
omitted  in  the  statute  as  amended  by  Laws 
1909,  c.  603.  The  omission  was  evidently  due 
to  a  mistake  in  copying  the  original  section, 
as  the  sole  purpose  of  the  amendment  seems 
to  have  been  to  add  a  proviso  excepting  cer- 
tain villages  and  cities  from  the  operation  of 
the  act.  In  view  of  this,  it  would  seem  that 
either  the  provision  in  the  amendment  requir- 
ing "two  weeks  publication:'  should  be  con- 


strued as  requiring  two  weeks  published  no- 
tice of  such  application,  as  did  the  section 
before  it  was  amended,  or  that  the  provision 
should  be  held  void  for  uncertainty.  How- 
ever this  may  be,  we  assume,  for  the  purpos- 
es of  this  appeal  only,  that  tiie  court  had  Ju- 
risdiction to  enter  the  Judgment 

2.  This  is  not  an  ordinary  action  In  per- 
sonam, but  a  special  proceeding  in  the  nature 
of  an  action  In  rem ;  hence  the  fact  that  the 
county  was  not  named  as  a  party  to  the  pro- 
ceeding is  not  material.  No  adverse  parties 
are  named  in  the  petition  or  notice,  nor  was 
it  necessary  to  do  so.  The  right  to  appear 
and  be  heard  on  the  question  of  vacating  the 
street  is  not  limited  to  those  who  own  or 
occupy  land  which  would  be  affected  there- 
by. The  provision  of  the  statute  as  to  such 
owners  is  intended  to  enable  them  to  appear, 
be  heard,  and  claim  damages,  but  not  to  pre- 
vent the  official  representatives  of  the  public 
from  appearing  and  opposing  the  vacation. 
Any  other  construction  of  the  statute  would 
result  In  most  serious  consequences  to  pub- 
lic interests;  for  if  only  the  petitioners  and 
landowners,  whose  land  is  affected  by  the  va- 
cation, can  be  heard,  then  they  may,  by  col- 
lusion, mislead  the  court  and  secure  the  clos- 
ing of  important  public  thoroughfares,  leav- 
ing the  public  remediless.  We  hold  that,  if 
the  facts  alleged  in  the  motion  papers  and 
the  proposed  answer  of  the  county  are  true, 
it  had  a  right  to  appear  and  be  heard  on  the 
hearing  of  the  petition  to  vacate  the  street, 
and  that  whether  or  not  the  Judgment  shoidd 
be  vacated,  and  the  county  be  permitted  to 
answer  the  petition,  was  a  matter  resting  in 
the  sound  discretion  of  the  trial  court. 

This  leaves  only  the  question  whether  the 
discretion  was  properly  exercised.  It  ap- 
pears from  the  moving  papers  that  the  coun- 
ty acted  promptly  In  taking  steps  to  secure 
a  vacation  of  the  Judgment  when  it  learned 
that  the  street  had  been  vacated,  and,  fur- 
ther, that  a  county  highway  ends  where  the 
street  begins,  and  that  the  existence  of  the 
street  is  necessary  to  a  continuous  public  way 
to  the  shores  of  Bald  Eagle  Lake.  This 
claim  is  contested  in  the  opposing  affidavits 
on  behalf  of  appellants.  The  merits  of  the 
controversy  could  not  be  determined  on  the 
hearing  of  the  motion.  We  are  of  the  opin- 
ion that  the  showing  made  by  the  county 
was  amply  sufficient  to  call  for  the  exercise 
of  the  discretion  of  the  trial  court  In  the 
premises,  and  that  it  was  not  abused. 

Order  affirmed. 

BUNN,  J.,  took  no  part. 
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ASTELL  T.  AMERICAN  CENT.   INS.   CO. 

et  b1. 

(Supreme  Court  of  Minnesota.    April  21,  1911.) 

(Syllalut  Iv  the  Court.) 

Insubanob    (J    S70*)  —  Loss  —  Sbxjsotion    or 

Refebeb — Vauditt. 

The  selection  of  a  third  referee  by  the  two 
chosen  b^  the  insured  and  the  company,  under 
the  provisions  of  the  standard  policy  of  fire  in- 
surance, need  not  be  in  writing. 

The  evidence  in  this  case  sustains  the  finding 
of  the  trial  court  that  the  third  referee  was  se- 
lected. 

The  fact  that  the  two  referees,  after  orally 
agreeing  upon  and  selecting  the  third  referee, 
agree  to  thereafter  sign  a  writing  naming  the 
referee  so  selected,  does  not  show  that  the  oral 
selection  was  not  intended  to  be  definite  or 
final. 

The  third  referee  may  be  selected  before  the 
two  chosen  by  the  parties  have  qualified. 

[E]d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  %  1426;  Dec.  Dig.  {  670.*] 

Appeal  from  District  Court,  Washington 
County;  P.  H.  Stolberg,  Judge. 

Action  by  Rosalie  Astell  against  the  Amer- 
ican Central  Insurance  Company  and  others. 
Findings  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Af- 
firmed. 

Kerr  &  Fowler,  for  appellants.  H.  H.  GU- 
len,  for  respondent 

BUNN,  3.  Plaintiff  was  the  owner  of  a 
laundry  in  Stillwater,  and  each  defendant  Is- 
sued to  her  its  policy  of  insurance  against 
loss  or  damage  by  fire  to  the  fixtures,  ma- 
chinery, and  furniture  in  the  laundry.  While 
the  policies  were  in  force  a  fire  occurred, 
causing  loss  and  damage  to  the  property. 
Plaintiff  made  and  served  notice  of  loss. 
Thereafter  plaintiff  and  defendants  under- 
took to  adjust  the  loss,  but  failed  to  agree, 
and  on  December  13,  1909,  agreed  to  refer 
the  amount  of  such  loss  to  referees,  under 
the  proYlsions  of  the  policies.  Plaintiff  se- 
lected one  referee,  and  defendants  another, 
and  these  two  were  to  select  a  third.  This 
submission  agreement  was  in  writing.  The 
referees  so  chosen  did  not  agree  upon  the 
third  arbitrator  before  January  3,  1910,  and 
the  chief  point  of  controversy  is  whether 
they  did  or  did  not  agree  upon  the  third  ref- 
eree on  this  day;  plaintiff  contending  that 
there  was  an  oral  agreement  selecting  E.  H. 
Tnyte,  and  defendants  claiming  that  there 
was  no  such  agreemmt  It  Is  admitted  that 
there  was  never  any  selection  In  writing. 
Hollihan,  the  referee  named  by  plaintiff,  and 
Payte,  after  notice  to  defendants  and  to 
Webster,  the  referee  named  by  defendants, 
of  the  time  and  place  of  meeting,  met,  ap- 
praised the  loss,  and  made  an  award.  De- 
fendants and  Webster  toolc  no  part  in  the 
hearing,  and  Webster  did  not  sign  the  award. 
Defendants  protested  against  the  action  of 
Hollihan  and  Payte,  insisted  that  the  third 


referee  bad  neT»  been  selected,  demanded  a 
further  submission,  and  offered  to  leave  the 
selection  of  the  third  referee  to  the  court 
Plaintiff  declined  to  enter  into  a  new  sub- 
mission, or  to  permit  the  court  to  name  the 
third  referee,  but  Insisted  upon  the  validity 
of  the  award,  and  brought  this  action  against 
the  defendants  to  recover  from  each  Its  pro- 
portion thereof. 

The  trial  court  found  as  a  fact  that  Holli- 
han and  Webster  selected  and  agreed  upon 
Payte  as  third  referee.  Defendants  assail 
this  finding  as  not  sustained  by  the  evidence. 
They  claim  that,  even  if  there  was  an  oral 
agreement,  it  was  understood  that  Hollihan 
and  Webster  were  to  sign  a  writing  naming 
the  third  referee,  and  that  the  selection  was 
not  complete  or  final  until  the  writing  was 
signed.  They  also  make  the  point  that  the 
referees  named  by  the  parties  could  not  se- 
lect the  third  before  they  had  qualified  as 
referees. 

The  finding  of  the  court  that  the  oral 
agreement  was  made  cannot  be  distarbed. 
The  evidence  of  Hollihan  sustains  it 

There  Is  nothing  In  the  standard  poUcy  or 
In  the  statute  that  requires  the  selection  to 
be  in  writing,  and  we  find  no  ground  for 
holding  that  an  oral  selection  is  not  valid. 
This  is  not  analagous  to  a  case  where  the 
evidence  shows  that  the  parties  to  a  contract 
did  not  intend  their  oral  agreement  to  be 
final,  but  did  Intend  to  reduce  It  to  writing 
and  execute  It  The  mere  fact  that  the  ref- 
erees Intended  to  sign  a  writing  naming 
Payte,  in  accordance  with  their  oral  agree- 
ment, does  not  show  that  their  oral  selection 
was  not  intended  to  be  definite  and  finaL 
There  is  no  merit  In  the  point  that  the  ref- 
erees named  by  the  parties  could  not  select 
the  third  referee  before  they  had  qualified. 
The  fact  that  plaintiff,  In  tier  notice  of  loss, 
claimed  a  loss  much  less  than  the  amount  of 
the  award,  is  not  sufficient  to  prove  that  the 
award  was  void  because  excessive.  Defend- 
ants liad  the  right  to  try  out  any  question  of 
fraud  or  mistake  in  the  award,  but  did  not 
offer  evidence  on  this  issue. 

We  conclude  that  the  findings  of  fact  are 
sustained  by  the  evidence,  and  that  the  con- 
clusion of  law  that  plaintiff  was  entitled  to 
judgment  Is  sustained  by  the  facts  found. 

Order  affirmed. 


ANDERSON  v.  AMIDON. 
(Supreme  Court  of  Minnesota.    April  21,  191U 

(Byttcfbiu  hy  the  Court.) 
1.  Clubs    (|    5*)— Relatioit    or   Mbmbbis— 

CONTBACTS. 

The  relation  of  members  to  unincorporated 
social  clubs  and  societies  is  contractual,  and 
the  articles  of  association  or  by-laws  constitnt« 
the  terms  of  their  agreement 

[EM.  Note.— For  other  cases,  see  Clubs,  Cent 
Dig.  I!  3-4 ;   Dec.  Dig.  |  5.»] 
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2.  Olubb   (i  7*)— I>tn»  and   ABSSSSMBNTa— 

liiABiUTT  or  Meubebs. 

Provisiomi  of  the  articles  of  association  im- 
posing upon  members  tlie  payment  of  dues  and 
fissessments  at  stated  times,  and  subscribed  to 
t>y  tliem,  create  a  legal  obligation  upon  the 
part  of  each  member  to  pay  the  same,  so  long 
as  the  society  remains  a  going  concern  and  his 
membership  therein  continues. 

[Eld.  Note.— For  other  cases,  see  Clubs,  Gent 
Dig.  I  6;   Dec.  Dig.  i  7.*] 

"8.  Clubs  (f  7*)— Unpaid  DnEs  o»  Associa- 
tion—Assignment. 

Unpaid  dues  may  be  assigned  by  the  asso- 
ciation, and  the  assignee  thereof  may  maintain 
an  action  to  recover  the  same. 

[Ed.  Note.— For  other  cases,  see  Clubs,  Cent 
Dig.  J  6;    Dec.  Dig.  S  7.«] 

Appeal  from  DJatdct  Coort,  Traverse  Coun- 
ty;  S.  A.  Flaherty,  Judge. 

Action  by  V.  E.  Anderson  against  I*  H. 
Amidon.  A  Judgment  of  the  justice  of  tbe 
peace  in  favor  of  plaintiff  was  affirmed  In 
the  district  court,  and  defendant  appeals. 
Affirmed. 

CSiarles  E.  Houston  and  F.  W.  Murphy,  for 
appellant.    V.  E.  Anderson,  pro  se. 

BBOWN,  J.  This  action  originated  In  Jus- 
tice court,  where  plaintiff  had  Judgment 
Defendant  appealed  to  the  district  court  up- 
..on  questions  of  law  alone,  and  the  Judgment 
of  the  Justice  was  affirmed.  Defendant  then 
--appealed  to  this  court 

The  evidence  introduced  on  the  trial  be- 
fore the  Justice  and  returned  on  the  appeal 
justified  the  court  In  finding  the  following 
facts: 

The  Wheaton  Commercial  Club  is  an  unln- 
■corporated  association,  composed  of  tbe  dtl- 
.sens  and  business  men  of  the  village  of 
'Wheaton,  banded  together  under  written  ar- 
ticles of  association  for  social  and  literary 
purposes  and  the  promotion  of  the  commer- 
■.dal  Interests  of  the  village.  The  articles  of 
association  provide,  among  other  things,  that 
members  of  the  club  shall  subscribe  to  tbe 
articles  of  association,  and  pay  the  prescrit>- 
-ed  Initiation  fee  and  annual  dues  of  $12, 
payable  quarterly.  The  articles  also  pro- 
vide that,  when  the  dues  of  a  member  shall 
remain  unpaid  for  a  period  of  two  months, 
"hlB  membership  may  be  declared  forfeited 
'  by  a  majority  vote  of  the  executive  conimlt- 
-tee,"  and,  further,  that  no  member  In  ar- 
rears for  dues  or  other  Indebtedness  to  the 
club  shaU  be  permitted  to  resign  his  member- 
ship, except  by  a  two-thirds  vote  of  the  ex- 
ecutive committee.  Tbe  management  of  the 
affairs  of  the  club  Is  committed  to  an  ezecu-, 
tlve  committee,  composed  of  seven  members 
.and  the  president,  vice  president,  secretary, 
and  treasurer,  who  are  authorized  to  trans- 
act practically  all  the  business  of  the  club. 
'  The  Initiation  fees  and  dues  received  from 
members  are  used  and  expended  In  the  dis- 
charge of  the  financial  obligations  of  the  as- 
sociation.    The   articles    contain   numerous 


other  provisions  defining  the  rights  and  du- 
ties of  members,  and  for  the  conduct  of  the 
affairs  of  the  club,  but  are  not  material  to 
the  question  Involved  in  this  action,  and  are 
not,  therefore,  stated.  Defendant,  upon  prop- 
er application,  became  a  member  of  the  club 
in  November,  1905,  and  continued  such  at 
least  until  the  controversy  here  Involved 
arose,  and  duly  paid  all  dues  and  assess- 
ments Imposed  by  the  articles  of  association 
until  January  1,  1908.  He  paid  no  dues  sub- 
sequent to  that  date,  and  on  August  18,  1910, 
was  indebted  to  the  club  therefor  in  the  sum 
of  $27.  This  he  refused  to  pay,  and  on  the 
date  stated,  at  a  meeting  of  the  club,  the 
claim  was  assigned  and  transferred  to  plain- 
tiff, who  thereafter  brought  this  action  to 
recover  the  amount  thereof. 

We  need  not  stop  to  Inquire  Into  or  to  dis- 
cuss the  status  in  law  of  unlncori>orated  as- 
sociations formed  for  purely  social  purpos- 
es, and  engaged  In  no  business  for  pecuniary 
gain;  for  defendant's  liability  depends  upon 
the  question  whether,  by  becoming  a  member 
of  tbe  club  and  subscribing  to  its  articles 
of  association,  he  became  legally  obligated 
to  pay  the  dues  and  assessments  thereby  Im- 
posed. If  he  so  became  Indebted,  the  ques- 
tion whether  the  same  could  be  enforced  by 
the  club  in  an  action  at  law  or  by  a  pro- 
ceeding in  equity  is  not  important  It  is 
probable  that,  since  the  club  is  an  unincorpo- 
rated social  association,  no  action  at  law 
could  be  maintained  by  it  to  recover  the  un- 
paid dues,  though  It  Is  not  clear  but  that 
such  an  action  could  be  maintained  in  the 
name  of  the  executive  committee,  the  body 
designated  by  the  articles  of  association  for 
the  management  of  the  affairs  of  the  dub. 
Baggett  V.  Bishop,  2  C.  ft  P.  343.  But  we  do 
not  decide  this  question.  It  is  not  Involv- 
ed in  the  action.  The  claim,  whatever  it 
amounts  to,  was  by  the  club  assigned  to 
plaintiff,  and  the  action  Is  brought  in  his 
own  right,  and  not  for  or  in  the  interests  of 
the  club. 

[3]  The  claim  came  to  him  as  a  chose  in 
action,  and  though  he  stands  In  no  different 
or  better  position  than  the  club,  as  respects 
defendant's  legal  liability,  if  a  valid  obliga- 
tion, he  may  enforce  it  by  the  usual  remedy, 
by  action  at  law,  and  is  not  necessarily  lim- 
ited to  those  remedies  to  which  the  club 
might  be  required  to  resort 

Upon  the  question  whether  defendant,  up- 
on becoming  a  member  of  the  club,  legally 
obligated  himself  to  pay  the  dues  prescribed 
by  the  articles  of  association  as  they  became 
due,  we  are  cited  to  no  case  directly  in  point, 
and  in  the  time  allotted  for  research  to  this 
case  we  have  found  none  passing  upon  the 
precise  question.  Baggett  v.  BlEOiop,  2  C.  & 
P.  343,  Club  V.  Hausllng,  26  Misc.  Rep.  746. 
B6  N.  Y.  Supp.  1056,  Freedman  v.  Chamber- 
lain, 70  Hun,  193,  24  N.  Y.  Supp.  388,  West- 
I  Chester  Golf  Club  v.  Plnltney,  43  Misc.  Rep. 
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338,  87  N.  T.  Supp.  164,  and  Webster  v.  Tap- 
lln  Rice  Co.,  29  Ohio  C.  &  543,  though  per- 
haps not  In  all  respects  parallel  cases,  sus- 
tain the  liability.  But  upon  the  general 
principles  of  the  law  governing  associations 
of  this  Idnd,  and  the  rights  and  liabUltiee  of 
their  members,  we  have  no  difficulty  in  reach- 
ing an  affirmative  answer  to  the  question. 
Associations  of  this  character  are  unluiown 
at  common  law,  but  hare  been  recognized  In 
certain  respects  by  statute,  particularly  In 
extending  to  them  the  right  of  action  In  their 
association  name.  Apart  from  such  statu- 
tory recognition,  they  have  no  legal  entity, 
and  the  relation  of  the  members  to  each  oth- 
er and  to  the  organization  Is  contractual, 
and  the  articles  of  association  or  by-laws  con- 
stitute the  terms  of  their  agreement 

[1]  The  courts  are  practically  uniform  In 
holding  the  articles  of  association,  where  not 
in  contravention  of  the  law,  binding  upon 
the  members,  and  the  measurement  of  their 
rights  and  liabilities.  Austin  v.  Searing,  16 
N.  Y.  112,  69  Am.  Dec.  665,  and  note;  27 
Alb.  Law  J.  326.  [2]  This  Includes,  of  neces- 
sity, an  obligation  to  pay  the  dues  and  as- 
sessments prescribed  by  the  articles  of  as- 
sociation as  necessary  to  defray  the  expenses 
of  the  club.  And  when  a  person  becomes  a 
member,  and  subscribes  to  the  rules  and  by- 
laws Imposing  the  same,  he  thereby  becomes 
legally  liable  to  pay  and  discharge  his  ob- 
ligations in  this  respect,  so  long  as  the  as- 
sociation remains  a  going  concern  and  he  re- 
mains a  member.  25  Am.  and  Eng.  Law, 
1136.  The  law  in  such  case  will  Imply  a 
promise  to  pay,  and  the  consideration  neces- 
sary to  support  the  same  is  found  in  the 
united  undertaking  and  the  mutual  promises 
of  the  several  members  to  the  same  effect 
Of  course,  in  a  given  case,  the  articles  of  as- 
sociation or  by-laws  might  provide  an  ex- 
clusive remedy  for  nonx>ayment  so  as  to  pre- 
clude the  right  to  «iforce  payment  as  a  pe- 
cuniary demand.  But  such  are  not  the  pro- 
visions of  the  articles  of  association  In  the 
case  at  bar.  Here  the  obligation  to  pay  Is 
made  absolute,  and  the  right  of  expulsion 
for  nonpayment  Is  not  made  the  exclusive 
remedy  open  to  the  dub.  The  defendant  be- 
came a  member  of  the  club,  and  subscribed 
to  the  articles  of  association,  and  continued 
such  until  the  accrual  of  the  dues  in  ques- 
tion. He  could  have  withdrawn  at  any  time, 
by  proper  notice  to  the  club;  but  his  state- 
ment to  the  secretary,  when  called  on  to  pay 
bis  dues,  that  he  did  not  regard  himself  as 
a  member,  did  not  answer  the  purpose.  West- 
chester Golf  Club  V.  Plnkney,  43  Misc.  Rep. 
338,  87  N.  Y.  Supp.  153.  The  case  differs 
from  Duluth  Club  v.  MacDonald,  74  Minn. 
254,  76  N.  W.  1128,  73  Am.  St  Rep.  344,  for 
there  was  no  authority  in  that  organization 
to  levy  assessments  upon  the  members.  The 
question  was  not  Involved  In  Lafond  v. 
Deems,  81  N.  Y.  607,  dted  by  appellant 


The  articles  of  association  were  properly 
received  in  evidence,  and  the  defendant's 
third  assignment  is  not  well  taken.  We  dis- 
cover from  the  record  no  amendment  of  the 
articles  subsequent  to  defendant's  admission 
as  a  member  of  the  club;  at  least  none  af- 
fecting the  question  here  before  the  court 

Judgment  affirmed,  but  without  8tatutor7 
costs. 


LILLIE  V.  MODERN  WOODMEN  OP 
AMERICA.     (No.  16,365.) 
(Supreme  Court  of  Nebraska.    April  8,  1911.> 

(Byltaiu*  hy  the  Court.) 

1.  Appeahance  (I  19*)— Waives  of  Objec- 
tions TO  Jurisdiction. 

"An  appearance  for  the  purpose  of  object- 
ing to  the  jurisdiction  of  the  court  of  tlie  sub- 
ject-matter of  the  action,  whether  by  motion 
or  formal  pleading,  Is  a  waiver  of  all  objections 
to  the  jurisdiction  of  the  court  over  the  person 
of  defendant."  Perrine  v.  Knights  Templars' 
&  Masons'  Life  Indemnity  Co.,  71  Neb.  273, 
101  N.  W.  1017. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  a  79-90;    Dec.  Dig.  i  19.*] 

2.  APFEABANCK  ({  9*)— GXNEBAI.  Appeab- 
AHCB. 

"A  defendant  may  appear  specially  to  ol>- 
ject  to  the  jurisdiction  oi  the  court  but  if,  by 
motion  or  other  form  of  application  to  the 
court  be  seeks  to  bring  its  powers  into  action. 
except  on  the  question  of  jurisdiction,  he  will 
be  deemed  to  have  appeared  generally.  Crop- 
sey  V.  Wiggenhom,  3  Neb.  lOiS. 

[E!d.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  If  42-62;    Dec.  Dig.  f  9.»V^ 

3.  Insubance  (I  787*)— Judgment  (|  751»)— 
Mutual  Benefit  Insusancb— Acrtoir  on 
PoLioT— Defenses— MuRDKB  of  Member  bt 
Beneficiary- Admissibilitt  of  Evidence. 

In  a  civil  action  upon  a  benefit  certificate 
issued  by  a  fraternal  beneficiary  sodety,  and 
which  contained  a  clause  that.  If  the  death  of 
the  meml>er  shall  occur  by  the  hands  of  his 
beneficiary — except  by  accident— the  certificate 
sfaouid  l>e  void,  the  fact,  if  true,  that  the  bene- 
ficiary had  murdered  the  assured,  would  con- 
stitute a  defense  to  the  action.  The  evidence 
of  the  commission  of  -the  crime  would  depend 
upon  the  proof  of  the  fact  of  the  criminal  act 
A  certified  transcript  of  the  record  of  convic- 
tion of  the  beneficiary  is  not  admissible  as  sub- 
stantive evidence  of  the  facts  upon  which  the 
prosecution  was  founded,  nor  of  the  fact  of  the 
murder  of  the  assured  by  the  t>eneficiary. 
•  [Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  1955-1939;  Dec.  Dig.  i  787  ;* 
Judgment,  Cent  Dig.  |  1.310;  Dec.  Dig.  | 
751.*] 

4.  Judgment  ({  751*)— Conclusiveness  or 
Orthinai,  Prosecution  in  Civil  Action. 

An  instruction  to  a  jury  that  the  result 
of  a  criminal  prosecution  for  the  commission 
of  the  acts  which  would  avoid  the  certificate 
was  not  to  be  considered  by  them  held  properly 
given. 

[Ed.   Note.— For  other  cases.   ««<•  .Tudgmeat, 
Cent  Dig.  g  1310 ;  Dec.  Dig.  {  751.*] 

5.  Evidence  (i  116*>— Relevanot— Bxn.A- 
nation  of  Letters. 

Certain  letters  written  by  plaintiff  to  a 
bucket  shop  dealer  were  introduced  in  evidrac* 
by  defendant  The  meaning  of  the  langaaire 
contained  in  the  letters  could  not  be  understood 
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by  one  not  acqaainted  with  the  drcamstances 

under  which  they  were  written.  Held,  that 
there  was  no  prejudicial  error  in  permitting 
plaintiff  to  explain  the  circumstances  and  her 
meaning  in  the  language  used. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  134,  135;  Dec.  Dig.  f  116.*] 

6.  Insurarck  (S  825*)— Appeal  and  Ebros 
(I  1002*)— Hkvikw— Questions  roa  Jurt. 
The  question  of  the  murder  of  the  assured 
by  plaintiff  was  exhaustively  investigated  upon 
the  trial  by  the  production  of  oral  evidences  of 
circumstances  tending  to  prove  and  disprove 
the  charge.  The  only  witness  present  at  the 
time  of  the  liilling  of  decedent  was  plaintiff, 
who  took  the  witness  stand  and  testified  to 
facts,  which,  if  true,  established  her  innocence. 
The  question  of  fact  was  for  the  jury,  and  with 
their  finding  on  conflicting  and  circumstantial 
evidence  the  Supreme  Court  cannot  interfere. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  825:*  Appeal  and  Error,  Cent 
IMg.  SS  3935-3937;    Dec  Dig.  S  1002.*] 

Appeal  from  District  Conrt,  Lancaster 
County;  Frost,  Judge. 

Action  by  Lena  M.  Lillle  against  the  Mod- 
em Woodmen  of  America.  Judgment  for 
plaintiff,  and  defendant  appeals.    AflElrmed. 

C.  J.  Garlow,  Tlbbets  &  Anderson,  and  Tal- 
bot &  Allen,  for  appellant  Matt  Miller  and 
L.  C.  Burr,  for  appellee. 

REESEt  C.  J.  This  action  was  commenced 
In  the  district  court  for  Lancaster  county, 
and  Is  upon  a  benefit  certificate  for  tbe  sum 
of  $3,000,  Issued  upon  the  life  of  Harvey  Lil- 
lle, payable  to  Lena  M.  Lillle,  his  wife,  up- 
on bis  death.  The  petition  Is  In  the  usual 
form,  and  its  averments  need  not  be  here  spe- 
cifically noticed,  except  to  say  that  It  is  al- 
leged that  defendant  is  a  fraternal  benefi- 
ciary society,  incorporated  and  doing  busi- 
ness under  and  by  virtue  of  tbe  laws  of  tbe 
state  of  Illinois,  with  Its  principal  place  of 
business  in  the  city  of  Rock  Island,  In  said 
state,  and  authorized  to  transact  business  in 
Nebraska.  A  summons  was  issued  and  re- 
turned by  the  sheriff  of  Lancaster  county  as 
having  been  served  upon  tbe  defendant  "by 
delivering  in  person  to  E.  M.  Searle,  Jr., 
state  auditor,  agent  for  service,  and  attorney 
in  fact  for  said  Modern  Woodmen  of  Amer- 
ica, a  true  and  certified  copy  of  tbe  same, 
and  also  on  A.  R.  Talbot,  head  counsel  for 
Modern  Woodmen  of  America,  at  his  office 
and  principal  place  of  business  of  the  Mod- 
ern Woodmen  of  America  In  the  city  of  Lin- 
coln, wltbin  and  for  the  state  of  Nebraska, 
by  delivering  to  him  In  person  a  true  and 
certified  copy  of  this  writ  with  all  Indorse- 
ments thereon."  [1]  The  defendant  filed  a 
paper,  of  which  tbe  following  Is  a  copy,  omit- 
ting tbe  caption:  "Comes  now  the  defendant 
appearing  specially,  and  for  the  purpose  of 
this  motion  only,  and  objects  to  the  Jurisdic- 
tion of  tbe  court  over  the  defendants  and 
also  over  the  subject-matter  of  the  suit  for 
tbe  following  reasons :  First.  Because  plain- 
tiff's petition  falls  to  show  a  legal  capacity 


to  bring  or  maintain  said  suit  Second.  Be- 
cause plaintiff's  petition  falls  to  show  that 
she  has  any  legal  capacity  to  bring  or  main- 
tain said  suit  In  Lancaster  county,  Neb. 
Third.  Because  plaintitrs  petition  fails  to 
show  that  tbe  contract  sued  upon  Is  one  eu- 
forceable  at  law.  Fourth.  Because  plaintiff's 
petition  falls  to  show  that  she  has  complied 
with  the  statutory  provisions  of  this  state 
to  entitle  her  to  prosecute  said  action.  Fifth. 
Because  the  court  has  acquired  no  Jurisdic- 
tion over  the  defendant  by  reason  of  defects 
shown  on  the  face  of  the  petition."  This  ob- 
jection to  the  Jurisdiction  was  overruled,  and 
defendant's  exertion  noted.  It  may  be 
doubted  If  this  was  In  fact  and  in  law  a 
special  appearance  for  the  sole  purpose  of 
challenging  the  Jurisdiction  of  the  court  over 
the  person  of  defendant  It  will  be  noted 
that  the  challenge  includes  the  contention 
that  the  court  has  no  Jurisdiction  of  the  sub- 
ject-matter of  tbe  suit 

In  Perrine  v.  Knights  Templars'  &  Masons' 
Ufe  Indemnity  Co.,  71  Neb.  273,  101  N.  W. 
1017,  we  held  on  rehearing  (quoting  the  syl- 
labus) that  "an  appearance  for  tbe  purpose 
of  objecting  to  the  Jurisdiction  of  the  court 
of  the  subject-matter  of  the  action,  whether 
by  motion  or  formal  pleading,  is  a  waiver 
of  all  objections  to  the  Jurisdiction  of  the 
court  over  the  person  of  defendant,  whether 
the  defendant  Intended  such  waiver  or  not." 
This  Is  practically  a  reiteration  of  tbe  hold- 
ing of  tbe  first  opinion  beginning  at  page  267 
of  71  Neb.,  at  page  841  of  98  N.  W.,  and  in 
the  body  of  which  it  is  said  that  such  an  ob- 
jection was  "In  tbe  nature  of  a  demurrer  to 
tbe  Jurisdiction  of  the  court,  and  was  In  it- 
self an  appearance  in  the  case." 

[2]  It  will  also  be  noted  that  the  objections 
presented  In  the  first  and  second  grounds  of 
challenge  are  practically,  if  not  strictly,  the 
grounds  of  demurrer  contained  in  section  94 
of  the  Code.  The  paper  filed  constituted  a 
general  appearance  in  the  case.  Again  at  a 
later  date  defendant  filed  a  demurrer  to 
the  petition,  tbe  second  ground  of  which  was 
that  "the  court  has  no  Jurisdiction  of  the 
subject-matter  of  tbe  action,"  and  the  third 
that  "the  petition  does  not  state  facts  suBi- 
cient  to  constitute  a  cause  of  action."  This 
also  was  clearly  a  general  appearance,  not- 
withstanding the  demurrer  contained  the 
statement  that  It  was  filed  "without  any  in- 
tention of  waiving  its  rights  to  insist  upon 
the  special  appearance  overruled  by  this 
court."  The  simple  fact  of  the  presentation 
of  the  questions  was  a  waiver  of  a  special  ap- 
pearance had  one  been  made.  On  a  still  later 
date  defendant  filed  a  motion  for  a  more 
specific  statement  of  the  petition,  and  that 
the  court  require  certain  facts  to  be  set  out 
therein.  This  also  was  a  general  appearance. 
Cropsey  v.  Wiggenhom,  3  Neb.  108 ;  Crowell 
v.  Galloway,  3  Neb.  215. 


•For  otbar  cases  see  sun*  topic  and  section  NUMBBR  in  Doc.  Dig.  ft  Am.  Dig.  Kej  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


1006 


180  NORTHWBSTBRN  REPORTEB 


(Neb. 


It  Is  Insisted  by  defendant  that  under  tbe 
proTislons  of  section  96,  a  43,  Comp.  St  1909, 
an  action  of  this  kind  cannot  without  the 
consent  of  a  defendant  be  maintained  In  any 
court  except  where  some  of  the  conditions 
prescribed  In  that  section  exist  The  section 
Is  as  follows:  "Such  society  may  be  sued  In 
any  county  In  which  is  kept  their  principal 
place  of  business,  or  in  which  the  benefi- 
ciary contract  was  made,  or  In  which  the 
death  of  the  member  occurred,  or  in  the 
county  of  the  residence  of  such  deceased 
member ;  but  actions  to  recover  old  age,  sick, 
or  accidental  benefits  may  at  the  option  of 
the  beneficiary  be  brought  in  tbe  county  of 
his  residence." 

In  the  brief  of  defendant  it  is  said :  "We 
will  not  contend  that  the  action  is  not 
transitory,  nor  will  we  contend  that  the  dis- 
trict court  of  Lancaster  county  could  not 
have  Jurisdiction  of  tbe  subject-matter  of 
(by)  consent  of  the  parties  or  waiver  of  de- 
fendant as  to  Jurisdiction."  It  will  appear 
from  this  that  it  is  not  contended  that  where 
consent  Is  given,  or  rather  where  no  objec- 
tion is  made,  the  Judgment  would  be  void, 
but  of  full  force  and  validity.  In  effect,  the 
contention  is  that,  where  none  of  the  condi- 
tions named  in  the  section  exists,  it  will  de- 
pend upon  the  election  of  a  defendant  as  to 
Jurisdiction  of  the  court  to  hear  and  deter- 
mine the  case  upon  its  merits.  If  this  should 
be  held  to  be  the  true  effect  of  the  statute, 
it  would  rest  with  defendant  to  give  or  re- 
fuse to  give  the  district  court  Jurisdiction  in 
all  cases  where  none  of  the  specified  condi- 
tions exist  Suppose  a  beneficiary  resided  in 
this  state,  the  assured  resided  and  died  In 
another  state,  the  defendant,  a  foreign  cor- 
poration, had  no  principal  place  of  business 
in  this  state  and  the  contract  was  made  in  a 
foreign  state,  the  beneficiary  would  find  the 
doors  of  all  the  courts  of  the  state  closed 
against  her,  or  him,  and  no  suit  could  be 
maintained  in  this  state  In  any  court  except 
by  virtue  of  the  consent  and  i)ermlssion  of 
the  defendant  We  cannot  give  such  con- 
struction to  tbe  section  under  consideration. 
Just  what  the  puri>ose  of  its  enactment  was, 
whether  to  add  to  and  extend  the  Jurisdic- 
tion of  courts,  or  to  make  certain  the  local 
Jurisdiction  where  any  one  of  the  conditions 
exist,  we  need  not  now  inquire.  The  district 
court  Is  a  court  of  general  common-law  Juris- 
diction, and  the  statute  has  by  general  law 
provided  methods  of  acquiring  Jurisdiction 
over  the  person  of  foreign  companies  of  the 
class  to  which  defendant  belongs,  and  it 
will  not  do  to  say  that  by  the  section  under 
consideration  the  method  of  acquiring  Juris- 
diction by  general  law  is  destroyed  and  the 
procedure  limited  to  cases  where  the  provi- 
sions above  referred  to  exist  Such  could 
not  have  been  the  purpose  of  the  Legisla- 
ture. However,  if  the  contention  of  defend- 
ant should  be  correct,  there  can  be  no  doubt 
of  the  general  appearance  by  defendant,  and 


that  alone  would  be  consenting  to  tbe  Juris- 
diction of  the  court  over  it  It  has  been  sug- 
gested by  some  of  the  memtters  of  the  court 
that  the  section  (Comp.  St  1909,  c.  43,  {  96) 
is  intended  to  apply  alone  to  domestic  so- 
cieties, and  has  no  reference  to  foreign  asso- 
ciations, to  which  class  defendant  belongs. 
But  upon  that  question  we  express  no  opin- 
ion. 

[3]  The  answer,  in  addition  to  the  presen- 
tation of  the  question  of  Jurlsdictlou,  being 
practically  the  same  as  the  motion  and  de- 
murrer, consisted  of  certain  admissions  and 
a  general  denial  of  unadmitted  averments, 
and  set  out  certain  clauses  of  the  application 
and  benefit  certificate,  and  alleged  that  plain- 
tiff, in  violation  of  the  express  terms  of  tbe 
certificate,  had  caused  the  death  of  the  mem- 
ber by  the  willful,  intentional,  and  unlawful 
act  of  her,  the  beneficiary — In  short  that  she 
had  murdered  him.  The  fact  of  her  arrest 
prosecution,  and  conviction  of  his  murder, 
the  verdict  of  the  Jury  finding  her  guilty  of 
murder  in  the  first  degree,  and  her  sentence 
to  imprisonment  in  the  penitentiary  for  life 
are  set  out  by  copy  of  the  proceedings  and 
Judgment  Plaintiff  moved  the  court  to  strike 
out  tliat  part  of  the  answer  setting  out  her 
trial  and  conviction.  The  motion  was  sus- 
tained, but  no  exception  was  taken  to  the 
order.  The  order  did  not  Include  the  allega- 
tion that  plaintiff  had  murdered  the  assured, 
leaving  that  Issue  to  l>e  tried.  Plaintiff  re- 
plied by  a  general  denial.  A  large  number 
of  witnesses  were  sworn  chiefiy  upon  the 
issue  thus  presented,  forming  a  bill  of  excep- 
tions of  near  2,300  pages  of  typewritten  mat- 
ter. This  evidence  became  material  by  rea- 
son of  there  being  a  clause  In  the  benefit  cer- 
tificate that,  if  the  death  of  the  member 
was  caused  "by  the  hands  of  Us  beneficiary 
•  •  •  except  by  accident"  the  certificate 
should  become  null  and  void.  In  addition  to 
the  oral  testimony  in  support  of  the  defense 
that  plaintiff  had  murdered  the  assured  mem- 
l>er,  defendant  offered  in  evidence  certified 
copies  of  the  information  filed  in  the  dis- 
trict court  of  Butler  county  diarging  plaintiff 
with  the  murder  of  Harvey  LUlie,  the  as- 
sured, the  verdict  of  the  Jury  thereon  finding 
the  accused  guilty  and  fixing  her  punishment 
at  Imprisonment  for  life,  the  Judgment  and 
sentence  of  the  district  court,  the  mandate 
of  affirmance  by  the  Supreme  Court,  and  the 
Judgment  of  the  district  court  thereon.  The 
offered  documentary  evidence  was  objected 
to  by  plaintiff  as  incompetent,  immaterial, 
and  irrelevant  The  objection  was  sustained, 
and  the  documents  excluded,  to  which  de- 
fendant excepted,  and  that  ruling  is  now 
assigned  for  error.  Tbe  purpose  of  the  evi- 
dence now  imder  consideration  was  evident- 
ly to  strengthen  and  support  the  oral  testi- 
mony adduced  for  the  purpose  of  maintain- 
ing the  defense  pleaded  in  the  answer.  It 
could  not  be  insisted  upon  as  an  adjudica- 
tion of  the  fact  is  issue,  or  as  a  bar  to  a 


Digitized  by 


Google 


Nab.) 


TinJ.TTC  T.  MODERir  WOOCMXN  OF  AiSEBlCX 


1007 


recoTery,  for  It  waa  not  an  action  or  proceed- 
ing between  the  same  parties.  Neither  could 
It  have  the  effect  of  an  estoppel  by.  record. 

The  question  then  arises:  "Was  It  com- 
petent as  substantive  evidence  in  this  suit 
upon  the  benefit  certificate  to  prove  that 
plaintiff  had,  in  fact,  murdered  her  husband, 
the  assured?  The  answer  must  be  that  It 
was  clearly  not  admissible.  In  Wlsnleskl  y. 
Vanek,  6  Neb.  (Dnof.)  512,  99  N.  W.  258,  It 
Is  held  that  where  a  defendant  In  a  criminal 
prosecution  enters  a  plea  of  guilty,  and  Judg- 
ment Is  rendered  thereon,  proof  of  the  plea 
may  be  received  In  a  clvU  suit  against  him 
for  damages  growing  out  of  the  same  trans- 
action as  an  admission,  or  confession  of  the 
act  charged,  bat  that  It  is  not  conclusive  of 
the  fact  and  may  be  controverted  as  any  oth- 
er open  question ;  that  It  Is  not  the  Judgment 
itself  that  Is  admitted  against  him.  The 
record  offered  shows  that  there  was  a  Jury 
trial  of  the  criminal  prosecution,  and  there- 
fore there  was  no  plea  of  guUty.  It  Is  fun- 
damental and  elementary  that  in  a  civil  suit, 
where  the  defense  is  that  plaintiff  had  by  a 
criminal  act  violated  the  provisions  of  the 
contract  npon  which  the  action  is  based,  the 
record  of  his  conviction  In  a  criminal  prose- 
cntlon  of  such  criminal  act,  which  Is  pleaded 
as  a  defense,  cannot  be  received  as  substan- 
tive proof  of  such  violation  1  Greenleaf, 
EMdence  (IBth  Ed.)  i  637;  2  Black,  Judg- 
ments (2d  Ed.)  I  629;  7  Ency.  of  Evidence, 
850,  and  cases  dted  in  note  80 ;  23  Cyc.  1348, 
and  cases  cited  In  note  28;  Jones,  EMdence 
(2d  Ed.)  !  589  (606),  p.  745;  1  Wharton  (3d  Ed.) 
1 776 ;  Underbill,  Evidence,  i  166 ;  Betts  v.  New 
Hartford,  26  Conn.  180.  As  the  only  purpose 
for  which  the  record  was  offered  was  to  estab- 
lish the  fact  upon  which  the  Judgment  was 
rendered  and  which  was  pleaded  and  Insisted 
upon  as  a  defense  In  this  case,  there  was  no 
error  In  excluding  It;  There  Is  no  doubt  but 
that  Judgments  of  conviction  are  competent 
and  sometimes  important  evidence  in  cases 
where  they  are  admissible,  as  for  the  purpose 
of  impeaching  a  witness,  to  establish  outlawry, 
the  destruction  of  civil  rights,  and  the  like, 
but  in  such  cases  the  records  are  admissible 
only  for  the  purpose  of  proving  the  existence 
of  the  Judgments,  and  not  to  prove  the  facts 
upon  which  they  were  founded. 

[4]  Instruction  No-  9  reminded  the  Jury  of 
statements  and  references  to  the  alleged  con- 
viction of  plaintiff  in  the  district  court  of 
Butler  county,  and  directed  them  to  pay  no 
attention  to  the  result  of  that  prosecution, 
that  It  had  nothing  to  do  with  their  verdict, 
and  they  should  disregard  all  such  state- 


ments and  allusions.  There  was  no  error  in 
the  instruction.  The  fact  of  that  conviction 
had  no  place  in  the  trial  of  this  cause. 

It  is  said  in  defendant's  brief  that  the 
court  erred  in  permitting  plaintiff  to  with- 
draw testimony  of  good  character,  but  there 
is  no  Indication  as  to  where  in  the  bill  of 
exceptions  the  testimony  or  ruling  can  be 
found,  as  required  by  clause  "h"  of  rule  9 
of  this  court,  and  we  will  have  to  be  excused 
from  searching  the  four  volumes  of  the  bill 
of  exceptions  for  that  specific  ruling. 

[(]  It  Is  argued  that  the  court  erred  In 
allowing  plaintiff  to  place  her  interpretation 
upon  certain  letters  Introduced  by  defendant 
which  she  had  written  to  a  certain  bucket 
shop  dealer  in  David  City.  Those  letters 
were  cautionary  In  their  character,  and  to 
one  unacquainted  with  the  facts  as  she  un- 
derstood them  are  susceptible  of  two  con- 
structions— one  In  her  favor,  the  other  against 
her — and  in  some  respects  they  were  incom- 
plete and  their  meaning  was  obscure.  She 
was  permitted  to  explain  what  she  meant  by 
certain  phrases  and  sentences  contained  In 
them.  The  explanation  consisted  In  a  state- 
ment of  the  condition  of  her  whole  dealing, 
instead  of  a  part  only  as  she  insisted  had 
been  unjustly  used  to  her  disadvantage.  This 
was  followed  by  the  application  of  those 
facts  to  the'  language  used— what  she  re- 
ferred to — and  what  she  meant.  Common 
fairness  would  seem  to  give  her  the  right  to 
make  the  explanation,  of  the  truth  of  which 
the  Jury  would  have  to  be  the  Judge. 

[8]  The  question  of  the  murder  of  the  as- 
sured by  plaintiff,  the  beneficiary,  was  thor- 
oughly and  quite  exhaustively  tried  by  the 
introduction  of  oral  testimony,  and  all  the 
facts  and  circumstances  in  connection  with 
the  death  of  the  decedent  appear  to  have 
been  fully  investigated.  Plaintiff  was  a  wit- 
ness In  her  own  behalf  and  gave  her  version 
of  the  death  of  her  husband,  which,  If  true, 
would  demonstrate  that  she  was  not  guilty 
of  his  murder.  She  was  thoroughly  and 
seercblngly  cross-examined.  The  whole  sub- 
ject was  submitted  to  the  Jury,  and  their 
finding  on  the  facts  must  be  accepted  as  bind- 
ing upon  this  court. 

Complaint  is  made  of  the  instructions  giv- 
en the  Jury  by  the  court  They  have  been 
examined  and  appear  to  have  been  given  In 
accordance  with  the  views  herein  above  ex- 
pressed, and  do  not  require  specific  notice 
here.  The  main  question  of  fact  upon  which 
the  case  depended  was  for  the  Jury.  We  de- 
tect no  reversible  error  by  the  district  court. 

The  Judgment  Is  affirmed. 
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LANNINQ  V.  HAASES   et  al.     (No.  16,384.) 
(Supreme  Court  of  Nebraska.    April  8,  1911.) 

(ByUaiu*  hy  the  Court.) 

1.  Affidavits  (§  5*)— Sufficiency— AuTHoa- 

ITT  TO  TaKB. 

An  affidavit  subscribed  and  sworn  to  be- 
fore a  person  not  authorized  by  law  to  adminis- 
ter oatns  is  void  and  no  aiBdavit. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  i  18;   Dec.  Dig.  f  5.*] 

2.  Taxation  (§  707*)— Notice  of  Tike  to  Rjb- 
DEBM — '  'Affidavit.  ' ' 

The  proof  of  the  publication  of  a  notice  of 
the  time  within  which  redemption  of  real  es- 
tate from  sale  for  taxes  can  be  made  must  be 
by  affidavit  Such  "affidavit,"  sworn  to  before 
a  person  who  gives  his  official  title  as  "U.  S. 
Comm.,"  he  having  no  authority^  to  administer 
oaths,  is  not  an  "affidavit"  within  the  meaning 
of  section  367  of  the  Code  of  Civil  Procedure, 
and  a  tax  deed  issued  thereon  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  707.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  240-245 ;   voL  8,  p.  7568.] 

Appeal  from  District  Ck>nrt,  Box  Butte 
County;    Harrington,  Judge. 

Action  by  Alice  T.  Lannlng  against  John 
Haasea,  Jr.,  and  otiiers.  Judgment  for  de- 
fendants, and  plaintiff  appeals  Reversed 
and  remanded. 

A.  W.  Crltes,  for  appellant  W.  Mitchell 
and  B.  F.  Oilman,  for  appellees. 

RBESE,  O.  J.  This  action  was  commenced 
in  tlte  district  court  for  Box  Butte  county 
for  the  foreclosure  of  a  mortgage  on  the 
northwest  quarter  of  section  22,  township  25 
north,  of  range  48,  in  said  county.  A  num- 
het  of  persons  were  made  defendants,  but  we 
have  to  do  with  but  one;  no  other  defendant 
having  appeared  or  filed  briefs.  The  one 
referred  to  is  Chenla  A.  Newberry,  who 
claims  to  hold  a  tax  deed  upon  the  property 
by  which  It  is  claimed  that  all  rights  under 
the  mortgage  have  been  extinguished.  New- 
berry answered,  setting  up  bis  alleged  title 
tinder  the  tax  deed,  and  Issues  were  formed 
thereon  as  to  its  validity.  The  district  court 
rendered  a  decree  by  which  Newberry's  tax 
title  was  held  v-alld,  refused  a  foreclosure  of 
the  mortgage,  dismissed  plalntitTs  petition, 
and  quieted  Newberry's  title.  Plaintiff  ap- 
peals. 


If  Newberry's  title  can  be  sustained,  it 
must  be  conceded  that  the  rights  of  the  mort- 
gagee were  terminated,  and  she  has  no  ground 
to  complain.  If  the  tax  deed  is  defective  to 
the  extent  of  rendering  that  conveyance 
void,  plaintiff  has  a  right  to  foreclose  ber 
mortgage,  subject  to  the  Urn  for  taxes,  and 
from  which  she  has  the  right  to  redeem. 
One  of  the  prlncix>al  questions  as  to  tlie  va- 
lidity of  Newberry's  title  seems  to  be  as  to 
the  proof  of  the  publication  of  the  notice  of 
the  expiration  of  the  time  witliin  which  re- 
demption could  be  made.  The  statute  (Ann. 
St  1909,  §§  11,113,  11,114)  requires  the  giving 
of  this  notice,  and,  if  necessary,  its  publica- 
tion in  a  newspaper.  It  Is  provided  that  the 
proof  of  publication  shall  be  by  afBdavit  of 
the  publisher,  manager  or  foranan  of  the 
newspaper.  "An  affidavit  is  a  written  dec- 
laration nnder  oath,  made  without  notice  ta 
the  adverse  party."  Code,  i  367.  If  it  must 
be  under  oath,  it  most  be  necessarily  sworn 
to  before  some  one  antborized  to  administer 
oaths.  The  affidavit  of  publication  was  made 
before  "T.  J.  O'Keefe,  U.  S.  Comm."  Jnst 
what  "n.  S.  Comm."  should  be  held  to  mean 
is  not  shown,  but  it  is  assumed  that  t}ie  let- 
ters and  words  were  intended  to  mean  "Unit- 
ed States  Commissioner."  It  is  admitted  by 
appellee  that  such  officer  has  no  power  or 
authority  to  administer  a  binding  oath  in 
this  kind  of  proceeding,  and  we  have  been 
unable  to  find  where  any  such  authority  is 
given.  This  being  true,  it  must  follow  that 
the  statement  contained  in  the  writing  by 
which  an  affidavit  was  attempted  to  be  made 
was  not  legally  sworn  to,  and  we  are  left 
with  no  affidavit  or  other  proof  of  publica- 
tion. The  giving  of  the  notice  is  a  condition 
precedent  to  the  issuance  of  a  deed.  Ann. 
St  1909,  %  11,113.  The  proof  thereof  is  spe- 
cially prescribed.  Aim.  St  1909,  {  11,114.  It 
necessarily  follows  that.the  tax  deed  was  in- 
effectual to  pass  the  title  to  the  purchaser, 
and  plaintiff  was  entitled  to  the  foreclosure 
of  ber  mortgage  and  to  redeem  from  the  tax 
sale. 

The  decree  of  the  district  court  is  revers- 
ed, and  the  cause  is  remanded  to  that  court, 
with  directions  to  enter  a  decree  canceling 
the  title  of  defendant  Newberry,  and  fore- 
closing plaintiff's  mortgage. 


•For  Other  cues  see  same  topic  and  lectloii  NUMBER  in  Doc.  Dig.  &  Am.  Dig.  Key  No.  Serlei  A  Rap'r  Indexa* 
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STATE  «  rei   BERNDT  v.   TEMPL.ETON, 
District  Judge. 

(Supreme  Court  of  North  Dakota.    April  24, 
1911.) 

(8ifllcbu$  hy  the  Court.) 

NBW  TBIAI.  (I  113*)— JtyBlSDIOTIOR— DlSTTBICT 

Courts — Newlt  Discovered  Bvidenob. 
Section  7229,  Rev.  Codes  1905,  which  pre- 
scribes the  procedure  both  in  the  district  and 
Supreme  Courts  in  certain  actions  triable  to  the 
court  without  a  jury,  does  not  talie  from  the 
district  court  the  power  to  entertain  motions 
for  new  trials  upon  the  ground  of  newly  dis- 
covered evidence. 

[Eki.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  {  lia*] 

Mandamus  by  the  State,  on  the  relation  of 
August  Bemdt,  against  Charles  F.  Temple- 
ton,  Judge  of  the  District  Court  of  the  First 
Judicial  District     Writ  allowed. 

Guy  C.  H.  Corliss,  for  relator.  Henry  G. 
If  iddaugh,  for  defendant 

FISE,  J.  This  Is  an  application  for  a  writ 
of  mandamus  to  compel  defendant  to  exercise 
Jurisdiction  to  hear  and  determine  a  motion 
for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence  In. a  certain  action  pend- 
ing In  the  district  court,  and  which  was  tried 
and  decided  by  the  court  under  the  so-called 
"Newman  law,"  being  section  7229,  Rev. 
Codes  1905. 

The  sole  question  for  determination  on  this 
application  Is  the  power  of  the  district  cour^ 
to  entertain  such  motion.  That  such  power 
exists  is,  we  think,  entirely  clear.  Both  by 
statute  and  precedents  such  power  lb  author- 
ized. Section  7068,  Rev.  Codes,  provides: 
"The  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted  •  •  • 
for  any  of  the  following  causes:  •  •  • 
(4>  Newly  discovered  evidence.  •  •  • " 
The  words  above  Italicized  disclose  that  the 
legislative  intent  to  authorize  such  motions 
In  court  cases  is  apparent;  for,  otherwise, 
sncb  words  would  have  no  meaning  in  the 
statute  Such  is  also  the  gmeral  rule  In 
states  where  the  distinction  between  law  and 
equi^  actions  is  abolished.  29  Cyc.  723,  and 
cases  cited  In  note  21.  See,  also,  Law  v. 
Smith,  34  Utah,  394,  9S  Pac.  300. 

But  counsel  for  defendant  relies  on  two 
decisions  by  this  court  as  announcing  the 
contrary  rule  of  practice.  Such  decisions  are 
Pratt  V.  Beiseker,  17  N.  D.  243,  115  N.  W. 
835,  and  Bank  v.  Town  of  Norton,  12  N.  D. 
497,  97  N.  W.  860.  Before  noticing  these 
cases  It  is  well  to  briefly  refer  to  section 
7229.  This  statute  was  first  enacted  In  1897, 
and  governs  the  practice  both  -in  the  trial 
and  appellate  courts  in  certain  actions  tried 
to  the  court  without  a  jury.  By  this  statute 
it  is  expressly  provided  that  "no  new  trial 
shall  be  granted  by  the  district  court  on  the 
ground  that  incompetent  or  irrelevant  evi- 
dence has  heen  received,  or  on  the  ground 


of  the  intuffleienoi/  of  the  evidence."  It  will 
thus  be  readily  observed  that  it  could  not 
have  been  the  Intent  to  abolish  by  this  stat- 
ute any  grounds  for  granting  new  trials  ex- 
cept those  specially  mentioned.  This  seems 
too  clear  for  debate.  It  is  equally  clear  that 
the  sole  object  which  the  Legislature  had  In 
view  in  thus  depriving  the  district  courts  of 
the  power  to  grant  new  trials  on  the  above 
specified  grounds  was  merely  because  such 
modification  of  the  prior  practice  was  essen- 
tial to  effectuate  the  harmonious  working  of 
this  new  .statute,  which  provides  for  trials 
anew  on  appeals  to  the  Supreme  Court.  In 
view  of  the  provisions  of  such  statute,  requir- 
ing all  evidence  offered  to  be  received,  and 
requiring  trials  de  novo  in  this  court  on 
appeal,  there  no  longer  remains  any  reason 
for  permitting  the  granting  of  new  trials  in 
the  district  court  on  account  of  errors  la 
admitting  or  excluding  testimony,  or  on  ac- 
count of  the  Insufficiency  of  the  evidence.  As 
to  such  matters  the  statute  makes  provision 
for  a  new  trial  or  trial  anew  In  the  Supreme 
Court  McKenzle  v.  Water  Co.,  6  N.  D.  361, 
71  N.  W.  608.  But  this  Is  not  true  as  to 
newly  discovered  evidence.  While  the  case 
is  tried  anew  In  this  court,  It  must  be  deter- 
mined on  the  record  made  In  the  lower  court 
Newly  discovered  evidence,  although  abso- 
lutely conclusive  of  the  merits,  can  be  Intro- 
duced only  in  the  trial  court,  and  it,  of 
course,  cannot  be  Introduced  there,  except 
where  a  new  trial  is  had.  It  logically  fol- 
lows, If  defendant's  contention  be  sound,  that 
there  Is  no  way  in  which  such  new  evidence 
may  be  made  available  to  the  party  discover- 
ing it  Such  a  condition  might  often  result 
in  a  miscarriage  of  Justice. 

But  how  stand  the  prior  decisions  of  this 
court  on  this  Important  practice  question? 
The  case  of  McKenzle  v.  Water  Co.,  supra, 
certainly  does  not  support  defendant's  con- 
tention. On  the  contrary,  by  strong  implica- 
tion it  holds  to  the  contrary.  We  quote  from 
the  opinion  as  follows:  "Moreover,  If  we 
turn  to  section  5630,  Revised  Codes  (section 
7229,  Rev.  Codes  1905),  It  becomes  transpar- 
ently clear  that  upon  the  ground  of  errors 
in  law — 1.  e.,  rulings,  etc.,  occurring  at  the 
trial — a  motion  for  a  new  trial  will  not  lie 
in  the  district  court  For  such  errors  a  trial 
anew  could  be  had  In  this  court,  under  the 
sections  above  quoted,  and  which  must  gov- 
ern this  case."  Such  language  Is  wholly 
Inconsistent  with  the  theory  that  a  new  trial 
may  not  be  granted  by  the  district  court  on 
any  ground.  Why  did  the  court  in  that  case, 
and  why  did  the  Legislature  in  enacting  sec- 
tion 7229,  go  to  the  trouble  of  specifying  the 
instances  in  which  a  new  trial  may  not  be 
granted,  if  a  new  trial  may  not  be  granted 
at  all?  Nor  is  the  case  of  Bank  v.  Town  of 
Norton,  supra,  an  authority  in  defendant's 
favor.  There  the  court  (whether  correctly  or 
erroneously   is   Immaterial)    held,    following 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dis.  *  Am.  Dig.  Kajr  No.  Series  A  Rap'r  Indexes  ■ 
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certain  prior  decisions,  that  where,  in  a  case 
tried  to  a  jury,  botb  parties  move,  at  tbe 
close  of  the  trial,  for  a  directed  verdict,  It 
becomes  a  court  case,  and  must  be  governed 
on  appeal  by  section  7229.  After  reaching 
such  conclusion  tbe  court  very  properly  held 
that  "no  motion  for  a  new  trial  is  provided 
for  in  the  trial  court,  nor  in  this  court,  so 
far  a»  granted  on  errors  assigned."  The 
question  here  presented  was  not  involved  on 
that  appeal. 

In  Pratt  v.  Beiseker,  17  N.  D.  243,  115  N. 
W.  835,  relied  on  by  counsel  for  defendant, 
this  court  held  that  the  proceedings  on  the 
motion  for  a  new  trial  were  improperly  be- 
fore either  the  Supreme  or  district  courts. 
Such  holding  was  clearly  correct  The  rea- 
son for  such  decision  is  not  there  stated; 
but  an  examination  of  the  record  in  that 
case  discloses  that  the  motion  for  a  new 
trial  was  not  made  in  the  district  court  until 
after  the  appeal  from  the  judgment,  in  which 
a  trial  de  novo  in  this  court  was  demanded, 
had  been  duly  taken  and  perfected,  and,  of 
course,  such  appeal  deprived  tbe  district 
court  of  jurisdiction  to  thereafter  entertain 
the  motion  for  a  new  trial.  Respondent's 
counsel  in  tliat  case  nowhere  contended  that 
the  trial  court  could  not  entertain  a  motion 
for  a  new  trial  if  made  in  time. 

We  have  no  hesitancy  in  holding  that  the 
district  court  has  the  power  to  entertain  mo- 
tions for  new  trials  npon  the  ground  of  new- 
ly discovered  evidence. 

The  writ  will  Issue  as  prayed  for  by  re- 
lator. All  concur,  except  MORGAN,  O.  J., 
not  participating. 


WOOD  T.  PEHRSSON  et  al. 

(Supreme  Court  of  North  Dakota.    April  1, 
1911.) 

(SvUalMt  ty  the  Court.) 

1.  Pbiwcipal  ano  Agent  (|  78*)— Emtors  or 
accountino  —  pabscmption  —  busden  oj 
Pboof. 

In  an  action  brought  to  foreclose  certain 
mortgages,  defendants,  by  their  answer,  express- 
ly admn  the  execution  and  delivery  by  them  to 
plaintiff  of  such  mortgages  and  the  notes  secur- 
ed thereby.  Such  answer  by  way  of  defense  al; 
leges,  in  substance,  that  for  several  years  prior 
to  the  date  such  notes  and  mortgages  were  given 
plaintiff  acted  as  agent  for  defendants  in  vari- 
ous business  dealings  involving  farming  and 
other  transactions,  {^id  from  time  to  time  made 
certain  advancements  to  them  and  received  the 
proceeds  of  certain  grain  and  stock  8hii>ments 
and  in  general  took  charge  of  the  financial  af- 
fairs of  defendants,  that  from  time  to  time  notes 
and  mortgages  were  given  by  defendants,  or 
gome  of  them,  to  secure  loans  and  advances 
made  by  plaintiff,  and  that  such  notes  and 
mor^ges  were  executed  and  delivered  without 
any  actual  settlement  or  statement^of  account 
between  them,  but  merely  for  the  convenience  of 
the  parties  and  in  anticipation  of  future  ad- 
vances to  be  made  by  plaintiff,  and  that  no  final 
«r  complete  accounting  or  settlement  was  ever 
made  by  the  parties.     It  is  further  alleged  that 


defendants   were   unable  to  keep  an  accurate 

account  of  the  numerous  transactions  aforesaid 
and  that  they  relied  upon  plaintiff  so  to  do. 
and  that  consequently  they  nave  no  means  of 
ascertaining  either  the  actual  or  approximate 
indebtedness  owing  by  them  to  plaintiff.  They 
also  allege  plaintiffs  failure  to  account  for  the 
proceeds  of  certain  real  property  sold  by  him  as 
such  agent  for  one  of  the  defendants ;  also  his 
failure  and  refusal  to  account  for  the  proceeds 
of  certain  loans  which  he,  as  such  agent,  secur- 
ed from  others  for  one  of  the  defendants.  The 
answer  prays  that  plaintiff  be  required  to  ac- 
count to  defendants  for  all  such  transactions. 
No  fraud  is  alleged. 

The  proof  shows  that  on  July  15,  190.^ 
and  at  various  dates  prior  thereto,  the  parties 
had  accountings  at  each  of  which  balances  were 
agreed  upon  and  notes  and  mortgages  executed 
and  delivered  by  defendants  to  secure  the  pay- 
ment thereof. 

Beld  that,  in  the  absence  of  fraud  or  mis- 
take, it  will  be  presumed  that  such  accountings 
and  settlements  were  fairly  made,  and  that  they 
embraced  all  prior  transactions  between  the  par- 
ties. 

Held,  further,  that  the  burden  is  on  de- 
fendants to  overthrow  such  presumption,  and 
that  they  have  failed  to  meet  and  overthrow  the 
same,  or  to  show  that  such  settlements  were  er- 
roneous in  respect  to  any  item  in  the  accounts. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  }  177;   Dec.  Dig.  |  78.*] 

2.  PmadiAo   (I  258*)  —  AittNDMENT  —  Tbial 
Amenduknt. 

At  or  near  the  close  of  the  trial,  which 
lasted  about  two  weeks,  the  lower  court,  over 
plaintiff's  objection,  permitted  the  filing  of  an 
amended  answer  raising  new  issues. 

Held,  for  reasons  stated  in  the  opinion,  that 
such  ruling'  was  an  abuse  of  discretion. 

[Ed.    Note. — For    other   cases,   see    Pleading, 
Cent  Dig.  {3  765-782;  Dec.  Dig.  {  258.»] 

3.  Review  on  Appeal. 

On  the  trial,  plaintiff  accounted  for  all 
transactions  between  the  parties  which  occurred 
subsequent  to  the  July  15, 1903.  settlement  and 
from  a  consideration  of  the  testimony  it  is  held 
that  there  was  a  balance  due  plaintiff  on  Janu- 
ary 1,  1906,  of  13,900.97,  and  that  to  tbe  ex- 
tent of  such  sum,  with  Interest  plaintiff  has  a 
lien  under  the  chattel  mortgage  in  suit,  and  is 
entitled  to  a  foreciosure  thereof  as  prayed  for  in 
bis  complaint. 

4.  Insanity  Not  Shown. 

It  is  contended  on  'behalf  of  one  of  the  de- 
fendants that  she  was  at  the  time  of  signing  the 
notes  and  mortgages  of  unsound  mind,  and  men- 
tally incomi>etent  to  enter  into  a  binding  obliga- 
tion. The  evidence  fails  to  show  that  she  was 
"a  person  entirely  without  understanding"  with- 
in the  meaning  of  sections  4018  and  4019,  Rev. 
Codes  1005,  and  it  is  accordingly  held  that  such 
defense  is  not  established. 

6.  Conversion    (i  16*>— Bquitabue  Conveb- 

SION. 

The  real  property  described  in  the  real  es- 
tate mortgage  m  suit  was  owned  at  the  time  of        ' 
his  death  by  one  Oustavus  Pehrsson,  husband       | 
of  one  of  the  defendants  and  father  of  tbe  otb- 
ers,  who  died  testate  in  1895.    By  the  terms  of       ' 
his  will,  his  executrix  was  directed  on  or  before        | 
a  certain  date  to  sell  such  real  property  and  to 
distribute  the  proceeds  among  his  children.  ' 

Held,  that  such  proviuon  operated  at  the       | 
deatWof  the  testator  as  an  equitable  conversion 
of  such  real  property  into  personalty  for  the 
purposes  of  its  administration. 

Held,  further,  that  notwithstanding  this 
fact,  such  mortgage  will  be  treated  in  eqnit.v  as 
an  hypothecation  oy  the  mortgagors  of  whatever 
interests  in  such  estate  they  possessed  at  tbe 
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date  of  snch  morteage  to  the  extent  of  the  pro- 
ceeds of  such  real  property. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  H  28-37,  82;   Dec.  Dig.  i  15.*] 

6.  Equitt  (8  56*)  —  Pbinciples  —  Regabd  of 
Substance  Ratheb  than  Form. 

Equity  loolm  -beyond  the  mere  form  of  an 
instrument  to  its  substance,  and  will  consider 
and  give  effect,  when  possible,  to  the  apparent 
object  and  purpose  of  the  parties  in  executing  it. 
[Ed.  Note.— For  other  cases,  see  B^quity,  Cent. 
Dig.  f  178;  Dec  Dig.  i  56.*] 

7.  DisMisaAL  AB  TO  Cbbtain  Defendants. 

As  to  defendants  Peter  and  B^ederick 
Pehrsson,  no  cause  of  action  is  established,  and 
it  is  accordingly  held  that  the  action  as  to  them 
should  be  dismissed,  with  costs. 

Appeal  from  District  Court,  Cass  County ; 
E.  B.  GoBB,  Judge. 

Action  by  A.  B.  Wood  against  Mary  U. 
Pebrsson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed,  with 
directions. 

Engemd,  Holt  ft  Frame,  for  appellant 
Pierce,  Tenneson  &  Cupler,  Robert  M.  Pol- 
lock, and  S.  O.  More,  for  respondents. 

FISK,  J.  This  litigation  arose  in  the  dis- 
trict court  of  Cass  county, .  and  the  action  is 
one  to  foreclose  two  certain  mortgages,  one 
a  chattel  mortgage  dated  July  26,  1905,  giv- 
en by  defendant,  Mary  U.  Pehrsson,  to  se- 
cure the  payment  to  plaintiff  of  the  sum  of 
$6,077.28  and  interest,  and  the  other  a  real 
estate  mortgage  dated  January  27,  1905,  giv- 
en by  defendants  Mary  U.,  Ixtttie  and  Gus- 
tavo Victor  Pehrsson  to  secure  the  payment 
to  plaintiff  of  the  sum  of  $5,077.28  and  inter- 
est; the  latter  sum  being  a  portion  of  the 
indebtedness  secured  by  such  chattel  mort- 
gage, and  all  of  such  indebtedness  being  rep- 
resented by  numerous  promissory  notes,  some 
of  which  were  executed  by  Mary  U.  Pehrs- 
son alone  and  others  by  her  and  the  other 
two  defendants  above  named. 

[1]  The  complaint  is  in  the  usual  form. 
All  of  the  defendants,  with  the  exception  of 
Liottle,  answered  together,  expressly  admit- 
ting the  execution  and  delivery  of  the  notes 
and  mortgages  described  in  the  complaint. 
Such  answer  then  alleges,  by  way  of  defense, 
substantially  the  following  facts:  That  de- 
fendant Mary  U.  Pehrsson  is  the  widow  of 
one  GustavuB  A.  Pehrsson,  who  died  in  1895, 
and  the  defendants  LiOttle,  Gustavo  Victor, 
Peter  Adolphus,  and  Fredericli  Daniel  are 
tbe  dilldren  of  Mary  D.  and  Gustavus  afore- 
said. That  the  said  Gustavus  A.  Pehrsson 
died  testate,  designating  as  executrix  of  his 
last  will  and  testament  the  said  Mary  U. 
Pehrsson.  That  about  the  year  1901  the 
plaintiff  was  duly  appointed  guardian  of 
said  children,  who  were  at  that  time  minors, 
and  that  be  is  still  guardian  of  the  defendant 
Frederick,  the  other  children  having  arrived 
at  majority;  that  among  the  property  de- 
vised by  tbe  will  of  Gustavus  to  tbe  said 
cbildren  is  a  farm  consisting  of  about  800 


acres  in  Cass  county.  The  answer  further 
alleges  that  defendant  Mary  U.  Pehrsson  is 
of  Swedish  nationality,  and  unskilled  and 
Inexperienced  In  the  practical  affairs  of  farm- 
ing and  the  transaction  of  general  business, 
and  that  from  the  date  plaintiff  was  thus 
appointed  guardian  of  the  children,  and  for 
four  or  five  years  thereafter  he  assumed  to 
act  for  the  said  Mary  V.  Pehrsson  In  the  nu- 
merous and  various  transactions  of  opera- 
ting said  farm,  and  in  probating  the  estate 
of  the  said  Gustavus,  deceased,  and  that  dur- 
ing all  such  time  he  acted  as  an  advisor  and 
friend  for  the  said  Mary  V.  Pehrsson  and 
her  children,  and  that,  relying  upon  his 
honesty  and  integrity,  Mary  reposed  unlimit- 
ed confidence  in  the  said  plaintiff,  and  per- 
mitted him  to  advise  with  her  in  all  business 
transactions,  and  that  he  was  permitted,  to  a 
large  extent,  to  handle  her  financial  matters. 
That  from  time  to  time  during  said  period 
plaintiff  advanced  moneys  to  the  defendant 
Mary  Pehrsson  to  assist  her  in  such  farming 
operations,  and  to  secure  the  payment  of 
such  advances  he,  from  time  to  time,  took 
notes  and  mortgages  from  her  and  some  of 
the  children,  such  mortgages  covering  both 
chattels  and  real  property  belonging  to  tbe 
defendants.  That  during  such  period  plain- 
tiff was  permitted  to  market  tbe  crops  grown 
by  defendants,  receiving  the  proceeds  there- 
of and  also  tbe  proceeds  of  sales  of  stock  and 
other  property  on  said  farm  belonging  to  de- 
fendants. That  plaintiff  during  said  time 
owned  and' farmed  land  in  the  vicinity  of 
defendants'  farm,  and  frequently  used  the 
stock,  implements,  machinery,  and  employ^ 
of  defendants  on  his  said  farm,  and  that  he 
commingled  and  intermingled  to  a  great  ex- 
tent the  crops  raised  upon  the  farm  of  de- 
fendants with  his  own  as  well  as  tbe  pro- 
ceeds of  such  crops.  That  tbe  several  notes 
and  mortgages  executed  and  delivered  from 
time  to  time'  by  defendants  or  some  of  them 
to  plaintiff  were  executed  and  delivered  with- 
out any  actual  settlement  or  statement  of  ac- 
count between  tbe  parties  and  without  any 
fixed  or  Just  consideration,  but  simply  for 
the  general  convenience  of  the  parties  and  in 
anticipation  of  advances  to  be  made  by  him 
to  the  defendants,  and  they  allege  that  no 
final  and  complete  accounting  or  settlement 
has  ever  been  made  between  them. 

It  Is  then  alleged  that  defendants  were 
unable  to  keep  an  accurate  account  of  the  nu- 
merous transactions  between  them  and  the 
plaintiff,  and  that  defendants  intrusted  and 
relied  upon  the  plaintiff  to  keep  such  an  ac- 
count and  defendants  allege  that  they  do  not 
know,  nor  have  they  any  means  of  ascer- 
taining the  actual  or  approximate  indebted- 
ness which  may  exist  against  them  in  plain- 
tiff's favor.  It  Is  further  alleged  that  dur- 
ing said  time  defendant  Mary  U.  Pehrsson 
conveyed  to  plaintiff  certain  property  owned 
by  her  personally  to  be  sold  by  him  and  ac- 
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counted  for  to  said  defendant;  tbat  there- 
after be  did,  in  fact,  sell  said  property,  but 
bas  failed,  refused,  and  neglected  to  account 
therefor  in  any  manner.  It  is  further  al- 
leged that  In  the  year  1905  plaintiff  assisted 
the  defendant  Mary  U.  Pebrsson,  as  execu- 
trix, in  procuring  a  loan  in  the  sum  of  $4,000 
upon  certain  of  the  premises  belonging  to 
said  estate,  and  tbat  a  large  portion  of  such 
loan  was  paid  over  to  the  plaintiff,  and  tbat 
he  has  failed  and  refused  to  properly  ac- 
count for  the  same.  It  is  further  alleged 
tbat  the  defendants  Gustare  Victor  and  Lot- 
tie E.  Pebrsson  were  never  In  any  manner 
indebted  to  the  plaintiff  In  any  sum  what- 
ever, and  that  they  signed  the  notes  de- 
scribed In  the  complaint  solely  as  an  ac- 
commodation for  their  mother,  and  tbat  they 
ilever  received  any  consideration  therefor; 
that  the  defendants  Peter  and  Frederick  are 
in  no  manner  indebted  to  the  plaintiff  in 
any  sum  whatever ;  and  that  as  to  them  said 
action  should  be  dismissed  with  costs. 

The  answer  concludes  by  an  allegation  that, 
upon  a  full,  fair,  and  complete  accounting  of 
all  the  transactions  between  the  parties.  It 
will  appear  tbat  the  defendants  are  not  in- 
debted to  the  plaintiff  in  any  sum  whatso- 
ever. The  prayer  is  tbat  plaintiff  be  requir- 
ed to  account  to  the  defendants,  and  that  up- 
on such  accounting  judgment  be  entered  In 
favor  of  the  party  or  parties  for  such  l>al- 
ance  as  may  be  found  to  be  due  him  or  them 
and  for  general  relief.  The  defendant  Lottie 
E.  Pebrsson  answered  separately  through  her 
guardian  ad  litem,  alleging  that  at  the  time 
of  the  execution  and  delivery  of  the  notes 
and  mortgages  described  in  the  complaint 
she  was  and  still  is  of  unsound  mind  and  in- 
capable of  transacting  any  business  whatso- 
ever. She  also  alleges  tbat  the  several  prom- 
issory notes  and  mortgages  signed  by  her 
were  thus  executed  and  delivered  without 
any -consideration  so  far  as  she  is  concerned. 
A  reply  consisting  of  a  general  denial  was 
interposed  by  the  plaintiff  pursuant  to  the 
direction  of  the  court. 

The  issues  thus  framed  were  duly  brougbt 
on.  for  trial  on  February  15,  1908,  and  such 
trial  was  not  concluded  until  February  29th. 
A  great  mass  of  testimony  was  introduced 
relating  to  the  status  of  the  account  between 
the  parties.  As  a  result  of  such  trial,  the 
court  below  found  and  adjudged,  among  oth- 
er things,  that  plaintiff  is  indebted  to  the 
defendants  in  the  sum  of  $1,234,  together 
with  the  costs  and  disbursements  taxed  at 
$514.40,  Including  therein  attorney's  fees  in 
the  sum  of  $390,  and  tbat  all  the  promissory 
notes  and  mortgages  described  in  the  com- 
plaint be  declared  null  and  void  and  canceled 
of  record.  The  plaintiff,  on  the  contrary, 
contends  tbat  he  is  entitled  to  recover  against 
the  defendants,  as  disclosed  by  the  evidence, 
the  sum  of  $4,565.05,  with  interest,  and  tbat 
the  mortgages  described  in  the  complaint  be 
adjudged  to  be  liens  upon  the  property  de- 
scribed therein  for  such  sum,  and  tbat  a 


Judgment  in  foreclosure  be  rendered  as  pray- 
ed for  In  the  complaint 

It  Is  thus  apparent  tbat  there  is  a  wide 
disagreement  between  these  parties.  The 
ease  is  here  for  trial  de  novo,  and  the  printed 
abstract  contains  1,057  pages  embracing 
about  175  exhibits  and  a  great  number  of 
items  of  account,  a  great  many  of  which 
are  in  dispute.  Not  only  this,  bnt  the  record, 
as  is  usual  in  such  cases,  contains  a  great 
mass  of  incompetent  and  irrelevant  testi- 
mony as  well  as  much  repetition.  It  is 
therefore  quite  apparent  tbat  this  court  can- 
not In  this  opinion  review  in  detail  the  vari- 
ous Items  of  account  or  the  various  conten- 
tions of  the  respective  parties,  and  wlU  con- 
tent itself  by  a  general  statement  of  its 
conclusions  from  such  examinations  of  the 
record  as  it  bas  been  able  to  make. 

As  we  understand  appellant's  counsel,  they 
do  not  question  respondents'  right  to  an  ac- 
counting from  plaintiff  as  to  all  matters  un- 
accounted for,  but  they  Insist  tbat  tlie  record 
discloses  tbat  on  July  15,  1903,  the  parties 
bad  a  full,  fair,  and  complete  accounting  of 
ail  transactions  prior  thereto,  and  hence  tbat 
it  was  error  to  ignore  such  accounting  and 
settlement,  and  to  require  plaintiff  nearly 
five  years  thereafter  to  render  to  defendants 
an  accounting  of  such  prior  transactions. 
Under  the  issues  as  they  stood  at  the  time 
such  ruling  was  made,  no  fraud  or  mistake, 
such  as  would  avoid  such  accounting  and  set- 
tlement, was  claimed,  but  the  sole  question 
was  whether  the  notes  executed  and  deliv- 
ered by  Mary  U.  Pebrsson  or  by  her,  Victor, 
and  Lottie,  and  secured  by  the  chattel  mort- 
gage given  by  them  to  the  plaintiff  on  July 
15,  1903,  were  thiis  given  without  regard  to 
the  status  of  the  account  between  the  par- 
ties, and  without  any  knowledge  on  defend- 
ants' part  as  to  the  actual  Indebtedness  then 
existing. 

[2]  On  the  last  day  of  the  trial  defendants 
were  permitted  to  interpose  what  they  styled 
a  "Supplemental  and  Amended  Answer," 
wherein  fraud  was  cliarged  on  plaintiff's  part 
in  the  various  transactions  between  the  par- 
ties. We  are  convinced  that  It  was  a  palpa- 
ble abuse  of  discretion  to  permit  such  cliange 
in  the  issues  after  such  a  long  and  exi>en8tve 
trial,  especially  in  view  of  the  very  meager 
proof  of  fraud  contained  in  the  record.  We 
shall  therefore  dispose  of  the  case  upon  the 
pleadings  as  they  stood  throughout  the  trial. 
The  execution  and  delivery  of  the  notes  and 
mortgages  described  in  the  complaint  liaving 
been  expressly  admitted  in  the  answer,  it 
necessarily  follows  tbat  plaintiff  established 
a  prima  fade  right  to  the  relief  prayed  for 
by  the  introduction  in  evidence  of  said  notes 
and  mortgages,  and  the  burden  was  cast  upon 
defendants  to  establish  the  defensive  mat- 
ters pleaded  by  them.  In  other  words,  the 
burden  was  upon  defendants  to  establish  tbat 
the  notes  were  given  as  accommodation  notes 
merely,  and  that  they  do  not  represent  actual 
Indebtedness  due  from  defendants  to  plain- 
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tiff  at  the  time  they  were  executed  and  deliv- 
ered. And  this  Is  true  even  conceding  that 
plaintiff  during  the  various  transactions  be- 
t\¥een  the .  parties  should  be  considered  as 
standing  In  a  fiduciary  capacity  towards  de- 
fendants. Montgomery  v.  Fritz,  7  N.  D.  348, 
75  N.  W.  266;  Lay  v.  Emery,  8  N.  D.  515,  79 
N.  W.  1053. 

The  record  discloses  that  the  transactions 
between  these  parties  commenced  in  April, 
1899,  at  which  time  It  is  conceded  that  plain- 
tiff loaned  to  defendant  Mary  U.  Pehrsson 
the  sum  of  $100,  taking  her  note  therefor. 
The  next  year  she  admittedly  borrowed  from 
plaintiff  the  additional  sums  of  $224.20  and 
1387,  giving  to  plaintiff  her  promissory  notes 
for  such  amounts,  secured  by  a  chattel  mort- 
gage,  and  an  assignment  of  a  contract  for  the 
purchase  of  certain  real  property.  So  that  In 
the  fall  of  1900  defendant  Mary  U.  Pehrsson 
was  admittedly  indebted  to  plaintiff  in  the 
sum  of  $711.20  and  interest  The  evidence 
discloses  that  In  1901  many  transactions  took 
place  between  them  involving  both  debitis 
and  credits  in  their  account,  and  that  on  Jan- 
uary 30,  1902,  said  defendant  executed  and 
delivered  to  plaintiff  her  note  for  $766.72  se- 
cured by  chattel  mortgage.  This  note  was  no 
doubt  given  in  lieu  of  the  notes  previously 
executed,  and,  after  deducting  the  credit  of 
$42  indorsed  thereon,  represented  the  amount 
of  the  Indebtedness  due  plaintiff  at  its  date. 
That  such  is  the  fact  Is  quite  satisfactorily 
made  to  appear  by  the  evidence  which  is  too 
voluminous  to  relate,  but  which  discloses 
various  settlements  made  from  time  to  time. 
This  conclusion  is  corroboi:Bted  by  the  con- 
ceded fact  that  about  this  time  Mrs.  Pehrs- 
son'and  her  attorney,  L.  C.  Johnson,  sought  a 
settlement  and  adjustment  with  plaintiff  of 
all  differences  between  them,  and  she  and 
her  said  attorney  computed  the  indebtedness 
to  be  about  $900,  and  they  visited  plaintiff's 
home  for  the  express  purpose  of  paying  him 
the  entire  sum,  taking  with  them  for  such 
purpose  the  sum  of  over  $1,100.  No  settle- 
ment was  effected  for  reasons  not  here  ma- 
terial to  relate.  It  was  shortly  after  this 
that  Johnson  ceased  to  have  any  further  re- 
lations with  the  parties,  and  -plaintiff  as- 
sumed to  take  his  place  as  an  advisor  and 
friend  of  the  Pehrssons.  Plaintiff  continued 
thereafter  to  make  advances  to  Mrs.  Pehrs- 
son and  to  credit  her  account  with  various 
sums  received  by  him  up  to  August  5th  of 
that  year,  at  which  time  another  settlement 
of  the  open  account  was  made  and  a  balance 
struck  In  plaintifTs  favor  at  $12.62.  Again, 
on  January  3,  1903,  a  settlement  of  such 
open  and  running  account  was  effected,  and 
there  was  found  to  be  a  balance  due  plain- 
tiff of  $286.58  which  was  paid  by  a  note  for 
Bald  sum. 

[3]  Again,  on  July  16, 1903,  the  parties  ap- 
pear to  have  arrived  at  a  full  and  complete 
settlement  of  all  unsettled  matters,  as  evi- 
denced by  EJxblblt  N,  at  which  time  a  bal- 
ance was  found  due  plaintiff  on  open  account 


(excluding  certain  designated  Items)  of  the 
sum  of  $1,312.50.  Said  exhibit  is  In  Mrs. 
Pehrsson's  handwriting,  and  consists  of  a  de- 
tailed statement  of  the  various  items  of  debits 
and  credits  since  the  last  settlement  and  is 
signed  by  both  her  and  the  plaintiff.  Not .  only 
this,  but  two  notes  were  at  that  time  executed 
and  delivered  by  Mrs.  Pehrsson,  Victor,  and 
Lottie  to  plaintiff  for  the  exact  amount  of 
such  balance  thus  agreed  on,  and  these  de- 
fendants also  at  such  .time  executed  and 
delivered  to  plaintiff  their  chattel  mortgage 
securing  the  payment  of  these  and  all  prior 
notes  given  to  him.  The  two  notes  above 
mentioned  are  the  notes  for  $700  and  $612.50, 
respectively,  and  were  postdated  April  1,  and 
June  1,  1903,  for  the  evident  purpose  of 
equalizing  the  interest  on  prior  advances.  In 
the  light  of  the  evidence  showing  that  these 
parties  agreed  upon  a  stated  account  between 
them  on  July  15,  1903,  the  presumption  must 
be  Indulged  that  such  stated  account  em- 
braces all  unsettled  transactions  up  to  that 
date,  with  the  exception  of  those  Items  ex- 
pressly mentioned  as  not  Included  therein.  It 
cannot  be  presumed  that  such  settlement  was 
made  through  any  undue  Influence,  fraud,  or 
mistake.  On  the  contrary,  It  must  be  pre- 
sumed that  such  settlement  was  the  free  and 
voluntary  act  of  the  parties,  and  that  the 
same  was  understandingly  made,  until  the 
contrary  Is  established  by  proof.  The  burden 
is  on  defendants  of  overcoming  such  pre- 
sumption, and  this  they  have  failed  to  do. 
The  fact  of  the  execution  an4  delivery  of  the 
notes  and  mortgages,  taken  in  connection 
with  the  evidence  of  the  agreed  settlement. 
Is  very  convincing  proof  in  support  of  appel- 
lant's contention  as  to  the  status  of  the  In- 
debtedness on  and  prior  to  July  15, 1903,  and 
we  shall  accept  such  proof  as  correct,  except 
to  the  extent,  if  any,  that  defendants  may 
have  shown  Its  incorrectness  occasioned 
through  mistake  or  otherwise.  There  Is  no 
sufficient  proof  of  fraud  on  plaintiff's,  part, 
even  if  fraud  were  alleged,  to  substantiate 
respondents'  contention  in  this  respect";  nor 
do  we  think  the  proof  warrants  a  finding  of 
any  undue  Influence  or  duress  practiced  by 
plaintiff  on  the  defendants  or  any  of  them. 
While  Mrs.  pehrsson  is  of  Swedish  national- 
ity, and  is  not  very  profldent  in  the  English 
language,  we  are  convinced  that  she  and 
her  sons,  John  and  Victor,  were  fully  compe- 
tent to  understand  the  various  business 
transactions  between  them  and  the  plaintiff, 
and  that  they  were  able  to,  and  did  in  fact, 
understand  what  they  were  doing  in  making 
the  various  settlements  with  and  In  giving 
to  plaintiff  the  various  notes  and  mortgages 
referred  to  In  the  record. 

Respondents  contend,  however,  that  appel- 
lant has  waived  his  right  to  rely  upon  the 
settlement  of  July  15,  1903,  as  prima  facie 
evidence  of  the  status  of  the  account  on  that 
date,  for  the  reason,  as  argued,  that  a  full 
and  complete  accounting  from  the  beginning 
was  ordered  by  the  trial  court  to  which  rul- 
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tng  respondent  failed  to  save  an  exception. 
Tbe  record  discloses,  however,  that  at  the 
very  commencement  of  the  trial  an  excep- 
tion was  preserved  to  the  ruling  permitting 
tbe  taking  of  what  was  designated  prelim- 
inary proof  upon  the  question  of  the  right 
to  an  accounting  at  all.  We  think  this  was 
sufficient,  conceding  that  an  exception  was 
necessary  to  preserve  appellant's  rights,  but 
we  do  not  think  any  exception  was  necessary. 
The  ruling  or  order  referred  to  is  in  no  man- 
ner binding  on  this  court,  which,  under  tbe 
statute,  must  try  the  case  de  novo  upon  the 
pleadings  and  evidence  offered.  The  ruling 
In  no  respect  changed  tbe  Issues  as  original- 
ly framed  by  the  parties,  but  such  ruling 
merely  amounted  to  an  expression  of  the 
views  of  the  trial  court  upon  the  question 
whether  plaintifTs  concededly  prima  facie 
case  had  been  overthrown  so  as  to  cast  on 
him  the  burden  of  proving  his  case  the  same 
as  though  no  settlement  had  been  made. 
Such  conclusion  was  clearly  erroneous,  and 
In  no  manner  binding  on  this  court.  We 
shall  therefore,  as  above  stated,  assume  that 
the  status  of  the  account  on  July  15,  1903,  is 
as  the  parties  then  agreed  upon,  except  in  so 
t&t  as  defendants  have  shown  the  same  to 
be  incorrect  as  the  result  of  mutual  error, 
oversight,  or  mistake.  Presumptively,  there- 
fore, the  account  on  July  15,  1903,  as  settled, 
embraces  all  prior  transactions,  and  that  on 
such  date  defendant  Mrs.  Fehrsson  was  in- 
debted to  plaintiff  in  the  sum  of  $3,014.80 
and  interest  as  represented  by  the  six  prom- 
issory notes  described  in  Exhibit  20,  after 
deducting  certain  Indorsements  which  con- 
cededly should  be  made  thereon. 

These  notes  are  the  following:  One  dated 
January  30,  1902,  $766.72;  one  dated  April  1, 
1902,  $500;  one  dated  May  15,  1902,  $500; 
one  dated  January  3, 1903,  $286.58;  one  dated 
April  1,  1903,  $700;  one  dated  June  1,  1903, 
$612.50— Total,  $3,365.80.  There  are  indors- 
ed on  the  first  note  the  following  payments: 
On  January  30,  1902,  $42,  on  April  30,  1902, 
$309— Total,  $351.  Leaving  a  balance  as  above 
stated  of  $3,014.80,  with  interest  presumably 
due  on  all  of  these  notes  in  January,  1905, 
there  being  no  contention  that  any  payments 
thereon  were  made  after  July  15,  IQGi. 

We  have  searched  the  record  In  vain  for 
any  evidence  on  defendants'  part  overthrow- 
ing the  presumption  aforesaid  arising  from 
the  settlement  made  on  July  15, 1903,  and  the 
giving  of  the  promissory  notes  aforesaid. 
On  the  contrary,  the  testimony  tends  to 
show  that  auch  presumption  is  in  accord 
with  the  facts.  This  conclusion,  together 
with  our  previously  announced  holding  that 
it  was  error  under  the  circumstances  to  per- 
mit an  amendm^t  of  the  answer  and  that 
the  cause  must  be  disposed  of  on  the  issues 
framed  by  the  original  pleadings,  necessari- 
ly operates  to  materially  narrow  the  con- 
troverted questions  in  the  case.  We  will 
now  proceed  to  consider  and  determine  the 
true  status  of  the  account  from  and  after 


July  15,  1903.  Nothing  was  paid  on  any  of 
the  notes  above  described  after  July  15,  1903. 
and  on  January  27,  1906,  there  was  due 
thereon,  with  interest,  tbe  aggregate  stun  of 
$3,841.77.  On  November  2,  1903,  two  addi- 
tional notes  of  $500  each  were  given,  and 
there  was  due  on  these  notes  on  January  27, 
1905,  the  sum  of  $1,14&30,  making  a  total 
sum  due  on  said  date,  as  represented  by 
notes,  of  $4,990.07  instead  of  $5,077.28  as 
claimed  by  plaintiff.  This  difference  is  no 
doubt  caused  by  plaintiff's  computing  Inter- 
est on  overdue  Interest  which  we  have  not 
done. 

In  order  to  arrive  at  the  exact  sum  due 
plaintiff  on  January  27,  1905,  we  nrast  de- 
duct the  credit  balances  found  to  be  due  de- 
fendants on 'the  open  account  between  July 
15,  1903,  and  January  27,  1905,  together  with 
Interest  on  such  balances  to  the  latter  date. 
It  will  serve  no  useful  purpose  to  enter  into 
details  relative  to  the  debits  and  credits  In 
such  open  account,  and  we  shall  merely  state 
our  conclusions  from  the  evidence.  We  0nd 
that  defendants  are  entitled  to  credits — 

For  proceeds  of  grain  In  IMS  In  tlis  mm 
of    W.32S  50 

Also  for  the  two  notes  of  fSOO  each  dated 
November  2,   1903 1.000  00 

Total  credits  t7.3S  SO 

We  find  that  plaintiff  advanced  to  and  paid 
out  for  defendants  during  said  rear  and 
subsequent  to  July  15th.  rama  assrceat- 
lUB    CBB  S3 

Leaving  a  credit  balance  In  defendants' 

favor    of t  (IS  68 

Defendants  are  entitled  to  interest  on  thia 
balance  from  November  1,  190S,  to  Jan- 
uary 27,  1906,  being 1S7  SS 

Making  a  total  credit  balance  of $1,063  60 

In  1904  plaintiff  received  as — 

Proceeds  of  grain  the  sum  of 13.730  91 

Proceeds  of  sale  of  S.  W.  K,  section  S 674  31 

Defendants  are  also  entitled  to  credit  for 
the  discount  on  note  paid  to  Red  River 
National     Bank as  90 

Total  credits  due  defendants  for  1904...  $4,524  1! 
During  1904  defendants    should  be  debited 
with    sums    aggregating 4,813  4B 

Leaving  a  net  balance  in  plalntltTs  fa- 
vor for  ISOt  of $   289  36 

During  January  and  February  1905,  plain- 
tiff made  advances  aggregating  the  sum 

of    $   41J76 

He  should  be  debited  on  Feb.  1st  with  pro- 
ceeds  of  loan I,lt7  13 

After  deducting  the  net  balances  aforesaid 
of  ;289.36  and  J412,76 TIB  12 

It  leaves  a  net  balance  In  defendants' 

favor  of  t   4K  01 

After     deducting    these    net    balances    of 
11,063.60  and  ^495.01   from    the   amount  of 
suoh  notes  It  leaves  a  balance  due  there- 
on  of   $3.43146 

Interest  thereon  to  January  1.  1906 377  46 

Note  given  in  July,  1906 1.000  00 

Interest  thereon  from  November  1.  to  Jan- 
uary 1  to  00 

Total  face  value  of  all  notes  on  Jan- 
uary 1,  1906 $4.828  92 
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From  February  28,  1906,  to  Jannary  1, 
1906,  defeadants  should  be  debited  and  cre- 
dited on  the  open  account  aa  follows : 

To  cash  adranced  wltk  Interest <2.872  S3 

Credits. 
By  proceeds  of  grain  and  stock. .  |2,757  88 

Bj  note  given  in  July 1,000  OO 

$8,757  88 

Net  balance  tn  defendants'  taror 8  884  96 

Interest  thereon  to  January  1 48  00 


Total    $  »27  95 

Deducting  this  sum  from  the  notes  leaves 
a  balance  due  plaintiff  on  Jan.  1,  1906,  of 
$3,900.97. 

The  transactions  between  the  parties  dui^ 
Ing  the  years  1906  and  1907  relate  wholly  to 
the  contract  (Exhibit  36),  by  which  contract 
plaintiff  sold  to  defendant  Mrs.  Fehrsson  on 
the  crop  payment  plan  the  N.  B.  %  of  sec- 
tion 33.  Those  transactions  are  not  within 
the  issues  In  the  case  at  bar.  Hence  we  are 
In  no  way  concerned  in  this  litigation  with 
such  transactions.  Our  conclusion  from  a 
consideration  of  the  whole  record  is  that  de- 
fendants Mary,  Lottie,  and  Victor  are  Indebt- 
ed to  the  plaintiff  in  the  said  sum  of  ^,900.- 
VT,  with  interest  thereon  from  January  1, 
1906,  at  the  rate  of  12  per  cent  per  annum, 
that  such  sum  is  a  lien  upon  the  property 
described  in  the  chattel  mortgage  mentioned 
in  the  complaint,  and  that  plaintiff  is  entitled 
to  a  foreclosure  of  such  chattel  mortgage 
as  prayed  for  In  his  complaint. 

[4]  It  is  contended  in  behalf  of  defendant 
Lottie  E.  Pehrsson  that  she  was  at  all  the 
times  mentioned  in  the  complaint  mentally 
unsound  and  incapable  of  entering  into  a 
binding  contract  We  have  duly  considered 
such  defense,'  and  are  of  the  opinion  that 
she  has  failed  to  establish  the  same.  Sec- 
tion 4018,  R.  C.  1905,  provides:  "A  person 
entirely  without  understanding  has  no  pow- 
er to  make  a  contract  of  any  kind.  •  •  *. " 
Section  4019  reads:  "A  conveyance  or  other 
contract  of  a  person  of  unsound  mind,  but 
not  entirely  without  understanding,  made 
before  bis  Incapacity  has  been  judicially  de- 
termined Is  subject  to  rescission  as  provided 
in  the  chapter  of  rescission  of  this  Code." 
Applying  these  statutory  tests,  which  are 
merely  declarations  of  the  common-law  rule, 
it  is  apparent  from  the  testimony  that  such 
defendant  had  sufficient  understanding  to 
enable  her  to  enter  into  a  binding  obligation. 

[6]  But  one  other  question  remains  for  de- 
termination. By  the  will  of  Oustave  A. 
Pehrsson,  husband  of  Mary  U.  Pehrsson 
and  father  of  the  other  defendants,  the  'ex- 
ecutrix was  directed  on  or  before  a  certain 
date  to  sell  all  of  his  real  property,  and  the 
proceeds  thereof  was  to  be  distributed  among 
the  children  upon  their  reaching  their  ma- 
jority. Such  provision  operated  as  an  equit- 
able conversion  of  such  real  property  into 
personalty  from  the  date  of  the  testator's 


death  for  the  purposes  of  Its  administration. 
Penfleld  v.  Tower,  1  N.  D.  228,  46  N.  W.  413; 
Hagen  t.  Sacrlson,  123  N.  W.  518,  26  h.  R. 
A.  (N.  S.)  724.  In  view  of  this,  did  the  de- 
fendants who  executed  the  real  estate  mort- 
gage by  so  doing  hypothecate  as  security  for 
this  indebtedness,  their  respective  Interests 
in  such  estate  (to  the  extent  of  the  proceeds 
of  such  real  property),  whatever  such  in- 
terests may  be?  That  such  question  requires 
an  affirmative  answer  Is  we  think  reason- 
ably dear. 

[6]  Equity  looks  not  to  the  mere  form  of 
an  instrument,  but  beyond  this,  to  Its  sub- 
stance and  to  the  apparent  object  and  pur- 
pose of  the  parties  In  executing  it,  and  will 
give  effect  thereto,  when  possible,  in  order 
to  carry  out  such  object  and  purpose.  It  is 
perfectly  apparent  that  these  defendants  who 
signed  such  Instrument  intended  thereby  to 
hypothecate  their  respective  interests  in  such 
estate,  and  this  court  in  accordance  with 
settled  rules  of  equity  jurisprudence  must 
give  effect  thereto.  Standorf  v.  Shockley,  16 
N.  D.  73,  111  N.  W.  622,  11  L.  R.  A.  (N.  S.) 
S69 ;  Horst  v.  Dagne,  34  Ohio  St  371 ;  In  re 
Ledrich,  68  Hun,  396,  22  N.  T.  Supp.  978. 

[7]  Plaintiff  is  therefore  entitled  to  judg- 
ment against  defendants  Mary,  Lottie,  and 
Victor  Pehrsson,  as  pra.ved  for  In  the  com- 
plaint, and  in  conformity  with  the  views 
above  expressed;  but,  as  to  the  other  de- 
fendants, no  cause  of  action  having  been 
established  against  them,  it  Is  adjudged  that 
the  action  sliall  be  dismissed  with  costs.  As 
between  the  other  parties,  each  shall  pay 
his  own  costs,  except  as  to  the  expense  of 
printing  the  abstract,  oqe-half  of  which  may 
be  taxed  against  the  defendants  against 
whom  judgment  is  ordered. 

The  district  court  is  directed  to  vacate 
the  Judgment  appealed  from  and  to  enter 
judgment  as  herein  directed.  All  concur 
except  MORGAN.  C.  J.,  not  participating. 

OOSS.  3.,  being  disqualified,  did  not  sit 
on  the  hearing  of  this  case,  W.  C.  CR.\W- 
FORD,  Judge  of  the  Tenth  judicial  district, 
sitting  in  his  .place  by  request 


WIEMER  V.  WIEME3R. 

(Supreme  Court  of  North  Dakota.    April 

1,  1911.) 

(Syllahiu  It/  il^e  Court.) 

1.  DivoBCE  (I  165*)— Decbeb— Vacating. 

The  remedy  of  a  party  aggrieved  by  a  de- 
cree of  divorce,  if  the  evidence  is  insufficient 
to  sustain  such  decree,  is  not  ordinarily  a  mo- 
tion to  vacate,  but  by  appeal. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  {{  533-548;    Dec.  Dig.  g  165.*] 

2.  DivoBOK  (I  66*)— "C0L1.O8ION." 

"Collusion  is  an  agreement  between  the 
husband  and  wife  that  one  of  them  shall  com- 
mit or  appear  to  have  committed,  or  be  repre- 
sented in  court  as  having  committed,  acts  con- 
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Btitutiner  a  cause  of  divorce  for  the  purpose  of 
enabling  tlie  other  to  obtain  a  diTorce.  Sec- 
tion 4(»8,  R.  C.  1905.  The  evidence  in  this 
case  failing  to  show  any  agreement  between  the 
husband  and  wife  that  one  of  them  stiould  com- 
mit or  appear  to  have  committed  acts  consti- 
tuting a  cause  for  divorce,  and  it  not  appearing 
that  the  defendant  was  represented  as  having 
committed  acta  for  such  purpose  which  she  had 
'not  committed,  no  collusion  is  shown. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  »  166-168;  Dec.  Dig.  g  56.* 

For  other  definitions,  see  Words  and  Pbiases, 
vol.  2,  pp.  1260,  1261;   vol.  8,  p.  7606.] 

3.  DivoBCE  (I  66*)— "Repbesbntbd." 

The  representation  referred  to,  in  order  to 
constitute  collusion,  must  be  a  misrepresenta- 
tion. 

[EU.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  166-168;  Dec.  Dig.  {  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6107,  6108.] 

4.  Divorce  (J  165*)— Decbeb— Vacation. 

In  applications  to  vacate  a  decree  of  di- 
vorce entered  against  the  applicant  under  the 
circumstances  of  this  case,  it  must  appear  that 
she  is  acting  with  good  motives,  and  not  for  an 
increase  of  advantage  to  her. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {g  633-548;   Dec.  Dig.  g  165.  •] 

Appeal  from  District  Court,  Burleigh  Coun- 
ty;  Winchester,  Judge. 

Action  by  Henry  Wlemer  against  Allle  D. 
Wiemer.  From  an  order  denying  a  motion 
to  vacate  a  decree  of  divorce  rendered  in 
the  case,  defendant  appeals.    Affirmed. 

See,  also,  126  N.  W.  1009. 

Engerud,  Holt  &  Frame,  for  appellant  Ste- 
vens &  Bemdt,  for  respondent. 

SPALDING,  J.  This  is  an  appeal  by  the 
defendant  from  an  order  of  the  district  court 
of  Burleigh  county,  denying  defendant's  mo- 
tion to  vacate  the  decree  of  divorce  in  said 
action.  The  motion  was  based  upon  the 
ground  that  it  was  fraudulently  and  coUu- 
sively  procured. 

Plaintiff  and  defendant  were  married  In 
Illinois,  in  August,  1905.  At  the  time  of 
such  marriage  she  was  a  widow,  with  a 
daughter  about  10  years  old.  This  daughter 
was  formally  adopted  by  the  plaintiff  after 
such  marriage  with  defendant  They  re- 
sided  in   Illinois   until   the   early   part  of 

1905,  when  they  moved  to  land  owned  by  the 
plaintiff  In  Kidder  county,  N.  D.    In  July, 

1906,  the  defendant  went  to  Montana,  and 
remained  there  until  fail,  when  she  returned 
to  Peoria,  111.,  her  former  home.     In  July, 

1907,  plaintiff  brought  this  action  for  di- 
vorce on  the  alleged  ground  of  desertion. 
The  defendant  answered,  and  the  suit  came 
to  trial  October  31,  1907,  at  Bismarck.  Plain- 
tiff submitted  his  case  in  chief,  and  the  de- 
fendant herself  testifled  on  the  defense,  when 
counsel  for  plaintiff  requested  a  continuance 
of  the  case  for  60  days,  to  permit  the  tak- 
ing of  further  testimony.  The  evidence  as 
to  what  transpired  subsequent  to  this  request 
for  adjournment  is  in  sharp  conflict.     The 


appellant  submits  a  long  affldavlt  containing 
her  version,  which,  if  true,  shows  that  sbe 
was  alarmed  lest  tiie  respondent  obtain  tbe 
custody  of  her  daughter,  and  that,  on  the 
representations  of  her  counsel  that  plaintUt 
might  and  probably  would  succeed  In  ob- 
taining such  custody,  she  refrained  from  sub- 
mitting further  evidence,  and  made  a  settle- 
ment with  her  husband,  accepting  $2,000 
denominated  In  the  Judgment  "alimony,  and 
for.  the  maintenance  of  the  daughter,"  and 
that  the  court  thereupon  entered  its  decree, 
whereby  a  divorce  was  granted  to  the  re- 
spondent She  affirms  that,  except  for  her 
fear  of  losing  the  custody  of  her  daughter, 
and  misrepresentations  by  her  counsel,  and 
lack  of  knowledge  of  law  on  her  part,  she 
would  not  have  abandoned  her  defense.  Her 
affldavlt  is  to  some  extent  corroborated  by 
the  afDdavit  of  the  child. 

Her  counsel  was  Joseph  W.  Walker,  oC 
Steele,  who  is  a  reputable  officer  <a  this 
court,  and  his  affidavit  Is  submitted,  and  In 
many  respects  It  is  in  direct  conflict  witli 
the  statements  of  the  appellant,  and  explains 
in  an  apparently  frank  and  reasonable  man- 
ner the  transactions  which  occurred,  and 
which  led  to  her  abandonment  of  any  de- 
fense. It  la  unnecessary  to  set  forth  In  d^ 
tall  the  contents  of  these  affidavits. 

It  is  elementary  that  fraud  must  be  clear- 
ly proven,  and  we  think  the  district  court 
was  Justified  in  finding,  on  the  application 
to  vacate  the  decree,  at  least  that  the  charg- 
es of  fraud  were  not  sustained  with  that 
degree  of  clearness  necessary  to  warrant  tlw 
vacation  of  a  solemn  decree  of  that  court 
entered  In  an  aption  for  divorce. 

[1]  It  appears  that  a  motion  for  a  new 
trial  was  made  and  denied,  and  no  appeal 
taken  from  the  order  denying  it;  neither 
was  an  appeal  taken  from  the  Judgment;  and 
it  is  contended  that  the  facts  disclosed  by 
the  evidence  before  us  and  the  affidavits  of 
the  parties  establish  collusion,  and  that  the 
decree  should  have  been  vacated  on  this 
ground. 

The  last  appearance  of  the  appellant  in 
the  district  court  was  In  exposition  to  the 
granting  of  the  decree.  Before  the  court 
again  convened,  she  changed  her  mind.  The 
record  contains  no  evidence  or  claim  that  she 
had  any  Interview  with  the  respondent  or  his 
attorney.  The  affidavit  of  Walker  recites 
that  appellant  asked  him  If  be  believed  the 
court  really  would  grant  the  continuance: 
that  be  Informed  her  that  in  cases  of  this 
Idnd  courts  generally  desired  to  be  informed 
of  the  facts  to  the  utmost  extent,  and  tliat 
they  probably  would  not  be  in  position  to 
successfully  resist  such  a  motion  upon  a 
showing  by  plaintiff  of  the  materiality  of 
the  testimony  tliat  he  expected  to  obtain  from 
absent  witnesses;  that  the  defendant  then 
told  him  that  all  the  witnesses  named  wen 
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bitter  enemies  of  hen,  who  would,  by  tbelr 
testimony,  directly  contradict  ber  own  most 
material  testimony,  and  tbat  sbe  herself 
could  not  procure  more  than  one  witness  to 
support  her  side  of  the  case,  and  that  she 
could  not  depend  upon  the  testimony  even  of 
tbat  one  as  being  of  much  assistance;  that 
he  then  advised  her  that  up  to  the  time  of 
the  respondent's  notice  of  his  proposed  mo- 
tion he  had  felt  sanguine  of  preventing  the 
plalntiS  from  winning  In  the  case,  but  that, 
In  view  of  defendant's  inability  to  procure 
evidence  In  support  of  ber  own  testimony, 
and  in  view  of  such  an  array  of  witnesses 
who  would  contradict  ber.  It  appeared,  then, 
as  though  it  would  be  next  to  Impossible  to 
prevent  plaintiff  from  getting  bis  decree: 
that  thereupon  appellant  replied  to  him  that 
it  looked  as  though  she  might  be  thrown  out 
without  means  of  support;  that  sbe  was 
tired  of  the  flgbt;  and  tbat  subsequently, 
and  in  the  evening  of  November  1,  1907,  the 
attorney  for  plaintiff  bad  a  conference  with 
him  with  reference  to  the  witnesses  whose 
testimony  was  to  be  secured;  and  tbat  at 
such  conference  he  aslied  such  attorney 
whether  it  would  not  be  possible  to  so  ad- 
just matters  that  plaintiff  would  dismiss 
this  suit,  and  defendant  a  similar  suit  which 
she  bad  pending  in  Illinois;  and  that  a  dis- 
cussion between  them  was  then  bad  regard- 
ing the  amount  of  alimony  tbat  might  be 
ultimately  agreed  upon  in  such  case,  and  In 
tbe  event  of  a  decree  for  the  plaintiff;  and 
tbat  it  was  finally  agreed  tbat  $2,000  might 
be  considered  by  both  parties  to  said  action. 

Walker  testifies  that  he  then  called  upon 
tbe  defendant  at  ber  room,  and  informed  ber 
fully  and  truly  as  to  bis  interview  with  the 
opposing  counsel,  whereupon  she  expressed 
herself  as  highly  pleased  thereat,  and  direct- 
ed him  to  drop  the  fight,  provided  she  would 
be  paid  $2,000  alimony  and  given  the  cus- 
tody of  tbe  daughter;  tbat  the  next  morn- 
ing she  saw  him  and  requested  him  to  see 
tbe  opposing  counsel,  and  tbat  sbe  stated 
tbat  sbe  wanted  to  settle  the  suit  at  once. 
He  relates  other  facts  not  material  to  this 
proceeding,  tending  to  show  that  he  fully 
and  honestly  Informed  her  at  all  times  re- 
garding the  different  steps  in  the  proceedings, 
and  tbat  she  did  not  further  appear  on  the 
trial,  and  tbat  she  was  paid  the  $2,000  by 
tbe  respondent,  but  subsequently  loaned  him 
$1,000  thereof,  taking  security  therefor. 

Tbe  affidavit  of  Walker  also  sets  forth 
certain  correspondence  passing  between  him 
and  the  appellant  during  the  months  of  No- 
vember and  December,  1907,  and  January, 
190S,  indicating  her  satisfaction  with  bis 
conduct  of  the  case,  and  with  the  result,  sug- 
gesting, however,  in  one  letter  tbat  sbe  con- 
templated taking  further  proceedings,  con- 
trary to  the  advice  of  ber  Illinois  attorney, 
and  tbat  she  thought  she  did  not  get  as  much 
as  she  ought  to  have  received  from  the  re- 
spondent. 


It  appears  that  after  the  decree  was  enter- 
ed certain  exhibits  were  destroyed  by  agree- 
ment, and  we  are  not  advised  definitely  as 
to  their  nature.  Aside  from  them,  tbe  evi- 
dence submitted  and  on  which  the  decree 
rests  is  before  us.  If  It  is  Insufficient  in 
law  to  sustain  the  decree,  appellant's  reme- 
dy ia  not  ordinarily  by  motion  to  vacate  tbe 
decree,  but  by  appeal.  We,  however,  sup- 
pose it  la  here  for  tbe  purpose  of  support- 
ing the  claim  of  collusion,  on  the  theory  that 
it  does  not  disclose  a  cause  of  action  in 
favor  of  tbe  respondent.  Prima  facie  it  does 
not  do  so;  but,  when  taken  in  connection 
with  what  appears  In  tbe  proceedings  in  an 
action  tbat  she  bad  brought  in  Illinois  for  a 
divorce,  and  which  would  go  largely  to  the 
Intent  of  the  appellant  when  she  left  Kidder 
county  for  Montana,  as  to  returning  to  or 
deserting  the  respondent,  tbe  trial  court  may 
have  been  warranted  in  making  Its  findings 
on  which  tbe  decree  rests.  However  this 
may  be,  the  evidence  of  collusion  is  not  so 
convincing  tbat  we  feel  justified  in  reversing  - 
tbe  order  of  tbe  district  court 

Usually  the  fact  of  an  agreement  not  to 
make  a  defense  Is  only  evidence  tending  to 
show  collusion,  and  ia  not  collusion,  and 
whether  collusion  does  exist  must  usually 
be  determined  by  a  consideration  of  such 
agreement  and  the  other  facts  and  circum- 
stances surrounding  It.  In  tbe  case  at  bar 
we  cannot  say  that  an  agreement  was  made 
that  a  decree  should  be  entered,  irrespective 
of  tbe  law  and  the  facts;  neither  can  we 
say  tbat  tbe  court  was  misled  by  representa- 
tions in  court  that  the  appellant  had  com- 
mitted acts  constituting  a  cause  for  divorce, 
for  the  puriMse  of  enabling  the  respondent 
to  obtain  a  divorce. 

[2]  Section  4058,  R.  C.  1005,  defines  col- 
lusion as  "an  agreement  between  tbe  hus- 
band and  wife  tbat  one  of  them  shall  com- 
mit, or  appear  to  have  committed,  or  be  rep- 
resented in  court  as  having  committed,  acts 
constituting  a  cause  of  divorce  for  the  pur- 
pose of  enabling  tbe  other  to  obtain  a  di- 
vorce." There  is  no  claim  that  It  was  agreed 
between  the  appellant  and  respondent  tbat 
the  appellant  should  commit  or  appear  to 
have  committed  an  act  constituting  a  cause 
for  divorce.  The  evidence  submitted  to  tbe 
court  on  which  the  decree  was  entered  must 
be  accepted  as  stating  tbe  facts  regarding 
their  separation. 

[3]  Tbe  representation  of  such  acts  as 
having  been  committed,  when  made  to  the 
court,  must,  to  constitute  collusion,  be  a 
misrepresentation;  tbat  is,  an  agreement  to 
misrepresent  tbe  facts,  or,  more  clearly,  a 
misrepresentation  in  court  by  agreement, 
which  makes  It  appear  tbat  acts  constitut- 
ing a  cause  for  divorce  have  been  committed 
by  tbe  defendant,  when  such  acts  have  not 
been  committed.  In  the  case  at  bar  tbe 
court  may  have  been  mistaken  in  the  legal 
effect  of  tbe  acts  which  were  shown.    If  w« 
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assume  that  the  evidence  did  not  disclose  a 
cause  for  divorce,  he  must  have  been  so 
mistaken.  But  the  evidence  was  before  him, 
and  It  Is  not  disclosed  In  the  present  pro- 
ceeding that  It  was  untrue,  or  that  It  was 
made  by  any  agreement  of  the  parties.  In 
fact,  the  contrary  ai^ears.  The  agreement, 
If  It  can  be  termed  an  agreement,  related 
wholly  to  property  rights,  and  the  obligations 
of  the  respondent  toward  the  adopted  daugh- 
ter. Burgess  v.  Burgess,  17  S.  D.  44,  95  N. 
W.  279.  See,  also,  Karren  v.  Karren,  25 
Utah,  87,  69  Pac.  465,  60  L.  R.  A.  294,  wid 
note,  95  Am.  St.  Rep.  815. 

[4]  In  addition  to  the  reasons  above  stat- 
ed, from  a  consideration  of  all  the  evidence 
submitted  on  the  motion  to  vacate  the  decree. 
It  1b  clear  to  us  that  the  appellant  in  malt- 
ing such  motion  was  not  actuated  by  proper 
motives  or  proceeding  in  good  faith.  It  Is 
perfectly  clear  that  at  the  time  the  decree 
was  entered,  and  for  some  days  thereafter, 
even  after  consulting  with  her  IlllnolB  at- 
■tomey,  she  was  eminently  satisfied  with  the 
outcome  of  the  suit,  but  that  on  consult- 
ing with  another  attorney  In  Illinois  she 
concluded  she  had  not  received  as  much 
property  in  the  settlement  as  she  should 
have  obtained.  She  so  states  In  a  lett»  to 
Walker,  and  we  are  convinced  that  therein 
lies  the  secret  of  this  application  and  of 
her  motive  in  making  it  It  was  for  her  to 
make  It  appear  that  she  was  acting  with 
good  motives,  and  not  from  any  Increase  of 
advantage  that  she  hoped  or  expected  to  gain 
thereby.  Singer  v.  Singer,  41  Barb.  (N.  Y.) 
139.  She  did  not  return  the  $2,000  to  the 
respondent,  but  it  was  tendered  into  court. 
It  Is  not  beyond  her  recall,  even  in  case  the 
order  appealed  from  should  be  reversed,  and 
this  is  an  Important  fact 

The  order  is  affirmed.  All  concur,  ezx:ept 
MORGAN,  a  J.,  not  parUclpatlng. 


VALENTINE  v.  GILBORNH  et  aL 

(Supreme  Court  of  South  Dakota.    April  29, 
1911.) 

Pabtnebship    (I   827*)  —  Dissolution  —  Ac- 
tions Between  Pabtnebs. 

A  complaint  alleged  that  plaintiff  and  de- 
fendants were  copartners  when  they  sank  a  well 
for  T.  under  contract  for  $350,  providing  that  if 
the  well  did  not  comply  with  the  contract  as  to 
capacity  for  a  fixed  period,  they  were  to  sink 
another  well ;  that  after  completion  of  the  well 
T.  gave  notes  for  $350,  but  before  tlieir  maturi- 
ty the  partnership  was  dissolved,  and  the  notes 
turned  over  to  plaintiff,  defendants  agreeing  to 
perform  all  the  obligations  of  the  partnership, 
particularly  to  the  said  T.;  that  the  well  drillM 
for  T.  never  furnished  the  flow  of  water  agreed 
upon,  and  that  defendants  failed  to  drill  an- 
other well,  by  reason  of  which  T.  refused  to  pay 
the  notes.  Held  demurrable,  as  it  fails  to  al- 
lege that  the  defendants  were  ever  advised  that 
the  well  was  defective,  or  were  requested  to 
sink  another  well. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Dec.  Dig.  I  327.»] 


Appeal  from  Circuit  Court,  Brown  Coun- 
ty;   Frank  McNulty,  Judge. 

Action  by  Charles  Valentine  against  O.  A. 
Oilbome  and  another.  EYom  a  judgmsit  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Affirmed. 

C.  It.  Jorgenson,  for  appellant  Hazle  Sc 
Huntington,  for  respondents. 

WHITING,  J.  The  plaintiff,  for  cause  of 
action,  alleged  in  his  complaint  that  plaintiff 
and  defendants,  on  and  prior  to  April  12, 
1905,  were  copartners  in  the  well-drQltng 
business;  that  they  sank  a  well  for  one 
Turner ;  that  under  their  contract  with  said 
Turner  they  were  to  drill  hl^well  for  |350, 
and  the  well  should  be  of  a  certain  quality 
and  capacity,  said  contract  providing  that, 
if  the  same  did  not  live  up  to  the  agreement 
for  a  fixed  period,  plaintiff  and  his  copart- 
ners were  to  sink  another  well  for  said  Turn- 
er; that  after  the  completion  of  the  well 
Turner  gave  two  notes  in  settlement  for 
same  in  the  aggregate  sum  of  $350,  with  in- 
terest at  8  per  cent,  one  note  being  due  on 
November  1,  1905,  and  the  other  in  Novon- 
ber,  1906;  that  after  the  drilling  of  said 
well,  and  before  the  maturity  of  their  notes, 
the  copartnership  was  dissolved;  that  upon 
the  settlement  of  the  partnership  affairs 
plaintiff  accepted,  as  a  part  of  his  share  of 
the  partnership  assets,  the  said  notes  against 
Turner,  and  that  as  a  part  of  such  copart- 
nership settlement,  the  defendants  agreed  to 
release  plaintiff  from  all  obligations  arising 
under  the  partnership  agreement  and  fur- 
ther agreed  to  perform  all  acts  and  obliga- 
tions of  every  kind  and  character  to  be  per- 
formed by  said  partnership  for  the  patrons 
of  said  partnership,  and  particularly  the  said 
Turner;  that  plaintiff  relied  upon  said  agree- 
ment in  taking  said  notes;  that  the  well 
drilled  for  Turner  never  furnished  the  flow 
of  water  as  agreed  upon  imder  the  conditions 
of  the  contract  with  such  partnership ;  that 
the  defendants  have  wholly  failed  to  drill 
another  well,  and  have  made  no  effort  to 
carry  out  their  part  of  the  agreement  made 
with 'said  Turner;  that  by  reason  of  the 
failure  of  said  well  to  comply  with  the  con- 
tract said  Turner  has  refused  to  pay  the  said 
notes,  and  by  reason  of  the  failure  of  said 
defendants  to  carry  out  their  agreement  with 
this  plaintiff,  the  plaintiff  has  been  noaUe  to 
collect  the  same;  and  that  plaintiff  had  been 
damaged  thereby  in  the  sum  of  $350  and 
interest  at  8  per  cent,  amounting  to  $467.%. 
To  this  complaint  the  defendants  demurred, 
on  the  ground  that  the  facts  therein  stated 
did  not  constitute  a  cause  of  action.  The  de- 
murrer was  sustained,  and,  plaintiff  decUn* 
ing  to  amend  his  complaint  ludgment  in  fa- 
vor of  the  defendants  was  entered  upon  such 
demurrer,  from  which  Judgment  the  plain- 
tiff has  appealed,  and  he  assigns  as  error  the 
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sustaining  of  said  demurrer  and  entering 
Judgment  thereon. 

Both  parties  waived  oral  argument  and 
Bnbmltted  the  cause  upon  briefs.  The  only 
proposition  advanced  by  appellant  In  his 
brief  is:  "When  a  complaint  Is  met  by  a 
general  demurrer  on  the  ground  of  'Insuffi- 
ciency, the  question  is  whether,  assuming  ev- 
ery fact  alleged  to  be  true,  enough  has  well 
been  stated  to  constitute  any  cause  of  action 
whatever.  The  complaint  will  be  deemed 
sufficient  when  the  necessary  allegations  can 
be  fairly  gathered  from  all  the  averments, 
although  the  pleading  is  defective  In  logical 
order  and  technical  language."  Conceding 
the  correctness  of  this  proposition  of  law, 
yet  appellant  has  wholly  failed  to  call  atten- 
tion to  the  facts  which  be  claims  show  blm 
entitled  to  relief,  and  if  there  were  any  in- 
ferences to  be  drawn  from  the  allegations  of 
this  complaint,  or  If  the  appellant  consider- 
ed the  allegations  on  their  face  sufficient  to 
set  forth  any  cause  of  action,  It  certainly 
was  Incumbent  upon  him  to  call  this  court's 
attention  thereto.  It  will  be  noted  that  the 
complaint  falls  to  allege  that  the  defendants 
were  ever  advised  that  the  well  In  question 
was  defective,  and  fails  to  allege  that  they 
were  ever  requested  to  sink  the  other  well. 
Certainly,  without  some  notice  or  request  to 
them,  a  mere  failure  upon  their  part  would 
not  entitle  either  the  plaintiff  or  Turner  to 
bring  an  action  of  any  kind  against  them. 
Without  analyzing  the  complaint  further,  it 
is  very  ai>parent  that  it  wholly  failed  to 
state  any  cause  of  action,  and  that  the  de- 
murrer was  rightfully  sustained. 

The  judgment  of  the  trial  court  Is  affirmed. 


STKOTHER  V.  LEIGH  et  al. 
(Supreme  Court  of  Iowa.     May  3,   1911.) 

1.  Acnow    (I    38*)— Actions    at    Law    and 

E^QtTITT. 

Where  a  petition  states  facts  autboriising  a 
rescission  by  a  purchaser  of  his  purchase  of 
real  estate  and  a  recovery  of  the  price  paid, 
a  count  demanding  a  recovery  for  permanent 
improvements  placed  on  the  property  and  ex- 
penses incurred  in  the  maintenance  or  the  prop- 
erty, and  taxes,  alleges  a  demand  for  an  equi- 
table acconnting,  if  the  pnrchaser  is  entitled  to 
rescind,  and  the  petition  states  but  a  single 
cause  of  action  In  equity. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  i  549;   Dec.  Dig.  |  38.*) 

2.  Vendob  and  Pcbceaber  (J  119*)— Defec- 
tive TrTLB— Rescission— Laches. 

Where  a  grantee  on  discovering  defects  in 
his  title  notified  the  grantor  thereof,  and 
brought  an  action  at  the  request  of  the  |;rantor 
to  quiet  title,  and  was  defeated  therem,  and 
then  within  a  .reasonable  time  announced  his 
election  to  rescind  the  purchase,  the  rescission 
waa  not  barred  by  laches. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  tS  212-214;  Dec.  Dig.  i 
lift.') 


8.  Vendob  and  Pubohabkb  CI  112*)— Rescis- 
sion—Gbounds. 

A  purdiaser  entitled  to  a  good  title  may- 
rescind  on  the  ground  that  the  title  is  in  a 
third  person,  without  proving  actual  fraud  by 
the  vendor,  and  it  is  sufficient  to  show  that 
both  parties  believed  that  the  vendor  had  a  good 
title,  and  that  his  title  was  defective. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  119;    Dec.  Dig.  i  112.»] 

4.  CoNTBACTs  (j  270*)—Re8cission— Reason- 
able Time. 

On^  seeking  to  rescind  a  contract  must  in- 
dicate his  purpose  so  to  do  with  reasonable 
promptness,  determined  by_  the  circumslances 
of  the  case,  and  delay  to  give  the  adverse  par- 
ty opportunity  to  perform  his  part  of  the  agree- 
ment does  not  prevent  a  rescission. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1189;   Dec.  Dig.  |  270. •] 

5.  Vendob  and  Pubchaseb  (g  114*)— Resois-  . 
SION— Waiveb. 

A  purchaser  entitled  to  a  food  title  who, 
on  discovering  a  defect  in  the  title,  prosecutes, 
at  the  request  of  the  vendor,  a  suit  to  quiet 
title  does  not  thereby  waive  his  right  to  rescind 
on  the  court's  adjudging  that  the  vendor's  title 
is  defective. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  202-204;  Dec.  Dig.  { 
U4.*] 

Appeal  from  District  Court,  Linn  County ; 
W.  N.  Trelchler,  Judge. 

The  nature  of  the  case  and  the  material 
facts  shown  by  the  record  are  stated  in  the 
opinion.    Affirmed. 

Crosby  &  Fordyce,  for  appellants.  Charles 
W.  Kepler  &  Son,  for  appellee. 

WEAVER,  J.  In  December,  1902,  the  de- 
fendants herein  claiming  to  own  a  certain 
residence  property  in  the  town  of  Mt  Ver- 
non, Iowa,  entered  Into  an  agreement  to  sell 
and  convey  the  same  to  the  plaintiff,  Ellen 
A.  Strother,  for  the  sum  of  $2,650.  In  pur- 
suance of  said  agreement,  defendants  then 
and  there  made  and  delivered  to  the  plain- 
tiff their  deed  of  said  premises  with  the 
usual  covenants  of  warranty,  and  In  consid- 
eration thereof  plaintiff  paid  to  defendants 
said  purchase  price  In  full.  In  the  year  1905 
plaintiff  discovered  that  defendants'  said 
deed  did  not  convey  a  good  title.  In  that  a 
certain  prior  grantor,  through  whom  defend- 
ants had  claimed  to  derive  their  title,  wa^  a 
life  tenant  only,  and  the  remainder  .over  was 
still  outstanding.  This  fact  was  at  once 
brought  to  the  notice  of  defendants,  and  aft- 
er consultation  with  plaintiff  It  was  deter- 
mined to  bring  an  equitable  action  In  plaln- 
tllTs  name  to  quiet  the  title  in  her  against 
the  alleged  remaindermen;  the  defendants 
undertaking  to  bear  the  costs  and  expense  of 
the  proceedings.  Trial  of  that  cause  in  the 
district  court  resulted  in  plaintiff's  favor, 
but  on  appeal  to  this  court  the  decree  was 
reversed.  Strothers  v.  Woodcox,  142  Iowa, 
648,  121  N.  W.  61.  Upon  announcement  of 
said  decision,  plaintiff  notified  defendants 
that  she  elected  to  rescind  the  purchase  of 
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the  property,  tendered  a  deed  of  reconvey- 
ance, and  demanded  a  return  of  tbe  pnrcbase 
money  paid  by  her.  The  defendants  did  not 
comply  with  said  demand,  and  -  this  action 
was  thereupon  Instituted  In  equity.  Plaln- 
tltrs  petition  states  the  facts  substantially 
as  hereinbefore  recited,  and  prays  a  decree 
of  the  court  for  a  rescission  of  said  sale  and 
for  the  recovery  of  the  purcliase  money  paid 
by  her,  with  Interest 

In  a  second  count  plaintiff  further,  asks  to 
recover  for  permanent  improvements  placed 
on  the  property  by  her  before  the  discovery 
of  the  defect  in  her  title,  for  expenses  in- 
curred by  her  in  the  case  of  Strotbers  v. 
Woodcox,  supra,  and  for  taxes  and  other  ex- 
penses Incurred  in  the  maintenance  of  said 
•  property,  against  which  she  offers  to  credit 
the  reasonable  rental  value  thereof  during 
the  time  of  her  occupancy,  and  in  further- 
ance of  the  relief  sought  by  her  she  ten- 
ders a  conveyance  of  the  premises,  warrant- 
ing the  same  against  any  incumbrance  by, 
through,  or  under  ber. 

Before  answering,  defendants  moved  to 
transfer  the  second  count  of  the  petition  to 
the  law  calendar  for  trial,  which  motion  was 
overruled  and  error  is  assigned  thereon. 
Defendants  then  answered,  admitting  the 
sale  and  conveyance  of  the  property  as  al- 
leged in  the  petition  and  the  receipt  of  the 
purchase  price  in  the  sum  named.  They  ad- 
mit the  subsequent  discovery  of  the  defect 
in  the  title  so  conveyed,  and  that  upon  con- 
sultation between  the  parties  an  action  to 
quiet  title  in  plaintiff  was  instituted,  and 
that  defendants  agreed  to  pay  the  expense 
thereof,  but  deny  that  it  was  begun  at  their 
request.  They  also  aver  that  the  rental 
value  of  the  premises  during  the  plaintiff's 
occupancy  has  been  much  in  excess  of  legal 
interest  on  the  purchase  price  thereof,  and  in 
excess  of  all  expenditures  by  plaintiff  for 
improvements,  repairs,  insurance,  and  other 
incidental  expenses.  Defendants  further  al- 
lege that  after  the  discovery  of  the  defect 
in  said  title  the  plaintiff  affirmed  the  con- 
veyance to  her  by  claiming  and  exercising 
rights  thereunder  as  purchaser  and  owner, 
and  thereby  waived  her  right,  if  any  she  had, 
to  rescind  the  deal  or  demand  a  return  of 
the  money  paid  by  her. 

On  hearing  the  evidence,  the  trial  court 
entered  a  decree  tor  plaintiff  for  the  rescis- 
sion of  the  conveyance  and  for  the  recovery 
of  the  purchase  price,  with  interest  thereon, 
together  with  amounts  expended  for  taxes, 
insurance,  and  repairs,  and  for  the  cost  of 
constructing  a  permanent  sidewalk  and  cer- 
tain unpaid  costs  and  expenses  incurred  in 
the  case  of  Strotbers  t.  Woodcox,  supra ;  said 
allowances  aggregating  the  sum  of  $4,233.75, 
upon  which  there  was  applied  a  creJlt  for 
the  rental  value  of  the  property  while  in  the 
occupancy  of  the  plaintiff,  aggregating  $1,- 
260,  leaving  a  remainder  due  to  plaintiff  of 
$2,073.75,  for  which  Judgment  was  entered. 

The  defendants  appeal. 


[1]  1.  Complaint  is  made  of  the  refusal  of 
the  trial  court  to  transfer  the  second  count 
of  the  petition  to  the  law  calendar.  It  i» 
argaed  that  the  claim  stated  in  this  account 
was  clearly  an  ordinary  demand  for  the  re- 
covery of  money  paid  and  expended,  and  that 
as  no  equitable  relief  was  asked  in  connec- 
tion therewith  it  was  triable  to  a  Jury.  The 
point  cannot  be  sustained.  Though  the  plead- 
er divided  the  petition  into  two  counts,  the 
right  to  recovery  on  the  second  was  depend- 
ent upon  the  facts  stated  in  the  first  count 
It  was  in  substance  a  demand  that,  in  case 
plaintiff  be  found  entitled  to  recover  on  the 
allegations  of  the  first  count,  the  court 
should  then  require  an  equitable  account- 
ing between  the  parties,  in  which  the  claims 
for  interest  taxes,  insurance,  rextairs,  im- 
provements, and  expenses,  on  the  one  hand, 
and  for  use  and  rent  of  the  property,  on  the 
other,  should  be  adjusted,  and  the  proper 
balance  between  them  ascertained  and  ad- 
judicated. All  this  matter  might  well  have 
been  set  uit  in  a  single  count  The  petition 
in  its  essence  states  but  a  single  cause  of 
action,  '  and  the  relief  asked  In  the  two 
counts  all  relates  to  the  same  transaction, 
and  the  consideration  of  l>oth  is  essential 
to  a  complete  adjudication  of  the  contro- 
versy. The  court  did  not  eir  In  overruling 
the  motion  to  transfer. 

[2]  2.  The  defense  on  which  appellant  prin- 
cipally relies  is  that,  plaintiff  having  fiiiled 
to  demand  a  rescission  promptly  on  discov- 
ering the  defect  in  the  title,  and  having  gone 
into  court  in  the  case  of  Strotbers  v.  Wood- 
cox, asserting  ownership  of  the  property 
and  asking  to  have  her  title  quieted,  her 
right  to  rescind  the  purchase  was  thereby 
waived  and  lost  In  other  words,  if  we  cor- 
rectly apprehend  the  argument  it  is  the  claim 
of  counsel  that  plaintiff's  right  of  action,  if 
any  she  has,  is  upon  the  covenants  of  war- 
ranty In  ber  deed,  and  not  an  action  in 
equity  for  rescission.  But  we  think  it  very 
clear  from  the  record,  tncluding  the  testi- 
mony and  admissions  of  the  def^idants 
themselves,  that  the  delay  occasioned  by  the 
litigation  in  the  case  of  Strotbers  v.  Wood- 
cox, was  made  or  permitted  at  the  instance 
of  defendants,  and  that  the  suspension  of 
further  action  on  plalntiffB  part  pending 
said  proceedings  would  not  defeat  her  right 
of  rescission  in  the  event  of  the  alleged  out- 
standing title  being  established.  Tbe  ques- 
tion whether  there  was  in  fact  a  failure  of 
title  had  l>een  put  in  issue  against  the  hos- 
tile claimants  at  defendants'  request,  and 
they  cannot  be  permitted  to  acquire  any  ad- 
vantage over  plaintiff,  simply  because  she 
waited  nntil  such  failure  ha^  been  Judicial- 
ly established  before  pressing  her  claim 
against  them.  Not  until  that  litigation  had 
culminated  in  final  decree  was  it  known  to 
a  certainty  that  the  title  conveyed  by  tb« 
defendants  was  bad,  and,  as  plaintiff  an- 
nounced her  election  to  rescind  within  tea- 
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«onab1e  time  thereafter,  tb^  reedBsion  was 
timely. 

[S]  That  the  clrcnmstancea  were  such  as 
to  jDstify  rescission,  tbere  can  be  no  doubt. 
It  was  not  necessary  to  tbat  end  for  plain- 
tiff to  prove  actual  fraud  or  misrepresenta- 
tion on  part  of  defendants  in  making  the 
sale  to  her.  It  Is  enough  If  both  parties  be- 
lieved defendants  possessed  a  good  title 
which  they  were  authorized  to  convey,  and  it 
-was  subsequently  found  that  the  title  was  in 
third  parties,  and  the  deed  to  plaintiff  prov- 
■ed  ineffective  td  vest  in  her  the  property  she 
had  purchased.  Such  mistake  would  involve 
no  fraud  in  the  moral  sense  of  that  word ; 
t>at  to  permit  the  seller  to  insist  upon  an 
advantage  so  obtained  and  refuse  to  place 
the  purchaser  In  statu  quo,  so  far  as  that  Is 
possible  by  a  proper  decree,  would  be  to 
make  th«  law  an  instrument  of  fraud.  It 
Is  conceded  that  defendants  undertook  to 
convey  a  good  title,  and  that  plaintiff,  re- 
lying upon  their  claims  and  representations 
In  this  respect  and  upon  the  abstract  exhib- 
ited by  them,  made  her  purchase,  and  it  Is 
also  conceded  that  the  title  so  conveyed  was 
later  conclusively  adjudged  to  be  bad.  That 
a  rescission  may  be  bad  under  such  circum- 
stances has  often  been  held  by  this  court. 
Welse  V.  Orove,  123  Iowa,  689,  99  N.  W. 
191;  Smith  v.  Bricker,  86  Iowa,  285,  S3  N. 
W.  250;  Clapp  v.  Greenlee,  100  Iowa,  595, 
'69  N.  W.  1049 ;  Campbell  v.  Spears,  120  Iowa, 
«73,  94  N.  W.  1126.  For  reasons  already 
stated  we  cannot  say  tbat  plaintiff  was 
guilty  of  laches  forfeiting  her  right  to  re- 
scind. 

[4]  It  Is  true  tbat  one  who  wishes  to  re- 
scind a  contract  must  indicate  the  purpose  so 
to  do  with  reasonable  promptness.  But  what 
Is  "reasonable  promptness,"  so  far  as  the 
elemmt  of  time  is  concerned,  varies  with 
tbe  varying  circumstances  of  the  cases.  Ap- 
parent delay  is  always  open  to  explanation. 
(Walling  V.  Thomas,  133  Ala.  430,  31  South. 
982),  and,  if  such  delay  has  been  accorded  to 
give  the  other  party  time  and  opportunity 
to  make  good  the  defective  title,  a  court  of 
equity  will  be  slow  to  make  ft  a  ground  for 
forfeiture  or  waiver  upon  the  objection  of 
the  party  for  whose  benefit  It  ha«  been  given. 
No  authority  holding  otherwise  has  been 
called  to  our  attention,  and  we  are  qaite  cer- 
tain none  can  be  found. 

[S]  It  is  said,  however,  that  plalntUTs  act 
of  acquiescence  in  the  prosecution  of  the 
former  action  In  her  name  tis  the  alleged 
owner  of  the  property  Is  an  assertion  of 
ownership  Inconsistent  with  the  right  t6  re- 
scind. Conceding  that  under  some  circum- 
stances the  bringing  of  such  an  action  could 
be  treated  as  a  waiver  of  the  right  of  rescis- 
sion, it  would  be  Inequitable  to  so  treat  It  in 
this  case.  Tbe  plaintiff  did  bold  such  title 
as  defendants  could  give  her,  and  they  were 
seeking  to  confirm  It  and  make  it  good.    To 


do  BO  that  action  was  brcmght  and  prosecut- 
ed in  her  nam^  but  her  grantors  who  ar- 
ranged for  It  and  assumed  tbe  expenses  of 
it  were  the  real  plaintiffs,  and  were  bound 
by  the  Judgment  therein  as  effectually  as  the 
nominal  plaintiff  herself.  That  action  was 
simply  an  expedient,  and  a  lawful  one,  adopt- 
ed by  defendants  to  remove  any  cause  for 
rescission  which  plaintiff  might  have.  It 
failed,  and  when  that  failure  was  settled 
beyond  question  by  the  court's  decree  plain- 
tiff's right  of  rescission  was  left  unimpaired. 
The  decree  for  plaintiff  was  therefore  prop- 
erly entered. 

We  are  more  satisfied  with  this  conclusion 
from  tbe  fact  that,  were  appellants'  conten- 
tion as  to  appellee's  appropriate  remedy  to 
be  sustained  by  us  and  a  reversal  ordered, 
or  the  cause  remanded  as  an  action  at  law 
upon  a  breach  of  the  covenant  of  seisin, 
plaintiff's  recovery,  In  view  of  her  practical 
ouster  by  the  adverse  decree  in  Strotbers  v. 
Woodcox,  would  be  assessed  upon  substan- 
tially tbe  same  basis  as  a  rescission,  1.  e.,  a 
return  of  the  money  paid,  with  lawful  Inter- 
est. 2  Sutherland's  Dam.  (3d  Ed.)  |  693. 
We  have  no  doubt  however,  of  the  propriety 
of  the  remedy  here  employed  or  of  the  Jus- 
tice of  tbe  conclusion  reached  by  the  trial 
court. 

Affirmed. 


GERMANN  v.  GREAT  NORTHERN  RY.  CO. 
(Supreme  Court  of  Minnesota.    April  28,  1911.) 

(ByllaliM  hy  the  Court.) 

Appeal  and  Erbob  ({  1171*)— Review— Ex- 
cessive Damages. 

In  an  action  to  recover  damages  alleged  to 
have  been  saSered  by  reason  of  an  assault  and 
battery  committed  upon  plaintiff  by  one  of  de- 
fendant's train  employes,  a  new  trial  is  granted 
on  the  ground  that  the  damages  awarded  by  the 
Jury  were  excessive. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  {  llTl.*] 

Appeal  from  District  Court,  Polk  County; 
William  Watts,  Judge. 

Action  by  Eugene  Germann  against  the 
Great  Northern  Railway  Company.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

3.  D.  Sullivan,  for  appellant  W.  B.  Rowe, 
for  respondent 

BROWN,  J.  Plaintiff  was  a  passenger  on 
one  of  defendant's  trains  from  Grand  Forks, 
In  North  Dakota,  to  Crookston,  this  state. 
He  became  involved  In  a  flstlc  and  IHiumb- 
cbewing  altercation  with  a  colored  cook  em- 
ployed in  the  buffet  car,  and  brought  this 
action  to  recover  damages  for  Injuries  result- 
ing therefrom,  charging  in  bis  complaint  that 
the  colored  cook  willfully,  violently,  and 
wantonly  assaulted  him,  and  struck,  beat 
and    bruised    his    head,    body,    and    limbs. 
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Plaintiff  had  a  verdict  In  tbe  court  below 
for  $2,000.  Defendant  thereafter  moved  for 
a  new  trial  upon  the  grounds:  (1)  That  the 
damages  awarded  by  the  Jury  were  exces- 
sive, and  were  given  under  the  Influence  of 
passion  and  prejudice ;  and  (2)  that  the  ver- 
dict was  not  sustained  by  the  evidence.  The 
trial  court  denied  the  motion,  on  condition 
that  plaintiff  remit  from  the  verdict  the  sum 
of  $1,000.  Plaintiff  accepted  the  condition, 
and  filed  the  proper  stipulation  reducing  the 
verdict    Defendant  appealed. 

We  conclude,  after  a  full  examination  of 
the  record,  that  the  damages  awarded  by  the 
Jury  are  far  In  excess  of  what  plaintiff  was 
entitled  to  under  the  evidence,  and  that  the 
action  of  the  Jury  in  assessing  them  can  only 
be  accounted  for  on  the  theory  of  passion 
and  prejudice.  Having  reached  the  conclu- 
sion that  the  verdict  should  be  reduced  one- 
half,  the  trial  court  should  have  gone  one 
step  further  and  ordered  a  new  trial.  Plain- 
tiff's injuries  were  not  of  a  serious  cliarac- 
ter,  and  we  are  strongly  impressed  that  he 
brought  on  the  difficulty  with  the  colored 
cook  by  his  offensive  language  towards  him. 
Plaintiff  entered  the  day  coach  with  two 
companions,  and  immediately  ordered  and  di- 
rected the  cook,  who  happened  to  be  in 
the  car  at  the  time,  gathering  up  soiled  linen 
to  send  to  the  laundry,  to  turn  one  of  the 
seats  so  that  plaintiff  and  &is  companions 
could  be  seated  together.  The  cook  had 
nothing  to  do  with  the  operation  of  the  train, 
and,  so  far  as  the  record  discloses,  did  not 
possess  the  necessary  key  to  enable  him  to 
unlock  and  turn  the  seat  He  was  garbed  In 
the  clothing  of  a  cook,  and  not  as  an  ordi- 
nary trainman,  thus  furnishing  to  plaintiff 
evidence  of  bis  rank  and  station  In  the  train 
service.  The  evidence  Is  clear  that  plaintiff 
and  bis  companions  had  tteen  drinking,  and 
were,  to  some  extent  at  least,  under  the  In- 
fluence of  Intoxicants.  The  cook  failed  to 
respond  to  the  order  to  turn  the  seat,  and 
plaintiff  evidently  lost  hts  patience,  and  in 
a  loud  voice  referred  to  him  as  a  "cooh," 
and  again  Insisted  that  he  turn  the  seat. 
The  cook,  who  at  the  time  was  engaged  In  a 
conversation  with  a  white  lady  passenger  a 
few  seats  down  the  aisle,  answering  some 
questions  in  reference  to  the  train  service, 
made  no  response  to  plaintiff's  order.  Pres- 
ently, however,  he  started  for  his  own  car, 
the  buffet  car,  and  as  he  passed  plaintiff  the 
altercation  took  place. 

Plaintiff  claims  that  the  cook  rushed  upon 
and  struck  him,  while  the  latter  claims  that, 
as  he  was  about  to  pass  down  the  aisle, 
plaintiff  seized  him  by  the  throat,  and  that, 
in  resisting  plalntlfTs  effort  to  choke  him,  he 
employed  such  means  as  he  thought  neces- 
sary for  the  purpose.  The  altercation  was 
immediately  resumed  In  the  buffet  car,  where 
the  combatants  were  separated  by  the  train- 
men.   While  there  Is  a  square  conflict  iu  the 


evidence  as  to  which  parQr  commenced  tbe 
assault.  It  Is  apparent  that  plaintiff's  con- 
duct and  language  toward  the  colored  man 
brought  on  the  difllculty;  and,  though  plain- 
tlfTs  conduct  or  language  would  not  consti- 
tute a  legal  Justification  for  tbe  assault  upon 
him,  it  was  a  proper  matter  for  considera- 
tion in  mitigation  of  damages.  On  the  whole, 
we  are  satisfied  that  the  jury  did  not  give 
impartial  consideration  to  the  case,  and  wm« 
actuated  by  prejudice,  and  that  a  new  trial 
should  be  granted.  The  fact  that  the  trial 
court  reduced  the  verdict  does  not  render  a 
new  trial  unnecessary.  Gunderson  v.  He- 
vator  Co.,  47  Minn.  161,  49  N.  W.  894. 

The  question  whether  the  trial  court  erred 
in  Instructing  the  jury  that.  If  they  found 
the  assault  to  have  been  malicious,  exem- 
plary damages  might  be  awarded,  was  not 
made  tbe  basis  of  defendant's  mot^n  for  a 
new  trial,  and  Is  not  therefore  considered. 

Order  reversed. 


GERE  et  aL  ▼.  DORR  et  aL 
(Supreme  C!ourt  of  llinnesota.    April  28, 1911.) 

(SyUabut  hv  the  Court.) 

1.  <30EP0BAT10NS     (J     665*)— FOBEIOH     COKPO- 

BATiONs— Disposition  of  Stock  Fbaudu- 
UENTLY  Issued  Without  Considebation— 
Injunction— Jtjbisdiction. 

The  courts  of  this  state  have  jurisdiction 
in  an  action  in  equity  brought  b^  resident  stock- 
holders, who  were  fraudulently  induced  to  sub- 
scribe tor  stock  in  a  foreign  corporation  by  tbe 
?>romoter  and  an  officer  thereof,  to  enjoin  him 
rom  parting  with  stock  fraudulently  issned  to 
him  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  I  665.*] 

2.  CoBPOBATiONs  (I  665*)— Officebs— Dispo- 
sition OF  Stock  Fbaddulently  Issued— 
Injunction^Jubisdiction. 

Such  a  proceeding  Is  not  an  interference 
with  the  management  of  the  internal  affairs 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  665.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Olin  B.  Lewis,  Judge. 

Action  by  Andrew  Li.  Gere  and  others 
against  Russell  R.  Dorr  and  others.  A  de- 
murrer to  tbe  complaint  was  overruled,  and 
defendant  Russell  R.  Dorr  appeals.  Af- 
firmed. 

O'Brien,  Toung  &  Stone,  for  appellant 
Savage  &  Purdy,  for  respondents. 

LEWIS,  3.  A  demurrer  to  the  complaint. 
on  the  ground  that  it  did  not  state  tacts 
sufilclent  to  constitute  a  cause  of  action,  was 
overruled  by  the  court  below.  The  action 
Is  In  equity,  brought  by  certain  stockhold- 
ers, on  behalf  of  all  stockholders,  against 
the  Columbia  River  Orchard  Company,  Rus- 
sell R.  Dorr,  its  president  and  treasurer,  B. 
R.  Dorr,  its  secretary,  and  W.  E.  Bramhall. 
all  of  whom  constituted  tbe  board  of  direc- 
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tors,  for  the  purpose  of  ()rocurlng  Judgment 
that  SO.OOO  shares  of  stock  of  the  company, 
which  had  been  issued  to  K.  R.  Dorr,  and  1,- 
000  shares  issued  to  B.  B.  Dorr,  were  fraud- 
ulently issued,  and  to  restrain  the  officers 
from  voting  the  stock,  and  that  it  be  can- 
celed and  surrendered  to  the  company. 

The  corporation  was  organized  under  the 
laws  of  Arizona,  and  at  the  time  of  the  com- 
mencement of  the  action  was  not  transact- 
ing any  business  in  this  state,  and  had  no 
office  therein.  Attempted  service  was  made 
on  the  company,  but  it  was  set  aside,  and 
demurrers  to  the  complaint  by  defendants 
B.  R.  Dorr  and  W.  E.  Bramhall  were  sus- 
tained. The  demurrer  by  R.  R.  Dorr  was 
overruled.  The  objection  nrged  by  him 
against  the  complaint  is  that  the  relief 
sought,  conceding  the  facts  stated  to  be  true, 
will  necessarily  constitute  an  interference 
with  the  Internal  afTairs  of  the  corporatloiv 
and  that  the  state  is  powerless  to  confer 
jurisdiction  upon  the  courts  of  this  state 
with  reference  to  the  subject-matter. 

[1,  2]  In  the  case  of  Guilford  v.  Western 
Union,  50  Minn.  332,  61  N.  W.  324,  50  Am. 
St.  Rep.  407,  the  rule  was  recognized  that 
courts  will  not  exercise  visltorial  powers 
over  foreign  corporations,  or  interfere  with 
the  management  of  their  Internal  affairs,  and 
two  Important  cases  Were  reviewed  and  dis- 
tinguished. The  principle  was  also  consider- 
ed In  State  ex  rel.  v.  De  Groat,  109  Minn. 
168,  123  N.  W.  417,  134  Am.  St  Rep.  764, 
and  the  leading  case  of  Madden  v.  Penn. 
Ught  Co.,  181  Pa.  617,  37  AU.  817,  38  L.  R. 
A.  638,  was  referred  to.  The  Supreme 
Court  of  Pennsylvania  held  that  the  leasing 
by  a  foreign  corporation  of  Its  property  and 
franchises  for  an  inadequate  rental,  with  re- 
spect to  the  consequent  depreciation  of  It, 
constituted  the  management  of  Its  Internal 
affairs,  and  that  the  local  court  could  not 
entertain  Jurisdiction  to  compel  the  taking 
of  bids.  The  cases  are  collected  under  sec- 
tion 6742,  Thompson  on  Ck>rporatlon  (2d  Eld.). 

We  are  not  prepared  to  state  whether  all 
of  those  cases  would  altogether  meet  with 
the  approval  of  this  court;  but  we  believe 
they  are  distinguishable  In  principle  from 
the  case  before  us.  At  least,  we  do  not 
find  that  a  similar  state  of  facts  was  ever 
before  presented.  So  far  as  developed,  the 
rule  seems  to  be  that  where  no  question  Is 
involved  as  to  the  object  and  good  faith  of 
the  Incorporators,  and  residents  of  one  state 
In  good  faith  become  stockholders  of  a  for- 
eign corporation,  they  cannot  question  In  a 
local  court  the  acts  of  a  corporation  which 
Involve  their  relation  as  stockholders  in  the 
corporation,  while  acting  through  its  board 
of  directors  or  stockholders.  The  validity 
of  snch  acts  most  be  tested  by  the  laws  of 
the  incorporating  state,  and  the  Interpreta- 
tion of  those  laws  and  the  validity  of  the 
corporate  powers  attempted  to  be  exercised 


thereunder,  unless  otherwise  provided,  are 
Umlted  to  the  courts  thereof.  It  is  charged 
that  appellant,  a  resident  of  this  state,  for 
the  purpose  of  obtaining  money  from  the 
plaintiffs,  entered  into  a  conspiracy  with  oth- 
er persons  to  organize  the  corporation  for 
the  fraudulent  purpose  of  securing  50,000 
shares  of  the  stock  without  consideration; 
that  It  never  was  the  intention  to  purchase 
lands  and  cultivate  them  In  good  faith  for 
the  benefit  of  the  plaintiffs,  although  that 
was  represented  by  him  to  be  the  purpose 
when  they  subscribed  for  stock.  If  the 
plaintiffs  parted  with  their  money  on  ac- 
count of  such  representations,  and  if  by 
such  means  appellant  secured  control  of  the 
corporation  to  the  detriment  of  the  plain- 
tiffs, they  and  the  other  stockholders  are 
entitled  to  some  relief.  The  purpose  of  this 
action,  in  part.  Is  to  prevent  appellant  from 
parting  with  the  stock.  The  courts  of  this 
state  have  Jurisdiction  as  against  blm  for 
that  purpose,  even  If  no  Jurisdiction  exists 
as  to  the  corporation  or  the  nonresident  de- 
fendants. It  Is  a  personal  matter  between 
the  appellant  and  the  plaintiffs,  and  this  pro- 
ceeding Is  not  an  Interference  with  the  man- 
agement of  the  Internal  affairs  of  the  cor- 
poration. 
Affirmed. 


McCUTCHEON  ▼.  VIRGINIA  ft  R^INT 

LAKE  CO. 

(Supreme  Court  of  Minnesota.    April  28,  1911.) 

(Byllabiu  Iv  the  Court.) 

Master  anh  Sebvai^t  (|  280*)— I^^jubies  to 
Servant— AssiniPTioN  of  Risks. 

In  an  action  to  recover  for  personal  inju- 
ries alleged  to  have  been  caused  by  tiie  negli- 
gence of  defendant,  it  is  held  that  plainti£e's  as- 
sumption of  the  risks  of  the  employment  conclu- 
sively appears  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serv^ant,  Cent  Dig.  {{  981-986;    Dec.  Dig.  { 

Appeal  from  District  Court,  St  Loula 
County;    Wm.  A  Cant  Judge. 

Action  by  A.  C.  McCutcheon  against  the 
Virginia  &  Rainy  Lake  Company.  Judgment 
for  plaintiff,  and  defepdant  appeals.  Revers- 
ed, and  Judgment  ordered  for  defendant 

Washburn,  Bailey  &  Mitchell,  for  appel- 
lant Thos.  J.  Davis  and  J.  A.  P.  Neal,  for 
respondent 

BROWN,  J.  Action  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant.  Plain- 
tiff had  a  verdict  Defendant  moved  for 
judgment  notwithstanding  the  verdict,  which 
was  denied.  Judgment  was  entered  for  plain- 
tiff, and  defendant  appealed. 

The  facts  are  substantially  as  follows  :  De- 
fendant Is  a  corporation  engaged  In  the  man- 
ufacture of  lumber  at  the  city  of  Virginia, 
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this  state.  In  Its  lumber  yards,  connected 
with  Its  sawmill,  defendant  bad  constructed 
a  number  of  tramways,  upon  which  were  op- 
erated tram  cars  or  trucks  used  in  conveying 
lumber  from  the  mill  to  the  yards,  where  It 
was  sorted  and  piled,  or  to  adjacent  railroad 
tracks,  and  loaded  upon  cars  for  shipment. 
The  tramways  consisted  of  trestle  work,  and 
were  elevated  above  the  ground  from  10  to 
15  feet,  and  the  one  involved  in  this  action 
was  16  feet  wide.  Two  parallel  tracks  were 
laid  thereon,  upon  which  the  trucks  were 
moved  from  the  mill  to  the  yards  or  railroad. 
The  trucks  frequently  became  derailed,  and 
It  became  necessary  to  return  them  to  the 
track  without  removing  the  lumber  with 
which  they  might  be  loaded.  This  seems  to 
have  been  accomplished  under  methods  adopt- 
ed by  those  in  charge  of  the  work.  Plaln- 
tur  was  In  the  employ  of  defendant  as  a 
scaler  and  grader  of  the  lumber.  During  the 
day  of  July  22,  1909,  one  of  the  tru<*s  load- 
ed with  lumber  became  derailed,  and  the 
superintendent  ordered  and  directed  plaintiff 
to  take  the  crew  of  four  men,  of  which  he 
was  foreman,  and  replace  it  upon  the  track. 
FlalntlfF  proceeded  with  his  men  to  the  tram- 
way, examined  the  situation  and  condition  of 
tlte  truck,  and  found  the  forward  wheels  off 
the  track.  He  was  not  Instructed  In  reference 
to  any  particular  method  of  returning  the 
wheels,  and  adopted  one  which  seemed  to 
htm  feasible  and  appropriate.  He  determin- 
ed to  raise  the  load  of  lumber  at  the  forward 
end,  so  that  the  weight  thereof  would  rest 
over  and  upon  the  rear  wheels,  when  the  de- 
railed wheels  could  readily  be  replaced.  He 
stationed  three  of  his  men  at  the  forward 
end  of  the  load  and  one  at  the  rear,  taking 
a  position  himself  on  the  side  thereof,  a  few 
feet  from  the  end  and  next  to  the  outer  edge 
of  the  tramway.  PlalntiCt  and  the  three  men 
then  raised  the  load,  and.  it  is  claimed,  upon 
being  so  raised,  the  end  of  the  load  suddenly 
shifted  toward  and  against  plaintiff,  throw- 
ing him  from  the  tramway  to  the  ground  be- 
low, and  injuring  him.  The  space  between 
the  side  of  the  'truck,  where  plaintiff  was 
standing,  and  the  edge  of  the  tramway,  was 
about  12  iDChts,  and  upon  ihls  narrow  foun- 
dation he  attempted  to  aid  In  raising  the 
load  of  lumber.  The  evidence  offered  by  de- 
fendant tended  to  show  that  plaintiff  slipped 
and  fell  off  the  tramway,  and  that  there  was 
no  shifting  of  the  load  of  lumber.  But  this 
is  unimportant.  The  case  must  be  disposed 
of  upon  the  theory  that  the  accident  happen- 
ed in  the  manner  claimed  by  plaintiff.  The 
Jury  so  found. 

The  theory  of  negligence,  the  basis  of  plain- 
tiff's action,  as  It  developed  on  the  trial,  was 
tliat  defendant  failed  In  its  duty  to  plaintiff 
In  not  providing  him  a  reasonably  safe  plate 
in  which  to  do  his  work,  in  not  Instructing 
him  in  reference  thereto,  and  in  not  warning 
him  of  the  dangers  Incident  to  its  perform- 
ance. It  appears  from  the  evidence  that  the 
tramway  bad  no  railing  or  other  barrier  along 


Its  sides  to  prev«it  persons  falling  from  the 
same,  and  the  absence  thereof  is  the  basis  of 
plalntlflTs  contention  that  the  place  of  work 
was  unsafe.  It  also  appears  that  plaintiff 
was  given  no  instructions  In  reference  to 
thp  proper  method  of  returning  the  truck 
to  the  track,  and  was  not  warned  of  the 
dangers  Incident  to  the  work.  The  trial 
court  instructed  the  Jury  that  the  statutes 
of  the  state  requiring  dangerous  places  in 
or  about  factories  or  workshops  to  be  guard- 
ed did  not  apply  to  the  tramway  In  ques- 
tion, but  left  them  to  determine  whether  de- 
fendant. Irrespective  of  the  statute,  was 
chargeable  with  negligence  In  not  doing  so, 
and  also  in  falling  to  warn  and  instruct 
plaintiff. 

We  deem  it  unnecessary  to  determine  the 
question  whether  the  court  erred  in  submit- 
ting to  the  Jury  the  question  of  guarding  the 
tramway.  For  the  purposes  of  the  case 
it  may  be  conceded  that  the  question  was 
properly  submitted  to  the  jury,  and  that  the 
evidence  sustains  the  verdict  in  that  respect 
The  record,  however,  does  not  sustain  the 
submission  of  the  issue  of  defendant's  neg- 
ligence In  respect  to  warning  and  Instruc- 
tions, and  in  our  view  of  the  evidence  plain- 
tiff's assumption  of  the  risks  conclusively  ap- 
pears. 

Plaintiff  was  34  years  of  age,  a  person  of 
intelligence  and  education.  Previous  to  his 
employment  with  defendant,  he  had  had 
ten  or  more  years'  experience  In  and  about 
sawmills  and  lumber  yards.  Including  yards 
of  the  character  of  defendant's.  His  du- 
ties In  this  employment  were  scaling  and 
grading  manufactured  lumber,  and  he  had 
four  other  employes  under  his  charge  to 
assist  In  the  work.  He  was  familiar  with 
the  tramways  and  their  uses,  and,  though 
be  had  not  previously  engaged  In  the  work 
of  righting  derailed  cars,  he  was  aware 
of  the  fact  that  they  frequently  ran  off  the 
track  and  were  returned  without  removing 
the  lumber  upon  them.  His  Intelligence  and 
long  experience  in  such  yards  rendered  In- 
structions in  respect  to  the  work  in  ques- 
tion unnecessary.  He  requested  none,  and 
when  ordered  by  the  superintendent  to  put 
the  car  back  on  the  track  be  carefully,  ac- 
cording to  his  testimony,  examined  the  sit- 
uation with  which  he  was  confronted  and 
well  understood  all  the  conditions  surround- 
ing the  task.  There  were  no  hidden  or 
concealed  dangers  of  which  he  was  entitled 
to  warning.  All  were  <^pen  and  apparent  to 
observation,  and  of  which  the  law  chatged 
blm  with  notice.  Had  plaintiff  been  a 
common  laborer,  wholly  unfamiliar  with 
such  work,  or  not  of  sufficient  InteUIgence  M 
comprehend  the  dangers  surrounding  It,  a 
different  question  would  perhaps  be  preaent- 
ed.  It  was  not  shown  that  an  accident  of 
this  character  ever  occurred  before  In  these 
yards,  nor  that  a  load  of  lumber,  weighing 
three  tons,  waa  likely  to  shift  to  one  sldo 
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when  one  end  thereof  was  raised,  and  de- 
fendant had  no  reason  to  anticipate  that 
■ucb  might  occur  on  this  particular  occasion. 
Upon  the  undlspnted  evidence,  therefore, 
we  condude  that  plaintiff  assumed  the  risks 
of  this  employmoit,  and  cannot  recover. 
Galland  t.  Railway  Co.,  101  Minn.  640,  111 
N.  W.  1188 ;  Stervog  v.  Minn.  Transfer  CJo., 
lOS  Minn.  199,  121  N.  W.  903,  26  Ll  R.  A. 
(N.  S.)  382;  Tomczek  ▼.  Johnson,  110  Minn. 
820,  125  N.  W.  268 ;  Hostager  v.  Northwest 
Paper  Co.,  110  Minn.  408,  125  N.  W.  902. 

Judgment  reversed,  and  Judgment  for  de- 
fendant notwithstanding  the  verdict  is  or- 
dered. 


BURKDB  V.  MATSON  «t  aL 
(Supreme  Court  of  Minnesota.    April  28,  1911.) 

(ByVabut  by  th«  Court.) 

1.  JuBT  (I  18*)— Right  to  Ju«t  Triai,. 

After  claimants  to  an  offered  reward  have 
interpleaded  under  the  statute  and  raised  an 
issue  as  to  their  respective  rights  in  the  re- 
ward, a  case  is  made  properly  triable  by  the 
eonrt  without  a  jury. 

[Bd.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  I  61;   Dec.  Dig.  {  18.*] 

2.  ImmiPLBADKB  ({  41*)— Relief  Awarded 

On  the  trial  of  such  case,  the  right  of  each 
claimant  to  the  whole  or  a  portion  of  the  re- 
ward should  be  determined,  even  though  by 
consent  a  jury  trial  is  had. 

[EU.  Note.— For  other  cases,  see  Interpleader, 
Dec.  Dig.  I  41.»] 

8.  Rbwabdb    ({    11*)  — PABTm    Bntitlbd— 
Pbesidxrt  or  Vuxaok  Council. 

It  is  not  part  of  the  official  duty  of  the 
president  of  a  village  council  to  detect  and  ap- 
prehend persons  suspected  of  committing  crimes 
outside  of  his  village.  Such  officer  may  there- 
fore earn  a  reward  offered  for  the  arrest  and 
conviction  of  the  perpetrators  of  such  a  crime. 
[Ed.  Note. — For  other  cases,  see  Rewards, 
Cent  Dig.  H  14.  U;    Dec.  Dig.  f  11.*] 

Appeal  from  District  Court,  Roseau  Coun- 
ty ;  Andrew  Orlndeland,  Judge. 

Action  by  A.  A.  Burkee  against  M.  M. 
Matson  and  others.  Verdict  for  defendants. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed. 

Geo.  M.  Stebblns  and  Tawney,  Smith  & 
Tawney,  for  appellant  Constant  Larson,  for 
respondents. 

SIMPSON,  J.  The  Minnesota  Bankers' 
Association  offered  a  reward  'of  |260  for  the 
arrest  and  conviction  of  any  person  blowing 
the  safe  or  vault  of  any  member  of  the  as- 
•odatlon.  The  Scandla  Bank  of  Stephen,  a 
member,  had  its  safe  blown  and  its  bank 
burglarized.  One  Joseph  Zallnskl  was  ar- 
rested and  convicted  of  the  crime.  The 
plaintiff  brought  an  action  against  the  asso- 
ciation, claiming  the  right  to  recover  the 
offered  reward.  Thereupon,  on  its  applica- 
tion, the  association  was  permitted  to  pay 
the  amount  of  the  reward  into  court    Three 


parties,  represented  to  be  claimants  of  the 
reward,  were  joined  as  defendants,  and  an 
order  of  Interpleader  made.  One  of  the 
parties  so  Joined  answered,  claiming  right 
to  the  reward.  The  issue  so  made  was  tried 
by  a  Jury,  and  the  answering  defendant  had 
a  verdict  for  the  full  amount  of  the  reward. 
The  plaintiff  appeals  from  an  order  denying 
his  alternative  motions  for  Judgment  notwith- 
standing the  verdict   or   for  a   new   trial. 

[1  ]  The  parties  elected  to  try  the  casQ  be- 
fore a  Jury,  rather  than  to  follow  the  usual 
and  more  appropriate  practice  of  submitting 
their  respective  claims  to  the  whole  or  to  a 
part  of  the  fun^  for  determination  to  the 
trial  Judge.  The  statutory  proceeding  of  in- 
terpleader, where  applicable,  provides  sub- 
stantially the  remedy  formerly  obtained  by 
a  bill  of  Interpleader  In  equity.  Where, 
upon  the  Issues  framed,  it  is  apparent,  as  in 
this  case,  that  the  right  of  one  person  to 
participate  in  the  fund  Involved  is  not  neces- 
sarily exclusive  of  the  rights  of  others  there- 
in, and  that  the  facts  may  require  an  equi- 
table distribution  of  the  fund,  a  proper  case 
Is  presented  for  trial  by  the  court  and  nei- 
ther side  is  entitled,  as  a  matter  of  right, 
to  a  Jury  trial.  Welbeler  v.  Ford,  61  Minn. 
398,  63  N.  W.  1075. 

[2]  Under  the  issues  made,'  each  claimant 
was  entitled  to  a  determination,  not  only  of 
his  right  to  the  whole  fund,  but  as  well  of 
his  right  to  a  portion  of  the  reward;  and  the 
right  to  such  determination  was  not  affected 
by  the  election  of  the  parties  to  submit  the 
Issues  to  a  Jury.  The  case  was  In  fact  how- 
ever, submitted  to  the  Jury  on  the  theory 
that  either  the  plaintiff  or  defendant  was 
entitled  to  the  entire  fund.  The  portion  of , 
the  charge  deflnlng  the  defendant's  right  to 
recover  Is  as  follows :  "The  defendant  Mat 
son  contends  that  he  asked  Burkee  to  arrest 
the  two  suspected  men,  that  he  was  the  one 
that  furnished  the  information  to  Mr.  Bur- 
kee that  caused  him  to  act  in  the  matter, 
and  that  that  led  directly  to  the  arrest  of 
the  l>ank  burglars.  If  you  find  this  to  be  a 
fact,  and  also  find  that  Matson  acted  with 
the  knowledge  of,  and  with  a  view  of  ob- 
taining, the  reward,  then  your  verdict  should 
be  for  the  defendant." 

This  portion  of  the  charge,  while  correct- 
ly stating  the  principles  which  should  gov- 
ern the  Jury  in  determining  whether  the  de- 
fendant was  entitled  to  share  In  the  reward, 
was  erroneous,  because  It  amounted  to  a  di- 
rection that  If  the  defendant  was  a  moving 
cause  in  the  arrest  the  plaintiff  could  not 
have  effectively  participated  therein.  As  an 
abstract  proposition  this  would  be  inaccu- 
rate, and  it  was  clearly  inapplicable  to  the 
evidence  in  the  case.  The  following  facts 
appear  without  much  conflict  in  the  evi- 
dence: 

The  defendant,  on  the  forenoon  of  the  sec- 
ond day  after  tiie  tmrglary  at  Stephen,  gave 
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a  ride  to,  and  brongbt  into  the  Tillage  of 
Qreenbush  with  him,  two  men  whom  be  sus- 
pected of  participation  in  the  burglary. 
Meeting  the  plaintiff-^who  was  president  of 
the  Tillage  council  of  Greenbush — on  tt»e 
street,  defendant  informed  him  of  bis  sus- 
picion as  to  the  character  of  the  men.  The 
plaintiff  thereupon  summoned  a  constable 
and  a  posse  of  citizens,  and,  after  the  de- 
fendant had  identified  the  men  be  referred 
to,  .the  plaintiff  placed  them  under  arrest 
Upon  searching  them  the  plaintiff  found 
some  soap  and  a  bottle  of  liquid  in  the  pock- 
eta  of  one.  He  thereupon  employed  two  of 
his  posse  to  act  as  watchmen  over  the  sus- 
pects, notified  the  sheriff  of  the  county,  and 
insisted  on  the  sheriff  taking  the  men  into 
custody.  Thereafter,  one  of  the  man  made 
a  confession,  and  the  other  was  convicted, 
upon  trial,  of  having  committed  the  crime 
involved.  Both  plaintiff  and  defendant  tes- 
tified at  such  trial.  Tbe  plaintiff  and  de- 
fendant each  testified  in  the  present  case 
that  they  knew  of  tbe  reward  offered,  and 
that  (in  what  they  did  concerning  the  ar- 
rest and  conviction)  they  acted  with  a  view 
of  obtaining  tbe  reward. 

[J]  The  fact  that  the  plaintiff  was  presi- 
dent of  the  village  council,  and  ex  officio  a 
peace  officer,  and  authorized  to  give  direc- 
tions to  the  constable,  is  only  important 
here  as  tending  to  show  that  tbe  defendant, 
in  giving  blm  the  information  as  to  the  sus- 
pected parties,  was  taking  a  reasonable  and 
proper  course  to  bring  about  their  arrest 
and  conviction.  The  official  position  of  the 
plaintiff  does  not  in  any  way  affect  his  right 
to  recover  tbe  offered  reward,  if  he  Is  shown 
to  have  complied  with  tbe  terms  of  the  of- 
fer. Section  721,  R.  L.  1906,  referring  to  vil- 
lage officers,  provides:  "The  president  and 
the  trustees  shall  be  peace  officers,  and  may 
suppress  in  a  summary  manner  any  riotous 
or  disorderly  conduct  in  the  streets  or  oth- 
er public  places  of  the  village,  and  may  com- 
mand the  assistance  of  all  persons,  under 
such  penalties  as  may  be  prescribed  by  the 
by-laws  and  ordinances." 

Neither  under  this  statute,  nor  as  an  in- 
cident to  his  general  powers,  is  the  detection 
and  apprehension  of  persons  suspected  of  the 
commission  of  a  crime  beyond  tbe  village 
limits  made  a  part  of  tbe  official  duties  of 
the  president  of  the  village  council.  Such 
officer  might  therefore,  in  tbe  apprehension 
of  such  a  criminal,  act  in  response  to  the 
offer  of  a  reward,  and  not  in  the  discharge 
of  his  official  duties.  Warner  v.  Grace,  14 
Minn.  487  (Gil.  364);  Day  v.  Putnam  Ins. 
Co.,  16  Minn.  408  (Gil.  365);  Klnn  v.  Bank, 
118  Wis.  637,  95  N.  W.  969,  99  Am.  St  Rep. 
1012;  84  Oyc.  1785. 

It  is  apparent  that  tbls  evidence  amply 
sustains  tbe  determination  of  the  Jury  that 
the  defendant's  services  and  information 
materially  and  proximately  aided  in  tbe  ar- 


rest and  convlctlOD.  Forsythe  t.  Mcmane  et 
al.,  129  N.  W.  134.  The  facts  as  stated,  bow- 
ever,  would  also  sustain  a  flAdlng  that  the 
plaintiff  made  the  arrest  and  aided  largely 
in  the  holding  and  subsequent  conviction  of 
the  guilty  parties,  and  that  tlie  plaintiff. 
therefore,  was  entitled  to  participate  in  the 
reward  offered.  The  Jury,  by  the  charge, 
were  not  given  an  opportunity  to  ao  find. 
Under  the  charge,  as  given,  if  they  found 
that  the  defendant  caused  the  arrest,  they 
could  not  find  that  the  plaintiff  was  also  a 
moving  and  effective  cause  therein. 

It  appearing,  for  tlie  reasons  given,  that 
the  plaintiff,  under  the  evidence,  might  liave 
been  found  entitled  to  a  part  of  the  reward, 
it  only  remains  to  consider  whether,  at  the 
trial  or  since,  he  has  waived  a  determina- 
tion of  such  issue,  under  the  rule  that  par- 
ties consenting  to  try  their  case  oa  a  tlieory 
of  what  the  law  applicable  thereto  is  cannot 
complain  of  the  result  if  correct  according 
to  tlie  theory  so  adopted.  White  ▼.  Western 
Assurance  Co.,  62  Minn.  352,  54  N.  W.  195; 
Davis  V.  Jacoby,  64  Minn.  144,  65  X.  W.  908: 
Burgraf  t.  Byrnes,  104  Minn.  343,  116  N. 
W.  838. 

At  the  conclusion  of  tbe  charge  to  the 
Jury  the  plaintiff  duly  excepted  to  tbe  por- 
tion of  the  charge  quoted  herein,  and  upon 
his  appeal  be  has  assigned  as  error  the  giv- 
ing of  the  same,  and  has  discussed  such  as- 
signment in  bis  brief.  While  in  such  discus- 
sion tbe  only  claim  directly  made  Is  that 
the  plaintiff  has  an  exclusive  right  to  tbe 
reward,  it  does  not  conclusively  appear  tliat 
either  here  or  in  the  court  l>eIow,  be  has 
consented  to  tbe  theory  on  which  the  case 
was  submitted  to  tbe  Jury,  or  has  adopted 
as  tbe  law  of  the  case  that  the  defendant  if 
entitled  to  any  part  of  the  reward,  is  enti- 
tied  to  it  all. 

The  order  denying  a  new  trial  is  reversed, 
and  a  new  trial  ordered.  In  view,  however, 
of  tbe  position  taken  by  the  respective  par- 
ties on  the  trial  and  on  the  hearing  in  this 
court,  no  statutory  costs  are  allowed  In 
this  court. 

Reversed. 


WALKER  T.  DULUTH  ST.  RT.  OO. 
(Supreme  Court  of  Minnesota.    April  28,  1011.) 

(dvllalmt  by  the  Court.) 

Dahaoks  (I  180*)— Pkbsonai.  Injobib»— Nbw 

Tbial. 

In  this,  a  personal  injary  action,  the  evi- 
dence sustained  the  verdict  in  favor  of  the 
plaintiff,  the  damages  awarded  are  not  exces- 
sive, and  the  defendant  was  not  entitled  to  a 
new  trial  on  the  ground  of  newly  discovered  eri- 
dence. 

VEA.  Note.— For  other   cases,   ase   Damages. 
Dec.  Dig.  {  130.») 

Appeal   from    District   Oonrt,    St   Louis 
County;  Homer  B.  Dlbdl.  Judge. 
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Action  by  James  B.  Walker  against  the 
Duluth  Street  Rail-vray  Company.  Judgment 
for  plaintiff,  and  defendant  appeals  from  an 
order  doiylng  a  new  trial.    AfBrmed. 

Tbomas  S.  Wood,  for  appellant.  J.  A.  P. 
Neal  and  Tbos.  J.  Davis,  for  respondent 

SIMPSON,  J.  Tbis  la  an  action  broagbt 
by  the  plaintiff  to  recover  damages  for  per- 
sonal Injuries.  A  fall  upon  the  street  in 
the  city  of  Duluth  resulted  in  a  simple  frac- 
ture In  the  plaintiff's  leg  near  the  hip  Joint 
The  claim  of  the  plaintiff,  to  sustain  which 
evidence  was  offered  upon  the  trial,  was  tliat 
his  fall  was  caused  by  the  negligent  starting 
of  one  of  the  defendant's  cars,  on  which  he 
was  a  passenger,  while  he  was  in  the  act 
of  alighting  therefrom.  Upon  the  trial,  tbe 
defendant  submitted  evidence  tending  to 
show  that  the  plaintiff  fell  after  he  had 
alighted  from  the  car,  and  that  his  fall  was 
not  caused  by  any  movement  of  the  car. 
This  question,  upon  which  the  evidence  was 
conflicting,  was  fairly  submitted  to  the  Jury, 
and  its  determination  in  favor  of  the  plain- 
tiff is  sustained  by  the  evidence. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  93,355.  The  trial  judge  deter- 
mined that  such  verdict  is  not  excessive.  A 
consideration  of  the  evidence  showing  the 
extent  of  the  injury,  the  attendant  pain  and 
suffering,  the  resulting  Incapacity,  and  the 
expense  necessarily  caused  thereby,  leads  us 
to  the  conclusion  that  tbe  verdict  Is  not  ex- 
cessive. 

Upon  tbe  affidavits  submitted,  the  defend- 
ant was  not  entitled  to  a  new  trial  on  the 
ground  of  accident  or  surprise  or  newly  dis- 
covered evidence. 

No  other  questions  are  raised  by  defend- 
ant's assignment  of  errors.  The  order  made 
denying  defendant's  motion  for  a  new  trial 
is  affirmed. 

Affirmed. 


MEOAARDEN  v.  HARTMAN  FURNITURE 
&  CARPET  CO. 

(Supreme  Court  of  Minnesota.    AprU  28,  1911.) 

(Bvttaiut  by  th«  Court.) 
CoRPOKATioRs     (|     399*)  —  Unauthobizkd 

AOBEEmNT   BT    E1(PL0T£. 

Respondent  was  a  corporation  organized 
with  authority  to  conduct  a  mercantile  business, 
but  with  do  authority  to  maintain  and  operate 
a  public  warehouse  for  the  storage  of  goods. 
It  maintained  a  warehouse  for  its  own  use,  but 
never  followed  tbe  practice  of  receiving  goods 
for  storage  from  the  public,  for  hire  or  other- 
wise, and  never  authorized  the  shipping  cleric 
in  charge  of  the  warehouse  to  do  so.  Held,  the 
statement  of  the  shipping  cleric  to  an  owner  of 
household  goods,  received  for  storage,  that  she 
need  not  procure  the  transfer  of  the  insurance, 
and  that  her  goods  would  be  protected  by  the 
insurance  carried  by  the  company,  did  not  con- 
stitate  a  contract  to  insure  by  the  company. 


since  the  shipping  clerk   had   no  authority  to 
make  it  and  there  was  no  estoppel  by  conduct. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  399.*] 

Appeal  from  District  Conrt,  Hennepin 
County ;  Wllbnr  F.  Booth,  Judge. 

Action  by  Phil  T.  Megaarden  against  the 
Hartman  Furniture  &  Carpet  Company. 
There  was  a  verdict  for  plaintiff,  and  a 
judgment  for  defendant  non  obstante,  and 
plaintiff  appeals.    Affirmed. 

Phil  T.  Megaarden,  Frank  R.  Hubacbdt, 
and  Geo.  S.  Grimes,  for  appellant  Robert  S. 
KoUiner,  for  respondent 

T.EWIS,  J.  This  action  is  to  recover  the 
value  of  certain  household  goods  belonging  to 
Mrs.  Mulligan,  which  were  destroyed  by  fire 
while  located  In  defendant's  warehouse.  It 
was  alleged  in  tbe  complaint  that  defendant's 
business  was  in  part  the  maintaining  of  a 
storage  building  and  warehouse,  and  that 
defendant  accepted  and  stored  her  goods 
under  a  contract  to  keep  them  insured. 
Plaintiff  recovered  a  verdict,  and  tbe  trial 
court  ordered  a  judgment  for  defendant  non 
obstante,  upon  the  ground  that  the  evidence 
was  not  sufficient  to  prove  the  contract  al- 
leged. 

Mrs.  Mulligan  testified  that  she  made  the 
contract  with  Geo.  A.  Brown,  the  man  in 
charge  of  the  warehouse,  as  follows:  "Well, 
I  asked  him  how  much  they  would  charge 
me  for  storing  my  goods,  and  he  said  they 
wouldn't  charge  me  any  more  than  anybody 
else.  I  also  told  him  that  I  had  my  goods 
insured,  and  asked  him  If  it  was  necessary 
to  have  the  insurance  transferred.  And  he 
said,  'No,  not  necessarily,'  because  the  Hart- 
man  Furniture  Company  carried  insurance 
that  covered  all  their  goods,  and  would  also 
cover  mine.  He  said  that  all  tbe  goods  was 
insured,  and  my  goods  would  be  Insured  also, 
and  that  they  carried  a  certain  amount  of 
insurance  ttutt  covered  all  the  goods  in  the 
warehouse,  and  mine  would  also  be  insured, 
and  that  it  wasn't  necessary  for  me  to  have 
the  insurance  transferred."  She  stated  that 
no  bill  for  storage  had  ever  been  presented, 
and  that  she  had  never  paid  any. 

Brown  was  called  as  a  witness  for  plain- 
tiff, and  testified  that  he  was  a  shipping 
clerk,  and  that  it  was  bis  duty  to  take  charge 
of  the  warehouse  and  the  men  that  were 
employed  there;  that  Mrs.  Mulligan  called 
him  up,  and  tliat  he  went  to  her  place,  and 
she  said  that  she  had  been  arrested,  and 
wanted  to  get  the  goods  out  of  tbe  house. 
"Then  I  think  I  suggested  that  we  put  them 
in  our  warehouse  for  her."  He  said  It  was 
understood  that  there  would  be  no  charge  for 
the  storage — that  she  was  a  customer  and 
they  were  taking  her  goods  simply  as  a  mat- 
ter of  accommodation.  He  denied  that  thore 
was  to  be  any  charge,  and  tliat  anything  was 


'For  other  CM«I  sm  asm*  topic  and  section  NUMBER  In  Oeo.  Dig.  *  Am.  Dlx-  Kaj  No.  Series  A  Rap'r  Indazas 


Digitized  by 


Google 


1028 


130  NORTHWBSTERN  SEO^ORTEB 


(Minn. 


Bald  about  insurance.  He  stated  that  no 
entry  was  made  on  the  books  of  the  com- 
pany that  the  goods  had  been  received. 

This  makes  but  a  doubtful  case  of  contract 
of  Insurance.  But,  if  Mr&  Mulligan's  testi- 
mony on  the  subject  of  Insurance  be  accepted 
as  true  and  sufBcient,  we  are  clear  that  the 
evidence  falls  to  establish  authority  In  Brown 
to  make  such  a  contract  Defendant  com- 
pany was  Incorporated  for  the  purpose  of 
buying  and  selling  goods,  the  taking  of  se- 
curities in  connection  therewith,  and  to  hold 
and  dispose  of  such  personal  and  real  prop- 
erty as  might  be  necessary  as  an  Incident  to 
the  business.  The  defendant  was  not  au- 
thorized by  its  articles  to  operate  a  storage 
house,  or  warehouse  where  goods  were  re- 
ceived from  the  public  for  storage,  and  it 
never  did  carry  on  any  such  business.  Brown 
had  no  authority  to  make  a  contract  with 
Mrs.  Mulligan  to  receive  and  store  her  goods 
for  hire,  much  less  to  Insure  them  while  In 
storage.  He  testified  that  he  spoke  to  the 
manager  about  storing  the  goods,  but  that 
was  for  accommodation  only,  without  charge, 
and  there  is  no  evidence  that  the  subject  of 
Insurance  was  ever  mentioned  to  the  mana- 
ger. Brown  had  no  authority  to  make  the 
contract,  unless  expressly  authorized,  and 
there  is  no  evidence  of  express  authority. 
It  was  not  the  practice  of  the  defendant  to 
receive  goods  for  storage  in  that  manner,  and 
there  was  no  apparent  authority  in  Brown. 
No  such  contract  had  ever  been  made  by 
defendant  with  Mrs.  Mulligan,  and  there  was 
no  basis  for  the  application  of  the  doctrine 
of  agency  by  estoppel.  Dispatch  Printing  Co. 
y.  Nat  Bank  of  Commerce,  109  Minn.  440, 
124  N.  W.  236. 

Affirmed. 


In  re  WHITBl 

WHITE  V.  COBDRN  et  aL 

(Supreme  Conrt  of  Minnesota.    April  28,  1911.) 

(Syttahiu  by  the  Owtrt.l 

1.  mcnicipai.     cobporations     (§     654*)  — 
Stbebts— Vacation— Evidence. 

The  evidence  submitted  on  the  hearing  of 
an  application  to  register  title  to  land  establish- 
ed the  legal  vacation  of  a  public  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1248;  Dec.  Dig.  g 
654.*] 

2.  BO0NDABIXS    ({   20*)— PboPEBTT   ConVKTED 

-Deed  to   Lots  Abuttino  on  Vacated 

Stbeet. 

The  rule  announced  in  White  v.  Jefferson, 
110  Minn.  276,  124  N.  W.  373,  125  N.  W.  262, 
that  after  sucn  vacation,  under  a  deed  of  lots 
abuttingthereon,  describing  the  land  conveyed 
as  lots  23  and  24  in  a  named  platted  addition, 
the  grantee  takes  title  only  to  the  land  within 
the  boundaries  of  the  lots  as  platted,  and  does 
nut  take  title  to  the  intervening  land  formerly 
inclnded  in  the  street,  adhered  to  in  this  case 


between  the  same  parties  Involving  the   same 
land. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  20.*) 

3.  Evidence  (|  461*)— Consibitctioh  of  Deed 

—Intent  of  Pabttes. 

Where  there  is  no  ambiguity  in  the  terms 
of  a  conveyance,  valid  as  made,  its  meaning  can- 
not be  varied  by  a  particular  purpose  or  intent 
existing  in  the  mind  of  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  2129-2133 ;   Dec.  Dig.  |  461.*] 

Appeal  from  District  Court  Eams^ 
County;    Oscar  Hallam,  Judge. 

Proceeding  for  registration  of  title  to  land 
by  Wm.  G.  WWte  against  Annie  C.  Coburn, 
Rufus  C.  Jefferson,  and  others.  From  a 
Judgment  registering  the  title  as  in  appli- 
cant, defendant  Rufus  O.  Jefferson  and  oth- 
ers appeal.     Affirmed. 

John  E.  Stryker,  for  apipellants.  WUliam 
O.  White,  pro  se. 

SIMPSON,  J.  This  is  a  proceeding  for 
the  registration  of  title  to  land.  Upon  the 
trial  two  of  the  named  defendants,  Jefferson 
and  Hoard,  answered,  claiming  to  be  the 
owners  of  the  land  in  question.  From  a 
Judgment  and  decree  registering  the  title 
as  In  the  applicant  the  said  defendants  ap- 
peal. 

The  land  involved  is  a  tract  included  hi 
the  plat  of  Hewitt's  outlets.  First  division, 
being  a  portion  of  La  Salle  street,  between 
lots  23  and  24  of  that  addition  as  platted. 
Defendants  claim  title  thereto  under  a  deed 
in  which  the  land  conveyed  is  described  as 
lots  23  and  24  in  Hewitt's  outlets.  First  di- 
vision. Unless  title  to  the  land  In  questioa 
passed  to  them  by  such  deed,  the  title  there- 
to Is  concededly  in  the  applicant  Upon  the 
trial,  evidence  was  introduced  tending  to 
show  that  La  Salle  street  was  duly  vacated 
long  prior  to  the  said  conveyance  of  lots  23 
and  24  to  the  defendants.  The  determina- 
tion by  the  court  below  that  the  applicant  is 
the  owner  of  the  land  in  question  is  based 
on  the  fact  that  La  Salle  street  was  so  va- 
cated, and  tliat  the  conveyance  of  lots  23 
and  24  did  not  include  the  intervening  land, 
formerly  a  public  street 

The  appellants  on  Uiis  appeal  urge:  (1) 
That  it  was  not  shown  that  La  Salle  street 
was  legally  or  duly  vacated  before  convey- 
ance of  lots  23  and  24  was  made  to  ttie  de- 
fendants; (2)  that  even  though  La  Salle 
street  was  in  fact  vacated  prior  to  such 
conveyance,  nevertheless  title  to  the  land  be- 
tween the  lots  described  passed  by  the  con- 
veyance. 

[1]  1.  The  applicant  to  establish  the  va- 
cation of  the  part  of  La  Salle  street  here  in- 
volved. Introduced  the  record  in  the  clerk's 
office  of  the  petition  of  the  owners  of  a  ma- 
jority of  the  abutting  property  for  the  vaca- 
tion, and  a  resolution  of  the  city  conncU. 
passed  pursuant  thereto,  vacating  tb«  street 


*Pur  otaar  ooi ai  im  soma  toplo  and  lectlon  NUMBER  In  Dec.  Die.  *  Am.  Dig.  Kay  No.  Sirias  *  B«p*r  laSexas 


Digitized  by 


Google 


MlniL) 


EEBERO  y.  SWEDISH-AHEBICAN  PUB.  00. 


1029 


togetber  with  proof  of  the  publication  of  tbe 
resolution  in  tbe  official  paper  and  tbe  rec- 
ord tbereof  in  tbe  office  of  tbe  register  of 
deeds,  all  as  required  and  authorized  by  tbe 
charter  of  tbe  city  of  St  PauL  It  appeared, 
also,  that  a  map  or  plat  of  tbe  property  in 
tbe  vicinity  of  the  street  so  vacated  was  filed 
In  the  office  of  the  register  of  deeds,  show- 
ing the  street  as  vacated.  Tbe  proceedings 
relating  to  tbe  vacation  of  the  street  were 
properly  shown.  Tbe  record  purporting  to 
be  a  record  in  tbe  office  of  tbe  city  clerk 
was  properly  received;  no  objection  being 
made  at  the  time  that  it  was  not  in  fact 
what  it  purported  to  be.  The  proceedings, 
as  taken,  constituted  a  legal  vacation  of  the 
portion  of  La  Salle  street  here  involved,  and 
constructive  notice  tbereof.  Tbese  proceed- 
ings were  bad  long  prior  to  the  conveyance  of 
lots  23  and  24  to  the  defendants. 

[2]  2.  The  second  question  raised  on  this 
appeal  was  considered  in  White  v.  Jefferson, 
110  Minn.  276,  124  N.  W.  373,  125  N.  W.  262, 
and  a  decision  reached  adverse  to  appel- 
lant's contention.  That  was  an  action  to  de- 
termine adverse  claims  involving  tbe  same 
land  and  ttetween  the  same  parties  as  the 
present  proceeding.  In  that  case  this  court 
held  that  the  deed  to  defendants  of  lots  23 
and  24  in  Hewitt's  outlets.  First  division, 
made  after  tbe  vacation  of  the  portion  of 
La  Salle  street  lying  between  those  lots,  con- 
veyed to  defendants  the  land  within  tbe  lot 
lines  as  platted,  and  did  not  convey  the  in- 
tervening land — the  land  here  Involved.  It 
was  therein  held  that  under  a  deed  convey- 
ing lots  by  description  according  to  a  plat, 
after  the  vacation  of  a  street  on  which  the 
lots  abutted,  the  grantee  does  not  take  any 
part  of  tbe  land  within  tbe  former  street; 
that  to  Include  such  land  the  purpose  and 
Intent  so  to  do  must  be  shown  by  the  con- 
veyance; and  that  the  use  of  the  lot  num- 
bers shown  In  the  plat  does  not  evidence  an 
Intention  to-  include  with  the  lot  conveyed 
the  adjoining  land  to  the  center  of  the  for- 
mer street  or  any  part  of  such  land.  The 
case  of  White  v.  Jefferson  has  never  pro- 
ceeded to  final  Judgment;  the  plaintiff  hav- 
ing filed  the  present  application  to  register 
title  after  the  decision  by  this  court  in  which 
a  new  trial  was  ordered.  The  rule,  however, 
there  announced,  is  decisive  of  this  question, 
again  raised  on  this  appeal,  unless  tbe  facts 
adduced  at  tbe  hearing  in  tbe  present  case 
take  it  beyond  the  application  of  the  rule. 
Appellants  claim  that  tbe  evidence  does  show 
that  it  was  tbe  intent  of  the  grantor  in  tbe 
deed  to  the  defendants  to  convey  the  strip 
of  land  between  lots  23  and  24,  that  this  dis- 
tinguishes the  case  as  now  presented  from 
the  former  case,  and  that  the  deed  should 
be  construed  to  carry  out  the  Intent  of  the 
grantor.  The  evidentiary  matters  relied  on 
as  showing  intent  have  reference  to  the  posi- 
tion of  tbe  grantor,  and  not  to  tbe  terms 


of  the  conveyance  or  tbe  circumstances  of 
tbe  subject  of  the  grant.  Tbe  effect  so  claim- 
ed cannot  be  given  to  the  Intent  of  a  grantor 
not  disclosed  by  tbe  conveyance.  It  Is  tbe 
Intent  evidenced  by  the  terms  of  the  deed, 
In  connection  with  tbe  situation  of  the  sub- 
ject of  the  grant,  that  is  a  controlling  con- 
sideration In  determining  tbe  meaning  of 
tbe  deed. 

[S]  Where  there  is  no  ambiguity  in  tbe 
terms  of  a  conveyance,  valid  as  made,  its 
meaning  cannot  be  varied  by  a  particular 
purpose  or  intent  existing  in  the  mind  of  the 
grantor. 

There  appearing  to  be  no  errors  In  the  rec- 
ord, and  the  conclusion  arrived  at  by  tbe 
trial  court  being  sustained  by  the  evidence 
and  in  accordance  with  the  law  applicable 
thereto,  the  judgment  appealed  from  Is  af- 
firmed. 

Affirmed. 


EKBERG   V.    SWEDISH-AMERICAN   PUB. 
GO.  et  al. 

(Snpreme  Coart  of  Minnesota.    April  21, 1911.) 

(Svila^*  hv  *fi»  Court.) 

1.  CoBPOBATioNe  ({  312*)— Sale  of  Assets- 
Purchase  BY  Manaoiko  Officer. 

Tbe  managing  officer  of  a  corporation  is  a 
trustee  for  the  stoofcholderg,  and  is  bound  to 
act  in  relation  to  the  corporate  property  with 
the  utmost  good  faith.  A  sale  of  the  assets 
of  a  corporation  to  its  managing  officer  will 
be  Bonitinized  carefully,  and  the  evidence  should 
be  clear,  to  justify  tbe  conclusion  that  it  was 
made  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1383;   Dec.  Dig.  §  312.*1 

2.  cobpobatioks   (|  320*)— assets— sale  to 
Manaoino  Officer— Evioence. 

Tbe  finding  of  the  trial  court  that  the  sale 
in  this  case  was  made  in  good  faith  and  was 
valid  is  not  justified  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec;  Dig.  I  320.*] 

8.   COBPOBATIOHB     (||    171,    320*)— ACTION    BY 
'STOCKBOLOEB   —    EVIOENCE   —   FlKOINOS   — 

Laches. 

The  evidence  does  not  sustain  the  decision 
that  plaintilf  is  not  a  stockholder  in  the  defend- 
ant corporation,  or  that  he  is  barred  by  laches 
from  asserting  bis  rights  to  an  accounting  in 
this   action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ff  633-636,  1428 ;  Dec.  Dig.  U  171, 
320.*] 

Simpson,  J.,  dissenting. 

Appeal  from  District  Court,  Hennepin 
County;  Frank  C.  Brooks,  Judge. 

Action  by  Isaac  Ekberg  against  the  Swed- 
ish-American Publishing  Company  and  oth- 
ers. Findings  for  defendants.  From  an  order 
denying  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

H.  R  Fryberger,  for  appellant.  Lars  M. 
Rand  and  Norton  M.  Cross,  for  respondents. 
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BUNN,  J.    This  action  was  brought  by 

plaintiff,  on  behalf  of  defendant  Swedish- 
American  Publishing  Company,  a  corpora- 
tion, and  on  behalf  of  himself  as  a  stock- 
holder, against  defendant  Swan  J.  Turnblad, 
for  an  accounting  and  other  relief.  The  cor- 
iwration  was  made  a  party  defendant  An- 
other suit  between  the  same  parties  was  con- 
solidated with  this  by  order  of  the  court,  and 
they  were  tried  together.  The  substance  of 
the  allegations  of  the  complaint  is  that  plain- 
tiff was  a  stockholder  in  the  corporation, 
which  was  the  owner  and  engaged  in  the  pub- 
lication of  a  newspaper  called  the  Svenska 
Amerikanska  Posten;  that  Turnblad  was 
the  manager  and  In  control  of  the  corpora- 
tion; that  large  profits  have  been  earned  by 
the  corporation,  but  no  dividends  declared; 
that  Turnblad  wrongfully  converted  to  his 
own  use  all  the  profits,  while  continually 
representing  to  plaintiff  that  the  paper  was 
running  at  a  loss;  that  an  alleged  sale  of  the 
newspaper  to  defendant  Christine  Turnblad 
In  October,  1897,  was  fraudulent  and  void, 
and  a  part  of  a  fraudulent  scheme  of  Turn- 
blad to  defraud  the  corporation  and  Its  stock- 
holders. 

The  answer  in  substance  made  three  de- 
fenses: (1)  That  plaintiff  was  not  a  stock- 
holder; (2)  that  the  corporation  carried  on 
'  its  business  at  a  loss  up  to  October,  1897,  and 
that  on  October  19,  1S97,  pursuant  to  a  reso- 
lution adopted  at  a  stockholders'  meeting,  the 
entire  business  and  assets  of  the  corporation 
were  sold  to  Christine  Turnblad,  and  by  her 
transferred  to  defendant  Swan  J.  Turnblad 
on  February  5,  1901 ;  (3)  laches  and  the  stat- 
ute of  limitations. 

The  issues  thus  stated  were  tried,  and  the 
court  sustained  each  of  defendant's  conten- 
tions. This  is  an  appeal  from  an  order  re- 
fusing a  new  trIaL 

The  undisputed  facts  are  briefly  as  follows: 
The  Swedish-American  Publishing  Company 
was  organized  in  1885.  The  organizers  w^re 
interested  In  temperance,  and  intended  to 
publish  a  Swedish  newspaper  devoted  to  the 
cause.  They  had  little  thought  of  any  finan- 
cial returns.  The  capital  stock  was  $10,000, 
divided  into  shares  of  $10  each.  Plaintiff 
became  the  owner  of  six  shares  in  1886,  and 
still  owns  them,  unless  his  rights  as  a  stock- 
holder have  been  lost  through  forfeiture  or 
abandonment  Defendant  Swan  J.  Turnblad 
became  a  stockholder  in  May,  1886,  and  sub- 
sequently acquired  other  stock.  He  was 
elected  a  director  and  vice  luresident  In  May, 
1886,  and  In  October,  1886,  manager.  He 
continued  to  be  manager  and  a  director  of 
the  corporation  up  to  the  time  of  the  alleged 
sale  of  the  paper  In  1897.  There  is  no  ques- 
tion that  the  paper  was  in  debt  at  the  time 
Turnblad  became  manager.  Assessments  were 
made  on  the  stock  in  1880,  1890,  and  1891. 
Many  of  the  stodcholders  did  not  pay  the  as- 
sessments, and  a  good  many  sold  their  stock 
to  Turnblad.  Plaintiff  paid  the  1889  and 
1890  assessments,  but  failed  to  pay  the  one 


levied  in  1891,  and  for  sudi  failure  his  stodc 
was  declared  forfeited. 

It  must  be  conceded  that.  If  the  alleged 
sale  of  October,  1897,  was  Invalid,  and  plain- 
tiff is  still  a  stockholder  In  the  Swedish- 
American  Publishing  Company,  and  is  not 
barred  by  laches,  he  Is  entitled  to  an  account- 
ing In  this  action.  If,  however,  the  sale  of 
October,  1897,  was  valid,  or  if  plaintiff  is  not 
a  stockholder,  or  has  lost  his  rights  by  lach- 
es, he  Is  not  entitled  to  relief. 

[1]  The  trial  court  found  that  the  news- 
paper was  running  at  a  loss  up  to  1897,  was 
worth  nothing  at  that  time,  that  it  was  sold 
by  the  corpoiatlon  to  Mrs.  Turnblad  in  con- 
sideration of  her  payment  of  $1  and  Its  debts, 
and  that  the  sale  was  made  In  good  faith  and 
was  valid.  We  have  carefully  considered  tiie 
evidence  on  this  branch  of  the  case,  and  reach 
the  conclusion  that  the  finding  is  so  against 
the  weight  of  the  evidence  that  it  cannot  be 
sustained.  The  whole  question  is  whether 
the  sale,  presuming  It  to  have  been  made, 
was  made  in  good  faith,  or  was  part  of  a 
scheme  of  Turnblad  to  get  for  himself  what 
■  belonged  to  the  stockholders.  The  really  de- 
cisive question  on  this  branch  of  the  case 
Is  as  to  the  financial  condition  of  the  corpo- 
ration at  the  time  of  the  alleged  sala  If  it 
was  a  losing  venture,  if  the  receipts  did  not 
equal  the  exi)endltures,  and  the  paper  had 
been  kept  a  going  concern  only  by  the  per- 
sistence and  money  of  Turnblad,  the  good 
faith  of  such  sale  can  hardly  be  questioned. 
If,  on  the  other  hand,  the  Posten  was  earn- 
ing large  profits,  and  this  was  unknown  to 
plaintiff,  the  alleged  sale  falls.  Turnblad 
could  not,  either  personally  or  through  his 
wife,  purchase  the  property  of  the  corpora- 
tion, of  which  he  was  manager,  at  a  grossly 
inadequate  price.  [I]  He  was  a  trustee  for 
the  stockholders,  and  bound  to  account  to 
them  for  the  profits  made  and  to  act  in  the 
utmost  good  faith.  A  sale  of  the  assets  of  a 
corporation  to  Its  managing  officer  should  be 
scrutinized  carefully,  and  should  be  held 
valid  only  when  the  evidence  Is  clear  that  It 
was  for  an  adequate  consideration  and  made 
in  good  faith. 

The  greater  part  of  the  great  mass  of  the 
evidence  Is  directed  to  the  condition  of  the 
paper  up  to  and  at  the  time  of  the  alleged 
sale.  In  view  of  our  conclusion  that  there 
ought  to  be  a  new  trial,  it  Is  not  advisable  to 
discuss  the  evidence  In  detail;  but  we  have 
examined  the  evidence  as  to  cost  of  compo- 
sition and  the  other  expenses,  the  evidence 
as  to  the  circulation  and  advertising  of  the 
Posten,  the  bank  books  of  the  Turablada  and 
the  corporation,  the  explanations  made  by 
Turnblad  as  to  the  sources  of  the  wealth 
that  he  possessed  at  this  time,  the  conduct 
and  statemoits  of  Turnblad  after  the  sale, 
and  we  reach  the  condnslon  that  this  Issue 
ought  to  be  tried  algaia 

[t]  It  is  urged  by  defendants  with  great 
earnestness  that  plaintiff  Is  not  a  atocfcbold- 
er  in  the  corporation,  and  therefore  has  n» 
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Tight  to  rellet.  This  argoment  is  based  upon 
plalntUTa  acquiescence  in  the  action  of  the 
corporation  in  declaring  his  stock  forfeited. 
It  Is  not  claimed,  as  we  understand  it,  that 
the  action  of  the  corporation  operated  ipso 
facto  to  forfeit  plaintiff's  stock ;  but  the  the- 
ory is  that  plaintiff,  by  his  conduct  after  the 
action  was  taken,  assented  to  the  forfeiture. 
In  other  words,  his  stodc  was  forfeited  by 
mutual  agreement  between  himself  and  the 
corporation.  Conceding  that  a  stockholder  in 
a  corporation  may  lose  his  status  in  this  way, 
we  are  not  able  to  agree  to  the  view  that 
the  facts  here  Justify  an  application  of  the 
legal  principle.  While  plaintiff  took  little 
or  no  interest  in  the  affairs  ot  the  corpora- 
tion, while  he  delayed  long  before  asserting 
his  rights,  and  while  there  is  evidence  of  ac- 
tions on  his  iHirt  that  may  be  construed  as 
indicating  his  belief  that  he  had  none,  this 
conduct  may  well  be  explained  by  the  fact 
that  plaintiff  believed  the  paper  was  running 
at  a  loss,  and  that  his  stock  was  of  little  or 
no  value.  This  belief  was  induced  by  the 
representations  of  Tumblad.  There  were 
dealings  after  the  alleged  forfeiture  which 
tend  to  show  that  neither  plaintiff  nor  Tum- 
blad considered  that  plaintiff  had  lost  his 
rights  as  a  stockholder.  Certainly  the  evi- 
dence of  abandonment  should  be  very  dear 
to  Justify  the  conclusion  that  a  stockholder 
in  a  corporation  has  ceased  to  be  such,  when 
there  has  been  no  sale  of  his  stock  and  no 
express  agreement  on  his  part  We  tlilnk 
the  evidence  in  the  record  does  not  Justify 
the  decision  that  plaintiff  has  ceased  to  be 
a  stockholder  in  the  defendant  corporation. 
In  determining  the  question  of  laches,  it 
is  necessary  to  consider,  not  only  the  lapse 
of  time,  but  the  relations  of  the  parties  to 
each  other,  their  conduct  throughout,  and 
particularly  plaintiff's  knowledge  or  want  of 
knowledge  of  the  actual  situation.  Had 
plaintiff  known,  not  only  of  the  sale,  but  the 
value  of  the  property  sold,  it  could  reason- 
ably be  held  that  he  was  guilty  of  laches,  and 
that  he  had  acquiesced;  but  conceding  that 
plaintiff  might  have  discovered,  or  that  he 
actually  knew,  that  Tumblad  assumed  to 
own  the  Posten,  if  he  did  not  know  the  facts 
relating  to  its  financial  condition,  especially 
If  this  Ignorance  was  dne  to  representations 
of  Tumblad,  his  delay  in  bringing  suit  is  ex- 
cusable. Certainly  he  cannot  be  charged  with 
knowledge  of  the  real  facts  in  this  regard, 
when  with  all  the  energy  of  counsel  it  is  not 
yet  finally  determined  what  those  facts  are. 
The  decision  of  the  learned  trial  court  that 
plaintiff  was  barred  by  laches  was  almost 
necessarily  influenced  by  its  conclusion  that 
the  sale  was  made  in  good  faith.  If  this  con- 
clusion was  wrong,  the  evidence  on  the  ques- 
tion of  laches  must  be  viewed  In  a  different 
light    Where  a  relation  of  trust  and  confi- 


dence exists  between  the  parties,  and  the 
trustee  Is  guilty  of  fraud  or  breach  of  duty, 
the  evidence  should  be  very  strong  to  permit 
the  guilty  party  to  escape  on  the  plea  that 
the  person  defrauded  and  to  whom  the  trus- 
tee owes  the  duty  of  acting  In  the  utmost 
good  faith,  without  concealment  of  the  tratb, 
had  delayed  demanding  his  rights. 

We  conclude  that  the  decision  of  the  trial 
court  that  plaintiff  is  barred  by  laches  is  not 
sustained  by  the  evidence.  We  are  of  opinion 
that  Justice  to  both  parties  requires  that 
there  be  a  new  trial. 

Order  reversed,  and  new  trial  granted. 

SIMPSON,  J.  (dissenting).  I  am  unable  to 
concur  In  the  opinion  that  the  evidence  sub- 
mitted upon  the  trial  of  this  case  does  not  sus- 
tain the  findings  of  the  trial  court  upon  any 
of  the  three  stated  decisive  Issues  in  ttie  case. 
I  am  convinced,  from  an  examination  of  the 
evidence,  that  If  any  facts  are  established 
by  the  mass  of  testimony  received,  it  Is  es- 
tablished that  the  defendant  coriwration  was, 
from  1886  up  to  and  for  some  time  after 
1891,  in  debt;  that  the  success  of  Its  pub- 
lishing enterprise  was  problematical;  that 
the  plaintiff,  from  1886  up  to  the  levy  of  the 
assessment  of  1891,  was  a  stockholder  and 
actively  participated  in  the  business  of  the 
corporation;  that  he  knew  its  actual  condi- 
tion; that  he  refused  and  failed  to  pay  tue 
assessment  of  1891,  because  he  did  not  desire 
to  remain  longer  a  stockholder  in  the  corpo- 
ration ;  that  after  his  stock  was  declared  for- 
feited, he  acquiesced  in  such  forfeiture  and 
abandoned  his  rights  as  a  stockholder;  that 
he  did  not  thereafter  assume  to  be  a  stock- 
bolder  in  said  company  during  a  period  of 
about  17  years;  that  he  was  never  thereaft- 
er recognized  or  treated  as  a  stockholder  by 
the  managing  officers  of  the  cori>oration. 

Further,  I  am  of  the  opinion  that  these  es- 
tablished facts  fully  sustain  and  warrant  the 
finding  of  the  trial  court  that  plaintiff  has 
lost  the  right  to  assert  that  he  Is  now,  ai:d 
has  ever  since  1891  been,  a  stockholder  in 
said  corporation,  and  to  question  the  valid- 
ity of  the  sale  of  the  paper  in  1897.  It  Is 
unnecessary  to  state  the  principles  frequently 
announced  governing  the  determination  by 
this  court  of  the  question  of  the  sufficiency 
of  evidence  to  sustain  the  findings  of  the  trial 
court.  The  evidence  was  conflicting.  Indus- 
trious counsel  have  pointed  out  Inconsisten- 
cies and  contradictions  in  the  testimony  of 
most  of  the  witnesses  in  the  case.  The  de- 
termination of  the  weight  of  such  testimony, 
and  the  inferences  to  be  drawn  therefrom, 
are,  for  substantial  reasons,  committed  pri- 
marily to  the  trial  Judge.  The  evidence  thus 
appearing  to  me  to  sustain,  wlthiu  the  appli- 
cable rule,  the  findings  of  the  trial  court  re- 
ferred to,  I  am  of  the  opinion  that  the  order 
denying  a  new  trial  should  be  affirmed. 
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EKBEBG  r.  SWEDISH-AMEBICAN  PUB. 

CO.  et  al.  (two  cases). 
(Sapreme  Court  of  Minnesota.    April  21,  1911.) 

Appeal  from  IMstrict  Court,  Hennepin  Coun- 
ty;   Frank   C.  Brooks,  Judge. 

Action  by  Isaac  £%ben;  against  the  Swedish- 
American  Publishing  Company  and  others. 
E^m  an  order  denying  a  motion  for  appoint- 
ment of  a  receiyer,  both  plaintiff  and  defendant 
Publishing  Company  appeal.    Affirmed. 

H.  E.  Fryberger,  for  plaintiff.  Lars  M.  Band 
and  Norton  M.  Cross,  for  defendants. 

PEB  CUBIAM.  Plaintiff  appealed  from  an 
order  denying  a  motion  for  the  appointment  of 
a  receiver  for  the  personal  property  of  the 
Swedish-American  Publishing  Company,  and 
the  company  appealed  from  the  same  order. 

This  order,  in  our  opinion,  should  be,  and  it 
is,  affirmed  on  both  appeals. 


BKBERQ   T.   SWEDISH-AMEBICAN   PUB. 

CO.  et  al. 
(Supreme  Court  of  Minnesota.    April  21, 1911.) 

Appeal  from  District  Court,  Hennepin  (boun- 
ty;   Frank  C.  Brooks,  Judge. 

Action  by  Isaac  Ekbere  against  the  Swedish- 
American  Publishing  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

H.  B.  Fryberger.  for  plaintiff.  Lars  M.  Rand 
and  Norton  M.  Cross,  for  defendants. 

PER  CURIAM.  This  action  was  commenced 
after  the  case  considered  in  the  foregoing,  opin- 
ion, and  involves  substantially  the  same  issues, 
though  the  wife  and  daughter  of  defendant 
Swan  J.  Tumblad  are  added  as  parties  defend- 
ant. Plaintiff  appealed  from  an  order  vacating 
a  writ  of  attachment  The  decision  of  the 
trial  court  was  based  upon  conflicting  evidence, 
and  is  conclusive,  unless  there  is  a  dear  pre- 
ponderance of  the  evidence  opposed  to  it 

Under  this  rule,  the  order  is  affirmed. 


KELEHEB  y.  EELIiY  et  aL    (No.  16.404.) 
(Supreme  Court  of  Nebraska.    April  24,  1011.) 

fSv{Ia^««  Iv  the  Court.) 

1.  Tenanct  in   Common    (S   15*)  — Advebsb 
Possession— Bonking  of  Limitations. 

The  statute  of  limitations  will  begin  to  run 
in  favor  of  a  cotenant  in  possession  claiming  ti- 
tle in  himself  to  the  entire  estate,  as  against 
the  other  cotenants,  as  soon  as  knowledge  of  the 
fact  that  he  is  in  possession  asserting  that  he 
owns  the  entire  estate,  hostile  and  adverse  to 
any  claim  of  right  in  them,  is  clearly  brought 
home  to  them. 

[EM.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Wg.  U  42-62;  Dec.  Dig.  i  15.»J 

2.  Advebsb    Possession    (§    4*)— Rights    op 
Heibs. 

Where  the  right  to  bring  an  action  to  re- 
cover land  is  barred  by  the  statute  of  limita- 
tions during  the  lifetime  of  one  claiming  title  to 
the  same,  the  right  of  his  heirs  is  also  barred. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |  21;   Dec.  Dig.  {  4.*] 

Appeal    from    District   Court,    Lancaster 
County;   Cornish,  Judge. 


Action  by  Dennla  Keleher  against  Mary 
Eeleber  Kelly  and  others.  Judgment  for 
plaintiff,  and  certain  defendants  appeaL  Af- 
firmed. 

T.  J.  Doyle  and  G.  L.  De  Lacy,  for  appel- 
lants. L.  C.  Burr  and  C.  O.  Marley,  for  ap- 
pellee. 

LETTON,  J.  Margaret  Eeleber  died  Intes- 
tate in  1881,  In  Lancaster  county,  Nebraska, 
leaving  children  surviving  her  as  follows: 
Dennis  Keleher,  the  plaintiff;  Patrick  Kel- 
eber,  the  father  of  defendants  Keleher;  Mi- 
chael Keleher,  who  afterwards  died  unmai^ 
rled  and  intestate;  and  Mary  Brassel,  now 
deceased,  the  mother  of  defendants  BrasseL 
At  the  time  of  her  death  Margaret  Keleher 
owned  a  homestead  of  80  acres  of  land  in 
the  same  county.  Administration  was  had 
of  the  estate,  the  plaintiff  being  appointed 
administrator.  In  the  administration  pro- 
ceedings It  became  necessary  to  sell  the  real 
estate  to  pay  the  debts  of  the  deceased.  Ai>- 
pllcation  was  made  to  the  district  court,  a 
license  was  issued,  and  the  land  sold  to  one 
Malone.  Immediately  afterwards  Malone 
conveyed  the  premises  to  plaintiff.  This  deed 
i^as  placed  on  record  on  December  2,  18S2. 
In  September,  1884,  Patrick  Keleher  and 
Mary  Brassel  began  an  action  In  the  district 
court  of  Lancaster  county  against  the  plain, 
tiff,  Mike  Keleher,  and  James  Malone,  alleg- 
ing that  each  of  the  plaintiffs  was  the  owner 
of  an  undivided  one-fourth  Interest  in  the 
premises,  and  specifically  pleading  the  in- 
validity of  the  proceedings  whereby  the  plain- 
tiff acquired  the  alleged  title  to  the  premises. 
This  action  was  afterwards  dismissed  for 
failure  to  give  security  for  costs.  Patrick 
Keleher  died  in  1905.  Plaintiff  has  been  in 
the  actual,  open,  and  notorious  possession  of 
the  land,  claiming  title  to  the  entire  estate, 
ever  since  his  deed  from  Malone  was  placed 
upon  record  in  December,  1882.  He  has 
paid  the  taxes  accruing,  and  has  made  some 
slight  Improvements. 

[1]  This  action  was  brought  by  him  to 
quiet  his  title.  Those  of  the  defendants  who 
are  the  heirs  of  Patrick  Keleher  filed  an  an- 
swer and  cross-petition,  alleging  the  Invalid- 
ity of  the  administration  proceedings,  that 
their  father  was  the  owner  of  an  undivided 
one-third  interest  tn  the  land,  and  praying 
that  this  interest  may  be  quieted  in  tbem. 
The  Brassel  heirs  filed  no  answer.  That  Pat- 
rick Keleher  and  Mary  Brassel  knew  in 
1884  that  the  plaintiff  was  claiming  the  en- 
tire title  to  the  land  as  against  them,  and 
each  of  them,  and  that  he  was  in  actual 
possession  of  the  same,  is  shown  by  the  fact 
that  they  began  an  action  against  him,  al- 
leging these  facts.  For  20  years  after  they 
bad  this  knowledge  they  left  the  plaintiff  In 
quiet  and  undisturbed  possession.  The  doc- 
trine of  cotenancy  has  no  application,  where 
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one  cotenant  vlrtxially  oasts  tbe  others  and 
actively  asserts  a  hostile  title  In  himself,  of 
which  they  have  full  notice. 

[2]  The  right  of  action  of  Patrick  Kel- 
eher,  through  whom  defendants  claim  title, 
bad  been  barred  by  the  statute  of  limitations 
for  more  than  10  years  before  he  died.  This 
was  an  effectoal  bar  as  against  any  cause 
of  action  on  their  part  Ballou  ▼.  Sherwood, 
32  Neb.  666,  49  N.  W.  790,  50  N.  W.  1131; 
Lyons  v.  Carr.  77  Neb.  883,  110  N.  W.  705. 

The  Judgment  of  the  district  court  is  clear- 
ly right,  and  it  Is  therefore  affirmed. 

Affirmed. 

SiaDGWICK,  J.,  not  sitting. 


SIEKEIR  ▼.  SIEKBR  et  al.    (No.  16,392.) 
(Supreme  Court  of  Nebraska.    April  24,  1911.) 

(Bvllalus  by  the  Court.) 

Vendor  and  Pubchaseb  ({  86*)— Rescission 

OF  Contract. 

Where  parties  baye  entered  into  a  contract 
for  the  purchase  and  sale  of  real  estate,  they 
may  afterwards,  by  the  destmctlon  of  the  writ- 
ten paper  eTidencing  the  same,  under  an  oral 
agreement  that  the  contract  shall  be  rescinded 
and  thereafter  held  for  naught,  effectually  do 
away  with  the   previous  agreement. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  141-143;  Dec.  Dig.  S 
85.*] 

Appeal  from  District  Court,  York  County; 
Corcoran,  Judge. 

Action  by  Helnrlch  Sleker  against  August 
Sieker  and  others.  Judgment  for  defend- 
ants, and  plalntlflT  appeals.    Affirmed. 

.    France  &  France,  for  appellant    Chas.  F. 
Stroman  and  Power  &  Meeker,  for  appellees. 

LETTON,  J.  This  Is  an  action  for  the 
specific  performance  of  a  written  contract  for 
the  sale  of  real  estate.  The  plaiutifT,  Henry 
Sleker,  Is  the  son  of  Karl  Sleker,  now  de- 
ceased, and  of  Wilhelmlna  Sleker,  who  is 
the  principal  defendant  The  full  execution 
of  the  contract  is  denied ;  but  we  are  satis- 
fied that  the  evidence  establishes  the  fact 
that  in  May  1907,  Karl  Sleker  and  his  wife, 
Wilhelmlna,  entered  into  a  written  contract, 
which  was  made  out  in  duplicate  and  duly 
executed  and  acknowledged,  for  the  sale  to 
plaintiff  of  80  acres  of  land,  which  was  oc- 
cupied by  them  as  their  homestead.  Karl 
Sieker  died  in  December,  1907,  leaving  a 
will  whereby  he  devised  the  land  to  his  wife. 
After  the  father's  death,  the  duplicate  con- 
tracts were  destroyed.  Plaintiff  alleges  that 
his  mother  and  his  brothers,  August  and 
Louis  Sieker,  fraudulently,  against  his  will, 
and  without  his  consent,  obtained  from  him 
his  copy  of  the  agreement  and  wrongfully 
destroyed  the  same;  while  the  defendants 
contend  that  both  copies  of  the  contract  were 
destroyed  with  his  knowledge  and  consent 


and  with  the  full  intention  on  the  part  of 
plaintiff  and  of  all  the  parties  Interested  that 
the  sale  should  not  be  consummated,  but 
that  the  contract  should  be  rescinded  and  re- 
voked, all  the  rights  of  plaintiff  tberennder 
abandoned,  and  the  money  which  had  been 
paid  by  him  on  the  contract  returned  to  him. 
This  is  one  of  the  not  uncommon  cases  of 
family  differences  and  disputes  arising  over 
the  disposition  of  property,  which  are  ordi- 
narily productive  of  more  bitterness  and  hard 
feeling  than  any  other  class  of  cases.  The 
older  members  of  the  Sleker  family  seem  to 
side  with  the  plaintiff,  while  the  younger 
members  take  the  part  of  the  mother.  Since 
we  believe  the  contract  was  valid,  the  only 
question  left  Is  whether  it  was  voluntarily 
and  by  mutual  consent  rescinded  and  aban- 
doned. 

The  testimony  of  plaintiff  Is  that  in  June, 
1908,  while  he  was  still  living  at  the  family 
home,  his  mother,  acting  on  her  own  sugges- 
tion, procured  his  duplicate  copy  of  the  con- 
tract and  burned  it  in  his  presence,  but  with- 
out his  consent  His  mother's  testimony, 
which  was  taken  with  the  aid  of  an  inter- 
preter. Is  in  substance  that  the  sale  of  the 
80  acres  was  made  by  the  parents  to  Henry 
for  the  purpose  of  procuring  money  with 
which  to  buy  a  larger  tract  of  land;  that 
through  an  unforeseen  contingency  the  pur- 
chase of  the  other  tract  fell  through,  the 
family  were  unable  to  obtain  i)OS8ession,  and 
were  liable  to  be  without  a  home;  that  aft- 
er the  father's  death  she  and  Henry  had  a 
conversation,  and  Henry  told  her  that  father 
had  died,  and  she  could  have  the  land  back, 
that  he  did  not  want  to  keep  it  to  which 
she  assented;  that  a  day  or  two  after  this, 
in  the  presence  of  her  sons,  August  and 
Louis,  and  her  daughter,  Wilhelmlna,  she 
asked  Henry  what  to  do  with  the  contracts; 
that  he  said  they  could  bum  them  up;  that 
he  then  went  to  his  room  and  brought  his 
copy,  and  she  got  hers;  that  she  was  sitting 
by  the  stove.  He  gave  her  his  copy,  and  she 
then,  with  his  knowledge  and  consent  put 
both  copies  in  the  stove  and  burned  them 
up.  She  also  testifies  that  in  repayment  of 
the  $500  which  had  been  paid  by  Henry  on 
the  contract  she  paid  him  $150  In  May,  1908, 
which  he  wanted  for  the  purpose  of  buying 
a  horse,  and  in  September  of  the  same  year 
she  paid  the  remaining  $3oO.  Henry  admits 
the  payment  of  the  $350,  but  explains  it  by 
saying  that  $200  of  it  was  for  rent  and  $150 
for  borrowed  money,  and  he  denies  receiving 
the  $150  which  she  testifies  was  paid  him 
in  May.  The  testimony  of  the  mother  as 
to  the  conversation  attending  the  destruc- 
tion of  the  contracts  is  directly  corroborated 
by  that  of  August  Louis,  and  Wilhelmlna, 
who  were  present  at  the  time.  There  Is  oth- 
er testimony  ^as  to  collateral  matters,  tend- 
ing to  throw  some  light  on  the  issue;    but 
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tbls  is  aim  in  conflict  and  requires  no  diacoa- 
slon.  The  diatrict  court  found  generally 
for  the  defendants,  and  plalntUf  appeals. 

While  we  agree  with  the  plaintiff  that  the 
simple  bnmlnx  up  of  a  contract  whereby  an 
Interest  In  real  estate  has  passed  to  another 
does  not  in  any  way  rescind  the  contract,  we 
are  convinced  that  there  la  something  more 
in  this  caae  than  the  mere  destruction  of 
the  papers.  We  are  satisfied  from  the  ctI- 
dence  that  It  was  the  Intention  of  plalntUC, 
at  the  time  he  procured  his  copy  of  the  con- 
tract, delivered  It  to  his  mother,  and  consent- 
ed to  its  destruction,  to  rescind  and  aban- 
don the  contract  and  allow  his  mother  to 
retain  her  home,  and  that  his  purpose  to  do 
so  was  as  certainly  evidenced  by  the  sur- 
render and  destmction  of  the  paper  as  It 
would  have  'been,  bad  he  executed  a  written 
release  or  revocation.  We  think  it  Is  now 
settled  law  that,  where  parties  have  enter- 
ed into  a  contract  for  the  purchase  and  sale 
of  real  estate,  they  may  afterwards,  by  the 
destmction  of  the  written  paper  evidencing 
the  same,  under  an  oral  agreement  that  the 
contract  shall  be  rescinded  and  thereafter 
held  for  naught,  effectually  do  away  with 
the  previous  agreement  The  destruction  of 
the  written  contract,  with  the  Intention  of 
revesting  the  title  In  the  original  owner,  will 
be  held  in  equity  to  have  as  much  effect  as 
a  written  conv^ance.  Spier  v.  Scbappel.  86 
Neb.  335,  126  N.  W.  009;  Ottow  v.  Frlese 
(N.  D.)  126  N.  W.  803;  Mahon  v.  Leech,  11 
N.  D.  181,  90  N.  W.  807;  Lowther  Oil  Co.  v. 
Mlller-Slbley  Oil  Co.,  53  W.  Va.  501,  44 
S.  B.  433,  97  Am.  St  Rep.  1027;  2  Warvelle, 
Vendors  (2d  Ed.)  {  826. 

The  witnesses  are  for  the  most  part  of 
German  parentage,  with  but  a  superficial 
knowledge  of  the  English  language.  The 
plaintiff  Is  handicapped  by  this,  and  also  ap- 
parently by  a  lack  of  knowledge  of  ordinary 
business  affairs.  The  district  court  bad  all 
the  parties  before  it  and,  no  doubt  was  bet- 
ter able  to  determine  the  truth  or  falsity  of 
their  testimony  than  we  are.  From  the  rec- 
ord before  us,  we  feel  satisfied  that  the  con- 
clusion of  the  district  court  was  correct 

Its  Judgment  Is  therefore  affirmed. 


STATE   ei  rel.   CITY   OF   CRAWFORD  v. 

BISPING  et  al.    (No.  16,999.) 
(Supreme  Court  of  Nebraska.     April  8,  1911.) 

(SyllahiM  ly  the  Court.) 
1.  Mahdamds  (J   187*)— Appeal  —  Remand— 

OVEBRULINO  OF  DeICUBBEB  TO   APPLICATION 

— RiaUT  TO  Answeb. 

When  a  demurrer  to  an  application  for  a 
writ  of  mandamns  or  to  the  alternative  writ 
itself  la  overruled,  the  respondents  should  ordi- 
narily be  allowed  to  answer.  This  is  so  when 
the  demurrer  has  been  sustained  by  the  trial 
court,  and  is  overruled  by  this  court  upon  ap- 
peal. In  such  case,  when  the  Judgment  of  the 
trial  court  is  reversed  and  the  cause  remanded 


generally,  or  with  specific  instmctieas  lo  aDow 
the  relator  to  ameod,  the  reapondents  ihaald 
ordinarily  be  allowed  to  answer  after  rdatex 
has  amended  his  application  for  the  writ 

[Eld.  Note.— For  other  cases,  see  **'«—'—"«. 
Dec.  Dig.  i  187.*] 

2.  Mandaucs  ({  160*)— Altebhatitx  Wkit— 
Tbial  of  Issues. 

When  it  appears  to  the  trial  cooit  npoB 
the  objections  of  reapondenta  to  the  allowance  of 
a  writ  of  mandamns  that  there  is  a  anhstantial 
issue  of  fact  upon  which  the  ri^ht  to  the  relief 
demanded  depends,  an  alternative  writ  should 
be  issued  returnable  to  the  coonty  where  the 
action  is  pending.  Snch  issues  cannot  be  tried 
at  chambers. 

[£}d.  Note. — For  other  cases,  see  ^mnitmnrn* 
Dec.  Dig.  f  160.»] 

3.  Mandamus   (i   lflO*>^Ai.TEBNATrvK   Wan. 

When  the  alternative  writ  is  iasned,  it 
must  contain  all  of  the  facts  apon  whieji  the 
relator  relies.  The  writ  and  retam  or  answer 
thereto  constitute  the  issnes.  No  other  plead- 
ings are  allowed. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  320-335;    DecTbig.  f  ieO.*J 

4.  Mandamus  (|  181*)— Pkbemptobt  Weit— 

Proceedinos. 

When  upon  notice  of  application  for  a  writ 
of  mandamns  the  respondents  appear  and  ot>- 
ject  to  the  allowance  of  any  writ  and  no  sub- 
stantial issue  of  fact  is  presented  by  the  objec- 
tions of  respondents,  the  court  may  issue  a 
peremptory  writ  and  the  district  Judge  has 
such  jurisdiction  at  chambers  in  any  county  in 
his  district,  and  without  issuing  any  alternative 
writ 

[Eld.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  401-418;    Dec  Dig.  {  181.*] 

6.  Mandamus  (|  164*)— Hearing  —  Insuffi- 
cient Genebal  Denial. 

If  a  general  denial  in  the  objections  or  an- 
swer to  the  application  for  the  writ  of  manda- 
mus is  inconsistent  with  other  allegaticns  or 
admissions  in  the  answer,  such  general  denial 
should  lie  disregarded. 

['EA.  Note. — For  other  cases,  see  Mandamns, 
Cent  Dig.  if  344r^60;    Dec.  Dig.  |  164.*] 

6.  Mandamus  (|  164*)— Afpuoation— Sum- 
ciENCT  OF  Answer. 

The  application  of  the  dtr  of  Crawford 
for  a  writ  of  mandamns  alleged  that  "the  re- 
lator is  and  has  been  since  May,  1907,  a  mu- 
nicipal corporation  having  a  population  of  more 
tlian  one  thousand  existing  under  the  laws  of 
Nel>ra8ka  as  a  city,"  that  prior  to  that  time 
the  same  territory  was  incorporated  and  styled 
the  "Village  of  Ciawford,"  and  tliat  the  relator 
"succeeded  to  all  the  municipal  and  fiscal  rights 
of  said  village."  Held,  that  the  denial  of  the 
answer  "that  the  said  relator  is  a  citv  of  the 
second  class,  •  •  •  and  that  it  baa  ever 
been  such  city,"  is  not  a  sufficient  allegation 
of  fact  to  constitute  a  defense. 

[EM.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  344-360;   Dec.  Dig.  {  161.*] 

7.  HioHWATB  (f  130*)— Municipal  Cokpoba- 
TioNB  ({  882*)— Claims  Aoainst  Counties 
— PowEB  TO  Compromise. 

When  a  county  has  collected  money  for 
the  road  fund  upon  property  of  a  city  or  vil- 
lage, one-half  of  such  money  belongs  to  Th«  city 
or  village,  and  should  tie  paid  over  b^  the  coun- 
ty treasurer  upon  demand.  Tiie  officers  of  the 
city  or  village  have  no  power  to  compromise 
the  right  to  such  money.  The  payment  of  a 
part  by  warrant  which  is  received  by  the  city 
or  village  aa  full  payment  and  an  oraer  of  the 
county  board  "disallowing '  the  remainder  of  a 
claim  filed  for  Ae  whole  amount,  and  the  foot 
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that  no  appeal  has  beea  taken  from  sach  order, 
conctitute  no  defense  in  favor  of  the  coanty. 

[EU.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  {  130;*  Municipal  Corporations, 
Dec  Die  I  882.*] 

8.  MtTNIClPAI.       COBPOBATIONS        (|       882*)     — 

Funds— Adjustment   with   Countt— Com- 

PBOMISB— Gbockdb. 

The  allegation  that  the  county  "disputed 
the  receipt  of  said  sum  of  money  in  good 
faith"  is  too  indefinite  to  furnish,  in  any  view, 
a  basis  for  a  compromise;  it  not  appearing 
from  the  allegation  what  part  of  the  city's 
claim  was  disputed  by  the  county,  and  no  facts 
being  alleged  from  which  it  can  be  determined 
whether  there  was  in  fact  a  genoine  contro- 
versy. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Dec  Dig.  |  882.*] 

9.  Mandamus  (S  105*)— Proceedings  to  Cou- 
PEL  Payment  by  Countt— Defenses. 

This  action  having  been  pending  for  more 
than  15  months,  an  answer  was  filed  alleging 
that  no  estimate  or  appropriation  has  been 
made  or  published  to  provide  for  the  payment 
of  the  money,  and  there  is  now  no  cash  in  the 
treasury,  nor  any  levy  against  which  a  warrant 
could  be  issued,  nor  any  adjudication  of  the 
claim  by  any  court  or  by  th^  county  officers. 
Held,  that  these  allegations  constitute  no  de- 
fease. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  223;   Dec.  Dig.  |  105.*] 

Appeal  from  District  Court,  Dawes  Coun- 
ty;   Westover,  Judge 

Mandamus  by  the  State,  on  the  relation 
of  the  City  of  Crawford,  against  Christopher 
H.  Bisping  and  others.  Judgment  for  relator, 
and  respondents  appeal.    Affirmed. 

Edwin  D.  Crites,  for  appellaBts.  Allen  O. 
Fisher,  for  appellee. 

SEDGWICK,  J.  The  principal  facts  In 
this  case  are  recited  in  the  opinion  on  the 
former  appeal.  City  of  Crawford  t.  Darrow, 
87  Neb.  494, 127  N.  W.  891.  When  the  cause 
was  returned  to  the  district  court,  tibe  rela- 
tor with  leave  of  the  court  amended  the  ti- 
tle of  the  cause.  The  term  of  office  of  one 
of  the  respondents  expired  during  the  pend- 
ency of  this  action,  and  by  amendment  the 
name  of  bis  successor  was  substituted  as  re- 
spondent The  relator  tben  applied  to  one 
of  the  Judges  of  the  court  at  chambers  for 
a  peremptory  writ.  The  attorney  for  the 
respondents  appeared  and  filed  an  answer  In 
the  names  of  the  original  respondents,  ignor- 
ing the  substitution  of  the  name  of  the  new 
member.  The  judge  thereupon  entered  the 
following  order:  "The  Judge  being  of  opin- 
ion that  the  said  answer  being  filed  after  an 
appeal  and  remand  comes  too  late  and  there- 
fore refuses  to  consider  the  same."  He 
thereuiion  ordered  a  peremptory  writ  of  man- 
damus to  isBua  The  respondents  have  ap- 
pealed. Afterwards  the  district  judge  al- 
lowed the  respondents  to  supersede  the  or- 
der by  giving  an  undertaking  in  the  sum  of 
$200. 

Upon  the  former  appeal  to  this  court  it  ap- 
peared that  the  trial  court  bad  sustained  a 


general  demurrer  of  the  respondents  to  the 
relator's  application  for  the  writ  This  court 
reversed  the  judgment  of  the  trial  court,  and 
remanded  the  cause  "with  leave  to  relator 
to  amend  the  alternative  writ  if  one  has  been 
issued,  if  deemed  necessary,  and,  in  case  none 
Iiae  issued,  to  amoid  its  petition,  if  so  ad- 
vised." 

[1]  l.'^e  first  contention  is  that  the  trial 
court  erred  in  refusing  to  consider  the  an- 
swer of  the  respondents.  In  Long  v.  State, 
17  Neb.  60,  22  N.  W.  120,  Judges  Reese  and 
Maxwell  expressed  the  opinion  that,  when  a  ^. 
demurrer  to  a  writ  is  overruled,  "the  de- 
fendant still  may  be  permitted  by  the  court 
to  file  an  answer  to  the  writ"  In  State  v. 
Chicago,  St  P.,  M.  &  O.  R.  Co.,  19  Neb.  476, 
27  N.  W.  4S4,  the  case  of  Long  ▼.  State,  su- 
pra, is  cited  as  authority  for  the  proposition 
that  a  demurrer  is  the  proper  pleading  to 
test  tbe  sufficiency  of  a  petition  for  a  writ  of 
mandamus,  and  it  is  said  that  the  ordinary 
rule  of  pleading  applies  in  mandamus  cases. 
This  view  of  the  law  has  been  adhered  to 
in  subsequent  cases.  The  action  of  this  court 
upon  the  former  appeal  was,  in  effect  to 
overrule  the  demurrer  of  the  respondents 
which  the  trial  court  had  sustained,  and, 
when  the  cause  was  remanded,  the  respond-  '' 
ents  under  such  circumstances  should  ordi- 
narily be  allowed  to  answer.  The  fact  that 
the  trial  court  sustained  the  demurrer  indi- 
cates, if  it  does  not  determine,  that  the  re- ' 
spondents  had  sufficient  reason  to  file  such 
demurrer  in  good  faitbl!  ^be  decision  of  this 
court  allowing  a  relator  to  amend  his  pro- 
ceedings should  not  be  construed  as  denying 
the  right  of  the  respondents  to  answer  upon 
the  overruling  of  their  demurrer.  If  the 
relator  had  amended  the  substance  of  its 
application  for  the  writ  alleging  additional 
grounds  therefor,  it  would  follow,  as  a  mat- 
ter of  course,  that  the  respondents  were  en- 
titled to  answer.  The  reason  then  given  by 
the  trial  court  if  taken  literally,  does  not 
justify  the  ruling. 

[2]  2.  The  relatgr  has  strangely  ignored 
the  regular  order  of  procedure  in  such  cases. 
When  application  for  the  writ  is  made,  and 
notice  of  the  application  is  given,  the  re- 
spondent may  appear  and  object  to  the  al- 
lowance of  any  writ  If  ji  demurrer  is  filed 
to  the  application,  as  was  done  In  this  case, 
and  the  demurrer  is  overruled  as  was  also 
done  by  this  court,  ordinarily  the  respond- 
ents may  allege  such  facts  as  will  show  that 
no  writ  should  issue.  The  rule  as  to  plead- 
ing over  and  amendments  is  the  same  as  in  >- 
other  civil  cases.  If  objections  to  the  ap- 
plication for  the  writ  are  filed,  as  was  done 
in  this  case  after  the  demurrer  had  been 
overruled  by  this  court  the  trial  court  should 
consider  whether  the  objections  show  that 
there  are  substantial  issues  of  fabt  between 
the  parties,  and,  if  it  appears  that  there  are 
such  Issues  to  be  tried,  the  alternative  writ 
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should  be  Issued  returnable  In  the  county 
where  the  action  la  pending  and  can  be  tried. 
[S]  The  alternative  writ  should  allege  all  ,ot 
the  facts  that  the  relator  relies  upon  as  en- 
titling him  to  thftijir  relief  by  mandamus. 
When  the  writ  Is  served  upon  respondents  or 
service  waived,  the  respondents  must  make 
a  return  (answer)  to  the  allegations  of  the 
writ  The  writ  and  return  form  the  issues. 
No  other  pleadings  are  required.  The  al- 
legations of  the  return  are  regarded  as  de- 
nied, and  must  be  proved  by  respondents. 
[4;vtf  at  the  hearing  upon  the  application 
for  the  writ  the  objections  of  respondents  to 
the  Issuing  of  the  writ  are  insufficient  or 
frivolous,  no  alternative  writ  Is  necessary, 
(n  such  case  the  court  should  issue  a  per- 
emptory writ  at  once,  If  the  application  and 
evidence  offered  by  relator  are  sufficient  to 
entitle  him  to  that  relleflL  The  district  Judge 
at  chambers  has  jurisdiction  to  order  a  per- 
emptory writ  of  mandamus  if  no  substantial 
issue  of  fact  is  presented  by  the  answer  or 
objections  of  respondents.  Mayer  v.  State, 
62  Neb.  764,  73  N.  W.  2lii]  The  same  case 
holds  that,  if  the  respondent  by  answer  or 
abjection  to  the  writ  makes  it  appear  that 
it  will  be  necessary  to  determine  substantial 
questions  of  fact  in  the  case,  a  peremptory 
writ  cannot  be  issued  at  chambers.  Issues 
must  be  formed  by  the  alternative  writ  and 
return,  and  such  issue  must  be  tried  in  court 

[S]  3.  The  objection  of  respondents,  then, 
that  the  court  should  have  directed  the  is- 
suance of  an  alternative  writ  and  that  the 
court  erred  in  granting  the  peremptory  writ 
upon  the  pleadings  without  evidence,  and 
that  the  court  had  no  jurisdiction  at  cham- 
bers to  grant  the  peremptory  writ  all  de- 
pend upon  the  sufficiency  of  the  answer.  If 
the  allegations  of  the  answer  were  sufficient 
to  constitute  a  defense,  these  objections  are 
well  taken ;  but  U  the  allegations  of  the  an- 
swer filed  furnish  no  sufficient  reason  In  law 
to  refuse  the  relief  demanded,  then  the  trial 
court  should  for  that  reason  have  oraered  the 
peremptory  writ  and  the^fact  that  the  lan- 
guage used  by  the  court  may  be,  construed 
to  furnish  an  Insufficient  reason  for  the  judg- 
ment will  not  require  a  reversal. 

[6]  4.  It  will  be  seen  from  the  statement 
of  facts  in  the  opli^lon  upon  the  former  ap- 
peal that  the  action  was  to  require  the  prop- 
er authorities  of  the  county  to  issue  a  war- 
rant in  favor  of  the  city  of  Crawford  for 
one-half  of  the  road  fund  that  had  been  col- 
lected upon  property  within  the  city  for  cer- 
tain specified  years.  The  answer  begins  with 
a  qualified  general  denial  In  these  words: 
"Denies  each  and  every  allegation  therein 
contained,  except  so  far  as  said  allegations 
are  hereinafter,  admitted  or  qualified."  There 
is  a  special  denial  In  the  answer  "that  the 
said  relatot  Is  a  city  of  the  second  class 
within  said  state  and  that  It  has  ever  been 
such  city."  It  Is  alleged  In  the  petition  that 
the  village  of  Crawford  had  become  a  city 
by  increase  of  population,  and  "the  relator 


is  and  has  been  since  May,  1907,  a  mnnlclpal 
corporation  having  a  population  of  more 
than  1,000  existing  under  the  laws  of  Ne- 
braska as  a  city,"  that  prior  to  that  time 
the  same  territory  was  incorporated  and 
styled  the  "Village  of  Crawford,"  and  that 
the  relator  "succeeded  to  all  the  municipal 
and  fiscal  rights  of  said  village^"  This  spe- 
cial denial  is  not  a  sufficient  answer  to  these 
allegations.  Thei  money  in  controversy  was 
received  by  the  county  dnrlng  a  series  of 
several  years,  and  during  that  time,  accord- 
ing to  the  allegations  of  tile  petition,  the  vil- 
lage of  Crawford,  the  population  having  in- 
creased to  more  than  a  thousand,  became,  by 
operation  of  law,  the  city  of  Crawford.  If 
the  relator  is  not  a  de  facto  city  of  the  sec- 
ond class,  facts  should  be  alleged  from  which 
that  matter  can  be  determined. 

[7]  6.  Another  allegatioa  of  the  answer  is 
that  the  relator  first  made  the  claim  against 
the  county  of  $1,439JH  "for  an  alleged  one- 
half  of  road  tax  collected  within  the  Til- 
lage of  Crawford  for  previous  years,"  and 
that  the  respondents  allowed  one-half  of 
that  amoutt  and  issued  a  warrant  which 
the  relator  accepted.  It  was  decided  In  City 
of  Cbadron  v.  Dawes  County,  82  Neb.  614, 
118  N.  W.  469,  that  one-half  of  the  road  tax 
collected  within  the  city  or  village  by  the 
county  authorities  belongs  to  such  city  or 
village  and  Is  not  held  by  the  county  as  own- 
er or  debtor,  but  In  trust  for  the  city  or  vil- 
lage to  which  It  belongs,  and  this  holding  Is 
cited  with  approval  In  the  opinion  upon  the 
former  appeal  in  this  case.  It  would  not 
therefore  constitute  such  a  claim  against  the 
county  as  the  authorities  of  the  city  could 
compromise  or  cancel  in  whole  or  in  part 
It  was  the  duty  of  the  county  treasurer  to 
pay  over  this  money  to  the  city  upon  demand, 
unless  by  some  wrongful  action  of  the  coun- 
ty authorities  he  had  been  prevented  from  so 
doing.  These  allegations  of  the  answer 
therefore  stated  no  defense. 

[S]  6.  It  is  further  alleged  in  the  answer 
that  the  respondents  "did  in  good  faith  dis- 
pute and  deny  the  r«t%lpt  of  said  sum  of  mon- 
ey and  do  now  deny  and  dispute  the  receipt 
of  the  same  and  the  liability  of  said  county 
to  said  village  therefor  and  were  about  to 
disallow  said  claim  In  Its  entirety."  These 
allegations  do  not  furnish  sufficient  ground 
to  authorize  a  compromise  of  the  claim  of 
the  relator.  There  is  attached  to  the  an- 
swer as  a  part  thereof  an  exhibit  which 
shows  the  itemized  claim  of  the  relator 
against  the  county,  amounting  to  $1,439.64. 
The  allegation  that  the  county  denies  the  re- 
ceipt of  said  sum  of  money  is  too  indefinite 
to  show  that  there  was  in  fact  any  contro- 
versy in  good  faith  as  to  the  amount  of  mon- 
ey in  the  hands  of  the  county  brionging  to 
the  city.  It  is  not  stated  what  the  conten- 
tion of  the  county  Is  in  that  regard.  It  does 
not  appear  what  part  nor  how  much  of  the 
claim  of  the  city  was  contested  by  the  coun- 
ty.   Construing  this  allegation  most  strictly 
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against  the  county,  It  does  not  allege  a  con- 
test in  good  faith  of  a  sufficient  amount  of 
the  Claim  to  furnish  a  consideration  for  a 
compromise,  nor  does  it  state  any  reason 
for  such  contest  or  dispute  of  the  plaintiff's 
claim  or  any  fact  upon  which  any  such  dis- 
pute could  be  Justified.  The  allegation  of  a 
supposed  compromise  based  upon  such  a  con- 
troversy would  not  constitute  any  defense  to 
the  allowance  of  the  mandamus. 

7.  It  is  further  alleged  in  the  answer  that 
after  the  supposed  compromise  had  been 
made  the  respondents  allowed  one  lialf  of 
said  claim  as  made,  and  disallowed  the  other 
half  and  issued  a  warrant  for  the  one  half 
allowed  which  was  received  by  the  relator 
as  full  payment  of  the  claim,  and  that  no 
appeal  was  taken  by  the  relator  from  the  ac- 
tion of  the  county  board  in  disallowing  one 
half  of  the  claim.  In  City  of  Cbadron  v. 
Etawes  County,  supra,  It  was  said :  "The  fund 
had  been  raised  in  the  exercise  of  a  govern- 
mental function,  for  governmental  purposes, 
and  we  think  was  held  in  governmental  ca- 
pacity. But,  whether  so  or  not,  it  seems 
clear  to  us  that  the  county  held  that  portion 
belonging  to  the  city  as  a  public  trust;  that 
it  was  the  continuing  duty  of  the  county  to 
faithfully  execute  the  trust  by  paying  over 
the  money."  There  was  nothing  for  the 
county  board  to  adjudicate  in  the  matter. 
The  county  had  in  its  treasury  money  that 
belonged  to  the  city.  It  was  the  duty  of  the 
county  treasurer,  as  before  stated,  to  pay 
this  money  over  to  the  city  on  demand.  The 
county  board  had  transferred  it  to  the  gen- 
eral fund  of  the  county.  Tills  action  was 
considered  an  obstruction  in  the  way  of  the 
treasurer's  performing  his  duty.  It  was 
enough  for  the  city  to  request  the  county 
board  to  remove  this  obstruction  and  per- 
mit the  county  treasurer  to  perform  his  duty. 
The  filing  of  the  claim  with  the  county  board 
must  be  considered  as  an  application  on  the 
part  of  the  city  for  an  order  to  return  this 
money  to  the  proper  fund,  so  that  the  treas- 
urer might  comply  with  the  law  and  the 
county  board  had  no  Jurisdiction  to  take  any 
other  action. 

8.  These  various  allegations  of  the  answer 
amount  to  an  admission  that  the  county  had 
collected  from  the  property  of  the  city  for  the 
road  fund  an  amount  of  money  substantially 
as  alleged  in  the  petition,  and  that  one  half 
of  the  amount  so  collected  had  been  paid  over 
to  the  city  and  the  other  half  retained  by 
the  county.  The  qualified  general  denial  in 
the  answer  is  inconsistent  with  these  admis- 
sions, and  therefore  is  of  no  avail  as  a  de- 
fense. 

[•]  9.  The  allegation  "that  there  Is  now 
no  cash  In  the  treasury  of  said  county,  or 
any  estimate  or  appropriation  to  cover  said 
cltiim,  nor  any  levy  against  which  a  warrant 
therefor  could  be  drawn,  nor  any  adjudica- 
tion by  any  court  whereby  these  respondents 
as  a  board  of  county  commissioners  of  said 
county  or  by  any  board  of  county  commls- 


sionen  of  said  connty  under  which  a  warrant 
therefor  can  be  drawn,"  and  the  allegation 
that  one  of  the  original  respondents  "has 
gone  out  of  office  and  has  been  succeeded  by 
Martin  J.  Weber,  who  has  not  been  served," 
constitute  no  defense.  The  respondents  can- 
not defend  their  action  by  disposing  of  the 
money  that  was  in  the  treasury  at  the  time 
the  action  was  begun  as  they  may  have  done 
so  far  as  this  allegation  goes,  nor  can  they 
object  that  the  writ  runs  against  one  who 
was  not  properly  served  but  has  appealed 
and  is  now  a  proper  party.  It  does  not  ap- 
pear from  the  answer  that  the  respondents 
have  any  sutwtantiai  defense,  and  the  court 
therefore  did  right  in  disregarding  the  an- 
swer. 

The  judgment  of  the  district  court  is  af- 
firmed. 


HANKS  V.  STATE.    (No.  16,749.) 
(Supreme  Court  of  Nebraska.    April  24,  1911.) 

On  rehearing.    Motion  overruled,  and  for- 
mer decision  modified. 
For  former  opinion,  see  129  N.  W.  1011. 

SEDGWICK,  J.  The  motion  for  rehearing 
is  based  principally  upon  the  insufficiency  of 
the  evidence  to  support  the  conviction.  It  is 
contended  that  the  evidence  does  not  show 
beyond  a  reasonable  doubt  that  the  prose- 
cuting witness  resisted  the  advances  of  the 
defendant  to  the  extent  of  her  ability.  The 
evidence  is  not  conclusive  that  she  objected 
with  any  degree  of  determination  to  some  of 
defendant's  conduct  of  which  she  now  com- 
plains. Considering  her  youth  and  surround- 
ings, the  jury  may  have  found  that,  although 
her  conduct  was  not  such  as  is  expected  of 
young  women  of  chaste  character,  she  never 
contemplated  that  the  defendant  would  at- 
tempt the  act  which  constituted  the  crime, 
and  was  surprised  and  overpowered  by  him. 
In  view  of  the  character  of  this  evidence, 
and  of  the  circumstances  under  which  it  Is 
alleged  that  this  crime  was  committed,  and 
especially  the  youth  and  former  history  and 
surroundings  of  defendant,  we  think  that 
the  penalty  imposed  is  too  severe.  There  is 
some  argument  in  the  brief  upon  matters 
that  are  not  properly  in  the  record.  The 
technical  objections  urged  have,  perhapr, 
been  already  sufficiently  discussed. 

The  punishment  Imposed  by  the  district 
court  is  reduced  to  3  yeara*  imprisonment  In 
the  penitentiary,  and  in  all  other  particulars 
the  former  opinion  is  adhered  to,  and  the 
motion  for  rehearing  overruled. 

ROSE,  J.  (dissenting).  I  concur  in  the  or- 
der denying  a  rehearing,  but  dissent  from  the 
reduction  of  the  sentence.  Defendant  was 
convicted  of  rape.  The  statutory  penalty  Is 
Imprisonment  in  the  penitentiary  for  not 
more  than  20  yean  nor  less  than  3  years. 
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Or.  CodOi  i  12.  Tbe  trial  conrt  Imposed  a 
sentence  of  7  years  and  the  majority  now 
reduce  It  to  3 — the  minimum.  The  Jury,  the 
trial  court,  and  this  court  hare  said  the  evi- 
dence is  BofSclent  to  sustain  a  conviction. 
The  testimony  tends  to  show  that  defendant 
had  ostentatiously  fixed  the  night  before  the 
felony  as  a  time  to  Indulge  his  lust  for  pros- 
ecutrix. In  my  opinion,  It  is  fairly  inferable 
from  all  the  circumstances  that  be  bad  not 
done  so  at  any  previous  time.  I  do  not  think 
the  evidence  Justifies  the  inference  that  pros- 
ecutrix was  unchaste  when  she  was  as- 
saulted. A  defendant  who  has  been  found 
guilty  of  rape  cannot  be  sentenced  for  a 
shorter  period  than  3  years,  even  where  his 
victim  is  a  common  prostitute,  and  I  am 
unwilling  to  concede  that  the  sentence  in 
this  case  should  be  reduced  to  the  minimum. 

ROOT,  J.,  concurs  In  the  dissent 


STATE  BANK  OP  BEAVER  COUNTI  v. 

BRADSTRBET.      (No.    16,406.) 

(Supreme  Court  of  Nebraska.     April  24,  1911.) 

(SyTlatut  by  the  Cowrt.) 

1.  Appeal  and  Ebbob  (|  641*)  —  Rbcobd— 
Biix  or  Exceptions— Cebtification. 

The  rule  is  settled  that  this  court  will,  on 
its  own  motion,  refuse  to  consider  a  document 
appearing  in  the  record  and  purporting  to  be 
a  bill  of  exceptions,  when  not  authenticated  as 
such  by  the  certificate  of  the  clerk  of  the  trial 
conrt. 

[E:d.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  |  641.*] 

2.  Bills  and  Notes  (|  87»)—Dbaet— Accept- 
ance. 

The  telegram  set  out  in  the  opinion  held 
to  be  an  unconditional  acceptance  of  the  draft 
sued  upon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  150;    Dec  IHg.  |  87.*] 

Appeal  from  District  Court,  Hall  County; 
Hanna,  Judge. 

Action  by  the  State  Bank  of  Beaver  Coun- 
ty against  Tom  Bradstreet.  Judgment  for 
plalntlflT,  and  defendant  appeals.   Affirmed. 

Harrison  &  Prince,  for  appellant  Bayard 
H.  Paine,  for  appellee. 

FAWCETT,  3.  The  petition  alleges  that 
one  J.  A.  McMillan  presented  to  plaintiff 
bank  the  following  draft:  "Beaver,  Utah, 
11 — 6,  1906i  Tom  Bradstreet:  Pay  to  the 
order  of  State  Bank  of  Beaver  County  $260.- 
00,  two  hundred  and  fifty  'o/ioo  dollars" — 
and  requested  plaintiff  to  cash  the  same, 
which  plaintiff  declined  to  do;  that  McMil- 
lan then  requested  the  draft  to  be  forward- 
ed for  collection;  that  thereafter  McMillan 
returned  to  plaintiff  bank,  after  said  draft 
had  been  forwarded  for  collection,  and  again 
requested  plaintiff  to  cash  the  same,  which 
plaintiff   refused   to   do,   unless    the   draft 


Bbould  first  be  accepted  by  the  defendant, 
upon  whom  It  was  drawn;  that  at  the  re- 
quest of  McMillan  plaintiff  sent  a  telegram 
to  defendant  asking  him  if  he  would  pay 
the  draft  and  received  from  defendant  the 
following:  "November  6,  190&  To  Beaver 
County  State  Bank,  Milford,  Ut:  Will  pay 
McMillan's  draft  on  me  two  fifty  for  boraea. 
T.  Bradstreet;"  that  plaintiff,  relying  upon 
this  acceptance,  paid  McMillan  the  full  sum 
of  $260  and  became  the  owner  of  the  draft: 
that  the  draft  after  being  forwarded 
through  plaintUTs  regular  correspondentB, 
was  in  due  and  regular  course  of  business, 
upon  the  14th  day  of  November,  1906,  pre- 
sented to  defendant  for  payment,  and  pay- 
ment was  refused;  that  said  draft  was  there- 
upon protested  -for  nonpayment  at  a  cost  of 
$3.10,  which  the  plaintiff  was  compelled  to 
pay — and  prays  judgment  for  the  face  of 
the  dra^  with  interest  and  protest  fees. 

The  answer  admits  the  corporate  capacity 
of  plaintiff,  the  drawing  of  the  draft  by 
McMillan,  the  sending  of  the  telegram  by 
defendant  and  his  refusal  to  pay  the  same, 
and  then  proceeds  to  set  oat  the  business 
relations  existing  between  defendant  and 
McMillan,  and  a  custom  under  which  defend- 
ant from  time  to  time  made  loans  to  and 
accepted  drafts  made  by  McMillan:  that  the 
acceptance  In  question  was  a  conditional  ac- 
ceptance, which  did  not  bind  defendant  un- 
less McMillan  used  the  proceeds  of  the  draft 
for  the  purchase  of  horses  to  be  shipped  to 
defendant;  that  the  money  was  not  used  for 
such  purpose,  but  was  used  for  other  and 
different  purposes;  and  that  all  of  these 
things  were  "well  known  to  plaintiff,  or 
could,  by  the  exercise  of  ordinary  care,  have 
been  known  to  plaintiff."  The  reply  was  a 
general  denial.  Trial  to  the  court  Judg- 
ment for  plaintiff.    Defendant  appeals. 

[1]  The  question  as  to  whether  or  not  the 
facts  alleged  by  defendant  as  an  afflrmatiye 
defense  were  established  upon  the  trial, 
could  only  be  determined  by  an  inspection  of 
a  bill  of  exceptions.  We  find,  upon  ex- 
amination, that  there  is,  attached  to  the 
transcript,  a  document  purporting  to  be  a 
bill  of  exceptions;  but  no  attempt  at  authen- 
tication of  the  bill  is  made,  as  required  by 
section  687b  of  the  Code.  We  have  repeated- 
ly held  that  in  such  a  case  such  purported 
bill  of  exceptions  cannot  be  considered  by  us 
for  any  purpose,  and  that  this  court  will,  on 
its  own  motion,  refuse  to  consider  a  docu- 
ment appearing  in  the  record,  and  purport- 
ing to  be  a  bill  of  exceptions,  which  la  not 
authenticated  by  the  certificate  of  the  clerk 
of  the  court  below.  Palmer  v.  Mizner,  70 
Neb.  20O,  97  N.  W.  334. 

[2]  The  only  question  before  us,  then.  Is: 
Is  the  Judgment  sustained  by  the  pleadings? 
It  Is  contended  that  the  acceptance  upon  its 
face  shows  it  to  be  a  conditional  acc^tance: 
that  the  words'  "for  horaeB"  constituted 
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a  limitation  np<m  the  acceptor's  liability 
that  he  cannot  be  hdd,  nnless  It  appears  that 
the  proceeds  of  the  draft  were  used  for  the 
purchase  of  horses.  This  contention  implies 
that  it  was  the  dnty  of  the  plaintiff,  when 
It  cashed  the  draft  for  Mr.  McMillan,  to  fol- 
low him  out  of  the  bank  and  see  to  it  that 
he  nsed  the  proceeds  of  the  draft  for  that 
pnrpoee,  and  no  other.  Such  Is  not  the  law. 
Blssell  V.  Lewis,  4  Mich.  450,  and  Cloffman  v. 
Campbell  &  Co.,  87  111.  88,  are  in  point,  and 
the  reasoning  of  those  cases  meets  our  ap- 
provaL  In  CoSman  v.  Campbell  &  Co.  the 
acceptance  was:  "Will  pay  A.  Harper  draft, 
tweuty-three  hundred  dollars,  for  stock." 
The  exact  similarity  of  that  acceptance  and 
the  one  under  consideration  here  is  appar- 
ent In  the  syllabus  In  that  case.  It  is  held: 
"A  telegram  agreeing  to  accept  a  person's 
draft  for  a  certain  sum,  'for  stock,'  is  not  a 
conditional  contract,  but  an  absolute  under- 
taking to  accept  and  pay  the  same;  and  a 
party  discounting  the  draft  on  the  faith  of 
such  telegram,  is  entitled  to  recover  the 
amonnt  of  the  party  so  agreeing  to  accept. 
•  •  •  In  a  telegram  to  a  party,  in  relation 
to  a  draft  that  the  person  sending  the  dis- 
patch 'will  pay  A.  B.'s  draft  twenty-three 
hundred  dollars,  for  stock,'  the  words,  'for 
stock'  subserve  no  purpose  as  between  the 
payee  and  the  acceptor.  At  most  those 
words  are  but  an  indication  of  the  nature  of 
the  consideration  as  between  the  drawer  and 
the  acceptor." 

The  reasoning  of  the  majority  opinion  In 
Coffman  v.  Campbell  &  Co.,  concurred  in  by 
Ave  of  the  seven  Justices,  is,  we  think,  un- 
answerable. 

AflSrmed. 


MAR'HN  ▼.  HAKVBT.     (No.  16,843.) 
(Supreme  Court  of  Nebraska.    April  24,  1911.) 

(BylUiivi  hv  the  Oomrt.) 

1.  TaiAi.  (f  177*)— Waivbb  of  STTBinssioir  of 
OtnesnoN  to  jubt— Rkqttxst  fob  Dibkottd 

VBBDICT. 

Where  each  party  to  a  trial  by  Jury  re- 
quests the  court  to  direct  a  verdict  in  bis  favor, 
he  waives  the  right  to  thereafter  insist  that  any 
question  of  fact  should  have  been  snbmitted  to 
ue  jnry. 

TBd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §  400;   Dec.  Dig.  S  177. •] 

2.  BracTMiNT  (i  84»)  —  Pleadino  —  General 
Denial. 

Under  a  general  denial  in  an  action  of 
ejectment  the  defendant  may  show  that  a  deed 
in  plaintiff's  chain  of  title  was  a  forgery. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  230-236;  Dec.  Dig.  {  84.*] 

8.  BmrniKin  (|  84*)  — Fixadino  — Oenebax 
Denial. 

The  defendant  under  such  an  answer,  may 

grove  br  any  legal  evidence  be  may  have  any 
let  which  will  defeat  the  plaintiff's  action. 
[Ed.   Note. — For  other  cases,  see   Ejectment 
Gent  Dig.  ff  230-236;   Dec.  Dig.  {  84. •] 


4.  DeEOS    (I    53*)— FOBOEBT— SUFFIOIENOT    OF 

Evidence— DiBEXTTED  Vebdict. 

Evidence  examined  and  set  out  in  the  opin- 
ion held  sufficient  to  sustain  the  judgment  of 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  t  58.*] 

Appeal  from  District  Court  Chase  Coun- 
ty; Orr,  Judge. 

Action  by  James  A.  Martin  against  Albert 
G.  Harvey.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

J.  L.  McFheeley,  for  appellant  W.  S.  Mor- 
lan  and  Ritchie  ft  Wolff,  for  appellee. 

FAWCETT,  J.  This  is  an  action  of  eject- 
ment to  recover  the  possession  of  the  N.  E.^ 
of  section  80,  township  6,  Bangs  38,  in  Chase 
county.  The  petition  is  in  the  usual  form. 
The  answer  admits  that  defendant  is  in  pos- 
session, and  denies  every  other  all^ation 
in  plaintiff's  petition.  After  both  sides  had 
rested,  plaintiff  and  defendant  each  request- 
ed the  court  to  direct  the  Jury  to  return  a 
verdict  in  his  favor.  The  court  overruled 
plaintiff's  and  sustained  defendant's  motion, 
and  directed  the  Jury  to  return  a  verdict  in 
favor  of  defendant  which  was  done.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judg- 
ment entered  upon  the  verdict  Plaintiff  ap- 
peals. 

[1]  Plaintiff's  fonrth  and  fifth  assignments 
of  error  are  that  the  court  erred  in  direct- 
ing a  verdict  for  defendant  By  requesting 
a  directed  verdict  the  right  to  insist  upon 
the  submission  of  any  question  to  the  jury 
was  waived.  Dorsey  v.  Wellman,  85  Neb. 
262,  122  N.  W.  989;  Phenlx  Ins.  Co.  v.  Kerr. 
129  Fed.  723,  64  C.  C.  A.  251,  66  L.  R.  A. 
569,  and  cases  there  cited. 

[2,31  The  only  other  assignment  of  error 
argued  in  plaintiff's  brief  is  that  the  verdict 
is  not  sustained  by  the  evidence.  One  of  the 
llnlis  in  plaintiff's  chain  of  title  is  a  deed 
from  Samuel  Harvey  to  John  E.  Kelley,  dat- 
ed September  25,  1899,  for  an  express  con- 
sideration of  $600.  The  original  deed  was 
not  produced.  After  showing  that  It  was 
not  in  the  possession  of  plaintiff,  the  record 
of  the  deed  was  received  in  evidence.  De- 
fendant who  is  a  son  of  the  grantor  in  that 
deed,  contends  that  the  deed  was  a  forgery. 
It  is  insisted  by  plaintiff  that  proof  of  that 
fact  cannot  be  made  under  a  general  denial 
in  the  answer.  In  the  syllabus  in  Staley  v. 
Housel,  35  Neb.  160,  52  N.  W.  888,  we  held: 
"Under  a  general  denial,  in  an  action  of 
ejectment  the  defendant  may  show  that  a 
deed  in  plaintitT's  chain  of  title  was  procur- 
ed by  fraud  and  undue  means.  The  defend- 
ant under  such  an  answer,  may  prove,  by 
any  legal  evidence  which  he  may  have,  any 
fact  which  will  defeat  the  plaintiff's  cause 
of  action."  This  rule  has  been  steadfastly 
adhered  to  in  this  court 

[4]  The  only  proof  offered  by  plaintiff  of 
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the  execution  of  tbe  deed  In  questlou,  out- 
side of  the  record  of  the  deed  Itself,  Is  in 
the  testimony  of  Mr.  Kelley,  the  grantee  in 
that  deed.  As  already  stated,  the  deed  pur- 
ports to  hare  been  executed  September  25, 
1-S99.  Mr.  Kelley  testified:  "I  paid  either 
$15  or  $25  in  cash,  and  paid  off  the  mort- 
gage and  taxes  that  were  then  accumulated 
against  the  land.  The  mortgage  was  held 
by  the  SuUlyan's  Saving  Institution,  origi- 
nally $400,  with  accrued  Interest  and  taxes, 
amounting  to  $600,  is  what  I  paid  him.  Q. 
Where  was  the  transaction  had?  A.  In  my 
office  at  McCook,  Neb."  After  giving  a  short 
description  of  the  man  who  executed  the 
deed,  he  testifies:  "I  sold  the  land  for  $300 
to  John  and  Frances  Woods."  On  cross-ex- 
amination be  was  asked:  "Q.  Who  was  that 
man  yon  described  a  while  ago,  what  was 
bis  name?  A.  Samuel  Harvey.  Q.  When 
did  you  first  meet  him?  A.  The  first  time  I 
remember  of  meeting  him  was  when  he  ex- 
ecuted this  deed.  Q.  And  when  was  the  last 
time  you  saw  him?  A.  That  was  the  only 
time  that  I  saw  him.  Q.  Where  did  this 
man  say  he  lived?  A.  At  Lincoln,  Neb.  Q. 
Did  you  ever  see  him  in  Lincoln?  A.  I  nev- 
er did."  The  name  of  the  notary  before 
whom  the  deed  purports  to  have  been  ac- 
knowledged is  Lillian  H.  McGarl.  She  was 
not  produced  as  a  witness. 

The  evidence  shows  Mr.  Kelley  to  have 
been  an  attorney  and  dealer  in  real  estate. 
It  is  natural  to  suppose  that  such  a  man 
would  promptly  record  a  deed  to  property 
for  which  he  had  paid  a  substantial  consid- 
eration; bnt  the  evidence  shows  that  the 
deed  be  claims  to  have  received  was  not  re- 
corded until  two  days  after  he  had.  convey- 
ed the  land  to  the  Woods  brothers,  for  one- 
half  the  amount  which  he  claims  to  have 
paid  for  It  No  explanation  Is  attempted  to 
be  made  as  to  how  he  and  Mr.  Harvey  hap- 
pened to  meet  on  September  26,  1899.  So 
far  as  the  record  shows,  there  had  never 
been  any  correspondence  between  them.  Un- 
der the  testimony  of  Mr.  Kelley,  it  would 
appear  that  Mr.  Harvey  entered  his  office 
that  day,  sold  him  his  quarter  section  of 
land  for  from  $15  to  $2S,  subject  to  a  $400 
mortgage,  with  Interest  and  taxes,  executed 
a  deed  therefor,  and  departed.  On  the  part 
of  defendant  it  Is  shown  that  during  the  en- 
tire year  of  1899  Mr.  Harvey  was  living 
with  a  son  In  Lincoln;  that  he  had  nnder^ 
gone  an  operation  for  strangulated  hernia; 
that  he  was  afflicted  with  kidney  trouble; 
that  he  was  infirm  to  the  extent  of  being 
almost  helpless;  that  in  September,  1899,  he 
was  unable  to  walk  even  an  inconsiderable 
distance  without  assistance.  The  son,  with 
whom  be  was  living,  and  the  defendant,  both 
testified  that  he  never  was  away  from  Lin- 
coln dnrlng  that  entire  year;  that  be  could 
not  have  made  a  trip  to  McCook  without  as- 
sistance    Their   testimony   is    corroborated 


quite  strongly  by  four  other  witnesses,  one 
of  whom  was  the  grocer  with  whom   ,^ 
traded,  whose  store  was  In  the  same  block 
This  testimony  affects  an  important  link  ii. 
plalntltrs  chain  of  title,  and  is  sufflcieit  t<r 
sustain  the  Judgment  of  the  trial  court. 

It  is  insisted  by  plaintiff  that  the  record 
does  not  reveal  Whether  or  not  the  court 
considered  this  question,  or,  in  other  words, 
that  the  record  does  not  show  that  it  was 
upon  the  strength  of  this  testimony  that  the 
court  directed  a  verdict  In  favor  of  defend- 
ant As  this  testimony  presents  the  most 
Important  question  in  .iie  case,  and  the  only 
theory  upon  which  the  court  could  properly 
have  directed  a  verdict  for  defendant  for  the 
whole  of  the  premises  in  controrec^,  we 
mast  assume  that  the  court  found  tliat  the 
deed  from  Samnd  Harvey  to  John  BL  Kel- 
ley was  a  forgery.  This  being  an  action 
at  law,  and  this  testimony  being  sufficient 
to  sustain  the  action  of  the  court  in  direct- 
ing a  verdict  for  defendant  and  to  support 
the  Judgment,  we  cannot  Interfere. 

The  Judgment  of  the  district  court  is  there- 
fore  affirmed. 


FLBSNBR  T.  STEINBRUCK  et  aL 

(No.  16,308.) 

(Supreme  Court  of  Nebraska.     April  24,  1911.) 

(Bvllaiut  hv  the  Court.) 

1.  Waters  and  Watkb  Courses  (|  119*)  — 

INTEBFEEENCE    WITH   NATURAL   DHAINAGE. 

Every  interference  by  one  landowner  with 
the  natural  drainage  to  the  injury  of  the  land 
of  another  la  unreasonable  if  not  made  by  the 
former  in  the  reasonable  use  of  his  own  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  131-134;  Dec 
Dig.  1 119.*] 

2.  Waters  and   Water  Gottbsxs  ({  118*)— 
Interference  with  Natitbai.  Drain. 

It  is  not  a  reasonable  use  of  one's  property 
to  construct  a  dyke  across  a  natural  drain  ui>oa 
farm  lands  for  the  sole  purpose  of  preventins 
the  flow  of  unpolluted  water  from  a  neighbor's 
land  in  the  natural  course  of  drainage,  where 
such  flow  had  theretofore  at  all  times  been 
uninteirapted. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrscs,  Cent  Dig.  |i  128-130;  Dec 
Dig.  f  118.*] 

3.  Waters  and   Wateb  Courses  (i  119*)— 
Chanoino  Course  of  Drain. 

A  lower  proprietor  has  no  lawful  cause  for 
complaint  because  the  upper  proprietor  in  the 
exercise  of  good  husbandry  by  the  use  of  ditches 
changes  the  course  of  drainage  upon  his  own 
premises,  but  permits  the  water  to  flow  without 
an  appreciable  increase  in  volume  upon  the 
servient  estate  in  a  natural  drain,  where  it 
would  have  appeared  If  the  ditches  had  not  been 
constructed. 

[E:d.  Note.— SV>r  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  H  131-134;  Dec. 
Dig.  {  119.*] 

4.  Waters  and  Water  Coubses  (i  119*)  — 
Chanoino  Course  of  Drain. 

If  an  upper  proprietor  in  the  interest  of 
good   husbandry,   and   without  negligence,   eol- 
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lecto  ia  a  ditch  lUTCtet  water  which  formerly 
«'~".fd  orer  hia  premlsea,  and  accelerates  its 
■  A^- in  the  natural  coarse  of  drainase  through 
•^'natural  drain  onto  the  lands  of  his  neighbor, 
4tf  ia  pot  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  OnzMs,  <Dcc  Dig.  i  119.*] 

Appeal  from  District  Oonrt,  Clay  County; 
Bnrdi,  Judse. 

Action  by  Frederick  O.  Flesner  against 
George  SteinbradE  and  others.  Jadginent 
for  plaintiff,  and  the  mentioned  defendant 
appeals.    Affirmed. 

Paul  B.  Bosiaugh  and  Chas.  H.  Sloan,  for 
appellant.  !<.  B.  Stlner  and  Ambrose  C.  Ep- 
person, for  appellee. 

BOOT,  J'.  This  la  an  action  for  aa  Injono- 
tloD  to  reetraln  the  defendant  from  interfer- 
ing with  the  flow  of  water.  The  defendant 
asked  for  an  Injunction  to  restrain  the  plain- 
tiir  from  discharging  water  upon  the  defend- 
ant's premises.  The  plaintiff  prevailed,  and 
the  defendant  appeals. 

The  plaintiff  is  the  owner  of  the  S.  B.  % 
of  section  26,  and  the  defendant  owns  the 
W.  M  of  the  S.  W.  ^,  and  the  S.  ^  of  the 
N.  W.  %  of  section  25,  in  town  7,  range  8, 
In  Clay  county.  There  la  a  public  highway 
between  the  respective  farms.  The  plaintiff 
purchased  his  property  in  1892,  and  the  de- 
fendant acquired  his  farm  by  inheritance  in 
1902  or  1903.  These  farms  and  the  other 
tracts  of  land  in  their  ylcinity  are  flat,  but 
there  Is  a  slight  depression  about  12  inches 
lower  than  the  surrounding  territory  In  the 
east  half  of  section  26  wherein  the  surplus 
water  accumulates.  In  a  state  of  nature  this 
water  would  flow  north  and  east  so  as  to 
cross  the  section  line  north  of  the  east  quar- 
ter comer,  from  tbenee  it  would  pass  onto 
the  defendant's  land  into  a  sag,  and  after 
that  depresrion  was  filled  the  water  would 
spread  north  and  east  over  the  surrounding 
land.  About  40  rods  east  of  this  sag  there 
is  another  shallow  basin,  and  about  120  rods 
further  eastward  there  is  a  draw.  These 
sags  are  dry  the  greater  part  of  the  year, 
the  beds  are  cultivated,  and  crops  are  us- 
ually grown  therein.  More  than  10  years  be- 
fore this  suit  was  commenced  the  plaintUC 
constmcted,  and  subsequently  he  has  main- 
tained, a  shallow  ditch  parallel  and  close  to 
the  northern  boundary  of  his  farm  from  a 
point  on  the  highway  westward  about  100 
rods,  and  from  that  point  southwestward  to 
the  west  line  of  his  farm.  This  ditch  di- 
verts water  from  the  sag  so  that  it  will  flow 
to  the  highway  about  140  yards  south  of  the 
point  where  it  would  otherwise  pass  from 
section  28,  but  it  continues  northward  on  the 
west  side  of  the  highway  to  the  point  where 
it  has  ever  flowed  onto  section  25.  Until 
about  four  years  before  this  suit  was  insti- 
tuted, the  highway  was  not  worked,  but  in 
1004  it  was  graded,  ditches  were  cut  on  ei- 


ther side  of  the  grade,  and  a  12-lttCh  tile 
was  laid  across  the  way  at  the  point  where 
the  testimony  shows  the  water  has  always 
crossed  the  section  line.  The  defendant 
dammed  the  plaintiff's  ditch  at  the  point 
where  it  emerged  from  the  field,  plugged  the 
tile,  and  subsequently  built  a  Straw  stack 
on  his  own  premises  on  the  line  of  the  high- 
way and  opposite  the  culvert  where  assem- 
bled stormwaters  have  flowed  since  the  mem- 
ory of  man  runs  not  to  the  contrary.  The 
defendant  Justifies  his  conduct  on  the  ground 
that  the  ditches  and  the  culvert  cause  a 
greater  amount  of  water  to  flow  ui)on  his 
ptemises  than  would  be  cast  thereon  if  no 
such  improvements  had  been  made,  and  that 
he  is  protecting  himself  against  a  common 
enemy,  surface  water. 

The  plaintiff,  on  the  other  hand,  asserts 
that  the  natural  course  of  drainage  for  a 
considerable  territory  including  his  farm  is 
along  a  line  which  is  covered  by  the  straw 
stack;  that  no  more  water  has  been  cast  up- 
on the  defendant's  premises  than  it  would 
have  received  if  the  prairies  had  remained 
unbroken;  that  by  constructing  a  ditch  at  a 
slight  expense  the  defendant  can  relieve  his 
land  of  the  water  of  which  he  complains; 
and  that  he  has  acted  maliciously  for  the 
sole  purpose  of  injuring  the  plaintiff.  The 
plaintiff  also  pleads  that  the  defendant's  fa- 
ther for  many  years  recognized  the  plain- 
tiff's right  of  drainage  over  the  premises 
now  owned  by  the  defendant,  and  that  he 
acquired  his  heritage  subject  to  an  easement 
of  drainage  appurtenant  to  the  plaintifTs 
premises. 

[1]  We  are  satisfied  with  the  court's  find- 
ing that  there  is  a  natural  tendency  for  the 
water  falling  upon  section  26  to  flow  along 
the  line  marked  by  the  culvert  in  the  high- 
way and  onto  section  25.  The  defendant 
does  not  have  an  unqualified  right  to  exclude 
surface  water  from  his  premises,  but,  if  he 
exercises  that  privilege,  must  use  ordinary 
care  so  as  to  not  unnecessarily  injure  hia 
neighbor.  This  principle  of  law  has  been  re- 
peatedly announced  by  this  court  Our  for- 
mer decisions  on  this  point  are  referred  to 
in  Conn  v.  Chicago,  B.  &  Q.  R.  Co.,  130  N. 
W.  563.  In  considering  this  subject  In  Bas- 
sett  V.  Salisbury  Mtg.  Co.,  43  N.  H.  669,  82 
Am.  Dec.  179,  the  New  Hampshire  court  by 
Bartlett,  J.,  say:  "As  in  these  cases  of  the 
water  course,  so  in  the  drainage,  a  man  may 
exercise  his  own  right  on  his  own  land  as 
he  pleases,  provided  he  does  not  interfere 
with  the  rights  of  others.  The  rights  are 
correlative,  and  from  the  necessity  of  the 
case  the  right  of  each  is  only  to  a  reason- 
aMe  user  or  management;  and  whatever  ex- 
ercise of  one's  right  or  use  of  one's  priv- 
ilege, in  such  case  Is,  under  all  the  circum- 
stances, and  in  view  of  the  rights  of  others, 
such  a   reasonable  user  or  management,  is 
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not  an  Infringement  of  the  rights  of  othM«, 
but  any  interference  by  one  landowner  with 
the  natural  drainage  Injurious  to  the  land  of 
another,  and  not  reasonable,  Is  unjustifiable. 
Every  interference  by  one  landowner  with 
the  natural  drainage  actually  Injurious  to 
the  land  of  another  would  be  unreasonable, 
If  not  made  by  the  former  In  the  reasonable 
use  of  his  own  property." 

[21  The  defendant  was  not  protecting  bis 
own  premises  against  the  flow  of  diffused 
surface  water  or  of  polluted  water.  The 
water  had  been  assembled  by  the  force  of 
gravitation,  and  was  flowing  in  a  body  in 
the  course  of  natural  drainage  before  it 
reached  his  premises.  '  The  obstructions  in- 
terposed by  the  defendant  were  not  mere  In- 
cidents accompanying  improvements  which 
he  was  making  upon  his  own  premises,  but 
they  were  created  for  the  sole  purpose  of 
preventing  the  movement  of  water  in  a  nat- 
ural drain  provided  by  nature  and  utilized 
by  his  neighbors  for  the  drainage  of  the  sur- 
rounding territory.  In  constructing  dykes  in 
the  path  of  that  drain  and  in  the  highway 
and  by  filling  in  the  culvert  that  was  laid 
for  the  purpose  of  Improving  the  public  way, 
the  defendant  was  not  in  the  light  of  the  evi- 
dence in  this  case  making  a  reasonable  use 
of  his  own  property. 

[3]  Tbe  defendant  contends  that  the  plain 
tiff  by  constructing  the  ditch  along  the  north- 
em  boundary  of  his  farm  unlawfully  divert- 
ed the  water  from  its  natural  course  to  the 
defendant's  field;  but  the  fact  is. that  the 
water  reaches  that  field  at  the  identical  point 
where  It  would  appear  but  for  this  ditch. 
Alttiongb  the  ditch  along  the  western  side  of 
the  highway  is  employed  to  withdraw  tbe 
water  from  the  plaintiff's  field  and  from  his 
neighbor's  farm  to  tbe  north,  the  water  is 
retamed  to  its  course  I>efore  it  reaches  the 
defendant'a  premises.  The  plaintiff  and  his 
neighbor  to  the  north  have  title  to  tbe  west 
half  of  the  highway  subject  to  the  easement 
of  the  public,  the  higbway  officials  make  no 
objection,  and  tbe  defendant  has  no  Just 
ground  for  complaint  on  this  score. 

[41  It  may  be  that  the  ditches  and  tbe 
culvert  accelerate  and  slightly  increase  the 
flow  of  water  upon  and  over  the  defendant's 
premises,  although  there  is  evidence  to  the 
contrary.  AEsuming  fo^  the  sake  of  argu- 
ment that  such  is  the  fact,  there  is  no  evi- 
dence to  sustain  a  finding  that  those  im- 
provements were  negligently  constructed  or 
are  improperly  maintained,  but  the  evidence 
clearly  proves  that  they  are  in  the  interest 
of  good  husbandry,  and  are  necessary  for  tbe 
improvement  of  the  highway,  and  that  the 
defendant  at  a  slight  expense  to  himself  may 
not  only  pass  on  this  water,  but  as  well  the 
water  which  flows  from  his  own  fields  into 
this  sag.  The  plaintiff  therefore  was  within 
his  rights.  Aldrltt  T.  Flelschaner,  74  Neb. 
66,  103  N.  W.  10S4,  70  L.  R.  A.  301;   Manteu- 


fel  T.  Wetael,  133  Wis.  619, 114  N.  W.  »,  1» 

L.  R.  A.  (N.  S.)  167. 

A  careful  consideratloB  of  tbe  record  coa- 
vinces  us  that  the  Judgment  of  the  district 
court  is  right,  and  it  is  affirmed. 


WINSLOW  et  al.  v.  WINSLOW  et  >L 

(No.  16,206.) 

(Supreme  (Tourt  of  Nebraska.    April  2i.  1911.) 

(ByllalHU  iv  the  Court.) 

1.  Deeds  (|  196*)— CoNrcTANCE  nou  Pabxiit 
TO  CmtD— Pbesoicptioh. 

No  presumption  arise*  against  tbe  validity 
of  a  conveyance  from  a  parent  to  a  child  from 
tbe  mere  fact  of  that  relation. 

[Ed.  Note.— For  other  caaes,  see  Deeds,  Cent, 
Dig.  II  587-^03 ;    Dec.  Dig.  §  196.*] 

2.  Deeds  (|  196*)— Gonvetanok  fbom  Pajuxtt 
TO  (JaiLD— Pbesumption. 

When  a  deed  is  executed  without  considera- 
tion  by  an  aged  parent  shortly  before  her  death, 
whiereby  all  of  toe  grantor's  estate  is  oonveyed 
to  one  child  to  tbe  exclusion  of  her  other  cnil- 
dren,  without  any  apparent  reason  for  so  doing, 
the  courts  will  scrutinize  the  transaction  wiui 
cure.  The  presumption  is  against  the  validity 
of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  (3ent. 
Dig.  H  587-S93:   Dec.  Dig.  {  196.*] 

3.  Deeds   (I   196*)— Gohvbtance  fbou   Pab- 
ENT  to  CJhild—Psesumption— Evidence. 

The  evidence  is  fonnd  to  be  insufficient  to 
overcome  the  presumption  against  the  validity 
of  the  deed  from  mother  to  son  under  the  cir- 
cumstances surrounding  its  execution. 

[Ed.  Note.— For  other  cases,  see  Deeds,  C!6nt. 
Dig.  il  887-593 ;  Dec,  Dig.  {  196.*] 

Appeal  from  District  Court,  Sheridaa 
County;  Westover,  Judge. 

Aiition  by  Daniel  G.  Winslow  and  others 
against  Jeffrey  W.  Winslow  and  anoUier. 
Judgment  for  plaintiffs,  and  the  mentioned 
defendant  appeaU.    Affirmed. 

J.  H.  Edmunds,  for  appelant.  A.  W. 
Crites,  for  appellee  Winslow.  C.  PatteiBcm. 
for  appellee  Corder. 

SEDGWICK,  J.  Catherine  Winslow  died 
at  Pine  Hldge,  Neb.,  in  February,  1907.  Sbe 
was  nearly  71  years  of  age  at  the  time  of 
her  death,  and  left  surviving  her  four  cbll- 
dren,  two  sons  and  two  daughters.  She  own- 
ed 320  acres  of  land  which  she  had  acquired 
under  the  homestead  and  pre-emption  laws. 
She  had  been  divorced  from  ber  husband, 
and  within  the  year  prior  to  ber  death  bad 
executed  two  deods.  In  the  one  she  convey- 
ed this  land  to  ber  son  Jeffrey  Winslow  and 
in  the  otlier  to  ber  daughter  Mrs.  (>order. 
After  her  death,  this  action  was  bronght  by 
her  heirs  to  set  aside  these  deeds,  and  upon 
the  trial  in  the  district  court  of  Sheridan 
county  a  judgment  was  entered  canceling  tbe 
deeds.  In  this  Judgment  Mrs.  0>rder  ac- 
quiesced, 'but  tbe  son  Jeifrey  Winslow  bas 
appealed  to  this  court. 

The  daughters  were  married,  and  one  of 
them,   Mrs.    Corder.    never   lived   with    ber 
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mother  upAtt  this  land  until  December,  1889, 
from  that  time  she  remained  there  between 
three  and  four  years.  The  other  daughter 
and  the  two  sons  lived  upon  the  farm  with 
their  mother  until  the  daughter  was  married 
and  left  her  mother  In  1809.  From  that  time 
for  about  five  years  the  son  Daniel  Wlnslow, 
who  was  an  unmarried  man,  tilled  the  farm, 
and  the  son  Jeffrey  was  absent  from  home. 
Daniel  was  away  from  home  on  a  visit  in 
the  winter  of  1903-04,  and,  when  be  return- 
ed in  March  of  1904,  he  found  his  mother 
confined  to  her  bed  with  a  broken  hip.  She 
amiears  to  have  desired  that  the  two  sons 
should  Jointly  care  for  the  farm,  but  this 
was  not  satisfactory  to  the  boys,  and  the  re- 
sult was  that  Jeffrey,  who  was  also  a  single 
man,  remained  with  his  mother.  Thereupon, 
at  her  suggestion,  a  contract  of  lease  was 
prepared,  wheretqr  Jeffrey  in  consideration 
of  a  portion  of  the  crops  and  a  share  of  the 
Increase  of  his  mother's  live  stock  was  to 
have  the  use  of  the  land  for  five  years,  but 
this  Instrument  was  not  executed  until  Mrs. 
Wlnslow  In  June  signed  the  deed  to  Jeffrey 
which  is  now  In  question.  Jeffrey  testified 
upon  the  trial  that  before  the  deed  was 
niiide,  and  during  the  time  that  the  negotia- 
tions for  the  lease  were  pending,  be  agreed 
with  his  mother  to  stay  with  her  and  care 
for  her  during  the  remainder  of  her  life,  and 
that  before  the  deed  was  recorded  he  gave 
her  $200  in  cash.  There  was  considerable 
evidence  in  the  case,  and  the  question  for 
the  trial  court  to  determine  was  whether 
this  deed  was  the  voluntary  and  free  act  of 
Mrs.  Wlnslow,  or  whether  it  was  executed 
upon  impulse  caused  by  undue  and  improper 
influence,  and  without  consideration  and  ap- 
preciation on  the  part  of  Mrs.  Wlnslow  of 
the  circumstances  and  conditions  then  ex- 
isting, and  the  true  nature  and  effect  of  the 
transaction. 

[1.21  No  presumption  arises  against  the 
validity  of  a  conveyance  from  a  parent  to  a 
child  from  the  mere  fact  of  that  relation. 
Gibson  V.  Hammang,  63  Neb.  349,  88  N.  W. 
BOO;  Ward  v.  Ward,  88  Neb.  744,  126  N.  W. 
SGo.  When,  however,  a  deed  is  executed 
without  consideration  by  an  aged  parenit 
shortly  before  her  death,  whereby  all  of  the 
grantor's  estate  is  conveyed  to  one  child  to 
the  exclusion  of  her  other  children,  the  courts 
will  scrutinize  the  transaction  with  jealous 
care,  and  the  presumption  Is  against  the  va- 
lidity of  the  deed.  Nelson  v.  Wlckbam,  86 
Neb.  46.  124  N.  W.  908;  Bennett  v.  Bennett, 
66  Neb.  432.  91  N.  W.  409,  96  N.  W.  994. 

[31  There  is  some  evidence  in  the  record 
tending  to  show  that  one  of  the  daughters 
bad  been  somewhat  neglectful  of  her  moth- 
er's welfare,  and  had  failed  in  some  respects 
in  the  devotion  which  a  child  usually  shows 
toward  an  aged  and  decrepit  parent,  but 
this  daughter  had  contributed  part  of  her 
earnings  as  a  school  teacher  to  the  family 
support,  and  It  may  be  that  the  thought  in 
her  mind  that  the  had  not  bera  fully  com- 


pensated was  In  some  degree  the  cause  of 
her  neglect.  During  the  latter  part  of  her 
life  Mrs.  Wlnslow  was  suffering  from  fpeble 
health  and  several  accidents  which  she  had 
sustained,  and  while  she  was  not  insanev 
but  had  an  active  mind,  she  appears  to  have 
been  of  an  impulsive  disposition,  acting  fre- 
quently without  due  consideration  as  to  con- 
sequences and  without  that  deliberation! 
which  might  enable  her  to  realize  the  fuU< 
result  of  her  actions.  Daniel,  the  youngest'. 
of  the  children,  lived  at  home  and  worked: 
for  the  benefit  of  his  mother  and  the  famil;^ 
longer  than  any  of  his  brothers  and  slstersk- 
After  he  had  grown  to  young  manhood,  he- 
frequently  worked  out  for  wages,  but  brought« 
bis  wages  home,  and  they  also  were  applied - 
to  the  use  of  his  mother  and  the  family. 
The  defendant  Jeffrey  is  the  ^dest  son.  He- 
appears  to  have  been  considerable  of  a  rover- 
and  trader,  but  seems  never  to  have  accn- 
mulated  anything.  She  seems  to  have  had-i 
a  penchant  for  making  deeds.  She  offered  at- 
one time  to  deed  the  laud  to  her  daughter, 
the  plaintiff  Mrs.  Atwater,  but  Mrs.  Atwater* 
and  her  husband  both  declined  to  acceitt  8< 
deed,  telling  her  that  that  was  not  the  prop^ 
er  thing  to  do.  At  another  time  she  made  a 
will  in  which  she  gave  the  home  place  to 
Daniel,  making  certain  bequests  to  some 
of  the  others,  and  giving  defendant  Jeffrey 
$1.  In  September,  1903,  the  fall  before  she 
made  the  deed  in  controversy  here  to  Jeff- 
rey, she  made  a  deed  of  the  land  to  DanleK 
It  was  left  in  a  bank.  She  sub  equently 
went  to  the  bank  and  got  the  deed  and  de- 
stroyed it,  JuBt  as  she  probably  would  havB 
done  with  Jeffrey's  deed,  had  he  not  record* 
ed  It  About  two  years  or  so  before  sbB 
died,  she  went  to  the  office  of  a  Mr.  Gllmore, 
a  practicing  attorney  at  Hays  Springs,  In 
company  with  her  son  Daniel,  and  asked  Mr. 
Gllmore  to  draw  a  will  in  Daniel's  favor. 
After  Instructing  him  as  to  the  provisions 
of  the  will,  she  departed,  and  about  two  or 
three  weeks  later  she  returned  to  the  office 
with  Jeffrey  and  wanted  the  will  changed  so 
as  to  give  everything  to  him.  Mr.  Gllmore 
did  nothing  further  towards  preparing  the- 
will.  He  testified  that,  when  he  first  knew 
Mrs.  Wlnslow,  she  was  a  pretty  bright  wom- 
an, but  that  at  the  time  she  appeared  at  his 
office  she  was-  not  what  she  was  when  he- 
first  knew  her — "that  is,  in  her  mental 
make-up" — that  he  "figured"  she  was  nob 
mentally  competent.  On  cross-examination- 
he  testified:  "Q.  Had  you  ever  noticed,  any- 
thing along  that  line  until  you  were  inqniredf 
of  as  a  witness  in  this  case?  A.  With  ref- 
erence to  this  woman?  Q.  Yes.  A.  Yefs,  sir; 
I  did.  Q.  When  was  it,  and  what  was  it? 
A.  Well,  sir,  that  was  why  I  didn't  complete 
the  second  will.  I  figured  it  was  a  waste  of 
my  time  to  do  It"  As  above  stated,  the 
deed  to  Daniel  was  made  in  Septembeiy 
1903.  Jeffrey  and  Daniel  were  both  at  home 
during  the  winter.  When  they  declined  to 
work  the  farm  Jointly,  aa  abovt  stated,  Jeff* 
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rey  stayed  on  the  farm  and  Daniel  left  A 
Mr.  and  Mrs.  Schmidt  lived  about  a  mile 
and  ,a  half  from  the  Wlnslow  place.  On 
April  1,  1904,  Jeffrey  and  his  mother  went 
to  the  Schmidt  home,  and  Schmidt  prepared 
for  them  the  five-year  lease  of  the  lands 
aboTe  mentioned.  Mr.  Schmidt  testified  that 
the  lease  was  signed  by  Mrs.  Wlnslow  and 
Jeffrey  at  that  time,  but  Jeffrey  testified 
that  It  was  not  signed  until  the  date  of  its 
acknowledgment,  June  16,  1904.  He  states 
that,  after  the  lease  was  drawn,  Schmidt 
told  them  that  it  would  have  to  be  acknowl- 
edged before  a  justice  of  the  peace.  Jeff- 
rey and  his  mother  returned  home,  leaving 
the  lease  with  Schmidt  On  June  IS,  1904, 
Jeffrey  and  his  mother  again  went  to 
Schmidt's  home,  where  by  previous  appoint- 
ment they  were  met  by  Justice  Lake  and  his 
wife.  They  all  remained  at  Schmidt's  house 
for  dinner.  During  the  forenoon  Justice 
Lake  prepared  the  deed  from  Mrs.  Wlnslow 
to  Jeffrey  for  the  half  section  of  land.  Aft- 
er the  deed  was  signed  and  acknowledged. 
Justice  Lake  handed  It  to  Jeffrey,  stating 
that  that  now  belonged  to  him.  Jeffrey  put 
the  deed  in  his  pocket  At  that  time,  or 
within  an  hour  thereafter,  the  lease  was  ac- 
knowledged and  left  in  Scbmidt's  hands. 
After  Jeffrey  and  his  mother  had  gotten  into 
the  buggy  to  drive  home,  the  mother,  Mr. 
Schmidt  testifies,  said:  '"Jeff,  what  did 
you  do  with  the  deed  7  and  he  said, '  1 
have  got  if  and  she  said,  'Tou  had  better 
leave  it  here  with  Henry  Schmidt  It  will 
be  safer  than  If  you  take  It  home  and  put 
it  In  your  trunk.'  So  Jeff  took  it  out  of  bis 
pocket  and  give  It  to  me."  The  deed  re- 
mained In  the  possession  of  Mr.  Schmidt 
until  the  13th  of  the  next  month,  when  Jeff 
alone  called  at  the  residence  of  Mr.  Schmidt 
and  asked  for  it  Schmidt  gave  it  to  Mm, 
and  he  took  it  to  the  county  seat  and  had 
It  recorded.  After  It  was  recorded,  Jeffrey 
returned  it  to  Mr.  Schmidt  Jeffrey  had  the 
deed  recorded  wtihout  the  knowledge  of 
his  mother.  Mrs.  Atwater  testified  that 
after  her  mother's  death  she  had  a  talk 
with  Jeffrey,  In  which  he  claimed  to  have 
paid  a  thousand  dollars  for  the  place,  and 
at  another  time  said  that  his  mother  had 
given  it  to  blm ;  that  he  also  said  that  his 
mother  bad  asked  for  the  deed  back  again 
after  it  was  made,  and  he  said  he  did  not 
do  business  that  way.  "Q.  Did  he  tell  you 
what  induced  her  to  ask  for  a  return  of  the 
deed?  A.  Well,  she  was  dissatisfied,  dis- 
satisfied with  him.  She  wasn't  getting  the 
care  she  should  have.  Q.  That  is  what  he 
said,  was  It?  A  Yes,  sir;  that  is  what  he 
said  she  told  him.  Q.  And  that  is  why  she 
asked  for  the  return  of  the  deed?  A.  Yes 
sir."  This  testimony  was  not  denied  by  Jeff- 
r^.    Mra.  Wlnslow  seems  to  bare  soon  be- 


come very  much  dlssatlsfled  with  her  life 
with  Jeffrey,  and  she  tLen  opened  up  coiTe» 
pondence  with  her  daughter,  defendant  Mrsi 
Corder,  with  a  view  to  having  the  daughter 
take  her  to  her  home.  In  the  meantime 
Daniel  bad  ascertained  that  Jeffrey  had  a 
recorded  deed  for  the  farm,  and  had  up- 
braided his  mother  for  giving  the  deed.  Tbls 
was  tbe  first  Bfrs.  Wlnslow  knew  that  the 
deed  had  been  recorded.  She  at  once  con- 
sulted a  lawyer,  who  told  her  that  tbe  deed 
was  void.  The  five-year  lease  was  also  re- 
corded at  the  same  time  with  the  deed.  Tbe 
result  of  her  correspondence  with  Mrs.  COr- 
der  was  that  that  lady  went  to  see  her  moth- 
er and  talked  the  matter  over  with  her, 
whereupon  Mrs.  Wlnslow  executed  a  deed 
to  Mrs.  Corder  for  tbe  half  stetlon  of  land 
and  also  gave  her  a  bill  of  sale  of  all  of 
her  personal  property,  wurth  about  $500. 
Mrs.  Corder  then  took  her  mother  to  her 
home  at  tbe  Pine  Ridge  agency,  where  she 
made  her  very  comfortable  until  she  died, 
about  two  months  and  five  or  six  days  there- 
after. That  Mrs.  Wlnslow  even  then  did  not 
understand  that  she  had  made  a  final  djsix>- 
sltlon  of  her  estate  is  shown  by  the  fact  that 
during  the  two  months  that  she  was  with 
Mrs.  Corder,  and  not  long  before  she  died. 
In  writing  to  Jeffrey  on  two  different  occa- 
sions she  told  him  that  she  expected  to  be 
able  to  work  again  pretty  soon,  and  then 
she  would  return  to  the  farm. 

There  was  evidence  tending  to  prove  tbat 
she  had  the  use  of  her  mental  faculties  dur- 
ing all  this  time,  and  was  capable  of  trans- 
acting business  matters,  at  least  those  of 
minor  importance,  and  of  an  ordinary  and 
simple  character,  but  tbe  dreumstances,  of 
which  we  have  mentioned  a  few,  as  disclosed 
in  the  evidence.  Indicate  tbat  she  had  no 
fixed  purpose  as  to  the  final  disposition  of 
the  property;  her  likes  and  dislikes  were 
momentary,  and  not  based  upon  an  ander- 
staudlng  and  consideration  of  actual  condi- 
tions ;  that  her  son  Jeffrey  was  not  only 
willing,  but  extremely  anxious,  to  obtain  the 
property  without  consideration,  and  to  the 
exclusion  of  his  brother  and  sisters,  and  tbat 
It  was  very  easy  for  him  to  take  advantage 
of  his  mother's  condition  and  cause  her  to 
do  that  which  was  not  her  own  desire,  but 
his  alone. 

From  all  the  evidence  we  conclude  that  the 
defendant  Jeffrey  Wlnslow  has  not  prodnced 
sufllclent  evidence  to  overcome  the  presump- 
tion against  the  validity  of  the  deed  which 
arises  from  the  circumstances  surrounding 
its  execution,  and  cannot  find  from  all  the 
evidence  that  he  paid  any  valuable  consider- 
ation therefor. 

We  therefore  conclude  that  the  Judgment 
of  the  district  court  Is  right,  and  it  Is  af- 
firmed. 
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HAFFE^B  et  at  t.  COFFIN  et  aL 

(No.  16^83.) 

(Supreme  Court  of  Nebraska.    April  24,  1911.) 

(Svltahu*  Iv  tlie  OtmrU) 

1.  Dahaobs  (J  76*)— Breach  ot  Cowtbaot— 
Penalty. 

Ordinarily  a  aum  of  money  in  groaa,  to  be 
paid  for  the  nonperformance  of  an  agreement,  is 
considered  aa  a  penalty,  the  legal  operation 
whereof  is  to  cover  the  damages  which  the  par- 
ty, In  whose  favor  the  stipulation  ia  made,  may 
■natain  from  a  breach  of  the  contract  by  the 
opposite  party. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  If  154,  155 ;   Dec.  Dig.  §  76. •] 

2.  INDEMNITT    (|    15*)  —  AOTIOK  —  PLKADIITO 
AND  PBOOF. 

In  an  action  npon  a  bond  of  indemnity,  it 
is  incumbent  apon  the  plaintiff  to  plead  and 
prove,  not  only  a  breach  of  the  contract,  but  the 
amount  of  damages  he  has  sustained  tliereby. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  H  42-44;    Dec.  Dig.  |  16.*] 

8.  EsTopPEi.  ({  22*)— Bond— Recitals. 

A  recital  in  a  bond,  given  to  secure  the 
performance  of  an  antecedent  contract  for  the 
exchange  of  real  estate  for  personal  property, 
that  the  chattels  are'of  the  agreed  and  stipulat- 
ed value  of  $4,500,  is  not  contractual  in  its  na- 
ture, and  does  not  estop  either  party  from  prov- 
ing the  actual  value. 

[E^.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  27-51 ;  Dec.  Dig.  |  22.»] 

Api>eal  from  District  Court,  Donglaa  Coun- 
ty;  Estelle,  Judge. 

Action  by  William  HafFke  and  others 
■gainst  II.  J.  Coffin  and  others.  Judgment 
for  plalntlffis,  and  defendants  appeal.  Re- 
▼ersed  and  remanded. 

E.  J.  Oements  and  (%as.  E.  Foster,  for 
appellants.  Chas.  E.  Herring  and  Cbas. 
Haffke,  for  appellees. 

ROOT,  J.  In  December,  1907,  the  plain- 
tiffs entered  Into  a  written  contract  to  trans- 
fer "their  livery  and  hack  business  located 
In  the  city  of  Omaha"  to  W.  P.  Thorp  and 
Chas.  I.  Bragg  for  the  consideration  of  two 
quarter  sections  of  land  In  Loup  county. 
Thorp  and  Bragg  were  to  convey  this  land  to 
the  plaintiffs,  and  were  also  to  furnish  "a 
merchantable  abstract"  of  title;  the  title 
deeds  were  to  be  placed  in  escrow,  "until  the 
abstract  Is  approved  by  the  parties  of  the 
first  part." 

The  plaintiffs  delivered  their  chattels  to 
the  defendant  H.  J.  Coffin,  who  was  inter- 
ested In  the  transaction.  They  approved  the 
abstract  of  title  and  accepted  the  deed  for 
one  quarter  section  of  land,  but  did  not  ap- 
prove the  al»tract  of  title  or  accept  the 
deed  for  the  other  tract  Thereupon,  in 
January,  1908,  the  defendants  executed  and 
delivered  to  the  plaintiffs  the  bond  in  suit, 
which  is  as  follows:  "Know  all  men  by  these 
presents,  that  H.  J.  Coffin,  as  principal,  and 
the  National  Fidelity  &  Casualty  Company, 
as  surety,  are  held  and  firmly  bound  unto 


Charles  Hafflce  and  William  Haffke  In  the 
sum  of  two  thousand  five  hundred  doUara 
($2,500.00)  for  the  payment  of  which  weU 
and  truly  to  be  made  we  do  bind  ourselves, 
our  heirs,  executors,  administrators,  succes- 
sors and  assigns,  jointly  and  severally  flrmly- 
by  these  presents,  upon  condition  as  follows: 
Whereas,  the  said  H.  J.  Coffin  has  sold  and 
agreed  to  convey  unto  said  Charles  Hafflre 
and  William  Haffke,  for  the  consideration 
of  two  thousand  and  five  hundred  dollars 
($2,500.00)  the  following  described  premises, 
to  wit:  The  north  half  of  the  northwest 
quarter  of  section  twenty-slz  (26),  and  the 
north  half  of  the  northeast  quarter  of  section 
twenty-seven  (27),  in  township  twenty-one 
(21)  north  of  range  nineteen  (10)  west  of  the 
6th  principal  meridian,  in  Loup  county  and 
state  of  Nebraska;  and  the  said  Charles 
Haffke  and  William  Haffke  have  purchased 
said  premises,  and  have  made  payments 
therefor  as  follows:  By  delivering  to  said 
H.  J.  Coffin  chattels  and  personal  property 
of  the  agreed  and  stipulated  value  of  four 
thousand  five  hundred  dollars  ($4,500.00), 
one-half  of  which  has  this  day  been  paid. 
Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above  bounden  H.  J.  Coffin 
and  National  Fidelity  &  Casualty  Company, 
of  Omaha,  Nebraska,  will  perfect  the  title  to 
said  premises,  furnish  to  said  Charles  HafTke 
and  William  HafTke  an  abstract  of  title 
thereof  showing  a  good  and  perfect  title  to 
said  premises  in  the  said  H.  J.  Coffin,  to  be 
approved  by  Guy  R.  C.  Read,  Esquire,  of 
Omaha,  Nebraska,  and  will  convey  said  prem- 
ises by  deed  of  general  warranty,  and  clear 
of  all  incumbrances,  unto  the  said  Charles 
Hntfke  and  William  Haftke  on  or  before  the 
first  day  of  October,  1908,  then  this  obliga- 
tion to  be  void ;  otherwise  to  be  and  remain 
in  full  force  and  effect." 

The  plaintiffs  pleaded  a  breach  of  the  txind 
as  follows :  "That  default  has  been  made  in 
the  conditions  stated  in  said  tiond,  and  de- 
fendants have  failed  and  neglected  to  perfect 
the  title  to  said  premises,  and  have  failed 
and  neglected  to  furnish  the  plaintiffs  an  al>- 
stract  of  title  thereof  showing  a  good  and 
perfect  title  to  said  premises  in  the  said  Hi. 
J.  Coffin,  approved  by  the  said  Guy  R.  C. 
Read;  and  have  failed  and  neglected  to  con- 
vey said  premises  by  deed  of  general  war- 
ranty, clear  of  all  incumbrances,  unto  the 
said  plaintiffs,  on  or  before  October  1,  1908." 
There  is  no  allegation  of  the  value  of  the 
tract  of  land,  nor  that  the  plaintiff^  have 
l>een  damaged ;  but  they  plead  that  there  is 
due  them  from  the  defendants  $2,500,  for 
which,  with  interest  from  October  1,  1908, 
and  costs  of  suit,  they  pray  Judgment 

The  defendants  answered,  admitting  the 
execution  of  the  bond ;  alleged  that  the  chat> 
tela  transferred  by  the  plaintiffs  In  consid- 
eration for  the  real  estate  were  not  worth  to 
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exceed  91,000;  that  tbe  title  to  tbe  qnartw 
flection  of  land  which  had  not  been  accepted 
tj  the  plalntlffB  had  been  perfected  accord- 
ing to  the  reqaisitions  of  tbe  plalntlffls'  conn- 
ael,  bat  that  they  refneed  to  accept  tbe  deed 
or  tbe  abstract  The  reply  traverses  these 
allegations.  Tbe  cause  was  tried  to  tbe 
«onrt,  and  It  foand  that  the  $2,S00  mentioned 
In  tbe  bond  was  intended  by  the  parties  as  11- 
'Qnldated  damages,  and  gave  Judgment  for 
that  sum,  with  Interest  The  defendants  ap- 
Cieal. 

[1]  Although  there  Is  no  specific  agreement 
In  the  bond  that  $2,600  shall  be  taken  and 
considered  as  the  amount  of  damages  the 
plalntli&i  will  sustain  for  a  breach  of  that 
instrument,  plaintiffs  assert:  that  the  dam- 
ages flowing  from  the  defendants'  failure  to 
perfect  title  to  tbe  land  are  nncertaln,  and 
It  is  evident  from  an  inspection  of  the  under- 
taking that  the  parties  thereto  adjusted  tbe 
question  of  damages,  agreed  upon  the  value 
of  the  land  in  advance  of  the  sale,  made  that 
value  of  the  essence  of  the  contract,  and  are 
estopped  to  controvert  that  fact,  but  have 
Irrevocably  elected  to  pay  $2,600  in  lieu  of 
transferring  title  to  the  land.  The  contract 
to  trade  contains  no  stipulation  as  to  tbe 
▼alne  of  either  tract  of  land  or  of  the  plain- 
tiffs' personal  property,  so  that  an  agreed 
^raluatlon  for  the  property  to  be  exchanged 
was  not  an  Inducing  cause  or  consideration 
for  this  contract.  The  bond  evidently  was 
not  within  the  contemplation  of  the  parties 
at  the  time  the  contract  to  trade  was  enter- 
ed into.  Subsequent  developments  probably 
suggested  the  necessity  for  some  security,  oth- 
«r  than  the  personal  responsibility  of  Thorp 
«nd  Bragg,  that  the  title  to  the  quarter  sec- 
tion of  land  which  the  plalntlfb  did  not  ac- 
<ept  should  be  perfected,  and  the  bond  In 
-suit  was  given  to  the  end  that  the  defendant 
Coffin  might  perfect  that  title  and  the  chat- 
tels might  be  delivered. 

[2]  There  Is  no  specific  agreement  In  this 
bond  that  $2,500,  or  any  other  sum.  Is 
agreed  to  as  liquidated  damages,  or  that  If 
.'the  title  Is  not  perfected,  or  tbe  abstract  fnr- 
-nisbed,  or  tbe  title  conveyed,  or  that  it 
rtfaere  is  a  total  failure  to  perform,  the  plaiu- 
-tma*  damages  shall  be  taken  and  considered 
to  amount  to  $2,600  or  to  any  other  sum. 
There  Is  nothing  in  the  bond  or  in  any  evl- 
'dence  extrinsic  thereto  to  suggest  that  the 
■property  transferred  by  the  plaintiffs  was 
•of  so  unusual  a  character  that  it  would  be 
idlfllcult  to  prove  its  value,  nor  is  there  any- 
thing in  the  record  tending  to  prove  that 
tlie  market  value  of  the  land  or  the  value  of 
an  abstract  of  title  thereto  cannot  easily  be 
ascertained  by  recourse  to  evidence;  nor 
are  we  advised  that  any  Incumbrance  that 
may  exist  upon  the  land,  or  any  imperfec- 
tions In  the  title,  cannot  be  removed,  or 
that  the  depreciation  in  value  of  tbe  title 
by  reason  of  their  existence  cannot  readily 
<bo  ascertained.  In  fact  there  Is  neither  al- 
legation nor  proof  that  tbe  transaction  un- 


der consideration  Is  dllTerent,  except  as  to 
the  special  features  that  n>ight  Inhere  In  any 
contract  to  trade,  from  scores  of  contracts 
entered  Into  within  this  state  every  week  In 
the  year.  In  tbe  light  of  these  facts,  should 
the  bond  be  construed  as  an  agreement  to 
pay  liquidated  damages? 

This  subject  was  discussed  In  Brennan  t. 
Clark,  29  Neb.  885,  45  N.  W.  472.  and  the 
court,  speaking  through  Ifaxwell,  J.,  say: 
"In  construing  a  contract  to  determine 
whether  or  not  a  provision  therein  for  tbe 
payment  of  a  stipulated  sum  In  case  of  de- 
fault by  one  of  the  parties  Is  to  be  consid- 
ered as  a  penalty  or  liquidated  damages,  tba 
court  will  consider  tbe  subject-matter,  tbe 
language  employed,  and  tbe  intention  of  the 
parties.  If  tbe  construction  is  doubtful,  tbe 
agreemmt  will  be  considered  a  penalty  mere- 
ly. If  damages  result  from  the  performance 
or  omission  of  acts,  which  damages  are 
certain  or  can  be  ascertained  by  evidence, 
the  stipulated  sum  is  considered  as  a  penal- 
ty; but,  where  the  acts  or  omissions  occa- 
sioning damages  are  not  susceptible  of  meas- 
urement by  a  pecuniary  standard,  the  sum 
stipulated  ordinarily  will  be  r^arded  as 
liquidated  damages."  This  case  was  approv- 
ed and  followed  In  Squires  v.  ESwood,  83 
Neb.  126,  49  N.  W.  939;  Olllilan  v.  HoUIns, 
41  Neb.  640,  68  N.  W.  8S3;  and  Lee  v.  Car- 
roll Normal  School  Co.,  1  Neb.  (Unof.)  681. 
06  N.  W.  65.  See,  also^  Davis  v.  OUIett  52 
N.  H.  126;  Cimarron  Land  Co.  ▼.  Barton, 
51  Kan.  654,  33  Fac.  317;  Kelley  v.  Beay.  3 
Okl.  527,  41  Pac.  615;  and  Tayloe  t.  Sandl- 
ford,  7  Wheat  13,  6  L.  Ed.  384. 

Counsel  for  the  plaintiffs  urge  that  the 
case  at  bar  should  be  ruled  by  Sun  Printing 
&  Publishing  Ass'n  v.  Moore,  183  U.  S.  642, 
22  Sup.  Ct  240,  46  L.  Ed.  366.  The  opinion 
was  written  by  the  present  Chief  Justice  of 
that  court,  and  contains  an  Interesting  dis- 
cussion  of  the  law.  In  that  case  the  parties 
had  agreed  In  the  contract,  which  tbe  bond 
was  given  to  secure,  that  the  value  of  the 
yacht  chartered  should,  for  the  purpose  of 
the  charter,  be  considered  and  taken  at 
the  sum  of  $75,000,  and  that  the  vessel 
should  be  returned  In  good  condition,  or  paid 
for.  The  vessel  was  lost  at  sea  and  never 
returned  to  tbe  owner.  Mr.  Justice  White 
says  that  parties  may  contract  for  liquidat- 
ed damages  for  the  breach  of  a  contract, 
and  If  tbe  court,  upon  a  fair  consideration 
of  that  contract  is  convinced  that  sudi  a 
stipulation  was  made,  should  enforce  it  In 
satisfying  himself  that  the  parties  Intended 
to  so  agree,  the  learned  Justice  mentions  as 
one  potent  fact  that  the  yacht  had  no  mar- 
ket value.  In  the  Instant  case  the  property 
to  be  conveyed,  and  tbe  consideration  there- 
for, had  a  market  value,  and,  according  to 
the  testimony  produced,  the  land  ia  worth 
not  to  exceed  $800.  The  expense  of  procur- 
ing an  abstract  would  probably  not  exceed 
$50,  and  It  is  not  consonant  with  reason  to 
say.  In  tbe  absence  of  specific  lansuage  to 
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that  effeot,  that  the  parties  Intended  the  de- 
fendants should  pay  $2,500  for  the  failnre  to 
perform  any  one  or  all  of  the  conditions  of 
this  bond. 

[3]  Coonsd  arsne  that  there  Is  a  stipula- 
tion In  the  undertaking  that  the  personal 
property  was  worth  |4,500.  There  is  a  state- 
ment to  this  effect,  but  It  plainly  refers  to  a 
past  transaction,  the  agreement  to  trade,  and 
forms  no  part  of  the  consideration  for  the 
execution  of  the  bond  so  as  to  estop  the  de- 
fendants from  making  proof  of  the  fact 
Commonwealth  Mutual  Fire  Ins.  Co.  t.  Hay- 
den  Broe.,  60  Neb.  636,  83  N.  W.  922,  83  Am. 
St.  Rep.  645 ;  Fagan  t.  Hook,  134  Iowa,  881, 
111  N.  W.  881. 

Upon  a  consideration  of  the  entire  bond 
and  the  contract  which  it  was  given  to  se- 
cure, we  are  of  opinion  that  this  case 
should  be  ruled  by  Brennan  t.  Clark,  supra. 
The  testimony  with  respect  to  a  breach  of 
the  bond  Is  evasive  and  suggests  that,  al- 
though an  abstract  showing  perfect  title  in 
the  plalntlfTs  or  their  grantors  was  not  de- 
livered October  10,  1908,  It  was  delivered  on 
some  other  date.  It  may  be  that  the  plaln- 
tlffa  have  been  damaged  In  the  sum  of  $2,- 
500,  but  they  have  neither  pleaded  nor  prov- 
ed that  fact. 

The  Judgment  of  the  district  court  is 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 


ZBNTMIRB  V.  BRAILET  et  al.    (No.  16,891.) 
(Supreme  Court  of  Nebraska.    April  24,  1911.) 

(SyUabut  iy  the  Court.) 

1.  Attobnet  and  Client  (S  182*)— Likr  fob 

COWPEHSATION— PBOPEBTT   AfFECTID. 

An  attorney's  lien  in  due  form,  when  filed 
in  a  pending  action,  binds  realty  previously  at- 
tached therein  to  satisfy  the  client's  claim. 

[Bd.  Note.— For  other  canes,  see  Attorney  and 
Client,  Cent  Dig.  U  316,  399-406;  DeQ.  Dig.  | 

2.  ATTOBirXT  AND   CLIENT  ({  188*)— lilKN   TOB 
COKPENSATION— FBAUDULENT   DISIIIBSAI.  OF 

Action  by  Cuent. 

A  plaintiff,  by  dismiBsing  his  action  in 
fraud  of  his  attorney's  rights,  cannot  thereby 
prevent  the  enforcement  of  the  attorney's  lien 
on  property  attached  to  satisfy  plaintifTg  claim. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  Sf  407-411 ;  Dec.  Dig.  §  189.*] 
il.  Attobnet  and  Client  (K  180,  190*)— Lien 

FOB  CoMFENSATioN— Notice  of  Lien  Duly 

Filed. 

A  nonresident  defeadant  whose  realty  has 
been  legally  attached  to  satisfy  plaintiff's  claim 
is  chargeable  with  notice  of  the  lien  of  plain- 
tiff's attorney,  when  duly  filed  In  the  case,  and 
notice  to  vacate  a  dismlsial  procured  in  fraud 
of  the  attorney's  rights  may  be  served  on  conn- 
sei  who  appeared  for  defendant 

rEA.  Note.— For  other  cases,  see  Attorney  and 
Client,  Ont  Dig.  H  390-^2,  41!M17;  Dec. 
Dig.  II  180,  190.*] 


Appeal  from  District  Court,  Dooflaa  Coun- 
ty; Redlck,  Judge. 

Action  by  W.  P.  Zentmtre  against  Bdwln 
F.  Bralley  and  others.  Judgment  for  de- 
fendants, and  plalntur  appeals.    AlBrmed. 

Lambert  A  Winters,  for  appellant  Ourler 
A  Woodrough  and  D.  O.  Dwyer,  for  appellees. 

ROSE,  J.  The  relief  sought  by  plaintiff 
Is  an  Injunction  to  prevent  the  enforcement 
of  an  attorney's  Hen  on  reel  estate  attached 
in  a  former  action. 

D.  O.  Dwyer,  an  attorney  at  law,  was  em- 
ployed by  B^ank  Stanley  to  collect  from 
John  B.  Dodson  $1,760  as  stipulated  com- 
mission for  the  sale  of  land.  Under  his  em- 
ployment Dwyer,  to  collect  the  sum  stated, 
began  an  action  In  favor  of  hla  client  and 
against  Dodson  in  the  district  court  of  Dong- 
las  county,  August  12,  1908,  and  Immediately 
attached  a  lot  in  South  Omaha  as  the  prop- 
erty of  the  debtor.  An  attorney's  Hen  for 
$500  was  filed  In  the  case  by  Dwyer,  October 
12,  1908.  After  a  conference  between  Stan- 
ley and  Dodson,  the  former  dismissed  his 
action  and  discharged  the  attachment  Octo- 
ber 27,  1908,  without  paying  Dwyer  for  his 
services  and  without  his  knowledge  or  con- 
sent. This  occurred  when  Dwyer  was  taking 
depositions  at  Tecumseh  on  behalf  of  his 
client.  The  court  entered  an  order  of  dis- 
missal, but  did  not  at  the  time  know  of  the 
existence  of  the  attorney's  lien.  The  same 
day  a  deed  conveying  the  attached  lot  to  W. 
P.  Zentmlre,  Dodson's  father-in-law,  was  filed 
in  the  ofilce  of  the  register  of  deeds.  A  few 
days  later,  during  the  term  at  which  the 
case  was  dismissed,  Dwyer  Intervened,  pro- 
cured an  order  vacating  the  dismissal  and 
reinstating  the  attachment  to  the  extent  of 
his  Hen,  and  obtained  a  decree  for  the  full 
amount  of  his  fees,  and  for  the  foreclosure 
of  his  Hen  against  the  attached  property. 
Though  notice  of  the  proceedings  on  Dwyer's 
behalf  was  in  due  time  served  on  the  attor- 
neys who  bad  entered  their  appearance  for 
Dodson,  be  neither  appeared  In  person  nor  by 
counsel  after  the  action  had  been  dismissed. 
To  prevent  the  sale  of  the  attached  property 
to  satisfy  the  attorney's  lien,  Zeutmire 
brought  this  suit  in  equity  against  Dwyer 
and  the  sheriff  of  Douglas  county.  The  in- 
junction was  denied,  and  plaintiff  appealed. 

In  arguing  the  errors  assigned,  plaintiff 
asserts:  The  dismissal  of  the  action  termi- 
nated the  litigation  between  the  parties  there- 
to. There  was  no  fraud  in  the  proceedings. 
Neither  party  could  ask  for  a  reinstatement 
of  the  case  nor  appeal  from  the  Judgment  of 
dismissal.  The  services  of  Lambert  &  Win- 
ters as  attorneys  for  Dodson  ended  when  the 
case  was  dismissed.  Subsequent  service  on 
them  was  not  notice  to  their  client  and  gave 
the  court  no  Jurisdiction  to  vacate  the  dis- 
missal or  to  relnsCate  the  attachment  Dod- 
son did  not  appear  in  the  action  at  law  after 
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the  case  was  dismissed.  The  attorney's  lien 
did  net  bind  the  attached  property.  Zent 
mire  was  an  Innocent  purchaser,  having 
bought  the  realty  after  the  attachment  was 
dissolved  and  before  It  was  reinstated.  His 
rights  under  his  purchase  were  not  affected 
by  the  sobsequent  reinstatement.  Plaintiff 
CMicIndes,  thertfore,  that  the  trial  court  was 
without  Jurisdiction  to  vacate  the  dismissal 
or  to  reinstate  the  attachment,  or  to  subject 
the  attached  property  to  the  payment  of  the 
attorney's  lien.  For  the  reasons  nrged.  It  is 
Insisted  by  plalntifT  that  he  should  be  pro- 
tected by  Injunction  from  the  void  decree. 
In  a  number  of  material  respects  these  views 
of  the  law  cannot  be  adopted. 

[1]  1.  Did  the  attorney's  Uen,  when  filed, 
bind  the  attached  property? 

A  text- writer  says:  "When  an  attachment 
has  been  made,  the  lien  of  the  attachment  in- 
ures to  the  benefit  of  the  attorney  for  his 
fees  and  costs,  and  this  cannot  be  defeated 
by  any  settlement  made  by  the  client  with 
the  debtor,  without  bis  consent"  1  Jones, 
Liens  (2d  Ed.)  {  232.  In  asserting  his  Uen, 
Dwyer  Invoked  a  right  granted  by  statute  in 
the  following  langnage:  "An  attorney  has  a 
lien  for  a  general  balance  of  compensation 
upon  any  papers  of  his  dirat  which  have 
come  into  his  possession  in  the  course  of  his 
professional  employment ;  upon  money  in  his 
hands  belonging  to  his  client,  and  in  the 
hands  of  the  adverse  party,  in  an  action  or 
proceeding  in  which  the  attorney  was  em- 
ployed from  the  time  of  giving  notice  of  the 
lien  to  that  party."  Oomp.  St.  1909,  c.  7,  | 
8.  This  provision  is  declaratory  of  the  com- 
mon law,  and  gives  an  attorney  a  charging 
or  spedflc  lien  upon  money  In  the  hands  of 
the  adverse  party  to  an  action.  Cones  v. 
Brooks,  60  Neb.  698,  84  N.  W.  85.  The  lien 
may  attach  to  a  Judgment  in  favor  of  a  cli- 
ent who  is  an  executor,  though  the  services 
were  rendered  on  behalf  of  testator's  estate. 
Burleigh  V.  Palmer,  74  Neb.  122,  103  N.  W. 
1068.  A  Judgment  in  favor  of  prosecutrix  in 
a  bastardy  proceeding  may  be  subjected  to 
the  lien  of  ber  attorney  for  professional  serv- 
ices therein.  Taylor  v.  StuU,  79  Neb.  295, 
112  N.  W.  577.  The  reasons  for  subjecting 
such  Judgments  to  attorneys'  liens  apply  to 
attachments.  Dwyer,  by  skill  and  industry 
in  asserting  the  rights  of  his  client,  placed 
the  attached  property  in  the  custody  of  the 
law  to  satisfy  a  debt  of  the  owner.  While 
the  attachment  was  not  a  Judgment,  it  was 
nevertheless  a  Uen  obtained  through  a  pro- 
cess of  the  court  If  it  was  effective  for  the 
pnrpose  of  collecting  the  client's  claim  when 
the  cause  was  dismissed.  It  served  the  pnr- 
pose of  a  Judgment.  On  this  point  the  rul- 
ing Is  that  the  attached  realty  was  charged 
with  the  attorney's  Uen  as  soon  as  it  was 
filed.  Gist,  Ex'r.  t.  Hanly,  33  Ark.  233; 
Pleasants,  Adm'r,  t.  tCortrecht,  5  Heisk. 
(Tenn.)  604;  Hunt  r.  McClanahan,  1  Helsk. 
(Tenn.)  603. 

[2]  2.  Did  the  dismissal  deprive  the  attbs- 


ney  of  his  right  to  enforce  Ms  Uen  on  the 
attached  property?  The  Uen  created  in  favor 
of  the  attorney  a  right  Independent  of  the 
wish  or  control  of  any  of  the  snltora.  The 
law  is  that  the  statutory  Uen  of  an  atfomey 
is  paramount  to  any  ^rights  of  the  parties  to 
the  action.  Rice  A  Gonim  v.  Day,  33  Neb. 
204,  49  N.  W.  1128.  It  cannot  be  defeated  by 
the  stipulation  of  the  litigants  or  by  a  dis- 
missal without  the  attorney's  consent  As- 
plnwaU  V.  Sabln,  22  Neb.  73,  84  N.  W.  72,  3 
Am.  St  Rep.  258.  Stanley,  therefore,  by  dis- 
missing the  action  when  his  attorney  was  ab- 
sent and  by  failing  to  call  to  the  attention 
of  the  court  the  existence  of  the  lien  of  the 
attorney,  did  not  deprive  him  of  bis  rl(^t 
to  the  benefits  thereof. 

[3]  S.  Did  the  court  have  Jurisdiction  to 
vacate  the  dismissal  and  to  reinstate  the  at- 
tachment to  the  extent  of  the  attorney's  Uen? 
In  granting  such  reUef  the  court,  during  the 
term  at  which  the  attachment  was  dis- 
charged, acted  promptly  on  proper  pleadings 
filed  by  the  lienor.  Jurisdiction,  therefore, 
was  not  lost  by  delay.  For  the  purpose  of 
this  inquiry  it  is  Immaterial  whether  the 
client's  conduct  was  prompted  by  a  purpose 
to  assert  a  legal  right  or  to  cheat  his  attor- 
ney out  of  compensation  for  services.  In 
either  view  be  Interfered  wltb  an  lnd^>end- 
ent,  statutory  right  of  bis  attorney,  and 
wrongfully  discharged  property  from  a  Uen 
over  wbtcji  he  had  no  control.  He  also  pro- 
cured an  order  discharging  the  attachm«it 
without  informing  the  court  of  the  existence 
of  the  lien.  Otherwise  the  rights  of  the  at- 
torney would  have  been  protected  by  the 
court  Courts  properly  Intervene  to  protect 
attorneys  from  fraudnlmt  settlements  or  dis- 
missals which  would  prevent  the  collection 
of  Just  compensation  for  professional  serv- 
ices. Potter  T.  AJta  Mlnlbog  Co.,  19  Utah, 
421,  57  Pac.  270.  When  Dodson  procured  a 
dismissal  during  the  existence  of  the  attor- 
ney's Uen,  he  acted  at  his  perU.  He  was 
bound  to  know  that  Stanley  had  no  authority 
to  release  the  attached  property  from  tlw 
attorney's  lien.  In  requiring  attorneys  to 
answer  to  their  cllentk,  the  courts  llx  a  high 
standard  of  professional  accountability,  and 
in  dealing  with  the  conduct  of  cUents  to- 
wards their  attorneys  fraud  and  imposition 
should  not  be  tolerated.  The  Supreme  Ooart 
of  Tennessee  wisely  observed:  "WhUe  It  is 
the  duty  of  the  courts  to  protect  cUoia 
against  all  unfair  advantages  on  the  part  of 
their  counsel.  It  is  a  duty  of  equal  obligation 
to  shield  the  attorney,  so  far  as  practicable, 
against  the  bad  faith  and  ingratltade  of  cU- 
ents." Hunt  T.  McClanahan,  1  Helsk.  (Tenn.) 
603.  In  the  present  case  the  conduct  of  tbe 
client  was,  In  contemplation  of  law,  a  fraud 
upon  bis  attorney.  Pleasants,  Adm'r,  v. 
Kortrecht,  6  Heisk.  (Tenn.)  604.  Tbe  conrt 
had  not  lost  control  over  its  own  order  of  dis- 
missal when  the  attachment  was  reinstated. 
Under  the  circumstances  of  this  case  the  no- 
tice to  tbe  counsel  who  appeared  for  Dodaon 
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waa  anffldent  Merrlam  ▼.  Gordon,  17  Neb. 
825,  22  N.  W.  563. 

4.  Was  plaintifT  an  Innocent  purchaser  of 
the  attached  property,  having  purchased  It, 
as  he  asserts,  after  &e  action  was  dismissed 
and  before  the  court  reinstated  the  attach- 
ment? T%e  legal  effect  of  the  attachment 
was  to  brine  Dodson  Into  court  and  te  charge 
the  property  with  a  lien  In  favor  of  Stanley 
for  the  satisfaction  of  his  claim.  The  at- 
torney's lloi  was  filed  In  the  case  and  bound 
the  property  Itself.  "This  claim,"  said  Judge 
Maxwell,  "may  be  filed  with  the  papers  in 
the  case,  and  the  adverse  party  will  be 
chargeable  with  notice  of  Its  existence."  El- 
liott V.  Atkins,  26  Neb.  403,  42  N.  W.  403. 
When  plaintiff  made  the  purchase  on  which 
he  relies,  there  was  in  the  flies  of  the  case  an 
unsatisfied  attorney's  Hen  whldi  Stanley  had 
no  authority  to  release.  The  very  day  of 
the  dismissal  and  during  the  term  at  which 
it  was  rendered,  and  while  the  court  had 
control  over  Its  Judgment  for  the  purpose  of 
changing  or  correcting  It,  plaintiff  bought  the 
attached  property  from  his  son-in-law,  Dod- 
son. An  examination  of  the  entire  record, 
when  all  the  drcnmstances  connected  with 
the  transfer  are  considered,  leads  to  the  con- 
clusion that  the  trial  court  properly  found 
that  plaintiff  was  not  an  Innocent  purchaser. 

There  la  no  error  in  the  order  denying  the 
injunction,  and  the  judgment  is  affirmed. 


NIXON  V.  STATBl     (No.  16,890.) 
(Snpieme  Csnrt  of  Nebraska.    April  24,  1911.) 

(StrOahM*  hi/  the  Court.) 

1.  liAKCKirZ  (S  55*)— EVII«NCK. 

In  a  prosecution  for  burglary  and  larceny, 
tiie  jury  found  the  aoensed  not  rallty  of  bur- 
glary, bnt  iniilty  of  larceny,  and  tluit  the  Talno 
of  the  property  stolen  was  $50.  The  evidence 
Is  examined,  the  substance  set  ont  in  the  opin- 
ion, and  it  is  lield  that  tliere  was  safficient  to 
■npport  a  coavictioa  of  larceny. 

[Ed.    Note.— For   other   eases,    see   Iiarceny, 
Dec.  Dig.  I  65.*] 

2.  liASOKRT    a    62*)  — COKSEMT    OV    OWKEB — 
CnCI7M«TAHTIAI,    EVIDENCE. 

While  it  is  necessary,  in  order  to  sustain 
a  venlict  of  guilty  of  larceny,  to  prove  that  the 
property  alleged  to  have  been  itoiea  was  taken 
withont  the  cons«nt  of  the  owner,  yet  it  la  not 
always  required  that  such  prosf  be  by  direct 
evidence.  If  all  the  facts  aad  circumstances 
shown  establish  the  fact  of  noncensent,  that 
wiU  be  held  snSdent. 

(Ed.    Note.— For   other    cases,    see   Larceny, 
Cent  Dig.  li  153,  162;   Dec  Dig.  }  62.*] 

8.   LaBCENT     (i    88*)  —  SBIfTKMCK  —  EXCBBSIVE 

Sentence. 

Plaintiff  la  error  being  found  guilty  of 
stealing  property  of  the  value  of  $50,  a  sen- 
tence to  the  penitentiary  for  three  years  there- 
for heU  excessive,  and  reduced  to  two  years. 

[Bd.    Nate. — For    other    cases,    see    Larceny, 
Cent.  Dig.  i  214;   Dec.  Dig.  |  88.*] 

Error  to  District  Court,  Nemaha  County; 
Femberton,  Judge. 


George  Nlzon  was  convicted  of  larceny, 
and  brings  error.    Modified  and  affirmed. 

E.  B.  Quackenbush  and  Fred  O.  Hawxby, 
for  plaintiff  in  error.  Grant  G.  Martin  and 
Frank  B.  Edgerton,  for  the  State. 

REESE,  0.  J.  Plaintiff  in  error  was  charg- 
ed in  the  district  conrt  with  the  crime  of 
burglary  and  larceny,  by  breaking  into  a 
store  and  stealing  goods  therefrom.  He  was 
tried  for  both  offenses,  and  was  found  not 
guilty  of  burglary,  but  guilty  of  larceny ;  the 
value  of  the  property  found  te  have  been 
stolen  being  fixed  at  $60.  He  was  sentenced 
to  the  penitentiary  for  a  term  of  three  years. 
S^om  that  Judgment,  he  prosecutes  error  to 
this  court. 

[1]  It  Is  contended  by  plaintiff  in  error 
that  the  verdict  of  the  Jury  is  not  supported 
by  sufficient  evidence  First,  that  there  is 
no  competent  evidence  that  any  property  was 
stolen;  second,  that,  even  if  such  were  the 
case.  It  was  not  shown  that  plaintiff  in  er- 
ror committed  the  theft;  third,  that  the 
goods  alleged  to  be  stolen,  and  claimed  to 
have  been  found  in  the  possession  of  plaintiff 
in  error,  were  not  of  sufficient  value  to  con- 
stitute grand  larceny ;  fourth,  that  there  was 
no  proof  that  the  goods  were  taken  without 
the  consent  of  the  owner. 

Referring  to  the  first,  second,  and  third  of 
these  contentions,  the  evidence  shows  that 
the  store,  and  the  goods  therein,  were  owned 
by  a  firm  under  the  firm  name  of  Toung  & 
Klinger,  situated  in  the  village  of  Julian,  in 
Nemaha  county ;  that  they  employed  three 
clerks ;  that  on  the  let  day  of  January,  1010, 
they  were  called  to  their  telephone  by  the 
sheriff  of  Otoe  county,  and  Inquired  of,  if 
they  had  lost  any  goods  out  of  their  store; 
that  they  and  their  clerks  immediately  com- 
menced  an  investigation,  and  discovered,  aa 
they  thought,  that  quite  a  quantity  of  their 
goods  had  been  stolen.  It  is  not  necessary 
that  we  set  out  here  a  list  of  the  goods  that 
were  discovered  to  have  been  abstracted,  as 
quite  a  quantity  of  the  contents  of  the  store, 
consisting  of  clothing.  Jewelry,  shoes,  and 
groceries,  were  thought  to  have  been  taken. 
One  of  the  members  of  the  firm  went  to  Ne- 
braska City,  where  the  sheriff  of  Otoe  county 
held  plaintiff  in  error  and  another  In  cus- 
tody, when  it  was  discovered  that  they  had 
in  ^eir  posBeesion  a  number  of  articles  cor- 
responding in  quality,  appearance,  and  make 
with  the  goods  kept  In  the  store ;  but  none  ot 
them  had  any  distinctive  marks  which  indi- 
cated that  they  had  constituted  a  part  of 
Young  k  Kllnger'B  stock,  excepting  a  pair  of 
drawers  of  a  peculiar  color,  which  were  I>rac- 
tlcally  idaitlfied  as  having  been  a  part  of 
the  stock  of  goods,  and  a  finger  ring,  which 
was  clearly  identified. 

No  witnesses  could  testify  positively  that 
the  Identified  goods,  or  those  that  were  miss- 
ed from  the  stock,  had  not  been  sold  by  one 
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ot  the  proprietors  or  some  of  the  clerks.  It 
was  shown  that  i^aintlff  In  error,  who  was 
a  atranger  In  the  community,  bad  been  seen 
loitering  aronnd  In  the  vldnity  of  Julian  at 
or  about  the  time  the  theft  was  committed, 
occupying  empty  box  cars  and  a  schoolhonse 
near  by,  and  the  remnants  of  partly  used 
property,  empty  cans  and  the  like,  similar  to 
the  missing  goods,  were  found  where  plaln- 
tltr  Id  error  was  shown  to  have  been.  The 
evidence  was  circumstantial.  Theee  was  no 
proof  of  a  breaking  Into  the  store  building. 
Neither  windows,  doors,  locks,  nor  fastenings 
showed  any  signs  of  baring  been  molested; 
but  the  evidence  is  clear  enough  that  goods 
bad  recently  been  stolen  from  the  store.  Con- 
sidering the  whole  case,  we  cannot  say  that 
there  was  not  sufficient  evidence  to  sustain 
the  verdict  of  guilty  of  larceny. 

[2]  Fourth.  There  was  no  direct  proof  that 
the  goods  were  taken  without  the  consent  of 
the  owners,  but  all  the  testimony  of  the  pro- 
prietors and  clerks  strongly  and  clearly  leads 
to  the  conclusion  that  no  such  consent  was 
ever  given.  See  Johns  v.  State,  129  N.  W. 
247.  We  find  no  reversible  error  in  the  rec- 
ced. 

[3]  As  we  have  seen,  the  verdict  of  the 
Jury  found  the  value  of  the  stolen  property 
to  be  150.  This  must  be  accepted  as  the  true 
value.  We  are  persuaded  that  the  sentence 
Is  disproportionate  to  tbe  offense,  and  exces- 
sive. 

The  judgment  will  therefore  be  modified, 
by  a  reduction  of  the  term  of  confinement  to 
two  years.  As  thus  modified,  the  Judgment 
of  tbe  district  court  Is  affirmed. 


AIaLDN  v.  school  DTST.  NOa  19  AND  41, 

JOINT,  OF  BUFFALO  AND  HALL 

COUNTIES.    (No.  16.920.) 

{Supreme  Court  of  Nebraska.    April  24,  1911.) 

(StOahut  by  the  OeurU) 

1.  ScBOOLS  AND  School  Distbictb  (|  97*)— 
Bonds— EIlections—Vauditt. 

Section  3,  mibd.  16,  c.  79,  Comp.  St.  1909, 
requires  that,  before  an  election  U  called  under 
the  preceding  section  upon  the  question  of  Ib- 
•ulng  bonds  of  the  school  district,  a  petition 
must  be  filed  with  the  school  board  sugcesting 
the  calling  of  such  election,  and  that  such  pe- 
tition must  luggeat  that  the  bonds  be  issaed  for 
some  one  or  all  of  the  porposea  specified  in  the 
statute.  An  election  for  that  porpoee  called 
without  such  petition  Is  invalid,  and  does  not 
anthorize  tbe  issuing  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistricU,  Dec.  Dig.  |  97.*] 

2.  Schools  and  School  Disraicrs  d  97*)— 
Bonds— BuBcnoHB—VAUDrrr. 

In  such  case,  if  the  petition  suggests  that 
the  bonds  be  issued  "to  build  a  new  public 
school  bnilding,"  an  election  called  to  vote  upon 
the  proposition  to  issue  bonds  for  tbe  purpose 
of  "boilding  and  famishing  a  new  ichoolhouse" 
is  invalid. 

[Ed.  Note.^For  other  cases,  see  Schools  and 
School  Districts.  Dec.  Dig.  {  97.*1 


Appeal  from  District  Ooort,  Doniflas  Coan- 
ty;    Redldc,  Judge. 

Action  by  Oscar  Allen  against  School  Dis- 
trict Nos.  19  and  41,  Joint,  of  Buffalo  and 
Hall  Counties.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

John  J.  Sullivan,  tor  appellant.  EL  <X 
Page,  for  app^eet 

SEDOWIGK,  J.  The  defendant  adtool  dis- 
trict issued  bonds  in  the  sum  of  $30,000, 
and  the  plaintiff  contracted  with  the  district 
to  purchase  the  bonds  when  they  were  duly 
issued  so  as  to  be  a  valid  and  binding  obli- 
gation of  the  district,  and  deposited  his  cbecA 
with  his  proposition  to  buy  the  bonds,  and 
the  chedc  \b  now  under  the  control  of  tbe 
school  district.  The  plaintiff  has  demanded 
the  return  of  the  check  on  the  gronnd  that 
the  bonds  are  Invalid. 

[1]  Under  the  stipulation  of  facts,  the 
question  depends  upon  the  validity  of  the 
bonds,  and  that,  in  turn,  depends  upon  the 
sufficiency  of  tiie  petition  filed  with  the 
school  board  suggesting  the  calling  of  the 
election.  Section  2,  snbd.  15,  c.  79,  Comp.  St 
1909,  provides:  "No  bonds  shall  be  Issued 
until  the  question  has  be«i  submitted  to  the 
qualified  electors  of  the  district,  and  two- 
thirds  of  all  tbe  qualified  electors  present, 
and  voting  on  the  question,  shall  have  de- 
clared by  their  votes  In  favor  of  Issuing  the 
same,  at  an  election  called  for  the  purpose, 
upon  a  notice  given  by  the  officers  of  the 
district,  at  least  twenty  days  prior  to  snch 
riectton."  Section  3  of  the  same  subdivision 
provides:  "No  vote  shall  be  ordered  upon 
the  Isstuince  of  such  bonds,  unless  a  petition 
shall  be  presented  to  the  district  board,  sug- 
gesting that  a  vote  be  taken  for  or  against 
the  Issuing  of  snch  amount  of  bonds  as 
may  therrtn  be  asked  for,  to  purchase  a  site 
for,  or  bnlld  a  school  house,  or  houses,  or 
for  furnishing  the  necessary  furniture  and 
apparatus  for  the  same,  or  for  all  of  these 
purposes,  which  petition  shall  be  signed  by 
at  least  one-third  of  the  qnalUled  voters  of 
such  district:  Provided,  That  the  board  of 
education  in  any  dty  of  the  metropolitan 
class  may  order  a  vote  upon  the  Issoance 
of  such  bonds,  without  a  petition  therefor." 
The  petition  presented  to  the  district  board 
suggested  that  a  vote  be  takoi  for  or  against 
the  issuing  of  the  bonds  In  the  amount  of 
$30,000  "to  build  a  new  pnbUc  school  band- 
ing." The  petition  was  regular  in  form,  and 
signed  by  the  required  number  of  petition- 
ers, and,  pursuant  thereto,  aa  electlMt  was 
called  and  netice  thereof  duly  posted  as  the 
law  requires,  in  which  notic*  it  was  stated 
that  the  proposed  bonds  were  to  be  issued 
for  the  purpose  of  "building  and  fumishliig 
a  new  sdiooUMoae."  The  objection  to  the 
legality  of  the  bonds  Is  that  the  election  was 
called  for  the  purpose  oC  voting  vtpva  the 
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question  of  Immiag  bonds  for  tbe  boUding 
and  famlstUiig  of  a  new  Kbool  bouse,  and  tbe 
petition  of  tbe  voters  aatboristng  tbe  call- 
ing of  tbe  election  snggeitted  tbe  single  pniv 
pose  of  building,  and  not  of  furnishing.  It 
appears  to  be  conceded  tbat  tbe  provisions 
of  the  statute  are  mandatorr,  and  most  be 
substantially  compiled  with,  or  the  bonds 
issued  will  not  be  valid.  The  argument  Is 
that  they  have  been  substantially  compiled 
with.  Tbe  question  depends  upon  tbe  mean- 
ing of  tbe  third  section.  The  purposes  for 
which  tbe  electors  may  by  petition  suggest 
the  calling  of  an  elecUon  to  vote  upon  tbe 
'question  of  Issuing  bonds  are:  "Tbe  pur- 
chase of  a  site  for,  or  building,  a  school 
bouse,  or  houses,  or  for  furiilshlng  the  nec- 
essary furniture  and  apparatus  for  the  same, 
or  for  all  of  these  purposes."  It  seems  clear 
that  the  school  board  Is  without  power  to 
-call  an  election  to  Issue  bonds  for  any  pur- 
pose that  Is  not  suggested  In  tbe  petition 
signed  by  tbe  necessary  number  of  electors 
of  tbe  district 

[21  Bonds  that  are  Issued  for  any  purpose 
that  Is  not  suggested  by  this  petition  are 
iasned  in  violation  of  the  statute.  In  tbe 
petition  filed  by  tbe  voters  In  tbls  case, 
there  was  no  suggestion  that  bonds  be  Is- 
sued for  the  puri>ose  of  furnishing  the  school- 
house.  Therefore  the  school  board  was  with- 
out authority  to  Issue  bonds  or  to  call  an 
election  for  that  purpose.  The  fact  that 
the  voters  may  suggest  the  issuing  of  the 
bonds  for  any  and  all  of  the  purposes  men- 
tioned does  not  authorize  the  calling  of  an 
election  for  all  of  the  purposes  mentioned  In 
the  statute,  unless  such  action  Is  suggested 
in  tbe  petition.  This  seems  to  us  to  be  the 
plain  meaning  of  the  statute,  and  we  think 
tbat  there  is  a  substantial  reason  for  such 
restriction  upon  the  power  of  tbe  board.  It 
will  be  noticed  that  at  the  election.  It  is 
not  required  that  a  majority  of  the  voters  of 
tbe  district  shall  declare  by  their  votes  In 
favor  of  Issuing  bonds,  but  only  two-thirds 
of  those  presoit  and  voting  apon  the  ques- 
tion. This  may  be  a  very  small  minority 
of  the  qualified  voters  of  tbe  district  One- 
third  of  all  the  voters  of  the  district  may  be 
In  favor  of  issuing  bonds,  for  the  purpose 
of  building  a  new  schoolbouse,  but  not  in 
favor  of  expending  the  money  so  raised  for 
new  furniture.  Undoubtedly  it  Is  often  ex- 
pected that  a  new  building  will  be  newly 
furnished,  but.  If  the  furniture  already  own- 
ed by  tbe  district  is  sufficient  for  the  new 
bnilding  In  tbe  Judgment  of  the  electors,  the 
statute  permits  them  to  so  determine.  Man- 
ifestly the  several  purposes  for  which  bonds 
may  be  issued  as  named  In  the  statute  are 
separate  and  distinct  and  the  intention  of 
the  statute  is  to  prevent  a  small  minority 
who  may  participate  In  the  election  from 
devoting  the  proceeds  of  the  bonds  to  any 
one  of  these  purposes,  not  suggested  In  the 


petition.  It  most  first  be  ascertained  that 
at  least  one-third  of  the  electors  of  the 
district  are  In  favor  of  so  expending  tbe 
money  raised  by  the  Issuing  of  tbe  bonds. 
School  districts  are  classltled  by  statute, 
and  ordinary  districts  which  contain  no 
city  of  1,600  or  more  inhabitants  cannot 
hold  an  election  to  vote  upon  the  question 
of  Issuing  bonds  for  any  of  the  purposes 
enumerated  In  the  statute,  unless  such  pur- 
pose Is  suggested  by  petition  of  at  least 
one-third  of  the  electors  of  the  district  In 
districts  which  Include  cities  having  a  large 
number  of  inhabitants  many  questions  are 
necessarily  referred  to  the  representatives 
of  the  people;  but  In  the  smaller  districts 
all  of  the  electors  are  informed  as  to  the 
condition  and  needs  of  the  district  and  the 
burden  of  taxation  for  the  support  of  the 
school  falls  upon  so  few  Individuals  that 
they  are  expected  to  consider  and  determine 
such  matters  for  themselves  without  the 
necessity  of  delegating  such  authority.  The 
requirement  of  this  petition  before  calling 
the  election  guarantees  that  at  least  one- 
third  of  all  bf  the  electors  in  tbe  district 
approve  of  Issuing  bonds  In  the  amount  nam- 
ed for  the  particular  purpose  specified,  and 
the  funds  so  provided  must  be  devoted  to* 
the  purpose  specified,  and  not  devoted  to  any 
purpose  named  In  the  statute,  and  not  spec- 
ified In  the  petition.  Therefore  tbe  distinc- 
tion that  the  statute  makes  is  not  a  technical 
one  but  is  substantial,  and,  whether  the 
X)olicy  of  tbe  Legislature  in  this  retrird  is 
sound  or  otherwise,  the  courts  are  without 
power  to  interfere. 

This  was  the  judgment  of  the  district 
court,  and  we  conclude  that  it  is  right,  and 
it  Is  therefore  affirmed. 


DEINE8  V.   SCHWIND  et  al.     (No.  16.420.) 
(Sdpreme  Court  of  Nebraska.    April  24,  1911.) 

(Bvllaiui  J>y  tht  0«urt.) 

Appeal  and  Bbbob  ({  781*)— Review— Moor 

Question. 

Where,  on  the  hearing  of  an  appeal,  It  is 
disclosed  that  tbe  record  presents  nothing  bnt 
a  moot  miestion  for  the  determinatioD  of  the  Su- 
preme Court,  ordinarily  the  proceeding  will  be 
dismissed  or  the  judgment  of  the  district  coart 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  8122;   Dec  Dig.  f  781.*1 

Appeal  from  District  Court  Lancaster 
County;   Stewart,  Judge. 

Action  by  Henry  Deinea  against  Henry 
Schwind  and  others.  Judgment  for  defend- 
ants, and  plalntitt  appeals.    Dismissed. 

O.  W.  Berge,  for  appellant  H.  A.  Reese, 
for  appellees 

BARNES,  J.  Tills  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Lancaster 
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county  In  a  proceeding  where  an  application 
for  a  writ  of  habeas  corpus  waa  denied. 

It  appears  that  In  1893  the  wife  of  the  re- 
lator departed  this  life  leaving  two  children 
and  the  relator  surviving  her.  The  young- 
est child,  a  girl,  was  at  that  time  only  three 
days  old.  Certain  informal  proceedings  were 
had  by  which  the  respondents  adopted  this 
child,  took  her  to  thrir  home,  and  from 
thence  to  the  present  time  have  treated 
her  as  their  own  daughter.  The  relator 
has  never  contrlbtued  anything  to  her  sup- 
port, maintenance,  or  education,  and,  al- 
though all  of  the  parties  have  lived  contin- 
uously in  this  state,  relator  had  seen  his 
child  but  twice  in  the  16  years  prior  to  the 
commencement  of  this  action.  He  claims  to 
have  made  this  application  to  obtain  poases- 
sion  of  his  daughter  because  her  education 
has  been  neglected.  It  appears,  however, 
fliat  the  respondents  have  not  been  neglect- 
ful of  their  duty  in  that  matter,  but,  on  the 
contrary,  have  sent  her  to  school  and  en- 
deavored to  give  her  an  education  suitable 
to  her  station  In  life.  It  further  appears 
that  an  illness  which  she  suffered  in  her  in- 
fancy so  Impaired  her  memory  as  to  make 
all  of  their  efforts  of  little  or  no  avalL  She 
appears  to  be  able  to  assist  her  foster  mother 
in  the  work  about  the  house,  she  is  In  good 
physical  health,  is  well  cared  for,  is  happy 
and  contented,  and  desires  to  remain  with 
her  foster  parents.  It  also  appears  that  she 
is  now  more  than  18  years  of  age,  and,  hav- 
ing arrived  at  her  majority,  is  entitled  to  ex- 
ercise her  own  choice  and  determine  her 
abiding  place  for  herself. 

The  record  thus  presents  only  a  moot  ques- 
tion for  our  determination.  For  this  reason 
we  decline  to  fnrther  consider  the  questions 
presented  by  the  record,  and  the  proceeding 
Is  dismissed. 


RBBSB,  0.  X, 
Sitting. 


and  SBDOWIGK,  J.,  not 


HOOVER  ▼.  DB  KLOTZ.     (No.   16,415.) 
(Supreme  Court  of  Nebraska.    April  24,  1911.) 

C/SyRa&M  hy  the  Court.) 

L  Assault   and  Baftebt  (|  13*)— Dutt  to 

Retbeai^Evidence. 

A  person  unlawfully  assaulted  1*  not  bound 
to  retreat  to  the  wall  before  he  may  lawfully 
resist  the  aggressor  with  such  force  as  may 
seem  reasonably  necessary  for  bis  own  protec- 
tion. If,  being  unlawfully  assaulted,  he  instinc- 
tively interposes  between  himself  and  the  ag- 
gressor an  edged  tool,  which  the  assailant  comra 
bi  contact  with  to  his  injury,  the  person  attaclc- 
ed  is  not  liable  in  damages  therefor. 

[Sd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  |  11 ;   Dec.  Dig.  {  18.*] 

2.  TBIAI,  (f   139*>-<}UUTI0II8  iob   Jxtbt. 

If  an  aiBrraative  defense  Is  supported  by 
sufficient  competent  evidence,  it  is  error  for  the 
court  to  withdraw  that  defease  from  the  jury. 

[Ed.  Note.— For  ether  cases,  see  Trial,  Cent. 
Dig.  a  332,  333,  338-341;   Dec  Dig.  i  139.*] 


Aiq?eal  from  District  Oonrt,  Tmnnnbnr 
County;  Frost,  Judge. 

Action  by  Merton  D.  Hoover  against  Jos> 
eph  De  Elotz.  Judgment  for  plaintitF,  and 
defendant  appeals.    Reversed  and  renumded. 


W.   B.  Comstodc,  for  appellant, 
ft  Anderson,  for  aH>eUee. 


Tibbets 


ROOT,  J.  This.  Is  an  action  for  damages 
for  an  assault  and  battery.  The  plaintiff 
prevailed,  and  the  defendant  appeals. 

The  defendant  pleaded  self-defense,  and 
that,  while  he  was  interposing  a  meat  cleaver 
between  himself  and  the  plaintiff,  the  latter 
struck  the  instrument  and  wounded  himself. 
The  plaintiff's  testimony  that  the  defendant 
made  an  unprovoked  assault  upon  him  with 
a  cleaver  is  corroborated  by  other  evidence. 
The  defendant's  testimony  that,  as  the  plain- 
tiff suddenly  attacked  him,  he  instlnctlT^ 
Interposed  the  cleaver,  and  the  plaintiff 
struck  his  arm  thereon,  to  his  Injury,  is  also 
corroborated  by  other  testimony.  The  plain- 
tiff is  larger  and  more  powerful  than  is 
the  defendant,  and  the  parties  during  the  af- 
fray occupied  common  ground. 

[1]  The  court  on  its  own  motion  instructed 
the  jury  as  follows :  "If  one  attacks  another 
with  a  dangerous  weapon,  without  Just 
cause,  and  that  other  is  injured,  then  the  at- 
tacking party  must  resiwnd  to  the  party  at- 
tacked In  damages.  On  the  other  liand, 
when  a  person  Is  attacked,  it  Is  his  duty  to 
flee,  if  lie  can  do  so  with  safety  to  himself, 
before  he  would  kill  the  attacking  party,  or 
inflict  upon  that  party  great  bodily  injury. 
In  other  words,  as  the  books  have  it,  the 
party  attacked  must  retreat  to  the  walL 
But  by  this  is  not  meant  that  a  party  must 
always  flee,  or  even  attempt  flight  The  cir- 
cumstances of  the  attack  might  be  such,  the 
weapon  with  wtilch  he  is  menaced,  of  such 
a  character,  that  retreat  might  well  Increase 
his  peril.  By  retreating  to  the  wall  ia  only 
meant  that  the  party  must  avail  himself  of 
any  apparent  and  reasonable  avenues  of  es- 
cape by  which  his  danger  might  be  averted 
and  the  necessity  of  striking  his  assailant 
avoided.  But  If  the  attack  is  of  such  a  na- 
ture, the  weapon  of. such  a  character,  that 
to  attempt  a  retreat  might  increase  the  dan- 
ger, the  party  need  not  retreat"  This  In- 
struction purports  to  state  the  conditions  ap> 
on  wliich  the  defendant  may  justify  his  con- 
duct The  instruction  is  not  applicable  to 
the  facts  in  this  case  as  testified  to  by  either 
litigant  No  witness  testifles  that  the  plain- 
tiff was  armed  with  a  weapon,  nor  does  the 
defendant  say  that  the  plaintiff  attempted  to 
kill  Iiim.  On  the  other  hand,  while  the  in- 
struction la  predicated  upon  a  hypothesis 
finding  no  sapport  in  the  record,  it  assumes 
to  instruct  the  jury  that  before  the  defend- 
ant may  be  heard  to  Justify  on  the  ground 
of  self-def  ense^  he  must  have  retreated  to  the 
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wall,  unless  hj  so  doing  his  danger  wonld 
have  been  Increased.  Now,  It  Is  plain  from 
tbe  evidence  that  the  defendant  would  have 
been  In  no  greater  Jeopardy  had  he  retreated, 
and  It  Is  also  undisputed  that  he  did  not  re- 
treat, EO  that  the  defendant's  defense  was  by 
this  instruction  practically  withdrawn  from 
the  Jury.  Authorities  are  cited  by  counsel 
for  tite  respective  parties  to  sustain  or  to  de- 
feat this  Instruction,  but  these  cases  are 
based  upon  facts  so  different  even  in  tbelr 
general  features  from  those  in  the  case  at 
bar  that  they  lend  but  slight  assistance  in 
determining  the  rule  applicable  to  the  in- 
stant case.  Bearing  in  mind  that  the  one 
party  had  no  advantage  over  the  other  be- 
cause of  the  location  where  the  difficulty  oc- 
curred, that  the  plaintiff  was  not  armed  with 
any  weapon,  and  that  the  defendant  does 
not  contend  that  he  believed,  the  plaintiff 
was  thus  armed,  we  should  put  aside  those 
cases  where  the  plea  of  self -defense  was  in- 
terposed to  a  complaint  for  injuries  inflicted 
In  repelling  an  armed  antagonist.  This 
court  is  not  committed  to  the  doctrine  that 
a  person  unlawfully  assaulted  must  fly  to 
the  wall  before  he  may  lawfully  strike  a  blow 
In  self-defense,  but,  on  the  contrary,  we  have 
said  as  a  general  proposition  that  a  person 
unlawfully  assaulted  may  stand  his  ground 
and  repel  force  by  the  exercise  of  such  force 
as  to  him  reasonably  seems  necessary  to  pro- 
tect his  person  or  property  from  injury. 
Fossbinder  v.  Svitak,  16  N*.  499,  20  N.  W. 
866;  Morris  v.  Miller,  83  Neb.  218,  119  N. 
W.  458,  20  L.  R.  A.  (N.  S.)  001,  131  Am.  Bt 
Rep.  636.  While  the  general  proposition  is 
sound,  It  cannot  be  successfully  invoked  to 
justify  the  use  of  force  or  weapons  out  of 
all  proportion  to  the  necessities  of  the  case. 
A  meat  cleaver  in  the  hands  of  an  adult  is 
a  dangerous  weapon,  and  its  use  to  repel  an 
ordinary  assault  should  not  be  dispropor- 
tionate to  that  assault  Close  v.  Cooper,  84 
Ohio  St  98;  Foss  v.  Smith,  76  Vt  113,  66 
Ati.  1135;  McQuiggan  v.  Ladd,  79  Vt  90,  64 
Atl.  503,  14  L.  R.  A.  (N.  S.)  6»9. 

[2]  Of  course,  if  the  cleaver  were  raised 
instinctively  by  the  defendant  so  that  the 
plaintiff's  arm  came  in  contact  therewith 
while  he  was  attempting  to  strike  the  defend- 
ant, the  defendant  would  not  be  liable.  Tbe 
plaintiff  argues  that,  because  the  defendant 
so  testified,  the  instruction  criticised.  If  er- 
roneous, could  not  have  prejudiced  him.  We 
are  of  opinion,  however,  that  the  defendant 
could  not  lawfully  use  the  cleaver  whether 
by  striking  the  plalnttfl  or  by  placing  It  In 
position  where  the  plaintiff  would  collide 
tlm«wlth,  without  some  Justification;  that 
bis  JusUflcation  in  this  case  is  the  defense 
of  his  person  from  an  unlawful  assault,  and 
that,  since  bis  requests  to  charge  presented 
that  thought,  be  was  entitled  to  have  the 
subject  fairly  presented  to  the  Jury  in  the 


court's  Instmctlens.  We  do  not  express  any 
opinion  as  to  the  bona  fides  of  that  defense, 
but  there  is  sufBcient  substance  in  the  evi- 
dence to  entitle  tbe  defendant  to  have  hli 
theory  of  tbe  case  submitted  to  the  Jury.  It 
was  therefore  net  only  error  to  give  the  in- 
Btruction  quoted,  but  also  error  not  to  In- 
struct according  to  the  defendant's  theory, 
presented  by  the  pleadings,  tbe  proof)  and 
the  requests  to  charge.  Hancock  &  Walters 
V.  Stout  28  Neb.  361,  44  N.  W.  446;  Har^ 
wig  V.  Gordon,  37  Neb.  657,  56  N.  W.  324; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Buckstaff,  65 
Neb.  334,  91  N.  W.  426;  Hauber  v.  Leibold. 
76  Neb.  706,  107  N.  W.  1042. 

Tbe  Judgment  of  the  district  court  there- 
fore is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

SEDGWICK,  J.,  not  sitting. 


.     TATE  V.  BIGGS  et  aL    (No.  16,410.) 
(Supreme  Court  of  Nebraska.    April  24,  1011.) 

(BylUbiu  ty  th»  Court.) 

1.  Taxation  (!  684*>— Sal*  roR  Taxb»— Re- 
TCBN  or  COUNTT  Tbeasubsb  —  Necessitt 
FOB  CrarnrcATioif  akd  'Szoratubb. 

The  return  which  a  conntv  treasurer  is  re- 
quired to  make  to  the  county  clerk  of  his  public 
sales  of  real  estate  for  taxes  must  be  certified 
and  signed  by  him. 

IJBA.   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  U  1369-1374;  Dec  Dig.  I  684.*] 

2.  Taxation  (i  658*)— Sale  roa  Taxes— No- 
tice OF  SAI.E— RKqUISITE. 

The  treasurer's  notice  of  tax  sales'  must 
contain  substantially  all  of  the  matters  specified 
in  the  statute.  If  it  omits  the  statement  that 
so  much  of  each  tract  as  may  be  necessary  will 
be  sold  for  the  taxes,  interest,  and  costs  there- 
on, and  that  it  will  be  made  by  the  treasurer  at 
public  auction  on  the  first  Monday  of  Novem- 
ber next  thereafter,  the  sale  made  pursuant 
thereto  will  be  invalid. 

(E)d.   Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  t{  1332-1335;  Dec  Dig.  i  668.*] 

3.  Taxation  (|  788*)— Saia  tob  Taxes— Tax 
Deed — Conclusiveness. 

Section  221  of  the  revenue  law  (Comp.  St. 
1003,  c.  77,  art  1)  will  not  be  construed  to  mean 
that  a  tax  deed  shall  be  conclusive  evidence  of 
all  matters  not  recited  in  that  section. 

[Ed.    Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  U  1665-1569;   Dec  Dig.  {  788.*] 

4.  Abandonment  (S  4*)— Abandonment  of 
Legal  Title  to  Realtt. 

Facts  recited  in  the  opinion  held  not  to 
amount  to  an  abandonment  of  a  legal  tiUe  in 
real  estate.  Whether  such  title  can  be  lost  by 
abandonment,  quaere. 

[Ed.  Note. — For  other  cases,  see  Abandonment 
Cent  Dig.  ||  3-6;  Dec.  Dig.  f  4.*] 

(Additional  Byttalut  ty  Editorial  8t»f.) 

5.  Words  and  Phrases— "Retubn." 

"Return"  is  defined  as  the  rendering  back 
or  delivery  of  a  writ  precept  or  execution  to 
the  proper  officer  or  court;  the  certificate  of  an 
officer,  stating  what  he  has  done  in  or  about  the 
execution  of  a  writ,  precept,  etc,  indorsed  on 
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tiM  docoment,  and  the  sendizu;  back  of  a  com- 
miaalon  with  the  certificate  of  the  commission- 
ers. 

[lOd.  Note.— EV>r  other  definitions,  see  Words 
and  Phrases,  toL  7,  pp.  6202-«205.] 

Appeal  from  District  Ooart,  Cheyenne 
County ;  Grimei!,  Judge. 

Salt  by  William  I.  Tate  against  Newton 
Biggs  and  another.  Decree  for  plalntlfl, 
and  defendants  appeaL    Affirmed. 

Hoagland  ft  Hoagland  and  Leroy  Martin, 
for  appellants.  Courtrlght  ft  Sidner,  for  ap- 
pellee.   G.  S.  Allen,  amicus  curlie. 

SEDOWICK,  J.  The  plaintiff  began  this 
action  in  the  district  court  for  Cheyenne 
connty  to  set  aside  a  tax  deed  of  certain 
lands  in  that  county  and  to  redeem  the  lands 
from  the  tax  sale.  The  decree  of  the  district 
court  was  in  his  f&Tor,  and  the  defendants 
have  appealed. 

The  plaintiff  alleged  that  the  land  was 
conveyed  by  the  United  States  to  the  Union 
Pacific  Railroad  Company  and  by  that  com- 
pany to  one  Arthnr  W.  Oborne,  who,  with 
his  wife,  conveyed  the  land  to  the  plaintiff 
by  deed.  The  petition  alleges  many  defects 
In  the  proceedings,  resulting  in  the  tax  sale 
and  deed;  and  in  his  brief  plaintiff  relies 
upon  three  contentions:  First,  that  the  no- 
tice of  sale  was  defective;  second,  that  no 
sufficient  return  of  the  public  sale  was  made 
by  the  treasurer  to  the  county  clerk,  the  sale 
upon  which  the  deed  was  Issued  being  a  pri- 
vate sale ;  third,  that  the  sale  was  excessive. 

1.  The  defendants,  who  are  appellants,  con- 
tend tliat  the  trial  court  determined  the  case 
solely  upon  the  second  of  the  foregoing  con- 
tentions of  the  plaintiff,  holding  that  the 
return  of  the  treasurer  to  the  county  clerk 
was  insufficient  There  was  some  contro- 
versy In  the  evidence  as  to  whether  any  at- 
tempt was  made  by  the  treasurer  to  comply 
with  the  statute  requiring  him  to  make  a  re- 
turn of  the  public  sales  before  selling  any  of 
the  land  at  private  sale,  but  we  think  that 
it  sufficiently  appears  that  the  following  doc- 
ument In  typewriting  was  filed  by  the  treas- 
urer with  ttie  county  clerk  as  his  return, 
and  that  no  other  return  was  made  by  him : 

"lisnds  sold  at  public  auction  by  A.  E. 
Greenlee,  Co.  Treas. : 

"Cheyenne  County,  Nebraska.    l9b5. 

Numtwr    Data  Sold  to  Deacrlptlon    Amount 

1251  Not.  7  Jas.  Tbompaon  N.  K.  1-15-49        f  8.K 

1252  Not.  10  U  O.  Simon        S.  B.  E.  S-14-U      M.60 

"Sidney,  Nebr.,  Nov.  11th,  1905." 
Indorsed:     "FUed  Nov.  12,  190S.     B.  B. 
Barrett,  Co.  Clerk." 

[1]  Section  204  of  the  revenue  act  of  1903 
(Comp.  St  1903,  c.  77,  art  1)  provides :  "The 
treasurer  shall  keep  a  sale  book  showing  in 
separate  columns  the  number  and  date  of  each 
certificate  of  sale,  the  name  of  the  owners  or 
owner   if   known,   the   description   of   each 


tract  of  land  or  town  lot,  the  name  of  the 
purchaser,  the  total  amount  of  taxes  and 
costs  for  which  sold,  the  amount  of  subse- 
quent taxes  paid  by  the  purchaser  and  date 
of  payment"  Section  205  Is  as  follows: 
"On  or  before  the  first  Monday  of  December 
following  the  sale  of  real  property,  the  treas- 
urer shall  file  in  the  office  of  the  county 
clerk  a  return  thereon  as  the  same  shall  ai>- 
pear  on  the  treasurer's  sale  book  and  sadt 
return  duly  certified  shall  be  evidence  of 
the  regularity  of  the  proceedings."  Section 
206  provides  that  lands  may  be  sold  at  pri- 
vate sale  after  "the  treasurer  shall  have 
made  his  return." 

The  revenue  law  of  1879,  which  was  re- 
placed by  the  act  of  1903,  also  provided  that 
private  sales  might  be  made  after  the  treas- 
urer had  made  return  of  his  public  sale,  and. 
under  that  act  it  was  many  times  held  by 
this  court  that  no  valid  private  sale  could  be 
made  by  the  treasurer  onto  after  he  had, 
made  this  return.  The  defendants  contend 
that  the  statement  filed  with  the  county  derk 
by  the  treasurer  without  the  signature  of  the 
treasurer  or  any  certificate  thereon  is  suffi- 
cient If  a  return  of  the  public  sales  must 
be  made  by  the  treasurer  before  any  valid 
private  sale  can  be  made,  as  has  been  so 
often  held  by  this  court  It  must  be,  of  course, 
such  a  return  as  the  statute  prescribes ;  tliat 
is,  whatever  the  statute  directs  as  to  the 
form  and  character  of  the  return  must  be 
complied  with,  or  it  cannot  be  said  to  be  a 
return  at  all,  within  the  meaning  of  the 
statute.  Does  the  statute  Intend  that  the 
return  shall  be  signed  and  certified  to  by  the 
treasurer?  The  act  of  1879  provided  that 
after  making  the  public  sale  the  treasurer 
should  file  "a  return  thereof,  as  the  same 
shall  appear  on  said  sale  book,  and  such 
certificate  shall  be  evidence  of  the  legality 
of  the  proceedings."  Laws  1879,  p.  275,  | 
112.  The  former  act  called  the  return  a 
"certificate,"  and,  of  course,  unless  it  con- 
tained some  language  that  would  amount  ta 
an  assertion  by  the  treasurer  that  It  was  a 
correct  return  of  his  proceedings.  It  could 
not  be  a  certificate,  and  would  not  be  such 
a  return  as  was  contemplated  by  that  act 
There  is  no  apparent  reason  for  a  change  of 
the  phraseology.  We  think  that  the  language- 
of  the  act  of  1903  must  have  the  same  con- 
struction. The  return  must  be  filed,  and 
such  return  must  be  duly  certified. 

[f]  The  word  "return"  has  a  legal  mean* 
Ing,  more  or  less  definite  and  certain.  Web- 
ster's New  International  Dictionary  defines 
It:  "(a)  The  rendering  back  or  delivery  of 
a  writ,  precept,  or- execution,  to  the  proper 
officer  or  court  This  Is  now  usually  done  by 
filing  the  document  properly  Indorsed,  in 
the  clerk's  office,  (b)  The  certificate  of  an 
officer  stating  what  he  has  done  in.  or  about 
the  execution  of  a  writ  precept  etc.  Indors- 
ed on  the  document    (c)  The  sending  back  of 
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a  commteslcm  with  the  certlflcate  of  the  com- 
mlssloners."  The  treasurer  derives  his  au- 
thority to  make  the  sale  from  the  tax  list 
furnished  him  by  the  county  clerk.  This 
list  Is  in  some  respects  analogous  to  a  writ 
of  execution,  and  this  atfords  some  explana- 
tion of  the  use  of  the  technical  word  "re- 
turn" in  the  statute.  The  act  of  1879  did  not 
require  this  return  to  show  the  name  of  the 
owners  or  owner  of  the  land,  but  by  the  act 
of  1903  this  Is  required ;  but  the  paper  relied 
upon  as  a  return  does  not  give  this  informa- 
tion. We  think  the  trial  court  was  right  in 
holding  that  there  was  no  sufficient  return 
by  the  treasurer  of  the  public  sale. 

[X]  2.  One  of  the  objections  made  by  plain- 
tiff against  the  validity  of  the  tax  deed  Is 
that  the  notice  of  the  tax  sale  is  insufficient 
The  act  of  1879  provided  for  no  notice,  but 
by  the  amendment  of  1885  a  notice  of  tax 
sale  was  required,  and  the  statute  provided 
what  it  should  contain.  "The  notice  shall 
contain  a  notification  that  all  lands,  en 
which  the  taxes  of  the  preceding  year  [nam- 
ing it]  remain  unpaid,  will  be  sold,  and  the 
time  and  place  of  the  sale,  and  said  notice 
must  contain  a  list  of  the  lands  to  be  sold 
and  the  amount  of  taxes  due  thereon."  Laws 
1885.  c.  73.  I  1. 

The  notice  published  was  as  follows ;  "No- 
tice of  Tax  Sale.  The  following  is  a  list  of 
lands  and  town  lots  on  which  taxes  for  the 
year  1904  and  prior  years  are  delinquent  and 
anpald,  and  which  will  be  offered  for  sale 
for  taxes  at  the  county  treasurer's  office  in 
the  Tillage  of  Sidney,  Cheyenne  county,  Ne- 
braska, on  and  after  the  first  Monday  in  No- 
vember, 1905,  between  the  hours  of  9  o'clock 
a.  m.  and  4  o'clock  p.  m.  A.  K.  Oreenlee, 
County  Treasurer.  October  1.  1905:  Town- 
•htp  12,  range  47,  section  1  N.  W.,  $2.60;  2 
S.  W.  $13.68,"  etc.  It  appears  to  substaatial- 
ly  comply  with  the  amendment  of  1885.  The 
act  of  1903  required  that  the  "treasurer  shall 
*  *  *  make  out  a  list  of  all  lands  and 
town  lots  subject  to  sale,  and  the  amount  of 
all  delinquent  taxes  against  each  with  inter- 
est to  the  date  of  sale,  describing  such  land 
and  town  lots  as  the  same  are  described  on 
the  tax  list,  with  an  accompanying  notice 
stating  that  so  much  of  each  tract  of  land  or 
town  lot  described  In  said  list  as  may  be 
necessary  for  that  purpose  will,  on  the  first 
Monday  of  November  next  thereafter,  be 
sold  by  him  at  public  auction."  Comp.  St. 
1903.  c.  77,  art  1,  {  194.  The  published  no- 
tice offers  only  the  entire  tract;  it  fails  to 
state  that  so  much  of  each  tract  as  may  be 
necessary  will  be  sold.  It  does  not  state 
that  the  sale  will  be  made  by  the  treasurer ; 
nor  that  It  will  be  at  public  auction ;  nor  that 
It  will  be  for  the  taxes,  interest  and  oosts 
thereon ;  nor  that  it  will  be  oa  the  first  Mon- 
day of  November  next  thereafter.  This  no- 
tice Is  not  a  compliance  with  the  present 
statute. 

8.  The  third  objection  which  the  plaintiff 
makes  to  the  tax  deed  is  that  the  land  was 


sold  for  a  greater  amount  than  the  taxes.  In- 
terest, and  costs  thereon.  It  is  claimed 
that  the  entire  land  was  sold  without  offer- 
ing to  seU  "so  much  of  each  tract  •  •  • 
as  may  be  necessary  •  •  •  for  the  taxes, 
interest  and  costs  thereon,"  and  that  it  was 
sold  for  more  than  the  taxes.  Interest  and 
costs  amount  to.  Of  course,  such  a  sale 
would  be  Invalid;  but  these  allegations  are 
disputed  by  the  defendant,  and  the  parties 
appear  to  derive  different  results  from  the 
computations  which  they  have  made.  The 
sale  is  invalid  for  the  reason?  given,  and  we 
do  not  find  it  necessary  to  discuss  these  com- 
putations. 

[3]  4.  It  la  contended  .that  the  statute 
makes  the  tax  deed  conclusive  as  to  the  mat- 
ters herein  discussed.  Sections  220  and  221 
of  the  act  of  1903  (Oomp.  St  1903,  c.  77,  art 
1)  are  taken  entirely  from  section  180  of  the 
act  of  1879  (Laws  1879,  p.  328),  omitting  a 
few  significant  words.  The  first  part  of  said 
section  130  is  as  follows : 

"Deeds  made  by  the  county  treasurer  as 
aforesaid  shall  be  presumptive  evidence  in 
all  the  courts  of  this  state,  in  all  contro- 
versies and  suits  in  relation  to  the  rights 
of  the  purchaser,  bis  heirs  or  assigns,  to  the 
land  thereby  conveyed,  of  tbe  following  facts : 

"1.  That  the  real  property  conveyed  was 
subject  to  taxation  for  the  year  or  years 
stated  In  the  deed ; 

"2.  That  the  taxes  were  not  paid  at  any 
time  before  tbe  sale; 

"8.  That  the  real  property  conveyed  had 
not  been  redeemed  from  the  sale  at  the  date 
of  the  deed; 

"4.  That  the  property  had  been  listed 
and  assessed; 

"6.  That  the  taxes  were  levied  according 
to  law; 

"6.  That  the  property  was  sold  for  taxes 
as  stated  In  the  deed; 

"7.  Thnt  notice  had  t>een  served  and  due 
publication  bad  as  required  in  section  123 
of  this  chapter,  before  the  time  of  redemp- 
tion expired." 

It  then  provides  that  the  treasurer's  deed 
shall  be  conclusive  evidence  of  certain  things, 
and  concludes  the  section  with  tbe  pro 
vision,  which  is  inserted  as  section  221  of 
the  act  of  1903,  and  is  as  follows:  "And 
In  all  controversies  and  suits  involving  the 
title  to  real  property  claimed  and  held  under 
and  by  virtue  of  a  deed  made  substantially 
as  aforesaid  by  tbe  treasurer,  the  person 
claiming  title  adverse  to  the  title  conveyed 
by  such  deed,  shall  be  required  to  prove,  in 
order  to  defeat  tbe  said  title,  either  that 
the  said  real  property  was  not  subject  to 
taxation  for  the  year  or  years  named  in  the 
deed,  that  tbe  taxes  had  been  paid  before 
tbe  sale,  that  the  property  had  been  redeem- 
ed from  tbe  sale  according  to  the  provisions 
of  this  chapter,  and  that  such  redemption 
was  had  or  made  for  the  use  and  benefit 
of  persons  having  the  right  of  redemption 
under  the  laws  of  this  state,  or  that  there 


Digitized  by 


Google 


1056 


ISO  NORTHWBSTERN  REPOhXBB 


(Net*. 


bad  be«n  an  entire  omiBslon  to  list  or  a>- 1 


the  property,  or  to  lery  the  taxes,  or  to 
■ell  the  property;  but  no  person  shall  be 
permitted  to  question  the  title  acquired  by 
a  treasurer's  deed  without  first  showing 
that  he,  or  the  person  under  whom  he  claims 
title,  had  title  to  the  property  at  the  time 
of  the  sale,  or  that  the  title  was  obtained 
from  the  United  States  or  this  state  after  the 
sale,  and  that  all  taxes  due  upon  the  proper- 
ty have  been  paid  by  such  person,  or  the 
person  under  whom  he  claims  title  as  afore- 
said; provided,  that  in  any  case  where  a 
person  had  paid  bis  taxes,  and  through 
mistake  in  the  entry  made  In  the  treasurer's 
books  or  In  the  receipt,  the  land  upon  which 
the  taxes  were  paid  was  afterwards  sold, 
the  treasurer's  deed  shall  not  convey  the 
title;  provided  further,  that  In  all  cases 
where  the  owner  of  lands  sold  for  taxes  shall 
resist  the  validity  of  such  tax  title,  such 
owner  may  prove  fraud  committed  by  the 
officer  selling  the  same  or  in  the  purchaser 
to  defeat  the  same,  and  if  fraud  Is  so  estab- 
lished such  sale  and  title  shall  be  void." 

This  made  It  incumbent  upon  the  person 
claiming  the  title  adverse  to  the  tax  deed  to 
disprove  matters  of  which  the  tax  deed  was 
presumptive  evidence,  but  this  language  in 
said  section  130  could  not  be  construed  to 
mean  that  a  tax  deed  was  conclusive  evi- 
doice  of  any  of  those  things  of  which  the 
section  expressly  provided  that  it  should  be 
presumptive  evidence  only.  In  the  act  of 
1903  the  words  "and  it  shall  be  conclusive 
evidence  of  the  following  facts,"  which  were 
found  in  the  former  act,  were  omitted,  and 
those  facts  of  which  the  tax  deed  was  made 
the  conclusive  evidence  In  the  former  act 
were  in  the  latter  act  added  to  section  2*20, 
which  spodfles  the  facta  of  which  the  tax 
deed  shall  be  presumptive  evidence. 

The  two  sections  of  the  present  law  must 
be  construed  together  and  made  consistent 
with  each  other.  To  hold  that  the  tax  deed 
is  conclusive  evidence  of  all  matters  not  re- 
cited In  section  221,  as  urged  by  defendants, 
would  make  that  section  Inconsistent  with 
section  220,  which  provides  that  the  taX 
deed  shall  be  presumptive  evidence  only  of 
the  matters  therein  speclQed.  The  I^eglsla- 
tnre  will  be  presumed  to  have  knowledge  of 
the  construction  that  had  bem  given  to  sec- 
tion 130  of  the  act  of  1879,  and  to  have  In- 
tended the  same  construction  to  be  given  to 
similar  language  tn  sections  220  and  221 
of  the  present  act  By  omitting  to  provide 
that  the  tax  deed  shall  be  conclusive  evi- 


dence of  these  matters  and  classifying  them 
aU  as  matters  of  which  the  tax  deed  is  pre- 
sumptive evidence  only,  the  Legislature 
must  have  Intended  that  section  221  would 
be  construed  as  the  same  language  has  been 
construed  many  times  by  this  court  while 
the  act  of  1879  was  in  force,  and  that  lan- 
guage has  always  been  construed  as  con- 
sistent with  that  part  of  the  said  section 
130  which  made  the  (ax  deed  presumptive 
evidence  only  of  certain  matters  therein  so 
specified.  Section  221,  therefore^  of  the 
present  act,  which  recites  some  of  those 
things  of  which  the  tax  deed  is  presumptive 
evidence,  cannot  be  construed  to  intend  to 
make  the  tax  deed  conclusive  evidence  of  al> 
matters  not  therein  recited.  The  notice  of 
sale  must  be  given  substantially  as  the  stat- 
ute provides,  and  the  treasurer  must  make 
return  of  his  public  sales  before  selling  lands 
at  private  sale.  The  tax  deed  is  not  conclu- 
sive evidence  that  these  requirements  bave 
been  complied  with. 

[4]  5.  At  the  conclusion  of  the  trial  the 
defendants  asked  leave  to  amend  their  an' 
swer  by  inserting  a  plea  of  abandonment  of 
the  land  by  plaintiff's  grantor,  and  estoppel 
by  reason  of  laches.  The  court  refused  to 
permit  such  amendment,  and  this  ruling  is 
now  assigned  as  error.  The  plea  offered,  aft- 
er stating  the  conclusion  of  the  pleader  that 
there  had  been  such  abandonment,  alleges 
the  facts  upon  which  such  conclusion  is 
predicated.  They  are  that  Oborne,  plain- 
tiff's grantor,  for  a  long  time  prior  to  1908 
(date  of  plalntitTs  deed)  failed  to  pay  the 
taxes  duly  levied  upon  the  land,  and  failed 
and  refiued  to  place  his  deed  of  conveyance 
from  the  Union  Pacific  Railroad  Company 
upon  record,  with  the  further  allegation  that, 
"by 'reason  of  such  abandonment  and  the  tax 
proceedings  herein,  the  said  Oborne  •  •  • 
and  the  plaintiff  •  •  ♦  are  estopped  by 
their  acts  aforesaid  to  reassert  title  to  said 
premises  and  to  question  the  validity  and 
regularity  of  the  proceedings  uiwn  which  de- 
fendants' title  is  based."  At  common  law 
legal  title  to  land  could  not  be  lost  by  aban- 
donment If  this  rule  is  applicable  to  our 
conditions.  It  lias  been  adopted  by  our  stat- 
ute. This,  however,  we  do  not  find  it  neces- 
sary te  determine  in  this  case,  since  the  acts 
pleaded  would  not  amount  to  an  abandon- 
ment, even  in  those  Jurisdictions  which 
bave  followed  the  rules  of  the  Spanish  law. 

The  decree  of  the  district  court  is  af- 
firmed. 
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8IGUN  T.  CHICAGO  &  N.  W.  RY,  CO. 
(Supreme  Oonrt  of  Iowa.     May  10,  1911.) 

1.  MaSTEB  and  SKBTANT  (I  266*)— IRJUBT  to 
SkbTART— NKaUGERCE. 

A  paasenger  brakeman  was  injured  while 
standing  at  a  awitcii  br  being  caught  by  a  slat 
projecting  from  the  platform  of  a  coach.  It 
was  liis  daty  to  observe  the  presence  of  things 
on  the  train.  Just  before  the  accident,  he  was 
on  the  platform  but  did  not  see  the  slat  then. 
None  of  the  men  at  work  on  the  train  bad  any 
slats  or  tools  with  them.  There  was  no  evi- 
dence that  any  employfi  knew  that  the  slat  was 
there  until  after  the  accident.  Held,  that  no 
presumption  arose  that  the  slat  was  placed 
there  by  the  agency  of  the  company. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  877-90S;  Dec.  Dig.  i 
265.*] 

2.  Mastmi  awd  Servant  (|  112*)— Injtjbt  to 
Sebvant— Obligation  of  Mabteb. 

Where  a  passenger  brakeman  was  injured 
by  stumbling  over  the  end  of  a  guard  rail,  and 
the  evidence  showed  that  blocking  at  the  end 
of  the  rail  would  have  increased  the  danger  of 
stumbling,  and  that  it  was  impossible  for  one 
to  have  Lis  foot  caught  between  the  main  rail 
and  the  guard  rail,  the  failure  to  block  the 
guard  rail  was  not  actionable  negligence. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  21&-223;  Dec.  Dig.  f 
112.  •] 

3.  Masteb    and    Sebvant    ({    113*)— Injubt 
TO  Sebvant — Obuoation  of  Masteb. 

A  passenger  brakeman  was  injured  by  be- 
ing thrown  against  a  viaduct  pole  near  a  track 
used  only  for  turning  trains  on  a  Y  in  rail- 
road yards.  The  east  rail  of  the  track  was 
4  feet  from  the   post,   and   a  guard   rail   was 

V^  feet  therefrom.  The  side  of  an  ordinary 
passenger  coach  extended  about  2^  feet  over 
the  rafl,  leaving  18  inches  between  a  car  and  a 
post.  It  was  not  necessary  for  brakemen  to 
climb  to  the  top  of  their  cars  on  the  side  there- 
<rf,  nor  to  go  beyond  the  post  except  when  on  the 
track.  Held  not  to  show  actionable  negligence 
in  the  location  of  the  railroad  track  and  guard 
rail  with  reference  to  the  post. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  224-227;  Det.  Dig.  § 
113.») 

Appeal  from  District  Court,  Tama  Coun- 
ty;  J.  M.  Parker,  Judge. 

Action  to  recover  damages  for  a  personal 
injury.  There  was  a  directed  verdict  for 
the  defendant  and  a  Judgment  thereon.  The 
plaintiff  appeals.     Affirmed. 

WlUett  &  WUlett,  for  appellant  Stnible 
ft  Stlger,  James  C.  Davis,  George  B.  Hlse, 
and  A.  A.  McLaughlin,  for  appellee. 

SHERWIN,  C.  J.  The  plaintiff  was  an 
experienced  passenger  brakeman  In  the  em- 
ploy of  the  defendant,  and  was  Injured 
while  assisting  In  turning  his  train  on  a 
Y  In  the  yards  at  Sioux  City.  When  turn- 
ing the  train.  It  was  the  plalntUTs  duty  to 
throw  the  switches  before  the  train  passed 
over  them,  and  to  line  them  up  afterwards. 
The  accident  occurred  In  the  forepart  of 
January,  1908.  On  the  day  of  the  accident 
the  train '  reached  Sioux  Otty  from  Tama 
about  6  o'clock  In  the  evening,  and,  after 
discharging  Its  passengers,  the  plaintiff,  with 


the  conductor  and  other  employ^  proceeded 
to  the  Y  for  the  purxMse  of  turning  the  train 
around  preparatory  to  Its  return  to  Tama 
the  next  day.  A  viaduct,  supported  by  posts, 
crossed  the  tracks  used  for  turning  the  train, 
and  one  of  these  posts  stood  four  feet  away 
from  the  east  rail  of  the  track  so  used.  Four 
feet  south  of  this  viaduct  post  there  was  a 
switch  stand  that  controlled  the  rails  on  the 
end  of  one  of  the  legs  of  the  Y.  The  train 
was  backed  towards  this  switch,  and  the 
plaintiff  threw  the  switch  for  it  to  pass  onto 
the  other  track.  He  stood  by  the  switch 
stand  until  some  of  the  cars  had  passed,  and 
then  stooped  to  pick  up  bis  lantern,  when 
something  caught  him  on  the  neck,  and  car- 
ried him  forward.  He  testified  that  he  duck- 
ed to  get  from  under  it,  and  it  slipped  over 
bis  head  and  threw  him  against  the  car; 
that  he  was  falling  between  the  cars  and 
caught  bold  of  the  hand  rod  on  the  car;  that, 
as  be  caught  that  rod,  he  stumbled,  his  hand 
was  Jerked  loose,  and  he  was  thrown  against 
the  viaduct  i)08t  and  crushed  and  rolled 
through  there,  and  then  dropped  on  the  other 
side,  where  bis  band  was  caught  under  the 
wheels.  Between  the  east  rail  of  the  track 
under  the  viaduct  and  the  viaduct  posts 
there  was  a  guard  rail,  placed  there  for  the 
protection  of  the  viaduct  It  was  eight 
inches  from  the  main  rail  and  unblocked, 
and  the  plaintiff  testified  that  be  stumbled 
over  Its  end  at  the  time  he  was  thrown 
against  the  viaduct  post.  After  the  accident, 
a  wood  slat,  similar  to  an  ordinary  bed 
slat,  was  found  on  the  platform  of  the  south 
end  of  the  smoking  car,  the  end  of  the  slat 
projecting  east  therefrom  about  18  Inches. 
The  plaintiff  testified  that  he  was  caught  by 
this  slat.  He  alleged  that  the  defendant  was 
neglijient  In  permitting  the  slat  to  so  project 
from  the  car;  that  It  was  negligent  In  hav- 
ing the  switch  stand  improperly  located  with 
reference  to  the  viaduct  post ;  that  there  was 
negligence  In  falling  to  block  the  guard  rail, 
and  negligence  In  placing  the  railroad  track 
so  close  to  the  viaduct  post.  It  must  be 
conceded,  for  the  puriwses  of  this  case,  that 
the  plaintiff  was  caught  and  carried  along 
by  the  slat  that  was  afterwards  found  on 
the  platform  of  the  car. 

[1]  But  there  is  not  the  slightest  evidence 
that  the  defendant  was  In  any  way  respon- 
sible for  Its  being  there,  or  that  it  was  neg- 
ligent in  not  knowing  that  It  was  there.  It 
was  a  part  of  the  duty  of  the  plaintiff  to 
look  out  for  the  presence  of  such  things  on 
the  train,  and  Just  before  the  train  left  the 
depot  In  Sioux  City  for  the  purpose  of  turn- 
ing around  the  plaintiff  was  on  this  same 
platform,  and  says  that  the  slat  was  not  then 
there.  He  was  on  the  platform  again  only 
a  few  minutes  before  the  accident,  and  the 
sint  was  not  In  sight  then.  The  only  em- 
ployes of  the  defendant  engaged  on  the  train 


•Tor  other  cases  see  sun*  topic  and  soction  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indncea 
130N,W.-«7 
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at  the  time  besides  the  plaintiff  were  the 
conductor,  the  engineer,  and  the  fireman.  The 
two  latter  were  on  the  engine  all  of  the 
time,  and  the  conductor,  who  was  assisting 
the  plaintiff,  testified  that  the  slat  was  not 
on  the  platform  when  the  train  left  the 
depot.  The  baggage  car  had  been  locked 
while  at  the  depot,  but  the  plaintiff  testified 
that  he  saw  a  car  cleaner  in  there  after 
they  had  started,  and  that  a  car  repairer  was 
in  the  smoking  car  as  they  backed  down 
towards  the  switch.  But  neither  of  these 
men  were  at  work  In  the  cars,  nor  did  they 
have  any  slats  or  tools  with  them.  In  a 
word,  there  is  no  evidence  even  tending  to 
show  that  any  employ^  of  the  defendant 
placed  the  slat  on  the  platform,  or  knew 
that  it  was  there  until  after  the  accident. 
Ko  presumption  arises  that  it  was  placed 
there  by  any  agency  of  the  defendant  Bald- 
win T.  Railway  Co.,  68  Iowa,  87,  26  N.  W. 
918 ;  O'Connor  t.  Railway  Co.,  83  Iowa,  105, 
48  N.  W.  1002;  Brownfield  ▼.  Bailway  Co., 
107  Iowa,  254,  77  N.  W.  1038. 

[2]  The  plaintiff  does  not  claim  that  he 
caught  his  foot  between  the  main  rail  and 
the  gfiard  rati,  but  that  he  stumbled  over  the 
end  of  the  guard  rail.  A  failure  to  block 
could  not,  therefore,  be  a  proximate  cause 
of  his  injury.  Blocking  at  the  end  of  the 
rail  would  have  increased  rather  than  di- 
minished the  danger  of  stumbling.  Nor  was 
there  negligence  in  not  blocking  It,  because 
the  evidence  conclusively  shows  that  it  would 
be  Impossible  to  catch  a  foot  between  the 
two  rails. 

[3]  Nor  do  we  think  there  is  evidence 
showing  negligence  in  the  location  of  the 
railroad  track  and  guard  rail  with  reference 
to  the  viaduct  post  The  east  rail  of  the 
main  track,  as  we  have  said,  was  four  feet 
from  the  viaduct  post  and  the  guard  rail 
was  three  feet  and  four  inches  therefrom. 
The  side  of  an  ordinary  passenger  car  ex- 
tends about  2^  feet  over  the  rail,  which 
would  leave  18  inches  between  a  car  and 
the  post  clearance  sufficient,  for  passage 
under  ordinary  circumstances.  It  is  not 
shown  that  it  is  ever  necessary  for  passen- 
ger brakemen  to  climb  to  the  top  of  their 
cars  on  the  side  thereof.  Indeed,  the  plain- 
tiff testified  that  it  bad  never  -been  necessary 
for  him  to  go  beyond  the  switch  stand  south 
of  the  viaduct  post  The  conductor's  place, 
when  they  were  turning  trains  on  the  Y,  was 
on  the  rear  platform  of  the  rear  car,  and  it 
was  not  necessary  for  any  of  the  defendant's 
employes  to  go  beyond  this  post  except  when 
on  the  train.  The  defendant  did  not  use  the 
track  for  any  other  purpose;  it  being  owned 
by  another  company.  It  clearly  was  not  neg- 
ligence to  use  this  track  as  the  defendant 
did  u3e  it  In  the  view  we  take  of  the  case, 
it  is  not  necessary  to  discuss  questions  of 
proximate  cause  and  the  assumption  of  risk. 


We  think  the' defendant  Is  not  shown  to  be 
negligent  and  the  Judgment  i>  therefore  af- 
firmed. 
Affirmed. 


MORGAN  V.  IOWA  CEJNT.  BY.  OO. 
(Supreme  Court  of  Iowa.     May  3,   1911.) 

1.  BviDEwoB   (J  686*)— WEioirr— Posmv*  OB 
Nboative  Tkstiuort. 

The  testimony  of  a  witness,  approaching  a 
railroad  crossing,  that  he  looked  and  listened 
for  B  train  from  a  point  20  rods  from  the  cross- 
ifae  until  he  was  close  to  it,  that  he  did  not  bear 
a  bell  or  whistle,  that  he  listened  for  such  sig- 
nals, and  could  have  beard  l>oth,  had  they  been 
given,  is  positive  testimony  that  the  signals 
were  not  given,  and  is  entitled  to  as  much 
weight  as  the  testimony  of  a  witness  who,  in 
the  same  position,  testifies  that  he  heard  the 
signals. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  24S2-2435;    Dec.  Dig.  |  586.*] 

2.  RAiLnoADS  (I  446*>— AcoiDEirrs  at  Cboss- 
iNos— Pboximatb  CAtrsB-.Qvx8noif  fob  Ju- 

BT. 

In  an  action  for  the  death  of  horses  strock 
by  a  train  at  a  crossing,  the  issne  of  the  proxi- 
mate cause  of  the  injury  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Dec.  Dig.  §  446.*] 

3.  BAii.B0Ans  (t  446*)— Couusiows  at  Cboss- 

INGS— CONTBIBCTOBT  NSOLIOENCK. 

Whether  a  driver  of  horses  killed  by  a 
train  at  a  crossing,  was  guilty  of  negligence  in 
the  manner  he  approached  the  crossing,  and  in 
his  attempt  to  control  the  horses  after  they  be- 
came frightened,  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note-— '■''nr  other  cases,  see  Bailroads, 
Dec  Dig.  I  446.»] 

Appeal  from  District  Court  Hardin  Conn- 
ty;  C.  G.  Lee,  Jadge. 

Suit  to  recover  the  value  of  property  des- 
troyed by  collision  with  one  of  defendant's 
trains.  Verdict  and  judgment  for  the  plain- 
tiff.   The  defendant  appeals.    Affirmed. 

W.  H.  Bremner  and  J.  H.  Scales  (George 
Seevers,  of  counsel),  for  appellant  Chas.  L. 
Hays,  for  appdlee. 

SHBBWIN,  0.  J.  One  of  the  defendanes 
trains  killed  a  pair  of  horses  and  destroyed 

other  property  belonging  to  the  plaintiff  at  a 
highway  crossing.  The  plaintiff  alleged  neg- 
ligence t>ecause  of  a  failure  to  give  the  stat- 
utory signals  and  negligence  in  opwating  the 
train  at  an  excessive  and  dangerous  rate  of 
speed,  considering  the  location  of  the  croastng. 
The  crossing  In  question  is  at  the  north  ead  of 
a  cut  and  on  a  slight  curve  in  the  defendant's 
road  to  the  east  The  plaintiff,  with  bis 
team,  was  going  east  on  the  hi^way,  and 
when  a  short  distance  from  the  crossing  the 
team  became  frightened  at  a  train  coming 
from  the  south,  broke  away  from  the  plain- 
tiff, and  were  killed  by  collision  with  tlie 
train  on  the  crossing. 
[1]  The  appellant  contends  tliat  ther«  was 


•For  otber  cues  see  same  topic  and  section  KUMBBR  in  Dsc.  Dig.  A  Am.  Dig.  Key  No.  Serin  Jk  Rap'r  ladaxss 
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no  evidence  from  which  the  Jury  could  find 
that  the  whistle  was  not  blown  and  the  bell 
rung  for  this  crossing,  as  required  by  law; 
but  In  this  the  appellant  is  clearly  mistalien. 
The  plaintiff  and  a  witness  who  was  ap- 
proaching the  crossing  Immediately  ahead  of 
him  testified  that  they  looked  and  listened 
for  a  train  from  a  point  20  rods  west  of  the 
crossing  until  they  were  close  to  it,  and  that 
they  did  not  hear  a  bell  or  whistle.  They 
were  both  where  they  could  have  heard  both 
the  whistle  and  the  bell,  had  th^  been  sound- 
ed, and  both  were  listening  for  such  signals. 
Their  testimony  was  not,  therefore,  merely 
negative.  It  was  In  the  nature  of  positive 
testimony,  because,  if  the  witnesses  were 
where  they  could  not  fall  to  hear,  if  giving 
the  matter  attention,  and  they  were  In  fact 
looking  out  for  and  listening  for  the  signals 
which  they  knew  should  he  given,  their  testi- 
mony would  be  entitled  to  as  much  weight 
as  that  of  a  witness  who  in  the  same  position 
heard  the  signals.  Mackerall  v.  Railway  Co., 
Ill  Iowa,  547,  82  N.  W.  975;  Stanley  v.  Rail- 
way Co.,  119  Iowa,  626,  93  N.  W.  489 ;  Sel- 
ensky  v.  Railway  Co.,  120  Iowa,  113,  94  N.  W. 
272;  Hoffar4  v.  Railway  Co.,  138  Iowa,  643, 
110  N.  W.  446,  16  L.  R.  A.  (N.  S.)  797. 

[2]  It  Is  further  said  that  there  is  no  evl- 
.  dence  that  the  failure  to  give  the  signals  was 
the  cause  of  the  plalntlfTs  loss.  We  think 
otherwise,  however.  The  plaintiff  testified 
that  his  teom  was  afraid  of  the  cars  and  of 
the  smoke  emitted  by  engines,  and  that  he 
was  looking  out  for  the  train  as  he  went  to- 
ward the  crossing.  He  was  driving,  walking 
behind  his  wagon,  and  when  the  horses  saw 
the  smoke  of  the  train  rolling  up  over  the 
bank  of  the  cut  close  to  them  they  became 
frightened  and  broke  away.  Had  the  plaln- 
tltt  been  advised  of  the  coming  of  the  train 
by  the  proper  signals,  It  Is  fair  to  presume 
tliat  he  would  have  stopped  his  team  In  a 
safe  place  and  had  It  under  better  control. 
Under  the  facts  presented,  we  think  the  ques- 
tion of  proximate  cause  was  for  the  jury. 
Ward  T.  Railway  Co.,  97  Iowa,  50,  65  N.  W. 
999. 

[3]  As  we  have  already  said,  the  plaintiff 
testified  that  he  looked  and  listened  for  the 
aH>roach  of  this  train.  The  conformation  of 
the  land  between  the  highway  and  the  rall- 
Toad  south  of  the  crossing  was  such  that  a 
train  could  not  be  seen  between  the  point 
where  the  horses  became  frightened  and  a 
point  several  rods  farther  west;  hence  the 
plaintiff  must  necessarily  rely  on  the  statu- 
tory signals.  We  think  the  question  of  his 
negligence,  both  In  this  respect  and  in  respect 
to  his  attempt  to  control  his  horses  after  they 
became  frightened,  was  for  the  Jury.  Al- 
though the  appellant  does  not  mention  the 
matter  in  Its  brief  of  points,  It  argues  that 
the  Issue  of  excessive  speed  shonid  not  have 
been  submitted  to  the  Jury,  and  that  the 
court  erred  In  Instructing  on  the  subject  of 


the  defendant's  negligence  aside  from  the 
failure  to  give  the  statutory  signals.  We  do 
not  propose  to  notice  these  matters  further 
than  to  say  that,  while  the  plaintiff's  plead- 
ing is  not  as  clear  as  it  might  be  made,  we 
still  think  it  fairly  admits  the  construction 
given  it  by  the  trial  court 

We  find  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 


McELDON  T.  DREW. 

(Supreme  Court  of  Iowa.     May  10,  1911.) 
Appeal  and  Bbbob  (S  977*)— Review— Obdkb 

Grantino  New  Tbial. 

An  order  granting  a  new  trial  in  an  action 
at  law  will  not  be  interfered  with  by  the  Su- 
preme Court,  except  for  manifest  abuse  of  dis- 
cretion. 

[Ed.  Nota— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3860;   Dec.  Dig.  f  977.*] 

Appeal  from  District  Court,  Linn  Coun- 
ty;   Milo  P.  Smith,  Judge 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  On  trial  to  Jury,  a  verdict 
was  returned  for  the  defendant  Verdict 
set  aside,  and  new  trial  ordered,  on  mo- 
tion of  plaintiff,  and  defendant  appeals. 
Affirmed. 

Redmond  &  Stewart,  for  appellant  Lew- 
is Helns  and  C.  G.  Watkins,  for  appellee. 

PER  CURIAM.  It  is  a  very  famUlar 
rule  that  an  order  for  new  trial  of  an  ac- 
tion at  law  will  not  be  Interfered  with  by 
this  court  except  upon  showing  of  mani- 
fest abuse  of  discretion  In  granting  it  An 
examination  of  the  record  In  this  case  sat- 
isfies us  that  no  such  showing  is  here  made, 
and  that  the  order  appealed  from  is  with- 
out reversible  error.  As  the  case  must  t>e 
retried,  it  is  inadvisable  to  outer  upon  any 
discussion  of  the  disputed  facts;  and  the 
law,  'so  far  as  It  affects  this  appeal,  is  too 
well  settled  to  Justify  citation  of  authorities. 

Affirmed. 


LATTA  v.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  Iowa.     May  6,  1911.) 

1.  Railroads  (S  444*)-JPboceedinos  fob  As- 
sessment—Adequate  Dauaoeb— Statutes 
—Notice. 

A  notice  by  the  owner  of  live  stock  killed 
upon  a  railroad  right  of  way,  which  recited 
that  the  owner  on  his  oath  states  that  "on  the 
14th  day  of  July  a  steer  of  the  value  of  $33 
twlonging  to  me  was  killed  by  an  eoKiae  or 
train  of  the  railroad  company,  and  which  was 
served  by  the  owner  upon  a  station  agent  with- 
in the  county  where  the  accident  occurred,  was 
under  Code,  |  2055,  providing  that,  if  a  rail- 
road company  fails  to  pay  damages  for  killing 
stock  within  30  days  after  notice  in  writing 
that  an  injnry  has  occurred,  accompanied  by 
an  affidavit  thereof  served  upon  any  ticket 
agent  employed  In  the  connty  where  the  injury 
occurred,  the  owner  shall  l>e  entitled  to  recover ' 
double  damages,  sufficient  to  entitle  the  owner 
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to  recover  double  damagies,  for  the  notice  in 
qaestion  put  the  railroad  company  on  inquiry 
and  its  failure  to  specifjr  the  county  in  which 
the  injury  occurred  was  immaterial,  being  good 
only  in  the  county  where  the  accident  occurred. 
[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1622;    Dec.  Dig.  |  444.*] 

2.  Appeal  and  Erbob  (|  1051*)— Review— 
Habmless  Erbob  —  Admission  or  Evi- 
dence. 

The  owner  of  cattle  killed  by  a  railroad 
company  set  out  in  his  pleadings  certain  no- 
tices served  by  him  upon  the  railroad  company, 
which,  among  other  things,  recited  that,  I 
called  the  attention  of  the  section  foreman  to 
the  matter  at  the  time."  The  defendant  did 
not  deny  any  of  the  allegations  of  such  notices 
or  of  the  exhibits  set  out  in  the  petition,  nor 
assail  them  as  containinp;  improper  matter. 
Held,  that  the  admission  m  evidence  of  those 
notices  was  harmless,  for,  under  the  pleadings, 
the  plaintiff  was  entitled  to  the  benefit  of  any 
of  his  undenied  allegations. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4161-1170;  Dec.  Dig.  S 
1051.»1 

3.  Railroads  (I  442*)— Operation  —  Injury 
TO   Animals   on   Tracks— Evidence —Ao- 

UIBSIBIUTY. 

In  an  action  against  a  railroad  company 
for  the  death  of  certain  cattle,  evidence  that 
the  plaintiff  on  several  occasions  before  the  in- 
juries in  question  notified  the  defendant's  fore- 
man of  the  defective  condition  of  the  right  of 
way  fence  along  his  farm  was  admissible  to 
prove  that  the  defendant  had  actual  or  con- 
structive notice  of  the  defects. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1600;   Dec.  Dig.  i  442.*] 

4.  Railroads  (S  441*)— Operation  —  Injubt 
TO  Animals  on  Track— Burden  of  Proof. 

To  hold  a  railroad  company  liable  for  in- 
juries to  stoclc  getting  upon  the  right  of  way 
because  of  a  defective  fence,  the  plaintiff  must 
show  that  the  railroad  failed  to  repair  '  the 
fence  within  a  reasonable  time  after  it  became 
defective. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1575-1595;   Dec.  Dig.  i  441.*] 

5.  Tbial  (f  296*)— E2RB0B  in  Instructions 
Cured  bt  Othebs. 

In  an  action  against  a  railroad  for  killing 
animals  on  its  tracks,  the  error  in  an  instruc- 
tion that,  if  the  owner  showed  that  his  cattle 
escaped  on  the  right  of  way  and  were  there 
killed,  the  defendant  would  be  liable  unless  the 
injury  was  not  caused  by  its  failure  to  main- 
tain a  lawful  right  of  way  fence,  the  error  was 
not  cured  by  subsequent  iustructions  that,  if 
the  fence  was  originally  such  as  required  by 
law.  there  would  be  no  liability,  unless  the  de- 
fective condition  had  existed  long  enough  for 
the  defendant  to  have  known  of  it,  and  had  it 
repaired,  and  that,  unless  it  was  shown  that 
tbe  cattle  escaped  at  some  place  where  the 
fence  failed  to  comply  with  the  law,  there  could 
be  no  recovery. 

[M.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  705-713,  715,  716,  718;  Dec  Dig.  t 
296.*] 

Appeal  from  District  Court,  Harrison  Coun- 
ty; W.  R.  Qreen,  Judge. 

This  is  an  action  for  double  damages  for 
the  killing  of  stock  upon  defendant's  right  of 
way.  There  was  a  verdict  for  plaintiff,  and 
defradant  has  appealed.    Reversed. 

S.  H.  Cochran  and  Kelleher  &  O'Connor, 
'for  appellant  Roadifer  &  Arthur,  for  ap- 
pellee. 


BVAN8,  J.  The  petition  was  in  four 
counts.  The  first  count  claimed  for  the  kill- 
ing of  a' hog  in  February,  1900;  the  second 
for  the  killing  of  a  two  year  old  steer  in  Au- 
gust, 1908 ;  the  third  for  the  killing  of  three 
two  year  old  steers  in  July,  1909.  The  fourth 
for  the  killing  of  one  two  year  old  steer  July 
14, 1909.  On  the  second  count  the  Jury  found 
for  the  defendant  On  the  first,  third,  and 
fourth  counts  it  found  for  the  plaintiff.  The 
defendant  Is  satisfied  with  the  finding  on 
the  first  count,  and  asks  no  relief  therefrom. 
The  plaintiff  has  not  appealed  from  the  ad- 
verse finding  on  tbe  second  count  The  ques- 
tlons  before  us,  therefore,  relate  only  to  tlie 
third  and  fourth  counts.  On  these  counts 
the  Jury  allowed  double  damages. 

[1]  1.  One  of  the  questions  presented  for 
our  consideration  is  whether  the  plaintiff 
sufficiently  complied  with  the  provisions  of 
section  2055  of  the  Code  to  entitle  him  to 
double  damages.  On  the  17th  day  of  July, 
1909,  the  plaintiff  caused  to  be  served  upon 
a  station  agent  of  the  defendant  in  Harri- 
son county  where  the  loss  occurred  the  fol- 
lowing notice  in  writing,  which  was  duly  ver- 
ified: "I,  J.  H.  Latta,  being  duly  sworn  on 
oath,  state  that  ofa  the  night  of  the  14th  day 
of  July,  1909,  one  two  year  old  steer  belong- 
ing to  me  was  killed  by  an  engine  or  train 
of  the  Illinois  Central  Railroad  Company  on 
the  right  of  way  of  said  company.  The  val- 
ue of  the  steer  was  |33.00.  I  called  the  at- 
tention of  tbe  section  foreman  to  the  matter 
at  the  time.  I  hereby  make  claim  for  tbe 
sum  of  $33.00  as  damages  by  reason  of  the 
loss  of  said  steer.  J.  H.  Latta."  On  the 
7th  day  of  July,  1909,  a  notice,  tbe  same  In 
form,  was  served  in  the  same  manner,  where- 
by the  plaintiff  claimed  damages  for  the  loss 
of  three  steers  killed  on  the  day  preceding. 
It  Is  urged  upon  us  that  this  form  of  notice 
is  Insufficient,  because  It  fails  to  state  the 
time,  place,  or  circumstances  of  the  killing, 
and  because  it  fails  to  state  that  the  stock 
was  killed  in  Harrison  county.  Section  2055 
of  the  Code  so  far  as  applicable  at  this  point 
Is  as  follows:  "  •  •  •  If  such  corpora- 
tion fall  or  neglect  to  pay  such  damages 
within  thirty  days  after  notice  in  writing 
that  a  loss  or  Injury  has  occurred,  accom- 
panied by  an  affidavit  thereof  served  upon 
any  officer,  or  station,  or  ticket  agent  em- 
ployed by  said  corporation  In  the  county 
where  such  loss  or  Injury  occurred,  such  own- 
er shall  be  entitled  to  recover  from  the  cor- 
poration double  the  amount  of  damages  ac- 
tually sustained  by  him."  By  comimrlson  of 
the  notice  with  the  statute,  It  will  be  otnerr- 
ed  that  the  notice  is  quite  a  literal  compli- 
ance with  the  statute.  The  statute  does  not 
require  the  notice  to  deal  in  details.  These 
can  be  ascertained  by  inquiry.  In  this  re- 
spect this  statute  differs  in  form  from  para- 
graph 1  of  section  3447  relating  to  claims 
for  damages    from    municipal    corporations. 
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This  section  does  require  that  a  written  no- 
tice Terifled  by  afladavlt  shall  be  given  iu  tbe 
county  where  the  loss  occurred.  It  is  urged 
by  defendant  that  the  notice  should  contain 
suGScient  specification  to  enable  the  defend- 
ant to  investigate  the  facts  pertaining  to  the 
loss.  We  cannot  say  as  a  matter  of  law  that 
a  notice  in  the  above  form  is  not  sufficient 
to  enable  the  defendant  to  make  the  investi- 
gation. It  was  clearly  within  the  province 
of  the  Legislature  to  determine  what  would 
be  a  fairly  sufficient  requirement  for  such  a 
notice.  We  are  impressed,  also,  with  the 
practical  sufficiency  of  the  form  of  the  no- 
tice as  above  given.  It  did,  in  fact,  result 
in  an  immediate  investigation  by  the  section 
foreman  of  the  defendant  upon  tbe  ground. 
As  a  witness  for  defendant,  he  has  given  a 
full  and  detailed  description  of  all  that  was 
apparent  at  tbe  place  of  the  accident  imme- 
diately thereafter.  The  question  now  under 
consideration  was  before  tbe  court  in  Mund- 
henk  v.  C,  R.  I.  &  P.  R.  R.  Co.,  87  Iowa, 
718,  11  N.  W.  656.  In  that  case  the  notice 
was  held  to  be  a  sufficient  compliance  with 
the  statute.  It  is  pointed  out  by  appellant, 
however,  that  the  notice  in  that  case  did 
state  that  the  loss  occurred  "in  Marshall 
county,"  and  that  the  notices  under  consid- 
eration here  failed  In  that  respect.  The  no- 
tice under  consideration  did  not  state  that 
the  loss  occurred  in  Harrison  county.  Tbe 
statute  does  not  in  terms  require  such  state- 
ment. Unless  such  a  statement  Is  fairly  nec- 
essary to  give  effect  to  its  purpose,  we  would 
not  be  Justified  in  engrafting  upon  the  stat- 
ute such  a  requirement. 

If  the  notice  provided  for  by  section  2055 
could  be  effectively  served  upon  the  defend- 
ant in  any  county  within  the  state  other 
than  that  wherein  the  loss  occurred,  then 
there  would  be  force  to  the  argument  of  ap- 
pellant at  this  point  This  argument  is  that, 
80  far  as  appears  from  the  notice,  this  loss 
or  injury  might  have  occurred  in  any  coun- 
ty through  which  defendant's  line  of  rail- 
way passes,  and  that  the  defendant  ought, 
therefore,  to  have  its  attention  directed  at 
least  to  tbe  particular  county  where  the  loss 
occurred.  The  trouble  with  this  argument 
is  that  it  could  never  have  a  practical  ap- 
plication. The  statute  requires  the  notice  to 
lie  served  upon  some  agent  within  the  coun- 
ty where  the  loss  occurred.  A  notice  to  an 
agent  in  Harrison  county  of  a  loss  or  injury 
occurring  in  some  other  county  would  not 
be  effective  for  any  purpose,  even  though  the 
name  of  such  other  county  were  specified 
therein.  In  such  a  case  the  railroad  com- 
pany could  entirely  Ignore  the  notic&  A  no- 
tice to  an  agent  in  Harrison  county  could 
only  be  effective  as  relating  to  a  loss  occur- 
ring within  such  county.  In  such  a  case  the 
implication  that  the  loss  specified  occurred 
in  tbe  county  where  the  notice  was  given  Is 
so  prominent  and  strong  that  no  practical 
purpose  could  be  accomplished  by  requiring 
the  name  of  the  county  to  be  incorporated 


in  the  notice  itself.  To  so  hold  In  tbe  ab- 
sence of  express  statutory  requirement  would 
be  exceedingly  technical  and  would  quite  ig- 
nore tbe  practical  surroundings  of  the  par- 
ties. We  bold,  therefore,  that  tbe  notice  was 
a  sufficient  compliance  with  the  section  of 
the  statute  above  quoted. 

[2]  2.  On  the  trial  of  the  case  the  plain- 
tiff offered  and  Introduced  in  evidence  the 
verified  notices  which  have  been  discussed 
in  the  foregoing  paragraph.  The  defendant 
objected  to  and  moved  to  strike  the  follow- 
ing sentence  therein:  "I  called  tbe  atten- 
tion of  the  section  foreman  to  the  matter  at 
the  time."  It  Is  urged  that  this  statement 
was  not  required  by  any  provision  of  the 
statute,  and  that  it  was,  therefore,  incompe- 
tent, immaterial,  and  irrelevant  We  are 
disposed  to  concede  that  this  part  of  tbe  no- 
tice went  beyond  the  requirements  of  the 
statute,  and  that  the  statement  of  fact  con- 
tained therein  was  not  available  to  the  plain- 
tiff as  proof  of  such  fact.  It  is  not  appar- 
ent to  us,  however,  how  any  prejudice  could 
arise  therefrom.  Be  that  as  It  may,  the  ap- 
pellant Is  In  no  position  to  urge  the  objec- 
tion. The  plaintiff  not  only  alleged  a  veri- 
fied notice  as  a  basis  for  a  claim  for  double 
damages,  but  he  set  out  the  notices  them- 
selves as  exhibits  to  his  petition.  Defend- 
ant's answer  avoided  any  denial  of  the  al- 
legation of  such  notice  or  of  tbe  exhibits  set 
out  to  the  petition,  nor  did  it  assail  the  ex- 
hibits in  any  manner  as  containing  Improp- 
er matter.  In  this  state  of  the  pleadings  the 
plaintiff  had  no  occasion  to  Introduce  the 
notices  in  evidence  at  all.  In  tbe  submission 
of  the  case  he  was  entitled  to  the  benefit  of 
his  undented  allegations  and  exhibits.  The 
ruling  of  the  court  put  the  defendant  In  no 
worse  position  than  it  would  have  been  if 
the  plaintiff  had  rested  upon  the  state  of 
the  pleadings  at  that  point,  and  bad  made 
no  reference  to  his  exhibits  In  the  introduc- 
tion of  evidence. 

[3]  3.  The  plaintiff  testified  as  a  witness 
that  some  time  after  August,  1908,  he  no- 
tified the  defendant's  section  foreman  of  tbe 
condition  of  the  right  of  way  fence  on  his 
farm.  He  also  testified  that  in  May,  1000, 
he  had  a  similar  conversation  with  the  Sta- 
tion agent  at  Logan.  This  evidence  was  in- 
troduced over  successive  objections  by  de- 
fendant Tbe  special  objection  was  as  fol- 
lows: "On  tbe  sbowlng  that  is  made,  de- 
fendant moves  to  strike  tbe  testimony  of  the 
witness  respecting  the  notice  given  as  Imma* 
terial,  irrelevant,  and  Incompetent,  it  appear- 
ing that  sncfa  notice  was  given  subsequent 
to  the  time  of  the  injury  of  the  stock."  It 
was  incumbent  upon  the  plaintiff  to  prove 
notice  to  tbe  defendant,  actual  or  construc- 
tive, that  the  fence  was  out  of  repair.  The 
evidence  objected  to  was  admissible  for  that 
purpose  if  it  occurred  prior  to  the  alleged 
injury  of  the  stock.  It  did  occur  prior  to 
the  alleged  losses  on  July  6  and  14,  1800. 
There  was  no  error  at  this  point 
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[4]  4.  The  trial  court  gave  Instrnctlon  No. 
6,  as  follows:  "If  this  plaintiff  has  shown 
by  a  preponderance  of  the  evidence  that  he 
was  the  owner  of  any  cattle  which  It  is  al- 
leged in  the  petition  escaped  from  his  pas- 
ture onto  the  right  of  way  of  the  defendant, 
and  were  there  struck  and  killed  by  a  train 
operated  by  defendant,  then  the  defendant 
would  be  liable  for  the  damage  he  thereby 
sustained,  unless  the  defendant  has  shown 
that  the  destruction  of  plaintiff's  property 
was  not  caused  by  a  failure  on  its,  part  to 
maintain  the  fence  between  the  right  of  way 
and  plaintiff's  pasture  in  the  manner  requir- 
ed by  law."  It  was  an  undisputed  fact  in  the 
case  that  the  appellant  had  originally  con- 
structed a 'proper  right  of  way  fence.  The 
measure  of  appellant's  duty,  therefore,  was 
only  to  use  ordinary  and  reasonable  care  to 
maintain  the  same  and  to  keep  the  same  in 
repair.  In  such  a  case,  the  burden  was 
clearly  upon  the  plaintiff  to  show  negligence, 
In  that  the  defendant  company  had  failed  to 
repair  such  fence  within  a  reasonable  time 
after  it  became  defective;  that  Is  to  say, 
within  a  reasonable  time  after  notice,  actual 
or  constructive.  The  effect  of  the  instruc- 
tion above  quoted  was  to  cast  upon  the  de- 
fendant the  burden  of  proof  to  show  ab- 
sence of  negligence  and  to  relieve  the  plain- 
tiff of  such  burden.  This  very  point  was 
fully  considered  in  O'Mara  v.  Railway,  140 
Iowa,  190,  118  N.  W.  377.  The  holding 
therein  was  adverse  to  the  instruction  above 
quoted. 

[t]  It  is  urged  by  appellee,  however, 
that  such  error  was  cured  by  Instruc- 
tions 8  and  9.  It  is  said  that  instruction 
8  contained  the  following:  "If  the  fence 
was  originally  constructed  In  the  manner 
required  by  statute  then,  even  though  it  did 
become  defective  in  this  respect,  there  could 
be  no  liability  unless  such  defective  con- 
dition bad  existed  long  enough  that  the  de- 
fendant in  the  exercise  of  reasonable  care 
ought  to  have  Imown  thereof,  and  had  the 
same  repaired  prior  to  the  time  the  cattle 
escaped,  if  they  did  so  escape."  It  Is  said 
that  the  above  is  sufficient  to  cure  the  error 
in  Instruction  6.  It  cures  it  only  to  the  ex- 
tent that  it  contradicts  it  If  we  say  that 
instruction  8  put  the  burden  upon  the  plain- 
tiff to  prove  negligence,  it  is  nevertheless 
true  that  Instruction  6  put  the  burden  upon 
the  defendant  at  the  same  point  There  was 
no  ambiguity  In  instruction  6  in  this  respect 
which  might  be  deemed  cured  by  another 
proper  instruction.  Whether  the  Jury  fol- 
lowed one  or  the  other  must  be  a  matter  of 
mere  conjecture.  We  may  say  here,  also, 
that  instruction  8  as  above  quoted  is  taken 
by  us  from  appellee's  brief.  We  do  not  find 
It  in  this  form  in  the  abstract  The  clause, 
"there  could  be  no  liability,"  which  appears 
in  appellee's  brief,  appears  in  the  abstract 


as  "there  could  be  liability."  The  omission 
of  the  word  "no"  before  the  word  "aiabUIty" 
is  perhaps  a  mere  clerical  error  and  over- 
sight If  it  occurred  In  the  instruction  as 
actually  given  to  the  Jury,  It  tended  to  em- 
phasize instruction  No.  6.  If  it  occurred 
only  in  the  printed  abstract,  the  error  ought 
to  have  been  discovered  before  submission  to 
us.  While  it  is  apparent  to  us  that  It  was 
a  manifest  error,  we  have  no  way  of  deter- 
mining when  it  came  Into  the  record.  Appel- 
lee also  urges  that  the  error  in  instruction 
6  was  cured  by  the  following  in  instruction 
9:  "Unless  It  is  shown  that  the  cattle  es- 
caped at  some  place  where  the  fence  failed 
to  comply  with  the  law  there  can  be  no  re- 
covery by  reason  thereof."  Neither  does  this 
clause  cure  the  error  Except  so  far  as  It 
contradicts  It  It  is  to  be  noted,  also,  that 
this  sentence  of  itself  would  fall  far  short  of 
stating  the  basis  of  defendant's  liability.  Ac^ 
cording  to  this  instruction,  the  defendant 
would  be  liable  to  the  plaintiff,  regardless  of 
its  own  negligence,  provided  only  that  the 
"fence  failed  to  comply  with  the  law"  at  the 
particular  time  when  the  cattle  escaped 
through  It  We  see  no  escape  from  the  con- 
clusion that  a  new  trial  must  be  ordered  be- 
cause of  error  in  the  sixth  Instruction. 

The  Judgment  below  is  therefore  reversed. 

Reversed. 


STATE  v.  liEEK. 
(Supreme  Court  of  Iowa.     May  6,  1811.) 

1.  Adulisbt   a  14*)— EvinBNCB— Sdfficiem- 

CT. 

Evidence  held  8u£Sclent  to  prove  adulterv. 
[Ed.    Note.— For   other    cases,    see    Adalterr. 
Cent  Dig.  U  27,  81-33;   Dec  Dig.  {  14.*] 

2.  Adultebt  (J  14*)— BvinENCE— ScrFiciE.xcT. 

While  proof  of  inclination  and  opportunity 
is  not  sufficient  to  establish  the  crime  of  adoi- 
teiy,  it  may  be  established  by  proof  of  circnm- 
Btances  whidt  would  cause  a  reasonable  man  to 
believe  the  crime  was  committed. 

[Ed.    Note.— For   other   cases,   see    Adultery, 
Cent  Dig.  {{  27,  31-33;   Dec.  Dig.  {  14.*] 

3.  Cbiminal   Law    {§    814*)— lN8TBUcnoN»— 

StJPPOBT  IN  EVIDKNCK. 

Where  the  evidence  negatived  any  poasibili- 
ty  that  an  adulterous  intercourse  was  volan- 
tarily  engaged  in  by  the  female,  an  instruction 
that  to  convict  her  the  intercourse  must  have 
been  voluntary  was  unnecessary,  not  being  sup- 
ported by  the  evidence. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  {  1970  ;   Dec.  Dig.  {  814.*] 

4.  CanfiNAL  Law  ({  372*)— Evidencb— Othkb 
Offenses. 

In  a  prosecution  for  adultery  committed  in 
one  state,  evidence  that  the  same  parties  Bubfie>- 
quently  and  as  a  continuation  of  the  first  inter- 
course lived  in  adultery  in  another  state  is  ad- 
missible, being  a  continuous  coarse  of  illicit  con- 
duct tending  to  corroborate  oUier  evidence  that 
the  crime  was  committed. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  K  833,  834 ;   Dec  Dig.  |  372.*! 
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R.  ADTn.TXBT  (I  16*>— PsnnciiTABT  Pboceed- 

IHO— ETIDEIfCB. 

In  a  prosecution  for  adnltery,  the  question 
whether  the  defendant's  wife  voluntarily  insti- 
tuted the  prosecution  h(M  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Dec  Dig.  f  16.*) 

6.  ADULTBBT  (I  4*)— PSELIMINABT  PbOCEED- 
IN08. 

The  fact  that  defendant's  wife,  who  insti- 
tuted a  prosecution  for  adultery,  subsequently 
relents  does  not  require  a  dismissal  of  the  case. 
[Ed.    Note. — For   other   cases,    see   Adultery, 
Cent.  Dig.  f  0;  Dee.  Dig.  f  4.*] 

7.  WiTNBSSBS  (I  217*)— PKiTitBOED  Comnjwi- 

OATIONS  —  PEBBONS      BNTITI.ED      TO      ASSKBT 

Pbivileoe. 

Defendant  in  a  criminal  prosecution  cannot 
claim  that  communications  made  by  the  prose- 
cuting witness  to  the  county  attorney  are  priv- 
ileged as  to  her,  ai  the  was  not  a  party  to  the 
communication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  780;  Dec.  Dig.  {  217.*] 

8.  WiTNESSBS  (J  216*)— Pbivileoed  Communi- 
cations. 

In  an  adultery  case  testimony  of  a  county 
attorney  as  to  the  filing  of  the  information  by 
the  defendant's  wife  is  not  testimony  of  a  privi- 
leged nature. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  779;    Dec.  Dig.  {  216.»] 

9.  Cbiminal  Law  (J  730*)— ApmcaIt-Habm- 
LE8S  Ebbob. 

Where  the  county  attorney  was  prevented 
on  the  defendant's  objection  from  going  into  the 
matters  not  pertinent  to  the  case,  his  attempt 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  i  1683;   Dec  Dig.  {  730.*] 

10.  Criminal    Law    (I   600*)- Tbial— Abqu- 

MXNTB   OF  COUNSEI^— DiSCBETION. 

It  is  within  the  discretion  of  the  trial  court 
to  determine  whether  in  the  state's  closing  ar^ 
gument  there  was  any  presentation  of  points, 
not  referred  to  in  the  state's  opening  argument, 
or  that  of  the  defense,  to  require  a  reply  by  the 
defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1655,  1650;  Dec  Dig.  f 
689.*] 

11.  Criminai.  Law  (f  1171*)— Appeal— Habm- 
LES8  Ebbob. 

Misconduct  by  a  county  attorney  does  not 
constitute  reversible  error,  unless  harmful. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  U  3126,  3127;  Dec  Dig.  { 
1171.*] 

12.  Criminal  Law  ({  723*)  —  Trial  —  Abou- 
MENTs  of  Counsel. 

Heferences  to  religious  and  fraternal  or- 
ganizations by  a  county  attorney,  in  arguing  an 
adnltenr  case,  when  made  to  appeal  to  the  senti- 
ment of  the  jurors,  are  improper. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  1676;   Dec.  Dig.  i  723.*] 

13.  Cbiminal  IiAw  (J  1171*)— Appeal— Pbes- 
ENTATioN  OF  Grounds  of  Review  in 
Court  Below. 

Improper  argument  of  county  attorney,  not 
shown  to  have  affected  the  jury,  and  not  made 
a  ground  for  new  trial,  is  not  ground  for  a  re- 
versal. 

[E5d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3126,  8127;  Dec  Dig.  { 
U71,*) 

Appeal  from  District  Court,  Oreene  Coun- 
ty;  F.  M.  Powers,  Judge. 


This  is  a  prosecution  for  adnltery.  There 
was  a  verdict  for  the  state,  and,  from  Judg- 
ment of  conviction,  the  defendant  appeals. 
Ai&rmed. 

J.  A  Oallaher  and  E.  O.  Graham,  for 
appellant  H.  W.  Byers,  Atty.  Gen,,  and  &. 
O.  Howard,  Co.  Atty.,  for  the  State. 

McCLAIN,  J.  [1]  During  the  year  1907, 
defendant  was  In  the  employ  of  Thos.  E. 
Mason,  a  photographer,  and  during  at  least 
a  portion  of  the  time  she  lived  in  the  borne 
of  Mason  and  his  wife.  The  evidence  tend- 
ed to  show  that  during  the  month  of  July  of 
that  year,  on  three  occasions,  there  were  acts 
of  undue  familiarity  in  the  relations  of  de- 
fendant to  Mason;  that  is,  acts  which  are 
generally  understood  to  indicate  an  Inclina- 
tion to  unchastity  as  between  a  married  man 
and  a  woman  not  his  wife.  There  was  also 
specific  evidence  given  by  a  daughter  of  Ma- 
son, then  about  11  years  old,  that  on  a  spe- 
cific Sunday  In  July  while  her  mother  was 
away  from  home  visiting  relatives  and  de- 
fendant was  staying  at  the  house,  defendant 
asked  Mason  to  go  upstairs  with  her,  and 
that  when  the  little  girl  afterward  sought 
the  room  upstairs  in  which  she  and  the  de- 
fendant usually  slept  she  found  the  door 
locked,  and  on  being  admitted  after  a  few 
miniites  found  defendant  and  Mason  in  the 
room,  the  one  sitting  on  the  bed,  the  other 
on  a  cliair.  In  February,  1008,  Mason  left 
home  and  about  two  weeks  later  the  defend- 
ant also  disappeared.  About  two  years  later 
they  were  found  living  together  as  husband 
and  wife  in  Oklahoma,  under  the  name  of 
Thomas,  where  defendant  admitted  that  she 
bad  been  with  Mason  In  Kansas  before  they 
moved  to  Oklahoma,  and  that  she  liad  had 
a  child  which  survived  but  a  short  time, 
which  would  have  been  of  such  age  that  it 
might  have  been  conceived  about  the  time  of 
the  Improper  relations  above  referred  to  at 
Mason's  home. 

[2]  1.  The  sufficiency  of  the  evidence  to 
support  the  verdict  finding  the  defendant 
guilty  of  adultery  with  Mason,  committed  at 
his  home  in  Greene  county  during  July,  1907, 
cannot  be  seriously  questioned.  It  Is  said 
for  appellant  that  proof  of  the  inclination 
and  opportunity  Is  not  sufllclent  to  establish 
the  fact  of  criminai  intercourse.  As  a  rule 
of  law,  this  is  a  correct  statement;  but  the 
crime  may  be  proven  by  circumstances  such 
as  would  lead  a  reasonable  man  to  believe 
that  the  offense  had  been  committed.  State 
V.  Thompson,  133  Iowa,  741,  111  N.  W.  319; 
State  V.  Schaedler,  116  Iowa,  488,  90  N.  W. 
91;  State  v.  More,  115  Iowa,  178,  88  N.  W. 
322;  State  v.  Ean,  90  Iowa,  634,  68  N.  W. 
808.  In  this  case  there  was  not  only  proof 
of  inclination  and  general  opitortnnity,  but 
also  of  the  circumstance  that  the  parties  had 
voluntarily  secluded  themselves  on  an  ap- 
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propriate  occasion  In  a  bedroom,  the  door  of 
wbicli  was  locked.  Surely  there  could  be  no 
more  cogent  circumstantial  evidence  of  the 
commission  of  the  act,  short  of  proof  that 
they  had  been  seen  In  Its  actual  commission. 

[3]  In  this  connection  the  complaint  of  the 
appellant  that  the  court  did  not  instruct  the 
Jury  as  to  the  necessity  of  proof  that  the 
act  of  intercourse,  If  any  committed  as  al- 
leged, was  voluntary  on  the  part  of  the  de- 
fendant may  be  disi)osed  of  with  the  sug- 
gestion that  the  evidence  tending  to  show 
criminal  intercourse  in, Itself  negatived  any 
possibility  of  a  finding  by  the  Jury  that  such 
intercourse  was  on  defendant's  part  involun- 
tary. There  was  no  occasion  for  specific  in- 
struction on  this  point,  and  if  such  request 
had  been  made  it  might  properly  have  been 
refused  on  the  ground  that  there  was  no  evi- 
dence to  support  it 

[4]  2.  Errors  are  assigned  in  the  action  of 
the  court  In  admitting  evidence  of  the  rela- 
tions of  the  defendant  and  Mason  in  Okla- 
homa, and  in  allowing  the  jury  to  consider 
testimony  as  to  such  relations  in  determin- 
ing whether  defendant  was  guilty  of  the 
crime  charged  to  have  been  committed  in 
Greene  county.  It  is  well  settled  that  sub- 
sequent relations  of  the  parties  charged  with 
adultery  may  be  proven,  as  tending  to  cor- 
roborate' other  evidence  that  the  crime  was 
committed,  if  the  subsequent  Improper  rela- 
tions appear  to  have  been  part  of  a  continu- 
ous course  of  illicit  conduct  Such  evidence 
is  competent,  as  tending  to  show  the  disposi- 
tion of  the  parties  at  the  time  when  the 
crime  Is  charged  to  have  been  committed. 
State  v.  More,  115  Iowa,  178,  88  N.  W.  322, 
and  cases  there  cited.  -The  evidence  already 
referred  to  was  amply  sufficient,  in  our  Judg- 
ment, to  Justify  the  admission  and  consid- 
eration of  such  evidences  The  circumstances 
proven  would  tend  to  show  continuous  illicit 
relations,  commencing  prior  to  the  date  of 
the  crime  charged. 

[t]  3.  It  is  further  contended  for  appel- 
lant that  there  was  not  sufficient  evidoice  to 
Justify  the  court  in  submitting  to  the  Jury 
the  question  whether  the  prosecution  was 
commenced  by  Mason's  wife.  It  appears  that 
she  filed  information  before  a  Justice  of  the 
peace,  charging  Mason  and  the  defendant 
with  the  crime,  and  that  a  warrant  of  ar- 
rest was  issued  which  was  never  served,  the 
proceeding  before  the  Justice  of  the  peace 
being  subsequently  dismissed ;  and  Mrs.  Ma- 
son, after  a  consultation  with  the  county  at- 
torney, voluntarily  appeared  before  the  grand 
Jury  and  gave  testimony  on  which  both  Ma- 
son and  the  defendant  were  indicted,  with 
the  result  that  they  were  arrested  in  Okla- 
homa and  brought  to  Greene  county  for  trial. 
MFd.  Mason,  testifying  as  a  witness  on  the 
trial  of  the  defendant,  stated  that  she  had 
no  desire  to  prosecute  either  of  the  parties, 
but  went  before  the  grand  Jury  for  the  pur- 
pose of  securing  the  return  of  her  husband 


to  her.  Under  these  circomstances  it  was 
clearly  a  matter  to  be  determined  by  the 
Jury,  in  the  light  of  Mrs.  Mason's  actions, 
as  well  as  of  her  testimony,  whether  she  had 
in  fact  voluntarily  instituted  the  prosecution. 

[I]  The  fact  that  she  subsequently  relent- 
ed and  desired  ttiat  defendant  should  not  be 
convicted  would  not  require  the  dismissal  of 
the  case  as  to  defendant,  if  it  had  been  prop- 
erly instituted  on  her  complaint  It  is  suf- 
ficient that  the  fact  of  institution  of  the  suit 
on  the  wife's  complaint  is  established  by  a 
preponderance  of  the  evidence.  State  v. 
Athey,  133  Iowa,  382,  108  N.  W.  224;  State 
V.  Harmann,  135  Iowa,  167,  112  N.  W.  632. 

[J,  I]  4.  The  county  attorney  who  luid 
charge  of  the  prosecution  at  tiie  time  the 
case  was  Investigated  by  the  grand  Jnry  tes- 
tified with  reference  to  the  previous  filing  of 
the  information  before  the  Justice  of  the 
peace,  and  it  was  objected  tliat  his  testimo- 
ny related  to  a  privileged  communication  as 
between  him  and  the  prosecuting  witness. 
The  record  does  not  seem  to  be  such  as  to 
justify  a  discussion  of  the  question  whether 
such  communications  are  privileged,  for  in 
the  first  place  defendant  is  not  entitled  to 
raise  the  question  of  privilege,  inasmuch  as 
she  was  not  a  party  in  any  way  to  the  com- 
munication (4  Wigmore,  Evidence,  f  2321), 
and  in  the  second  place  the  testimony  of  the 
county  attorney  did  not  relate  to  any  com- 
munication, but  4>nly  to  the  fact  of  the  filing 
of  the  information,  which  the  state  was  al- 
lowed to  prove,  as  bearing  on  the  question 
whether  the  prosecution  was  voluntarily  com- 
menced. 

[9]  6.  Much  is  said  in  the  argument  for 
appellant  relating  to  alleged  misconduct  of 
the  county  attorney  in  presenting  the  case  to 
the  Jury  in  his  opening  statement  and  clos- 
ing argument  As  to  tlie  opening  statement, 
it  is  sufficient  to  say  that  the  attorney  was, 
on  defendant's  objection,  prevented  from  go- 
ing into  a  matter  which  was  not  pertinent 
to  the  case,  and  no  prejudice  could  have  re> 
suited  from  his  attempt  to  do  so. 

[1 0]  Defendant's  counsel  asked  to  have  the 
opportunity  to  reply  to  some  statements  made 
by  the  county  attorn^  in  the  closing  argu- 
ment We  think  it  was  entirely  within  tlie 
discretion  of  the  court  under  the  circum- 
stances, to  determine  whether  there  had  been 
any  presentation  of  points  not  sufficiently  re- 
ferred to  in  the  county  attorney's  opening 
argument,  or  in  the  argument  of  defendant's 
counsel,  to  require  a  reply  for  defendant 
We  have  not  before  us,  of  course,  the  entire 
subject-matter  of  tlie  arguments  which  had 
been  made  to  the  Jury,  and  we  are  not  Jus- 
tified in  assuming,  in  accordance  with  appel- 
lant's  contention,  that  particular  matters  re- 
ferred to  In  the  county  attorney's  closing  ar- 
gument had  not  I>een  previously  commented 
upon.  Matters  of  tills  kind  are  so  Itngdj  in 
the  discretion  of  the  trial  Judge  that  w» 
would  not  be  Justified  in  interfering  with  his 
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ruling  denying  further  argument,  in  tbe  ab- 
sence of  a  clear  showing  of  an  abuse  of  dis- 
cretion, such  as  this  record  does  not  present 

[11]  Various  objectlonB  were  Interposed  by 
defendant's  counsel  from  time  to  time  dur- 
ing the  county  attorney's  closing  argument 
with  reference  to  statements  therein  made 
not  being  in  accordance  with  the  evidence, 
but  there  -is  no  complaint  as  to  the  rulings 
of  the  court  on  these  objections,  and  no  in- 
dication ^at  the  county  attorney  was  not 
Ik^t  within  proper  limits.  It  must  be  borne 
in  mind  that  the  county  attorney  is  not  the 
court,  and  that  impropriety  of  conduct  on 
his  part  does  not  constitute  in  itself  reversi- 
ble error.  It  is  only  when  the  misconduct 
complained  of  is  such  as  to  indicate,  under 
the  record,  improper  considerations  being 
presented  to  the  Jury  which,  in  view  of  the 
record,  were  likely  to  Influence  their  action 
that  a  new  trial  on  the  ground  of  misconduct 
alone,  trlthout  erroneous  ruling  on  the  part 
of  the  court,  should  be  granted. 

[12]  One  statement  of  the  county  attorney 
in  bis  closing  argument  should  perhaps  re- 
ceive specific  mention.  Without  any  appar- 
ent occasion  for  doing  so,  he  said:  "I  am 
glad,  since  I  came  into  the  trial  of  this  case, 
more  than  ever,  ttiat  I  l)elong  to  an  organiza- 
tion that  wears  three  links,  because  I  would 
also  be  proud  if  I  were  a  member  of  the 
Catholic  Church.  *  *  •  They  stand  for 
morals  and  morality  and  welfare  of  the  com- 
munity at  large."  So  far  as  the  county  at- 
torney attempted  in  this  way  to  appeal  to 
any  particular  sentiment  on  the  part  of  the 
members  of  some  fraternal  organization  or 
of  some  particular  church,  his  conduct  was 
reprehensible.  It  was  not  only  wholly  un- 
professional and  on  that  ground  subject  to 
severe  condemnation,  but  it  was  wholly  In- 
consistent with  his  proper  attitude  as  attor- 
ney of  the  state  in  a  criminal  prosecution. 
County  attorneys  should  have  no  other  inter- 
est than  tliat  of  assisting  in  the  administra- 
tion of  Justice.  Their  duties  involve  the 
prosecution  of  those  reasonably  believed  to 
be  guilty  of  crime  and  the  conviction  of  de- 
fendants who  are  put  on  trial,  providing 
such  convictions  can  be   properly  secured. 

[IS]  But  the  record  l>efore  us  does  not  in 
any  way  Indicate  that  the  verdict  was  the 
result  of  any  improper  arguments  addressed 
to  the  Jury.  And  the  court  was  not  asked 
to  grant  a  new  trial  on  account  of  any  prej- 
udice or  improper  influence  due  to  this  par- 
ticular part  of  the  argument  of  the  coonty 
attorney. 

6.  The  overruling  of  defendant's  challenge 
to  a  Juror  for  cause  is  also  assigned  as  er- 
ror, but  the  record  shows  no  abuse  of  dis- 
cretion on  the  part  of  the  court  in  holding 
that  he  was  competent,  within  the  principles 
of  qualification  of  Jurors  so  often  announced, 
that  no  citation  of  authorities  is  called  for. 

The  Judgment  is  afi&rmed. 


STATE  V.  BRANDENBERGE2R. 
(Sopteme  Court  of  Iowa.    May  2,  1911.) 

1.  WrtNESSBs  ({  277»)— Cboss-Examination— 
AOCUSEO  Pebsons. 

An  accused  person  testifying  in  bis  own 
behalf  stands  upon  the  same  footing  as  any 
otlier  witness  as  to  cross-examination  concern- 
ing his  memory,  history,  motives,  or  matters  af- 
fecting his  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i§  979-984 ;    Dec.  Dig.  {  277.»J 

2.  Witnesses  (§  277*)— Cboss-Bxaminatiow— 
Accused  Persons— Judicial  Discretion. 

Where  one  accused  of  murder  testified  in  his 
own  behalf,  it  was  not  an  abuse  of  discretion  to 
permit  him  to  be  asked  on  cross-examination 
concerning  his  marriage  in  a  foreign  country 
several  years  previously,  as  to  whom  he  lived 
with  during  certain  years,  whether  a  former  un- 
divorced  wife  was  alive  while  he  was  living  with 
another,  etc. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §1079-084;   Dec  Dig.  f  277.*] 

3.  Chimin Ai,  Law  (§  825*)  —  Instkuctions — 
Duty  to  Submit. 

While  the  instructions  in  a  criminal  case 
must  fairly  present  the  issues,  the  court  need 
not  on  its  own  motion  instruct  upon  every  mat- 
ter arising,  and,  where  the  instructions  are  cor- 
rect as  far  as  they  go,  accused  should  request 
any  further  instructions  desired. 

[Dd.  Note.— For  other  casea,  aee  Criminal 
Law,  Cent.  Dig.  S  2005 ;   Dec.  Dig.  {  825.»] 

4.  Cbiminal  Law  (|  1038*)  —  RJtviBw  —  In- 
structions. 

Ordinarily  a  conviction  will  not  be  reversed 
for  faiiare  to  give  instructions  not  asked,  unless 
deprivation  of  a  fair  trial  appears. 

[HM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2040 ;   Dec.  Dig.  |  103S.*] 

5.  Cbdiinai.   Law    (|   824*)— Iwstructiors— 
Good  Cbabacteb. 

It  was  not  reversible  error  to  omit  an  In- 
stmction  respecting  accused's  previous  good 
character  where  no  such  instruction  was  re- 
'quested. 

[Ed.  Note.— For  other  casfs,  see  Criminal 
Law.  Cent  Dig.  Sf  1996-2004;  Dec.  Dig.  | 
824.*] 

8.  Homicide    (8    253*)— Mubdeb— Bvidkncb- 

sufficienct.  ,        ^ 

Bividenre   held  to  sustain  a  conviction  of 

mnrder  in  the  first  degree. 
[Ed.   Note.— For  other  cases,  see   Homicide, 

Cent  Dig.  H  523-«32 :  Dec  Dig.  |  263.*] 

7.  HOMICIDB  (I  27*)  —  KKSPOKBIBlLlTr  — PaB- 
8I0N. 

One  is  responsible  for  a  homicide  commit- 
ted in  a  passion  or  spirit  of  revenge  resulting 
from  real  or  fancied  injury  if  he  had  a  ration- 
al intellect  or  sound  mmd. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  43%,  44 ;  Dec.  Dig.  i  27.*] 

8.  Homicide  (|  237*)— Instbuctions— Uncon- 
sciousness. 

Where,  in  a  mnrder  trial,  accused's  claimed 
unconsciousness  was  treated  as  equal  to  insan- 
ity, it  was  error  to  instruct  that  the  evidence  to 
establish  the  unconsciousness  must  be  conclu- 
sive. 

[Ed.    Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  f  COO;  Dec.  Dig.  |  287.*] 
0.  Words  and  Phrases— "Conclusive." 

"Conclusive"  means  decisive;   irrefutable. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  p.  1388.] 
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Appeal  from  District  Court,  Dubuque  Coun- 
ty;  Robert  Bonson,  Judge. 

Defendant  was  Indicted  for  the  crime  of 
murder  In  tbe  first  degree.  TJpon  trial  to  a 
Jury  be  was  convicted  of  tbe  offense  charged, 
and  bis  punishment  was  Imprisonment  for 
life  In  tbe  state  penitentiary.  He  appeals. 
Reversed. 

John  P.  Frantsen,  for  appellant.  George 
Cosson,  Atty.  Gen.,  and  John  Fletcher,  Asst. 
Atty.  Gen.,  for  the  State. 

DKEMER,  J.  Defendant  and  the  deceas- 
ed, Henry  Schranz,  were  bricklayer's  helpers, 
residing  together  In  tbe  city  of  Dubuque  for 
some  weeks  prior  to  tbe  27th  day  of  August, 
1009,  In  a  small  cottage  In  said  dty.  These 
parties  bad  known  each  other  for  many 
years,  bad  often  worked  together,  and  had 
had  several  quarrels  prior  to  the  one  which 
resulted  in  the  death  of  Schranz.  Defend- 
ant was  engaged  about  his  work  on  August 
27,  1909,  until  5  or  6  o'clock  in  tbe  evening, 
wben  he  went  to  tbe  cottage  where  he  and 
Schranz  resided.  Schranz  had  preceded  him, 
and  shortly  after  defendant's  arrival  -  there 
was  considerable  loud  talking  and  quarrel- 
ing between  the  men  a  short  time  before  6 
o'clock  in  the  evening.  They  were  seen  to 
come  out  of  tbe  house  shortly  thereafter  and 
went  back  again,  when  tbe  quarreling  was 
renewed.  It  Is  claimed  by  defendant  that 
the  deceased,  Schranz,  made  an  assault  up- 
on him,  and  choked  and  beat  him  to  such 
an  extent  as  to  cause  him  to  lose  conscious- 
ness; that,  wben  be  regained  control  of 
himself,  tbe  deceased  was  out  in  the  yard; 
and  that  defendant,  still  maddened  from  tbe 
beating  he  had  received,  and  without  realiz- 
ing tbe  consequences  of  his  act,  took  a 
loaded  shotgun  from  tbe  bouse,  went  out 
into  the  yard,  and  fired  two  shots  in  rapid 
succession  at  Schranz,  each  of  which  took 
effect,  causing  the  death  of  said  Schranz 
shortly  thereafter.  Deceased  was  a  man 
about  five  feet,  ten  inches  in  height,  weighed 
from  240  to  250  pounds,  had  quite  a  reputa- 
tion as  a  wrestler,  and  the  reputation  of 
being  a  quarrelsome  man.  There  was  testi- 
mony for  tbe  state  tending  to  show,  and 
from  which  tbe  Jury  may  liave  found,  that 
wben  defendant  and  Schranz  came  out  of  tbe 
bouse,  after  they  first  met,  defendant  called 
Schranz  vile  names,  and  took  out  his  knife, 
Intending  to  use  It  as  be  said  if  Schranz  at- 
tacked him.  Defendant  claimed  that  after 
tbe  first  wordy  conflict  he  went  out  onto  tbe 
street  to  look  for  a  policeman;  but,  in  fact, 
be  went  into  a  saloon,  where  he  took  a 
glass  of  beer.  After  defendant  returned 
to  tbe  bouse,  deceased  came  out  and  began 
talking  to  some  neighbor  boys,  and  In  10 
or  15  minutes  afterward  defendant  appeared 
at  tbe  door  of  the  house  with  a  double- 
barreled  shotgun,  and,  according  to  tbe 
state's  claim,  immediately  raised  it,  took 
deliberate  aim  at  Schranz,  who  was  about 


25  feet  from  him  and  llred  tbe  two  shots 
which  caused  tbe  death  of  Schranz.  Tbere 
is  testimony  showing  that  upon  tbe  first  dis- 
cbarge of  the  gun  Schranz  fell  to  the  ground, 
and  that,  after  be  fell,  defendant  fired  tbe 
second  shot  Schranz  died  within  a  few 
minutes  after  the  last  shot  was  fired,  and  a 
post  mortem  examination  revealed  the  fact 
that  his  heart,  lungs,  kidneys,  spleen,  and 
stomach  were  penetrated  by  a  great  number 
of  shot  No  one  was  in  the  hons^save  tbe 
defendant  and  the  deceased,  but  tbe  defend- 
ant says  that  tbe  quarrel  arose  over  wbo 
was  entitled  to  the  possession  of  a  salt 
shaker;  that,  because  thereof,  be  was  at- 
tacked by  Schranz  after  he  bad  entered  (he 
house  a  second  time,  and  was  beaten  into 
InBensibillty;  and  that  he  bad  no  recollec- 
tion whatever  of  shooting  Schranz. 

For  a  reversal  of  the  Judgment  appellant's 
counsel  contend,  first,  that  counsel  for  the 
state  was  guilty  of  misconduct  in  his  exam- 
ination of  tbe  defendant  while  on  tbe  witness 
stand  and  In  his  argument  to  tbe  Jury ;  sec- 
ond, that  tbe  court  erred  In  failing  to  give 
any  Instruction  to  the  Jury  with  reference  to 
the  effect  of  testimony  adduced  by  the  de- 
fendant showing  bis  good  character;  third, 
that  the  court  erred  In  giving  certain  of  its 
Instructions  to  tbe  Jury;  and,  fourth,  that 
the  verdict  Is  contrary  to  the  evidence  and  is 
not  supported  thereby. 

1.  Defendant  was  a  witness  on  his  own 
behalf,  and  tbe  first  point  made  Is  that  coun- 
sel for  the  state  In  his  cross-examination 
was  guilty  of  misconduct  in  inquiring  into 
the  defendant's  past  history,  previous  resi- 
dences, prior  conduct,  and  mode  of  living 
That  the  exact  question  presented  may  be 
understood,  we  here  quote  from  tbe  record 
as  follows: 

"Q.  Were  you  married  In  Alsace-Lorraine? 
(Defendant  objects  as  not  cross-examination, 
and  wholly  Immaterial.  Objection  overruled, 
and  defendant  duly  excepts.)  A.  Yes,  sir.  Q. 
What  year  were  you  married  InT  (Defend- 
ant objects  as  incompetent,  irrelevant,  and 
Immaterial,  and  not  cross-examination.  Ob- 
jection overruled,  and  defendant  duly  ex- 
cepts.) A.  1884.  Q.  With  whom  did  you  live 
from  1884  to  18967  (Defendant  objects  as 
not  cross-examination.  Incompetent,  irrele- 
vant, and  Immaterial.  Objection  overruleil. 
and  defendant  duly  excepts.)  A.  Until  ISSfi 
I  was  home.  Q.  I  said,  with  whom?  A. 
My  wife.  »  •  ♦  Q.  And  from  ISJG 
until  1896  with  whom  did  you  live?  (De- 
fendant objects  as  not  cross-examination,  in- 
competent, irrelevant,  and  Immaterial.  Ob- 
jection overruled,  and  defendant  duly  ex- 
cepts.) A.  I  was  boarding  then.  •  •  •  Q. 
With  whom  did  you  live  In  the  city  of  Du- 
buque from  1906  until  19087  (Same  objec- 
tion. Objection  overruled,  and  defendant  du- 
ly excepts.)  A.  Well,  from  1906  unUI  1908  I 
was  working  for  the  government  Q.  No: 
who  did  yon  live  with?  (Same  objection. 
Objection  overmled,  and  defendant  txeeDts.) 
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A.  I  was  working  on  the  river  two  Bnmmers, 
1887  and  1808.  Q.  Ton  were  working  on  the 
river  In  1908 — I  am  asking  you  from  1906 
until  1908?  A.  I  was  boarding.  Q.  With 
whom?  A.  By  John  Klein.  Q.  With  whom 
did  you  live  In  the  year  1907?  (Defendant 
objects  as  not  cross-examination,  Incompetent, 
Irrelevant,  and  immaterial.  Objection  over- 
ruled, and  defendant  duly  excepts.)  A  My 
wife.  Q.  Tour  wife  that  you  married  in  Al- 
sace-Lorraine? (Defendant  objects  as  preju< 
dldal.  Incompetent,  Irrelevant,  and  Immate- 
rial, not  proper  cross-examination.)  By  the 
Court:  I  think  I  will  sustain  the  objection. 
Q.  What  was  your  wife's  name  before  you 
were  married  to  her  that  you  lived  with  In 
1907?  (Defendant  objects  as  incompetent.  Ir- 
relevant, and  immaterial,  and  not  cross-ex- 
amination. Objection  overruled,  and  defend- 
ant duly  excepts.)  A.  Mrs.  Shertung.  Q. 
Mrs.  Shertung?  During  the  time — daring  the 
year  1907 — I  will  ask  if  your  wife,  to  whom 
you  were  married  in  Alsace-Lorraine  in  1884, 
was  still  alive?  (Defendant  objects  as  In- 
competent, Irrelevant,  and  Immaterial,  not 
croae-examinatlon,  and  not  tending  to  prove 
or  disprove  any  issue  in  the  case,  and  preju- 
dicial.) Q.  And  from  whom  you  bad  never 
bad  any  divorce?  (Defendant  objects  as 
prejudicial.  Incompetent,  irrelevant,  and  Im- 
material, not  cross-examination;  this  witness 
not  having  testified  to  any  such  facts.) 

"Oonnsel  for  State:  I  might  suggest  to 
counsel  that  this  Is  for  the  purpose  of  test- 
ing the  credibility  of  this  witness,  subject  to 
the  same  rules  as  any  other  witness. 

"Counsel  for  Defendant:  I  don't  see  how 
that  would  In  any  way  test  the  credibility  of 
the  witness.  The  question  that  has  been 
asked,  bow  that  would  In  any  way  tend  to 
throw  any  light  upon  the  credibility  of  this 
witness.  It  la  apparently  an  attempt  to  get 
Into  this  record  some  matter  which  is  entire- 
ly foreign  and  outside  of  the  record,  and 
good  for  no  purpose  or  object  of  any  kind  in 
this  case. 

"By  the. Court:  I  think  I  wUl  sustain  the 
objection.  There  is  no  question  but  what 
in  the  civil  practice  that  might  be  allowed 
and  competent 

"Counsel  for  State:  Of  course,  the  court 
has  the  say  on  the  proposition,  but  I  take 
issue  with  the  court  ob  that  proposition. 
Any  witness  taking  the  stand  we  have  a 
right  to  show  anything  that  would  tend 
to  discredit  the  witness.  (State  duly  ex- 
eats.)    •    •     • 

"Q.  Ton  may  state  if  yon  consulted  any 
lawyer  upon  the  proposition  of  yonr  con- 
tinuing to  lire  with  the  wife  that  you  had 
married  in  this  country  in  the  year  1908? 
(Defendant  objects  as  prejudicial,  not  cross- 
examination,  and  asked  for  the  purpose  of 
prejudicing  the  Jury,  and  counsel  knows 
that  the  question  itself  is  incompetent  and 
imiiroper.  Objection  sustained,  and  state  du- 
ly excQits.) 

"Defendant   Is   here  shown   'State's    Bs- 


hlblt  1'  (being  the  double-barreled  shotgun 
Introduced  in  evidence  by  the  state  upon  its 
main  case),  and  the  county  attorney  asks  of 
defendant:     Q.  Is  this  your  gun? 

"Counsel  for  Defendant:  Objected  to  as 
incompetent.  Irrelevant,  and  immaterial,  not 
cross-examination;  nothing  asked  on  direct 
examination  about  that.  If  the  state  wants 
to  make  him  their  witness,  I  have  no  objec- 
tion, but  it  is  not  cross-examination. 

"By  the  Court:  This  man  was  Interrogat- 
ed, was  he  not,  as  to  what  was  in  that  house? 
He  may  answer.     (Defendant  duly  excepts.) 

"A  Tes,  sir.  Q.  When  was  the  last  time 
that  yon  had  that  gun,  that  you  know  of, 
prior  to  the  27th  of  August,  1909?  (Defend- 
ant objects  as  incompetent,  irrelevant,  and 
immaterial,  and  not  cross-examination.) 

"Counsel  for  Defendant:  We  make  the 
further  objection  for  the  reason  that  this 
witness  has  not  been  examined  in  relation 
to  the  statement  (State's  Exhibit  2),  and  it 
is  therefore  not  cross-examination. 

"By  the  Ckturt:  I  assume  you  will  inter- 
rogate him  In  regard  to  this  statement, 
'State's  Exhibit  2'? 

"Counsel  for  the  State:   I  certainly  will. 

"By  the  Court:  He  may  answer.  (De- 
fendant duly  excepts.) 

"A.  About  a  couple  of  weeks.  Q.  What 
was  the  occasion  of  having  the  gun?  Wbere 
were  you?  (Same  objection.  Objection  over- 
ruled, and  defendant  duly  excepts.)  A.  I 
cleaned  it  Q.  How  long  before  the  27th 
day  of  August  was  It  that  you  had  this  gun 
over  on  the  slough?  (Defendant  objects  as 
not  cross-examination.) 

"Counsel  for  Defendant:  I  would  like  to 
suggest  to  the  court  In  this  matter,  as  to  the 
introduction  of  this  statement  (State's  Ex- 
hibit 2),  that  the  state  cannot  introduce  the 
statement  as  part  of  their  case,  and  then 
turn  around  and  cross-examine  him  about  It; 
that  is  one  of  the  further  grounds  on  which 
we  objest  to  this  line  of  examination.  (Ob- 
jection overruled,  and  defendant  duly  ex- 
cepts.) 

"A.  Well,  I  don't  remember  that  I  had  it 
on  the  slough.  Q.  Tou  don't  remember  of 
having  this  g^nn  on  the  slough?  A.  No,  sir. 
•  •  •  Q.  Do  you  remember  whether  you 
put  sheila  In  it  at  that  time  or  not — when 
you  cleaned  it?  (Defendant  objects  as  not 
cross-examination,  incompetent,  irrelevant, 
and  immaterial.  Objection  overruled,  and 
defendant  duly  excepts.)  A.  I  didn't  put  no 
shells  in  it  Q.  Did  you  have  any  shells  in 
your  room?  (Same  objection.  Objection  over- 
ruled, and  defendant  duly  excepts.)  A.  Yes, 
sir.  Q.  You  may  look  at  State's  Exhibits 
3,  4,  6,  and  6,  and  state  whether  the  shells 
you  had  In  your  room  were  similar  to  those. 
A.  No,  sir.  Q.  I  will  ask  you  If  those  shells, 
Mr.  Brandenberger,  will  fit  yonr  gun?  A 
I  can't  tell  you. 

"Counsel  for  Defendant:  Objected  to  as 
calling  for  the  opinion  or  conclusion  of  the 
witness,  Incompetent,  irrelevant,  and  Imma- 
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terlal,  and  moTe  tbat  the  answer  be  stricken 
out  for  tbe  same  reasons. 

"By  tbe  Ciourt:  The  answer  may  stand. 
(Defendant  duly  excepts.)" 

[1]  Now,  while  the  statute  (Code,  (  5485) 
provides  that,  when  the  defendant  testifies 
on  bis  own  behalf,  he  shall  be  subject  to 
cross-examination  as  an  ordinary  witness, 
but  tbat  the  state  shall  be  strictly  confined 
therein  to  the  matters  testified  to  in  the  ex- 
amination In  chief,  yet  It  is  the  rule  of  this 
court,  as  everywhere,  that  such  witness 
stands  upon  the  same  footing  as  any  other 
with  relation  to  his  memory,  history,  mo- 
tives, or  matters  affecting  his  credibility. 
See  State  v.  Kuhn,  117  Iowa,  216,  90  N.  W. 
733;  State  v.  Red,  53  Iowa,  70,  4  N.  W.  831 ; 
State  V,  Watson,  102  Iowa,  654,  72  N.  'w. 
283;  State  v.  Chlngren,  105  Iowa,  172,  74  N. 
W.  946;  State  v.  O'Brien,  81  Iowa,  93,  46 
N.  W.  861 ;  State  v.  Wasson,  126  Iowa,  321, 
101  N.  W.  1125.  Again,  It  Is  quite  generally 
held  that  the  extent  to  which  such  inquiries 
may  be  carried  must  necessarily  rest  in  the 
sound  discretion  of  tbe  trial  court  See 
State  T.  Chingren,  supra.  In  O'Brien's  Case, 
supra.  It  was  held  that  a  defendant  as  a  wit- 
ness may  l^e  cross-examined  as  to  crimes  there- 
tofore committed  by  him  in  order  to  Impeach 
him,  citing  State  v.  Kirkpatrlck,  63  Iowa, 
554,  19  N.  W.  660 ;  State  v.  Teeter,  69  Iowa, 
717,  27  N.  W.  485.  In  Chingren's  Case,  su- 
pra, the  defendant  was  cross-examined  with 
reference  to  his  prior  occupations,  and  this 
Indicated  that  he  had  been  running  a  gam- 
bling machine.  Such  inquiry  was  held  proi)- 
er  as  showing  his  occupation,  although  there, 
as  here,  defendant  was  directly  asked  as  to 
whether  or  not  he  had  been  running  a  gam- 
bling Institution.  Objection  to  the  question 
was  sustained.  In  Watson's  Case,  supra, 
the  defendant  was  cross-examined  as  to  his 
various  places  of  residence,  his  going  under 
assumed  names,  and  as  to  his  whereabouts 
at  particular  times,  and  this  was  hold  with- 
in the  discretion  vested  in  the  trial  court. 
In  Wasson's  Case,  supra,  defendant  on  his 
cross-examination  was  asked  as  to  his  for- 
mer residence  and  occupation,  and  these 
questions  elicited  the  fact  that  he  had  been 
an  Inmate  of  the  reform  scbool  at  Eldora. 
This  was  held  proper,  although  It  tended  to 
disgrace,  and  discredit  him — citing  State  y. 
Pugsley,  75  Iowa,  742,  38  N.  W.  498.  In 
Kuhn's  ClBse,  supra,  the  state  was  permitted 
to  cross-examine  the  defendant  as  to  her 
relations  with  one  Smith.  This  was  held 
proper  for  the  purpose  of  showing  tbe  char- 
acter of  the  witness  and  also  to  develop  a 
motive  for  a  crime  with  which  she  was 
Charged.  It  will  be  observed  that  the  rul- 
ings complained  of  are  sustained  by  the 
authorities  cited. 

[2]  At  any  rate,  the  trial  court  did  not 
abuse  the  discretion  vested  in  It,  and  no 
prejudice  will  be  Inferred  from  the  record 
as  It  now  appears.    State  t.  Beery,  128  Iowa, 


259,  105  N.  W.  511;  State  y.  Porter,  34  Iowa, 
131. 

2.  Tbe  other  claim  of  misconduct  on  tbe 
part  of  the  county  attorney  refers  to  Iii^ 
statements  made  in  argument  of  the  case  to 
the  Jury.  We  shall  not  set  out  these  state- 
ments, as  they  are  long  and  would  undnly 
extend  this  opinion.  It  Is  sufficient  to  say 
tbat  the  trial  court  did  not  err  In  refusing 
to  grant  a  new  trial  on  account  thereof. 
These  statements,  while  perhaps  a  little 
flamboyant,  were  not  such  as  to  Justify  onr 
ordering  a  new  trial  of  tbe  case.  See  State 
V.  Mclntire,  89  Iowa,  139,  56  N.  W.  419; 
State  V.  Newhouse,  115  Iowa,  173,  88  N.  W. 
353;  State  v.  Norman,  135  Iowa,  483,  113  N. 
W.  340. 

3.  Although  defendant  Introduced  testi.iio- 
ny  tending  to  show  his  previous  good  charac- 
ter, the  court  gave  no  instruction  with  ref- 
erence to  this  evidence.  Defendant  asked  for 
no  instruction  upon  the  subject,  but  he  in- 
sists that  the  court's  failure  to  give  one  con- 
stituted reversible  error. 

[S]  Now,  while  It  Is  the  duty  of  the  court 
(n  a  criminal  case  to  fairly  present  the  issues 
In  its  charge  to  the  Jury  in  order  that  they 
may  have  a  clear  and  Intelligent  notion  as 
to  what  they  are  to  decide,  yet  it  is  not  nec- 
essary that  the  court  on  its  own  motion  in- 
struct upon  every  matter  arising  in  the  case. 
While  mere  failure  to  Instruct  may  consti- 
tute reversible  error.  If  it  should  be  appar- 
ent that  this  failure  resulted  In  depriving 
defendant  of  a  fair  trial,  yet,  where  the  in- 
structions given  are  correct  as  far  as  they 
go,  the  defendant  should.  If  be  desires  far- 
ther Instructions,  ask  them,  or  he  will  not 
be  heard  to  complain.  State  t.  Helvln,  6;> 
Iowa,  289,  21  N.  W.  645;  State  t.  lUsley, 
81  Iowa,  49,  46  N.  W.  977;  State  v.  Watson, 
81  Iowa,  380,  46  N.  W.  86a 

[41  Ordinarily  this  court  will  not  reverse 
for  failure  to  give  instructions  not  asked, 
unless  It  be  satisfied  that  such  failure  has 
deprived  defendant  of  a  fair  trial.  State 
V.  Hathaway,  100  Iowa,  225,  69  N.  W.  449. 
Following  these  general  rules.  It  has  been 
held  not  erroneous  for  the  court  to  fall  to 
instruct  as  to  an  alibi  where  no  such  In- 
struction was  asked.  State  v.  Llghtfoot,  107 
Iowa,  344,  78  N.  W.  41.  Again,  failure  t» 
instruct  as  to  selfrdefense  where  no  snch 
Instruction  was  asked  was  held  not  errone- 
ous. State  V.  Woodard,  84  Iowa,  172,  60  N. 
W.  885.  And  In  State  v.  Seevers,  108  Iowa. 
738,  78  N.  W.  705.  it  was  hdd  that  as  t» 
any  matter  not  referred  to  in  the  pleadings 
or  the  issues,  but  Introduced  into  the  east 
by  competent  and  material  testimony,  fail- 
ure to  instruct  with  reference  to  this  testi- 
mony in  the  absence  of  a  request  la  not  er- 
roneous. See,  as  further  sustaining  tttese 
views.  State  v.  House,  108  Iowa,  68,  78  N. 
W.  859;  State  T.  MUler,  65  Iowa,  65,  21  N. 
W.  leH;  State  v.  Stevens,  67  Iowa,  667,  25 
N.  W.  777;  State  T.  Nadal,  68  Iowa,  483,  28 
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N.  W.  451 ;  State  T.  Gaston,  96  Iowa,  Bp5, 
fiC  N.  W.  415.  While  we  apparently  have  no 
case  covering  the  exact  proposition,  the  mle 
In  other  states  seems  to  be  that  In  the  ab- 
sence of  request,  failure  to  instruct  as  to 
evidence  of  good  character  in  a  criminal  case 
does  not  constitute  reversible  error.  Henrd 
V.  State,  9  Tex.  App.  1;  Pharr  v.  State,  9 
Tex.  App.  129.  The  only  case  apparently  to 
the  contrary  Is  State  v.  Ansllnger,  171  Mo. 
600,  71  S.  W.  104J.  But  that  decision  to  bot- 
tomed upon  a  statute  which  requires  the 
<?ourt  whether  requested  or  not  to  instruct 
the  Jury  whenever  necessary  upon  the  sub- 
jects of  good  character  and  reasonable  doubt. 

[5]  We  do  not  feel  justified  in  reversing 
this  case  because  of  the  failure  of  the  court 
to  instruct  upon  the  subject  of  good  char- 
acter. 

[•)  4.  The  testimony  Is  amply  sufficient  to 
Justify  the  verdict  returned.  Defendant's 
claim  was  that  he  had  no  recollection  of 
shooting  the  deceased,  that  be  In  effect  had 
been  beaten  into  a  condition  of  Insensibility, 
and  was  unconscious  of  the  act  if  he  did  per- 
form it.  This  is  something  different  from 
an  assertion  that  his  conduct  was  in  the 
beat  of  blood  and  upon  sufficient  provocation 
to  reduce  his  offense  from  murder  to  man- 
slaughter. 

[7]  5.  Instructions  challenged  by  counsel 
read  as  follows: 

"(31)  But  If  you  believe  from  all  the  evi- 
dence and  circumstances  in  the  case  that 
defendant  was  in  the  possession  of  a  ration- 
al intellect  or  sound  mind,  and  from  real  or 
fancied  injury  he  allowed  his  passion  to 
escape  control,  then,  though  passion  or  re- 
venge may  for  a  time  have  driven  reason 
from  its  seat  and  usurped  it,  and  urged  the 
defendant  with  a  force  at  the  moment  irre- 
sistible to  do  the  deed,  if  he  did  do  it,  he 
cannot  then  escape  legal  responsibility  for 
such  acts." 

"(33)  Ton  are  Instructed  that  the  claimed 
unconsciousness,  such  as  testified  to  by  the 
defendant,  should  be  carefully  considered 
and  weighed  by  yon.  It  is  a  claimed  con- 
dition of  the  mind  that  can  be  easily  as- 
serted or  manufactured,  and  one  that  ia  dif- 
ficult to  disprove,  and  the  evidence  estab- 
lishing same  must  be  conclusive  to  your 
minds  that  it  is  true.  In  determining  this, 
if  you  find  that  the  evidence  on  the  part  of 
the  defendant  does  not  outweigh  the  evi- 
dence on  the  part  of  the  state  in  regard 
thereto,  or,  in  other  words,  if  you  And  the 
evidence  adduced  on  the  part  of  the  defend- 
ant and  that  on  the  part  of  the  state  equally 
balanced,  on  that  subject,  then  the  necessary 
preponderance,  or  greater  weight  of  the  evi- 
dence, in  favor  of  the  defendant  would  be 
wanting,  and  the  defendant  has  failed  to 
establish  this  condition  of  unconsciousness, 
and  the  defendant  wonld  not  be  entitled  to 
a  verdict  of  acqnittal  on  the  claim  of  un- 
consdonsnesfl." 

The  thirty-first  instruction  is  clearly  cor- 


rect, and  needs  no  argument  in  its  support 
If  one  through  passion  or  revenge  does  an 
act,  he  Is  certainly  not  unconscious,  but  Is 
clearly  amenable  to  the  law.  The  thirty- 
third  instruction  must  be  considered  with 
reference  to  some  of  the  others  relating  to 
the  same  subject-matter.  In  its  twenty-sixth 
instruction  the  court  charged  as  follows: 
"(26)  The  defendant  In  this  case  has  testified 
on  his  own  behalf,  and  In  such  testimony 
has  stated  that  a  quarrel  took  place  between 
him  and  the  deceased,  Henry  Schranz,  and 
that,  as  a  result  of  the  punishment  inflicted 
upon  him  by  the  said  Schranz,  the  defendant 
lost  consciousness  and  was  in  fact  uncon- 
scious at  the  time  of  the  shooting.  If  yon 
find  defendant  did  so  shoot,  and  because  of 
such  unconsciousness,  he  Is  not  legally  re- 
sponsible." And  in  the  twenty-ninth  Instruc- 
tion the  court  said:  "(29)  If,  by  a  preponder- 
ance of  the  credible  evidence,  you  find  that 
the  defendant  did  in  fact  lose  conscious- 
ness because  of  the  acts  of  the  decedent, 
Schranz,  committed  upon  the  person  of  the 
defendant,  and  you  further  so  find  that  snch 
unconscious  condition  existed  at  the  time  of 
the  shooting  and  infliction  of  the  mortal 
wounds  upon  the  body  of  said  Schranz,  as  al- 
leged, which  resulted  in  his  death,  and  you 
find  defendant  did  the  shooting,  then,  in 
such  case,  you  are  Instructed  tliat  the  de- 
fendant would  not  be  criminally  responsible 
for  the  acts.  If  any,  committed  by  him,  and 
you  should  therefore  acquit  him."  This  was 
followed  by  the  thirtieth,  reading  In  this 
wise:  "(30)  By  the  term  'unconscious,'  as  ex- 
pressed In  these  instructions,  is  meant  such 
mental  derangement  as  dethrones  the  reason 
and  judgment  in  respect  to  those  acts  alleg- 
ed to  have  been  committed,  which  destroys 
the  power  to  rationally  comprehend  the  na- 
ture and  consequences  of  those  acts,  and 
which  overpowers  the  will."  From  these  it 
is  evident  that  the  court  was  endeavoring  to 
treat  defendant's  claim  of  unconsciousness 
as  the  equivalent  of  insanity  or  mental  de- 
rangement as  distinguished  from  an  uncon- 
trollable Impulse  or  Irresistible  passion,  al- 
though the  distinction  was  never  very  clearly 
pointed  out  The  Instructions  should  have 
more  clearly  differentiated  passion  from  in- 
sanity. In  other  words,  the  jury's  atten- 
tion should  have  been  directed  to  the  ques- 
tion as  to  whether  or  not  defendant's  act 
was  the  result  of  an  unsound  mind  or  of  an 
outburst  of  violent,  reckless,  and  uncontrol- 
lable passion  iu  a  mind  not  diseased.  If  the 
former,  the  Jury  should  have  been  directed 
to  acquit.  If  the  latter,  unless  the  passion 
was  found  to  be  an  Insane  one,  they  should 
have  been  toI8  to  convict 

[8]  Having  in  mind,  then,  that  the  court 
was  treating  defendant's  claim  of  uncon- 
sciousness as  the  equivalent  of  insanity,  it 
was  in  error  in  charging  in  the  thirty-third 
instruction  that  the  evidence  to  establish 
the  unconsciousness  must  be  conclusive^ 
Nothing  more  was  required  of  the  defend- 
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ant  iban  that  he  show  this  claimed  uncon- 
sciousneBs  by  a  preponderance  of  the  testi- 
mony." This  Is  the  rule  applicable  where 
Insanity  Is  claimed  as  a  defense.  See  State 
T.  Felter,  32  Iowa,  49;  State  t.  Bruce,  48 
Iowa,  530,  30  Am.  Bep.  403;  State  t.  Jones, 
64  Iowa,  340,  17  N.  W.  Oil,  20  N.  W.  470; 
State  T.  Geddls,  42  Iowa,  264;  State  ▼. 
Thlele,  119  Iowa,  669,  94  N.  W.  256.  And 
such  a  defense,  like  that  of  an  alibi,  must 
be  proved  by  the  defendant  by  a  preponder- 
ance of  the  evidence  (State  ▼.  Hemrlck,  62 
Iowa,  414,  17  N.  W.  594) ;  and,  unless  it  be 
established  by  such  preponderance,  it  Is  not 
sufficient  to  raise  a  reasonable  doubt.  See 
cases  hitherto  cited.  The  only  case  which 
in  any  manner  supports  the  charge  as  giv- 
en is  State  V.  Novak,  109  Iowa,  717,  70  N.  W, 
465.  The  instruction  there  considered,  how- 
ever, is  not  so  broad  as  the  one  now  before 
us  in  that,  as  the  court  said :  "In  the  other 
sentence  of  the  Instruction  the  words  'clear- 
ly establishes  such  fact'  are  construed  by 
appellant  to  mean  by  the  connection  in  which 
they  are  used  that  the  insanity  must  be  es- 
tablished beyond  a  reasonable  doubt  In 
People  V.  Hamilton,  supra  (62  Cal.  377),  in 
considering  the  weight  of  evidence  to  estab- 
lish insanity,  and  In  passing  upon  an  in- 
struction In  which  the  words  'clearly  estab- 
lished' were  used,  it  Is  said  in  the  connec- 
tion in  which  they  are  used,  to  say  that  In- 
sanity must  be  clearly  established  is  not 
to  say  that  the  evidence  must  more  than 
preponderate,  but  only  that  the  preponder- 
ance must  be  plainly  apparent'  In  State 
▼.  Felter,  32  Iowa, -49.  it  is  said  that  the 
fact  of  sanity  cannot  be  avoided;  it  being 
in  the  nature  of  an  affirmative  defense,  'ex- 
cept by  a  preponderance  of  proof,  or  (which 
Is  tlfe  same)  satisfactory  evidence  of  his  san- 
ity.' That  preponderance  which  amounts  to 
satisfactory  evidence  of  a  fact  must  be  such 
as  clearly  establishes  the  fact  We  discover 
no  error  in  the  instruction."  In  the  instruc- 
tion complained  of  the  Jury  Is  told  that  the 
evidence  to  establish  the  claimed  uncon- 
sciousness must  be  conclusive  to  the  jurors* 
minds  that  it  Is  trufr  This  manifestly  cast 
a  heavy  burden  upon  the  defendant,  and 
was  the  equivalent  of  saying  that  he  must 
establish  bis  claim  by  evidence  beyond  a 
reasonable  doubt 

[9]  The  word  "conclusive"  means  "decisive, 
irrefutable."  In  Hoadley  v.  Hammond,  63 
Iowa,  599,  19  N.  W.  794,  we  said:  "It  is 
certainly  true  that  these  instructions  must 
be  regarded  as  announcing  the  law  of  this 
case,  and  in  determining  it  they  will  be  so 
treated.  But  we  cannot  assent  to  their 
soundness,  and  give  them  recognition  as  ex- 
pressing correct  rules.  We  regard  them  only 
as  applicable  to  this  case,  for  the  reason  that 
it  is  not  in  a  condition  to  authorize  us  to 
review  them.  By  these  instructions  the 
court  below  did  not  attempt  to  weigh  the 


evidence  for  the  Jury,  but  simply  directed 
them  that,  In  order  to  reach  certain  conclu- 
sions, the  evidence  must  be  'dear,  satisfac- 
tory, and  conclusive'  to  their  minds.  Tbe 
Jury,  under  the  instructions,  were  left  to  de- 
termine whether  the  evidence  possessed  tbe 
qualities  described  by  the  instruction.  Tbe 
word  'conclusive'  is  not  used  in  its  legal 
sense  as  possessing  weight  and  force  tbat 
cannot  b^  contradicted,  but  rather  in  its 
common  acceptation,  in  which  it  means  'de- 
cisive,' 'putting  an  end  to'  debate  or  qaes- 
tlon,*  'leading  to  a  conclusion  or  decision.' " 
In  West  y.  West,  90  Iowa,  41,  67  N.  W.  639. 
we  said:  "Tbe  word  'conclusive,'  as  used 
in  some  of  the  decisions  of  this  court,  relat- 
ing to  the  character  of  evidence  necessary 
in  cases  where  it  is  sought  to  reform  an  In- 
strument for  fraud  or  mistake.  Is  certainly 
not  used  in  the  sense  contended  for  by  coun- 
sel. As  used  in  the  cases  relied  upon  by 
counsel,  It  means  tbat  measure  or  degree  of 
proof  which  produces  In  the  unprejudiced 
mind  the  belief  and  conviction  of  the  tmtb 
of  the  fact  asserted,  having  in  view  all  tbe 
facts  and  circumstances  surrounding  tbe 
transaction.  A  fact  thus  established  may  be 
said  to  have  been  proven  by  testimony  wbicb 
is  clear  and  satisfactory  within  the  defini- 
tion above  quoted  from  Greenleaf."  Fron> 
these  quotations  it  is  manifest  that  evidence- 
establishing  a  fact  conclusive  to  the  minda  of 
a  Jury  is  something  more  than  a  preponder- 
ance of  the  testimony. 

As  defendant  was  oitltled  to  an  ac- 
quittal, if  he  showed  his  unconsciousness  in- 
sanity) by  a  fair  preponderance  of  tbe  tes- 
timony, the  instruction  was  erroneous,  and 
for  this  reason  the  Judgmoit  must  be,  and 
it  Is  reversed. 


ANDBBSON  et  al.  ▼.  WILSON  et  *L 

(Supreme  Court  of  Iowa.    May  S.  1911.) 

Wills  (S  499*)— Constbuctiow— Desiowation^ 

OF  IteVISEES. 

A  will  created  a  trust  In  certain  property 
in  favor  of  testator's  brother  of  the  full  blood. 
and  provided  tbat  in  case  of  his  death  before 
testator  one-half  thereof  Rhould  go  to  testator'* 
"brothers  of  the  half  blood  equally,  and  in  case 
any  are  then  deceased  his  share  to  go  to  his  chil- 
dren equally."  Held,  that  the  words  "brothers 
of  the  halt  blood  equally"  embraced  only  such 
brothers  living  at  the  time  of  tbe  execution  of 
the  will,  and  the  clause  "and  in  case  any  ar? 
then  deceased  his  share  to  go  to  his  children 
equally,"  being  a  relative  clause,  the  terms 
"any,''  "his  share,"  "his  children,"  therein  all 
applying  to  the  phrase  "brotiiers  of  the  half 
blood"  in  the  previous  clause,  the  second  clause 
should  be  construed  in  accordance  with  the  first 
one,  so  as  to  refer  only  to  children  of  testator's 
brothers  of  tbe  half  blood  living  at  the  time  of 
execution  of  the  will,  and  a  child  of  a  brother 
of  the  half  blood,  which  brother  bad  died  prior 
to  the  execution  of  the  will,  took  no  Interest 
thereunder. 

(Ed.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  8  1067;   Dec.  Dig.  i  499.*1 
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Appeal  from  District  Court,  Linn  Comity; 
W.  N.  Trelchler,  Judge. 

This  la  au  action  to  construe  a  will.  The 
plaintiffs  are  the  executors  of  the  estate  of 
the  testator,  James  B.  Wilson.  The  defend- 
ants William  W.  Wilson  and  Sarah  E.  Leo 
are  brother  and  sister  of  the  testator;  the 
defendants  John  H.  Wilson  and  A.  0.  Woody 
are  brothers  of  the  half  blood;  defendant 
William  M.  Wilson  is  the  only  child  of  Jos- 
eph Wilson,  deceased,  who  was  a  brother 
of  the  half  blood  of  testator;  and  defendant 
James  R.  Hanna  is  an  assignee  of  William 
M.  Wilson.  Under  the  construction  of  the 
win  which  was  found  by  the  trial  court,  It 
was  held  that  William  M.  Wilson  took  noth- 
ing thereunder.  William  M.  Wilson  and 
James  R.  Hanna  have  at^)ealed.    Affirmed. 

Clark  &  Clark,  for  appellants.  V.  L.  An- 
derson, for  appellees. 

EVANS,  J.  The  third  paragraph  of  the 
will,  after  providing  for  a  trust  In  favor  of 
the  brother,  William  W.  Wilson,  provides, 
also,  that  "at  his  death  said  property  or  the 
proceeds  thereof  In  case  it  has  been  sold, 
shall  go,  a  one  half  Interest  to  my  sister, 
Sarah  E.  Leo,  and  the  other  one  half  Inter- 
est to  my  brothers  of  the  half  blood  equally 
and  In  case  any  are  then  deceased  his  share 
to  go  to  his  children  equally.  But  In  case 
my  said  brother,  William  W.  Wilson,  does 
not  survive  me,  then  I  give,  devise  and  be- 
queath said  property,  a  one  half  interest  to 
my  sister,  Sarah  E.  Leo,  and  the  other  one 
half  Interest  to  my  brothers  of  the  half  blood 
equally  and  in  case  any  are  then  deceased 
bis  share  to  go  to  bis  .children  equally." 

The  fourth  paragraph  of  the  will  is  as 
follows:  "4th.  AU  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal, 
wheresoever  situated,  I  direct  shall  be  sold 
by  my  executors  and  after  the  payment  of 
the  legacy,  costs  of  administration  and  law- 
ful debts,  be  divided  equally  between  my 
brothers  and  sisters  of  the  full  and  half 
blood  equally,  bnt  if  any  be  then  deceased 
such  share  to  go  to  his  or  her  children  equal- 
ly." 

This  will  was  executed  in  July,  1908,  and 
the  testator  died  In  December  following.  Jos- 
eph Wilson,  above  named,  was  a  half-brother 
of  the  testator  who  had  died  long  prior  to 
the  execution  of  the  will,  viz.,  1872.  The 
fact  of  his  death  was  known  to  the  testator 
at  the  time  be  executed  the  will.  At  the 
time  of  the  execution  of  tbe  will,  the  testa- 
tor bad  one  brother  and  one  sister  of  tbe 
full  blood  and  two  brothers  of  the  half  blood, 
which  are  named  above. 

[1]  The  question  in  the  case  is.  Did  the 
nephew,  William  M.  Wilson,  take  anything 
tinder  tbe  provisions  of  tbe  will;  be  being 
the  only  child  of  the  half  brother,  Joseph 
Wilson,  who  died  prior  to  the  execution  of 
tbe  will?  Tbe  argument  has  been  directed 
solely  to  tbe  third  paragraph  of  the  will  and 


to  that  part  thereof  which  purports  to  dis- 
pose of  the  remainder  of  the  trust  property 
after  the  death  of  William  W.  Wilson.  There 
is  no  controversy  over  the  devise  to  tbe  sis- 
ter Sarah.  Coucededly  she  takes  one-half  of 
such  remainder.  We  have  to  do  with  that 
part  of  the  paragraph  which  gives  "the  oth- 
er one  half  Interest  to  my  brothers  of  the 
half  blood  equally  and  in  case  any  are  then 
deceased  bis  share  to  go  to  his  children 
equally."  The  contention  of  the  appellees  is 
that  this  provision  must  be  deemed  to  refer 
to  the  two  half-brothers  living  at  the  time 
of  the  execution  of  the  will;  that  it  could 
not  be  deemed  as  Including  tbe  half-brother, 
Joseph,  because  he  was  deceased  before  the 
execution  of  the  will,  and  could  not,  there- 
fore, take  anything  under  It. 

The  appellants  do  not  contend  that  the 
deceased  half-brother  could  take  under  the 
will,  nor  do  they  contend  that  William,  the 
son  of  Joseph,  takes  by  substitution  under 
his  ancestor.  Their  contention  is  that  Wil- 
liam M.  Wilson  takes,  not  by  substitution 
under  his  father,  but  by  original  gift,  as  be- 
ing one  of  the  class  defined  in  this  provision 
of  the  will.  Both  parties  agree  that  this  de- 
vise Is  to  a  class.  Appellees  contend  that 
this  class  Is  wholly  defined  by  the  words, 
"my  brothers  of  tbe  half  blood,"  and  that 
this  description  must  be  deemed  to  apply  to 
living  "brothers  of  the  half  blood,"  as  held 
In  Downing  v.  Nicholson,  115  Iowa,  493,  88 
N.  W.  1064,  91  Am.  St.  Rep.  175. 

As  against  this  the  appellants  contend  that 
the  descriptive  words  "my  brothers  of  the 
half  blood"  must  not  be  construed  as  though 
standing  alone,  but  that  the  last  clause  or 
proviso  in  the  paragraph  has  the  effect  to 
enlarge  the  class  and  to  include  therein,  not 
only  the  living  brothers  of  the  half  blood, 
but  tbe  "children"  of  those  that  are  deceas- 
ed. It  Is  upon  this  theory  that  appellants 
claim  to  take  as  by  original  gift 

For  convenience  of  discussion,  we  will  sep- 
arate tbe  provision  into  two  parts  and  desig- 
nate each  by  an  appropriate  number,  viz.: 
(1)  "The  other  one  half  Interest  to  my  broth- 
ers of  the  half  blood  equally."  (2)  "And  in 
case  any  of  them  are  deceased  bis  share  to 
go  to  his  chUdren  equally." 

Appellant  concedes  that  tf  clause  No.  1 
stood  alone,  clause  No.  2  being  omitted  from 
tbe  will,  then  tbe  case  would  be  ruled  square- 
ly by  Downing  v.  Nicholson,  supra.  Follow- 
ing that  case,  we  should  have  to  bold  that 
only  brothers  of  tbe  half  blood  living  at  the 
time  of  the  execution  of  tbe  will  could  be 
deemed  as  Included  within  tbe  class  to  be 
benefited.  If  tbe  nephew,  William,  is  to  be 
included  in  the  class,  it  must  be  by  force  of 
tbe  language  used  in  clause  No.  2.  Clause 
No.  2  is  a  relative  clause.  That  is  to  say,  as 
to  its  decisive  terms  each  relates  to  its  ante- 
cedent, and  its  meaning  must  be  determined 
by  reference  to  such  antecedent.  These  ante- 
cedents are  contained  in  clause  No.  1.  The 
terms  "any,"  "his  share,"  "his  children,"  all 
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refer  to  the  same  antecedent  in  clause  No. 
1,  viz.,  "brotbers  of  the  half  blood."  How 
can  we  say,  therefore,  that  the  antecedent 
"brothers  of  the  half  blood,"  standing  alone, 
can  only  Include  the  living,  and  yet  say  that 
Its  own  pronouns  In  clause  No.  2  are  effec- 
tive to  enlarge  its  meaning.  It  must  be  borne 
In  mind  that,  in  so  far  as  the  holding  in 
Downing  ▼.  Nicholson,  supra,  is  applicable 
to  the  will  under  consideration,  we  are  bound 
by  it.  The  cited  case  entered  a  field  of  .con- 
flicting decisions,  and  this  court  adopted 
therein  what  seemed  to  it  the  better  rule. 
Appellants  do  not  challenge  that  rule,  but 
urge  upon  us  that  clause  No.  2  herein  was 
not  involved  in  that  case,  and  that  a  dif- 
ferent question  is  thereby  here  presented. 
And  this  is  so.  But  this  does  not  permit 
us  to  ignore  that  case,  nor  to  reach  a  conclu- 
sion herein  inconsistent  with  the  grounds  up- 
on which  the  holding  was  based. 

Directing  our  attention  for  the  moment  to 
the  expression  "his  share."  Whose  share? 
Manifestly  the  share  of  one  of  the  "brothers 
of  the  half  blood."  Concededly  the  will  nev- 
er gave  any  share  to  the  half-brother,  Jos- 
eph. In  the  ordinary  sense,  therefore,  "his 
share"  cannot  refer  to  Joseph's  share.  And 
yet  the  whole  case  of  the  appellant,  as  son 
of  Joseph,  hangs  upon  this  expression.  We 
cannot  award  him  a  share,  except  upon  the 
assumption  that  "his  share,"  contained  in 
clause  No.  2,  means  Joseph's  share.  Of 
course,  the  construction  put  by  appellants 
upon  the  expression  "his  share"  is  that  share 
which  Joseph  would  have  had,  if  he  had  been 
living,  and  thus  included  in  the  "half-broth- 
er" class  as  devisee;  but  such  is  not  the 
language  of  the  will. 

The  appellants'  counsel  have  presented  to 
us  a  very  exhaustive  and  helpful  brief.  They 
have  gathered  together  therein  a  large  num- 
ber of  authorities  which  are  deemed  by  them 
most  nearly  in  point.  We  think  that  the 
larger  number  of  these  fall  to  reach  the  vital 
point  in  the  present  case.  There  is  a  class 
of  cases  dealing  with  devises  to  a  class  "and 
their  heirs,"  or  to  a  class  "and  their  repre- 
sentatives. If  deceased,"  or  to  "my  surviv- 
ing children  and  the  issue  of  such  of  them 
as  may  have  died  leaving  Issue."  It  has  been 
held  In  such  cases  that  the  words  "heirs," 
"representatives,"  "issue,"  should  be  deemed 
words  of  purchase,  and  not  of  limitation,  and 
that  they  should  be  taken  as  descriptive  of 
the  class  to  be  benefited,  and  that  they  are 
applicable  to  the  heirs  of  a  predeceased  per- 
son who  would  have  been  included  within 
the  terms  of  the  primary  description,  if  liv- 
ing. If  the  devise  under  consideration  had 
been  "to  my  brothers  of  the  half  blood  and 
their  heirs,"  it  would  have  brought  this  case 
within  that  particular  class.  For  instance, 
in  Bond's  Appeal,  31  Conn.  183,  the  devise 
was  "to  my  children  and  their  heirs."  One 
of  the  testator's  children  had  died  before 
the  execution  of  the  will,  leaving  children. 
U  was  held  that  the  word  "heirs"  was  In- 


tended to  include  the  heirs  of  the  predeceas- 
ed chUd,  and  that  they  thereby  became  in- 
cluded within  the  benefited  class  and  took 
by  original  gift. 

In  BIcbey  t.  Johnson,  SO  Ohio  St  288,  the 
devise  was  to  "my  brothers  and  slater  Ofuf 
their  heirs,  the  chUdren  of  any  that  may  be 
dead  to  have  the  shares  of  their  deceased 
parents."  It  was  held  that  the  word  "heirs" 
included  the  children  of  all  deceased  broth- 
ers and  sisters,  regardless  of  the  date  of 
their  death.  In  Bronson  v.  Estate  of  Phelps. 
58  Vt  612,  5  Atl.  552,  the  devise  was  to  the 
"children  of  Clarissa  and  their  representa- 
tives, if  deceased."  It  was  held  tliat  "their 
representatives"  included  the  representatives 
(children)  of  the  children  of  Clarissa  who 
were  deceased  before  the  execution  of  the 
will,  and  that  they  took  under  the  devise  as 
original  primary  I^ateee. 

In  Teed  v.  Morton,  60  N.  T.  602,  the  devise 
was  "to  my  surviving  children  and  tlie  is- 
sue of  such  of  them  as  may  have  died 
leaving  Issue,  such  issue  to  take  the  share 
their  parents  woold  have  taken,  if  living." 
It  was  held  that  the  issue  of  predeceased 
children  took  as  primary  legatees  under  the 
terms  of  such  devise. 

In  Huntress  v.  Place,  137  Mass.  409,  the 
devise  was  to  "my  brothers  and  sisters 
and  their  heirs,"  and  this  was  held  sufflcleut 
to  Include  the  heirs  of  a  predeceased  sister. 

There  is  another  clause  which  has  often 
been  regarded  as  sufficient  to  bring  within 
the  terms  of  the  devise  the  children  of  pre- 
deceased persons  who  would  bare  been  in- 
cluded, if  living,  within  the  terms  of  the 
primary  class,  viz,  "and  In  case  any  of 
them  should  be  deceased,  their  heirs  to  re- 
ceive in  equal  parts  such  share  as  their 
parents  would  be  entitled  to  receive,  were 
they  living."  Such  was  the  form  of  the  de- 
vise In  Long  V.  Labor,  8  Pa.  229;  also  in 
Teed  V.  Morton,  60  N.  Y.  502;  also  In  Mat- 
ter of  Crawford,  113  N.  Y.  3C6,  21  N.  E. 
142 ;  also  In  Outcalt  v.  Outcalt.  42  N.  J.  EI*}. 
500,  8  Aa.  532. 

Of  the  English  cases  cited  by  appellant,  we 
find  the  same  form  of  devise  under  considera- 
tion in  the  following:  Tytherlelgh  v.  Harbin. 
6  Sim.  329;  In  re  Potter's  Trust,  U  R.  8 
Eq.  52 ;  Adams  v.  Adams,  L.  B.  14  Eq.  246 ; 
In  re  Chapman's  WIU,  32  Beav.  382.  In 
Bebb  V.  Beckwith,  2  Beav.  308,  the  bequest 
was  "to  the  children  of  J.  B.  and  the  {«■«?:« 
of  such  of  them  as  should  be  deceased."  The 
foregoing  citations  comprise  all  the  authori- 
ties cited  by  appellant,  save  one  to  which  we 
shall  presently  refer.  The  distinction  al- 
ready noted  In  the  language  to  be  construed 
in  the  present  case  and  that  which  was  con- 
strued in  the  cited  cases,  is  to  our  minds 
sufficient  to  differentiate  them. 

It  is  further  to  be  considered,  as  before 
Indicated,  that  we  are  committed  by  the 
Downing  Case,  supra,  to  the  rule  of  con- 
struction that  the  language  used  in  daose 
No.  1  confines  the  class  of  devisees  to  the 
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balf-brothers  then  IlTlng,  and  that  it  does  not 
include  tlie  cliildren  or  heirs  ot  a  prede- 
ceased haU-brotlier.  And  tills  means,  also, 
that  section  3281  of  the  Code  Is  not  araUa- 
ble  to  the  heirs  of  such  predeceased  half- 
brotber.  Tbls  section  provides:  "If  a  dev- 
isee die  before  the  testator,  his  heirs  shall 
inherit  the  property  devised  to  them  unless 
from  the  terms  of  tbe  will  a  contrary  in- 
tent Is  manifest."  The  effect  of  the  hold- 
ing in  the  Downing  Case  is  that  the  prede- 
ceased half-brother  was  not  a  "deTisee." 
Only  the  heirs  of  a  "devisee"  are  within  the 
terms  of  this  section.  It  is  for  this  reason 
that  counsel  for  appellant  stake  their  case 
upon  the  theory  that  their  client  takes  as  a 
primary  devisee  under  the  will,  and  not  as 
a  substitute  for  a  "devisee"  father.  It  is 
the  only  theory  which  gives  them  any  stand- 
ing room. 

The  other  citation  in  appellants'  brief  to 
which  we  have  already  referred  is  Wood- 
ward's Estate,  84  Minn.  161,  86  N.  W.  1004. 
The  facts  in  that  case  are  somewhat  ynique 
and  the  holding  therein  is  not  authority  for 
appellants'  contention  herein.  The  will  con- 
strued in  that  case  provides  as  follows:  "All 
the  rest,  residue  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  of  which  I  shall 
die  seised,  wheresoever  situated,  I  give,  de- 
vise, and  bequeath  to  the  same  persons  and 
In  the  same  proportions  as  my  said  estate 
would  descend  under  or  according  to  the 
laws  of  the  state  of  Mlniiesota,  as  existing 
at  the  time  of  my  death — the  child  or  chil- 
dren of  any  deceased  parent  taking  the  share 
of  such  parent  by  right  of  representation." 

I?hi8  will  was  made  a  few  days  before  the 
death  of  the  testator.  At  the  time  it  was 
made,  the  testator  had  no  surviving  descend- 
ants, nor  widow,  nor  parents,  nor  brother, 
nor  sister.  Cnder  the  statute  of  the  de- 
scent of  Minnesota,  at  the  time  the  will  was 
made  and  at  the  time  of  the  testator's  death, 
his  property  would  descend  equally  to  his 
survivUig  next  of  kin  which  consisted  of 
20  first  cousins.  No  child  or  children  of  any 
first  cousin  who  did  not  survive  tbe  testator 
would  take  any  part  of  his  estate  under  such 
statute,  and  the  rule  would  be  the  same 
whether  the  nonsurviving  cousin  died  be- 
fore the  making  of  the  will  or  after.  It  is 
evident,  therefore,  that  no  effect  whatever 
could  be  given  to  the  clause,  "the  child  or 
children  of  any  deceased  parent  taking  the 
share  of  such  parent  by  right  of  representa- 
tion," and  at  the  same  time  divide  the  prop- 
erty according  to  the  Minnesota  statute  of 
descent  The  court  construed  the  will  aa 
devising  the  estate  to  surviving  first  cousins 
and  to  the  children  of  deceased  first  cousins. 
Such  deceased  first  cousins  all  died  prior  to 
the  making  of'  the  will.  The  alternative 
confronting    the    court   was   to   adopt   this 
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construction,  or  else  to  ignore  entirely  the 
last  clause.  This  meaning  was  attadied  to 
this  clause  with  some  difficulty  of  construc- 
tion. But  any  other  meaning  was  impossi- 
ble. No  other  construction  would  have  given 
effect  to  both  clauses.  Under  the  first  clause 
of  such  will,  the  testator  did  not  assume  to 
know  what  persons  would  comprise  the 
class  described  therein.  Such  persons  could 
only  be  determined  under  the  law  in  force  at 
the  time  of  his  death.  In  other  words,  he 
named  no  class,  but  he  Ingrafted  a  qualifica- 
tion or  exception  upon  tbe  statute,  and  di- 
rected his  executors  and  the  court  to  ascer- 
tain the  class  by  the  terms  of  the  statute  and 
by  such  additional  proviso  in  his  will.  The 
construction  adopted  was  the  court's  ascer- 
tainment of  the  actual  intent  of  the  testator 
as  expressed  in  such  will. 

We  have  to  do  with  the  construction  of  a 
devise  wherein  the  language  is  materially 
different,  and  where  its  clauses  are  readily 
capable  of  a  construction  consistent  with 
each  other.  There  is  nothing  in  our  law 
which  prevents  the  heirs  of  predeceased  per- 
Bonri  from  taking  under  a  devise  to  a  class, 
when  the  language  of  the  will  fairly  indi- 
cates such  to  have  been  the  intent  of  the 
testator.  What  the  Downing  Case  settled 
is  that  the  language  in  clause  No.  1  is  not 
sufflcient  for  that  purpose. 

Applying  to  clause  No.  1,  in  tbe  first  in- 
stance, the  construction  adopted  in  the 
Downing  Case,  we  see  nothing  in  tbe  lan- 
guage of  clause  No.  2  which  requires  a  dif- 
ferent construction.  So  construed,  the  two 
clauses  are  entirely  consistent  The  most 
that  can  be  claimed  for  the  other  view  is 
that  they  would  be  equally  consistent,  if  the 
other  construction  were  adopted.  To  our 
minds,  however,  the  other  construction  would 
impair  the  consistency  of  these  two  clauses. 

In  construing  the  will  before  us,  we  think 
we  should  apply  to  clause  No.  1  the  rule  of 
construction  adopted  In  the  Downing  Case, 
and  that  clause  No.  2  should  be  construed  in 
accord  therewith.  The  reasons  for  the 
Downing  Case  are  fully  stated  in  the  opin- 
ion filed  therein,  and  we  shall  not  now  en- 
ter again  that  field  of  discussion.  The  opin- 
ion in  the  case  recognized  the  fact  that  it 
had  to  deal  with  a  conflict  of  authorities. 
Tbe  following  cases  from  other  jurisdic- 
tions are  in  harmony  with  the  conclusion 
which  we  reach  herein:  Dunn  v.  Cory,  56 
N.  J.  Bq.  50T,  39  AU.  368;  Tiffany  v.  EJmmet, 
24  R.  I.  411,  63  Atl.  281;  Adams  v.  Jones, 
176  Mass.  185,  57  N.  B.  362;  Wescott  v. 
HIgglns,  42  App.  Dlv.  69,  58  N.  X.  Supp.  938. 

It  is  our  opinion  that  the  case  was  rightly 
decided  below,  and  tbe  decree  of  the  trial 
court  Is  accordingly  affirmed. 

Affirmed. 
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STOCK  T.  OHRISTLE. 
(Snpreme  Court  of  Iowa.     May  5,   1911.) 

1.  Landlobd  a!vd  Tenant  (|  199%*)— Lia- 
bility FOB  Rent— Defenses. 

Where  a  landlord  did  not  undertake  to 
lease  any  given  amount  of  tillable  land,  though 
the  rent  agreed  on  was  estimated  on  the  basis 
of  acreage,  the  fact  that  the  tenant  could  not 
cultivate  or  pasture  every  acre  to  his  advan- 
tage, was  immaterial,  and  was  no  defense  to  a 
demand  for  rent 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  J  199%.*] 

2.  COUPBOMISE  AND  SETTLEMENT  (§  23*)— IM- 
PEACHMENT— Evidence. 

One  coming  into  court  with  a  stale  claim, 
seeking  to  set  aside  an  amicable  settlement  and 
to  recover  monejr  voluntarily  paid  thereunder, 
must  establish  his  case  by  a  clear  and  satis- 
factory preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  ${  91-94;  Dec.  Dig. 
i  23.*] 

3.  Compbomibe  and  Settlement  (|23*)— Rb- 
coveby  of  Excebsivk  Rent  Paid— Bvi- 
dencb— Sufficiency. 

Evidence  held  not  to  justify  a  recovery 
by  a  tenant  of  a  farm  of  excessive  rent,  paid 
pursuant  to  an  amicable  settlement,  on  the 
ground  of  a  shortage  in  the  acreage  subse- 
quently diacovered. 

[Bid.  Note.— For  other  cases,  see  Compromise 
and  SetUement,  Cent  Dig.  Si  91-94;  Dec. 
Dig.  §  23.*] 

Appeal  from  Superior  Court  of  Cedar 
RapddB ;  G.  B.  Robbius,  T  Jdge. 

Action  in  equity  to  reform  the  stipulations 
of  a  written  contract  of  lease  and  for  recov- 
ery of  money  alleged  to  have  been  overpaid 
as  rent  Decree  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Redmond  A  Stewart,  for  appellant  Orlss- 
man,  Unville  &  Cburcblll.  for  appellee. 

WEAVER,  J.  In  October,  1903,  tbe  de- 
fendant, by  written  lease,  let  to  the  plaintiff 
a  certain  farm  or  tract  of  land  for  a  term 
of  three  years.  The  writing  described  tbe 
land  as  being  in  a  certain  named  section  on 
tbe  east  side  of  Cedar  river,  and  as  contain- 
ing "about  87  acres,"  but  did  not  describe  it 
by  met^  and  bounds,  or  designate  what  frac- 
tional part  of  the  section  it  constituted.  For 
tbe  use  of  tbe  leased  premises,  plaintiff  un- 
dertook, according  to  tbe  writing,  to  pay  an 
"annual  rental  of  $304.50"  In  specified  In- 
-rftallments.  Under  tbe  lease  plaintiff  went 
into  possession  of  tbe  premises  and  remain- 
iid  there  two  years.  At  the  end  of  this 
period  be  had  an  opportunity  to  obtain  an- 
other farm,  which  be  preferred,  and  at  bis 
request  tbe  defendant  consented  to  an  aban- 
donment of  tbe  lease  for  tbe  remainder  of  tbe 
term,  and  plaintiff  removed  from  tbe  premis- 
es. The  business  between  the  parties  was  set- 
tled amicubly,  and  plaintiff  paid  the  stipulat- 
ed rent  for  tbe  two  years  in  full.  Thereafter 
defendant  leased  the.  land  to  one  Hucle,  and 
two  years  later  some  dispute  and  litigation 
arose  between  them  over  tbe  actual  acreage 


covered  by  tbe  latter's  lease,  and  measure- 
ments were  made  which,  it  is  claimed,  in- 
dicated an  area  of  materially  less  than  87 
acres.  On  the  strength  of  the  information 
tbus  received,  plaintiff  was  led  to  believe  he 
had  paid  more  than  was  actually  due  defend- 
ant and  instituted  this  action,  alleging  that, 
while  the  lease  nnder  wbicb  he  occnpied 
this  land  mentions  tbe  sum  of  $304.50  as 
the  gross  yearly  rental,  his  actual  agreement 
with  defendant  was  to  pay  rent  at  $3.50 
per  acre  for  87  acres,  which  both  parties  er- 
roneously believed  to  be  tbe  actual  meas- 
urement, and  that  acting  on  sncb  erroneons 
belief  plaintiff  paid  defendant  more  than 
ivas  due,  and  be  asks  that  the  lease  may  be 
reformed  to  express  the  true  agreement 
made,  that  the  shortage  in  said  land  be  as- 
certained, and  that  be  recover  tbe  amonnt 
of  his  over  payment 

Defendant  denies  the  plaintiff's  claim  and 
says  tbe  farm  leased  to  plaintiff  was  an  Ir- 
regular tract,  tbe  exact  acreage  of  wbicb 
was  not  known  to  blm  with  any  degree  of 
exactness,  and  that  said  land  was  crossed  by 
a  railway  right  of  way  of  which  both  parties 
bad  full  knowledge  at  tbe  time;  that  the 
land  was  leased  for  a  gross  sum,  and  not 
by  the  acre,  and  that  at  tbe  time  their*  rela- 
tion of  landlord  and  tenant  was  terminated 
tbe  parties  bad  a  full  and  complete  settle- 
ment of  all  their  dealings  and  transactions, 
and  the  lease  was  then  and  tbere,  by  mu- 
tual agreement,  terminated  and  canceled.  No 
reply  seems  to  have  been  filed,  but  tbe  af- 
firmative matters  pleaded  in  evidence  may 
be  treated  as  denied  by  operation  of  Ian-. 
The  trial  court  found  for  the  plaintiff  that 
the  land  was  leased  by  the  acre,  and  that 
tbe  area  fell  short  of  87  acres  by  tbe  exact 
amonnt  of  land  contained  in  the  railroad 
right  of  way,  being  5.86  acres,  and  on  this 
basis  rendered  Judgment  against  the  defend- 
ant 

A  careful  examination  of  the  record  leads 
us  to  tbe  conclusion  that  the  Judgment  ap- 
pealed from  is  without  sufficient  support  in 
tbe  evidence,  and  that  tbe  claim  in  suit  is 
devoid  of  equity.  These  parties  made  their 
lease,  and,  as  we  have  seen,  after  a  period 
of  two  years  amicably  dissolved  their  rela- 
tions as  landlord  and  tenant,  settled  their 
matters  of  dealing,  and  the  balance  due 
from  plaintiff  was  paid  by  him  without  con- 
troversy or  dispute.  The  fact  that  the  land 
was  crossed  by  a  railroad  right  of  way  was 
at  all  times  well  known  to  both.  Plaintiff 
never  expected  to  get  any  beneficial  nse  of 
tbe  land  so  occupied,  and  in  making  settle- 
ment with  defendant  made  no  claim  of  in- 
Jury  or  damage  on  that  account  His  posi- 
tion now  is  that  defendant  understood  to 
lease  him  87  acres  of  land,  exclusive  of  the 
right  of  way;  that  he  in  Ignorance  of  this 
shortage  paid  on  the  basis  of  tbe  estimated 
area,  and  that  defendant  is  nnder  eqnitablo 


*For  other  casea  tee  same  topic  and  aectlon  NUMBER  In  Dec.  Dlx.  ft  Am.  Dig.  Kejr  No.  Series  ft  Rep'r  Indextfs 
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obligation  to  return  a  proportionate  part  of 
the  money  so  received.  He  claims  that,  al- 
though the  matter  of  the  right  of  tray  was 
not  mentioned  in  the  negotiations  leading 
up  to  the  lease,  he  had  a  right  to  rely  upon 
defendant's  description  of  the  land  as  con- 
taining "about  87  acres,"  as  an  assurance  of 
that  quantity  of  land  outside  of  that  part 
occupied  by  the  railway. 

Assuming  for  the  present  the  correctness 
of  plaintilTs  legal  proposition,  an  examina- 
tion of  the  testimony  here  presented  reveals 
a  substantial  failure  of  proof  of  any  ma- 
terial shortage  In  measurement  of  the  prem- 
ises actually  used  and  occupied  under  the 
lease.  The  land  was  purchased  by  defend- 
ant In  seven  or  more  different  parcels,  Is  ir- 
regular In  shape,  and  Is  bounded  on  one  side 
for  about  a  half  mile  by  the  Cedar  river. 
No  one  undertakes  to  describe  it  by  frac- 
tions of  a  section  according  to  government 
survey.  The  only  witness  who  attempts  to 
speak  of  the  area  of  the  land  from  actual 
noeasurement  is  a  surveyor  who  made  a  sur- 
vey in  connection  with  the  controversy  of  de- 
fendant and  Hucle.  The  defendant  was  not 
present  when  the  survey  was  made,  and  the 
witness  did  not  consult  the  defendant's 
deeds  or  obtain  the  description  of  his  land 
from  the  public  records.  He  says  In  one 
place  that  the  land  as  measured  by  him  con- 
tained 77.63  acres  outside  of  the  railroad 
right  of  way.  Concerning  his  knowledge  of 
the  true  location  of  the  lines,  he  states  on 
cross-examination :  "Don't  know  exactly 
where  the  government  lines  are  along  the 
river  bank.  •  •  •  Didn't  examine  the 
field  notes  to  find  oat  where  it  was  located. 
I  made  this  plat  to  give  the  oonrt  an  idea 
of  what  Mr.  Hucle  claimed  was  In  Christie's 
farm — the  portion  of  laud  which  he  was  oc- 
cupying. Did  not  know  that  Christie's  deeds 
Inclnded  2^  to  4  acres  above  the  wagon 
load,  and  did  not  Include  It  In  my  totals. 
Did  not  hiclude  the  small  tract  where  Chris- 
tie lived.  If  I  had  Christie's  deeds  and  sur- 
veyed what  was  covered  by  them,  the  ground 
might  not  fit  the  boundaries  shown  on  my 
plat  There  might  be  a  wide  difference.  I 
took  those  boundaries  from  what  Hucle  told 
me  were  the  boundaries  of  the  ground  he  oc- 
cupied. •  •  *  I  don't  pretend  that  the 
plat  of  my  survey  is  a  survey  of  the  ground 
covered  by  Christie's  deeds.  It  Is  a  survey 
of  ground  under  the  direction  of  Hucle  that 
Hucle  claimed  he  occupied.  I  omitted  such 
lands  as  he  told  me  to  omit,  and  the  lands 
Inside  of  those  boundaries  is  the  land  that 
be  had  rented."  This  witness  also  appears 
In  one  place  to  have  figured  out  that  the 
land  so  designated  by  Hude  contained  71.83 
tillable  acres  and  11.96  acres  of  pasture.  If 
this  estimate  was  correct,  it  shows  a  short- 
age of  but  3.21  acres,  and  It  appears  from 
the  record,  without  substantial  controversy, 
that  there  was  a  piece  of  about  three  acres, 
not  Included  in  that  survey,  which  was  In 
fact  a  part  of  defendant's  farm.    This  tract 


was  low  and  probably  not  tillable,  but  plain- 
tiff could  not  rightfully  claim  any  deduction 
on  that  account 

[1]  Defendant  did  not  undertake  to  lease 
to  him  any  given  amount  of  tillable  land, 
and,  even  if  it  be  conceded  that  the  lease 
agreed  upon  was  estimated  upon  the  basis 
of  acreage,  the  fact  that  defendant  could  not 
cultivate  or  pasture  every  acre  to  his  advan- 
tage or  profit  Is  Immaterial  and  constituted 
no  defense  to  defendant's  demand  for  rent 

[2]  When  a  plaintiff  comes  Into  court  with 
a  stale  claim  on  which  he  asks  to  have  an 
amicable  settlement  set  aside  and  to  recover 
money  voluntarily  paid  to  his  creditor,  it  is 
but  Just  that  he  be  required  to  establish  his 
case  by  a  clear  and  satisfactory  preponder- 
ance of  evidence.  Hervey  v.  Savery,  48 
Iowa,  313;  Clute  v.  Frazler,  58  Iowa,  268,  12 
N.  W.  327;  Strayer  v.  Stone,  47  Iowa,  333; 
Wachendorf  v.  Lancaster,  61  Iowa,  509,  14  ' 
N.  W.  316,  16  N.  W.  533;  Hunt  v.  Gray,  76 
Iowa.  208,  41  N.  W.  14;  Sauer  v.  Nehls,  121 
Iowa,  184,  96  N.  W.  759.  The  burden  of 
proof  Is  heavily  upon  a  plaintiff  who  seeks 
to  set  aside  a  settlement  of  an  account  or 
daim.  Ball  v.  McGeoch,  81  Wis.  160,  51  N. 
W.  443;  Currey  v.  Lawler,  29  W.  Va.  Ill, 
11  S.  B.  897;  Marsh  v.  Case,  30  Wis.  531; 
PhllUpB  V.  Belden,  2  Bdw.  Ch.  (N.  Y.)  Xi 
Chubbuck  v.  Vemam,  42  N.  T.  432.  To  quote 
the  language  of  Chief  Justice  Marshall :  "No 
ppctice  could  be  more  dangerous  than  that 
of  opening  accounts  which  the  parties  them- 
selves have  adjusted,  on  suggestions  support- 
ed by  doubtful  or  only  probable  testimony." 
Chappedelaine  y.  Decbenaux,  4  Cranch,  300, 
2  li.  Ed.  629. 

[3]  We  have  no  dUDcnIty  In  holding  that 
the  testimony  in  the  case  at  bar  falls  de- 
cidedly short  of  that  measure  of  clearness 
and  certainty  which  the  law  requires  for  the 
opening  of  a  settled  claim,  and  especially 
one  which  has  been  so  long  acquiesced  In. 
There  Is  not  the  slightest  support  for  an; 
suggestion  of  fraud  or  intentional  deceit  on 
part  of  the  defendant  In  making  the  lease. 
He  told  the  plaintiff  that  he  gave  his  esti- 
mate in  the  quantity  of  land  from  the  deeds 
under  which  he  obtained  title,  and  the  plain- 
tiff, before  he  began  work  under  the  lease, 
asked  and  received  permission  to  examine 
the  deeds,  and,  so  far  as  appears,  was  per- 
fectly satisfied  with  what  they  dLselosed. 
If,  under  such  circumstances  and  after  his 
lease  is  terminated,  and  he  has  paid  his 
rent  without  a  murmur  or  suggestion  of  dis- 
satisfaction, a  tenant  may  wait  two  years  In 
silence  and  then  return  with  the  assertion 
that  the  land  measures  less  than  he  sup- 
posed it  did,  and,  upon  such  weak  and  un- 
certain testimony  as  the  record  here  dis- 
closes, have  the  settlement  reopened  and 
compel  a  return  of  a  substantial  part  of  the 
rent  so  voluntarily  paid,  then  all  attempts 
at  the  amicable  adjustment  of  business  deal- 
ings and  business  interests  may  well  be  aban- 
doned as  Idle  ceremony  upon^hich  neither 
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party  can  rest  with  any  degree  of  safety  or 
confidence. 

This  conclnsion  raiders  unnecessary  any 
discussion  by  ns  of  otber  questions  argued 
by  counsel.  In  our  Judgment  the  decree  of 
the  trial  court  should  be  reversed,  and  the 
petition  dismissed  at  plalntlfTa  costs. 

Reversed. 


SMITH  T.  PACKARD  A  CO.  et  aL 
(Supreme  Court  of  Iowa.     May  2,  1911.) 

1.  Fbaitd  ({  66*)  — Reuancb  or  Misbepxk- 
SENTATiON — ^Evidence.  . 

In  an  action  for  misrepresentiiiK  the  char- 
acter and  boundaries  of  land  purchased 
through  defendant  broken,  it  was  proper  to 
ezclnde  a  question  asked  plaintiff,  purchaser, 
whether  he  would  hare  taken  the  land,  had  he 
known  certain  land  was  not  included. 

[Bd.  Note.— Por  other  cases,  see  Fraud,  Cent. 
Dig.  i  63;  Dec.  Dig.  |  66.*] 

2.  FBAT7D  (I  69*)— Mibbefbesentations  Con- 
OEBNiNa  Lano — MEAsmtE  or  Dakaoes. 

In  an  action  against  real  estate  brokers  for 
misrepresentine  the  character  and  boundaries 
of  land  purcimsed  through  them  by  plaintiff 
under  relinquishment  of  a  homestead  entry, 
the  measure  of  damages  was  the  difference  be- 
tween the  value  of  the  relinquishment  as  it 
was  and  its  value  as  it  would  have  been,  had 
the  land  been  as  represented;  and  hence  plain- 
tiff could  not  show  the  prospective  value  of 
'the  land  after  final  proof  and  the  value  as  it 
would  then  have,  if  it  had  been  as  good  as  rep- 
resented. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  M  60-64;  Dec.  Dig.  i  69.*] 

3.  Affkal  and  Ebbob  (i  1031*)— Habiclbsb 
Ebbob— Evidence. 

Error  In  failing  to  specifically  direct  a 
jury's  attention  to  part  of  a  deposition  ex- 
cluded by  reference  to  the  numbers  of  inter- 
rogatories will  not  be  presumed  to  have  been 
prejudicial,  where  no  request  for  a  more  specific 
reference  was  made;  the  ruling  being  available 
to  the  aggrieved  party  in  his  argument 

(Eld.  Note. — For  other  cases,  see  Appeal  and 
Ebrror.  Cent  Dig.  U  4038-4046;  Dec.  Dig.  S 
1031.*] 

4.  Fbatjd  (J  60*)— Intent  to  Deceive— Bub- 
den  OF  Proof. 

In  an  action  against  real  estate  brokers 
for  misrepresenting  the  character  of  land  sold 
to  plaintiff  under  a  relinquishment  of  a  home- 
stead entry,  the  burden  was  on  plaintiff  to 
prove  intent  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  tS  46,  47;   Dec.  Dig.  {  50.*] 

5.  Fbatjd  ({  68*)— Intent  to  Deoeitb— Evi- 
dence. 

Ordinarily  the  same  evidence  that  proves 
making  of  representations  known  to  be  false  to 
sufficient,  also,  to  establish  intent  to  deceive. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  55-59;   Dec.  Dig.  {  58.*] 

6.  F'BAUD    (§  IS*)— MiSBKPRESENTATIONS   CON- 
CERNING Land — Knowledge  of  Palsitx. 

One  professing  to  know  a  true  twundary 
of  land  pointed  out  to  a  purchaser  cannot  es- 
cape liability  for  misrepresenting  the  true 
boundary,  because  he  did  not  know  that  the 
boundary  pointed  out  was  incorrect 

[I^d.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  K  3-5;    Dec.  Dig.  S  13.*] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 


Action  for  damages  for  alleged  fftlse  r^- 
resentatlons  in  the  sale  of  a  rellnqnishment 
of  a  homestead  entry  In  South  Dakota. 
There  was  a  trial  to  a  Jury,  and  a  verdict 
for  the  defendants.  From  a  judgment  en- 
tered thereon,  the  plaintiff  has  appealed.  Re- 
versed. 

A.  L.  Steele,  for  appellant  Sullivan  & 
Sullivan,  for  appellees. 

EIVANS,  J.  The  plaintiff  Is  a  resident  of 
Des  Moines.  The  defendant  Is  a  partner- 
ship consisting  of  two  or  more  i>er8oii8.  Tlie 
representations  complained  of  were  partici- 
pated in  by  more  than  one  person.  We  shall 
therefore  refer  to  the  defendant  in  the  plural 
number. 

The  defendants  were  engaged  in  the  real 
estate  business  in  South  Dakota.  One  of  the 
partners  lived  in  Des  Moines.  In  1907  the 
plaintiff  was  desirous  of  locating  a  home- 
stead ta  South  Dakota,  and  desired  to  pur- 
chase a  relinquishment  from  some  occupant 
of  a  suitable  quarter  section  for  that  pur- 
pose. He  purchased  such  rellnquishm^it 
through  the  agency  of  the  defendants,  paying 
to  them  $500  therefor.  He  avers  tliat  be 
made  such  purchase  In  reliance  upon  certain 
false  representations  made  to  him  by  the 
defendants,  whereby  be  was  deceived  and 
damaged.  The  substance  of  these  repre- 
sentations, as  he  charges  them,  was  that  the 
quarter  section  covered  by  the  proposed  re- 
linquishment contained  about  120  acres  of 
good,  level,  tillable  land  and  about  40  acres 
of  rough  land  suitable  for  pasture,  and  that 
it  would  be  worth  from  $12  to  |15  per  acre 
when  proven  up.  Upon  the  suggestion  of 
the  defendants,  he  went  to  Dakota  to  see 
the  land.  He  went  upon  the  land  In  com- 
pany with  one  of  the  defendants,  who  pur- 
ported to  show  the  same  to  Iilm.  The  land 
was  known  as  the  northwest  quarter  of  a 
certain  section  20.  The  rough  land  thereon 
was  said  to  be  in  the  northwest  corner, 
whereas  the  good  land  lay  to  the  east  The 
land  shown  to  him  corresponded  to  the  de- 
scription and  was  satisfactory  to  him.  Aftei 
his  purchase  of  the  relinquishment,  be  dis- 
covered, as  he  alleges,  that  he  bad  been 
misled  as  to  the  boundaries,  and  that  the 
greater  part  of  the  good  land  which  was 
shown  to  him  was  Included  in  the  north- 
east quarter  of  such  section  20,  and  that  the 
land  Included  within  his  true  boundaries  was 
nearly  all  rough  and  worthless.  The  answer 
of  the  defendants  was  In  effect  a  general 
denial  of  all  fraudulent  representations. 

[1]  1.  Plaintiff  was  a  witness  In  his  own 
behalf.  His  counsel  put  to  him  the  follow- 
ing question:  "Now,  Mr.  Smith,  had  yon 
known  that  the  120  acres  of  level  land  lyin; 
east  of  the  hills  was  not  on  your  quarter 
section,  would  you  have  filed  on  that  land?" 
An  appropriate  objection  to  this  question  was 
sustained,  and  complaint  Is  now  made  of  the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  N«.  Bertee  *  Rep'r  ladax** 
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ruling.  The  only  apparent  purpose  of  sncli 
question  was  to  prove  that  the  plaintiff  relied 
upon  the  alleged  false  representations.  He 
could  have  testified  directly  to  the  fact  of 
such  reliance,  and  there  was  no  occasion  to 
resort  to  an  Indirect  method.  The  question 
was  in  the  nature  of  cross-examination,  and 
there  was  no  error  in  excluding  it 

[2]  2.  Complaint  Is  also  made,  because  the 
court  refused  to  permit  the  plalntltE  to  prove 
the  value  of  the  quarter  section  covered  by 
such  relinquishment  and  upon  which  the 
plaintiff  filed  a  homestead  entry.  The  record 
shows  that  the  court  was  In  some  doubt  as 
to  the  rule  which  should  obtain  for  the  meas- 
ure of  damages  and  Invited  the  discussion  of 
counsel  on  the  question.  He  first  permitted 
the  plaintiff  to  testify  to  the  value  of  the 
land  and  afterwards  struck  out  the  evidence, 
and  announced  to  counsel  that  he  would  hold 
the  measure  of  damages  to  be  the  difference 
between  the  value  of  the  relinquishment  as  It 
was  and  its  value  as  it  would  have  been.  If 
the  land  covered  by  it  had  been  as  good  as 
represented  by  the  defendants.  It  Is  the 
contention  of  plaintiff  that  he  should  hav» 
been  permitted  to  show  the  value  of  the 
land  In  its  actual  condition  as  such  value 
would  ie  after  he  had  proven  up  under  the 
homestead  act,  and  the  value  of  such  land  as 
It  would  be  when  proven  up,  If  it  bad  been 
as  good  as  represented.  The  future  value 
of  the  land  necessarily  Involved  a  speculative 
element  It  required  time,  occupation,  and 
expense  In  order  to  make  final  proofs. 
Doubtless  these  elements  would  enter  Into 
the  consideration  of  any  witness  in  giving 
bis  opinion  as  to  the  value  of  the  relinquish- 
ment The  present  value  of  the  relinquish- 
ment was  not  measured  by  the  future  value 
of  the  land,  nor  even  by  such  future  value, 
less  expenses.  It  was  no  more  difficult  to 
prove  the  value  of  the  relinquishment  as 
such  by  the  direct  opinion  of  the  witness, 
than  it  was  to  prove  the  future  value  of  the 
land.  The  elements  which  entered  into  such 
valuation  might  perhaps,  be  Inquired  Into  on 
cross-examination.  We  do  not  think  the 
court  erred  at  this  point 

[8]  3.  Later  the  trial  court  permitted  Hans 
Johnson,  a  witness  for  the  defendants,  to 
testify  tbat  the  land  in  question  was  worth 
f  10  an  acre.  Such  testimony  was  permitted 
over  appropriate  objections  by  the  plaintiff. 
The  ruling  was  clearly  inconsistent  with  the 
rule  Imposed  upon  the  plaintiff  and  was  erro- 
neous. Still  later  in  the  trial,  the  court 
sustained  the  plaintiff's  objections  and  struck 
out  such  evidence.  Whether  this  was  done 
In  a  way  to  give  the  plaintiff  the  benefit  of 
the  ruling  before  the  Jury  is  not  free  from 
doubt  The  testimony  In  question  was  con- 
tained In  a  deposition  and  consisted  of  an- 
swers of  the  witness  to  Interrogatories  14 
and  15  of  such  deposition.  The  court  simply 
announced  at  a  later  stage  of  the  trial  that 
It  would  sustain  the  objections  to  Inter- 
rogatories 14  and  15  In  Johnson's  deposition. 


and  that  the  answers  would  be  stricken.  In 
no  other  way  was  the  attention  of  the  Jury 
directed  to  the  evidence  which  was  thus 
excluded.  No  request  was  made  that  the  at-, 
tention  of  the  Jury  be  directed  to  the  fact, 
nor  that  the  evidence  be  ruled  out  In  a  more 
specific  way.  The  ruling,  however,  was 
clearly  available  to  the  plaintiff  In  his  argu- 
ment before  the  Jury.  We  think,  therefore, 
that  we  ought  not  to  presume  that  the  Jury 
was  ignorant  of  the  effect  of  the  ruling. 

[4]  4.  PlainUfTs  petition  charged  that:  (1) 
Representations  complained  of  were  false;  (2) 
that  the  defendants  knew  them  to  be  false; 
(3)  that  they  were  made  with  intent  to  de- 
ceive; (4)  that  the  plaintiff  relied  on  them; 
(5)  tbat  he  was  damaged  thereby.  The  trial 
court  Instructed  the  Jury  that  It  was  In- 
cumbent upon  the  plaintiff  to  establish  each 
of  the  above  elements  by  a  preponderance 
of  the  evidence.  Plaintiff  complains  of  this 
Instruction.  He  urges  that  he  was  not  re. 
quired  to  prove  an  intent  to  deceive.  In 
support  of  this  contention,  reliance  is  placed 
on  Boddy  v.  Henry,  126  Iowa,  31,  101  N.  W. 
447.  Counsel  misconceives  the  purport  of  the 
holding  In  that  case.  Intent  to  deceive  Is 
necessarily  of  the  gist  of  an  action  for  de- 
celt.  The  burden  of  proving  It  is  necessarily 
upon  the  plaintiff.  The  method  of  proving  it 
Is  quite  another  question.  It  Is  always  an 
element  of  plalntlCTs  case,  necessary  to  be 
alleged,  and  therefore  necessary  to  be  estab- 
lished. 

[5]  However,  the  same  evidence  that  proves 
that  a  defendant  made  representations  known 
by  him  to  be  false,  upon  which  plaintiff  re- 
lied to  his  Injury,  Is  ordinarily  suflSdent  al- 
so, to  establish  the  intent  to  deceive.  The 
intent,  being  a  mere  act  of  the  mind  of  the 
defendant  is  usually  established  by  appro- 
priate inference  and  presumption  from  the 
overt  acts  proved.  In  such  a  case  the  deceit 
consists  tn  inducing  the  action  of  the  plain- 
tiff by  representations  known  by  the  defend- 
ant to  be  false.  It  Is  theoretically  possible 
for  one  to  make  representations  known  by 
him  to  be  false,  and  yet  without  Intent  on  his 
part  to  deceive ;  but  this  is  not  the  rule.  In 
the  Boddy  Case,  supra,  the  trial  court  had 
greatly  emphasized  the  necessity  of  plaintiffs 
proving  the  "Intent  to  deceive"  in  addition  to 
the  false  representations  and  the  scienter,  as 
though  It  were  necessary  to  prove  this  ele- 
ment by  some  evidence  additional  to  the 
evidence  in  proof  of  falsity  of  representa- 
tions and  scienter;  and  he  failed  to  Instruct 
that  if  the  latter  were  proved  the  Intent 
could  be  inferred  or  presumed.  In  Ijey  v. 
Insurance  Company,  120  Iowa,  203,  94  N.  W. 
668,  Mr.  Justice  Weaver  makes  the  following 
appropriate  quotation  from  Brackett  v.  Qrls- 
wold,  112  N.  X.  467,  20  N.  E.  378,  which  Is 
a  condensation  of  the  five  elements  of  this 
action  into  five  words,  viz.,  "Representation, 
falsity,  scienter,  deception,  injury."  In  Ha- 
ven V.  Neal,  43  Minn.  315,  45  N.  W.  612.  the 
Supreme  Court  of  Minnesota  states  the  rule 
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in  this  wise:  "In  order  to  sustain  an  action 
for  deceit,  tlie  fraudulent  Intent  must  be  es- 
tabllslied;  but  it  may  be  Inferred  from  tlie 
fact  that  the  false  statements  are  made  with 
knowledge  of  their  falsity.  And  where  a 
party  who  may  be  presumed  to  know,  or  who 
Is  In  a  position  to  know,  the  truth  delib- 
erately makes  unqualified  representations  In 
respect  to  a  material  matter,  in  such  manner 
as  to  Import  a  knowledge  by  him  of  their 
truth,  for  the  purpose  of  inducing  another  to 
act  upon  them,  a  similar  inference  may 
arise;  and  in  such  case,  if  a  party  has  acted 
in  reliance  on  such  representations,  he  is 
entitled  to  maintain  an  action  for  the  Injury 
sustained  thereby.  But  the  question  of 
fraudulent  intent  Is  usually  one  for  the  Jury. 
Meyer  v.  Amldon,  23  Hun  [N.  T.]  553;  2  Pom. 
Eq.  Jur.  {  884;  Hazard  v.  Irwin,  18  Pick. 
[Mass.]  96;  Page  v.  Bent,  2  Mete.  [Mass.] 
371;  5  Wait.  Act  &  Def.  436;  Salisbury  v. 
Howe,  87  N.  X.  129;  Cowley  v.  Smyth,  46 
N.  J.  Law,  380  [SO  Am.  Rep.  432];  Humphrey 
y.  Merriam,  32  Minn.  197,  20  N.  W.  138." 

Some  courts  have  gone  to  the  extent  of 
holding  that  the  presumption  of  intent  is 
concluslTe,  If  knowledge  of  the  falsity  of 
representation  be  shown,  but  such  is  not  the 
rule  adopted  In  the  majority  of  Jurisdic- 
tions, and  it  is  not  the  rule  In  this  state. 
The  fact,  therefore,  that  the  Intent  to  de- 
celye  may  be  presumed  or  Inferred  from  de- 
fendants' knowledge  of  the  falsity  of  repre- 
sentation does  not  eliminate  it  as  an  ele- 
ment from  plalntlfTs  case,  nor  does  it  re- 
lieve him  from  the  burden  of  proof  thereon. 
The  fact  remains  that  before  he  can  recover 
the  Jury  must  find,  from  the  evidence  as  a 
whole,  in  the  light  of  all  the  circumstances 
shown,  that  the  defendants  intended  to  de- 
ceive. 

Turning  to  the  Instruction  under  consid- 
eration, it  does  no  more  than  to  lay  this  bur- 
den upon  the  plaintiff.  It  does  not  empha- 
size this  element,  nor  require  it  to  be  proved 
by  any  different  or  additional  evidence  than 
that  relating  to  the  falsity  of  the  representa- 
tions, and  the  knowledge  thereof.  If  this 
instruction  had  stated  the  rule  above  In- 
dicated as  to  inference  and  presumption  of 
intent,  it  would  be  quite  complete.  But  this 
omission  is  not  the  ground  of  attack  upon  it, 
nor  was  any  request  made  for  the  state- 
ment of  such  rule.  We  think,  therefore,  that 
this  Instruction  does  not  afford  a  sufficient 
ground  to  Justify  a  reversal  of  the  Judgment 

[(]  6.  Instruction  No.  2,  as  given  by  the 
trial  court,  was  as  follows:  "If  you  find 
from  the  evidence  and  under  these  instruc- 
tions that  the  defendants,  or  either  of  th->m, 
represented  to  the  plaintiff  that  the  land  in 
question  contained  120  acres  of  good  farm- 
ing or  tillable  land,  and  that  there  were  40 
acres  of  billy  pasture  land,  and  that  they 
accompanied  the  plaintiff  to  view  the  la  id, 
and  that  plaintiff  did  view  the  land,  but  tl  at 
in  80  viewing  it  he  was  shown  land  upon 
another  quarter  section  and  not  the  land  In 


;  controversy ;   and  you  further  find  that  the 
,  defendants  stated,  as  a  matter  of  fact,  tbat 
j  the  land  shown  upon  the  other  quarter  sec- 
I  tlon  was  a  part  of  the  land  he  was  to  pur- 
,  chase    the    relinquishment    of ;     that    such 
:  statements   or   representations    were   false : 
that  such  statement  was  made  as  a  matter 
of  fact  and  knowingly,  and  with  the  purpose 
!  and  intent  at  the  time  to  deceive  the  plain- 
tiff;   that  plaintiff  relied  upon  such   state- 
ments and  representations  as  to  the  location 
of  the  land;   and  you  further  find  that  be 
could  not  by  reasonable  care  on  bis  part 
have  ascertained  the  location  of  the  land; 
if  you  find  these  to  be  facts,  and  that  plain- 
tiff was  damaged  thereby,  then  your  verdict 
will  be  for  the  plaintiff.    But  if  yon  fall  to 
find  as  to  any  one  of  said  elements,   then 
your  verdict  will  be  for  the  defendant" 

Particular  complaint  is  directed  against 
the  following  portion  of  the  above  instruc- 
tion: "That  such  statement  was  made  at  a 
I  matter  of  fact  and  knowingly,  and  with  the 
purpose  and  intent  at  the  time  to  deceive  the 
I  plaintiff."  The  proper  construction  to  be  put 
I  upon  the  sentence  last  quoted  is  not  clear. 
Ih  argument  counsel  for  both  parties  con- 
strue this  expression  to  mean  that  the  plai  i- 
tiff  must  prove  that  the  defendants  showed 
him  a  false  boundary  or  location,  and  that 
they  knew  the  falsity  of  such  boundary  or 
location.  Quoting  from  appellee's  argnment: 
"It  asked  him  to  establish  that  he  did  not 
get  the  land  that  was  sbown  bim;  that 
the  defendants  knew  they  were  not  showin? 
him  the  land  ultimately  conveyed  to  him. 
•  •  •  It  must  be  remembered  this  is  an 
action  at  law,  and  for  deceit  and  misrepre- 
sentation intentionally  made,  and  certainly 
knowingly  made.  We  will  admit  for  the 
sake  of  argument  that  the  defendants  knew 
they  were  showing  him  the  wrong  land,  and 
the  verdict  of  the  Jury  was  that  the  conten- 
tion of  plaintiff  was  not  sound.  •  •  •  If, 
In  fact,  the  statement  as  made  concerning 
the  location  of  the  comer  is  believed  to  be 
true,  and  it  turns  out  it  is  not,  the  person  so 
making  it  is  not  liable,  unless  he  knew  the 
statements  were  untrue.  •  •  •••  Adopt- 
ing this  construction  of  the  instruction,  ir 
was  clearly  erroneous  as  applied  to  the 
pleadings  and  evidence  in  this  case. 

It  will  be  noted  that  the  particular  state- 
ment under  consideration  at  this  point  in 
the  instruction  was  that  relating  to  the  cor- 
ner or  east  boundary  of  the  land.  The  con- 
tention of  appellant  at  this  point  both  by 
his  petition  and  his  evidence,  was  not  that 
the  defendants  kneto  tfte  true  boundary  ai'il 
showed  to  the  plaintiff  a  false  one.  It  was 
that  the  defendant  Steinhauser  tiated  to  the 
plaintiff  that  he  did  know  the  true  bound- 
ary, and  that  so  professing  to  know  the  tru(> 
boundary,  he  pointed  out  to  the  plaintiff  a 
false  boundary.  The  contention  of  Stein- 
hauser in  evidence  was  that  he  did  not  him- ' 
self  know  the  true  boundary,  and  that  he  ° 
only  exercised  and  expressed  liia  opinion  lu  . 


Digitized  by 


Google 


lowij 


TOWN  OF  SCKANTON  y.  HENSON 


1079 


to  the  boundary  pointed  out  by  blm.  Tbe  ef- 
fect .of  the  Instruction  as  construed  was  to 
say  that,  if  Steinhauser  was  Ignorant  of  the 
true  boundary  and  did  not  Icnow  the  falsity 
of  the  boundary  pointed  out  by  him,  the 
plaintiff  could  not  recover.  But  this  ignores 
entirely  the  assertion  of  knowledge  which 
Steinhauser  had  made.  If  he  asserted  that 
lie  had  knowledge  of  the  true  boundary  and 
so  asserting  purported  to  point  it  out,  such 
an  assertion  is  binding  upon  him;  all  other 
elements  of  the  case  being  made  to  appear. 
In  such  a  case  it  will  not  avail  him  as  a 
defense  to  say  that  he  did  not  know  the 
true  boundary,  and  that  he  pointed  out  a 
false  boundary  by  a  mistaken  opinion.  If 
be  asserted  knowledge  of  the  true  boundary 
wben  be  knew  that  he  had  no  such  knowl- 
edge, this  of  itself  was  a  false  statement., 
made  with  knowledge  of  its  falsity.  If  such 
statement  was  followed  by  the  pointing  out 
of  a  boundary  false  in  fact,  it  is  then  imma- 
terial whether  he  in  fact  knew  such  falsity 
or  not  Riley  v.  Bell,  120  Iowa,  618,  95  N, 
"W.  170;  Brewing  Co.  v.  Peterson,  130  Iowa, 
305,  106  N.  W.  741;  Evans  v.  Palmer,  137 
Iowa.  425,  114  N.  W.  912.  Steinhauser  tes- 
tified: "The  place  I  showed  him,  what  I 
thought  was  the  east  line  of  his  quarter,  was 
about  10  rods  east  of  the  exact  east  line." 
The  effect  of  the  instruction  was  to  give 
Steinhauser  the  benefit  of  his  ignorance  and 
mistiike  as  to  the  boundary,  even  though  he 
had  induced  belief,  on  the  part  of  the  plain- 
tiff, by  his  previous  assertion  of  knowledge 
on  that  question. 

We  have  considered  whether  we  could  put 
upon  the  Instruction  at  this  point  a  different 
construction  from  that  adopted  by  counsel 
for  tbe  parties.  "That  such  a  statement  was 
made  as  a  matter  of  fact"  might  be  con- 
strued (1)  that  the  statement  referred  to 
was  in  fact  made,  or  <2)  that  the  statement 
was  made  as  a  statement  of  fact,  and  not 
as  an  expression  of  opinion.  The  word 
"knowingly"  in  this  connection  might  be  con- 
strued as  meaning  (1)  that  Steinhauser  knew 
that  be  made  the  statement  as  to  the  bound- 
aries, or  (2)  that  the  truth  or  falsity  of  the 
purported  fact  stated  by  him  was  within  his 
knowledge,  viz.,  that  he  knew  whether  the 
t>oundary  pointed  out  by  him  was  true  or 
falsfc  We  think  that  the  language  used  at 
this  point  in  the  instruction  will  not  bear 
any  other  construction  than  such  as  are  here 
suggested,  or  else  tbe  construction  adopted 
by  counsel  which  we  have  already  consider- 
ed. Whichever  construction  thus  suggested 
might  be  adopted,  the  instruction  deprives 
the  plaintiff  of  the  benefit  of  bis  allegation 
and  evidence  at  this  point.  If  we  look  be- 
yond the  language  of  tbe  instruction,  we  are 
Impressed  that  the  probable  Intention  of  the 
■coprt  was  to  say  that,  if  the  Jury  found  that 
'he  statement  as  to  pointing  out  the  bounda- 
>y  was  made  by  Steinhauser  as  a  statement 


of  fact,  within  his  actual  knowledge,  and 
not  as  a  mere  expression  of  opinion,  then  he 
would  be  bound  by  the  falsity  of  the  state- 
ment The  language  of  the  instruction,  how- 
ever, fails  in  its  expression  of  such  thought, 
and  we  cannot  presume  that  the  jury  could 
have  supplied  the  omission. 

We  cannot  avoid  the  conclusion  that,  from 
any  point  of  view,  the  instruction  was  mis- 
leading. It  was  not  necessary  for  the  plain- 
tiff to  prove  that  Steinhauser  knew  the  trn<» 
boundary ;  it  was  sufficient  if  he  proved  that 
Steinhauser  professed  to  know,  and  so  pro- 
fessing pointed  out  to  plaintiff  an  alleged 
boundary,  with  intent  to  deceive.  The  tend- 
ency of  the  instruction  was  to  convey  to  the 
Jury  the  idea  that  if  Steinhauser  did  not 
himself  know  the  eastern  boundary,  he 
would  not  be  liable  for  a  mistake  of  opinion. 
However  correct  this  might  be.  as  an  ab- 
stract proposition  of  law,  it  was  inappropri- 
ate and  misleading  in  its  application  to  the 
pleadings  and  evidence  in  this  case. 

Some  other  alleged  errors  are  argued,  but 
they  are  such  as  are  not  likely  to  arise  on 
a  new  trial,  and  we  will  not  deal  with  them. 
For  the  error  above  indicated  in  instruction 
2,  the  Judgment  below  must  be  reversed. 

Reversed. 


TOWN  OF  SCRANTON  v.  HBNSON  et  al. 
(Supreme  Court  of  Iowa.    May  3,  1911.) 

1.  Municipal  Cobpohations  (8  642*)— Viola- 
tion OF  Ohdinances— Appeal. 

A  prosecution  for  ylolation  of  a  town  ordi- 
nance by  carrying  on  a  transient  mercantile 
business  without  a  license  being  criminal  or 
quasi  criminal  in  character,  tbe  acquittal  of  de- 
fendants is  final,  and  they  cannot  again  be  tried, 
and  on  the  town  s  appeal  the  Supreme  Court  can 
only  announce  proper  rules  of  law  for  the  future 
under  Code,  {  5463,  providing  that,  if  the  state 
appeals  in  a  criminal  case,  the  Supreme  Court 
cannot  reverse  or  modify  the  judgment  so  as  to 
increase  the  punishment,  but  may  affirm  it  and 
shall  point  out  any  error  in  the  proceedings,  or 
in  the  measure  of  punishment;  its  decision  be- 
ing obligatory  as  law. 

[Ed.   Note.— For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  {  1415;    Dec  Dig.   i 

2.  Licenses  (J  42*)— Obdtnances— Violation 
—  Prosecution  —  Admissibilitt  of  Evi- 
dence. 

In  a  prosecntion  for  violating  a  town  ordi- 
nance by  carrying  on  a  transient  mercantile 
business  without  a  license,  the  evidence  tended 
to  show  that  defendant  H.  and  bis  father  had 
formerly  run  a  small  shoe  store  in  plaintiff  town 
in  another  building:  that  the  goods  were  in  an- 
other town  in  the  latter  part  of  1909,  and  in 
January,  1910,  were  placed  in  a  building  in 
plaintiff  town  which  was  rented  ostensibly  by 
defendant  H.  about  January  23,  1910,  under 
an  agreement  that  he  should  have  it  for  30  or 
00  days  or  perhaps  one  year;  that  defendant  B. 
came  with  the  goods,  and  remained  in  plaintiff 
town  for  about  10  days;  that  he  was  a  stranger 
engased  in  the  business,  then  conducted  in  de- 
fendiint  H.'s  name;  that  defendant  H.  had  an 
advviltisement  printed  in  a  paper  in  plaintiff 
town,  stating  the  character  of  goods  he  had  to 
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cell,  and  that  the  sale  woiild  commence  Janu- 
ary 29,  1910,  and  last  60  days.  Held,  that  it 
was  error  to  exclude  evidence  that  another  in 
fact  owned  or  had  some  interest  in  the  goods, 
and  that  defendants  were  simply  handling  them 
for  such  other  to  close  them  out  at  an  early 
day. 

[Bd.  Note.— For  other  cases,  see  licenses,  Dec. 

ig.  {  42.*] 

3.  CJBiinNAi.  IjAW  (J  408*)  — Etidenct  — Ad- 

ICISSIOHB  IN  FOBK  or  COMPBOMIBE. 

It  was  also  error  to  exclude  evidence  that, 
after  the  case  was  commenced,  one  of  the  de- 
fendants went  to  the  town  mayor  and  stated 
that  he  wanted  to  give  the  mayor  $50  to  settle 
the  controversy,  bnt  not  to  apply  as  a  license ; 
the  mle  making  inadmissible,  in  a  civil  action, 
admissions  in  uie  form  of  an  effort  to  compro- 
mise, not  applying  to  criminal  cases. 

Wi.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  786;  Dec.  Dig.  {  408.*] 

4.  LlCKNSM   (I   15*)  — Obdinances— "Tban- 
sam  Mebohant." 

A  town  ordinance  provided  that  transient 
merchants,  all  persons  transiently  remaining  in 
the  town  and  selling  or  offering  for  sale  mer- 
chandise at  retail  in  temporary  places  of  busi- 
ness, shoold  pay  a  certain  license  fee.  Beld. 
that  the  term  transient  merchant"  relates  rath- 
er to  the  business  carried  on  than  to  the  resi- 
dence of  the  merchant,  and  whether  a  merchant 
shall  be  deemed  transient  depends  upon  the  kind 
of  business  transacted,  the  place  where  it  is 
conducted,  and  the  daration  or  intended  daimtion 
thereof. 

[Bd.  Note.— For  other  cases,  see  Ucensea, 
Cent.  Dig.  {  31;  Dec.  Dig.  i  16.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  p.  7072.] 

5.  Licenses  (!  42*)— Tbarsiznt  Merchant— 

SKLXINO  WlTHODT  LICENSE— PbOSECDTION- 
ADlflBSIBIUTT    or  BVIDBNCE. 

In  a,  prosecution  for  carrying  on  the  bnsi- 
ness  of  transient  merchant  withont  paying  a 
license  fee,  in  violation  of  a  town  ordinance,  it 
was  error  to  exclude  evidence  that  the  stock  of 
goods  in  qnestion  had  been  kept  and  offered  for 
sale  at  other  towns  in  an  itinerant  manner. 

[Bd.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  {  91 ;   Dec.  Dig.  {  42.*] 

Appeal  from  District  Court,  Oreene  Coun- 
ty;  F.  M.  Powers,  Judge. 

Defendants  were  accused  of  the  violation 
of  an  ordinance  of  the  plaintiff  town,  in  that 
without  a  license  they  carried  on  a  transient 
mercantile  business  In  the  said  town.  The 
trial  court  directed  a  verdict  for  defendants, 
and  plaintiff  appeals.    Reversed. 

B.  O.  Clark  and  J.  A.  Henderson,  for  ap- 
pellant J.  Y.  Luke  and  Wilson  &  Albert, 
for  appellees. 

DEEMBR,  J.  Section  700  of  the  Code  pro- 
vides tliat  "towns  shall  have  power  to  define 
by  ordinance  who  shall  be  considered  tran- 
sient merchants  and  to  regulate  license  and 
tax  their  sales.  •  •  • "  Pursuant  to  this 
statute  the  plaintiff  town  enacted  an  ordi* 
nance  from  which  we  extract  the  following: 

"Section  1.  Be  It  ordained  by  the  council 
of  the  incorporated  town  of  Scranton,  in 
Greene  county,  Iowa,  that  no  person,  firm 
or  company  or  corporation  Shall  be  engaged 
in  any  manner,  directly  or  indirectly,  carry 


on  any  trade,  business,  profession,  or  siAeme, 
hereinafter  mentioned,  described  or  defined 
within  the  coriwrate  limits  of  said  town  un- 
til such  person,  company  or  corporation  shall 
have  first  procured  a  license  tbetefor. 

"Sec.  2.  In  all  cases  applications  for  li- 
cense shall  be  made  to  the  mayor,  who  shall 
inform  the  applicant  of  the  amount  required 
to  be  paid  for  the  same,  and  upon  production 
of  the  receipt  of  the  town  treasurer  showing 
that  the  required  amount  of  such  license  has 
been  paid  to  him  for  that  purpose,  shall  is- 
sue to  the  applicant  the  required  license  in 
accordance  with  the  ordinances  of  tbe  town, 
but  in  no  case  to  l>e  inconsistent  to  tiM  laws 
of  the  state.    •    •    • 

"Sec.  7.  Peddlers  and  hawkers,  proprietors 
or  operators  of  doUar  stores  or  gift  enterpris- 
es not  prohibited  by  the  laws  of  the  state,  ail 
transient  merchants  and  persons  transiently 
remaining  in  said  town  and  selling  or  offer- 
ing for  sale,  in  any  manner,  any  goods,  wares, 
or  merchandise,  or  chattels  of  any  kind,  at 
retail  in  temporary  places  of  business,  or 
traveling  about  the  town,  shall  pay  a  license 
of  not  less  than  ($1.60)  one  dollar  and  fifty 
cents  nor  more  than  ($16.00)  fifteen  dollars. 
In  tbe  discretion  of  the  mayor,  for  etch  day 
so  engaged.    •    •    • 

"Sec.  11.  Any  person  violating  any  of  the 
provisions  of  this  ordinance  shall  on  conric- 
tion  thereof  be  subject  to  a  fine  of  not  less 
than  ($3.00)  three  dollars  nor  more  tban 
($76.00)  seventy-five  dollars,  and  coeta  of 
prosecution.  In  the  discretion  of  the  court 
or  mayor,  and  shall  be  imprisoned  until  such 
fines  and  costs  are  paid,  not  exceeding  thirty 
days." 

On  January  31,  1910,  an  Information  was 
filed  before  the  mayor  of  the  town,  accusing 
defendants  of  a  violation  of  this  ordinance, 
in  that  they  "did  on  or  about  the  28th  day 
of  January,  1010,  rent  and  occupy  the  frame 
building  located  on  lot  9  in  block  10  of  tbe 
original  town  of  Scranton,  Iowa,  and  place 
therein  a  stock  of  clothing  and  otlier  mer- 
chandise for  sale  and  to  be  sold  by  tbe  said 
defendants  at  retail  temporarily  and  to  l>e 
closed  out  and  sold  out  within  the  next  60 
days,  the  said  stock  and  goods  being  a  tran* 
Blent  stock  and  goods,  and  the  defendants 
being  engaged  in  said  bnslneaa  temporarily 
and  as  transient  mercliants  without  buying 
and  procuring  a  license  from  the  autborittes 
of  the  said  town  of  Scranton,  Iowa,  for  the 
purpose  of  conducting  and  carrying  on  said 
business  and  the»sale  of  said  goods,  and  the 
defendants  have  refused  to  purchase  and  buy 
a  license  as  by  ordinance  of  said  town  pro- 
vided, though  demanded  to  do  so  for  the 
carrying  on  of  said  business  and  the  sale  of 
said  goods."  Upon  trial  before  the  mayor 
defendants  were  convicted,  and  they  each 
appealed.  The  case  coming  on  for  hearing 
In  the  regular  way  before  the  district  court, 
that  court,  after  hearing  all  of  the  testimony 
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for  plaintiff,  directed  a  verdict  for  the  de- 
fendants upon  the  following  grounds:  "(7) 
That  the  evidence  of  the  plaintiff  entirely 
falls  to  show  that  the  defendants  are  tran- 
sient merchants  under  the  laws  of  the  state 
of  Iowa.  (8)  The  evidence  entirely  falls  to 
show  In  any  manner  that  said  stock  of  goods 
is  to  be  sold  oat  or  removed  from  the  town 
within  such  a  period  as  would  make  them 
transient  merchants."    Plaintiff  appeals. 

[1]  As  the  case  Is  criminal  or  quasi  crim- 
inal In  character,  we  can  do  no  more  than 
announce  proper  rules  of  law  for  the  future; 
for  the  acquittal  of  the  defaidants  Is  final, 
and  they  cannot  again  be  tried.  Columbus 
City  V.  Cntcomp,  61  Iowa,  672,  17  N.  W.  47; 
Caty  V.  Unterklrcher,  99  Iowa,  401,  68  N.  W. 
795.    See,  also.  Code,  {  6463. 

[2]  In  addition  to  the  claim  that  the  trial 
court  was  tn  error  in  directing  the  verdict, 
certain  rulings  on  evidence  are  complained 
of.  The  testimony  tended  to  show  that  de- 
fendant Benson,  in  connection  with  his  fa- 
ther, had  formerly  run  a  small  shoe  store  in 
the  town  of  Scranton,  but  not  in  the  bond- 
ing in  which  the  goods  in  question  were  han- 
dled. The  stock  of  clothing  in  question  was 
at  Gladbrook,  Iowa,  the  latter  part  of  the 
year  1909,  and  in  January  of  the  year  1910 
was  placed  in  what  Is  known  as  the  Dowling 
building  in  plaintiff  town.  The  building  was 
owned  by  T.  Lewis  and  A.  E.  Edwards  Joint- 
ly. This  building  was  rented  ostensibly  by 
the  defendant  Henson  about  January  23, 
1910,  for  no  definite  period;  the  agreement 
being  that  he  should  have  it  for  30  or  60 
days  or  perhaps  one  year.  Defendant  Black 
came  with  the  goods  from  the  town  of  Glad- 
brook  and  remained  In  Scranton  for  a  pe- 
riod of  from  ten  days  to  two  weeks.  He  was 
a  stranger  In  the  town  of  Scranton,  but  was 
engaged  in  the  business  which  was  there  be- 
ing conducted  In  the  defendant  Benson's 
name.  Henson  had  an  advertisement  printed 
In  one  of  the  newspapers  published  in  plain- 
tiff town.  In  which  he  asserted  that  he  was 
conducting  a  public  liquidation  sale;  that 
be  had  bought  $10,000  worth  of  clothing, 
shoes,  and  furnishings  which  be  expected  to 
tarn  into  iponey  within  the  next  60  days; 
that  the  sale  would  commence  on  January 
29,  1910,  and  would  last  00  days.  The  char- 
acter of  the  goods  was  stated  and  the  prices 
at  which  such  goods  would  be  sold,  and  the 
list  disclosed  such  bargains  as  would  appeal 
to  bargain  hunters.  Plaintiff  sought  to  show 
that  one  Keedick,  or  the  Union  Clothing  Com- 
pany, In  fact  owned  or  had  some  interest  In 
the  goods,  and  that  defendants  were  simply 
handling  the  same  for  Keedi<^  or  the  com- 
pany in  order  to  close  them  out  at  an  early 
day.  Objection  to  testimony  tending  to  show 
this  ownership  or  control  of  the  goods  was 
sustained,  and  In  this  we  think  the  trial 
court  was  In  error. 

[3]  Plaintiff  also  offered  to  show  that  aft- 
et  this  case  was  commenced  defendant  Hen- 
■on  went  to  the  mayor  of  the  town  and  said 


he  wanted  to  give  him  (the  mayor)  the  sum 
of  $50  to  settle  the  controversy.  Defendant 
Henson  also  said  that  he  did  not  want  it 
to  apply  as  a  license,  but  that  he  Just  want- 
ed to  give  the  mayor  $50.  This  testimony 
was,  upon  defendants'  motion,  stricken  out 
on  the  ground  that,  as  It  was  an  attempt 
to  compromise,  the  testimony  was  not  ad- 
missible. In  this  the  trial  court  was  also  in 
error.  The  statement  made  by  the  defend- 
ant was  either  an  admission  of  guilt  or  an 
attempt  to  compromise  an  offense,  and,  in 
either  event,  it  was  admissible.  Admissions 
in  the  form  of  a  compromise  are  not  admis- 
sible in  a  law  action;  bat  this  rule  does  not 
apply  to  criminal  cases.  See  McMath  v. 
State,  66  Ga.  803;  Barr  v.  People,  113  111. 
471;  State  v.  Soper,  16  Me.  293,  33  Am.  Dec. 
665 ;  Cedl  v.  Territory,  16  Okl.  197,  82  Pac. 
654;  Collins  v.  State,  115  Wis.  606,  92  N.  W. 
266;  Rumph  v.  State,  91  Ga.  20,  16  S.  El  104; 
Jones  V.  State,  64  Ind.  473. 

[4]  2.  We  are  also  of  opinion  that  the 
trial  court  was  in  error  In  directing  a  ver- 
dict for  the  defendants.  The  ordinance  from 
which  we  have  quoted  does  define  "transient 
merchants,"  although  It  must  be  admitted 
that  this  definition  Is  not  perhaps  as  ludd 
as  it  might  have  been.  It  says  "all  transient 
merchants  and  persons  transiently  remaining 
In  said  town  and  selling  or  offering  for  sale 
in  any  manner  any  goods,  wares,  or  mer- 
chandise at  retail  in  temporary  places  of 
business."  Defendant  Black  was  undoubted- 
ly a  transient  Henson  was  not,  because  he 
was  a  permanent  resident  of  the  town  of 
Scranton.  Each  was  undoubtedly  a  mer- 
chant or  acting  for  a  merchant  There  was 
enough  testimony  to  take  the  case  to  the 
Jury  upon  the  question  as  to  whether  or  not 
this  business  was  permanent  or  was  intend- 
ed to  be  of  that  character,  or  whether  It 
was  transitory.  Ordinarily  it  is  the  char- 
acter of  the  business  which  la  the  determina- 
tive feature,  rather  than  the  residence  of 
the  merchant,  and  In  solving  this  problem 
three  things  must  be  considered:  First,  the 
kind  of  business;  second,  the  place  where 
it  Is  condncted;  and,  third,  the  duration  or 
intended  duration  thereof.  If  the  business 
was,  or  was  intended  to  be,  Intermittent  in 
character,  and  not  permanent  then  the  seller 
was  an  itinerant  vendor,  and  not  a  perma- 
nent tradesman.  As  said  in  City  of  Ottam- 
wa  V.  Zekind,  95  Iowa,  622,  04  N.  W.  646,  29 
U  R.  A.  734,  68  Am.  St  Rep.  447,  we  do 
not  understand  that  the  term  "transient 
merchant"  has  reference  to  the  residence  of 
the  individual.  It  more  properly  relates  to 
the  business  carried  on  by  him. 

Without  quoting  from  the  testimony  at 
length,  for  to  do  so  would  serve  no  useful 
purpose,  we  are  constrained  to  hold  that 
the  trial  court  was  In  error  in  directing  a 
verdict,  for  whether  the  defendants,  or  ei- 
ther of  them,  were  principals  or  merely 
agents  in  the  transaction.  Is  entirely  imma- 
terial, for  la  either  event  they  would  be 
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liable  If  engaged  In  business  as  transient 
merchants  witliont  first  procuring  tlie  license 
required  by  the  ordinance. 

[5]  3.  Carrying  this  rule  to  its  logical 
conclusion,  it  is  apparent  that  the  trial  court 
was  in  error  in  denying  plaintiff  the  right 
to  show  that  the  stock  of  goods  in  question 
had  been  kept  and  offered  for  sale  at  other 
towns  in  an  itinerant  manner;  that  the  said 
stock  was  In  fact  owned  by  Keedlck  or  the 
Union  Clothing  Company;  and  that  it  was 
being  bandied  by  the  defendants  as  agents 
in  such  a  way  as  to  make  them  liable  as 
clerks  or  agents  for  the  true  owners  of  the 
goods.  See  Iowa  City  v.  Newell,  115  Iowa, 
55,  87  N.  W.  739. 

The  following  authorities  sustain  the  views 
herein  announced:  Carrollton  t.  Bazzette, 
189  XIL  284,  42  N.  E.  837,  81  L.  R.  A.  522; 
State  ▼.  Feingold,  77  Conn.  326.  59  Atl.  211; 
Commonwealth  v.  Crowell,  156  Mass.  215,  30 
N.  a  1015;  Snyder  v.  Closson,  84  Iowa,  184, 
50  N.  W.  678 ;  Ottumwa  v.  Zeklnd,  95  Iowa, 
622,  64  N.  W.  646,  20  L.  R.  A.  734,  58  Am. 
St  Rep.  447. 

Having  now  announced  the  proper  rules 
of  law  for  the  government  of  such  proceed- 
ings, our  duty  is  done,  with  the  result  that, 
while  the  defendants  cannot  l>e  punished  for 
their  unlawful  act,  the  Judgment  of  the  trial 
court  should  be,  and  it  is,  reversed. 


STATE  v.  HARRIS. 
(Supreme   Coart  of  Iowa.     May  8,  1911.) 

1.  Crikinal  Law  {|  1147*)— Review— Dis- 
cretion   OP    LowEB    CouBT— Application 

FOB  TBANSCRIBINO    AT    EXPENSE  Or  COUNTY. 

The  discretion  of  the  trial  court  on  ap- 
plications for  a  transcript  of  evidence  at  the 
expense  of  the  county  for  the  use  of  defend- 
ants on  appeal  in  criminal  cases  will  not  be 
reversed  unless  for  abuse,  or  for  an  illegal  ex- 
ercise of  discretion  not  based  on  the  law  and 
facts  presented. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3038,  3072,  3073;  Dec. 
Dig.  {  1147.*] 

2.  Cbiuinai,  Law  (81077*)— AppeaI/—Tran8- 
TKB  OF  Cause— Pboceeoinob  in  Fobma 
Pauperis. 

Where  defendant,  who  was  under  a  life 
sentence,  in  bis  application  for  an  order  for  a 
transcript  of  the  evidence  at  the  expense  of 
the  connty,  made  affidavit  that  be  was  wholly 
without  means  to  procure  such  transcript,  and 
that  he  had  no  way  to  defray  the  cost  of  it, 
and  that  he  had  been  confined  in  prison  for 
over  a  year,  and  the  opposing  affidavits  only 
showed  defendant's  possession  of  money  be- 
fore his  two  trials  over  a  year  previous,  in 
which  be  employed  counsel,  without  showing 
that  defendant  had  since  been  in  a  situation  to 
earn  anything,  or  that  he  had  means  of  pro- 
curing a  transcript,  the  trial  court  was  not 
warranted  in  denying  the  application  on  the 
ground  that  defendant  was  able  to  pay  for  the 
transcript  himself. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  tS  2718,  2719;  Dec.  Dig.  { 
1077.»] 


3.  Criminal  Law  (|  1077*)— Appi:ai>-Pbo. 
CEDUBE  Of  Cause— Proceedings  in  Fobica 
Pauperis. 

Where  a  defendant  nnder  a  life  sentence 
has  perfected  an  appeal,  and  conclusively 
shows  his  inability  to  pay  for  a  transcript  of 
the  evidence  for  use  on  appeal,  the  denial  of 
his  application  for  a  transcript  at  the  expense 
of  the  county  on  the  ground  that  the  defend- 
ant had  bad  a  fair  trial  is  an  abuse  of  the 
trial  court's  discretion. 

[Ed.  Notev— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f$  2718,  2719;  Dec.  Dig.  | 
1077.*] 

4.  Criminal  Law  (K  1077,  1144*)— Appeal- 
Procedube  of  Cause  —  Pboceedinos  in 
Forma  Paupebio— Showing  of  Merits  Us- 
recessabt. 

It  is  not  necessary  that  there  be  a  show- 
ing of  merits  on  an  application  of  defendant 
for  a  transcript  of  the  evidence  at  the  expense 
of  the  county  for  use  on  appeal,  since  the  ap- 
pellate court  would  not  determine  the  merits 
of  the  appeal  on  the  application,  and,  where 
no  showing  is  made  to  the  contrary,  it  must  be 
presumed  that  an  appeal  from  a  conviction  is 
in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  !S  2718,  2719,  3016-3037; 
Dec.  Dig.  SS  1077,  U44.*] 

Appeal  from  District  CJourt,  Linn  Cotmty; 
Mllo  P.  Smith,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  burglary,  and  sentenced  to  the  penitentia- 
ry for  life.  He  appeals  from  an  order  deny- 
ing him  a  transcript  of  the  shorthand  notes 
at  the  expense  of  the  county.  Reversed  and 
remanded. 

Don  Barnes  and  Barnes  &  Chamberlain, 
for  appellant.  H.  W.  Byers,  Atty.  Qen.,  and 
Cbas.  W.  Lyon,  Asst  Atty.  Gen.,  for  the 
State. 

SHERWIN,  C.  J.  The  defendant  was  con- 
victed of  the  crime  of  burglary  while  armed 
with  a  dangerous  weapon,  and  was  sentenced 
to  the  penitentiary  for  life.  He  perfected 
his  appeal  to  this  court,  and  thereafter  ap- 
plied to  the  district  court  for  an  order  for 
a  transcript  of  the  shorthand  notes  of  the 
evidence  at  the  expense  of  Linn  county.  In 
support  of  said  application,  he  filed  his  own 
affidavit  that  he  was  wholly  without  means 
to  procure  sndi  transcript,  and  tliat  he  bad 
no  relatives  or  frloids  who  were  willing  to 
assist  him.  He  further  showed  that  be  bad 
been  confined  in  the  penitentiary  since  early 
in  December,  1909,  under  the  judgment  of 
conviction  herein.  The  affidavit  of  bis  at- 
torney was  also  nied,  wherein  It  was  showu 
that  such  transcript  was  necessary  for  the 
proper  presentation  of  his  appeal  to  this 
court  The  county  attorney  filed  a  resist- 
ance to  the  defendant's  application,  in  which 
It  was  shown  that  when  the  defendant  was 
arrested  on  the  charge  of  burglary,  be  Iiad  In 
his  possession  $168  In  money,  a  watch,  and 
some  Jewelry,  of  value  unknown,  none  of 
which  property  was  claimed  by  any  other  per- 
son than  defendant  It  was  also  shown  by 
the  affidavit  of  the  county  attorney  that  the 
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defendant  bad  been  Indicted  at  tbe  same 
time  for  another  burglary,  and  tbat  he  had 
been  tried  and  convicted  on  that  charge,  and 
that  he  employed  counsel  in  both  defenses 
and  appealed  from  the  other  conviction  as 
well  as  from  the  conviction  in  this  case. 

[1]  The  trial  court  is  clothed  with  discre- 
tion In  these  matters,  and  Its  order  will  not 
be  reversed  unless  it  appears  that  there  has 
been  an  abuse  of  such  discretion.  State  v. 
Bobbins,  106  Iowa,  688,  77  N.  W.  463 ;  State 
V.  Steldley,  133  Iowa,  31,  110  N.  W.  147. 
But  the  discretion  exercised  by  the  trial 
court  must  be  a  legal  discretion,  based  on 
tbe  law  and  the  facts  presented.  Where  it  is 
otherwise,  'the  trial  court  cannot  be  sus- 
tained.        I 

[2]  The  resistance  to  this  application  does 
not  show  that  the  defendant  had  any  means 
with  which  to  procure  a  transcript,  or  any 
way  of  raising  the  necessary  money.  It  Is 
true  that  he  had  $165  In  June,  1909,  before 
either  of  his  trials,  but  such  fact  does  not 
under  the  circumstances  tend  even  to  show 
that  he  had  money  when  he  made  this  ap- 
plication In  1910.  He  employed  counsel  to 
defend  in  both  trials.  The  charges  were 
both  felonies,  and  a  proper  defense  and  prep- 
aration therefor  Involved  labor  for  which  he 
is  presumed  to  have  paid.  Nor  is  there  any 
showing  that  the  defendant  was  In  a  situa- 
tion to  earn  anything  after  his  arrest  in 
June,  1909.  Unless  the  defendant's  positive 
assertion  Is  to  be  wholly  disregarded,  we 
think  it  must  be  said  that  he  had  conclusive- 
ly shown  his  own  inability  to  procure  a  tran- 
script If  that  be  true,  the  court  was  not 
warranted  in  denying  his  application  on  the 
ground  that  the  defendant  was  able  to  pay 
for  the  transcript  himself.  [3]  Was  he  exer- 
cising a  sound  legal  discretion  in  denying  it 
for  other  reasons?  The  only  other  reason 
that  could  be  given  for  the  ruling  would  be 
that  the  defendant  had  had  a  fair  trial  and 
was  undoubtedly  guilty,  and,  in  fact,  that 
was  one  of  the  reasons  advanced  by  the 
state  in  resistance  to  the  application.  But 
tbe  defendant  has  tbe  legal  right  to  have  the 
trial  below  reviewed  in  this  court,  and  the 
trial  court  that  convicted  him  should  not  be 
permitted  to  prevent  a  consideration  of  tbe 
appeal  by  an  order  refusing  a  necessary  rec- 
ord. As  said  in  State  v.  Bobbins,  106  Iowa, 
688,  77  N.  W.  463:  "A  transcript  of  the  evi- 
dence is  necessary  to  a  prosecution  of  the 
defendant's  appeal.  He  is  unable  to  pay  for 
It,  and  therefore,  if  not  furnished  at  the  ex- 
pense of  the  county,  unable  to  procure  it 
The  spirit  of  our  law  is  not  only  to  secure  to 
tbe  accused  a  full  and  fair  trial  in  the  lower 
court  but  also  a  review  of  his  case  on  ap- 
peal to  this  court"  The  language  of  the 
opinion  in  that  case  is  applicable  here.  The 
defendant  Is  serving  a  life  sentence.  He  has 
appealed  from  such  Judgment  to  this  court 
Ills  appeal  cannot  be  heard  unless  a  tran- 


script of  the  evidence  be  furnished  him  at 
tbe  CTpeuse  of  the  county,  and  this  has  been 
denied  him. 

[4,  (]  It  is  suggested  by  the  state  that 
there  should  be  a  showing  of  merits  with 
the  application.  We  do  not  think  it  neces- 
sary, however.  It  is  certain  that  this  court 
would  not  determine  the  merits  of  the  ap- 
peal on  an  application  for  a  transcript  which 
is  necessary  to  present  the  case,  and  it  must 
be  presumed,  we  think,  that  an  appeal  is  tak- 
en iu  good  faith,  unless  some  showing  be 
made  to  the  contrary.  We  are  constrained 
to  hold  that  the  trial  court  was  wrong. 

The  order  Is  therefore  reversed  and  the 
case  remanded  for  an  order  in  harmony  here- 
with. 

Beversed  and  remanded. 


BEUNS  ▼.  NOBTH  IOWA  BRICK  ft  TILE 
CO. 

(Supreme  Court  of  Iowa.     May  10,  1911.) 

1.  Masteb  and  Sebvant  (8  264*)— Ikjubt  to 
Sebvant  — AssuHPnoN  or  Bisk  —  Issues 
Raised  bt  Answeb. 

An  answer  that  a  servant  suing  for  a  per- 
sonal injury  assumed  the  risks  incident  to  the 
employment  does  not  raise  the  issue  of  assump- 
tion of  risk  arising  from  the  master's  negligence. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  868;   Dec.  Dig.  i  264.*] 

2.  Appeal  and  Ebbob  (|  1042*)— Habitless 
Ebbob— Ebboneous  Rulings  on  Pleadinob. 

The  error,  if  any,  in  striking  out  an  amend- 
ed answer  to  conform  to  the  proof,  is  not  preju- 
dicial, since  the  Supreme  Court  will  treat  the 
case  on  appeal  as  it  was  tried. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  411&-4114;  Dec.  Dig.  S 
1042.*] 

3.  Masteb  ahd  Sebvant  ({  206*)— Injubt  to 

Sebvant. 

A  servant  assumes  the  risks  necessarily  in- 
cident to  the  progress  of  the  work  in  which  he 
is  engaged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  550 ;  Dec.  Dig.  {  208.*] 

4.  Masteb  and  Sebvant  (H  101,  102,  205*)— 
Obligation  of  Masteb— Safe  Place  in 
Which  to  Wobk. 

A  master  must  exercise  reasonable  care  for 
his  servant's  safety,  and  cannot  escape  liabil- 
ity on  the  ground  that  the  servant  assumed  the 
risk,  unless  he  exercised  reasoqable  care  for  the 
servant's  safety,  or  unless  the  servant  should 
have  known  of  the  failure  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  173,  547;  Dec.  Dig.  §§ 
101,  102,  205.*] 

5.  Masteb  and  Sebvant  (|  221*)— Injukx  lo 
Sebvant— Assumption  of  Risk. 

Where  a  servant,  refusing  to  work  in  a  pit 
at  night  unless  better  light  was  furnished,  con- 
tinued to  work  relying  on  tbe  agreement  of  tbe 
master  to  provide  better  light  the  master  car- 
ried the  risk  arising  from  the  failure  to  furnish 
sufficient  light  for  the  proper  conduct  of  the 
work. 

\lSd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  638-647;  Dec  Dig.  S 
221.*] 
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6.  Masteb  awd  Sebvant  (§  118*)  — Obliga- 
tion o»  Kasteb— Sake  Place  in  Which  to 

WOBK. 

A  maater  must  furnish  a  safSciently  lighted 
place  for  his  servaotB  to  work,  while  at  work 
In  a  pit,  and,  where  his  failure  to  do  so  is  the 
proximate  cause  of  an  injury,  he  is  liable  there- 
for. 

[Eld.  Note. — For  ether  cases,  see  Master  and 
Servant,  Cent  Dig.  {  209;  Dec  Dig.  S  118.*] 

7.  Mastkb  and  Ssbvant  ({  285*)— Injubt  to 
Sebtant— Pboxikate  Cause— Qubstion  fob 

JUBT. 

Whether  tbe  proximate  cause  of  an  injury 
to  a  night  pit  foreman,  by  the  falling  on  him 
of  an  overhanging  chunk  of  clay,  was  the  fail- 
ure of  the  master  to  furnish  suflScient  light,  held, 
under  the  evidence,  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  285.*] 

8.  MAfiTEB  AND  Sebvant  (|  289*)— Injubt  to 

SEBTAKT— CONTBIBUTOBY    NEGLIGENCE. 

Whether  a  night  pit  foreman,  injured  by 
the  falling  on  him  of  an  overhanging  chunk  of 
clay,  was  guilty  of  contributory  negligence, 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  289.*] 

Appeal  from  District  Cooirt,  Cerro  Gordo 
County;  J.  J.  Clark,  Judge. 

Suit  to  recover  damages  for  personal  In- 
juries. Verdict  and  judgment  for  the  plain- 
tiff.   Tbe  defendant  appeals.    Affirmed. 

Blytbe,  Markley,  Rule  &  Smith  and  Cllg- 
gitt.  Rule  &  Smith,  for  appellant  Wade, 
Dutcher  &  Davla  and  T.  G.  McDermott,  for 
appellee. 

SHERWIN,  C.  J.  At  the  time  he  was  In- 
jured, the  plaintiff  was  employed  by  the  de- 
fendant as  a  night  pit  foreman.  He  was  an 
experienced  hand  and  had  worked  In  the 
same  capacity  in  the  same  pit  for  several 
months  before  he  was  hurt,  though  for  one 
week  Immediately  prior  thereto  he  had  act- 
ed as  day  pit  foreman.  The  day  pit  force 
had  left  an  overhanging  chunk  of  clay  In 
the  wept  bank  of  the  pit,  and  it  was  while 
attempting  to  remove  said  chunk  that  the 
plaintiff  was  injured.  The  petition  alleged 
negligence  on  the  part  of  the  defendant  in 
falling  and  neglecting  to  properly  light  the 
pit  and  bank  where  the  plaintiff  was  Injured. 
The  evidence  shows  that  the  pit  was  about 
25  feet  deep;  that  but  one  arc  electric  light 
was  used  for  lighting  purposes;  that  this 
light  hung  on  the  east  side  of  a  pole  that 
was  about  15  feet  high  and  85  feet  from  the 
bank  where  the  plaintiff  was  at  work.  At 
the  point  in  the  bank  where  the  plaintiff 
was  Injured,  and  about  12  feet  from  the 
bottom  of  the  pit,  there  was  a  bench  or  lay 
3  or  4  feet  wide  extending  horizontally  along 
the  face  of  the  bank.  The  lower  part  of  the 
overhanging  chunk  of  clay  was  a  few  feet 
above  this  bench  and  extended  to  the  top 
of  the  pit  bank.  While  the  plaintiff  was 
working  under  the  overhanging  clay  pre- 
paring a  blast  to  loosen  It,  it  fell  and  caught 
him. 


[1]  In  Its  original  answer,  the  defendant 
alleged,  in  addition  to  a  general  denial,  that 
the  plaintiff  had  assumed  the  risks  incident 
to  his  employment  Under  the  rule  of  our 
cases,  the  pleading  was  not  sufficient  to 
put  In  issue  the  question  of  the  plaintiff's 
assumption  of  risk  arising  from  defendant's 
negligence.  Martin  v.  Light  Co.,  121  Iowa, 
734,  106  N.  W.  359. 

[2]  Some  three  weeks  after  the  verdict 
but  while  a  motion  to  set  it  aside  was  pend- 
ing, the  defendant  filed  an  amendment  to  its 
answer  curing  the  defect  in  its  former  plead- 
ing, and  this  amendment  was  strlckrai  from 
the  files  on  the  plaintUTs  motion.  The  case 
se^ms  to  have  been  tried  on  the  theory  that 
the  question  of  the  plaintiffs  assumption  of 
risk  of  defendant's  negligence  was  In  issuer 
and  in  our  judgmeut  the  amendment  did 
no  more  than  conform  the  pleadings  to  the 
theory  upon  which  the  trial  had  proceeded 
and  the  proof  and  might  have  been  allowed 
to  stand.  But  however  this  may  be,  the 
ruling  is  not  prejudicial  to  the  defendant 
because  we  shall  treat  the  case  as  It  was 
tried  and  presented  to  the  jury  by  the  In- 
structions. 

While  other  questions  are  argued  with 
much  force,  the  serious  questions  presented 
by  the  record  are  two:  First  did  the  plain- 
tiff assume  the  risk  of  working  without  more 
light;  and,  second,  was  the  failure  to  fur- 
nish more  light  the  proximate  cause  of  his 
injury?  The  appellant  says  that  the  risk 
was  assumed  for  the  reason  that  plaintiff, 
when  Injured,  was  engaged  In  the  work  of 
making  a  place  safe  that  he  knew  to  be 
dangerous,  and  the  rule  that  where  an  em- 
ploy6  is  engaged  in  making  a  dangerous 
place  safe,  or  when  the  place  becomes  un- 
safe by  reason  of  the  work  that  he  is  do- 
ing, the  master  Is  not  liable,  Is  relied  upon 
by  the  appellant 

[3,  4]  While  It  U  the  general  rule  that  the 
servant  assumes  the  risks  necessarily  in- 
cident to  the  progress  of  the  work  in  which 
he  Is  engaged,  it  is  also  the  rule  that  the 
master  must  exercise  reasonable  care  for  the 
servant's  safety,  no  matter  what  the  na- 
ture of  his  employment  In  Martin  ▼.  Light 
Co.,  131  Iowa,  724,  106  N.  W.  359,  It  was 
said:  "It  would  be  a  most  unreasonable 
rule  If  the  act  of  a  servant  in  undertaking 
an  unusually  dangerous  service  for  the  mas- 
ter should  relieve  such  master  from  all  ob- 
ligations to  exercise  reasonable  care  for  the 
servant's  safely.  The  servant  may  proper- 
ly be  held  to  the  risk  of  the  extraordinary 
danger  which  is  naturally  incident  to  the 
extraordinary  service;  but  he  never  takes 
the  risk  of  the  master's  negligence  under 
any  circumstances,  save  when  he  knows  of 
such  negligence,  or  as  a  reasonably  Intelli- 
gent person  ought  to  have  known  of  it  and 
chooses  to  remain  In  the  service."  In  oth- 
er words,  the  master  cannot  escape  liability 
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on  the  groniid  tbat  the  servant  has  assumed 
tbe  risk,  unless  It  appears  that  the  master 
baa  exercised  reasonable  care  for  the  serv- 
ant's safety,  or  that  such  failure  on  his  part 
was  or  should  have  been  known  to  the  serv- 
ant IScQueAny  ▼.  G.,  M.  &  St  P.  Ry.  Co., 
120  Iowa,  S2::,  94  M.  W.  1124;  Madden  v. 
Railroad  Co.,  32  Minn.  SOS,  20  N.  W.  317. 

The  evidence  falls  to  show  that  the  place 
was  unsafe  when  the  plaintiff  went  to  work 
that  night  In  the  sense  tliat  the  overbang- 
tng  clay  was  so  loosened  that  It  was  liable 
to  fall  at  any  moment  The  plaintiff  un- 
doubtedly understood  that.  If  left  there,  the 
overhanging  clay  might  become  loosened, 
and  thus  become  a  menace  to  tbe  workmen 
below  it;  but  he  did  not  know  that  It  was 
then  In  a  dangerous  condition.  On  the  con- 
trary, he  examined  Its  condition  at  tbe  top 
where  cracks  would  appear.  If  It  was  loos- 
ened from  tbe  main  bank,  and  discovered  no 
Indication  of  danger.  He  also  examined  tbe 
sides  and  the  under  part  thereof,  and  was 
anable  to  find  any  Indications  that  It  was 
otherwise  than  solid  and  firmly  attached  to 
the  bank.  While  he  had  earlier  In  the  eve- 
ning, shot  some  holes  15  feet  to  one  side  of 
the  chunk,  the  evidence  tends  to  show  that 
such  explosions  would  not  ordinarily  affect 
the  stability  of  this  chunk  or  the  ground 
within  10  or  12  feet  of  It  So  far,  then,  as 
the  record  shows,  there  was  no  apparent 
danger  In  working  where  the  plaintiff  was 
when  hurt  Tbe  bank  was  clay  which  was 
not  readily  loosened  or  dislodged.  The  evi- 
dence further  shows  that  the  fall  of  such 
an  overhanging  piece  of  clay  Is  usually  pre- 
ceded by  tbe  dropping  of  small  pieces  from 
the  under  side  thereof  In  suflScient  time  to 
enable  a  workman  to  escape  from  possible 
danger.  In  this  respect  the  case  Is  differ- 
ent from  one  where  sand  is  Involved,  be- 
cause sand  usually  rolls  down  without  any 
warning.  It  appears  also  that,  if  there  bad 
been  sufficient  light  tbe  plaintiff  could  have 
seen  the  preliminary  signs  of  a  fall  to 
which  we  have  already  referred.  If  more 
light  was  necessary  to  make  the  place  rea- 
sonably safe,  tbe  defendant  was  negligent 
In  not  furnishing  it 

[6]  The  plaintiff  knew  of  the  general  dan- 
ger of  working  In  the  pit  with  Insufficient 
light  and  refused  to  continue  as  night  pit 
foreman  unless  better  light  was  provided. 
The  defendant  then  agreed  to  better  the 
light  for  the  next  night's  work,  and  the 
plaintiff  went  to  work  relying  upon  such 
agreement  The  defendant  by  making  such 
an  agreement  undertook  to  and  did  carry 
the  risk  arising  from  Its  failure  or  neglect 
to  furnish  sufficient  light  for  the  proper  and 
safe  conduct  of  the  work  during  the  inter- 
vening time.  Jacobson  v.  Gypsum  Co.,  144 
Iowa,  1,  120  X.  W.  651;  McGuIre  v.  Mill 
Co.,  137  Iowa,  4-17,  113  N.  W.  850;  Martin 
T.  Light  Co.,  supra. 

If  the  plaintiff  had  known  that  the  clay 
was  10086  and  likely  to  fall  while  he  was 


at  work  under  it,  the  defendant's  promise 
to  furnish  better  light  the  next  day  would 
not  avail  him  anything  for  the  reason  that 
so  far  as  that  particular  piece  of  work  was 
concerned,  additional  light  the  next  night 
could  be  of  no  benefit  to  him.  The  danger 
would  be  over  before  the  Improved  light  was 
to  be  furnished;  but,  as  we  have  already 
said,  the  plaintiff  bad  no  such  knowledge, 
but  on  the  contrary,  after  as  careful  an  ex- 
amination as  be  could  make  with  the  light 
furnished,  he  discovered  no  Indications  that 
the  bank  was  about  to  fall  and  was  satisfied 
that  there  was  no  immediate  danger.  Tbe 
appellant  also  contends  that  the  conditions 
were  constantly  changing  during  the  prog- 
ress of  the  work,  and  that  tbe  doctrine  of 
safe  place  to  work  does  not  therefore,  ap- 
ply. As  the  work  progressed,  the  condition 
of  the  clay  bank  was  undoubtedly  changing, 
and  for  that  reason  it  was  the  duty  of  the 
defendant  to  change  its  lights  to  meet  such, 
changed  conditions;  but  the  conditions  in 
tbe  bank  were  not  changing  so  rapidly  as  to 
make  it  Impracticable  to  Install  sufficient 
light  The  ground  of  negligence  alleged  is 
the  failure  in  this  respect.  If  the  place 
was  unsafe  when  the  plaintiff  went  to  work, 
it  had  been  left  so  by  the  day  force,  and  the 
danger  might  have  been  discovered  had  there 
been  sufficient  light  If  tbe  chunk  of  clay 
was  not  then  cracked  or  loosened,  but  be- 
came so  after  the  plaintiff  began  work  below 
it  a  proper  light  would  also  have  disclosed 
that  fact  and  given  an  opportunity  to  avoid 
the  danger.  There  were  no  conditions  re- 
quiring a  constant  changing  or  moving  of 
t&e  light,  nor  any  conditions  that  would 
interfere  with  furnishing  sufficient  light  for 
the  safety  of  the  night  workmen. 

[I]  While  the  master  cannot  generally  be 
held  resi>onslble  for  the  dangers  arising  dur- 
ing the  progress  of  the  work,  where  it  is  his 
duty  and  within  his  power  to  furnish  a 
sufficiently  lighted  place,  and  he  falls  to  do 
so,  and  such  failure  is  the  proximate  cause 
of  an  injury,  we  think  be  is  liable.  In  reach- 
ing this  conclusion,  we  have  not  overlooked 
tbe  case  of  Strepanski  v.  Plater  Co.,  162 
Mich.  696,  127  N.  W.  706,  or  the  other  cases 
relied  upon  by  appellant.  If  the  Strepanski 
Case  cannot  be  distinguished  from  this  be- 
cause of  the  light  conditions  there  existing, 
we  must  decline  to  follow  it  because  we 
think  it  contrary  to  our  own  decisions.  See 
cases  supra,  and  Devaney  v.  Construction 
Co.,  178  N.  T.  620,  70  N.  E.  1098;  Carlson  v. 
Railway  Co.,  106  Minn.  264,  118  N.  W.  832 ; 
Buehner  v.  Package  Co.,  124  Iowa,  445,  100 
N.  W.  345,  104  Am.  St  Rep.  354;  Strelcher 
V.  Brick  &  Tile  Co.,  124  N.  W.  327. 

[7]  If  conditions  existed  at  the  time  plain- 
tiff went  to  work  about  the  overhanging  clay 
which  created  the  danger,  or  if  they  after- 
wards arose,  and  such  conditions  and  danger 
would  ordinarily  be  discovered  with  reason- 
ably sufficient  light,  the  failure  to  furnish 
such  light  might  be  the  proximate  cause  of 
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the  Injury.  Whether  or  not  a  given  state 
of  facts  Is  the  proximate  cause  of  an  Injury 
Is  usually  a  fact  question  to  be  determined 
by  the  jury,  and  we  think  the  rule  applies 
here.  The  appellant  contends,  boweTor,  that 
no  facts  were  proven  tending  to  show  a  dan- 
gerous condition  of  the  chunk  of  clay,  or 
any  condition  at  any  time  that  a  better 
light  would  alone  have  disclosed.  We  have 
already  referred  to  some  of  the  evidence 
which  we  think  negatives  the  appellant's 
contention,  and  a  careful  reading  of  the  en- 
tire evidence  has  convinced  us  that  it  la 
suSlcIent  to  sustain  the  finding  that  the  want 
of  light  was  the  proximate  cause  of  the 
plaintiflt's  Injury. 

[8]  The  question  of  the  plalntilTs  contrib- 
utory negligence  was  clearly  for  the  Jury. 

The  appellant's  most  serious  complaint  of 
the  instructions  given  is  disposed  of  by  what 
we  have  already  said.  In  another  instruc- 
tion, the  court  told  the  jury  that  it  was  the 
defendant's  duty  to  exercise  ordinary  care 
to  provide  the  plaintiff  a  safe  place  to  work. 
The  rule  is  that  the  master  must  provide 
a  reasonably  safe  place  to  work;  but  we 
think  the  Instructions  as  a  whole  and,  in- 
deed, the  particular  Instruction  complained 
of,  stated  the  rule  with  sufficient  clearness 
for  the  jury  to  understand  It  Criticism  is 
also  made  of  the  third  and  sixth  paragraphs 
of  the  Instructions;  but  we  find  no  error 
therein  for  which  there  should  be  a  re- 
versal. 

We  think  the  case  was  fairly  tried,  and 
that  the  Judgment  should  be  affirmed. 

Affirmed. 


UAUSSX   T.    WESTERN    UNION   TELB- 
GBAPH  CO. 

(Supreme  Court  of  Iowa.     May  5,  1911.) 
L  Telkqbaphb   and    Tklephones    (S    68*)— 
Dklat    in    Dkliveby    oi    Messages— Lia- 

BIUTY. 

A  telegraph  company  delayed  delivering  a 
message  announcing  the  illness  of  the  sendee's 
wife  until  it  delivered  a  second  message  an- 
nouncing her  death.  Because  of  the  delay  of 
the  first  message,  the  sendee  arrived  home  24 
hours  later  than  be  would  have  arrived  but  for 
the  delay.  The  delay  did  not  prevent  him 
from  being  present  at  his  wife's  funeral,  and, 
had  the  firet  message  been  promptly  delivered, 
he  could  not  have  reached  her  before  her  death. 
Beld,  tbat  the  sendee  could  recover  damages 
for  mental  anguish  suffered  because  of  the  de- 
lay in  reaching  home. 

[Eld.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Ont.  Dig.  f|  69,  70;  Dec. 
Dig.  f  68.*] 

2.  Teleobafhs    and    Telephones    ({   38*)— 
Delay  in  Delivebt  or  Messages— Neou- 

OENCE. 

That  an  operator  of  a  telegraph  company 
receiving  a  message  for  transmission  did  every- 
thing possible  to  have  it  forwarded  through  an- 
other office,  but  could  not  do  so  because  the 
employ^  at  such  other  office  did  not  respond, 
did  not  relieve  the  company  from  liability  for 
the  delay  in  the  delivery  of  the  message,  in  the 


absence  of  any  evidence  excusing  the  employ^ 
at  snch  other  office. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  38.*] 

3.  Teleobafhs  and  Telephones  (i  71*)— 
Delay  in  Deliveby  of  Messages — Ex- 
cessive Damages. 

A  telegraph  company  delayed  the  delivery 
of  a  message  announcing  the  illness  of  tbe 
sendee's  wife.  The  sendee,  in  consequence 
thereof,  arrived  home  24  hours  later  than  be 
would  have  arrived  had  the  message  been 
promptly  delivered.  He  could  not  have  reached 
home  before  the  death  of  his  wife,  and  he  ar- 
rived home  in  time  for  the  funeral.  Held,  that 
a  verdict  for  $600  was  excessive  and  must  be 
reduced  to  |300. 

[Ed.  Note.— For  other  cases,  see  :  Telegraphs 
and  Telephones,  C!ent.  Dig.  i  74;  Dec.  Dig.  { 
71.*] 

Appeal  from  District  Court,  Cedar  County ; 
W.  N.  Treichler,  Judge. 

Action  for  damages  consequent  on  delay 
in  delivery  of  a  telegram  resulted  In  judg- 
ment, from  which  it  appeals.  Affirmed  on 
condition. 

Geo.  H.  Fearona,  Hewitt,  Miller  &  Wall- 
Ingford,  Dawley  &  Wheeler,  and  John  T. 
Mofflt,  for  appellant  O.  J.  Lynch,  for  ap- 
pellee. 

LADD,  J.  Tbe  following  message  was  de- 
livered to  defendant's  agent  at  Stanwood, 
Iowa,  at  4 :13  o'clock  in  tbe  morning  of  Sep- 
tember 6,  1909:  "Stanwood,  Iowa,  S^t  6, 
1909.  To  Jim  Maley,  care  Ray  Malay,  Brook- 
ings, South  Dakota.  Come  home  at  once, 
your  wife  Is  sick.  Dr.  Tilden."  The  sender 
was  a  physician  in  attendance  on  the  wife, 
and  the  sendee,  plaintiff  herein,  was  visit- 
ing his  brother,  Ray  Maley,  on  a  farm  seven 
miles  from  Brookings.  Mrs.  Maley  died  at 
about  12  o'clock  m.  of  the  same  day,  and  a 
telegram  from  plaintiffs  brother  bo  stating 
was  delivered  with  that  first  mentioned  by 
telephone  from  Brookings  at  5  o'clock  in  the 
afternoon.  Had  it  been  delivered  promptly, 
the  sendee  would  have  received  the  first  tele- 
gram in  time  to  have  taken  a  train  at  11 :15 
o'clock  In  tbe  forenoon,  and  he  would  liave 
reached  Stanwood  the  next  morning  at  6:30 
o'clock.  Because  of  the  delay,  he  was  com- 
pelled to  remain  until  the  following  day, 
and  arrived  in  Stanwood  24  hours  later  than 
he  would  have  arrived  but  for  the  defend- 
ant's negligence.  This  did  not  prevent  him 
from  being  present  at  tbe  funeral,  and,  had 
the  message  been  promptly  delivered,  be 
could  not  have  reached  home  in  time  to  have 
seen  bis  wife  alive. 

[1]  The  mental  anguish  for  which  recovery 
Is  sought  is  that  growing  out  of  bis  peculiar 
situation,  far  from  home,  and  his  two  mother- 
less children,  Ignorant  of  the  circumstances 
attending  the  death  of  his  wife,  as  he  had 
left  her  well,  and  unable  to  participate  in 
necessary  prelimlary  arrangements  for  her 
burial.  For  such  detention  the  defendant,  if 
negligent,  was  responsible,  and  no  argum>>nt 
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is  required  to  demonstrate  that  his  grief 
for  the  loss  of  his  wife  was  Intensified  there- 
by. Counsel  do  not  contend  otherwise,  but 
call  upon  this  court  to  define  arbitrary  bound- 
aries for  the  doctrine  awarding  damages  be- 
cause of  mental  anguish  due  to  the  negligent 
delay  In  the  carriage  of  social  and  personal 
messages.  It  urged  that  recovery  in  such  cases 
should  be  limited  (1)  to  persons  who  are  pre- 
vented from  being  present  before  death,  or 
(2)  from  being  present  at  the  funeral,  or  (3) 
where,  by  reason  of  the  failure  of  prompt 
delivery,  no  arrangements  have  been  made 
for  the  funeral  when  the  sendee  arrives  with 
the  body  of  the  deceased.  No  reason  is  as- 
signed for  this,  save  that  other  courts  are 
said  to  have  so  held,  and  it  seems  to  be 
feared  that  In  some  way  the  allegorical 
Pandora's  box  of  evils  may  be  opened  should 
the  carrier  of  Intelligence  be  compelled  to 
respond  in  reparation  of  the  legitimate  con- 
sequences ef  negligence  In  the  discharge  of 
their  duties.  Since  the  mental  anguish  doc- 
trine has  been  recognized,  it  would  seem 
that,  in  a  proper  case,  damages  should  be 
awarded  whenever  mental  anguish  is  the 
natural  and  proximate  result  of  the  negli- 
gent delay  or  omission  of  the  carrier  in  the 
performance  of  the  duty  undertaken. 

That  some  courts  have  hesitated  about  do- 
ing this,  and  have  erected  barriers  beyond 
wliich  they  have  declared  they  will  not  go, 
has  not  deterred  others  from  regarding 
mental  anguish  as  an  element  of  damages 
to  be  taken  into  account  whenever  the  nat- 
aral  consequence  of  the  carrier's  wrong.  Of 
this  class  is  Foreman  v.  Western  Union  Tel. 
Co.,  141  Iowa,  32,  116  N.  W.  724,  19  L.  R.  A. 
(S.  S.)  874.  A  son  sent  a  telegram  to  his 
father  announcing  the  death  of  his  wife, 
and  be  was  beld  entitled  to  recovery  for 
mental  anguish  suffered  because  of  the 
father's  failure  (q  attend  the  funeral  as  a 
consequence  of  the  omission  to  deliver  the 
telegram.  In  Western  U.  T.  Co.  v.  Crocker, 
135  Ala.  492,  33  South.  45,  69  L.  R.  A.  398, 
the  plaintiff  sent  a  message  to  his  mother-in- 
law  saying  that  his  son,  four  years  old,  was 
worse,  "Come  on  midnight  train."  In  con- 
sequence of  the  failure  to  deliver  the  tele- 
gram, the  grandmother  did  not  reach  the 
home  of  plaintiff  until  after  the  death  of 
tbe  child,  and  recovery  for  mental  anguish 
suffered  by  the  father  was  ^approved ;  the 
court  saying:  "The  father,  in  sending  the 
message,  knew  of  the  affection  existing  be- 
tween the  child  and  the  grandmother,  and 
would  have  been  an  unnatural  father  not  to 
have  been  sustained  and  comforted  by  her 
presence,  pained  and  grieved  by  her  absence 
in  the  trial  at  the  time  of  the  death  of  his 
son.  We  are  of  opinion  that  the  relation- 
ship between  the  sender  and  sendee  and  the 
person  named  in  the  message  is  such  as  to 
warrant  the  recovery  of  damages  for  mental 
suffering  and  anguish."  In  Western  U.  T. 
C5o.  V.  HoUlngsworth,  83  Ark.  39,  102  S.  W. 
681, 11  Ia,  R.  A.  (N.  S.)  497, 119  Am.  St  Rep. 


105,  the  plaintiff  had  received  a  letter  stating 
that  his  brother  was  sick  with  pneumonia, 
and  containing,  the  statement  that,  "Tuesday 
will  be  the  ninth  day,  and  you  know  what 
that  means."  On  Tuesday  he  received  a 
telegram  stating  that  his-  brother  was  on 
the  point  of  death;  but,  owing  to  the  in- 
clemency of  the  weather  and  the  condition 
of  the  roads,  he  was  unable  to  reach  him, 
and  on  the  next  day  Inquired  by  telegram  of 
a  friend:  "How  is  Hugh?  If  dead,  when 
and  where  buried?"  The  friend  delivered  a 
telegram  to  the  defendant  in  response,  say- 
ing: "Hugh  is  better  to  night"  There  was 
a  delay  of  24  hours  in  delivering  this  mes- 
sage, and  -the  plaintiff  was  allowed  to  re- 
cover for  mental  anguish.  In  Western  U. 
Tel.  Co.  V.  Robinson,  97  Tenn.  638,  37  S.  W. 
545,  34  L.  R.  A  431,  recovery  for  mental 
anguish  suffered  by  a  father  on  account  of 
the  delay  in  delivering  a  telegram  to  a 
minister  of  the  gospel  calling  him  to  tbe 
bedside  of  a  daughter  who  desired  baptism, 
which  resulted  in  the  minister  falling  to  get 
there  before  the  daughter's  death,  was  ap- 
proved. These  decisions  sufficiently  illus- 
trate the  tendency  of  the  better  considered 
cases  to  Justify  to  allowance  of  -damages 
whenever  mental  anguish  is  the  natural  con- 
sequence of  the  carrier's  negligence.  See, 
also,  Willis  V.  Western  U.  T.  Co.,  69  S.  C. 
531,  48  8.  B.  S38,  104  Am.  St  Rep.  828; 
Gerock  v.  Tel.  Co.,  142  N.  C.  22,  54  8.  E.  783 ; 
Western  U.  T.  Co.  ▼.  Mcllvoy,  107  Ky.  633, 
55  S.  W.  428. 

There  are  plenty  of  decisions  in  conflict 
with  these;  but,  as  noted  by  the  Supreme 
Court  of  Arkansas  in  the  HoUlngsworth 
Case,  it  is  difficult  to  Justify  them  on  any 
logical  basis.  Thus,  in  Rowell  v.  W.  U.  Tel. 
Co.,  75  Tex.  26,  12  S.  W.  634,  the  court  held 
that,  where  omission  or  delay  hi  transmit- 
ting a  message  merely  resulted  in  not  al- 
laying the  anxiety  for  the  condition  of  a 
relative,  there  could  be  no  recovery,  and  this 
was  followed  in  Sparkman  v.  Tel.  Co.,  130 
N.  C.  447,  41  S.  E.  881.  See  Western  U.  T. 
Co.  V.  Edmundson,  91  Tex.  206,  42  S.  W. 
549.  As  declining  to  extend  the  doctrine  be- 
yond the  limits  claimed  by  appellant  see 
Western  U.  T.  Co.  v.  McCaul,  115  Tenn.  99, 
90  S.  W.  856;  Robinson  v.  W.  U.  T.  Co. 
(Ky.)  68  S.  W.  656,  57  L.  R.  A.  611 ;  Francis 
V.  W.  U.  T.  Co.,  58  Minn.  252,  59  N.  W. 
1078,  25  Ii.  R.  A.  406,  49  Am,  St  Rep.  507. 
See  valuable  note  to  W.  U.  T.  Co.  v.  HoUlngs- 
worth, 11  L.  R.  A.  (N.  S.)  497,  from  which 
it  appears  there  is  much  conflict  in  the  de- 
cisions, and  that  those  from  Texas,  even, 
are  not  in  harmouy.  The  decisions  are 
somewhat  reviewed  in  W.  U.  T.  Co.  v.  Shen- 
ep,  83  Ark.  476,  104  S.  W.  154,  12  L.  R.  A. 
(N.  8.)  886,  119  Am.  St  Rep.  145,  where  the 
distinction  between  worry  over  Imaginary 
Ills  and  mental  anguish  ns  a  natural  con- 
sequence is  clearly  disclosed.  As  observed 
by  the  court:  "Anguish  over  imaginary  situ- 
ations,  worry,  anguish  over  buslnees  mat- 
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ten,  Inconyenlence,  and  annoyance  over  the 
ordinary  affairs  of  life  do  not  amount  to 
mental  anguish  as  a  recoverable  element  of 
damages.  Such  element  is  limited  to  social 
and  personal  matters  as  contradistinguished 
from  business  transactions  and  contemplates 
suffering  In  mind  over  the  real  Ills,  sorrows, 
and  griefs  of  life,  and  such  suffering  as  would 
reasonably  be  contemplated  to  flow  from  the 
failure  to  acquaint  the  person  with  the  tid- 
ings sought  to  be  conyeyed."  The  limita- 
tions on  the  mental  anguish  doctrine  con- 
tended for  ought  not  to  obtain.  The  conse- 
quence of  the  detention  of  plaintiff,  under 
the  circumstances  disclosed,  was  the  intensi- 
fication of  his  grief  because  of  the  great 
sorrow  which  had  fallen  upon  him  and  the 
delay  In  reaching  home,  and  we  are  of  opin- 
ion that  the  defendant  respond  in  damages 
because  of  its  wrong. 

[2]  II.  The  telegraph  operator  at  Stan- 
wood  who  received  the  message  at  4:13  o'- 
clock In  the  morning  testified  that  It  had 
not  been  transmitted  when  he  left  the  office 
at  7  o'clock  a.  m.  On  cross-examination  be 
testified  tiukt  he  tried  to  get  the  operator  at 
Cedar  Rapids  to  transmit  the  message  and 
was  then  asked  if  he  failed  the  first  time 
he  tried.  An  objection  as  immaterial  and  not 
cross-examination  was  sustained,  as  was 
also  a  like  objection  to  an  inquiry  as  to 
what  he  next  did  with  the  message,  and  also 
if  he  made  any  efforts  to  transmit  the  mes- 
sage, and,  if  so,  when  and  bow.  The  court 
might  well  have  been  more  liberal  in  its 
niHngs,  but  they  were  without  prejudice, 
even  if  the  operator  had  done  everything 
possible  to  have  the  message  forwarded 
through  the  Cedar  Rapids  ofllce,  for  this, 
while  it  might  exonerate  the  local  ojperator, 
would  not  relieve  the  defendant,  for  such 
testimony  would  merely  Indicate  that  the  em- 
ployes at  Cedar  Rapids  were  at  fault  The 
operator  who  took  charge  of  the  office  at 
7  o'clock  made  every  effort  to  get  Into  com- 
munication with  the  Cedar  Rapids  office  and 
was  unable  to  transmit  the  message  until 
10 :25  a.  m.  No  evidence  whatever  was  intro- 
duced tending  to  excuse  the  conduct  of  the 
employes  at  Cedar  Rapids.  This  being  so, 
the  evidence,  had  it  been  received,  could  not 
have  put  a  different  phase  on  the  situation 
as  to  defendant,  and  we  think  the  ruling 
without  prejudice. 

[8]  III.  The  Judgment  was  for  $600,  and 
appellant  contends  that  this  is  excessive. 
We  are  inclined  so  to  regard  it.  The  mental 
anguish  for  which  plaintiff  might  recover 
was  not  because  of  the  death  of  bis  wife  or 
of  his  inability  to  be  at  the  bedside  or  at- 
tend the  funeral,  but  solely  because  of  being 
detained  far  from  home  for  a  period  of  '24 
boons  under  drcnmstanoes  calculated  to 
prodnce  mottal  suffering. 

We  are  of  opinion  that  not  to  exceed  $300 
should  have  been  allowed,  and  if  plaintiff 


cares  to  file  a  remittitur  within  30  days 
from  the  filing  of  this  opinion  of  all  in  ex- 
cess of  this  amount,  with  interest,  the  Judg- 
ment will  be  affirmed,  with  costs,  taxed  to 
appellant;  otherwise  reversed. 
Affirmed  on  condition. 


STATE  ei  rel.  E6ERMATEIR,  County  At- 
torney, V.  KBLLBY  et  al. 
(Supreme  Court  of  Iowa.     May  6,  1911.) 

1.  IKTOXICATINQ     LiQUOBS     (|     281*)— LlQUO* 

Nuisance— Injunction— Costs. 

Under  Code,  {  2422,  making  the  premises 
used  by  another  than  the  owner  for  a  liquor  noi- 
sance  subject  to  a  lien  for  the  costs  of  an  action 
to  abate  the  nuisance,  when  so  used  with  the 
knowledge  or  consent  of  the  owner  or  his 
agent,  the  owner  having  denied  in  his  answer 
any  knowledge  of  the  ifiegal  use,  it  was  error, 
in  the  absence  of  evidence  of  such  knowIedi;e, 
to  adjudge  the  costs  a  Hen  on  the  premiaes,  in 
a  consent  decree  agreed  to  by  counsel  for  all 
the  defendants  except  the  owner. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  281.*] 

2.  Intozioatino  LrquoBs  (i  281*)— laquoi 
Nuisance  —  Abatement  —  Natukk  or  Ac- 
tion. 

The  provisions  of  the  Code  relating  to 
abatement  of  liquor  nuisances  do  not  contem- 
plate any  proceeding  in  rem,  but  the  action  is 
m  personam;  so  that  describing  the  premises 
on  which  the  nuisance  exists  as  a  defendant 
in  the  title  of  the  consent  decree,  agreed  to  by 
counsel  for  all  the  defendants,  except  the  own- 
er, who  had  filed  an  answer  denying  knowl- 
edge of  the  illegal  use  of  the  premises,  did  not, 
in  absence  of  evidence  of  such  knowledge,  au- 
thorize adjudging  the  costs  to  be  a  lien  on  the 
premises. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  S  281.*] 

3.  INTOXICATINQ  LiquOBS  ({  280*)— Abate- 
mbntv-Review— Question  Not  fresekied 
Below. 

Where  the  consent  decree  in  a  suit  to  en- 
join a  liquor  nuisance  entered  on  agreement  of 
the  counsel  for  all  the  defendants,  except  the 
owner  of  the  premises,  adjiidged  the  costs  a 
lien  on  the  premises,  without  any  evidence  of 
the  owner's  knowledge  of  the  illegal  use,  though 
his  answer  denied  knowledge,  it  is  not  ground 
for  objection,  on  his  appeal,  to  consideration 
of  the  question  of  error  m  so  adjudging  costs, 
that  the  question  was  not  presented  to  the 
trial  court;  the  appeal  not  being  from  a  rul- 
ing incidental  to  final  determination  of  the 
case,  but  from  the  decree  itself,  and  therefore 
triable  de  novo,  the  case  being  in  equity,  and, 
under  Code,  i  4106,  a  motion  for  new  trial  be- 
ing unnecessary  for  review  of  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  280.*] 

Appeal  fom  District  (3ottrt,  Marshall  Oounr 
ty;   J.  M.  Parker,  Judge. 

Action  in  equity  to  enjoin  defendants  Kel- 
ley  and  others  from  keeping,  using,  or  main- 
taining on  the  real  estate  specifically  de- 
scribed a  place  for  the  unlawful  sale  of  In- 
toxicating liquors  or  for  keeping  the  sane 
with  the  intent  to  sell  In  violation  ot  law, 
and  to  have  the  costs,  Indodlng  statutory 
attorney's  fees,  declared  a  lien  upon  the 
described     premises     of     which     defendant 
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Charles  M.  Forney  and  one  C.  H.  Forney  are 
alleged  to  be  the  owners.  The  defendants 
other  than  Charles  M.  Forney  filed  an  answer 
denying  the  allegations  of  the  petition  and 
alleging  strict  compliance  with  the  mnlct 
law  in  conducting  the  business  of  selling 
Intoxicating  liquors  on  the  described  prem- 
ises. The  defendant  Charles  M.  Forney,  by 
separate  answer,  admitted  ownership  of  an 
ondiTided  one-half  interest  in  the  premises, 
and  alleged  that,  if  Intoxicating  liquors  had 
been  sold ,  thereon  In  violation  of  law,  be 
had  no  knowledge  whatever  of  such  sales. 
Counsel  appearing  for  all  the  defendants 
except  Charles  M.  Forney  consented  to  a 
decree  for  an  Injunction,  In  which  it  was  or- 
dered that  the  costs  be  taxed  against  the  de- 
fendants and  the  Judgment  be  made  a  special 
lien  on  the  premises,  and  special  execution 
for  the  sale  of  said  premises  and  general 
execution  for  any  balance  remaining  unpaid 
were  ordered.  From  this  decree  and  Judg- 
ment, defendant  Charles  M.  Forney  appeals. 
Reversed  and- remanded. 

Binford  &  Farber,  for  appellant  George 
CoBson,  Atty.  Gen.,  C.  A.  Bobbins,  Special 
Counsel,  A.  C.  Daly,  Co.  Atty.,  and  Joseph 
H.  Egermayer,  for  the  State.  F.  E.  Nor- 
thnp  and  Boardman  &  Lawrence,  for  all 
other  appellees. 

McCLAIN,  J.  This  appeal  presents  the 
question  whether  the  trial  court  erred  in 
holding  that  under  a  consent  decree  agreed 
to  by  counsel  for  all  the  defendants  except 
Charles  M.  Forney,  who  had  filed  an  answer 
denying  knowledge  of  Illegal  sales  on  the 
premises,  the  costs  of  the  action  could  be 
made  a  Hen  upon  such  premises  in  the  ab- 
sence of  any  evidence  showing  knowledge 
on  the  part  of  said  defendant  Forney. 

[1]  I.  In  Code,  |  2422,  it  Is  provided  that 
In  an  action  to  abate  a  liquor  nuisance  the 
costs  assessed  or  Judgment  rendered  against 
any  person  for  unlawfully  selling  intoxicating 
liquors  or  keeping  the  same,  with  Intent  to 
sell  contrary  to  law,  shall  be  a  lien  upon  the 
personal  and  real  property  of  the  person 
unlawfully  selling  or  keeping  for  sale  and 
upon  the  real  property  occupied  and  used  for 
the  purpose  with  the  knowledge  of  the  owner 
or  his  agent,  and  that  any  judgment  recover- 
ed may  be  enforced  against  the  property 
npon  which  the  Hen  attaches  by  execution 
or  by  action  against  the  owner  of  the  prop- 
erty to  subject  It  to  payment  thereof.  Under 
these  provisions  It  has  been  held  that  the 
premises  which  have  been  used  for  the  ille- 
gal sale  of  intoxicating  liquors  by  the  occu- 
pants, who  are  not  the  owners  thereof,  are 
subject  to  the  lien  of  a  Judgment  rendered 
against  such  occupants  only  when  it  is  shown 
that  they  have  been  used  for  such  illegal 
purpose  with  the  knowledge  or  consent  of  the 
owner  or  his  agent.  Polk  County  v.  Hierb, 
37  Iowa,  361 ;  Cobleigh  v.  McBrlde,  45  Iowa, 
116;  Meyers  v.  Klrt,  57  Iowa,  421,  10  N.  W. 
130  N.W. 


828;  Myers  v.  Klrt,  64  Iowa,  27,  19  N.  W. 
846;  Cox  V.  Newkirk,  73  Iowa.  42,  34  N.  W. 
492.  In  the  first  of  the  cases  Just  cited  It  is 
said :  "Not  all  property  used  for  the  unlaw- 
ful sale  or  manufacture  Is  liable  for  fines  or 
Judgments  against  the  manufacturer  or  sell- 
er, but  such  only  as  Is  so  used  with  the  con- 
sent or  knowledge  of  the  owner.  Before  the 
property  can  be  made  so  liable.  It  must  be 
established  as  a  fact  that  the  property  was 
so  used  with  th^  owner's  knowledge  or  con- 
sent True,  the  statute  does  not  provide  the 
manner  In  which  this  fact  Is  to  be  made  to 
appear,  and  It  is  not  necessary  that  it  should 
do  so.  It  Is  sufficient  that  the  existence  of 
this  fact  Is  made  a  condition  precedent  to  the 
liability  of  the  property,  and  that  the  statute 
does  not  provide  that  the  property  shall  be- 
come liable  without  a  Judicial  determination 
that  the  fact  exista"  This  was  the  interpre- 
tation put  upon  the  statute  for  the  purpose 
of  meeting  the  objection  that  It  provided  for 
the  taking  of  private  property  without  trial, 
and  showing  that  It  was  not  in  conflict  with 
the  constitutional  provisions  that  no  person 
shall  be  deprived  of  his  property  without  due 
process  of  law ;  and  such  Interpretation  has 
been  consistently  adhered  to  as  indicated  In 
the  cases  already  cited. 

Now  It  appears  in  the  record  that  although 
defendant  Forney,  the  owner  of  an  undivided 
Interest  In  the  described  property,  the  owner 
of  the  other  undivided  Interest  not  being  a 
party  to  this  action,  denied  in  his  answer 
any  knowledge  of  illegal  use  of  the  premises 
for  selling  or  keeping  for  sale  intoxicating 
liquors  thereon  in  violation  of  law,  there 
was  no  evidence  whatever  presented  to  the 
court  tending  to  show  such  knowledge  on 
his  part  and  that  his  counsel  did  not  con- 
sent to  the  decree  by  which  the  costs  were 
made  a  lien  upon  the  premises.  Unless, 
therefore,  some  other  facts  or  circumstances 
appear  In  the  record  justifying  the  action  of 
the  court  in  decreeing  that  the  costs  be  a 
lien  upon  the  premi^to,  the  decree  was  In 
that  respect  erroneous. 

[2]  II.  It  is  urged  by  counsel  for  the  state 
that  the  property  specifically  described  in 
the  action  was  made  defendant  and,  as  such 
defendant,  was  represented  by  counsel  ap- 
pearing for  all  defendants  except  C.  M.  For- 
ney, who  agreed  that  a  consent  decree  should 
be  entered.  It  may  he  that  for  some  pur- 
poses specific  property  may  be  described  as 
defendant  in  a  proceeding  Ih  rem,  although 
we  are  not  able  now  to  Imagine  a  case  in 
which  the  court  could  acquire  jurisdiction 
over  property  as  a  defendant  without  some 
form  of  notice,  actual  or  constructive,  hav- 
ing been  given  to  the  owner,  known  or  un- 
known, of  such  property.  But  the  provi- 
sions of  the  Code  relating  to  the  abatement 
of  liquor  nuisances  do  not  contemplate  any 
proceeding  In  rem.  The  action  is  in  per- 
sonam; and  the  property  Is  to  be  subjected  to 
the  lien  of  a  Judgment  for  costs  as  alreadv 
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Indicated  only  on  tbe  proof  of  certain  facts 
under  Issues  properly  raised  In  an  action  to 
which  the  owner  of  the  property  Is  a  party. 
In  this  case  such  an  issue  was  raised,  but 
there  was  no  evidence  of  any  kind  tending  to 
show  the  owner's  knowledge  of  or  consent 
to  the  illegal  use  of  the  premises.  Indeed, 
there  is  no  finding  In  the  consent  decree  that 
the  owner  had  any  such  knowledge,  and  the 
decree  does  not  purport  in  any  way  to  bind 
him,  or  to  find  as  against  him  the  facts  essen- 
tial to  authorize  the  subjection  of  tbe  prop- 
erty to  a  lien.  The  title  of  the  decree  de- 
strlbes  the  property  as  a  defendant,  but  does 
not  name  the  owner,  and  we  are  unable  to 
see  how  even  on  its  face  the  decree  can  be 
regarded  as  embodying  a  finding  against 
the  owner  of  the  essential  fact  of  knowledge 
or  consent  essential  to  Justify  the  costs  be- 
ing declared  a  lien  upon  the  premises. 

III.  Some  reference  is  made  in  argument 
to  the  case  of  Denmead  v.  Parker,  146  Iowa, 
681,  124  N.  W.  780,  a  'certiorari  proceeding 
in  this  court  instituted  by  this  appellant, 
Charles  M.  Forney,  and  his  co-owner,  C.  H. 
Pomey,  who  was  not  a  party  defendant.  In 
which  action  it  was  held  that  as  to  C.  H, 
Forney  the  decree  was  entered  without  au- 
thority, with  the  result  that  the  Judgment 
was  declared  not  to  be  a  Hen  on  his  Interest. 
In  that  case  it  was  held  that,  as  C.  M.  For- 
ney was  a  party,  he  could  not  in  certiorari 
have  the  decree,  so  far  as  it  affected  his  inter- 
est in  the  property,  annulled,  Inasmuch  as  his 
remedy,  if  any,  was  by  appeal.  The  grounds 
available  to  C.  H.  Forney  In  that  case  for 
the  annulment  of  tbe  decree,  so  far  as  it  af- 
fected his  interest  in  the  premises,  are, 
however,  now  available  to  C.  M.  Forney  up- 
on the  appeal  which  he  has  prosecuted;  and, 
under  the  decision  In  the  case  Just  cited,  it 
seems  perfectly  clear  that  the  decree  mak- 
ing the  Judgment  a  lien  on  the  interest  of 
appellant  is  unauthorized  by  the  record. 

[3]  IV.  But  counsel  for  the  state  insist 
that  the  question  here  presented  was  not 
presented  to  the  trial  court,  and  that  an 
error  which  might  have  been  corrected  in 
the  trial  court,  had  attention  been  called  to 
it,  should  not  be  made  a  ground  for  correc- 
tion on  appeal.  The  case  was,  however,  tried 
in  equity,  and  this  appeal.  Involving  the  cor- 
rectness of  the  final  decree  as  to  the  Hen  of 
the  Judgment  on  the  property  of  0.  M.  For- 
ney, Is  triable  de  novo.  The  appeal  Is  not 
from  some  ruling  incidental  to  the  final  de- 
termination of  the  case,  but  it  is  from  the 
decree  itself.  The  error  complained  of  is 
necessarily  involved  in  that  decree.  The  is- 
sue as  to  Forney's  knowledge  of  the  illegal 
use  of  the  premises  was  squarely  presented 
by  his  answer,  and  as  to  that  issue  plaintiff 
had  the  burden  of  proof.  The  court  proceed- 
ed, without  hearing  the  evidence  on  such 
issue,  to  render  a  decree  adverse  to  defend- 


ant Forney,  no  doubt  on  the  mistaken  as- 
sumption that  the'  consent  to  a  decree  was 
given  by  counsel  with  authority  to  represent 
him,  or  that  the  Judgment  could  be  made  a 
lien  upon  his  property  without  proof  of 
the  matter  as  to  which  issue  was  raised  in 
his  answer.  If  the  assumption  was  tluit 
Forney  was  represented  by  the  counsel  who 
consented  to  the  decree,  then  it  was  plainly 
erroneous,  as  the  record  shows;  if  it  was 
that  the  determination  of  the  issue  raised  by 
Forney's  answer  was  immaterial  in  deter- 
mining whether  the  Judgment  should  be  a 
lien,  then,  as  already  pointed  out,  there  was 
an  error  of  law.  Ck>unsel  who  had  appeared 
and  answered  for  Forney  had  no  opportunity 
to  combat  either  the  one  erroneous  assump- 
tion or  tbe  other.  The  court  proceeded, 
without  a  hearing  on  the  issue  raised  by 
Forney's  answer,  to  render  a  decree  errone- 
ous as  to  him,  and  by  so  doing  it  adjudicated 
the  very  issue  arising  under  his  answer. 

The  case  is  quite  different  from  that  of  Ot- 
tumwa  Savings  Bank  v.  City  of  Ottumwa.  95 
Iowa,  1T6,  63  N.  W.  672,  the  only  case  In 
equity  cited  in  support  of  appdlee's  conten- 
tion. In  that  case  this  court  refused  to  de- 
cide a  new  question  not  presented  to  the 
lower  court  and  as  to  which  no  issue  had 
been  made. 

In  tbe  case  before  us  the  court  by  its  final 
decree  erroneously  decided  the  very  Issue 
which  was  presented  under  Forney's  answer. 
There  was  no  occasion  for  a  motion  for  a 
new  trial  in  order  to  raise  the  question  now 
presented  on  appeal  (Code,  {  4106),  and  ap- 
pellant may  now  properly  insist  that  on  this 
appeal  the  decree,  so  far  as  it  declares  a 
lien  on  his  property,  be  reversed.  As  there 
was  no  trial  of  the  issue  raised  by  his  an- 
swer, the  case  will  be  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

Reversed  and  remanded. 


CHISMORE  V.  VAN  R0DE2*. 
(Supreme  Court  of  Iowa.     May  8,  1911.) 

1.  Malicious  Pboskcdtion  (S  66*) — Attach- 
ment—Bubden  OF  Pboof. 

In  an  action  upon  a  note  in  which  attach- 
ment is  made,  the  burden  la  npon  tbe  defendant 
to  prove  his  allegations  in  connterclaim  that 
noae  of  the  alleged  grounds  of  attachment  were 
true,  and  that  the  plaintiff  bad  no  reasonable 
grounds  for  believing  them  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Malidonx 
Prosecution,  Gent  Dig.  {{  112-116;  Dec  Dig.  { 
66.*] 

2.  Maucioub  PBOSDcrnion  (|  68*)— Wxono- 

FUX    ATTAOHKBNT— EVIDRNCE. 

In  an  action  on  a  note  in  which  the  defend- 
ant counterclaimed  for  a  wrongful  and  malicious 
attachment,  evidence  held  Insufficient  to  snstain 
a  verdict  awarding  the  defendant  exemplar; 
damages. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  1 167;  Dec.  Dig.  |  68.*  i 
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3.  Appxai,  and  Ebbob  d  590*)— Abstbacts— 

AUENDED  ABSTBACTS. 

Where  a  party  on  appeal  files  an  amended 
abstract,  but  fails  to  serve  it  upon  the  adverse 
party,  it  will  be  stricken  out  on  motion. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2611-2615 ;  Dec.  Dig.  S 
690.»] 

Appeal  from  District  Court,  Llim  County; 
MUo  P.  Smith,  Judge. 

Plaintiff  brought  his  action  on  a  promis- 
sory note  and  on  account,  and  sued  out  a 
writ  of  attachment  In  aid  thereof.  The  de- 
fendant admitted  the  execution  of  the  note 
and  one  item  of  the  account,  and  denied  the 
other  items.  By  way  of  counterclaim,  the 
defendant  claimed  damages  for  wrongful  su- 
ing out  of  the  attachment  There  was  a 
general  verdict  for  the  defendant.  Plaintiff 
filed  a  motion  for  a  new  trial,  which  was  de- 
nied by  the  court,  and  he  has  appealed.  Be- 
versed. 

J.  H.  Preston,  for  appellant  Barnes  & 
Chamberlain,  for  appellee. 

EVANS,  J.  In  September,  1908,  the  plain- 
tiff sold  to  the  defendant  a  team  of  horses 
for  $300,  of  which  $150  was  paid  down.  Two 
months  later  the  defendant  executed  a  note 
for  $150  for  the  balance.  Later  other  trans- 
actions were  had  between  the  parties  in- 
volving an  exchange  or  sale  of  other  prop- 
erty from  plaintiff  to  defendant  We  need 
not  deal  with  the  details  of  these  transac- 
tions. By  Its  terms  the  note  became  due  in 
the  spring  of  1909,  but  was  not  paid.  In 
the  latter  part  of  August,  1909,  a  sharp  dis- 
pute arose  between  plaintiff  and  defendant 
over  an  item  claimed  by  the  plaintiff  against 
the  defendant  and  denied  by  the  defendant 
This  was  in  relation  to  the  purchase  price 
of  a  cow  wtkicb  the  plaintiff  had  sold  to  one 
Varner,  and  which  Varner  sold  to  the  de- 
fendant without  paying  plaintiff  for  the  same. 
This  suit  was  brought  immediately  follow- 
ing such  disagreement;  and  that  fact  and 
certain  language  used  by  plaintiff  furnished 
the  basis  of  the  claim  that  the  attachment 
was  sued  out,  not  only  wrongfully,  but  ma- 
liciously. Exemplary  damages  were  claimed 
by  the  defendant  and  allowed  by  the  Jury. 
At  the  time  of  the  purchase  of  the  team,  the 
defendant  was  the  owner  of  a  large  amount 
of  stock  which  he  had  In  his  possession  ui>- 
on  a  rented  farm.  On  December  1,  1908,  be 
executed  a  bill  of  sale  to  his  wife,  covering 
all  such  stock,  which  comprised  substantial- 
ly all  his  property,  except  growing  crops  up- 
on the  rented  farm.  This  fact  came  to  the 
knowledge  of  the  plaintiff  Just  prior  to  the 
suing  out  of  the  writ  of  attachment  The 
writ  of  attachment  was  levied  only  upon  the 
property  obtained  from  the  plaintiff  himself, 
including,  however,  the  cow  sold  by  plaintiff 
to  Varner.  One  of  the  grounds  of  attach- 
ment alleged  in  the  petition  was  that  the 
defendant  had  disposed  of  his  property  In 


whole  or  in  part  with  Intent  to  defraud  his 
creditors.  Defendant's  counterclaim  alleged 
that  none  of  the  alleged  grounds  of  attach- 
ment were  true,  and  that  the  plaintiff  had 
no  reasonable  ground  for  believing  them  to 
I>e  true. 

[1]  The  plaintiff,  appellant,  assigns  several 
alleged  grounds  of  reversal.  The  principal 
point  argued,  however,  Is  that  the  verdict 
was  not  supported  by  the  evidence,  and  was 
the  result  of  passion  and  prejudice.  We  will 
confine  our  discussion  of  the  case  to  a  con- 
sideration of  tills  feature  of  it.  The  burden 
was  upon  the  defendant  to  prove,  not  only 
that  he  had  not  disposed  of  any  part  of  his 
property  with  intent  to  defraud  bia  creditors, 
but,  also,  that  the  plaintiff  had  no  reasona- 
ble ground  for  believing  such  allegation. 
The  testimony  offered  by  defendant  In  sup- 
port of  his  counterclaim  at  this  point  con- 
sisted of  the  evidence  of  himself  and  his 
wife.  The  material  part  of  defendant's  tes- 
timony as  a  witness  on  this  question  was 
as  follows:  "I  hadn't  disposed  of  any  of 
my  property  shortly  before  that  time.  I 
made  a  bill  of  sale  to  my  wife,  and  I 
had  bought  this  property  with  my  wife's 
money.  She  got  it  from  home.  She  re- 
quested me  to  keep  this  In  her  name.  I 
never  had  any  other  reason  for  doing  it  At 
that  time  I  owed  $500  to  the  bank.  At  the 
time  of  this  attachment  I  had  45  head  of 
cattle,  and  I  think  9  head  of  horses,  and 
about  60  hogs  (Included  in  the  bill  of  sale). 
The  farm  I  was  living  on  was  about  100 
acres.  The  stock  was  worth  probably  $3,000. 
I  bad  65  acres  of  com  In  the  field,  and  about 
40  acres  of  grain  out  that  had  not  been  har- 
vested, and  about  50  tons  of  hay  in  the  bam. 
I  was  not  about  to  sell  my  property  to  turn 
it  into  money  at  that  time.  I  never  offered 
any  of  it  for  sale."  Upon  cross-examination 
he  testified  as  follows:  "I  was  farming  190 
acres  of  land.  I  don't  know  how  much  mon- 
ey I  owed  my  wife.  She  bad  enough  to  get 
a  start  in  farming.  I  know  how  much  it 
was.  It  was  $3,000.  She  put  it  in  stock  on 
the  farm.  She  gave  me  the  money,  and  I 
bought  It  On  this  attachment  the  sheriff 
took  three  horses,  the  cow,  and  bull.  Two 
of  the  horses  were  the  span  I  bought  of  Chl»- 
more,  and  the  other  was  the  colt  that  the 
mare  raised.  The  two  year  old  bull  was 
the  bull  in  controversy,  and  the  cow  was 
the  Varner  cow.  This  was  ail  the  property 
they  took.  When  I  told  Chismore  If  he  would 
give  me  a  little  time  I  could  get  the  money, 
I  expected  to  borrow  it  of  the  bank  at  Cog- 
gon.  Before  this  attachment  was  sued  out 
and  on  the  1st  day  of  December,  1908,  I  made 
a  bill  of  sale  to  my  wife  of  all  the  stock  on 
the  farm,  in  consideration  of  $5,000,  no  part 
of  which  she  paid  me.  It  was  got  up  in 
Cedar  Bapids  by  Mr.  Barber.  I  went  dowa 
alone  to  get  It  up.  I  went  up  and  told  Hr. 
Barber  that  I  wanted  to  give  my  wife  a  bill  of 
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sale  and  gave  him  a  list  of  the  property.  He 
drew  It  up,  and  I  acknowledged  it,  and  left 
it  with  him  to  put  on  record.  My  wife  was 
at  home.  This  was  after  I  bought  the  horses 
and  stock,  and  before  the  attachment" 

After  the  commencement  of  the  attach- 
ment suit,  the  wife  conveyed  back  to  the  de- 
fendant the  same  property  by  bill  of  sale 
for  a  purported  consideration  of  $6,000.  The 
defendant  testified  on  cross-examination  as 
follows:  "Q.  So  that  there  was  no  real  gen- 
uine sale  that  you  made — this  bill  of  sale  to 
your  wife,  was  It?  A.  Well,  I  guess  so.  Q. 
7ou  are  certain  about  tliat,  are  you?  A.  I 
don't  know  anything  about  that  Q.  Tou 
made  the  consideration  $5,000  when  you  say 
that  she  didn't  put.  in  only  about  $3,000? 
What  did  you  make  it  $5,000  for?  A.  Be- 
cause it  was  worth  it  The  stuff  was  worth 
it  Q.  Still  she  didn't  pay  you  anything 
extra  over  and  above  what  she  put  in?  A. 
She  didn't  pay  me  anything.  Q.  She  didn't 
agree  to,  either,  did  she?  A.  I  don't  know. 
Q.  Don't  you  know  whether  she  agreed  to 
pay  you  something  over  for  this  stock  what 
she  let  you  have?  A.  No;  she  didn't  Q. 
Then,  if  the  stock  was  worth  $5,000,  what 
did  yon  pay  $2,000  over  and  above  that  in- 
debtedness to  her  in  the  bill  of  sale  for? 
A.  Because,  if  anything  got  wrong  with  me, 
she  would  be  secure.  It  wasn't  to  keep  my 
creditors  from  getting  this  property.  I  put 
it  In  at  $2,000  more  than  I  owed  her  to  se- 
cure her.  I  put  the  property  at  Just  what 
it  was  worth.  Q.  Then,  when  you  got  some- 
body to  secure  yon  on  the  bond  to  release 
the  property  that  was  attached,  you  made 
her  deed  it  back  to  yon  at  a  consideration 
of  $6,000,  didn't  yon?  A.  Yes.  Q.  How  do 
you  figure  that  to  secure  your  wife?  A.  I 
don't  understand  you.  Q.  How  do  you  figure 
that  would  secure  your  wife?  A.  I  don't 
know."  Bedlrect  examination:  "I  mean  by 
securing  my  wife  if  anything  happened  to 
me;  that  is,  if  I  should  die." 

The  wife  of  defendant  testified  as  follows: 
"I  let  my  husband  have  $3,000  when  we 
started  farming  about  four  years  ago.  That 
was  the  first  money  I  let  him  have.  My 
folks  started  us.  That  is  what  I  thought  It 
was  worth  about  that  much.  We  lived  at 
Stanwood  before  we  started  farming.  They 
didn't  let  me  have  very  much  money  up  to 
that  time.  I  don't  know  how  much,  I  should 
judge  about  $400  or  $500.  I  don't  know  how 
much  money  they  let  me  have  the  first  time, 
when  we  started  farming.  It  was  four  or 
five  years  ago.  I  couldn't  exactly  tell.  They 
didn't  let  me  have  the  whole  amount  at  one 
time.  We  got  it  as  we  bought  things.  This 
was  at  dlfTerent  times.  I  don't  know  how 
much  at  a  time.  I  know  we  bought  things, 
and  I  don't  remember  how  much  money  I 
got  at  a  time.  I  don't  Just  remember.  We 
got  some  money  a  couple  of  years  ago,  may- 
be a  thousand  or  something  like  that,  from 
my  folks.  They  live  in  Olin.  They  gave  me 
the  money,  and  I  put  it  in  stock.    I  used 


some  of  it,  of  course.  I  dldnt  particularly 
keep  track  of  that'  I  gave  the  money  to  my 
husband,  and  he  bought  stock  and  pot  it  on 
the  farm.  I  didn't  give  it  all  to  him.  "We 
used  it  as  we  needed  it  I  don't  Imow  ex- 
actly what  money  I  let  him  have.  I  let  him 
attend  to  the  business.  The  money  was  giv- 
en by  my  folks  to  my  husband  and  myself. 
I  didn't  take  any  note  for  this  money  from 
him.  I  didn't  know  what  he  did  with  it,  ex- 
cept-I  thought  he  was  buying  stock.  I  bought 
the  clothing  and  provisions  for  the  family. 
I  kept  some  of  the  money  my  folks  gave  me 
for  that  purpose.  I  don't  know  how  much. 
I  used  it  all  up.  I  didn't  keep  any  account 
of  the  money,  or  how  much  I  got  or  'what 
was  done  with  it  I  Just  thought  it  was 
worth  that  much.  That  is  what  we  said. 
We  both  worked,  and  whatever  we  earned 
belonged  to  both  of  us.  I  asked  him  to  se- 
cure this  money,  because  I  wanted  it  tbat 
way.  ♦  ♦  ♦  We  talked  this  matter  c/yet 
at  home.  When  be  wanted  to  give  this  bill 
of  sale,  he  went  down  to  Cedar  Rapids  to 
make  it  out  I  didn't  go  with  him.  Aft- 
erwards I  conveyed  it  back  to  him.  I  did 
that  because  we  got  into  some  trouble  and 
couldn't  do  any  business  any  more.  We 
couldn't  get  any  credit  without  he  had  the 
property.  I  conveyed  it  all  back  to  him.  I 
can't  tell  how  much  money  I  let  my  husband 
have.  I  am  a  poor  hand  to  keep  acconnts 
of  things  that  way.  I  didn't  keep  any  ac- 
count of  it  In  the  house.  There  was  no 
book  of  account  nor  no  notes,  or  anything 
of  that  kind.  As  the  money  came,  I  passed 
it  over  to  him,  and  let  him  do  as  he  pleased 
with  it.  I  don't  know  how  many  trips  my 
husband  made  to  Cedar  Rapids.  He  gave  me 
theblU  of  sale  first  and  the  next  was  made 
to  get  the  stock  back  and  get  a  bill  of  sale 
back  to  him." 

[2]  The  foregoing  is  defendant's  proof  In 
support  of  his  allegation  that  be  had  not 
disposed  of  his  property  with  intent  to  de- 
fraud his  creditors,  and  that  plaintiff  bad 
no  reasonable  grounds  to  believe  that  he  had. 
It  seems  to  us  too  clear  for  argument  that 
this  evidence  does  not  sustain  defendant's 
essential  allegation.  Nor  can  we  see  any 
escape  from  the  legal  conclusion  that  the 
bill  of  sale,  as  explained  by  defendant  and 
his  wife,  was  a  legal  fraud  upon  the  defead- 
ant's  creditors.  We  see  no  way  to  account 
for  the  verdict  upon  this  record  except  that 
it  was  the  result  of  passion  and  prejudice^ 
It  ought  to  have  been  set  aside. 

[3]  2.  The  appellee  filed  an  amoided  ab- 
stract, but  failed  to  serve  the  same  upon  the 
appellant  or  his  counsel.  Appellant  has  filed  a 
motion  to  strike  the  same,  and  such  motion  has 
been  submitted  with  the  case.  The  contents  of 
such  amended  abstract  are  not  such  aa  would 
change  our  conclusion  in  this  case,  nie  mo- 
tion, however,  must  be  sustained. 

On  the  ground  already  indicated,  the  Judff- 
ment  below  must  be  reversed. 

Reversed. 
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GROELTZ  T.  BOUBNE). 
(Snpreme  Court  of  Iowa.     May  9,  1911.) 

1.  Appeal  and  Ebbob  ({  1002*)— Rxvntw — 

VBBDIOT— C0K0LTJ81VKNBS8. 

A  verdict  on  conflicting  evidence  b  con- 
clusive, in  the  absence  of  a  showing  of  revers- 
ible error  In  the  trial. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3935-3937;  Dec.  Dig.  { 
1002.*] 

2.  Tbiai.   (I  260*)— iNSTBUOnOttB— Requkstb. 

Requested  instructions,  covered  by  those 
given,  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  661-659;   Dec  Dig.  {  260.*] 

Appeal  from  Superior  Court  of  Cedar  Bap- 
ids;  C.  B.  RobbinB,  Judge. 

Action  at  law  to  recover  compensation  for 
services  alleged  to  have  been  rendered  lb 
bringing  about  a  sale  of  real  estate.  Verdict 
and  judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Grimm  &  Trewin  and  Clark  &  Clark,  for 
appellant  Jamison,  Smyth  &  Hann,  for 
appellee. 

PBSR  CURIAM.  [1]  The  issue  below  was 
purely  one  of  fact  There  was  evidence 
tending  to  show  the  employment  of  plain- 
tiffs services  by  the  defendant  N.  P.  Bourne, 
and  that  such  service  was  in  fact  rendered. 
On  practically  every  material  proposition 
there  was  a  radical  conflict  of  testimony; 
but  the  disputes  thus  arising  were  for  the 
Jury  to  decide,  and  the  verdict  returned 
must  be  treated  by  us  as  final,  in  the  ab- 
sence of  a  showing  of  reversible  error  in 
the  conduct  of  the  trial. 

[2]  No  errors  are  assigned  or  argued  up- 
on rulings  on  matters  of  evidence,  but  ex- 
ceptions are  taken  both  to  the  charge  of  the 
court  to  the  Jury  and  to  the  refusal  of  cer- 
tain requests  for  Instructions.  We  have  ex- 
amined the  record  in  this  respect  and  find 
no  error.  The  instructions  given  seem  to 
state  correct  rules  of  law  as  applied  to  the 
case  on  trial,  and  the  requests,  so  far  as 
correct  and  applicable,  were  sufficiently  cov- 
ered by  the  court's  charge.  The  record  pre- 
sents only  the  usual  phases  of  this  class  of 
litigation,  so  frequently  considered  and  pass- 
ed upon  by  this  cdurt  and  there  is  no  oc- 
casion for  more  extended  statement  or  dis- 
cussion. 

The  Judgment  appealed  from  is  affirmed. 


WALLER  et  al.  v.  H08F0RD  et  al. 

(Supreme  Court  of  Iowa.    May  2,  1911.) 

1.  Tbdsts  (I   1655— Removai,  <>'  Tbustee— 

DiSCBETION   of  CoXTBT. 

The  question  of  the  removal  of  a  trustee 
and  the  appointment  of  a  successor  rests  large- 
ly in  the  discretion  of  the  court  as  to  what  is 
for  the  best  interest  of  the  beneficiaries. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §  216;   Dec.  Dig.  |  165.*] 


2.  Tbttsts  (i  166*)— Reuovai.  or  Tbusixb— 
Gboundb. 

The  power  to  remove  trustees  appointed  by 
win  or  deed  is  exercised  sparingly  by  the  courts, 
and,  to  justify  Its  exercise,  there  must  appear  a 
clear  necessity  to  save  the  trust  estate,  and  mere 
error  of  judgment  by  the  trustee,  or  even  breach 
of  trust,  may  not  be  sufficient,  but  there  must 
be  such  misconduct  as  to  show  want  of  capacity 
or  fidelity,  potting  the  estate  In  jeopardy. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  217,  218;  Dec.  Dig.  |  166.*] 

3.  Tbtists  (§  167*)— Bemoval  or  Tbustee— 
Evidence. 

Evidence  held  to  jnstify  the  removal  of  two 
testamentary  trustees,  but  not  of  the  third. 

[Ei.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  219,  220;  Dec.  Dig.  i  167.*] 

Appeal  from  District  Court,  Dubuque 
County;  M.  C.  Matthews,  Judge. 

Action  to  compel  defendants  as  trustees  to 
report,  to  remove  them,  and  for  the  appoint- 
ment of  other  trustees  in  their  stead.  On 
hearing,  defendants  were  removed  and  oth- 
er trustees  appointed.  They  appeal.  Modi- 
fled  and  remanded. 

S.  B.  Lattner,  for  aiq[)dlantB.  Hurd,  Lene- 
han  &  Eiesel,  for  appellees. 

LADD,  J.  Bichard  Waller  died  testate 
December  31,  1888,  leaving  surviving  him 
three  children,  Bobert  Waller,  Mary  E.  Eem- 
ler,  and  Sidonla  Hosford.  Another  son,  Si- 
mon Waller,  died  some  time  previous,  leav-  ' 
Ing  a  son,  J.  Robert  Waller,  and  a  daughter, 
Sidonla  M.  Cholbln.  Decedent  devised  and 
bequeathed  all  his  property  of  whatever  kind 
to  his  three  children  as  trustees.  After  pro- 
viding that  his  debts,  funeral  expenses,  and 
certain  legacies  be  paid,  and  the  distribution 
of  his  household  effects,  the  will  declared  all 
property  remaining  a  trust  fund  to  be  man- 
aged as  follows:  "I  direct  that  upon  my 
death  said  trustees  make  and  return  to  my 
friend  Charles  H.  Elghmey  a  full  and  com- 
plete inventory  of  such  property  and  them- 
selves take  possession  of  the  real  estate  and 
lease  the  same  to  such  persons  on  such  time 
and  for  such  rents  as  they  or  the  majority 
of  them  may  think  proper  and  collect  and 
pay  over  the  rent  arising  therefrom  to  my 
said  friend  Charles  H.  Elghmey.  And  I  di- 
rect my  said  trustees  to  place  in  the  keeping 
of  my  said  friend  Charles  H.  Elghmey  all 
moneys,  notes,  bonds,  securities,  and  other 
evidences  of  property;  and  from  time  to 
time  collect  and  pay  over  to  him  all  the 
interest,  dividends,  and  profits  arising  there- 
from as  soon  as  received,  and  I  hereby  em- 
power said  trustees  to  collect,  sell  or  ex- 
change any  of  the  trust  funds,  real  or  per- 
sonal, and  to  execute  all  proper  receipts  and 
conveyances  therefor,  but  all  moneys  or 
rather  property  derived  from  the  collections, 
sales  or  exchange  of  any  of  the  trust  fund 
shall  be  and  remain  a  part  of  said  trust 
fund,  and  shall  be  reinvested  by  said  trustees 
as  soon  as  possible;  and  all  moneys  and  oth- 
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«r  propertlea  tbat  shall  be  received  for  rents, 
Interest,  diyldends  and  profits  derived  from 
tbe  trust  fund  shall  constitute  and  be  known 
as  the  Income  fund  and  shall  be  disposed  of 
as  herein  provided.  I  hereby  nominate  and 
appoint  my  said  friend  Charles  H.  Eighmey 
the  custodian  of  both  tbe  trust  fund  and  the 
income  fund  herein  provided  for  and  exempt 
him  from  the  necessity  of  giving  any  bond 
or  other  security  for  his  trust;  I  herein  pro- 
vide and  direct  that  so  long  as  either  my 
son  Robert  Waller,  my  daughter  Mary  A. 
Kemler  or  my  daughter  Sldonla  Hosford 
shall  live  my  said  trustees  and  their  succes- 
sors in  office  shall  continue  to  collect  the 
rents,  interest,  Income  and  dividends  arising 
from  tbe  trust  property  and  promptly  pay 
over  the  same  to  said  custodian  or  his  suc- 
cessor in  office  and  I  hereby  direct  that  at 
the  expiration  of  each  and  every  three 
months  after  my  death  that  said  custodian 
or  his  successor  in  office  shall  distribute  said 
Income  fund  then  ip  his  hands  as  follows: 
To  my  son  Robert  Waller  the  one  fourth  part 
thereof,  to  my  daughter  Mary  A.  Kemler  the 
one  fourth  part  thereof,  to  my  daughter  Sl- 
donla Hosford  the  one  fourth  part  thereof, 
and  to  my  grandchildren  James  Robert  Wal- 
ler and  Sldonla  Cholbln,  children  of  my  de- 
ceased son  Simon  Waller  the  other  fourth 
.  part  thereof  to  be  divided  equally  between 
them."  The  custodian  was  to  retain  $100 
per  year  as  his  compensation  and  the  trus- 
tees nothing,  but  they  were  to  be  repaid  from 
the  trust  fund  by  the  custodian  for  moneys 
necessarily  paid  out  and  expended  by  them. 
In  event  of  the  death,  resignation,  refusal, 
or  inability  to  act  of  any  trustee,  the  re- 
maining trustees  were  authorized  to  appoint 
a  trustee  in  his  stead,  who  might  be  allowed 
the  compensation  paid  the  custodian.  Mrs. 
Kemler  and  Mrs.  Hosford  were  authorized  to 
appoint  attorneys  in  fact  to  transact  the 
business  of  the  trust  in  their  stead.  In  event 
of  the  death  of  a  beneficiary,  the  share  of 
the  Income  which  would  have  gone  to  him 
was  to  be  distributed  to  his  decedents,  and, 
upon  the  death  of  the  survivor  of  the  trus- 
tees named  in  the  will,  the  estate  was  to  be 
distributed  to  the  descendants  of  bis  four 
children,  those  of  each  child  receiving  one- 
fourth  thereof.  Other  conditions  were  added 
by  codicil  not  involved  herein,  save  that  any 
debts  of  children  or  those  of  his  son  Simon 
might  be  deducted  by  the  custodian  from 
their  respective  shares  of  the  Income  fund 
and  any  debts  of  grandchildren  shall  be 
paid  from  their  share  of  the  trust  fund. 
Though  a  special  administrator  was  ap- 
pointed, the  trustees  designated  appear  to 
have  assumed  the  performance  of  their  du- 
ties at  once.  No  formal  inventory  was  filed 
with  the  custodian,  though  a  book  containing 
a  list  of  the  bills  receivable  appears  to  have 
been  furnished  him  as  was  also  a  list  of  the 
real  estate.  From  these  it  appeared  that  de- 
cedent left  in  cash  $2,004.19,  blUs  receivable 


$306,871.60,  and  real  estate  valued  at  $3S,- 
285.  There  Is  a  discrepai.cy  in  the  cash 
item,  for  the  books  disclose  that  the  cash  on 
hand  was  $6,276.74.  This  does  not  Indicate 
any  Indirection  on  the  part  of  tbe  trustees, 
for  they  acknowledge  tbe  latter  amount,  and 
it  Is  charged  to  them  in  their  accounts.  On 
October  24,  1889,  Mrs.  Hosford  designated 
her  husband,  A.  W.  Hosford.  attorney  in 
fact  to  act  in  her  stead,  and  Mrs.  Kemler 
appointed  her  husband,  A.  W.  Kemler,  who 
had  looked  after  the  affairs  of  decedent  for 
many  years  prior  to  his  death,  and  tbe 
two  attorneys  In  fact  appear  to  have  man- 
aged the  estate  until  Kemler's  death  Janu- 
ary 20,  1895.  Robert  Waller  did  not  partici- 
pate therein,  nor  did  the  attorney  in  fact 
designated  by  him  November  29,  1893;  audi 
appointment  being  unauthorized  by  the  will 
Mrs.  Kemler  named  no  one  to  succeed  her 
husband  as  attorney  until  March,  1899,  when 
she  appointed  her  son  and  daughter,  B.  W. 
and  J.  E.  Kemler  to  act  in  her  stead.  Rob- 
ert Waller  died  September  23,  1899,  and  on 
May  Ist  following  Mrs.  Hosford  and  Mr& 
Kemler  appointed  Frank  B.  Hoffman  to  suc- 
ceed him  as  trustee.  A.  W.  Hosford  resign- 
ed as  attorney  in  fact  January  10,  1902,  and 
on  the  same  day  Slocum  was  appointed  in 
his  stead,  but  after  two  or  three  months  re- 
signed, since  which  time  Mrs.  Hosford  has 
had  no  attorney  In  fact  to  act  for  her.  This 
action  was  begun  January  21,  1903,  demand- 
ing an  accounting,  the  removal  of  the  trus- 
tees, and  the  appointment  of  others  In  their 
stead.  Plaintiffs  are  the  children  of  Simon 
and  Robert  Waller,  and  as  such  are  en- 
titled to  one-half  of  the  income  from  the  es- 
tate, and  on  distribution  will  be  entitled  to 
a  like  proportion  of  the  trust  fund.  Subse- 
quently one  of  them,  Mary  A.  Twalts,  died, 
and  George  Twalts,  as  executor  of  her  e$i- 
tate,  was  submitted  as  party  plaintiff.  Tbclr 
interests  are  such  that  they  may  weU  in- 
sist upon  such  an  efficient  management  of 
the  estate  that  it  will  yield  a  reasonable  In- 
come and  also  conserve  the  property  for  the 
uses  intended.  [1]  Whether  a  trustee  shall 
be  removed  and  another  appointed  in  his 
stead  is  largely  within  tbe  discretion  of  the 
court  Perry,  Trusts,  S  >Z75  et  seq. ;  Code- 
frols.  Trusts,  637;  Beach,  Trusts.  |  386.  The 
test  always  Is  the  best  Interest  of  tbe  bene- 
ficiaries. 

[2]  The  power  to  remove  trustees  appoint- 
ed by  will  or  deed  Is  exercised  sparingly  by 
the  courts  and  to  Justify  such  a  course  there 
must  appear  the  clear  necessity  to  save  tbe 
trust  property.  In  W^aterman  v.  Aldeo,  144 
111.  00,  32  N.  E.  072,  the  trustees  faUed  to 
keep  proper  accounts.  One  of  them  gave  lit- 
tle or  no  attention  to  the  business,  and  they 
were  shown  to  have  been  negligent  in  fall- 
ing to  promptly  collect  claims  owing  the  es- 
tate. The  court,  after  referring  to  the  broad 
jurisdiction  of  a  court  of  equity  over  trust 
estates  and  trustees,  said  the  court  wouW 
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"remove  trastees  for  a  faOnre,  tbrough  neg- 
lect or  from  willfulness,  to  perform  tbelr 
duties,  or  will  compel  them  to  carry  out  tbe 
trust  which  they  have  been  appointed  to  and 
bave  accepted  as  shall  appear  under  the  cir- 
cumstances of  a  given  case,  for  the  best  In- 
terest of  the  estate  and  all  parties  Interested 
In  the  same,"  quoted  Story  on  Ekiuity,  Jur. 
I  1288,  as  follows :  "It  Is  not,  indeed,  every 
mistake  or  neglect  of  duty  or  Inaccuracy  of 
conduct  of  trustees  which  will  lndu(*e  courts 
of  equity  to  adopt  such  a  course  (remove 
the  trustees).  But  the  act  or  omlssioB  must 
be  such  as  to  endanger  the  trust  property,  or 
to  show  a  want  of  honesty  or  a  want  of 
proper  capacity  to  execute  the  duties,  or 
want  of  reasonable  fidelity" ;  and  concluded 
"that  the  chancellor  was  justified  on  the 
whole  record  In  refusing  to  remove  them." 
In  Murdoch  v.  Elliott,  77  Conn.  247,  58  Atl. 
718,  the  keeping  of  books  by  the  trustees 
was  "decidedly  unbusinesslike  and  exceed- 
ing carelessness,"  but  this  bad  been  reme- 
died, and,  though  there  was  a  clear  breach 
of  duty  in  making  a  loan  to  one  of  their 
number,  the  coiirt  approved  refusal  to  re- 
move them.  In  Massey  v.  Stout,  4  Del.  Ch. 
274,  It  was  said:  "The  court  will  not  re- 
move a  trustee  for  error  or  misjudgment  In 
some  special  transactions  or  even  for  a 
breach  of  trust  There  must  be  such  gross 
negligence  or  misconduct  as  to  evidence  a 
want,  either  of  capacity  or  fidelity,  putting 
the  trust  In  Jeopardy.  Without  this,  the 
remedy  for  a  breach  of  trust  is  to  charge 
the  trustee  for  the  consequences  of  his  acts, 
or  be  may  be  enjoined  from  any  improper  act 
meditated  but  not  yet  executed.  •  •  • 
Willful  misconduct  or  some  gross  default 
are  features  appearing  in  all  the  cases  I 
have  met  with  of  removals  for  breach  of 
trust"  It  Is  not  "every  mistake  or  neglect 
of  duty  or  Inaccuracy  of  conduct  of  trustees 
which  will  Induce  courts  of  equity  to  adopt 
such  a  course.  But  the  acts  or  omission 
must  be  such  as  to  endanger  the  trust  prop- 
erty or  to  show  a  want  of  honesty  or  a  want 
of  capacity  to  execute  the  duties,  or  a  want 
of  reasonable  fidelity."  Lathrop  v.  Smalley, 
23  N.  J.  Eq.  192;..WlllIams  v.  Nlcol,  47  Ark. 
254,  1  8.  W.  24?;  In  re  Wrlghtson,  1  Ch. 
(1908)  789;  Preston  v.  WUcox,  38  Mich.  578. 
The  rule  Is  concisely  stated  in  1  Perry  on 
Trusts  (6th  Ed.)  {  276:  "The  power  of  re- 
moval of  trustees  appointed  by  deed  or  will 
ought  to  be  sparingly  exercised  by  the  court. 
There  must  be  a  clear  necessity  for  Interfer- 
ence to  save  the  trust  property.  Mere  error 
or  even  breach  of  trust  may  not  be  sufficient. 
There  must  be  such  misconduct  as  to  show 
want  of  capacity  or  of  fidelity,  putting  the 
trust  In  Jeopardy."  It  seems  that  If  a  trus- 
tee falls  to  discharge  his  duties  from  an 
honest  mistake  or  a  mere  misunderstanding 
of  them  or  from  a  mlsjudgment  of  them,  It 
is  no  ground  of  removal,  unless  such  failure 


shows  a  want  of  the  proper  capacity  to  ex- 
ecute the  duties. 

[3]  The  record  before  us  should  be  exam- 
ined with  these  rules  In  mind.  That  the  es- 
tate has  not  been  well  managed  must  be  con- 
ceded. At  the  beginning  there  were  but  11 
tracts  of  real  estate  valued  at  $38,285.  Some 
were  disposed  of  and  others  acquired  In  sat- 
isfaction of  loans  made  until  it  now  has  46 
tracts  valued  at  $141,452.99.  Bills  receivable 
have  decreased  from  $306371.60  to  $122,996.- 
02,  BO  that  there  has  been  a  diminution  of  as- 
sets in  the  sum  of  $82,711.78.  But  in  the 
meantjtme  $111,047.08  have  been  withdrawn 
from  the  trust  fund  for  the  payment  of  ex- 
penses, for  repairs,  taxes,  insurance,  and 
other  items  (including  that  extracted  by 
Hosford),  as  hereinafter  explained.  The  dim- 
inution in  the  estate  has  not  much  exceed- 
ed the  amount  paid  out  for  legitimate  ex- 
penses, and  must  have  been  within  the  tes- 
tator's contemplation  in  directing  all  ex- 
penses to  be  paid  from  the  trust  fund.  Up 
to  January,  1906,  there  had  been  distributed 
to  the  beneficiaries  $299,674.  Owing  to  the 
continued  encroachment  on  the  trust  fund 
and  the  change  from  bills  receivable  to  real 
estate,  the  Income  has  decreased  largely. 
Some  of  the  loans  were  undoubtedly  Improvi- 
dent. The  properties,  on  which  securities 
were  taken  to  secure  12  of  them  made  before 
October  1,  1889,  have  been  acquired  since, 
but  this  is  said  to  be  attributable  to  the  panic 
of  1893.  None  in  satisfaction  of  which  prop- 
erty has  been  acquired  appear  to  have  been 
made  In  bad  faith,  though  the  loans  made  by 
the  trustees  to  themselves  were  Inexcusable. 
All  save  those  made  to  Mrs.  Hosford  and  to 
A.  W.  Hosford,  her  attorney  In  fact  have 
been  repaid  and  without  loss.  Though  there 
were  irregularities  prior  to  the  death  of  A. 
W.  Kemler,  these  do  not  appear  to  have  re- 
sulted In  loss  to  the  estate.  The  attorneys  In 
fact  agreed  to  allow  the  custodian  $100  jter 
year  from  the  Income  fund  in  excess  of  that 
authorized  by  the  will,  and,  contrary  to  the 
terms  of  the  will,  paid  themselves  from  the 
Income  fund  $150  apiece  for  services.  But 
those  Items  were  entered  on  the  books,  and 
no  objection  appears  to  have  been  Interposed 
thereto  by  those  Interested  prior  to  the  com- 
mencement of  their  action.  Such  payments 
were  continued  thereafter.  After  Kemler's 
death  In  1895  until  the  appointment  of  R.  W. 
and  J.  E.  Kemler  as  attorneys  In  fact  by  Mrs. 
Kemler,  in  1809,  A.  W.  Hosford  seems  to 
have  been  In  complete  control,  though  R.  W. 
and  J.  E.  Kemler  rendered  services  to  the 
estate  continually,  and  Hosford  was  not 
much  Interfered  with  by  them  prior  to  his 
resignation.  After  the  retirement  of  Hos- 
ford, the  Kemlers  managed  the  estate.  The 
only  charge  of  bad  faith  relates  to  the  man- 
agement of  Hosford.  Shortly  after  Kemler's 
death,  he  began  appropriating  the  moneys 
of  the  estate  to  his  own  use,  and  these  specu- 
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lattons  condnned  imtn  bis  rralgnation.  These 
amounted  to  $700  In  1895,  $200  Id  1896,  $900 
in  1898,  $4,929.91  In  1899,  $7,086.35  In  1900, 
and  $10,165.37  In  1901.  The  Items  were  cred- 
ited by  blm  In  a  private  cakhbook  to  which 
the  other  tmstees  were  denied  access  on  ac- 
count of  services  rendered.  But  be  must 
have  been  aware  that  the  will  forbade  allow- 
ance therefor,  as  be  acted  over  five  years 
without  compensation  other  than  $160  per 
year  agreed  upon,  and  the  money  was  taken 
without  the  knowledge  of  the  other  trustees 
or  any  one  Interested  In  the  estate.  More- 
over, be  paid  Interest  on  several  of  the  Items 
evidently  to  make  it  appear  that  tbe  loan  on 
which  collected  was  still  outstanding.  In- 
stead of  paying  rents,  principal  and  interest, 
over  to  tbe  custodian  as  received  and  re- 
ceiving from  tbe  custodian  moneys  expended 
on  repairs,  taxes.  Insurance  and  tbe  like, 
and  as  exacted  by  tbe  wUl,  these  were  kept 
until  the  end  of  tbe  three  months,  and  then 
paid  over  less  tbe  expenses  and  what  he 
appropriated,  and  this  avoided  a  detailed  rec- 
ord of  each  loan  by  tbe  custodian,  as  evi- 
dently was  intended  by  tbe  testator  as  a 
check  on  tbe  trustees,  and  concealed  bis  mis- 
appropriations from  tbe  custodian  as  well  as 
tbe  Kemlers.  He  arranged  with  borrowers 
who  had  made  partial  payments  to  deal  with 
him  only  and  In  various  ways  not  necessary 
to  detail  succeeded  in  shielding  bis  conduct 
from  detection.  He  made  many  Improvident 
ioans,  several  to  himself,  bis  son,  and  one  to 
a  firm  of  which  bis  son  was  partner,  a  few 
days  before  bis  resignation,  amounting  to  $9,- 
800  now  in  Judgment,  and  which  under  tbe 
terms  of  tbe  will  may  be  deducted  from  his 
portion  of  the  estate  on  distribution.  Tbls  Is 
also  secured  by  an  assignment  of  another 
grandchild's  share  In  tbe  estate;  but  these 
loans  were  made  without  tbe  knowledge  of 
tbe  trustees  or  tbe  Kemlers,  though  they 
discovered  them  subsequently.  It  Is  not 
claimed  that  Hoffman  or  the  Kemlers  partic- 
ipated in  any  manner  In  the  wrongdoing  of 
Hosford.  Tbe  theory  of  plaintiff  is  that  they 
should  have  known,  and  that,  in  view  of  the 
circumstances,  the  fact  that  they  did  not 
know  and  that  by  taking  a  more  active  part 
in  tbe  management  of  the  affairs  of  the  es- 
tate they  did  not  prevent  misappropriation 
of  tbe  funds  is  proof  of  Incapacity  sufficient 
to  exact  their  removal  and  the  appointment 
of  more  competent  persons  to  manage  tbe 
estate.  There  were  numerous  Incidents  cal- 
culated to  arouse  the  suspicions  of  tbe  Kem- 
lers, among  which  were  tbe  making  of  loans 
by  Hosford  without  consulting  them,  objec- 
tions by  bim  to  J.  E.Eemler  notifying  delin- 
quents to  make  payment,  and  tbe  keeping  of 
a  private  casbbook  In  which  he  made  entries 
concerning  estate  matters.  Moreover,  they 
might  well  have  insisted  on  participating  in 
tbe  management  of  tbe  estate  that  no  loans 
be  made  without  tbe  approval  of  all  tbe  trus- 
tees, that  moneys  be  paid  to  tbe  custodians 


when  received  and  have  kept  complete  books 
and  compared  their  accounts  witb  tboae  of 
the  custodian.  But  it  is  easy  to  prescriba 
bow  a  defalcation  might  have  been  avoided 
after  it  has  occurred.  The  estate  was  large, 
and  Hosford  was  their  nncle  and  years  their 
senior,  bad  managed  tbe  estate  for  a  long 
time,  and  was  reputed  a  man  of  business  In- 
tegrity. Persons  of  ordinary  sagacity  in 
like  sitaations  might  have  been  misled,  and 
we  are  not  prepared  to  doiounce  R.  W.  and 
J.  E.  Kemler  as  incapable  of  eflSdent  man- 
agement if  aided  by  competent  associates  be- 
cause of  not  having  been  better  detectives. 
They  might  have  kept  their  books  better; 
they  could  have  insisted  on  a  more  syste- 
matic management  of  tbe  affairs  of  tbe  es- 
tate; they  ought  not  to  have  participated  in 
every  transaction;  but  this  record  casts  no 
doubt  on  their  integrity,  and  their  fiddlty 
to  the  interests  of  the  estate  has  been  dem- 
onstrated by  long  service  untainted  by  sus- 
picion of  corruption.  What  they  have  done 
has  been  done  well,  and,  as  already  intimat- 
ed, the  fault  has  been  In  regarding  others  as 
reliable  as  themselves.  Moreover,  the  bear- 
ing in  this  case  was  in  1906,  four  years 
after  Hosford's  resignation,  and  the  decree 
was  not  entered  until  1910,  and,  if  they  were 
inefficient,  ample  opportunity,  aside  from  tbe 
mere  failure  to  detect  Hosford's  indirection, 
was  afforded.  We  are  of  opinion  that  tbe 
record  was  not  sucb  as  to  warrant  tbe  re- 
moval of  Mrs.  Kemler  because  of  Inefficiency 
of  her  attorneys  In  fact  Nor  should  she  at 
this  late  day  for  inattention  from  1895  to 
1899,  as  her  children  who  bad  attained  their 
majority  were  then  acting  for  her.  The  rec- 
ord, however,  is  not  as  favorable  to  tbe 
other  trustees.  Upon  tbe  death  ot  Robert 
Waller,  the  surviving  trustees  appointed 
Ftank  B.  Hoffman  a  trustee  in  bis  stead.  He 
has  done  notblng  except  sign  his  name  to 
satisfaction  pieces  upon  the  payment  of  tbe 
mortgages.  He  has  not  been  consulted  save 
upon  matters  of  which  he  knew,  tbe  same  as 
any  one  else  might  be  spoken  to.  Mrs.  Hos- 
ford testified:  "I  don't  think  he  has  to  do 
a  thing  save  sign  these  papers.  That  is  all 
he  was  to  do,  and  that  is  all  be  has  ever 
done."  He  bad  been  a  iltirtner  of  Hosford 
and  was  a  partner  of  R.  W.  Kemler  at  the 
time  of  tbe  hearing.  That  be  has  proceeded 
on  tbe  theory  that  be  bad  no  active  duties 
to  perform  and  no  responsibility  to  bear  is 
apparent,  and  we  are  of  opinion  that  tbe  dis- 
cretion of  tbe  court  was  not  abused  In  sub- 
stituting ano£ber  person  as  trustee  In  bis 
stead  at  tbe  instance  of  tbe  benefldaries 
whose  interests  be  was  designated  to  repre- 
sent in  the  care  of  the  estate. 

Nor  are  we  inclined  to  Interfere  with  tbe 
order  removing  Mrs.  Hosford  as  trustee.  Tbe 
estate  has  her  note  for  $1,000  to  which  sbe 
claims  to  have  a  defense.  The  story  of  the 
misappropriations  of  her  attorney  In  fact 
need  not  be  repeated.    Her  son  ia  Indebted 
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to  the  «Btata  on  two  notes  amounting  to 
$1,660  and  Interest,  a  Judgment  of  $3,142,  an- 
other note  of  $9,800  and  interest  Since  the 
resignation  of  Slocum  as  attorney  In  fact, 
sho  has  not  appointed  another,  and  has  not 
given  the  management  of  the  estate  the 
slightest  attoitlon.  Thonc^  her  Integrity  la 
not  qnestloned,  her  situation  might  InTolve 
conflicting  interests.  As  she  has  practically 
abandoned  the  trust  by  inaction,  it  cannot 
be  said  that  the  trial  court  abused  its  dis- 
cretion in  substituting  another  trustee.  Un- 
doubtedly the  accounting  in  this  case  has 
been  of  value  to  the  estata  It  has  demon- 
strated to  those  interested  that  vigilance  is 
essential  In  the  care  and  conservation  of 
trust  property  if  adequate  returns  are  long 
to  be  derived  from  its  use  or  It  Is  to  be  pre- 
served In  value  for  final  distribution.  As  all 
expenses  are  to  be  met  from  the  trust  fund, 
gradual  diminution  thereof  as  well  as  in  the 
income  is  to  be  anticipated,  but  unnecessary 
acceleration  should  be  avoided  by  careful 
and  stimulating  management  to  which  the 
combined  Judgment  of  three  active  trustees 
If  systematically  executed  would  seem  to  be 
equal.  One  half  of  the  costs  of  this  court 
and  also  of  the  district  court  will  be  taxed 
to  plaintifTs  and  the  other  half  to  defendants 
except  Frank  B.  HofTman  against  whom  no 
costs  are  taxed.  The  cause  will  be  remand- 
ed to  the  district  court  for  an  entry  In  har- 
mony with  this  opinion. 
Modified  and  remanded.       , 


LYNN  V.  RICHARDSON. 

(Supreme   C!ourt  of  Iowa.     May  9,   1911.) 

1,  COHTBAOTB    (H    26,    31*)—    RXQUISITES    — 
FOBIC. 

A  contract  may  be  made  by  correspond- 
ence, and,  aside  from  the  statute  of  frauds, 
may  be  partly  oral  and  partly  in  writing. 

[Ed.    Note.— For  other  caaes.   see   Contracts, 
i&°*o,?^«-  H  "»•  120,  146,  147;   Dec.  Dig.  ii 

^D,   31.*] 

a  EviDENci  ({  411*)— Testimont  Aitectino 

WBrriNG — Admissibilitt. 

Parol  evidence  is  inadmissible  to  complete 
or  vary  an  insufficient  written  contract. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  a  1874-1899;    Dec.  Dig,  {  411.*] 

8.  Saus  (I  420*)— Completion— JtTBT  Ques- 
tion. 

Whether  a  contract  to  sell  a  dental  bus- 
iness was  completed  held,  under  the  evidence, 
a  Jury  question  in  an  action  for  claimed  breach. 
_[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  12(»;    Dec.  Dig.  {  4^.*] 

4.  CoKTBACTS    ({    32*)— Pbeuminabt    Nxoo- 
TiATioNs— Effect. 

Generally,  if  parties  intend  their  corre- 
spondence or  oral  negotiations  to  be  merely 
steps  leading  to  a  binding  contract,  no  con- 
tract is  made  until  final  consummation  of  the 
negotiations  through  execution  of  tiie  forma] 
written  agreement 

_[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  159;   Dec.  Dig.  |  32.*] 


Ai^eal  from  District  Court,  Llim  Coun- 
ty; Mllo  P.  Smith,  Judge. 

Action  to  recover  damages  for  an  alleged 
breach  of  a  contract  of  sale.  Defendant  de- 
nied that  there  was  any  contract,  and  plead- 
ed some  other  Issues  not  necessary  to  be 
noted  at  this  time.  Trial  to  a  Jury,  verdict 
and  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Ia  M.  Kratz,  for  appellant  Cook  &  Tour- 
tellot  for  appellee. 

DEEMER,  J.  The  parties  are  each  dent- 
ists, and,  before  the  happening  of  the  mat- 
ters In  controversy,  defendant  was  engaged 
In  the  practice  of  his  profession  at  Cedar 
Rapids,  Iowa,  and  plaintiff  was  likewise  en- 
gaged at  the  town  of  Dysart  in  this  state. 
In  the  early  part  of  November  of  the  year 
1909,  defendant  concluded  to  dispose  of  his 
business,  and  in  some  manner  learned  that 
plaintiff  was  a  prospective  purchaser.  Vari- 
ous letters  and  telegrams  passed  between  the 
parties  and  on  November  0,  1909,  plaintiff 
went  to  Cedar  Rapids  and  looked  over  de- 
fendant's office  and  business.  Thereupon 
he,  plaintiff,  made  defendant  an  oral  offer 
for  his  business,  but  as  they  could  not  agree 
upon  either  price  or  terms,  no  contract  re- 
sulted. Plaintiff  then  returned  to  his  home, 
and  on  the  16th  of  November  be  wrote  de- 
fendant the  following  letter:  "Dysart,  Iowa, 
November  16th,  1909.  Dr.  L.  E.  Richardson, 
Cedar  Rapids,  Iowa — Dear  Doctor:  Your  let- 
ter of  the  15th  here.  As  to  your  residence, 
I  would  rather  not  buy  for  a  year  or  so,  un- 
til I  had  got  acquainted  with  the  city,  and 
saw  how  business  was.  As  to  my  offer,  I 
will  change  that  offer  to  one  thousand,  and 
you  leave  everything  as  It  is — ^not  take  out 
your  chair  or  cabinet  and  leave  the  hand 
instruments.  Of  course  anything  your 
grandfather  had  you  could  take.  I  have 
been  thinking  of  your  prices  and  the  amount 
of  business-  yon  do  and  know  if  a  man  goes 
in  there  he  will  have  to  lower  them  some 
and  even  then  lose  a  good  many  of  your 
patients  that  come  to  you  Just  because  it  is 
you.  As  far  as  money  is  concerned,  I  make 
more  clear  money  here  th^n  you  do  there, 
and  the  ouly  object  in  me  moving  would  be 
to  live  In  a  large  town,  and  if  it  wasn't  for 
my  wife  wanting  to  go,  I  would  rather  live 
here.  But  if  you  want  a  thousand  dollars 
and  leave  everything  as  it  is,  let  me  know  at 
once  as  time  is  short.  Respectfully,  E.  C. 
Lynn."  To  this  defendant  made  the  follow- 
ing response:  "Cedar  Rapids,  Iowa,  Novem- 
ber 30th,  1909.  Dr.  E.  C  Lynn,  Dysart 
Iowa — Dear  Doctor:  In  reply  to  your  letter 
of  a  few  days  since,  will  state  that  I  have 
been  so  tangled  up  with  a  couple  of  house 
deals  that  I  was  unable  to  tell  Just  what  I 
could  do  until  now.  I  think  now  that  I  can 
accept  your  offer  of  the  One  Thousand  and 
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leave  everything  as  you  suggest,  although 
It  Is  rery  unusual  for  one  to  be  asked  to 
leave  their  small  instrumenta  as  every  stu- 
dent Is  supposed  to  have  those.  However, 
I  can  easily  purchase  more  U  I  ever  need 
them  and  you  can  make  a  list  of  them  If  you 
care  to  do  so.  It  would  suit  me  Just  as  well 
to  make  the  time  January  15th,  as  January 
1st,  and  that  would  give  you  more  time 
there.  Please  let  me  know  promptly  when 
you  will  be  here  to  close  the  deal,  or  If  you 
prefer  to  do  It  by  writing,  we  can  arrange 
that  Tours  truly,  L.  E.  Richardson.  P.  S. 
Have  seen  the  Kimball  BIdg.  people  and  you 
can  lease  for  two  or  more  years  to  suit  you." 
Instead  of  answering  this  letter,  plaintiff 
went  to  Cedar  Rapids  on  December  2d,  call- 
ed at  defendant's  office,  and  said  he  had 
come  to  fix  up  the  sale;  that  he  would  pay 
$100  down,  and  the  balance  when  be  took 
possession ;  that  he  wanted  defendant  to  re- 
main In  possession  until  February  1st,  and 
sign  a  contract  that  he  would  not  practice 
dentistry  in  the  city  of  Cedar  Rapids  for  the 
period  of  five  years;  that  he  wanted  the 
contract  to  contain  these  as  well  as  other 
conditions.  Defendant  testified  that  he  re- 
fused to  assent  to  these  conditions,  but,  as 
plaintiff  insisted  upon  them,  he  considered 
the  matter  for  some  days,  and  then  notified 
plaintiff  that  the  deal  was  off.  In  the  mean- 
time, however,  plaintiff  on  December  7th 
notified  the  defendant  that  he  had  sold. his 
office  at  Dysart,  and  would  be  able  to  re- 
lieve defendant  by  January  lOth.  He  also 
stated  in  this  letter  of  notification  that  he 
had  not  received  the  papers,  and  he  request- 
ed defendant  to  send  them,  and  also  to  state 
how  he  was  getting  along  about  renting  the 
rooms.  On  December  8th  defendant  wrote 
plaintiff  a  letter,  from  which  we  extract  the 
following:  "We  find  that  it  will  be  practical- 
ly Impossible  for  us  to  move  away  during  the 
winter,  and  I  have  decided  to  keep  my  of- 
fice until  spring  anyway.  As  I  understood 
the  matter  the  other  day  when  you  were 
here,  the  final  decision  was  to  go  over  for  a 
few  days  until  I  could  see  this  physician 
about  the  office  and  think  over  the  new  re- 
quirements that  you  wanted  me  to  sign.  At 
present  I  do  not  think  I  would  sign  a  con- 
tract to  stay  out  of  practice  here  for  any 
length  of  time,  for  while  I  never  expect  to 
come  here  again  a  man  never  knows  what  he 
might  want  to  do,  and  I  do  not  care  to 
mortgage  my  future.  I  am  sorry  If  this  has 
caused  you  any  Inconvenience,  and  trust 
that  you  can  call  off  your  deal  if  you  care 
to  do  so.  My  intentions  were  good  but  the 
conditions  that  you  have  imposed  and  the 
conditions  here  make  It  Impossible  to  ac- 
cept If  you  care  to  open  a  new  office  here, 
I  will  do  all  I  can  to  help  you  and  would 
think  that  If  you  pushed  Sonnoform  as  a 
specialty  you  might  do  well.  I  failed  to 
sell  my  place  and  the  physician  failed  to 
take  the  office  as  his  apparatus  was  too 
large.    I  do  not  know  whether  my  office  will 


be  for  sale  in  the  spring  or  not  Sincerely 
yours,  L.  B.  Richardson."  This  was  follow- 
ed by  another  letter  dated  Decc>mber  16tta  as 
follows;  "Cedar  Rapids,  Iowa,  Dec.  16th. 
1909.  Dr.  E.  C.  Lynn,  Dysart,  Iowa — ^Dear 
Doctor:  After  rejecting  your  revised  offer 
the  other  day,  I  dosed  a  deal  with  another 
purchaser,  as  I  do  not  understand  that  yon 
had  any  claim  upon  me.  I  am  very  sorry  If 
this  has  caused  yon  any  trouble,  bnt  do  not 
see  wherein  I  am  to  blame,  as  I  bad  a  per- 
fect right  to  accept  or  reject  any  proposition 
named.  Sincerely  hoping  that  this  has  caos- 
ed  you  no  serious  loss,  I  remain.  Yours  truly. 
Lk  E.  Richardson."  No  earnest  money  or 
otho:  consideration  save  mutual  promises 
passed  between  the  parties,  and,  in  order 
for  plaintiff  to  recover,  he  must  show  a  con- 
tract in  writing  which  under  onr  statnte 
Imports  a  consideration.  This  he  dalnis  to 
have  done.  His  Insistence  is  that  the  let- 
ters we  have  quoted,  taken  in  connection 
with  permissible  extrinsic  testimony,  show 
a  written  contract,  for  the  breach  of  which 
defendant  is  liable  in  damages. 

[1,  2]  It  is  true,  of  course,  that  a  contract 
may  be  made  by  correspondence,  and  that 
but  for  the  statute  of  frauds  a  contract  may 
be  partly  oral  and  partly  in  writing.  Bnt 
parol  testimony  Is  inadmissible  to  complete 
or  vary  an  Insufficient  writing.  Morris  v. 
Peckham,  51  Conn.  128;  First  Church  v. 
Swanson,  100  111.  App.  39;  Braner  v.  Ocean- 
ic Co.,  178  N.  X.  339,  70  N.  B.  863.  How- 
ever, this  rule  does  not  go  so  far  as  to  re- 
ject testimony  of  the  surrounding  circum- 
stances or  facts  from  which  the  relation  nr 
the  several  writings  may  be  inferred.  Beck- 
with  V.  Talbott,  95  U.  S.  289,  24  L.  Ed.  496 ; 
Lee  V.  Butter,  167  Mass.  426,  46  N.  E.  52,  67 
Am.  St  Rep.  466.  But  this  rule  Is  practi- 
cally universal  that  the  writings  must  con- 
tain all  that  is  necessary  to  form  a  contract, 
and  that  defects  and  omissions  therein  can- 
not be  supplied  by  verbal  testimony.  Breck- 
inridge V.  Crocker,  78  Cal.  529,  21  Pac.  179: 
McEIroy  v.  Buck,  35  Mich.  434;  American 
Oak  Leather  Co.  v.  Porter,  94  Iowa,  117, 
62  N.  W.  658;  Watt  v.  Cranberry  Co.,  63 
Iowa,  730,  18  N.  W.  898. 

[3]  The  trial  court  instructed  squarely 
that  the  letters  we  have  quoted,  taken  in 
connection  with  SQme  earlier  ones,  constitut- 
ed a  contract  of  sale  covering  defendant's 
dental  business,  including  instruments,  fur- 
niture, office,  and  location,  supplies,  and  the 
good  will  of  his  business.  In  this  there  was 
manifest  error.  Not  only  the  correspond- 
ence, but  the  acts  of  the  i>arties,  shows  that 
their  minds  never  met  upon  either  the  sub- 
ject-matter or  the  price  and  terms  of  agree- 
ment They  never  progressed  any  further 
than  to  agree  upon  some  general  terms,  and 
their  letters  and  other  conduct  indicate  that 
all  they  did  by  correspondence  was  to  agree 
to  meet  to  settle  upon  terms  or  to  close  the 
matter  by  further  correspondence. 

[4]  Generally  speaking  if  the  parties  la- 
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tend  tbeir  correspondence  or  oral  negotia- 
tions as  but  steps  leading  up  to  a  binding 
contract,  no  contract  Is  made  until  tbe  final 
consummation  of  the  negotiations  tbrougb 
tbe  execution  of  tbe  formal  written  agree- 
ment. Spinney  t.  Downing,  108  Gal.  666, 
41  Pac.  797;  Weltz  v.  Ind.  Dist,  79  Iowa, 
423,  44  N.  W.  696;  Works  v.  Bristol  Co., 
170  Mass.  628,  49  N.  E.  918;  Wood  t.  Ed- 
wards, 19  Jobns.  (N.  Y.)  205;  Congdcm  v. 
Oarcy,  46  Vt  478.  In  (he  Weltz  Case,  su- 
pra, It  was  said:  "Tbe  defendant  ought 
to  have  been  permitted  to  plead  as  a  de- 
fense that  it  was  the  understanding  of  tbe 
parties  that  a  written  contract  should  be  en- 
tered into.  If  that  was  an  agreement,  sure- 
ly no  contract  existed  for  building  tbe  house, 
unless  tbe  written  instrument  had  Ijeen  exe- 
cuted. It  may  be  that  tbe  acceptance  of  the 
bid,  bad  there  been  no  statute  requiring  a 
contract  to  be  made  with  the  lowest  re- 
sponsible bidder,  would  bare  raised  an  agree- 
ment to  enter  into  a  contract  But  this  ac- 
tion is  not  upon  such  an  agreement  It  is 
on  the  contract  to  build  the  house,  which.  If 
there  was  an  agreement  that  it  should  be  re- 
duced to  writing,  was  in  fact  never  entered 
into.  See  Commissioners  v.  Brown,  32  N. 
J.  Law,  504 ;  Morrill  t.  Mining  Co.,  10  Nev. 
125;  Fredrlcks  v.  Fasnacht  30  La.  Ann. 
117;  ATendano  t.  Arthur,  30  La.  Ann.  316; 
Congdon  v.  Darcy,  46  Vt  478;  Eads  v.  City 
of  Carondelet,  42  Mo.  113;  Paige  v.  Wool- 
en Co.,  27  Vt.  485.  These  constructions  lead 
us  to  the  conclusion  that  the  district  court 
erred  In  striking  the  amended  answer,  in 
excluding  tbe  evidence  above  referred  to, 
and  in  giving  tbe  instnctlon  quoted  above." 
See,  as  further  sustaining  tbcRe  views.  Cot- 
ton V.  Life  Ins.  Co.,  115  Iowa,  729,  87  N.  W. 
675;  Baker  v.  Johnson  Co.,  37  Iowa,  186; 
Brown  v.  Finney,  63  Pa.  373;  .Clay  ▼•  Rlck- 
etts.  66  Iowa,  362,  23  N.  W.  755.  The  best 
that  can  be  said  of  appellee's  case  is  that 
it  was  a  question  of  fact  for  a  Jury  as  an- 
nounced in  Herring  v.  Insurance  Co..  123 
Iowa,  633,  90  N.  W.  130;  Nash  v.  Kreling, 
66  Pac.  262,1  and  other  like  cases.  But  this 
is  a  doubtful  proposition,  upon  which  we 
make  no  pronouncement  at  this  time.  It  is 
enough  to  say  that  tbe  trial  court  erred  in 
instructing  as  a  matter  of  law  that  the  cor- 
respondence which  passed  between  the  par- 
ties constituted  a  valid  and  enforceable  con- 
tract 

Some  complaint  is  made  of  the  instructions 
with  reference  to  the  measure  of  damages. 
One  of  them  is  faulty ;  but  the  disposition  of 
the  case  renders  It  unnecessary  that  we 
point  out  the  exact  defect 

For  the  error  pointed  out  the  judgment 
must  be,  and  it  Is,  reversed. 


<  Reported  In  full  In  the  Paciflc  Reporter;  re- 
ported as  a  memorandum  decision  wltbout  opinion 
In  123  Cal.  XTill. 


LUMBAR  v.  CTTPLIN  et  aL 
(Supreme  Court  of  Iowa.     May  9,   1911.) 

1.  iNToxicATiKO  LiquoBs  (§  260*)— Illegal 
Sales — Injunction— Defenses. 

Any  violation  of  the  statute  by  a  phar- 
macist holding  a  liquor  permit  suffices  to  sus- 
tain an  injunction,  and  it  is  no  defense  that 
such  violation  was  not  a  flagrant  one,  or  that 
defendant  has  abandoned  the  unlawlul  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  399;    Dec.  Dig.  J  260.*] 

2.  Intoxicating  Liqttobs   (|  262*)— Illegal 
Sales— Injunction— Discretion  of  Court. 

The  issuance  of  a  writ  enjoining  the  main- 
tenance of  a  liquor  nuisance  by  one  who  has 
In  good  faith  abandoned  the  business  is  in 
some  degree  a  matter  concerning  which  the 
court  may  exercise  discretion,  and  refuse  the 
writ  if  it  finds  that  in  justice  and  equity  it  is 
not  required. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  402;    Dec.  Dig.  $  2G2.*J 

Appeal  from  District  Court  Palo  Alto 
County;  A.  D.  Bailie,  Judge. 

Action  in  equity  to  enjoin  an  alleged  liq- 
uor nuisance.  On  trial  to  the  court  an 
Injunction  was  denied,  and  plaintiff  appeals. 
Affirmed. 

M.  S.  Odle,  for  appellant  Morling  &  Mor- 
llng  and  Welt  Miller,  for  appellees. 

PEIt  CURIAM.  The  defendant  is  a  drug- 
gist, and  was  formerly  the  holder  of  a  per- 
mit for  the  sale  of  Intoxicating  liquors  for 
lawful  purposes.  The  evidence  tended  to 
show  that  he  had  made  several  sales  on  de- 
fective applications,  and  had  omitted  one 
of  the  aflidavlts  required  by  the  statute  In 
making  returns  to  the  county  auditor.  There 
was  other  evidence  tending  to  show  that  one 
or  two  persons  making  purchases  of  liquors 
from  the  defendant  were  in  tbe  habit  of 
drinking  intoxicating  liquors  as  a  beverage 
and  to  excess;  but  this  fact  was  not  conced- 
ed, and  there  was  a  conflict  of  testimony 
concerning  it  It  was  further  shown  that  up- 
on the  Institution  of  this  prosecution  defend- 
ant surrendered  his  permit  for  cancellation, 
returned  his  stock  of  liquors  to  the  whole- 
sale dealer  from  whom  they  were  purchas- 
ed, and  wholly  abandoned  the  business.  The 
court,  upon  consideration  of  all  the  evi- 
dence, found  that  tbe  defendant's  abandon- 
ment of  the  business  of  dealing  in  Intoxi- 
cants was  In  good  faith,  that  the  violations 
shown  by  the  testimony  were  unintentional 
and  Inadvertent,  and  that  the  ends  of  jus- 
tice did  not  require  the  granting  of  an  in- 
junction, and  denied  the  relief  prayed  for, 
except  in  the  matter  of  costs,  which  were 
taxed  to  the  defendant 

[1]  It  is  the  contention  of  the  appellant 
that  any  violation  of  tbe  statute  by  a  permit 
holder  is  sufficient  to  sustain  an  injunction, 
and  that  it  is  not  a  defense  to  show  that 
such  violation  was  not  a  flagrant  one.  or 
that  the  pharmacist  has  abandoned  the  nn- 
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lawful  bnalneBs;  and  tUs,  we  tbink.  Is  trne 
under  tbe  repeated  decisions  of  this  court 
to  which  bar  attention  Is  called. 

[2]  It  Is  nevertheless  true  that,  in  some 
degree,  at  least,  the  Issuance  of  an  Injunc- 
tion against  one  who  has  In  good  faith  aban- 
doned t^e  business  Is  a  matter  concerning 
which  the  court  may  exercise  discretion,  and 
refuse  the  writ,  if  it  finds  that  In  Justice 
and  equity  it  is  not  required.  Redley  t. 
Orrelner,  117  Iowa,  679,  91  N.  W.  1033;  Pat- 
terson V.  Nlchol,  115  Iowa,  283,  88  N.  W. 
323;  Shear  v.  Brlnkman,  72  Iowa,  60S,  84 
N.  W.  483. 

Under  the  record  before  us,  we  cannot 
say  that  the  trial  court  abused  Its  discre- 
tion In  this  respect,  and  the  decree  appealed 
from  Is  affirmed. 


LUMBAB  T.  HUGHES. 
(Supreme  C!oort  of  Iowa.     May  9,   1911.) 

Appeal  from  District  Coort,  Palo  Alto  Coun- 
ty;  A.  D.  Bailie,  Judge. 

Action  in  equity  to  enjoin  an  alleged  liquor 
nuisance.  Trial  to  the  court  Injunction  de- 
nied.    Plaintiff  appeals.     Affirmed.    . 

M.  S.  Odle,  for  appellant  Morling  &  Mar- 
ling, for  appellee. 

PBR  GURIAIC  Tbe  record  presented  in 
this  case  brings  It  within  the  rule  of  Lumbar 
V.  Cuplin,  130  N.  W.  1099,  decided  at  the  pres- 
ent term  of  this  court:  and,  following  that 
precedent,  the  decree  of  the  district  court  is 
affirmed. 


LUMBAB  T,  BARTHALOW. 

(Supreme  Court  of  Iowa.     May  9,  1011.) 

Appeal  from  District  Court,  Palo  Alto  Coun- 
ty;  A.  D.  Bailie,  Judge. 

Action  in  equity  to  enjoin  an  alleged  liquor 
nuisance.  Trial  to  court  Injunction  denied. 
Plaintiff  appeals.     Affirmed. 

M.  S.  Odle,  for  appellant  B.  A.  Morling, 
for  appellee. 

PBB  OUBIAM.  Qlie  record  presented  in 
tills  case  brings  it  within  the  mle  of  Lumbar 
V.  Cuplin,  130  N.  W.  1099,  decided  at  the  pres- 
ent term  of  this  court:  and,  following  that 
precedent,  the  decree  of  the  district  court  is 
affirmed. 


STATE  T.  DAVIS. 

(Snpreme  Court  of  Iowa.    May  0,  1911.) 

Appeal  from  District  Court,  Woodbury  County. 
Affirmed. 

Geo.  O.  Yeaman  and  Sunivan  &  Griffin,  for 
appellant  Geo.  Cosson,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Defendant  was  convicted 
of  the  crime  of  robbery,  and  appeals. 

The  case  comes  to  us  on  a  short  transcript, 
without  argument  We  find  no  error  in  the 
record  thus  piesented,  and  the  Judgment  is  af- 
firmed. 


In  re  KUBT. 

(Supreme  Court  of  Minnesota.    April  28,  1911.) 

(SyUaitu  in  the  Court.) 

1.  Records  (§  9*)— Rkgibtbatiow  of  Tin*- 

TalAL  AVENDlfENT— DiBCBBIION    OT    COITBT. 

The  trial  court,  in  denying  a  motion  of  ap- 
plicant for  judgment  on  the  pleadings,  and  in 
permitting  defendant  to  file  an  amended  an- 
swer, acted  within  its  discretion. 

[EM.  Note. — For  other  cases,  see  Records,  Dee: 
Dig.  I  9.*] 

2.  RiCOBDB   ({  9*)— RXOIBTBATIOR  OF  TTTIXTO 

Land— PBocJKDiNaB— Neckssitt  fob  Fird- 
isoB  or  Fact  and  Conclusions  of  Law. 
In  proceedings  to  register  title  to  land  nndet 
the  Torrens  act  (Laws  1901^  c.  237),  the  court 
should  malce  findings  of  fact  and  conclusions  ot 
law,  as  in  ordinary  actions.  Owsley  y.  Johnson, 
95  Minn.  168,  103  N.  W.  903,  followed. 

[Ed.  Note.— For  other  cases,  see  Records,  Dee. 
Dig.  i  0.*] 

S.  Records.  (|  9*)— Reoistkation  of  Tttucto 
Land — Proceedings— Fazlubx  to  Find  on 
VrrAL  Question  of.  Fact. 

The  trial  court  failed  to  decide  facts  that 
were  necessary  to  support  its  conclnsions  of 
law.  Held,  that  the  conclusions  of  law  are  not 
justified  by  the  findings  of  fact,  and,  the  evi- 
dence being  conflicting,  a  new  trial  is  granted. 

[Ed.  Note. — For  other  cases,  see  Records,  Dee. 
Dig.  i  9.»] 

4.  Appkai,  and  Ebbob  (S  877*)  —  Revixw  — 

Right  to  Complain. 

A  Judgment  will  not  be  reversed  on  the  ap- 
peal of  the  prevailing  party,  on  the  ground  that 
the  court  failed  to  make  the  findings  ot  tact 
necessary  to  sustain  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tS  3560-3572;  Dec.  Dig.  ( 
877.*] 

Appeal  from  District  Court,  Ramsey  0>an* 
ty;  Grier  M.  Orr,  Judge. 

Proceedings  by  Albert  C.  Kuby  to  register 
title  to  land  against  Louis  G.  Kq&x  and  oth- 
ers, against  S.  N.  Ryder,  and  against  E.  M. 
Kuby  and  others.  From  tbe  Judgment,  ap- 
plicant and  defendants  Kuby  and  Ryder  ap- 
peal. Reversed,  and  new  trial  ordered,  on 
appeals  of  applicant  and  defendant  Knby, 
and  affirmed  on  the  appeal  of  defendant  Ry- 
der. 

Orr,  Stark  &  Collett  and  John  F.  Fltzpat- 
rick,  for  appellant  Ryder.  Wm.  Q.  White^ 
for  appellants  Kuby. 

BUNN,  J.  Defendant  Ehnll  M.  Kuby  In 
1891  owned  tbe  land  In  question.  On  July  1, 
1891,  he  executed  a  mortgage  thereon  to 
Winnie  L.  Taylor  to  secure  a  note  for  $4,000, 
due  In  three  years.  This  mortgage  was  as- 
signed to  defendant  Ryder  Jnly  10,  1891. 
July  14,  1892,  Emll  M.  Kuby  conveyed  an 
undivided  half  of  the  land  to  Albert  G.  Kn- 
by, tbe  applicant,  and  on  May  6,  1803,  con- 
veyed to  applicant  the  other  undivided  half. 
The  debt  has  never  been  paid,  and  no  Inter- 
est has  been  paid  since  1895.  Smith  ft  Tay- 
lor, real  estate  agents,  made  this  loan  for 
Ryder,  and  were  his  agents  In  St  Paal. 
They  paid  tbe  taxes  on  tbe  property  trom 
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1896  to  1908.  In  March,  1904,  tbey  leased 
tbe  property  to  defendant  Frank  Radant, 
wbo  occupied  it  as  a  woodyard,  and  contin- 
ued to  remain  In  possession  up  to  tbe  time 
of  the  triaL  In  Aogost,  1909,  Bmll  Kuby 
purchased  two  city  certificates  for  local  Im- 
proTement  assessments  upon  the  property, 
and  still  owns  such  certificates.  Applicant 
brought  this  proceeding  to  register  his  title 
to  tbe  land.  The  application  was  filed,  and 
tbe  examiner  of  titles  reported  that  the  title 
was  in  applicant  and  proper  for  registration. 
Summons  was  Issued  and  served  on  the  de- 
fendants named,  among  whom  was  Ryder, 
tbe  owner  of  tbe  mortgage. 

On  September  1,  1909,  an  answer  was  filed 
on  behalf  of  Ryder  by  F.  N.  Dlctoson,  as  his 
attorney.  In  this  answer  the  only  plea  made 
to  avoid  the  bar  of  the  statute  of  limitations 
was  that  an  extension  agreement  Iiad  been 
entered  into  between  the  owner  of  the  prop- 
erty and  Ryder.  Nothing  was  alleged  as  to 
Ryder's  being  in  possession.  When  the  case 
was  called  for  trial  on  December  13,  1909, 
counsel  for  the  applicant  moved  to  strike 
from  tbe  flies  the  answer  filed  by  Mr.  Dick- 
son, on  the  ground  that  he  had  not  been  au- 
thorized by  Ryder  to  represent  him,  and  that 
Orr,  Stark  &  CoUett  were  Ryder's  attorneys. 
Whereupon  Orr,  Stark  &  Collett  announced 
tbat  they  had  associated  Mr.  Dickson  with 
them  tn  the  case,  and,  upon  their  signing  the 
answer,  the  court  denied  the  motion.  At 
the  same  time,  Orr,  Stark  &  Collett,  with 
Mr.  Dickson,  presented  a  motion  to  file  an 
amended  answer  in  behalf  of  Ryder.  This 
proposed  answer  was  the  answer  which  was 
filed  January  31,  1909,  pursuant  to  an  order 
of  tbe  court,  and  upon  which  the  case  was 
afterwards  tried.  It  set  up  the  defense  that 
Ryder  was  a  mortgagee  in  possession.  This 
motion  was  not  heard  at  the  time;  but  it 
was  agreed  that  the  matter  should  be  taken 
up  at  the  convenience  of  counsel  at  some 
later  date,  and  the  action  itself  was  contin- 
ued to  ti>e  January  term.  On  January  18th 
counsel  for  applicant  notified  Orr,  Stark  & 
Ck>llett  that,  if  they  desired  to  file  an  amend- 
ed answer,  It  must  t>e  served  at  once.  On 
tbe  same  day  Ryder's  attorneys  served  on 
tbe  attorney  for  applicant  an  answer,  desig- 
nated in  the  record  as  "Exhibit  O."  This 
answer  alleged  that  Ryder  had  never  taken 
possession  under  his  mortgage,  but  that 
Smith  &  Taylor  took  possession  on  their  own 
belialf.  It  stated  no  defense  to  the  applica- 
tion, but  attempted  to  state  a  case  against 
Smith  &  Taylor,  asking  that  they  be  declar- 
ed owners  of  the  mortgage,  and  that  Ryder 
recover  from  them  the  amount  thereof,  with 
Interest.  On  the  same  day  Orr,  Stark  & 
Collett  and  applicant's  attorney  entered  into 
a  written  stipulation,  by  which  it  was  agreed 
that  Exhibit  G  might  be  filed  and  stand  as 
tbe  answer  of  Ryder.  This  answer  never 
was  filed.  On  January  20th  applicant's  at- 
torney served  notice  upon  Ryder's  attorneys 
of  a  motion  for  judgment  on  the  pleadings 


to  be  heard  January  29tb.  On  January  2l8t 
Ryder's  attorneys  served  on  the  attorney  for 
applicant  a  written  notice  tliat  they  declined 
to  file  Exhibit  C  as  the  answer,  and  demand- 
ed the  return  of  the  copy  thereof.  Thereaft- 
er, on  the  same  day,  applicant's  attorney 
procured  an  order  requiring  Ryder  to  show 
cause  why  Exhibit  C  should  not  stand  as 
the  answer  in  the  case,  or,  if  Ryder  elected 
to  withdraw  it,  why  he  should  not  be  ad- 
judged in  default,  and  Judgment  entered 
against  blm  accordingly.  This  order  to  show 
cause  was  heard,  and  on  January  27th  tbe 
court  filed  an  order  denying  the  application. 
On  January  28th  the  attorneys  for  Ryder 
gave  notice  of  a  motion,  to  be  heard  the 
29th  pursuant  to  an  order  to  show  cause,  to 
be  permitted  to  file  an  amended  answer  for 
Ryder,  being  the  same  answer  they  had  pre- 
pared and  had  given  notice  of  application 
to  be  allowed  to  file  on  December  13th.  This 
motion  was  heard  upon  voluminous  affida- 
vits, in  which  all  the  facts  and  the  history 
of  the  proceedings  were  set  forth  in  great 
detail,  and  was  granted  by  tbe  court  upon 
conditions,  one  of  which  was  that  Ryder 
should  pay  $25  attorney's  fees  to  applicant's 
attorney.  This  was  paid  and  retained,  and 
the  amended  answer  was  duly  filed  on  Jan- 
uary 31st.  On  the  day  the  above  motion 
was  heard,  the  court  also  heard  and  denied 
applicant's  motion  for  Judgment  on  the 
pleadings. 

Upon  the  pleadings  as  so  settled  by  the 
court,  the  case  was  tried.  The  chief,  if  not 
the  only,  question  was  as  to  whether  Ryder 
was  In  possession  of  the  premises  under  his 
mortgage,  or  whether  the  possession  was 
that  of  Smith  &  Taylor.  The  court  on  Au- 
gust 30th  filed  an  opinion  or  memorandum, 
in  which  it  was  stated  that  Chester  R,  Smith 
took  possession  of  the  property  in  1904,  but 
"whether  under  the  mortgage  or  tax  certifi- 
cates is  not  shown."  The  court  announced 
its  opinion  that  the  mortgage  was  a  valid 
lien  against  the  property,  and  that  it  was 
superior  to  the  lien  of  the  assessment  cer- 
tificates held  by  E.  M.  Kuby,  and  instructed 
applicant's  attorney  to  present  a  formal  de- 
cree in  accordance  with  the  memorandum. 
On  September  10th  the  court  denied  a  mo- 
tion of  applicant  for  Judgment  tbat  be  was 
the  owner  free  and  clear  of  the  mortgage, 
and  also  a  motion  of  E.  M.  Kuby  for  judg- 
ment that  the  liens  of  bis  assessment  cer- 
tificates were  superior  to  the  lien  of  the 
mortgage.  On  September  17th  applicant's 
motion  for  a  new  trial  was  denied.  On  the 
same  day  counsel  met  in  the  chambers  of 
the  judge,  and  the  attorney  for  the  appli- 
cant presented  a  draft  of  the  proposed  judg- 
ment. After  some  discussion  the  court  sign- 
ed the  judgment,  and  it  was  filed.  By  this 
judgment  it  is  adjudged  and  decreed  that 
the  premises  "are  in  the  possession  of  Ches- 
ter R.  Smith,  but  whether  said  possession 
Is  nnder  the  mortgage  of  defendant  S.  N. 
Ryder,  or  under  certain  tax  certificates,  Is 
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not  adjudged  or  determined  by  this  decree." 
It  was,  however,  adjudged  that  Ryder's 
mortgage  was  a  first  lien,  and  superior  to 
the  liens  of  the  assessment  certificates. 

Applicant  appealed  from  the  Judgment. 
Defendant  E.  M.  Kuby  also  appealed,  and 
later  defendant  Ryder  appealed  therefrom. 

1.  The  appeal  of  Ryder  merits  no  consider- 
ation. The  Judgment  was  in  his  favor,  and 
gave  him  everything  he  asked,  or  could  in 
any  event  be  entitled  to. 

[1]  2.  The  appeal  of  applicant  is  not  much 
more  dlfl3cult  to  dispose  of,  in  spite  of  the  nu- 
merous affidavits,  motions,  and  orders.  Coun- 
sel insists  that  he  is  entitled  to  a  reversal, 
with  instractlons  to  the  trial  court  to  enter 
Judgment  In  applicant's  favor,  free  from  the 
lien  of  the  mortgage.  This  request  is  not 
based  upon  the  merits,  but  largely,  if  not 
wholly,  upon  the  proposition  that  Exhibit  C 
was  the  answer  in  the  case,  and  that  the 
court  abused  its  discretion  in  permitting  Ry- 
der's attorneys  to  file  the  answer  upon  which 
the  case  was  tried.  We  are  of  the  opinion 
that  it  was  clearly  within  the  discretion  of 
the  trial  court  to  permit  this  answer  to  be 
filed,  and  that  it  was  no  abuse  of  that  dis- 
cretion to  make  this  order,  or  the  orders 
denying  applicant's  motions  for  Judgment  by 
default  and  for  Judgment  on  the  pleadings. 
The  effect  of  all  these  orders  was  to  permit 
Ryder  to  make  the  defense  that  he  took  pos- 
session of  the  property  under  his  mortgage, 
with  the  consent  of  the  owner,  before  the 
mortgage  was  barred  by  the  statute  of  limi- 
tations, and  to  permit  this  question  to  be 
tried.  It  was  in  furtherance  of  Justice  that 
the  court  relieved  Ryder  from  being  obliged 
to  stand  on  an  answer  that  made  no  defense. 
The  relief  was  granted  upon  liberal  condi- 
tions, and  applicant  accepted  payment  of  the 
costs  imposed.  The  entire  matter  of  the 
pleadings  was  settled,  and  we  think  properly 
settled,  by  the  trial  court. 

[3]  3.  Had  the  trial  court  made  a  finding 
on  the  vital  and  only  question  in  the  case, 
we  might  definitely  end  this  litigation.  But 
the  court  expressly  stated,  both  in  its  mem- 
orandum and  In  the  Judgment,  that  it  did 
not  find  whether  the  property  was  in  the  pos- 
session of  Ryder  under  the  mortgage,  or  in 
the  possession  of  Smith  &  Taylor  under  tax 
certificates.  This  was  really  the  only  ques- 
tion in  the  case,  and  it  was  the  duty  of  the 
court  to  decide  It  It  Is  true  that  the  court 
decides  that  the  mortgage  Is  a  valid  Hen,  but 
in  view  of  the  finding  that  the  court  does  not 
find  on  the  only  question  of  fact  that  would 
Justify  a  conclusion  on  this  point,  we  are 
wholly  unable  to  say  on  what  facts  the  court 
proceeded  in  arrivlDg  at  the  conclusion  that 
the  mortgage  was  not  barred.  It  clearly  was 
barred  unless  It  was  a  fact  that  Ryder  was 
a  mortgagee  In  possession.  We  cannot  as- 
sume that  this  was  the  fact,  when  the  trial 
court  has  expressly  failed  to  find  it  This 
omission  to  decide  the  vital  issue  of  fact  in 
the  case  makes  the  conclusions  of  law  unsup- 


ported by  the  findings  of  fact  and  therefore 
a  new  trial  is  necessary,  but  we  are  not  war- 
ranted in  ordering  Judgment  for  either  party. 
The  evidence  was  conflicting,  and  the  issue 
must  be  tried  and  decided  by  the  district 
court. 

[4]  4.  As  to  the  appeal  of  E.  M.  Kuby,  a 
difficult,  and  perhaps  a  doubtful,  question  is 
involved.  He  purchased  his  assessment  cer- 
tificates in  1909,  after  the  mortgage  became 
barred  by  the  statute  of  limitations.  If  It  is 
so  barred.  Clearly,  if  the  mortgage  is  not  a 
valid  lien,  no  question  arises  as  to  these  cer- 
tificates. But  if  It  be  found  that  the  mort- 
gagee, with  the  consent,  express  or  implied, 
of  the  owner,  took  possession  under  bis  mort- 
gage before  It  was  outlawed,  we  are  not  pre- 
pared on  the.  record  before  us  to  decide 
whether  E.  M.  Kuby,  the  mortgagor,  could 
acquire  a  tax  or  assessment  title  or  lien 
against  his  mortgagee.  Clearly  he  could  not 
until  after  the  mortgage  was  outlawed.  This 
is  because  in  the  mortgage  he  agrees  to  pay 
taxes  and  assessments,  and  he  cannot  acqnire 
a  title  or  lien  against  his  mortgagee  based 
upon  his  own  default  Allison  v.  Armstrong, 
28  Minn.  276,  9  N.  W.  806,  41  Am.  Rep.  2S1. 
But  he  could  acquire  such  a  title  or  lien 
after  the  mortgage  debt  is  paid,  or  after  fore- 
closure, or  after  the  mortgige  is  barred  by 
the  statute  of  limitations.  When  E.  M.  Kuby 
conveyed  the  mortgaged  premises  to  the  ap- 
plicant subject  to  the  mortgage,  the  land  be- 
came, as  between  the  mortgagor  and  his 
grantee,  the  primary  fund  for  the  payment  of 
the  debt  In  other  words,  the  relation  of 
principal  and  surety  was  created  between  the 
land  and  the  mortgagor.  Hence,  if  the  mort- 
gagee, with  knowledge  of  the  conveyance, 
gives  a  binding  extension  of  time  to  the 
grantee  without  the  consent  of  the  mortga- 
gor, the  latter  Is  released  to  the  extent  of  the 
value  of  the  land.  Travers  v.  Dorr,  60  Minn. 
173,  62  N.  W.  269.  Counsel  for  applicant 
argues  that  this  rule  is  applicable  here ;  that 
if  the  mortgagee  took  possession  with  the 
consent  of  the  grantee,  it  operated  aa  an 
agreement  between  them  to  extend  the  mort- 
gage; and  that  E.  M.  Kuby,  the  surety,  did 
not  consent  to  the  extension  and  was  there- 
fore released.  We  are  not  prepared  to  say 
that  the  conclusion  would  follow  that  he 
would  be  released  from  his  obligation  to  pay 
taxes  and  assessments  tmder  the  conditions 
of  the  mortgage,  even  If  there  was  a  finding, 
or  the  evidence  was  conclusive  that  he  did 
not  consent  to  the  extension ;  but  it  is  quite 
clear  that  if  he  did  consent  he  Is  not  re- 
leased. There  Is  no  finding  on  this  point 
and  the  evidence  does  not  show  conclusively 
that  E.  M.  Kuby  did  or  did  not  consent  by 
implication  to  whatever  agreement  there  was 
under  which  Smith  &  Taylor  took  possession, 
either  for  Ryder  or  for  themselves.  This 
question  must  be  tried  again,  and  findings  of 
the  material  facts  made  by  the  trial  court 

[2]  This  case  well  illustrates  the  wisdom 
of  requiring  the  court  to  make  flndlnss  of 
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fact  and  conclusions  of  law  in  title  registra- 
tion cases.  We  could  finally  dispose  of  this 
case,  had  the  trial  court  followed  the  rule 
announced  In  Owsley  t.  Johnson,  95  Minn. 
168,  103  N.  W.  903,  that,  where  Issue  is  Join* 
ed  in  proceedings  under  the  Torrens  act,  find- 
ings of  fact  and  conclusions  of  law  should  be 
made  as  In  ordinary  actions. 

Our  conclusion  is  that  there  must  l>e  a  new 
trial  of  the  Issues  as  between  applicant  and 
defendant  Ryder,  and  as  between  defendant 
K  M.  Euby  and  defendant  Ryder. 

Reversed,  and  new  trial  ordered,  on  ap- 
peals of  applicant  and  defendant  E.  M.  Kuby. 
AfBrmed,  on  appeal  of  defendant  Ryder. 


In  re  RENVILLE  COUNTY. 
STATE  V.  McGUIRB.      . 
(Supreme  Court  of  Minnesota.     May  6,  1911.) 

(Byllaiut  by  the  Court.) 

Assessment  roB  Deepening  Public  DrrcH— 
Findings  Suppobted  by  Evidence. 

In  proceedings  to  recover  of  an  owner  of 
land  the  amonnt  of  assessments  levied  for  re- 
pairing and  deepening  a  ditch,  held,  that  a 
finding  of  the  trial  court  that  the  ditch  was 
deepened  is  sustained  by  the  evidence. 

Appeal  from  District  Court,  Renville  Coun- 
ty;   G.  E.  Qvale,  Judge. 

Proceedings  by  the  State  against  John  A. 
McGuire  to  enforce  payment  of  delinquent 
taxes.  Decision  for  defendant,  and  the  State 
appeals  from  an  order  denying  a  new  trial. 
AflBimed. 

L.  D.  Barnard,  for  the  State.  O.  A.  Fos- 
nes,  for  respondent. 

BUNN,  J.  The  facts  In  this  case  are  stat- 
ed In  ihe  opinion  on  a  former  appeal.  State 
V.  McGuIre,  109  Minn.  88,  122  N.  W.  1120. 
It  was  there  held  that  section  26,  c.  230, 
I^ws  1005  (Rev.  Laws  Supp.  1009,  i  2651 — 
69),  in  so  far  as  It  authorizes  the  board  of 
county  commissioners  to  enlarge  a  previously 
constructed  ditch,  by  widening  Its  banks  or 
deepening  Its  channel.  Is  unconstitutional 
and  void,  for  the  reason  that  It  contains  no 
provision  for  notice  to  Interested  parties, 
or  otherwise  affords  them  an  opportunity  to 
be  heard.  A  new  trial  was  granted  and  had. 
The  trial  court  found  as  facts  that  the  ditch 
was  repaired,  Improved,  and  deepened  In  ac- 
cordance with  the  report  of  the  engineer  and 
the  contracts  entered  Into,  and  that  the  as- 
sessments sought  to  be  enforced  In  this  ac- 
tion were  made  to  recompense  the  county  for 
repairing  the>dltch  by  removing  the  obstruc- 
tions therefrom,  and  deepening  the  same  one 
foot  for  a  part  of  Its  length,  and  as  conclu- 
sions of  law  held  that  plaintiff  was  not  en- 
titled to  recover,  and  that  defendant  was 
entitled  to  Judgment.  A  motion  to  amend 
the  findings  was  denied,  and  plaintiff  appeal- 
ed from  an  order  denying  a  new  trial. 


The  only  question  Involved  on  this  appeal 
la  whether  the  finding  of  the  trial  court  that 
the  ditch  was  deepened  is  sustained  by  the 
evidence.  We  are  satisfied  that  It  Is,  and 
that  the  court  did  not  err  in  refusing  to 
amend  the  findings,  or  In  denying  a  new 
trial. 

Order  affirmed. 


McAWEENT  v.  JOURNAL  PRINTING  CO. 
(Supreme  Court  of  Minnesota.     May  5,  1911.) 

(8yttalu$  by  the  Court.) 

municipai.  cobporations  (§  706*)— use  of 
Stbket—  Juby  Questions  —  Neglioence  — 
contbibutoby  n'eouoknce. 

Plaintiff  was  struck  and  injured  at  a  street 
crossing  by  defendant's  team.  Held,  the  ques- 
tions of  negligence  and  contributory  negligence 
were  for  the  jury. 

[£:d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1518;  Dec.  Dig.  t 
706;*    Highways,  Cent.  Dig.  H  471-474.J 

Appeal  from  District  Court,  Hennepin 
County;    Wilbur  F.  Booth,  Judge. 

Action  by  Frances  McAweeny  against  the 
Journal  Printing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Keith,  Evans,  Thompson  &  Falrchild,  for 
appellant  Larrabee  &  Davles,  for  respond- 
ent 

LEWIS,  J.  Plaintiff,  a  lady  57  years  of 
age,  was  struck  by  appellant's  team  In  the 
city  of  Minneapolis,  and  recovered  a  verdict 
of  $5,0<X>,  which  was  reduced  by  the  trial 
court  to  ?3,000. 

Plaintiff  started  to  walk  diagonally  from 
the  northwest  comer  to  the  southeast  cor- 
ner of  the  Intersection  of  Sixth  street  and 
Sixth  avenue,  and  was  struck  by  the  team 
when  between  the  street  car  track  on  Sixth 
street  and  the  curb  on  the  south  side  of 
Sixth  street  at  a  point  near  the  east  line  of 
Sixth  avenue.  Defendant's  team  was  at- 
tached to  a  delivery  wagon,  and  was  driven 
by  a  young  man  who  was  on  his  route  to 
deliver  papers.  He  was  driving  east  on  the 
south  side  of  Sixth  street  and  admitted 
that  Just  before  he  passed  into  Sixth  avenue 
he  saw  plaintiff  at  the  northwest  comer; 
that  he  looked  up  Sixth  avenue,  in  a  south- 
erly direction,  as  soon  as  he  drove  Into  that 
avenue,  did  not  turn  around  and  look  to  the 
north  again,  and  did  not  see  plaintiff  until 
his  team  was  about  to  collide  with  her;  and 
that  the  team  was  at  a  trot  all  the  time. 
He  then  drew  up  the  horses,  and  thought 
she  would  draw  back  out  of  the  way.  On 
the  driver's  own  statement  it  was  for  the 
Jury  to  say  whether  be  was  In  the  exet- 
else  of  due  care. 

Plaintiff  testified  that  she  first  saw  the 
team  when  she  bad  Just  crossed  the  second 
track  on  her  way  diagonally  to  the  south- 
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east  comer;  that  It  was  then  about  at  the 
west  line  of  Sixth  avenue  going  east;  that 
she  saw  the  driver  look  south  up  Siztli  ave- 
nue, and  that  the  team  swerved  in  that 
direction,  but  vras  turned  back;  that  she 
went  on,  but  heard  the  noise  of  the  team 
close  to  her,  and  looked  up.  "Q.  How  near 
were  the  horses  to  you  at  that  time?  A. 
I  couldn't  move  the  next  time.  I  seen  I 
couldn't  cross,  and  I  turned,  and  I  went 
to  go  that  way,  and  to  go  this  way  and  that 
way,  and  the  horses  went  this  way  and  that 
way  on  me,  and  hit  me."  Other  witnesses 
who  saw  the  accident  stated  that,  as  the 
team  approached  her,  she  turned  back  and 
forth,  but  was  struck  down.  She  was  not 
necessarily  guilty  of  contributory  negligence 
in  not  keeping  out  of  the  way  after  first  see- 
ing the  team.  The  case  Is  very  similar  to 
Stallman  v.  Shea,  9©  Minn.  422,  109  N.  W. 
824,  and  Is  controlled  by  the  principles  there 
stated. 
Affirmed. 


QUBSNElLi:,  ▼.  GREAT  NORTHERN 

ET.  CO. 

(Supreme  Court  of  Minnesota.    May  5,  1911.) 

(Syttahiu  hy  the  Court.) 

N«w  TBiAt  (I  38*)— Ground— Review  op  Ev- 
idence. 

The  trial  court  did  not  err  in  granting  a 
new  trial  upon  the  ground  that  the  evidence 
did  not  conclusiTely^  show  that  the  plaintiff,  a 
Bwltcbman,  was  guilty  of  contributory  negli- 
gence In  getting  off  a  freight  car,  upon  the 
supposition  that  be  bad  passed  a  switch. 

[Ed.  Note.— For  other  cases,  sec  New  Trial, 
Cent.  Dig.  t  56;    Dec  Dig.  {  38.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Hascal  R.  Brill,  Judge. 

Action  by  Harry  Quesnell  against  the 
Great  Northern  Railway  Company.  From 
an  order  granting  a  new  trial  after  dismiss- 
al, defendant  appeals.    Affirmed. 

M.  L.  Countryman  and  W.  L.  Clift,  for  ap- 
pellant Samuel  A.  Anderson,  for  respond- 
ent 

LEWIS,  3.  After  about  five  months'  ex- 
perience as  a  brakeman,  operating  from  de- 
fendant's yards  at  Redland  and  Crookston, 
plaintiff  became  a  switchman  in  the  yard 
at  Redland,  and  four  days  thereafter  was 
tripped  by  a  low  switch  as  he  stepped  off 
the  ladder  of  a  freight  car  which  he  was 
riding.  The  complaint  charged  tliat  the 
defendant  was  negligent  in  maintaining  the 
switch  within  3  feet  of  the  track.  In  not 
having  it  lighted,  and  in  failing  to  warn  the 
plaintiff  of  the  close  proximity  of  the  switch 
to  the  track.  Five  low  switches  were  main- 
tained at  the  west  end  and  five  at  the  east 
end  of  the  yard,  and  all  were  located  3 
feet  from  one  of  the  lead  tracks.    All  other 


switches  were  located  firom  6^  to  6  feet 
from  the  tracks. 

Plaintiff  testified  that  he  knew  abont  the 
low  switches,  and  at  the  time  lie  dropped 
off  he  supposed  he  bad  passed  the  westerly 
low  switch  No.  1.  He  carried  a  lantern,  and 
looked  to  see  if  the  switch  was  in  the  way. 
At  the  close  of  the  case  the  trial  court  dis- 
missed the  action,  on  the  ground  that  the 
plaintiff  did  not  get  off,  relying  upon  the 
fact  that  the  switch  was  the  usual  distance 
from  the  track;  that,  having  exercised  Us 
Judgment  as  to  its  location,  he  was  bound  by 
the  result,  and  could  not  recover.  Upon  a 
reconsideration  of  the  matter,  the  court 
granted  a  new  trial,  for  the  reason  that  the 
evidence  did  not  show  conclusively  that  the 
plaintiff  knew  of  the  close  proximity  of  the 
switch,  or  was  guilty  of  contributory  neg- 
ligence;* and  that  Is  the  question  argued  by 
the  appellant  on  this  appeal. 

While  the  plaintiff  knew  about  the  low 
switches,  and  looked  to  see  if  be  had  passed 
No.  1  before  he  stepped  oSi  he  testified  that 
be  supposed  they  were  the  same  distance 
away  as  ordinary  switches.  The  cause  of 
the  accident  was  not  therefore,  necessarily 
In  misjudging  his  location  with  reference 
to  the  switch.  He  looked  before  leaping  as 
a  matter  of  precaution,  but  did  not  see  it 
Had  it  been  5%  or  6  feet  away,  he  would 
probably  not  have  come  in  contact  with  it 
To  hold  employes  engaged  in  snch  hazard- 
ous employments  responsible  in  such  cases, 
it  must  be  shown  with  reasonable  certainty 
that  all  of  the  elements  of  danger  were 
known  to  them. 

Affirmed. 


ELMER  V.  MUTUAL  S.  S.  CO. 
(Supreme  Court  of  Minnesota.     May  5,  1911.) 

(Bvlldbut  hv  *f^«  Court.) 

1.  Customs  awd  Usages  (|  18*)— Pijadiko— 
evidentiabt  facts. 

In  negligence  cases,  where  evidence  of  cus- 
tom is  admissible,  it  is  not  necessary  to  plead 
snch  custom. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  40;    Dec.  Dig.  i  1&*] 

2.  Masteb  and  Sbibvant  (|  217*)— Assciip- 
TiON  OF  Risk. 

It  conclusively  appears  from  the  evidence 
that  plaintiff,  a  watcliman  on  a  steamboat, 
knew  that  the  batches  were  open  at  nicht  and 
assumed  the  risk  of  injury  from  falling  into 
an  open  hatch. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  574-600;  Dec  Dig.  i 
217.*] 

3.  Masteb  AND  Servant  (S   185*)  —  Safe 
Place  to  Work— Details  or  Work. 

It  conclusively  appears  from  the  evidence 
that  placing  a  ladder  in  the  position  it  was  at 
the  time  of  the  accident  was  the  act  of  a 
fellow  servant  of  plaintiff,  and  not  a  breach  of 
any  duty  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  38&-421;  Dec  Di«.  { 
185.*] 
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(Additiongl  Byllahiu  ly  Editorial  Stag.) 

4.  Mastkr  and  Sbbvant  (|  217*)— Assuup- 

TioN  or  Ribs. 

Where  a  watchman  on  a  vessel,  injared  by 
tripping  over  a  ladder  and  falline  through  an 
open  hatch  al  night,  knew  that  there  were  no 
lights  on  deck,  he  assumed  the  risk  of  injuiy 
because  of  darkness. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %%  574-600;  Dec.  Dig.  % 
217.*] 

Appeal  from  District  Court,  St  Louis 
County;  Homer  B.  Dlbell,  Judge. 

Action  by  Lester  Elmer  against  the  Mu- 
tual Steamship  Company.  Verdict  for  plain- 
tiff, and  defendant  appeals  from  an  order 
denying  Its  motion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial.  Re- 
versed, and  judgment  ordered  for  defendant 

Spencer  &  Marshall,  for  appellant  John 
Jenswold,  Jr.,  for  respondent 

BUNN,  J.  On  Tuesday  morning,  June  22, 
1909,  the  steamship  F.  O.  Hartwell,  owned 
by  defendant,  arrived  at  Superior,  Wis.,  with 
a  cargo  of  soft  coal,  and  was  moored  to  a 
dock  for  the  purpose  of  discharging  her  car- 
go. The  Hartwell  is  525  feet  in  length  by 
55  feet  In  width,  and  is  provided  with  15 
hatches  In  the  deck  for  the  reception  and 
discharge  of  cargo.  Each  of  these  hatches 
extends  athwart  ship,  and  is  50  feet  long  by 
12  feet  wide.  They  are  numbered  from  1  to 
15,  beginning  at  the  forward  end  of  the 
deck.  There  is  a  distance  of  12  feet  be- 
tween each  hatch  and  the  one  next  to  it. 
In  front  of  No.  1  hatch  Is  an  iron  railing 
atiout  4  feet  high,  extending  across  the  ship 
the  entire  length  of  the  hatch.  A  similar 
railing  Is  Immediately  behind  hatch  No.  15. 
Each  hatch  was  surrounded  by  a  coaming  of 
steel  12  inches  high.  Hatch  covers  of  steel, 
14  Inch  thick,  In  sections  of  12  feet  by  6 
feet  were  provided.  They  were  arranged  on 
the  coamings  of  the  hatches,  so  that  they 
would  slide  from  the  center  to  the  sides, 
and  were  there  piled  on  top  of  each  other 
when  the  hatches  were  open.  When  so 
piled,  they  reached  to  a  height  of  2  or  2^ 
feet  above  the  deck.  There  was  a  passage- 
way between  these  piles  of  covers  and  the 
sides  of  the  ship  21,^  feet  wide.  Two  wire 
cables  running  through  standards  3  feet  high 
extended  the  entire  length  of  the  ship  on 
both  sides,  forming  a  railing  to  prevent  fall- 
ing over  the  side.  At  the  forward  end  of 
the  deck  was  the  wheelhouse  and  crew's 
quarters.  Aft  was  the  kitchen  and  engine 
room.  The  ship  was  moored  to  the  dock 
by  caoles,  two  aft  and  two  forward.  The 
coal  was  unloaded  by  hoisting  apparatus  and 
backets,  called  "clam  shells."  The  clam 
shells,  loaded  with  coal,  would  swing  over 
the  deck,  and  coal  often  fell  on  the  deck  be- 
tween the  hatches,  so  that  pieces  of  all  sizes 
covered  the  deck.  There  were  no  lights  on 
the  ship  at  night 


Plaintiff,  who  was  not  a  seaman,  but  had 
been  a  watchman  on  other  boats  in  the  Du- 
luth-Superlor  harbor  for  two  months,  on 
June  22d  reported  to  the  Hartwell  as  a  spe- 
cial policeman  or  watchman,  and  was  em- 
ployed by  defendant  as  a  special  or  extra 
watchman  to  stand  watch  with  the  ship's 
regular  watchman.  His  duties  were  to  see 
that  no  intruders  came  upon  the  boat  He 
was  on  watch  from  12  noon  to  6  p.  m.,  and 
from  12  midnight  to  6  a.  m.  He  immediately 
entered  uipon  his  duties,  and  continued  to 
perform  them  up  to  the  time  of  the  accident 
on  Saturday,  June  26th,  at  2  a.  m.  The  work 
of  unloading  did  not  begin  until  Wednesday. 
During  Tuesday  and  Tuesday  night  the 
hatches  were  closed;  but  on  Wednesday 
morning  all  the  hatch  covers  were  slid  back 
and  piled  up,  and  the  work  of  discharging 
the  cargo  was  begun.  The  hatch  covers  were 
left  open  from  this  time,  both  day  and  night 
Friday  night,  at  midnight,  plaintiff  was  call- 
ed from  his  sleeping  room  forward,  and  pro- 
ceeded aft  along  the  passageway  on  the 
side  of  the  boat  farthest  from  the  dock  to  the 
kitchen,  where  he  found  the  ship's  watch- 
man and  had  his  lunch.  He  then  seated  him- 
self In  a  chair  on  the  deck  near  the  kitchen, 
and  remained  there  until  2  o'clock,  when,  as 
he  testifies,  he  thought  he  heard  a  noise  as 
of  somebody  trying  to  board  the  ship  for- 
ward on  the  dock  or  port  side.  He  went  for- 
ward the  same  way  he  had  come  back,  by 
the  passageway  on  the  starboard  side,  and 
testifies  that,  when  he  got  to  a  point  between 
hatches  5  and  6,  he  started  across  the  deck 
In  the  space  between  those  hatches,  and 
that  when  nearly  across  he  strudc  an  ob- 
struction on  the  deck,  which  he  afterwards 
concluded  was  a  ladder,  and  went  over  head 
first  through  the  open  hatch  Into  the  hold, 
falling  some  20  feet  and  sustaining  Injuries. 

This  action  was  brought  to  recover  dam- 
ages for  the  injuries  plaintiff  so  sustained. 
The  complaint  charged  that  the  accident  was 
caused  by  defendant's  negligence  in  (1)  leav- 
ing the  hatches  uncovered;  (2)  permitting  the 
ladder  which  plaintiff  claims  to  have  struck 
to  lie  extended  on  the  deck  between  the 
hatches;  (3)  failing  to  have  lights  on  the 
boat.  The  case  was  tried  to  a  jury.  The 
court  denied  defendant's  motion  to  direct  a 
verdict,  and  submitted  the  case  to  the  jury 
on  the  question  of  whether  It  was  negligence 
for  defendant  to  permit  the  liatches  to  be 
open  at  night,  submitting  also  the  questions 
of  assumption  of  risk  and  contributory  neg- 
ligence. There  was  a  verdict  for  plaintiff, 
and  defendant  appealed  from  an  order  deny- 
ing Its  motion  for  judgment  notwithstand- 
ing the  verdict  or  for  a  new  trial. 

[1]  1.  The  evidence  tended  to  show  that  it 
was  the  custom  in  the  Duluth-Superlor  har- 
bor to  cover  hatches  at  night.  This  evidence 
was  admitted  over  defendant's  objection  that 
the  custom  was  not  pleaded,  and  its  adnils- 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  In  Dee.  Dig.  h  Am.  Dig.  Ksjr  No.  Series  A  Rep'r  Indezra 


130  N.W.— 70 


Digitized  by 


Google 


1106 


130  NORTHWESTERN  REPORTER 


(Miim 


sion  Is  assigned  as  error.  We  think  the  ob- 
jection was  not  well  taken.  Evidence  of  cus- 
tom In  negligence  cases  is  admitted,  not  on 
the  theory  that  a  breach  of  custom  is  negli- 
gence per  se,  or  observance  of  custom  neces- 
sarily conclusive  that  there  was  no  negli- 
gence. It  Is  admitted  as  evidence  of  negli- 
gence, or  of  due  care,  as  the  case  may  be, 
and  it  is  no  more  necessary  to  plead  It  than 
any  other  purely  evidentiary  facts.  The 
point  that  the  custom  was  local,  and  not 
general,  was  not  saved  by  any  proper  objec- 
tion. 

[2]  2.  In  view  of  this  evidence  of  custom, 
it  may  be  that  it  became  a  question  for  the 
jury  as  to  whether  it  was  negligence  for  de- 
fendant to  fail  to  cover  the  hatches  at  night, 
after  the  day's  work  of  discharging  cargo 
was  over.  But  we  do  not  decide  this,  as  we 
are  satisfied  that  It  appears  conclusively 
from  the  evidence  that  plaintiff  assumed  the 
risk  of  injury  by  falling  through  an  open 
hatch.  He  does  not  deny  that  he  knew  the 
hatches  were  open  at  the  time  he  left  the 
safe  passageway  to  cross  the  boat  between 
two  hatches  at  the  time  of  the  accident.  He 
says  that  he  noticed  one  pile  of  hatch  cov- 
ers piled  up  as  he  turned  from  the  passage- 
way to  cross  the  deck  just  before  the  acci- 
dent, and  that  he  did  not  look  for  or  notice 
other  plies.  He  had  never  seen  the  batches 
closed  while  he  was  on  the  boat,  after  they 
were  first  opened.  He  admits  that  he  knew 
they  were  open,  at  least  some  of  them,  all 
the  time  he  was  on  the  boat  He  testifies 
directly  to  this  knowledge,  and  the  evidence 
indicates  that  be  must  have  known.  It  was 
light  at  least  for  two  hours  before  his  morn- 
ing watch  ended,  and  he  must  have  observ- 
ed the  open  hatches  then,  and  also  after 
his  afternoon  watches  ended,  during  the 
hours  after  6  p.  m.  before  he  retired,  and 
before  it  grew  dark.  We  cannot  avoid  the 
conclusion  that  plaintiff  knew,  at  the  time 
he  left  the  safe  passageway  to  cross  the 
deck,  that  there  were  open  hatches  on  either 
side  of  him.  It  is  conclusively  shown.  It 
follows  that  plaintiff  knew  the  very  danger 
that  he  complains  of  as  constituting  the  neg- 
ligence of  defendant,  and  it  must  be  held  as 
a  matter  of  law  that  he  assumed  the  risk.  - 

The  only  question  of  negligence  submitted 
to  the  jury  was  as  to  whether  or  not  it  was 
negligence  to  fail  to  cover  the  hatches  at 
night  The  court  did  not  refer  to  the  ques- 
tion of  the  ladder,  though  that  was  a  live 
issue.  We  must  assume  that  the  case  was 
decided  by  the  jury  on  the  issues  as  submit- 
ted by  the  court  Our  conclusion  that  plain- 
tiff assumed  the  risk  of  the  open  hatches, 
therefore,  leads  to  a  new  trial  In  any  event 
and  to  an  order  for  Judgment  In  favor  of  de- 
fendant, unless  we  can  see  from  the  evidence, 
or  from  the  factb  as  they  might  be  shown  at 
another  trial,  that  there  is  an  issue  that 
could  be  submitted  to  a  Jury. 


[3]  8.  This  brings  us  to  the  Inqniiy: 
Would  it  be  a  question  for  a  Jury  to  decide 
whether  leaving  the  ladder  In  the  position 
it  was  In  at  the  time  of  the  accident  was 
negligence  on  the  part  of  defendant?  If  we 
can  say  that  there  Is  or  may  be  any  qnestion 
for  a  jury  based  on  this  feature,  we  should 
not  order  Judgment,  but  send  the  case  back 
for  a  new  trial;  but  If  It  is  clear,  from  the 
facts  presented  in  the  record  before  us,  that 
no  case  Is  made  for  a  Jury,  and  that  no  case 
can  be  made  on  a  new  trial,  it  is  our  duty 
to  end  the  litigation. 

This  ladder  was  used  during  the  daytime 
and  in  the  evenings,  until  the  crew  were  all 
aboard,  to  get  from  the  dock  to  the  deck  of 
the  ship.  It  was  about  20  feet  long  and  2 
feet  wide,  and  when  in  use  one  end  rested 
on  the  dock  and  the  other  rested  against  and 
projected  above  the  railing  on  the  deck  of 
the  boat  The  evidence  Indicates  a  custom 
for  the  watchman  to  haul  up  the  ladder  late 
each  night  and  put  it  on  the  deck;  but  It 
does  not  show  that  there  was  any  particular 
place  where  it  was  customarily  put  when 
not  in  use.  On  the  night  preceding  the  ac- 
cident, the  regular  watchman  hauled  np  the 
ladder  over  the  side,  and  laid  It  with  one  end 
resting  on  the  deck,  between  hatches  5  and 
6.  On  the  evidence  as  it  stands.  It  is  quite 
clear  that  placing  the  ladder  In  this  position 
was  the  act  of  a  fellow  servant  of  plaintiff, 
and  not  a  breach  of  the  master's  duty  to  use 
reasonable  care  to  furnish  his  servants  a 
reasonably  safe  place  in  which  to  work.  We 
cannot  hold  that  It  was  a  duty  of  the  mas- 
ter to  see  that  the  ladder  was  not  placed  on 
the  deck  after  it  was  hauled  In  at  nl^ht. 
It  was  necessary  to  leave  It  somewhere,  and 
it  seems  conclusive  that  the  selection  of  the 
place  was  a  detail  of  the  work  of  the  servant 
who  hauled  It  In. 

[4]  It  is  clear  that  plaintiff  knew  there 
were  no  lights,  and  therefore  assumed  the 
risk  of  injury  because  of  the  darkness.  In 
our  opinion  it  appears  conclnsively  that 
plaintiff  Is  not  entitled  to  recover  dama^n 
for  the  Injuries  sustained  in  this  accident. 

Order  reversed,  and  judgment  for  defend- 
ant ordered. 


SKARPMOEN  v.  CLOQUET  BOX  FAC- 
TORY. 
(Supreme  Court  of  Minnesota.    May  5,  1911.) 

f8vttalu$  fty  ike  Oourt-I 
1.  Master  and  Servant  (|  108*) — Iwjukies 

TO  Servant  —  Danqebous 'Machinest  — 

Statutes. 

The  facts  that  it  is  inconvenient,  involve* 
expense,  and  necessitates  additional  spare  to 
provide  and  use  belt  shlften  or  looae  pnllVvv, 
under  the  provisiocs  of  Rev.  Laws  190SS,  I  1M4. 
do  not  coQclusively  show  that  it  is  not  practi- 
cable to  do  80. 

[Ed.  Note. — For  other  cnsea,  we  Master  *ai 
Servant,  Dec.  Dig.  |  108.*! 
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2.  Master  and  Sebvant  (f  286*)— Injubieb 
TO  Sebvant  —  Danoebous  Machinebt  — 
Safety  Appuancb— Pbacticabilitt— Queb- 
nOKT  It>B  Jttbt. 

In  this  case,  on  the  eyidence,  held  a  qaes- 
tion  of  fact  for  the  jniy  whether  it  was  practi- 
cable for  defendant  to  provide  and  use  such  ap- 
pliances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  'Dig.  8  286.*] 

3.  Mastbb  and  Servant  (M  204,  239*)— In- 
jubieb TO  Servant— Contbibutobt  Negu- 
OENCS— Assumed  Risk. 

It  does  not  conclusively  appear  from  the 
evidence  in  this  case  that  piainti{[  was  guilty  of 
contributory  negligence  or  that  he  assumed  the 
risk. 

[Ed.  Note. — ("or  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |{  749,  750;  Dec.  Dig.  |{ 
204,  239.»] 

Appeal  from  District  Court,  Carlton  Coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  H.  Skarpnioen  against  the  CIo- 
qnet  Box  Factory.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Thomas  J.  Davis,  for  appellant  John 
Jenswold,  Jr.,  for  respondent 

BUNN,  J.  Plaintiff  was  In  the  employ  of 
defendant  In  Its  mill  at  Cloquet  from  July, 
1909,  to  November  9,  1909,  when  he  suffered 
the  injury  complained  of.  His  duties  were 
to  help  the  millwright  about  the  machinery. 
About  two  weeks  before  the  accident  he  was 
given  the  work  of  oiling  the  machinery  and 
taking  off  and  putting  on  belts  whenever 
called  upon  to  do  so  by  the  men  ivho  operat- 
ed the  saws.  The  mill  had  two  floors — the 
lower  occupied  by  shaftings,  pulleys,  and 
belts,  the  upper  by  the  saws  and  other  ma- 
chines ran  by  belts  passing  down  through 
the  floor  over  pulleys  on  drive  shafts  on 
the  lower  or  ground  floor.  One  of  these 
pulleys  on  the  lower  floor  was  a  pulley  42 
Inches  In  diameter,  having  a  6-lnch  face, 
fastened  on  a  drive  shaft  hung  at  the  right 
height  under  the  ceiling  of  the  ground  floor 
to  enable  the  pulley  to  clear  the  celling  Joists. 
On  this  pulley  ran  a  4-lnch  leather  belt, 
sewed  and  spliced  with  wire.  This  belt, 
when  In  use,  passed  around  this  pulley,  up 
through  the  celling,  and  over  a  pulley  bung 
on  the  arbor  of  a  ripsaw  machine  on  tiie  sec- 
ond floor.  Plaintiff  was  Injured  while  at- 
tempting to  put  the  belt  on  this  42-lnch  pul- 
ley on  the  ground  floor.  There  was  no  loose 
pulley  and  no  belt  shifter  provided,  and  the 
work  was  done  by  the  use  of  sticks.  The 
pulley  was  revolving  at  the  rate  of  290  revo- 
lutions per  minute.  The  top  of  It,  when  It 
was  revolving,  moved  from  north  to  south, 
so  ttiat  the  north  side  of  the  pulley,  viewing 
It  from  bottom  to  top,  went  up,  and  the  south 
side  went  down.  Plaintiff,  In  attempting 
to  put  the  belt  on,  stood  at  the  north  side 
of  the  pulley,  and  endeavored  to  slide  the 
belt  on  by  the  use  of  his  stick.  The  belt 
clipped,  the  stick  got  caught,  either  In  the 
steel  lacing  of  the  belt  or  by  the  rim  or 


spokes  of  the  pulley,  and  plaintiff  was  In- 
jured. 

This  action  was  brought  to  recover  dam- 
ages for  the  injuries  so  received.  Plaintiff 
cliarged  that  defendant  was  negligent  In  (1) 
not  providing  a  loose  pulley,  (2)  not  providing 
a  safe  place  in  which  to  work,  and  (.S)  not 
providing  a  belt  shifter.  Defendant  admit- 
ted that  there  was  no  loose  pulley  and  no 
belt  shifter  provided,  but  claimed  that  It 
was  not  practicable  to  use  either  a  loose' 
pnlley  or  belt  shifter,  and  that  plaintiff  was 
guilty  of  contributory  negligence  and  assum- 
ed the  risk.  At  the  close  of  the  evidence  the 
court  denied  defendant's  motion  to  direct 
a  verdict,  and  submitted  the  case  to  the  Jury 
on  the  question  of  whether  or  not  It  was 
practicable  to  use  a  loose  pulley  and  belt 
shifter,  and  on  the  questions  of  contributory 
negligence  and  assumption  of  risk.  Plaintiff 
had  a  verdict  Defendant  moved  for  judg- 
ment or  for  a  new  trial.  The  court  granted 
a  new  trial,  but  denied  the  motion  for  Judg- 
ment, and  defendant  appealed. 

[1]  1.  It  is  admitted  that  the  statute  (Rev. 
Laws  1905,  S  1814)  requiring  the  owner  of  a 
mill  to  furnish,  whenever  practicable,  belt 
shifters  for  the  purpose  of  throwing  on  or 
off  belts  on  pulleys,  and  to  provide  machin- 
ery whenever  practicable  with  loose  pulleys, 
is  applicable  in  this  case;  but  the  conten- 
tion of  defendant  is  that  It  was  not  negligent 
in  failing  to  furnish  belt  shifters  or  loose 
pulleys,  because  it  conclusively  appears  from 
the  evidence  that  it  was  not  practicable  to 
do  so.  To  sustain  this  contention  would 
necessitate  a  holding  that  it  is  practicable  to 
furnish  such  safeguards  only  when  It  can 
be  done  by  the  owner  with  convenience  and 
without  expense.  The  evidence  shows  that 
some  changes  would  be  needed  In  the  ar- 
rangement of  the  pulleys  and  machinery,  and 
that  some  additional  space  would  be  requir- 
ed; but  it  does  not.  In  our  opinion,  show — 
at  least,  conclusively  show — that  it  was  not 
practicable,  within  a  reasonable  Interpre- 
tation of  that  word  as  used  in  the  statute. 
[2]  It  follows  that  the  question  of  defend- 
ant's negligence  was  for  the  Jury. 

[3]  2.  Does  It  conclusively  appear  that 
plaintiff  was  negligent?  Defendant's  claim 
in  this  regard  is  based  upon  the  position 
taken  by  plaintiff  when  he  attempted  to  put 
the  belt  on  the  revolving  pulley,  ile  stood 
at  the  north  side  of  the  pulley,  with  the 
side  toward  him  moving  up.  Defendant  in- 
sists that  this  was  dangerous,  and  that  the 
proper  and  safe  place  to  stand  was  at  the 
south  side.  But  it  apt>earB  pretty  clearly 
that  there  was  barely  room  to  stand  between 
the  pulley  and  the  wall  at  the  south  side, 
and  that  plaintiff's  superior,  the  millwright, 
commonly  took  the  same  position  that  plaiur 
tiff  did  in  putting  on  the  belt  It  is  not  so 
clear  that  plaintiff  had  any  other  and  safer 
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place  to  stand,  or  that  he  knew  or  ought 
to  have  known  the  dangers  to-be  apprehend- 
ed by  doing  the  work  from  the  position  and 
In  the  way  he  attempted  to  do  It,  as  to 
make  It  conclusive  that  he  was  negligent 
or  that  he  assumed  the  risk. 

We  conclude  that  the  case  was  one  for  a 
jury  to  decide,  and  that  the  court  rightly 
denied  defendant's  motion  for  Judgment. 

Order  aflSrmed. 


CITY  OF  ST.  PAUL  v.  ST.  PAUL  CITY  RY. 

CO. 
(Supreme  Court  of  Minnesota.     May  5,  1911.) 

(Syllabitt  ly  the  Court.) 

1.  Stbeet  Railboads  (S  76*)— Regulations 
— Requibino  Sfbinklino  of  Stbkets. 

Under  the  provisions  of  section  61,  City 
Charter,  which  is  a  grant  of  power  to  make  all 
regulations  which  may  be  necessary  or  expedi- 
ent for  the  preservation  of  health  and  the  sup- 
pression of  disease,  the  common  council  of  the 
city  of  St.  Paul  have  authority  to  take  such 
reasonable  measures  as  may  be  necessary  to 
regulate  the  raising  of  dust  by  the  operation  of 
street  cars  in  the  city  streets. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  76.*] 

2.  Stbeet  Railboads  ({  76*)— Rboulations 
—  Requibino  Stbeet  Cab  Coufant  to 
Sprinkle  Streets. 

The  common  council  is  not  limited,  in  ref- 
erence to  dust  raised  in  the  operation  of  appel- 
lant's cars,  to  the  provisions  of  Ordinance  No. 
1227,  which  provides  for  the  cleaning  of  that 
part  of  the  streets  occupied  by  its  tracks. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  76.*] 

3.  Stbeet  Railboadb  (S  76*)— Regulations 
— Pbeventioh  or  Raisino  ov  Dust  bt 
Stbeet  Cabs. 

It  is  within  the  power  of  the  common 
council  to  require  the  operators  of  street  cars 
to  take  reasonable  measures  to  protect  the  pas- 
sengers from  dust  raised  by  the  cars,  without 
regard  to  the  benefits  which  may  or  may  not 
result  to  the  residents  along  the  streets. 
'  [Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  76.*] 

4.  Stbeet  Railroads  (8  76*)— Regulations 
—Requibino  Spbinklino  of  Stbeetb. 

It  Is  no  defense  to  the  enforcement  of  rea- 
sonable regulations  by  the  use  of  water  to  pre- 
vent street  cars  from  raising  dust  that  there 
might  be  created  a  monopoly  as  to  water,  that 
oil  would  be  a  more  emcient  agent,  or  that 
the  installation  and  maintenance  of  an  adequate 
sprinkling  system  would  be  expensive. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  g  76.*] 

6.  Stbeet  Railroads  (8  76*)— Regulations 
—Requiring  Sprinkling  of  Tracks. 

An  ordinance  providing  "that  each  and 
every  person,  company,  or  corporation,  operat- 
ing any  street  car  •  •  *  Imes  within  the 
ct&  of  St.  Paul,  Minnesota,  shall  water  their 
tracks  so  as  to  effectually  keep  the  dust  laid 
on  the  same  while  the  cars  are  in  operation: 
Provided,  however,  such  watering  shall  not  be 
done  when  the  temperature  is  at  or  below  the 
freezing  point"— is  not  unreasonable,  in  that  it 
requires  the  tracks  to  be  watered  during  the 
winter  season,  when  the  temperature  is  above 
the  freezing  point. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  76.*] 


Appeal  from  Municipal  Court  of  St.  Paid; 
John  W.  Flnebout,  Judge. 

The  St.  Paul  City  Railway  Company  was 
convicted  of  violating  an  ordinance  of  the 
City  of  St  Paul,  and  it  appeals.     AtHrmed. 


N.    M.    Thygeson,    for  appellant 
O'Neill,  for  respondent 


O.    H. 


LEWIS,  J.  On  the  28th  of  October,  1909. 
the  common  council  of  the  city  of  St.  Paul  ' 
passed  the  following  ordinance:  "That 
each  and  ever;f  person,  company  or  corpora-  | 
tion,  operating  any  street  car  line  or  lint^ 
within  the  city  of  St  Paul,  Minnesota,  sbaV, 
water  their  tracks  so  as  to  effectually  kee[) 
the  dust  laid  on  the  same  while  cars  are  in 
operation :  Provided,  however,  such  water- 
ing shall  not  M  done  when  the  temperature 
is  at  or  below  tha  freezing  iwlnt."  The 
penalty  for  each  offense  is  a  fine  of  $100,  or 
imprisonment  for  30  days. 

Appellant  company  was  convicted  of  vio- 
lating this  ordinance,  upon  a  complaint 
which  charged  that  it  failed  and  neglectt>d 
to  water  its  tracks  upon  Front  street  be- 
tween North  Grotto  street  and  North  Chats- 
worth  street,  on  the  26th  day  of  May,  1910. 
the  temperature  not  then  being  helow  the 
freezing  point;  appellant's  cars  then  and 
there  causing  large  volumes  of  dust  to  arise 
from  its  tracks,  and  the  watering  thereof 
being  necessary  to  effectively  keep  the  dust 
laid  thereon.  The  appeal  calls  for  a  con- 
sideration of  the  legislative  power  vested  in 
the  common  council  and  the  reasonableness 
of  the  ordinance. 

1.  Appellant  acquired  the  right  to  occupy 
the  streets  of  the  city  in  ISSO  under  Ordi- 
nance No.  1227,  which  among  other  tbiuga 
provided : 

"Sec.  9.  ;rhe  St  Paul  City  Railway  Com- 
pany shall  at  all  times  keep  so  mnch  of  the 
streets  occupied  by  said  lines  of  railway  as 
may  lie  between  the  lines  of  double  tracks, 
and  for  a  space  of  two  feet  ontside  of  the 
track  or  tracks,  cleaned  and  in  good  repair, 
and  shall  cause  the  snow  to  be  removed  so  as 
to  afford  a  safe  and  unobstructed  i>as.sage- 
way  for  sleighs  and  wagons  within  twenty- 
four  hours  of  the  snowfall  In  each  Instance, 
and  the  repairs  and  removal  of  the  snow 
shall  be  done  to  the  satisfaction  of  the  com- 
mon council,  or  such  person  or  persons  as 
may  have  the  supervision  of  the  streets  of 
the  city  of  St  Paul,  and  at  the  cost  and 
expense  of  said  company,  and  in  case  of  fail- 
ure to  comply  with  Uie  above  provlslona, 
the  city  engineer  shall  cause  such  snow  to  be 
removed  and  the  track  kept  in  repair  as 
aforesaid,  and  the  expense  thereof  shall  be 
charged  to  and  callected  from  said  St  Paal 
City  Railway  Company." 

If  we  understand  appellant's  argument  it 
Is  ttiat  Ordinance  No.  1227  la  In  the  nature 
of  a  contract  which  requires  the  company 
to  clean  that  portion  of  the  streets  occupied 
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by  its  tracks,  {>tit  not  to  sprinkle  them;  that 
the  contract  to  clean  is  only  in  conjunction 
■with  the  city,  where  the  entire  street  or 
streets  are  cleaned,  from  curb  to  curb ;  that 
there  are  21  miles  of  streets  within  the  city, 
occupied  by  appellant's  tracks,  which  the  city 
does  not  attempt  to  clean,  including  Ftont 
street,  and  therefore  there  was  no  authority 
in  the  council  to  require  the  company  to 
sprinkle  the  portion  of  the  streets  occupied 
by  it  in  such  districts.  The  evidence  was 
conclusive  that  the  only  eCtective  and  prac- 
tical way  to  rid  the  paved  streets  of  dust 
in  the  congested  parts  of  the  city  was  by 
flushing  them  completely.  It  is  also  quite 
apparent  that  it  would  be  a  heavy  burden 
on  the  city  and  of  doubtful  practicability 
to  flush  or  wash  those  streets,  paved  or  un- 
paved,  which  are  in  the  outlying  districts. 
It  does  not  follow  that,  because  it  may  be 
deemed  Impracticable  to  clean  all  of  the 
streets  occupied  by  apx)ellant's  tracks,  the 
city  does  not  have  the  power  to  take  rea- 
sonable steps  to  prevent  dust  from  being 
raised  by  the  operation  of  appellant's  cars 
In  the  sparsely  settled  or  nonresident  dis- 
tricts. 

[1,  2]  Ordinance  No.  1227  was  not  intended 
to  embrace  the  entire  subject,  and  this  leads 
to  an  inquiry  whether  the  common  council 
was  vested  with  authority  from  some  other 
source  to  legislate  upon  the  subject  Under 
the  grant  of  power  In  the  city  charter  in 
force  October  28,  1900,  the  common  council 
was  vested  with  authority  (section  61)  "to 
prevent,  prohibit,  remove  and  abate  any 
nuisance  injurious  to  the  public  health  or 
safety,  and  to  do  all  acts  and  make  all 
regulations  which  may  be  necessary  or  ex- 
pedient for  the  preservation  of  health  and 
the  suppression  of  disease.    •    •    •  •• 

According  to  the  undisputed  evidence,  and 
It  is  a  matter  of  common  knowledge,  the 
dust  and  fllth  which  accumulates  on  the 
streets  is  laden  with  disease  germs,  and, 
when  caused  to  float  through  the  air,  is  a 
menace  to  the  public  health.  The  extent  of 
the  danger  varies  according  to  the  density 
of  the  population  and  amount  of  traflSc. 
It  is  less  in  the  outlying  districts  than  in 
the  business  centers ;'  but  reasonable  regu- 
lations with  respect  to  it  are  as  clearly 
within  the  legislative  power  of  the  city  coun- 
cil as  the  regulation  of  the  smoke  nuisance 
(City  V.  Haugbro,  93  Minn.  59,  100  N.  W. 
470,  66  L,  R,  A.  441,  106  Am.  St  Rep.  427), 
dealers  in  meats  (State  v.  McMahon,  62 
Minn.  110,  64  N.  W.  92),  and  the  control  of 
scavengers  (State  v.  McMahon,  69  Minn.  265, 
72  N.  W.  79,  38  L.  R.  A.  675). 

[t]  2.  Is  the  ordinance  reasonable?  It  re- 
quires that  all  street  car  tracks  be  watered, 
so  as  to  keep  the  dust  laid  on  the  same 
while  cars  are  in  operation.  This  means  all 
of  the  tracks  of  appellant  company,  where- 
ever  situated,  within  ibe  corporate  limits; 
the  uninhabited  portion,  as  well  as  the  busi- 
ness centers  and  the  residence  districts.    The 


ordinance  makes  no  exception  as  to  time 
The  tracks  must  be  kept  watered  effectively 
day  and  night,  provided  cars  are  operated 
and  their  operation  raises  dust  No  account 
Is  taken  of  the  seasons.  It  covers  summer 
and  winter,  with  the  single  exception  that 
it  shall  not  foe  required  when  the  tempera- 
ture Is  at  or  below  the  freezing  point 

[4]  Several  objections  urged  by  appellant 
are  untenable,  and  need  not  be  noticed  at 
length.  That  the  water  board  has  a  monop- 
oly of  the  water  supply,  and  would  establish 
exorbitant  rates  if  appellant  were  forced 
to  establish  a  car  sprinkling  system,  does 
not  appear  from  the  record.  That  the  instal- 
lation and  maintenance  of  such  a  system 
would  be  expensive  Is  in  Itself  no  defense, 
since  it  does  not  appear  that  It  would  be  so 
expensive  as  to  be  prohibitive.  That  the 
use  of  oil  would  be  more  lasting  and  effective 
may  be,  and  probably  is,  true.  But  there  is 
nothing  In  the  record  to  Indicate  that  the 
.council  designated  water  arbitrarily.  If 
experience  has  shown  that  oil  Is  a  more 
effecient  and  more  economical  agent  with 
which  to  accomplish  the  desired  result,  it  Is 
to  be  supposed  that  reasonable  men  will  con- 
sent to  its  substitution  for  water  under 
proper  regulations.  However  that  may  be, 
the  ordinance  caimot  be  condemned  because 
the  ordinary  method  ot  laying  dust  with 
water  was  specified  Instead  of  oil. 

It  may  be  profitable  to  refer  to  some  of  the 
cases  on  this  subject.  In  State  v.  Canal  & 
Claiborne  Railroad  Co.,  50  La.  Ann.  1189,  24 
South.  265,  56  L.  R.  A.  287,  decided  in  ItiOS, 
the  ordinance  was  similar  to  this — with  the 
exception  of  the  proviso.  Some  of  the  rea- 
sons now  advanced  why  the  ordinance  can- 
not reasonably  be  complied  with  were  not 
discussed  in  the  opinion.  The  principal  ob- 
jections submitted  and  considered  were  that 
the  ordinance  was  unreasonable,  because  it 
discriminated  in  favor  of  other  vehicles  re- 
sponsible for  bringing  the  dust  upon  the 
streets;  that  it  was  unequal,  and  not  uni- 
form, transferred  a  public  burden  to  a  pri- 
vate person,  resulted  In  taking  private  prop- 
erty without  just  compensation  and  without 
due  process  of  law,  and  was  an  Impairment 
of  Its  contract  rights  under  the  federal  Con- 
stitution. As  we  understand  the  record, 
the  ordinance  was  violated  by  a  failure  to 
water  the  tracks  In  the  populous  part  of  the 
city  of  New  Orleans,  and  the  question  of 
unnecessary  hardship  involved  by  requiring 
all  tracks  to  be  watered  so  as  to  keep  tue 
dust  laid,  wherever  situated,  regardless  of 
time,  season,  or  amount  of  traffic,  or  num- 
ber of  residents  along  the  streets,  was  not 
considered. 

The  decision  In  City  ft  Suburban  Ry.  Co. 
V.  Mayor  of  Savannah,  77  Ga.  731,  4  Am. 
St  Rep.  106,  was  rendered  in  1886,  before 
electric  railways  were  Installed,  and  the  re- 
port of  the  case  is  meager.  The  question  of 
Its  unreasonableness,  if  enforced  in  the  un- 
inhabited portion  of  the  city,  was  not  dls- 
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cuBsed,  and  Ite  Impartiality  was  Bustalned, 
npoD  tbe  ground  that  It  was  for  the  benefit 
of  tbe  occupants  of  houses  along  the  street 
where  the  cars  were  operated.  Of  course, 
the  difficulty  to  be  encountered  In  tbe  winter 
was  not  Involved.  We  consider  the  case 
Authority,  however,  upon  the  general  propo- 
sition that  the  subject  Is  within  the  general 
police  powers  conferred  on  municipalities  to 
preserve  the  public  health  and  comfort  Dil- 
lon, Municipal  Corporations  (4th  Ed.)  $  721. 
See,  also,  State  v.  Milwaukee  Electric  Ry. 
Co.  (Wis.)  129  N.  W.  623. 

The  only  other  case  Involving  this  particu- 
lar subject,  which  we  have  discovered,  is 
the  following:  In  1896  the  district  court  of 
Delaware,  Pa.,  held  valid  an  ordinance  of 
the  city  of  Cheater  requiring  street  railways 
to  sprinkle  that  portion  of  the  street  occu- 
pied by  them.  Chester  v.  Chester  Traction 
Co.,  5  Pa.  Dlst.  R.  609.  The  decision  was 
reversed  In  the  superior  court,  and  Is  re- 
ported In  40  Wkly.  Notes  Cas.  (Pa.)  183. 
The  ordinance  required  every  railway  com- 
pany occupying  any  street  to  cause  the  same 
to  be  sprinkled  for  the  distance  of  3  feet 
6  inches  each  way  from  the  center  of  the 
tracks,  so  that  no  dust  would  be  raised  by 
a  passing  car.  It  was  held  to  be  unreason- 
able, on  the  ground  that  no  distinction  was 
made  between  summer  and  winter,  and  that 
sprinkling  a  7-foot  strip  In  the  winter  would 
amount  to  a  nuisance.  An  ordinance  may  be 
valid  when  applied  to  conditions  existing  in 
the  thickly  settled  part  of  tbe  city,  but  in- 
valid with  reference  to  the  suburban  or  seml- 
subnrban  districts.  Evlson  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  45  Minn.  370,  48  N.  W. 
6.  11  L.  R.  A.  434,  with  reference  to  the 
speed  of  trains;  Corrlgan  v.  Gage,  68  Mo. 
541,  where  it  was  held  that  the  ordinance 
requiring  the  construction  of  a  sidewalk  In 
an  uninhabited  portion  of  the  city  was  op- 
pressive and  unnecessary;  and  City  of  Shel- 
byvllle  V.  Cleveland,  etc.,  Ry.  Co.,  146  Ind. 
66,  44  N.  R  929;  Cleveland,  etc.,  Ry.  Co., 
V.  City  of  Connersville,  147  Ind.  277,  46  N. 
B.  579,  37  L.  R.  A.  175,  62  Am.  St  Rep.  418, 
with  respect  to  maintaining  lights  at  all 
hours  at  crossings,  without  regard  to  tbe 
necessity  thereof  for  the  security  of  tbe 
public. 

Front  street  runs  from  Como  avenue  to 
Chats  worth  street  and  is  about  3%  miles 
from  the  business  center  of  the  city.  There 
are  no  houses  on  one  side  and  but  few  on  the 
other  side  of  the  street.  The  city  had  not 
taken  any  steps  to  sprinkle  or  keep  tbe  dust 
laid  In  the  streets  In  that  part  of  the  city, 
and  It  was  shown  that  the  dust  raised  by 
the  car  entered  the  Interior  of  the  car  to  tbe 
great  discomfort  of  tbe  passengers. 

[3]  Although  similar  regulations  have  gen- 
erally been  sustained,  on  tbe  ground  that 
the  dust  raised  by  the  cars  was  a  menace 
to  residents  and  travelers  along  the  streets, 


we  are  of  the  opinion  that  the  ordinance  is 
not  unreasonable  In  Its  application  to  tbe 
nonresident  districts.  The  health  and  com- 
fort of  those  riding  In  the  cars  is  quite  as 
Important  as  of  those  who  reside  or  travel 
in  the  vicinity.  The  Installation  and  main- 
tenance of  apparatus  to  sprinkle  the  tracks 
In  the  uninhabited  portions  of  the  city  niay 
seem  unnecessary  and  burdensome,  especial- 
ly whore  travel  Is  light ;  but  it  lias  not  been 
made  to  appear  that  the  requirement  cannot 
be  complied  with  In  those  localities  as  ef- 
fectively for  the  benefit  of  the  passengers 
as  In  the  residence  streets.  The  extra  ex- 
pense for  water  and  the  distance  to  be  cov- 
ered may  entail  some  extra  expense;  but 
it  has  not  been  made  to  appear  that  the  bur- 
den will  be  unreasonable. 

A  majority  of  the  court  are  of  the  opinion 
that,  under  the  proviso  contained  In  section 
1,  directing  that  "such  watering  stiall  not 
be  done  when  the  temperature  Is  at  or  below 
the  freezing  point,"  the  company  are  not  re- 
quired to  put  water  on  the  streets  during 
those  periods  when,  because  of  the  prevail- 
ing or  reasonably  expected  temperature,  wa- 
ter put  on  the  streets  would  be  likely  to 
freeze  before  It  was  absorbed  or  evaporated, 
and  that  the  ordinance  can  therefore  be  com- 
plied with  by  the  company;  that  the  ordi- 
nance Is  Intended  to  require  a  practical  op- 
eration of  sprinkling  by  water  that  will  not 
result  in  the  freezing  of  the  wet  street  sur- 
face, and  the  company  cannot  be  held  to  have 
violated  the  ordinance  unless  It  fails  to  wa- 
ter the  streets  during  those  periods  when  it 
can  reasonably  be  anticipated  that  sprink- 
ling with  water  is  reasonably  and  clearly 
practicable,  without  a  resulting  frozen  con- 
dition of  the  street  surfaces,  having  refer- 
ence to  the  known  usual  range  of  temiiera- 
ture  In  this  locality ;  that  the  company  can- 
not complain  of  tbe  uncertainty  as  to  freez- 
ing, because  It  is  given  a  corresponoug  lati- 
tude in  determining  whether  water  should 
be  put  upon  the  streets;  and  that  If  the 
city  desires  to  remove  such  latitude  In  the 
obligation  placed  on  the  company,  It  must 
do  so  by  making  the  requirement  of  the  or- 
dinance more  definite. 

Affirmed. 


FREEMAN  ▼.  F.  P.  HARBAUOH  CX). 

(Supreme  Court  of  Minnesota.     May  B,  1911.) 

(Sjfllalut  by  the  Court.) 
1.  Pbincipaii   and   Aoent   (I   171*)— Rkpbk- 

SEMTATIONS  OF  AOBNT— LlABIUTT  OF  PsHf- 
CIPAI,. 

One  who  accepts  a  sale  of  property  negoti- 
ated through  the  medium  of  another  u  bound 
by  tbe  representations  made  to  accomplish  tlie 
sale. 

[Ed.  Note.— For  other  cases,  see  Printipal 
and  Agent  Cent  Dig.  H  644-^655;  Dec  Dig.  i 
171.*] 
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2.  Fbaud  (I  13*)— Fraitdulent  Repkesenta- 

TIONS— KNOWLEDOB    OF    FEBSON    MAKING  AS 

TO  AccuBACT— Effect. 

It  is  immaterial  that  the  party  making  the 
Tepresentations  has  no  actual  knowledge  as  to 
their  accuracy,  provided  .they  are  relied  on  by 
the  party  to  whom  they  are  made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  3-5;   Dec.  Dig.  S  13.»] 

3.  Fraud  (J  20*)— Fbaudui.ent  Repbesenta- 
TiONS— RioHT  TO  Rely  Thereupon. 

Where  one  investigates  fully  for  himself, 
he  cannot  claim  reliance  on  the  representation 
of  another;  but  partial  investigation  and  re- 
liance in  part  will  not  bar  an  action  for  de- 
ceit. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  i  20.»] 

4.  Fbaud  (§  59*)— Fraudulent  Representa- 
tions—Financial  Standing  of  Makers  of 
Notes— Measure  of  Damages. 

In  an  action  for  damages  for  fraudulently 
representing  the  financial  standing  of  the  mak- 
ers of  promissory  notes,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the 
notes  and  the  amount  paid  for  them;  but 
where  the  makers  of  the  notes  are  insolvent, 
and  the  value  was  measured  by  the  value  of 
the  mortgage  security,  the  amount  realized  at 
a  public  sale  of  the  property  may  be  shown, 
as  oearing  on  the  value  of  the  notes  at  the  time 
of  their  purchase. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §{  60-64;    Dec.  Dig.  i  59.*] 

Appeal  from  District  Court  Hennepin 
County;  Wilbur  F.  Booth,  Judge. 

Action  by  Herbert  G.  Freeman  against  the 
F.  P.  Harbaugh  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

J.  F.  Hllscher  and  Arthur  J.  Stobbart,  for 
appellant  George  8.  Grimes,  for  respond- 
ent 

LEWIS,  J.  Action  to  recover  damages 
for  falsely  representing  that  the  makers  of 
certain  promissory  notes  were  solvent  and 
that  the  cbattel  mortgage  securing  them 
was  a  first  lien  upon  a  tbreshlng  machine 
outfit     PlalntUf  recovered  a  verdict 

Defendant  company  was  located  at  St 
Paul,  and  bandied  the  Russell  line  of  tbresb- 
ers.  Isaac  Lee  represented  the  company  at 
Wheaton,  Minn.,  and  sold  its  machines  on 
commission.  Plaintiff  resided  at  St  Louis 
Park,  near  Minneapolis,  and  early  in  Novem- 
ber, 1905,  wrote  to  Lee,  expressing  a  desire 
to  purchase  notes  taken  In  settlement  on 
the  purchase  of  machines.  The  letter  con- 
tained this  statement:  "I  would  be  willing 
to  famish  the  cash  to  meet  your  settlements 
with  the  thresher  company,  you  turning  over 
to  me  the  thresher  notes,  or,  In  other  words, 
I  would  buy  from  you  the  thresher  paper  at 
your  contract  discount  for  cash  as  given  by 
the  thresher  company."  Lee  replied  that  he 
had  notes  amounting  to  perhaps  $5,000,  and 
offered  to  send  a  list  for  plaintiff's  investi- 
gation. Inviting  him  to  come  to  Wheaton  and 
look  tiiem  up.  Plaintiff  replied  November 
9th,  stating  that  be  could  not  go,  and  ez- 
pieesed  the  belief  that  the  matter  could  be 


arranged  by  correspondence,  and  requested  a 
full  statement  of  the  notes,  security,  address 
of  makers,  and  whether  Lee  recommended 
the  sales  proposed.  In  reply  to  this  letter 
Lee  answered,  the  18th  of  November,  In 
part  as  follows:  "In  regard  to  the  notes,  I 
could  sell  you  three  notes,  the  balance  due 
on  engine  sold  to  August  and  Ed  Graf:  One 
note  dated  July  20,  1905,  due  October  1, 
190G,  $475.00.  One  note  dated  July  20,  1905, 
due  October  1,  1907,  $475.00.  One  note  dated 
July  20,  1905,  due  October  1,  1908,  $475.00. 
He  makes  a  similar  payment  on  the  engine 
this  year.  The  notes  are  secured  on  a  Rus- 
sell engine,  which  I  sold  him  this  year.  Mr. 
Gust  Graf  has  100  acres  of  well-Improved 
land,  and  has  as  nice  a  farm  as  there  Is  in 
this  community.  The  land  Is  worth  from 
$40  to  $45  an  acre.  Mr.  Graf  owes  on  this 
land,  secured  by  mortgage  on  same,  I  think, 
about  $1,400.  nis  credit  for  anything  he 
wishes  to  buy  in  this  coraniuuity  is  good. 
If  you  wl.sh  any  bank  reference,  you  may 
write  the  State  Bank  here  at  Wheaton.  Ed 
Grsrf  Is  Gust  Grafs  son.  He  stays  at  home 
with  his  father  on  the  farm,  and  helps  run 
the  threshing  machine  In  the  fall.  He  is  a 
good,  hard-working  young  man.  These  par- 
ties live  about  11  miles  south  of  town  here, 
and  are  on  the  rural  delivery  running  out 
of  Barry,  Minnesota.  •  *  •"  Plaintiff 
answered  November  21st,  stating  that  he 
would  Investigate  the  parties,  and  inquired 
if  the  notes  had  to  be  sent  to  the  home  office 
for  Indorsement  Lee  answered  November 
2.'!d  that  the  Graf  notes  would  have  to  be 
sent  to  the  company  to  be  transferred. 
Plaintiff  wrote  Lee  December  Ist  as  follows: 
"I  am  Investigating  your  paper.  I  wrote 
your  bank  of  Wheaton  on  the  25th  ult,  but 
have  had  no  reply.  I  am  touching  them  up 
to-day.  I  think  I  will  take  the  Danielson 
and  Graf  notes.  Will  you  make  a  draft  on 
me  for  the  amonnt  with  notes  properly  In- 
dorsed to  me,  and  subject  to  examination; 
or  bow  would  you  suggest  the  transfer  be- 
ing made?"  On  December  4th  Lee  wrote 
plaintiff  that  the  Graf  notes  were  payable 
to  the  company,  and  that  be  had  Instructed 
the  company  to  transfer  the  notes  to  plain- 
tiff. December  8th  plaintiff  wrote  Lee  that 
defendant  had  phoned  that  the  deal  was  not 
understood,  and  that  Lee  had  been  written 
for  an  explanation.  Lee  answered  December 
11th,  stating  that  he  had  written  the  com- 
pauy  to  assign  the  paper  to  plaintiff  and  al- 
low him  a  discount  of  10  per  cent 

Plaintiff  testified  that  be  paid  Mr.  F.  P, 
Harbaugh,  who  represented  the  defendant 
the  sum  of  $1,282.50,  and  received  from  him 
the  Graf  notes  and  a  certified  copy  of  a 
chattel  mortgage,  dated  July  20,  1005,  ex- 
ecuted by  August  and  Edward  Graf  to  de- 
fendant to  secure  the  three  notes  In  ques- 
tion and  another  of  the  same  amount  dve 
October  1,  1905.    On  its  face  the  mortgage 
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wap  a  first  Hen  on  a  traction  engine,  a  sep- 
arator, stacker,  feeder,  and  weigher,  all 
manufactured  by  tbe  Russell  Company.  In- 
dorsed on  tbe  back  of  the  copy  was  a  state- 
ment, over  the  signature  of  the  town  clerk, 
of  date  July  24,  1905,  to  tbe  effect  that  there 
was  no  other  mortgage  covering  the  same 
property  on  file  In  bis  office.  It  was  shown 
that  August  Graf  bad  executed  a  chattel 
mortgage  to  defendant  August  12,  1904,  to 
secure  $550  upon  tbe  same  property  except 
tbe  engine.  This  mortgage  was  foreclosed 
in  tbe  fall  of  190C.  The  property  was  bid 
in  by  defendant.  FlaintUTs  mortgage  was 
foreclosed  In  July,   1907. 

[1]  1.  Plaintiff  seems  to  have  assumed  in 
his  first  letter  that  Lee  would  make  settle- 
ments with  the  company  and  turn  In  cash, 
less  his  commission,  and  that  the  purchase  of 
notes  would  be  conducted  with  Lee  personal- 
ly. He  was  advised,  however,  that  the  notes 
were  payable  to  tbe  company,  and  to  trans- 
act tbe  business  with  it.  Harbaugh  admit- 
ted that  the  company  accepted  tbe  arrange- 
ment made  by  Lee,  accepted  tbe  money,  and 
transferred  the  notes  and  tbe  mortgage.  It 
follows  that  defendant  was  bound  by  what- 
ever representations  were  made  by  Lee  to 
Induce  plaintiff  to  make  the  purchase.  De- 
fendant could  not  accept  tbe  benefit  of  his 
action  In  its  behalf,  and  repudiate  the  means 
by  which  it  was  accomplished.  Atherton  v. 
Barber,  128  N.  W.  827. 

[2]  2.  Lee's  representation  that  August 
Graf  owned  160  acres  of  fine  land,  worth  $40 
to  $45  per  acre,  subject  only  to  $1,400,  was 
material  and  important,  as  bearing  on  bis 
ability  to  pay.  It  was  made  with  tbe  Intent 
to  inspire  confidence  In  plaintiff,  for  it  was 
in  answer  to  a  request  for  Information  on 
that  point.  That  Lee  supposed  he  was  stat- 
ing the  facts,  or  had  no  actual  knowledge  on 
the  subject,  does  not  excuse  him  or  his  prin- 
cipal from  the  result.  If  the  plaintiff  relied 
on  his  representation.  The  rule  is  stated  in 
Humphrey  v.  Merrlam,  32  Minn.  197,  20  N. 
W.  138.  An  unqualified  afllrmatlon  amounts 
to  an  affirmation  as  of  one's  own  knowledge. 
Bullitt  v.  Farrar,  42  Minn.  8,  43  N.  W.  5B6, 
6  Ia  R.  A.  149,  18  Am.  St.  Rep.  485;  Knap- 
pen  V.  Freeman,  47  Minn.  401,  50  N.  W.  533. 
Tbe  evidence  was  sufficient  to  sustain  a  hold- 
ing that  August  Graf  did  not  own  any  land 
outside  of  his  homestead  when  Lee  wrote  the 
letter,  and  the  evidence  Is  sufficient  that 
plaintiff  was  given  to  understand  that  the 
mortgage  assigned  to  him  was  a  first  lien. 

[3]  3.  That  plaintiff  relied  on  these  repre- 
sentations is  fully  supported  by  the  evidence. 
He  may  have  made  some  additional  in- 
quiries :  but  tbe  record  does  not  Justify  the 
claim  that  he  assumed  tbe  responsibility  of 
Investigating  Graf's  responsibility  and  did 
not  rely  upon  the  representations  of  Lee  and 
Harbaugh. 


[4]  4.  On  the  question  of  damages  tbe 
court  Instructed  the  Jury  that  the  real  In- 
quiry was,  not  what  the  plaintiff  realized 
from  the  sale,  but  what  was  tbe  value  of 
the  notes  December  19,  1905.  "When  yoa 
have  determined  this  value  as  of  Decemt>er 
19,  1905,  subtract  this  sum  from  $1,282.50. 
and  the  remainder  will  be  the  damages  to 
which  tbe  plaintiff  is  entitled."  As  bear- 
ing on  the  value  of  the  notes  as  of  December 
19,  1905,  the  court  stated  that  it  was  prop- 
er to  consider  all  of  the  circumstances  In  tbe 
case,  the  solvency  or  Insolvency  of  the  mak- 
ers, the  value  of  the  property,  what  was 
realized  from  its  sale,  and  the  efforts  made 
by  plaintiff  to  collect  tbe  notes.  The  value 
of  the  notes  depended  on  the  financial  re- 
sponsibility of  the  makers  and  the  value  of 
the  security.  The  mortgage  was  foreclosed 
immediately  after  the  second  note  came  due 
In  1907,  and  no  question  was  raised  as  to 
the  validity  and  good  faith  of  plaintiff  In 
making  the  sale.  The  amount  due  on  the 
notes  was  reduced  by  tbe  net  amount  realiz- 
ed by  the  sale.  They  were  worthless  In  all 
other  respects,  and  while  the  amount  realiz- 
ed at  the  sale  did  not  In  Itself  furnish  suf- 
ficient evidence  of  their  value  in  Decemtier, 
1905,  it  was  a  proper  item  to  take  Into  con- 
sideration. It  will  not  be  presumed  that  the 
Jury  estimated  the  value  of  tbe  security  ns 
of  December,  1905,  alone  by  what  was  realis- 
ed at  the  sale. 

Affirmed. 


O.  W.  KERR  CO.  V.  NYGREN. 
(Supreme  Court  of  Minnesota.     May  5,  Idll.) 

(Bptlabitt  ly  the  Court.) 

1.  Speciftc  Performance  ($  66*)— REMEnrea 
OF  Vendor — Breach  of  Executory  Con- 
tract TO  PcRCRASK  Land. 

The  vendor  in  an  executory  contract  for 
the  sale  of  r«>al  property  may  maintain  an  ac- 
tion for  specific  performance,  and  is  not  limitpd 
to  an  action  for  damages  for  a  breach  by  the 
vendee,  or  to  an  equitable  proceeding  to  fore- 
close tbe  vendor's  lien  for  the  purchase  price 
of  the  property. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  197;    Dec.  Dig.  |  66.*] 

2.  Specific  Performance  (J  103*)— Juris- 
diction—Executory  Contract  for  Sale 
of  Land— Action  by  Vendor. 

In  an  action  by  the  vendor  for  spedfie 
performance  of  such  a  contract,  it  is  imma- 
terial that  the  land  is  located  in  a  foreign  state 
or  country.  The  rule  is  different  where  the  ac- 
tion is  by  the  vendee,  and  a  transfer  of  title 
is  effected  by  decree  of  court. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  321;  Dec.  Dig.  |  103.*] 

3.  Specific  Performance  (|  114*)— Breach 
OF  Contract  by  Purchaser— Sufficiency 
of  Complaint. 

Complaint  held  to  state  a  cause  of  action. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  114.*] 


*For  other  caiea  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Ind«ut 
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(Additional  SyUabtu  by  Editorial  Btaff.) 
4.  Evidence    (|    37*)  —  Judicial    Notice  — 
Laws  op  Canada. 

The  court  will  not  take  judicial  notice  of 
the  law  of  Canada. 

[Ed.  Note.— For  other  cases,  see  Eridence, 
Cent.  Dig.  i  62;   Dec  Dig.  f  37.*] 

Appeal  from  District  Court,  Wabasha  Coun- 
ty ;   Arthur  H.  Snow,  Judge. 

Action  by  the  O.  W.  Kerr  Company  against 
Carl  Sigfred  Nygren.  From  an  order  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ant appeals.    Aflarmed. 

Jas.  A.  Carley  and  Brown,  Abbott  &  Som- 
sen,  for  appellant.  Koon,  Whelan  &  Hemp- 
stead, for  respondent. 

BROWN,  J.  Appeal  from  an  order  over- 
ruling defendant's  general  demurrer  to  plaln- 
tilTs  complaint. 

[3]  It  appears  from  the  complaint  that  both 
parties  to  the  action  are  residents  of  and 
domiciled  In  this  state,  and  were  such  at  all 
times  mentioned  therein.  Plaintiff  was  the 
owner,  in  December,  1909,  of  certain  real 
property  situated  and  being  In  the  province 
of  Alberta,  Canada,  consisting  of  160  acres. 
On  December  4th  of  the  month  and  year 
stated  the  parties  entered  Into  a  contract  by 
the  terms  of  which  plaintiff  agreed  to  sell 
and  convey  the  property  to  defendant,  and 
defendant  agreed  to  buy  the  same  at  $18  per 
acre.  By  the  terms  of  the  agreement,  accord- 
ing to  the  allegations  of  the  complaint,  the 
transaction  was  to  be  dosed  "as  soon  as 
possible."  Within  the  time  so  provided,  plain- 
tiff executed  and  tendered  to  defendant  a 
transfer  of  the  land,  and  demanded  payment 
of  the  purchase  price,  which  defendant  re- 
fused. The  complaint  further  alleges  that 
plaintiff  fully  performed  all  the  terms  of 
the  contract  and  now  stands  ready  to  com- 
plete the  transaction,  and  that  defendant  re- 
fuses performance  on  his  part.  The  prayer 
for  relief  is  for  the  specific  performance  of 
the  contract,  that  the  defendant  be  required 
by  decree  of  the  court  to  accept  the  convey- 
ance of  the  property,  and  make  payment  of 
the  purchase  price  thereof. 

It  is  insisted  by  defendant  in  support  of 
the  demurrer:  (1)  That  the  facts  stated  tn 
the  complaint  do  not  constitute  a  cause 
of  action;  and  (2)  that  the  court  has  no 
Jurisdiction  of  the  subject-matter  of  the 
action.  Counsel  assume,  as  we  understand 
their  argument  as  contained  in  the  brief, 
that  under  the  rule  stated  in  Freeman  t. 
Paulson,  107  Minn.  64,  119  N.  W.  651,  131 
Am.  St  Rep.  438,  the  remedy  of  specific  per- 
formance Is  not  available  to  the  vendor  in 
an  executory  contract  for  the  sale  of  land ; 
bis  remedy  being  an  action  for  damages  for 
the  vendee's  breach  of  the  contract  or  the 
enforcement  of  the  vendor's  equitable  lien, 


essential    to   which   is   jurisdiction   of   the- 
land,  as  well  as  of  the  parties. 

[1]  1.  There  can  be  no  question  under  the 
authorities  that  specific  performance  of  such 
a  contract  may  be  awarded  at  the  suit  of  the- 
vendor,  and  Freeman  v.  Paulson  should  not 
be  construed  as  holding  to  the  contrary.  In 
fact  the  vendor  has  an  election  of  several 
remedies.  He  may  sue  for  damages  for  a 
breach  by  the  vendee,  foreclose  his  equitable 
lien,  or,  by  tendering  a  proper  conveyance, 
have  specific  performance;  that  Is,  a  Judg- 
ment for  the  recovery  of  the  purchase  price. 
See  concurring  opinion  of  the  Chief  Justice 
in  Freeman  v.  Paulson,  supra;  6  Pom.  Bq. 
Jur.  (1905  Ed.)  745;  26  Am.  &  Eng.  Ency. 
Law,  106;  Williams  y.  Langevin,  40  Minn. 
180.  41  N.  W.  936;  Fairchild  v.  Marshall, 
42  Minn.  14,  43  N.  W.  563;  Abbott  v.  Molde- 
stad,  74  Minn,  293,  77  N.  W.  227,  73  Am.  St 
Rep.  348. 

[4]  The  complaint  in  the  action  at  bar 
sufficiently  alleges  a  tender  of  a  deed  of  the 
property,  and  a  continuing  readiness  to  de- 
liver the  same  to  defendant.  Whether  the 
tendered  deed  be  sufficient  un^er  the  laws 
of  Canada,  to  transfer  title  to  defendant  will 
depend  upon  the  law  of  that  country.  The 
court  will  not  take  Judicial  notice  thereof, 
and  It  Is  incumbent  upon  plaintiff  to  prove 
the  same  upon  the  trial.  The  law  of  that 
country  upon  the  subject  is  not  an  element  of 
the  contract,  and  It  was  not  necessary  that  It 
be  pleaded  In  the  complaint.  It  Is  a  matter 
of  evidence  to  be  submitted  at  the  trial. 

[2]  2.  The  further  contention,  that  the 
court  has  no  Jurisdiction  of  the  subject-mat- 
ter of  the  action,  because  the  land  is  located 
in  Canada,  Is  not  well  taken.  It  is  not  nec- 
essary, in  an  action  by  the  vendor  for  specific 
performance,  that  the  land,  the  subject-mat- 
ter of  the  contract  sought  to  be  enforced,  be 
within  the  jurisdiction  of  the  court,  though 
the  rule  is  different  where  the  vendee  seeks 
performance  by  decree  of  court  In  such  a 
case  the  court  cannot  decree  a  transfer  of  the 
title  of  land  beyond  its  Jurisdiction ;  but 
where  the  vendor  brings  the  action,  the 
whereabouts  of  the  land  Is  immaterial.  The 
action  Is  personal,  and  operates  upon  the  per- 
son of  defendant.  The  court  requires  a  de- 
livery to  him  of  a  valid  conveyance  of  the 
land,  and  decrees  that  he  thereupon  pay  the 
purchase  price.  36  Cyc.  771  et  seq.,  and 
cases  cited;  26  Am.  &  Eng.  Ency.  Law,  132; 
Fall  V.  Eastln,  215  U.  S.  1,  30  Sup.  Ct  3,  54 
L.  Ed.  65,  23  L.  R.  A.  (N.  S.)  924;  Garden 
City  Co.  V.  Miller,  157  III.  225,  41  N.  E.  753; 
Potter  V.  HoUlster,  45  N.  J.  Eq.  508,  18  Atl. 
204;  Walsh  V.  Selover  Bates  &  Co.,  109 
Minn.  136,  123  N.  W.  291 ;  Hawkins  v.  Ire- 
land, 64  Minn.  339,  67  N.  W.  73,  58  Am.  St 
Rep.  634. 

Order  affirmed. 
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O.  W.  KEItR  CO.  T.  NXGREN. 

(Sapreme  Court  of  Minnesota.    May  5,  1911.) 

Appeal  from  District  Court,  Wabasha  Coun- 
ty;   Arthur  H.  Snow,  Judge. 

Action  b7  the  O.  W.  Kerr  Company  a^inst 
Charles  John  Nygren.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Jas.  A.  Carley  and  Brown,  Abbott  &  Som- 
sen,  for  appellant.  Koon,  Whelan  &  Hemp- 
stead, for  respondent. 

PER  CURIAM.  The  questions  involved  in 
this  case  are  the  game  as  those  in  the  fore- 
going case  of  Kerr  Co.  v.  Nygren  (No.  TO)  130 
N.  W.  1112,  filed  herewith,  and  the  order  ap- 
pealed firom  is  affirmed. 


MBADB  V.  DETROIT,  J.  &  C.  RY. 
(Supreme  Court  of  Michigan.     May  8,  1911.) 

1.  Evidence  (§  317*)— Heabsat. 

Plaintiff,  a  street  car  conductor,  sued  for 
injuries  in  a  collision  with  another  car,  claimed 
to  have  resulted  from  the  train  dispatcher's 
negligence  in  directing  plaintiff  to  run  to  S, 
switch,  without  directing  the  other  conductor 
to  hold  his  car  there.  It  appeared  that  train 
orders  were  given  by  telephone;  the  conductor 
and  the  motorman  going  into  the  telephone 
booth  to  receive  the  order,  and  the  conductor 
repeating  it  back  verbatim,  so  the  motorman 
could  hear  it.  A  witness  who  sat  al>out  four 
feet  from  the  telephone  booth  when  plaintiff 
and  his  conductor  entered  it  to  receive  the  dis- 
patcher's "meet"  orders,  about  half  an  hour  be- 
fore the  collision,  was  permitted  to  testify  that 
she  heard  plaintiff  repeat  back  to  the  dispatch- 
er, "Meet  at  S."  Held,  in  view  of  the  system 
adopted  for  transmitting  train  orders,  that  all 
persons,  including  the  employes  who  witnessed 
the  transaction,  could  testify  thereto  as  a  part 
of  the  transaction,  and  the  testimony  of  such 
witness  was  properly  admitted,  not  being  hear- 
say. 

[Ed..  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1174^1192;    Dec.  Dig.  {  317.*] 

2.  Appeal   and   Erbob   (§   500*)— Objection 
Below — Impbopeb  Aboument. 

Alleged  improper  argument  will  not  be  con- 
sidered on  appeal,  where  the  record  does  not 
show  that  the  objection  below  on  that  ground 
was  passed  upon  by  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2295-2298;  Dec.  Dig.  S 
600.»] 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty;   Edward  D.  Kinne,  Judge. 

Action  by  George  H.  Meade  against  the 
Detroit,  Jackson  &  Chicago  Railway.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  HOOKER,  MOORE,  Mc- 
ALVAY,  BROOKE,  and  BLAIR,  JJ. 

M.  J.  Carauaugh  and  George  J.  Burke  (Cor- 
liss, Leete  &  Josyln,  of  counsel),  for  appel- 
lant. John  P.  Kirk  and  Arthur  Brown,  for 
appellee. 

McALVAT,  J.  This  is  a  personal  injury 
case  in  which  plaintiff  recovered  a  judgment 
against  defendant  upon  the  verdict  of  a 
jury. 

The  statement  of  facts  and  claims  of  the 


parties  presented  in  appdiant's  brief  is  as 
follows : 

"Claim  of  plaintiff  may  be  briefly  stated  as 
follows:  That  on  the  28th  day  of  April. 
1908,  the  defendant  was  operating  a  line  of 
Interurban  cars  east  and  west  from  tlie  citj 
of  Detroit  to  the  city  of  Jackson,  over  Its 
line  of  railway,  passing  through  the  cities 
of  Wayne,  Ypsilanti,  and  Ann  Arbor;  that 
on  said  line  of  railway,  about  two  miles  east 
of  Tpsilanti,  was  located  a  switch  known  as 
Harris,  and  about  a  mile  and  a  half  east  of 
Harris  switch  a  switch  known  as  Bnrrell, 
and  about  a  mile  east  of  Burrell  a  switch 
known  as  Smith,  at  which  said  switches  its 
cars  going  east  passed  those  going  west; 
that  on  said  day  the.  plaintiff,  George  II. 
Meade,  was  in  the  employ  of  the  defendant 
as  conductor  on  one  of  its  said  interurban 
cars  known  as  No.  103,  and  was  running  the 
same  over  its  said  line  from  said  city  of  Jack- 
son to  said  city  of  Detroit;  that  said  line 
of  railway  consisted  of  a  single  track ;  that 
on  said  day  one  L.  A.  Harrington  was  in 
the  employ  of  the  defendant  as  its  train  dis- 
patcher, located  at  Tpsilanti,  and  as  such 
directed  the  movement  of  such  cars  as  were 
not  running  upon  scheduled  time;  that  on 
said  day  one  George  Cullom  was  in  the  em- 
ploy of  defendant  as  conductor  of  one  of  its 
cars,  known  as  No.  44,  and  was  engaged  in 
running  the  same  from  Detroit  west  to  Jack- 
son ;  that  one  Isa  Fay  was  in  the  employ  of 
defendant  as  a  motorman  of  said  car  103 
under  charge  of  plaintiff,  and  one  George 
Wingrove  was  in  the  employ  of  defendant  as 
motorman  of  said  car  No.  44,  In  charge  of 
said  Cullom;  that  between  said  switoh 
known  as  Burrell's  switch  and  said  switch 
known  as  Smith's  switch  a  bead-on  colli- 
sion took'  place  Iwtween  said  car  No.  103  go- 
ing east,  in  charge  of  said  plaintiff,  and  said 
car  No.  44  going  west,  in  charge  of  said 
Cullom ;  that  as  a  result  of  said  'collision 
said  plaintiff  was  Injured;  that  the  cause 
of  said  collision  was  the  negligence  of  said 
Harrington,  said  train  dispatcher  of  defend- 
ant in  directing  said  plaintiff  to  ran  his  car 
from  Tpsilanti  to  said  Smith's  switch,  and 
omitting  to  direct  said  Cullom  to  hold  his 
said  car  at  said  Smith's  switch  until  plain- 
tiff's car  had  passed  said  switch. 

"The  claim  of  defendant  may  be  briefly 
stated  as  follows:  That  said  Harrington 
did  not  direct  plaintiff  to  run  hia  car  to 
Smith's  switch;  but,  on  the  contrary,  can- 
tioned  plaintiff  at  Ypsilanti  to  remember 
said  car  No.  44  at  Harris'  switcli,  and  di- 
rected him  when  be  reached  the  latter  place 
to  call  up  the  dispatcher  for  further  orders; 
that  plaintiff's  injury  was  due  to  the  neg- 
ligence of  himself,  or  that  of  his  fellow  aerr- 
ants,  Cullom,  Wingrove,  or  Fay." 

Plaintiff  accepts  these  statements,  with  the 
addition  that  train  No.  103  was  known  as 
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a  llmiteci,  wblle  train  No.  44  was  known  as 
a  local,  and  tbat  motorman  Fay  is  sometimes 
called  Pretchett  In  the  record.  This  acci- 
dent occurred  east  from  Ypsilantl,  at  which 
place  plaintiff  reported,  and  a  running  order 
was  given  to  him.  The  dispute  in  the  case 
between  plaintiff  and  defendant  is  whether 
the  order  actually  giveu  was  to  meet  No. 
44  at  Harris  switch,  as  the  train  dispatcher 
claims,  or,  as  plaintiff  claims,  at  Smith's 
switch,  some  miles  further  east.  A  new 
train  schedule  had  gone  into  effect  on  the 
day  of  the  accident. 

[1]  The  errors  assigned  and  relied  upon 
relate,  first,  to  the  admission  of  the  testi- 
mony of  Mrs.  Bassett,  a  witness  for  plain- 
tiff, who  was  allowed  to  testify  as  to  what 
she  heard  on  the  day  in  question,  when 
plaintiff  and  Fay,  the  motorman,  were  in  the 
telephone  booth,  reporting  and  receiving  or- 
ders from  the  train  dispatcher.  The  tele- 
phone used  by  the  railway  company  was  in 
a  booth  separated  from  her  place  of  business 
by  a  board  partition.  Her  testimony  was 
that  she  saw  this  car  come  in  on  that  day 
from  the  west,  and  saw  the  plaintiff  and 
the  motorman  go  to  the  booth.  She  was  sit- 
ting about  four  feet  from  the  booth  and 
beard  what  was  said.  She  testified  that  it 
was  the  custom  of  the  conductors  to  always 
repeat  bacic  the  orders  tbat  were  given,  so 
that  the  motormen  could  hear.  She  was 
aslied  to  state  what  she  heard  plaintiff  say 
over  the  telephone  relative  to  his  orders,  and 
defendant  objected  to  any  such  testimony  as 
incompetent  and  hearsay.  The  court  over- 
ruled the  objection  and  witness  testified : 
"Meet  at  Smith's."  This  was  all  that  she 
remembered.  She  heard  of  the  accident  not 
more  than  half  an  hour  after  plaintiff  was 
in  the  booth. 

There  is  no  dispute  between  the  parties  as 
to  the  method  of  giving  train  orders  by  tele- 
phone. Mr.  Harrington,  the  train  dispatch- 
er, described  in  detail  how  orders  were  given 
by  him  to  conductors  and  repeated  back  to 
him,  and  that  they  were  written  down  by 
his  assistants,  in  his  presence,  just  as  he 
gave  them.  This  witness  was  not  undertak- 
ing to  testify  as  to  a  statement  made  by  Har- 
rington, the  train  dispatcher,  to  the  plaintiff. 
She  was  testifying  as  to  what  plaintiff  said 
while  in  the  telephone  booth.  That  a  con- 
versation between  plaintiff  and  the  officer  of 
defendant  was  bad  at  the  time  and  place  is 
undisputed.  Mr.  Harrington  gave  an  order 
to  plaintiff  which,  according  to  rule,  was  re- 
peated back  to  bim  by  plaintiff,  and  then 
Harrington  called  "correct,"  which  was  re- 
peated by  plaintiff. 

Defendant  had  provided  a  method  of  giv- 
ing orders  by  telephone  and  with  witnesses 
at  each  end  of  the  line  to  verify  such  orders. 
The  scheme  of  such  operations  of  trains 
would  miscarry,  If  the  safeguarding  by  wit- 


nesses were  eliminated.  This  was  the  theory 
of  the  defendant  The  train  dispatcher  and 
his  assistants  were  sworn  to  sustain  the  de- 
fendant's contention  as  to  the  order  given. 
Both  assistants  testified  what  was  said  by 
bim  over  the  wire  to  plaintiff.  It  cannot.be 
contended  that  the  motorman,  Fay,  could 
not  have  testified.  The  system  adopted  had 
made  these  parties  all  witnesses  to  the  trans- 
action, and  their  testimony  is  admissible, 
not  as  to  declarations  made  by  the  parties 
as  part  of  the  res  gestte,  but  necessarily  as 
part  of  the  transaction  itself.  We  know  of 
no  rule  of  evidence  which  would  make  the 
assistants  and  the  motorman  competent  to 
testify  and  exclude  others  who  had  also 
heard  one  end  of  the  conversation.  This 
testimony  was  not  hearsay  and  was  admis- 
sible. 

[2]  The  defendant  further  assigns  error 
based  uipon  Improper  argument  by  counsel 
for  plaintiff  to  the  jury.  The  record  does 
not  show  that  the  matter  was  cnlied  to  the 
attention  of  the  court  and  tbat  it  was  passed 
upon.  It  Is  the  duty  of  counsel  to  make 
such  a  record  as  will  show  that  the  objec- 
tion made  to  arguments  of  counsel  was 
passed  upon  by  the  court 

The  judgment  of  the  drcnit  court  is  af- 
firmed. 


HINKLET  V.  WABASH  B.  CO. 
(Supreme  Court  of  Michigan.     May  8,  1911.) 

On  motion  for  rehearing.  Motion  over- 
ruled. 

For  former  opinion,  see  162  Mich.  546, 127 
N.  W.  668. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  MOORE,  McALVAY,  BROOKE, 
and  BIiAIR,  JJ. 

MOORE,  J.  A  decision  was  rendered  In 
this  case  in  September  last  The  opinion  is 
found  In  162  Mich.  546,  127  N.  W.  668.  Later 
a  reargument  was  ordered.  We  have  again 
considered  the  case,  and  still  think  the  judg- 
ment should  be  affirmed,  for  the  reasons 
stated  in  the  opinion  to  which  reference  has 
been  made. 

Judgment  is  affirmed. 


DOWNING  V.  HILL. 
(Supreme  Court  of  Michigan.     May  8,  1911.) 

MORTOAQES    (§    316*)— CANC15I.I.ATI0N    OF   DlS- 

CHABOE— WBONorni,  Act  of  Complainant. 
An  officer  of  a  fraternal  society,  who 
wrongfully  loaned  funds  of  the  society  to  a  third 
person,  obtaining  a  mortgage  in  bis  own  name 
as  security  therefor,  will  not  be  denied  relief 
in  equity,  to  protect  the  mortgage  and  secure 
the  cancellation  of  a  discharge  obtained  by  the 
third  person's  fraud,  as  against  the  objection 
of  the  third  person. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  316.*] 
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Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty, In  Chancery;  Eugene  F.  Law,  Judge. 

Suit  by  Amy  A.  Downing  against  Ger-' 
trude  F.  Hill.  From  a  decree  for  complain- 
ant, defendant  appeals.    AfBrmed. 

Argued  before  BIRD,  HOOKER,  McAL- 
VAY,  MOORE,  and  BROOKE,  JJ. 

Moore  &  Wilson,  for  appellant  W.  Ik 
Jenks,  for  appellee. 

HOOKER,  J.  The  complainant's  bill  was 
filed  to  obtain  a  decree  setting  aside  the  dis- 
charge of  two  mortgages  obtained  by  fraud. 
Two  defenses  were  Interposed,  one  of  fact 
and  one  of  law. 

Complainant  claimed  that  the  mortgages 
were  given  to  secure  money  previously  loaned 
by  her  to  the  defendant  and  that  she  discharg- 
ed them  upon  defendant's  request  and  prom- 
ise that  she  would  execute  a  new  mortgage 
to  a  bank,  and  thereby  would  obtain  the 
money  and  pay  her  obligation  to  the  com- 
plainant This  she  afterwards  omitted  do- 
ing, and,  when  asked  about  It,  denied  that 
she  was  Indebted  to  the  complainant  De- 
fendant claims  tliat  she  did  not  owe  the  com- 
plainant, and  that  the  mortgages  were  giv- 
en to  complainant  to  enable  her  to  obtain 
money  to  settle  her  account  as  secretary  of 
the  "Ladies  Auxiliary  to  the  Brotherhood  of 
Railway  Trainmen,"  which  account  was  In 
arrears,  and  for  which,  defendant  claims, 
complainant  was,  or  was  likely  to  be,  charg- 
ed with  embezzlement  She  testified  that, 
after  ascertaining  that  complainant  had 
caused  the  mortgages  to  be  recorded,  she 
secured  their  discharge,  and  admits  that  she 
afterwards  refused  to  aid  her  further. 

It  seems  to  be  conceded  that  the  loans,  if 
made,  were  in  small  sums,  and  were  made 
as  a  matter  of  accommodation  between 
friends,  and  that  the  money  was  taken  from 
the  society  funds.  We  do  not  find  that  de- 
fendant knew  this,  and  nothing  indicates  an 
Intent  on  the  part  of  complainant  to  wrong 
the  society.  Counsel  for  defendant  contend 
that  under  the  circumstances,  the  complain- 
ant does  not  come  Into  equity  with  clean 
hands,  and  therefore  Is  not  entitled  to  re- 
lief. The  learned  circuit  Judge  granted  the 
prayer  of  complainant's  bill,  and  defendant 
has  appealed. 

We  are  convinced  by  what  seems  to  us  the 
clear  preponderance  of  the  evidence  that  the 
decree  of  the  learned  circuit  Judge  was  a 
Just  one  so  far  as  the  merits  are  concerned, 
and  that  the  rule  above  asserted  by  counsel 
for  defendant  should  not  be  applied  In  this 
case.  The  turpitude  on  the  part  of  com- 
plainant in  loaning  funds  that  were  not  her 
own.  If  there  was  any,  is  not  a  matter  In 
which  the  defendant  Is  interested.  The 
third  party — 1.  e.,  the  society  whose  fund 
was  depleted  by  the  loan — may  be  Inter- 
ested: but  Its  rights  may  be  better  and  more 


certainly  cared  for  by  protecting  the  securi- 
ties taken  for  the  loan  than  by  relieving 
the  defendant  from  her  obligations.  What 
arrangements  for  the  payment  of  complain- 
ant's obligation  to  the  society,  and  what 
steps  the  latter  may  have  taken  to  avail 
itself  of  the  securities,  if  any,  do  not  appear 
in  this  record.  At  all  events,  the  defendant 
shows  neither  Injury  nor  equities,  and  noth- 
ing Indicates  that  the  interests  of  the  socie- 
ty, or  public  policy,  will  be  subserved  by 
denying  complainant's  relief.  Chicago  v. 
Union  Stock  Tards,  164  111.  224,  45  N.  E 
430,  35  L.  R.  A,  287. 
The  decree  is  aflSrmed,  with  costs. 


BURTON  V.  SNOW  et  al. 
(Supreme  Court  of  Michigan.     May  8,   1911.) 

1.  Appeal  and  Eibror  ({  062*)— DisiassAir- 
Review— Abuse  of  Discbetion. 

An  order  dismissing  a  bill  for  want  of  pros- 
ecution will  not  be  reversed  on  appeal,  In  the 
absence  of  abuse  of  discretion. 

r^d.  NntH.— For  other  cases,  see  Appeal  and 
Error,  Cent.   Dig.  {  3838;    Dec.  Dig.  |  962. •] 

2.  Dismissal  anu  Nonsuit  (8  60*)— W art  or 
Pkosecution— Abuse  of  Discretion, 

A  bill  to  restrain  defendant  S.  from  col- 
lecting a  dividend  on  certain  corporate  stock 
for  which  he  had  recovered  judgment  in  Novem- 
ber, 1907,  having  been  pending  for  two  years 
and  repeatedly  adjourned  by  complainant  was 
set  for  trial  on  April  16,  1910,  with  the  under- 
standing that  no  further  adjonmment' would  be 
Granted,  and  on  that  day  a  decree  of  dismissal 
or  want  of  prosecution  was  entered  without 
prejudice  to  the  filing  of  a  new  bill  within  60 
days.  Complainant  applied  to  set  aside  the  dis- 
missal, and  filed  afSdavits  that  the  reason  why 
the  cose  was  not  tried  on  the  day  it  was  set 
was  because  his  counsel  on  whom  he  relied  to 
try  the  case  had  refused  to  do  so,  and  that  be 
was  notified  of  this  by  his  solicitor  on  the  14th 
too  late  to  employ  other  counsel,  or  for  the  so- 
licitor to  prepare  to  try  the  cause.  No  evidence 
was  given  of  any  preparation  to  bring  the  ca^e 
to  trial,  nor  did  complainant  show  that  he  did 
not  know  of  the  withdrawal  of  his  counsel  at 
an  earlier  date  than  that  specified.or  that  com- 
plainant himself  was  not  responsible  for  such 
withdrawal.  Held,  that  the  dismissal,  under 
such  circumstances,  was  not  an  abuse  of  discre- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and 
Nonsuit  Cent.  Dig.  §i  140-132;  Dec.  Dig.  i 
GO.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery;    George  S.  Hosmer,  Judge. 

Bill  by  William  J.  Burton  against  Robert 
F.  Snow  and  others.  From  a  decree  dismiss- 
ing the  bill  for  want  of  prosecution,  complain- 
ant appeals.    Affirmed. 

In  December,  1907,  complainant  filed  bis 
bill  In  the  Wayne  circuit  court,  in  chancery, 
against  Robert  F.  Snow,  Robert  F.  Snow,  ad- 
ministrator of  the  estate  of  Frederick  F. 
Snow,  and  the  W.  J.  Burton  Company,  a  coi^ 
poration,  in  which  he  prayed  that  the  defend- 
ant corporation  be  restrained  from  paying 
a  Judgment  rendered  against  it  at  the  suit 
of  Robert  F.  Snow,  as  administrator  of  the 
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■estate  of  Frederick  F.  Snow,  on  the  2d  day 
of  November,  1907,  and  that  a  certificate  of 
stock  issued  by  the  said  W.  J.  Burton  Com- 
pany to  Frederick  F.  Snow  be  decreed  to  be 
the  property  of  'the  complainant  and  be  or- 
dered assigned  and  conveyed  to  complainant 
The  bill  was  answered  by  Robert  F.  Snow 
and  Robert  F.  Snow,  administrator,  April 
22,  1906.  No  further  pleadings  having  been 
filed,  the  answering  defendant  moved  the 
-conrt  to  dissolve  the  injunction;  the  motion 
being  noticed  for  bearing  on  June  11,  1908. 
This  motion  appears  to  have  been  denied, 
and  another  motion  to  dissolve  the  injunc- 
tion was  made  and  noticed  for  hearing  July 
12,  1909;  one  ground  of  the  motion  being 
that  no  bond  was  given  by  the  complainant 
nor  any  sum  of  money  deposited  before  the 
Injunction  was  secured.  It  seems  to  be  con- 
ceded by  counsel,  although  the  record  does 
not  disclose  the  fact,  that  a  bond  was  filed 
after  the  second  motion  to  dissolve  the  in- 
junction was  made,  and  that  the  motion  was 
denied.  On  the  16th  of  April,  1910,  a  decree 
was  entered  in  the  cause  dismissing  the  bill 
of  complaint  for  want  of  prosecution,  with 
the  provision  that:  "This  decree  shall  be 
without  prejudice  to  the  said  complainant  as 
to  a  new  bill  of  complaint  filed  at  any  time 
within  60  days  from  this  date  for  the  pur- 
pose of  ascertaining  and  determining  the 
ownership  of  the  stock  certificate  of  $1,000 
in  said  W.  J.  Barton  Company,  wbich  was 
one  of  the  purposes  of  the  bill  of  complaint 
in  this  cause."  The  following  recital  appears 
In  the  decree:  "The  hearing  of  said  cause 
liavlng  been  adjourned  from  time  to  time  at 
the  request  of  said  complainant,  and  having 
been  adjourned  from  April  9,  1910,  to  April 
16,  1910,  upon  the  distinct  understanding 
that  no  further  adjournment  would  be  grant- 
-ed,  •  •  ♦  It  appearing  to  the  court  th^t 
said  cause  was  begun  over  two  years  ago, 
and  that  for  more  than  two  years  said  de- 
fendant, Robt.  F.  Snow,  administrator,  has 
been  enjoined  and  restrained  from  collecting 
a  judgment  obtained  by  him  against  W.  J. 
Burton  Company,  one  of  the  defendants  In 
this  cause,  which  said  defendant  has  entered 
no  apitearance  in  this  cause,  and  the  com- 
plainant not  being  in  court,  and  his  said  coun- 
sel declining  to  proceed  with  the  hearing  of 
said  cause,  and  the  court  being  fully  advised 
in  the  premises." 

The  complainant  petitioned  the  court  to 
set  aside  and  vacate  the  decree  and  grant  a 
rehearing,  setting  up,  among  other  matters, 
that  he  intrusted  his  interests  in  said  cause 
to  his  solicitors  and  relied  on  them  to  bring 
the  cause  to  a  hearing  at  a  proper  time  and 
to  give  him  sufiSclent  time  In  which  to  pro- 
duce his  proof;  that  he  was  not  informed  by 
Washington  I.  Robinson,  one  of  bis  solicitors, 
that  he  would  not  try  said  cause  for  him  on 
the  16th  of  April,  1910,  until  it  was  too  late 
-to  employ  other  counsel ;  that  he  was  inform- 
ed by  his  other  solicitor.  Edwin  C.  Bolton, 
•on  die  15th  of  April,  ^1910,  that  on  account , 


of  said  Robinson  withdrawing  from  the  cause, 
and  the  fact  that  said  Bolton  was  not  famil- 
iar with  the  cause  and  would  be  otherwise 
engaged  on  April  16th,  the  court  would  grant 
an  adjournment  sufficient  to  enable  complain- 
ant to  employ  counsel  to  take  the  place  of 
said  Robinson;  that  he  relied  on  said  Bolton 
to  get  said  adjournment  for  him,  and  has 
now  employed  counsel  and  is  willing  and 
ready  to  go  to  a  hearing  on  the  merits  at  any 
time.  Accompanying  this  petition  is  the  affi- 
davit of  complainant,  which  contains,  among 
other  things,  the  following:  "That  the  said 
Washington  I.  Robinson  had  princii>al  charge 
of  the  said  cause,  and  he  expected  the  said 
Robinson  to  try  said  cause  when  it  came  on 
for  hearing.  That  on  the  14th  day  of  April, 
1910,  he  was  Informed  by  this  solicitor,  Ed- 
win C.  Bolton,  that  the  said  Robinson  had 
withdrawn  from  the  case,  but  that  it  would 
be  adjourned  long  enough  for  him  to  employ 
counsel  to  take  the  place  of  the  said  Robin- 
son. That  he  relied  upon  the  statement  of 
said  Bolton  and  did  not  appear  In  court  on 
the  said  leth  day  of  April,  1910." 

There  Is  also  the  affidavit  of  Mr.  Bolton 
to  the  effect  that  Mr.  Robinson  had  principal 
charge  of  the  cause,  and  that  deponent  was 
not  expected  to  try  it;  that  he  was  Informed 
by  Robinson  on  the  12th  of  April,  1910,  that 
he  (Robinson)  would  not  try  the  cause  on  the 
16th  of  April ;  that  on  the  14th  of  April  he 
had  Informed  complainant  of  this  fact,  and 
that  he  (deponent)  would  not  be  able  to  try 
it  on  the  16th  of  April,  because  Li  would  be 
otherwise  engaged,  and  because  he  had  re- 
lied on  said  Robinson  to  try  the  cause;  that 
he  informed  complainant  that,  under  the  cir- 
cumstances, the  court  would  undoubtedly 
grant  an  adjournment  to  enable  him  to  re- 
tain counsel,  or  for  deponent  to  prepare  for 
the  hearing  of  the  cause.  There  is  also  an- 
nexed to  the  petition  certain  testimony  of 
witnesses  which  we  assume  was  given  In  the 
circuit  court  upon  the  trial  of  the  law  case. 
A  counter  showing  was  made.  This  showing, 
in  part,  is  that,  by  explicit  agreement  be- 
tween the  solicitor  for  defendants  and  one 
of  the  solicitors  for  complainant,  the  hear- 
ing was  set  down  for  April  9,  1910,  of  which 
date  complainant  and  Robinson,  his  solicitor, 
were  notified  by  letter  by  the  solicitor  for 
defendants;  that  on  April  9,  1910,  a  further 
adjournment  was  requested  by  solicitors  for 
complainant,  and  the  bearing  was  set  down, 
by  the  court,  for  April  16th.  On  the  22d  of 
July,  1910,  the  petition  was  denied,  with 
costs,  and  from  the  order  denying  it  this  ap- 
peal is  taken. 

Argued  before  08TRANDER,  0.  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

John  E.  Moloney  and  Frank  W.  Atkinson, 
for  appellant  Charles  S.  Hampton,  for  ap- 
pellees. 

OSTRANDER,  C.  J.  (after  stating  the 
facts  as  above).  [1 ,  2]  Whether  there  was  an 
abuse  of  judicial  discretion  is  the  only  ques- 
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tlon  presented.  Snch  an  abuse  must  be  made 
out  by  the  one  who  asserts  It  The  history 
of  the  litigation,  Its  purpose  and  effect,  are 
to  be  considered,  as  -well  as  the  particular 
facts  attending  the  refusal  of  the  court  to 
grant  a  further  continuance.  The  effect  of 
the  action  of  the  court  upon  the  party  com- 
plaining is  also  to  be  considered.  The  effect 
in  this  case  was  to  relieve  defendant  Snow, 
administrator,  from  an  injunction  restrain- 
ing him  from  collecting  from  the  W.  J.  Bur- 
ton Company  a  dividend  upon  certain  stock, 
for  which  dividend  a  judgment  was  recov- 
ered in  November,  1907.  To  determine  who 
owns  the  stock,  complainant  was  given  leave 
to  file  a  new  bill.  The  refusal  of  a  further 
continuance  was  warranted  because  there 
was  no  evidence  of  preparation  or  of  purpose 
to  bring  the  cause  to  a  hearing.  The  plead- 
ings indicate  that  the  matters  Involved  are 
not  complicated.  The  cause  had  been  pend- 
ing for  two  years,  had  been  repeatedly  ad- 
journed by  complainant,  and  had  been  set 
down  for  a  day  certain  "with  the  distinct  un- 
derstanding tiiat  no  further  adjournment 
would  be  granted."  That  one  of  the  solidt- 
ors  for  complainant  had  withdrawn  from  the 
case  was  known  to  the  other  solicitor  on 
April  12th.  No  effort  was  made  thereafter 
to  prepare  for  the  hearing,  and  the  court 
may  well  have  found  that  failure  to  make 
the  effort  was  not  excused  by  the  general 
statement  that  it  was  then  too  late  to  em- 
ploy other  counsel  or  for  the  solicitor  of  rec- 
ord to  prepare  for  hearing.  Complainant  was 
Informed  on  April  14th  that  Mr.  Robinson 
had  withdrawn  from  the  case.  He  does  not 
say  that  he  did  not  know  it  at  an  earlier 
day,  or  that  he  Is  not,  directly  or  indirectly, 
resiionsible  for  such  withdrawal. 

We  find  no  abuse  of  discretion  made  out, 
and  therefore  affirm  the  order  appealed  from, 
with  costs  to  defoidant  Snow. 


MIEEOLA  V.  HOUGHTON  CIRCUIT 
JUDGE. 

(Supreme  Court  of  Michigan.     May  8,  1911.) 

Mandamus  (8  4*)— Natube  of  Pboceedinob— 

Scope  of  Wkit. 

Mandamus  will  not  lie  to  compel  a  circuit 
judge  to  vacate  an  order  allowing  a  dilatory 
appeal  from  a  justice's  court;  the  court's  de- 
termination of  Its  jurisdiction  to  allow  the  ap- 
peal, if  erroneous,  being  reviewable  on  a  writ 
of  error. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  9-34 ;   Dec.  Dig.  S  4.»] 

Mandamus,  on  relation  of  William  Mlkko- 
la,  against  the  Houghton  Circuit  Judge. 
Writ  denied. 

Argued  before  HOOKER,  MOORE,  McAL- 
VAY,  BROOKE,  and  BLAIR,  JJ. 

William  A.  Bateman,  for  relator.  O'Brien 
&  Le  Gendre,  for  respondent 


HOOKER,  J.  The  relator  asks  a  ma 
damns  to  compel  the  respondent  a  clrc< 
judge,  to  vacate  an  order  allowing  a  dilate, 
appeal  from  a  Justice  court 

We  held,  in  the  case  of  Mutual  Fire  Coiu- 
pany  v.  Circuit  Judge,  112  Mich.  272,  70  N. 
W.  S82,  that.  In  cases  where  a  court  errone- 
ously takes  or  retains  jurisdiction,  mandamus 
should  not  issue,  for  the  aggrieved  party  has 
a  remedy  by  writ  of  error.  This  case  baa 
been  followed  repeatedly  since^  Mr.  Justice 
Moore  said,  in  St  Clair  Tunnel  Co.  v.  Cir- 
cuit Judge,  114  Mich.  419,  72  N.  W.  2S0: 
"If  it  was  within  the  discretion  of  the  cir- 
cuit judge  to  allow  the  amendment  to  tbe 
declaration,  his  discretion  should  not  be  re- 
viewed. If  it  was  not  within  his  discretion, 
because  of  want  of  power  to  make  the  order, 
or  if  his  discretion  was  abused,  as  we  have 
before  seen,  bis  action  can  be  reviewed  by 
writ  of  error."  We  denied  a  mandamus  in 
tbe  case  of  Reed  t.  Circuit  Judge,  122  Micb. 
153,  80  N.  W.  986 ;  Mr.  Justice  Long  saying : 
"If  the  court  claims  jurisdiction  In  a  case 
where  It  is  not  entitled  to  exercise  it,  such 
action  of  the  court  can  be  reviewed  by  appeal 
or  writ  of  error.  In  such  a  case,  the  writ 
of  mandamus  ought  not  to  issue."  See,  also, 
for  an  application  of  this  rule.  Steel  v.  Cir- 
cuit Judge,  133  Mich.  698  and  799,  95  N.  W. 
993,  where  many  authorities  are  cited,  and 
Cattermole.  v.  Circuit  Judge,  136  Mich.  276, 
277,  99  N.  W.  1,  and  cases  cited. 

In  Valley  City  Desk  Co.  v.  Circuit  Judge. 
139  Mich.  197,  102  N.  W.  652,  Mr.  JusUce 
Ostrander  said :  "Without  entering  Into  a 
discussion  of  the  points  relied  upon  by  tbe 
relator,  it  seems  sufficient  to  say  that  the 
court  below  asserts  and  retains  jurisdiction, 
that  the  facts  relied  upon  by  relator  are 
claimed  to  show  a  w,ant  of  Jurisdiction,  and 
that  the  questions  mooted  can  be  determined 
upon  a  writ  of  error;  and,  following  the 
decision  in  Cattermole  v.  Ionia  Circuit  Judge, 
136  Mich.  274  [99  N.  W.  1],  Michigan  Mut 
Fire  Ins.  Co.  v.  Wayne  Circuit  Judge,  112 
Mich.  270  [70  N.  W.  582],  and  Dages  v.  Sani- 
lac Circuit  Judge,  122  Mich.  490  [81  N.  W. 
355],  the  application  of  relator  should  be 
denied."  In  Roberts  v.  Lenawee  Circuit 
Judge,  140  Mich  116.  103  N.  W.  512,  Moore, 
C.  J.,  said :  "The  motion  is,  in  effect  a  mo- 
tion to  dismiss  for  want  of  jurisdiction. 
The  trial  judge,  in  overruling  the  matter, 
held  he  had  jurisdiction.  Under  these  cir- 
cumstances, the  order  of  the  court  cannot 
be  reviewed  ijy  mandamus.  Stevens  v.  Har- 
ris, 99  Mich.  233  [58  N.  W.  230] ;  Michigan 
Mut  Fire  Ins.  Co.  v.  Wayne  Circuit  Judge, 
112  Mich.  270  [70  N.  W.  682];  Steel  v.  Clin- 
ton Circuit  Judge,  133  MIoh.  CQS  [95  N.  W. 
993]."  See,  also.  Sharp  v.  Circuit  Judge.  144 
Mich.  328,  107  N.  W.  874,  where  mandamns 
was  asked  to  compel  the  vacation  of  an  or- 
der denying  a  motion  to  dismiss  an  appeal, 
and  we  said:    "It  is  obvious  that  relator 
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•nwlded  he  does  nothing  that  amounts  to 
rwalver)  may  review  the  order  complained 
..Ay  writ  of  error  after  final  Judgment    It 
i.    settled  by  many  recent  decisions  of  this 
CMtikrt  (see  Michigan  Mut.  Fire  Ins.   Co.  t. 
Wayne  Circuit  Judge,  112  Mich.  270  [70  N. 
W.  582] ;   Cattermole  t.  Ionia  Circuit  Judge, 
136  Mich.  274  [99  N.  W.  1] ;   Roberts  v.  Len- 
awee Circuit  Judge,  140  Mich.  116  [103  N. 
W.  612] ;  Chatfleld  v.  Lenawee  Circuit  Judge, 
140  Mich.  636  [104  N.  W.  46])  that  be  must 
content  himself  with  that  method  of  review, 
and  is  not  entitled  to  a  writ  of  mandamus." 
The  practice  Is  settled,  and  relator's  ap- 
plication has  not  conformed  to  It 
The  writ  Is  denied. 


SMITH  V.  NELSON  et  al. 
(Supreme  Court  of  Michigan.    May  8,  1911.) 

1.  IHJTJNCTION  (8  151*)— Temporary  Injunc- 
tion—Dissolution— Scopb  OF  Determina- 
tion. 

Ordinarily  final  dispogition  of  a  chancery 
cause  will  not  be  made  on  bearing  of  an  applica- 
tion for,  or  motion  to  dissolve,  an  injunction 
pendente  lite. 

[Ed.  Note. — For  other  cases,  see  Injnnction, 
Cent  Dig.  §  336;   Dec.  Dig.  |  151.»] 

2.  Ejectment  (J  122*)  —  Tender  to  Avoid 
Writ  of  Restitution — Sufficiency. 

Under  Comp.  Laws,  {  11177,  providing  that, 
on  a  finding  in  an  action  to  recover  land  that 
complainant  is  entitled  to  possession  through 
nonpayment,  no  writ  of  restitution  shall  Issue 
if  defendant  within  five  days  after  final  judg- 
ment pays  the  amount  due,  etc.,  the  tender  must 
be  made  within  five  days  after  judgment  in  the 
circuit  court,  and  not  within  that  time  after 
judgment  in  the  Supreme  Court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  419^30;   Dec  Dig.  §  122.*] 

Appeal  from  Circuit  Court  Lenawee  Coun- 
ty, In  Chancery;    John  L.  O'Mealey,  Judge. 

Bill  by  Daniel  D.  Smith  against  George  H. 
Nelson  and  another.  Decree  for  defendants, 
and  complainant  appeals.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  BLAIR,  and  STONE,  JJ. 

Herbert  R.  Clark,  for  appellant  Smith, 
Baldwin  &  Alexander,  for  appellees.   < 

HOOKER,  J.  Smith  purchased  certain 
land  from  the  Nelsons  (husband  and  wife), 
upon  a  land  contract,  $1,000  being  paid 
down,  and  a  balance  of  $3,610  made  payable 
January  1,  1008.  He  also  took  it  subject  to 
a  mortgage  of  $2,060,  which  be  assumed. 
A  notice  of  forfeiture  for  nonpayment  was 
served  upon  Smith  on  March  2,  1909,  and 
summary  proceedings  to  recover  possession 
were  commenced  before  a  circuit  court  com- 
missioner on  March  11,  1009.  A  verdict  and 
Judgment  were  rendered  In  favor  of  the  Nel- 
sons, and  Smith  appealed  to  the  circuit  court, 
where  he  was  again  defeated.  The  circuit 
court  judgment  was  affirmed  by  this  court 
See  Nelson  v.  Smith,  161  Mich.  863,  126  N. 
W.  447. 


The  present  suit  arises  on  a  bill  filed  by 
Smith,  praying  that  defendants  (the  Nelsons) 
be  compelled  to  make  a  deed  of  the  prem- 
ises to  complainant;  it  being  alleged  that  he 
made  a  seasonable  and  sufficient  tender  un- 
der the  statute  (C.  L.  f  11177),  which  pro- 
vides: 

"No  writ  of  restitution  sliall  be  Issued  un- 
der the  provisions  of  this  chapter,  until  the 
expiration  of  five  days  after  the  entry  of 
Judgment  of  restitution;  and  in  case  of  an 
appeal  within  that  time,  no  writ  of  restitu- 
tion shall  issue  until  such  appeal  be  deter- 
mined in  the  circuit  court;  and  in  case  it 
is  found  tliat  the  complainant  Is  entitled  to 
the  possession  of  the  premises,  in  conse- 
quence of  the  nonpayment  of  a  sum  of  mon- 
ey, no  writ  of  restitution  shall  issue  if  the 
defendant  shall,  within  five  days  after  final 
Judgment,  pay  the  amount  so  found  due,  and 
double  the  amount  of  costs  awarded  to  the 
said  complainant" 

The  bill  prayed  a  temporary  injunction 
against  the  taking  out  of  a  writ  of  restltu-  • 
tioD  from  the  circuit  court,  and  an  order  to 
show  cause  why  such  an  injunction  should 
not  be  allowed  was  made  returnable  on 
May  10,  1910,  and  a  restraining  order  was 
Issued  In  the  Interim.  An  answer  was  fil- 
ed on  May  16th,  and  the  order  to  show  cause 
was  brought  to  a  hearing,  and  subsequently 
the  following  opinion  and  decree  were  filed: 

"At  a  session  of  said  court  held  at  the 
courthouse  In  the  city  of  Adrian  on  the  18th 
day  of  July,  1910.  Present:  Hon.  John  L. 
O'Mealey,  Circuit  Judge.  The  matter  of  the 
order  heretofore  entered  that  the  defendant 
show  cause  why  an  injunction  should  not 
issue  as  in  the  bill  of  complaint  prayed,  and 
that  in  the  meantime  a  restraining  order  is- 
sue, restraining  the  issuing  of  a  writ  of  res- 
titution, and  of  possession  in  the  law  case 
between  the  parties,  and  the  disposition  of 
the  case  on  bill  and  answer  and  upon  the 
facts  conceded  in  open  court  came  on  fur- 
ther to  be  heard.  After  hearing  and  consid- 
ering the  pleadings,  the  allegations  of  the 
parties,  and  the  arguments  of  counsel,  it  is 
determined,  ordered,  and  decreed  that  the 
defendants  have  shown  cause  why  an  injunc- 
tion should  not  issue,  and  the  order  to  show 
cause  is  dismissed  and  injunction  Is  denied; 
and,  as  the  bill  of  complaint  stated  no  facts 
which  would  entitle  complainant  to  any  re- 
lief except  the  relief  based  on  his  contention 
of  the  Intent  and  meaning  of  the  statute, 
which  the  court  finds  cannot  be  sustained. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  bill  of  complaint  be,  and  the  same 
is,  dismissed,  with  costs  to  defendants  to  be 
taxed.  John  L.  O'Mealey,  Circuit  Judge. 
Fred  A.  Acker,  Register." 

"State  of  Michigan— The  Circuit  Court 
for  the  C!ounty  of  I-enawee,  in  Chancery. 
Daniel  D.  Smith,  Complainant,  v.  George  H. 
Nelson  and  Emma   A.   Nelson,   Defendants. 
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At  a  aeeslon  of  aald  court  held  at  the  court- 
house In  the  city  of  Adrian  on  the  ISth  day 
of  July,  A.  D.  1910.  Present:  Honorable 
John  L.  O'Mealey,  Circuit  Judge.  The  court, 
having  filed  written  findings  in  this  cause 
-on  the  date  hereof,  holding  that  defendants 
have  shown  cause  under  the  order  heretofore 
issued  herein,  and  that  said  order  be  dis- 
missed and  the  injunction  denied,  and  dis- 
missing the  bill  of  complaint,  and  an  order 
having  been  entered  herein  to  that  effect,  on 
motion  of  Herbert  R.  Clark,  solicitor  for 
complainant.  It  is  ordered,  adjudged,  and  de- 
creed that  proceedings  herein  be,  and  the 
same  are  hereby,  stayed  for  a  period  of  40 
-days  for  the  purpose  of  permitting  complain- 
ant to  file  a  claim  for  .and  perfect  an  ap- 
peal to  the  Supreme  Court,  and  that  In  the 
meantime  defendants  be  restrained  from  pro- 
curing or  executing  a  writ  of  restitution  in 
the  law  case  for  the  recovery  of  the  posses- 
sion of  the  premises  involved  in  this  suit, 
and  In  case  of  an  appeal  during  that  time 
that  this  restraining  order  continue  in  force 
until  the  final  disposition  of  said  cause  in 
the  Supreme  Court  John  L.  O'Mealey,  Cir- 
cuit Judge." 

[1]  Ordinarily  a  final  disposition  of  a 
cause  In  chancery  at  Issue  between  the  par- 
ties will  not  be  made  on  the  hearing  of  an 
application  for,  or  a  motion  to  dissolve,  an 
injunction  pendente  Ute.  In  this  instance, 
however.  If  the  defendants'  construction  of 
the  statute  quoted  Is  the  correct  one,  the 
complainant  would  not  be  entitled  to  relief 
upon  the  facts  stated  and  admitted;  while, 
if  complainant's  construction  should  be  sus- 
tained, the  court  should  have  gone  no  far- 
ther than  to  decide  the  question  of  the  al- 
lowance of  an  Injunction  leaving  the  cause 
to  go  to  hearing  on  the  merits,  viz.,  the  ques- 
tion of  a  seasonable  and  sufficient  tender, 
which  Is  disputed  by  the  answer. 

[2]  The  complainant  claims  that  he  has  a 
right  to  five  days  after  the  rendition  of  the 
Judgment  in  this  court  within  which  to  pay 
the  amount  found  due,  while  the  defendant 
insists  that  this  statute  applies  only  to  the 
judgment  of  the  circuit  court,  and  that  the 
right  has  been  lost.  This  statute  was  con- 
strued in  the  case  of  McSloy  v.  Ryan,  27 
Mich.  110.  In  that  case  a  landlord  sought 
to  dispossess  a  tenant  for  nonpayment  of 
rent  The  jury  in  commissioner's  court  found 
a  verdict  of  guilty,  and  that  the  amount  of 
ISO  was  due  for  rent  on  the  day  of  trial. 
The  defendant  appealed  to  the  circuit  court, 
and  upon  the  trial  the  question  of  the 
amount  of  rent  due  was  not  submitted  to  the 
Jury;  the  court  holding  that  It  was  not  need- 
ful that  they  decide  that  and  they  returned 
merely  the  verdict  of  guilty.  Error  was 
brought  and  based  upon  that  omission.  The 
only  Imaginable  Injury  that  could  have  re- 
sulted to  the  defendant  from  that  omission 
is  that  he  was  thereby  precluded  from  pay- 
ing the  amount  of  his  arrears  and  double 
costs  under  section  11177,  which  manifestly  I 


be  could  not  do  If  it  was  not  ascertained,  or 
he  at  liberty  to  take  the  amount  found  by 
the  jury  In  the  commissioner's  court,  apon 
whom  the  obligation  to  pass  upon  that  ques- 
tion  was  mandatory,   under  section   1116S. 
After  quoting  the  statutes,  and  In  the  course 
of  its  discussion,  this  court  said:    "Before 
the  commissioner  these  proceedings  are  very 
summary,  and  may  generally  be  pushed  to 
a  very  speedy  conclusion;   and,  as  cases  will 
sometimes  occur  in  which  honest  differences 
will  exist  as  to  whether  anything  is  due,  the 
permission    to   defendant   to   pay    what    is 
found  against  him,  but  under  a  penalty  of 
double   costs,  would  seem   In  view  of  the 
summary  character  of  the  proceedings  to  be 
not  unjust  to  either  party.    When,  however, 
the  case  is  appealed  to  the  circuit  court  the 
reasons  for  giving  defendant  permission  to 
make  payment  after  a  verdict  against  bim 
are  not  so  urgent  or  forcible.    In  that  court, 
the  case  cannot  be  pushed  to  such  speedy 
conclusion,  and  even  in  cases  where  the  de- 
fendant  believes   nothing   to    be   owing   by 
him  he  has  bad  one  opportunity  of  knowing 
what  the  evidence  was  against  him,  and  is 
not  likely  to  be  taken  entirely  by  surprise 
at  the  trial,  or  to  be  unprei>ared  for  an  im- 
mediate dispossession  after  judgment  as  be 
might  have  been  when  proceedings  were  first 
commenced.    The.se  considerations  may  ims- 
sibly  have  had  weight  with  the  Legislature 
in  prescribing  what  the  proceedings  should 
be  on  appeal;  and,  though  by  no  means  very 
conclusive,  they  may  properly  be  borne  in 
mind  in  considering  the  various  provisions 
of  the  statute  which  have  been  made  for  the 
case.     An  examination  of   these  provisions 
Win  show  that  we  are  not  at  liberty  to  Infer 
that  those  which  apply  to  the  proceedings 
before  the    commissioner   were   to   regulate 
wholly  the  action  of  the  circuit  court  also. 
On  the  contrary,  express  provision  Is  made 
for  Judgment,  costs;  execution,  and  writ  of 
possession  In  that  court;    and  the  omission 
to  make  reference  to  any  finding  upon  the 
amount  due  is  consequently  very  significant 
and  affords  very  strong  evidence  of  the  I^is- 
latlve  intent  that  the  privilege  which  was 
given  the  tenant  in  the  court  below  of  being 
left  in  possession  on  payment  merely  of  what 
was  due  when  proceedings  were  commenced 
could  not  justly  be  left  open  to  his  accept- 
ance after  such  lapse  of  time  as  most  nec- 
essarily attend  an  appeal  and  when  other 
installments  may  have  fallen  due  and  l>eeu 
left  unpaid.     And  this  evidence  Is  particu- 
larly strong  in  view  of  the  unqualified  terms 
in  which  authority  is  given  the  circuit  court 
to  issue  writ  of  possession  to  the  complain- 
ant obtaining  judgment  and  which  is  made 
subject   to    no    restriction    or    qualification 
whatever.     It  is  probably  the  view  of  the 
Legislature  that  the  delays  of  the  appeal 
would  of  themselves  to  some  extent  answer 
the  purpose  of  the  privilege  given  before  the 
commissioner;    and,  as  only  the  defendant 
would  appeal  in  a  case  where  the  judgment 
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was  such  AS  to  give  this  privilege,  he  would 
do  so  with  the  distinct  understanding  that 
he  had  his  election  to  pay  the  amount  re- 
iwrted  due,  and  retain  the  premises,  or  to 
take  his  chances  of  being  able  to  satisfy  the 
appellate  court  that  there  was  no  cause  for 
proceeding  against  him  at  all.  We  assume 
that  the  complainant  would  not  appeal  from 
a  Judgment  In  his  own  favor  from  a  dissat- 
isfaction with  the  amount  found  due  even  if 
be  had  a  right  to  do  so,  because  the  finding 
of  this  special  tribunal,  which  has  no  power 
to  try  common  law  Issues,  could  not  be  bind- 
ing upon  him  In  a  suit  for  rent;  but,  if 
the  amount  of  rent  is  not  to  be  passed  upon 
in  the  circuit  court,  dissatisfaction  with  the 
award  before  the  commissioner  could  not  be 
the  subject  of  appeal;  and  this  would  seem 
to  be  the  view  of  the  Legislature,  for  the 
appeal  Is  allowed  only  from  the  'determina- 
tion or  Judgment'  of  the  commissioner,  and 
the  finding  of  the  amount  due,  though  to  be 
stated  in  the  Judgment,  is  in  fact  no  part  of 
it  It  follows  from  what  has  been  said  that 
the  Judgment  should  be  affirmed,  with  costs." 
We  do  not  mean  to  be  understood  that  the 
question  of  amount  due  is  not  now  one  that 
the  circuit  court  should  decide,  for  the  stat- 
ute (C.  L.  1871,  f  6710)  has  been  amended, 
imposing  such  a  duty  (Act  No.  19S,  Pub.  Acts 
1881;  How.  Ann.  St  {  8299;  C.  L.  1897,  § 
11168).  See,  also,  Gound  v.  Young,  143  Mich. 
572,  107  N.  W.  281.  But  the  principles  of 
construction  applied  in  that  case  are  equal- 
ly applicable  here.  It  is  quite  as  reasonable 
to  say  in  this  case  that  the  Legislature  In- 
tended this — L  e.,  the  appeal  in  the  circuit — 
to  be  a  summary  proceeding,  and  that  it  was 
its  design  that  the  defendant  after  two  trials 
of  the  merits  should  pay  the  amount  due 
within  Ave  days,  or  lose  such  privilege 
whether  the  omission  accompanied  an  appeal 
to  the  Supreme  Court  or  not,  as  it  was  after 
one  trial,  under  the  original  section.  Howell 
6710,  11168.  This  provision  under  which  a 
breach  of  contract  Is  forgiven  is  a  restric- 
tion upon  the  right  of  parties  to  have  their 
contracts  carried  out  according  to  their 
terms,  or  at  least  uiKin  their  remedy  by  sum- 
mary proceedings.  See  Smith  v.  Loan  Asso., 
115  Mich.  346,  73  N.  W.  395,  39  L.  R.  A.  410, 
69  Am.  St  Rep.  575.  The  extension  of  this 
right  by  virtue  of  the  amendment  has  done 
much  to  deprive  parties  of  summary  relief, 
tor  in  such  cases  all  a  party  defendant  need 
do  is  to  appeal  his  case,  and  be  can  safely 
defer  payment  until  a  Judgment  Is  rendered 
In  the  circuit  court  If  complainant's  con- 
tention be  sustained,  these  summary  pro- 
ceedings will  have  been  practically  convert- 
ed into  a  mere  action  for  money,  no  more 
summary  than  any  other  action  and  made 
summary  proceedings  In  such  cases,  little 
better  than  the  action  of  ejectment,  for  ob- 
taining possession,  although  no  question  of 
title  can  arise.    As  the  court  said  in  the  case 


cited,  honest  ditferences  may  exist  on  the 
question  of  payment,  and  two  trials  of  the 
merits  ought  to  be  enough  to  settle  such. 
It  is  to  us  obvious  that  the  case  of  McSioy 
must  have  been  before  the  Legislature  when 
the  statute  was  amended.  Probably  it  was 
the  occasion  of  the  amendment,  and  we  are 
confident  that  it  was  not  the  design  of  the 
Legislature  to  extend  the  right  to  a  Judg- 
ment of  this  court,  the  effect  of  which  would 
be  to  make  It  applicable  Indefinitely  so  long 
as  new  trials  might  be  had. 

An  argument  Is  made  as  to  the  meaning 
which  should  be  attached  to  the  term  "final 
Judgment"  in  section  11177.  That  section  is 
unchanged,  having  been  the  same  when  the 
McSloy  Case  was  decided.  Necessarily  it 
must  have  been  then  construed  to  refer  to 
the  Judgment  of  the  circuit  court  commis- 
sioner only,  and  therefore  it  must  be  consid- 
ered settled  under  the  rule  of  stare  decisis. 
It  is  improbable  that  the  silence  of  the  act 
as  to  the  right  of  payment  after  judgment 
In  the  Supreme  Court  was  overlooked  when 
the  Legislature  was  discussing  and  changing 
a  similar  omission  in  the  light  of  Mr.  Jus- 
tice Cooley's  views  upon  the  subject  express- 
ed in  the  case  of  McSloy  or  reference  there- 
to omitted  with  the  expectation  that  the 
reasoning  of  that  case  would  permit  a  far- 
ther extension  by  construction. 

Counsel  for  appellant  state  in  their  brief 
that  the  only  question  that  they  care  to 
raise  Is  whether  a  tender  can  be  effectively 
made  under  the  provisions  of  section  11177 
after  judgment  in  this  court 

As  we  think  it  cannot  be,  the  decree  is  af- 
firmed, with  costs  of  both  courts. 


SUTTON  V.  CRAWFORD'S  ESTATE. 
(Supreme  Court  of  Michigan.    May  8,  1911.) 

1.  Appeal  and   Ebbob   (J   179*)— Pbesenta- 
TiON  OF  Questions  Below— Necessity. 

It  cannot  be  urged  on  appeal  that  appel- 
lant was  not  permitted  to  introduce  all  his  ev- 
idence, where  he  did  not  offer  any  such  evi- 
dence, or  indicate  his  desire  so  to  do. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1137-1140;  Dec.  Dig.  { 
179.*] 

2.  Appeal  and  Ebbob  ({  984*)— Discbetion 
OF  Tbial  Coubt— Review. 

The  discretion  of  the  circuit  court  on  ap- 
peal from  the  probate  court  ih  makins  an  al- 
lowance to  an  administrator  for  extra  services 
will  not  be  reviewed  on  appeal  in  the  absence 
of  abuse. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3888;   Dec.  Dig.  |  984.*] 

Error  to  Circuit  Court,  Wayne  County; 
James  O.  Murfin,  Judge. 

Action  by  John  Sutton,  administrator, 
against  estate  of  William  Crawford,  deceas- 
ed. From  an  order  of  the  probate  court  dis- 
allowing a  claim  of  the  administrator  for 
extra  services,  plaintiff  appealed.     From  a 
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Judgment  of  the  Clrcnlt  Court  allowing  blm 
|75,  and  from  an  order  denying  a  new  trial, 
plaintiff  brings  error.    Affirmed. 

Argued  before  HOOKER,  MOORE,  Mc- 
AliVAY,  BROOKE,  and  BLAIR,  JJ. 

Philip  A.  HcHugh  and  Wm.  Henry  Galla- 
gher, for  appellant  Walter  M.  Trevor,  for 
appellee. 

MOORE,  J.  The  appellant  in  his  account 
filed  In  probate  court  made  a  claim  of  $150 
for  extraordinary  services.  This  claim  was 
disallowed,  and  an  appeal  was  taken  to  the 
circuit  court,  where  the  circuit  judge  allow- 
ed him  $75k  He  made  a  motion  for  a  new 
trial,  which  motion  was  overruled,  and  the 
case  is  brought  here  by  writ  of  error. 

[1]  Counsel  say  in  their  brief:  "The  ques- 
tion involved  is  the  right  and  power  of  the 
Judge,  in  a  case  tried  before  a  court  without  a 
jury,  to  cut  off  plaintiff  in  the  midst  of  his 
case  and  render  his  decision  thereon,  without 
allowing  the  plaintiff  to  put  his  entire  case 
upon  the  record."  They  say  they  were  not 
allowed  a  hearing  in  the  probate  court,  and 
were  not  allowed  a  full  hearing  in  the  circuit 
court.  In  filing  notice  of  the  appeal  from 
the  probate  court  (section  669,  C.  I/.),  reasons 
for  taking  said  appeal  were  given,  but  there 
was  no  suggestion  that  the  judge  of  probate 
had  not  given  appellant  a  hearing,  and  there 
is  nothing  in  the  record  from  which  we  could 
so  find.  In  the  hearing  in  the  circuit  court, 
the  appellant  gave  testimony  which  in  the 
narrative  form  fills  more  than  three  pages 
of  the  printed  record.  In  this  testimony  it 
was  disclosed  that  the  estate  amounted  to 
about  $1,900,  $100  coming  from  Mr.  Tlemey, 
a  good  watch  worth  $15,  trunks  $10,  money 
on  the  person  of  the  deceased  $75,  money  in 
the  Home  Savings  Bank,  Detroit,  $499,  and 
the  balance  money  in  the  bank  in  Pittsburg, 
Pa.,  and  that  this  constituted  the  entire  es- 
tate, and  tliat  the  Judge  of  probate  had  al- 
lowed the  administrator  for  his  services 
$71.42.  At  this  stage  of  the  proceedings  the 
following  occurred: 

"The  Court:  Mr.  Trevor,  why  didn't  Judge 
Durfee  allow  this  man  more  compensation 
than  $707 

"Mr.  Trevor:  This  whole  matter  was  gone 
into  by  Judge  Durfee,  and  he  had  allowed 
counsel  who  performed  aU  of  this  work  a 
large  fee — 

"The  Court:  $100,  I  notice  from  the  ac- 
count 

"Mr.  McHugh:  He  only  allowed  $25,  your 
honor,  for  handling  the  estate  for  two  years. 
We  pat  in  a  claim  for  $100,  and  we  finally 
got  $25  for  handling  tbat  Pittsburg  litiga- 
tion.   It  only  cost  the  estate  $125. 

"The  Court:  Do  I  understand  that  you 
have  been  allowed  for  all  the  work  done  as 
counsel  in  this  estate  $25? 

"Mr.  McHugh:  $12{^  your  honor.  We  put 
in  a  claim  for  $100,  and  were  allowed  $25 
in  the  final  account    Now,  counsel  will  con- 


cede that,  when  we  made  the  demand  for 
this  extra  compensation,  Judge  Durfee  re- 
fused to  hear  testimony,  but  decided  it  with- 
out hearing  any  testimony,  so  that  he  did 
not  know  of  this  extra  service  that  we  per- 
formed. Mr.  Sutton  was  never  sworn  as  a 
witness — 

"The  Court:  I  think  I  shall  allow  yoo  $75 
additional  compensation.  It  seems  to  me 
that  is  very  fair  in  view  of  the  character  of 
the  estate,  and  the  work  tliat  has  l)een  done, 
and  in  view  of  the  circumstances.  I  do  not 
think  I  shall  allow  costs  on  this  appeal  l>e- 
canse  it  has  not  taken  up  very  much  time. 

"Mr.  Trevor:  If  your  honor  please,  I  want 
to  correct  my  brother's  statement  tliat  Judge 
Durfee  did  not  hear  any  testimony.  He  did. 
He  heard  testimony  from  Mr,  Sutton  and 
Mr.  McHugh. 

"The  Court:  It  is  not  necessary  to  cor- 
rect it. 

"Mr.  McHugh:  I  want  this  on  the  record — 

"The  Court:  I  do  not  want  it  on  the  rec- 
ord. I  do  not  want  anything  to  go  on  the 
record  to  indicate  that  Judge  Durfee  has  not 
performed  his  duty,  because  I  don't  believe 
it  You  may  prepare  a  proper  order  for  $75 
additional  compensation. 

"Mr.  Trevor:  I  haven't  any  objection. 
That  is,  $75  in  fuU  of  aU— 

"The  Court:  Yes." 

And  thereupon  the  court  caused  a  finding 
and  order  to  be  entered  allowing  said  plain- 
tiff the  sum  of  $75  for  extraordinary  services 
rendered  by  said  plaintiff  as  administrator  of 
the  said  estate. 

The  record  does  not  show  that  at  tills  time 
objection  was  made  to  the  course  taken  or 
that  any  further  proof  was  offered.  Later  a 
motion  was  made  for  a  new  triaL  Ajmon; 
other  reasons  assigned  was  the  statement 
that  counsel  had  not  been  allowed  to  put  in 
all  the  testimony  desired.  In  overruling  this 
motion  the  court  said:  "Motion  for  new 
trial  has  been  made  in  this  case,  based  on  a 
number  of  grounds;  the  principal  error  nrged 
on  the  hearing,  however,  I>elng  that  the 
amount  awarded  the  administrator  for  extra 
compensation  was  Insufficient  At  the  time 
of  the  trial  from  the  testimony  devolved  and 
the  admissions  of  counsel,  all  the  facts  neces- 
sary to  a  proper  determination  of  the  suit 
were  I>efore  the  court  No  reason  has  since 
been  advanced  to  suggest  why  the  allowance 
made  by  the  court  was  not  proper.  Believ- 
ing it  to  be  fair  to  all  parties  concerned, 
the  motion  is  denied."  If  counsel  desired  to 
put  In  other  testimony,  he  should  then  have 
Indicated  it 

[2]  The  administrator  had  testified  with 
considerable  detail  what  he  had  done  and 
the  amount  of  the  estate.  In  view  of  tlie 
allowances  already  made  to  the  administrator 
and  to  his  counsel,  we  do  not  think  it  can  be 
said  to  be  error  that  the  allowance  made  by 
the  circuit  judge  was  not  larger.  In  re  Gal- 
lagher's Estate,  120  Mich.  367,  79  N.  W.  .TTO; 
Mower's  Appeal,  48  Mich.  441, 12  N.  W.  Wi\ 
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Power's  Estate,  92  Midi.  106,  62  N.  W.  298; 
Brewster's  Estate,  118  Mich.  661,  71  N.  W. 
1085;  King's  Estate,  113  Mich.  606,  71  N.  W. 
1060. 

Judgmnit  Is  affirmed  without  costs  to  ei- 
ther party. 

HOOKER  and  BROOKE,  JJ.,  concurred. 
BLAIR  and  HcALVAY,  J  J.,  concurred  In  the 
result. 


LOVB  et  al,  t.  MERRILL  et  al. 
(Sapreme  Court  ot  Michigan.     May  8,  1911.) 

1.  Insane   Pkbsons   (J  95*)— Process— Serv- 
ice. 

The  mode  of  acquiring  jnrisdiction  over 
the  person  of  on  insane  defendant  in  an  action 
at  law  or  in  a  suit  in  equity  is  the  mode  pre- 
scribed by  statute  for  obtaining  jurisdiction 
over  the  person  of  a  sane  defendant. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  166,  167;    Dec.  Dig.  {  95.»] 

2.  Insane    Pebsons    (§    94*)— Actions— Ap- 
pointment or  Gdakdian  ad  Litem. 

Where  the  court  acquires  jurisdiction  over 
the  person  of  an  insane  defendant,  who  has  a 
general  guardian,  it  should  appoint  a  guardian 
ad  litem  to  defend  the  suit,  and  should  ap- 
point the  ^neral  guardian  or  some  person  who 
would  actively  protect  defendant's  interests. 

[Eli.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {{  164,  166;  Dec.  Dig.  { 
»4.»] 

3.  Insane  Pebsons  (f  04*)— Foreclosure  or 
MOBTOAOK— Writs  or  Absibtanob. 

Where  the  court  In  a  mortgage  foreclosure 
suit  af[ainst  an  insane  defendant  obtained  ju- 
risdiction over  the  person  of  defendant  b^  pub- 
lication, and  canaed  the  order  of  publication 
to  be  served  on  the  general  guardian  of  de- 
fendant who  did  not  appear,  and  the  court  ap- 
pointed the  register  as  guardian  ad  litem,  the 
decree  of  foreclosure  was  within  the  jurisdic- 
tion of  the  court,  and  it  could  not  be  contested 
on  an  application  for  a  writ  of  assistance. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  S  94.*] 

Appeal  from  Circuit  Court,  Muskegon 
County,  In  Chancery;  Clarence  W.  Sessions, 
Judge. 

Petition  by  Robert  Love  and  another  for 
writs  of  assistance  against  Georgie  Fay  Mer- 
rill and  others.  From  an  order  granting  re- 
lief, defendant  named  appealed.    Affirmed. 

Argued  before  OSTRANDER,  a  J.,  and 
BIRD,  BROOKE,  BLAIR,  and  STONE,  JJ. 

Philip  W.  Kniskem  and  Harris  B.  Galpin, 
for  appellant.  Cross,  Vanderwerp,  Foote  & 
Ross,  for  appellees. 

BLAIR,  J.  A  decree  of  foreclosure  having 
been  entered  In  the  above-entitled  cause,  the 
premises  were  sold  by  a  commissioner  to  cer- 
tain purchasers  who  later  applied  to  the  court 
for  writs  of  assistance  against  Georgie  Fay 
Merrill,  Mary  Van  Arkel,  and  Mattle  Fay, 
clilldreii  and  heirs  at  law  of  defendant,  at 
tliat  time  deceased,  and  L.  O.  Scull,  a  ten- 
ant under  them.  The  respondents  objected 
to  the  granting  of  the  application  for  the  fol- 


lowing reasons:  "(1)  The  mortgage  wUcb 
said  defendant  sought  to  foreclose  described 
In  the  bill  of  complaint  was  not  due  and  pay- 
able, according  to  the  terms  thereof,  at  the 
time  said  foreclosure  proceedings  were  com- 
menced by  the  filing  of  said  bill  of  complaint. 
(2)  The  court  had  no  jurisdiction  in  said 
cause  either  over  the  subject-matter  or  over 
the  person  of  the  defendant,  (a)  No  subpoe- 
na was  served  on  the  defendant  personally 
as  required  by  the  rules  and  practices  of 
said  court  (b)  Said  defendant  prior  to  the 
commencement  of  said  suit  was  adjudged 
an  incompetent,  and  had  been  placed  under 
guardianship,  and  the  guardian  of  said  de- 
fendant was  not  made  a  party  to  said  suit  or 
served  with  a  subpoena  therein,  as  is  re- 
quired by  said  rules  and  practice."  The  writ- 
ten objections  were  supported  by  affidavit 
averring,  among  other  things,  as  follows: 
"They  further  say  that  at  the  time  of  the 
commencement  of  said  suit  the  defendant 
Eliza  T.  Fay  had  been  adjudged  an  incompe- 
tent person,  and  the  said  Gteorgie  Fay  Mer- 
rill had  been  appointed  by  the  probate  court 
of  said  county  as  her  guardian  and  duly 
qualified  as  such;  that  said  defendant  lived 
in  the  dty  of  Muskegon,  in  the  same  home 
where  she  had  lived  for  a  great  number  of 
years,  and  that  she  was  never  at  any  time 
concealed  within  the  state  of  Michigan ;  that 
at  the  time  referred  to  by  the  officer  who 
made  the  return  endorsed  upon  the  subpoena 
that  she  was  so  concealed  she  was  living  at 
her  said  home,  as  she  had  been  before,  with 
no  attempt  at  concealment,  but  that  at  that 
time,  as  said  officer  well  knew,  she  was  sick 
in  bed,  and  was  not  expected  to  live  even 
from  day  to  day,  and  that  the  reason  said 
subpoena  was  not  served  at  that  time  was 
because  it  was  feared  it  would  endanger  her 
life;  that  it  was  deemed  unsafe  on  account 
of  her  condition  for  any  one  to  enter  her 
room  except  her  family  and  nurse ;  that  she 
soon  thereafter  became  somewhat  improved 
In  health,  and  afterward  died  In  the  year 
1910,  a  few  months  ago."  The  sheriff,  in  his 
return  to  the  subpoena  issued  in  the  suit,  cer- 
tified "that  after  diligent  search  and  inquiry 
I  have  been  unable  to  serve  the  within  sub- 
poena because  of  the  within  named  defend- 
ant's concealment  within  the  state  of  Mich- 
igan." The  affidavit  of  counsel  to  obtain  an 
order  of  publication  was  in  part  as  follows: 
"Deponent  further  says  that  said  defendant 
is  a  resident  of  this  state;  that  process  for 
her  appearance  has  been  duly  Issued,  as 
aforesaid;  and  that  the  same  cannot  be 
served  upon  said  defendant  by  reason  of  her 
concealment  within  the  state.  Deponent  fur- 
ther says  that  said  defendant  is  a  mentally 
incompetent  person,  and  that  Georgie  Fay 
Merrill  is  guardian  of  said  defendant  under 
appointment  of  the  probate  court  for  the 
county  of  Muskegon ;  that  said  defendant  de- 
sires to  make  application  for  an  order  of 
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publication  in  accordance  with  sections  485, 
486,  and  487  of  tlie  Compiled  Laws  of  Micli- 
igan  for  1897,  and  desires  to  give  notice  to 
said  defendant  and  to  Iier  said  guardian  that, 
if  fhe  or  they  do  not  procure  the  appoint- 
ment of  a  guardian  ad  litem  for  said  defend- 
ant to  appear  In  this  cause  within  twenty 
days  after  the  time  fixed  in  said  order  of  pub- 
lication for  her  appearance  therein,  the  com- 
plainant will  apply  to  this  court  to  appoint 
a  guardian  ad  litem  for  her  without  further 
notice."  The  order  of  publication  filed  Sep- 
tember 25, 1909,  contained  a  provision :  "Tliat 
a  copy  of  this  order,  together  with  a  notice 
signed  by  said  solicitors  for  complainant,  di- 
rected to  said  guardian  ad  litem,  reciting 
that,  unless  said  defendant  and  said  guard- 
Ian  do  not  procure  the  appointment  of  a 
guardian  ad  litem  within  20  days  after  the 
time  mentioned  provided  for  her  appearance, 
the  said  complainant  will  apply  to  this  court 
to  appoint  a  guardian  ad  litem  for  the  said 
defendant  without  further  notice,  be  served 
on  said  Georgie  Fay  Merrill,  guardian,  as 
aforesaid,  within  20  days  from  this  date." 
The  order  and  notice  were  personally  served 
on  Georgie  Fay  Merrill  September  28,  1909. 
The  objections  were  overruled  and  the  writs 
granted.  From  this  order  the  respondents 
appeal  to  this  conrt. 

The  proceedings  were  in  conformity  with 
the  practice  required  by  the  statute,  and  must 
be  sustained  if  such  practice  is  applicable  to 
suits  against  incompetent  persons.  There  is 
a  lack  of  harmony  in  the  decisions  of  other 
states  upon  this  question,  due  in  part,  at 
least,  to  statutes  regulating  the  practice.  In 
this  state  there  is  no  statute  regulating  the 
practice  in  such  cases,  and  the  question  must 
be  decided  in  accordance  with  the  rules  of 
the  common  law. 

This  question  came  before  the  court  in  a 
suit  at  law  in  Ingersoll  v.  Harrison,  43  Mlcb. 
234,  12  N.  W.  179.  The  summons  was  per- 
sonally served  upon  the  insane  defendant, 
who  was  under  guardianship.  His  guard- 
Ian  joined  with  him  in  pleading  in  abatement 
of  the  service  the  fact  that  he  was  under 
guardianship.  We  quote  from  the  opinion 
of  the  court  as  follows:  "The  sole  question 
raised  is  whether  the  existence  of  the  guard- 
ianship took  away  the  defendant's  legal  ca- 
pacity to  l>e  served  with  the  summons,  and 
we  think  It  did  not  He  continued  liable  to 
suits  and  liable  to  notification  of  their  in- 
stitution. Stembergh  v.  Schoolcraft,  2  Barb. 
[N.  Y.]  153,  and  authorities  cited;  Crippen 
V.  Culver,  13  Barb.  [N.  Y.]  424.  See,  also, 
Bush  V.  Pettibone,  4  N.  Y.  300;  Ibbotson  v. 
Lord  Oalway,  6  Term,  133 ;  Cock  v.  Bell,  13 
East,  355."  Although  this  case  was  not  re- 
ferred to  in  the  opinion,  the  same  rule  was 
adopted  in  Stoner  v.  Riggs,  128  Mich.  129,  87 
N.  W.  109. 

[1]  These  cases  establish  the  rule  for  this 
state  that  there  is  no  distinction  in  proceed- 


ings at  law  between  sane  and  Insane  per- 
sons as  to  the  proceedings  for  obtaining  Jo- 
risdictlon  of  their  persons.  The  same  rule  ob- 
tains in  suits  in  equity,  so  far  as  obtaining 
Jurisdiction  of  the  person  is  concerned.  Stur- 
ges  V.  Longwortta,  1  Ohio  St  544.  In  Micb- 
igan,  as  in  Ohio,  at  the  time  of  the  decision 
cited,  "the  mode  of  bringing  parties  into 
court,  both  at  law  and  in  chancery,  is  the 
subject  of  statutory  enactment ;  the  liCgisIa- 
ture  evidently  intending  to  cover  the  whole 
ground.  No  exception  Is  made  in  favor  of 
lunatics.  •  •  ♦  The  important  difference 
l>etween  a  lunatic  and  a  sane  person  does  not 
consist  so  much  in  the  mode  of  the  court  in 
obtaining  Jurisdiction  over  the  person  as  in 
the  proceedings  after  that  Jurisdiction  has 
been  obtained.  The  Legislature  having  lit- 
erally embraced  all  parties  within  the  provi- 
sions of  the  act,  unless  it  would  be  clearly  in 
violation  of  its  spirit  to  Include  insane  de- 
fendants, we  could  not  hold  that  they  were 
without  its  provisions." 

[2]  We  therefore  hold  that  the  court  ac- 
quired Jurisdiction  over  the  person  of  the  de- 
fendant, and  that  it  was  the  duty  of  the 
court  to  appoint  a  guardian  ad  litem  to  de- 
fend the  suit  Van  Horn  v.  Hann,  39  N.  J. 
lAw,  207,  213.  We  think,  however,  that  the 
court  in  such  cases  should  appoint  the  gen- 
eral guardian  or  some  person  who  could  he 
relied  upon  to  actively  protect  the  defend- 
ant's interests  and  not  the  register  of  the 
conrt  or  other  person  who  would  be  natural- 
ly expected  to  make  a  merely  formal,  per- 
functory defense.  Van  Horn  v.  Hann,  supra ; 
Frieseke  v.  Frieseke,  138  Mich.  458,  101  N. 
W.  632. 

[3]  The  court  having  obtained  Jurisdiction 
of  the  person  and  subject-matter  of  the  suit 
having  caused  the  order  of  publication  to  be 
served  upon  the  daughter  of  defendant  as 
general  guardian,  affording  her  an  opportu- 
nity and  making  it  her  duty  to  appear  and 
procure  the  appointment  of  a  guardian  ad 
litem,  the  appointment  of  the  register  as 
such  guardian  ad  litem  did  not  deprive  the 
court  of  jurisdiction  to  render  the  decree 
and  could  not  t>e  contested  upon  ttie  applica- 
tion for  a  writ  of  assistance.  Ball  ▼.  Ridge 
Copper  Co.,  118  Mich.  7,  76  N.  W.  130:  Pe- 
ters V.  Youngs,  122  Mich.  484,  81  N.  W.  263. 

The  order  is  afiSrmed. 


LIGHT  V.  DETROIT  ft  U.  RT.  CO. 

(Supreme  Court  of  Michigan.     May  8,   1911.) 

1.  Cahbiebs  ({  383*)— Ejection  of  PjlS8x:toeb 

— XNJUBT  TO  Health. 

Whether  a  i^ssenger  wrongfully  ejcctfd 
from  a  train  sustained  any  injury  to  his  health 
caused  by  his  having  to  walk  to  his  home  a  dia- 
tance  of  six  miles  held,  under  the  evidence,  for 
the  jury. 

[EM.    Note.— For   otlier   cases,    see   Carriers, 
Cent  Dig.  |{  1492-1496;  Dec.  Dig.  i  383.*] 
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2.  Appeal  akd  Ebbob  (S  1051*)— Habuless 
Ebbob— Ebboreoub  Aduission  of  Evidence. 

Where,  in  an  action  for  wrongfully  eject- 
ing a  passenger  it  was  admitted  that  he  had  a 
ticket,  the  error,  if  any,  in  admitting  in  evi- 
dence a  telegram  from  the  station  agent  selling 
the  ticket,  reciting  that  the  ticket  bad  been  sold, 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-4170;  Dec.  Dig.  { 
1051.*] 

3.  CaBBIERS      (§     358»)— PA88ENQEBS— WBONO- 

FUL  Demand  op  Payment  of  Fabb— Obli- 
gation OF  Passengeb. 

A  passenger  who  has  surrendered  bis  ticket, 
and  who  is  called  on  to  pay  a  second  time  need 
not,  to  avoid  ejection  from  the  train,  go  among 
his  friends  on  the  train  to  endeavor  to  borrow 
money  to  pay  the  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  a  1434-1438 ;  Dec.  Dig.  {  358.*] 

4.  Cabbiebs  (I  882*)— Ejection  of  Passenoeb 
—Damages. 

A  passenger  who  was  wrongfully  ejected 
from  a  train  about  6  o'clock  in  the  evening  was 
compelled  to  walk  to  his  home,  about  six  miles 
away.  He  reached  there  about  dark,  and  felt 
weak,  and  the  following  day  he  felt  sore  and 
stiffened  up,  and  for  about  two  days  he  was  un- 
able to  continue  his  work  as  a  barber,  earning 
from  |3  to  $5  a  day.  Held,  that  a  verdict  for 
S500  was  ezcessive,  and  must  be  reduced  to 
$250. 

[Ed.  Note.— For  other  casetL  see  Carriers, 
Cent  Dig.  U  14S3-1491 ;  Dec.  Dig.  S  382.*] 

Hooker,  J.,  dissenting. 

Error  to  Circuit  Court,  Alcona  County; 
Main  J.  Connlne,  Judge. 

Action  by  Albert  Light  against  the  Detroit 
ft  Mackinac  Railway  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  error.     Conditionally  reversed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  HOOKER,  MOORE,  McALVAY, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

James  McNamara  and  Charles  R.  Henry 
(Guy  D.  V.  Henry,  of  counsel),,  for  appellant 
Lewis  P.  Coumans,  for  appellee. 

BROOKE,  J.  Plaintiff,  a  barber  residing 
at  Au  Sable,  was  a  member  of  the  Harris- 
Tille  baseball  team,  which  played  at  Alpena 
on  July  16,  1910.  Harrisville  is  located  be- 
tween Alpena  and  Au  Sable;  all  three  sta- 
tions being  upon  defendant's  road.  After  the 
conclusion  of  the  game,  the  manager  of  the 
ball  team  purchased  from  the  defendant's 
agent  at  Alpena  nine  tickets  for  Harrisville 
and  one  for  Au  Sable,  and  the  team  boarded 
the  train.  The  conductor  took  up  the  tickets 
between  Alpena  and  Harrisville.  As  the 
train  left  HarrisTllIe,  the  conductor  demand- 
ed from  plaintiff  transportation  between 
Harrisville  and  Au  Sable.  Plaintiff  claimed 
that  be  had  already  surrendered  to  the  con- 
ductor a  ticket  calling  for  transportation  be- 
tween Alpena  and  Au  Sable.  This  the  con- 
ductor denied,  claiming  that  be  had  received 
no  ticket  from  plaintiff  of  that  character. 
The  fare  between  Harrisville  and  Au  Sable 
is  61  cents.    Plaintiff  had  but  12  cents  in  his 


pocket  The  train  was  stopped  at  Greenbush, 
and  plaintiff  was  ejected.  No  claim  is  made 
that  plaintiff  was  physically  injured  while  be- 
ing put  off  the  train.  This  occurred  at  6 
o'clock,  and  thereafter  plaintiff  walked  back 
to  Harrisville,  a  distance  of  six  miles.  Upon 
bis  arrival  there  a  telegram  was  sent  to  the 
agent  at  Alpena,  to  which  the  agent  replied 
as  follows:  "Alpena,  Mich.  To  Manager  of 
Base  Ball  Team.  Nine  tickets  to  Harrisville, 
one  to  Au  Sable,  price  $10.65.  H.  M.  Reeves, 
Agt" 

With  reference  to  his  physical  condition, 
plaintiff  testified:  "It  was  Just  about  dark 
when  I  reached  Harrisville.  I  had  nothing 
to  eat  after  being  put  off  the  train  before 
reaching  Harrisville.  I  did  not  procure  any- 
thing to  eat  right  away  after  reaching  Har- 
risville. Q.  What  was  your  condition  from 
the  effect  of  not  having  something  to  eat  up 
to  that  time?  A.  I  felt  pretty  weak.  Q. 
What  was  your  condition  the  following  day, 
or  the  condition  of  your  health;  that  Is,  in 
the  forenoon  of  the  16th?  A.  I  was  sore, 
and  my  leg  was  stiffened  up,  too.  Q.  How 
long  did  that  continue,  if  you  know?  A. 
About  two  days.  I  was  not  able  to  continue 
work  in  the  shop  after  leaving  (arriving) 
home  Thursday  night  I  didn't  get  into  my 
shop  until  Saturday  night  I  wasn't  St  to 
go  in  and  do  any  Itarber  work.  Q.  Why?  A. 
Nervous  and  soreness.  Q.  So  that  you  lost 
that  time?  A.  I  did,  sir.  Q.  What  would 
it  be  reasonably  worth,  a  day's  work  where 
you  were  working  in  your  own  shop?  A. 
Between  $3  and  $5." 

[1]  Upon  the  question  of  damages,  the 
court  charged  the  Jury,  in  part,  as  follows: 
"Also  he  would  be  entitled  to  recover  for 
any  injury  to  his  health  that  he  suffered 
— any  injury  to  his  health  by  reason  of  his 
being  ejected  from  ,the  train — and  that  in- 
Jury  to  his  health  was  in  consequence  of  the 
necessary  exertion  in  reaching  a  station,  he 
would  be  entitled  to  recover  for  that.  That 
element  of  damage  you  should  consider  care- 
fully, and  you  should  inquire  whether  as  a 
matter  of  fact  his  health  was  injured  and 
to  what  extent"  Defendant  contends  that 
this  instruction  was  erroneous,  for  the  rea- 
son that  plaintifTs  testimony  as  to  his  phys- 
ical injuries  was  not  such  as  to  warrant  the 
Jury  in  awarding  to  him  any  damages  upon 
that  account.  It  Is  pointed  out  that,  inas- 
much as  plaintiff  had  engaged  in  a  gamci  of 
baseball  on  the  day  in  question,  the  first 
game  he  had  played  tliat  year,  his  soreness 
was  attributable  to  the  violent  exercise  de- 
manded by  the  game,  rather  than  to  the  six- 
mile  walk  ui>on  a  summer's  evening.  We 
think  the  testimony  as  to  physical  injury  is 
not  very  convincing,  and  that  the  argument 
of  counsel  might  very  well  have  convinced 
the  Jury  that  it  was  not  the  result  of  the 
six-mile  walk.    It  was,  however,  a  question 
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for  the  Jnry,  and  tbe  Instructions  quoted  cor- 
rectly state  the  law. 

[2]  Tbe  telegram  from  the  agent  at  Alpena 
was  admitted  over  the  objection  of  defend- 
ant. The  only  fact  which  the  telegram  tend- 
ed to  prove  was  that  the  manager  of  tbe 
team  bad  purchased  nine  tickets  to  Harrls- 
ville  and  one  to  Au  Sable.  In  the  discus- 
sion between  court  and  counsel  touching  the 
telegram,  tbe  following  appears:  "By  Mr. 
Henry  (counsel  for  defendant):  I  wish  to 
state  here  that  this  testimony  In  regard  to 
the  purchasing  of  tbese  tickets  Is  not  going 
to  be  seriously  assailed  by  the  defendant  in 
this  suit.  By  Mr.  Coumans  (counsel  for 
plaintiff):  Then  do  yon  admit  that  there  was 
sold  to  Mr.  Sandorf  In  tbe  purchase  of  those 
tickets  a  ticket  good  for  travel  from  Alpena 
to  Au  Sable  that  day,  and  It  was  in  the 
bunch  of  tickets  that  was  bought  for  the  ball 
players?  Mr.  Henry:  I  have  stated  that" 
In  view  of  this  admission  by  defendant's 
counsel,  the  receipt  of  the  telegram  in  evi- 
dence is  without  prejudice,  even  If  It  was 
Incompetent,  which  we  do  not  determine. 

[3]  Evidence  was  offered  by  defendant  tend- 
ing to  show  that  a  friend  of  -plaintiff's  was 
upon  tbe  same  car  with  him,  who,  if  plain- 
tiff had  applied  to  him,  would  have  loaned 
him  tbe  money  necessary  to  pay  his  fare 
from  HarrisvUle  to  Au  Sable.  This  was  ex- 
cluded, and  error  is  assigned  thereon.  Upon 
this  branch  of  the  case  defendant  relies  up- 
on Frederick  v.  M.  H.  &  O.  Ry.  Co.,  37  Mich. 
342,  26  Am.  Rep.  531;  Maboney  v.  Railway 
Co.,  93  Mich.  612,  53  N.  W.  793,  18  L.  R.  A. 
335,  32  Am.  St.  Rep.  528;  Brown  v.  Rapid 
Railway  Co.,  134  Mich.  591,  96  N.  W.  925. 
We  are  of  opinion  that  tbe  rule  requiring 
the  passenger  to  pay  a  second  time,  if  he 
has  the  money,  in  compliance  with  his  duty 
to  minimize  defendant's  loss,  should  not  be 
extended  so  as  to  compel  him,  if  he  has  not 
tbe  money,  to  go  among  his  friends  or  ac- 
quaintances upon  the  train  and  endeavor  to 
borrow  it  at  the  risk  of  refusal  and  humilia- 
tion.   The  testimony  was  properly  excluded. 

[4]  A  motion  for  a  new  trial  was  made, 
one  of  the  grounds  for  which  was  that  tbe 
verdict  of  ^500  was  clearly  excessive.  This 
motion  was  denied.  We  think  it  clear  that 
tbe  verdict  Is  excessive.  Compensation  for 
the  injury  wrongfully  Inflicted  should  be  the 
measure  of  plalntiCF's  recovery.  Tbe  testi- 
mony in  this  record  does  not  show  Injury  to 
defendant  which  would  warrant  a  verdict 
for  $500. 

Tbe  Judgment  will  be  reversed  and  a  new 
trial  ordered  unless  plaintiff  remits  the  sum 
of  $250,  In  which  event  it  will  stand  affirm- 
ed, with  costs  of  this  court  to  defendant 

OSTRANDER,  C.  J.,  and  BIRD,  MOORE, 
McALVAY,  BLAIR,  and  STONE,  JJ.,  con- 
curred with  BROOKE,  J. 


HOOKER,  J.  (dissenting).  This  plalntlir 
obtained  a  verdict  for  $500  against  defend- 
ant for  damages  sustained  by  reason  of  bis 
ejection  from  a  train  by  defendant's  conduc- 
tor. He  claimed  to  have  surrendered  his 
ticket  to  tbe  conductor.  This  was  disputed. 
Tbe  jury  found  plabitifTs  testimony  true. 
and  we  must  assume  that  they  were  rigbt 
about  it.  He  was  put  off  tbe  train  at  a 
small  station  and  chose  to  walk  six  miles  to 
his  sister's  at  Harrlsville,  and  claims  that 
his  health  was  injured  thereby.  He  was  a 
member  of  a  baseball  team,  and  had  played 
ttiat  day.  He  bad  gone  to  Alpena  in  com- 
pany with  a  friend;  their  personal  belone- 
ings  being  in  one  satchel.  Testimony  was 
offered  which  would  have  shown  that  tlUs 
friend  bad  and  would  have  loaned  him  mon- 
ey to  pay  tbe  fare  required,  and  this  was 
excluded.  Assuming  that  tbe  defendant  had 
no  money,  and  therefore  was  unable  to  pay 
tbe  fare  demanded,  which  be  should  bave 
done  if  he  consistently  could  under  the  case 
of  Bro\vn  v.  Rapid  Railway  Co.,  134  MIcb. 
681,  96  N.  W.  925,  we  think  it  was  error  to 
exclude  this  testimony,  for  the  reason  that  It 
should  have  been  received  in  mitigation  of 
damages  if  for  no  other  purpose. 

If  be  unnecessarily  suffered  the  bumtlla- 
tion  of  ejection  and  a  walk  of  six  miles,  the 
Jury  might  properly  have  awarded  less  dam- 
ages. 

The  Judgment  should  be  reversed,  and  a 
new  trial  ordered. 


LAMBERSON  et  aL  ▼.  L07E. 
(Supreme  Court  of  Michigan.     May  8,   Idll.) 

1.  Bills  and  Notes  (1 49*)— Accommodation 
Taper.  _ 

Sureties  on.  defendant's  son's  contract,  be- 
comioR  liable,  induced  defendant  to  give  a  note 
payable  to  the  obligee's  agent;  toe  sureties 
also  signing  it.  The  sureties  borrowed  money, 
paying  it  to  the  ageat,  who  indorsed  tbe  note 
to  tbem  without  recourse.  Held,  that  defend- 
ant was  an  accommodation  maker  for  the  sure- 
ties' benefit. 

[Ed.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent  Dig.  i  66;    Dec  Dig.  $  4».*J 

2.  Evidence    (J    423*)— Testimont    Affect- 
ing Negotiable  Papkb — Adhissibilftt. 

Tbe  relations  and  liabilities  of  parties  to 
accommudation  paper  can  be  shown  by  parol 
evidence. 

(E3d.    Note.— For  other  oases,   see   Evidence, 
Cent  Dig.  {f  1957-1965;    Dec.  Dig.  {  423.*] 

3.  Bills   and   Notes   (i   439*)— Accommoda- 
tion   PaPEH— DiSCHABQE. 

Accommodation  paper  is  discharged  by  pay- 
ment thereof  by  tbe  accommodated  party,  both 
under  tbe  express  provisiim  of  Negotiable  In- 
struments Law  (Pub.  Acts  1905,  No.  265)  i 
121.  and  independent  thereof. 

[Ed.    Note.— For  other   cases,   see   Bills   and 
Notes,  Dec.  Dig.  {  430.*] 

Error  to  Circuit  Court  KalaD«azoo  Ooanty; 
Frank  E.  Knappen,  Judge. 
Action  by  Charles  A.  Lamberson  and  oth- 


•For  other  casei  see  wme  topic  and  section  NUMBER  In  Dec.  Die.  ft  Am.  Dig.  Key  No.  Series  *  Hep'r  btdeaes 


Digitized  by 


Google 


Mich.) 


LAMBERSOK  y.  XjOYE 


1127 


crs  against  Charles  M.  Love.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 
Argued  before  BIRD,  HOOKEB,  MOORE, 
McALVAY,  and  STONE,  JJ. 

Frost  &  Farrell,  for  appellants.  Jackson 
&  Fitzgerald,  for  appellee. 

McALVAY,  J.  Plaintiffs  were  guaran- 
tors or  sureties  for  one  George  Love  to  se- 
cure the  faithful  performance  of  a  certain 
contract  between  him  and  a  medical  com- 
pany, which  had  agreed  to  furnish  him  as 
its  salesman  certain  medicines,  extracts,  etc., 
uix)n  certain  terms  and  conditions,  and  for 
which  he  agreed  to  pay  In  time  and  manner 
provided  In  the  written  contract  George 
Love  defaulted  in  the  performance  of  this 
contract  to  the  amount  of  $681.40.  Later 
suit  was  brought  against  him  and  his  sure- 
ties upon  this  contract  to  recover  this 
amount.  George  Love  left  for  parts  un- 
known. He  Is  the  son  of  the  defendant. 
PalntiffB  undertook  no  defense  to  the  suit 
against  them.  After  it  was  begun  they  In- 
terviewed defendant  for  the  purpose  of  be- 
ing relieved  from  It  and  to  avoid  the  pay- 
ment of  the  amount  claimed,  and  told  him 
they  cane  to  find  George,  and  that  he  was 
short  about  $700,  and  the^  had  been  called 
upon  to  settle.  One  of  them  mentioned  the 
fact  that  Gieorge  had  made  himself  liable  to 
arrest.  Later,  on  September  30,  1908,  the 
company's  agent.  Hunter,  came  to  Kalama- 
zoo. One  of  the  plaintllFs  called  defendant 
by  telephone  telling  him  that  fact,  and  that 
be  (plaintiff)  wanted  to  get  the  matter  set- 
tled and  wanted  defendant  to  pay  It.  The 
same  day  plaintiffs  and  the  agent  drove  to 
defendant's  farm  for  the  purpose  of  getting 
this  obligation  npon  which  suit  had  been 
brought  out  of  the  way.  After  some  talk  it 
was  agreed  tliat,  if  defendant  would  give  a 
note  for  $600,  plaintiffs  would  sign  It  as  sure- 
ties, and  a  note  for  that  amount  was  drawn 
np  by  the  agent  payable  to  him,  and  was 
signed  by  the  parties  as  agreed.  Plaintiffs 
signed  on  the  back  "as  sureties."  The  next 
morning  plaintiffs  met  Hunter  at  the  bank. 
They  borrowed  $600  on  their  four  months' 
note,  giving  the  money  to  Hunter;  he  having 
tamed  over  to  them  the  note  executed  the 
day  before.  This  note  they  pat  into  the 
bank  as  collateral  to  their  note.  Hunter  al- 
so surrendered  to  them  the  contract  with 
George  Love  upon  which  suit  had  been 
brought,  and  that  suit  was  discontinued. 
Plaintiffs'  note  at  the  bank  was  renewed 
from  time  to  time  untU  the  note  signed  by 
defendant  came  due,  which  he  upon  de- 
mand refused  to  pay,  and  they  were  then 
called  npon  to  pay  their  Indebtedness.  After 
such  payment  they  brought  this  suit  This 
note  reads  as  follows:  "$600.00.  Texas, 
Kalamazoo  County,  Mich.,  Sept.  SO,  1908. 
On  or  before  one  year  after  date,  I  promise 
to  pay  to  R.  A.  Hunter  or  order  six  hun- 
dred doUais  with  interest  at  the  rate  of  six 


per  cent  annually  from  date.  Value  receiv- 
ed. Payable  at  Kalamazoo,  Mich.  O.  M. 
Love."  With  following  indorsements  on 
back:  "As  sureties,  0.  A.  Lamberson,  J.  C. 
Bogard."  "Without  recourse  on  me.  R.  A. 
Hunter."  At  the  close  of  plaintiff's  case, 
defendant  moved  for  an  Instructed  verdict, 
for  the  following  reasons :  (1)  Want  of  con- 
sideration for  the  note.  (2)  That  it  was  In 
fact  plaintiffs'  obligation  for  their  benefit 
(3)  Defendant  was  an  accommodation  maker 
for  plaintiffs'  benefit,  and,  having  paid  their 
own  obligation,  they  could  not  recover  from 
'him.  This  motion  was  granted,  a  verdict 
for  defendant  was  accordingly  retamed,  and 
upon  It  a  Judgment  was  entered. 

But  one  question  is  raised  in  this  court  by 
appellants.  They  contend  that  the  court 
erred  in  directing  a  verdict. 

It  is  clear  that  at  the  time  these  parties 
met,  and  the  note  in  suit  was  made,  defend- 
ant was  in  no  way  related  to  or  obligated  up- 
on the  contract  with  his  son  George  upon 
which  suit  had  already  been  brought  It  is 
undisputed  that  defendant  received  no  con- 
sideration when  he  signed  the  note.  The 
testimony  shows  why  plaintiffs  were  there. 
Lamberson  testified:  "It  was  for  the  pur- 
pose of  getting  this  obligation  that  we  had 
been  sued  upon  settled,  that  we  went  out  to 
Mr.  Love's  farm."  Plaintiff  Bogard  testi- 
fied :  "We  went  out  there  for  the  purpose 
of  getting  this  settled,  and  signed  this  note 
for  the  purpose  of  settling,  so  as  to  lie  re- 
lieved from  this  suit  which  had  been  started 
by  the  Rawleigb  Medical  Company.  Mr. 
Love  had  agreed  to  settle  this  before.  That 
was  why  I  went  out  there;  that  is  after  the 
suit  had  been  started  against  us.  My  only 
Interest  in  this  matter  was  to  be  relieved 
from  the  suit  started  against  us  so  that  we 
would  not  have  to  pay  the  $080.  Mr.  Love 
wanted  us  to  sign  the  note,  but  we  didn't 
care  about  what  Mr.  Love  wanted  unless 
we  were  relieved  from  this  obligation.  Our 
sole  purpose  in  signing  this  note  was  to  get 
relieved  from  this  suit."  The  record  shows 
that  the  note  was  not  signed  by  defendant 
at  the  request  of  the  agent  Hunter,  nor  up~ 
on  his  agrreement  to  discontinue  the  suit 
against  plaintiffs.  Nor  was  the  money  ob- 
tained by  Hunter  at  the  bank  upon  the  note 
in  suit 

[1]  Plaintiffs  at  the  bank  borrowed  $600  on 
their  note,  paid  it  to  Hunter,  who  indorsed 
the  note  to  them  without  recourse,  and  sur- 
rendered to  them  their  obligation  to  his  com- 
pany. These  facts  have  been  repeated  to 
make  clear  the  relations  between  the  parties 
to  this  suit  upon  the  note  plaintiffs  have 
paid.  It  is  clear  to  us  that  this  transaction 
was  for  their  benefit.  The  consideration  was 
moving  to  them.  Their  liability  was  reduced 
$81,  and  the  suit  was  discontinued.  In  pay- 
ing their  note  at  the  bank,  they  paid  their 
own  obligation.  It  follows  tliat  deftodant 
upon  this  note  was  an  accommodation  mak- 
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er  for  their  benefit  This  is  shown  by  the 
evidence. 

[2]  The  weight  of  authority  is  that  the 
relations  and  liabilities  of  the' parties  to  ac- 
commodation paper  may  be  shown  by  parol 
evidence,  and  it  may  be  shown  that  a  person 
who  Is  apparently  liable  only  secondarily  on 
the  Instrument  Is  in  fact  the  principal  debtor. 
1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  343. 

[3]  It  is  settled  law  that  the  payment  of 
accommodation  paper  by  the  party  accom- 
modated discharges  the  instrument.  This  Is 
also  now  the  express  provision  of  our  nego- 
tiable Instruments  law.  Act  No.  265,  P.  A. 
1905,  S  121. 

It  follows  that  plaintifTs  acquired  no  right 
of  action  against  defendant,  for  as  between 
them  there  was  no  consideration. 

The  trial  court  was  not  in  error  In  direct- 
ing a  verdict  for  defendant. 

The  judgment  is  afiarmed. 


HARPER  V.  HOLCOMB. 
(Supreme  CJourt  of  Wisconsin.     May  2,  1911.) 

1.  Evidence  (S  150*)— Expebiments. 

In  an  action  for  injuries  to  plaintiff,  caus- 
ed by  defendant  shootinj;  him  by  mistalie  for  a 
deer,  evidence  of  expennients.  made  after  the 
occurrence,  to  show  that  defendant  miplit  read- 
ily have  distin^isbed  plaintiff  from  a  deer,  bad 
be  exercised  reasonable  care,  was  competent,  on 
proof  that  the  conditions  were  so  far  similar  to 
those  existing  at  the  time  and  place  of  the  in- 
jury as  to  render  the  result  of  the  experiment  of 
substantial  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  439;  Dec.  Dig.  {  150.*] 

2.  Appeal  and  Erbob  (f  970*)  —  Review — 

COMPETENOT  OF   EVIDENCE. 

The_  determination  of  a  qnestton  whether 
the  conditions  under  which  certain  experiments 
offered  in  evidence  were  made  were  similar  to 
those  surrounding  the  actual  occurrence  will  not 
be  disturbed  on  appeal,  unlega  manifestly  erro- 
neous. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3849-3851;  Dec.  Dig.  | 
970.*] 

8.  Afpeai.  and  EIbbob  (J  760*)— Recobd— Re- 
view. 

Alleged  error  in  the  admission  of  evidence 

will  not   be   disturbed,    where  no   reference   is 

made  to  the  place  in  the  record  or  printed  case 

where  the  evidence  may  be  found. 
[E5d.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  f  3095 ;   Dec.  Dig.  |  760.*] 

4.  Witnesses   (S   275*)— Cross-Examination 

—Scope. 

Where,  in  an  action  for  shooting  plaintiff 
by  mistake  for  a  deer,  defendant  was  not  inter- 
rogated in  chief  as  to  hunters  customarily  wear- 
ing red  clothing,  an  interrogatory  as  to  wheth- 
er it  was  not  customary  to  wear  red  clothing  in 
addition  to  a  red  cap  was  not  proper  cross-ex- 
amination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  961-975;   Dec.  Dig.  {  275.*] 

6.  Weapons   (S   18*)- Neoligent   Use— Evi- 
dence. 

Where  plaittiff,  a  guide,  was  shot  by  mis- 
take for  a  deer,  evidence  that  plaintiff  made  his 


appearance  sooner  than  was  reasonably  to  be 
expected  when  he  was  injured  was  not  admis- 
sible, on  the  theory  that  if,  when  defendant  saw 
an  object  which  he  mistook  for  a  deer,  he  did 
not  have  reasonable  ground  to  expect  plaintiff 
had  been  long  enough  absent  to  return,  there 
was  necessarily  no  culpable  negligence  in  shoot- 
ing as  be  did. 

[Ed.  Note.— For  other  cases,  gee  Weapons, 
Cent  Dig.  II  34,  35 ;   Dec.  Dig.  {  18.*1 

6.  Weapons  «  18*)  —  Neouoent  Dse  —  Evi- 
dence. 

Plaintiff,  a  guide,  left  to  endeavor  to  dis- 
cover deer  and  start  the  same  within  defendant's 
range;  and  on  returning,  defendant  on  merely 
seeing  a  "flash"  through  the  underbrush,  with- 
out waiting,  shot  and  wounded  plaintiff  in  the 
leg,  held  negligence  as  a  matter  of  law.  since 
defendant  was  Iraund  to  use  care  commensurate 
with  the  danger  not  to  shoot  at  an  object,  partly 
obscured  by  the  underbrush,  without  first  wait- 
in^r  for  such  a  view  as  to  enable  him  not  to  mis- 
take a  human  being  for  a  deer. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  ||  84,  35;  Dec.  Dig.  {  18.*] 

7.  Weapons   (|    18*)— Neouoent   Use— Care 
Required— Instructions. 

Plaintiff  was  shot  by  defendant's  mistaking 
him  for  a  deer.  On  the  issue  of  negligence  the 
court  charged  that  defendant  was  bound  to  use 
ordinary  care  to  prevent  injury  to  others,  and 
owed  a  duty  to  plaintiff  to  exercise  the  highest 
degree  of  care  and  caution,  before  shaoting,  to 
distinguish  whether  the  object  at  which  be  shot 
was  an  animal  or  plaintiff.  Held,  that  the  in- 
struction was  objectionable  in  the  use  of  the 
words  "highest  degree  of  care  and  caution."  as 
requiring  too  great  a  degree  of  care,  and  also  as 
limiting  defendant's  duty  to  plaintiff  alone,  as 
distinguished  from  any  other  human  being. 

[E!d.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  H  84,  35;   Dec.  Dig.  |  18.*] 

8.  Appeal  and  Error  ({  1068*)  —  Irstrdc- 
TiONS— Prejudice. 

Where,  in  an  action  for  Injuries  to  plaintiff 
by  being  shot  by  defendant's  mistaking  him  for 
a  deer,  defendant,  under  the  evidence,  was  negli- 
gent as  a  matter  of  law,  be  was  not  prejudiced 
by  an  instruction  requiring  him  to  exercise  too 
high  a  degree  of  care. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4225-4228;  Dec  Dig.  { 
1068.*] 

9.  Trial  (|  352*)  —  Special  Vkbdict  — Coh- 

TRIBUTORT  NEOLIOENCE. 

Under  the  rule  that  the  statutory  right  to 
a  special  verdict  is  limited  to  having  the  essen- 
tial facts  found  by  the  jury,  as  distiniruished 
from  mere  evidence  thereof,  the  test  being  the 
controverted  mnterial  issues  of  fact  pleaded, 
whether  plaintiff,  in  an  action  for  injuries,  was 
negligent,  was  sufficiently  covered  by  a  general 
interrogatory  as  to  whether  he  was  guilty  of  a 
want  of  ordmary  care  proximately  contributing 
to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  840-845:   Dec.  Dig.  {  352.*] 

10.  Neoligence  (1 113*)— Contbibutobt  N»o- 
liqence— Pleading. 

Though  it  is  not  necessary,  in  a  suit  for  in- 
juries, that  plaintiff  should  spieciaUy  plead  free- 
dom from  contributory  negligence,  nor  for  de- 
fendant to  plead  contributory  neeiigence,  yet  if 
the  facts  pleaded  by  plaintiff  disclose  contrib- 
utory negligence,  the  complaint  is  demurrable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {|  186-103;    Dec.  Dig.  |  113.*) 
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11.  Negligence  (J  119*)— Due  Cake— Issues 
— Generai,  Denial, 

In  an  action  for  injuries,  plaintiff's  due 
care  is  put  in  issue  by  a  general  denial,  wheth- 
er specially  pleaded  in  the  complaint  or  not. 

[Ed.  Note.— For  other  cases,  see  Neelieence, 
Cent  Dig.  g§  200-216 ;    Dec  Dig.  g  llS.*] 

12.  Weapokb  (I  18*)— Negligent  Use— Con - 

TBIBDTOBT      NEGLIGENCE  —   QUESTION      FOB 
JOBY. 

In  an  action  for  injuries  to  plaintiff  by  bis 
being  shot  bj  defendant  by  mistake  for  a  deer, 
evidence  held  to  require  submission  of  plaintifTs 
contribntory  negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  {§  34,  85;  Dec.  Dig.  {  18.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Lawrence  W.  Halsey,  Judge. 

Action  by  Charles  W.  Harper  against  Mar- 
tin E.  Holcomb.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Action  to  recover  for  a  personal  injury. 

The  plaintiff  claimed  this:  He  went  into 
the  timber  country  In  Iron  county,  Wiscon- 
sin, to  serve  defendant  on  a  deer  bunting  ex- 
pedition, his  duty  being  to  locate  defendant 
and  son  in  convenient  places  to  shoot  deer 
which  be  might  start  from  surrounding  ter- 
ritory and  cause  to  approach  near  thereto. 
He  so  located  them  and  went  some  distance, 
tlicrefruiu,  passing  through  a  nearby  swamp 
in  an  effort  to  discover  deer.  Not  observing 
evidence  of  any  be  returned,  traveling  on 
an  old  logging  road.  When  he  arrived  in 
sight  of  defendant,  was  within  easy  range 
of  the  latter's  gun  and  about  to  call  to  blm, 
the  latter,  without  exercising  ordinary  care, 
taking  plaintiff  for  a  deer,  shot,  the  bullet 
striking  and  severely  wounding  him  In  the 
leg.  The  facts  of  such  occurrence  were  ap- 
propriately stated  In  the  complaint  with  a 
prayer  for  judgment 

The  defendant  answered,  admitting  all  al- 
legations in  the  complaint  except  those  in 
respect  to  shooting  without  ordinary  care, 
alleging  exercise  of  such  care,  that  plaintiff 
was  guilty  of  contributory  negligence  and 
denying  the  claimed  amount  of  damage. 

For  the  special  plea  of  contributory  negli- 
gence, defendant  alleged  this:  Plaintiff  was 
accompanied  by  his  son.  By  direction  they 
took  their  places  a  considerable  distance 
apart  upon  the  side  of  a  hill  where  they 
were  surrounded  by  timber  and  thick  under- 
brush and  were  to  remain  watching  for  deer 
while  he  went  out  and  made  efforts  to  drive 
In  any  which  might  be  In  the  vicinity.  The 
understanding  was  that  plaintiff  should  go 
in  a  particular  general  direction  about  a  mile 
and  return — taking  about  one  hour's  time.  He 
had  a  bell  and  whistle  with  which,  as  he 
approached  on  the  return,  he  was  to  signal 
in  order  to  guard  against  danger  of  being 
mistaken  for  a  deer  as  he  passed  along 
through  the  brush.  Plaintiff  appeared  In  the 
vicinity  of  defendant  and  his  son  in  a  very 
short  time  after  they  took  their  assigned 
places.     Under    the   arrangement    when    he 


started  out,  he  was  not  expected  back  for 
considerable  time.  He  not  only  returned 
much  earlier  than  defendant  had  reasonable 
ground  to  expect,  but  without  observing  the 
agreement  as  to  signaling.  The  result  was 
that  defendant  suddenly  saw  some  animated 
thing  in  the  brush  within  efficient  range  of 
his  gun.  The  object,  when  first  observed, 
was  nearly  stationary,  then  started  rapidly 
forward,  noiselessly,  so  far  as  defendant  was 
concerned.  Under  the  circumstances,  from  ap- 
pearances to  liim,  looking  through  the  brush, 
the  object  was  a  deer  and  he  accordingly 
shot,  striking  plaintiff  as  claimed.  The  lat- 
ter knew  it  was  very  dangerous  to  move 
toward  defendant's  location  without  giving 
any  signal  of  his  approach,  and  nevertheless 
omitted  to  use  any  precaution  in  that  regard. 
The  evidence  was  to  this  effect:  Plaintiff 
served  defendant  on  bunting  expeditions  be- 
fore the  one  in  question.  Both  were  well 
acquainted  with  the  dangers  of  their  occu- 
pation. Plaintiff  wore  gray  trousers, — quite 
of  the  color  of  a  deer, — a  red  sweater  and 
cap,  so  as  to  render  his  person  distinguish- 
able  to  one  observing  him  traveling  through 
the  brush  from  that  of  a  deer.  The  two 
started  from  their  camp  about  9  o'clock  In 
the  morning,  accompanied  by  defendant's 
son.  Plaintiff  was  furnished  with  a  bell  and 
whistle  with  which  to  signal  defendant  At 
the  best  for  the  latter,  plaintiff  was  to  go 
out  on  the  drive  and  when  he  started  to 
come  in  fire  a  shot,  or  if  he  got  on  a  trail 
of  a  deer  two  shots,  and.  In  any  event,  ring 
his  bell  and  use  the  whistle  right  along. 
Plaintiff  testified  tliat  he  was  only  to  signal 
with  his  bell  and  whistle  when  he  was  on  a 
deer  trail, — driving  one  as  be  thought  When 
the  party  arrived  near  a  swamp  they  sep- 
arated, defendant  and  his  son  going  to  a  lo- 
cation on  a  hill  side,  rising  from  the  edge  of 
the  swamp,  while  plaintiff  struck  off  through 
the  swamp  to  make  the  drive.  Defendant 
and  his  son  posted  themselves  as  directed 
some  300  feet  apart  There  was  an  old  log- 
ging road  through  the  swamp  so  located  that 
a  person  traveling  thereon  would  pass  near 
where  defendant  was  posted.  Between  the 
latter's  location  and  tbe  road  there  was 
brush,  so,  in  looking  from  sucb  location 
toward  the  road,  the  line  of  sight  was  through 
the  obstructions.  Soon  after  they  reached 
the  location,  but  before  the  time  expected, 
plaintiff  approached,  traveling  on  the  logging 
road.  He  bad  not  given  any  signal  of  any 
kind.  Looking  toward  the  road,  defendant 
suddenly  observed,  through  the  brush,  an  ol>- 
ject  which  he  thought  might  be  a  deer.  He 
Immediately  drew  a  line  on  it  with  his  gun 
preparatory  to  shooting.  He  hesitated  an 
Instant,  uncertain  whether  tbe  object  was  a 
deer  or  a  human  being  or  some  other  ani- 
mated object.  It  remained  stationary  for 
an  ln!^ant  then  started  forward,  quickly. 
Plaintiff  could  see  only  what  to'  him  appear- 
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ed  to  be  the  fore  part  of  a  deer  from  the 
shoulders  down.  Without  waiting  to  get  a 
further  view  he  pulled  his  gun,  striking  the 
object  which  proved  to  be  plaintiff.  The 
shot  took  effect  in  about  the  middle  of  the 
left  thigh,  fracturing  the  bone  seriously. 
Plaintiff  was  about  300  feet  from  defendant, 
when  shot 

According  to  defendant's  evidence  and  the 
state  of  the  case  at  the  best  for  him,  plain* 
tiff,  contrary  to  the  agreement  as  to  signals, 
approached  where  he  was  shot,  not  only 
without  giving  signals,  but  some  time  before 
he  could  have  arrived  had  he  taken  the 
course  suggested  when  the  two  parted, — one 
to  take  his  place  on  the  side  of  the  hill  and 
the  other  to  make  the  drive.  Plaintiff  tes- 
tified that  he  was  directed  not  to  approach 
the  location  of  defendant's  son  without  mak- 
ing a  noise,  because  the  latter  was  not  ex- 
perienced and  might  not  use  proper  care  be- 
fore shooting,  but  was  told  by  defendant  that 
there  was  no  danger  of  a  person  being  shot 
by  him  for  he  was  used  to  deer  hunting;  that 
following  such  admonishment  be  made  no 
noise,  as,  wh^i  be  came  out,  he  was  not 
where  the  boy  could  see  him;  that  he  felt 
safe  from  danger  of  being  shot  by  defend- 
ant; that  it  was  not  a  proper  way  to  hunt 
deer  to  go  through  the  woods  making  loud 
noises  and  there  was  no  understanding  that 
such  a  course  should  be  pursued;  that  he 
was  not  to  ring  the  bell  unless  be  was  on  a 
deer  track. 

The  case  was  submitted  to  the  jury,  result- 
ing in  the  following  findings:  Defendant  did 
not  exercise  ordinary  care  and  caution  to 
distinguish  what  was  the  object  shot  at 
Such  failure  was  the  proximate  cause  of 
plaintifTs  Injury.  There  was  no  want  of  or- 
dinary care  on  his  part  contributing  proxi- 
mately to  the  Injury.  It  will  take  $5,000  to 
compensate  him  for  such  injury. 

In  due  course  Judgment  was  rendered  In 
plaintifTs  favor  on  such  verdict 

Edgar  L.  Wood,  for  appellant  George  C. 
Foster  and  B.  Sleight  for  respondent 

MARSHALLy  J.  (after  stating  the  facts  as 
above).  Several  assignments  of  error,  argued 
at  considerable  length  by  counsel  for  ap- 
pellant, as  we  view  the  case,  are  not  very 
material.  However,  we  will  refer  to  them 
briefly. 

[11  Evidence  was  permitted  of  experiments 
made  some  time  after  the  occurrence  com- 
plained of  for  the  purpose  of  showing  ap- 
pellant might  readily  have  distinguished  re- 
spondent from  a  deer  had  he  paid  reason- 
able attention  to  the  matter.  Such  evi- 
dence was  competent  If  the  conditions  were 
8o  far  similar  to  those  existing  at  the  time 
and  place  of  the  injury  as  to  render  the  re- 
sult of  the  experiments  of  any  substantial 
use  in  determining  the  question  of  whether 
appellant  used  due  care.     [2]  So  the  objec- 


tion raised  only  a  question  of  competency 
for  decision  by  the  trial  court  tested  as 
indicated.  A  determination  of  such  a  ques- 
tion Is  not  disturbable  on  review  onless 
manifestly  wrong.  Elmery  v.  State,  101  Wis. 
627,  647,  78  N.  W.  146.  No  such  plain  error 
appears  at  this  point 

Evidence  was  permitted  of  conversations 
with  respondent  as  to  duration  of  the  treat- 
meaat  for  his  injury,  and  likelihood  of  vio- 
lence to  appellant  because  of  his  act  No 
prejudicial  error  Is  perceived  In  reispect 
thereto. 

[3]  Complaint  Is  made  because  of  the 
admission  of  evidence  relating  to  the  finan- 
cial condition  of  respondent  No  reference 
is  made  to  the  place  where  any  sucb  evi- 
dence can  be  found  either  in  the  record  or 
in  the  printed  case.  Matters  so  Imperfectly 
brought  to  the  attention  of  the  court  are 
not  ordinarily  considered  on  appeal.  They 
are  therefore  passed  in  this  instance  without 
further  notice  than  this  brief  mention. 

[4]  The  next  complaint  is  as  to  exdnslOD 
of  answers  to  questions  given  on  cross-exam- 
ination regarding  customary  precautions  to 
avoid  danger  such  as  that  which  led  to  the 
Injury  In  question.  The  interrogatory  was 
propounded  to  respondent  as  to  whether  it 
was  not  customary  to  wear  red  clothing 
besides  a  cap.  The  answer  was  in  the  nega- 
tive. It  was  stricken  out  on  objection  as 
not  being  legitimate  cross-examination.  The 
ruling  was  proper  as  respondent  had  not 
been  Interrogated  in  chief  on  the  subject  It 
was  not  prejudicial  in  any  event,  because 
respondent  wore  a  red  coat  or  frock  In  ad- 
dition to  his  cap.  If  there  were  sacb  a 
custom  it  was  substantially  complied  with. 
If  there  were  not,  respondent  used  greater 
precaution  than  was  usual. 

[5]  Testimony  was  excluded  tending  to 
show  that  respondent  made  his  appearance 
quicker  than  was  reasonably  to  be  expect- 
ed. The  idea  of  counsel  at  this  point  seemm 
to  have  been  that  If,  when  appellant  saw 
the  object  which  he  mistook  for  a  deer, 
be  did  not  have  reasonable  ground  to  ex- 
pect respondent  bad  been  long  enough  ab- 
sent to  return,  there  was,  necessarily,  no  cul- 
pable want  of  care  in  shooting  as  be  did. 
That  is  obviously  wrong.  . 

[I]  It  iB  a  matter  of  common  knowledge 
that  In  the  deer  tannting  season,  many  per- 
sons are  liable  to  be  in  the  timl>er  in  the 
region  where  the  occurrence  took  place,  ren- 
dering it  incumbent  on  a  person  circum- 
stanced as  appellant  was  to  use  care  com- 
mensurate with'  the  danger  not  to  shoot  at 
an  object  seen  suddenly  partly  obscured  by 
the  undergrowth,  without  first  waiting  for 
such  a  view  as  to  enable  such  person  to  not 
mistake  a  human  being  for  a  deer. 

Let  it  be  conceded  for  the  case  that  re- 
spondent returned  unexpectedly,  and  Uiat  ap- 
pellant was  not  culpably  negligent  In  tlUnk- 
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Ing  tb«t  what  he  saw  was  not  his  compan- 
ion, still  there  was  no  excuse  for  the  shoot- 
ing if  he  had  reasonable  ground  to  expect 
any  human  being  might,  within  reasonable 
probabilities,  be  in  the  vicinity  where  be 
saw  the  object,  and  yet  did  not  hesitate  to 
shoot  thereat  till  be  could  see  it  sufficiently 
to  tell  whether  it  was  a  deer/>r  a  man.  He 
confessed  that  he  did  not  deliberately,  at 
least,  look  for  unmistakable  evidence  in  that 
regard,  such  as  the  upper  part  of  the  body, 
indudlng  the  head.  According  to  his  own 
claim,  the  mere  momentary  glimpse  of  the 
object  from  near  the  gjound  up  about  two 
or  three  feet,  discloSng  apparently,  only  the 
fore  legs  and  shoulders  of  the  supposed  deer, 
did  not  give  any  opportunity  to  observe 
whether  the  object  had  a  red  cap,  or  ob- 
serve whether  it  liad  the  cliaracteristics  of 
what  he  was  waiting  for.  So  whether 
he  had  reasonable  ground  to  expert  his  com. 
panion  had  been  absent  a  sufficient  length 
of  time  to  return  does  not  appear  to  be 
efficiently  material. 

CMiier  rulings  on  evidence  referred  to  In 
the  brief  of  counsel  for  appellant,  do  not 
appear  to  merit  attention,  especially  in  view 
of  what  has  been  said  and  the  obvious 
carelessness  of  appellant,  as  we  view  the 
matter. 

[7]  The  court  after  having  correctly  defined 
the  term  "ordinary  care"  proceeded  to  elu- 
cidate the  matter  with  reference  to  the  case 
In  hand  in  this  way: 

"Firearms  are  extraordinarily  dangerous 
and  a  person  who  handles  such  weapons  is 
bound  to  use  extraordinary  care  to  prevent 
injury  to  others." 

"The  defendant  Holeomb  owed  a  duty  to 
his  guide  Harper  under  the  circumstances 
of  this  case  which  required  him  to  exercise 
the  highest  degree  of  care  and  caution  be- 
fore shooting  In  order  to  distinguish  wheth- 
er the  object  at  which  he  shot  was  an  ani- 
mal or  whether  It  was  Harper."  ■ 

"If  the  circiunstances  were  such  as  to 
make  it  doubtful,  however  slight  such  doubt 
might  be.  he  would  have  no  right  to  shoot 
but  would  be  guilty  of  a  want  of  ordinary 
care  in  so  doing." 

The  quoted  language  demonstrates.,  that, 
unless  a  trial  Judge  is  well  grounded  in  the 
pliilosophy,  so  to  speak,  of  a  rule  of  law 
and  can  safely  resort  to  an  original  method 
of  explaining  it,  and  use  words  in  such  a 
way  as  to  accurately  impress  the  nature  of 
the  rule,  as  applied  to  a  given  state  of  facts, 
upon  the  minds  of  others,  he  is  quite  as 
likely  to  enter  the  region  of  danger  in  in- 
dulging In  a  new  way  of  elucidation  and  ap- 
plication, as  in  a  new  way  of  stating  the 
rule  itself  which  has  many  times  led  to  seri- 
ous difficulties. 

It  is  quite  evident  to  us  that  the  cir- 
cuit Judge  merely  intended  to  instruct  the 
Jury  that,  on  account  of  the  dangers  Incident 


to  the  business  appellant  was  engaged  in, 
very  great  care  was  required  in  order  to 
come  up  to  the  standard  of  ordinary  care, — 
such  care  as  Is  ordinarily  exercised  by  the 
great  mass  of  mankind  under  the  same  or- 
similar  circumstances.  But  we  must  say 
the  use  of  the  words  indulged  in  for  that 
purpose  does  not  meet  with  our  approval. 
It  may  be  the  Jury  got  the  idea  which  the 
Judge,  in  the  faulty  way,  endeavored  fo  con- 
vey, but  that  is  not  free  from  doubt.  If 
they  got  the  correct  idea  they  did  so  by 
taking  the  Judge  at  what  he  meant  instead 
of  giving  to  words  their  literal  meaning. 
That  is  the  Jury  were  left  to  gather  the  cor- 
rect thought  by  construction.  That  is  an 
unsafe  position  to  put  a  Jury  in.  They 
should  not  be  left  to  contend  with  any  diffi- 
culty arising  from  obscurity  of  meaning  of 
language  used  to  Instruct  them. 

True,  what  would  be  ordinary  care  under 
some  circumstances  would  not  be  under  oth- 
ers. That  was  very  accurately  explained 
here  in  the  early  case  of  Wheeler  v.  Town 
of  Westport,  30  Wis.  392.  As  the  danger  in- 
creases and  the  seriousness  of  injuries  lia- 
ble to  occur  from  failure  to  avoid  creating, 
or  avoid  meeting  such  danger.  Increases,  the 
quantum  of  care  should  increase  and,  as 
matter  of  common  knowledge,  with  the  great 
mass  of  mankind  does  increase.  But  while 
that  Is  true  there  is,  in  circumstances  of 
great  danger,  the  same  as  in  those  of  little 
peril,  the  three  well  known  degrees  of  care. 
To  say  In  either  situation  that  one  must  ex- 
ercise the  very  highest  degree,  in  order  to 
be  free  from  failure  to  exercise  ordinary 
care,  would  be  palpably  wrong.  Where 
very  much,  as  where  very  little,  care  is 
required  there  is  the  medium  denominated 
ordinary  care.  When  the  trial  Judge  said 
that  appellant  was  required  to  "exercise  the 
highest  degree  of  care  and  caution,"  taking 
the  language  by  Itself  and  literally,  he  ob- 
viously left  no  room  for  a  quantum  of  care 
greater  than  that  of  ordinary  care.  True, 
great  care  was  required  of  appellant,  but 
only  because,  ordinarily,  such  care  is  exer- 
cised, or  must  be  presumed  to  be  exercised, 
by  the  great  mass  of  mankind  under  the 
same  or  similar  circumstances.  The  use  of 
the  term  "highest  degree"  is  the  crowning 
fault  of  the  matter. 

Another  fault  In  the  court's  language 
above  discussed  may  well  be  given  a  pass- 
ing notice.  The  idea  conveyed  was  that  it 
was  the  duty  of  appellant  to  use  great  care 
in  respect  to  determining  whether  the  ob- 
ject lie  saw  and  which  tempted  him  to  shoot 
was  "an  animal  or  whether  it  was  B.a.rpeT," 
— as  If  In  his  watching  for  deer  he  was  re- 
quired only  to  be  careful  not  to  mistake 
Harper  for  one — as  if  Harper  was  the  only 
human  being  appellant,  had  any  reasonable 
ground  to  expect  might  come  within  the 
range  of  his  gun.    The  court  took  too  narrow 
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a  view  of  the  sitnation  by  far.  The  Jury 
mlsht  well  have  been  told  that,  tinder  the 
circumstances  In  which  appellant  was  placed, 
be  was  required  to  use  great  care  in  order 
to  come  up  to  the  standard  of  ordinary  care. 
Dot  to  shoot  at  a  human  being,  mistaking 
Bucfa  being  for  a  deer. 

Counsel  for  respondent  refer  to  some  such 
ambiguous  and  improper  language  as  used 
here  having  been  approved  in  foreign  Juris- 
dictions.  That  does  not  persuade  us  at  all 
to  depart  from  tbe  plain,  accurate  and  only 
safe  statement  of  the  proper  degree  of  care 
requisite  to  freedom  from  actionable  negli- 
gence or  fatal  contributory  negligence,  which 
has  uniformly  been  approved  by  this  court 
and  by  most  other  coui-ts  which  have  dealt 
nith  the  matter  Intelligently  and  with  due 
consideration. 

[1]  Notwithstanding  the  foregoing,  it  ia 
considered  that  the  faulty  instruction  was 
not  prejudicial  because,  from  tbe  undisputed 
situation, — ^from  the  evidence  of  appellant 
himself, — he  was  negligent  as  a  matter  of 
law  in  shooting  as  he  did.  Knowing,  as  we 
must,  that  in  the  hunting  season  for  deer  the 
region  which  persons  visit  in  search  thereof 
is  commonly  traversed  by  so  many  persons 
that  one  is  liable  to  make  his  appearance 
at  any  time  during  the  ordinary  hours  for 
hunting,  and  knowing,  as  we  must,  the  ordi- 
nary regard  for  safety  of  human  life,  we 
must  assume  that  a  hunter,  as  a  rule,  upon 
seeing  an  animated  object  within  range  of 
his  gim  looks  carefully  to  see  tbe  unmistak- 
able distinguishing  characteristics  between 
a  human  being  and  a  deer  or  other  animal 
before  shooting  at  it.  To  shoot  upon  merely 
seeing  through  the  underbrush  a  "flash" 
then  apparently,  two  supports,  about  the 
length  of  a  man's  limbs,  for  the  body  of 
something,  and  a  quick  movement — not  wait- 
ing to  observe  the  upper  part  of  the  body, 
particularly  the  head — as  appellant  confess- 
ed was  the  course  he  pursued,  might  natur- 
ally and  within  probabilities  lead  to  Just 
such  a  distressing  occurrence  as  happened  in 
tbe  Instance  under  consideration.  To  hold 
appellant  guilty  of,  merely,  a  want  of  ordi- 
nary care  is  putting  the  matter  quite  mildly. 
If  he  was  charged  with  that  reckless  disre- 
gard which  enters  the  region  of  gross  negli- 
gence and  creates  civil  liability  regardless  of 
contributory  negligence  it  could  not  be  avoid- 
ed without  difficulty.  If  the  court  upon  the 
trial  of  this  case  had  taken  the  question  of 
appellant's  negligence  from  the  Jury  It  is 
not  perceived  how  the  ruling  could  be  dis- 
turbed. It  may  be  that  would  have  been 
done  had  the  idea  not  been  so  much  dwelt 
upon  during  the  trial  both  by  counsel  on 
both  sides  and  the  court,  that  It  was  only 
Harper  appellant  was  bound  to  look  out  for, 
tbat  if  he  had  in  the  exercise  of  ordinary 
eare  good  reason  to  think  that  Harper  had 
returned  he  was  Juctifled  in  shooting  upon 
obtaining  a  mere  glimpse  and  then  a  little 


better  view  of  something  which  he  thought 
was  the  fore  legs  and  breast  of  a  deer.  He 
said  substantially  as  indicated.  I  Just  saw 
a  flash  and  turned  around  and  dropped  my 
gun — ^that  is  pointed  his  gun  at  the  object 
causing  the  flash  In  readiness  to  shoot.  I 
hesitated.  I  was  not,  you  might  say,  real 
sure  whether  the  object  was  a  man  or  a 
deer.  The  object  was  stationary  for  an  In- 
stant. Then  it  kind  of  Jumped.  It  looked  to 
me  like  a  deer.  I  could  see  from  Its  shoulder 
down.  It  was  In  the  direction  Harper  was 
to  come  from.  It  looked  like  the  fore  part 
of  a  deer  and  I  fired.  We  consider  that,  as 
a  matter  of  law,  a  confession  of  culpable 
carelessness.  One  would,  naturally,  think 
that  a  reasonably  careful  man,  circum- 
stanced as  appellant  was,  would  reserve  his 
fire  till  he  could  observe  the  trunk  of  the 
object  attracting  his  attention,  and  prol>- 
ably  the  head, — not  take  the  chance  of 
what  appeared  to  be  the  shoulders  and  fore 
legs  of  a  deer,  being  in  fact  the  lower  XMirt 
of  the  person  of  a  human  being. 

[(]  Complaint  is  made  because  the  court 
refused  to  submit  In  the  special  verdict  ques- 
tions covering,  singly,  matters  set  forth  in 
the  answer  claimed  to  evince  contributory 
negligence.  The  statutory  right  to  a  special 
verdict  is  limited  to  that  of  having  the  es- 
sential facts,  not  mere  evidence  thereof,  in 
issue,  so  far  as  left  in  controversy  on  tbe 
trial  submitted  to  the  Jury  by  questions, 
each  Involving  but  one  of  such  facts  and  per- 
mitting of  a  direct  answer.  Baxter  v.  O.  & 
N.  W.  It.  Co.,  104  Wis.  307,  312,  80  N.  W.  044, 
046.  What  was  said  in  that  case  was  but  a 
reiteration  of  what  had  been  frequently  said 
before  and  has  been  said  many  times  since. 
We  repeat  again: 

"A  special  verdict  *  •  •  is  a  finding 
upon  all  tbe  material  Issues  of  fact  raised 
by  tbe  pleadings.  A  failure  to  distinguish 
between  such  facts  and  the  numerous  eviden- 
tiary circumstances  which  may  be  the  sub- 
jects of  controversy  on  the  evidence  and  are 
relied  upon  to  establish  the  ultimate  facts 
upon  which  the  case  turns,  often  leads  to 
unjust  criticism  of  a  special  verdict  A  con- 
clusion Is  not  one  of  law  because  it  Is  reach- 
ed by  a  process  of  reasoning  from  many  pri- 
mary circumstances.  While  such  ctrcnmstan* 
ces  may  be  in  dispute,  the  real  question  is. 
Do  they  lead  with  reasonable  certainty  to 
and  establish  tbe  fact  alleged  by  the  plead- 
ings upon  one  side  and  denied  upon  the 
other?  If  the  subject  of  the  allegation  of 
the  complaint  be  one  of  law,  or  of  mere  evi- 
dence, it  has  no  proper  place  In  the  pleading, 
and  hence  no  necessary  place  in  the  special 
verdict.  By  the  complaint,  certain  facts  are 
alleged  to  exist  constituting  the  plaintitTs 
cause  of  action  and  warranting  the  remedy 
sought  Those  facts,  if  put  in  Issue  by  the 
answer,  and  controverted  on  tbe  evidence,  in 
case  of  a  special  verdict,  must  appear  to 
exist  thereby    •    •    •    (subject  to  the  stat- 
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nte  supplementing  the  ▼erfllct)  or  the  conclu- 
sion of  law  must  be  against  the  plaintiff. 
The  object  of  a  special  verdict  Is  solely  to 
obtain  a  decision  of  issues  of  fact  raised  by 
the  pleadings,  not  to  decide  disputes  between 
witnesses  as  to  minor  facts,  even  if  such 
minor  facts  are  essential  to  and  establish, 
by  inference  or  otherwise,  the  main  fact." 

Thus,  It  will  be  seen,  mere  pleaded  evi- 
dentiary matter  or  conclusions  of  law  need 
not  be  covered  by  special  questions.  The 
real  test  of  what  is  required  for  a  special 
verdict  is  the  material  Issues  of  fact  found 
in  the  pleadings,  each  of  which  Is  a  subject  of 
reasonable  controversy  on  the  evidence,  to  be 
covered  by  a  question.  If  that  simple  test 
were  uniformly  applied  there  would  be  little 
or  no  trouble  about  the  form  of  a  special 
verdict  and  there  would  be  less  criticism  and 
Impatience  with  a  branch  of  the  Code  well 
designed  to  aid  In  the  administration  of 
Justice. 

[10]  In  the  light  of  the  foregoing  the  ques- 
tions requested  by  appellant  were  sufficiently 
covered  by  the  general  interrogatory  as  to 
whether  plaintiff  was  guilty  of  a  want  of 
ordinary  care  proximately  contributing  to  his 
Injury.  That  was  the  fact  in  issue.  It  was 
not  necessary  for  respondent  to  specially 
plead  freedom  from  such  negligence.  True, 
if  the  facts  pleaded  by  him  had  disclosed 
such  negligence,  the  complaint  would  have 
been  open  to  a  demurrer  for  Insufficiency, 
but  in  the  absence  of  some  efficient  showing 
to  the  contrary  ordinary  care  on  his  part  was 
to  be  presumed.  So,  also,  it  was  not  neces- 
sary for  defendant  to  specially  plead  contrlb- 
atory  negligence  on  plaintiff's  part  [11]  In 
the  very  nature  of  the  case,  due  care  on 
plaintiff's  part  In  such  an  action  is  put  In  Is- 
sue by  a  general  denial  whether  special- 
ly pleaded  in  the  complaint  or  not    This 


court  has  many  times  so  held.  Cunning- 
ham V.  Lyness,  22  Wis.  245,  250;  Pot- 
ter V.  C.  &  N.  W.  R.  Co.,  20  Wis.  533,  91 
Am.  Dec.  444;  Jones  v.  R.  R.  Co.,  42  Wis. 
306,  310 :  McQuade  v.  C.  &  N.  W.  R.  Co.,  68 
Wis.  616,  32  N.  W.  683;  Andrews  t.  a,  M. 
&  St  P.  B.  Co.,  96  Wis.  348,  361,  Tl  N.  W. 
372. 

The  rule  stated  was  made  very  emphatic 
in  McQuade  v.  C.  &  N.  W.  R.  Co.,  supra,  the 
court  holding  that  under  some  circumstances 
the  special  plea  may  be  stricken  out  with- 
out being  prejudicial  because  It  Is  entirely 
unnecessary. 

Thus  It  will  be  seen  contributory  negli- 
gence has  been  uniformly  treated  as  a  single 
fact,  and  in  issue  In  an  action  grounded  on 
negligence  whether  specially  pleaded  or  not 
Hence  the  practice.  In  general,  under  the 
special  verdict  statute  has  been  to  submit  the 
matter  as  Involving  a  single  Issue.  That 
has  been  followed  so  long  that  it  may  well  be 
considered,  In  connection  with  the  settled 
practice  respecting  the  manner  of  raising  the 
Issue  by  pleadings,  as  having  become  a  part 
of  the  special  verdict  statute  Itself. 

[12]  The  question  Is  raised  as  to  whether 
the  evidence  did  not  establish  contributory 
negligence  as  a  matter  of  law.  We  men- 
tion the  matter  to  show  that  it  has  not  been 
overlooked.  However,  In  our  Judgment,  the 
question  was  so  plainly  one  for  the  Jury, 
under  all  the  circumstances,  that  It  Is  not 
thought  best  to  prolong  this  opinion  for  the 
purpose  of  discussing  the  matter. 

Some  other  questions  are  suggested  for 
consideration  but  they  do  not  appeal  to  us  as 
requiring  mention  in  detail  or  discussion.  It 
Is  considered  that  no  harmful  error  is  dis- 
closed by  the  record  and  that  the  Judgment 
must  be  affirmed. 

So  ordered. 
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MEMORANDUM  DECISIONS 


OSGOOD  T.  OSGOOD.  (Supreme  Coart  of 
Michigan.  May  8,  1911.)  Appeal  from  Circuit 
Court,  Benzie  County,  in  Cliancery ;  Fred  S. 
Lamb,  Judge.  Suit  by  Cyntliia  M.  Osgood 
against  Tillie  M.  Osgood.  Decree  dismissing 
the  bill,  and  complainant  appeals.  Affirmed. 
Argued  before  OSTRANDER,  C.  J^  and  Mc- 
ALVAT,  BROOKES,  BLAIR,  and  STONE,  JJ. 
Gaffney  &  Mlltner,  for  appellant.  D.  G.  F. 
Warner,  for  appellee. 

OSTRANDER,  a  J.  Complainant  charges 
in  her  bill  that  her  deceased  husband,  whose 
sole  devisee  she  is,  and  she  herself,  were  over- 
reached, deceived,  and  defrauded  when  they 
joined,  during  the  lifetime  of  the  husband,  in 
executing  and  delivering  a  deed  of  real  estate 
for  a  valuable,  but  it  is  claimed  an  inadequate, 
consideration.  She  prays  for  a  decree  canceling 
the  said  conveyance  and  the  record  thereof,  and 
requiring  defendant  to  reconvey  to  complainant 
Incidentally  the  construction  of  a  lost  will  is 
tLsked  for,  and  an  accounting  for  the  rents  and 
profits  of  the  said  land.  If  complainant  and 
oer   husband   were   defrauded,    then   the   other 

auestions  become  material.  Whether  they  were 
efrauded,  as  charged,  is  a  question  of  fact. 
It  will  profit  no  one  to  set  out  or  to  analyze  the 
testimony.  We  are  of  opinion  that  the  fraud 
alleged  is  not  made  out,  and  agree  with  the 
court  below  that  the  bill  of  complaint  should 
be  dismissed.  The  decree  is  affirmed,  with  costs 
to  appellee. 


WARD  T.  MURRAY  CURB  INSTITUTE 
CO.  (Supreme  Court  of  Minnesota.  March  3, 
1911.)  Appeal  from  District  Court,  Hennepin 
County;  David  F.  Simpson,  Judge.  Action  by 
William  A.  Ward,  administrator,  against  the 
Murray  Cure  Institute  Company,  verdict  for 
plaintiff  was  set  aside,  and  a  new  trial  grant- 
ed, and  plaintiff  appeals.  Affirmed.  Will  A. 
Blanchard  and  Dodge  &  Tautges,  for  appellant. 
Chas.  A.  Dalby,  for  respondent 

PER  (KTRIAM.  Action  to  recover  damages 
for  the  alleged  wrongful  death  of  plaintiff's  in- 
testate. Plaintiff  bad  a  verdict  in  the  court 
below,  which,  npon  defendant's  motion,  was  set 
aside,  and  a  new  trial  granted.  Plaintiff  ap- 
pealed. The  trial  court  granted  the  new  trial 
upon  the  sole  ground  that  the  verdict  was  not 
sustained  by  the  evidence,  and  the  only  question 
presented  is  whether  the  evidence  is  so  mani- 
festly in  favor  of  the  verdict  as  to  render  the 
order  of  the  court  below  an  abuse  of  discretion. 
A  careful  examination  of  the  evidence  leads  to 
an  affirmance.  There  is  evidence  sufficient  to 
justify  the  submission  of  the  case  to  the  jury; 
but  it  Is  not  so  clearly  and  manifestly  in  favor 
of  the  verdict  to  justify  a  reversal,  under  the 
rule  guiding  this  court  in  such  cases.  Order 
affirmed. 


STIRBS  V.  FIRST  NAT.  BANK  OF  CO- 
LUMBUS et  al.  (No.  16,792.)  (Supreme  Court 
of  Nebraska.  Feb.  28,  1911.)  Appeal  from  Dis- 
trict Court,  Platte  County ;  Hollenbeck,  Judge. 
Action  by  J.  Dayton  Stires  against  the  First 
National  Bank  of  Columbus,  interpleaded  with 
the  Columbus  State  Bank  of  Columbus.  From 
the  judgment,  the  E^rst  National  Bank  appeals; 
the  Columbus  State  Bank  prosecuting  a  cross- 
appeal.  Affirmed.  Albert  &  Wagner,  for  ap- 
pellant and  cross-appellee.    A.  M.  Post,  for  ap- 


pellee and  cross-appellant.    J.  Dayton  Stires,  for 
appellee. 

PER  CURIAM.  The  two  controlling  facta  in 
this  case  will  be  found  fully  stated  in  our  two 
opinions  on  the  former  appeal.  83  Neb.  193, 
119  N.  W.  258;  85  Neb.  800,  124  N.  W.  465. 
Upon  the  latter  hearing  the  case  was  remanded, 
with  specific  directions  as  to  the  distribntioa  of 
the  funds  in  controversy.  This  left  nothing  for 
the  district  court  to  do  but  to  enter  a  decree  in 
accordance  with  the  mandate  of  this  conrt. 
Kerr  v.  McOreary,  86  Neb.  786,  126  N.  W.  299 ; 
Farmers'  &  Merchants'  Bank  v.  German  Nat 
Bank,  59  Neb.  232,  80  N.  W.  820.  An  exam- 
ination of  the  record  shows  that  the  district 
court  by  its  decree  has  distributed  the  funds  in 
obedience  to  our  mandate.  The  judgment  of 
the  district  court  should  therefore  be  affirmed, 
the  appellant,  First  National  Bank  of  Colum- 
bus, and  cross-appellant,  Columbus  State  Bank, 
each  to  pav  its  own  costs  on  this  appeal ;  and 
it  is  so  ordered. 


MYREN  V.  LARSON.  (Supreme  Court  of 
North  Dakota.  April  13,  l9ll.)  Appeal  from 
District  Court,  McLean  County;  W^inchester, 
Judge.  Action  by  Aanen  Myren  against  L.  H. 
Ijarson.  Judgment  for  defendant  and  plain- 
tiff appeals.  Reversed.  J.  T.  Hoge,  for  ap- 
pellant   J.  E.  Nelson,  for  respondent 

PER  CURIAM.  This  action  comes  to  this 
court  from  a  judgment  entered  in  the  district 
court  of  McLean  county  for  dismissal,  with 
costB,  entered  upon  the  exclusion  of  testimony 
on  the  theory  that  the  complaint  did  not  state 
a  cause  of  action.  On  hearing  in  this  court 
counsel  for  defendant  concedes  the  action  of 
the  court  to  have  been  error,  and  an  inspection 
of  the  complaint  convinces  us  of  its  sufficiency, 
and  that  the  action  of  the  court  in  sustaining 
defendant's  demurrer  to  evidence  offered  on  the 
ground  stated  was  improper.  Accordingly  the 
judgment  entered  is  ordered  set  aside,  that  trial 
on  the  merits  under  the  complaint  may  be  bad. 
It  Is  so  ordered.    All  concur. 


INTERNATIONAL  TEXT-BOOK  CO.  T. 
PETERSON.  (Supreme  Court  of  Wisconsin. 
May  2,  1911.)  Action  by  the  International 
Text-Book  Company  against  one  Peterson.  A 
judgment  of  the  Supreme  (Tourt,  affirming  a 
judgment  for  plaintiff  was  reversed  by  the  led- 
eral  Supreme  Court  on  writ  of  error.  Judg- 
ment rendered  according  to  the  mandate  of  the 
federal  Supreme  Court 

PER  CURIAM.  This  is  an  action  by  a 
Pennsylvania  cori>oration  to  recover  from  a 
citizen  of  Wisconsin  the  contract  price  of  tui- 
tion in  its  correspondence  school.  The  trial 
court  decided  that  there  could  be  no  recovery, 
because  the  plaintiff's  failure  to  comply  with 
the  requirements  of  section  1770b,  St  Wis. 
1898.  This  judgment  was  affirmed  by  this 
court  upon  appeal  (Int.  Text-Book  Co.  t.  Pet- 
erson, 133  Wis.  302,  113  N.  W.  730) ;  it  being 
held  that  instruction  by  correspondence  did  not 
constitute  interstate  commerce.  The  case  hav- 
ing been  taken  to  the  Supreme  Court  of  the 
United  States  by  writ  of  error,  that  court  has 
held  (Int  Text-Book  Co.  t.  Peterson.  218  U. 
8.  664,  81  Sup.  Ct  225,  54  L.  Ed.  1201)  that 
teaching  by  the  correspondence  method,  when 
the  teacher  resides  in  one  state  and  the  scholar 
in  another,  constitutes  interstate  eonuneica»  aaA 
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henre  cannot  be  affected  \>j  the  piOTisiona  of 
section  1770b.  In  accordance  wiu  that  hold- 
intr,  the  jadgment  of  this  court  was  reveraed, 
and  the  cause  remanded  for  audi  further  pro- 
ceedings as  are  required  by  the  opinion.  The 
mandate  of  the  United  States  Supreme  Court 
having  now  been  received  by  the  clerk  of  this 
court,  ni^n  motion  of  the  attorneys  for  the  ap- 
IMlIant,  It  is  ordered  and  adjudged  that  the  said 
mandate  be  filed  and  entered  in  this  court,  and 
that  pursuant  to  the  command  thereof  the  judg- 
ment entered  in  this  court  in  said  action  on  the 
6th  day  of  November,  1907,  affirming  the  judg- 
ment of  the  circuit  court  of  Manitowoc  conuty 
herein,  be  and  the  same  is  in  all  things  vacated 
and  set  aside,  and  it  is  further  ordered  and  ad- 
judged that  the  judgment  of  the  said  circuit 
court  of  Manitowoc  county,  appealed  from,  be 
and  the  same  is  hereby  reversed,  with  costs,  and 
that  this  action  be  remanded  to  said  trial  court, 
with  directions  to  enter  judgment  in  favor  of 
the  plaintiff  for  the  relief  demanded  in  the  com- 
plaint, with  costs. 


SCHAUB  v.  STATE.  (Supreme  Court  of 
Wisconsin.  April  5,  1911.)  Error  to  Circuit 
Court,  Fond  du  Lac  County;  W.  J.  Turner, 
Judge.  Frank  R.  Schaub  was  informed  against 
as  having  committed  the  offense  of  perjury.  He 
was  tried  on  an  issue  of  not  guilty,  convicted 
»nd  sentenced.  The  judgment  was  removed  to 
this  court  for  review.    Affirmed.    R.  L.  Morse, 


for  plaintiff  in  error.  L.  H.  Bancroft,  Atty. 
Gen.,  and  J.  E.  Messerschmidt,  Asst.  Atty.  Gen., 
for  the  State. 

MARSHALL,  J.  The  sole  supposed  error  is 
that  the  court,  in  chuging  the  p'ui^,  referring  to 
the  alleged  false  testimony,  said  it  waa  untrue 
and  that  if  they  were  satisfied  beyond  a  reason- 
able doubt  that  it  was  given  willfully  and  cor- 
ruptly the^  should  render  a  verdict  of  guilty. 
No  complaint  is  made  but  that  the  court  rightly 
instructed  the  jury  that  the  alleged  false  evi- 
dence was  relevant  and  material,  and  none  but 
that,  if  it  were  false  and  willfully  so,  the  ac- 
cused was  guilty.  The  contention  is  solely 
that  the  court  wrongly  instructed  the  jury  that 
the  evidence  was  false — that  whether  it  was  so 
or  not  turned  on  which  of  two  occasions  the 
accused  referred  in  what  he  said;  if  to  the  one 
the  court  took  the  evidence  as  referring  to  it 
was  untrue;  if  to  the  cme  the  accused  testified 
he  had  in  mind  it  was  true;  therefore,  since  it 
was  subject  to  the  double  construction,  there 
was  room  for  reasonable  doubt  as  to  whether 
the  alleged  offense  was  committed.  A  careful 
reading  of  the  evidence  constrains  us  to  con- 
clude that  the  trial  judge  was  right  in  holding 
that  it  was  free  from  ambiguity  and  referred 
unmistakably  to  the  occasion  which  rendered  It 
untrue.  Therefore  the  testimony  of  die  accused 
that  he  did  not  so  intend  bore  only  on  whether 
he  swore  corruptly.  So  there  was  no  error  in 
the  instruction  and  the  judgment  must  be  af- 
firmed.    So  ordered. 


Krd  or  Casks  ik  Vol.  ISO. 
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ABANDONMENT.  I 

Of  drain,  aee  Drains,  S  8S-  I 

f  4.  That  ttie  owner  of  land  for  a  long  time 
failed  to  iMiy  tlie  taxes  levied  thereupon,  and 
failed  to  place  his  deed  to  such  land  on  record, 
held  not  an  abandonment  of  the  land. — Tate  T. 
iMgga  (Neb.)  1053. 

ABATEMENT. 

Of  nnisance,  see  Intoxicating  Liquors,  |S  262- 

281. 
Of  price  of  goods  sold,  see  Sales,  |  188. 
Of  price   on   sale   by  guardian,   see   Guardian 

and  Ward,  |  108. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  Klection  of  Remedies. 

XL  AKOTHBB  ACTION  PEICDIira. 

i  10.  Pendency  in  another  Jurisdiction  of 
another  action  on  the  same  cause  of  action  is 
not  ground  for  abatement— McNamara  t.  Mc- 
Allister (Iowa)  28. 

ABSENCE. 

Of  party  as  affecting  limitation  of  action,  see 
Limitation  of  Actions,  |  87. 

ABSTRACT  QUESTIONS. 

Determination  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  {  781. 

ABSTRACTS. 

Of  record  on  appeal,  see  Appeal  and  Error, 
§  590. 

ABUSE  OF  PROCESS. 

In  general,  see  Process,  i  168. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, I  145. 

Liabilities  to  assessments  for  public  improve- 
ments, see  Miunicipal  Cori>oratioQS,  §§  407- 
514. 

Kigbts  in  streets  and  highways  in  general,  see 
Municipal   Corporations,  f{  668-671. 

ACCEPTANCE. 

Of  benefits,  ground  of  ratification  of  acts  of 
agent,  see  Principal  and  Agent,  {  171. 

Of  bill  of  exchange,  see  Bills  and  Notes,  {  87. 

Of  deed,  see  Deeds,  §  208. 

Of  offer  or  proposal  to  contract,  see  Contracts, 
$}  22-23. 

Of  services  as  implying  contract  to  pay  for 
same,  see  Work  and  Labor,  |  4. 


ACCESSORIES. 

Acts  and  declarations  of  conspirators  and  co- 
defendants  as  evidence,  see  Criminal  Law,  ff 
422-^27. 

ACCIDENT. 

Cause  of  death,  see  Death,  |i  49-104. 
Cause  of  loss  within  insurance  policy,  see  In- 
surance, {  449, 

ACCIDENT  INSURANCE. 

See  Insurance,  ii  152,  296,  449. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  |  49. 

Discbarge  by  payment,  see  Bills  and  Notes,  | 

439. 
Indorsement   for  accommodation   of   maker  or 

payee,  see  Bills  and  Notes,  |  287. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Novation; 
Payment. 

ACCOUNT. 

See  Account  Stated. 

Settlement  of  balance  of  mutual  accounts,  see 
Compromise  and  Settlement 

Accounting  iy  particular  clatte*  of  person*. 
See    Executors    and    Administrators,    |    510; 

Principal  and  Agent,  {  78. 
Partners,  see  Partnership,  H  310,  315-333. 

ACCOUNT,  ACTION  ON. 

Effect  of  stating  and  settling  accounts,  and  ac- 
tions on  accounts  stated,  see  Account  Stated. 

ACCOUNT  RENDER. 

Operation  and  effect  of  account  rendered,  aee 
Account  Stated. 

ACCOUNT  STATED. 

Proceedings  in  actions  of  assumpsit,  see  As- 
sumpsit, Action  of. 

i  7.  An  agreement  that  defendant  should  not 
be  charged  interest  on  his  purchases  of  goods 
from  plaintiffs  held  waived,  where  statements 
were  sent  from  time  to  time  during  a  period  of 
four  years  charging  interest,  and  payments  on 
account  were  made  without  objection. — Miller 
T.  Ryder  (Wis.)  518. 

ACCRUAL 

Of  right  of  action  or  defense  as  affecting  limi- 
tation, see  Limitation  of  Actions,  {{  44-47. 


ACCUSATION. 


Of  crime,   indictment  or  information,   aee   In- 
dictment and  Inforinntion. 
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ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Evidence,  |f  213-264. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 
Accroal,  as  affecting  limitations,  see  Limitation 

of  Actions,  fS  44-47. 
Bar  by  former  adjudication,  see  Judgment,  |i 

628-632. 
Damages  recoverable,  see  Damages. 
Election  of  remedy,  see  Election  of  Remedies. 
Jurisdiction  of  courts,  see  Courts, 
limitation  by  statutes,  see  limitation  of  Ac- 
tions.    ' 
Malicious  actions,  see  Malicious  Prosecution. 
Pendency  of  other  action  ground  for  abatement, 

see  Abatement  and  Revival,  {  10. 
Privilege  in  publication  of  judicial  proceedings, 

see  Label  and  Slander,  f  38. 
Restraining  action  at  law,  see  Injunction,  {  26. 
Retroactive  operation   of  statutes   relating   to 

remedies    and    procedure,    construction,     see 

Statutes,  I  267. 
Right  to  trial  by  jury,  see  Jury,  JJ  13-31. 

Actions  hetioeen  partiet  in  particular  relation*. 

See  Landlord  and  Tenant,  M  227-231:  Mas- 
ter and  Servant,  K  80,  258-207;  Partner- 
ship, il  104-121,  315-333. 

Corporate  officers  or  agents  and  stockholders, 
see  CorjMrations,  t  320. 

Co-tenants,  see  Partition,  |  114. 

Husband  and  wife,  see  Husband  and  Wife,  il 
205,  289. 

Indemnitors  and  indemnitees,  see  Indemnity, 
I  16. 

Mortgagor  and  mortgagee,  see  Mortgages,  U 
408-567,  614. 

Pledgor  and  pledgee,  see  Pledges,  i  33. 

Principal  and  agent  in  general,  see  Principal 
and  Agent,  |  78. 

Action*  hy  or  again*t  particular  eUutet  of 
pertom. 

See  Brokers,  I  106:  Carriers,  §§  270-278,  315- 
321,  349,  382,  383;  Corporations,  §  G«5; 
Husband  and  Wife,  ||  2(>:i^-2a2:  Infants, 
if  89-114 ;  Insane  JPersons,  §§  94,  95 ;  Land- 
lotd  and  Tenant,  If  227-1'.!  1,  288-291;  Mas- 
ter and  Servant,  If  80,  l'58-297;  Municipal 
Corporations,  ff  817-821;  I'artnerahip,  §  213; 
Railroads,  ff  282,  350,  351,  440-440,  481, 
482;    Street  Railroads,  ff  112-117. 

Electric  light  or  power  companies,  see  Electric- 
ity, f  19. 

Foreign  corporations,  see  Corpotntions,  f  665. 

Heirs  or  distributees,  see  Descent  and  Distribu- 
tion, I  90. 

Indemnitors,  see  Indemnity,  f  15, 

Insurance  companies,  see  Insurance,  ff  817- 
825. 

Life  tenants,  see  Life  Estates,  f  28. 

Married  women,  see  Husband  and  Wife,  H 
203%-232. 

Mortgagors  or  mortgagees,  see  Mortgages,  ff 
408-567,  614. 

Officers  and  agents  of  corporations  in  general, 
see  Corporations,  f  320. 

Stockholders,  see  Corporations,  f  320. 

Sureties  on  bonds  or  undertakings  on  appeal 
or  writ  of  error,  see  Appeal  and  Error,  f 
1241. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  ff  20,  60-73. 

Action*  relating  to  particular  tpecie*  of  prop- 
erty or  ettatet. 
See  Life  Estetes,   i  28:    Waters  and  Water 

Courses,  ff  49,  126,  177-179. 
Demised  premises,  see  Landlord  and  Tenant,  ff 

227-231,  288-291. 
Mortgaged  property,  see  MortgagcB,  ff  408-567. 


Particular  oaute*  or  ground*  of  aeHon. 

See  Account  Stated;  Assault  and  Battery,  ff 
35-40:  Bills  and  Notes,  ff  496-625;  Death. 
If  4»-104;  Forcible  ESntry  and  Detainer.  S 
6;  Fraud,  ff  50-58;  Fraudulent  Convey- 
ances, f  312:  Indemnity,  f  15:  Insarance, 
If  612-668,  817-825;  Malicious  ProaecnUon. 
If  56-68;  Money  Received;  Sobacriptioiis, 
f  21 ;  Trespass,  ff  19-52. 

Bastardy,  see  Bastards,  ff  83-7& 

Bonds  and  undertakings  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  f  1241. 

Breach  of  contract,  see  Contracts,  ff  335-353. 

Breach  of  contract  for  carriage  of  passenger, 
see  Carriers,  ff  276-278. 

Breach  of  contract  of  indemnity,  sea  Indemni- 
ty, f  15. 

Breach  of  contract  of  sale,  see  Sales,  ft  377- 
384,  418-420;  Venflor  and  Purchsaer,  fi  329; 
330. 

Breach  of  covenant,  see  Covenants,  f  127. 

Breach  of  warranty  of  goods  sold,  see  tSiUes,  ff 
437-442. 

Cloud  on  title,  see  Quieting  Title. 

Criminal  conversation,  see  Husband  and  Wife. 

Deceit,  see  Fraud,  ff  60-68. 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  If  382,  383. 

Fraudulent  withholding  patented  madiine  from 
market,  see  Patents,  f  216. 

Injuries  at  railroad  crossings,  see  Railroads,  ff 
350,  351. 

Injuries  by  or  to  animals,  see  Animals.  |  85. 

Injuries  by  or  to  artificialponds,  reservoirs, 
channels,  and  dams,  see  Waters  and  Water 
Courses,  ff  177-179. 

Injuries  from  defects  or  obstructions  in  hicb- 
ways,  see  Highways,  ff  211-213. 

Injuries  from  defects  or  obstructions  in  streets. 
see  Municipal  Corporations,  ff  817-821. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  ff  481,  482. 

Injuries  from  flowage,  see  Waters  and  Water 
Courses,  ff  177-179. 

Injuries  from  negligent  shooting,  see  Weapons, 
f  18. 

Injuries  from  overhanging  telephone  wife,  see 
Telegraphs  and  Telephones,  f  20. 

Injuries  to  animals  on  or  near  railroad  tracks. 
see  Railroads,  ff  440-446. 

Injuries  to  licensees  or  trespassers  on  railroad 
property  in  general,  see  Railroads,   i  282. 

Injuries  to  passengers,  see  Carriers,  ff  31c- 
321,  349. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  ff  112-117. 

Injuries  to  servants,  see  Master  and  Servant,  ff 
258-297. 

Liquor  nuisance,  see  Intoxicating  Liquois,  || 
271-281. 

Loss  of  services  of  or  injuries  to  child,  see  Pai^ 
ent  and  Child,  f  7. 

Negligence  in  general,  see  Negligence,  H  US- 
Negligence  in  operation  of  railroad,  see  Rail- 
roads, ff  282,  350,  351,  440-446,  4.««1.  482. 

Negligence  in  operation  of  street  railroad,  see 
Street  Railroads,  ff  112-117. 

Negligence  in  production  or  use  of  electricity, 
see  Electricity,  f  19. 

Negligence  of  master,  see  Master  and  Servant. 
ft  258-297. 

Negligence  or  default  in  transmission  br  deliv- 
ery of  telegraph  or  telephone  message^  see 
Telegraphs  and  Telephones,  ff  60-73. 

Negligence  or  malpractice  of  physician  or  sur- 
geon, see  Physicians  and  Surgeons,  |  1& 

Negligent  or  wrongful  use  of  street,  see  Mu- 
nicipal Corporations,  f  706. 

Obstruction  or  repulsion  of  flow  of  surface  wa- 
ters, see  Waters  and  Water  Courses.  {  126. 

Purchase  money  on  siaie  of  goods,  eee  Sales,  If 
347-358. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant,  if  28^- 
291. 
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BecoTeiy  of  possession  or  proceeds  of  pledged 


there- 
to, see  Work  and  Labor. 

Unlawful  detainer  of  demised  premises,  see 
Landlord  and  Tenant,  i§  288-291. 

'Wages,  see  Master  and  Servant,  |  80. 

Wrongful  attachment,  see  Attachment,  ii  874- 
878. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion,  |  84. 

Particular  form*  of  action. 
See  Assumpsit,  Action  of;    Ejectment;    Forci- 
ble Entry  and  Detainer,  |  6;    Quieting  Title; 
Replevin;    Trespass,   it  19-62;    Trover  and 
Conversion. 

PartUmUr  form*  of  tpeoUl  rtUef. 
See  Divoi«e;    Injonction;    Interpleader;   Man- 
damus;   Partition,  i  114;    Prohibition;   Quo 

Warranto;    Specific  Perfonumce. 
Abatement  of  liquor  nniaanoe^  see  Intoxieating 

LiqnoiB,   H  271-281. 
Accounting  by  agent,  saa  Principal  and  Agmt, 

i  78. 
Accounting   by   executor  or  administrator,   lee 

Executors  and  Administrators,  {  610. 
Accounting  by  factor,  see  Factors,  {42. 
Accounting   by   partners,    see    Partnership,    fi 

315-333. 
Alimony,  see  Divorce,  fl  240-286. 
Appointment    of   administrator,   see   Executors 

and  Administrators,  {  20. 
Bastardy  proceedings,  see  Bastards,  H  83-78. 
Canc<>nation  of  instrument,  see  Cancellation  of 

Instruments. 
Condemnation  proceedings,  see  Eminent  Domain, 

H  167-222. 
Confirmation  or  trial  of  tax  title,  see  Taxation, 

IS  796-814. 
Correction  or  setting  aside  of  tax  assessments, 

see  Taxation,  {  495. 
Determination,  establishment,  and  protection  of 

water  rights,  see  Waters  and  Water  Courses, 

{  49. 
Disbarment    proceedings,     see    Attorney     and 

Client.  S{  60-53. 
Dissolution  and  accounting  of  partnership,  see 

Partnership,  {}  315-333. 
Enforcement  of  pledge,  see  Pledges,  g  53. 
Enforcement   of   taxes,   see  Taxation,   {§   634- 

689. 
XJstablishment  and  enforcement  of  right  of  ex- 
emption, see  Homestead.  |  212. 
Estnblishment  of  boundaries,  see  Boundaries,  || 

35—55 
Efetablisbment  of  will,  see  Wills,  H  303-377. 
Foreclosure  of  mortgage,  see  Mortgages,  {{  408- 

567. 
Opening  or  vacating  judgment,  see  Judgment, 

(  38G. 
Protection  of  attorney's  lien,  see  Attorney  and 

Client,  i  190. 
Qaieting  title,  see  Quieting  Title. 
Redemption  from  mortgage  sale,  see  Mortgages, 

i  614. 
Redemption  from  tax  sale,  see  Taxation,  g  722. 
Reformation  of  instrument,  see  Reformation  of 

Instruments. 
Registration  of  titles  to  land,  see  Records,  |  9. 
Removal  of  cloud,  see  Quieting  Title. 
Sale  of  property  of  infant,  see  Guardian  and 

Ward,  I  108. 
Separate  maintenance,  see  Husband  and  Wife, 

I  289. 
Setting  aside  transfers  in  fraud  of  creditors  or 

subsequent  purchasers  in  general,  see  Fraud- 
ulent Conveyances,  |  312. 
Setting  aside  will,  see  Wills,  gg  303-377. 
Trial  of  right  of  property,  see  Garnishment,  I 

206. 
Vacation  of  highway,  see  Highways,  {  77. 


PartieuUr  proeeedinQ*  tn  aetion*. 

See  Appearance ;  Costs ;  Depositions ;  Dismis- 
sal and  Nonsuit :  Evidence ;  Execution ;  Judg- 
ment; Jury;  Limitation  of  Actions;  Par- 
ties; Pleading;  Process :  Reference ;  Re- 
moval of  Causes;  Trial;    venue. 

Assessment  of  damages,  see  Damages,  if  210- 
216. 

Default,  see  Judgment,  {{  151-163. 

Sales  under  judgment,  order,  or  decree  of  conrt, 
see  Execution,  {{  222-272 ;  Mortgages,  fi  626- 
654. 

Transfer  of  causes  from  one  state  eourt  to  an- 
other, see  Courts,  |  486. 

Verdict,  see  Trial,  {{  361-862. 

Particular  remedie*  in  or  incident  to  action*. 

See  Arrest,  ||  29-49 :  Attachment ;  Dlscoveiy ; 
Garnishment;  Injunction;  Ne  Exeat;  Re- 
ceivers;   Bet-Off  and  Counterclaim. 

Proceedings  in  exercise  of  special  or  limited 

iurisdiction*. 

Courts  of  limited  Jurisdiction  in   general.   Me 

Courts,  I  186. 
Criminal  proseentioraL  see  Ciindna]  Law. 
Suits  in  equity,  see  Kqwity. 
Suits   in  justices'   courts,  ■■•  Justices   of  the 

Peace,  i  107. 

Review  of  proceeding*. 
See  Appeal  and  'Ertot;   Certiorari;    Judgment, 
I  S&6\    JusUces  of  the  Peace,   {|  16^174; 
New  Trial. 

I.   OHOUKDS  AITD  GONDITIOini  FBE- 
CEDENT. 

i  3.  A  violation  of  a  statutory  duty  is  the 
foundation  of  an  action  in  favor  of  such  persons 
only  as  belong  to  the  class  intended  to  ne  pro- 
tected by  the  statute. — Lepard  v.  Michigan  C%nt 
R.  Co.  (Mich.)  668. 

{  7.  Allegations  in  an  answer  to  a  suit  for 
alienating  a  wife's  affections  pleading  plaintiff's 
motives  in  suing,  should  be  stricken.— MeNama- 
ra  V.  McAllister  (Itfwa)  26. 

ZX.  HATVRE  Aim  FORM. 

Premature  action   for  rent,  see  Landlord  and 

Tenant,  I  227. 
Statement  In  pleading,  see  Pleading,  f  48. 

{  25.  Action  alleged  by  the  complaint  ItM 
an  equitable  action  for  an  injunction  with  an 
incidental  claim  for  damages,  so  that  an  equita- 
ble defense  could  be  interposed  thereto. — Red- 
water  Land  &  Canal  Co.  v.  Jones  (S.  D.)  85. 

m.  JOINDEK,   SFUTTIITG.   CONSOLI- 
DATIOX.  A1«B  SEVEBANCE. 

Pleading  separate  causes,  see  Pleading,  |  62. 

i  38.  A  petition  held  to  set  out  a  single  ouis* 
of  action  in  equity.— Strother  v.  Leigh  (lofra) 

i  40.  An  administrator  may  not  combine  in 
one  count  a  claim  under  the  death  act  and  a 
claim  under  ttv^  survival  act,  and  recover  both 
classes  of  damages. — Verlinde  v.  Michigan  Cent. 
R.  Co.  (Mich.)  317. 

i  42.  A  father  suing  for  wrongful  death  of 
his  son  may  not  combine  in  one  action  a  claim 
for  loss  of  the  son's  services  with  his  claim  aa 
administrator  under  the  survival  act— Verlinde 
V.  Michigan  Cent.  R.  Co.  (Mich.)  317. 

g  GO.  A  complaint  against  a  dedicator  and 
purchasers  of  lots  on  the  plat  to  remove  the  plat 
as  a  cloud  on  plaintiff's  title  held  not  to  involve 
a  misjoinder  of  causes  of  action. — Snring  v. 
Rollman  (Wis.)  486. 

TV.   COMMENCEBCEHT.PBOSECUTIOH, 
AND  TERMINATION. 

Stay  of  proceedings  for  violation  of  liquor  !»• 
junction,  see  Intoxicating  Liquors,  %  279. 
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Want  of  prosecution   ctound  for  dismissal  or 
nonsuit,  see  Dismissal  and  Nonsuit,  |  60. 


ACTS. 


See  Statute*. 


ACTUAL  CONTROVERSY. 

Requisite  to  mandamus,  see  Mandamus,  i  16. 

ADEQUATE  REMEDY  AT  LAW. 

Effect   on  jurisdiction  in  equity,  see  Quieting 

Title,  I  4. 
OhjectioDS'  reached   by   general    demurrer,   see 

Pleading,  |  205. 

ADJOINING  UNDOWNERS. 

See  Boundaries;    Fences. 
Easements,  see  Easements. 

ADJOURNMENT. 

Of  causes  in  jnstioes'  courts,  see  Justices  of 
the  Peace,  i  107. 

ADJUDICATION. 

Decisions  of  courts  in  general,  see  Courts,  |  88 ; 

Judgment 
Operation  and  effect  of  former  adjudication,  see 

Judgment,  H  C28-632,  678-751. 

ADJUSTMENT. 

Of  controversy  by  parties,  see  Compromise  and 

Settlement. 
Of  loss  under  insurance  policy,  see  Insurance, 

I  570. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  public  finances,  see  Municipal  Corporations, 
}§  882-S87. 

Of  trust  property,  see  Trusts,  i  230. 

ADMISSIONS. 

As   evidence,   see   Criminal   Law,   H   406-421; 

Evidence,  {f  213-264. 
In   pleadings,   see   Equity,   S  239;   Pleading,   { 

214. 

ADULTERY. 

See  Bigamy. 

Duplicity  ^n  complaint,  see  Indictment  and  In- 
formation, i  125. 

Evidence  of  other  offenses,  see  Criminal  Law, 
t  372. 

Privileged  communications,  see  Witnesses,  §  216. 

{  4.  The  fact  that  defendant's  wife,  who  in- 
stituted a  prosecution  for  adultery,  subsequent- 
ly relents  does  not  require  a  dismissal  of  the 
case.— State  v.  Leek  (Iowa)  1062. 

{  14.  Evidence  held  sufficient  to  prove  adul- 
tery.—State  V.  Leek  (Iowa)  1062. 

I  14.  While  proof  of  inclination  and  oppor- 
tunity is  not  sufficient  to  establish  the  crime  of 
adultery,  it  may  be  established  by  proof  of  cir- 
cumstances which  would  cause  a  reasonable 
man  to  believe  the  crime  was  committed.— 
State  V.  Leek  (Iowa)  1062. 

{  15.  In  a  prosecution  for  adultery,  the  ques- 
tion whether  the  defendant's  wife  voluntarily 
instituted  the  prosecution  held  for  the  jury. — 
«tate  V.  Leek  (Iowa)  1062. 


ADVANCES. 

Mechanic's  lien  for  freight  advanced  by  material- 
man, see  Mechanics'  Liens,  i  51. 

ADVERSE  CLAIM.      . 

Determination  of  claims  to  real  property,  see 
Quieting  Title. 

To  property  levied  on  oi  garnished,  see  Gar- 
nishment, S  200. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Acquisition  of  water  rights  by  prescrlpdon,  see 

Waters  and  Water  Courses,  (  138. 
By  cotenant,  see  Tenancy  in  Common,  |  1& 

I.  HATVBE  AKD  REQUISITES. 

(A)  Ae«iiialtton  of  Rlskta  br  Preaerlyttom 

iB  Oemoral. 

i  4.  Where  the  right  to  sue  to  recover  land 
Is  barred  by  limitations  during  the  life  of  one 
claiming  title,  the  right  of  bis  neirs  ia  also  bai^ 
red.— Keieher  v.  Kelly  (Neb,)  1032. 

i  7.  In  view  of  Code  Civ.  Proc.  (  56,  held, 
that  the  record  on  appeal  failed  to  show  a  pos- 
session of  public  land  for  10  years  with  pay- 
ment of  taxes,  as  required  by  section  64. — ^Hohn 
V.  Bidwell  (8.  D.)  ^7. 

(B)  DnratlOB    and    Continnltr    o'    Poaaoa* 

■torn. 

{  52.  One  in  possession  of  land,  claiming  to 
own  it,  may  buy  any  outstanding  claims  with- 
out abandoning  or  impairing  bis  own  or  ac- 
knowledging the  validity  of  the  outstanding 
claims. — Ripley  v.  Miller  (Mich.)  345. 

I  52.  One  in  possession  of  land,  claiming  it 
as  bis  own  under  color  of  title,  may  take  a  deed 
from  a  hostile  claimant  to  quiet  title  without 
abandoning  the  character  of  an  adverse  poo' 
sessor.— Ripley  v.  MUler  (Mich.)  345. 

(P)  Boatlle  Cbaraeter  of  Poaseaalon. 

f  60.  Person  acquiring  possession  of  adjoin- 
ing land  under  agreement  held  not  to  have  ac- 
quired possession  of  tract  in  question  under  the 
agreement. — Richardson  v.  Sketchley  (Iowa)  407. 

§  61.  A  father's  x>oaees8ion  of  land  of  his 
children  held  not  to  raise  a  conclusive  presump- 
tion that  it  was  in  subordination  to  their  title. 
—Tyler  v.  Wright  (Mich.)  205. 

f  63.  One  held  to  acquire  title  by  adverse 
possession.— Ripley  v.  Miller  (Mich.)  345. 

II  85.  In  an  action  to  quiet  title,  evidence 
held  to  show  that  plaintiCrs  ancestor  and  her 
heirs  have  had  possession  of  the  tract  in  ques- 
tion for  more  than  50  years  under  color  of  title 
and  claim  of  right  in  good  faith.— Richardson 
V.  Sketchley  (Iowa)  407. 

m.  PIXASIlfO,  EVIDEKOE.  TBIAX, 
AlfS  REVIEW. 

I  115.  Evidence  held  to  make  the  question 
wbetber  defendant  had  title  by  adverse  poases- 
sion  one  for  the  jury.— Tyler  v.  Wright  (Mich.) 

205. 

ADVERTISEMENT. 

Funds  for  payment  t>f  expenses  of  advertising 
city,  see  Municipal  Corpoiations.  |  887. 

Proposals  for  contracts,  see  Municipal  Corpora- 
tions, i  331. 

AFFIDAVITS. 

See  Depositions. 

For  new  trial,  see  New  Trial,  {  143. 
For  publication  of  resolution  ordering  prohibi- 
tion, see  Intoxicating  Liquors,  {  36. 
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I  6.  An  affidavit  executed  before  a  person 
not  aathorized  by  taw  to  administer  oatbs  ia 
void.— Lanning  t.  Haases  (Neb.)  1008. 

AFFILIATION. 

See  Bastards,  8f  33-78. 

AFFIRMANCE. 

Of  judgment  or  order  in  civil  actions  in  general, 
see  Appeal  and  Error,  |§  1135-1140. 

AFTER-ACQUIRED  TITLL 

Estoppel  to  assert,  see  Estoppel,  $  39. 

AGE. 

Hearsay  evidence,  see  Criminal  Law,  t  421. 

AGENCY. 

In  general,  see  Principal  and  Agent 

AGGRIEVED. 

Bight  of  person  aggrieved   to  appeal  or  bring 
writ  of  error,  see  vVills,  §  359. 

AGREEMENT. 

Bee  Ckintracts. 

AGRICULTURE. 

Drainage  of  lands,  see  Drains. 

Irrigation,  see  Waters  and  Water  Courses,  |  44. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  f  433. 

ALCOHOLIC  LIQUORS. 

Regnlation  of  manufacture,  use  and  sale,  see  In- 
toxicating Liquors. 


ALIBI. 

defense,  i 

ALIENATION. 

insband  or  v 
I. 

ALIENS. 


Instructions  as  to  defense,  see  Criminal  Law, 
S  776. 


Of  affections  of  husband  or  wife,  see  Husband 
and  Wife,  i  834. 


See  Indians. 

ALIMONY. 

See  Divorce,  H  240-286. 
Separate  maintenance,  see  Husband  and  Wife, 
1280. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  expenses  in  di- 
vorce proceedings,  see  Divorce.  SJ  240-286. 

Of  claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  S  239. 

Of  separate  maintenance  to  wife,  see  Husband 
and  Wife,  S  289. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  Mu- 
nicipal Corporations,  i  34 ;  Schools  and  School 
Districts,  {{  37,  38. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 


ALTERNATIVE  WRITS. 

See  Mandamus,  it  160-188. 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  ambigu- 
ous instruments,  see  Evidence,  H  460-461. 

AMENDMENT. 

In  particular  remedies  or  special  jurisdictiont. 
In  appellate  court,  see  Appeal  and  Error,  f{ 
590,  643. 

Of  particular  act*,  inttmmentt.  or  proceedingt. 
See  Indictment  and  Information,  {  161. 
Abstract  of  record  on  appeal,  see  Appeal  and 

Error,  {  590. 
By-laws  of  insurance  association,  see  Insurance, 

S  152. 
Municipal  ordinances  or  by-laws  in  general,  see 

Municipal  Corporations,  {  114. 
Pleading,  see  Pleading,  »  237-261. 
Process,  see  Process,  {  165. 
Record  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  I  643. 
Verdict  or  findings,  see  Trial,  {  362. 

ANALYSIS. 

Admissibility  of  evidence  In  prosecution  ft>r 
violation  of  liquor  laws,  see  Intoxicating  Xiiq> 
uors,  J  231. 

ANGUISH. 

Element  of  damages  in  general,  see  Damages, 

S  56. 
Element  of  damages  in  actions  for  negligence 
in    transmission   of   message,   see   Telegraphs 
and  Telephones,  |  68. 

ANIMALS. 

Fence  laws,  see  Fences. 

Frightening  animals  on  streets,  see  Municipal 
Corporations,  8  706. 

Injuries  to  animals  from  operation  of  railroads, 
see  Railroads,  J{  4113-446. 

Liability  for  death  of  animals  by  electricity,  see 
Electricity,  f  14. 

Live  stock  insurance,  see  Insurance  8{  152,  427. 

Mortgage  of,  description  in  instrument,  see  Chat- 
tel Mortgages,  f  49. 

f  85.  Plaintiff's  measure  of  damages  result- 
ing from  defendant's  bull,  which  was  of  com- 
mon stock,  breaking  its  inclosure  contrary  to 
St  1898,  {  1482,  as  amended  by  Laws  1903.  c. 
14,  and  serving  plaintiff's  thoroughbred  heifer, 
resulting  in  the  birth  of  a  common  stock  calf, 
held  to  oe  as  stated.— Kopplin  v.  Qnade  (Wis.) 
511. 

{  85.  Damages  to  thoroughbred  heifer  by 
service  by  a  common  bull,  in  violation  of  St. 
1898,  f  1482,  as  amended  by  Laws  1903,  c  14, 
held  directtand  not  rempte  as  stated.— Kopplin 
V.  Quade  (Wis.)  511. 

ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellation of  Instruments. 
Of  will,  see  Wills,  §§  303-377. 

ANSWER. 

In  general,  see  Pleading,  {  253. 

Of  witnesses  on  examination  at  trial,  see  Wit- 
nesses, §§  247,  248. 

Operation  and  effect  as  appearance,  see  Appear- 
ance, Si!  8,  9. 

To  interrogatories  to  jury,  see  Trial,  {§  351-362. 

To  writ  of  mandamus,  see  Mandamus,  {  164. 
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ANTENUPTIAL  CONTRACTS. 

Marriage  settlements,  see  Husband  and  WUe, 
U  29-33. 

APPEAL  AND  ERROR. 

Bee  €}ertioraii;   New  Trial. 

Appellate  jurisdiction  of  particular  state  courts, 

see  Coarta,   g  206. 
Costs  on  appeal  or  error  in  general,  see  Costs, 

8  256. 
Remedy  by  appeal  or  writ  of  error  as  affecting 

right  to  mandamus,  see  Mandamus,  {  4. 
Remedy  by  appeal  or  writ  of  error  as  affecting 

right  to  prohibition,  see  Prohibition,  {  3. 
Retroactive   operation   of   statutes   relating   to 

appeals,  see  Statutes,   §  267. 

Revime  in  particular  civil  action*. 
SV)r  divorce,  see  Divorce,  §  286. 

Reoieie  in  ipecial  prooeedingt. 
See  Mandamus,  |  187. 
Accounting  by   executor   or  administrator,  see 

EhcecutoTs  and  Administrators,  i  SIO. 
Assessment  of  tax,  see  Taxation,  }  495. 
Fiobate  proceedings,  see  Wills,  {{  350-377. 

Review  of  criminal  protecutionf. 
See  Adultery,  i  15;  Griminal  Law,  |i  1035- 

By  habeas  corptis,  see  Habeas  Corpus. 
Tlolations  of  municipal  ordinances,  see  Monic- 
ipal  Corporations,  §  642. 

Review  of  proceedingt  of  jiuticet  of  the  peace. 

See  Josticea  of  the  Peace,  H  158-174. 

RevietB  of  proceedingt  of  nonjudicial  ofHoer*  or 
hodiei. 

Assessment  for  public  improvements,  see  Mu- 
nicipal Corporations,  }  511. 

Directors  of  school  district,  see  Schools  and 
School  Districts,  |  22. 

I.  HAT1TKE  AKS  FOBM  OF  KEMEST. 

{  14.  Dismissal  of  an  appeal  does  not  pre- 
clude prosecution  of  another  within  the  statu- 
tory period.— Snyder  v.  Richey  (Iowa)  922. 

nz.  DECisioirs  beviewabus. 

(D)  FlnalltT  of  Determtiimtloak. 

f71.  Orders  granting  and  refusing  to  dis- 
ve  an  injunction  pending  final  decree  held 
not  final  and  not  appealable.— Harbauer-Mar- 
leau  Co.  V.  Thwing  (Mich.)  327. 

1  82.  An  order  held  a  final  order  within  St. 
1^8,  I  3068,  subd.  2.— Oriswold  t.  Bardon 
(Wis.)  952. 

(II)  Hode  o<  Rendition,  Forna,  and  EntrT 
of  JndKment  or  Order. 

I  128.  A  Judgment  of  the  trial  court  is  a  nec- 
essary prerequisite  to  an  apiJeaL— Newton  t. 
City  of  Superior  (Wis.)  242. 

XT.  BIGHT  OF  BE  VIEW. 
(A)  Persons  Untitled. 

Will  contest,  see  Wills,  |  859. 

V.  PBE8ENTATIOK  AMD  BE8EBVA- 

TION  IH  i:.OWEB  001TBT  OF 

OBOUNDS  OF  BEVZEW. 

Criminal  prosecutions,  see  Criminal  Law,  H 
1035-1088. 

(A)  laaaea  and  dnestlona  la  Itovrer  Conrt. 

I  169.  A  question  not  raised  in  the  lower 
court  and  not  necessary  to  a  determination  of 
the  issues  involved  will  not  be  considered  on 
appeal.— Index  Printing  Co.  v.  Board  of  Snp'rs 
of  Muscatine  County  (Iowa)  401. 


S  168.  Qnestiona  discussed  in  tbe  brief  wfaich 
are  not  raised  by  the  findings  or  judgment  in  the 
record  will  be  considered  only  so  ur  as  neces- 
sary to  a  decision. — State  v.  Birdsall  (Neb.)  108. 

I  171.  Where  the  case  proceeded  below  on 
the  theory  that  a  widow  was  an  heir  of  ber 
husband,  that  point  may  not  be  raised  on  ap- 
peal.—Hohn  T.  Bidwell  (S.  D.)  837. 

i  173.  A  defendant  is  bonnd  in  the  Sapreme 
Court  by  theory  on  which  he  defended  the  mit 
in  the  trial  court. — Carby  ▼.  Combs  (Mich.)  025. 

I  179.  It  cannot  be  nrged  on  appeal  that 
appellant  was  not  permitted  to  introduce  all  bis 
evidence,  where  he  did  not  offer  any  such  evi- 
dence or  indicate  his  desire  so  to  do. — Sntton  ▼. 
Crawford's   Estate  (Mich.)   1121. 

(B)  Objections  and  Hotlona,    and  Rnllnca 

Thereon. 

Criminal    prosecution,    see    Oiminal    Law,    ff 
1035-1038. 

I  187.  Nonjoinder  of  necessary  parties  can- 
not be  raised  for  the  first  time  on  appeal.— 
Stewart  v.  Hall  (Iowa)  993. 

S  204.  Bhror  in  receiving  evidence  admitted 
without  objection  will  not  be  reviewed. — ^Drake 
Coal  Co.  v.  Croze  (Mich.)  355. 

i  228.  Points  not  raised  in  the  court  below 
will  not  be  considered  on  appeaL — Larson  v. 
Webster  County  (Iowa)  165. 

(  242.  A  party  complaining  of  the  argument 
of  the  counsel  of  the  adverse  party  most  object 
thereto  at  the  time  and  obtain  a  ruling  thereon 
by  the  court— Formiller  t.  Detroit  United  By. 
(Mich.)  347. 

(O)  Bxeeptlona. 

i  248.  To  review  an  interlocutory  order,  it 
is  necessary  that  exception  l>e  taicen.- Diels  ▼. 
Kennedy  (Neb.)  740. 

i  260.  Rulings  upon  evidence  will  not  be 
reviewed  by  the  Supreme  Court  unless  excepted 
to  at  trial. — Redwater  Lcmd  ft  Canal  Co.  v. 
Jones  (S.  D.)  85. 

f  263.  Portions  of  instructions  designated  by 
counsel  as  improper  under  Rev.  Codes  1906,  f 

7021,  but  not  excepted  to  as  required  by  section 

7022,  cannot  be  reviewed.— Paulsen  v.  Modem 
Woodmen  of  America  (N.  D.)  231. 

i  272.  A  motion  for  new  trial  cannot  be  re- 
lied on  to  save  a  point  not  covered  by  an  ex- 
cieptlon  talcen  during  the  triaL— Dykstra  v. 
Grand  Rapids,  O.  H.  &  M.  Ry.  <3o.  (Mich.)  320. 

(D)  Motlana  ter  Hew  TrfiO. 

I  291.  A  refusal  to  direct  a  verdict  is  review- 
able without  a  motion  for  a  new  trial,  so  that 
it  is  immaterial  whether  the  order  denying  a 
new  trial  was  excepted  to. — ^Kopplin  v.  Quade 
(Wis.)  511. 

i  805.  Evidence  can  be  reviewed  only  on  an 
exception  talien  to  the  mling  on  a  motion  tor 
new  trial.— Watkins  v.  Phelps  (Mich.)  618. 

TZ.  PABTIBS. 

I  336.  Nonjoinder  of  parties  held  waived  by 
not  objecting  until  case  is  submitted. — Olsen  v. 
Marquis  (Neb.)  267. 

VTL  BEQUISITEB  AlTD  PBOOEEDHroa 
FOB  TBANSFEB  OF  CAITBE. 

Appeals  from  Justices'  oonrts,  see  Jnstieea  ot 

the  Peace,  {{  169-174. 
Criminal    prosecutions,    see    Criminal    Law,    i 

1077. 

(C)  Parment  of  Fees  or  Coats,  and  Boada 

or  Other  Seomrltlea. 

Appeals  from  justices'  courts,  see  Jostieea  «t 
the  Peace,  {  159. 
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Reformatlmi  of  bond,  aee  RefonnatloB  of  In- 
■tnunenta,  {  18. 

{  387.  Under  Code  dr.  Proc.  if  441,  457, 
the  filing  of  an  appeal  bond  held  not  esaential 
to  its  validity.— Nichols  &  Shepard  Co.  v.  Hor- 
atad  (S.  D.)  776. 

S  385.  An  appeal  lidd  not  subject  to  dismis- 
sal for  inanfficient  justification  of  the  sureties 
to  the  undertaking.— Kuelin  ▼.  Nero  (Wis.)  56. 

(D)  'Writ  of  Brror,  Citation,  or  Nottoe. 

I  430.  Failure  to  serve  liotice  of  appeal  held 
not  firrotind  for  dismissal.- Snyder  ▼.  Richey 
<Iowa)  922. 

Z.  KEGORD  AHB  PROOEEDXHOS  KOT 
IX  RECORD. 

Expenses  of  record  as  items  of  coata,  see  Costs, 

S  236. 
Review  of  criminal  prosecutions,  sea  Criminal 

lAw,  i!  loes-iim 

(A)  Matters  to  be  Shovrn  bx  Record. 

i  499.  Objections  not  set  forth  in  the  ab- 
stract will  not  be  considered  on  appeal — Kier- 
nlS  r.  Harlan  (Iowa)  789. 

S  600.  Objections  not  shown  to  have  been 
ruled  on  by  the  trial  court  will  not  be  con- 
sidered on  appeal— Kierulir  t.  Harlan  (Iowa) 
789. 

(  600.  Alleged  improper  argument  will  not  be 
considered  on  appeal,  wnere  the  record  does  not 
show  that  the  objection  below  on  that  ground 
was  passed  npon  by  the  trial  court — Meade  y. 
Detroit,  J.  &  a  By.  (Mich.)  1114. 

I  601.  To  review  an  interlocntoty  order,  it  is 
necessary  that  exception  be  shown  by  the  tran- 
seript— Diels  v.  Kennedy  (Neb.)  740. 

(C)  Neeeaaltr  of  BUI  of  Bxeeptloaa^  Case, 
or  Statement  of  Facta. 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  i  1093. 

CBS)  Abatraets  of  Record. 

I  590.  Where  a  partv  on  appeal  files  an 
amended  abstract  but  fails  to  serve  it  upon  the 
adverse  party,  it  will  be  stricken  out  on  motion. 
— Cbismore  v.  Van  Roden  (Iowa)  1090. 

(O)  Antbentleatlon  and  Certllleatlon. 

i  616.  A  record  on  appeal  held  properly  cer> 
tlfied.— Orisw(dd  v.  Bardon  (Wis.)  952. 

(H)  Tranamiaatoa,    iriltnic.    Printing,    and 
Service  of  Copies. 

f  627.  Abstract  on  anpeal  held  duly  filed.— 
Snyder  v.  Richey  (Iowa)  922. 

(I)  Defects,    Objections,    AmendBoient,    and 
Correction. 

Including  unnecessary  matter  in  record  as  af- 
fecting costs,  see  Costs,  f  256. 

I  640.  An  error  in  a  transcript  clearly  shown 
to  be  clerical  or  typopapbical  will  not  deprive 
the  parties  of  a  hearing  upon  its  merits. — Rye 
v.  New  Tork  Life  Ins.  Co.  (Neb.)  434. 

J  641.  The  Supreme  Court  will  refuse  to  con- 
er  a  document  in  the  record,  purporting  to 
be  a  bill  of  exceptions,  when  not  authenticated 
by  the  derk  of  the  trial  court.— State  Bank  of 
Beaver  County  v.  Bradatreet  (Neb.)  1038. 

i  643.  Appellant's  amendment  to  the  ab- 
stract filed  after  appellee's  argument  held  prop- 
er.—Zoior  V.  Smith  (Iowa)  SS2. 

(Bl)  dneatlona  Frosented  for  Rcrlevr. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  It  1114^1119. 

I  671.  Where  relevant  deeds  in  a  suit  to  qui- 
et title  are  omitted  from  the  bill  of  exceptions, 


facts  win  Dot  b«  considered.— Card  v.  Mix  (Neb.) 
420. 

I  690.  Questions  as  to  records  admitted  in 
evidence,  but  not  contained  in  appellant's  ab- 
stract, are  not  before  the  appellate  court  for 
review.- Van  Camp  v.  Weber  (S.  D.)  691. 

i  690.  Where  the  record  fails  to  show  any 
objection  to  certain  evidence,  or  even  that  it 
was  offered  and  received,  its  admission  will  not 
be  reviewed. — Paxton-Bckman  Chemical  Co.  v. 
Carison  (S.  D.)  770. 

I  705.  An  assignment  of  error  of  the  trial 
court  in  allowing  excessive  attorney's  fees  will 
not  be  conaidered  on  appeal,  where  the  abstract 
contains  no  testimony  bearing  upon  the  reason- 
ableness or  unreaaonableness  of  the  fees  as  al- 
lowed.—Parkhill  V.  Doggett  (Iowa)  411. 

(I<)  Hatters  Hot  Apparent  of  Record. 

i  712.  Because  of  the  failure  of  the  abstract 
to  show  when  an  action  involving  land  was 
begun,  appellant's  claim  of  title  by  adverse 
possession,  under  0>de  Civ.  Proc.  I  54,  could 
not  be  sustained.— Hohn  v.  Bidwell  (S.  D.)  837. 

ZX.  ASSIOmiEIIT  OF  ERRORS. 

I  724.  Circuit  Court  Rule  47e  and  Supreme 
Oiurt  Rule  40  (68  N.  W.  viii),  as  to  assignment 
of  errors,  held  mandatory,  and  appellant  must 
comply  therewith.— Carby  v.  ComM  (Mich.)  625. 

Zn.   BRIEFS. 

I  757.  Circuit  Court  Rule  47e  and  Supreme 
Court  Role  40  (68  N.  W.  viii),  as  to  references 
to  record,  held  mandatory,  and  appellant  must 
comply  therewith.— Carby  v.  Combe  (Mich.)  625. 

{  760.  Alleged  error  in  the  admission  of  evi- 
dence will  not  be  reviewed,  where  no  reference 
is  made  to  the  place  in  the  record  or  printed 
case  where  it  may  be  found. — Harper  v.  Hol- 
comb  (Wis.)  1128. 

f  762.  The  Supreme  Court  cannot  consider 
points  not  referred  to  in  the  opening  argument 
—Hutchinson  v.  Olbeidin^  (Iowa)  139. 

I  773.  The  order  appealed  from  will  be  af- 
firmed, where  neither  party  files  a  brief. — Paul 
Book  Co.  V.  Ringsdorf  (S.  D.)  83. 

Xm.  DISBSZSSAI..     WITHDRAW  AX), 
OR  ABANDONMEITT. 

Dismissal  of  certiorari,  see  Certiorari,  |  60. 

I  781.  Where,  after  dismissal  of  a  petition 
to  restrain  a  city  from  payment  of  contractor^ 
the  city  settled  with  the  contractors  before  an 
appeal  had  been  taken,  the  appeal  will  be  dis- 
missed.— Horrabln  v.  Iowa  City  (Iowa)  150 

S  781.  Where  the  record  preaents  only  a 
moot  question,  the  appeal  will  be  dismissed  or 
the  judgment  affirmed. — Deines  v.  Bchwind 
(Neb.)  l&l. 

f  788.  An  appeal  from  an  order  which  it  is 
within  the  discretion  of  the  trial  court  to  make 
will  be  dismissed,  where  no  abuse  of  discretion 
is  shown.— Oriswold  v.  Bardon  (Wis.)  952. 

ZV.  HEARXirO  AHD  REHEAXUNG. 

S  830.  A  party  to  an  appeal,  who  believes 
that  there  was  either  manifest  misapprehension 
of  &ict  or  misapplication  of  law,  should  senson- 
ably  move  for  a  rehearing.— Woods  v.  White 
Star  Line  (Mich.)  185. 

ZVI.  XUBVXEW. 

Oriminal  prosecutions,  see  (Mmlnal  Law.  if 

1141-11'fe. 
Divorce  proceedings,  see  Divorce,  8  288. 
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(A)  Scope  and  Bxteat  la  Qeaeral. 

I  837.  He  court  in  determining  the  qnestion 
of  variance  between  the  declarationa  and  the 
proof  will  not  weigh  the  evidence. — FonniUer  v. 
Detroit  United  Ry.  (Mich.)  347. 

I  837.  On  appeal  from  an  order  vacating  a 
default  judgment,  only  the  order  with  the  mov- 
ing papers  will  be  considered. — Racine-Sattley 
Mfg.  Co.  V.  Pavlicek  (N.  D.)  228. 

{  846.  The  action  of  the  district  court  in  ad- 
mitting  evidence  in  a  trial  without  a  jury  will 
not  be  reviewed. — ^Kemmerling  v.  State  (Neb.) 
988. 

I  854.  Error  in  overruling  a  motion  for  a 
new  trial  because  the  verdict  was  against  the 
evidence,  will  not  be  considered  where  the  rec- 
ord showed  that  the  motion  "was  denied  with- 
out filing  any  reasons." — De  Voa  v.  Caplan 
(Mich.)  &8. 

{  863.  Where  the  appeal  Is  from  the  decree 
as  well  as  from  the  order  overruling  a  motion 
for  new  trial,  the  Supreme  Court  will  review  the 
entire  judgment  roil,  including  alleged  error  in 
Tendering  the  decree. — Louder  v.  Hunter  (S.  D.) 
774. 

I  883.  Under  Laws  1009,  c.  630,  {  950-30g, 
hclA,  that  the  Supreme  Court  could  not  review 
matters  arising  on  appeals  from  the  final  deter- 
mination of  the  city  council  in  proceeding  for 
the  levy  of  a  special  assessment  for  public  im- 
provements.—Newton  V.  City  of  Superior  (Wis.) 

(B)  lBterIoontorr>  Collateral,  and  Snpple- 
mentarr  Proceedinara  and  ttaentlomii. 

S  873.  An  appeal  from  a  judgment  alone  does 
not  bring  up  for  review  an  order  denying  a.  new 
trial.— Paulsen  v.  Modern  Woodmen  of  Amer- 
ica (N.  D.)  231. 

(O)  Faraea  Entitled  to  Alleare  Krror. 

{  877.  A  judgment  will  not  be  reversed,  on 
the  appeal  of  the  prevailing  party,  on  the  ground 
that  the  court  failed  to  make  findings  of  fact 
necessary  to  sustain  it. — In  re  Kuby  (Minn.) 
1100. 

I  882.  One  cannot  complain  of  instmctions 
adopting  his  own  theory  as  to  amount  of  re- 
covery.— Anderson   v.  Anderson   (Iowa)  716. 

I  882.  Defendants  cannot  complain  of  error 
invited  by  them.— May  v.  Cnmmings  (N.  D.) 
828. 

(D)  Ameadmenta.    Additional    Proofa,   and 
Trial  of  Canae  Anew. 

Trial  de  novo  on  appeal  from  justices'  courts, 
see  Justices  of  the  Teace,  §§  171-174. 

Trial  de  novo  on  appeal  in  probate  proceed- 
ings, «ee  Wills,  f  377. 

(K)   Preaamptiona. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {{  1141-1144. 

I  000.  To  warrant  a  reversal  it  most  appear 
that  the  decision  below  was  clearly  wrong,  and 
any  reasonable  doubt  on  that  issue  should  be 
resolved  in  favor  of  the  action  of  the  trial 
court.— Kroger  v.  Cumberland  Fruit  Package 
Co.   (Wis.)   513. 

I  900.  The  court  on  appeal  held  required  to 
presume  Uiat  a  tax  deed  under  which  a  party 
claimed  was  color  of  title.— Ripley  v.  Miller 
(Mich.)  345. 

{  927.  Where  a  verdict  has  been  directed  for 
a  defendant,  plaintiff,  on  appeal,  is  entitled  to 
the  most  favorable  construction  of  the  testi- 
mony.—Anderson  V.  Ft.  Dodge,  D.  M.  &  S.  R. 
Co.  (Iowa)  301. 

f  927.    On  the  question  of  error  in  directing 

a  verdict  against  plaintiff,  it  is  entitled  to  have 


its  case  made  on  the  trial  taken  as  tnie.— W.  A. 
Stuegeon  &  Co.  v.  Van  Btnddiford  (Mich.)  613. 

S  927.  On  appeal  from  a  directed  verdict, 
where  the  evidence  is  conflicting,  the  court  will 
take  that  evidence  to  be  true  which  is  most 
favorable  to  the  appellant— Collier  v.  Town  of 
Salem  (Wis.)  877. 

g  931.  Where  the  trial  court  exdaded  c<Hn- 
petent  evidence  in  a  close  case,  the  court  on 
appeal  must  grant  a  new  trial. — Chapman  v. 
Greene  (S.  D.)  30. 

S  931.  It  will  bi  preanmed  on  appeal  that 
contlicting  evidence  was  resolved  in  favor  of 
the  party  prevailing.— Hohn  ▼.  Bidwell  (8.  D.) 
837. 

I  931.  Where  one  of  the  issues  raised  by  a 
counterclaim  was  not  submitted  to  the  jury,  the 
Supreme  Court  on  appeal  was  required  by  Laws 
lOOT,  c.  346,  i  2858m,  to  presume  a  finding  by 
the  court  thereon  in  support  of  the  judgment. — 
Buehler  v.  Staudenmayer  (Wis.)  9SS6. 

i  033.  A  new  trial  granted  upon  payment  of 
costs,  will  be  presumed  to  have  been  granted 
for  purposes  of  justice. — Herring  v.  E.  I.  Du 
Pont  de  Nemours  Powder  Co.  (Wis.)  454. 

S  034.  The  recitals  of  a  judgment  ate  con- 
clusively presumed  to  have  been  supported  by 
sufficient  evidence,  where  there  is  no  bill  of  ex- 
ceptions.—Ellis  V.  Allen  Land  Co.  (Wis.)  061. 

(P)    Dtacretlon  of  I<ovrer  Coart, 

(  957.  A  ruling  to  vacate  a  default  jodgment 
under  Rev.  Codes  1005,  f  6884,  will  not  be  re- 
versed except  for  manifest  abuse  of  discretion. — 
Racine-Sattley  Mfg.  Co.  v.  Pavlicek  (N.  D.)  22a 

i  062.  An  order  dismissing  a  bill  for  want  of 
prosecution  will  not  be  reversed  on  appeal,  in 
the  absence  of  abuse  of  discretion. — Burton  v. 
Snow  (Mich.)  1116. 

I  060.  Discretion  in  admonishing  the  jnry 
not  to  inquire  into  the  propriety  of  laws,  but 
to  be  governed  by  them,  neld  not  reviewable  in 
the  absence  of  an  abuse  thereof.— Henkel  v. 
Boudreau  (Neb.)  753. 

§  070.    The    determination    of    a    qnestioa 

whether  the  conditions  under  which  certain  ex- 
periments were  made  were  similar  to  those  sur- 
rounding the  actual  occurrence  will  not  be  dis- 
turbed, unless  manifestly  erroneous. — Harper  t. 
Holcomb  (Wis.)  1128. 

{  071.  The  extent  of  cross-examination  i* 
within  the  control  of  the  trial  court,  and  a  clear 
case  of  abnse  of  discretion  should  be  made  to 
justify  a  reversal  thereon.- Brackey  v.  Brackey 
(Iowa)  370. 

§  071.    The  qnestion  of  the  competency  of  a 

witness  to  testify  rests  largely  in  the  discre- 
tion of  the  trial  court,  and  its  ruling  will  not  be 
disturbed  unless  abused.— Carle  v.  Nelson  (Wis.) 
467. 

I  077.  A  grant  of  a  new  trial  will  not  be  in- 
terfered with,  except  for  manifest  abuse  of  dis- 
cretion.—McDIdon  V.  Drew  (Iowa)  1050. 

i  077.  Wlicre  there  was  no  abuse  of  dlacre- 
tion  in  granting  a  new  trial,  an  appeal  from  it 
must  be  dismissed. — Herring  v.  E.  I.  Da  Pont 
de  Nemours  Powder  Co.  (Wis.)  454. 

i  079.  Where  there  was  a  conflict  In  the  tet- 
timony,  the  discretion  of  the  trial  court  in  re- 
fusing to  set  aside  the  verdict  will  not  be  inter- 
fered with.— Gardiner  v.  Courtright  (Mich.)  322. 

g  084.  The  discretion  of  the  circuit  court  on 
appeal  from  the  probate  court  in  making  an  al- 
lowance to  an  administrator  for  extra  services 
will  not  be  reviewed  on  appeal  in  the  absence 
of  abuse.— Sutton  t.  Crawford's  ESatate  (Mich.) 
1121. 
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(O)  aveatloaa  at  Faet,  TerAteta,  ud  Find* 
insa* 

Review  of  criminal  proaecntions,  see  Criminal 
Law,  {  1159. 

f  997.  Statement  of  when  the  question  of 
fiand  is  for  the  Jary.— Bmcker  t.  Manistee  & 
G.  R.  R.  Co.  (Mich.)  822. 

I  990.  Where  the  jury  in  an  Insurance  case 
have  found  nnder  proper  inatmctions  that  tiie 
loss  was  due  to  a  cause  covered  by  the  policy, 
the  appellate  court  will  not  interfere  with  the 
▼erdict.— Keane  v.  Century  Fire  Ins.  Co.  (Iowa) 
724. 

{  1(X)1.  Where  there  is  not  a  complete  fail- 
ure of  evidence,  the  judgment  will  not  be  set 
aside.— Eggleston  v.  Quinn  (Neb.)  428. 

I  1001.  Where  a  verdict  is  supported  by  suf- 
ficient evidence,  it  is  conclusive  on  appeal.— 
Herlitzke  v.  La  Crosse  Interurban  Telephone 
Co.  (Wis.)  59. 

?  1001.  If  the  jury  could  honestly  have 
come  to  the  verdict  reached,  it  will  not  be  dis- 
turbed.—Holway  V.  Sanborn   (Wis.)  96. 

S  1002.  A  verdict  on  conflicting  evidence  will 
not  be  reversed. — Ingerbrightsen  v.  Luglan 
(Iowa)  117;  Groeltz  v.  Bourne  (Iowa)  IG&S; 
Litts  V.  Morse  (Wis.)  460. 

I  1002.  The  question  of  the  murder  of  as- 
•ured  by  plaintiff  suing  on  an  insurance  policy 
being  one  of  fact  for  the  jury,  their  finding  on 
connictittK  evidence  will  net  dc  disturbed. — Lil- 
lie  V.  Modem  Woodmen  of  America  (Neb.)  1004. 

S  1003.  The  Suiireme  Court  will  only  reverse 
when  the  verdict  is  against  the  overwhelming 
weight  of  the  evidence.— Gardiner  v.  Courtright 
(Mich.)  322. 

{  1010.  Findings  sustained  by  evidence  are 
conclusive  on  appeal. — Hoyt  v.  Starr  (Iowa) 
161. 

I  1011.  Findings  of  fact  by  the  trial  Jndge 
are  entitled  to  great  weight,  especially  where 
the  testimony  is  conflicting. — Cheadle  v.  Roberts 
(Iowa)  868. 

§  1011.  Finding  on  conflicting  evidence  will 
not  be  disturbed,  unless  manifestly  wrong. — 
Bell  V.  Stedman  (Neb.)  257. 

{  1011.  Judgment  on  conflicting  evidence  will 
not  be  disturbed.— Ingles  v.  Grothe  (Neb.)  423. 

I  1012.  There  being  no  clear  preponderance 
of  evidence  against  the  trial  court  8  findings, 
judgment  thereon  must  be  affirmed.— Foote  v. 
Harrison  (Wis.)  87& 

I  1014.  The  rule  that  the  trial  court's  sub- 
mission of  a  case  to  the  jury  will  not  be  dis- 
turbed unless  manifestly  wrong  held  not  to  ap- 
ply where  the  trial  court  made  contradictory 
mlings.— Meyst  v.  Frederickson  (Wis.)  960. 

I  1015.  The  granting  of  a  new  trial  on  the 
ground  of  the  intoxication  of  a  juror  held  not 
an  abuse  of  discretion.— Carlisle  v.  City  of 
Council  Bluffs  (Iowa)  813. 

I  1022.  The  court  on  appeal  held  not  author- 
ised to  disturb  the  findings  of  tbe  referee  af- 
firmed by  the  trial  court.— Haas  v.  Cooper 
(Wis.)  882. 

(H)  Ba> 

Criminal   nrosecutions, 
1163-1172. 
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{  1026.  Plaintiffs  cannot  complain  of  rulings 
as  to  damages  recoverable  by  them-  where  the 
Terdict  was  for  defendants.— 'Watlcins  v.  Phelps 
(Mich.)  618. 

!  1026.  Insignificant  errors  not  so  prejudi- 
cial as  to  require  a  reversal  will  not  be  consid- 
ered.— Bailey  v.  Kling  (Neb.)  439. 


I  1031.  Insufficient  specification  of  part  of 
a  deposition  stricken  held  not  reversible  error. — 
Smith  V.  Packard  &  Co.  (Iowa)  1076. 

I  1031.  Where  the  jury  proceeds  to  verdict 
under  an  erroneous  instruction,  it  must  clearly 
appear  that  the  defeated  party  could  not  in  an^ 
view  of  the  case  have  succeeded;  otherwise  prej- 
udice must  be  presumed  to  follow  the  error.— 
Painter  v.  Lebanon  Land*Co.  (Mich.)  205. 

I  1042.  Any  error  in  refusing  to  strike  part 
of  en  answer  pleading  evidence  was  harmless. 
— McNamara  v.   McAllister  (Iowa)   26. 

f  1042.  The  error,  if  any,  in  striking  out  an 
amended  answer  to  conform  to  the  proof,  held 
not  prejudicial.— Bruns  ▼.  North  Iowa  Brick  & 
Tile  Co.  (Iowa)  1083. 

I  1042.  Error,  if  any,  in  striking  portions  of 
an  answer,  held  not  ground  for  reversal. — ^Bail- 
ey T.  Kling  (Neb.)  439. 

I  1047.  The  exclusion  of  evidence  held  to  be 
harmless  error.— Larson  r.  Webster  County 
(Iowa)  165. 

i  1050.  Error  in  admitting  evidence  held 
prejudicial.— Drake  (3oal  Co.  v.  Croze  (Mich.) 
365. 

I  1050.  Where  a  policy  by  its  terms  covered 
a  building,  held,  introduction  of  evidence  to 
show,  and  submission  of  issue  of,  estoppel  to 
deny  the  policy  covered  the  building,  was  not 
prejudicial.- Shepard  v.  Germania  Fire  Ins.  Co. 
(Mich.)  626. 

§  1050.  The  admission  of  improper  evidence 
held  not  prejudicial.— Denchfield  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  551. 

I  1050.  The  unnecessary  admission  in  evi- 
dence of  certain  bonds  in  an  action  against  the 
surety  held  not  prejudidal. — Henkel  v.  Boud- 
reau  (Neb.)  753. 

{  1050.  In  an  action  for  personal  injuries, 
where  exhibits  introduced  in  evidence  would  not 
change  the  result,  tbe'admission  thereof  was  not 
prejudicial.— Mahar  v.  Montello  Granite  Co. 
(Wis.)  949. 

i  1061.  The  admission  of  testimony  as  to 
the  width  of  a  drainage  ditch  held  harmless,  if 
erroneous.- Larson  v.  Webster  County  (Iowa) 
163. 

i  1051.  The  admission  of  certain  evidence 
held  harmless  error.— Latta  v.  Illinois  Cent.  R. 
Co.  (Iowa)  1059. 

{  1051.  Error  in  tbe  admission  of  evidence 
held  harmless.— DeVos  v.  Caplan  (Mich.)  328. 

{  1061.  In  an  action  for  wrongfully  ejecting 
a  passenger,  the  error,  if  any,  in  admitting  evi- 
dence, held  not  prejudicial.— Light  v.  Detroit  tc 
M.  Ry.  Co.  (Mich.)  1124. 

i  1052.  Error  in  admitting  a  part  of  a  letter 
containing  an  offer  of  compromise  held  not  cured 
by  the  introduction  of  the  entire  letter. — Mas- 
sena  Savings  Bank  v.  Garside  (Iowa)  918. 

{  1053.  Where  evidence  is  admitted  tenta- 
tively and  afterwards  the  jury  are  instructed 
to  disregard  it,  held,  that  there  is  no  error. — 
Moore  v.  Storm  (Neb.)  681. 

S  1056.  The  exclusion  of  testimony  in  claim 
and  delivery  held  not  prejudicial.— Onapman  v. 
Greene  (S.  D.)  30. 

{  1058.  A  party  cannot  predicate  error  on 
the  exclusion  of  evidence  which  is  finally  re- 
ceived.—Moore  V.   Sturm  (Neb.)   681. 

S  1062.  In  action  by  a  tenant  for  breach  of 
covenants  of  lease,  where  the  evidence  on  every 
issue  sustains  a  verdict  for  plaintiff,  it  will  not 
be  set  aside  because  the  court  submitted  the 
lease  to  the  jury  for  construction.- North  Platte 
Land  &  Water  Co.  v.  Amett  (Neb.)  752. 
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{  1062.  In  Tlew  of  special  flndinga  by  Jut. 
iMosal  to  nibmit  question  whether  plaintiifs 
Injuries  were  the  result  of  mere  accident  held 
not  error.— Sohmolt  v.  H.  W.  Wright  Lumber 
Co.  (Wis.)  499. 

I  106-1.  Error  in  instruction  in  an  action 
against  a  physician  for  malpractice  held  harm- 
less.—Kline  T.  Nicholson  (Iowa)  722. 

(  1064.  In  an  act'ion  for  fraud,  an  instruc- 
tion on  the  measure  of  damages  held  prejudicial 
to  defendant — ^Painter  r.  Lebanon  Land  C!o. 
(Mich.)  206. 

I  1064.  Where  a  requested  instruction  as 
modified  correctly  applied  the  law  to  the  facts, 
it  was  not  reversible  error  to  state  that  the  in- 
struction was  requested. — Anthony  v.  CSaas 
County  Home  Telephone  Co.  (Mich.)  650. 

f  1064.  An  instmction  that  a  jury  might  al- 
low punitive  damages  is  harmless  error,  where 
coim)ensatory  damages  only  are  given. — ^Lamson 
V.  Great  Northern  Ey.  Co.  (Minn.)  946. 

I  1064.  Certain  instructions  held  not  ground 
for  reversal  in  the  absence  of  a  showing  of  prej- 
udice.—Van  Horn  y.  Cooper  &  Cole  Bros.  Oxeb.) 
667. 

I  1064.  Tlie  embodying  in  instructions  of  an 
immaterial  portion  of  a  section  of  the  statutes 
held  not  prejudicial.— Henkel  ▼.  Boudreau 
(Neb.)  753. 

I  1064.  The  error  in  a  charge  on  the  burden 
of  proof  held  prejudicial,  unless  the  evidence 
warrants  a  directed  verdict.— Carie  v.  Nelson 
(Wis.)  467. 

{  1066.  Instmction  not  applicable  to  the 
case  held  not  injurious  to  defendant. — Swisher 
Y.  Interarban  Ry.  Co.  (Iowa)  404. 

8  1068.  Defendant,  under  the  evidence,  hav- 
ing been  negligent  as  a  matter  of  law,  was  not 
prejudiced  by  an  instruction  requiring  him  to 
exercise  too  high  a  degree  of  care.— Harper  t. 
Holcomb  (Wis.)  1128. 

I  1070.  The  error  in  a  question  of  a  special 
verdict  held  harmless  in  view  of  the  answer.— 
Carle  t.  Nelson  (Wis.)  467. 

i  1071.  Failure  of  trial  court  to  make  cer- 
tain findinn  of  fact  held  to  be  harmless  error. 
-Hohn  V.  BidweU  (S.  D.)  837. 

(&)  Snbae«nent  Appeals. 

i  1007.  The  decision  of  the  Supreme  Court 
on  appeal  is  the  law  of  the  case  on  a  subsequent 
appeal.— Jacobson  t.  United  States  Gypsum  Co. 
(Iowa)  122. 

I  1097.  Determination  on  a  prior  appeal  is 
the  law  of  the  case  on  a  subsequent  appeal. — 
McPherMU  v.  Swift  (S.  D.)  768. 

XVH.  DETERMHTATIOir  AITD  DX8PO- 

smoir  OF  CAUSE. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {  1186. 

<A)  DeelalOB  1b  Geaeral. 

i  1106.  On  appeal,  held,  that  the  cause 
would  be  remanded  for  further  proofk. — ^Union 
Trust  Co.  V.  Electric  Park  Amusement  Co. 
(Mich.)  :«)6. 

§  1118.  Where,  on  trial  de  novo  on  appeal  in 
equity,  the  judgment  of  the  court  is  substan- 
tially in  accord  with  that  of  the  trial  court,  the 
latter  will  be  affirmed.- Stephenson  v.  Murdock 
(Xeb.)  578. 

(B)  Afllrmanee. 

I  1136.  Under  the  record,  held,  tliat  the  ac- 
tion of  tbe  trial  court  in  entering  a  default 
cannot  be  reviewed.— Henkel  v.  Boudreau  (Neb.) 
753. 


J!  1140.    An  excessive  judgment  may  be  per- 
tted  to  stand  on  the  condition  that  the  ex- 
cess he  remitted.— BaUey  v.  KUng  (Nd>.)  438. 

(D)   ReTcraal. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  i  1186. 

I  1170.  The  sending  back  of  the  jury  to  cor- 
rect its  verdict  held  not  ground  for  reversal  in 
view  of  Code  Civ.  Proc.  if  146,  312.— Henkd  v. 
Boudreau  (Neb.)  763. 

I  1170.  Order  directing  verdict  for  plaintiff, 
affirmed  under  Code  Civ.  Proc  |  146,  where  no 
prejudice  to  defendant  was  shown,  or  any  ma- 
terial defense.— Davison  v.  Land  (Neb.)  848. 

I  1170.  The  error  in  an  instruction  as  to  tbe 
burden  of  proof  held  to  affect  a  subatantial 
right  within  Laws  1900,  c.  192,  f  3072m.— 
Carle  v.  Nelson  (Wis.)  467. 

{  1170.  A  misjoinder  of  causes  of  action, 
held  harmless  error,  in  view  of  St.  1888,  { 
3072m,  added  by  Laws  1909,  c.  102.— Suring  v. 
Rollman  (Wis.)  485. 

I  1171.  In  an  action  to  recover  for  an  as- 
sault committed  on  a  passenger  by  one  of  de- 
fendant's train  employ^  verdict  hild  ezcearive, 
and  the  result  of  prejudice,  requiring  reversal. 
— Gennann  v.  Great  Northern  By.  Co.  (Minn.) 
1021. 

i  1171.  A  verdict  held  not  for  nominal  dam- 
ages so  as  to  make  applicable  the  rule  that  a 
judgment  is  not  reversible  for  failure  to  allow 
nominal  damages  if  the  question  of  costs  is  not 
involved.— 'Meyst  v.  Frederickson  (Wis.)  OOa 

I  1176.  Where  the  only  contention  is  one  of 
law,  and  the  trial  court  on  appeal  has  been  re- 
versed, judgment  ordering  a  new  trial  should 
i>e  amended,  and  a  direction  to  enter  judgment 
given.— Brown  &  Brown  Goal  0>.  v.  Antpiak 
(Mich.)  306. 

I  1176.  Where  at  two  trials  the  cause  of  ac- 
tion could  not  in  point  of  substance  be  estab- 
lished, the  Supreme  Court  will  direct  judgment 
for  defendant.— Virtue  y.  Creamery  Package 
Mfg.  Co.  (Minn.)  996. 

i  1176.  Under  Laws  1901,  e.  100^  relating 
to  motions  tor  a  new  trial  made  nnder  St  1898, 
f  2878,  held,  that  where  a  special  verdict  was 
altered  by  the  court  and  judgment  entered 
thereon  for  defendant,  and  defendant's  motion 
for  a  new  trial  was  not  decided  during  tbe 
term,  the  court  on  reversing  would  not  remand 
the  cause  for  judgment  an  the  verdict. — (Jollier 
V.  Town  of  Salem  (Wis.)  877. 

{  1177.  On  reversal,  the  cause  will  be  re- 
manded for  new  trial  only  if  justice  requires 
it.— Willette  y.  RUnelander  Paper  Co.  (Wis.) 
863. 

I  1178.  Under  Laws  1901,  e.  100,  relating 
to  motions  for  a  new  trial  made  under  St.  1S06, 
S  2B78,  held,  that  where  a  special  verdict  was 
altered  by  the  court  and  judgment  entered 
thereon  for  defendant,  and  defendantfs  motloa 
for  a  new  trial  was  not  decided  during  tke 
term,  the  court  on  reverstng  would  remand  tbe 
cause  for  a  new  trial.— CJollier  y.  Town  of  Sa- 
lem (WU.)  877. 

S  1180.  A  judgment  unappealed  from  bjr  cer- 
tain defendants  held  binding  on  them,  though 
reversed  as  to  other  defendants.- Stewart  v. 
Hall  (Iowa)  993. 

(F)  Mandate    anA    Prooe«4lBsa    la    Vaiwr 
Ooavti 

I  1194.  A  judgment  of  the  Supreme  Court 
held  not  res  judicata  of  subsequent  proceedings 
in  the  lower  court  oo  a  petition  filed  in  the 
case.— Young  v.  Blanchard  (Mich.)  004. 

{  1196.  Where  a  witness  had  been  bcM  com- 
petent to  testify  on  a  prior  appeal,  it  waa  im- 
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proper  to  penult  counsel  to  crow-examine  him 
m  an  attempt  to  discredit  bim  in  advance  of  liis 
<iirect  examination. — Woods  v.  Incorporated 
Town  of  Listran  (Iowa)  372. 

I  119S.  A  decision  of  tlie  Supreme  Court  on 
a  set  of  facts  is  binding  on  the  triid  court  on 
a  snbxequent  trial,  where  the  same  facfs  are 
presented,  but  is  not  binding  where  different 
testimony  is  presented. — Chapman  t.  Greene 
<S.  D.)  9a 

I  1195.  Determination  on  a  prior  appeal  Is 
the  law  of  the  case  on  letrlaL— McPherson  t. 
Swift  (S.  D.)  7«8. 

I  1207.  ftfotion  to  modify  a  judgment  held 
aroperly  refused.— Billsbarrow  y.  Pierce  (Minn.) 


^ 


XVJSJ.  I.1ABILITIES  ON  BOITDS  AITO 
UlfSEBTAKINGS. 

Reformation  of  bond,  see  Reformation  of  In- 
struments, i  18. 

Separate  statement  of  causes  of  action,  see 
Pleading,  {  52. 

i  1225.  Under  Code  Qy.  Proc.  {  458,  a  bond 
on  appeal  held  to  be  a  good  statutory  appeal 
and  stay  bond. — Nichols  &  Shepard  Co.  t. 
Horstad  (8.  D.)  776. 

i  1241.  The  effect  of  an  appeal  bond  cannot 
be  clianged  after  its  service  on  the  appellee  by 
any_  statement  of  the  signers  of  the  bond  as  to 
their  understanding  of  its  effect,  though  such 
statement  is  made  before  the  filing  of  the  lx>nd, 
as  required  by  Code  Civ.  Proc.  S  457. — Nichols 
4:  Shepard  Ca  v.  Horstad  (S.  D.)  770. 

APPEARANCE. 

I  8.  A  certain  person  held  not  to  be  deemed 
a  third  party  to  a  proceeding  by  petition,  so  as 
to  preclude  the  court's  jurisdiction  over  him. — 
Young  y.  Blanchard  (Mich.)  694. 

I  9.  If  defendant  applies  to  the  court  to 
bring  its  powers  into  action,  except  on  the  ques- 
tion of  jurisdiction,  he  appears  generally.— Lil- 
U«  v.  Modem  Woodmen  of  America  (Neb.)  1004. 

I  10.  A  certain  aijpearance  held  a  waiver  of 
objection  to  jarisdiction  over  the  person  of  de- 
fendant.—Lillie  y.  Modem  Woodmen  of  Ameri- 
ca.  (Neb.)  1004. 

I  24.  A  general  appearance  by  defendant 
confers  jurisdiction,  where  made  regardless  of 
whether  jurisdiction  was  obtained  by  process 
or  not— Newell  y.  Newell  (Neb.)  743. 

APPLICATION. 

For  local  option  election,  see  Intoxicating  liq- 
uors, I  S2. 
Of  instractions  to  case,  see  Criminal  Law,  | 
•  814;  Trial,  H  261-253. 

For  particular  remediei  or  formi  of  reUtf. 
See  Injunction,  ^  151. 
New  trial,  see  New  Trial,  H  113-161. 
Opoiing  or  vacating  judgment,  see  Judgment, 

i{  161-163,  386. 
Production  and  inspection  of  writinga  or  other 

matters,  see  Discovery,  |  97. 
Striking  out  pleading  or  defense,  lee  Pleading, 

APPOINTMENT. 

Of  brokers,  see  Brokers,  |  7. 
Of  executors  or  administrators,  see  ESxecntoia 
and  Administrators,  H  18-20. 

APPRAISAL 

Adjustment  of  loss  under  insurance  policy,  see 
Insurance.  {  570. 


APPROPRIATION. 

(>f  property  to  public  tise,  see  Eminent  Domain. 
Of  water  rights,  see  Waters  and  Water  Courses, 
H  20,  138. 

APPROVAL. 

Of  findings  of  referee,  master,  commissioner,  or 
auditor,  as  affecting  power  of  appellate  court 
to  review  questions  of  fact,  see  Appeal  and 
Error,  {  1022. 

APPURTENANCES. 

Easements  in  general,  see  Easements. 

ARBITRATION  AND  AWARD. 

See  Reference. 

Adjustment  of  loss  under  insurance  policy,  see 
Insurance,  |  670. 

ARGUMENT  OF  COUNSEL 

In  dvU  actions,  see  Trial,  H  122-131. 

In  criminal  prosecutions,  see  Criminal  Law,  H 

699-730. 
Review  in  criminal  prosecution,  see  Criminal 

Law,  I  1171. 

ARMS. 

See  Weapons. 

ARRAIGNMENT. 

See  Criminal  Law,  |  262. 

ARREST. 

See  Ne  Exeat 

X.  nr  oxvix  aotxchs. 

{  29.  An  affidavit  in  support  of  a  capias  Md 
insufficient— H.  J.  Cheney  Co.  ▼.  Allgeo  (Mich.) 
583. 

I  49.  The  court  quashing  the  writ  of  capias 
by  which  an  action  was  begun  should  not  dis- 
miss the  action.— H.  J.  Cheney  (jO.  y.  Allgeo 
(Mich.)  693. 

ASSAULT  AND  BATTERY. 

Z.  CIVXZi  TiTABTTiTTT. 

Ejection  of  passenger  or  intruder  from  trai>, 

see  OarrieiB,  S|  358-383. 
On  passenger,  liability  of  carrier,  see  Carriers, 

(A)  Aeta  OonsMtntlmv  Aaaaalt  •>  Batterr 
aad  UablUtT  Tkerefor. 

I  13.  A  person  aniawfully  assaulted  held  not 
liable  in  damages  for  injuries  to  his  aggressor.— 
Hoover  y.  De  Klots  (Neb.)  1062. 

(B)  Aetiona. 

{  35.  In  an  action  for  assault,  evidence  held 
to  sustain  a  verdict  for  plaintiff.— Moore  y. 
Sturm  (Neb.)  581. 

{  40.  Where  a  man  08  years  old  assaulted 
plaintiff,  who  was  about  three,  breaking  his 
collar  bone  and  otherwise  bruising  him,  a  ver- 
dict for  $500  was  not  excessive.— Moore  y. 
Sturm  (Neb.)  581. 

ASSENT. 

Of  husband  or  wife  to  transfer  or  incumbrance 

of  exempt  property,  see  Homestead,  {  117. 
Of  parties  to  contracts  in  general,   see  Oon- 

tracts,  !§  15,  92-99. 
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ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  Eminent  Domain,  if  167-222. 
Of  damages  in  general,  see  Damages,  {|  210- 

216. 
Of  expenses  of  pablic  improvements,  see  Drains, 

f  ed;  Mnnicfpal  Corporations,  S{  407-614. 
Of  taxes,  see  Taxation,  (§  319-495. 
On   members   of  mutual   insurance   companies, 

•ee  Insurance,  U  71,  351-367. 

ASSESSORS. 

Tax  assessors,  see  Taxation,  |  819. 

ASSETS. 

Of  insolTent  insurance  company,  see  Insurance, 
I  71. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  |  724. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 

Benefit  of  Creditors. 
Validity  as  to  creditors  or  subsequent  purchas- 

era,  see  Fraudulent  Conyeyances. 

Trantfert  cf  particular  tpeoiet  of  property, 
riffhtt,  or  inrtnunenti. 
See  Mortgages,  {{  231-244. 
Club  dues,  see  Clubs,  g  7. 
Debts  secured  by  mortgage,  see  Mortgages,   H 

231-244. 
Insurance  p<dicies,  see  Insurance,  {  208. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,   {   166^ 

I.   REQUISITES  AND  VAIitDITT. 

(A)  nature    Mad    Basentlala    of   Trvata   for 
Creditors* 

I  9.  An  assignment  for  tlie  benefit  of  credi- 
tors heJd  a  conveyance  in  trust  for  tbe  benefit  of 
the  creditors  without  a  reservation  in  favor  of 
tbe  assignors,  in  tbe  surplus  after  the  payment 
of  the  debts.— McMillan  t.  HoUey  (Wis.)  455. 

I  39.  A  debtor  and  his  creditors  held  au- 
thorised to  agree  to  a  transfer  of  bis  property 
to  a  trustee  either  absolutely  for  the  benefit  of 
the  creditors  or  subject  to  a  reversion  of  the 
residue  after  the  creditors  have  been  paid. — 
HcMiUan  v.  Holley  (Wis.)  455. 

ASSISTANCE,  WRIT  OF. 

Becovery  of  possession  on  foreclosure  against 
insane  person,  see  Insane  Peisons,  |  94. 

ASSOCIATIONS. 

See  Clulw;  Joint-Stock  Companies. 
Mutual  benefit  insurance  associations,  see  In- 
surance, Si  784-825. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Account  Stated ;  Money  Received ; 
Work  and  Lal>or, 

(  18.  A  count  in  aasDrnpsit  held  not  changed 
to  one  in  trover  or  trespass  by  a  certain  allega- 
tion.—Brucker  V.  Manistee  &  G.  B.  B.  Co. 
(Mich.)  822. 


I  23.  As  regards  the  questions  of  Tariance, 
held,  an  allegation  in  the  declaration  could  be 
treated  as  surplusage.- Brucker  ▼.  Manistee  ft 
O.  B.  B.  Co.  (Mich.)  822. 

ASSUMPTION. 

I  by 
see  Trial,   f  191. 
Of  risk  by  employ^,  see  Master  and  Serrant, 
H  203-ffil,  280,  288. 

ATTACHMENT. 

See  Execution;  Garnishment 
Exemptions,  see  Homestead. 

n.  FBOPERTY  SUBJECT  TO  ATTAOB- 
MEHT. 

Exemptions,  see  Homestead. 

XI.  WROirOFUI.  ATTACHMENT. 

Hearsay  evidence,  see  Evidence,  }  317. 

I  374.  On  an  issue  as  to  whether  an  attadi- 
ment  was  wrongfully  sued  out,  a  certain  con- 
versation by  a  third  person  with  the  attachment 
plaintiff  held  inadmissible.— Maasena  Saving! 
Bank  r.  Garside  (Iowa)  918. 

{  374.  On  an  issue  as  to  whetlier  an  attadi- 
ment  was  wrongfully  sued  out,  evidence  of  an 
offer  by  the  debtor's  brother  to  settle  the  claia 
.of  plaintifF  in  attachment  held  inadmissible.— 
Masaena  Savings  Bank  v.  Garside  (Iowa)  918. 

I  374.  On  an  Issue  as  to  whether  an  attacli- 
ment  was  wrongfully  sued  out,  statements  in  a 
letter  written  by  plaintiff  in  attachment  that  ha 
would  j>ro8ecute  the  action  to  the  end  Md  in- 
admissible.—Masaena  Savings  Bank  ▼.  Garside 
(Iowa)  918. 

I  S7Q.  To  warrant  CMnpensation  for  attor- 
ney's fees  in  wrongful  attachment,  the  employ- 
ment must  be  reasonably  necessary  to  procure 
a  release  of  the  property.— Masaena  Savinfi 
Bank  v.  Garside  (Iowa)  918. 

i  376.  Eight  hundred  dollars  attorney's  fee* 
for  wrongful  attachment  held  excessive  and  ua- 
warranted.— Massena  Savings  Bank  t.  Ganide 
aowa)  918. 

f  378.  In  an  action  for  unlawful  attachment, 
a  verdict  for  $800  held  excessive.- Henderson  v. 
Weidpnan  (Neb.)  579. 

ATTESTATION. 

Of  will,  see  Wills,  «  806. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial,  sea 
Criminal  Law,  H  699-730-  Trial,  H  122-131: 

Attorneys  in  fact,  see  Principal  and  Agent. 

Competency  of  attorney  as  witness  in  action  by 
or  against  client,  see  Witnesses,  {  67. 

Prosecution  of  bastardy  proceedings  by  privata 
counsel,  see  Bastards,  f  33. 

I.  THE  OFFICE   OF  ATTORHET. 


(B)  PrlTlIevea> 


DlamblllMca, 
ties. 


•ad    UakUI- 


I  32.  An  ex  parte  order  requiring  an  attor- 
ney,  who  was  also  the  publisher  of  a  newspaper, 
to  justify  under  oath  an  article  publiahed  in 
bis  paper,  intimating  that  an  unnamed  officer  Id 
charge  of  the  jury  and  one  of  the  jurors  in  a 
case  were  guilty  of  improper  conduct,  held  not 
justified.— Warren  ▼.  Cfonnolly  (Mich.)  637. 

(C)  Saapeaalom    aad    OtabarmeBt. 

(  39.  Lettera  written  by  an  attorney  feeU  to 
constitute   extortion   under  Pen.   Code   H  6.%!, 
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634,  638,  reQnirlojr  bia  traspenslon  from  practice. 
—In  re  Sherin  (S.  D.)  761. 

I  46.  Disbarment  proceeding*  sbould  not  be 
maintained  for  errors  long  since  past.— In  re 
Sherin  (S.  D.)  761. 

S  50.  Disbarment  proceedings  will  not  be  en- 
tertained in  advance  of  the  disposition  of  crim- 
inal proceedings.— In  re  Sherin  (S.  D.)  761. 

I  63.  Charges  in  disbarment  proceedings 
mast  be  established  by  preponderance  of  the  evi- 
dence—In re  Sherin  (S.  D.)  761. 

XT.  OOMPEWSATIOH  AWP  UEN  OF 
ATTORNEY. 

CA)  Fees    m»A    Other   Remuneration. 

Aider  of  pleading  by  verdict,  see  Pleading,  § 

433. 
As  element  of  damages,  see  Damages,  |  71. 

Recovery  in  partUmlar  ttotiont  or  proceedint$. 
See  Partirion,  S  114. 
For  divorce,  see  Divorce,  {  197. 
For  wrongfol   attacbment,   see   Attachment,   { 
376. 

I  134.  Rights  stated  of  an  attorney  where 
discharged  by  his  client. — Shevalier  t.  Doyle 
tNW).)  417. 

(B)  Uen. 

S  180.  A  nonresident  defendant  held  charge- 
able with  notice  of  plaintiffs  attorney's  lien, 
doly  filed.— Zentmire  v.  BnUley  (Neb.)  1047. 

S  182.  An  attorney's  lien  for  compensation, 
when  filed  in  an  action,  binds  realty  previously 
attached  therein  to  satisfy  the  client's  claim 
under  Comp.  St  1909,  c.  7,  {  8.— Zentmire  t. 
Brailey  (Neb.)  1047. 

i  189.    Plaintiff,  by  dismissing  his  action  in 

fraud  of  his  attorney's  rights,  cannot  thereby 
prevent  enforcement  of  the  attorney's  lien  on 
property  attached  to  satisfy  plaintiff's  claim. — 
Zentmire  v.  Brailey  (Neb.)  1047. 

§  190.  Where  a  nonresident  defendant's  real- 
ty has  been  attached,  notice  to  vacate  a  dismis- 
sal procured  in  fraud  of  the  attorney's  rights 
under  his  lien  duly  filed  in  the  case  may  be 
served  on  connsel  who  appeared  for  such  deiend- 
ant— Zentmire  v.  Brailey  (Neb.)  1047. 

ATTORNEY  GENERAL. 

liability  for  costs,  see  Costs,  fS  06,  96. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent. 

ATTRACTIVE  NUISANCES. 

Places  attractive  to  children,  see  Negligence,  i 

AUDITA  QUEREU. 

Relief  against  judgment  by  motion  or  other  pro- 
ceedings in  same  action,  see  Judgment,  {  386. 

AUDITORS. 

See  Reference. 

AUTHENTICATION. 

Of  documents  offered  in  evidence,  see  Evidence, 

I  370. 
Of  record  for  purpose  of  review,  see  Appeal  and 

Error,  |  616. 

AUTHORITY. 

Of  u^nts,  see  Principal  and  Agent,  {§  78,  109- 


Of  brokers,  see  Brokers,  {§  7,  8. 

Of  court  to  open  or  vacate  judgment,  see  Judg- 
ment, I  386. 

Of  judges,  see  Judges,  |  22. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  H  32-36. 

Of  officers  and  agents  of  corporations  in  gen- 
eral, see  Corporations,  |{  399-426. 

Of  officers  to  take  affidavit,  see  Affidavits,  |  SS, 

Of  trustees,  see  Trusts,  g  230. 

AUTOMATIC  GATES. 

Injuries  to  employes  from  failure  to  maintain 
gates  on  mining  elevators,  see  Master  and 
Servant,  J  118. 

AUTOMOBILES. 

Criminal  responsibility  for  death  caused  by  op- 
eration, see  Homicide,  H  2,  101,  139,  250, 
285. 

Liability  of  owner  for  injuries  caused  by  neg- 
ligence of  borrower,  see  Municipal  CJorpora- 
tions,  S  705. 

On  highways  in  general,  see  Highways,  |  166. 

On  streets,  regulations  as  to  rate  of  speed,  see 
Municipal  Corporations,  |  703. 

AVOIDANCE. 

Of  contract,  see  Contracts,  H  259-270. 

Of  insurance  i>olicy,  see  Insurance,  ||  243,  296. 


BAGGAGE. 

!ges  by  carrier, 

BAILMENT. 


Exclusive  privileges  by  carrier,  see  Carriers,  i 
14. 


Particular  ipeciet  of  bailments,  and  iailmentt 
incident  to  particular  occupationt. 
See  Factors ;   Pledges. 
Carriage  of  goods,  see  Carriers,  f  115. 

BALLOTS. 

See  Elections,  {|  186-184. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

ni.   ASSIGNMENT,' AmmnSTRATIOH, 

AND  DISTRIBUTION  OF  BANK. 

RirPT>8  ESTATE. 

(C)  Preferences   nnd   Transfers  by   Banlc- 

rnpt,  and  Attaebments  and 

Other  Iilens. 

S  165.  A  certain  transaction  hdd  under  the 
provisions  of  the  national  bankruptcy  act  (Act 
July  1,  1808.  c.  541,  «}  60,  70,  30  Stat.  362, 
665  [U.  S.  Comp.  St.  1901,  pp.  3445,  3451]!  to 
be  a  preference. — Kerr  v.  Melum  (S.  D.)  83. 

i  165.    Part  of  a  transaction   hdd  to  be  • 

S reference  as  to  unsecured  creditors.- Kerr  t. 
[elum  (S.  D.)  83. 

V.  RIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

{  418.  A  judgment  refusing  discharge  in 
bankruptcy  held  not  excepted,  under  Bankrupt- 
cy Act,  g  17,  from  a  discharge  in  second  bank- 
ruptcy proceeding. — Toungman  v.  Salvage  (N. 
D.)  930. 

BANKS  AND  BANKING. 

Taxation,  equality,  see  Taxation,  j|  40. 
Taxation  of  banlcs  and  bank  property,  see  Tax- 
ation, §  129. 
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m.  FUKOnOKS   AMS   DEAUNGS. 

(C)  Depoalts. 

i  140.  Liability  stated  of  a  bank  paying  a 
check  upon  an  unanthorized  indorsement,  charg' 
ine  the  amount  thereof  to  the  drawer's  account. 
— McFadden  t.  FoUrath  (Minn.)  542. 

V.  SAVINOB  BANKS. 

Equality  of  taxation,  see  Taxation,  {  40. 

Laws  relating  to  as  class  legislation,  see  Con- 
stitutional Law,  i  208. 

Laws  relating  to  as  denying  the  equal  protec- 
tion of  law,  see  Constitutional  Law,  |  229. 

Taxation  of  surplus,  see  Taxation,  |  129. 

BAR. 

Of  action  by  former  adjudication,  see  Judg- 
ment, §S  628-632. 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, i  107. 

BARROOMS. 

See  Intoxicating  Liquors. 

BASTARDS, 
nz.  ntooEEDnros  vmdeb  bas- 

TABOT  XiAWS. 

Subject  and  title  of  statute,  see  Statutes,  i  118. 

f  33.  St.  1898  (section  1533m  added  by  Laws 
1907,  c  648),  held  not  to  exclude  the  right  to 
have  a  private  attorney  prosecute  a  bastardy 
proceeding.— Smith  v.  State  (Wis.)  894. 

i  40.  Though  under  Comp.  St  1909,  c  37,  { 
1,  a  complaint  of  bastardy  must  be  verified  be- 
fore a  justice  of  the  peace,  objection  to  verifica- 
tion before  a  notary  public  held  waived. — Sa- 
torius  V.  Stalder  (Neb.)  750. 

?54.  While  bastardy  proceedings  are  quasi 
minal,  the  trial  of  the  action  is  governed  by 
the  rules  of  civil  trials  under  Rev.  Codes  1005, 
f  9653.— State  v.  Brandoer  (N.  D.)  941. 

i  71.  The  court  htJd  not  required  to  Instruct 
as  to  the  relative  credibility  of  the  mother  of 
the  bastard  and  of  defendant.--Sutotlu8  ▼.  Stal- 
der (Neb.)  750. 

.1  71;    A  requested  charge  held  properly  re- 

5l*S".'!l_V*''  <»'  o"*  given.— Sutorius  v.  Stalder 
(Neb.)  760. 

f  71.  The  refusal  of  a  request  to  charge  held 
not  reversible  error.— Sutorius  v.  Stalder  (Neb.) 
750.  ^        ' 

f  71.  A  certain  request  to  charge  held  prop- 
5ry.  ^D'?~  ■■  misleading.— Sutorius  v.  Stalder 
(Neb.)  760. 

I  78.  A  Judgment  in  bastardy  proceedings 
held  excessive.- Sutorius  v.  Stalder  (Neb.)  750. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

Benefit  and  relief  funds  for  servants,  acceptance 
as  affecting  master's  liability  for  injuries  to 
servant,  see  Master  and  Servant,  {  KM). 

Mutual  benefit  insrrance  association,  see  In- 
surance, §i  784-825. 

BENEFICIARIES. 

Of  insurance,  see  Insurance,  H  784-787. 
Of  trust,  see  Trusts. 


BENEFITS. 


Acceptance,  ground  of  ratification  of  acts  of 
agent,  see  Principal  and  Agent,  |  171. 

Benefit  and  relief  funds  for  servants,  accept- 
ance as  affecting  master's  liability  for  io- 
100**  '°  ^^'vant,  see  Master  and  Servant,  I 

For  firemen,  see  Municipal  Corporations,  f  200. 
Krom  appropriation  of  property  for  public  use, 

deduction    from    compensation,    see   Eminent 

Domain,  {  145. 
Mutual    benefit    insurance,    see   Inrarance,    U 

TMr— ToT» 

BENEFIT  SOCIETIES. 

See  Insurance,  {{  784-825. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  |  402;  Eridenee,  H  168- 

BETTERMENTS. 

Liens  for  improvements  on  real  estate,  see  Me- 
chanics' Liens. 
Public     improvements,     see     Bridges,     f     12; 

S™iilvl5'**"'*y*!  Municipal  Corporatians, 
H    ^oS— 614. 

BIAS. 

Of  Juror,  see  Jury,  g  07. 

BIDS. 

For  contracts  with  municipal  eorporatioiML  Me 
Municipal  Corporations,  J  331. 


BIGAMY. 

I  1.  A  voidable  marriage  is  sufficient  I>asit 
J?Ji  '  Pi^jecution  for  bigamy.— State  v.  Todsr 
(Minn.)  10. 

BILL  OF  EXCEPTIONS. 

See  CMminal  Law,  |  109S. 

BILL  OF  EXCHANGE 

See  Bills  and  Notes. 

BILL  OF  INTERPLEADER. 

See  Interpleader. 

BILL  OF  RIGHTS. 

See  Oonstitntibnal  Law. 

BILLS  AND  NOTES. 

Z.  REamSITES  AHD  VAUBITT. 

(B)  Form  and  Contents  of  PromUaovx 
Notes  and  Dnebills. 

{  49.  Evidence  held  to  show  that  a  note  was 
given  for  accommodation. — Lamberson  v.  Love 
(Mich.)  1126. 

(D)  Aeeovtaaeo. 

S  87.  A  telegram  held  an  unconditional  ac- 
ceptance of  a  draft.— State  Bank  of  Beava 
County  v.  Bradstreet  (Neb.)  1038. 

H.    CONSTRUOTIOlf  ANB  OFBRATIOH. 

t  117.  Facta  held  to  show  a  note  a  Minne- 
sota contract— B.  L.  Welsh  Co.  t.  Gillette 
(Wis.)  879. 
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TV.  XECM>TIABXI.mr  AND  TBANSFER. 

(A)  Inatrnmeata  Nesotlable. 
I  164.  A  note,  with  provision  for  payment 
out  of  life  insurance,  held  negotiable,  aa  within 
Code  Supp.  i907,  {|  SOtiOal  and  3060a3,  and 
within  the  spirit  of  section  3060a5.— Union 
Bank  of  Bridgewater  t.  Spies  (Iowa)  928. 

(D)  Tranafer  b^  Indoraement, 

i  196.  Under  Code  Supp.  1907,  H  3060a8, 
30C0a41.  a  note  payable  to  "R.  M.  Life  Ins. 
Co.  or  H.  B."  was  negotiable  by  the  indorse- 
ment of  H.  B.— Union  Bank  of  Bridgewater  t. 
Spies  (Iowa)  928. 

V.  BTGHTS  AKB  XJABIX-ITIES  ON  IN- 
DOBSEBCENT  OB  TBANSFEB. 

(A)  iBdoraemen*  Before  DelivevT  to  or 
Trsnater  by  Payee. 

I  237.  Law  of  Minnesota  as  to  status  of  one 
plaoint;  his  name  on  the  back  of  a  note  before 
delivery  stated.— B.  L.  Welsh  Co.  v.  Gillette 
(Wis.)  879. 

DX  PBBSExmiEirr,  debiaiib,  no- 
tice. AND  FBOTEST. 

I  395.  Tjaw  of  Minnesota  as  to  whether  one 
was  entitled  to  demand  and  notice  of  nonpay- 
ment of  a  note  stated.— B.  L.  Welsh  Co.  v.  Gil- 
lette (Wis.)  879. 

I  422.  Mere  delay  or  passivity  on  the  part  of 
the  creditor  will  not  discharge  an  indorser  who 
has  waived  demand  and  notice  of  dishonor,  or 
relieve  him  from  his  contract  obligation. — Bry- 
den  T.  Calrncroaa  (Wis.)  527. 

Vn.  PAYMBNT   AND   DISCHABGE. 

Pavment  of  checks  by  bank,  see  Banks  and 
Banking,  |  140. 

I  439.  Accommodation  paper  is  discharged  by 
payment  thereof  by  the  accommodated  party 
both  under  Negotiable  Instruments  Law,  i  121, 
and  independent  of  it. — Lamberson  v.  Love 
(Mich.)  1126. 

f  440.  Where  plaintilF.  knowing  he  owed  de- 
fendant nothing,  delivered  his  note  to  him  which 
the  latter  sold,  plaintiff,  on  being  compelled  to 
psy,  could  not  recover  from  defendant. — ^Dick- 
inson V.  Carroll  (K.  D.)  829. 

VnX.  ACTIONS. 

I  496.  Execution  of  notes  relied  on  under 
counterclaim  being  admitted,  but  defendant's 
ownership  denied,  she  was  bound  to  make  at 
least  a  prima  facie  showing  of  ownership. — 
Weiser  v.  Ross  (Iowa)  387. 

t  525.  Evidence  held  to  sustain  a  finding  that 
one  suing  on  notes  was  not  a  holder  in  due 
course.— Hoyt  ▼.  Starr  (Iowa)  161. 

BOARDS. 

Municipal  departments  in  general,  see  Munici- 
pal  Corporations,  §  200. 

BONA  FIDE  PURCHASERS. 

At  tax  sale,  see  Taxation,  {  730. 
Of  real  property  In  general,  m«  Vendor  and 
Purchaser,  {§  228-232. 

BONDS. 

Of  indemnity,  see  Indemnity. 

On  appeal  or  writ  of  error  in  general,  see  Ap- 
peal and  Error.  H  387-393,  1225-1241 ;  Jus- 
tices of  the  Peace,  i  159. 

School  district  bonds,  see  Schools  and  School 
Pistricts.  {  97. 


BOUNDARIES. 

See  Fences. 

Of  city,  see  Municipal  Corijoratlons,  I  84. 
Of  school  district,  see  Schools  and  School  Dis- 
tricts,  H  37,  38. 

X.  DESCBIPTION. 

I  8.  Location  of  section  and  quarter  section 
comers  as  established  by  the  government  sur- 
veyors held  to  control  the  boundary  between 
coterminous  quarter  sections. — Stanley  v.  Her- 
manson  (Neb.)  573. 

13.  In  a  proceeding  to  establish  a  boundary 
between  two  coterminous  quarter  sections,  sur- 
veys from  known  government  corners  held  to  be 
preferred.— Stanley  v.  Hermanson  (Neb.)  573. 


!  20.  A  deed  of  lots  held  not  to  convey  land 
lying  within  the  limits  of  a  former  street  Ijang 
between  such  lots.- In  re  White  (Minn.)  1028. 


n.  EVIDENCE.  ASCEBTAIKMENT,  AND 
ESTABI.ISHMENT. 

t  35.  If  comers  established  by  government 
surveyors  cannot  be  established  by  witnesses 
who  know  the  site  thereof,  other  competent  ev- 
idence may  be  considered.— Stanley  v.  Herman- 
son  (Neb.)  673. 

i  37.  In  an  action  to  remove  cloud  from  title 
to  land,  a  findine  by  the  court  as  to  a  quarter 
section  post  held  supported  by  the  evidence. — 
Suring  V.  Rollman  (Wis.)  485.         * 

{  55.  Method  stated  of  determining  the 
boundaries  of  lots  in  a  plat,  where  a  deficiency 
of  land  to  accord  to  each  of  the  regular  lots 
the  dimensions  indicated  by  the  plat  exists.—' 
Barrett  t.  Perkins  (Minn.)  67. 

BOUNTIES. 

Rewards  offered  for  performance  of  single  and 
special  services,  see  Rewards. 

BOYCOTT. 

Restraining,  see  Injunction,  |  101. 

BREACH. 

Of  conditions  of  insurance  t>oIicies,  see  Insup- 
ance,  H  296,  851-367. 

Of  contract  in  general,  see  Contracts,  {{  806- 
322. 

Of  contract  for  transportation  of  passenger,  see 
Carriers,  |J  272-278. 

Of  contract  of  sale,  see  Sales,  §  188;  Vendor 
and  Purchaser,  S  129. 

Of  covenant,  see  Covenants,  f|  96,  127. 

Of  covenant  or  condition  in  lease,  see  Land- 
lord and  Tenant.  {§  103-112. 

Of  warranty  in  contract  of  sale,  see  Sales,  & 
283.  .,  -,  , 

BREEDING. 

See  Animals,  i  85. 

BRIDGES. 

I.  EBTABUSEOOBNT.  CON8TBVCTION, 
AND  KAXNTENANOE. 

I  12.  St  1898,  {  1819,  had  not  to  permit  a 
general  county  tax  in  aiid  of  a  town  briige 
already  constructed. — State  v.  Board  of  Sup'rs 
of  Vemon  County  (Wis.)  104. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Sh> 
lor,  |§  757-773. 


BROKERS. 


See  Factors. 
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X.  BEGtrUiTIOir  AHP  OQWPTTOT  OF 
BtrSIMESS  IN  OEMEKAXi. 

{  2.  Br(Aer  defined.— Turner  v.  Crumpton  & 
Crumpton  (N.  D.)  937. 

XI.  EBXFX.OTlCXlfT  AXU  AUTHOBITT. 

Pand  evidence,  see  Evidence,   |  460. 

I  7.  A  contract  held  an  agreement  to  pay  a 
commission  for  selling  real  estate. — Brittson  v. 
Smith  (Micii.)  699. 

i  8.  Under  the  circumstances,  held,  that  a 
contract  of  employment  to  find  a  purchaser  for 
land  could  not  be  inferred. — Welch  &  GriiSn  v. 
Collenbaugh  (Iowa)  702. 

S  8.  In  an  action  to  recover  commissions  for 
an  exchange  of  property,  evidence  held  not  to 
show  a  contract  of  employment  of  plaintiff  by 
defendant— Kane  v.   Sherman   (N.  D.)  222. 

XV.   COICPENSATIOH  AHD  XJEN. 

I  40.  A  real  estate  broker  cannot  recover 
commission  without  showing  a  contract  of  em- 

Sloyment,  express  or  implied. — Welch  &  Grif- 
n  V.  Collenbaugh  (Iowa)  792. 

{  40.  Before  a  broker  can  recover  for  serv- 
ices, he  must  plead  and  prove  a  contract  of  eta.- 
ployment— Kane  v.  Sherman  (N.  D.)  222. 

S  63.  Briers'  right  to  commission  cannot 
be  defeated,  because  owner's  wife  refused  to 
join  in  deed.— Bell  v.  Stedman  (Neb.)  257. 

I  67.  Where  brokers  acted  as  middlemen,  re- 
ceipt of  commission  from  buyer  held  not  to  de- 
prive them  of  right  to  commission  from  seller. 
— IJtts  ▼.  Morse  (Wis.)  460. 

VI.  BIGHTS,  FOWEBS,  AITO  I.IABIU- 
TIES  AS  TO  THIBD  PEBSONS. 

{  94.  Where  a  purchaser  of  property  in  the 
hands  of  a  broker  for  sale  caused  a  part  of  the 
consideration  to  be  conveyed  to  the  broker  as 
commission,  purchaser  held  not  entitled  to  re- 
cover the  property.— Latson  v.  Buck  (Neb.)  070. 

I  94.  A  broker,  under  an  agreement  to  le- 
tam  all  above  a  fixed  amount  as  commissions, 
may  fix  the  price  in  any  sum  for  which  be 
may  be  able  to  sell  the  property. — ^Latson  v. 
Buck  (Neb.)  970. 

{  106.  In  a  suit  against  a  broker  and  an- 
other to  whom  property  was  conveyed,  evidence 
held  insnfficient  to  establish  the  relation  of 
principal  and  agent  between  plaintiff  and  the 
broker,  or  fraud,  entitling  plalntifC  to  relief. — 
Latson  t.  Buck  (Neb.)  970. 


BUILDING  CONTRACTS. 

'  and  materials, 

BUILDINGS. 

uction  or  repair, 

BULK  STOCK  LAW. 


Liens  for  labor  and  materials,  see  Mechanics' 
Uens. 


Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 


See  Fraudulent  Conveyances,  {  47. 

BURGLARY. 

I.    OFFENSES   AWP  BESFONSIBUJTT 
THBRBFOB. 

t  2.  One  breaking  into  mill  building  with 
intent  to  steal  hdd  guilty  of  burglary,  though 
there  is  no  personalty  therein.— Schultz  v.  State 
(Neb.)    10.1. 


n.  FBOSECVTIONAND] 

Documentary   evidence,   see  Criminal    Law,   | 

442. 
Instructions  as  to  alibi,  see  Criminal  Law,  | 

775. 

§  28.  Allegation,  in  information  chaifpng 
burglary  nnder  Cr.  Code,  {  48,  that  bnilding 
was  entered  in  the  night  season  need  not  be 
proved.— Schultz  v.   State   (Neb.)   105. 

i  28.  On  an  information  charging  burglary 
with  the  use  of  nitroglycerine,  it  is  necessary  to 
prove  such  use. — Morrison  v.  State  (Neb.)  298. 

I  36.  The  state  can  show  that  an  article 
found  at  the  scene  of  a  crime  immediately  after 
the  burglary  was  discovered  belonged  to  de- 
fendant—Morrison  V.    State    (Neb.)    203. 

I  41.  Defendant  may  be  convicted  of  the 
crime  of  burglary  with  explosive*  on  drcom- 
stantial  evidence  alone. — ^Morrison  t.  State 
(Neb.)  293. 

I  41.  Evidence  held  to  establish  bnrglsry 
by  the  use  of  nitroglycerine. — Morrison  v.  State 
(Neb.)  293. 

8  49.  Sentence  to  penitentiary  for  30  years 
for  burglary  with  explosives  will  not  be  set 
aside.— Morrison  y.  Sute  (Neb.)  283. 

BUSINESS. 

License  taxes  for  occupationa,  see  Licenses,  {| 

6^-42. 

CALLS. 

In  deeds,  see  Boundaries,  {{  3-20. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Refomation  of  Instm- 
ments. 

Setting  aside  tranefer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Praudalent  Con- 
veyances, {  312. 

Oroundt  for  caneettation,  and  eanoellation  or 
reicitiion  of  particular  itutrumentt 
by  act  of  partiet. 
Contracts  of  sale,  see  Sales.  K  92-126;    Ven- 
dor and  Purchaser,  U  85-119. 
Insurance  policies,  see  Insurance,  {  243. 

n.  PBOOEBDnros  anb  kkiiI  kv. 

i  69.  Upon  setting  aside  a  deed  for  mental 
incapacity  and  undue  influence,  heid,  that  com- 
pensation would  be  allowed  the  grantee  for  the 
care,  support,  and  burial  expenses  of  the  gran- 
tor, as  well  as  for  taxes  paid.— Guenat  v.  Kee- 
nan  (Mich.)  660. 

CANDIDATES. 

For  office,  form  and  contents  of  ballots,   sea 

Elections.  «J  186-194. 
For  office  nomination,  see  Elections,  U  12ft-14& 

CANVASS  OF  VOTES. 

See  Elections,  {  259. 

CAPITAL 

Corporate  capital  in  general,  see  Corporationi^ 
i  72. 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE. 

See  Adultery;    Rape. 
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INDBX-DI6BST 


Cattle 


CARRIERS. 

As  •mploTen,  «ee  Master  and  Servant 

ConatTQcaon,  Tegnlation,  and  operation  of  rail- 
road  in  ateneral,  see  Railroads. 

Constroction,  retrolation,  and  o]>eration  of 
street  railroads  in  general,  see  Street  Bail- 
roads. 

Construction,  regulation,  and  operation  6f  tele- 
graph and  telephone  lines,  see  Telegraphs  and 
Telephonea. 

Judicial  notice  of  engaging  in  interstate  com- 
merce, see  Evidence,  |  20. 

Restraining  drinking  of  liquors  on  trains,  see 
Itttoxicanng  Liquors,  H  200,  271. 

I.  COHTROX.  Ain>  REOUUkTION  OX* 
OOMMOZf  OABKUBR8. 

Statutory  and  municipal  regulation  of  rail- 
roads in  general,  see  Railroads,  (  225. 

(A)  In  OcBcrsI. 

Mandamus  to  enforce  conditions  as  to  rates  of 
fare,  see  Mandamus,  {  138. 

§  12.  Condition  as  to  rate  of  fare  imposed  by 
township  on  granting  consent  to  an  electric  rail- 
vr»y  company  to  operate  on  highways  of  town- 
ship under  Comp.  Laws  1897,  (  0446,  constmed. 
— Ross  Tp.  T.  Michigan  United  Rys.  Co.  (Mich.) 
858. 

I  14.  Comp.  Laws  1807.  i  6266,  hOd  not  to 
prohibit  a  railroad  company  from  making  an 
agreement  by  which  the  other  party  was  per- 
mitted to  go  upon  passenger  trains  and  solicit 
business,  to  the  exclusion  of  others  in  the  same 
business. — Dingman  v.  Dulnth,  S.  S.  &  A.  Ry. 
Co.  (Mich.)  2C 

n.  OABBIAOE  OF  GOODS. 
OPi  laora  ot  or  Injarr  to  Goods. 

{  115.  A  railroad  having  placed  a  freight  car 
on  a  side  track  was  not  negligent  in  failing 
to  keep  a  watchman  at  the  car  to  protect  its 
contents  from  possible  fire.— Adix  v.  CMcago  & 
N.  W.  Ry.   Co.  (Iowa)  102. 

I  ll.'S.  A  carrier  held  not  negligent  in  failing 
to  notify  plaintiff  of  the  burning  of  a  car 
containing  plaintiff's  freight— Adix  v.  Chicago 
&  N.  W.  Ry.  Co.   (Iowa)  162. 

XV.   CAJtRIAGE  OF  PASSENOERS. 


<C)  Performaince  of  Contract  of  Transpor- 
tation. 

(  272.  It  is  the  duty  of  a  railroad  compa- 
ny not  to  start  a  passenger  train  before  pas- 
sengers have  a  reasonable  time  to  alight  in 
safety.— Lamson  v.  Oreat  Northern  Ry.  Go. 
(Minn.)  945. 

{  276.  In  an  action  for  carrying  a  passenger 
beyond  her  station,  evidence  held  Insufficient  to 
show  malice,  warranting  instruction  as  to  puni- 
tive damages. — Lamson  v.  Great  Northern  Ry. 
Co.  (Minn.)  945. 

I  278.  It  is  a  qnestion  for  the  jury  whether 
language  used  by  a  conductor  to  a  passenger 
who  had  been  carried  by  her  station  was  abu- 
sive.— Lamson  v.  Oreat  Northern  Ry.  Co. 
(Minn.)  945. 

{  278.  Under  the  evidence,  held  a  question 
for  the  jury  as  to  whether  a  passenger  had  a 
reasonable  time  and  opportunity  to  alight  at 
her  station.— Lamson  v.  Oreat  Northern  Ry. 
Co.  (Minn.)  945. 

(D)  Personal  lajartes. 

{  282.  Where  plaintiff  was  injured  while  rid- 
ing on  defendant's  railroad  on  a  pass  procured 
by  false  representations,  she  was  a  trespasser.— 
Denny  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  363. 


i  283.  Acts  33d  <3en.  Assem.  1009,  c.  141, 
{  2,  does  not  impose  on  a  conductor  of  a 
train  a  public  duty  in  respect  to  intoxicated 
persons  so  as  to  relieve  the  carrier  of  liability 
for  his  acts.— Heggen  v.  Ft.  Dodge,  D.  M.  & 
S.  R.  Co.   (Iowa)   148. 

I  283.  Under  Acts  33d  Gen.  Assem.  1909, 
c.  141,  §1  1,  2,  the  commission  of  a  misde- 
meanor by  a  passenger  does  not  justify  the  con- 
ductor in  assaulting  or  mistreating  him. — Heg- 
gen V.  Ft  Dodge,  D.  M.  &  S.  R.  Co.  (Iowa) 
148. 

{  287.  A  street  car  held  required  to  be  stop- 
ped for  a  sufficient  length  of  time  to  enable  a 
passenger  to  board  it  and  reach  a  place  of  safety 
in  the  car. — Formiller  v.  Detroit  United  Ry. 
(Mich.)  347. 

{  315.  A  complaint  in  an  action  for  injuries 
to  a  passenger  held  to  justify  proof  that  the  ac- 
cident was  not  caused  solely  by  defendant's  negr 
ligence  in  prematurely  starting  the  car,  but  also 
by  starting  it  with  a  jerk. — Dykstra  v.  Grand 
Rapids,  G.  H.  &  M.  Ry.  Co.  (Mich.)  320. 

S  315.  A  declaration  in  an  action  for  injuries 
to  a  street  car  passenger  held  supported  by  evi- 
dence.— Formiller  v.  Detroit  United  Ry.  (Mich.) 
347. 

S  315.  One  suing  for  injuries  received  on 
boarding  a  street  car  held  not  entitled  to  re- 
cover on  proving  a  spesified  fact. — Formiller  v. 
Detroit  United  Ry.  (Mich.)  347. 

8  317.  In  an  action  for  injuries  to  a  street 
car  passenger  while  boarding  a  car,  evidence  of- 
fered for  a  specified  purpose  held  properly  ex- 
cluded.—Formiller  V.  Detroit  United  Ry.  (Mich.) 
347. 

II  318.  Injury  to  a  trespasser  on  a  railroad 
train  by  a  collision  due  to  a  misplaced  switch 
held  insufficient  to  establish  a  willful  or  wanton 
injury.— Denny  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  363. 

I  321.  In  an  action  for  injuries  to  a  street 
car  passenger  while  attempting  to  board  a  car, 
the  refusal  to  give  a  charge  held  not  erroneous 
in  view  of  the  charge  given  and  the  evidence. — 
Formiller  v.  Detroit  United  Ry.  (Mich.)  347. 

(B)  Contribntory  NeKllarenee  of  Person  In- 
jured. 

I  349.  In  an  action  for  Injuries  to  a  passenger, 
the  court  properly  refused  to  submit  a  special 
interrogatory  as  to  whether  plaintiff  was  warned 
to  wait  until  the  car  had  stopped. — Dykstra  v. 
Grand  Rapids,  G.  H.  &  M.  Ry.  Co.  (Mich.)  320. 

(F)   BJeotloa  of  Paaaensera  and  Intradern. 

i  358.  A  passenger  held  not  required,  to 
avoid  ejection  from  a  train,  to  go  among  his 
friends  on  the  train  to  endeavor  to  borrow  mon- 
ey to  pay  his  fare  erroneously  demanded. — ^Light 
V.  Detroit  &  M.  Ry.  Co.  (Mich.)  1124. 

i  382.  A  verdict  for  damages  for  wrongfully 
ejecting  a  passenger  held  excessive. — Light  v. 
Detroit  &  M.  Ry.  Co.  (Mich.)  1124. 

I  383.  Whether  a  passenger  wrongfully 
ejected  from  a  train  sustained  injuries  to  his 
health  held  for  the  jury.— Light  v.  Detroit  & 
M.  Ry.  Co.  (Mich.)  1124. 

.    CARS. 

In  general,  see  Carriers;    Railroads. 

CATTLL 

See  Animals. 

Fence  laws  in  general,  see  Fences. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, {{  415-446. 
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CAUSE  OF  ACTION/ 

See  Action. 

Joinder,   see  Action,  {{  40-50. 

Single  and  entire,  see  Action,  {  S8. 

CAVEAT  EMPTOR. 

Application  of  doctrine  to  sales  hy  guardian. 
Bee  Guardian  and  Ward,  {  108. 

CERTAINTY. 

Of  contract  as  affecting  right  to  specific  per- 
formance, see  Specific  Performance,  S  28. 
Of  petition  for  discovery,  see  Discovery,  §  97. 

CERTIFICATE. 

Of  foreclosure  sale,  see  Mortgages,  {  S27. 
Of  record  for  purpose  of  review,  see  Appeal 
and  Error,  {  616. 

CERTIORARI. 

Review  of  mandamus,  see  Mandamus,  i  188. 

Z.  NATURE  Ain>   OBOITIfDS. 

i  4.  In  view  of  Code  Civ.  Proc.  I  764,  and  of 
the  remedy  provided  by  Pol.  Code,  §{  1988-2000, 
relating  to  election  contests,  certiorari  will  not 
be  awarded  to  compel  certification  of  the  re- 
turns in  a  local  option  election  for  a  recount — 
State  V.  Ramsey  (S.  D.)  768. 

§  23.  Certiorari  held  not  to  lie  to  determine 
the  validity  of  an  ordinance.— Greenville  Gas. 
Electric  Light,  Power  &  Fuel  Co.  t.  CHty  of 
GreenviUe  (Mich.)  333. 

§  23.  Certiorari  held  inadequate  to  determine 
questions  of  fact  involved  in  determining  wheth- 
er an  ordinance  was  reasonable.— Green^lle  Gas, 
Electric  Light.  Power  &  Fuel  Co.  t.  City  of 
Greenville  (Mich.)  333. 

n.  FBOCEEDINOS  AlVD  DETEK. 
MINATIOM. 

{  60.  The  court  may  at  any  time  consider  the 
proprietar  of  allowing  the  writ  of  certiorari  and 
dismiss  it  if  it  was  improvidently  issued.— Green- 
ville Gas,  Electric  Light,  Power  &  Fuel  Go.  t. 
City  of  (Jreenville  (Mich.)  383. 

CESTUI  QUE  TRUST. 

See  Trust*. 

CHANCERY. 

See  Equity. 

CHANNELS. 

Artificial  channels,  see  Waten  and  Water 
Courses,  {{  177-179. 

CHARACTER. 

Of  female,  evidence  in  criminal  prosecutions, 
see  Rape,  {  40. 

CHARGE. 

By  carrier,  see  Carriers,  {  12. 

Criminal  accusation,  see  Indictment  and  In- 
formation. 

In  account  between  partners,  see  Partnership, 
1333. 

Instructions  to  jury,  see  Criminal  Law,  |{ 
775-814,  824-«29;    Trial,  $!  191-296. 

CHARTER. 


Laws  impairing  obliration  of  corporate  charter, 
see  Constitutional  Lew,  I  126. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Liability  of  sheriff  for  levy  on  mortgaged  prop- 
erty, see  Sheriff^  and  Constables,  {  114. 

Transfers  operating  to  hinder,  delay,  or  de- 
fraud crediton  in  general,  see  Fraudulent 
Conveyances. 

I.  BEQinSTTEB  AHB  VAUDITT. 

(A)  Nature  and  Esaeatiala  of  Tranafen  of 
Chattels  aa  Seevrlty. 

§  8.  A  transaction  between  an  insurer  and 
insured  held  a  pledge  of  the  policy,  and  not  a 
chattel  mortgage. — Palmer  v.  Mutual  Ufe  Ins. 
Co.   of  New   York   (Minn.)   250. 

{  8.  Chattel  mortgage  and  pledge  distinguish- 
ed.—Palmer  v.  Mutual  Life  Ins.  Co.  of  New 
York  (Minn.)  250. 

(B)  Form  and  Contents  of  Instrnmenta. 

.  I  49.  A  chattel  mortgage  of  cows  held  suf- 
ficiently to  describe  the  mortgaged  property.— 
Johnson  v.  Gerber  (Minn.)  995. 

m.   OONSTBUOTIOM  AND  OPEBA- 
TION. 

(D)  Lien  and  Prloritr< 

Priorities  of  claims  against  corporation*,  see 
Corixirations,  i  566. 

IZ.  FOBECnLOBUBE. 

i  265.  AcU  33d  Gen.  Assem.  1909.  c.  204. 
amending  Code,  |  4019,  relating  to  priority  of 
labor  claims  on  property  of  debtor,  held  not 
retroactive.— Snyder  v.  Carson  (Iowa)   143. 

(  265.  Where  a  part  of  the  proceeds  of  a 
chattel  mortgage  foreclosure  was  paid  into  court 
in  a  landlord's  attachment  suit,  held,  that 
labor  claims  were  entitled  to  priority  under 
Code,  {  4019,  and  the  purchaser  at  the  mort- 
gage sale  was  liable  only  to  the  extent  of 
the  rent  claim.— Snyder  v.  Carson  (Iowa)  143. 

CHAHELS. 

Gift,  see  Gifts. 
Pledge,  see  Pledges. 
Sale,  see  Sales. 

CHECKS. 

In  general,  see  Bills  and  Notes. 

Payment  of,  by  bank,  see  Banks  and  Banking, 
i  140.       . 

Payment  of  debts  in  general  by  checks,  see  Pay- 
ment, ft  21,  22. 

Tender  on  redemption  from  tax  sale,  see  Taxa- 
tion, i  710. 

CHILDREN. 

See  Guardian  and  Ward  ;  Infant* ;  Parent  and 
Child. 

Adverse  possession  against  children,  see  Ad- 
verse Possession.  {  61. 

Assumption  of  risk  by  infant  servaint,  see  Maa- 
ter  and  Servant,  |  218. 

Care  required  of  children  at  railroad  crossings, 
see  Railroads,  J  325. 

Illegitimacy,  see  Bastards. 

Places  attractive  to  children,  see  Negligence,  | 


CHURCHES. 


Corporate  charters  in  general,  see  Corporations,    Subscription  for  construction,  see  Subocription, 
i  372;    Municipal  Corporations,  S  4U.  >     |f  15,  21. 
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CIRCUMSTANTIAL  EVIDENCE. 

Weight  and  sufficiency,   see  Buiglary,  {  41. 

CITATION. 

Sm  Prooeai. 

CITIES. 

See  Municipal  Corporations, 


CITIZENS. 


See  Indiana. 


Equal   protection   of   laws,  see   Constitutional 

liw,  H  209-229. 
Pirvilegea   and   Immunitiea,    see  Oonatitational 

Law,  I  208. 


See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Constitutional  enarantr  of  trial  t^  jury,  see 
Jury,  if  13-3r. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  (i  20»-229. 

Deprivation  of  life,  liberty,  or  property  with- 
out due  process  of  law,  see  Constitutional 
Law,  H  290-319. 

PriTileees  or  immunities  and  class  legislation, 
see  Constitutional  Law,  |  208. 

Protection  of  contract  obligations,  see  Constitu- 
tional Law,  ^i  126-133. 

CLAIM  AND  DELIVERY. 

See  Beplevln. 

CLAIMS. 

A^nst  estate  of  decedent,  see  Executors  and 

Administrators,  g|  213-272. 
Against  insolvent  corporations  in  general,  see 

Corporations,  f  566. 
Against  state,  see  States,  {  181. 
Substitution  of  claimants,  see  Interpleader. 
To  property  garnished,  see  Gamistunent,  |  206. 

CLASSIFICATION. 

For  purpose  of  imposing  occupation  taxes,  see 
Licenses,  f  7. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  |  208. 

CLIENTS. 

See  Attorney  and  Client 

CLOUD  ON  TITLE. 

See  Quieting  Titlei. 

CLUBS. 

f  B.  The  relation  of  members  to  unincorpo- 
rated clubs  is  contractual,  and  the  articles  of 
association  or  by-laws  constitute  the  agreement. 
— Anderson  v.  Amidon  (Minn.)  1002. 

{  7.  Liability  of  members  of  associations  for 
payment  of  dues  and  assessments  stated. — ^An- 
derson T.  Amidon  (Minn.)  1002. 

(  7.  Unpaid  dues  may  be  assigned  by  an  as- 
sociation, and  the  assignee  thereof  may  sue  to 
recover  the  same. — ^Anderson  v.  Amidon  (Minn.) 
1002. 

CODES. 

Joinder  of  causes  of  action  under  Codes,  see 
Action,  {  60. 


COERCION. 

See  l^reats. 

COLLATERAL  ATTACK. 

On  Judgment,  see  Judgment,  {  501. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  f{  858-879. 

COLLATERAL  SECURITY. 

See  Pledges. 

Affecting  negotiability  of  note,   see   Bills  and 
Notes,  {  164. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  i  18. 

COLLECTION. 

Of  unpaid  subscriptions  by  receiver  of  insolvent 
corporation,  see  Corporations,  i  562.. 

COLLEGES  AND  UNIVERSITIES. 

Schools  in  general,  see  Schools  and  School  Dis- 
tricts. 

COLLUSION. 

As  ground  for  denying  divorce,  see  IMvorce,  | 
56. 

COLOR  OF  TITLL 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 

Restraining  unlawful  combinations,  see  Injunc- 
tion, {  101. 

COMITY. 

Between  courts,  see  Courts,  |  486. 

COMMERCE. 

Carriage  of  jgoods  and  passengers,  see  Carriers. 
Judicial  notice  of  interstate  commerce  by  rail- 
road, see  Evidence,  {  20. 

n.   SUBJECTS   OF  BZ!OUI.ATIOX. 

t  40.  A  shipment  of  freight  held  intrastate 
transportation.— State  v.  Chicago,  M.  &  St  P. 
Ry.  63.  (Iowa)  802. 

i  40.  An  ordinance  requiring  a  license  fee  for 
peddlers  as  applied  to  a  foreign  corporation  do- 
ing business  in  the  state  under  Comp.  Laws,  I 
8574,  held  not  in  violation  of  the  interstate  com- 
merce law. — Grand  Union  Tea  Co.  v.  City  of 
Ionia  (Mich.)  339. 

i  40.  A  transaction  pursuant  to  a  contract 
hdd  interstate  commerce. — Sioux  Remedy  Co.  v. 
Lindgren  (S.  D.)  49. 

f  46.  A  foreign  corporation  Add  not  required 
to  comply  with  the  laws  of  the  state  as  to  for- 
eign corporations,  in  order  to  sue  in  the  state 
on  an  interstate  commerce  contract — Sioux 
Remedy  Co.  v.  Lindgren  (S.  D.)  49. 

m.  MEAKS  Aim  METHODS  OF  BEO> 
VLATIOn. 

I  81.  Garnishment  of  traffic  balances  arisiqc' 
out  of  interstate  co.naerce  held  not  an  interfer- 
ence with  such  Jocimerce.— Starkey  v.  Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.  (Minn.)  540. 
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COMMERCIAL  PAPER. 

8m  Bills  and  Notes. 

COMMISSION. 

Drainage    and    redamation    commissions,    see 
Orains,  {  14. 

COMMISSIONERS. 

Connty  commiasioneis,  see  Counties,  {  63. 
Railroad  commissionerB,  powers  as  to  facilities 
for  shipment  ol  goods,  see  Railroads,  §  225. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

Of  broker,  see  Brokers,  |f  40-67. 

COMMITTEE. 

Of  insane  person,  see  Insane  Persons,  {  30. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Assumpsit,  Action  of. 

COMMON  KNOWLEDGE. 

Judicial   notice  of  matters   of  common  knowl- 
edge, see  Evidence,  H  5-48. 

COMMON  LANDS. 

Joint   estates  in  lands,  see  Tenancy  in  Com- 
mon. 

COMMON  LAW. 

Joinder  of  causes  of  action  at  common  law,  see 

Action,  {{  40-EO. 
Judicial  notice  of  common  law  of  another  state, 

see  Evidence,  |  35. 

COMMON  NUiSANCE. 

See  Nuisance,  li  60-62. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  H  22-97. 

COMMONWEALTH. 

See  States. 

COMPANIES. 

See   Clnbs:    Oorirarations ;    Joint-Stock   Com- 
panies ;    Partnership. 

COMPENSATION. 

Oompensatory  damages,  see  Damages,  |i  22-71. 
For  performance  of  contract,  see  Contracts,  U 

231-232. 
For  property  taken  for  public  use,  see  Eminent 

Domain,  f  145. 

Of  particular  claiiet  of  officert  or  other  periont. 
See  Judges,  {  22 ;   Justices  of  the  Peace,  S  10. 
Attorneys,  see  Attorney  and  Client,  (S  134-190. 
Brokers,  see  Brokers,  Ji  40-07. 
Employes,  see  Master  and  Servant,  SS  78-80. 
Jury  in  condemnation  proceedings,  see  Eminent 

Domain,  S  218. 
State  officers,  see  States,  g  61. 


COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of   evidence,  see   Criminal   Law,   |f  382-396: 

Evidence,  |S  150,  151. 
Of  expert  witnesses,  see  Criminal  Law,  SI  47i>- 

486:    Evidence,  U  539-543. 
Of  fellow  servant,  see  Master  and  Servant,   if 

168-170. 
Of  juror,  see  Jury^f  97-139. 
Of  witnesses,  see  Witnesses,  {§  52-222. 

COMPLAINT. 

Evidence  of  complaints  by  female  in  proseen- 
tion  for  rape,  see  Rape,  |  48. 

In  bastardy  proceedings,  see  Bastards,  |  40. 

In  civil  actions,  see  Pleading. 

In  criminal  prosecutions,  see  Indictment  and  In- 
formation. 

COMPOSITIONS  WITH  CREDITORS. 

« 

See  Compromise  and  Settlement. 

COMPOUNDING  FELONY. 

Validity  of  contracts  to  oompoond  offenses,  see 
Contracts,  i  128. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment. 

Admissibility  of  evidence  of  offer  to  compromise 

as  an  admission,  see  Evidence,  {  213. 
Authority  of  city  officers  to  compromise  claim 

against  county,  see  Municipal  Corporations,  i 

Protection  of  attorney  against  settlement  of 
claim  in  litigation,  see  Attorney  and  Client,  {{ 
188,  190. 

$  23.  One  seeking  to  set  aside  an  amicable 
settlement  held  required  to  establish  his  case  by 
a  clear  and  satisfactory  preponderance  of  the 
evidence.— Stock  v.  Christie  (Iowa)  1074. 

8  23.  Evidence  held  not  to  justify  a  recovery 
by  a  tenant  of  a  farm  of  excessive  rent  paid.— 
Stock  v.  ChrisUe  (Iowa)  1074. 

{  24.  In  an  action  for  rent,  heU,  in  view  of 
the  evidence  as  to  a  settlement,  that  it  was 
proper  to  refuse  to  direct  a  veraiet.— Trudeaa 
v.  Boivhi  (Mich.)  554. 

COMPUTATION. 

Of  period  of  limitation  of  civil  actions,  see  Limi- 
tation of  Actions,  {|  44-87. 
Of  time,  see  Time. 

CONCLUSION. 

Of  law  in  proceedings  to  register  land  title,  se* 

Records,  |  9. 
Of  witness,  see  Criminal  Law,  I  450:  Evidence, 

tS  471-483. 

CONCLUSIVENESS. 

Of  discharge  in  bankruptcy,  see  Bankruptcy,  i 

418. 
Of  documentary  evidence,  in  general,  aee  E<Ti- 

deuce,  {  383. 
Of  election  of  remedy,  aee  Election  of  Remedies, 

f  15. 
Of  judgment,  see  Judgment,  §{  678-751. 
Of  verdict  in  criminal  prosecution,  aee  Criminal 

Law,  »  1160. 
Of  verdicts  and  findings,  see  Appeal  and  Error, 

n  997-1022. 

CONCURRENT  JURISDICTION. 

Of  courts  in  general,  ne  Courts,  |  488. 
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CONCURRENT  NEGLIGENCE. 


ICrruAv     master  and  fellow  servant,  see  Master  and 
CltnCf.    errant,  1201. 

Ir'^^'l      CONCURRENT  REMEDIES. 

XX^:,K^^'  Election  of  Remedies. 

^M,<.er.«v  cpNDEMNATION. 

9i-139.        kins  property  for  public  use,  see  Eminent  Do- 


»UI«T. 


CONDITIONS. 


s  bj  Seaj  rmditional  delivery  of  deed,  see  Escrows. 

pe.i  ii       1   nffirming  judgment,  see  Appeal  and  Error, 

'.  s^Buaitl  1140. 

leailiu       a    fcrantine   or  refusing  new   trial,   see  New 

s,  see  lafc.;  Trial,  i  161. 

In  eontracU  and  conveyances. 
VITH  pprnMurance  policies,  see  Insurance,  i  296. 
11  in  vdUtatement  in  memorandum  required,  by  statute 
al^XFO'.'      °'  frauds,  see  Frauds,  Statute  of. 

Precedent  to  actions  or  other  proceedings. 
N6  FELOffjiBbarment  proceedings,  see  Attorney  and  Cli- 

, ,   ent,  i  80. 
compwiid  q^or  inluries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  8  60. 
D  SETTliP'*'^  injuries  to  servant,  see  Master  and  Serv- 
ant, I  252, 
On  insurance  policies,  see  Insurance,  f  612. 
of  offei  S  " 


CONDONATION. 


;ic:pa. 


cL-;:Of  grounds  for  divorce,  see  Divorce,  |  49. 
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CONDUCT. 


Of  counsel  at  trial,  see  Criminal  Law,  (S  699 — 
730. 


CONFEDERACY. 

,  j  ,,'j  ;'■■    See  Conspiracy. 

'f:  CONFESSION. 

74.  Of  jndgment,  see  Jadgment,  SS  4G-67. 

t^    CONFIDENTIAL  COMMUNICATIONS. 

I  rer--      jjjgciosnre,  see  Witnesses,  {{  188-222. 


m 


CONFIDENTIAL  RELATIONS. 


...•jr      See  Brokers;    Factors;    Guardian  and  Ward; 
Partnership ;   Principal  and  Agent ;    Trusts. 
Disclosure  of  communications,  see  Witnesses,  §{ 
188-222. 

*.  CONFIRMATION. 

Of  appointment,  see  Ehcecutors  and  Administra- 
(t  '■  ton,  I  20. 

'  Of  sale  on  foreclosure  of  mortgage,  see  Mort- 

ftges,  {  626. 
tax  sale,  see  Taxation,  H  686,  796-814. 

CONFLICTING  CLAIMS. 

■-■-'  Determination  of  conflicting  claims  to  real  prop- 

erty, see  Quieting  Title. 
Interpleader  in  general,  see  Interpleader. 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  Courts,  i 
486. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, i  35. 

Laws  governing  bills  or  notes,  see  Bills  and 
Notes,  i  117. 


Laws  governing  descent,  see  Descent  and  Distri- 
bution, I  4. 

Laws  governing  liability  for  injuries  to  married 
woman,  see  Husband  and  Wife,  f  203  H> 

CONFRONTING  WITNESSES. 

Right  of  accused,  see  Criminal  Law,  |  662. 

CONGRESS. 

Mandamus  to  review  election  of  memlwr,  we 
Mandamus,  S  16. 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 

CONSENT. 

Of  husband  or  wife  to  transfer  or  incumbrance 
of  exempt  property,  see  Homestead,  i  117. 

Of  parties  to  contracts  in  general,  see  Contracts, 
|fl5,  92-99. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  {{  22-55. 

CONSERVATORS. 

See  Guardian  and  Ward;  Insane  Persons,  i 
30. 

CONSIDERATION. 

Failure  of  consideration  of  contract  of  sale,  see 

Sales,  I  347. 
For  modification  of  contract,  see  Contracts,  I 

237. 
For  sale  of  land,  see  Vendor  and  Purchaser,  | 

13. 
Of  contracts  in  general,  see  Contracts,  gS  48-67. 
Statement  of  consideration  in  memorandum  of 

contract  within  statute  of  frauds,  see  Frauds, 

Statute  of,  I  108. 


CONSIGNMENT. 


See  Factor*. 


CONSPIRACY. 


Acts  and  declarations  of  conspirators  as  evi- 
dence against  co-conspirators  !n  8-'>nHr:il,  si-c 
Criminol  Law.  »  422-427. 

Restraining  combination,  see  Injunction,  {  101. 

I.  OXVn.  UABIUTT. 

(A)  Acts  Comatltntlmir  Comaplrsey  sad  Li- 
ability Therefor. 

I  1.  Acts  done  by  a  combination  of  persons 
may  be  illegal,  which,  if  done  by  an  individual, 
would  be  legal. — Baldwin  v.  Escanaba  Liquor 
Dealers'  Ass'n  (.Mich.)  214. 

a  13.  One  conspirator  held  liable  for  the  acta 
of  bis  ro-conspirators. — Baldwin  v.  Escanaba 
Liquor   Dealers'   Ass'n   (Mich.)  214. 

CONSTITUTIONAL  UW. 

ProvUions  relating  to  particular  tuhfeot*. 

See  Taxation,  f  40. 

ISnactment  and  validity  of  statutes,  see  Stat- 
utes. {  49. 

Licenses  for  occupations  and  privilescs,  rc«  Li- 
censes, I  7. 

Subjects  and  titles  of  statutes,  see  Statutes,  I 

iia 

Rights  of  persons  accused  or  convicted  of  crime. 
Right  to  confront  witnesses,  see  Criminal  Law, 
{  662. 
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IX.  CONATRUCTIOH,   OPEBATIOH, 

AKD  ENFOBCEBIENT  OF  CON- 

STITUTIONAl  PBOVISIONS. 

S  19.  The  contemporaneous  constructions  by 
the  Legialature  of  constitutional  proTisiong  af- 
fecting the  LeRisIatnre  are  entitled  to  weight  in 
determining  the  proper  construction  of  such 
provisions.— Smith  v.  The  Auditor  Geneiul 
(Mich.)  557. 

I  20.  The  subsequent  constructions  by  the 
legislature  of  constitutional  provisions  affect- 
ing the  Legislature  are  entitled  to  weight  in  de- 
termining the  proper  construction  of  such  provi- 
sions.— Smith  T.  The  Auditor  General  (Mich.) 
557. 

I  48.  The  power  of  the  court  to  declare  a 
statute  unconstitntional  should  only  be  exercised 
in  a  case  free  from  all  reasonable  doubt. — Queen 
City  Pire  Ins.  Co.  v.  Basford  (S.  D.)  44. 

HI.  DI8TBIBUTION  OF   GOVERN- 

MEKTAI.  POWERS  AND 

FUNCTIONS. 

(B)  Jndlelal  Povrera  and  Funettons. 

I  70.  Though  a  statute  is  of  doubtful  pro- 
priety, it  is  not  for  courts  to  repeal  or  amend 
the  same. — Wallace  v.  Independent  School  Dist. 
of  Milford,  Dicldnson  County   (Iowa)   S04. 

I  70.  Courts  will  not  ordinarily  substitnte 
their  judgment  as  to  the  reasonableness  of  the 
rate  of  speed  at  which  motor  vehicles  may  be 
lawfully  driven  for  that  of  the  Legislature. — 
Schults  T.  State  (Neb.)  972. 

}  70.  The  exercise  by  the  Legislature  of  the 
power  to  impose  oocnpation  taxes  is  within  the 
discretion  of  the  Legislature  and  cannot  be  ques- 
tioned by  the  court — Queen  City  Fire  Ins.  Co. 
V.  Basford  (S.  D.)  44. 

rv.  POUOE  POWER  IN  GENERAL. 

Regulation  of  licenses,  see  Licenses,  H  5V^-4!S. 
Regulation  of  taxation,  see  Taxation,  j  6. 

Vn.  OBLIGATION  OF  CONTRACTS. 

(B)  Oontraots  of  States  and  Maatelpal- 
Ittea. 

I  128.  A  provision  upon  a  corporate  railroad 
franchise  prescribing  rates  for  service  held  to 
inure  in  the  franchise  subject  to  alteration  or 
amendment  under  Const,  art.  11,  g  1.— City  of 
La  Crosse  v.  La  Crosse  Oaa  &  Electric  Co. 
(Wis.)  630. 

I  133.  Laws  1883,  c.  74,  amending  Gen.  St. 
1866,  c.  34,  tit.  1,  I  1,  and  placing  a  limitation 
upon  the  power  of  eminent  domain,  held  not  to 
impair  the  obliention  of  a  contract  nor  to  de- 
stroy any  property  right. — In  re  Duluth  Ter- 
minal Ry.  Co.  (Minn.)  18. 

inn.  BETBOSPECnVE  AND  EX  POST 
FACTO  ULWS. 

Retroactive   operation   of  laws  in  general,   see 
Statutes,  {  267.'' 

IX.  PRIVILEGES  OR  mMCNITIES, 
AND    CLASS   LEGISLATION. 

Special  or  local  laws,  see  Statutes,  |  93. 

$  208.  Tvaws  1007,  c.  328  (Rev.  Laws  Supp. 
1909,  U  1038— 2.">  to  1038—33),  relating  to  taxa- 
tion of  savings  banks,  held  not  invalid  as  class 
legislation.— State  v.  Farmers'  &  Mechanics'  Sav- 
ings Bank  of  Minneapolis  (Minn.)  445. 

I  208.  A  city  ordinance  prohibiting  the  use 
of  soft  coal  in  certain  locomotiven  held  not  ob- 
jectionable as  class  legislation.— State  v.  Chica- 
go, M.  &  St.  P.  Ry.  Co.  (Minn.)  545. 


X.  EQUAL  PROTECTION  OF  LAWS. 

I  200.  "Equal  protection  of  the  laws,"  giutr- 
anteed  by  the  Constitution,  defined.— State  ▼. 
Farmers'  &  Merhanics'  Savings  Bank  of  Minne- 
apolis (Minn.)  445. 

{  229.  Laws  1907,  c.  328  (Rev.  Laws  Suppu 
1909,  §1  1088-25  to  1038—33),  relating  to  taxa- 
tion of  savings  banks,  held  not  violative  of  Const. 
U.  S.  Amend.  14,  g  1,  guaranteeing  the  equal  pro- 
tection of  the  laws.— State  v.  i^nners  &  Me- 
chanics* Savings  Bank  of  Minneapolis  (Minn.) 
445. 

XL  DUE  PROCESS   OF  LAW. 

{  290.  Code  Supp.  1007,  I  1089-al2,  heU 
not  unconstitutional  as  depriving  a  mortgagee 
of  his  property  without  due  process  of  law 
because  no  notice  of  a  special  assessment  on 
the  property  is  directed. — Fitchpatrick  v.  Both- 
eras  (Iowa)  ItiS. 

I  319.  Rev.  Laws  1905,  H  1.553.  1554,  pro- 
viding for  .a  search  of  premises  alleced  to  be 
used  for  keeping  an  unlicensed  drinking  place, 
and  seizure  and  sale  of  liquors  and  property 
found  therein,  hdd  within  the  police  iwwer. — 
State  V.  Hanson  (Minn.)  79. 

CONSTRUCTION. 

Of  statutes,  see  Statutes,  gg  225-267. 

Parol   or  extrinnic  evidence  to  aid  construction 

of  written  instruments,  see  Evidence,  U  450- 

401. 

Of  contractt,  itutrument*,  or  judicial  acU  and 

proccedingi. 
See  Bills  and  Notes,  g  Hi ;    Guaranty,  g  38 ; 

Sales,   g§  82-87;    Trusts,  g   147;    WUIs,  gf 

441-616. 
institutional    provisions,    see    Constitutional 

Law,  il  10-48. 
Contracts  in  general,  see  Contracts,  gg  143-232. 
Contracts  of  Insniance,  see  Insurance,  gg  14<^ 

175. 
Corporate  charters   or  articles   of   association. 

see  Corporations,  g  372. 
Deeds,  see  Boundaries,  {g  3-20;    Deeds,  g  108. 
Instructions,  see  Trial,  gf  295,  296. 
Incases,  see  landlord  and  Tenant,  I  37. 
Marriage  settlements,  see  Uusbaind  and  Wife, 

g  31. 
Patents  for  pnblic  lands,  see  Poblic  Landa,  g 

114. 
Pleadings,  see  Pleading,  g  34. 

Of  buildingt  or  other  work*. 
See  Railroads,  g  113. 

CONSTRUCTIVE  NOTICE 

To  purchaser  of  land  of  claims  or  liens  against 
property,  see  Vendor  and  Purchaser,  g  232. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  g  110. 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
instruments,  see   Evidence,    g   441. 

CONTEMPT. 

Disobedience  of  injunction  against  Uqnor  aoi- 
sance,  see  Intoxicating   Liquors,  g  279. 

XL  POWEB  TO  PUNISH,  AND  PRO- 
CEEDINGS  THEREFOR. 

g  60.  Evidence  held  to  support  a  conviction 
of  contempt  of  court — Kemmerling  T.  State 
(Neb.)  988. 
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CONTEST. 

Of  election,  see  Elections,  H  201-300. 
Of  nm,  see  Vrills,  a  30»-S77. 

CONTINGENT  FUNDS  AND  EX- 
PENSES. 

Of  dties,  aee  Municipal  Corporations,  |  887. 

CONTINUANCE 

Practice  in  juaticee'  courts,  see  Justices  of  the 
Peace,  |  107. 

CONTINUING  TRESPASS. 

Restraining  hj  injunction,  see  Injunction,  (  48. 

CONTRACTORS. 

Rigiit  to  mechanic's  lien,  see  Meclianics'  Liens, 
{  93. 

CONTRACTS. 

Aereements  witiiin  statute  of  frauds,  see 
Frauds,  Statute  of. 

As  subject  of  set-off  or  counterclaim,  see  Set- 
OS  and  Ounterclaim,  |  29. 

Cancellation  of  written  contracts,  see  Cancella- 
tion of  Instruments. 

Impairing  obligations,  see  Constitutional  Law, 
{{  126-133. 

Liquidated  damages  or  penalties,  see  Damages, 
J  76. 

NoTation,  see  XoTation. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Parol  or  extrinsic  evidence  to  construe  and  ai>- 
ply  language  of  written  contract,  see  Evi- 
dence, H  460-461. 

Parol  or  extrinsic  evidence  to  contradict  or 
vaTT  written  contract,  see  Bvidence,  S§  411- 
423. 

Parol  or  extrinsic  evidence  to  show  invalidity 
of  written  contract,  see  Evidence,  i  434. 

Reformation,  see  Reformation  of  Instruments. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence^  i  441. 

Specific  performance,  see  Specific  Performance. 

Subrogation  to  rights  or  remedies  of  creditors, 

.    see  Subrogation. 

Contracti  of  particular  clatiea  of  periont. 

See  Brokers,  K  94-106;  Corporations,  |  474; 
Husband  and  Wife,  §|  19,  47;  Insane  Per- 
sons, {  73 ;  Master  and  Servant,  i  100;  Mu- 
nicipal Corporations,  §S   220,  331-374. 

Insnrance,  companies,  see  Insurance. 

Mortgagees,  assignment  of  mortgaKe  or  debt  se- 
cured thereby,  see  Mortgages,  §§  231-244. 

Officers  and  agents  of  coroorations  in  general, 
see  Corporations,  {§  399-426. 

Contract*  relating  to  particular  tubjeett. 

See  Insurance ;  Marriage;  Waters  and  Water 
Courses,  (  158. 

Compensation  of  brolcer.  gee  Brokers,  $§  40-67. 

Devise  or  bequest,  see  Wills,  {$  58-63. 

Public  improvements,  see  Municipal  Corpora- 
tions, H  331-374. 

Particular  clattet  of  emprett  contract*. 

See  Bills  and  Notes;  Covenants;  I>eeds;  Guar- 
anty; Indemnity;  Partnership;  Rewards; 
^les;   Subscriptions. 

Aseacy,  see  Principal  and  Agent. 

Assignment  of  mortgage  or  debt  secured  there- 
by, see  Mortgages,  »  231-244. 

Inmrseroent  of  bill  or  note,  see  Bills  and  Notes, 
|{  196,  237. 

Insurance  policies,  see  Insurance. 

I.,ease8,  see  I^andlord  and  Tenant. 


Limiting  liability  of  master  for  injury  to  serv- 
ant, see  Master  and  Servant,  f  100. 

Marriage  settlements,  see  Husband  and  Wife, 
S§  29-33. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Por*«cHlor  cla»te»  of  impliei  contract*. 
See  Account  Stated;  Assumpsit,  Action  of;   In- 
terest;   Money  Received;    Work  and  Lal>or. 

Parftcular  mode*  of  Htchargino  contract*. 
See    Compromise    and    Settlement;    Novation; 
Payment. 

I.  BEQUISITES  AKD  VALIDITY. 

(A)  Natnre   and  EssentlalB    In   General. 

f  10.  A  certain  contract  held  not  void  for 
want  of  mutuality.— Doolittle  v.  Callender  (Neb.) 
436. 

(B)  Parties,  Proposals,  and  Acoeptanee. 

{  15.  In  an  action  against  the  director  of  a 
corporation.  *eW,  under  the  evidence,  that  the 
minds  of  the  director  and  the  contractor  did 
not  meet,  so  as  to  render  tlie  director  liable  for 
the  debt  of  the  corporation.— Detroit  Savings 
Bank  v.  Loveland  (Mich.)  67& 

I  22.  Certain  conduct  held  an  unconditional 
acceptance  of  an  offer  to  contract. — Lamoreaux 
ft  Peterson  v.  Phelan,  Shirley  &  Callahan 
(Neb.)  988. 

I  23.  Certain  acts  of  a  party  to  a  contract 
held  to  close  the  contract. — Lamoreaux  ft  Pe- 
terson T.  Phelan,  Shirley  ft  Callahan  (Neb.) 
988. 

§  26.  A  contract  may  be  made  by  corre- 
spondence.— Lynn  v.   Richardson  (Iowa)   1097. 

S  27.  A  subcontractor  accepting  material 
with  knowledge  of  the  price  charged  held  liable 
for  such  price.— McGowan  v.  Gate  City  Malt 
Co.  (Neb.)  965. 

§  29.  In  an  action  for  compensation  for  care 
of  defendant's  daughter,  evidence  held  to  pre- 
sent question  for  jury  whether  there  was  a 
promise  to  pay  for  the  service,  or  whether  it 
was  voluntary.— Boyer  v.  Joyal  (Mich.)  326. 

(C)  Fonaal  Reqalattc*. 

Of  deed,  see  Deeds.  K  53.  56-59. 

Of  mortgage,  see  Chattel  Mortgages,  {  49. 

{  31.  A  contract,  aside  from  the  statute  pt 
frauds,  may  be  partly  oral  and  partly  in  writ- 
ing.— Lynn   v.   Richardson   (Iowa)    1097. 

I  S2.  Rule  governing  formation  of  contracts 
based  on  previous  negotiations  determined. — 
Lynn  v.  Richardson  (Iowa)  1097. 

I  46.  That  a  contract  is  in  the  plural  form 
and  is  signed  by  only  one  person  is  not  conclu- 
sive that  it  is  an  incomplete  instrument — 
First  Nat.  Bank  v.  Wunderlich  (Wis.)  98. 

(D)  Coaaideration. 

Of  sales  of  realty,  see  Vendor  and  Purchaser,  } 

13. 
Statement  of  consideration  in  memorandum  of 

contract  within  statute  of  frauds,  see  Frauds, 

Statute  of,  i  108. 

(  48.  An  instrument  formally  executed  un- 
der seal  imports  a  sufficient  consideration  to 
support  it.— Waiterman  v.  Village  of  Norwalk 
(Wis.)  479. 

I  57.  A  certain  contract  held  not  void  for 
lack  of  consideration.- Doolittle  t.  Callender 
(Neb.)  436. 

(B)   Vallditr  of  Assent. 

Parol  or  extrinsic  evidence  to  show  invalidity, 

see  Bvidence,  i  434. 
To  deed,  see  Deeds,  §  72. 
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S  92.  The  extent  of  the  insane  delttRions  for 
which  a  contract  made  thereunder  will  be  set 
aside    stated.— Matthews   v.    Nash    (Iowa)    796. 

S  93.  A  certain  matter  held  not  necessarily 
to  constitute  a  mutual  mistake  between  parties 
to  a  contract  as-  ground  for  relief  from  the  of- 
fer.—T^amoreaax  &  Peterson  t.  Phclan,  Shirley 
&  Callahan  (Neb.)  988. 

g  99.  Evidence,  in  a  guardian's  action  to  set 
aside  a  land  contract,  held  to  show  that  the 
ward  was  induced  to  make  the  contract  by  in- 
sane delusions. — Matthews  t.  Nash  (Iowa)  796. 

I  99.  Evidence  held  to  sustain  a  finding  of 
fraud  by  defendant  in  not  disclosing  to  his 
brother  their  mother's  serious  illness,  in  con- 
tracting to  assume  the  brother's  obligation  to 
support  her.— Bonz  t.  Bonz  (Mich.)  30C. 

(F)  IiCcalltT  of  Object  and  of  Conatd- 
ermtion. 

i  108.  The  validity  of  a  contract,  as  affect- 
ed by  public  policy.  Is  to  be  tested  by  its  ten- 
dency, and  not  by  the  good  faith  of  the  par- 
ties, or  what  was  done  to  execute  it.— Sherman 
T.  Barton  (Mich.)  667. 

§  113.  An  agreement  between  afrents  of  rival 
companies  held  not  illegal. — Duensing  v.  Paine 
&  WilUamson  (Iowa)  385. 

I  128.  A  promise  to  suppress  a  criminal 
prosecution  will  not  support  a  promise  to  pay 
money.— Racine-Sattley  Mfg.  Co.  v.  Favlicek 
;N.  D.)  228. 

i  129.  A  contract  to  pay  a  physician  one- 
third  of  any  sum  recovered  for  negligent  in- 
jury treated  by  him  field  invalid. — Sherman  v. 
Burton  (Mich.)  667. 

{  137.  A  contract  based  on  consideration, 
partly  illegal  and  partly  legal  will,  if  separable, 
be  ^forced  as  to  its  legal  provisions.— Bhev- 
alier  v.  Doyle  (Neb.)  417. 

S  139.  Where  a  conveyance  is  made  between 
parties  on  an  agreement  to  perpetrate  a  fraud, 
the  courts  will  not  assist  them;  but  where  he 
who  is  seeking  an  advantage  from  the  fraudu- 
lent conveyance  was  the  moving  party,  the 
other  will  be  relieved.— Brady  t.  Central  West- 
em  R.  Co.  (Neb.)  575. 

n.  CONSTBUGTION    AlO)    OPERA. 
TION. 

Particular  eloMei  of  eoHtracU. 
See  Bills  and  Notes,  g  117;    Guaranty,  f  88; 

Insurance,  U  146-175 ;    Sales,  (8  82-87. 
Deeds,  see  Boundaries,  S§  3-20 ;    Deeds,  |  108. 
Leases,  see  Landlord  and  Tenant,  }  37. 
Marriage  settlements,  see  Husband  and  Wife, 

i3L 
To  devise  or  bequeath,  see  Wills,  |  63. 

(A)   General  Rales  of  Oonatraetlon. 

Parol  or  extrinsic  evidence  to  construe  and  a^ 
ply  language  of  written  contract,  see  Evi- 
dence, §1  450-461. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Evidence,  gj  411- 
423. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  g  441. 

i  143.  A  contract  must  be  construed  with 
reference  to  all  of  its  terms.- Brittson  v.  Smith 
(Mich.)  599. 

I  169.  Where  the  intention  of  the  parties  to 
an  instrument  is  doubtful  on  the  face  thereof, 
it  is  proper  to  consider  the  circumstances  at  the 
time  of  the  execution  of  the  instrument  to  aid 
in  its  construction.— McMillan  v.  Holley  (Wis.) 
455. 


<B)  ParUes. 

{  187.  Payees  of  notes  held  entitled  to  sue 
on  a  contract  between  the  obligors  made  for  the 
payee's  benefit.— Weiser  v.   Boss  (Iowa)   3S7. 

t  187.  Statement  of  when  a  stranger  to  a. 
contract  may  sue  on  it,  under  Civ.  Oode,  i 
1193,  as  one  made  for  his  -  benefit— Fish  & 
Hunter  Co.  v.  New  England  Homesteake  Co. 
(S.  D.)  841. 

(C)  Babjcet-Matter. 

Liquidated  damages  and  penalties,  see  Dam- 
ages. I  76. 

Parol  or  extrinsic  evidence  showing  intent  of 
parties  as  to  subject-matter,  see  Evidence,  f 
461. 

Parol  or  extrinsic  evidence  to  Identify  sobjeet- 
matter,  see  Evidence,  |  460. 

(B)  Coadltlona. 

In  Insurance  policies,  see  Insurance,  H  290, 
361-367.        *~         '  '   "   *~^ 

(F)  CoBspeBMtlon. 

f  231.  Under  a  contract  for  grading  a  rail- 
road, held,  the  contractors  were  entitled  to  pay 
for  borrowed  earth  put  into  embankments, 
which  sank  below  the  surface. — Brucker  t.  Man- 
Utee  &  G.  R.  R.  Co.  (Mich.)  822. 

(  232.  A  contractor  performing  extra  work 
held  entitled  to  recover  the  sum  agreed  on.  sul>- 
ject  to  deductions  for  defective  work. — Bnaae 
V.   Douglas   (Midi.)    188. 

I  232.  Certain  superintendents  of  a  contrac- 
tor kel^not  "employes  upon  the  job"  within  tbe 
contract. — McGowan  v.  Gate  City  Malt  Co. 
(Neb.)  966. 

f  232.    A    contractor    held    not    entitled    to 

avoid  payment  of  a  claim  of  a  subcontractor 
for  extras  ordered  by  its  superintendent. — M<^ 
Gowan  v.  Gate  City  Malt  Co.  (Neb.)  066. 

m.  MODIFIOATIOir  AXD  MEBOER. 

I  237.  A  modification  of  a  contract  to  con- 
struct a  ditch  held  supported  by  a  sufficient 
consideration. — Gorton  t.  Moeller  Bros.  (Iowa> 
910. 

nr.  B£80U8IOHAin>  ABAinMkK- 
MEHT. 

Cancellation  of  written  contract*  in  equity,  see 

Cancellation  of  Instruments. 
Discharge  by  novation,  see  Novation. 
Rescission  of  contract  of  sale,  see  Sales,  {  126; 

Vendor  and  Purchaser,  |f  85-119. 
Rescission  of  insurance  policy,  see  Insnrance, 

»243. 

I '269.  To  absolve  one  from  an  offer  to  con- 
tract on  the  ground  of  mistake,  the  fact  con- 
cerning which  tbe  mistake  was  made  most  Iw 
material.— Lamoreaux  &  Peteiaon  r.  Phelan» 
Shirley  &  Callahan  (Neb.)  988. 

f  267.  Plaintiffs  held  reqnired  to  show  frand 
to  avoid  the  effect  of  defendant's  termination 
of  their  contract  under  a  stipulation  therein. 
—Brucker  v.  Manistee  ft  O.  R.  R.  Co.  (Mich.) 
822. 

S  270.  One  seeking  to  rescind  a  contract  M4 
required  to  indicate  his  purpose  ao  to  do  with 
reasonable  promptneas.— Strother  v.  ImA 
(Iowa)  1019. 

T.  PEBFORMAITOE  OB  BBCAGH. 

Affecting  right  of  contractor  to  mechanic's  lien, 
see  Mechanics'  Liens,  {  03. 

Affecting  right  of  subcontractor  or  materialmen 
to  mechanic's  lien,  see  Mechanics'  Uens,  { 
112. 

Affecting  right  to  mechanic'if  lioi,  see  Mechan- 
ics' Liens,  U  93.  112. 
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Covenants  or  conditions  in  leases,  see  Landlord 
and  Tenant,  gf  103-112. 

Enforcement  of  specific  performance,  see  Spe- 
cific Performance. 

liquidated  damages  and  penalties  for  breach, 
see  Damages,  g  76. 

Measure  of  damages  for  breacli,  see  Damages, 
H  120-124. 

Partioular  clauei  of  contractt. 
See  Covenants,  i  96;  Mortgages,  g  316. 
Conditions  in  insurance  policies,  see  Insurance, 

g{  361-367. 
Payment  and  discharge  of  bill  or  note,  see  Bills 

and  Notes,  gg  4S9,  440. 
Sales,  see  Sales,  g  188;   Vendor  and  Purchaser, 

g  129. 
Transportation  of  passengers,  see  Carriers,  gg 

272-278. 

g  306.  Defendant'*  use  of  certain  cement 
work  for  foundation  walls  and  payments  made 
on  the  contract  held  not  to  constitute  an  ac- 
ceptance of  the  work  or  waiver  of  damages  for 
poor  workmanship.— Buehler  r.  Staudenmayer 
(Wis.)  906. 

g  314.  A  provision  in  a  contract  for  work 
as  to  when  the  contract  could  be  terminated 
held  superseded  by  a  provision  in  a  supple- 
mental contract — Bmcker  v.  Manistee  &  6.  R. 
K.  Co.  (Mich.)  822. 

i  816.  Where  defendant  refused  payment  un- 
der a  contract  on  the  ground  that  work  was 
not  according  to  contract,  he  cannot  afterwards 
justify  such  refusal  t>ecause  of  plaintiffs  fail- 
ure to  show  payment  of  all  claims  for  labor. — 
Gorton  t.  Moeller  Bros.  (Iowa)  910. 

i  322.  In  an  action  on  a  contract  to  con- 
struct a  ditch  for  defendant,  evidence  of  in- 
spections by  defendant  held  admissible  on  his 
claim  that  the  work  was  improperly  done.— 
Gorton  v.  Moeller  Broe.  (Iowa)  910. 

VI.  AOTIOirS  FOB  BREACH. 

Actions  of  assnmpsit,  see  Assumpsit,  Action  of. 
Damages,  lionidated  damages  and  penalties,  see 

Damages,  g  76. 
Damages,  measure,  see  Damages,   gg  120-124. 
Damages,  natural  and  probable  consequences, 

see  Damages,  g  22. 
Parol  or  extrinsic  evidence  to  construe  and  ap- 

Sly  language  of  written  contract,  see  Evi- 
ence.  g|  450-461. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Evidence,  gg  411- 
423. 

Parol  or  extrinsic  evidence  to  show  invalidity 
of  contract,  see  Evidence,  g  4.34. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  g  441. 

Statutory  limitations,  see  Limitation  of  Actions, 
g  47. 

g  836.  In  an  action  on  a  contract  to  con- 
stmct  a  ditch  for  defendant,  evidence  that  any 
defects  in  the  ditch  were  due  to  defendant's 
fault  held  admissible  without  allentions  to  that 
effect  by  plaintiff.— Gorton  v.  Moeller  Bros. 
(Iowa)  910. 

i  346.  In  an  action  on  a  contract  to  con- 
struct a  tile  ditch  for  defendant,  evidence  held 
admissible  under  the  pleadiogs  that  defendant 
•greed  to  pay  plaintiff  an  increased  price  in 
consideration  of  bis  receiving  the  tile  at  a  dis- 
tance from  the  ditch.— Oorton  v.  Moeller  Bros. 
(Iowa)  910. 

g  358.  An  instruction,  in  an  action  on  a 
contract  to  construct  a  ditch,  held  not  errone- 
ous for  authorizing  recovery  upon  "substantial" 
performance.— Gorton  v.  Moeller  Bros.  (Iowa) 
910. 

CONTRADICTION. 

Of  witness,  see  Witnesses,  g  402. 


CONTRIBUTION. 

Promises  to  contribute,  see  Subscriptions. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  gg  89,  113,  122,  132. 
Defense  to  prosecution  for  negligent  homicide, 
see  Homicide,  1 101. 

CONTROVERSY. 

Want  of  actual  controversy  ground  for  deny- 
ing mandamus,  see  Mandamus,  g  16. 

Want  of  actual  controversy  ground  for  dismiss- 
al of  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  g  781. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

g  15.  Under  certain  directions  in  a  will,  held, 
that  equity  will  decree  an  equitable  conversion 
of  realty,  so  that  the  estate  should  be  distribut- 
ed as  personalty  in  accordance  with  the  will. 
—In  re  Willits'  Estate  (Neb.)  767. 

g  16.  A  will  held  to  operate  as  an  eouitable 
conversion  of  realty  into  personalty  for  the  pur- 
poses of  its  administration. — Wood  t.  Pehrsson 
(N.  D.)  1010. 

CONVEYANCES. 

Absolute  deed  as  mortgage,  see  Mortgages,  g  82. 

Competency  of  transcripts  or  certified  copies  of 
records  of  conveyances  as  evidence,  see  Evi- 
dence, g  343. 

Contracts  to  convey,  see  Vendor  and  Purchaser. 

Delivery  in  escrow,  see  Escrows. 

Description  of  boundaries,  see  Boundaries. 

Estoppel  by  deed,  see  Estoppel,  §g  14-39. 

Fraudulent  as  to  creditors  or  subsequent  pur- 
chasers, see  Fraudulent  Conveyances. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply Language  of  instrument,  see  Evidence,  g 
■461. 

Payment  of  consideration  for  conveyance  to  an- 
other as  creating  resulting  trust,  see  Trusts, 
»  76. 

Right  of  easement  as  against  purchaser  of  serv- 
ient tenement,  see  Easements,  g  21. 

Validity  as  to  creditors  or  suliseqnent  purchas- 
ers, see  Fraudulent  Conveyances. 

Coniieyancet  by  or  to  particular  clatie*  of  per- 
ton*. 

See  Husband  and  Wife,  g  47;  Insane  Persons, 
g  71. 

Assignees  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  gg  9-39. 

Mortgagors,  see  Mortgages,  g  295. 

Purchasers  at  tax  sales,  see  Taxation,  gg  748- 
788. 

Conveyance*  of  particular  ipeciet  of,  or  ettate* 
or  interett*  in,  property. 

See  Basements,  g  12. 

Mortgaged  property,  see  Mortgages,  g  295. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages ;    Sales. 

Reai  property  in  general,  see  Deeds;  Mort- 
gages;   Vendor  and  Purchaser. 

Water  rights,  see  Waters  and  Water  Courses, 
gg  156-158%. 

Particular  claeset  of  oonveyance*. 
See  Assignments  for  Benefit  of  Creditors;  Chat- 
tel Mortgages;   Deeds;   Mortgages. 
Tax  deeds,  see  Taxation,  gg  748-788. 

CORPORATIONS. 

Assignment  of  insurance  policy  to  corporation, 
see  Insurance,  g  121. 
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Laws  affecting  corporate  rights  and  privileges 
as  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  S  133. 

Laws  impairing  obligation  of  charter,  see  Oon- 
stitnUonal  Law,  {  126. 

Mandamus  to  control  corporate  acts  and  pro- 
ceedings, see  Mandamus,  I  138. 

Taxation,  exemption,  see  Taxation,  i  200. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  Taxation,  |(  12&-169,  402. 

Unincorporated  associations,  see  Joint-Stock 
Companies. 

Particular  dattet  of  corporation*. 

See  Carriers;  Clalw;  Municipal  Corporations; 
Railroads. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Mutual  benefit  insurance  associations,  see  In- 
surance, II  784-825. 

School  districts,  see  School  and  School  Dis- 
tricts, II  22-97. 

Street  railroad  companies,  see  Street  Railroads. 

Telegraph  or  telepnone  companies,  see  Tele- 
graplis  and  Telephones. 

I.  INCOBPORATION  AND  OBGAN- 
IZATIOIT. 

Of  municipalities,  sse  Mnnidpal  CoriMrations, 
17. 

n.  OOBPORATE  EXISTENCE  AND 
FRANCHISE. 

Amendment  or  alteration  of  charter  as  impair- 
ing obligation  of  contract,  see  Constitutional 
Law,  I  126. 

I  31.  A  coipoiate  franchise  differs  from  a 
priTiIege.  which  may  be  granted  without  con- 
sideration and  l>ecome  mere  property. — City  of 
La  Crosse  t.  La  Crosse  Oaa  &  Electric  Co. 
(Wis.)  530. 

I  39.  Nature  of  the  indeterminate  permit  of 
the  public  utility  law  (Laws  1907,  |  1797m77) 
stated. — City  of  La  Crosse  v.  La  Crosse  Gas  & 
Electric  Co.  (Wis.)  530. 

539.  Scope  of  the  indeterminate  permitpro- 
ed  by  public  utility  act  (Laws  1907,  | 
1797m77)  stated.— City  of  La  Crosse  v.  La 
Crosse  Gas  &  Electric  Co.  (Wis.)  530. 

I  39.  Effect  of  public  utility  law  (Laws  1907, 
I  1797m77)  stated  as  to  rendering  unenforcible 
existing  contracts  relating  to  charges  or  serv- 
ices regulated  thereby. — City  of  La  Crosse  v. 
La  Crosse  Gas  &  Electric  Co.  (Wis.)  530. 

I  39.  Public  utility  law  (Laws  1907,  || 
1797mT6,  1797m77,  1797m87)  construed.— City 
of  IjSl  Crosse  v.  La  Crosse  Gas  &  Electric  Co. 
(Wis.)  530. 

IV.  CAPITAI.,   STOCK.  AND  DIVI- 
DENDS. 

(B)  Baliaarlptloa  to  Stock. 

I  72.  In  an  action  by  a  corporation  on  a 
note  given  for  stock  of  the  corporation,  an- 
swer neld  subject  to  demurrer. — German  Mer- 
cantile Co.  V.  Metz  (N.  D.)  221. 

V.  MEMBERS    AND   BTOCKHOIAEBS. 

Members  of  clubs,  see  Clubs. 
Members  of  joint-stock  companies,  see  Joint- 
Stock  Companies. 

(A)  Riirtats   and  Uablllttea  mm  to  Cor> 
pormtlon. 

I  171.  In  an  action  by  plaintiff,  claiming  to 
be  a  stockholder  of  defendant  corporation,  evi- 
dence keld  not  to  sustain  a  finding  that  plain- 
tiff was  not  a  stockholder.— Ekberg  v.  Swedish- 
American   Pub.   Co.   (Minn.)   1029. 


VI.  OFFICERS   AND  AGENTS. 

<0)  RlKkta.    Duties,    and    LilabllitieB   aa    to 
Corporation   and   Ita   Members. 

I  312.  On  sale  of  aaseta  of  corporation  to 
manac^ng  officer,  it  must  appear  that  it  was 
made  in  good  faith.— Ekberg  t.  Swedish- Ameri- 
can Pub.  Co.  (Minn.)  1029. 

I  320.  A  finding  that  a  sale  of  assets  of  a 
corporation  to  a  managing  officer  was  made  in 
good  faith,  and  valid,  Keld  not  sustained  by  the 
evidence.— Ekberg  t.  Swedish-American  Pub.  Oo. 
(Minn.)  1029. 

I  320.  Evidence  held  insufficient  to  show 
laclies  in  action  by  stockholder  of  corooration 
against  managing  officer. — Ekberg  v.  Swedish- 
American  Pub.  Co.  (Minn.)  1029. 

Vn.  CORPORATE  POX^TERS  AND 
LIABIUnES. 

Of  banks,  see  Banks  and  Banking,  |  14D. 


<A) 


Bxtent  and  Bxerelse  of  Povrera  im 
Ooneral. 


I  372.  Purpose  stated  of  the  public  atility 
law  of  1907  (Laws  1807,  c.  499).— City  of  La 
Crosse  v.  la.  Crosse  Qas  &  Electric  Co.  (Wis.) 
530. 

I  394.  A  condition  in  a  public  utility  corpo- 
ration franchise  inhering  in  the  privilege  as 
distinguished  from  mere  contracts  which  a  coiv 
poration  may  make  must  l>e  just  and  reasonable 
as  required  by  the  pubiic  utility  law  (Laws  1907, 
I  lT97m3).— City  of  La  Crosse  v.  La  Crosse  Gas 
i  Electric  O).  (Wis.)  530. 

(B)  Representation  of  Corporation  ky  Of- 
lloem    and    Agentm. 

I  399.  Conduct  of  an  employ^  of  a  corpora- 
tion held,  under  the  facts,  not  to  constitute  a 
contract  to  insure  chattels  left  with  the  com- 
pany for  storage. — Megaarden  v.  Hartman  Fur- 
niture &  Carpet  Co.  (Minn.)  1027. 

I  426.  A  corporation  held  estopped  to  ques- 
tion the  validity  of  a  pledge  of  bonds.— Union 
Trust  Co.  v.  Electric  Park  Amusement  Co. 
(Mich.)  306. 

(D)  Contracts  and  Indebtedneaa. 

Mandamus  to  compel  performance,  see  Manda- 
mus, I  138. 

Subrogation  to  rights  of  pledgee,  see  Subroga- 
tion, I  31. 

i  474.  Pledge  of  corporate  bonds  htld  valid. 
—Union  Trust  Co.  v.  Electric  Park  Amusement 
Co.  (Mich.)  306. 

I  474.  A  corporation  purchasing  the  bonds 
of  another  corporation  held  entitled  to  recover 
on  interest  coupons  from  the  time  when  inter- 
est had  been  paid  on  the  indebtedness  secured 
by  the  bonds.— Union  Trust  Co.  v.  Electric 
Park  Amusement  Co.  (Mich.)  306. 

<E)  Torts. 

Particular   dauet  of  corporationi  or  •ssoeiS' 

(ton*. 

See  Carriers.  H  115,  282-383;    Railroads.  H 

113,  276-482;    Street  Railroads,  U  70-117. 

(F)  ClTil  Actions. 
Recovery  of  license  fees  paid  by  agent,  aee  Li- 
censes, I  34, 

By  or  againMt  particular  classes  of  oorpormtiont 
or  auociationt. 

See  Carriers,  I  276-278,  315-321,  349.  382,  383: 
Railroads,  ||  282,  330,  351,  440-446,  481, 
482;  Street  Uailroads,  |  112-117. 

Electric  companies,  see  Electricity,  {  19. 

Insurance  companies,  see  Insurance,  K  612- 
068. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  |  20. 
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inn.  nrsoiiTSHOT  axd  bsceivebs. 

Of  insarance  companiea,  see  Inauraiiee,  H  63- 
71. 

i  557.  A  petition  for  receiver  held  Bofficient. 
—Paine  ▼.  Ilueller  (Iowa)  133. 

I  659.  Where  a  judge  making  an  order  ap- 
pointing a  receiver  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  corporation,  his  action  in 
appointing  a  receiver  cannot  be  collaterally  at- 
tacked.—Paine  V.  Mueller  (Iowa)  133. 

i  562.  The  court  appointing  a  receiver  has 
authority  to  order  an  assessment  against  stock- 
holders not  made  parties  to  the  action  appoint- 
ing a  receiver. — Paine  v.  Mueller  (Iowa)  133. 

I  562.  An  assessment  against  stockholders 
by  a  receiver  of  an  insolvent  corporation  'up- 
held.—Paine  V.  Mueller  (Iowa)  133. 

$566.  A  lien  created  by  a  paper  styled 
"Warehouse  receipt"  held  valid  as  against  a 
receiver  and  intervening  creditors. — In  re  New 
-Glenwood  Canning  Co.  (Iowa)  800. 

3CI.  DISSOI.Un6x  AND  FORFEITUBE 
OF  FBAHCHISE. 

Of  insurance  companies,  see  Insurance,  S  71. 

I  598.  The  state  held  estopped  to  deny  the 
right  of  a  lumber  company  organised  under 
Pub.  Acts  1885,  No.  232.  to  produce  salt  in 
connection  with  a  sawmill. — Peopie  v.  Buckley 
&  Douglas  Lumber  Co.  (Mich.)  200. 

I  621.  An  order  appointing  a  receiver  for  a 
corporation  in  a  stockholder's  suit  for  dissolu- 
tion at  a  preliminary  hearing,  not  limited  to  a 
preservation  of  assets  until  a  flnal  decree,  held 
error. — Woodmansee  v.  Ann  Arlwr  Brick  Co. 
(Mich.)  311. 

XXI.  FOBEIOM   OOBPOBATIONS. 

Competency^   as  administrators,    see   Executors 

and  Administrators,  t  18. 
Regulation  of,  as  regulation  of  commerce,  see 

Commerce,  {  46. 
"Taxation,  exemption,  see  Taxation,  {  200. 
Taxation  of  shares  of,  see  Taxation,  §  169. 

S  636.  The  state  may  permit  a  foreign  corpo- 
ration not  engaged  in  interstate  commerce  to 
do  business  witnin  its  limits  on  such  condi- 
tions as  it  may  see  fit  to  impose. — Queen  City 
Fire  Ins.  Co.  v.  Basford  (S.  D.)  44. 

{  665.  Courts  of  Minnesota  held  to  have  ju- 
risdiction of  a  suit  of  certain  stockholders  to 
enjoin  the  promoter  of  a  corporation  from  part- 
ing with  stock  fraudulently  issued  to  him  with- 
■ont  consideration. — Gere  v.  Dorr  (Minn.)  10^. 

CORRECTION. 

Of  assessment  of  taxes,  see  Taxation,  {  495. 
Of  erroneous  instructions  by  other  instructions, 

see  Trial,  |  296. 
Of  record  on  appeal  or  writ  of  error,  see  Ap- 

rial  and  Error,  |  643. 
verdict  or  findings,  see  Trial,  {  362. 

CORRESPONDENCE. 

Contracts  by  correspondence,  see  Contracts,  { 
26. 

CORROBORATION. 

'Of  testimony  of  female  in  prosecntion  for  rape, 
see  Rape,  |  54. 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  gi  168-201. 


COSTS. 

In   proceedings   for  establishment  of  drainage 

district,  see  Drains,  f  14. 
Payment  or  securit};  on  taking  appeal  or  other 

proceeding  for  review,  see  Appeal  and  Error, 

11  887-396;  Justices  of  the  Peace,  |t  1S9. 
Review  of  decisions,  see  Appeal  and  Error,  ( 

984. 

m.  PEBSOWg.  PBOPEBTT,  AKD 
FUHSS  LIABLE. 

Action  to  abate  liquor  license,  see  Intoxicating 
Liquors,  g  281. 

f  95.  Rev.  Laws  1905,  {  4350,  relating  to  li- 
ability for  costs  in  actions  in  the  name  of  the 
«tate  on  relation  of  a  citizen,  held  not  to  apply 
to  actions  instituted  by  the  Attorney  General 
in  his  oflScial  capacity.— State  v.  'village  of 
Dover  (Minn.)  539. 

i  96.  In  quo  warranto  proceedings  by  the 
Attorney  General,  representing  the  state,  he  is 
not  liable  to  defendant  for  costs  in  case  the 
proceedings  fail.— State  v.  Village  of  Dover 
(Minn.)  539. 

XT.  SBOVBXTT  FOB  PA'TMENT. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Appeal  and  E^rror,  {§  387-399 ; 
Justices  of  the  Peace,  |  159. 

VIX.   ON  APPEAL,  AHB  ON  NEW 

TBIAL  OB  MOTION  THEBE- 

FOB. 

Proceedings  for  establishment  of  drainage  dis- 
trict, see  Drains,  {  14. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Error,  §S  387-395. 

I  256.  'Where  appellant's  case  on  appeal  was 
not  abridged,  as  required  by  Supreme  Court 
rules  6  and  44  (108  N.  W.  vi,  viii),  no^sts 
would  be  allowed  for  printing  the  case. — Bueh- 
ler  V.  Staudenmayer  (Wis.)  955. 

i  256.  The  jMrinted  case  held  to  violate  the 
Supreme  Court  rule  6,  requiring  the  printed 
case  to  contain  an  abridgment  of  the  record, 
so  that  costs  would  be  denied  under  rule  44. — 
Meyst  T.  Frederickson  (Wis.)  960. 

Vm.  PA'TMENT  ANB  BEMEDIES 
FOB  COLLECTION. 

Lien  for  costs  in  suit  to  abate  liquor  nnisance, 
see  Intoxicating  Liquors,  {  281. 

Payment  or  security  on  taking  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
If  387-395;  Justices  of  the  Peace,  g  159. 

IX.  IN  CBIMINAL  PBOSECUTIONS. 

f  311.  Laws  1899,  c.  218,  creating  the  dis- 
trict court  of  Milwaukee  county,  hM  not  objec- 
tionable because  providing  that  accused,  on  be- 
ing convicted  by  a  jury  demanded  by  him,  shall 
pay  the  jury  fees. — State  v.  District  Court  of 
Milwaukee   County   (Wis.)   58. 


CO-TENANCY. 

See  Tenancy  in  Common. 

COUNSEL 

See  Attorney  and  Client. 

Prosecution  of  bastardy  proceedings  by  private 
counsel,  see  Bastards,  |  33. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 
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COUNTIES. 

See  Municipal  Corporations ;  Schools  and  School 

Districts,  H  22-97. 
County  in  which  to  sue,  see  Venue. 
Highwavs,  see  Highways. 
Mandamus  to  county  officers,  see  Mandamus,  | 

105. 

X.   OREATIOH,  AI.TEBATION,  EXIST. 

EyPE.  AKP  POX.ITI0AX. 

FUHOTIONS. 

Special  or  local  laws,  see  Statutes,  {  93. 

n.  eOYEBIIMENT  AMD  OFFICEB8. 

(O)  Connty   Board. 

{  C3.  The  action  of  the  county  board  of  su- 
pervisors in  auditing  and  certifying  the  expens- 
es of  primary  elections,  as  required  by  Code 
Supp.  1907,  I  108Ta5,  held  within  Code,  I  441. 
—Index  Printing  Co.  v.  Board  of  Suprs  of 
Muscatine  County  (Iowa)  401. 

{  53.  Proceedings  of  the  county  board  of  su- 
pervisors under  Code,'{{  1140-1136,  held  with- 
in section  441.— Index  Printing  Co.  v.  Board 
of  Sup'rs  of  Muscatine  County  (Iowa)  401. 

{  53.  Entries  by  the  county  board  of  super- 
visors on  its  books  of  the  statements  required 
by  Code,  H  1337,  1338.  and  Code  Supp.  1807, 
{{  1130.  1346g,  held  within  Code,  (  441.-Index 
Printing  Co.  v.  Board  of  Sup'rs  of  Muscatine 
County  (Iowa)  401. 

i  53.  Under  Code  Supp.  1907,  |  1566a,  the 
county  board  of  supervisors  held  required  to 
furnish  to  the  official  newspaper  for  publication 
a  synopsis  of  the  itemized  reports  of  township 
trustees.— Index  Printing  Co.  v.  Board  of  Sup'rs 
of  Muscatine  County  (Iowa)  401. 

(D)  Oflcers  and  Asents. 

•Sheriffs,  see  Sheriffs  and  Constables. 

Special  or  local  law  creating  office  of  county 

examiner,  see  Statutes,  {  93. 
Tax  assessors,  see  Taxation,  {  319. 

* 

m.  FBOPEBTT,  OOITTBAOTS,  AMD 
I.IABII.ITIES. 

(A)  Pnbllo  Bnildlnvi  and  Otker  PropertT* 

Construction  and  maintenance  of  bridges,  see 
Bridges,  I  12. 

(D)  Ttirtm. 

Injuries  from  defects  or  obstructions  in  high- 
ways, see  Highways,  §|  107-213. 

TV.  FISOAX.  KAMAOEBCEMT,  PITBUC 

DEBT,  8E0UBITIE8,  AND 

TAZATIOK. 

Authority  of  city  officer  to  compromise  claim 
against  county,  see  Municipal  Corporations,  i 

Taxes  for  highway  purposes,  see  Highways,  1 
130. 

VX.  ACTIONS. 

For  injuries   from   defects  or  obstructions  in 
highways,  tee  Highways,  i|  211-213. 

COUNTS. 

Separate  counts  in  pleading,  see  Pleading,  |  52. 

COUNTY  BOARDS. 

See  Connties,  {  53. 

COUNTY  COMMISSIONERS. 

See  Counties,  {  53. 


COUNTY  COURTS. 

Judicial  bodies,  see  Oourta,  {  185. 

COUNTY  ROADS. 

See  Highways. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTS. 

See  Judgment 

Constitutional    exercise   of  Judicial    poweta  in 

general,  see  Constitutional  Law,  {  TO. 
Contempt  of  court,  see  Contempt 
Judges,  see  Judges. 
Mandamus  to  inferior  coarts,  see  Mandamus,  I 

28. 
Province  of  court  and  jury,  see  Criminal  Law, 

i  742;  Trial,  ^  136-177,  191. 
Removal  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Causes. 
Right  to  trial  by  Jury,  see  Jnty,  |{  13-81. 

/<iri<d«c(ion  of  proeeedingt  affecting  particular 

cianei  of  pcrsont. 
See  Husband  and  Wife,  {  289. 

Juritdiction  of  particular  actiont  or  proeeedingt. 
See  Garnishment,  SS  78,  81;  Ne  Exeat,  |  4. 
For   separate   maintenance,   see   Husband   and 

Wife,  i  280. 
Motion  for  new  trial,  see  New  Trial,  f  113. 

Special  juri*dictiont  and  particular  elattet   of 

court$. 
See  Justices  of  the  Peace,  ff  32-36. 
Equity  jurisdiction,  see  Equity,  ii  44-68. 

L   NATITRE.  EXTENT.  AND  EXEBCI8E 
OF  JUBISDIOnON  IN  OENEBAX.. 

Appearance,  see  Appearance,  {  19. 

i  18.  The  courts  of  Illinois  have  no  authority 
by  partition  proceedings  to  transfer  title  to  real 
estate  in  Nebraska.— Reams  v.  Sinclair  (Neb.) 
5«2. 

{  30.  The  striking  of  defendant's  answer  to 
the  merits  does  not  oust  the  court  of  jurisdic- 
tion over  him. — Newell  r.   Newell  (Neb.)   743. 

n.  ESTABUSHMENT,    OBOANIZA. 

TlON,  AND  PBOCEDUBE   IN 

OENEBAIk 

(A>  Creation  and  Conatltntlon,  and  Conrt 
OWoers. 

Judges,  see  Judges. 

(D)  Terms,  Vacations,  Place  and  Time  •( 

Holding  Conrt,  Conrtbonsea,   and 

AceommodationB. 

i  66.  A  judge  held  to  have  acted  within  his 
discretion  in  adjourning  a  term  of  court  with- 
out trying  a  certain  case. — Stockwell  v.  Craw- 
ford (N.  D.)  225. 

(D)    Rnlca      of      Decision,      Adlndienttono, 
Opinions,  and  Reeorda, 

Decision  of  appellate  court  as  law  of  the  case 

in  lower  court,  see  Appeal  and  Error,  I  1195. 
Former  decision  of  appellate  court  as  law  of 

the  case  on  subsequeat  apjieal,  see  Appeal  and 

Error,  {  1097. 
Mandamus  to  compel  correction  of  record,  see 

Mandamus,  i  4. 

I  80.  In  a  divorce  action,  what  is  a  fiiir 
division  of  property  depends  largely  npon  the 
facts  in  each  case,  and  former  precedents  are 
valuable  guides  only  when  they  rest  on  fact* 
substantially  similar  to  those  under  consideia- 
tion.— Minahan  v.  Minaban   (Wis.)  47a 
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m.  OOVBTS   OF   OENEBAX   OBZO- 
INAI.  JITBISDIOnON. 

(B)  Coarta  of  Parttevlar  States. 
I  168.  The  saperior  court  of  D.  coantr,  nn- 
iler  Laws  1898,  c.  38,  u  amended  by  Law* 
1901,  c.  88,  Md  to  have  jnrisdiction  of  a  salt 
to  establish  title  under  certain  tax  deeds,  though 
the  record  did  not  show  the  value  of  the  prop- 
erty.—Gard  T.   Butterfield  (Wis.)   100. 

TV.  OOURTB   OF  UMTTED   OB  XKTM- 
BIOB  XmUSDICTION. 

I  185.  Where  an  appeal  is  talcen  to  the  dis- 
trict court  from  the  county  court,  the  case  is  to 
be  tried  de  noTO.— In  re  Normand's  Estate  (Keb.) 
571. 

f  186.  On  appeal  to  the  district  court  from 
-a  county  court,  plaintiff  may  reply  to  an  answer 
allefduK  new  matter,  and  the  court  may  require 
issues  to  be  made  up  as  in  original  actions  in 
that  court.— In  re  Normand's  Estate  (Neb.)  571. 

'V.  COUBTS  OF  FBOBATE  JVBISDIO- 
TION. 

I  202.  Where  an  appeal  is  talcen  to  the  dis- 
trict court  in  probate  proceedings,  the  case  is 
to  be  tried  de  novo.— In  le  Normand's  Ebtate 
(Neb.)  671. 

I  202.  Irregularities  held  not  to  defeat  juris- 
diction in  probate  proceedings. — Van  Camp  v. 
"Weber  (S.  D.)  591. 

I  202.  Probate  proceedings  cannot  be  col- 
laterally attacked  in  an  action  to  determine 
claims  adverse  to  a  claim  of  title  based  tbere- 
«n.— Van  Camp  v.  Weber  (8.  D.)  501. 

'VI.  COUBTS   OF   APPEIXATE  JVSOM- 
DIOTION. 

Decisions  reviewable,  see  Appeal  and  Error,  fS 
71-123. 

<A)   Grounds    of    JartadictloB    In    General. 

§  COG.  Under  Const,  art.  6,  f  2,  the  Supreme 
Court  has  jurisdiction  of  all  civil  cases  in  which 
the  state  is  a  party.— State  v.  Chicago.  B.  & 
Q.  R.  Co.  (Neb.)  295;  Same  v.  Union  Pac.  R. 
Co.  (Neb.)  300. 

f  206.  Any  civil  action  which  may  be  brought 
in  the  name  of  the  state  is  within  the  original 
jurisdiction  of  the  Supreme  Court.— State  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.)  295;  Same  v. 
Union  Pac.  R.  Co.  (Neb.)  300. 

(B)   Conrts  of  Fartlcolar  States. 

i  239.  Under  the  statute  in  force  February. 
1907  (Rev.  Codes  1905,  (  8292),  party  appeal- 
ing from  the  county  to  the  district  court  could 
appeal  for  trial  de  novo  or  on  questions  of  law 
alone.— Jenson  v.  Frazer  (N.  D.)  832. 

{  239.  Sess.  Laws  1907,  c.  68,  requiring  ap- 
peals from  the  county  court  to  be  talcen  to  the 
Supreme  Court,  did  not  oust  the  district  court 
of  jurisdiction  acquired  by  appeals  previously 
taken.— Jenson  v.  Frazer  (N.  D.)  832. 

"Vm.  OOJfOUBBElTT  AMU  OONFLIOT. 

IKG  JUBISDICTIOM,  AlTD 

COMITT. 


<A)  Coarts  of  8a 


ne  State,  and  Transfer  of 
Canses. 


Removal  of  action  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

i  486.  A  railway  company  suable  in  the  su- 
perior court  of  a  city  held  entitled  to  a  change 
of  venue  as  a  nonresident,  under  Code  Supp. 
1907,  i  261.— Wiar  v.  Wabash  R.  Co.  (Iowa) 
794. 

COVENANT,  ACTIOM  OF. 

Covenants  on  which  the  action  may  be  main- 
tained, see  Covenants. 


COVENANTS. 

In  lease,  breadi  as  termination  of  tenancy,  see 
Landlord  and  Tenant,  H  103-112. 

m.  PXiBFOBMANCE  OB  BBEAOK. 

In  leases,  see  Landlord  and  Tenant,  SS  103-112. 

i  96.  That  a  drainage  ditch  had  been  ordered 
by  the  supervisors  to  be  excavated  through  land 
held  not  a  breach  of  a  covenant  against  incum- 
brances in  a  deed  thereafter  given. — Stnbr  v. 
BuUerBeld  (Iowa)  897. 

XT.  ACTIONS  FOB  BBEAOH. 

I  127.  Measure  of  damages  for  breach  of  cov- 
enant against  incumbrances  by  lease  held  the 
value  of  the  use  of  the  land  for  the  term. — 
Malsbary  v.  Jacobus  (Neb.)  424. 

i  127.  Grantee  in  a  deed  held  entitled  to 
waive  his  damages  for  failure  to  deliver  crops 
in  the  bands  of  a  tenant,  and  sue  his  grantor 
on  the  covenant  against  incumbrances.— Mals- 
bary V.  Jacobus  (Neb.)  424. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  H  321-402. 

CREDIT. 

In  accounting  between  partners,  see  Partner- 
ship, i  33S. 

CREDITORS. 

See  Assignments  for  BeneOt  of  Creditors ;  At- 
tachment; Bankruptcy;  Compromise  and  Set- 
tlement; Execution;  Fraudulent  Conveyances; 
Garnishment ;  Homestead ;  Novation ;  Pay- 
ment. 

Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest. 

Of  decedent,  see  Executors  and  Administrators, 


H  213-2ra. 
Of  ( 


testator,  see  Wills,  {  840. 
Subrogation  to  rights  of  creditor,  see  Subroga- 
tion. 

CREDITORS'  SUIT, 

Remedies  in  cases  of  fraudulent  transfers,  see 
Fraudulent  Conveyances,  §  312. 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Competency  and  challenge  to  jurors,  see  JaiT, 
SI  97-139. 

Contracts  for  suppression  or  dismissal  of  crim- 
inal prosecutions,  see  Contracts,  |  128. 

Costs  in  criminal  prosecntions,  see  Costs,  S  811.. 

Cross-examination  of  accused,  see  Witnesses,  f 
277. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Right  to  trial  by  jury,  see  Jury,  f  29. 

SuDJects  and  titles  of  acts  relating  to  crimes 
and  criminal  prosecutions  and  punishments, 
see    Statutes,   |   118. 

Words  imputing  crime  as  constituting  libel  or 
slander,  see  Libel  and  Slander,  S  7. 
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Offentet  hy  parHeuiar  cltutei  of  perioiu. 
Attorneys,  as  gronnd  for  disbarment,  Bee  Attor- 
ney and  Client,  {  39. 

Particular  o1fen»e».        ' 

See  Adultery;  Bigamy;  Bui]glary;  Contempt; 
Homicide;  Darceny;  Nuisance,  §§  60-62; 
Rape,  §  2;  Threats. 

Bastardy,  see   Bastards,   f§   33-7a 

Violations  of  license  laws  in  general,  see  Li- 
censes, i  42. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors. §§  147,  M7-242. 

Violations  of  municipal  regulations,  see  Munici- 
pal Corporations,  {  642. 

IT.  JUBXSDIOTION. 

f  90.  Under  Rev.  Laws  1905,  %  4763.  held, 
that  a  justice  of  the  peace  has  jurisdiction  of 
the  offense  of  keeping  an  unlicensed  drinking 
place,  denounced  by  section  1550,  in  view  of 
Const  art  6,  |  8.— State  v.  Hanson  (Minn.)  79. 

S  94.  Under  Laws  1899,  c.  218,  %  5,  the  dis- 
trict court  of  Milwaulcee  county  had  exclusive 
Jurisdiction  to  try  accused  for  criminal  libel 
[St  1898,  I  4569]  conmiitted  in  that  county. 
—State  V.  tMsttict  Court  of  Milwaukee  Coun- 
ty (Wis.)  68. 

Vm.  PBEUBtXNART  OOMPI.AnrT,  AF- 
FTDAVIT,  WARRANT,  EXAMI- 
NATION. OOMBCITMENT,  AND 
SUMBXART   TBIAI.. 

Review  on  prohibition  of  order  denying  pre- 
liminary examination,  see  Prohibition,  {  3. 

XX.  ARRAIGNMENT  AND  PI.EAS,  AND 

NOIXE  PROSEQUI  OR  DI80ON- 

TINUANOE. 

S  262.  The  filing  of  an  affidavit  denying  guilt 
and  a  certain  statement  of  accused's  counsel 
in  a  felony  case  held  to  justify  entry  of  a  plea 
of  not  guilty  nunc  pro  tunc,  regardless  of  Comp. 
Laws  1807,  %  11,908.— People  v.  Weeks  (Mich.) 
697. 

g  262.  Certain  conduct  Md  a  waiver  of  an 
arraignment  and  plea  in  a  felony  case. — People 
▼.  Weeks  (Mich.)  697. 

X.  EVIDENCE. 

Competency  of  witnesses  in  general,  see  Wit- 
nesses, H  52-222. 
Credibility,    impeachment,    oontradiction,    and 

corroboration  of  witnesses,  see  Witnesses,  SI 

321-402. 
Cross-examination  of  witnesses,  see  Witnesses, 

H  268-277. 
Examination  of  witnesses,   see   Witnesses,   {§ 

236-277. 
Privileged    communications    between    husband 

and  wife,  see  Witnesses,  g  188. 
Right  to  use  depositions  taken  by  accused,  tee 

Depositions,  |  101. 

In  particular  criminal  proteottiont. 

See  Adultery,  {  14 ;  Burglary,  If  36-11 ;  Homi- 
cide, %l  166-253;  Larceny,  U  56-62;  Rape, 
H  40-54. 

Bastardy  proceedings,  see  Bastards,  {  54. 

Contempt  proceedings,  see  Contempt,  g  60. 

For  carrying  on  business  without  license,  see 
Licenses,  {  42. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, g{  227-236. 

(B)  Facta  la  laave  and  Relevant  to  laaaea, 
and  Res  Geatce. 

g  368.  In  a  prosecution  for  manslaughter  re- 
sulting in  the  death  of  deceased  in  an  automo- 
bile collision,  evidence  of  the  statement  of  a 
friend  of  deceased  as  to  the  conduct  of  the  driv- 
er of  that  car  after  the  collision  heU  immateri- 
al.—Shultz  V.  State  (Neb.)  972. 


(O)  Otker  OCeaaea,  and  Chavaeter  of  Ac- 
eased. 

g  372.  Evidence  of  subsequent  adulteries  keli 
admissible  in  a  prosecution  for  adultery. — State 
V.  Lieek  (Iowa)  1062. 

(D)  Materlalitr  and  Competemer  la  Oea- 
eral. 

g  382.  The  defense  ia  not  entitled  to  prove 
the  state's  failure  to  call  witnesses  summoned. 
—People  V.  Burkhart  (Mich.)  597. 

g  395.  Under  Act  No.  107,  Pub.  Acta  1909. 
testimony  as  to  where  an  ofBcer  found  liquor, 
implements,  and  furniture,  etc.,  is  admissible, 
and  it  is  immaterial  whether  the  seicure  pro- 
ceedings were  regular  or  not. — People  v.  Al- 
dorfer  (Mich.)  351. 

g  306.  If  part  of  a  letter  containing  threats 
made  by  deceased  against  the  accused  ia  admit- 
ted, it  must  all  be  admitted. — ^People  v.  Bark- 
hart  (Mich.)  697. 

(B)  Beat   and   Seeoadarr  and   Demonatra- 
tive  Bvldenee. 

g  402.  Contents  of  letters  are  inadmissible 
without  proper  foundation  for  secondary  evi- 
dence.— People  V.  Bowen  (Mich.)  706. 

(P)  Admlmlona,   Deelaratioaa,  aad  Hear- 
say. 

Complaints  and  declarations  of  female  in  prose- 
cution for  rape,  see  Rape,  g  48. 

g  406.  A  certain  statement  of  accnaed  hdd 
admissible  to  contradict  subsequent  statements 
by  him.— Johnson  v.  State  (Neb.)  282. 

g  408.  In  a  prosecution  for  carrying  on  a 
transient  mercantile  business  in  violation  of  a 
town  ordinance,  certain  testimony  constituting 
admissions  in  the  form  of  a  compromise  held 
erroneously  excluded.— Town  of  Scranton  v. 
Henson  (Iowa)  1079. 

g  421.  A  memorandnm  purporting  to  state 
names,  age,  and  sex  of  prosecuting  witness' 
family  heul  incompetent  in  prosecution  for  stat- 
utory rape  of  female  under  18. — State  v.  De- 
Marias  (S.  D.)  782. 

(O)  Aets  aad  Declarations  of  Conspirators 
aad  Codefendants. 

g  422.  Acts  of  others  associated  with  accused 
in  the  commission  of  a  crime  in  the  furtherance 
of  a  common  design  held  admissible  in  evidence. 
-Joyce  V.  State  (Neb.)  291. 

I  427.  Proof  of  conspiracy  need  not  be  first 
made  to  admit  evidence  of  acts  of  one  associat- 
ed with  accused  in  common  design.— Joyce  v. 
State  (Neb.)  291. 

(R)  Dooamentarr  Bvldenee  and  Bxelaalon 
of   Parol    Bvidence   Tlierebr. 

g  442.  An  objection  that  bank  draft  intro- 
duced in  evidence  was  not  snfBciently  identified 
held  properly  overruled.- Morrison  t.  State- 
(Neb.)  293. 

(I)  Opinion  Bvldeaee. 

I  460.  Testimony*  of  a  nonexpert  witness  as 
to  the  presence  of  blood  stains  on  accused's 
clothes  held  admissible.— Johnson  v.  State  (Neb.) 
282. 

I  479.  Under  Sanborn's  St.  Supp.  1906.  | 
1436,  Laws  1903,  c.  426,  g  8,  physicUns  qpalify- 
ing  as  experts  under  the  common-law  nUe  may 
testify  as  such,  though  their  licenses  are  not 
recorded,  as  required  by  Sanborn's  St  Snpp. 
1906,  g  1435e,  Laws  1906,  c  426,  i  6.— Smits 
V.  State  (Wis.)  525. 

I  480.  Testimony  of  a  physician  called  as  an 
expert  that  be  was  "duly  licensed,"  aad  was 
a  practicing  physician,  held  to  mean  prima  &cie 
that  he  had  recorded  hia  license  with  the  coun- 
ty clerk,   as  required  by  Sanborn's  St  Snpp. 
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1906.  I  1435e.  Laws  10(03,  e.  426k  I  5.— Smits 
V.  State  (Wig.)  525. 

f  480.  Testimony  that  a  physician  was  an 
active  practitioner  and  bad  practiced  for  a 
namber  of  years  held  to  imply  that  his  testi- 
mony in  a  rape  case  was  based  on  his  practical 
experience  in  sach  case*.— Smits  v.  State  (Wis.) 
525. 

i  484.  Qaestiona  to  medical  expert  based  in 
part  on  hia  understanding  of  what  another  ex- 
pert haa  testified,  are  properly  excladed.— Peo- 
ple T.  Bowen  (Mich.)  700. 

i  480.  A  qaestion  to  a  medical  expert  held 
objectionable  as  not  warranted  by  tue  testi- 
mony.—People  T.  Bowen  (Mich.)  700. 

(J)  Teatiatonr  of  Aeoomplteea  anA  Code- 
fendanta. 

Corroboration  of  testimony  of  female  in  piose- 
cntion  for  rape,  aee  Rape,  i  54. 

(K)  'Wetvkt  and  SaflleleneT. 

Credibility,  impeachment,  corroboration,  and 
contradiction  of  witnessea,  see  Witnesses,  l| 
821-^02.  ^^ 

In  particular  criminal  protecutiont. 
See  Adultery,  {  14 ;  Burglary,  §  41 ;   Homicide, 

it  237-253;  Larceny,  U  55-62;  Rape,  |  64. 
Violations  of  liquor  law*,  see  Intoxicating  L4q- 

nois,  {  236. 

I  663.  TestimoDy  of  one  witness  to  a  burglary 
may  snstaia  conviction,  though  accn8(>d  denies 
the  otFense.— ^hulta  v.  State  (Neb.)  105. 

f  564.  Where  there  is  no  direct  evidence  of 
venue,  the  facts  relied  on  mnst  establish  it 
beyond  a  reasonable  doubt.— Union  Fac  R.  Co. 
V.  Stote  (Neb.)  277. 

Zn.   TBIAXb 

Competency   of   and   challenge   to   Jurors,    aee 

Jury,  !§  97-139. 
Right  to  trial  by  Jury,  see  Jury,  {  29.  ■ 

In  particular  criminal  protecutiont. 
See   Adultery,    {  15;     Homicide,    it   268-307; 

Rape,  §  69. 
Bastardy  proceedings,  see  Bastards,  $  71. 
Prosecution  of  bastardy  proceedings  by  private 

counsel,  see  Bastards,  {  33. 

(O  ReoeptloB  of  Bvldenee. 

Examinntion  of  witnesses,  see  Witnesses,  tt 
236-277. 

t  662.  Accused  may  waive  bia  constitutional 
right  to  meet  witnesses  face  to  face.— Smith  v. 
State  (Wis.)  461. 

t  662.  Filing  a  deposition  held  to  be  a  waiv- 
er by  accused  of  his  right  to. meet  witnesses 
face  to  face.— Smith  v.  State  (Wis.)  461. 

t  674.  The  trial  court  should  protect  the 
public  against  possible  injustice  resulting  from 
persistent  efforts  of  defendant's  counsel  to  place 
incompetent  evidence  before  the  jury  on  the 
examination  of  witnesses. — People  v.  Bowen 
(Mich.)  706. 

(B)  Arvantenta    SKd    Oondvet   of    Conaael. 

f  699.  It  is  within  the  discretion  of  the  trial 
court  to  determine  whether  in  the  state's  clos- 
ing argument  there  was  any  presentation  of 
points  not  referred  to  in  the  state'a  opening 
argument,  or  that  of  the  defense,  so  as  to  re- 

3 aire  a  reply  by  the  defense. — State  v.  Leek 
[owa)  1062. 

t  723.  Certain  argument  of  a  county  attor- 
ney held  improper  in  an  adultery  case. — State  v. 
Leek  (Iowa)  1062. 

t  780.  Where  the  county  attorney  was  iire- 
vented  on  the  defendant's  objection  from  going 


into  the  matters  not  pertinent  to  the  case,  his 
attempt  was  harmless.— State  v.  Leek  (Iowa) 
1062. 

(F)  Provlnoe  of  Covrt  and  Jnrr  in  Oea- 

eral. 

In  prosecution  for  homicide,  see  Homicide,  i 

t  742.  It  is  the  jury's  province  to  determine 
whether  a  disreputable  witness,  such  as  a  pros- 
titute, testified  truthfully.- SUte  v.  Ranken 
(Iowa)  732. 

t  742.  The  jury  held  not  bound  to  believe  or 
diabelieve  the  entire  testimony  of  any  witness. — 
State  V.  Brandner  (N.  D.)  941. 

(G)  NeeesattT,    Ile«aialtea,   and    Snflloleney 

of  iMtraetiona. 

In  particular  criminal  protecutiont. 
See  Homicide,  tt  285-307;  Rape,  t  69. 
Bastardy  proceedings,  see  Bastards,  t  71. 

t  775.  In  a  jirosecution  for  burglary,  an  in- 
stmction  on  alibi  held  properly  refused. — Schults 
V.  State  (Neb.)  105. 

S  786.  A  charge  held  not  obiectionable  as 
placing  the  defendant's  credibility  upon  one 
fact  alone.— People  v.  Burkhart  (Mich.)  697. 

t  786.  A  charge  on  the  effect  of  testimony 
of  aconsed  held  not  erroneous. — Johnson  v. 
State  (Neb.)  282. 

t  814.  An  instruction,  not  supported  by  the 
evidence,  held  properly  withheld.- State  v.  Leek 
(Iowa)  1062. 

t  814.  A  request  to  charge  unsupported  by 
the  evidence  may  be  properly  refused.- Scbnltc 
V.  State  (Neb.)  972. 

(H)  Reaaeats    for    laatmotiona. 

t  824.  Omission  in  a  murder  trial  to  instruct 
on  accused's  good  character  held  not  reversible 
error. — State  v.  Brandenberger  (Iowa)  1065. 

t  823.  Rule  as  to  court's  duty  in  submitting 
instructions  determined. — State  v.  Branden- 
berger (Iowa)  1063. 

t  829.  Requested  charges  held  properly  refus- 
ed, as  covered  by  the  general  diarge. — People 
V.  Burkhart  (Mich.)  697. 

t  829. .  Where  the  court  properly  charges  on 
a  matter  of  defense,  it  need  not  repeat  the  in- 
struction in  another  form  at  accused's  request. 
—Johnson  v.  State  (Neb.)  282. 

f  829.  It  is  not  error  to  refuse  requests  to 
charge  which  have  been  substantially  given. — 
Schuita  V.  State  (Neb.)  972. 

xm.  KOTioirs  for  itew  tbiaIi 

AND   Iir  ABRXST. 

t  939.  On  motion  for  new  trial,  evidence  held 
not  to  show  want  of  diligence  in  failing  to 
produce  the  newly  discovered  evidence  at  the 
trial.— State  v.  De  Marias  (S.  D.)  782. 

{  941.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  which  is  merely  cu- 
mulative.— State  v.  Brandner  (N.  D.)  041. 

t  941.  Cumulative  evidence  defined. — State 
▼.  De  Marias  (S.  D.)  782. 

t  941.  In  a  prosecution  for  statutory  rape, 
newly  discovered  evidence  set  forth  in  affida- 
vits for  new  trial  held  not  cumulative. — State 
V.  De  Marias  (S.  D.)  782. 

f  045.  Newly  discovered  evidence  as  to  the 
age  of  prosecutrix  for  statutory  rape  held  to 
require  a  new  trial.— State  v.  De  Marias  (S.  D.) 
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ZV.  APPEAL  AND  ERROH,  AND 
OERTIOBABI. 

Violationa  of  muaicipal  ordinances,  see  Munici- 
pal Corporations,  |  642. 

<B)  Preaentstlon  and  Resemition  tn  IiOfr- 
•r  Gcart  of  Oroniida  of  Revleir. 

i  1035.  The  absence  of  the  accused  during  a 
colloqnjr  between  the  judge  and  the  jury  held 
not  ground  for  reverBal.— People  t.  Burkhart 
(Mich.)  507. 

I  1036.  Depositions  taken  on  behalf  of  ac- 
cused to  be  used  against  him  will  not  be  re- 
viewed, where  the  objection  to  such  use  was 
not  insisted  on.  and  no  exception  was  taken  to 
the  ruling  of  the  court— Smith  v.  State  (Wis.) 
461. 

{  1038.    Ordinarily  a  conviction  will  not  be 

reversed  for  failure  to  give  instructions  not 
asked,  unless  deprivation  of  a  fair  trial  ap- 
pears.—State  V.  Brandenberger  (Iowa)  1065. 

<C0  Proeeedlnvs    tor    Transfer    of    Caase, 
and  Bffect  Thereof. 

{  1077.  Denial  of  application  for  a  tran- 
script of  evidence  at  the  expense  of  the  county 
for  a  criminal  appeal  held  an  abuse  of  discre- 
tion.—State  V.  Harris  (Iowa)  1082. 

(  1077.  Denial  of  application  for  a  transcript 
of  evidence  at  the  expense  of  the  county  for  a 
criminal  appeal  held  not  warranted  on  the 
ground  that  defendant  was  able  to  pay  for  the 
transcript  himself.— State  v.  Harris  (Iowa) 
1082. 

{  1077.  It  is  not  necessary  that  there  bo  a 
showing  of  merits  on  an  application  of  defend- 
ant for  a  transcript  of  the  evidence  at  the  ex- 
pense of  the  county  for  use  on  appeal. — State  v. 
Harris  (Iowa)  1062. 

(D)  Reeord  and  Proceedinca  Not  In  Rec- 
ord. 

{  1093.  Matters  stricken  from  the  bill  of  ex- 
ceptions held  not  reviewable  because  the  court 
inserted  in  his  certificate  to  the  bill  a  stipulation 
that  it  was  to  be  reviewed. — State  v.  Rash  (S. 
D.)  91. 

{  1114,  Where  the  record  in  a  criminal  case 
fails  to  affirmatively  show  that  it  contains  all 
of  the  proceedings  affecting  an  alleged  error,  the 
appellate  court  will  not  review  the  point. — State 
V.  Rash  (S.  D.)  91. 

§  1119.  _  Improper  argument  by  prosecuting 
attorney  in  a  criminal  case  during  the  absence 
of  the  judge  held  not  reviewable  under  a  bill  of 
exceptions  not  showing  facts. — State  ▼.  Rash 
(8.  D.)  91. 

i  1119.  In  view  of  the  coalition  of  the  rec- 
ord on  appeal  in  a  statutory  rape  case,  held, 
that  no  prejudicial  error  was  shown  in  the  open- 
ing statement  of  the  district  attorney  as  to  pros- 
ecutrix' complaint  shortly  after  the  alleged  rape. 
— Smits  V.  State  (Wis.)  525. 

(G)  Review. 

f  1141.  The  harden  of  presenting  a  record 
clearly  showing  error  rests  on  appellant — State 
V.  Rash  (S.  D.J  91. 

{  1141.  Error  must  be  affirmatively  shown 
by  the  record. — Smits  v.  State  (Wis.)  525. 

i  1144.  Where  no  showing  Is  made  to  the 
contrary,  it  will  be  presumed  that  an  appeal 
from  a  conviction  is  taken  in  good  faltn.— 
State  V.  Harris  (Iowa)  1082. 

f  1144.  Where  no  application  is  made  to  the 
appellate  court  under  Code  Civ.  Proc.  §  208,  to 
review  the  action  of  the  trial  court  in  striking 
matter  out  of  the  bill  of  exceptions,  the  pre- 
sumption is  that  the  court's  action  was  proper. 
—State  V.  Rash  (S.  D.)  91. 


I  1147.  The  discretion  of  the  trial  court  in 
matters  of  applications  for  a  transcript  of  evi- 
dence at  the  expense  of  the  county  for  the  use 
of  defendants  on  appeal  will  not  be  reversed 
unless  for  abuse  of  discretion  or  for  an  illegal 
exercise  of  discretion  not  based  on  the  law  and 
facts  presented.— State  ▼.  Harris  (Iowa)  1082. 

S  1147.  The  puniBhm;nt  imposed  on  accused 
hM  unaffected  by  the  construction  which  the 
court  placed  on  a  statute.— People  ▼.  Sbarrar 
(Mich.)  693. 

{  1153.  Whether  evidence  introduced  to  show 
guilty  intent  tends  to  prove  such  intent  hfld  to 
be  largely  a  matter  of  judgment  and  the  actioa 
of  the  trial  court  will  not  be  disturbed,  in  the 
absence  of  manifest  error.- Smith  v.  State 
(Wis.)  461. 

I  1159.  A  conviction  will  not  be  set  aside, 
though  the  court  may  entertain  doubt  as  to  the 
correctness  of  the  verdict. — Burnett  v.  State 
(Neb.)  263. 

I  1159.  Where  the  record  shows  competent 
evidence  to  sustain  every  material  charge  in  the 
information,  it  cannot  be  said  that  the  evidence 
is  insufficient  to  sustain  the  verdict — Johnson 
V.  State  (Neb.)  282. 

I  1159.  The  rule  as  to  the  conclusiveness  of 
the  verdict  held  to  apply  to  criminal  cases.— 
Smith  V.  SUte  (Wis.)  461. 

i  1163.  Where  photographs  are  offered  in  evi- 
dence and  excluded,  no  prejudice  against  de- 
fendant is  shown.- Morrison  v.  State  (Neb.)  293. 

i  1166^.  Remarks  of  the  court  in  ruling  on 
defendants  objections  to  testimony  held  not 
prejudicial,- People   v.   Burkhart   (Mich.)   W7. 

{  1168.  In  a  prosecution  for  violating  the  liq- 
uor law.  a  certain  question  and  reman  to  the 
court  held  not  prejudidal  error.- People  v.  Al- 
dorfer  (Mich.)  351. 

i  1168.  Refusal  of  a  motion  to  compel  an  elec- 
tion among  various  acts  of  intercourse  in  a  stat- 
I'tory  rape  case  held  harmless  error.— State  v. 
Rash  (S.  D.)  91. 

{  1169.  Error  in  admitting  evidence  in  a  stat- 
utory raoe  case  held  not  to  have  been  materially 
prejudicial  to  accused.— Smits  v.  State  (Wis.) 
52a. 

{  1171.  Improper  argument  of  county  at- 
torney, not  shown  to  have  affected  the  jury  and 
not  made  a  ground  for  new  trial,  is  not  gronnd 
for  reversal.- State  v.  Leek  (Iowa)  1062. 

f  1171.  Misconduct  by  a  connty  attorney 
does  not  constitute  reversible  error,  unless 
harmful.— State  v.  Leek  (Iowa)  1062. 

I  1171.  Remarks  of  the  prosecuting  attorney 
on  a  ruling  excluding  testimonv  held  not  prej- 
udicial.—People  T.  Burkhart  (Mich.)  .597. 

i  1172.  A  charge  on  reasonable  doubt  h«U 
not  erroneous.— Johnson  v.  State  (Neb.)  2^ 

(H)  Determination      and      Disposition      of 
Caase. 

{  1186.  Under  St  1898,  I  2829.  an  appellate 
court  in  criminal  cases  will  not  disturb  the 
judgment  on  technical  grounds. — Smith  v.  State 
(Wis.)  461. 

xvn.  pmnsHMEMT   ahd   pbevew- 

TlOir   OP  CBXME. 

In  prosecution  for  larceny,  see  Larceny,  |  88. 

CROPS. 

Right  of  grantee  to,  see  Vendor  and  Purchaser, 
{  194. 

CROSS-BILL 

In  suit  for  divorce,  see  Divorce,  (  lOL 
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CROSS-DEMANDS. 

See  Set-Off  and  CoanteTclaim. 


CROSS-EXAMINATION. 

Of  witneRses  in  general,  see  Witnesses,  U  268- 
217,  330. 

CROSSINGS. 

Bailroad  crossings,  accidents  at,  see  Railroads, 
{{  313-351. 

CRUELTY. 

Ground  for  divorce,  see  Divorce,  %i  27,  130. 

CUMULATIVE  EVIDENCE. 

Newly  discovered  cumulative  evidence  as  ground 
ior  new  trial,  see  Criminal  Law,  §  941. 

CUMULATIVE  REMEDIES. 

See  ESection  of  Remedies. 

CURATORS. 

See  Guardian  and  Ward. 

For  insane  persons,  see  Insane  Persons,  |  /K). 
Ad  litem,  in  action  by  or  against  insane  persons, 
see  Insane  Persons,  {  94. 
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B«au«ea 


CURTESY. 


See  Dower. 


CUSTODY. 

livorce  of  parei 

CUSTOMS  AND  USAGES. 


Of  children  on  divorce  of  parents,  see  Divorce, 
§303. 


§  18.  In  negligence  cases,  wtiere  evidence  of 
custom  is  admissible,  it  is  not  necessary  to 
plead  such  custom.— Elmer  v.  Mutaal  S.  S.  Co. 
(Minn.)  1104. 

CYCLONE  INSURANCE. 

See  Insurance,  |  65S. 

DAMAGES. 

Compensation  for  property  talcen  for  public 
use,  see  Eminent  Domain,  §  145.  . 

Damage!  for  particular  injuriel. 

.See  Assault  and  Batteij.  f  40;  Fraud,  {  59; 
Libel  and  Slander,  §  121 ;  Malicious  Proaeca- 
tion,  g  68. 

Alienation  of  affections  of  husband  or  wife,  see 
Husband  and  Wife.  §  SlU. 

Breach  of  contract  for  purchase  of  land,  see 
Vendor  and  Purchaser,  S  330. 

Breach  of  contract  of  sale,  see  Sales,  §§  384, 
418. 

Breach  of  covenant,  see  Covenants,  g  127. 

Breach  of  warranty  of  goods  sold,  see  Sales,  § 
442. 

Injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telepliones,  §§ 
67-71. 

Injuries  from  negligence  or  malpractice  by  phy- 
sician or  surgeon,  see  Physicians  and  Sur- 
geons, g  18. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corpoiations,  g  706. 

Injuries  to  animal  by  another  animal,  see  Ani- 
•  mals.  g  8.">. 

Trespass,  see  Trespass,  g  52. 


Recovery  in  partievlar  oeHona  or  proeeedingt. 

See  Trespass,  g  52. 

For  injunction,  see  Injunction,  {  197. 

m.  oROtnrDS  Ain>  subjects  of 

COMPENSATOBT  DAMAGES. 

(A)  Direct     or     Remote,     ContlBKent,     or 
Prospective    Conaeqneneea  or  Loases. 

§  22.  General  rule  as  to  measure  of  damag- 
es for  breach  of  contract  stated. — Diels  v.  Ken- 
nedy (Neb.)  740. 

I  40.  Rule  as  to  recovery  of  damages  for 
gains  prevented  by  breach  of  contract  stated.— 
Diels  V.  Kennedy  (Neb.)  740. 

g  55.  Measure  of  damages  in  trespass  to  per- 
sonalty stated.— Henderson  v.  Weidman  (Neb.) 
579. 

(B)  AwrsT»ttOB.   MltlKAtlon,  and  Redne- 

tlon  of  Iioaa. 

For  alienation  of  affections,  see  Husband  and 
Wife,  I  334. 

(C)  iBtereat,  Coata,  and  Bxpeaaes  of  Utl- 

■ratlon. 

g  69.  In  an  action  for  a  personal  injury,  it 
is  error  for  the  trial  court  to  tell  the  jury  to 
allow  interest  as  such  on  the  damages  awarded. 
— .Tacobson  v.  United  States  Gypsum  Co.  (Iowa) 
122. 

5  71.  Attorney's  fees  to  the  successful  party 
should  not  be  allowed  in  an  increased  amount, 
though  several  attorneys  were  employed. — Mas- 
sena  Savings  Bank  v.  Garside  (Iowa)  918. 


IV. 


LIQUIDATED   DAMAGES   AlfD 
PEHAI.TIES. 


S  76.  A  sum  of  money  to  be  paid  for  nonper- 
formance of  an  agreement  held  a  penalty  cover- 
ing the  damaees  which  the  opposite  party  may 
sustain.— Haffke  v.  Coffin  (Neb.)  1045. 

VI.  MEASUBE  OF  DAMAGES. 

Compensation  for  appropriation  under  power  of 
eminent  domain,  see  Eminent  Domain,  {  145. 

For  particular  injuriet. 
See  Fraud,  g  59. 
Breach  of  contract  for  purchase  of  land,   see 

Vendor  and  Pnrehaser,  g  330. 
Breach  of  contract  of  sale,  see  Sales,  §g  384, 

418. 
Breach  of  warranty  of  goods  sold,  see  Sales,  g 

442. 
Trespass,  see  Trespass,  g  52. 

(C)  Breacli  of  Contract. 

g  120.  Measure  of  damages  stated  for  breach 
of  a  contract.— Doolittle  v.  Callender  (Neb.) 
436. 

I  124.  On  the  question  of  damages  for  de- 
fendant's termination  of  a  contract  for  the  do- 
ing of  work  by  plaintiffs,  held,  they  are  not 
bound  by  what  it  cost  defendant  to  complete 
the  work.— Brucker  w.  Manistee  &  G.  R.  R.  Co. 
(Mich.)  822. 

g  124.  Plaintiffs  damages  for  defendant's 
termination  of  their  contract  to  grade  a  rail- 
road held  to  be  measured  by  the  route  as  built; 
the  contract  allowing  change  in  route,  though 
the  change  was  after  such  termination. — 
Bnicker  v.  Manistee  &  G.  R.  R.  Co.  (Mich.) 
822. 

VH.  INADEQUATE    AITO    EXCESSIVE 
DAMAGES. 

For  assault  and  battery,  see  Assault  and  Bat- 
tery, g  40. 
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For  In^uriea  from  negligence  or  default  in  traiia> 

mission  or  delivery  of  telegrapli  or  telephone 
message,  see  Telegraphs  and  Telephones,  §  71. 

Ground  for  new  trial,  see  New  Trial,  {  75. 

Ground  for  reversal  of  judgment,  see  Appeal 
and  Error,  {  1171. 

I  130.  A  recovery  of  $3,000  in  a  personal  in- 
juiT  ease  held  not  excessive.— Ward  v.  Meeds 
(Minn.)  2 ;   Tereau  v.  Same  (Minn.)  3. 

f  130.  A  recovery  of  $0,500  in  a  personal  in- 
jury case  held  so  excessive  as  to  require  a  re- 
versal.— Landro  v.  Great  Northern  Ry.  Co. 
(Minn.)  553. 

§'  130.    A  verdict  for  $3355  for  personal  in- 

i'uries  held  not  excessive.— Walker  v.  Duluth  St 
ty.  Co.  (Minn.)  1026. 

f  132.  Award  of  $6^075  for  personal  inju- 
ries, approved  by  trial  judge,  held  not  to  l>e  In- 
terfered with  on  appeaL — Schmolt  v.  H.  W. 
Wright  Lumber  Co.  (Wis.)  499. 

{  132.  A  recovery  of  $4,500  held  excessive. 
— Willette  V.  Rhinelander  Paper  Co.  (Wis.) 
853. 

Vm.  PLEADING.  EVIPElfOE,  AND' 
ASSESSMENT. 

(A)  Plesdlnc 

{  158.  EiVidence  as  to  injury  to  plaintiFs 
shoulder  and  back  held  admissible.— Ward  ▼. 
Meeds  (Minn.)  2;   Tereau  v.  Same  (Minn.)  3. 

(B)  BT-idence. 

I  16S.  Plaintiff,  in  an  action  for  injuries, 
held  entitled  to  testify  that  bending  over  while 
at  .work  or  getting  out  of  a  natural  position 
caused  pain  and  suffering. — Dvkstra  v.  Grand 
Rapids,  G.  H.  &  M.  Ry.  Co.  (Mich.)  320. 

§  169.  In  an  action  for  injuries,  evidence  of 
plaintitTB  habits  of  industry  and  sobriety,  etc., 
is  admissible  as  affecting  the  amount  of  dam- 
ages.—Felske  v.  Detroit  United  Ry.  (Mich.) 
676. 

(C)  Proeeedlnsa  tor  AaaeaBinent.. 

In  condemnation  proceedings,  see  Eminent  Do- 
main, K  21B-222. 

{  210.  In  a  personal  injnn  action  an  in- 
struction on  the  measure  of  damages  held  er- 
roneous for  allowing  interest,  and  thereby  al- 
lowing double  damages. — Jacobson  v.  United 
States  Gypsum  Co.  (Iowa)  122. 

{  216.  A  requested  instruction,  in  an  action 
for  injuries  to  an  employ^,  that  the  jury  should 
capitalize  the  amount  awarded  as  damages,  waa 
properly  refused.— Stephenson  v.-Shefl5eld  Brick 
&  Tile  Co.  (Iowa)  586. 

(D)  Compatatlon  and  Amonnt,  Doable  and 
Treble   Damacea,   and  Remlaalon. 

Double  damages  for  injuries  to  live  stock  by 
operation  of  railroad,  see  Railroads,  ^  444. 

Remission  of  part  of  recovery  as  condition  of 
affirmance  on  appeal  or  other  proceeding  for 
review,  see  Appeal  and  Error,  {  1140. 

Review  of  amount  of  recovery,  see  Api>eal  and 
Error,  |  705. 

{  228.  The  error  of  the  conrt  in  allowing  the 
jury  to  compute  interest  in  a  personal  injury 
action  held  curable  by  disallowing  the  interest 
allowed.— Jacobson  ▼.  United  States  Gypsum 
Co.  (Iowa)  122. 

DAMS. 

In  nonnavigable  waters,  see  Waters  and  Wa- 
.  ter  Courses,  {|  177-179. 

DEADLY  WEAPONS. 

Carrying  weapons,  see  Weapons. 


DEATH. 

Of  devisee  or  legatee  before  gift  takes  effect,  see 

Wills,  ii  538-547. 
Of  husband  or  wife,  effect  on  admissibility  of 

evidence  of  communications  between  parties, 

see  Witnesses,  {  105. 
Testimony    as    to    transactions    with    persona 

since  deceased,  see  Witnesses,  {{  138-166. 

n.  ACTIONS   FOR    CAUSING   DEATH. 

Joinder  of  causes  of  action,  see  Action,  {|  40, 

(D)  Pleadlns    and    BS-rldenee. 

I  49.  Complaint  in  action  to  recover  for  death 
of  plaintiff's  intestate  in  Montana  held  demur- 
rable, under  Rev.  Codes  Mont.  §  0486,  where  it 
does  not  allege  the  existence  of  any  beneficiary. 
— Vander  Wegen  v.  Great  Northern  Ry.  Co. 
(Minn.)  70. 

(F)  Trial.  Jadflcmeat,  aad  ReTievr. 

g  104.  In  an  action  for  injuries  causing 
death,  an  instruction  on  the  question  of  dam- 
ages held  not  erroneous  for  failure  to  take  in- 
to consideration  what  the  deceased  would  have 
spent  had  he  lived. — Neal  v.  Sheffield  Brick  t 
Tile  Co.  (Iowa)  398. 

DE  BENE  ESSE. 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment ;  Bankruptcy ;  Compromise  and  Set- 
tlement; Execution;  Fraudulent  Convey- 
ances; Garnishment;  Homestead;  Novatioo; 
Payment 

Debts  of  testator,  see  Wills,  f  840. 

Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest. 

Subrogation  to  rights  of  creditors,  see  Subroga- 
tion. 

DECEDENTS. 

Estates,  see'  Descent  and  Distribntion ;  Ex- 
ecutors and  Administrators;  Wills. 

Testimony  as  to  transactions  with  persona  since 
deceased,  see  Witnesses.  {|  138-166. 

DECEIT. 

See  Fraud. 

DECEPTION. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  H  422-^7; 
Evidence,  j  271. 

DECREE. 

Judgments  In  general,  see  Judgment. 

DEDUCTIONS. 

From  price  of  goods  sold,  see  Sales,  |  188. 

From  price  of  land  sold  by  guardian,  see  Guard- 
ian and  Ward,  {  108. 

Of  benefits  arising  from  condemnation  of  prop- 
erty from  compensation,  see  Ehninent  Domain, 


1146. 
Of 


debts  from  credits  for  puipose  of  taxation, 
see  Taxation,  i  402. 
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DEEDS. 

Absolute  deed  as  mortgage,  see  Mortgages,  {  S2. 
Covenants  in  deeds,  see  Covenants. 
Delivery  in  escrow,  see  Escrows. 
Description   of  boundaries,   see    Boundaries, 
EJstoppel  by  deed,  see  Estoppel,  H  14-39. 
Validity  as  to  creditom  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Deedt  by  or  to  particular  cliuset  of  perton$. 

See  Husband  and  Wife,  {  47. 

Assignees  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  §f  9-39. 

Mortgagors,  see  Mortgages,  f  295. 
'  Purchasers  at  tax  sales,  see  Taxation,  SS  748- 
788. 

Deedt  of  particular  species  of,   or  ettates  or 

intereit  in,  property. 
See  Easements,  |  12. 

Mortgaged  property,  see  Mortgages,  (  295. 
Water  rights,  see  Waters  and  Water  Courses, 
£i  156-158^. 

/>(ir<tc«lar  classes  of  deeds. 
Of  trust,  see  Assignments  for  Benefit  of  Cred- 
itors. 
Tax  deeds,  see  Taxation,  |§  748-788. 
Trust  deeds,  see  Chattel  Mor^ages ;  Mortgages. 

I.  BEQiriSITZiS  Ain>  VAUDITT. 

(A)  Nature    mad    Bsientlala   of    CoBTCysn- 
oes  In  Uener&l. 

Estoppel  by  uuitclaim  deed,  see  Elstoppel,  (39. 
(C)  Bzecntlon. 

S  53.  In  ejectment,  evidence  held  to  support 
a  finding  that  a  deed  in  plaintiff's  chain  of  title 
was  a  forgery.— Martin  v.  Harvey  (Neb.)  1039. 

(D)  DeIlTexT> 

In  escrow,  see  £2Bcrow8. 

i  56.  Whether  acts  of  a  grantor  constitute 
a  delivery  is  to  be  determined  by  ascertaining 
the  grantor's  intention.— In  re  Bell's  Estate 
(Iowa)  798. 

f  56.  "Delivery"  defined.— Cassidy  v.  Hol- 
land (S.  D.)  771. 

$  58.  An  ^press  direction  to  deliver  a  deed 
to  a  grantee  is  unnecessary  if  the  circumstances 
and  the  declarations  of  the  grantor  indicate  his 
intention  to  part  with  control  over  the  instru- 
ment—In re  Bell's  Estate  (Iowa)  708. 

f  58.  Delivery  of  a  deed  to  the  attorney  who 
drew  it  at  the  joint  request  of  both  parties 
held>  not  a  delivery  to  the  grantee.— Cassidy  v. 
Holland  (S.  D.)  771. 

S  59.  Certain  expressions  in  a  deed  from  de- 
cedent held  to  show  a  delivery,  and  that  the 
recording  thereof  after  the  grantor's  death  was 
immateiial.— In  re  Bell's  Estate  (Iowa)  798. 

(ES)  Vslldltr. 

Cancellation  for  invalidity  in  general,  see  Can- 
cellation of  Instruments,  {  59. 

{  72.  Deed  from  grantor  to  her  sister  set 
aside  as  procured  by  undue  influence.— Miller  v. 
Worth  (Neb.)  846. 

i  72.  Deed  procured  by  undue  influence,  as  a 
gift  from  person  who  is  weak  mentally,  held 
not  sustainable  on  the  ground  of  ratification.— 
Miller  v.  Worth  (Neb.)  846. 

n.   BEOORDINO    AITD    REOISTRA- 
TION. 

Competency  of  transcript  or  certified  copies  of 
records  as  evidence,  see  Evidence,  t  343. 

Failure  to  record  as  abandonment  of  land,  see 
Abandonment,  i  4. 


m.  OOlrSTBITCTIOM  AHD  OPEBAo 
TIOH. 

Estoppel  by  deed,  see  Estoppel,  If  14-89. 
(A)  General  Rules  of  Construotlon. 

Parol  or  extrinsic  evidence  to  show  intent  of 
parties  as  to  subject-matter,  see  Evidence,  i 
461. 

I  108.  A  deed  made  by  a  grantor  about  two 
months  before  his  death  held  to  fix  an  interest 
in  the  grantees  during  the  grantor's  lifetime. — 
In  re  Bell's  Estate  (Iowa)  798. 

(B)  Property  Conveyed. 

Description  of  boundaries,  see  Boundaries,  SS 
3-20. 

Parol  or  extrinsic  evidence  showing  intent  of 
parties  as  to  subject-matter,  see  Evidence,  f 
4C1. 

Parol  or  extrinsic  evidence  to  identify  subject- 
matter,  see  Evidence,  §  460. 

(C)  Estate*  and  Intereats  Created. 

Estoppel  by  quitclaim  deed,  see  Estoppel,  §  39. 

IV.   PIJLADZNG  AND  EVIDENCE. 

S  194.  The  recording  of  a  deed  reciting  a 
consideration  raises  a  presumption  of  its  deliv- 
ery.—Noble  V.  Noble  (Iowa)  114. 

S  194.  Delivery  of  a  deed  held  to  be  presum- 
ed from  possession  by  the  grantee  and  the  re- 
cording thereof.— Stiles  v.  Seed  (Iowa)  376. 

S  194.  A  deed  may  be  delivered  by  placing  it 
in  the  bands  of  a  third  person  to  be  held  by  him 
for  the  grantees,  and  an  actual  knowledge  oo 
the  grantees'  part  is  immaterial.— In  re  Bell's 
Estate  (Iowa)  798. 

f  194.  A  deed  in  the  possession  of  the  gran- 
tor is  presumed  not  to  have  been  delivered,  and 
the  burden  of  proof  of  delivery  is  on  the  party 
claiming  under  it.— Cassidy  t.  Holland  (S.  D.) 
771. 

I  194.  Civ.  Code,  i  923,  that  a  deed  is  pre- 
sumed to  have  been  delivered  at  its  date,  aoes 
not  apply  to  a  deed  in  the  grantor's  possession. 
—Cassidy  v.  Holland  (S.  D.)  771. 

{  196.  Under  Code,  §  3157,  the  relationship 
of  husband  and  wife  is  not  enough  to  raise  a 
presumption  of  undue  influence  in  a  transfer  of 
land  by  a  wife  to  her  husband. — Stiles  v.  Beed 
(Iowa)  376. 

I  196.  Evidence  held  insufficient  to  overcome 
the  presumption  against  the  validity  of  a  deed 
from  mother  to  son. — Winslow  v.  Winslow 
(N£b.)  1042. 

{  196.  No  presumption  arises  against  the  va- 
lidity of  a  conveyance  from  a  parent  to  a  child 
from  the  mere  fact  of  that  relation.— Winslow 
V.  Winslow  (Neb.)  1042. 

I  196.  On  a  deed  from  an  aged  parent  to  a 
child,  the  presumption  is  against  its  validity.— 
Winslow  V.  Winslow  (Neb.)  1042. 

{  208.  That  deeds  were  on  record  held  strong 
evidence  of  an  acceptance  and  delivery. — Noble 
V.  Noble  (Iowa)  114. 

f  208.  Evidence  held  sufficient  to  show  de- 
livery of  a  deed  by  a  wife  to  her  husband. — 
Stiles  V.  Beed  (Iowa)  37U. 

{  208.  Evidence  h€ld  to  warrant  a  finding 
that  a  deed  of  certain  land  to  plaintiff's  an- 
cestor had  never  been  delivered.— Cassidy  v. 
Holland  (S.   D.)  771. 

{  211.  Evidence  held  to  show  that  a  deed 
by  a  wife  to  her  husband  was  voluntary. — 
Stiles  V.  Beed   (Iowa)   376. 

§  211.  Evidence  held  to  show  that  the  de- 
scription of  a  particular  tract  of  land  was 
not  included  in  a  deed  by  mistake.— McArthur 
V.  Newhal  (Mich.)  632. 
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DEFAMATION. 

See  pbe]  and  Slander. 

DEFAULT. 

In  payment  of  insurance  premium  or  assess- 
ment, see  Insurance,  |§  351-367. 

In  performance  of  contracts  in  general,  see 
Contracts,  i§  806-322. 

Judgment,  see  Judgment.  §{  151-163. 

Review  of  discretion  of  court  in  opening  de- 
fault, see  Appeal  and  Error,  {  957. 

DEFECTS. 

In  highways,  see  Highways,  JS  197-213. 

In  parties,  see  Parties,  g|  7a-S2. 

In  performance  of  contracts  in  general,  see 
Contracts,  §  305. 

In  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {g  640-643. 

DEFILEMENT. 

Of  female,  see  Rape. 

DEFRAUD. 

See  Fraud. 

DEGREES. 

Of  crime,  see  Homicide,  H  250-253,  307. 

DELAY. 

Hindering  and  delaying  creditors  hy  fraudulent 
transfers,  see  Fraudulent  Conveyances. 

In  transmission  or  delivery  of  telegraph  or 
telephone  messages,  see  Telegraphs  and  Tele- 
phones, SS  38-73. 

DELIVERY. 

Of  bond  or  nndertalcingon  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error,  $  387. 

Of  deed,  see  Deeds,  §§  5G-59,  104,  208;  Es- 
crows. 

Of  gift,   see  Gifts,  g  21. 

Of  telegraph  or  telephone  mensages,  see  Tele- 
graphs and  Telephones,  §i  38-73. 

DEMAND. 

For  payment  of  bill  or  note,  see  Bills  and 
Notes,  i  395. 

DEMISE.  ' 

See  Landlord  and  Tenant 

DEMURRER. 

See  Equity,  §  239;  Pleading,  H  193-214,  418. 

Operation  and  effect  as  appearance,  see  Appear- 
ance, U  8,  9. 

To  pleading  in  suit  to  quiet  title,  see  Quieting 
Tftle,  §  41. 

DENTISTS. 

Liability  of  husband  for  dental  work  as  neces- 
saries, see  Husband  and  Wife,  g  19. 


Municipal  departments  and  officers  thereof,  see 

Coi  "    ■  ~ 


DEPARTMENTS. 

apartments  and  officers 
Municipal  Corporations,  g  200. 

DEPOSITARIES. 

See  Banks  and  Banking. 

Of  deeds  doliverpd  as  pKcrows,  see  Escrows. 


DEPOSITIONS. 

See  Affidavits;  Discovery. 
Right   of   accused   to   confront    witnesses,    see 
Criminal  Law,  g  602. 

g  101.  A  deposition  taken  in  behalf  of  ac- 
cused may  be  used  against  him. — Smith  v. 
State  (Wis.)  401. 

g  107.  Under  Code  Civ.  Proc.  g  S25,  an  ob- 
jection to  the  deposition  of  a  witness,  on  the 
ground  that  the  same  is  incompetent  under  sec- 
tion 486,  subd.  2.  held  properly  made  orally 
for  the  first  time  on  the  triaL — Chapman  v. 
Greene  (S.  D.)  30. 

g  110.  An  objection  to  the  deposition  of  a 
witness  on  the  ground  that  the  same  is  incom- 
petent under  Code  Civ.  Proc.  g  525.  held  suf- 
ficient—Chapman V.  Greene  (S.  D.)  80. 

g  111.  The  failure  of  a  party  to  object  on 
the  first  trial  to  the  admissibility  in  evidence 
of  a  deposition  does  not  bar  him  from  object- 
ing on  the  second  trial.— Chapman  t.  Greene 
(S.  D.)  30. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  g  140. 

DESCENT  AND  DISTRIBUTION. 

See    Dower;    Executors    and    Admiaistcators; 

Wills. 
Inheritance  and   transfer  taxes,   see  Taxation, 

g§  850-879. 

X.  KATUBE  AKS  GOUBSE  IN  OEH- 
ERAI^ 

g  4.  The  descent  of  real  property  is  govern- 
ed by  the  lex  loci  rei  sitte. — Uohn  v.  Bidwell  (S. 
D.)  837.  ■ 

g  9.  Act  of  the  owner  of  a  telephone  system 
and  city  officials  held  to  have  given  the  char- 
acter of  personalty  to  the  telephone  property  so 
that  it  descended  as  such  upon  the  death  of  the 
owner. — Zimmerer  v.  Stuart  (Neb.)  300. 

g  9.  The  character  of  the  estate  at  the  death 
of  an  intestate,  as  impressed  upon  it  by  his  act, 
determines  the  course  of  its  descent. — ^Zimmerer 
v.  Stuart  (Neb.)  300. 

(B)  SnrrlTlnir  Bnabanfl  «r  'Wife. 

Election  between  distributive  share  and  legacy 
or  devise,  see  Wills,  gg  782-792. 

III.  RIGHTS  AKB  LIABILITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

Partition  among  coheirs,  see   Partition. 
Right  of  heirs  of  iucomi)etent  to  vacation  of 
tax  sale,  see  Insane  Persons,  g  71. 

(A)  Nature    and    Eatabllsliment  of   RiKhU 
In  GeKeral. 

g  90.  A  purchaser's  interest  in  land  by  vir- 
tue of  a  contract  of  sale  is  "legal  title"  with- 
in the  one-year  limitation  (Code  Supp.  1907. 
g  3447b).— Hutchinson  v.  Olberding  (Iowa)  139. 

(C)  DebtH   ot  Inteatate  and   laoaBsbraaeea 
on   Fropert>'. 

Debts  of  testators,  see  Wills,  g  840. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  Wills,  g  490, 
Of   liquor,   evidence   in   prosecution   for   viola- 
tion of  liquor  laws,  see  Intoxicating  Liquorx, 

f  231-  , 

Of  property  conveyed,  see  Boundaries.  U  3-20. 
Of   property   insured,   in   policy   or  application 

therefor,  see   Insurance,  g   1»». 
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Of  property  jnortgnged,  «ec  Chattel  MortgageB, 
{  49. 

DESTRUCTION. 

Of  fences,  tee  Fences,  |  20. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETINUE. 

Actions  for  damages  only,  for  injuring,  taking, 
converting,  or  detaining  nersonalty,  see  Tres- 
paiis ;  Trover  and  ConversioB. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Replevin. 


See  WiUs. 


DEVISES. 


DILIGENCE. 


Affecting  right  to  new  trial,  see  Criminal  Law, 


I  S3&_;  New  Trial,  {  102, 


holder  of  bill  or  note  in  presentment,  de- 
mand, notice,  and  protest,  see  Bills  and  Notes, 
ii  395-422. 

DIMINUTION  OF  RECORD. 

S««  Appeal  and  Error,  §{  &40-C43. 

DIRECTING  VERDICT. 

See  Trial,  i%  lCS-177. 

DISABILITIES. 

Partieutar  clauct  of  pcrton*. 
See  Indians;  Infants;  Insane  Persona. 

DISBARMENT. 

Of  attorney,  see  Attoiney   and  Client,  %%  SO- 
BS. 

DISBURSEMENTS. 

Costs  in  general,  see  Costs. 

DISCHARGE. 

Of   surface    waters,    see    Waters    and    Water 
Courses,  i  119. 

From  indebtcdnets,  ohUgaiion,  or  liability. 
See  Bills  and  Notes.  Sf  430.  440;  CompromiRe 

and  Settlement ;  Judgment,  i  892 ;  Mortgages, 

i  316 ;  Novation. 
Bankrupts,  see  Bankruptcy,  {  418. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  and  Nonsuit,  $j  29,  30. 
Of  drainage  proceedings,  see  Drains,  {  6S. 

DISCOVERY. 

See  Depositions. 

XL  TTKDER  STATUTORT  PROVI- 
SIONS. 

(A)  InterroKatoriea    and    ExamlnatloB    of 
Parties   and  &t  Other  Persona. 

{  40.  Code,  (  46.'>4.  held  not  to  require  an  ad- 
versary to  disclose  the  evidence  on  which  he  re- 
lies.—<irand  Ix(dee  A.  O.  V.  W.  v.  Webster 
Oflnty  District  Court  (Iowa)  117. 

(  41.  Rights  of  petitioner  under  Code,  t% 
4ti:>4,  4«.'>!».  stated.— Grand  Lodge  A.  O.  T'.  \V. 
v.  Webster  County  District  Court  (Iowa)  117. 


(B)  Prodnetlon    and    Inspeetloa    of   'Wrlt- 
Inars  and  of  Otber  Hatters. 

I  97.  A  petition  under  Code,  {{  4654,  4685, 
held  sufficiently  specific— Grand  Lodge  A.  O.  U. 
W.  V.  Webster  County  District  Court  (Iowa) 
117. 

§  97.  Under  Code,  {{  4654,  4655,  held,  that 
the  books  and  papers  called  for  must  be  des- 
ignated with  reasonable  certainty. — Grand  Lodge 
A.  O.  U.  W.  V.  Webster  County  District  Court 
(Iowa)  117. 

DISCRETION  OF  COURT. 

Adjournment  of  court,  see  Courts,  i  66. 
Injunction  against  liouor  nuisance,  see  Intoxi- 
cating Liquors,  {  262. 
Mandamus  to  control  acts  of  courts,  judges,  or 

judicial  ofllcers  in  matters  of  discretion,  see 

Mandamus,  i  28. 
Reception  of  evidence,  In  rebuttal,  see  Trial,  g 

62. 
Review  of  discretion  in  civil  actions,  see  Appeal 

and  Error,  ig  957-984. 
Review  of  discretion  in  criminal  prosecutions, 

see  Criminal  Law,  S§  1147-1153. 
Setting  aside  judgment  vacating  highway,  see 

Highways,   g   77. 
Specific  performance  of  contract,   see   Specific 

Performance,  i  8. 
Vacation  of  judgment,  see  Judgment,  I  67. 

DISCRIMINATION. 

Constitutional  requirement  of  equality  and  uni- 
formity of  taxation,  see  Taxation,  {  40. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  U  209-229. 

Sjjeciol  privileges  or  immunities  and  class  leg- 
islation, see  Constitutional  Law,  |  208. 

DISHONOR. 

Of  bill  or  note,  see  Bills  and  Notes,  U  S05- 
422. 

DISMISSAL  AND  NONSUIT. 

At  trial,  on  failure  of  proof,  see  Trial,  S|  162- 

165. 
Jurisdiction  of  state  court  after  dismissal  of 

cause  removed  to  federal  court,  see  Removal 

of  Causes,  §  100. 
Review  of  decisions,  see  Appeal  and  Error,  § 

962. 

In  partictilar  action$  or  proceedingi. 
See  Certiorari,  §  60. 
Appeal  or  writ  of  error,  see  Appeal  and  Error, 

U  781-7S8. 
Prosecution  for  adultery,  see  Adultery,  {  4. 

I.   VOI.TTNTART. 

i  29.  That  plaintiff  was  present  In  open 
court  during  proceedings  which  resulted  in  dis- 
missal of  a  former  action  does  not  establish  a 
retraxit— McPherson  v.  Swift  (S.  D.)  768. 

i  30.  Where  the  court  indicates  its  intention 
to  direct  a  verdict  for  defendant,  plaintiff  may 
dismiss  without  prejudice. — Arpy  v.  Iowa  Brick 
Mfg.  Co.  (Iowa)  393. 

n.  INVOLVHTART. 

g  60.  Dismissal  of  suit  for  want  of  prosecu- 
tion held  not  an  abuse  of  discretion. — Burton 
v.  Snow  (Mich.)  1116. 

DISPATCH. 

See  Telegraphs  and  Telephones. 

DISPOSSESSION. 

See  Forcible  Entry  and  Detainer. 
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DISPUTE. 


Want  of  actual  coatroTeny  ground  for  deny- 
ing mandamus,  see  Mandamus,  §  16. 

Want  of  actual  controversy,  ground  for  dis- 
missal of  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  S  781. 

DISQUALIFICATION. 

Of  Jndge,  see  Judges,  f  51. 

DISSEISIN. 

See  Forcible  Entry  and  Detainer. 

DISSOLUTION. 

Of  corporation  or  asaociation,  see  Corporations, 
§{  59&-621. 

Of  partnership,  see  Partnership,  H  310-333. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts, (  44. 

DISTINGUISHING  MARKS. 

On  election  ballots,  see  Elections,  i  194. 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
Partnership,  §  310. 

Of  estate  of  decedent,  see  Descent  and  Distri- 
bution. 

Of  governmental  powers  and  functions,  see  Con- 
stitutional Law,  {  70. 

Of  nroceeds  of  mortgage  sale,  see  Mortgages,  § 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Piivileged   conunnnications,   see  Witnesses,    S§ 

216,  217. 
Prosecution  of  bastardy  proceedings  by  private 

counsel,  see  Bastards,  {  33. 

DISTRICTS. 

Drainage  or  reclamation  districts,  see  Drains, 
S  14. 

School  districts,  see  Schools  and  School  Dis- 
tricts, a  22-97. 

Taxing  and  assessment  districts,  see  Municipal 
Corporations,  i  460. 

DITCHES. 

See  Drains;  Waters  and  Water  Courses,  || 
177-179. 


DIVISION  FENCES. 


See  Fences. 


DIVORCE. 


Mitigation  of  damages  for  alienation  of  attec- 
tions,  see  Husband  and  Wife,  §  334. 

Separation  agreements  and  separnte  mainte- 
nance, see  Husband  and  Wife,  §  289. 

IX.   OROUITDS. 

I  27.    Physical  violence  is  not  essential  to  ex* 
treme  cruelty.— Root  v.  Root  (Mich.)  194. 

{  27.    Certain  actions  by  wife  held  ^o  entitle 
husband  to  a  divorce. — ^Wa" '" 
(Mich.)  199. 


raldhom  v.  Waldhom 

{  27.    Unjustifiable  conduct  destroying  objects 
f  matrimony  may  constitn 
Myeis  V.  Myers  (Neb.)  254, 


of  matrimony  may  constitute  extreme  cruelty. — 

"    -         "         (N(-  '  "-■ 


i  27.  Unjostifiable  conduct  on  the  part  of  a 
husband  may  constitute  extreme  cruel^  with- 
out physical  injury.— Mills  ▼.  Mills  (N^.)  419. 

m.  DEFENSES. 

{  49.  By  dismissing  a  bill  for  divorce  and  re- 
suming marital  relations,  the  wife  condoned  ex- 
treme cruelty  therein  relied  upon. — ^Root  r. 
Root  (Mich.)  194. 

{  56.  Certain  evidence  held  not  to  show  collu- 
sion, a  ground  for  denying  a  divorce,  as  defined 
by  Rev.  Codes,  1905,  §  4058.— Wiemer  v.  Wiem- 
er  (N.  D.)  1015. 

IV.  JUIUSDICTIOir,   PBOOEEDIHaS, 
AITD  BEUEF. 

(O)  PleadlBsr. 

{  03.  Petition  held  to  state  a  cause  of  action 
for  divorce  for  desertion  and  cruelty. — McLane 
V.  McLane  (Neb.)  745. 

i  101.  On  bill  to  enjoin  one's  wife  from  con- 
tinuing a  competitive  business,  she  could  main- 
tain a  cross-bill  for  divorce. — Root  v.  Root 
(Midi.)  194 

(D)  Bvldenee. 
f  130.    Evidence  held  insufficient  to  show  ex- 
treme  cruelty  entitling  a  wife  to  divorce. — Root 
T.  Root  (Mich.)  194. 

(B)   Dlsmlsaal,  Trial  or  Hearlnar.  and  New 
Trial. 

{  151.  Evidence  of  a  certain  person  held 
not  to  involve  the  question  of  newly  discovered 
evidence,  but  merely  of  the  discovery  of  the 
whereabouts  of  an  absent  witness,  so  that  a 
new  trial  for  newly  discovered  evidence  was 
properly  refused.— Wells  v.  Wells  (S.  D.)  780. 

(F)  Jndspment  or  Decree. 

i  155.  Trial  court  held  to  have  properly 
granted  defendant  a  separate  maintenance  in  a 
divorce  action.— Wells  v.  Wells  (S.  D.)  780. 

i  165.  That  the  court  had  no  jurisdiction  to 
grant  plaintiff  a  divorce  because  of  his  non- 
residence  held  not  to  affect  its  jurisdiction  of 
a  cross-complaint  by  the  wife  asliing  a  separate 
maintenance.— Wells  v.  Wells  (S.  D.)  780. 

§  165.  The  remedy  of  a  party  aggrieved  by 
a  decree  of  divorce  on  insufficient  evidence  is  not 
by  a  motion  to  vacate,  but  on  appeal. — Wiemer  v. 
Wiemer  (N.  D.)  1015. 

S  165.  On  application  of  defendant  to  vacate 
a  divorce  decree,  it  must  appear  that  she  is  act- 
ing with  good  motives,  and  not  merelyto  obtain 
an  increase  of  advantage  to  her.— Wiemer  v. 
Wiemer  (N.  D.)  1016. 

(B)  Pees  and  Costa. 

I  197.  A  husband  held  liable  for  services  of 
an  attorney  in  preparing  the  defense  to  his  cross- 
bill for  divorce,  though  the  action  was  dismiraed 
by  the  parties.— Read  &  Bead  v.  DicUnson 
(Iowa)  160. 

V.  AXiIMONT,  ALLOWANCES,  AND 
DISPOSITION  OF  PROPEBTT. 

Actions  for  separate  maintenance,  see  Husband 
and  Wife,  ^  289. 

i  240.  A  decree  allowing  $3  per  week  ali- 
mony held  proper.— Waldhom  v.  Waldhom 
(Mich.)  199. 

S  240.  An  allowance  ot  $4,000  alimonj  to 
wife  on  decree  of  divorce  in  favor  of  the  nus- 
band  held  sufficient— Myers  v.  Myers  (Neb.)  254. 

§  240.  Award  of  $2,500  permanent  alimony 
held  not  excessive.— Mills  v.  Mills  (Neb.)  419. 

{  240.  In  an  action  for  divorce,  the  division 
of  property  held  fair  under  the  evidence. — 
Minaban  v.  Minahan  (Wis.)  476. 
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{  24&  Decree  awarding  payment  of  a  certain 
amoout  monthly  aa  alimony  may  l>e  modified. — 
Holm  V.  Holm  (Iowa)  912. 

t  245.  An  order  redncing  a  monthly  allow- 
ance of  alimony  held  not  an  abnse  of  discretion. 
—Newton  v.  Newton  (Wis.)  105. 

I  246.  Where  a  decree  grants  both  a  divorce 
and  alimony  to  the  wife,  the  husband  held  not 
entitled  to  assail  the  provision  for  alimony 
alone.— Newell  v.  Newell  (Neb.)  743. 

S  249.  Contract  between  hnsband  and  wife  as 
to  income  of  specified  property  held  not  binding 
in  an  action  for  divorce  several  years  thereafter. 
—Myers  v.  Myers  (Neb.)  254. 

S  249.  Property  accumulated  by  joint  efforts 
of  both  parties  may  be  adjudged  the  property  of 
the  busMnd  with  permanent  alimony  to  the  wife. 
—Myers  v.  Myers  (Neb.)  254. 

I  286.  An  order  modifying  an  alimony  decree 
will  not  be  dietnrbed,  unless  so  manifestly  un- 
just aa  to  evince  an  abase  of  discretion.— Tfew> 
ton  T.  Newton  (Wis.)  105. 

f  286.  In  a  divorce  action,  the  trial  court  la 
charged  with  the  doty  of  exercising  proper  ju- 
dicial discretion  In  making  a  division  of  prop- 
erty, and  its  decision  will  not  be  disturbed  un- 
less it  is  manifestly  unjust— Minaban  v.  Mina- 
han  (Wis.)  476. 

VI.   OUSTODT  AND   SUPPOBT  OF 
OHHiDBEN. 

{  303.  Facts  held  insufficient  to  warrant 
modification  of  a  divorce  decree  awarding  the 
custody  of  a  child.- Dudley  v.  Dudley  (Iowa) 
785. 

Vn.   OPERATION  AND  EFFECT  OF 

DIVORCE,  AND  BIGHTS  OF 

DIVORCED   PERSONS. 

Of  damages  for   alienation   of  affections,   see 

Hnsband  and  Wife,  {  334. 
Ratification  of  void  marriage,  see  Marriage,  i 

37. 

{  320.  A  woman  obtaining  a  divorce  in  Ne- 
braska held  prohibited  from  marrying  in  Iowa 
within  six  months,  whether  the  Nebraska  stat- 
ute or  (3ode  Supp.  1007,  i  3181,  applies.— Lee 
V.  Lee  (Iowa)  iM 

I  320.  Code  Supp.  1907,  i  3181,  held  not  to 
render  unlawful  the  marriage  of  a  divorced  per- 
son within  one  ^ear,  where  the  decree  of  divorce 
permitted  marriage  within  the  year.— Lee  v.  Lee 
(Iowa)  128. 

{  320.  A  marriage  held  valid.— Dudley  ▼. 
Dudley  (Iowa)  785. 

§  320.  A  remarriage  of  divorced  persons 
within  six  months  from  their  divorce,  though 
prohibited  by  Rev.  Laws  1005,  {  3554,  held 
not  void  until  dissolved  by  judicial  decree,  in 
view  of  section  3569.— State  v.  Yoder  (Minn.) 
10. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

As  evidence,  see  Criminal  Law,  I  442;  Evi- 
dence, §1  343-383. 

Best  and  secondary  evidence,  see  Evidence,  H 
158-171. 

Production  and  inspection  before  trial,  see  Dis- 
covery, g  07. 

Production  at  trial,  see  Evidence,  |  366. 

DOMESTIC  ANIMALS. 

See  Animals. 

DOMICILE. 

Of  parties  to  action  determining  venue,  see 
Venue.  |  22. 


DONATIONS. 


See  Qlfta. 


DOUBLE  DAMAGES. 

For   Injuries    to   live    stock    by    operation   of 
trains,  see  Railroads,  i  444.    . 

DOWER. 

Election    Iwtween    dower    and    testamentary 
rights,  see  WUla,  {  782. 

I.   NATURE   AND   REQinSITES. 

f  IS.  Under  Code,  {  3366,  held,  that  in  par- 
tition between  a  surviving  spouse  and  dece- 
dent's heirs  the  survivor  Is  not  entitled  to  have 
a  mortgage  debt  attaching  to  the  land  before 
the  marriage  satisfied  out  of  the  heirs'  share.— 
Snyder  v.  Richey.  (Iowa)  922. 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS. 

As  breach  of  covenant  against  incumbrances, 

see  Covenants,  {  96. 
Private  rights  as  to  drainage  of  surface  waters, 

see  Waters  and  Water  Courses,  f  119. 

I.  ESTABUSHMENT  AND  MAIN- 
TENANCE. 
Retroactive  operation  of  laws,  see  Statutes,  t 
267. 

i  14.  Drainage  proceedings  will  not  be  held 
invalid  because  of  irregularities  in  matters  of  de- 
tail not  affecting  the  jurisdiction  of  the  board  of 
supervisors.— County  Drains  Nos.  44,  45,  v. 
Long  (Iowa)  152. 

i  14.  That  the  county  auditor  gave  notice  of 
the  establishment  of  a  drainage  district  prior  to 
the  order  of  the  supervisors  and  before  theboard 
had  approved  the  engineer's  return  held  not  a 
jurisdictional  defect,  where  the  return  was  ap- 
proved, under  Code  Supp.  1907.  (  1989a5.— 
County  Draina  Nos.  44,  45,  v.  Long  (Iowa)  152. 

S  14.  It  was  not  a  fatal  defect  in  drainage 
proceedings  that  at  the  time  they  were  institut- 
ed the  title  to  the  land  primarilv  affected  was  in 
the  name  of  the  petitioners  wife. — County 
Drains  Nos.  44,  45,  v.  Long  (Iowa)  152.         | 

{  14.  Where  two  drainage  projects  under  dif- 
ferent petitions  were  referred  to  the  same  en- 
gineer who  was  authorized  to  consolidate  them, 
he  having  done  so,  it  was  not  material  that  the 
proceedings  on  one  of  the  petitions  were  defec- 
tive.—County  Drains  Nos.  4A,  46,  v.  Long  (Iowa) 
152. 

i  14.  Under  Code  Supp.  1907,  H  1089a6, 
1980 — al4,  where  an  appeal  is  taken  from  a 
board  of  supervisors  to  the  district  court  in 
drainage  proceedings  and  the  appellant  is  imsuc- 
cessful,  be  is  not  chargeable  with  the  fees  of  the 
attorney  for  the  district.— County  Drains  Nos. 
44,  45.  V.  Long  (Iowa)  152. 

S  41.  Proceeding  to  establish  a  drain  held  not 
in  violation  of  Code  Supp.  1907,  g  1989a2,  be- 
cause the  drain  as  laid  out  passed  throueh  a 
natural  elevation  of  from  one  to  two  feet  claim- 
ed to  divide  the  flow  of  surface  water. — County 
Drains  Nos.  44,  45,  v.  Long  (Iowa)  152. 

S  65.  A  petition,  under  St.  1898,  §  1380,  to 
discontinue  a  ditch  cannot  be  maintained  be- 
fore it  is  dug.— Larsen  v.  Evenson  (Wis.)  889. 

H.   ASSESSMENTS  AND  SFECIAI. 

TAXES. 

Computation  of  time  for  appeal,  see  Time,  $  0. 
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Laws  denying  due  process  of  law,  gee  Consti- 
tutional Law,  {  290. 

i  66.  The  power  to  levy  a  special  assessment 
for  a  drainage  ditch  on  property  directly  bene- 
fited is  a  part  of  the  general  power  of  taxation, — 
Fitchpatrick  ▼.  Botheras  (Iowa)  163. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Conatitntional  Law,  H  290-310. 

DUPLICITY. 

In  indictment  or  Information,  see  Indictment 
and  Information,  8  125. 

DURESS. 

Criminal  duress,  see  Threats. 

DYKES. 

Obstruction  of  surface  waters,  see  Waters  and 
Water  Courses,  {  118. 

EARNINGS. 

Taxation  of,  see  Taxation,  f  153. 

EASEMENTS. 

See  Highways. 

Effect  of  notice  of  easement  on  rights  of  bona 
fide  purchasers  of  land,  see  Vendor  and  Pur- 
chaser, §  228. 

Licenses  in  respect  to  real  property,  see  Li- 
censes, I  58. 

Streets,  see  Municipal  Corporations,  gS  654- 
706. 

Water  rights,  see  Waters  and  Water  Courses, 
«i  156-158%. 

I.  CBSATION.  EXISTEITOE,  AITS  TKR. 
MINATION. 

%  12.  The  use  In  an  instrument  of  the  words 
"remise,  release  and  forever  discharge,"  .etc.,  in- 
dicate an  intention  to  erant  an  ea.sement  in  the 
land.— Walterman  Y.  Village  of  Norwalk  (Wis.) 
479. 

I  17.  On  conveyance  of  land  with  full  cove- 
■ants  of  warranty,  there  can  be  no  reserva- 
non  by  implication,  unless  the  easement  is 
strictly  one  of  necessity. — Brown  v.  Fuller 
(Mich.)  621. 

i  21.  A  landowner  can  srant  to  another  the 
right  to  make  some  use  of  his  land,  so  an  to  bind 
his  soccesKor  in  t'tle.— Waltennan  v.  Village  of 
Norwalk  (Wis.)  479. 

EDUCATION. 

See  Schools  and  School  Districts. 

EJECTION. 

Of  passengers  or  intruders  from  passenger 
trains,  see  Carriers,  §S  358-383. 

EJECTMENT. 

See  Forcible  Entry  and  Detainer,  §  6. 
Recovery  of  leased  premises,  see  Landlord  and 
Tenant,  i  288. 

I.  BIGHT  OF  ACTIOM  ANB  DE- 
FENSES. 

{  9.  Plaintiff  in  ejectment  must  recover,  if 
at  all,  upon  the  strength  of  his  own  title. — 
Reams  v.  Sinclair  (Neb.)  .'562. 


{17.  Where  plaintiff  in  ejectment  has  not 
established  a  prima  facie  right  to  possession, 
he  cannot  urge  that  defendant  is  a  trespasser. — 
Reams  v.  Sinclair  (Neb.)  662. 

n.  juRisDioTzoir,  parties,  pro- 
cess, AMB  INCIDENTAX  PRO- 
0EEIIINO8. 

Joint  action  by  life  tenant  and  remainderman, 
see  Life  EsUtes,  t  28. 

m.  PLEADIKO  AITD  EVIDEMOB. 

S  84.  Under  a  general  'denial,  defendant  may 
show  that  a  deed  in  plaintiff's  chain  of  title  is 
a  forgery,  and  may  prove  any  fact  which  wUl 
defeat  plaintiff's  action. — Martin  t.  Har\-ey 
(Neb.)  1039. 

rv.  TRIAX.,  JUDOMEMT,  EKFOBCE- 

MENT  OF  JTJPOMEKT.  AND 

REVIEW. 

{  122..  Comp.  Laws,  g  11,177,  authoridng  • 
tender  to  avoid  writ  of  restitution,  construed. 
—Smith  V.  Nelson  (Mich.)  1119. 

ELECTION. 

Between    testamentary    provisions    and    other 
rights  in  general,  see  Wills,  |{  782-792. 

ELECTION  OF  REMEDIES. 

I  3.  While  foreclosing  a  mortgage,  the  mort' 
gagee  could  maintain  an  action  to  quiet  title 
based  on  a  quitclaim  deed  from  the  mortgagor, 
and  it  is  error  to  compel  him  to  elect  between 
the  two  actions.— May  v.  Cnmmings  (N.  D.)  82K. 

I  15.  Evidence  Md  to  show  election  by  ward 
to  sue  defaulting  eiiardian's  bondsmen. — Gentry 
V.  Bearss  (Neb.)  428. 

ELECTIONS. 

Adoption  of  local  option  law,  see  Intoxicating 

Liquora.  U  .'?2-36. 
Dissolution  nf  high  school  district,  see  Schools 

and   School  Districts,  i  44. 
Issuance  of  school  bonds,  see  Schools  and  School 

Districts,  {  97. 

n.  ORDERING  OR  CALLING  EI.EC- 
TION.  AND  NOTICE. 

Petition   for  local   ontion  election,  see  Intoxi- 
cating Liquors,  {  32. 

TV.   QUALIFICATIONS  OF  VOTERS. 

8  03.  Qualified  electors  under  Const.  (  121, 
are  males  only.— Wagar  t.  Prendeville  (N.  D.) 
224. 

i  6.5.  Women  entitled  to  vote  for  school  of- 
ficers under  Const,  i  128,  constitute  a  class  sep- 
arate from  qualified  electors  defined  in  section 
121.— Wagar  v.  Prendeville  (N.  D.)  224. 

i  72.  Facts  held  insufBcient  to  show  that  a 
person  voting  at  an  election  was  a  resident  with- 
in Const,  art.  7,  {  1.— White  v.  Slama  (Neb.) 
978. 

V.  REGISTRATION  OF  VOTER& 

(  97.  Rev.  Codes  1905,  {{  732-746,  do  not  re- 
quire women  to  register  or  furnish  an  affidavit 
to  entitle  them  to  vote  for  school  officers. — 
Wagar  v.  Prendeville  (N.  D.)  224. 

VL  NOMINATIONS  AND  PRIMARY 
EI.ECTIONS. 

Publication  of  proceedings  of  county  board  of 
supervisors,  see  Counties,  {  53. 
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f  120.  Under  Pub.  l>w»  1909,  Xo.  281,  pri- 
maries for  nominations  for  the  oiSce  of  circuit 
judKe  ttiTougbout  the  state  are  to  be  beld  on  toe 
first  Wednesday  in  March.— Mandell  v.  FaneU 
<Micb.)  334. 

I  145.  Tender  Loc  Laws  1905.  No.  345:  Pub. 
Tj>w8  1007.  No.  4;  and  Pnb.  Laws  1009,  No. 
281,  if  1.^,  26,  27— nominatinff  petitions  for  the 
offices  of  circuit  judge  and  connty  auditor  o£ 
Wayne  connty  were  properly  filed  with  the 
connty  clerk,  and  not  with  the  Secretary  of 
State.— Mandell  t.  Fariell  (Mich.)  334. 

VH.  BAI.I.OT8. 

g  186.  A  ballot,  thonirh  peculiarly  marked, 
should  be  counted  in  acocrdance  with  the  voter's 
intent  if  ascertainable.— White  v.  Slama  (Neb.) 
078. 

i  186.  A  ballot  marked  with  a  well-defined 
cross  should  not  be  rejected  because  of  other 
marks  within  the  circle.— White  t.  Slama  (Neb.) 
978. 

I  194.  A  ballot  marked  with  one  or  more 
lines  within  a  party  circle  should  be  counted 
for  the  candidates  oc  that  party,  in  the  absence 
of  evidence  that  they  were  traced  to  identify  the 
ballot  under  Comp.  St.  1900,  c.  26,  g  146.— 
White  V.  Slama  (Neb.)  978. 

IX.  ooxnrr  or  votes,  retttrns, 
Ain>  OAirvASS. 

Publication  of  proceedings  of  county  board  of 
supervisors,  see  Counties,  g  63. 

I  253.  Aa  affecting  validity  of  the  state  can- 
Tassers'  certificate  of  election  as  congressional 
representativea,  a  certificate  by  a  county  board 
of  canvassers  held  not  overcome  by  irregularity 
in  the  tabular  exhibit.— State  v.  Board  of  State 
Canvassers  (Wis.)  489. 

i  2.~>9.  The  State  Board  of  CanvasseiB  can- 
not go  behind  election  return*.— State  v.  Board 
of  State  Canvassers  (Wis.)  489. 

X.   CONTESTS. 

Existence  of  other  remedy  as  ground  for  denial 

of  certiorari,  see  Certiorari,  g  4. 
Mandamus  to  review  election  of  congressmen, 

see  Mandamus,  g  16. 

g  201.  An  irregularly  marked  ballot  will  not 
be  presumed  to  have  bwn  so  marked  to  identify 
the  elector.— White  v.  Slama  (Neb.)  078. 

g  203.  Circumstantial  evidence  is  competent 
to  prove  which  of  two  or  more  candidates  receiv- 
ed the  benefit  of  illegal  votes  cast. — White  v. 
Slama  (Neb.)  978. 

g  299.  Where  no  more  ballots  were  cast  than 
the  number  of  electors  voting,  a  ballot  regular- 
ly marked,  but  found  on  recount  marked  "re- 
jected." should  be  counted.— White  v.  Slama 
(Neb.)  978. 

I  300.  Whether  an  individual  has  established 
a  residence  within  Const,  art.  7,  I  1,  is  a  judi- 
cial question.— White  v.  Slama  (Neb.)  978. 

ELECTRICITY. 

Electric  railroad.i,  see  Street  Railroads. 

Telegmph  and  telephone  lines,  see  Telegraphs 
and  Telephones. 

Certiorari  to  .review  validity  of  ordinance  re- 
quiring removal  of  poles  and  wires,  see  Cer- 
tiorari, {  23. 

g  14.  A  telephone  company  J<>M  not  liable 
for  the  death  of  horses  by  electricity  communi- 
cated by  its  wires,  unless  it  failed  to  exercise 
reasonable  care  in  the  construction  of  its  wires. 
— .\nthony  v.  Cass  County  Home  Telephone  Co. 
(Mich.)  6B9. 


i  14.  A  telephone  company  must  provide 
against  storms  which  a  man  of  reasonable  in- 
telligence and  ordinary  diligence  would  have 
provided  against.— Anthony  v.  Cass  CJounty 
Home  Telephone  Co.  (Mich.)  659. 

g  14.  In  an  action  against  a  telephone  com- 
pany fQr  death  of  horses  by  electric  shock,  an 
instruction  held  not  erroneous.— Anthony  v. 
Cass  County  Home  Telephone  Co.  (Mich.)  659. 

I  19.  In  an  action  against  a  telephone  com- 
pany for  the  death  of  horses  killed  by  electric 
shock,  evidence  that  its  wires  were  near  heavily 
charged  wires  of  another  held  material. — An- 
thony v.  Cass  County  Home  Telephone  do. 
(Mich.)  658. 

g  19.  In  an  action  against  a  telephone  com- 
pany for  horses  killed  by  electric  shock,  cer- 
tain testimony  held  not  pertinent  to  the  issues. 
— Anthony  v.  Cass  County  Home  Telephone  Co. 
(Mich.)  m. 

g  19.  In  an  action  against  a  telephone  com- 
pany for  the  death  of  horses  by  electric  shock, 
evidence  held  to  support  a  finding  of  actionable 
negligence.— Anthony  v.  Cass  County  Home 
Telephone  Co.   (Mich.)   668. 

ELEVATORS. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  g  118. 

ELIGIBILITY. 

Of  witnesses,  see  Witnesses,  gg  62-222. 
To  vote,  see  Elections,  gg  63-72. 

EMBEZZLEMENT. 

See  Larceny. 

Civil  liability  for  conversion,  see  Trover  and 
Conversion. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  gg  283-514. 

I.  NATURE.  EXTENT.  AND  DELEOA< 
TION  OF  POWER. 

Limitation  of  powers  of  railroad  company  as 
impairing  obligation  of  contract,  see  in- 
stitutional Law,  g  133. 

XI.  COMPENSATION. 

(C)  Heaaare   and  Amoiint. 

g  146.  Under  Rev.  Codes  1905.  SI  1826, 1831. 
held  that,  in  proceedings  to  condemn  a  tight  of 
way  for  a  public  ditch,  the  jury  should  ascertain 
the  full  damages,  benefits  to  be  determined  by 
the  board  of  drain  commissioners. — Heskin  ▼. 
Herbrandson  (N.  D.)  836. 

m.  PROCEEDINGS   TO    TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

{  167.  Laws  1893.  c.  74.  amending  Oen.  St. 
1806,  c.  84,  tit.  1,  I  1,  held  to  limit  the  power 
conferred  on  all  corporations  organized  there- 
under, whether  organized  prior  to  or  after  1803. 
—In  re  Duluth  Terminal  Ry.  Co.  (Minn.)  18. 

g  167.  Laws  1893,  c.  74,  amending  Gen.  St. 
18(56,  c.  34,  tit.  1,  i  1,  held  also  to  amend  sec- 
tion 29,  so  that  railway  companies  cannot  con- 
demn portions  of  highways  without  obtaining 
a  franchise,  except  outside  of  cities  and  vil- 
Inges.— In  re  Duluth  Terminal  Ry.  Co.  (Minn.) 
18. 

g  178.  A  city,  having  granted  a  franchise 
to  construct  a  railroad  in  a  street,  held  to  have 
such  an  interest  in  the  ordinance  that  it  could 
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introduce  the  grant  in  evidence  In  condemna- 
tion proceedings  by  another  railroad  as  an  ob- 
jection to  their  prosecution.— In  re  Dulatb  Ter- 
minal By.  Co.  (Minn.)  18. 

{  218.  Under  Condemnation  Act  of  1883,  as 
amended  in  1887  (Comp.  Laws  1897,  |  3408), 
Act  195  (No.  215,  c.  25,  {  22),  as  amended  by 
Act  199  (Act  No.  136,  |  26)^  and  Pub.  Acts 
1907,  No.  236,  the  compensabon  of  a  juror  in 
condemnation  proceedings  by  a  city  ot  the  fourth 
elass  is  that  provided  oy  sectiMi  8408.— Rora- 
bacher  t.  NidioUi  (Mich.)  189. 

{  221.  The  action  of  a  court  in  taking  a 
certain  defense  from  tbe  jury  in  proceedings 
for  assessment  of  damages  for  the  establishment 
of  a  drain  held  proper.— Lanon  v.  Webster 
County  (Iowa)  165. 

§  222.  As  used  in  an  instruction  in  a  con- 
demnation proceeding,  the  term  "establishment 
of"  held  synonymous  with  "construction  of." 
— lAiaon  T.  Webster  County  (Iowa)  165. 

EMPLOYES. 

See  Master  and  Servant 

EMPLOYMENT. 

ot  broker,  see  Broken,  H  7,  8,  40.- 

ENCROACHMENT. 

By  judiciary  on  Legislature,  see  Conadtutional 
Law,  * 


(70. 


See  Dower. 


ENDOWMENT. 
ENGINEERS. 


As  fellow  servants  of  sectionhand,  see  Master 
and  Servant,  |  198. 

ENGINES. 

Care  as  to  i>erson8  on  adjacent  highway,  see 

Negligence,  §  35. 

ENROLLMENT. 

See  Records. 

Of  voters,  see  Elections,  {  97. 

ENTICEMENT. 

Of  husband  or  wife,  see  Husband  and  Wife,  S 
334. 

ENTRY. 

Of  public  lands,  see  Public  Lands,  g  35. 

On  land  by  force,  see  Forcible  Entry  and  De- 
tainer. 

Re-entiy  by  landlord,  see  Landlord  and  Tenant, 
1(288-^1. 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  upon 
or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer,  §  6. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damages  for  detention  thereof,  see 
EJjectment 

EQUALITY. 

Constitutional  requirement  as  to  equality  and 
uniformity  of  taxation,  see  Taxation,  J  40, 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law.  {$  209-229. 


EQUITABLE  CONVERSION. 

See  Conversion. 

EQUITABLE  DEFENSES. 

To  action   seeking  legal   and  equitable   relief, 
see  Action,  |  25. 

EQUITABLE  ESTATES. 

See  Mortgages;   lYusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  Si  63-118. 

EQUITABLE  LIENS. 

See  Liens,  {  7. 

EQUITY. 

Equitable  action  as  distinguished  from  action  at 

law,  see  Action,  |  25. 
Equitable  conversion,  see  Conversion. 
Elquitable  defenses  to  action  seeking  legal  and 

equitable  relief,  see  Action,  {  25. 
Elquitable  estates,  see  Mortgages;  Trusts. 
Equitable  estoppel,  see  Estoppel,  H  63-118. 
EJquitable  liens,  see  Liens,  f  7. 
Of  redemption,  see  Mortgages,  H  594-614. 
Transfer  of  equity  of  redemption  by  mortgagor, 

see  Mortgages,  |  296. 

Partionlar  tuhjeott  of  eguitahle  jvriidietUm  and 

equitable  remediet. 
See   Cancellation   of   Instruments;    Fraudulent 

Conveyances,  |  312;  Injunction;  Interpleader; 

Ne  Eixeat;  Quieting  Title;  Receivers;  Refoi^ 

mation  of  Instruments ;  Specific  Performance ; 

Subrogation;  Trusts. 

I.  J1TIUSDX0TXON.  PBnrOIFI.E8,  AHB 


(B)  Rratedr    mt    Law    and    HalttpUelty    •( 
8alta. 

Objections   reached   by   general  demurrer,   see 

Pleading,  |  205. 
Remedy  at  law  affecting  suit  to  quiet  title,  see 

Quieting  Title,  |  4. 

I  44.  Suit  in  equity  to  correct  fraud  in  ad- 
ministration heid  not  to  lie,  in  the  absence  of  a 
showing  of  exhausted  legal  remedy.— Davis  v. 
McCamman  (Mich.)  691. 

{  44.  Scope  of  the  probate  court's  jurisdic- 
tion over  decedent's  estates  stated. — Davis  v. 
McCamman  (Mich.)  691. 

(O  Princiyles  and  Maxims  of  Ei««ItT. 

{  66.  Equity  looks  to  the  substance  of  an  in- 
strument, and  will  consider  and  give  effect,  when 
possible,  to  the  apparent  object  and  purpose  of 
the  partips  in  executing  it. — Wood  v.  Pebrsson 
(N.  5.)  1010. 

n.  IJ1CHE8    Ain>    STAI.E    DEMAHDS. 

Particular  remedies  or  proceeding: 
To  confirm  or  try  tax  title,  see  Taxation,  |  804. 
To  rescind  contract  of  sale,  see  Sales,  |  126; 
Vendor  and  Purchaser,  |  119. 

TV.  PLEASIHO. 

In  particular  proceeding: 
See  Quieting  Titie,  %%  34-43. 
For  divorce,  see  Divorce,  {g  93-101. 
For  injunction,  see  Injunction,  |  118. 
To   enforce   special    performance,   see    Specific 

Performance,  {  114. 
To  foreclose  mortgage,  see  Mortgages,  |  458. 

(A)  OrlKlnal   Bill. 

In  suits  for  injunction,  see  Injunction,  |  IIK. 
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In  suits  for  specific  perfomutBce,  see  Specific 

Performance,  |  114. 
In  suits  to  quiet  title,  see  Qaieting  l^tle,  {| 

34-43. 

IE)  DeBKwrrer.    Bzeeptloaa,    and    Mettons. 

I  239.  A  demurrer  to  a  bill  In  equity  admits 
the  truth  of  its  averments.— Michigan  Xrvst 
0>.  ▼.  McNamara  (Mich.)  653. 

(H)  laaves,  Proof,  and  Tarlanee. 

In  suits  to  quiet  title,  see  Quletlog  Title,  |  43. 

V.  EVmSNOE. 

/n  particular  proceeding*. 
^See  Injunction,  f  128. 
For  divorce,  see  Divorce,  |  130. 
To   enforce   specific   penormance,   see    Specific 

Performance,  {  121. 
To  foreclose  mortgages,  see  Mortgages,  |  460. 

Vm.  WBABING,  SITBMISSIOir  OF  IS- 
SUES TO  tXSKX,  AHD  BEHEARIWa. 

Constitutional  right  to  trial  by  jury,  see  Jury, 
1 13. 

IZ.  MASTEBS  AND  OOMMISSIONEBS, 
AlTD  FBOCEEDIKOS  BE- 
FORE THEM. 

Reference  in  action  at  law,  see  Reference. 
iRview  of  gneetions  of   fact,  see  Appeal  and 
EJrror,  |  1022. 

X.  DEOBEE  Aim  ENFOBOEICEKT 
THEREOF. 

In   suits   for   cancellation   of   instruments,  see 
Cancellation  of  Instruments,  g  69. 

In  particular  procecdingt. 
For  divorce,  see  Divorce,  |§  155-165. 
To  foreclose  mortgage,  see  Mortgages,  f  400. 
To  set  aside  transfers  in  fraud  of  creditors,  see 
Fraudulent  Conveyances,  {  312. 

EQUITY  OF  REDEMPTION. 

See  Mortgages,  {§  694r-614. 
Transfer,  see  Mortgages,  |  295. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

S  14.  Measure  of  recovery  stated  upon  rlola- 
tion  of  an  escrow  agreement— Murray  t.  Fos- 
Icett   (Minn.)   14. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  §§  35-65. 

Of  bridges,  see  Bridges,  {  12. 

Of  right  of  exemption,  see  Homestead,  |  212. 

Of  tele)nraphs  or  telephones,  see  Telegraphs  and 

Telephones,  |S  10-20. 
Of  trusts,  see  Trusts,  {  .S49. 
Of  wiU,  see  Wills,  {J  303-377. 

ESTATES. 

Bankrupts'  estates,  see  Bankruptcy. 
Created  by  will,  see  Wills,  §ji  600-616. 
Decedents    estates,    see   Descent   and    Distribu- 
tion; Executors  and  Admini.strators ;  Wills. 
Subject  to  dower,  see  Dower,  {  15. 

Particular  ettatet. 
See  Dower;  Homestead;  Life  Estates;  Trusts, 

1147. 
Estates  for  years,  see  Landlord  and  Tenant 
Tenancy  in  common,  see  Tenancy  in  Common. 


ESTOPPEL 

See  Election  of  Remedies. 


ISl. 


I.  BT  BEOOBD. 


n.  BT  DISED. 


(A)  Cr««tlon    and    Operation    In    General. 

.  i  14.  The  owner  of  land  abutting  on  a  street 
has  no  private  rixht  of  action  in  equity  to  abate 
an  obstruction  situated  on  his  own  land,  and 
erected  under  a  written  license.— Walterman  v. 
Village  of  Norwalk  (Wis.)  479. 

i  22.  A  recital  in  a  bond  of  indemnity,  to  se- 
cure contract  for  exchange  of  real  for  personal 
property,  that  the  chattels  are  of  an  agreed 
value  does  not  estop  either  party  from  proving 
actual  value.— Haffke  v.  Coffin  (Neb.)  1045. 

I  23.  Where  an  owner  of  land  conveys  the 
same  without  any  reservation,  and  warrants 
against  all  incumbrances,  he  is  estopped  to 
claim  any  interest  in  the  premises. — Brown  t. 
Fuller  (Mich.)  621. 

I  26.  Recitals  in  a  certain  master's  deed  held 
not  admissible  in  evidence  as  against  certain 
persons.- Reams  v.  Sinclair  (Neb.)  562L 

(B)  EUitates  and  Rlsbts   8ubse«uentlr  Ao- 

anlrcd. 

I  39.  A  quitclaim  deed  of  the  heir  of  an  en- 
trant on  government  lands  does  not  create  an 
estoppel  to  claim  under  a  patent  subsequently 
issued.— Hohn  v.  Bidwell  (S.  D.)  837. 

m.  EQXTITABIJ!   ESTOFPEXi. 

To  atiert  or  deny  particular  facta,  right», 
claimt,  or  liabilitiet. 

Grounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  $f  388,  .389. 

Invalidity   of   contract   for  sale   of  homestead, 
see  Homestead,  g  123. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  §  252. 

To  claim  land  purchased  by  trustee,  see  Trusts, 
g  230. 

Validity  of  insurance  policy,  see  Insurance,  gg 
388,  389. 

To  maintain  or  oppote  particular  remedict  or 

defeniet. 
See  I>imitation  of  Actions,  g  13. 
Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  g  882. 
By  election   of  remedy,  see  ETlection  of  Rem- 
edies, g  15. 

(B)  Gronada  of  Eiatoppel. 

I  63.  If  one's  conduct  induces  another  to 
believe  in  the  existence  of  certain  facts,  and  the 
other  acts  thereon  to  his  prejudice,  the  former 
is  estopped  to  deny  that  the  state  of  facts  does 
in  truth  exist.— Detroit  Savings  Bank  v.  Love- 
land  (Mich.)  678. 

g  63.  A  contractor  held  estopped  to  claim 
that  a  director  of  a  corporation  was  liable  on 
a  contract  for  sinking  a  shaft  in  a  salt  mine. — 
Detroit  Savings  Bank  v.  Loveland  (Mich.)  678. 

g  74.  One  entitled  to  an  interest  in  certain 
land  held  not  estopped  by  a  <]uitclaim  deed  to 
assert  title  subsequently  acquired  as  against  a 
subsequent  purchaser. — Hohn  v.  Bidwell  (S.  D.) 
837. 

(Bl)   Pleadla«r>    KTldenee,    Trial,    and    Re- 
Tien-. 

g  118.  In  an  action  against  a  director  of  a 
corporation  for  balance  of  cost  of  sinking  a 
shaft,  under  an  agreement  with  the  corpora- 
tion, evidence  considered  and  held  that  the  con- 
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tractor  proceeded  with  the  work,  relying  upon 
the  credit  of  the  corporation,  and  not  on  toat 
of  the  director.— Detroit  Savings  Bank  v.  Love- 
land  (Mich.)  67a 

EVIDENCE. 

See  Affidavits;  Depositions;  Discovery;  Wit- 
nesses. 

Applicability  of  Instructions  to  evidence,  see 
Criminal  Law,  i  814 ;   Trial,  %  252. 

Comments  by  counsel  on  evidence  or  failure  to 

froduce  evidence  or  call  witness,  see  Trial,  % 
22. 

Instructions  as  to  rules  of  evidencp.  see  Crim- 
inal Law,  {  786 ;    Trial,  K  204-207,  235. 

Instructions  ignoring,  see  Trial,  {  253. 

Instructions  on  evidence  or  witnesses  as  inva- 
sion of  province  of  jury,  see  Trial,  g  191. 

Motion  to  strike  out  evidence,  see  Trial,  H  89- 
86. 

Kewly  discovered  evidence  gronnd  for  new  trial, 
see  Criminal  Law,  §§  939-945;  New  Trial, 
J  102. 

Objections  to  evidence,  see  Trial,  |  83. 

Questions  of  fact  for  jury,  see  Criminal  Law, 
f  742;    Trial,  H  136-143. 

Reception  at  trial,  see  Criminal  Law,  S|  662- 
674 ;  Trial,  M  51-96. 

Waiver  and  eoriection  of  errors  in  rulings  as 
to  admissibility  of  evidence,  see  Trial,  {  414. 

At  to  portieular  fact*  or  itntet. 

See  Adverse  Possession,  §  85 ;  Boundaries,  J{ 
35-37;    Compromise  and  Settlement,  S  23. 

Agency,  see  Brokers,  (  8. 

Assumption  of  risk  oy  servant  injured,  see 
Master  and  Servant,  S  280. 

Authority  of  agent,  see  Principal  and  Agent,  \ 
123. 

Character  of  transaction  as  mortsage  or  other 
contract,  see  Mortgages,  |S  36-.38. 

Construction  of  contracts  of  sale,  see  Sales, 
§87. 

Contract  to  devise  land,  see  Wills,  $  68. 

Contributory  negligence,  see  Negligenee,  |!  122, 
132. 

Corporate  stockholders,  see  Corporntions,  §  171. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  g§  43,  110. 

Cruelty,  as  ground  for  divorce,  see  Divorce,  { 
130. 

Damages,  see  Damages.  K  166-169. 

Delivery  of  deed,  see  Deeds,  §§  194,  208. 

Bstoppel,  see  Estoppel,  |  118. 

Execution  of  will,  see  Wills,  g  Sai. 

Existence  or  location  of  street  or  highway,  see 
Municipal  Corporations,  \  654. 

Fraud,  see  Fraud.  SS  .50-58. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills.  166. 

Gifts,  see  Gifts,  {$  47-49. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  valne,  see  Bills  and  Notes.  |  525. 

Ground  for  removal  of  trustee,  see  Trusts,  \ 
167. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  §  279. 

Leches  in  action  by  stockholder,  see  Corpora- 
tions, {  320. 

Negligence  of  fellow  servant,  see  Master  and 
Servant,  $  279. 

Negligence  of  master  causing  injury  to  servant, 
see  Master  and  Servant,  SS  270,  278. 

Obstruction  of  drainage  ditch,  see  Waters  and 
Water  Courses,  g  126. 

Payment,  see  Payment,  g  66. 

Performance  or  breach  of  contract,  see  Con- 
tracts, I  322. 

Privileged  communications,  see  Witnesses,  g 
222. 

Revocation  of  guaranty,  see  Guaranty,  g  25. 

Title  of  plaintiff  asking  aijecific  performance  of 

contract,  see  Specific  Performance,  g  121. 
Transfer  and   ownership   of   bill  or   note,    see 
Hills  and  Notes,  g  496. 


Validity  of  contract,  see  Contracts,  i  99. 
Validity  of  contract  of  sale,  see  Vendor  and 

Purchaser,  g  44. 
Validity  of  deed,  see  Deeds,  gg  196.  211. 

In  action*  hy  or  ogaintt  partienUtr  eUutet  of 
pernont. 

See  Carriers,  |g  276,  317,  318;  Hnsbond  and 
Wife,  g  232;  Landlord  and  Tenant,  g  231: 
Master  and  Servant,  gg  265-280;  Municipal 
Corporations,  |g  817-819;  Partnepsbip.  g 
121 ;  Railroads,  gg  441-446^  481,  482 ;  Street 
Railroads,  gg  112,  113. 

Insurance  companies,  see  Insurance,  g  817. 

Shareholders  against  corporate  officers  or 
agents,  see  Corporations,  g  320. 

Telephone  company,  see  Telegraphs  and  Tele- 
^ones,  g  20. 

In  particular  civH  actions  or  proceeding*. 

See  Trespass,  g  46 ;   Work  and  Labor,  g  28l 

Accounting  between  partners,  see  PartpenhipL 
g  121. 

Accounting  by  factor,  see  Factors,  g  42. 

Bastardy  proceedings,  see  Bastards,  g  51. 

Contempt  proceedings,  see  Contempt,  g  60. 

Disbarment  proceedings,  see  Attorney  and  Cli- 
ent, g  53. 

Election  contests,  see  Elections,  gg  291-293. 

For  assault,  see  Assault  and  Battery,  g  35. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  Carriers,  g  2T6. 

For  breach  of  contract  of  sale,  see  Vendor  and 
Purchaser,  g  329. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
g  440. 

For  divorce,  see  Divorce,  g  130. 

For  fraud,  see  Fraud,  §$  50-58. 

For  fraudulently  withholding  patented  machine 
from  market,  see  Patents,  g  216. 

For  injunction,  see  Injunction,  g  128. 

For  injuries  caused  by  electricity,  see  Electric- 
ity, g  19. 

For  injuries  from  defects  or  obstructions  in 
highways,  see  Highways,  g  211. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  gg  817- 
819. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  gg  481,  482. 

For  injuries  from  negligence,  see  Negligence,  gg 
122-132. 

For  injuries  from  overhanging  telephone  wire, 
see  Telegraphs  and  Telephones,  g  20. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  gg  441—446. 

For  injuries  to  passengers,  see  Carriers,  gg  317, 
318. 

For  injnries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  gg  112,  113. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, |g  2(i5-280. 

For  injuries  to  trespasser  on  train,  see  Rail- 
roads, g  282. 

For  malicious  prosecntion,  see  Malicious  Pro*- 
ecution,  |g  5(M3)S. 

For  malpractice,  see  Physicians  and  Surgeons, 
g  18. 

For  new  trial,  see  New  Trial,  g  143. 

For  price  or  value  of  goods  sold,  see  Sales,  f 
358. 

For  rent,  see  Landlord  and  Tenant,  g  231. 

For  wsges,  see  Master  and  Servant,  g  SO. 

For  wrongful  attachment,  see  Attachment,  | 
374. 

On  hills  or  notes,  see  Bills  and  Notes,  gg  406~ 
52.'5. 

On  claim  against  decedent's  estate,  see  Execu- 
tors and  Administrators,  g  221. 

On  indemnity  bond,  see  Indemnity,  g  15. 

On  insurance  policy,  see  Insurance,  gg  046- 
(565,  817. 

On  subscription,  see  Subscriptions,  g  21. 

I'robate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  g  303. 
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To  enforce  specific  performance,  see  Specific 
Performance,  f  121. 

To  enjoin  building  of  cofferdam  and  closing  of 
water  gate,  see  Waters  and  Water  Courses, 
i  158^. 

To  establish  boundaries,  see  Boundaries,  U  35- 
37. 

To  establish  trust,  see  Trusts.  {  110. 

To  foreclose  mortgage,  see  Mortgages,  |  460. 

To  recover  price  paid  for  real  estate,  see  Ven- 
dor and  Purchaser,  f  44. 

To  restrain  liquor  nuisance,  see  Intoxicating 
Liquors,  {  275. 

In  criminal  proiecutiona. 
See  Adultery,  {  14 ;    Burglary,  SIS  .16-41 ;   Con- 
tempt,  §  60 ;  Criminal  Law,  i  368 ;  Homicide, 
||l86-253;     Larceny,   }§  55-02:    Rape,   H 

Bastardy  proceedings,  see  Bastards,  i  54. 

For  carrying  on  business  without  license,  see 
Licenses,   |  42. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, il  227-236. 

lieviev    and    procedure    thereon    in    appellate 

courtt. 
Harmless  error  In  rulings  on,  see  Appeal  and 

Error,  {{  1108,  1169. 
Matters   considered    in    determining   questions, 

see  Appeal  and  Error,  {  837. 
Re\-iew  of  discretionary   rulings,  see  Criminal 

Law,  {  1153. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of   error,   see  Appeal   and   Error,   if 

1047-1068. 
Review  of  rulings  as  dependent  on  presentation 

of  evidence  in  record,  see  Appeal  and  Error, 

!  690. 
Review  of  rulings  as  dependent  on  presentation 

of  objection  in  lower  court,  see  Appeal  and 

Error,  §  204;    CriminRl  Law,  §  1036. 
Review  of  rulings  as  dependent  on   taking  of 

exception  in  lower  court,  see  Appeal  and  Er- 
ror, I  260. 
Review  of  rulings  involving  discretion  of  court, 

Sep  Appeal  and  Error,  {  970. 
R^'iew  of  suflficiency  of  evidence,  see  Appeal 

and    Error,   U   997-1022;    Criminal   Law,   { 

1159. 

I.'  JUDIOIAI.  NOTICE. 

{  6.  It  is  a  fact  of  common  knowledge  that 
a  snowplow  does  not  and  cannot  clear  the  walk 
in  the  center  as  well  as  it  does  at  the  edges 
where  people  have  not  trodden.— Jefferson  v. 
City  of  Sault  Ste.  Marie  (Mich.)  610. 

§  20.  The  Supreme  Court  will  take  judicial 
notice  that  the  Dulnth,  .South  Shore  &  Atlantic 
Railway  Company  is  engaged  in  interstate  com- 
merce.—Dingman  v.  Duluth,  S.  S.  &  A.  Ry.  Co. 
(Mich.)  24. 

}  35.  In  the  absence  of  proof  to  the  con- 
trary, the  laws  of  another  state  are  presumed 
to  be  like  those  of  Iowa.— Morril  v.  Bentley 
(Iowa)  734. 

i  Sn.  The  Supreme  Court  cannot  ag  a  rule 
take  judicial  notice  of  the  incorporation  of  mu- 
nicipalitieH  of  other  states. — Sherman  v.  Beam 
(S.  D.)  442. 

•  I  37.  The  court  will  not  take  judicial  notice 
of  the  law  of  Cnnada.— O.  W.  Kerr  Co.  v.  Ny- 
gren  (Minn.)  1112,  1114. 

i  48.  The  courts  will  take  jtidicial  notice 
that  on  Doccinler  Isl  taxes  have  been  assessed, 
levied,  and  extended  against  real  estate  subject 
to  taxation.— Hohn  v.  Bidwell  (S.  D.)  837. 

n.  FBESmiPTIONS. 

At  to  particular  fact*  or  i»»uet. 
Acceptance  of  gift,  see  Gifts,  J  47. 
Character  of  transaction  as  mortgage  or  other 
contract,  see  MortznceB.  $  .S(i. 


Constitutionality  of  statutes,  see  Oonstitutional 

Law,  I  48. 
Delivery  of  deed,  see  Deeds,  {  194. 
B2quality  of  partners,  see  Partnership,  g  44. 
Payment,  see  Payment,  $  66. 
Prejudice  from  error  in  trial  court  see  Appeal 

and  Error,  $  1031 ;    Criminal  Law.  J  1163. 
Privileged    communications,    see    Witnesses,    ( 

222. 
Validity  of  deed,  see  Deeds,  f  196. 

7n  particular  civil  actions  or  proceedingi. 

Election  contests,  see  Elections,  S  291. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  i  817. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  {  112. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, I  265. 

I  67.  Where  a  settled  design  has  been  proved 
to  exist,  it  will  be  presumed  that  it  will  be  per- 
sisted in  and  acted  upon  but  for  some  superven- 
ing obstacle.- Larsen  t.  Postal  Telegraph  Cable 
Co.  (Iowa)  813. 

m.   BURDEN  OF  PROOF. 

At  to  particular  factt  or  ittuet. 
Fraud  or  mistake  in  accounting  by  agent,  see 

Principal  and  Agent  %  78. 
Transfer  and   ownership   of   bill   or   note,   see 

Bills  and  Notes,  §  496. 

In  particular  civil  aetiont  or  proceeding*- 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  |  441. 

For  injuries  to  servants,  see  Ma'ster  and  Serv- 
ant, 8  205. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, I  56. 

On  bills  or  notes,  see  Bills  and  Notes,  {  496. 

On  insurance  policies,  see  Insurance,  H  IM6, 
817. 

rV.  RELEVANCY,  MATERIAI.ITT.  AND 
COMPETENCY  IN  GENERAL. 

■A)   Facta  in  Issne  and  Relevant  to  Issnes. 

In  criminal  prosecutions,  see  Criminal  Law,  8 
368. 

i  116.  In  an  action  on  a  mutual  benefit  cer- 
tificate, where  certain  letters  writti-n  by  plain- 
tiff were  introduced  by  defendant,  the  mcanin;; 
of  which  was  obscure,  held  not  error  to  p'-rmit 
plaintiff  to  explain. — Lillie  v.  Modem  Woodmen 
of  America  (Neb.)  1004. 

(B)  Res  Oeatte. 

In  criminal  prosecutions,  see  Criminal  Law,  i 
368. 

(C)  similar    Facta    and    Tranaactlona. 

Action  for  breach  of  warranty,  see  Sales,  f!  440. 
Action    for   injuries    from    frightening   anim:ils 
on  streets  see  Municipal  Corporations,  {  706. 
Other  offenses,  see  Criminal  Law,  g  372. 

{  142.  Market  value  of  an  article  at  any  giv- 
en time  held  fixed  by  sales  made  at  or  about 
that  time.— Carle  v.  Nelson  (Wis.)  407. 

(D)   Materiality. 

In  criminal  prosecutions,  see  Criminal  Law,  {§ 
382-396. 

(B)  Competener. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
382-396. 

{  150.  On  an  issue  as  to  defendant's  neg- 
ligence in  shooting  plaintiff  by  mistake  for  a 

deer,  evidence  of  experiments  made  held  compe- 
tent, on  proof  that  they  were  made  under  similar 
(onditions. — Harper  v.  Ilolcomb  (Wis.)  1128. 
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I  151.  The  b«yer'«  own  testimony  is  compe- 
tent to  prove  that  he  relied  on  the  warranty  al- 
leged.—Zenor  T.  Smith  (Iowa)  3S2. 

V.  BEST  AND  SEOONDABT  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  { 
.  402. 

jl  158.  Parol  evidence  as  to  the  terms  of  a 
will  was  inadmissible  as  beine  secondary  evi- 
dence.—Weiser  V.  Ross  (Iowa)  387. 

I  171.  In  an  action  for  breach  of  warranty, 
secondary  evidence  held  admissible. — Stockbridge 
Elevator  Go.  v.  Booth  (Mich.)  619. 

Vn.   ADBflSSIONS. 

(A)  Natare,  Form,  and   Incident*  In  Oen> 
eral. 

$  213.  On  an  issue  as  to  whether  an  attach- 
ment was  wrongfnily  sued  out,  offer  of  compro- 
mise made  by  plaintiff  in  attachment  held  inad- 
missiblp. — Messena  Savings  Banlc  t.  Garside 
(Iowa)  918. 

S  215.  A  petition  for  a  drainage  ditch  sign- 
ed by  one  injured  by  its  establishment  held  not 
to  be  an  admission  contradictory  to  his  testi- 
mony.— Larson  v.  Webster  County  (Iowa)  165. 

(B)   Proof  and  Blleet. 

g  264.  An  admission,  in  proceedings  to  as- 
sess land  for  sewer  improvements,  that  a  tract 
of  52  acres  was  valued  at  a  certain  snm  an 
acre,  was  presumptively  applicable  to  each  of 
the  acres,  including  the  IS  acres  of  the  land 
which  abutted  on  the  sewer  and  was  assessed 
therefor.— Gray  v.  City  of  Des  Moines  (Iowa) 
582. 

VXU.  DE0I.AIIATIONS. 

(A)  Nature,  Form,  and   Incident!   In  Gen- 


S  271.  Testimony  as  to  a  seller's  refnaal  to 
accept  a  note  for  the  price  of  an  animal  held 
not  objectionable  as  showing  a  self-serving  dec- 
laration.—Zenor  V.  Smith  (Iowa)  382. 

§  271.  Self-serving  statement  by  a  testator 
in  his  will  held  not  competent  to  support  testa- 
tor's title.— Tyler  v.  Wright  (Mich.)  205. 

g  271.  A  letter  held  not  admissible  in  evi- 
dence, being  a  self-serving  statement  made  in 
the  absence  of  the  other  party. — Dralte  Coal 
Co.  V.  Croze  (Mich.)  355. 

§  271.  Declantions  by  a  party  In  his  own 
favor  to  a  third,  person  in  the  absence  of  the 
other  party  held  hearsay.— Drake  Coal  (Jo,  v. 
Croze  (Mich.)  855. 

IZ.   HEARSAY. 

I  317.  On  a  counterclaim  for  damages  for 
wrongful  attachment,  evidence  as  to  what  it 
would  cost  to  fix  an  automobile  held  hearsay 
and  incompetent. — Massena  Savings  Bank  v. 
Ganside  (Iowa)  9ia 

I  317.  On  an  issue  as  to  whether  an  attach- 
ment was  wrongfully  sued  out,  statements  by  a 
third  person  held  inadmissible  as  hearsay. — >las- 
sena  Savings  Bank  v.  Garside  (Iowa)  918. 

I  317.  Evidence  held  properly  admitted,  not 
being  hearsay.— Meade  v.  Detroit,  J.  &  C.  Ry. 
(Mich.)  1114. 

{  323.  Evidence  of  a  witness  that  he  had 
i>een  offered  a  certain  price  for  corporate  stock 
held  not  competent  evidence  as  to  its  value. — 
Morril  v.  Bentley  (Iowa)  734. 

X.  DOCVMENTART  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
442. 


(B)  BxempUHeattoM,      TranMsrlpta,      and 

Certtflea  Ooplea. 

i  343.  Abstract  of  title  held  proof  of  execu- 
tion and  recording  of  a  deed  as  therein  redt- 
ed.— Bresee  v.  Seberger  (Neb.)  204. 

(C)  Prl-rate  "WrlHamm  and  Pablicatioaa. 

{  359.  Where  photographs  were  not  taken  at 
the  time  of  an  injury,  but  it  was  shown  that 
they  were  correct  representations  of  the  prem- 
ises at  that  time,  they  are  admissible. — Mahar  v. 
Montello  Granite  Ca  (Wis.)  949. 

(D)  Prodnetloa,    Anthentlcattoa,    and    Ef- 
fect. 

Production  and  in8i>ection  before  trial,  see  Dis- 
covery, §  97. 

i  366.  An  ordinance  book  held  sufficiently 
identified  as  the  ordinance  l>ook  of  a  cit.v. — Lane- 
Moore  Luml>er  Co.  t.  City  of  Storm  Lake  (Iowa) 
924. 

$  370.  Under  Rev.  Laws  1905.  §  4710,  held, 
that  a  duly  acknowledged  deed  is  admissible, 
without  other  proof,  as  prima  facie  evidence 
that  it  was  signed   and   delivered. — Murray   ▼. 

Foskett   (Minn.)    14. 

S  383.  In  an  action  on  an  account,  evidence 
held  sufficient  on  which  to  basp  a  judgment. — 
Columbia  Phonograph  Co.  t.  Sherman  (Mich.) 
186. 

t  383.  Entrioa  in  a  police  judge's  docket  held 
ordinarily  conclusive  in  an  action  against  him 
for  chandng  excessive  fees. — Downey  v.  Coyken- 
dall  (Neb.)  983. 

XI.   PAROI.    OR    EXTRTirSIO    EVI- 
DENCE AFFECTING  WRmHOS. 

To  establish  trust,  see  Trusts,  |  43. 

(A>  Contradlctlna,  Varylnir.  or  Addlns  t» 
Terms  of  Written   Inatrnment. 

{  411.  Parol  evidence  is  inadmissible  to  com- 
plete or  vary  an  insufficient  written  contract.— 
Lynn  v.  Richardson  (Iowa)  1097. 

{  423.  The  relations  and  liabilitleg  of  partieo 
to  accommodation  paper  can  Ije  shown  bv  oarol 
evidence.— Lamberson  v.  Love  (Mich.)  1126. 

(B)  Invalidating  'Written  Inatrnment. 

I  434.  Under  CSv.  Code,  S  1249.  providing 
that  when,  through  fraud,  mistake,  or  accident, 
a  written  contract  fails  to  exprp.'is  the  real  in- 
tention, the  erroneous  part  shall  be  disregarded. 
held,  evidence  of  plaintiff  having  misrepresent- 
ed to  defendant,  who  did  not  understand  Eng- 
lish, the  nature  of  the  instrument,  was  admis- 
sihle.— Sioux  Remedy  (%.  ▼.  Lindgren  (S.  D.> 
49. 

(C)  Separate    or   Snbaennent    Oral    Aaiec- 

ment, 

I  441.  Parol  evidence  held  inadmissible  ta 
vary  a  written  lense. — Johnson  v.  Electric  Park 
Amusement  (To.  (Iowa)  807. 

(D)  ConBtmetinn    or  Applleatlon    of  Iiaa- 

ffnaye  of  'Written  Inatrnment. 

i  450.  In  an  action  by  the  buver  for  breach 
of  wsrranty,  parol  evidence  hel4  inadmimihle  to 
explain  a  written  confirmation  of  nnrrhaae. — 
Stockbridge  Elevator  Co.  v.  Booth  (Mich.)  619. 

S  460.  Defective  deacription  in  deed  held 
properly  aided  by  extrinsic  proof  not  inconsist- 
ent with  the  description  in  the  deed.— Ridiard- 
son  V.   Sketchley  (Iowa)  407. 

f  460.  Parol  evidence  held  admissible  to  make 
certain  what  appears  on  the  face  of  a  written 
contract  to  be  uncertain. — Brittaon  y.  Smltb 
(Mich.)  599. 

f  461.  Where  there  is  no  ambiguity  in  a  val- 
id  conveyance,    its  meaning  cannot   be    varied 
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by  a  particalar  intent  exiating  in  tlie  mind  of  the 
crantor.— In  re  White  (Minn.)  1028. 

$  461.  Certain  evidence  held  admissible  un- 
der Civ.  Code,  t  1256,  authorizing  explanation 
of  a  contract  by  the  circumstances  under  which 
it  was  made. — Sioux  Remedy  Go.  t.  Lindgren 
(S.  D.)  49. 

S  461.  As  affecting  a  written  contract  be- 
tween parties,  held  defendant  could  prove  the 
indncements  held  out  to  him  by  plaintiff  result- 
ing in  execution  of  the  contract.— Sioux  Rem- 
edy Co.  V.  Lindgren  (S.  D.)  49. 

Xn.   OPINION  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  H 

(A)  Conelnsloiia     and     Opinions     vf     Iflt- 
neaaes  In  General. 

<  471.  Testimony  concerning  a  horse  talcing 
fnght  held  not  inadmissible  as  being  a  state- 
ment of  the  witness'  conclusions.— Stokes  v. 
Sac  City  (Iowa)  786. 

I  472.  Opinion  as  to  whether  a  machine  was 
properly  guarded  was  properly  excluded;  the 
question  oeing  for  the  jury. — Stephenson  v. 
Sheffield  Brick  &  Tile  Co.  (Iowa)  5S6. 

{  472.  In  a  servant's  action  for  injuries,  the 
admission  of  certain  evidence  held  error. — Dol- 
strom  V.  Newport  Min.  Co.  (Mich.)  643. 

S  474.  A  witness'  answer  that  a  machine 
was  worthless  held  not  prejudicial.— Billmeyer 
y.  Queen  Mfg.  Co.  (Iowa)  115. 

I  474.  The  refusal  to  permit  a  witness  to 
answer  a  question  calling  for  his  opinion  held 
not  erroneous. — Anthony  v.  Cass  County  Home 
Telephone  Co.  (Mich.)  659. 

I  483.  A  witness  who  has  inspected  a  ma- 
chine may  testify  as  to  the  condition  in  which 
he  found  it— Billmeyer  ▼.  Queen  Mfg.  Co. 
(Iowa)  115. 

CB)  Snbjeets  of  Bzpert  Teatlnionr. 

I  508.  In  an  action  against  a  telephone  com- 
pany for  horses  killed  by  electric  shock,  certain 
testimony  held  competent  in  view  of  the  defense. 
— Anthony  v.  Cass  County  Home  Telephone  Co. 
(Mich.)  659. 

i  513.  An  expert  who  has  examined  a  ma- 
chine may  testify  as  to  its  condition. — Billmeyer 
r.  Queen  Mfg.  Co.  (Iowa)  115. 

I  525.  An  expert  who  has  examined  a  ma- 
chine may  testify  as  to  its  value.— Billmeyer  v. 
Queen  Mfg.  Co.  (Iowa)  115. 

(O)  Oonipetener  of  Kzperta. 

In  criminal  prosecutions,  see  Criminal  Law,  SI 
479-486. 

I  639.  A  witness  held  to  be  qnalified  as  an 
expert. — Schweikert  y.  John  R.  Davis  Lumber 
Co.  (\VU.)  608. 

I  543.  One  held  Mmpetent  to  testify  to  mar- 
ket value.— Carle  y.  Nelson  (Wis.)  467. 

nH)   Bxamlnatlon   of  Bxperts. 

In  criminal  prosecutions,  see  Criminal  Law,  11 
484-4SC. 

{  548.  Certain  testimony  held  so  indefinite 
that  it  should  have  been  stricken  out  on  mo- 
rion.— Denchfield  v.  Minneapolis,  8t  P.  &  S. 
S.M.  Ry.  Co.  (Minn.)  551. 

{  553.  A  hypothetical  question  need  not  in- 
clude all  the  facts  and  circumstances  which  the 
evidence  tends  to  establish.— Neal  y.  Sheffield 
Brick  &  Tile  Co.  (Iowa)  398. 

{  555.  Expert  testimony  as  to  tendencies  of 
a  shaft  to  bend  held  inadmissible. — Stoeckle  y. 
Great  Weotern  Cereal  Co.  (Iowa)  157. 


(F)  ESeet  of  Opinion  Byldenoe. 

S  670.  Weight  of  expert  testimony  stated.— 
Anthony  v.  Cass  Ck>unty  Home  Telephone  Co. 
(Mich.)  659. 

ZIV.  WEIGHT  AND   S1TTFICIENCT. 

Credibility,  impeachment,  contradiction,  and 
corroboration  of  witnesses,  see  Witnesses,  f$ 
321-402. 

Effect  of  tax  deeds  as  evidence,  see  Taxation, 
I  788. 

In  criminal  prosecutions,  see  Criminal  Law,  §§ 
553-564. 

Instructions  as  to  weight  and  sufBciency,  see 
Trial,  §  235. 

Questions  for  jury,  see  Trial,  §§  139-143. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror, 18  997-1022. 

A»  io  particular  facte  or  iteuei. 

See  Boundaries,  §  37;   Deeds,  H  20S-211. 

Agency  of  broker,  see  Brokers,  i  106. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  g  280. 

Authority  of  agent,  see  Principal  and  Agent, 
5  123. 

Character  of  transaction  as  mortgage  or  other 
contract,  see  MortRages,  {  38. 

Contract  to  devise  land,  see  Wills,  §  58. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  g  110. 

Cruelty,  as  ground  for  divorce,  see  Divorce,  { 
130. 

Delivery  of  deed,  see  Deeds,  §  208. 

Estoppel,  see  Estoppel,  |  118. 

Execution,  existence,  and  genuineness  of  will, 
see  Wills,  J  808. 

Fraud,  see  Fraud,  |  68. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  {  166. 

Gifts,  see  Gifts,  g  49. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  valuBj  see  Bills  and  Notes,  g  525. 

Gratuitous  service,  see  Work  and  Labor,  g  28. 

Ground  for  removal  of  trustee,  see  Trusts,  { 
167. 

Holding  corporate  stock,  see  Corporations,  g 
171. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  {  279. 

Negligence  of  fellow  servant,  see  Master  and 
Servant,  g  279. 

Negligence  of  master  causing  injury  to  servants, 
see  Master  and  Servant,  g  278. 

Revocation  of  guaranty,  see  Guaranty,  g  25. 

Title  of  plaintiff  asking  specific  performance  of 
contract,  see  Specific  Performance,  g  121. 

Validity  of  contract  of  sale,  see  Vendor  and 
Purchaser,  g  44. 

Validity  of  deed,  see  Deeds,  |  211. 

In  particular  civil  actiona  or  proeeedinae. 

See  Trespass,  g  46 ;   Work  and  Labor,  {  28. 

Disbarment  proceedings,  see  Attorney  and  Cli- 
ent, g  sa 

For  assault,  see  Assault  and  Battery,  g  .35. 

For  breach  of  contract  of  sale,  see  Vendor  and 
Purchaser,  g  329. 

For  divorce,  see  Divorce,  I  130. 

For  fraud,  see  Fraud,  g  58. 

For  injunction,  see  Injunction,  |  128. 

For  injuries  caused  by  electrici^,  see  Electrici- 
ty, I  19. 

For  injuries  from  defects  or  obstructions  in 
highways,  see  Highways,  {  211. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Ck>rporations,  g  819. 

For  injuries  from  fires  causea  by  operation  of 
railroad,  see  Railroads,  |  482. 

For  injuries  to  passengers,  SM  Carriers,  |  318. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, ^  276-280. 

For  injuries  to  trespasser  on  train,  see  Rail- 
roads, g  282. 

For  malpractice,  see  Physicians  and  Surgeons,  < 
18. 
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For  wages,  see  Master  and  Seirant,  |  80. 
On  billa  or  notes,  see  Bills  and  Note!<.  S  525. 
On  insurance  policies,  see  Insurance,  i  065. 
I'robate    proceedings    and    actions    relating    to 

wills  or  probate,  see  Wills,  |  303. 
To   enforce   specific   performance,    see    Specific 

Performance,  {  121. 
To  establish  boundaries,  see  Boundaries,  {  37. 
To  establish  trust,  see  Trusts,  {  110. 
To  recover  price  paid  for  real  estate,  see  Vendor 

and  Purchaser,  {  44. 

I  584.  The  jury  in  weighing  the  testimony 
may  consider  its  reasonableness.— Oardiner  t. 
Courtright  (Mich.)  32Z 

§  686.  The  testimony  of  a  witness  that  he 
beard  no  signal  held  positive  and  not  negative 
testimony. — Morgan  v.  Iowa  Cent.  By.  Co. 
(Iowa)  1058. 

I  602.  The  defect,  if  any,  arising  from  the 
failure  of  plaintiff  suing  to  quiet  title  to  in- 
troduce in  evidence  a  plat  is  cured  by  its  in- 
troduction by  defendant. — Bingstad  v.  Hanson 
(Iowa)  145. 

I  694.  Right  to  reject  undisputed  testimony 
when  conflicting  with  known  physical  situations 
and  matters  of  common  knowledge,  stated.  - 
Falkenstern  t.  Town  of  Greenfield  (Wis.)  61. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discovery,  IS 

40,  41. 
Of  election  ballots  on  contests,  see  Elections,  { 

299. 
Of  expert  witnesses,  see  Criminal  Law,  f{  484- 

486;    Evidence,  H  548-555. 
Of  witnesses,  see  Witnesses,  |{  236-277. 

EXCEPTIONS. 

Necessity  and  sufficiency  for  purpose  of  review 

in  civil  cases,  see  Appeal  and  Error,  J|  248- 

272. 
Requisites  of  record  for  purpose  of  review,  see 

Anpeal  and  Error,  i  501. 
Risk-:  and  causes  of  loss  exrented  in  insurance 

policy,  see  Insurance,  {{  423-449. 

EXCEPTIONS,  BILL  OF. 

In  criminal  cases,  see  Criminal  Law,  {  1003. 

EXCESSIVE  DAMAGES. 

See  Damages,  U  130-132. 

EXCISE. 

Power  of  municipality  to  Impose  excise  tax,  see 

Municipal  Corporations,  {  682. 
Regulation  of  traffic  in  intoxicating  liquors,  see 

Intoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  {  101. 

EXECUTION. 

See  Attachment;   Garnishment. 
Exemptions,  see  Homestead. 
Liability  of  sheriff  for  levy  on  mortgaped  prop- 
erty, see  Sheriffs  and  (.'onstables.  i  114. 
Of  contracts,  see  Contracts,  §§  31—16. 
Of  deed,  see  Deeds,  {  53. 

VII.   SAXE. 

(A)   Manner,    Conduct,    Valldltr«   and  Coa- 
flvmlnc  or  Vaoatlnv. 

f  222.  Where  a  sheriff  levies  on  the  interest 
of  &  chattel  mortgagor,  the  notice  of  sale  should 

show  the  mortKaKe,  and  that  only   the  mortga- 


gor's right  is  levied  upon.— Johnson  v.  Gerber 
(Minn.)  905. 

(B)  Title  and  nivhta  of  Pnrcliaaer. 

Intervention  in  action  to  remove  cloud  on  title, 
see  Parties,  {  40. 

Vlll.   RET1TRN. 

i  335.  Where  a  sheriff  levies  on  the  interest 
of  a  chattel  mortgagor,  his  return  should  show 
the  mortgage,  and  that  only  the  mortgagor's 
risht  is  levied  upon.— Johnson  ▼.  Gerber  (Minn-i 
995. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Wills. 

Courts  of  probate,  see  Courts.  {  202. 

Exclusive  or  concurrent  jurisdiction  of  probate 
court  and  courts  of  equity,  see  Equity,  {  44. 

Testimony  as  to  transactions  with  persons  sub- 
sequently deceased,  see  Witnesses,  f|  13S-16tt. 

U.  APFOINTMIiNT,    QUAUTXCATIOK, 

ANB    TEKUIIE. 

{  18.  Under  the  provisions  of  Rer.  Codes 
1905,  t  4682,  subd.  4.  sections  6691,  0002. 
6707,  8022,  subds.  1,  8,  and  9,  and  sections 
8038  and  8039,  relating  to  the  appointment  of 
administrators,  a  foreign  corporation  is  incom- 
petent to  receive  letters  of  administration  on 
estate  of  the  decedent. — Grunow  v.  Simonitach 
(N.  D.)  835. 

i  20.  A  devisee  held  not  entitled  to  object  to 
confirmation  of  an  executor's  appointment. — In 
re  Smale's  EsUte  (Iowa)  119. 

}  20.  Stated  circumstances  held  to  require 
confirmation  of  an  executor's  appointment.— In 
re  Smale's  Estate  (Iowa)  119. 

I  20.  Riile  governing  confirmation  of  execu- 
tor's appointment  stated.- In  re  Smale's  Estate 
(Iowa)  119. 

VI.  AIXOWANCE  AND  FATMEHT  OF 

OI.AIMS. 

(A)  UabilMlea  of  Batate. 

Liabilities  of  devisees  and  legatees,  see  Wills, 
$840. 

I  213.  An  administrator  is  not  bound  to 
plead  the  statute  of  limitations  against  a  claim 
which  he  believes  to  be  just— In  re  Baum- 
over's  EJstate  (Iowa)  817. 

J  216.  Services  rendered  in  working  dece- 
dent's farm  or  caring  for  his  widow  after  hii 
death  are  not  provable  against  his  estate,  unless 
under  contract  with  him.— Myron  v.  Myron's 
Estate  (Mich.)  338. 

i  221.  Evidence  held  not  to  show  a  contract 
by  decedent  with  his  son  for  services  to  be 
rendered  after  his  death  in  working  decedent's 
farm  and  in  caring  for  bis  widow. — Myron  v. 
Myron's  Estate  (Mich.)  338. 

(B)  Preaentation    and    Alloiranee. 

i  239.  Mliere  administrators  allowed  cer- 
tain claims,  and  the  court  found  that  they  were 
paid  in  Rood  faith,  held,  such  finding  will  not 
be  disturbed  on  appeal. — In  re  Baumover's  Es- 
tate  (Iowa)   817. 

(D)  Priorities  and  Parasent. 

$  272.  Realty  descended  held  applicable  to 
the  payment  of  a  mortgage  on  land  devised  be- 
fore resorting  to  the  latter  for  that  purpose.— 
Wilts  v.  Wilts  (Iowa)  906. 

VII.  DISTRIBUnON  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition. 

X.  ACTIONS. 

Bill  of  interpleader,  see  Interpleader,  {  23. 
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XI.  ACOOITNTINa  AIHD  SETTLEMENT. 

(B)  Proeeedlnva  tor  Accoamtlnv. 

exclusive  or  concurrent  jurisdiction  of  probate 
court  and  courts  of  equity,  see  Equity,  §  44. 

(K)  Statinir,    Settling,    Opening,    and    Re- 
vienr> 

$  510.  On  appeal  in  proceedings  for  final 
settlement  of  a  decedent's  estate,  questions  of 
fact  are  not  triable  de  novo. — In  re  Baumover's 
Estate  (Iowa)  817. 

S  510.  An  appeal  held  necessarily  dismissed, 
in  view  of  the  record.— In  re  Helming's  Estate 
(Iowa)  903. 

EXECUTORY  CONTRACTS. 

In  genera],  see  Contracts. 

EXEMPLARY  DAMAGES. 

For  malicious  attachment,  see  Malicious  Prose- 
ecu  tion,  I  68. 

EXEMPTIONS. 

See  Homestead. 

From  taxation,  see  Taxation,  H  194-204. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpns,  see  Habeas  Corpus. 

EXPENSES. 

Family  expenses,  liabilities  of  husband  or  wife, 
see  Husband  and  Wife,  {  10. 

EXPERIMENTS. 

Competency  of  evidence,  see  Evidence,  {  150. 

EXP€RT  TESTIMONY. 

See  Criminal  Law,  Sj  479-486;    Evidence,  Si 
50S-525,  539-643,  548-555,  570. 

EXPRESS  TRUSTS. 

See  Tmsts,  H  30^-60. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXTORTION. 

See  Threats. 

EXTRA  WORK. 

Compensation  for  alterations  and  extra  work 
by  party  to  contract,  see  Contracts,  {  232. 

EXTRINSIC  EVIDENCE 

In  general,  see  Evidence,  H  411-461. 

FACT. 

Evidence  of  matters  of  fact  or  conclusions,  see 

Evidence,  S  471. 
Findings  of  fact,  see  Trial,  $$  351-362. 
Judicial  notice  of  facts,  see  li>idence,  §§  5-48. 
Matter   of   fact   distinguished   from   matters   of 

opinion,  see  Fraud,  §  11. 
Presumptions    as   to   continuance   of  fact,   see 

Evidence.  j|  67. 
Questions   of  law  and  fact,  province  of  court 

and  jury,  see  Criminal  Law,  §  742;  Trial,  §§ 

136-143. 


FACTORIZING  PROCESS. 

See  Garnishment. 

FACTORS. 

See  Brokers. 

Parol  evidence  to  show  inducement  for  making 
contract,  see  Evidence,  §  461. 

I  1.  Under  Rev.  Codes  1905,  g  5801,  defining 
a  factor,  he  may  buy  as  well  as  sell  property  the 
subject  of  the  agency. — Turner  v.  Crumptoa  & 
Crumpton  (N.  D.)  937. 

i  18.  Where  defendants  were  employed  by 
plaintiff  as  factors  to  buy  grain,  they  could  buy 
in  their  own  names  and  retain  title  as  security 
for  advances. — Turner  v.  Crumpton  &  (Trumpton 
(N.  D.)  937. 

I  42.  Evidence  held  to  show  that  defendants 
were  employed  by  plaintiff  as  factors  to  buy 
grain.— Turner  ▼.  Crumpton  &  Crumpton  (N. 
D.)037. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

Affecting  validity  of  insurance  policy,  see  In- 
surance, $  296. 

FAMILY. 

See  Husband  and  Wife;    Parent  and  Child. 
Homestead,  see  Homestead. 

FAMILY  EXPENSES. 

Liabilities  of  husband  and  wife,  see  Husband 
and  Wife,  |  19. 

FARES. 

For  carriage  of  passengers,  see  Carriers,  |  358. 

FATHER. 

See  Parent  and  Child. 

FAULT. 

See  Negligence. 

FEDERAL  COURTS. 

Removal  of  causes  to  federal  courts  from  state 
courts,  see  Removal  of  Causes. 

FEES. 

Constniction  of  statute  giving  fees,  see   Stat- 
utes. §  2.3.5. 
License  fees  in  general,  see  Licenses,  {  34. 

In  particular  actions  or  proceedings. 
For  divorce,  see  Divorce,  §  197. 

Of  particular  classes  of  officers  or  other  persons. 
See  Judges,  %  22;  Justices  of  the  Peace,  §§  16. 
Attorneys,  see  Attorney  and  Client,  S§  134-190. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  §§  168-201,  279. 

FEME  COVERT. 


See  Husband  and  Wife. 
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>    FENCES. 

For  dangerous  machinery  or  places,  see  Master 
and  Servant,  f  121. 

I  12.  A  boondarr  line  established  by  agree- 
ment and  acquiesced  in  for  more  than  ten  yean 
held  binding  on  the  parties  and  their  successors 
with  notice. — Meyer  v.  Perkins  (Neb.)  986. 

i  17.  Where  adjoining;  landowners  cannot 
agree  concerning  the  trimming  of  a  division 
hedge,  they  should  submit  the  same  to  the  fence 
viewers. — Meyer  t.  Perkins  (Neb.)  986. 

g  24.  One  who  erects  a  barbed  wire  fence 
on  the  rear  of  his  lot,  and  who  then  conveys  the 
lot,  held  not  liable  for  injuries  to  a  trespasser 
thereon  or  to  those  invited  by  the  purchaser. — 
Upp  V.  Darner  (Iowa)  409. 

{  26.  Adjoining  proprietor  held  not  entitled 
to  remove  division  hedge,  except  as  provided  by 
Comp.  St.  1889,  c.  2,  art.  2, 1 10.— Meyer  t.  Per- 
kins (Neb.)  986. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Brokers;    Factors;    Guardian  and  Ward; 

Partnership;  Principal  and  Agent;  Trusts. 
Between    corporations    and    their    officers    or 

agents,  see  Corporations,  gi  312-320. 
Disclosure  of   conununicatioDS,    see   Witnesses, 

IS  209-211. 


FIERI  FACIAS. 


See  Bzecution. 


FILING. 


B<md  or  undertaking  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error,  f  387. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  8  627. 

FILIUS  NULLIUS. 

See  Bastards. 

FINAL  ACCOUNTS. 

Of  executors   and   administrators, 
tors  and  Administrators.  {  510. 


see  Bxecn- 


FINDINGS. 


By  Jury  in  general,  see  Trial,  §g  351-362. 

In  proceedings  to  register  land  title,  see  Rec- 
ords, g  9. 

Review  in  appellate  court,  see  Appeal  and  E7r- 
ror,  gg  931,  1010-1015,  1022,  1071;  Criminal 
Law,  {  1159. 


FIREARMS. 


Se«  Weapons. 


FIRE  DEPARTMENT. 

See  Municipal  Corporations,  g  200. 

FIRE  INSURANCE 

See  Insurance. 

FIREPROOF  ROOFS. 

Municipal   regulations  as  to   construction,  see 
Municipal  Corporations,   gg  603,  625. 


FIRES. 

CSvil  liability  for  Injuries  from  fires  caused  by 
operation  of  railroad,  see  Railroads,  gg  481. 

Municipal  fire  department,  see  Monidpal  Cor- 
porations, g  20(). 

FISCAL  MANAGEMENT. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, gg  882-887. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, g  97. 

FLOWAGE. 

See  Waters  and  Water  Courses,  gg  177-1T9. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  g  349. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Action  between  partners,  see  Partnership,  g  104. 

Actions  for  unlawful  detainer  of  demised  prem- 
ises, see  landlord  and  Tenant,  gg  288-291. 

Jurisdiction  of  justice  court,  see  Justices  of  the 
Peace,  g  36. 

Trespass,  see  Trespass. 

I.  GlVHi  UCABIXJCTT. 

{  6.  Forcible  entrv  and  detainer  is  not  limit- 
ed to  cases  where  the  relation  of  landlord  and 
tenant  exists.— Knapp  t.  Reed  (Neb.)  430. 

FORECLOSURE. 

Of  mortgage,   see  Chattel  Mortgages,   |   265; 

Mortgages,  gg  408-567. 
Of  tax  lien,  see  Taxation,  |  634. 

FOREIGN  ATTACHMENT. 

See  Oaraishment 

FOREIGN  CORPORATIONS. 

See  Corporations,  gg  636-665. 
Regulation  of,  as  regulation  of  commerce,  see 
Commerce,  g  46. 


FOREIGN  UWS. 

if  laws  of  other 

FOREMAN. 


Judicial  nodoe  of  laws  of  other  states,  see  Bri- 
dence,  g  35. 


LiaMlity  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  foreman,  see  Master  and 
Servant,  g  189. 

FORFEITURES. 

Construction  of  leases,  see  Landlord  and  Ten- 
ant, g  37. 

Of  insurance,  'see  Insurance,  gg  351-367. 

Of  insurance,  estoppel  or  waiver  affecting  right, 
see  Insurance,  gg  388,  389. 

Of  lease,  see  Landlord  and  Tenant,  g  112. 

Of  liquor  license,  see  Intoxicating  Liquors,  g 
106. 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment. 
gS  628-632.  678-751. 
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FORMS  OF  ACTION. 

S«e  Action,  |  25;  Assumpsit,  Action  of; 
I}jectment ;  Forcible  Bntry  and  Detainer,  { 
6;  Replevin;  Trespass,  §(  19-62;  Trover 
and  Conversion. 

FORNICATION. 

See  Adnltery. 

FOURTEENTH  AMENDMENT. 

See  CoostituUonal  Law.  {{  209-229,  290^-819. 

FRANCHISES. 

Corporate  franchises  in  general,  aee  Corpora- 
tions, H  31-39,  598-621. 

Grants  67  municipal  corporations,  in  general, 
see  Municipal  Corporations,  t  285. 

Grants  by  municipal  corporations,  ripht  to  use 
street  lor  purposes  other  than  highway,  see 
Municipal  Corporations,  §!  680-682. 

Laws  affecting  franchises  as  impairing  obliga- 
tion of  contracts,  see  Constitutional  Law,  S 
133. 

I  1.  "rranchise"  defined.— State  ▼.  Farmers' 
&  Mechanics'  Savings  Bank  of  Minneapolis 
(Minn.)  445. 

i  2.  A  public  franchise,  burdened  with  a 
public  revenue  feature,  is  not  grantable  by 
a  state  agency  in  the  absence  of  unmistakable 
legislative  authority.— City  of  La  Crosse  v.  La 
Crosse  Gas  &  Electric  Co.  (Wis.)  530. 

FRATERNAL  ASSOCIATIONS. 

See  Inrarance,  |(  784-825. 

FRAUD. 

Affecting  will,  see  Wills,  i$  155-160. 

By  applicants  for  insurance,  see  Insurance,  i 
296. 

Conveyanoes  and  transactions  fraudulent  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Conveyances. 

Cross-examination  of  witness  charged  with,  set 
Witnesses,  {  273. 

Parol  or  extrinsic  evidence  to  show  fraud,  set 
EMdence,  |  434. 

X.  DEOEFTION   OOHSTITUTIMQ 

KtATTP,  Aim  LIABIUTT 

THEREFOR. 

i  11.  A  landowner  as  a  general  rule  is  not 
liable  for  a  misrepresentation  made  in  an  ef- 
fort to  sell  his  land.— Dresher  t.  Becker  (Neb.) 
276w 

I  13.  One  professing  to  know  a  true  boundary 
of  land  pointed  out  to  a  purchaser  cannot  es- 
cape liability  for  misrepresenting  the  boundary, 
because  he  did  not  know  that  the  boundary 
pointed  out  was  incorrect— Smith  t.  Packard 
&  Ck>.  (Iowa)  1076. 

{  13.  It  is  immaterial  as  to  liability  that  a 
person  making  representations  has  no  actual 
knowledge  as  to  their  accuracy,  provided  they 
are  relied  on  by  the  person  to  whom  they  are 
made.— Freeman  v.  F.  P.  Harbaugh  Co.  (Minn.) 
1110. 

J  20.  Defendant,  having  made  a  personal  ex- 
amination of  the  land  in  controversy  before  ac- 
cepting it  in  an  exchange,  held  not  entitled  to 
recover  damages  for  alleged  false  representa- 
tions as  to  the  amount  of  land  subject  to  over- 
flow.— SilviuB  ▼.  Deremore  (Iowa)  810. 

I  20.  Where  one  investigates  fully  for  him- 
self, he  cannot  claim  reliance  upon  representa- 
tions of  another;  but  partial  Investigation  and 


reliance  in  part  will  not  bar  an  action  for  de- 
ceit—Freeman T.  F.  P.  Harbaugh  Co.  (Minn.) 
1110. 

i  22.  A  vendor  misrepresenting  the  value  of 
his  property  to  a  nonresident  purchaser  who 
relies  thereon  held  liable  in  damages.— Dresher 
v.  Becker  (Neb.)  275. 

I  30.  Where  a  principal  and  agent  Jointly 
participate  in  the  fruits  of  actionable  fraud, 
they  are  jointly  liable  for  the  resulting  damages. 
—Dresher  y.  Becker  (Neb.)  275. 

n.  ACTIONS. 

(O)  Bvldenee. 

{  50.  One  suing  for  misrepresentations  con- 
cerning land  sold  to  him  held  to  have  the  burden 
of  proving  intent  to  deceive. — Smith  y.  Packard 
&  Co.  (Iowa)  1076. 

S  66.  In  an  action  against  real  estate  brokers 
for  misrepresenting  the  character  of  land  puiv 
chased  through  them  by  plaintiff,  evidence  offers 
ed  to  show  reliance  on  the  misrepresentations 
held  nroperly  excluded.— Smith  v.  Packard  & 
Co.  (I^wa)  1076. 

i  68.  Ordinarily  the  same  evidence  that 
proves  making  of  representations  known  to  be 
false  is  sufficient  also  to  establish  intent  to  de- 
ceive.—Smith  V.  Packard  &  Co.  (Iowa)  1076. 

i  68.  Fraud  cannot  be  inferred  from  ambig- 
uous evidence. — Denoyer  v.  First  Nat  Accident 
Co.  (Wis.)  475. 

(D)   D«in«ge». 

t  59.  Measure  of  damages  for  misrepresenta- 
tion hj  brokers  of  the  character  of  land  sold 
to  plaintiff  under  relinquishment  of  a  home- 
stead entry  stated.— Smith  v.  Packard  &  Co. 
(Iowa)  1076. 

S  59.  Measure  of  damages  stated  in  an  action 
for  frandnleat  representation  of  tlie  financial 
standing  of  makers  of  notes. — Freeman  y.  F.  P. 
Harbaugh  Co.  (Minn.)  1110. 

i  69.  Measure  of  damages  stated  where  a 
purchaser  of  realty  took  it  relying  on  the  ven- 
dor's misrepresentations.— Dresher  v.  Becker 
(Neb.)  275. 

FRAUDS,  STATUTE  OF. 

in.   FROMISEB     TO     AKSWER     FOR 

DEBT,    SEFA1TI.T,    OR    MISOAR- 

RIAGE    OF    ANOTHER. 

{  18.  An  a^eement  by  one  of  joint  obligors 
to  pay  the  entire  debt  secured  by  a  mortgage  on 
property  transferred  to  him  held  not  witoin  the 
statute  of  frauds.— Anderson  v.  Anderson 
(Iowa)  Tie. 

VIX.   SALES  OF  GOODS. 

(O)  OlTlnc  Barmeat  or  Part  Payment. 

I  95.  The  part  payment  required  by  the  stat- 
ute of  frauds  is  an  unconditional  transfer  to 
the  seller,  which  the  latter  unconditionally  ac- 
cepts in  discharge  of  the  purchase  price. — JiCon- 
ard  V.  Roth  (Mich.)  208. 

Vm.   REQUISITES  AND  SUFTIOIENOT 
OF  WBITINO. 

{  108.  Defendant's  signature  to  a  note  re- 
citing "for  value  received"  held  to  be  a  writing 
sufiicient  to  comply  with  St.  1898,  {  2307.— 
Kuenzie  y.  Jansen  (Wis.)  450. 

i  113.  Contract  for  sale  of  land  held  insuflS- 
cient  under  the  statute  of  frauds. — Bbert  v. 
Cullen  (Mich.)  185. 

nC.  OPERATION  AND  EFFECT  OF 
STATUTE. 

I  129.  CHrcnmsitances  held  to  show  a  suffi- 
cient  consideration  to  take  an  oral  agreement 
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to  give  land  to  plaintiff  ont  of  the  statute  of 
frauds.— Kelly  v.  Kelly  (Iowa)  380. 

I  143.  One  not  a  party  to  a  contract  for  the 
sale  of  corporate  stock  held  entitled  to  rely  on 
its  invalidity  under  tlie  statute  of  frauds  in  an 
action  against  him  by  the  purchaser  to  compel 
the  retransfer  of  the  stock. — Leonard  t.  Roth 
(Mich.)  208. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 
INVALID. 

<C)  Property  and  Rlgrhta  Tranaferred. 

§  47.  A  sale  of  books,  appliances,  horses, 
wagons,  etc.,  of  a  retail  coal  business  held  not 
a  sale  of  merchandise  within  Bulk  Sales  Law 
(Pub.  Laws  1905,  No.  223).— Bowen  t.  Quigley 
(Mich.)  680. 

g  47.  The  term  "fixtures"  as  used  in  Bulk 
Sales  Law  (Pub.  Laws  1905,  No.  223)  held  not 
to  include  delivery  horses,  wagons,  and  other 
tools  and  appliances  used  in  the  conduct  of  a 
retail  coal  business.— Bowen  v.  Quigley  (Mich.) 
690. 

in.  REBCEDrBS   OF  CREDITORS  AND 
PURCHASERS. 

(J)  Jndirment    or    Decree    nnd    Kxeontloa. 

I  312.  In  an  action  by  a  judgment  creditor  to 
set  aside  a  conveyance  as  in  fraud  of  creditors, 
held  error  to  adjudge  that  defendant  be  liable 
for  any  deficiency  remaining  after  the  proceeds 
of  the  property  conveyed  were  applied  to  satisfy 

?laintiS's  judgment.— Louder  v.  Hunter  (S.  Di) 
74. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  |  IIS. 

FRIGHT. 

Frightening  animals  on  streets,  see  Municipal 
Corporations,  g  700. 

FUNDS. 

Public  funds,   see   Municipal   Corporations,   K 

882-887. 

GARNISHMENT. 

See  Attachment. 

Interference    with    interestate    commerce,    see 
Commerce,  §  81. 

n.  PERSONS    AND    PROPERTY    SUB- 
JECT TO   GARNISHMENT. 

g  55.  Property  in  the  hands  of  a  carrier  held 
not  subject  to  garnishment  under  St.  1898,  g 
.^719,  as  in  the  consignee's  hands.— Kuehn  v. 
Nero  (Wis.)  56. 

i  62.  Money  in  which  another  has  a  joint  in- 
terest with  defendant  cannot  be  garnished. — 
Xachtegall  v.  Reilley  (Mich.)  099. 

III.  PROCEEDINGS   TO   PROCURE. 

§  78.  That  a  debt  owing  to  a  nonresident 
may  be  reached  by  garnishment,  the  debtor 
must  be  within  the  state,  subject  to  the  process. 
— Starkey  v.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  (Minn.)  540. 

§  78.  A  debt  due  from  a  foreign  corporation 
doing  business  in  the  state  to  foreign  corpora- 
tions doing  business  in  the  state  held  suoject 
to  garnishment.— Starkey  v. '  Cleveland,  C,  C 
&  St.  L.  Ry.  Co.  (Minn.)  540. 

g  81.  Money  or  property  outside  the  state  is 
not  subject  to  garnishment. — Kuehn  v.  Nero 
(Wis.)  m. 


Vm.  OXAIMS  BT  THIRD  PERSONS. 

g  206.  Where  it  cannot  be  said  from  an  ex- 
amination of  the  contract  under  which  the  mon- 
ey was  deposited  with  garnishee  whether  th» 
principal  defendant  or  the  claimants  own  it 
held,  the  proceeding  should  not  be  dismissed  fur 
want  of  jurisdiction,  though  defendant  wa^ 
served  out  of  the  state ;  but  an  issue  of  owner- 
ship should  be  formed  and  tried  under  Comn. 
Laws,  g  10,627.— Nachtegall  t.  ReiUey  (Mich.) 

GATES. 

Injuries  to  employ^  from  failure  to  maintain 
gates  on  mining  elevators,  see  Master  and 
Servant,  g  118. 

GENERAL  APPEARANCE 

See  Appearance,  gg  8,  9. 

GENERAL  DEMURRER. 

See  Pleading,  g  205. 

GIFTS. 

I.  INTER  VIVOS. 

g  16.  A  mere  intention  by  the  owner  to  give 
land  to  another  at  some  future  time  would  not 
constitute  a  gift— Kelly  v.  Kelly  (Iowa)  380. 

g  21.  Delivery  of  the  res  of  a  gift  to  a  third 
person  as  agent  or  trustee  for  the  donee  held 
sufiicient  to  create  a  valid  gift— Jones  v.  Nich- 
olas (Iowa)  125. 

g  25.  To  make  a  parol  gift  of  land  valid,  the 
donee  must  have  held  adversely  for  the  stat- 
utory period,  or  must  have  made  autiatantial 
and  valuable  improvements.— Kelly  v.  Kelly 
(Iowa)  380. 

g  34.  Mere  postponement  of  the  enjoyment 
of  property  given  will  not  defeat  the  validity  of 
the  gift— Jones  v.  Nicholas  (Iowa)  125. 

g  47.  An  acceptance  by  a  grantee  will  be 
presumed  where  the  conveyance  is  a  gift,  and 
imposes  no  burdensome  conditions  or  obliga- 
tions.—In  re  Bell's  Estate   (Iowa)   798. 

g  49.  A  claim  to  land  under  a  parol  gift 
must  be  established  by  clear  and  satisfactory 
evidence.— Kelly  v.  Kelly  (Iowa)  380. 

GOOD  FAITH. 

Of  purchaser  of  land,  see  Vendor  and  Purchas- 
er, gg  228-232. 

GOODS. 

Mortgage,  see  Chattel  Mortgages. 
Sale,  see  Sales. 

GOVERNMENT. 

See  States. 

Distribution  of  governmental  powers,  see  Con- 
stitutional Law,  g  70. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Deeds. 

Of  easements,  see  Easements,  g  12. 

Of  franchises  or  privileges  by  municipal  rof 
pomtions,  see  Municipal  Corporations,  g  2S5. 

Or  public  lands,  see  Public  Lands. 

Of  right  to  use  streets  for  purposes  other  than 
highway,  see  Municipal  Corporations,  gg  6JO- 
682. 

Of  water  rights,  see  Waters  and  Water  Cours- 
es. §§  150-1581^. 
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GROSS  EARNINGS. 

Of  corporation  or  association,  see  Taxation,  {§ 
153,  200. 

GUARANTY. 

See  Indemnity. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  i  18. 

I.  BEQXraSITIiS  AND  VAXIDITT. 

§  25.  Kridence  held  insufficient  to  show  that 
0  guaranty  was  revoked. — First  Nat.  Bank  v. 
Wunderlich  (Wis.)  98. 

I  26.  The  question  whether  defendant  was 
bound  by  a  certain  contract  of  fniaranty  held 
one  for  the  jury.— First  Nat  Bank  v.  Wunder- 
lich (Wis.)  98. 

H.    COHSTBTTOTIOK  Ain>  OPERATION. 

S  38.  A  guarantor  held  not  released  from  li- 
ability.—First  Nat.  Bank  v.  Wunderlich  (Wis.) 
98. 

GUARDIAN  AD  LITEM. 

In  action  by  or  against  insane  persons,  see  In- 
sane Persons,  }  M. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Guardian  ad  litem,  see  Insane  Persons,  {  94. 

Guardianship  of  insane  persons,  see  Insane  Per- 
sons, §  30. 

Matters  relating  to  infants  and  their  property 
irrespective  of  guardianship,  see  Infants. 

I.  GUARDIANSHIP  IN  OENERAI.. 

I  4.  Independent  of  statute,  a  father  not  ap- 
pointed guardian  has  no  authority  to  aMSume 
possession  over  his  infant  son's  property.— Ring- 
stad  V.  Hanson  (Iowa)  145. 

{  4.  Under  Code  1873,  H  2241,  2243,  a  par- 
e;it  held  authorized  to  manage  the  property  of 
an  infant  son  where  the  property  was  derived 
from  the  parent,  directing  that  deeds  thereto 
should  be  executed  to  the  son. — Ringstad  v. 
Hanson  (Iowa)  145. 

IV.  SALES  AND  CONVEYANCES  ITS- 
DER  ORDER  OP  COURT. 

§  108.  Caveat  emptor  held  applicable  to  a 
guardian's  sale  of  the  property  of  his  ward. — 
Stonerook  v.  Wisner  (Iowa)  120. 

S  108.  Purchaser  of  property  of  a  ward  from 
his  guardian  held  not  entitled  to  complain,  in 
the  absence  of  fraud,  that  the  title  was  differ- 
ent from  what  he  supposed  or  because  of  Bubse- 
quently  discovered  defects. — Stonerook  v.  Wisner 
(Iowa)  120. 

S  108.  Existence  of  an  easement  over  a  por^ 
tion  of  property  sold  by  a  guardian  for  the  bene- 
fit of  his  ward  held  not  to  entitle  purchaser  to 
recover  a  portion  of  the  price.— Stonerook  v. 
Wisner  (Iowa)  120. 

{  108.  The  existence  of  an  easement  not 
shown  of  record  nor  by  an  abstract  of  title  de- 
livered by  a  guardian  of  the  owner  to  the  pur- 
chaser held  not  to  constitute  misrepresentations 
entitling  the  purchaser  to  a  deduction  in  the 
price. — Stonerook  v.  Wisner  (Iowa)  120. 

V.  ACTIONS. 

Election  of  remedy  against  guardian,  see  Elec- 
tion of  Remedies,  {  15. 

GUARD  RAILS. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and   Servant.  $$  112.  113. 


GUARDS. 

For  dangerous  machinery  or  places,  see  Master 
and  Servant,  SS  121,  204,  228,  286,  297. 


GUNS. 


See  Weapons. 


HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OP 
REMEDY. 

{  30.  After  conviction  for  a  misdemeanor,  a 
prisoner  will  not  be  released  on  habeas  corpus 
if  the  complaint  on  any  possible  construction 
charges  an  offense.- State  v.  Birdsall  (Neb.)  108. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  |{  1026- 

1071. 
In  criminal  prosecutions,  see  Criminal  Law,  Si 

1163-1172. 

HAWKERS  AND  PEDDLERS. 

Recovery  of  license  fees  paid,  see  Licenses,  f 
34. 

HEALTH. 

Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

HEARING. 

In  probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  IS  824-331. 

On  motion  or  application  for  dismissal  or  non- 
suit, see  Trial,  i  165. 

On  motion  or  application  to  open  or  vacate 
judgment,  see  Judgment,  {  163. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  {{  406-^21;  Evidence,  :§ 
317-823. 

HEIRS. 

See  Descent  and  Distribntlon. 
Of  incompetent,  vacation  of  tax  sale,  see  In- 
sane Persons,  {  71. 

HIGH  SCHOOLS. 

See  Schools  and  School  Districts,  f  44. 

HIGHWAYS. 

See  Bridges. 

As  boundaries,  see  Boundaries,  g  20. 

Crossing  by  railroads,  see  Railroads,  f{  313- 
351. 

Rights  in  and  use  of  highways  by  telegraph  or 
telephone  companies,  see  Telegraphs  and  Tele- 
phones, i  10. 

Streets  in  cities,  see  Municipal  Corporations,  {| 
654^706. 

I.  ESTABUSHMENT,  ALTERATION, 
AND  DISCONTINUANCE. 

(C)  AlterattoB,   Vacation,   or  Abaadon- 
meat. 

§  77.  A  trial  conrt  held  not  to  have  abused 
its  discretion  in  setting  aside  judgment  vacat- 
ing a  street,  rendered  in  proceedings  under 
Laws  1909,  c.  503  (Rev.  Laws  Supp.  1909,  { 
3369).— In  re  Jamieson  (Minn.)   1000. 

%  77.  In  proceedings  to  vacate  a  pablic 
street,  under  Laws  1909,  c.  603  (Rev.  Laws 
Supp.  1909,  i  3369),  held,  that  representative" 
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of  the  public  mar  api)ear  and  oppose  the  Taca- 
tion.— In  re  Jamieaon  (Minn.)  1000. 

XV.  TAXES,  ASSEgSMEHTS,  AKD 
WOBK   ON  HIGHWAYS. 

Settlement  of  account  between  county  and  city, 
see  Municipal  Corporations,  ;  882. 

{  130.  One-half  of  money  collected  by  a 
county  for  a  road  fund  on  property  of  a  city 
or  village  held  to  belong  to  such  city  or  village. 
—State  V.  Bisping  (Neb.)  1034. 

V.   BEOUI.ATION  ANB  tTSE  FOB 
TRAVEI,. 

(B)  Use  of  Htvliiray  and  I<aw  o(  tbe 
Road. 

Use  of  street  as  highway,  see  Municipal  Corpo- 
rations, {§  70S-706. 

I  166.  Comp.  St.  1909,  c.  78,  |  147.  regulat- 
ing the  speed  of  automobiles  on  highways,  held 
not  void  for  unreasonableness.— Schultz  v.  State 
(Neb.)  972. 

(C)  Injarlea  <rom  Detects  or  Obatrvetloas. 

Accidents  at  railroad  crossings,  see  Bailroads, 

a  313-351. 
In  streets,  see  Municipal  Corporations,  {{  762- 

821. 

i  197.  A  pedestrian  injured  on  a  pabUe  high- 
way held  guilty  of  contributory  negugence  as  a 
matter  of  law.— Hunt  v.  Douglass  Tp.  (Mich.) 
648. 

S  211.  Bvidence  in  an  action  for  injuries 
caused  by  defects  In  a  highway  held  to  sustain 
a  finding  that  the  plaintiff  was  free  from  con- 
tributory negligence. — Collier  v.  Town  of  Salem 
(Wis.)  877. 

t  213.  Whether  the  failure  of  a  township 
to  erect  barriers  to  a  ditch  along  a  public  high- 
way was  negligence  and  the  cause  of  an  injury 
held  for  the  jury.— Hunt  v.  Oduglass  Tp.  (Mich.) 
648. 

i  213.  Whether  a  pedestrian  falling  into  a 
drain  on  the  side  of  a  public  highway  was 
guilty  of  contributory  negligence  held  for  the 
Jury.- Hunt  t.  Douglass  Tp.  (Mich.)  648. 

HINDERING. 

Oreditois,  by  fraudulent  transfers  in  general, 
see  Fraudulent  Conveyances. 

HIRING. 

Of  premises,  see  Landlord  and  Tenant 

HOLDING  OVER. 

By  tenant  as  extension  or  renewal  of  tenancy, 
for  years,  see  Landlord  and  Tenant,  {  90. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  property  of 
deceased  husband,  see  Dower. 

ISntry  and  possessory  rights  of  homestead  set- 
tlers on  public  lands,  see  Public  Lands,  {  35. 

n.  TBAXSFEB  OB  INOUMBBANCE. 

(  116.  Where  a  husband  and  wife  executed  a 
note  and  mortgage  on  their  homestead  and  the 
husband  afterwards  secured  an  additional  $100 
by  indorsing  another  note  as  collateral,  held. 
that  a  foreclosure  of  the  homestead  note  and 
mortgage  could  be  enforced  without  the  plain- 
tiflfs  first  endeavoring  to  collect  the  collateral. — 
Bryden  v.  Gaimcross  (Wis.)  527. 


I  115.  Where  a  mortgage  covered  property 
sufficient  in  value  to  give  security  over  and 
above  the  homestead  exemption,  a  plaintiff  fore- 
closing could  not  be  compelled  to  exhaust  his 
remedy  on  a  collateral  note  in  order  to  save 
the  homestead. — Bryden  v.  (jaimcroaa  (Wia.) 
527. 

{  115.  A  wife,  who  with  her  husband  mort- 
gaged property  in  1802  and  took  a.  deed  to  the 
homestead  in  1910.  held  not  in  a  position  to 
say  that  the  mortgagee  should  exhaust  his  rem- 
edy on  a  collateral  note  in  order  to  save  the 
homestead. — Biyden  v.  Caimcross  (Wis.)  527. 

S  115.  That  a  maker  may  have  some  defense 
to  his  note,  in  an  action  by  the  payee,  which 
would  not  be  available  against  a  bone  fide  hold- 
er, held  a  reason  why  he  should  not  be  com- 
pelled to  enforce  collection  thereof  to  protect 
a  homestead  on  which  he  held  a  mortgage. — 
Bryden  y.  Gaimcross  (Wis.)  527. 

f  117.  A  hnsband  held  not  entitled  to  bind 
the  homestead  in  possession  of  himself  and 
wife  by  an  agreement  to  pay  plaintiff  taxes 
paid  by  him  nnder  a  tax  d^d  to  the  property, 
in  which  the  wife  did  not  join,  and  of  whidi 
she  had  no  knowledge.— King  y.  Bolt  (Iowa) 
818. 

i  11&    Under  Oode.  S  2974,  wher«  a  wife  did 

not  sign  a  contract  for  sale  of  homestead,  bnt 
did  sign  a  warranty  deed  placed  in  escrow, 
held,  that  the  contract  was  valid. — Lnttschwa- 
ger  y.  Fank  (Iowa)  170. 

i  122.  Th^  purchaser  of  a  homestead  held 
estopped  to  assert  invalidity  of  the  contract, 
because  the  wife  of  the  vendor  did  not  join 
therein. — ^Luttschwager  v.  Fank  (Iowa)  170. 

f  123.  Under  Code,  {  2974a,  cpntract  for  the 
sale  of  a  homestead  signed  by  the  husband 
alone  is  not  void,  but  may  be  ratified  by  the 
wife.— Luttschwager  v.  Fank  (Iowa)  170. 

V.   FBOTEOTION  AND   EKFOBCE. 
MENT  OF  BIOHTS. 

f  212.  In  ejectment  against  a  married  wo- 
man her  husband  held  a  necessary  party  de- 
fendant.—Carby  y.  Combs  (Mich.)  &S>. 


HOMICIDE. 

Civil  liability  for  causing  death,  see  Death,  11 
49-104.  6         "^ 

Of   insured   by    beneficiacy,   see   Inaurance,   H 
787,  825. 

I.  THE  HOMICIDE. 

i  2.  One  who  willfully  and  negligently  driyea 
an  automobile  at  a  speed  forbidden  by  statute, 
and  causes  the  death  of  another,  is  guilty  of 
criminal  homicide.— Schulti  y.  State  (Xeb.)  972. 

H.  MUBDEB. 

i  27.  One  is  responsible  for  a  homicide  com- 
mitted In  a  passion  or  spirit  of  revenge  resalt- 
ing  from  real  or  fancied  inju^,  if  he  had  a  ra- 
tional intellect  or  sound  mind. — State  r.  Bran- 
denberger  (Iowa)  1065. 

V.   EXOtrBABI.E  OB  JUSTIFIABLE 
HOmCIDE. 

I  101.  Gontrlbutory  negligence  held  no  de- 
fense to  a  prosecution  for  manslaughter  result- 
ing from  defendant's  negligence  in  operating  an 
automobile  at  an  illegal  speed.— Schults  y.  State 
(Neb.)  972. 

{  101.  Where  defendant  negligently  operated 
his  automobile  at  a  speed  in  violation  of  Comp. 
St.  1909,  c  78,  {  147,  and  ran  into  another 
automobile  killing  deceased,  negligence  of  the 
driver  of  such  other  automobile  was  no  defense 
to  a  prosecution  for  manslaughter. — Schulti  y. 
State  (Xeb.)  972. 
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VI.  nroiCTMEirr  Ain>  imfobmatioh. 

Allegations  of  fact  or  conclusions,  see  Indict- 
ment and  Information,  {  63. 

f  132.  Indictment  in  a  prosecation  for  in- 
fanticide held  to  sufficiently  allege  the  renne  of 
the  crime  in  D.  county  within  Code,  {$  6280, 
5289,  5282.— State  y.  Ranken  (Iowa)  732. 

S  139.  Indictment  in  a  prosecution  for  in- 
fanticide held  to  sufficiently  charge  second-de- 
gree murder. — State  r.  Ranken  (Iowa)  732. 

{  139.  An  information  for  causing  the  death 
of  a  pedestrian  in  an  automobile  collision  held 
to  sufficiently  charge  manslaughter.— Schultz  t. 
State  (Neb.)  972. 

Vn.  EVIDENCE. 

Privileged    communications    between    hustMUid 
and  wife,  see  Witnesses,  {  190. 

(B)  Adnilaalbllltr   in   General. 

Res  gestse,  see  Criminal  Law,  §  368. 

I  166.  Proof  of  illicit  relations  between  the 
accused  and  the  wife  of  the  deceased  was  com- 
petent—People V.  Burkhart  (Mich.)  697. 

I  179.  On  a  trial  for  uxoricide,  held  that 
facts  within  defendant's  knowledge,  and  any 
reports  brought  to  him  which  tended  to  pro- 
duce suspicion  or  belief  in  the  wife's  infidelity, 
were  competent  on  the  question  of  emotional 
insanity.- People  t.  Bowen  (Mich.)  706. 

(E3)  'Welacht   nnd    Snfllclenor« 

(  237.  In  a  murder  trial,  held  error  to  in- 
struct that  evidence  establishing  accused's  un- 
consciousness must  be  conclusive.— State  ▼. 
Brandenberger  (Iowa)  1065. 

I  260.  In  a  prosecution  for  manslaughter 
due  to  defendant's  negligence  in  operating  an 
automobile,  evidence  held  to  sustain  a  convic- 
tion.—SchulU  v.  State  (Neb.)  972. 

{  25.3.  Evidence  held  to  sustain  a  conviction 
of  murder  in  the  first  degree. — State  v.  Branden- 
berger (Iowa)  1065. 

vm.  triaIm 

(B)  (tneatlona  for  jBry. 

{  268.  In  a  prosecution  for  infanticide,  held 
A  jury  question  whether  accused  killed  the  in- 
fant.—State  V.  Ranken  (Iowa)  732. 

(C)  Instrncttona. 

I  285.  In  a  prosecution  for  homicide  by  op- 
erating an  automobile  at  an  unlawful  rate 
of  speed,  the  court  properly  defined  unlawful 
rate  of  speed  in  the  language  of  Comp.  St. 
1909,  e.  78,  t  147.— Schultz  ▼.  State  (Neb.) 
«72. 

{  307.  In  a  prosecution  for  infanticide,  the 
court  held  to  have  properly  submitted  the  ques- 
tion of  guilt  of  offenses  included  in  the  indict- 
ment of  a  lesser  degree  than  manslaughter. — 
State  T.  Ranken  (Iowa)  732. 

HORSES. 

Injuries  to  horses  on  railroad  tracks,  see  Rail- 
roads, |{  415-i46. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adversely,  see 
Adverse  Possession,  {{  60-85. 

HOSTILE  WITNESS. 

lieading  qnestibns,  see  Witnesses,  §  244. 

HOUSEBREAKING. 

See  Burglary. 


HUSBAND  AND  WIFE 

See  Bigamy;    Divorce;   Dower;    Marriage. 

Competency  as  witness  for  or  against  each 
other,  see  Witnesses,  IS  52,  166. 

Conaetft  of  husband  or  wife  to  transfer  or  in- 
cumbrance of  exempt  property,  see  Home- 
stead, {  117. 

Joinder  of  wife  In  transfer  or  incumbrance  of 
bomesteafl,  see  Homestead,  |  118. 

Privileged  communications,  see  Witnesses,  H 
188-222. 

I.  MITTUAZ  RIGHTS.  DITTIES,  AND 
UABIXITIES. 

Liabilities  for  counsel  fees  and  expenses  of 
wife  in  action  for  divorce,  see  Divorce,  §  197. 

(  16.  The  possession  of  certain  land  deeded 
by  a  hnsband  to  his  wife  held  presumptively  to 
be  that  of  the  wife. — Noble  v.  Noble  (Iowa)  114. 

{  19.  Artificial  teeth  made  by  a  dentist  for 
a  married  woman  constituted  necessaries  for 
which  her  husband  was  primarily  liable. — Clark 
V.  Tenneson  (Wis.)  885. 

H.  MARRIAGE  SETTIEMENTS. 

'  I  29.  In  determining  the  reasonableness  of 
an  antenuptial  contract,  the  interests  of  the 
then  living  children  should  be  considered. — In 
re  Hubinger's  Estate  (Iowa)  155. 

I  81.  An  antenuptial  agreement  held  not  to 
fix,  bat  to  limit,  the  extent  of  the  wife's  claim 
against  the  husband's  estate. — In  re  Hubinger's 
Estate  (Iowa)  155. 

{  31.  The  situatiob  of  the  parties  and  sur- 
roimding  circumstances  may  be  considered  in 
construing  an  antenuptial  contract. — In  re  Hu- 
binger's Estate  (Iowa)  155. 

S  33.  A  husband  held  not  entitled  to  parti- 
tion of  the  real  estate  of  his  wife  in  view  of 
acceptance  of  benefits  under  antenuptial  con- 
tract—Erb  V.  McMaster  (Neb.)  676. 

ni.  OONVETANOES,  CONTRACTS.  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

See  Adultery,  f  4, 

I  47.  A  deed  by  husband  to  wife  construed, 
and  held  to  create  a  tenancy  in  common.— Pegg 
V.  Pegg  (Mich.)  617. 

VI.  ACTIONS. 

i  203%.  A  personal  injury  action  by  a  mar- 
ried woman  in  the  state  where  the  injury  oc- 
curred held  governed  by  the  laws  of  such  state. 
— Libaire  t.  Minneapolis  &  St.  L.  R.  Co. 
(Minn.)  8. 

i  205.  A  husband  held  entitled  to  enjoin  his 
wife's  business  competition.— Root  t.  Root 
(Mich.)   194. 

{  200.  A  wife  may  sue  in  her  own  name  for 
direct  injuries,  including  loss  of  earning  capac- 
ity as  a  singer.- Libaire  t.  Minneapolis  &  St. 
L.  R.  Co.  (Minn.)  8. 

i  209.  Nature  stated  of  actions  accruing, 
where  a  wife  is  injured  from  another's  action- 
able fault,  and  not  from  her  own  wrong. — Li- 
baire V.  Minneapolis  &  St.  L.  R.  Co.  (Minn.)  8. 

i  1232.  Facts  held  insufficient  to  warrant 
plaintiff  in  assuming  that  a  married  woman  in 
ordering  artificial  teeth  intended  to  bind  her 
separate  estate. — Clark  v.  Tenneson  (Wis.)  805. 

vm.   SEPARATION    AND    SEPARATE 
MAINTENANCE. 

Alimony  in  actions  for  divorce,  see  Divorce,  if 

240-a6. 
Judgment  on  cross-complaint  in  salt  for  divorce, 

see  Divorce,  {  155. 


For  cues  in  Dm.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  seotlon  (i)  NDHBBB 

Digitized  by  VjOOQIC 


HiulMUid  aad  Wif  a 


130  NORTHWESTERN  REPORTER 


1102 


{  289.  A  wife  need  not  reside  in  the  state 
any  speciBed  length  of  time  in  order  to  sue 
for  separate  maintenance.— Wells  v.  Wells  (S. 
D.)  780. 

X.  ENTICnrO  AND  AXJENATINO. 

Motive  in  bringintr  action,  see  Action,  |  7. 

S  3.^.  That  a  wife  obtained  a  divorce^  may 
be  pleaded  in  mitigation  of  damages  for  alienat- 
ing her  affections. — McNamara  v.  McAllister 
(Iowa)  26. 

HYPOTHECATION. 

See  Chattel  Mortgages;    Pledges. 

HYPOTHETICAL  QUESTIONS. 

In  examination  of  expert  witnesses,  see  Evi- 
dence, !i  553-555. 

ICE. 

On  streets  and  sidewalks,  liability  for  injuries, 
see  Municipal  Corporations,  J  773. 

IDENTIFICATION. 

Document  as  evidence,  see  Criminal  Law,  i  442. 
Of  subject-matter  of  written  instrument,  parol 
or  extrinsic  evidence,  see  Evidence,  g  4lj0. 

IDENTITY. 

Of  issues  or  subject-matter  of  action  as  affect- 
ing conclusiveness  of  judgment,  see  Judg- 
ment, SI  715-743. 

Of  persons  as  affecting  conclusiveness  of  for- 
mer judgment,  see  Judgment,  If  678-690. 

Of  persons  .as  affecting  operation  of  former 
juagment  as  bar,  see  Judgment,  {§  628^2. 

IDIOTS. 

See  Insane  Persons. 

ILLEGALITY. 

Of  contracts,  see  Contracts,  {{  108-130. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMMOVABLES. 

Conveyances,   see  Deeds. 

Mortgages,  see  Mortgages. 

Sales,  see  Vendor  and  Purchaser. 

IMMUNITY. 

Constitutional  ^aranties  of  privileges  or  im- 
munities of  citizens,  see  Constitutional  Law, 
§208. 

From  Uzation,  see  Taxation,  g§  194-204. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional   Law,   {{  126-133. 

IMPEACHMENT. 

Of  verdict  by  affidavits  and  testimony  of  jurors 
on  motion  for  new  trial,  see  New  Trial,  { 
143. 

Of  witness,  see  Witnesses,  SS  321-402. 


IMPLICATION. 

Creation  of  easement,  see  Easements,   f  17. 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  f  S  109-123. 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Assumpsit,  Action  of: 
Contracts,  {  27 ;  Money  Received ;  Work  and 
Labor. 

Agency,  see  Principal  and  Agent,  {  14. 

IMPLIED  REPEAL 

Of  statutes,  see  Statutes,  $i  161,  162. 

IMPLIED  TRUSTS. 

See  Trusts,  S{  76,  110. 

IMPRISONMENT. 

Arrest  in  civil  cases,  see  Arrest,  {§  29-49. 
Release  on  habeas  corpus,  see  Habeas  Coipos. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  Liens. 

Public  improvements,  see  Bridges,  f  12 ;    Drains ; 

Highways;    Municipal  Corporations,  |{  28^ 

514. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  S  89. 

Defense  to  prosecution  for  negligent  homicide, 
see  Homicide,  S  101. 

INADEQUATE  DAMAGES. 

Ground  for  new  trial,  see  New  Trial,  |  75. 

INCAPACITY. 

In  general,  see  Indians ;    Infants ;    Insane  Per- 
sons. 
To  contract,  see  Contracts,  {  92. 

INCLOSURE. 

In  general,  see  Fences. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

In  description  of  boundaries,  see  Boundaries,  {  3. 

Of  alternative  remedies,  see  Election  of  Reme- 
dies, {  3. 

Statements  by  witnesses  inconsistent  with  tes- 
timony as  ground  for  impeachment,  see  Wit- 
nesses, {{  §79-389. 

INCORPORATION. 

Of  municipalities,   see  Municipal  Corporations, 

INCUMBRANCES. 

See  Liens;    Mechanics'  Liens;    Mortgages. 
Covenants  against,  performance  or  breadi,  see 

Covenants,   {   96. 
Effect   of   notice   of  incumbrance   on    rights  of 

bona  fide  purchasers  of  land,  see  Vendor  and 

Purchaser,  S  228. 
On  exempt  property,  see  Homestead,  K   iV^ 

123. 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit,  Action  ol 
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INDEBTEDNESS. 

Of  corporations  in  general,  see  Corporations,  { 

474. 
Of  municipal  corporations,  see  Municipal  Cor- 

r)rationB,  {§  882-887. 
school  distrieta,  see  Schools  and  School  Dis- 
tricts, S  07. 
Of   testator,  liability  of  devisees  and  legatees, 
see  Wills,  {  840. 

INDEMNITY. 

See  Gnaranty. 

{  16.  In  an  action  on  a  bond,  plaintiff  must 
plead  and  prove  the  amount  of  damages. — HaS- 
ke  V.  Coffin  (Neb.)  1045. 

INDEMNITY  INSURANCE. 

See  Insurance,  f  388. 

INDIANS. 

S  16.  A  tenant  of  Indian  lands  will  be  en- 
joined from  removing  the  improvements  made 
by  him  on  the  lands,  under  a  provision  in  his 
lease.— Krull  v.  Rose  (Neb.)  271. 

INDICTMENT  AND  INFORMATION. 

In  prosecution  for  burglary,  see  Burglary,  {  28. 
In  prosecution  for  homicide,  see  Homicide,  i{ 
1^-139. 

V.   REQinSTTEB  AHD  SUFFIOIEITOY 
OF  ACCUSATION. 

I  67.  Code,  fi  5280,  5289,  5282.  were  intend- 
ed to  obviate  the  technical  niceties  of  crim- 
inal pleading  at  common  law,  and  yet  to  re- 
quire such  averment  of  the  material  facts  as 
to  clearly  inform  accused  of  the  particular 
crime  charged.— State  ▼.  Ranken  (Iowa)  732. 

i  60.'  Where  the  offense  charged  is  a  sub- 
stantive act,  of  which  one  or  more  may  be 
guilty,  it  is  not  necessary  that  the  fact  of 
conspiracy  be  charged  in  the  indictment. — Joyce 
v.  State  (Neb.)  291. 

i  03.  An  allegation  that  accused  did  "kill" 
an  infant  held  one  of  fact.— State  v.  Ranken 
(Iowa)  732. 

J  86.  The  indictment  must  connect  every 
material  fact  with  the  venue,  and  for  that  pur- 
pose the  words  "then  and  there"  are  used. — 
State  V.  Ranken  (Iowa)  732. 

§  87.  The  indictment  must  charge  every  ma- 
terial fact  to  have  been  done  at  the  same  time, 
and  for  that  purpose  the  words  "then  and 
there"  are  used.— State  v.  Ranken  (Iowa)  732. 

VI.  JOINDER  OF  PARTIES,  OFFENSES. 

AND  COUNTS.  DUPUCITT, 

AND  ELECTION. 

8  124.  Wliere  a  crime  was  committed  in  pur- 
suance of  a  concerted  design,  that  the  persons 
concerned  in  the  common  crime  are  not  jointly 
indicted  is  immaterial. — Joj'ce  v.  State  (Neb.) 
201. 

§  125.  An  indictment  held  not  subject  to  at- 
tack for  duplicity.— Union  Pac.  R.  Co.  v.  State 
(Neb.)  277. 

(  125.  Complaint,  in  view  of  Pen.  Code,  8 
.^38.  and  Pen.  Code,  |  32o,  as  amended  by  Sess. 
Laws  1907,  c.  11,  I  1,  held  to  charge  statutory 
rape  alone,  and  not  adultery.— State  v.  Rash  (S. 
I>.)  91. 

Vm.  AMENDMENT. 

§  161.  Allowing  amendment  of  the  Informa- 
tion, on  a  prosecution  for  keeping  intoxicating 
liquor  for  sale,  which  is  not  formal  or  for  any 


purpose  mentioned  in  Comp.  Laws,  |  11,922, 
but  to  sustain  a  conviction  of  keeping  "ferment- 
ed" nonintoxicating  liquor,  of  which  only  was 
there  evidence,  held  error. — People  v.  Hickman 
(Mich.)  331. 

IX.  ISSUES.  PROOF.  AND  VARIANCE. 

In  prosecution  for  burglary,  see  Burglaiy,  f  28. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
Bills  and  Notes,  §§  196,  237. 

INDUCEMENT. 

In  contracts,  see  Contracts,  8S  48-67. 

INFANTS. 

See  Guardian  and  Ward;  Parent  and  Child. 

Assumption  of  risk  bv  infant  servant,  see  Mas- 
ter and  Servant,  8  218. 

Care  required  of  children  at  railroad  crossings, 
see  Railroads,  f  325. 

n.  CUSTODY  AND  PROTECTION. 

Custody  and  support  on  divorce  of  parents,  see 
Divorce,  8  303. 

V.  TORTS. 

8  69.  A  minor  is  responsible  for  compensa- 
tory damages  resulting  from  his  torts  in  the 
same  manner  as  an  adult. — Briese  v.  Maechtle 
(Wis.)  893. 

8  61.  Defendant,  a  boy  of  ten  years  and 
nine  months,  held  not  shown  to  have  been 
guilty  of  actionable  negligence  in  injuring  plain- 
tiff, a  boy  somewhat  younger,  by  running 
against  him  while  at  play  in  a  schoolyard.— 
Briese   v.    Maechtle    (Wis.)    893. 

8  61.  A  child  is  only  required  to  use  the  de- 
gree of  care  that  the  mass  of  children  of  the 
same  age  and  under  the  same  circumstances 
exercise.— Briese  v.   Maechtle   (Wis.)  893. 

Vn.   ACTIONS. 

8  89.  Cnder  Code,  88  3519,  3533,  a  return  of 
personal  service  of  process  on  an  infant  defend- 
ant held  not  required  to  state  that  he  was  over 
14  years  of  age. — Rlngstad  v.  Hanson  (Iowa) 
145. 

8  112.  A  judgment  foreclosing  a  mortgage 
executed  by  an  Infant  by  his  father  as  natural 
{[uardian  held  not  void,  and  the  remedy  of  the 
infant  was  to  apply  for  its  modification  or  va- 
cation within  one  year  after  attaining  majority, 
as  authorized  by  Code,  8  4001.— Ringstad  v. 
Hanson  (Iowa)  145. 

8  114.  The  omission  of  the  guardian  ad  litem 
of  an  infant  defendant,  in  a  suit  to  foreclose  a 
mortgage  to  disclose  a  fact  to  the  court,  held 
not  to  affect  the  validity  of  the  judgment  of 
foreclosure.— Ringstad  v.  Hanson  (Iowa)  145. 

INFERIOR  COURTS. 

See  Courts,  8  185. 

INFLUENCE. 

Undue  influence  affecting  validity  of  deed,  see 

Deeds,  8  72. 
Undue  influence  affecting  validity  of  will,  see 

Wills,  88  155-166. 

IN  FORMA  PAUPERIS. 

Appeal  in  criminal  prosecution,  see  Criminal 
l^w,  8  1077. 
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INFORMATION. 

Criminal  acctiBation,  see  Indictment  and  Info^ 
mation. 

INHERITANCE. 

See   Descent   and   Distribution. 

INHERITANCE  TAX. 

See  Taxation,  i§  859-879. 

INJUNCTION. 

Right  of  action  between  hnsband  and  wife,  see 
Husband  and  Wife,  {  205. 

Relief  agairut  particulaf  act*   or  prooeedingt. 

Assessment  for  public  improvements,  see  Mu- 
nicipal Corporations,  §  513. 

Building  cofferdam  and  closing  waste  gate,  see 
Waters  and  Water  Courses.  §   158%. 

Erection  of  dam  and  digging  of  ditch,  see  Waters 
and  Water  Courses,  |  177. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, $i  262-281. 

H.  SUBJECTS  OF  PROTECTION  AKD 

RELIEF. 
(A)  Actions  and  Otber  li^gul  Prooeedinsa. 

f  26.  Injunction  to  restrain  action  on  an  ac- 
count stated  held  properly  denied ;  complainant 
having  an  adequate  remedy  at  law. — Olsen  t. 
Marquis  (Neb.)  267. 

(B)  Property,  ConTeyaBCca,  and  Inenm- 
brancea. 

{  S4.  A  person's  occupation  or  calling  held 
to  be  properly  entitled  to  protection.— Baldwin 
T.  Escanana  Liquor  Dealers'  Ass'n  (Mich.)  214. 

§  48.  Where  there  is  an  intrusion  into  the 
premises  of  another,  either  below  or  above 
ground,  but  he  is  undisturbed  in  his  possession 
of  the  surface,  his  remedy  is  trespass,  and  not 
ejectment— Beck  v.  AsUand  Cigar  &  Tobacco 
Co.  (Wis.)  4G4. 

I  49.  Where  plaintiffs  asserted  the  legal  title 
to  land  held  adversely  b^  defendant  and  one  of 
them  claimed  an  immediate  right  of  possession, 
the  remedy  was  ejectment,  and  not  in  equity. — 
Beck  V.  Ashland  Cigar  &  Tobacco  Co.  (Wis.) 
464. 

I  51.  Equity  has  authority  to  enjoin  the  un- 
lawful destruction  of  a  hedge  fence. — ^Meyer  v. 
Perkins  (Neb.)  986. 

(Q)  Personal  Rights  and   Duties. 

I  101.  Boycotts  will  be  restrained  upon  the 
theory  that  they  are  unlawful  interferences 
with  property  rights.— Baldwin  v.  Escanaba 
Liquor  Dealers'  Ass'n  (Mich.)  214. 

8  101.  Certain  statements  accompanied  by 
actions  held  to  constitute  threats  constituting  a 
boycott.— Baldwin  v.  Escanaba  Uqnor  Dealers' 
Ass'n  (Mich.)  214. 

I  101.  Boycott  defined.— Baldwin  v.  Escana- 
ba Liquor  Dealers'  Ass'n  (Mich.)  214. 

S  101.  Intimidation  with  respect  to  boycotts 
defined. — Baldwin  v.  E!Scanaba  Liquor  Dealers' 
Ass'n  (Mich.)  214. 

m.  ACTIONS  FOB  INJUNCTIONS. 

Right  of  action  between  husband  and  wife,  see 
Husband  and  Wife,  {  205. 

§  118.  C!ertain  allegations  in  a  bill  for  in- 
junction against  a  boycott  held  proper. — Bald- 
win V.  B<scanaba  Liquor  Dealers'  Ass'n  (Mich.) 
214. 

I  128.  Evidence  held  to  show  a  boycott  re- 
strainable  by  injunction.— Baldwin  v.  fiscanaba 
Liquor  Dealers'  Ass'n  (Mich.)  214. 


TV.  PRELIMTNABY  AND  INTERIiOCU- 
TORT  INJUNCTIONS. 

(A)  Oronnds  and  Proeeedlasa  to  Proenre. 

I  151.  Final  disposition  of  a  cause  will  not 
be  made  on  an  application  for  or  motion  to  dis- 
solve an  injunction  pendente  lite. — Smith  t. 
Nelson  (Mich.)  1119. 

V.  PERMANENT  INJUNCTION  AND 
OTHER  REIiIEF. 

S  197.  Where  a  complainant  properly  invok- 
ed the  remedy  of  injunction  against  a  boycott 
damages  may  be  awarded  in  the  same  action. — 
Baldwin  v.  Escanaba  Liquor  Dealers'  Ass'n 
(Mich.)  214. 

INJURIES.. 

In  general,  see  Damages;    Negligenm. 

IN  PAIS. 

Estoppel,  see  Estoppel,  H  63-118w 

IN  PARI  DELICTO. 

Belief  of  parties  to  illegal  contracts,  see  Con- 
tracts, {  139. 


INSANE  DELUSIONS. 

'alidity  of  contract,  see  Ck 

INSANE  PERSONS. 


Affecting  validity  of  contract,  see  (Contracts,  H 
92,  99. 


I.  DISABILITIES  IN  OENERAI^ 

I  2.  Evidence  held  not  to  show  that  an  aced 
person  was  incapable  of  intelligently  directin; 
the  management  of  his  own  affairs. — McGulre  v. 
Moorheaa  (Iowa)  140. 

m.   GUARDIANSHIP. 

{  30.  To  justify  the  appointment  of  a  gnard- 
ian  of  an  incompetent,  his  debility  must  be  such 
that  he  cannot  intelligently  direct  the  manage- 
ment of  bis  affairs.— McGuire  v.  Moorhead 
(Iowa)  140. 

V.  PROPERTY  AND  CONVETANCES. 

{  71.  General  Tax  Law,  |  69,  held  to  pre- 
scribe a  remedy  available  to  the  heirs  of  an 
incompetent  person,  where  such  person's  land 
is  sold  for  taxes. — Yonng  t.  Blanchaid  (Mich.) 
694. 

{  71.  Certain  reimbursements  to  the  grantee 
of  a  purchaser  of  land  of  an  incompetent  at 
a  tax  sale  held  necessary,  where  the  sale  is 
set  aside  under  General  Tax  Law,  t  69.— Xoaog 
V.  Blanchard  (Mich!)  694. 

VI.  CONTRACTS. 

I  73.  A  contract  held  not  executed,  so  as  to 
make  applicable  the  rule  that  executed  con- 
tracts by  an  insane  person  which  are  reason- 
able will  not  be  disturbed. — Matthews  v.  Nash 
(Iowa)  796. 

{  73.  A  land  contract  made  by  plaintiff's 
ward  while  insane  held  not  fair  and  reason- 
able, so  as  to  prevent  it  from  being  set  aside. 
-Matthews  v.  Nash   (Iowa)  796. 

Vm.  CRIMES. 

Insanity  as  defense  in  criminal  proKcatioiis,  see 
Homicide,  ft  27,  179. 

IX.  ACTIONS. 

f  94.  The  court  acquiring  jurisdiction  orer 
the  person  of  an  insane  defendant  having  a  gen- 
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eral  guardian  held  required  to  appoint  the  gen- 
eral guardian  or  another  guardian  ad  litem  to 
defend  the  suit— Love  y.  Merrill  (Mich.)  1123. 

i  94.  One  held  not  entitled  to  contest  a  de- 
cree of  foreclosure  on  an  application  for  a  writ 
of  assistance. — Lore  v.  Merrill  (Mich.)  1123. 

f  95.  The  mode  of  acquiring  jurisdiction 
over  the  person  of  an  insane  defendant  held  the 
same  as  prescribed  by  statute  for  obtaining  ju- 
risdiction over  the  person  of  a  sane  defendant. 
—Love  ▼.  Merrill  (Mich.)  1123. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy. 

Of  corporations  in  general,  see  Oorporatlons,  Si 
557-566. 

Of  inanrance  oompanies,  aee  Insurance,  {{  63- 
71. 

INSPECTION. 

Of  writings  and  other  matters  before  trial,  see 
Discovery,  |  97. 

,,   INSTRUCTIONS. 

By  conrt  to  jnry.  aee  Criminal  Law,  §f  775- 

814,  824-829;   Trial,  {§  191-296. 
By  master  to  servant,  see  Master  and  Servant, 

fi  154^  165. 

INSTRUMENTS. 

Best  and  secondary  evidence,  see  Criminal  Law, 

S  402;    Evidence,  Sf  158-171. 
Cancellation,   see  Cancellation   of  Instruments. 
Competency  of  written   instruments  as   admis- 
sions in  general,  see  Evidence,  {  215. 
Delivery  as  escrow,  see  Escrows. 
Documentary    evidence,    see    Criminal    Law,    f 

442;    Evidence,  §§  346-383. 
Estoppel  by   deeds  and   other  instruments,  see 

Estoppel,  IS  14-39. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

§S  411-461. 
Recording,  see  Records. 

Reformation,  see  Reformation  of  Instruments. 
Requisites  and  sufficiency  of  writing  to  satisfy 

statute  of  frauds,  see  Frauds,   Statute  of,  {{ 

108-113. 

Particular  clauet  of  written  instrumenti. 

See  Assignments  for  Benefit  of  Creditors;  Bills 
and  Notes ;  Chattel  Mortgages ;  Compromise 
and  Settlement ;  Deeds ;  Information ;  In- 
surance ;    Mortgages ;    Subscriptions ;    Wills. 

Checks,  see  Banks  and  Banking,  {  140. 

Contracts  in  general,  construction  and  operation, 
see    Contracts,   §f   143-232. 

Contracts  in  general,  execution,  see  Contracts, 
{§  31-46. 

Patents  for  public  lands,  see  Public  Lands,  S 
114. 

INSURABLE  INTEREST. 

See  Insurance,  Si  116-121. 

INSURANCE. 

Delivery  of  policy  as  security  for  loan  as  chat- 
tel mortgage  or  pledge,  see  Chattel  Mort- 
gages, S  8. 

Provisions  in  note  for  payment  from  proceeds 
of  life  insurance  as  affecting  negotiability, 
see  BUls  and  Notes,  f  164. 

X.  CONTROL  AND  REOTTLATTON  IN 
GENERAL. 

Classification  of  companies  for  imposition  of 
license  taxes,  see  LicenspB.  $  7. 


IL  INSITRANCE   GOSXPANIES. 

(B)   HBtnail   Comp&iiies. 

i  63r  Comp.  St.  1909,  c  43,  |  121,  held  to 
fix  the  maximum  liability  for  members  of  a 
mutual  hail  insurance  company. — Burke  T. 
Scheer  (Neb.)  962. 

S  71.  Receiver  of  insolvent  mutual  hall  in- 
surance company,  organized  under  Comp.  St. 
1909,  c  43,  held,  under  section  124,  not  entitled 
to  maintain  a  single  action  in  equity  against 
all  the  policy  holders  for  their  separate  liabili- 
ties for  unpaid  assessments. — Bunce  v.  Scheer 
(Neb.)  962. 

I  71.  Receiver  of  insolvent  insurance  com- 
pany cannot  join  in  one  action  all  members  of 
the  company  liable  for  unpaid  assessments. — 
Burke  v.  Scheer  (Neb.)  962. 

nr.  INSTTRABLE  INTEREST. 

I  116.  A  copartnership  has  an  insurable  in- 
teiest  in  the  life  of  a  partner. — ^Rahders,  Merritt 
.&  llagler  v.  People's  Bank  of  Minneapolis 
(Minn.)  16. 

{  121.  An  insurance  policy,  issued  on  the  life 
of  a^  member  of  a  firm,  may  be  assigned  by  the 
firm  to  the  corporation  organized  to  carry  on 
the  business. — Rahders,  Merritt  &  Hagler  v. 
People's  Bank  of  Minneapolis  (Minn.)  16. 

V.  THE  CONTRACT  IN  GENERAL. 

Delivery  of  policy  as  security  for  loan  as  chat- 
tel morttnage  or  pledge,  see  Chattel  Mort- 
gages, S  8. 

(A)  Nature,  Ueaalaltea,  and  Vallditr. 

S  143.  Insurance  policy  reformed  to  conform 
to  plaintiffs  intent  to  insure  property  on  the 
land  owned  by  him. — Norman  v.  Kelso  Farmers' 
Mut.  Fire  Ins.  Co.  (Minn.)  13. 

(B)  Oonatmetlon  and  Operation. 

S  146.  Rule  as  to  construction  of  poli(7  in 
favor  of  insured  stated. — Jordan  v.  Iowa  Aint 
Tornado  Ins.  Co.  of  Des  Moines  (Iowa)  177. 

g  146.  Where  there  is  no  uncertainty  as  to 
the  meaning  of  a  legal  insurance  contract,  it 
will  be  enforced  as  made. — Rye  v.  New  Tork 
Life  Ins.  Co.  (Neb.)  434. 

S  152.  An  amendment  of  a  by-law  held  not 
binding  on  insured  in  a  live  stock  policy.— Jor- 
dan V.  Iowa  Mut.  Tornado  Ins.  Co.  of  Des 
Moines  (Iowa)  177. 

§  152.  Instructions  to  agents  of  an  insur- 
ance company  proliibiting  certain  risks  held  in- 
competent to  modify  the  policy. — Denoyer  v. 
First  Nat.  Accident  Co.  (Wis.)  473. 

i  163.  A  policy  by  the  word  "additions,"  in 
view  of  the  evidence,  held  to  cover  a  certain 
building.— Sbepard  v,  Germania  Fire  Ins.  Co. 
(Mich.)  626. 

S  175.  A  fire  policy  held  to  have  been  in  force 
at  the  time  of  the  fire'. — ^Alien  v.  Patrons'  Mut 
Fire  Ins.  Co.  of  Michigan  (Mich.)  196. 

i  179^.  Validity  stated  of  a  pledge  contract 
between  an  insurer  and  insured.— Palmer  v. 
Mutual  Life  Ins.  Co.  of  New  York  (Minn.)  250. 

Vn.  AgglONMENT  OR  OTHER  TRANS> 
FER  OF  FOLICT. 

S  208.  Assignment  by  beneficiary  of  life  pol- 
icy may  be  made  by  parol. — Rahders,  Merritt  & 
Hagler  v.  People's  Bank  of  Minneapolis  (Minn.) 
16. 

Vm.   CANCELLATION,     SURRENDER. 

ABANDONMENT,  OR  RESCISSION 

OF  FOLICT. 

§  243.  Evidence  held  to  establish  a  valid  snr- 
render  in  a  fire  policy. — Waterloo  Lumber  Co. 
V    Dps  Moines  Ins.  Co.  (Iowa)  147. 


For 
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IX.  AvoiDAirox:    of    poi.ict    for 

MISREPRESENTATION.  FRAITD, 
OR  BREACH  OF  WARRANTY  OR 
CONDITION. 

(C)  Matter*  Relating  to  Person  Inamred. 

I  296.  An  applicant  for  accident  insarance 
held  not  to  be  (fuilty  of  fraudulent  representa- 
tions.—Denoyei  T.  First  Nat.  Accident  Co. 
(Wis.)  475. 

X.  FORFEITURE     OF     POLICY     FOR 

BREACH  OF  PROMISSORY  IVAR- 
RANTY.  COVENANT,  OR  CONDI- 
TION SVBSEQITENT. 

(E)  Nonpayment   of  Premlnma  or  Aaaeaa- 
menta. 

i  351.  Insurance  business  transacted  in  Ne- 
braska by  a  New  Yoric  company  held  not  sub- 
ject to  a  provision  requiring  notice  as  a  condi- 
tion of  forfeiture  for  nonpayment  of  premiums. 
—Rye  V.  New  York  Life  Ins.  Co.  (Neb.)  434. 

{  367.  Under  tbe  terms  of  a  life  policy,  held, 
that  it  would  lapse  on  nonpayment  of  premi- 
ums.—Rya  T.  New  York  life  Ins.  Co.  (Neb.) 
434. 

XI.  ESTOPPEIi,  WAIVER,  OR  AGREE- 
MENTS  AFFECTING   RIGHT   TO 

AVOID  OR  FORFEIT  POUCY. 

}i  388.  A  company  issuing  an  employer's  lia- 
ity  policy  held  not  estopped,  by  continuing 
in  tne  defense  of  an  action  for  injury  to  an  in- 
fant employs  of  insured,  after  amendment  of  tbe 
declaration,  so  as  to  cliarge  the  employment  to 
hare  been  in  violation  of  Pub.  Acts  1901,  No. 
133,  I  3,  to  deny  liability  on  the  policy  for  the 

i 'augment  recovered  on  such  ground,  where  it 
tad  told  insured  that  it  would  not  be  liable  in 
such  event.— Sargent  Mfg.  Co.  v.  Travelers'  Ins. 
Co.  (Mich.)  211. 

i  389.  Insurer  issuing  policy  with  knowledge 
of  the  representative  character  of  the  title  of 
the  insured,  held  to  have  waived  its  right  to 
claim  a  forfeiture  under  a  clause  of  the  policy 
avoiding  it,  unless  the  insured  had  a  sole  and 
unconditional  ownership. — Keane  t.  Century 
Fire  Ins.  Co.  (Iowa)  724. 

Xn.  RISKS    AND    CAUSES    OF   I.OSS. 

(B)  Inaaranee  of  Property  and  Titlea. 

{  423.  A  live  stock  policy  construed. — Jordan 
V.  Iowa  Mut.  Tornado  Ins.  Co.  of  Des  Moines 
(Iowa)  177. 

{  423.  "Windstorm"  as  used  in  policy,  con- 
strued.—Jordan  V.  Iowa  Mut  Tornado  Ins.  Co. 
of  Des  Moines  (Iowa)  177. 

i  427.  Liability  under  live  stock  policy  stated. 
— Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co.  of  Des 
Moines  (Iowa)  177. 

(B)  Accident  and  Health  Inamrance. 

I  449.  The  word  "accident,"  as  used  in  an 
accident  policy,  defined. — Lndwig  v.  Preferred 
Accident  Ins.  Co.  of  New  York  (Minn.)  5. 

XTV.  NOTICE  AND  PROOF  OF  I.OSS. 

i  559.  Denial  by  insurer  of  all  liability  un- 
der the  policy  waives  the  necessity  of  further 
proofs.— Keane  v.  Century  Fire  Ins.  Co.  (Iowa) 

XV.  ADJVST3IENT  OF  I.OBS. 

§  570.  Selection  of  third  referee,  under 
standard  policy  of  fire  insurance,  need  not  l>e 
in  writing.— Astell  T.  American  Cent.  Ins.  Co. 
(Minn.)   1002. 

§  570.  Oral  selection  of  third  referee,  under 
standard  policy  of  fire  insurance,  held  not  final. 
— .\stell  V.  American  Cent.  Ins.  Co.  (Minn.) 
1002. 


{  570.  A  third  referee,  chosen  under  the 
standard  policy  of  fire  insurance,  may  be  se- 
lected before  the  two  chosen  by  the  parties  have 
qualified.— Astell  v.  American  Cent.  Ins.  Co. 
(Minn.)  1002. 

XVm.   ACTIONS  ON  POUCIE8. 

{  612.  A  member  of  a  mutual  company  can- 
not sue  on  a  policy  until  he  has  exhausted  tbe 
remedy  provided  by  contract- Allen  v.  Patrons' 
Mut.  Fire  Ins.  Co.  of  Michigan  (Mich.)  190. 

§  615.  That  a  church  destroved  by  one  of 
tbe  causes  covered  by  a  policy  of  insurance  has 
been  rebuilt  before  the  trial  of  an  action  on 
the  policy  does  not  release  the  insurer's  liabil- 
ity to  the  bishop  in  whose  name  the  church 
was  insured. — Keane  v.  Century  File  Ina.  Co. 
(Ind.)  724. 

{  645.  In  an  aotiDn  «n  a  life  policy,  held 
unnecessary  to  plead  or  prove  payment  or  tender 
of  a  loan  as  security  for  which  the  policy  was 
pledged  to  the  insurer. — Palmer  \.  Mutual  Life 
Ins.  Co.  V.  New  York  (Minn.)  230. 

I  646.    Burden  of  proof  in  action  on  live  stock 

Folicy  stated. — Jordan  v.   Iowa   Mut.  Tornado 
ns.  Co.  of  Des  Moines  (Iowa)  177. 

{  646.  Where  the  insurer  in  an  action  on  a 
policy  relies  on  a  forfeiture,  the  burden  is  on 
him  to  establish  the  defense. — Keane  t.  Century 
Fire  Ins.  Co.  (Iowa)  724. 

S  646.  In  an  action  on  an  accident  policy, 
the  burden  held  to  be  on  the  insurer  to  estab- 
lish forfeitures  or  exceptions  to  the  liability 
Srima  facie  shown  by  the  policy. — Denoyer  v. 
"irst  Nat  Accident  Co.  (Wis.)  475. 

{  658.  In  an  action  on  a  policy  of  insuranre 
against  loss  by  cyclones  and  storms,  testimony 
of  witness  living  in  the  path  of  the  storm  held 
admissible.— Keane  ▼.  Century  Fire  Ins.  Co. 
(Iowa)  724. 

I  658.  In  an  action  on  a  policy  of  insurance, 
testimony  of  witnesses  as  to  evidences  of  cause 
of  loss  held  too  remote.— Keane  v.  Century  Fire 
Ins.  Co.  (Iowa)  724. 

f  665.  In  an  action  on  a  policy  insuring 
against  loss  of  live  stock  from  tornadoes,  cyc- 
lones or  windstorm,  evidence  held  to  show  a 
storm  within  the  meaning  of  the  policy. — Jordan 
V.  Iowa  Mut.  Tornado  Ins.  Co.  of  Des  Moines 
(Iowa)  177. 

f  6G5.  Evidence  held  to  support  a  finding 
that  an  insured's  death  was  caused  by  an  acci- 
dent covered  by  the  policy. — Ludwig  v.  Preferred 
Accident  Ins.  Co.  of  New  York  (Minn.)  5. 

I  668.  The  complaint  in  an  action  on  a  life 
policy  as  to  the  agreed  surrender  value  and 
actual  value  of  the  policy  held  to  present  a 
question  of  fact. — Palmer  v.  Mutual  Life  Ins. 
Co.  of  New  York  (Minn.)  250. 

XX.  MUTUAI.   BENEFIT   nrsURANCR 

(E)  Beneflclariea  and  Beneflta. 

i  784.  An  insured  held  not  to  have  made  a 
valid  change  in  the  beneficiary  of  bis  policy.— 
Ancient  Order  of  Gleaners  v.  Bury  (Mich.)  191. 

I  787.  In  an  action  on  a  mutual  benefit  cer- 
tificate, held,  that  the  fact  that  the  beneficiary 
had  murdered  the  assured,  constituted  a  defence. 
— Lillie  V.  Modern  Woodmen  of  America  (Xei>.) 
1004. 

(F)  Aetlona   tor  BeneSta. 

Admissibility  of  transcript  of  record  of  con- 
viction, see  Judgment,  I  751. 

Amendment  of  pleading,  see  Pleading,  f  261. 

Matters  explanatory  of  facts  in  evidence,  see 
Evidence,  S  116. 

{  817.  Where  a  person  dies  from  poisoning, 
the  burden  of  proof  of  suicide  is  upon  one  charg- 
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iae  It.— Paulsen  v.  Modern  Woodmen  of  Ameri- 
ca (N.  D.)  231. 

I  825.  The  qnestion  of  the  miirdpr  of  assur- 
«d  by  plaintiff,  suing  on  an  insurance  polioy, 
was  one  of  fact  for  the  jury.— Lillie  v.  Modem 
Woodmen  of  America  (Keb.)  1004. 

§  825.  In  an  action  on  a  beneficiary  certif- 
icate, whether  insnired  committed  suicide  held 
for  the  jury.— Paulsen  v.  Modem  Woodmen  of 
America  (N.  D.)  231. 

INTENT. 

Affecting  construction  of  wills,  see  Wills,  %  441. 

Evidence  of  intent  in  civil  actions  in  general, 
see  Evidence,  i  151. 

Parol  or  extrinsic  evidence  to  show  intent  ol 
parties  as  to  subject-matter  of  written  in- 
strument, see  Evidence,  §  461. 

^     INTEREST. 

Element  of  damages  in  general,  see  Damages, 

Insurable  Interest,  see  Insurance,   {{  116-121. 

Z.   BIGHTS  AKD  UABELITIXiS  IN 
OENERAIi. 

I  21.  The  court  may  compute  interest  on  the 
verdict  for  a  specific  sum  and  interest,  and  in- 
clude it  in  the  judgment.— Jacobson  v.  United 
SUtes  Gypsum  Co.  (Iowa)  122. 

INTERLOCUTORY  DECISIONS. 

Decisions   reviewable,    see  Appeal   and    Error, 

I  71. 
Review,  see  Appeal  and  Error,  i  873. 

INTERLOCUTORY  INJUNCTION. 

Se«  Injunction,  {  151. 

INTERMEDIATE  COURTS. 

Review  of  objections  to  appeal  to  intermediate 
court,  see  Appeal  and  Error,  i  228. 

INTERPLEADER. 

Intervention  of  parties,  see  Parties,  f  40. 
H.   PROGEESINOB  AND   RZXIEF. 

J  23.  A  bill  of  interpleader  held  to  state  a 
cause  of  action  as  against  a  demurrer.— Michi- 
gan Trust  Co.  v.  McNamara  (Mich.)  653. 

i  41.  On  interpleader  between  claimants  to 
a  reward,  right  of  each  claimant  to  whole  or 
portion  of  reward  should  be  determined,  though 
a  jury  trial  is  had.— Burkee  v.  Matson  (Minn.) 
1025. 

INTERPRETATION. 

Of  contracU,  instrumcnU,  or  judicial  actt  and 

procrcdinpt. 
See  Bills  and  Notes.  $  117;    Guaranty,  ii  .SS; 

Statutes.  §§  225-267;    Trusts,  S  147;    Wills, 

$§  441-616. 
Constitutional     provisions,    see    Constitutional 

Law,  $1  19-48. 
On  tracts   in   general,   see   Contracts,   S§   143- 

232. 
Contracts  of  insurance,  see  Insurance,  §i  146- 

175. 
Contracts  of  sale,  see  Sales,  |8  82-87. 
Corporate  charters  or  articles  of  association,  see 

Corporations,  {  372. 
Deeds,  see  Boundaries,  8S  3-20 ;    Deeds,  §  108. 
Instructions,  see  Trial,  §S  295,  296. 
Leases,  see  Landlord  and  Tenant,  |  37. 
Marriage  settlements,  soe   Husband  and  Wife, 

i  31. 


Parol  or  extrinsic  evidence  to  aid  interpreta- 
tion of  written  instruments,  see  Evidence, 
|§  450-461. 

Patents  for  public  lands,  see  Public  Lands,  | 
114. 

Pleadings,  see  Pleading,  $  34. 

INTERROGATORIES. 

To  jury,  see  Trial.  §§  351-362. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 
Regulation  of  transportation  by  carriers  in  gen- 
eral, see  Carriers,  §S  12-14. 

INTERURBAN  RAILROADS. 

See  Railroads,  ${  419,  440,  446.' 
Taxation,  see  Taxation,  {{  150,  153,  200. 

INTERVENTION. 

See  Parties,  ii  40. 

In  condemnation  proceedings,  see  Eminent  Do- 
main, I  178.  ^        ,  .        ,.      . 

In  garnishment  proceedings  byclaimant  ot 
property,  see  Garnishment.  {  206. 

Interpleading,  see  Interpleader. 

INTER  VIVOS. 

Gifte,  see  Gifts,  fS  16-49. 

INTESTACY. 

See  Descent  and  Distribution. 
Construction    of    will    against    intestacy,    see 
Wills,  i  448. 


INTIMIDATION. 


See  Threats. 


INTOXICATING  LIQUORS. 

m.  I.OCAI<  OPTION. 

Existence  of  other  remedy  as  ground  for  denial 
of  certiorari,  see  Certiorari,  f  4. 

{  32.  Signers  of  a  petition  for  a  local  option 
election  cannot  withdraw  their  names  after 
copies  of  the  petition  have  been  posted.— Lewis 
V.  Board  of  Sup'rs  of  Montmorency  County 
(Mich.)  65. 

i  36.  A  resolution  of  the  board  of  super- 
visors ordering  prohibition  held  to  sufficiently 
designate  under  the  local  ojition  law  the  news- 

fiauer  in  which  the  resolution  was  to  be  pub- 
ished.— People  v.  Fisch  (Mich.)  341. 

$  36.  Delivery  to  the  supervisors'  clerk  of 
the  affidavit  of  publication  of  the  resolution  or- 
dering prohibition  held  a  sufficient  "filing  with 
tiie  clerlt"  under  Comp.  Laws,  §  5425. — People 
V.  Fisch  (Mich.)  341. 

$  36.  The  pasting  by  the  clerk  of  the  orig- 
inal affidavit  of  publication  of  the  rpsolution 
ordering  prohibition  on  the  supervisors'  record 
following  the  record  of  the  adoption  of  such 
resolution  held  sufficient  under  Comp.  Laws,  $ 
5425,  requiriuR  such  affidavit  to  be  spread  on 
the  records.— People  v.  Fisch  (Mich.)  341. 

S  36.  The  record  of  the  board  of  supervisors 
held  to  sufficiently  show  the  date  when  notice 
and  affidavit  of  publication  of  a  resolution  or- 
derinp  prohibition  was  entered  by  the  clerk  un- 
der Comp.  Laws,  {  5425.— People  v.  Fisch 
(Mich.)  341. 

IV.  UCENSES  ANB  TAXES. 

{  46%.  Fact  held  to  show  a  liquor  nuisance 
in  violation  of  Acts  33d  Gen.  Assem.  c.  142.— 
Sawyer  v.  Gallagher  (Iowa)  173. 
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i  106.  Under  Code  Snpp.  1907,  f  2448,  and 
Code,  {  2455,  tax  levy  by  city  ordinance  on 
Uquor  dealers  held  valid,  so  that  sales  subse- 
quent to  failure  to  pay  it  violate  injanction 
against  Illegal  sales.— Cheadle  v.  Roberts  (Iowa) 

f  106.  Failure  to  pay  the  tax  imposed  by  a 
city  on  liquor  dealers,  in  addition  to  the  statu- 
tory mulct  tax,  as  provided  by  Code,  §  2455, 
held  such  a  violation  of  law  as  deprives  one 
of  the  bar  of  the  mulct  statute. — Silvers  v.  Ver- 
million (Iowa)  913. 

VI.   OFFENSES. 

S  147.  Sales  of  liquor  on  telephone  orders 
for  delivery  at  homes  and  places  of  business  of 
purchasers  held  made  at  such  places,  and  not 
at  place  where  thev  are  authorized.— Cheadle  v. 
Roberts  (Iowa)  368. 

vm.  CRIMINAL   PROSECUTIONS. 

Amendment  of  information,  see  Indictment  and 

Information,  !  161. 
Articles    wrongfully    taken   from    accused,    see 

Criminal  Law,  §  395. 

I  227.  One  on  trial  for  violating  Code  1897, 
i  2403,  held  entitled  to  show  his  general  good 
character.— State  v.  Beede  (Iowa)  714. 

i  228.  In  a  prosecution  for  violating  the 
liquor  law,  evidence  of  receipts  by  defendant 
of  intoxicating  liquor  held  admissible. — People 
T.  Aldorfer  (MlchO  351. 

f  231.  In  a  prosecution  for  violating  the 
liquor  law,  where  the  evidence  showed  clearly 
that  the  identical  liquor  seized  was  analyzed, 
and  the  accuracy  of  the  analysis  was  not  ques- 
tioned, an  objection  that  it  was  not  analyzed 
mider  authority  of  the  court  which  issued  the 
search  warrant  was  nntenable. — People  v.  Al- 
dorfer (Mich.)  351. 

i  232.  The  state,  on  a  trial  for  violating 
Code  1897,  i  2403,  held  authorized  to  show 
that  the  person  obtaining  liquor  from  accused 
was  unable  to  purchase  liquor  in  saloons. — 
State  V.  Beede  (Iowa)  714. 

{236.  On  a  trial  for  violating  Code  1897, 
I  2403,  evidence  held  to  justify  a  conviction.— 
State  V.  Beade  (Iowa)  714. 

I  236.  In  view  of  the  evidence,  in  n  prosecu- 
tion for  keeping  intoxicating  liquor  for  sale, 
held,  a  verdict  should  have  been  directed  for 
defendant  when  the  people  rested. — People  v. 
Hickman  (Mich.)  331. 

i  242.  Public  Acts  1899,  No.  183,  §  16,  held 
to  require  both  fine  and  imprisonment  for  a 
conviction  for  a  violation  of  the  local  option 
law.- People  v.  Sharrar  (Mich.)  69a 

IX.  SEARCHES.  SEIZURES,  AND  FOR- 

FEITURES. 

Laws  denying  due  process  of  law,  see  Consti- 
tutional Law,  i  319. 

I  248.  A  complaint  and  warrant  for  senrch 
and  seizure,  under  Rev.  Laws  1903,  §}  15.13, 
1554,  held  sufficient,  under  Const,  art.  1,  {  10.— 
State  V.  Hanson  (Minn.)  79. 

X.  ABATEMENT  AND  INJUNCTION. 

i  260.  Any  violation  of  the  statute  by  a 
pharmacist  holding  a  liquor  permit  suffices  to 
sustain  an  injunction. — Lumbar  v.  Cuplin 
(Iowa)  1099;  Same  v.  Hughes  (Iowa)  1100; 
Same  r.  Bartbalow,  Id. 

{  260.  Equity  can  enjoin  violation  by  rail- 
road corporation  of  Laws  1909,  c.  83,  forbid- 
ding drinking  of  liquor  on  railroad  trains. — 
State  V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  290; 
Same  v.  Union  Pac.  R.  Co.  (Neb.)  300. 


i  262.  The  issuance  of  a  writ  enjoining  the 
maintenance  of  a  liquor  nuisance  by  one  who 
has  in  good  faith  abandoned  the  business  ftp/ti 
a  matter  of  discretion. — Lumbar  v.  Cuplin 
(Iowa)  1099;  Same  v.  Hughes  (Iowa)  llOO: 
Same  v.  Barthalow,  Id. 

i  271.  The  Supreme  Court  held  to  have  orig- 
inal jurisdiction  of  action  in  die  name  of  the 
state  by  Attorney  General  on  behalf  of  Railway 
Commission  to  enjoin  violation  by  railroad  of 
Laws  1909,  c.  83.— State  v.  Chicago,  B.  &  Q. 
R.  Co.  (Neb.)  295 ;  Same  v.  Union  Pac  R.  Co. 
(Neb.)  300. 

I  275.  Evidence  held  to  justify  a  finding  that 
defendant  was  guilty  of  maintaining  a  liquor 
nuisance,  justifying  an  injunction.--CooIey  v. 
Charles  Hotel  (Iowa)  115. 

I  279.  Where  one  was  fonnd  gnHty  of  vio- 
lating an  injunction  restraining  sale  of  liquors, 
a  stay  did  not  suspend  the  injunction,  nor  af- 
fect the  court's  power  to  entertain  otber 
charges  of  contempt  committed  at  a  later  date. 
—Silvers  v.  Vermillion  (Iowa)  913. 

{  280.  E^rror  of  the  decree  enjoining  a  liq- 
uor nuisance,  in  adjudging  the  costs  a  lien  on 
the  premises,  without  evidence  of  the  owner's 
knowledge,  denied  in  his  answer,  held  review- 
able without  the  matter  being  presented  below 
(Code,  i  4106).— State  v.  Kelley  (Iowa)  1088. 

t  281.  Under  Code,  |  2422,  adjudging  the 
costs  in  an  action  to  abate  a  liquor  nuisance  to 
be  a  lien  on  the  premises,  held  error  in  a  con- 
sent decree,  agreed  to  by  counsel  for  all  the 
defendants,  except  the  owner  of  the  premises, 
where  he  had  denied  knowledge  of  tlie  illegal 
use,  and  there  was  no  evidence  of  hia  knowledge. 
—State  V.  Kelley  (Iowa)  1088. 

I  281.  Under  the  Code  provisions,  a  suit  to 
abate  a  liquor  nuisance  held  not  in  rem,  bnt  in 

Sersonam,  so  that  naming  the  premises  as  a 
efendant  in  the  decree  did  not  save  from  er- 
ror the  adjudging  of  the  costs  as  a  lien  thereon, 
in  the  absence  of  evidence  of  the  owner's  knowl- 
edge, whi(^  he  denied  in  his  answer. — State  ▼. 
Kelley  (Iowa)  108& 

INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detainer; 
Trespass. 

INVEIGLEMENT. 

Of  husband  or  wife,  see  Husband  and  Wite,  f 
334. 

INVITED  ERROR. 

See  Appeal  and  Error,  S  SS2. 

INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  |  60. 

IRRIGATION. 

See  Waters  and  Water  Oonnes,  |  44. 

ISSUES. 

Applicability  of  instructions  to  issneB,  tee  Crim- 
inal Law,  S  814 ;   Trial,  §  251. 

Dying  without  issue  as  contingency  of  devise  or 
bequest,  see  Wills,  {  545. 

Identity  of  issues  as  affecting  conclusiveness  of 
judgment,  see  Judgment,   gS  715-743. 

Instructions  ignoring,  see  Trial,  {  2S3. 

Presented  for  review  on  appeal,  sea  Appeal  and 
Error,  §§  16^179. 

JEOFAILS. 

Statute  of,  see  Pleading,  {  433. 
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JOINDER. 

Of  causes  of  action,  see  Action,  iS  38,  40-60. 
Of  husband  and  wife  in  deed  or  mortgage  of 

homestead,  see  Homestead,  |  118. 
Of  parties  in  indictment,  see  Indictment  and 

Information,  {  124. 

JOINT  ADVENTURES. 

See  Partnership. 
Conspirators,  see  Conspiracy. 
Imputed  negli^nce  of  person  engaging  in  Joint 
venture,  see  IXegligence,  §  89. 

JOINT  LIABILITIES. 

For  fraud,  see  Fraud,  {  30. 

JOINT-STOCK  COMPANIES. 

{  13.  A  stockholder  in  a  partnership  associa- 
tion organized  under  Pub.  Acts  1877,  No.  191, 
as  amended  by  Pub.  Acts  1903,  No.  244,  Comp. 
Laws,  {  6079,  held  entitled  to  recover  for  serv- 
ices to  the  association  notwithstanding  a  certain 
resolution  passed  by  the  association. — McCarty 
▼.  Caledonia  Coal  Co.  (Mich.)  207. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

Partition  of  joint  property,  see  Partition. 

JOINT  TORT-FEASORS. 

liability  for  fraud,  see  Fraud,  §  30. 

JUDGES. 

See  Courts;  Justices  of  the  Peace. 

Judicial  ^wers  and  functions  in  general,  and 

delegation    thereof,    see   Constitutional    Law, 

§  70. 
Mandamus  to  judge,  see  Mandamus,  |  28. 
Remarks  and  conduct  on  trial,  see  Trial,  $  29. 

in.   RIGHTB.  POTHERB,  SUTIE8,  AITD 
T.TABTT^TTIES. 

Documentary' evidence  in  action  for' taking  ex- 
cessive fees,  see  Evidence,  |  383. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  f  16. 

fl  22.  A  police  judge  sued,  under  Comp.  St. 
1909,  c.  28,  I  34,  for  taking  excessive  fees,  can- 
not defend  on  the  ground  of  mistake,  absence 
of  corrupt  motive,  or  an  agreement  with  the  in- 
jured person. — Downey  t.  Coykendall  (Neb.) 
983. 

XV.  DISQUAUFIOATIOir   TO  ACT. 

{  61.  AfBdavits  of  prejudice,  being  insuffi- 
cient under  Rev.  Codes  1905,  f  7015,  a  judge 
held  not  deprived  of  the  right  to  try  a  case  so 
that  mandamus  would  lie  to  compel  him  after 
adjournment  of  the  term  to  reconvene  it  and 
call  in  another  judge. — Stockwell  t.  Crawford 
(N.  D.)  225. 

JUDGMENT. 

Attorney's  lien  on  judgment,  see  Attorney  and 

Client,  I  182. 
Curing    defective    pleading    by    judgment,    see 

Pleading,  i  433. 
Decisions  of  courts  in  general,  see  Courts,  §  89. 

In  octionM  iy  or  against  particular  elattet  of 

pertont. 
See  Infants,  §  112. 

In  particular  civil  octiont  or  proceedings. 
For  divorce,  see  Divorce,  {|  155-165. 
For  permanent  alimony  on  divorce,  see  Divorce, 


To  determine  or  establish  water  rights,  see 
Waters  and  Water  Courses,  %  49. 

To  foreclose  mortgage,  see  Mortgages,  |  490. 

To  set  aside  transfers  in  fraud  of  creditors,  see 
Fraudulent  Conveyances,  |  312. 

Revieu). 
See  Appeal  and  Frror;    Certiorari;    Criminal 

Law,  Is  1035-1186 ;  Justices  of  the  Peace,  §g 

159-174. 
Decision  in  appellate  court  directing  judgment 

in  lower  court,  see  Appeal  and  Error,  {  1176. 
Judgment  on  appeal  or  writ  of  error,  see  Ap- 

feal  and  Error,  SJ  1106-1207 ;  Criminal  Law, 
XXou* 

X.   NATURE   AND   ESSENTIALS   IN 
GENERAIi. 

i  18.  The  striking  of  an  answer  in  divorce 
helA  not  to  render  the  judgment  void,  though  it 
would  justify  a  reversal  on  appeal. — Newell  v. 
Newell  (Neb.)  743. 

U.  BY  OONFE8SION. 

{  46.  While  Laws  of  Pennsylvania  1806, 
4  Smith's  Laws  p.  278,  \  28,  authorize  prothon- 
otaries  to  confess  judgment  without  notice  or 
service  of  process,  such  law  is  not  binding  on 
citizens  of  other  states. — Raymor  v.  Michigan 
Trust  Co.  (Mich.)  594. 

S  46.  The  authority  to  confess  a  judgment 
under  warrant  of  attorney  must  be  strictly  fol- 
lowed.— Raymor  v.  Michigan  Trust  Co.  (Mich.) 
694. 

f  67.  Opening  a  judgment  on  cognovit  on 
chattel  mortgage  notes  to  permit  the  surety  to 
defend  for  the  mortgagee's  noncompliance  with 
Sanborn's  St.  Supp.  1906,  J  2316c,  held  not  an 
abuse  of  discretion. — Schoenmann  v.  Hood 
(Wis.)  101. 

IV.  BT  DEFATJI.T. 

(B)    Opening  or   Settlnac  Aside   Default. 

Review  of  dedsions,  see  Appeal  and  Error,  | 
957. 

S  151.  Proper  procedure  stated  for  relief  from 
a  default  judgment  under  Rev.  Codes  1905,  { 
6S84.— Racine-Sattley  Mfg.  Co.  v.  Pavlicek  (N. 
D.)  228. 

§  162.  On  application  to  vacate  a  default 
judgment  under  Rev.  Codes  1906,  S  6884,  the 
affidavit  of  merits  cannot  be  controverted  except 
as  to  matters  other  than  that  constituting  the 
defense. — Racine-Sattley  Mfg.  Co.  v.  Pavlicek 
(N.  D.)  228. 

f  163.  On  motion  to  open  a  default,  the  court 
should  exercise  its  discretion  so  as  to  tend  in  a 
reasonable  degree  to  bring  about  a  trial  on  the 
merits.— Racine-Sattley  Mfg.  Co.  v.  Pavlicek  (N. 
D.)  228. 

VX.  ON  TRXAI.  OF  ISSUES. 

(A)  RendltlOB,  Form,  and  Reanialtea  <a 
General. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  f  934. 

Vm.  AMENDMENT,  CORRECTION, 
AND  REVIEW  IN   SAME  COURT. 

Judgment  or  order  on  application  for  alimony, 
see  Divorce,  |  245. 

IX.   OPENING   OR    VACATING. 

Judgment  in  action  for  divorce,  see  Divorce,  f 
105. 

{  386.  Motion  to  set  aside  a  judgment  for 
irregularities  which  render  the  judgment  mere- 
ly voidable  is  properly  denied  when  not  filed 
within  one  year  from  date  of  the  judgment,  as 
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required   by  Code,   K  4093,  4094.— Stewart  T. 
HaU  (Iowa)  993. 

XI.   COIXATERAI.  ATTACK. 

(B)   Groanda. 

8  501.  Where  court  had  jurisdiction  of  neces- 
sary parties,  its  decree  in  foreclosure  held  not 
subject  to  collateral  attack. — Bresee  t.  Seberger 
(Neb.)  264. 

XIII.  MEKGER  AND  BAB.  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

<0  Persona  'WIto  may  Take  AdTantase  o( 
tbe  Bar. 

i  628.  Judgment  against  defendant,  under  a 
contract  between  herself  and  a  co-obligor, 
whereby  she  assumed  the  latter's  obligation, 
precludes  subsequent  recovery  by  her  against 
the  co-obligor. — Weiser  v.  Ross  (Iowa)  3sl. 

I  632.  Generally  one  not  a  party  to  a  suit 
is  not  bound  thereby,  and  can  take  no  advan- 
ta^  thereof,  but  the  rule  is  otherwise  as  to 
priviee. — Weiser  v.  Ross  (Iowa)  387. 

Xnr.   CONCLUSIVENESS    OF   ADJUDI- 
CATION. 

Decision  of  appellate  court -as  law  of  the  case 
in  lower  court,  see  Appeal  and  Error,  §  1195. 

Discbarge  of  bankrupt,  see  Bankruptcy,  §  418. 

Former  decision  in  same  case  as  law  of  the 
case,  see  Appeal  and  Error,  S  1097. 

(B)  Persons  Conelnded. 

8  678.  One  need  not  necessarily  be  a  party 
to  a  judgment  to  be  bound  thereby.— Weiser  v. 
Ross  (Iowa)  387. 

i  699.  An  action  held  not  barred  by  a  former 
judgment — Eckles  t.  Des  Moines  (^ket  Co. 
(Iowa)  113. 

{  609.  Where  one  party  has  the  right  of  re- 
covery over  against  another,  a  judgment  in 
favor  of  the  one  primarily  liable  may  be  plead- 
ed by  the  other  as  a  bar  to  an  action  against 
him  on  the  same  cause  of  action. — Eckles  v.  Des 
Moines  Casket  Co.  (Iowa)  113. 

(C)  Matters  Conelnded. 

I  715.  The  first  essential  of  the  rale  of  res 
judicata  is  the  identity  of  the  matter  in  issue. 
— Leroy  t.  Collins  (Mich.)  635. 

i  736.  A  decree  which  gave  defendant  noth- 
ing, and  simply  denied  complainants'  right  to 
an  easement  in  an  alley,  held  not  res  judicata 
of  the  question  of  ownership  of  the  land. — 
Leroy  v.  Collins  (Mich.)  635. 

§  743.  Judgment  in  suit  to  quiet  title  held 
conclusive  in  a  suit  to  partition  the  same  land 
between  the  same  parties.— Mason  y.  Rowley 
(Neb.)  744. 

(D)  Jndvments  la  Particular  Classes  of 
Actions   and  Prooeedlnars. 

I  751.  In  an  action  on  a  mutual  benefit  cer- 
tificate, where  the  defense  was  that  tbe  bene- 
ficiary had  murdered  insured,  certain  evidence 
held  not  admissible  as  substantive  evidence  of 
certain  facts. — Lillie  v.  Modern  Woodmen  of 
America  (Neb.)  1004. 

XX.   PAYMENT,   SATISFACTION, 
MEBOEB,   AND   DISCHARGE. 

§  892.  Payment  of  judgment  on  notes  under 
a  contract  whereby  defendant  agreed  to  assume 
a  co-obligation  on  the  notes  amounted  to  satis- 
fnotion  of  tbe  notes. — Weiser  v.  Ross  (Iowa) 
387 

JUDICIAL  DISCRETION. 

Adjournment  of  court,  see  Courts,  f  66. 
Injunction  against  liquor  nuisance,  see  Intox- 
icating Liquont,  §  2tj2. 


Mandamus  to  control  acts  of  courts,  Judges,  or 
judicial  officers  in  matters  of  discretion,  see 
Mandamus,  {  28. 

Reception  of  evidence  in  rebuttal,  see  Trial. 
8   62. 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and  Error.  S§  957-984. 

Review  of  discretion  in  criminal  prosecutions, 
see  Criminal  Law,  §g  1147-1153. 

Setting  aside  judgment  vacating  highway,  see 
Highways.  $  77. 

Sppcific  performance  of  contract,  see  Specific 
Performance.  J  8. 

Vacation  of  judgment,  8e«  Judgment,  |  67. 

JUDICIAL  LEGISLATION. 

Encroachment  by  courts  on  legislative  fanc- 
tions,  see  Constitutional  Law,  §  70. 

JUDICIAL  NOTICE 

In  civil  actions,  see  Evidence,  f§  5-48. 

JUDICIAL  OFFICERS. 

See  Judges ;   Justices  of  the  Peace. 

JUDICIAL  POWER. 

See  Constitutional  Law,  {  70. 

JUDICIAL  PROCESS. 

In  general,  see  Procesa. 

JUDICIAL  SALES; 

Exemption  of  real  proper^,  see  Homestead. 
Of  property  of  infant,  see  Guardian  and  Ward, 

§108. 
On  execution,  see  Execution,  §{  222-272. 
Tax  sales,  see  Taxation,  |§  634-689. 
To  foreclose  mortgages,  see  Mortgages,  U  S26- 

554. 

JURISDICTION. 

Acquisition  by  appearance,   see  Appearance,   f 

Of  courts  in  general,  see  Courts. 

Of  court  in  action  for  specific  performance.  se« 

Specific  Performance,  |  103. 
Removal  of  actions  from  state  court  to  United 

States  Court,  see  Removal  of  Causes. 

Juriidiction  of  particular  actions  or  proceeding*. 

See  Garnishment,  H  78,  81 ;   Ne  Exeat,  f  4. 

Criminal  prosecutions,  see  Criminal  Law,  H 
90-94. 

For  separate  maintenance,  see  Husband  and 
Wife.  I  289. 

Motion  for  new  trial,  see  New  Trial,  {  113. 

To  enjoin  promoter  of  corporation  from  part- 
ing with  stock,  see  Corporations,  {  6U5. 

Special  jurisdictions  and  jurisdiction*  of  partio- 

ular  classes  of  courts. 
See  Justices  of  the  Peace,  U  32-36. 
Appellate  jurisdiction,  see  Courts.  |  239. 
Equity  jurisdiction,  see  Equity^}  44-56. 
Probate  courts,  see  Courts,  f  202. 

JURY. 

Afiidavits,  statements,  and  testimony  of  Jnror* 

on  motion  for  new  trial,  see  New  Trial,  {  l->.°i. 
In  condemnation  proceedings  to  assess  oompon- 

sation,  see  Eminent  Domain,  {$  218^:!22. 
Instructions,    see    Criminal    Law,    H    775-814, 

824-829 ;   Trial,  $|  101-206. 
Jury  fee  as  costs,  see  Costs,  {  311. 
Questions  for  jury  in  civil  actions,  see  Trial,  U 

136-177. 
Questions  for  jury  in  criminal  prosecations,  see 

Criminal  Law,  {  742. 
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Takinr  case  or  question  from  jary  at  trial,  see 

Crinwnal  Law,  {  742;    Trial,  H  13ft-177. 
Verdict  in  civil  actions,  see  Trial.  {§  351-382. 

n.  KIOHT  TO  TBIAX  BT  JXTBT. 

§  13.  In  Interpleader  b;  claimants  of  a  re- 
ward a  case  is  made  triable  without  a  jury.— 
Burkee  v.  Matson  (Minn.)  1025. 

I  13.  In  an  action  at  law,  either  party,  or- 
dinarily, is  entitled  to  a  jury  as  a  matter  of 
right.— Olsen  v.  Marquis  (Neb.)  267. 

g  29.  On  appeal  from  a  conviction  of  violat- 
ing a  city  ordinance,  defendant  going  to  trial 
before  the  court  without  objection  held  to  have 
waived  the  jury.— Grimes  v.  State  (Neb.)  7tj0. 

S  20.  Defendant,  convicted  of  violating  a 
city  ordinance  where  the  penalty  was  a  tine, 
could,  upon  appeal  to  the  district  court,  waive 
a  jury  and  consent  that  the  case  be  tried  upon 
the  evidence  before  the  police  magistrate. — 
Grimes  v.  State  (Xeb.)  7(X). 

I  31.  Laws  1899,  c.  218,  giving  the  district 
court  of  Milwaukee  county  jurisdiction  of  trials 
of  offenses,  sufficiently  provides  for  a  jury  triaL 
— State  V.  District  Oourt  of  Milwaukee  County 
(Wis.)  58. 

{  31.  Right  to  permit  plaintiff  to  take  judg- 
ment for  a  less  sum  without  consent  of  defend- 
ant where  there  has  been  an  excessive  verdict 
stated. — Willette  v.  Rhinelander  Paper  Co. 
(Wis.)  853. 

▼.   COBIPETXiirOT  OF  XUKORS,  CKAT. 
I^NGES.  AND   OBJECTIONS. 

i  97.  An  opinion  of  a  juror  that  the  white 
race  is  superior  to  the  colored  race,  to  which 
accused  belonged,  held  not  to  render  him  In- 
competent.— Johnson  v.  State  (Neb.)  282. 

i  108.  Statement  of  a  juror  that  be  would 
not  Join  in  a  verdict  of  guilty  with  the  death 
penalty  held  to  render  him  incompetent. — John- 
son V.   State  (Neb.)  282. 

§  138.  The  according  to  the  state  of  the 
last  peremptory  challenge  held  not  ground  for 
reversal.— Johnson  v.  State  (Neb.)  282. 

{  139.  Statement  by  the  court  held  not  a 
ruling  on  the  right  to  challenge  juror. — Fink  v. 
United  American  EMre  Ins.  Co.  (Minn.)  944. 

JUSTICES  OF  THE  PEACE. 

CMminal  jurisdiction,  see  Criminal  Law,  f  90. 

n.  BIGHTS,    DUTIES,   AJXO    LIABII.I- 
TIES. 

S  16.  Proper  fees  stated,  where  a  complaint 
is  filed  before  a  justice  of  the  peace  against 
several  persons.- Downey  v.  Coykendall  (Neb.) 
9o3. 

m.  oivn.  juBispiOTiow  and  au- 
THORmr. 

i  32.  Laws  1909,  c.  348  (Rev.  Laws  Supp. 
1909,  S  3894),  relating  to  powers  of  justices  of 
the  peace  in  any  city  with  a  population  of  2(X),- 
000  or  over,  except  as  to  Rev.  Laws  1905.  f 
3973,  held  not  to  repeal  Sp.  Laws  1876,  c.  211 : 
Sp.  Laws  1889,  cc.  369,  403,  providing  for  jus- 
tices of  the  peace  for  the  city  of  St.  Paul. — 
State  V.  Baker  (Minn.)  999. 

I  36.  A  justice  of  the  peace  has  no  jurisdic- 
tion in  forcible  entry  and  detainer  to  determine 
the  rights  of  partners,  after  dissolution,  in  the 
leases  they  hold  or  in  the  good  will.— Knapp  v. 
Reed  (Neb.)  430. 

IV.  PBOCEDUBE   IN  OIVIZ.    OASES. 

{  107.  A  justice  of  the  peace  held  to  lose 
jnrisdiction  by  granting  an  adjournment,  over 


objection,  without  a  showing  of  necessity  under 
oath,  as  required  by  Comp.  Laws  1897,  {  791. 
— Chamberlain  Medicine  Co.  v.  Vander  Veen 
(Mich.)  190. 

V.  BEVIEW   OF   PBOCEEDINGS. 

Mandamus  to  compel  allowance,  see  Mandamus, 
I  4. 

(A)  Appeal  and  Error. 

I  159.  Certain  acts  of  a  clerk  of  the  district 
court  required  by  Rev.  Codes  1905,  |  8507, 
held  to  raise  a  presumption  of  approval  of  an 
undertaking  on  appeal  from  a  justice,  notwith- 
standing failure  to  make  formal  ent^  of  such 
approval.— Schulz  v.  Dahl  (N.  D.)  937. 

f  171.  Where  an  appeal  is  taken  to  the  dis- 
trict court  from  a  justice  of  the  peace,  the  case 
is  to  be  tried  de  novo. — In  re  Normaud's  Estate 
(Neb.)  571. 

§  174.  On  appeal  to  the  district  court  from  a 
justice  of  the  peace,  plaintiff  may  reply  to  an 
answer  alleging  new  matter,  and  the  court  may 
require  issues  to  be  made  up  as  in  original  ac- 
tions in  that  court. — In  re  Normand's  Estate 
(Neb.)  571. 

JUSTIFICATION.  . 

Defense  to  action  for  assault,  see  Assault  and 
Battery.  I  1^ 

KNOWLEDGE. 

Affecting  competency  of  expert  witness,  see 
Evidence,  H  539-543. 

Affecting  purchase  of  land,  see  Vendor  and 
Purchaser,  H  228-232. 

Of  defect  or  danger  as  affecting  assumption  of 
risk  by  servant,  see  Master  and  Servant.  I 
217;  as  affecting  contributory  negligence  of 
servant,  see  Master  and  Servant,  J  234;  as 
affecting  duty  of  master  to  warn  or  instruct 
servant,  see  Master  and  Servant,  I  154;  as 
affecting  liability  of  master  for  injuries  to 
servant,  see  Master  and  Servant,  {  125. 

Of  defect  or  obstruction  in  street  by  public  au- 
thorities, see  Municipal  Corporations,  §§  788- 
700. 

Of  falsity  of  representations,  see  Fraud,  {  13. 

Of  fraud,  see  Fraud.  {  13. 

Opinion  evidence  founded  on  8{>ecial  knowl- 
edge as  to  subject-matter,  see  Evidence,  I  474. 

Reasons  for  knowledge  or  recollection  of  wit- 
ness, see  Witnesses,  $  251. 

LABOR. 

See  Master  and  Servant ;    Work  and  Labor. 
Liens  on  real  property  for  work  and  materials, 
see  Mechanics'  Liens. 

LACHES. 

Affecting   particular  riqhts,   remediet,    or  pro- 

ceedingi. 
To  confirm  or  try  tax  title,  see  Taxation,  %  804. 
To  redeem  from  foreclosure  sale,  see  Mortgages, 

i  614. 
To  rescind  contract  of  sale,  see  Sales,  |  126; 

Vendor  and  Purchaser,  §  119. 

LANDLORD  AND  TENANT. 

Lease  of  Indian  lands,  see  Indians,  I  16. 
Liability  of  landlord  for  failure  to  allow  water 

to  flow  over  leased  premises,  see  Waters  and 

Water  Courses,  f  lofSVi. 

n.  LEASES  AND  AGREEMENTS  IN 
GENERAI.. 

'Bl  Conatmetlon  and  Operattoa. 

S  37.  A  stipulation  in  a  lease  for  a  forfei- 
ture must  be  construed  most  strongly  against 
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the  lessor.— HHsendegen  r.  Hartz  Clothing  Co. 
(Mich.)  646. 

in.   ULNDLORD'S   TITLE  AND  RE- 
VERSION. 

(A)  Rlshta  and  Povrers  of  Lautdlord. 

S  51.  ProTision  of  a  lease  as  to  the  rights 
of  landlord  in  going  on  the  premises  to  make 
improvements,  etc.,  determined. — Jones  t.  De 
Moss  (Iowa)  914. 

XV.  TERMS  FOR  TEARS. 

(C)  Extemslona,  Renewals,  and  Option*  to 
Fardiaae  or   Sell. 

Renewal  by  partner,  see  Partnership,  §  96. 

f  90.  Rights  of  a  lessee  holding  over,  under 
Rev.  Codes  1905,  S  6531,  stated.— Wadsworth 
V.  Owens  (N.  D.)  932. 

I  90.  A  landlord  may  elect  to  treat  a  ten- 
ant holding  over  as  a  trespasser,  or  as  holding 
nnder  the  former  lease.— Wadsworth  v.  Owens 
(N.  D.)  932. 

(D)  Termination. 

{  103.  A  lease  held  not  terminated  by  mere 
notice  of  election  of  the  lessor  to  forfeit  the 
lease  for  breach  of  conditions  by  the  lessee.— 
Johnson  v.  Electric  Park  iWuusement  Co. 
(Iowa)  807. 

}  104.  A  lease  held  not  forfeited  by  the  les- 
see subletting  a  part  of  the  premises.— Hilsen- 
degen  ▼.  Hartz  Clothing  Co.  (Mich.)  646. 

{  112.  Acts  of  a  lessor  amounting  to  a  waiv- 
er of  forfeiture  for  breach  of  conditions  by  the 
lessee  stated. — Johnson  v.  Electric  Park  Amuse- 
ment Co.  (Iowa)  807. 

i  132.  A  lessor  in  a  lease  for  a  term  of 
years  held  to  have  waived  a  forfeiture  for 
breach  of  conditions  by  accepting  rent  for  part 
of  the  term  not  expired. — Johnson  v.  Electric 
Park  Amusement  Co.  (Iowa)  807. 

I  112.  The  receipt  of  rent  by  a  lessor  held 
to  defeat  his  action  for  possession  for  breach  of 
conditions.— Johnson  v.  Electric  Park  Amuse- 
ment Co.  aowa)  807. 

V.  TENAKOLES  FROM  TEAR  TO 

TEAR  AND  MOMTH  TO 

MONTH. 

f  114.  A  tenant  holding  over  after  his  term 
held  not  a  tenant  from  year  to  year  unless  the 
landlord  has  recognized  him  as  tenant  while 
holding  over.— Krull  ▼.  Rose  (Neb.)  272. 

Vn.  PRESnSES  aitd  eitjotmeiit 

AND   USE   THEREOF. 

(B)  Possession,  Knjoyment,  and  Use. 

I  132.  In  an  action  by  a  tenant  for  damages, 
an  instruction  held  erroneous  as  placing  meas- 
ure of  damages  on  wrong  basis.— Jones  v.  De 
Moss  (Iowa)  914. 

Vm.  RENT  AND  ADVANCES. 

Distribution  of  proceeds  on  foreclosure  of  mort- 
gage, see  Chattel  Mortgages,  |  265. 

(A)  RiKhts  and  Liabilities. 

I  199>/^.  That  a  tenant  conld  not  cultivate 
or  pasture  every  acre  of  leased  premises  to  his 
advantage  held  not  a  defense  to  a  demand  for 
rent  agreed  on.— Stock  v.  Christie  (Iowa)  1074. 

(B)   Actions. 

§  227.  Qnestion  whether  an  action  for  rent 
was  premature  determined.— Jones  y.  De  Moss 
(Iowa)  914. 

I  231.    The  acceptance  of  rent  or  the  failure 

to  receive  it  by  a  landlord,  referred  to  in  Rev. 


Codes  1905,  {  5531,  held  not  material  on  the 

question  of  the  landlord's  consent  to  a  renewal. 
—Wadsworth  v.  Owens  (N.  D.)  932. 

IX.  RE-ENTRT   AND   REOOVERT   OF 
POSSESSION  BT  ZiANl>X.ORJ>. 

Action   between    partners,   see   Partnership,   f 
104. 

{  288.  If  the  agreement  under  which  defend- 
ant held  premises  was  invalid,  so  that  he  only 
held  at  will  or  sufferance,  held,  that  be  conld 
not  be  ousted  by  unlawful  detainer  proceedings. 
— Lathrop  v.  Millar  (Wis.)  959. 

1  291.  Where,  in  forcible  entry  and  de- 
tainer to  recover  land  after  expiration  of  lease, 
the  female  defendant  raised  no  equitable  issue, 
nor  asked  equitable  relief,  the  court  would  not 
consider  a  defense  that  plaintiff's  grantor,  hold- 
ing under  an  absolute  deed,  in  fact  held  as 
trustee  for  defendant's  husband,  and  that  the 
property  was  homestead.— FuUerton  t.  Hughes 
(Iowa)  65. 

i  201.  Purpose  stated  of  the  three  days*  no- 
tice to  quit  prescribed  by  the  statute  of  fordble 
$ntry  and  detainer.— Krull  v.  Rose  (Neb.)  272. 

X.  RENTINO  ON  SHARES. 

Replevin  of  crops,  see  Replevin,  |  8. 

LANDS. 

ConTQrances,    see    Deeds;     Vendor   and   Piii> 

chaser. 
Indian  lands,  see  Indians,  |  18. 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  Land*. 

URCENY. 


II.  PROSECUTION  AND  PUNISH. 
MENT. 

(B)  Bvldenee. 

I  65.  In  a  prosecution  for  burglary  and  lar- 
ceny, evidence  held  to  sustain  a  conviction  of 
larceny.— Nixon  v.  State  (Neb.)  1049. 

S  62.  That  goods  were  stolen  without  the 
consent  of  the  owner  may  be  proved  by  cir- 
cumstantial evidence. — Nixon  t.  State  (Neb.) 
1019. 

(D)    Sentenee  and  Pnnishsieat. 

I  88.  Sentence  to  the  penitentiary  for  three 
years  for  stealing  property  valued  at  $50  held 
excessive.— Nixon  v.  State  (Neb.)  1049. 

LATENT  DEFECTS. 

In  machinery,  appliances,  and  places  for  work 

as   affecting  assumption  of  risk  by  servant, 

see  Master  and  Servant,  |  219. 
In  machinery,  appliances,  and  places  for  work 

as  affecting  duty  of  master  to  warn  servant, 

see  Master  and  Servant,  g  155. 

LAW. 

Dne  process  of  law,  see  Oonstitntlonal  Law,  H 

290-319. 
Judicial  notice  of  laws,  see  EMdence,  H  35-37. 
Questions  of  law  or  fact,  province  of  court  and 

jury,  see  Criminal  Law,  i  742 ;   Trial,  K  13&- 

Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal  and  Er- 
ror, §§  1097,  1195. 

LAWYERS. 

See  Attorney  and  Client 
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LEADING  QUESTIONS. 

On  ezanlnattoii  of  wltneasea,  see  Witnesses,  §f 
243,  244. 

LEASE. 

See  Landlord  and  Tenant. 

Of  Indian  lands,  see  Indians,  f  16. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  H  237-261. 

LEGACIES. 

See  WUls. 

LEGACY  TAX. 

See  Taxation,  H  859-879. 

LEGAL  NOTICL 

See  Process. 

LEGISLATION. 

In  general,  see  Statutes. 

LEHERS. 

Contracts  by  correspondence,  see  Contracts,  | 

26. 
Privileged    commanications    between    husband 

and  wife,  see  Witnesses,  {  191. 

LETTERS  PATENT. 

For  inventions,  see  Patents. 

For  public  lands,  see  Public  Lands,  |  114. 

LEVY. 

Of  assessment,  or  tax,  see  Municipal  Corpora- 
tions, H  407-614. 

LEX  LOCI. 

Conflicting  Jurisdiction  of  courts,  see  Courts,  I 
486. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, i  35. 

Laws  governing  bills  or  notes,  see  Bills  and 
Notes,  f  117. 

Laws  governing  descent,  see  Descent  and  Dia- 
tribution,  g  4. 

Laws  governing  liabilities  for  injuries  to  mar- 
ried woman,  see  Husband  and  Wife,  {  203%. 

LIBEL  AND  SLANDER. 

I.  WOBOS   Airs   ACTS   ACTIONABLE, 
AMB  UABIUTT  THEBEFOB. 

I  7.  A  libel  char^nj;  that  plaintiff  is  keep- 
ing a  house  of  prostitution  is  within  the  mean- 
ing of  Rev.  Laws  1905,  g  4209,  relating  to 
demand  for  retraction.— Lysacker  v.  Bemidji 
Pioneer  Pub.  Ca  (Minn.)  850. 

H.  FBIYXLEGED    COMMUNICATIONS, 
AND  MALICE  THEBEIN. 

I  38.  An  action  for  libel  cannot  be  based  on 
the  filing  of  a  petition  alleging  that  plaintiff 
was  maintaining  a  liquor  nuisance. — Hesa  v. 
McKee  (Iowa)  -375. 

f  51.  Libelous  or  slanderoaa  matter  publish- 
ed in  due  courBe  of  judicial  procedure  ia  abso- 
lutely privileged,  although  made  maliciously 
and  with  knowledge  of  its  falsity.— Hesa  v.  Mc- 
Kee (Iowa)  375. 

IV.  ACTIONS. 

(D)  Daaaases. 

S  121.  A  recovery  of  $2,000  in  a  slander  ac- 
tion held  excesisive.— Bailey  v.  Kling  (Neb.)  439. 


VL   OBIMXNAI.  BESPONSIBtLTTT. 

(B)   Proaeention  aad  Panlsliinent. 

Extent  of  penalty  as  affecting  jurisdiction,  see 
Criminal  Law,  {  94. 

LICENSES. 

X.  FOB  O001TFATIONS  ANB  FBIVI- 
LEGES. 

For  sale  of  intoxicating  liquors,  see  Intoxicating 

Liquors,  {|  46^-106. 
Power  of  court  to  review,  see  Constitutional 

Law,  i  70. 
Review  on  appeal  in  prosecution  for  violation 

of  ordinance,  see  Municipal  Corporations,  i 

642. 

S  5^.  Municipalities  cannot  license  occupa- 
tions for  public  revenue,  in  the  absence  of  un- 
mistakable granted  authority.— City  of  La  Crosse 
V.  La  Crosse  Gas  &  Electric  Ck>.  (Wis.)  530. 

I  5Vi.  Mere  power  in  a  municipali^  to  ex- 
clude a  corporation  from  exercising  a  franchise 
therein  held  not  to  include  power  to  allow  such 
exercise  on  payment  of  a  special  tax. — City  of 
La  Crosse  v.  La  (Trosse  Ga.fs  dc  Electric  Co. 
(WU.)  530. 

S  7.  The  state  held  authorized  to  impose  an 
annual  occupation  tax  on  foreign  insurance 
companies  doing  business  in  the  state. — Queen 
City  Fire  Ins.  Co.  v.  Basford  (S.  D.)  44. 

S  7.  The  state  may  classify  insurance  com- 
panies and  impose  on  them  different  rates  of 
occupation  taxes.- Queen  City  Fire  Ins.  Co.  v. 
Basford  (S.  D.)  44. 

S  7.  Laws  1907,  c.  65,  held  to  impose  on  in- 
surance companies  an  occupation  tax  and  not 
an  ordinary  tax  within  the  Constitution. — 
Queen  City  Fire  Ins.  Co.  7.  Basford  (S.  D.)  44. 

i  7.  Under  Const  art  11,  ${  2,  3,  the  exemp- 
tion in  Laws  1907,  c.  65,  imposing  an  annual 
license  tax  on  insurance  companies,  keld  valid. 
—Queen  City  Fire  Ins.  Ca  v.  Basford  (S. 
D.)  44. 

I  7.  Laws  1907,  c.  65,  classifying  insurance 
companies  and  imposing  an  annual  tax  on  them, 
held  valid.— Queen  Ci^  Fire  Ins.  Co.  v.  Baa- 
ford  (S.  D.)  44. 

{  8.  Laws  should  be  strictly  construed  to 
avoid  reading  therefrom  a  special  tax  burden 
feature.— City  of  La  Crosse  v.  La  Crosse  Gas  ft 
Electric  Co.  (Wis.)  530. 

S  15.  The  term  "transient  merchant"  held  to 
refer  ratjier  to  the  business  carried  on  by  the 
merchant  than  to  his  residence.— Town  of 
Scranton  v.  Henson   (Iowa)   1079. 

{  34.  Under  an  ordinance  requiring  peddlera 
to  pay  a  certain  license,  where  a  peddler  paid 
the  license  under  protest  the  corporation  he 
sold  for  coold  not  recover  it  back.— Grand  Un- 
ion Tea  O.  T.  City  of  Ionia  (Mich.)  339. 

{42.  In  a  prosecution  for  carrying  on  a 
transient  mercantile  business  without  a  license 
in  violation  of  a  town  ordinance,  the  exclusion 
of  certain  testimony  held  erroneous. — Town  of 
Scranton  v.  Henson  (Iowa)  1079. 

H.  IN   BESPEOT  OF  BEAI.  PBOF- 

EBTT. 

Care  required  as  to  licensees  in  general,  tee 
Negligence.  {  32. 

Estoppel  by  license,  see  Estoppel,  1 14. 

Grants  by  municipalities  of  rights  to  nse  street 
for  purposes  other  than  highway,  see  Munici- 
pal Corporations,  fg  680,  681,  682. 

I  58.  A  written  license  to  use  the  licensor's 
land,  after  having  been  acted  upon  by  the  li- 
censee so  that  a  revocation  would  cause  him 
loss,  is  irrevocable.— Walterman  v.  Village  of 
Norwnlk  (Wis.)  479. 
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LIENS. 

Pariieular  elaiset  of  lien*. 
See  Mechanics'  Liens ;   Pledges. 
For  taxes,  see  Taxation,  i  a34. 
Of  attorney  for  compensation,  see  Attorney  and 
Client,  §1  180-190. 

S  7.  A  paper  staled  "warehouse  receipt" 
held  to  create  a  lien  which  was  valid  as  be- 
tween the  parties.— In  re  New  Glenwood  Can- 
ning Co.   Uowa)  800. 

LIFE  ESTATES. 

See  Dower. 

Construction  of  wills,  see  Wills,  §  616. 

I  28.  A  life  tenant,  either  as  such  or  as  ex- 
ecutrix of  her  predecessor  in  title,  is  authorized 
by  St.  1898,  i  30S3,  to  maintain  ejectment  to 
recover  the  property.— Beck  v.  Ashland  Cigar. 
&  Tobacco  Co.  (Wis.)  464. 

i  2&  Under  St.  1898,  {|  3602,  3074,  3084, 
a  life  tenant  and  remainderman  held  eDtiiied  to 
join  in  ejectment  to  recover  property  withheld 
from  them  obtained  from  a  common  source. — 
Beck  T.  Ashland  Cigar  &  Tobacco  Co.  (Wis.) 
464. 

LIFE  INSURANCE. 

See  Instirance. 

LIGHTS. 

See  Electricity. 

Liability  of  master  for  injuries  from  failure  to 
furnish,  see  Master  and  Servant,  S  118. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Particular  action$  or  proceedinm. 

By  hpirs  or  distributee,  see  Descent  and  Distri- 
bution, S  90. 

To  confirm  or  try  tax  title,  see  Taxation,  $  804. 

To  set  aside  municipal  assessment,  see  Municipal 
Corporations,  {  513. 

I.  STATITTES  OF  UMTTATION. 

(A)  Natnre,  Validity,  and  Conatrnctloa  In 

General. 

{  13.  The  application  of  a  statute  of  limita- 
tions cannot  be  avoided  by  showing  facts  that 
might  ordinarily  constitute  an  estoppeHin  pais. 
—Williams  v.  J.  L.  Gates  Land  Co.  (Wis.)  880. 

n.  couputation  of  period  of 
lhutation. 

(A>  Aeornal  of  RlKlit  of  Action  or  De- 
fense. 

i  44.  Limitations  do  not  run  in  favor  of  one 
claiming  adversely  until  he  has  taken  possession 
or  exercised  such  dominion  as  gives  notice  to  the 
owner. — Stephenson  v.  Murdock  (Neb.)  578. 

i  47.  For  breach  of  warranty  against  in- 
cumbrances, the  right  to  substantial  damages 
does  not  arise  until  the  incumbrances  have 
been  enforced  as  against  the  land.— Tukey  v. 
Iteinholdt  (Iowa)  TTl. 

(B)  Absence,   Honrealdence,  and  Conceal- 

ment of  Person  or  Property. 

i  87.  Plaintiff's  residence  held  immaterial 
under  Code,  §  3451,  relating  to  limitations.— Mc- 
Xamara  y.  McAllister  (Iowa)  26. 

I  87.  Code,  {  3451,  relating  to  computation 
of  limitations,  held  applicable  to  certain  non- 
residents.— McNamara  v.  McAllister  (Iowa)  26. 


IV.  OPESATZOM  AITB  EFFECT  OV 
BAB  BT  UBOTATIOM. 

I  167.  So  long  as  an  indebtedness  which  a 
mortgage  is  given  to  secure  remains  enforcea- 
ble, the  statute  of  limitations  does  not  bar  an 
equitable  action  to  foreclose  the  mortgase.— 
Tukey  v.  Reinholdt  (Iowa)  727. 

LIMITATION  OF  LIABILITY. 

Of  master  for  injuries  to  servant,  see  Master 
and  Servant,  {  100. 

LIQUIDATED  DAMAGES. 

See  Damages,  |  76. 

LIQUIDATION. 

In  general,  see  Assignments  for  Benefit  of  Cred- 

itors ;    Bankruptcy. 
Of  corporations  in  general,  see  Corporations,  f  I 

557-566,  598-621. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Reyival,  {  10. 

LIVE  STOCK. 

See  Animals. 

Fence  laws  in  general,  see  Fences. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, i$  415-416. 
Mortgage  of,  see  Chattel  Mortgages,  f  49. 

UVE-STOCK  INSURANCE 

See  Insurance,  {S  152,  427. 

LOANS. 

Interest  on,  see  Interest 
On  insurance  policy,  see  Insurance,  H  179%, 
645. 

LOCAL  ASSESSMENTS. 

See  Drains,  I  66;    Municipal  Corporations,  |{ 
407-614. 

LOCAL  LAWS. 

See  Statutes,  §  93. 

LOCAL  OPTION. 

Traffic  In  intortonting  liquors,  se«  Intozic«tin;i 
Liquors,  gj  32-36. 

LOCATION. 

Of  drain,  see  Drains,  {  41. 

LOGS  AND  LOGGING. 

Counterclaim  in  action  to  restrain  interference 
with   right   to  occupy   1 
Off  and  Counterclaim,  i 
images  for  cuttin 
see  Trespass,  {  52. 

LOSS. 

Causes  of  loss  within  iiisurance  policy,  see  In 

surance,  H  423-^49. 
Of  goods  by  carrier,  see  Carrieni,  f  115. 

LUNATICS. 

See  Insane  Persons. 


with  right  to  occupy  logging  road,  see  Set- 
off and  Counterclaim,  i  29. 
Damages  for  cutting  and   removal   of  timber, 
Ti 
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MACHINERY. 

Dan^erons  machinery,  liability  of  master  for  in- 
juries to  servant,  see  Master  and  Servant,  Si 
100-126,  234,  235,  239. 

•     MAGISTRATES. 

Bee  Justices  of  the  Peace. 

MAINTENANCE. 

Separate  maintenance  of  wife,  see  Hasband  and 
Wife,  {  289. 

MALICE 

Element  of  Ubel  or  slander,  see  IJbel  and  Slan- 
der, {  51. 

MALICIOUS  PROSECUTION. 

Abuse  of  process  by  perverting  it  to  improper 
purpose,  see  rrooess,  {  168. 

Wrongful  attachment,  without  malice,  see  At- 
tachment, {{  374-378. 

V.  ACTIONS. 

I  56.  In  action  on  a  note  in  which  defendant 
oounterclaimed  for  a  wrongful  and  malicious  at- 
tachment held,  that  the  defendant  bad  the  bur- 
den of  proving  the  allegations  made  in  his 
counterclaim.— Obismore  v.  Van  Roden  (Iowa) 
1090. 

i  6S.  In  an  action  on  a  note  in  which  the 
defendant  counterclaimed  for  a  wrongful  and 
malicious  attachment,  evidence  Arid  insufficient 
to  sustain  a  verdict  awarding  defendant  exem- 
plary damages. — Chismore  v.  Van  Roden  (Iowa) 


w: 


MALPRACTICE. 


By  physician  and  surgeon,  see  Physicians  and 
Surgeons,  {  18. 

MANDAMUS. 

I.  NAT1TBE  AND   GROITNSS  IN   GEN. 
ERAI- 

S  4.  Itfandamus  to  correct  a  record  held  not 
to  lie  as  the  remedy  is  by  writ  of  error. — Mey- 
ering  v.  Muren  (Mich.)  305. 

{  4.  Mandamus  will  not  lie  to  compel  a  cir- 
cuit judge  to  vacate  an  order  allowing  a  dil- 
atory appeal  from  a  justice. — Mikkola  v.  Hough- 
ton Circuit  Judge  (Mich.)  1118. 

{  4.  Since  by  virtue  of  St.  1898,  {  3069. 
Bubd.  3,  an  order  denying  a  writ  of  ne  exeat  is 
appealable,  mandamus  will  not  lie  to  compel  a 
judge  of  a  circuit  court  to  vacate  an  order  de- 
nying a  writ  of  ne  exeat.— State  v.  Turner 
(Wis.)  510. 

{  16.  In  stated  circumstances,  held,  that  the 
Supreme  Court  will  not  review  an  election  of  a 
congressional  representative,  independent  of  the 
returns,  under  St.  1898,  g  3452,  as  being  requir- 
ed by  the  "ends  of  justice." — State  v.  Board  of 
State  Canvassers  (Wis.)  489. 

H.  SITBJXCTS  AND  PUBFOBE8  OF 
KELIEF. 

(A)  Acta  and  Proeeedlnss  of  ConrtSt 
Jndsea,    and  JadieUU   Ollleera. 

{  28.  Generally  mandamus  does  not  He  to 
control  the  exercise  of  judicial  discretion.— 
Stockwell  V.  Crawford  (N.  D.)  225. 

I  29.  Mandamus  held  not  to  lie  to  compel 
judge  to  reconvene  term,  and  call  in  another 
judge  to  try  a  case  because  of  alleged  prejudice 
of  the  original  judge.— Stockwell  v.  Crawford 
(N.  D.)  225. 


(B)  Acts   aad  ProeeedlBKS  of  Pnbllo   on- 
cers and  Boards  and  Mnntelpallties. 

f  105.  In  mandamus  to  county  officers,  cer- 
tain allegations  of  the  answer  held  to  constitute 
no  defense.— State  v.  Bisping  (Neb.)  1034. 

(C)  Aeta  and  Proceedinars  of  Private  Cor- 

poration* and  Indlvldoala. 

{  138.  Conditions  imposed  on  an  electric  rail- 
way company  under  Comp.  Laws  1807,  8  6446, 
held  enforceable  by  mandamus.— Ross  xp.  v. 
Michigan  United  Rys.  Co.  (Mich.)  358. 

I  138.  Mandamus  will  lie  to  compel  an  elec- 
tric railroad  company  to  comply  with  condi- 
tions imposed  on  it  by  a  municipality,  on  grant- 
ing consent  to  the  construction  of  the  road,  to 
the  same  extent  as  such  conditions  may  be  en- 
forced by  the  Railroad  Commission.- Ross  Tp. 
T.  Michigan  United  Rys.  Co.  (Mich.)  358. 

m.  J1TBISDICTION,      PROCEEDINGS, 
AND   REX.IEF. 

f  160.  Where  a  substantial  issue  of  facts 
arises  in  mandamus,  the  alternative  writ  should 
be  returnable  to  the  county  where  the  action 
is  pending.- State  t.  Bisping  (Neb.)  1034. 

g  160.  The  alternative  writ  must  contain  all 
the  facts  upon  which  relator  relies,  and  the 
writ  and  return  or  answer  thereto  constitute 
the  issues.— State  v.  Bisping  (Neb.)  1034. 

{  164.  If  a  general  denial  in  the  objections 
or  answer  to  application  for  mandamus  is  in- 
consistent with  other  allegations  in  the  answer, 
such  general  denial  should  be  disregarded.— 
State  V.  Bisping  (Neb.)  1034. 

i  164.  Certain  allegation  in  an  answer  in 
mandamus  held  not  a  sufficient  allegation  of 
fact  to  constitute  a  defense. — State  v.  Bisping 
(Xeb.)  1034. 

i  181.  Fact  stated  under  which  peremptory 
writ  ma;  .issue  without  issuance  of  alternative 
writ— State  v.  Bisping  (Neb.)  1034. 

I  187.  Right  of  respondents  to  answer  in 
mandamus  after  overruling  of  demurrer  stated. 
—State  V.  Bisping  (Neb.)  1034. 

I  188.  The  rule  that  the  answer  of  a  re- 
spondent in  mandamus  must  be  taken  as  true 
where  no  issues  are  framed  held  not  to  apply 
on  certiorari  where  facts  appear  on  the  face  of 
the  record.— Lewis  v.  Board  of  Sup'rs  of  Mont- 
morency County  (Mich.)  65. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  other 

proceeding  for  review,  see  Appeal  and  Error, 

|§  1194-1207. 

MANUFACTURING  COMPANIES. 

Exemption  from  taxation,  see  Taxation,  {  200. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARK. 

Distinguishing  marks  on  election  ballots,  see 
Elections,  {  194. 

MARKET  VALUE 

Of  property,  competency  of  expert  witnesses,  see 
Bividence,  |  5m  ;  hearsay  evidepce,  see  Evi- 
dence, S  828:  opinion  evidence,  see  Evidence, 
f  525. 

MARRIAGE 

See  Bigamy;   Diyoice;   Husband  and  Wife. 

As  revoking  will,  see  Wills,  !  191. 

Right  to  marry  after  divorce,  see  Divorce,  (  820. 


For  easts  in  Dso.  Die.  *  Am.  Dig.  Key  No.  BsrlM  *  Indexes  see  tame  topic  and  stetlon  (i)  NUMBBK 


Digitized  by 


Google 


Umrglmf 


130  NORTHWESTERN  REPORTER 


120C 


{  37.  ThouKb  a  marriaee  was  void  In  its  in- 
ception, under  Code,  S  3151,  the  contlnned  co- 
habitation of  the  parties  rendered  the  marriage 
valid  under  a  provision  of  the  section. — Lee  v. 
Lee  (Iowa)  128. 

jl  37.  Under  Code,  {  3151,  a  marriage  held 
valid.— Lee  v.  Lee  (Iowa)  128. 

I  54.  A  marriage  contract  is  a  nallity  ab 
initio  only  wliere  expressly  so  declared  by  stat- 
ute.—State  V.  Yoder  (Minn.)  10. 

{  64,  A  voidable  marriage  defined. — State  v. 
Toder  (Minn.)  10. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  H  29-33. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Etoplorers'  liability  insurance,   see   Insurance, 

Implied  liabilities  for  services  rendered  not  in 
performance  of  duties  of  employment,  see 
Work  and  Labor. 

Restraining  combinations  of  employes,  see  In- 
junction, §  101. 

I.  THE  RELATIOIT. 
<A)  Creatloa   and  Bziatenoe. 

Employment  of  agents,  see  Principal  and  Agent, 

n.   SERVICES    AKD    COMtFENSATXOM. 

(B)  'Waves  and  Other  Remnneratton. 

Distribution  of  proceeds  on  foreclosure  of  mort- 
gage, see  Chattel  Mortgages,  |  265. 

i  78.  Railroad  employe  recovering  judgment 
against  company  for  personal  injuries,  and  ac- 
cepting the  amount  thereof,  cannot  recover  ben- 
efits from  the  relief  department  of  the  corpora- 
tion.—Koeller  V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.) 
420. 

§  80.  In  assumpsit  for  services  rendered  un- 
der a  contract  providing  for  a  division  of  the 
profits  of  the  business,  evidence  held  to  justify 
a  finding  of  such  agreement.— Gardiner  v.  Court- 
right  (Mich.)  322. 

m.  MASTER'S    I.IABIUTT    FOR    IH- 
JURIES   TO  SERVANT. 

Statutory  actions  for  death,  see  <Death,  Jf  49- 
104. 

<A)  nainre  and  Bxtent  In  General. 

{  100.  An  assumption  of  the  risk  of  the 
master's  negligence  by  an  employ^  may  be  by 
express  agreement,  where  such  a  contract  is 
permissible,  and  it  may  also  be  inferred  from 
circumstances. — Delbusso  v.  American  Cement 
Plaster  Co.  (Mich.)  702. 

(B)  Tools,   Maehlneri-,  AppIIanees,  and 
Plaees  tor  Work. 

Opinion  evidence  aa  to  guarding  dangerous  ma- 
chinery or  places,  see  E2vidence,  f  639. 

${  101,  102.  A  master  held  required  to  exer- 
cise reasonable  care  for  his  servant's  safety. — 
Bruns  v.  North  Iowa  Brick  &  Tile  Co.  (Iowa) 
1083. 

{{  101,  102.  Duty  stated  of  master  to  furnish 
reasonably  safe  place  to  work  and  reasonably 
safe  instrumentalities. — Knudsen  v.  La  Crosse 
Stone  Co.  (Wis.)  519. 


i  105.  Evidence  that  other  manafactnrers 
were  using  similar  machines  without  any  miard 
other  than  that  used  by  defendant  employer 
held  not  admissible. — Stephenson  v.  Sheffield 
Brick  &  Tile  Co.  (Iowa)  580. 

§  107.  Where  servants  necessarily  make  thoir 
own  working  places,  the  safe  place  to  work  rule 
has  little  application. — Knudsen  v.  La  Crosse 
Stone  Co.  (Wis.)  519. 

{  107.  Where  a  place  furnished  for  servants 
to  work  is  reasonably  safe  at  the  beginnixix. 
dangers  afterwards  created  by  the  servants  held 
not  attributable  to  the  master. — ^Knudsen  ▼.  La 
Crosse  Stone  Co.  (Wis.)  519. 

§  108.  That  the  furnishing  of  belt  shifter* 
and  loose  pulleys,  as  required  by  Rev.  L<aw-s 
1905,  I  1814,  would  have  involved  expense  and 
necessitated  additional  space,  was  no  excuse  for 
the  master's  failure  to  do  so.— Skarpmoen  v. 
Cloquet  Box  Factory  (Minn.)  1106. 

f  112.  Failure  of  a  railroad  company  to 
block  a  guard  rail  held  not  actionable  neicli- 
gence.— Sixlin  t.  Chicago  &  N.  W.  By.  Co. 
(Iowa)  1057. 

{  113.  'Hie  location  of  a  railroad  track  and 
guard  rail  with  reference  to  a  viaduct  post  hrld 
not  negligent.— Siglin  v.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa)  1057. 

S  118.  A  master  must  furnish  a  sufficiently 
lighted  place  for  his  servants  to  work,  while  at 
work  in  a  pit,  and,  where  his  failure  to  do  so  is 
the  proximate  cause  of  an  injury,  he  is  liable 
therefor.— Ernns  v.  North  Iowa  Brick  &  Tile 
Co.  (Iowa)  1083. 

{  lis.  The  statutory  regulations  aa  to  auto- 
matic gates  in  manufacturing  plants  held  not 
to  appqr  to  an  elevator  in  a  mining  shaft  clooe- 
ly  connected  with  a  manufacturing  plant. — Del- 
busso V.  American  Cement  Plaster  Co.  (Mich.) 
702. 

f  121.  Code  Supp.  1907.  {  4909— a2,  requir- 
ing machinery  to  be  "properly  guarded,"  contem- 
plates such  a  guard  as  will  reasonably  accom- 
plish the  purpose  of  the  statute. — Stephenson  t. 
Sheffield  Brick  &  Tile  Co.  (Iowa)  586. 

§  121.  Failure  to  guard  machinery  as  re- 
quired by  Code  Supp.  1907,  I  4999-^  is  n«g- 
ligence.— Stephenson  ▼.  Sheffield  Brick  &  Tile 
Co.  (Iowa)  586. 

I  121.  Certain  openings  left  in  the  floor  of  a 
bam  in  process  of  construction  held  not  within 
the  statute  (Rev.  Laws  1005,  f  1815)  requiring 
hoisting  apparatus  used  in  the  construction  of 
a  building  to  be  guarded.— Johnson  v.  Klarnuist 
(Minn.)  943. 

S  121.  St.  1898,  !  1636J,  held  to  apply  to  the 
guarding  of  a  sprocket  wheel  and  dutin. — 
Srhweikert  v.  John  R.  Davis  Lumber  Ca  (Wis.) 

508. 

S  121.  In  an  action  for  injuries  to  a  servant 
from  an  unguarded  sprocket  wheel,  finding  that 
the  sprocket  wheel  was  so  located  as  to  be  dan- 
gerous, and  that  plaintiff  was  injured  by  it  with- 
out contributory  negligence,  make  a  case  against 
defendant,  under  St.  1898,  I!  16.30].— Schweikert 
V.  John  R.  Davis  Lumber  Co.  (Wis.)  508, 

f  121.  The  duty  to  guard  does  not  extend  to 
machinery  so  located  that  one  would  have  to 
depart  from  any  way  which  could  be  reasonably 
expected  in  order  to  invade  the  region  of  danger. 
—Kroger  v.  Cumberland  Fruit  Package  Co. 
(Wis.)  613. 

{  121.  In  an  action  by  a  servant  the  uim»- 
ter  under  certain  facts  held  liable  as  matter  of 
law  in  view  of  St.  1898,  {{  163»j,  1636jj,  add- 
ed by  Laws  1905,  c.  3(13.— WiUette  ▼.  Rhine- 
lander  Paper  Co.  (Wis.)  853. 

S  121.  If  a  master  furnishes  a  guard  for 
dangerous  machinery  in  general  use,  he  has 
discharged   his  duty  under  SL   1898,   f  1636)1, 
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requiring  the  mardiiig  of  danserooa  machinerr- 
— Willette  v.  Khinelander  Paper  Co.  (Wis.) 
853. 

S  121.  St.  189S,  i  1636J,  Uld  primarily  to 
leave  the  master  to  determine  whether  ma- 
chinery needs  guarding  in  contemplation  of  the 
act.— Willette  v.  Rhinelander  Paper  Co.  (Wis.) 
853. 

I  121.  Failare  of  a  master  to  comply  with 
St.  1898,  {  1636J,  held  not  excusable  because 
not  practicable  to  so  guard  machinery  as  to 
render  the  situation  reasonably  safe. — Willette 
T.  Rhinelander  Paper  Co.  (Wis.)  853. 

{  121.  St  1898,  §  1636J,  prohibits  the  use 
of  machinery  mentioned  therein,  unless  by  or- 
dinary care  it  can  be  rendered  reasonably  safe 
for  servants.— Willette  t.  Rhinelander  Paper 
Co.   (Wis.)   853. 

S  125.  A  master  held  not  chargeable  with 
notice  of  a  defect  in  machinery  causing  injury 
to  a  servant. — Stoeckle  v.  Great  Western  Cereal 
Co.  (Iowa)  157. 

(C)  Methods  of  'Work,  Rmles,  and  Orders* 

i  131.  Comp.  Laws  1897,  8  6292,  held  not 
to  include  a  section  hand  injured  near  a  cross- 
ing in  consequence  of  the  failure  of  the  engi- 
neer to  give  statutory  signals  of  the  approach 
of  the  train. — Iiepard  t.  Michigan  Cent  R.  Co. 
(Mich.)  668. 

(D)  'Warnlns  and  InatmetlnK  Serrant. 

{  154.  In  an  action  for  injuries  to  a  servant 
in  a  mil]  by  being  caught  between  a  loose  belt 
and  a  pulley,  held,  that  the  risk  was  so  obvious 
that  he  assumed  it— Neifert  v.  Metier  (Mich.) 
630. 

i  155.  In  a  servant's  action  for  injuries,  an 
instruction  regarding  warning  of  danger  held 
erroneous. — Martin  t.  Jerry  Madden  Shingle 
Co.  (Mich.)  614. 

f  155.  QThe  master  is  to  warn  an  inexpe- 
rienced servant  of  the  liability  of  an  explo- 
sion following  the  mixing  of  molten  metal  and 
water. — Borkowski  t.  American  Radiator  Co. 
(Mich.)  640. 

}  155.  A  subcontractor  held  not  negligent  in 
directing  a  servant  to  work  on  a  floor  in  which 
there  were  openings  without  warning. — Johnson 
T.  Klarquist  (Minn.)  943. 

(B)  Fellow  Serranta. 

I  168.  Employment  of  adult  foreigners  by 
a  master  with  knowledge  of  their  ignorance 
of  the  English  language,  held  not  negligence. 
— Rigge  V.  Wicks  Bros.  (Mich.)  683. 

S  170.  Duty  stated  of  master  to  furnish  rea- 
sonably safe  fellow  servants, — Knudsen  t.  La 
Crosse  Stone  Co.  (Wis.)  519. 

i  185.  A  master  held  not  liable  for  injuries 
to  a  servant  as  for  failure  to  furnish  a  reason- 
aoly  safe  place  in  which  to  work. — Elmer  v. 
Mutual  S.  8.  Co.  (Minn.)  1104. 

S  185.  Certain  acts,  rendering  the  working 
place  of  a  servant  unsafe,  held  negligence  of  a 
fellow  servant.— Knudsen  t.  La  Crosse  Stone 
Co.  (Wis.)  519. 

f  185.  The  master's  duty  nnder  Sanborn's 
St  Supp.  1906,  §  1636—81,  to  construct  safe 
scaffolding  etc.,  is  nondelegable,  so  that  one 
constructmg  a  derrick  for  an  employer  is  a 
vice  principal  of  other  employes. — Fonder  v. 
General  Const  Co.  (Wis.)  884. 

{  189.  The  foreman  of  a  crew  held,  under 
certain  conditions,  to  be  a  fellow  servant  of  the 
crew.— Knudsen  t.  La  Crosse  Stone  C^.  (Wis.) 
519. 

I  190.  A  foreman  «t  a  gang  of  laborers  held 
to  be  a  fellow  servant  with  the  laborers.- Pe- 
ters T.  Michigan  Cent  R.  Co.  (Mich.)  602. 


i  190.  A  foreman  of  a  railroad  wrecking 
crew  held  not  to  have  ceased  to  be  the  master's 
vice  principal  when  he  undertook  to  assist  the 
workman  in  prying  up  a  car.— Tendall  t.  Great 
Northern  Ry.  Co.  (Minn.)  22. 

i  190.  Relation  of  fellow  servant  between 
foreman  and  plaintiff  held  not  to  exist  in  mat- 
ter of  warning  or  instructing  plaintiff. — Scbmolt 
v.  H.  W.  Wright  Lumber  Co.  (Wis.)  499. 

§  190.  A  blaster,  working  in  a  quarry  crew, 
held  a  fellow  servant  of  the  foreman. — Knudsen 
T.  La  Crosse  Stone  Co.  (Wis.)  519. 

{  198.  A  section  hand  and  an  engineer  in 
charge  of  a  freight  train  held  fellow  servants. 
— Lepard  v.  Michigan  Cent.  R.  Co.  (Mich.)  668. 

{  201.  Liability  stated  of  a  master  for  an  in- 
jury to  a  servant  caused  by  the  concurrent  neg- 
ligence of  the  master,  or  his  vice  principal,  and 
of  a  fellow  servant. — Van  Horn  v.  Cooper  & 
Cole  Bros.  (Neb.)  567. 

f  201.    Where  neglect  of  dnty  by  foreman  is 

proximate  cause  of  injury  to  servant,  concur- 
rent negligence  of  foreman  as  fellow  servant 
held  not  to  change  liability  of  master.— Schmolt 
V.  H.  W.  Wright  Lumber  Co.  (Wis.)  499. 

(F)  Rislia  Aaaomed  by  Serrant. 

{  203.  In  an  action  for  personal  injuries,  if 
plaintiff  assumed  the  risk,  a  nonsuit  was  right 
whether  defendant  was  guilty  of  negligence  in 
failing  to  furnish  a  safe  place  or  not. — Mahar  v. 
Montello  Granite  Co.  (Wis.)  949. 

I  204.  An  employ^  does  not  assume  the  risk 
incident  to  the  use  of  a  machine  not  guarded  as 
required  by  statute,  though  he  knows  it  is  un- 

Siarded. — Stephenson  v.  Sheffield  Brick  &  Tile 
0.  (Iowa)  586. 

{  204.  In  an  action  for  injuries  to  a  servant 
while  attempting  to  put  a  belt  on  a  pulley 
without  a  belt  shifter  or  loose  pulley,  as  re- 
quired by  Rev.  Laws  1905,  S  1814,  plaintiff 
held  not  to  have  assumed  the  risk.— Skarpmoen 
v.  Cloquet  Box  Factory  (Minn.)  1106. 

{  204.  St  1898,  {  1636},  did  not  create  a 
rule  of  absolute  liability  of  a  master  nor  dis- 
place the  common-law  standard  o£  care  requir- 
ed, and  section  lfi36jj,  added  by  Laws  1905, 
c.  303,  did  not  abolish  the  defense  of  assump- 
tion of  risk.— Willette  v.  Rhinelander  Paper 
Co.  (Wis.)  853. 

S  205.  A  servant  held  not  to  assume  the  risk 
of  the  master's  failure  to  exercise  reasonable 
care  for  the  servant's  safety  unless  he  should 
have  known  of  the  master's  failure  to  exercise 
such  care.— Bruns  v.  North  Iowa  Brick  &  Tile 
Co.  (Iowa)  1083. 

I  205.  A  servant  held  not  to  assume  the  risks 
of  danger  from  the  master's  negligence  in  fur- 
nishing a  safe  place  to  work  and  safe  applianc- 
es.—Van  Horn  v.  Cooper  &  Cole  Bros.  (Neb.) 
567. 

I  206.  A  servant  assumes  the  risks  neces- 
sarily incident  to  the  proeress  of  the  work  in 
which  he  is  engaged. — Bnins  v.  North  lowd 
Brick  &  Tile  Co.  (Iowa)  1083. 

I  217.  An  employ^  assumes  the  ordinary  dan- 
gers of  his  employment  and  the  risks  of  defects 
in  machinery  and  methods  known  to  him,  or 
which  are  so  obvious  that  be  should  have 
known  them. — Delbusso  T.  American  Cement 
Plaster  Co.  (Mich.)  702. 

i  217.  Necessity  of  a  servant's  understand- 
ing and  appreciation  of  risks  assumed  stated. 
—Delbusso  r.  American  Cement  Plaster  Co. 
(Mich.)  702. 

S  217.  A  watchman  on  a  steamboat  held  to 
have  assumed  the  risk  of  falling  into  open 
hatches. — Elmer  t.  Mutual  S.  S.  Co.  (Minn.) 
1104. 
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i  217.  A  Bervant,  injured  by  falling  through 
an  open  hatch  on  a  vessel  at  night,  who  knew 
that  there  were  no  lights  on  deck,  assumed  the 
riak  of  injury  because  of  the  darkness. — Bimer 
▼.  Mutual  &  S.  Co.  (Minn.)  1104. 

f  217.  In  an  action  for  personal  injuries, 
where  plaintiff  was  assisting  in  pushing  a  car 
and  a  large  stone  fell  and  injured  him,  held, 
that  he  assumed  the  risk. — Mahar  v.  Montello 
Granite  Co.  (Wis.)  949. 

I  218.  A  servant  entering  an  employment  for 
a  specific  line  of  labor  held  not  to  assume  the 
risks  of  unknown  hazards  of  a  more  'dangerous 
work.— Van  Horn  v.  Cooper  Sc  Cole  Bros.  (Neb.) 
567. 

§  219.  An  emplo^£  assumes  the  risk  of  the 
obvious  dangers  incident  to  his  employment. — 
Neiferf  v.  MeUer   (Mich.)   630. 

I  219.  An  employ^  assumes  the  ordinary 
risks  of  the  employment  and  such  other  risks  as 
are  open  or  obvious  and  which  he  knew  or 
ought  to  have  known. — ^Mahar  v.  Montello  Gran- 
ite Co.  (Wis.)  949. 

f  221.  A  master  agreeing  to  supply  better 
light  on  the  demand  of  a  servant  therefor  held 
to  assume  the  risk  arising  from  the  failure  to 
furnish  sufflcient  light  for  the  proper  conduct 
of  the  work. — Bruns  v.  North  Iowa  Brick  & 
Tile  Co.  (Iowa)  1083. 

I  221.  A  servant  continuing  in  his  employ- 
ment for  a  reasonable  time  after  promise  of 
master  to  repair  a  certain  defect  held  not  to 
have  assumed  the  risk. — ^Lynn  v.  Omaha  Pack- 
ing Co.  (Neb.)  425. 

(G)  Contributory    NcKliarenee    o(    Servant. 

§  227.  In  an  action  for  personal  injuries,  if 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, a  nonsuit  was  ri^ht  whether  defendant 
was  guilty  of  negligence  in  failing  to  furnish  a 
safe  place  or  not. — Mahar  v.  Montello  Granite 
Co.  (Wis.)  949. 

§  228.  An  employ^  may  be  guilty  of  contribu- 
tory negligence  in  working  about  a  machine  not 
guarded  as  required  by  statute. — Stephenson  v. 
Sheffield  Brick  &  Tile  Co.  (Iowa)  586. 

i  228.  St.  1898,  {  1636J,  did  not  create  a 
rule  of  absolute  liability  of  a  master  nor  dis- 
place the  common-law  standard  of  care  requir- 
ed, and  section  lG36jj,  added  by  Laws  1905, 
c.  303,  did  not  abolish  the  defense  of  contribu- 
tory negligence. — Willette  v.  Rbinelander  Paper 
Co.  (WiB.j  853. 

i  228.  St.  1898,  i  163CJJ.  added  by  Laws 
1005,  c.  303,  abolishing  contributory  negligence 
as  a  defense  in  certain  cases,  construed.— Wil- 
lette T.  Rhinelander  Paper  Co.  (Wis.)  853. 

i  234.  Servant  induced  by  master's  promise 
to  continue  to  work  in  an  unsafe  place  held  not 
guilty  of  contributory  negligence.— Lynn  v.  Oma- 
ha Packing  Co.  (Neb.)  425. 

§  235.  A  servant  who  made  the  last  repair* 
on  a  machine  subsequently  injuring  him  cannot 
i«y  that  the  work  was  not  reasonably  well 
done.— Stoeckle  v.  Great  Western  Cereal  Co. 
(Iowa)  157. 

§  230.  In  a  servant's  action  for  injuries, 
plaintiff  held  guilty  of  contributoir  negligence. 
— Dolstrom  v.  Newport  Min.  Co.  (MichO  643. 

§  239.  In  an  action  for  injuries  to  a  servant, 
plaintiff  held  not  negligent  as  a  matter  of  law. 
— Skarpmoen  v.  Cloquet  Box  Factory  (Minn.) 
1106. 

(H)  Aettona. 

Opinion  evidences  see  Evidence,  J  539. 
Requests  for  special  findings,  see  Trial,  S  SSI. 

i  252.  Where  a  servant  injured  by  the  mas- 
ter's negligence  was  induced  not  to  serve  notice 
under   St.    1S<J8.    §   4222,   subd.    5,    within   the 


time  required,  the  master  was  estopped  to  claim 
freedom  from  liability  because  of  want  of  no- 
tice.—Guile  T.  La  Crosse  Gas  &  Electric  Co. 
(Wis.)  234. 

{  258.  A  declaration  in  an  action  tor  the 
death  of  a  section  hand  struck  by  a  train  held 
to  state  a  cause  of  action  independent  of  Comp. 
Laws  1897,  S  6292.— Lepard  v.  Michigan  Cent. 
R.  Co.  (Mich.)  668. 

S  258.  In  a  personal  injury  action,  a  portion 
of  the  declaration  held  not  InsufBcipnt  for  fail- 
ure to  describe  negligence  specifically. — Panela 
v.  Castile  Mining  Co.  (Mich.)  686. 

§  264.  An  answer  held  not  to  raise  the  issue 
of  a  servant's  assumption  of  risk  arising  from 
the  master's  negligence. — Bruns  v.  North  Iowa 
Brick  &  Tile  Co.  (Iowa)  1083. 

§  265.  The  rule  of  res  ipsa  loqnitar  held  In- 
applicable in  determining  the  liabili^  of  a  mas- 
ter for  injuries  to  a  servant.— Stoeckle  v.  Great 
Western  Cereal  Co.  (Iowa)  157. 

§  265._  In  an  action  by  a  passenger  brake- 
man  injured  by  being  caught  by  a  slat  pro- 
jecting from  the  platform  of  a  coach,  held,  that 
there  was  no  presumption  that  it  was  placed 
there  by  any  agency  of  the  company.— Siglin  v. 
Chicago  &  N.  W.  Ry.  Co.  (Iowa)  1057. 

f  265.    An    assumption   of   the   risk   of   the 

master's  negligence  by  an  employ^  is  not  pre- 
sumed from  the  mere  contract  of  hiring. — Del- 
busso  V.  American  Cement  Plaster  Co.  (Mich.) 
702. 

'I  265.  The  presumption  obtains  that  a  mas- 
ter has  performed  his  duties  as  to  the  furnish- 
ing of  a  safe  place  to  work,  instrumentalities, 
and  fellow  servants. — Knudsen  t.  La  Crosse 
Stone  Ca  (Wis.)  519. 

{  270.  ]!>vidence  as  to  the  changed  position 
of  crank  operators  after  an  injury  to  a  servant 
heU  admissible. — Fonder  t.  General  Const.  Co. 
(Wis.)  884. 

J  276.  Evidence  held  to  warrant  a  finding 
that  defendant's  officers  represented  to  plain- 
tiff that  it  was  not  necessary  for  him  to  serve 
notice  of  his  injury  under  St.  1898,  f  4222, 
within  a  year  of  the  date  of  the  accident. — 
Guile  T.  La  Crosse  Gas  &  Electric  Co.  (Wis.) 
234. 

§  276.  Evidence  held  to  support  finding  that 
the  pole  horse  of  a  logging  sleigh  was  thrown 
against  plaintiff  by  the  swing  of  the  tongue  of 
the  sleigh  in  going  down  hill. — Schmolt  v.  H. 
W.  Wright  Lumber  Co.  (Wis.)  499. 

S  276.  Evidence,  in  an  action  for  injuries  to 
a  servant,  held  to  show  that  he  was  not  engaged 
outside  the  line  of  his  duty  when  injured.— 
Sohweikert  v.  John  R.  Davis  Lumber  Co.  (Wis.) 
508, 

{  278.  In  an  action  for  Injuries  to  a  servant 
by  defective  madiinery,  evidence  held  not  to 
justify  a  finding  of  actionable  negligence.— 
Stoeckle  v.  Great  Western  Cereal  Co.  (Iowa) 
157. 

i  278.  In  an  action  against  a  mining  com- 
pany for  j>er8onaI  injuries,  held,  that  it  was 
negligent  in  failing  to  provide  a  safe  place  to 
work.— Danula  ▼.  Quincy  Mining  Co.  (Mich.) 
604. 

I  279.  Evidence  held  not  to  show  that  the 
master  negligently  employed  to  work  with  plain- 
tiff laborers  who  did  not  understand  Ehigbsh.- 
Rigge  V.  Wicks  Bioa.  (Mich.)  eS3. 

i  280.  In  an  action  by  a  servant  to  recov- 
er for  personal  injuries,  plainti-f,  held  to  have 
assumed  the  risks  of  ttie  employment. — Mc- 
Cntcheon  v.  Virginia  &  Rainy  Lake  Co.  (Minn.) 
1023. 

{  284.  In  an  injnry  acdon  by  a  servant,  evi- 
dence held  sufficient  to  go  to  the  jury. — ^Van 
Horn  V.  Cooper  &  Cole  Bros.  (Neb.)  567. 
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i  285.  WbethpT  the  proximate  canse  of  an 
injurj  to  a  servant  was  the  master's  failnre  to 
furnisb  sufficient  light  hfld  for  the  jury.— Brnns 
T.  North  Iowa  Brick  &  Tile  Ck>.  (Iowa)  1063. 

{  285.  Whether  an  explosion  of  gas  in  the 
purifying  room  of  a  gashouse  was  caused  by  an 
electric  sparl:  or  by  a  torch  carried  by  de- 
cedent hrid  for  the  jury. — Guile  t.  La  Crosse 
Gas  &  Electric  Co.  (Wis.)  234. 

I  286.  In  an  action  for  personal  injuries, 
whether  the  master's  foreman  knew  of  the  peril 
held  for  the  jury.— Jacobson  y.  United  States 
Gypsum  Co.  (Iowa)  122. 

{  286.  Since  the  statutes  do  not  define  the 
kind  of  guards  for  machinery,  the  sufficiency  of 
the  guards  used  is  for  the  jury. — Stephenson  v. 
Sheffield  Brick  &  Tile  Co.  (Iowa)  586. 

(  286.  Whether  defendant  was  negligent  in 
failing  to  warn  deceased  when  he  was  hired, 
held,  nnder  the  evidence,  to  be  a  question  for 
the  jury.— Sidwell  v.  Economy  Coai  Co.  (Iowa) 
729. 

i  286.  In  a  servant's  action  for  injuries, 
whether  plaintiff  had  been  sufficiently  instruct- 
ed as  to  the  danger  held  for  the  jury. — Martin 
y.  Jerry  Madden   Shingle   Co.   (\lich.)   614. 

f  286.  In  an  action  for  injuries  to  a  molder's 
helper,  held,  it  was  a  question  for  the  jury 
whether  defendant  was  negligent  in  not  warn- 
ing him. — Borkowski  v.  American  Radiator  Co. 
(Mich.)  640. 

i  286.  In  an  action  for  the  death  of  a  sec- 
tion hand  struck  by  a  train  at  a  crossing,  evi- 
dence held  not  to  warrant  the  submission  to 
the  jury  of  the  issue  of  negligence  in  failing  to 
fnmish  a  proper  whistle.— Lepard  v.  Mit^fgan 
Cent  R.  C&.  (Mich.)  668. 

{  286.  In  an  action  for  the  death  of  an  in- 
testate killed  by  falling  under  an  elevator  and 
down  a  mining  shaft,  whether  defendant  was 
negligent  held  for  the  Jury.- Delbusso  y.  Amer- 
ican Cement  Plaster  Co.  (Mich.)  702. 

t  286.  Whether  defendant  was  guilty  of- neg- 
ligence in  ordering  the  plaintiff  to  assume  a 
dangerous  position  without  proper  instructions 
hfid  a  question  of  fact.— Tendall  y.  Great  Nor- 
thern Ry.  Co.  (Minn.)  22. 

I  286.  Whether  a  master  should  have  adopt- 
ed a  different  coal  chute,  or  requirement  as  to 
its  servants  working  near  it,  held  under  the  evi- 
dence, to  be  for  the  jury. — Denchfield  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  551. 

i  286.  Whether  a  coal  chute  was  a  source  of 
danger  to  a  servant  required  to  stand  opposite 
It  held  to  be  for  the  juiy.— Denchfield  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  551. 

I  286.  Whether  it  was  practicable  for  a 
master  to  provide  belt  shifters  and  loose  pulleys, 
as  required  by  Rev.  Laws  1U0.1,  §  1814,  held 
for  the  jury.— Skarpmoen  v.  Cloqnet  Box  Fac- 
tory (Minn.)  1106. 

{  286.  If  there  is  any  competent  evidence 
from  which  want  of  proper  care  by  a  master 
can  be  reasonably  inferred,  the  question  is  for 
the  trier  of  fact.— Van  Horn  y.  Cooper  &  Cole 
Bros.  (Neb.)  667. 

{  286.  Whether  the  electric  appliances  used 
In  a  gashouse  in  which  an  explosion  occurred 
were  reasonably  sate  held  for  the  jury.— Guile 
y.  La  Crosse  Gas  &  Electric  Co.  (Wis.)  234. 

^  286.  In  an  action  for  injuries  to  servant, 
evidence  held  to  present  question  for  jury 
whether  defendant's  foreman  in  the  exercise  of 
ordinary  care  should  have  warned  plaintiff  of 
danger.— Schmolt  y.  H.  W.  Wright  Lumber  Co. 
(Wis.)  499. 

I  288.  In  an  action  for  personal  injuries, 
whether  the  serrant  was  ignorant  of  the  peril 
held  for  the  jury.— Jacobson  y.  United  States 
Gypsum  Co.  (Iowa)  122. 


I  288.  Under  the  circumstances,  held,  that 
it  could  not  be  said  as  a  matter  of  law  that  an 
employ^  assumed  the  risk  of  an  unguarded  ma- 
chine.—Stephenson  y.  Sheffield  Brick  &  Tile  Co. 
(Iowa)  586. 

I  288.  Whether  the  danger  attending  the 
work  was  known  to  an  employ^,  held,  under 
the  evidence,  to  lie  a  question  for  the  jury. — 
Sidwell  V.  Economy  Coal  Co.  (Iowa)  7^. 

§  288.  Whether  a  servant,  killed  by  falling 
under  an  elevator  and  down  a  mining  shaft,  as- 
sumed the  risk  of  a  particular  method  of  sig- 
naling the  elevator  engineer  held  under  the 
evidence  for  the  jury. — Delbusso  y.  American 
Cement  Plaster  Co.  (Mich.)  702. 

i  288.  Whether  a  member  of  a  railroad 
wrecldng  crew  assumed  the  risk  which  resulted 
in  his  injury  held  for  the  jury. — Tendall  y.  Great 
Northern  Ry.  Co.  (Minn.)  22. 

{  289.  Whether  a  servant  was  guilty  of 
contributory  negligence  held  for  fte  jury.— 
Jacobson  y.  United  States  Qypaum  Go.  (Iowa) 
122. 

S  289.  Whether  an  emnloy£  is  guilty  of  con- 
tributory negligence  is  ordinarily  for  the  jury. — 
Stephenson  y.  Sheffield  Brick  &  Tile  Co.  (Iowa) 
586. 

{  289.  The  mere  choice  by  a  servant  of  a  dan- 
gerous method  of  work  is  not  contributory  neg- 
ligence as  a  matter  of  law. — Stephenson  y.  Shei- 
iield  Brick  &  Tile  Co.  (Iowa)  586. 

i  289.  Whether  a  workmen  injured  by  the 
fall  of  rock  from  the  roof  of  an  air  course  in 
a  mine  was  guilty  of  contributory  negligence, 
held,  under  the  evidence,  to  be  a  question  for 
the  jury.— Sidwell  v.  Economy  Coal  (Jo.  (Iowa) 
729. 

§  289.  Whether  a  night  pit  foreman  injured 
by  the  falling  on  him  of  an  overhanging  chunk 
of  clay  was  guilty  of  contributory  negligence 
held  for  tlie  jury.— Bruns  v.  North  Iowa  Brick 
&  Tile  Co.  (Iowa)  1083. 

§  2S9.  In  an  action  for  injuries  to  a  servant, 
whether  the  danger  was  so  obvious  as  to  render 
plaintiff  guilty  of  contributory  negligence  held 
for  the  jury.— Martin  v.  Jerry  Madden  Shingle 
Co.  (Mich.)  614. 

i  289.  In  an  action  for  injuries  to  a  mold- 
er  8  helper,  held,  it  was  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  contributory 
negligence.— Borkowski  v.  American  Radiator 
Co.  (Mich.)  640. 

f  289.  In  an  injnry  action  by  a  servant, 
whether  the  servant  knew  or  should  have  known 
the  dangers  incident  to  his  employment  held, 
under  the  evidence,  to  be  for  the  jury.— Dench- 
field V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  (3o. 
(Minn.)  551. 

{  289.  Question  of  contributory  negligence 
in  an  action  for  injuries  to  a  servant  held  for 
the  jury.— Schweikert  y.  John  R.  Davis  Lumber 
Co.  (Wis.)  508. 

§  289.  Evidence,  in  a  servant's  action  for 
personal  Injuries,  held  net  to  entitle  him  to  go 
to  the  jurv  on  the  issue  of  bis  contributory  neg- 
ligence.—Kroger  y.  Cumberland  Fruit  Package 
Co.  (Wis.)  513. 

{  289.  The  fact  that  plaintiff  testifies  posi- 
tively to  ignorance  of  danger  held  not  neces- 
sarily to  raise  a  question  for  the  jury  .as  to  his 
contributory  negligence. — Kroger  y,  (^mberland 
Fruit  Package  Co.  (Wis.)  613. 

i  293.  In  an  action  for  injuries  from  blast- 
ing, certain  instruction  held  not  erroneous. — 
Neal  y.  Sheffield  Brick  &  Tile  Co.  (Iowa)  398. 

f  296.  Instruction  as  to  burden  of  proof  as 
to  contributory  negligence  of  servant  held  not 
erroneous,  in  view  of  instructions  given. — 
Schmolt  y.  H.  W.  Wright  Lumber  Co.  (Wis.) 
499. 
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I  297.  A  certain  finding  inconsistent  with 
other  findinRS  in  view  of  St  1898,  J_1636i.— 
Wiliette  ▼.  Rhinelander  Pm>er  Oo.  (Wis.)  853. 

{  297.  A  finding  in  the  negative  on  the  ques- 
tion whether  the  master's  failure  to  comply 
with  St.  1898,  {  16.36J,  was  the  proximate 
cause  of  the  injury,  if  predicated  on  a  certain 
theory,  held  equivalent  to  an  affirmative  hold- 
ing.— Wiliette  V,  Rhinelander  Paper  Go.  (Wis.) 
853. 

I  297.  A  finding  as  to  whether  the  master's 
failure  to  comply  with  St.  1898,  §  1636j,  rela- 
tive to  the  gnardine  of  machinery,  was  the 
proximate  cause  of  the  injury,  held  not  neces- 
saqr.— Wiliette  v.  Rhinelander  Paper  Co.  (Wis.) 

i  297.  Special  interrogatories  asked  in  an 
employe's  action  for  personal  injuries  hdd  not 
inconsistent. — Fonder  v.  General  Const.  Co. 
(WU.)  884. 

§  297.  Answers  to  sp'-cial  interrogatories  in 
an  employe's  action  for  personal  injuries  held 
consistent. — Fonder  v.  General  Const.  Co. 
(Wis.)  884. 

(  297.  Answer  to  a  special  interrogatory  in 
an  employe's  action  for  personal  injuries  con- 
strued, and  held  to  mean  as  stated. — Fonder  t. 
General  Const.  Co.  (Wis.)  884. 

rV.   LIABrUTICS    FOR    TSJXrKJXa   TO 
THIRD  PERSONS. 

Liability  of  carrier  for  acts  or  omissions  of  em- 
ployes resulting  in  personal  injury  to  passen- 
ger, see  Carriers,  {  2S3. 

V.  IKTERFERENCE    WITH    THE    RE* 
IiATIOlf   BY   THIRD   PERl^ONS. 

Restraining  boycotts  and  other  combinations, 
see  Injunction,  $  101. 

MATERIALITY, 

Of  evidence,  see  Criminal  Law,  Jf  382-396. 

MATERIALS. 

Liens  on  real  property  for  materials  furnished, 
see  Mechanics'  Liens. 

MAXIMS. 

Of  equity,  see  Equity,  i  96. 

MEASURE  OF  DAMAGES. 

See  Damages,  U  12(^-124;    Fraud,  i  59. 
For  breach  of  covenant,  see  Covenants,  $  127. 
For  injuries   to   animal   by   other  animal,  see 
Animals,  |  85. 

MECHANICS'  LIENS. 

n.  RIGHT  TO  UEM. 

(B)   Serrlees  Rendered  and  Materials  Fnr- 
alahed. 

§  47.  Plaintiff  held  entitled  to  a  material- 
man's lieu  under  St.  1898,813314,  3315.— Bar- 
ker &  Stewart  Lumber  Co.  V.  Marathon  Paper 
Mills  Co.  (Wis.)  806. 

{  51.  Freight  advanced  by  materialman  held 
properly  allowed  in  awarding  him  a  lien. — Bar- 
ker &  Stewart  Lumber  Co.  v.  Marathon  Paper 
MiUs  Co.  (Wis.)  SCO. 

(D)  Persons  Entitled  In  General. 

{  93.  Where  there  has  been  a  substantial  i>er- 
formance  by  one  furnishing  labor  and  material, 
he  will  not  be  denied  a  mechanic's  lien  because 
of  omissions  of  details  of  work  or  time  of  com- 

Sletlon.— McGowan  v.  Gate  City  Malt  Co.  (Neb.) 
05. 


(B)     Snbcontraotora,       aad       Ottatraetors' 
\irorknien  and  Materialaaen. 

I  112.  Substantial  compliance  with  a  build- 
ing contract  held  suflScient  to  enable  a  subcon- 
tractor to  enforce  his  mechanic's  lien. — McGow- 
an  V.  Gate  City  Malt  Co.  (Neb.)  965. 

MEDICAL  EXPERTS. 

Testimony,  see  Criminal  Law,  {  480;  Evi- 
dence, If  548-555. 

MEDICAL  JURISPRUDENCE. 

See  Physicians  and  Surgeons. 

MEDIUM  OF  PAYMENT. 

In  general,  see  Payment,  fS  21,  22. 

MEETINGS. 

Special  meetings  of  school  boards,  see  Sctiools 
and  School  Districts,  f  37. 

MEMBERS. 

Of  dubs,  see  Clubs. 

Of  congress,  mandamus  to  review  elections, 
see  Mandamus,  i  16. 

Of  corporations  in  general,  see  Corporations, 
i  171. 

Or  firms,  see  Partnership. 

Of  joint-stock  companies,  see  Joint-Stock  Com- 
panies. 

MEMORANDA. 

Reqnired  by  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  §§  108-118. 

MENTAL  CAPACITY. 

See  Insane  Persons. 

Affecting  validity  of  contracts  in  general,  we 
Contracts,   §  92. 

MENTAL  SUFFERING. 

Element  of  damages,  see  Damages,  f  55. 
Element  of  damages  for  negligence   or  default 

in  transmission  or  delivery  of  telegrams,  see 

Telegraphs  and  Telephones,  f  68. 

MERCHANTS. 

License  tax  on  persons  engaged  in  mercantile 
business,  see  Licenses,  §{  15,  42. 

MERGER. 

By  conveyance  of  mortgaged  property  by  moit- 

fagor  to  mortgagee,  see  Mortgages,  §  295. 
cause  of  action  in  judgment,  see  Judgment 
if  628-632. 

MESSAGES. 

Transmission  and  delivery  of  telegraph  orjele- 
phona   messoecs,    see   Te" 
phones,  §{  SS-IS. 


phone   messages,    see   Telegraphs   and   Tele- 


METES  AND  BOUNDS. 

See  Boundaries. 

MINES  AND  MINERALS. 

m.  OPERATION    OF   MINES,    QUAR- 
RIES. AND  WEIXS. 

(O  RtKlits  and  Llabllltlea  Ineldeat  f 
'Worklns. 

Liability  of  master  for  injuries  tn  servant  from 
defective  or  dangerous  condition  of  minrs. 
quarries,  and  ezcavatioila,  see  Master  and 
Servant,  §  118. 
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MINORS. 

See  Infonti. 

MINUTES. 

Of  connty  board,  see  Connties,  (  53. 

MISCONDUCT. 

See  Contempt. 

Of  attorney  as  groand  for  disbarment,  see  At- 
torney and  Client,  {  3d. 

Of  counsel  at  trial,  see  Criminal  Law,  Si  689- 
730. 

MISJOINDER. 

Of  causes  of  action,  see  Action,  gg  38,  40-50. 

MISLEADING  INSTRUCTIONS. 

See  Trial,  S  242. 

MISREPRESENTATION. 

See  Fraud. 

Affecting  validity  of  insurance  policy,  see  In- 
surance, g  296. 

MISTAKE. 

In  conveyances,  contraoit,  or  other  trantaotiotu. 
See  Contracts,  g  93. 

Ground  for  reformation  of  instrument,  see  Bef- 
'  ormation  of  Instruments,  g|  18,  19. 

MITIGATION. 

Of  damages  for  alienation  of  affections,  see 
Husband  and  Wife,  i  334. 

MODIFICATION. 

Of  contract,  see  Contracts,  g  237. 
Of  divorce  decree,  see  Divorce,  g  303. 
Of   judgment   or   order  on   application   for  ali- 
mony, see  Divorce,  g  245. 

MONEY. 

Compensation  for  use,  see  Interest. 
Deposits,  see  Banks  and  Banking,  g  140. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills 

and  Notes. 
Interest  on  loans,  see  Interest 

MONEY  RECEIVED. 

g  8.  A  complaint  held  to  state  a  cause  of 
action  for  money  liad  and  received. — Vetter  v. 
Sandbo  (Minn.)  450. 

MONTH. 

Tenancy  from  month  to  month,  see  landlord 
and  Tenant,  g  114. 

MOOT  QUESTIONS. 

Determination  by  conrts,  see  Appeal  and  Br- 
ror,  g  781. 

MORTGAGES. 

By  or  to  insane  person,  see  Insane  Persons, 

g  94. 
Mortgaged   property  as   subject  of  dower,  see 

Dower,  g  15. 
Of  homestead,  see  Homestead,  g  115. 
Of   personal  property  in  general,   see   Chattel 

Mortgages. 


Quieting  tltto  as  against  mortgage,  see  Quieting 

Title,  g  1. 
Bishts  of  devisees  of  mortgaged  property,  see 

Wills,  g  840. 

I.  REQUISITES  AND  VAUDITT. 

(A)  Katiire  and  Kssentlals  of  OoB-veyaaoes 
aa    Secaritx* 

g  32.  A  deed  absolute  in  form  may  be  shown 
to  be  a  mortgage.— Bradford  t.  Helaell  (Iowa) 
908. 

g  36.  Consideration  paid  for  a  conveyance 
of  property  held  not  so  inadequate  as  to  raise 
a  presumption  of  mortgage,  and  that  it  should 
be  declared  an  absolute  conveyance. — ^Hemsled 
V.  Hemsted  (Iowa)  413. 

g  38.  Kvidence  to  show  that  a  deed  absolute 
in  form  is  a  mortgage  must  be  clear  and  satis- 
factory.—Bradford  T.  Helsell  (Iowa)  908. 

g  38.  Evidence  held  insuflScient  to  show  that 
a  deed  was  intended  as  a  mortgage. — Bradford 
V.  Helsell  (Iowa)  908. 

n.  BECORDINO  AND  BEOIBTBA- 
TION. 

Imposition  of  mortgage  registration  tax  as  class 
legislation,  see  Constitutional  Law,  g  208; 
as  denial  of  equal  protection  of  laws,  see 
(Constitutional  Law,  g  229. 

V.  ASBIOmiENT  OF  MOBTOAOE   OB 

DEBT. 

g  231.  An  assignment  of  a  real  estate  mort- 
gage is  an  instrument  affecting  the  title  to 
realty  within  the  recording  act.— Jones  v.  Fish- 
er (Neb.)  268. 

g  244.  Kffect  stated,  upon  an  assignee  of  a 
mortgage  whos^e  assignment  is  not  of  record,  of 
a  decree  foreclosing  a  prior  lien  in  a  suit  to 
which  his  assignor  was  a  party. — Jones  t.  Fish- 
er (Neb.)  269. 

VI.  TBANSFEBOFPBOPEBTTMOBT- 

GAGED  OB  OF  EQUITY  OF 
BEDEKFTION. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Sutute  of,  g  la 

g  295.  Whether  a  mortgage  on  real  estate 
is  merged  in  a  deed  by  the  mortgagor  to  the 
mortgagee  depends  upon  the  intent  and  inter- 
est of  the  mortgagee. — May  t.  Cummings  (N. 
D.)  826. 

g  295.  Evidence  AeZd  insufficient  to  show  any 
agreement  between  the  mortgagor  and  mortga- 
gee by  which  a  conveyance  by  the  mortgagor 
should  merge  the  titles  in  the  mortgagee. — 
May  V.  Cummings  (N.  D.)  820. 

VU.   FAYUENT     OB    PEBFOBIKANCE 

OF  CONDITIOlf,  BEI,EA8E, 

AND  BATISFAOTION. 

Quieting  title  aa  against  mortgage,  see  Quieting 
Title,  g  1. 

g  316.  One  held  not  to  be  denied  relief  in 
equity  to  set  aside  discharge  of  mortgage  by 
reason  of  his  wrongful  act — Downing  v.  Hill 
(Mich.)  1115. 

X.  FOBEOLOSUBE  BY  ACTION. 

Election  of  remedy,  see  Election  of  Remedies, 
g  3. 

(B)  RiKht  to  Foreclose  and  Defenaes. 

g  40S.  A  mortgagee  may  foreclose  the  mort- 
gage at  the  same  time  he  is  asserting  title  to 
the  premises  under  a  quitclaim  deed  from  the 
mortgagor.— May  v.  Cummings  (N.  D.)  828. 
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(D)  Uatltatlona  and  Ijaelies« 

Bar  of  debt  by  limitation  as  affecting  mort- 
gage security,  see  Limitation  of  Actions,  | 
167. 

(F)  Pleadlnar  and  BTidenoe. 

Tim«  for  amendment  of  pleading,  see  Pleading, 
1258. 

I  458.  In  a  suit  to  foreclose  a  mortgage,  a 
supplemental  bill  averring  a  discharge  of  a 
part  of  the  mortgaged  premises  after  the  com- 
mencement of  the  suit  held  not  necessary. — 
Commercial  Nat  Bank  t.  Gaukler  (Mich.)  655. 

8  458.  In  a  suit  to  foreclose  a  mortgage,  a 
supplemental  bill  averring  payment  of  taxes 
after  the  filing  of  the  bill  and  before  decree  of 
foreclosure  held  not  necessary.— Commercial 
Nat  Bank  t.  Gaukler  (Mich.)  655. 

i  460.  In  the  absence  of  evidence  of  the 
value  of  the  occupation  of  lands  by  the  mort- 
gagee, the  mortgagor  is  not  entitled  to  any 
credit  therefor  on  his  notes.— May  v.  Cummings 
(N.  D.)  826.       . 

(I)  Jndsment   or   Decree    and    XSze«ation. 

Mortgage  of  land  of  infant,  see  Infants,  {  112. 

S  490.  In  a  suit  to  foreclose  a  mortgage, 
taxes  paid  after  the  filing  of  the  bill  and  before 
decree  of  foreclosure  held  properly  included  in 
the  decree.— Commercial  Nat  Bank  v.  Gaukler 
(Mich.)  655. 

(J)  Sale. 

Appealability    of   order    denying   confirmation, 

see  Appeal  and  Error,  {  82. 
Foreclosure  against  insane  persons,  see  Insane 

Persons,  g  94. 
Mortgage  on  land  of  infant  see  Infants,  $  114. 

{  526.  The  rule  that  equity  will  refuse  a  re- 
sale of  property  sold  at  a  foreclosure  sale  for 
mere  inadequacy  of  price  must  be  confined  to 
cases  where  no  fact  appears,  except  the  inade- 

auacy  of  the  price. — Gnswold  v.  Bardon  (Wis.) 
52. 

i  526.  The  court  held  to  imssess  discretion- 
ary power  to  refuse  to  confirm  a  mortgage  fore- 
closure sale. — Qriswold  v.  Bardon  (Wis.)  952. 

§  527.  The  sheriffs  certificate  of  sale  remains 
a  lien  only,  and  title  does  not  pass  till  issuance 
of  his  deed.— Van  Camp  v.  Weber  (S.  D.)  591. 

§  554.  Plaintiff  held  to  have  acquired,  under 
Code  Civ.  Proc.  g  648,  the  right  to  receive  a 
sheriff's  deed  on  foreclosure.— Van  Camp  v. 
Weber  (S.  D.)  591. 

(L)  Dlnpoiiltioa  of  Proeeeda   and   Snrplns. 

Orders  after  Judgment,  see  Appeal  and  Error, 
{  82. 

8  567.  A  senior  mortgagee  cannot  by  fore- 
closnre  proceedings  to  which  a  junior  mort- 
gagee is  not  a  party,  deprive  him  of  the  right 
to  foreclose.— Tukey  v.  Reinholdt  (Iowa)  727. 

XI.  REPEMPTIOM. 

i  594.  A  junior  mortgagee  may  foreclose  on 
failure  of  the  senior  mortgagee  to  foreclose. — 
Tukey  v.  Reinholdt  (Iowa)  727. 

§  614.  The  right  to  redeem  from  a  fore- 
closure sale  held  not  barred  by  laches.— Tukey 
V.  Reinholdt  (Iowa)  727. 

MOTIONS. 

For  particular  purpotes  or  relief. 
See  Injunction,  i  151. 

Direction  of  verdict,  see  Trial,  i|  168-177. 
Dismissal  of  action  or  nonsuit,  see  Trial,  U 

162-165. 
New  trial,  see  New  Trial,  |i  113-161. 


OpeniM  or  vacating  Judgment,  see  Judgment, 

18  lol-163,  386. 
Production  and  inspection  of  writing*  or  other 

matters,  see  Discovery,  g  97. 
Relating   to   pleadings,   see  Pleading,    gg   352— 

365. 
Striking  out  evidence,  see  Trial,  gg  89-9G. 

MOTIVE. 

Evidence  of  in  civil  actions,  see  Eviietux,  | 
151. 

Evidence  of,  in  criminal  prosecutions,  see  Hom- 
icide, $  166. 

In  bringmg  action,  see  Action,  g  7 

MOTOR  VEHICLES. 

Criminal  responsibility  for  death  caused  by  op- 
eration, see  Homicide,  gg  2,  101,  250,  285. 

Liability  of  owner  for  injuries  caused  by  neg- 
ligence of  borrower,  see  Municipal  Corpora- 
tions   g  705. 

On  highways  in  general,  see  Highways  g  166. 

On  streets,  regulations  as  to  rate  of  speed,  see 
Municipal  Corporations,  g  703. 

MULCT  TAX. 

See  Intoxicating  Uquors,  g  106. 

MUNICIPAL  CORPORATIONS. 

See  Counties;   Schools  and  School  Districts,  gg 

22-97. 
Drainage  or  reclamation  districts,  see  Drains, 

g  14. 
Street  railroads,  see  Street  Railroads. 

I.   CREATION,    AI.TESATIOH,    EXIST. 
EMCE.  AND  DIBSOI.nTIOIf. 

Judicial  notice  of  incorporation  of  monicipaU- 
ties  of  other  states,  see  Evidence,  g  35. 

(A)  Incorporation    and    Inoldenta    of   Kk- 

latenoe. 

g  7.  The  village  of  Alice  held  properly  in- 
corporated.—State  V.  Village  of  Alice  (Minn.) 
948. 

(B)  Territorial   Bztent   and    SnfedivlBiona, 

Annexation,  Conaolldatlon,  and 
Dlvialon. 

Special  or  local  laws,  see  Statutes,  g  98. 

g  34.  Whether' unplatted  territory  is  proper 
to  be  annexed  to  a  village  held  a  question  of 
fact,  to  be  determined  by  the  voters. — State  r. 
Village  of  Dover  (Minn.)  74. 

<C)   Amendntent,  Repeal,  or  rorfeitnre  of 
Cbarter.  and   Dfaaolntlon. 

g  46.  A  city  by  exercise  of  its  option  under 
St  1898,  g  926,  having  adopted  chapter  40a. 
subc.  20,  as  part  of  its  charter,  heUd  to  have  no 
power  thereafter  to  reject  any  part  of  it— Holt 
Lumber  Co.  v.  City  of  Oconto  (Wis.)  709. 

IV.  PROOEEDiNOB  OF  oomrcn.  OK 

OTHER  OO'VERHUrO  BODY. 

(B)  Ordlnaaeea  and  Br-I'a'vra  In  General. 

Certiorari  to  review  validity  of  ordinance,  are 

Certiorari,-  g  23. 
Relating  to  telephone  system,   see  Telegraphs 

and  Telephones,  g  10. 

g  111.  An  ordinance  containing  valid  and 
void  provisions  will  be  upheld  as  to  the  valid 
provisions  if  they  are  independent  of  the  void 
provisions.— Zimmerer  v.  Stuart  (Neb.)  900. 

I  114.  An  ordinance  purporting  to  amend  a 
void  ordinance  is  itself  invalid.- Lane-Moore 
Lumber  Co.  v.  City  of  Storm  Lake  (Iowa)  824. 
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{  115.  A  void  ordinance  may  be  formally  re- 
pealed and  a  valid  substitute  enacted  therefor. 
which  is  complete  in  itself,  and  does  not  depend 
on  the  void  ordinance. — ^Lane-Moore  Lnml>er  Co. 
V.  City  of  Storm  Lalie  (Iowa)  024. 

S  116.  That  a  city  overlooked  the  existence 
of  an  ordinance  under  the  belief  that  it  was  cov- 
ered bv  a  later  void  ordinance  would  not  affect 
its  validity. — I<ane-Moore  Lumber  Co.  v.  City 
of  Storm  L^lce  (Iowa)  924. 

i  116.  An  invalid  ordinance  could  not  op- 
erate to  impliedly  repeal  another  valid^  ordi- 
nance.—Lane-Moore  Lumber,  Co.  v.  City  of 
Storm  Lalie  (Iowa)  924. 

V.  OFFXOIiBS.  AGEm».  AXB  EM- 
PLOTfiS. 

Of  counties,  see  Counties,  (  63. 

<B)  MnntolpsI    Departments    and    Ofleen 
Thereof. 

i  200.  Under  Laws  1907,  c.  214,  one  who 
has  served  22  years  as  a  volunteer  and  salaried 
fireman  held  entitled  to  a  pension.— State  v. 
Knowles  (Wis.)  451. 

VII.   CONTRACTS   IN   OENEBAL. 

Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  §§  126-133. 

i  226.  Power  to  a  mnnidpal  or  quasi  pub- 
lic corporation  to  contract  affecting  public  in- 
terests acting  in  a  business  capacity  held  not 
to  tie-  inferred  by  doubtful  construction. — City 
of  La  Crosse  t.  La  Crosse  Gas  Sc  Electric  Co. 
(Wis.)  530. 

IX.  PimUC  mPBOVEBIEllTS. 

■^Ay  Power     to     Make     Improvements     or 
Grant  Aid  Therefor. 

Deprivation  of  property   without  due   process 
of  law,  see  Constitutional  Law,  §§  290-319. 

f  283.  Under  St.  1808,  c.  40,  subc.  20,  held, 
in  view  of  section  925,  subsecs.  208,  215,  216, 
218,  231-233,  239,  that  a  city  adopting  one 
system  of  construction  of  sewers,  at  the  ex- 
pense of  sewer  districts,  may  afterwards  adopt 
another  system.— Holt  Lumber  Co.  v.  City  of 
Oconto  (Wis.)  709. 

§  285.  The  Legislature  may  by  general  law 
authorize  cities  and  villages  to  grant  exclusive 
franchises  to  public  service  corporations. — May 
V.  City  of  Gothenburg  (Neb.)  5()6. 

S  265.  A  law  authorizing  a  municipality  to 
grant  a  corporation  the  right  to  exercise  its 
franchise  upon  certain  terms  held  to  authorize 
a  condition  prescribing  rates  of  secvice. — City 
of  T^  Crosse  v.  La  Crosse  Gas  ft  Electric  Co. 
(Wis.)  530. 

(B>  Prellmlnarr     ProoeedinvB    and    Ordi- 
nances or  Resolutions. 

i  203.  A  resolution  of  necessity  held  not  re- 
quired by  Code,  i  817,  to  make  specific  reference 
to  assessment  of  intersections. — Durst  v.  City  of 
Des  Moines  (Iowa)  168. 

i  294.  The  publication  of  notice  of  the  time 
when  a  resolution  of  necessity  would  be  consid- 
ered by  the  city  council  held  a  sufficient  com- 
Sliance  with  Code.  {  810.— Durst  v.  City  of  Des 
loines  (Iowa)  168. 

<0  Contraota. 

i  331.    Under  St  1898,  U  925-211   92,5-212, 

92.') — 214,  a  city  held  not  bound  by  figures  con- 
tained in  a  so-called  "bidding  sheet"  purport- 
ing to  interpret  plans,  specifications,  and  pro- 
files for  the  construction  of  sewers.— Hanra- 
baa  V.  City  of  Janesville  (Wis.)  482. 

{  331.  Where  plans,  profiles,  and  specifica- 
tions for  sewers  were  carefully  drawn  to  a  scale. 


so  that  the  amount  of  the  work  was  easily  de- 
terminable therefrom,  the  bidders  were  bound 
to  determine  such  quantity  for  themselves. — 
Hanrahan  v.  City  of  Janesville  (Wis.)  482. 

i  874.  In  a  suit  by  a  subcontractor  to  re- 
cover for  extra  services  performed  under  cer- 
tain sewer  contracts,  plaintiffs  held  not  pre- 
cluded from  recovering  because  there  had  been 
no  assignment  of  the  contracts  from  the  origi- 
nal contractor  to  plaintiffs  binding  on  defend- 
ant.— Hanrahan  v.  City  of  Janesville  (Wis.) 
482. 

(D)  Damaares. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 
Domain. 

(B)  Aasesssients  for  Benefits,  and  Special 
Taxes. 

Deprivation  of  property  without  due  process  of 

law,  see  Constitutional  Law,  {  290. 
For  drains,  see  Drains,  g  66. 

i  407.  Const  art.  8,  |  1,  requiring  the  rule 
of  taxation  to  be  uniform,  held  not  contravened 
by  St.  1898,  c.  40a,  subc.  20,  authorizing  a 
city,  after  adopting  a  system  by  which  sewers 
shall  be  constructed  at  expense  of  sewer  dis- 
tricts, to  adopt  a  system  by  which  they  should 
be  constructed  at  expense  of  the  ci^.— Holt 
Lumber  Co.  v.  City  of  Oconto  (Wis.)  709. 

i  431.  St.  1898,  I  0,59-35,  relaHng  to  the 
liability  of  property  for  street  improvement, 
construed. — >Jorthern  Pac.  Ry.  Co.  v.  Douglas 
County  (Wis.)  246. 

I  431.  Laws  1891,  c.  124,  {  119,  relating  to 
assessment  for  street  improvements,  construed. 
-Northern  Pac.  Ry.  Co.  v.  Douglas  County 
(Wis.)  246. 

{  432.  Where  only  abutting  property  was 
assessed  for  sewers,  the  fact  that  merely  ad- 
jacent property  or  property  more  or  less  re- 
mote received  an  indirect  benefit  from  the  sew- 
er which  was  a  main  sewer  for  a  large  area  did 
not  authorize  the  assessment  of  such  property. 
— Gray  v.  City  of  Des  Moines  (Iowa)  582. 

g  432.  The  part  of  a  52-acre  tract  stated 
held  properly  considered  as  benefited  abutting 
property  subject  to  assessment  for  sewers. — 
Gray  v.  City  of  Des  Moines  (Iowa)  582. 

i  450.  Tinder  Laws  1903,  c.  312,  relating 
to  sewer  districts  in  cities  of  the  fourth  class, 
the  city  council  must  include  within  the  district 
realty  to  be  benefited  by  the  improvement  and 
apportion  the  cost  thereof  according  to  the 
benefits. — Mayer  v.  City  of  Shakopee  (Minn.)  77. 

i  450.  Laws  1903,  c.  312,  held  not  violative 
of  Const  art.  9,  {  1,  as  it  existed  in  1908. — 
Mayer  v.  City  of  Shakopee  (Minn.)  77. 

I  459.  Under  Code  Supp.  1907,  S  792a,  spe- 
cific lots  cannot  be  assessed  for  public  improve- 
ments in  excess  of  specific  benefits. — Camp  v. 
City  of  Davenport  (Iowa)  137. 

I  493.  In  the  resolution  of  the  city  council 
adopting  the  schedule  of  an  assessment,  the  use 
of  the  word  "cost,"  instead  of  "value"  in  a  re- 
cital that  the  assessment  did  not  exceed  25  per 
cent,  of  the  property,  was  immaterial. — Durst 
V.  City  of  Des  ^Ioines  (Iowa)  168. 

i  511.  Objections  to  a  special  assessment  not 
raised  below  will  not  be  considered  on  appeal. — 
Camp  y.  City  of  Davenport  (Iowa)  137. 

§  511.  On  appeal  from  a  special  assessment 
reducing  the  amount  of  the  assessment,  where 
there  was  no  evidence  as  to  the  actual  benefit, 
held  error.— Camp  v.  City  of  Davenport  (Iowa) 
137. 

t  511.  Procedure  stated  in  the  district  court 
on  appeals  from  orders  of  the  board  of  equair 
ization  in  metropolitan  cities.— Byron  Re^  Co. 
V.  City  of  Omaha  (Neb.)  748. 
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{  513.  In  view  of  Code,  H  824,  839,  a  prop- 
erty owner  held  not  entitled  to  sue  in  equite  for 
relief  against  an  assessment  exceeding  25  per 
cent  of  the  assessed  value  of  the  property,  con- 
trary to  Code  Supp.  1907,  I  792.— Durst  v.  City 
of  Des  Moines  (Iowa)  168. 

{  513.  Under  Laws  1909,  c.  639.  {  959-30!r. 
tlie  failare  of  tlie  city  clerk  to  properly  publish 
the  final  determination  of  the  common  council 
in  respect  to  an  assessment  for  public  improve- 
ments held  not  ground  for  setting  aside  the 
assessment  by  a  proceeding  in  equity. — Newton 
v.  City  of  Snperior  (Wis.)  242. 

i  513.  Under  Laws  1909,  c.  639,  8  939-30g, 
and  St.  1898,  i  959—35,  the  remedy  of  a  prop- 
erty owner  to  secure  a  deduction  from  his  as- 
sessment was  by  appeal  and  not  by  an  action  to 
set  aside  the  assessment. — Newton  t.  City  of 
Superior  (Wis.)  242. 

S  6ia  Under  Laws  1909.  c.  539,  $  959-30g, 
giving  a  right  of  appeal  from  the  action  of  a 
city  council  in  levying  a  sjiecial  assessment,  a 
landowner  cannot  restrain  the  assessment  for 
failure  of  the  city  council  to  allow  the  deduc- 
tion* provided  for  by  St.  1898.  I  959— 35.— New- 
ton T.  City  of  Superior  (Wis.)  242. 

i  513.  Laws  1891.  c.  124,  §  126,  granting  an 
appeal  to  the  Circuit  Court  in  special  assess- 
ment proceedings,  held  mandatory  and  exclu- 
sive—Northern Pac.  Ry.  Co.  v.  Douglas  County 
(Wis.)  246. 

{  513.  Laws  1891.  c.  124.  |  12a  relating  to 
appeals  in  special  assessment  proceedings,  con- 
strued.- Northern  Pac.  Ry.  Co.  v.  Douglas 
County  (Wis.)  246. 

i  613.  The  Legislature  may  limit  the  time 
within  which  a  party  may  attack  a  tax  pro- 
ceeding.— Gaastra  t.  ■  Kenosha  County  (Wis.) 
870. 

I  513.  A  suit  to  set  aside  a  street  awesa- 
ment  for  the  contractor's  failure  to  comply 
with  the  specifications,  not  commenced  until 
17  months  after  the  expiration  of  the  30  days 
referred  to  in  St  1898,  |  926—197,  held 
barred.— Gaastra  v.  Kenosha  County  (Wis.)  870. 

f  614.  Laws  1903,  c.  15,  Comp.  St  1909,  & 
12a,  {  260,  curing  irregularities  in  special  as- 
sessments levied  after  March  16,  1897,  held  not 
to  deprive  the  officers  of  authority  to  relevy 
special  assessments  levied  prior  toereto.— By- 
ron Reed  Go.  v.  City  of  Omaha  (Neb.)  748. 

i  514.  Delay  of  taxing  officers  of  a  city  in 
relevying  a  special  assessment  after  its  adjudg- 
ed invalidity  held  to  estop  the  city  from  re- 
levying  the  assessment  upon  certain  lots. — By- 
ron Reed  Co.  v.  City  of  Omaha  (Neb.)  748. 

X  POXJOE  POWER  AND  REGUI.A- 
TIONS. 

Regulation   of  licenses  and  license   taxes,   see 
Licenses,  I8  6^-42. 

(A)  Delegation,    Extent,   and   Bzerelse    of 
Power. 

As  boundaries,  see  Boundaries,  i  20. 

I  590.  The  validity  of  a  city  ordinance  ex- 
pressly authorized  by  the  Legislature  depends 
upon  its  being  within  the  legislative  power  of 
the  state.- State  v.  Chicago,  M.  &  St  P.  Rj. 
Co.  (Minn.)  545. 

{  591.  An  ordinance  requiring  a  permit  from 
the  mayor  to  erect  buildings  within  the  fire  lim- 
its is  not  an  unlawful  delegation  of  the  legisla- 
tive power  of  the  council. — Lane-Moore  Lumber 
Co.  V.  City  of  Storm  Lake  (Iowa)  924. 

f  603.  An  ordinance  requiring  fireproof  roofs 
held  not  to  exclude  a  roof  made  of  lumber  over- 
laid with  fireproof  material. — Lane-Moore  Lnm- 
ber  Co.  v.  City  of  Storm  Lake  (Iowa)  924. 


i  603.  Construction  of  ordinance  requiring 
fireproof  roofs.— Lane-Moore  Lumber  Co.  t.  City 
of  Storm  Lake  aowa)  924. 

S  603.  Code  1897,  S  711.  held  to  authorize  a 
city  to  require  buildings  erected  within  the  fire 
limits  to  have  fireproof  roofs  as  provided.— 
Lane-Moore  Lumber  Co.  t.  City  of  Storm  Lake 
(Iowa)  924. 

i  603.  The  wall  of  a  building  held  not  a 
"self-supporting  iron"  wall  within  an  ordinance 
requiring  such  wall  in  buildings  within  the  fire 
limits  if  of  iron  to  be  self-supporting. — ^Lane- 
Moore  Lumber  Co.  t.  City  of  Storm  Lake 
(Iowa)  924. 

i  606.  An  ordinance  prohibiting  the  nse  of 
soft  coal  in  railroad  engines  held  within  the  po- 
lice powers  of  the  state.— State  t.  Chicago,  M. 
&  St  P.  Ry.  Co.  (Minn.)  545. 

t  626.  Code  1897,  i  711,  held  to  authorize  an 
ordinance  re<}uiring  the  outer  walls  of  buildings 
erected  within  the  fire  limits  to  be  constructed 
as  stated. — Lane-Moore  Lumber  Co.  v.  City  of 
Storm  Lake  (Iowa)  924. 

§  625.  An  ordinance  requiring  a  builder  to 
obtain  a  permit  from  the  mayor  before  begin- 
ning a  building  within  fire  limits  held  not  unrea- 
sonable.— Lane-AIoore  Lumber  Co.  v.  City  of 
Storm  Lake  (Iowa)  924. 

(B)  Vlolatlona  and  Bnforeement  of  Resn- 
latlona. 

Waiver  of  Jury  trial  in  criminal  prosecution, 
see  Jury,  {  29. 

i  642.  An  acquittal,  in  a  prosecution  (or  vio- 
lation of  a  town  ordinance,  held  final,  precluding 
another  trial;  the  Supreme  Coort  on  the  town's 
appeal  being  empowered  only  to  announce  prop- 
er rules  of  law  for  the  future,  in  view  of  Code. 
J  5463.— Town  of  Scranton  v.  Henson  (Iowa) 
079. 

{  642.    On  error,  held  too  late  to  object  for 

the  first  time  that  the  police  magistrate  lost 
jurisdiction  because  judgment  was  not  pro- 
nounced until  five  days  after  the  cause  was 
submitted.— Crimea  v.  SUte  (Neb.)  760. 

i  642.  A  defendant  in  a  prosecution  (or  vio- 
lating an  ordinance,  stating  in  the  district  court 
that  he  has  no  objections  to  the  qualifications 
of  the  judge,  cannot  urge  any  objections  in  the 
Supreme  Court  on  error.--Oriniea  v.  State 
(Neb.)  760. 

XI.  V8E  Ajn>  KEQTTIATIOW  OF  FUB- 

UO  PLACES,  PBOPEBTT, 

AKD  'WORKS. 

(A)  Streeta  and  Other  Pnblle  'Ware. 

Condemnation  of  street  for  railroad  right  of 
way,  see  Eminent  Domain,  {{  167,  178. 

County  roads,  see  Highways. 

Criminal  responsibility  for  death  caused  by 
operation  of  automobiles,  aee  Homicide,  H  2. 
101.  139,  250. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads.  ||  70-117. 

Opinion  evidence  in  action  for  injuries  to  trav- 
eler on  street,  see  Evidence,  |  471. 

Rights  in  and  use  of  streets  by  telegraph  or 
telephone  companies,  see  Telegraphs  and  Tele- 
phones, §  10. 

Sprinkling  streets  by  street  railroad  company, 
■ee  Street  Railroads,  {  76. 

}  654.  Evidence  held  to  show  that  a  pnblie 
street  had  been  legally  vacated  prior  to  convey- 
ance of  lots  lying  on  either  side  thereol — In  n 
White  (Minn.)  1028. 

I  661.  A  city  under  Its  charter,  Comp.  St 
1S03,  c.  13a,  held  empowered  to  grant  the  right 
to  excavate  a  room  under  an  alley.- Tieman  r. 
Thorp  (Neb.)  290. 


Topics  *  section  (I)  NUUBBRS  in  tliU  Index  *  Dm.  *  Am.  Die  Key  No.  Series,  *  Repoftv  Ind«s««  asrw 

Digitized  by  VjOOQIC 


1216 


INDBX-OIOnSX 


IKvalelpal  Oorpa. 


S  663.  A  penon  !■  not  precluded  117  any  law 
or  by  public  policy  from  BelUng  or  Kivlng  away 
bis  mere  private  property  rigfit  to  the  use  of 
hispremi^eB  within  the  boundary  of  a  street. 
— Walteiman  v.  Village  of  Norwalk  (Wis.)  479. 

f  668.  City  antiioritieB  heU  not  empowered 
to  summarily  declare  an  excavation  under  an 
alley  a  nuisance  and  destroy  it  as  such.— Tier- 
nan  V.  Thorp  (Neb.)  280. 

$  671.  Presumption  held  to  obtain  that  an 
excavation  under  an  alley  made  under  an  ordi- 
nance was  made  in  compliance  therewith. — Tier- 
nan  v.  Thorp  (Neb.)  280. 

K  680,  681.  Cities  and  vUlaces  of  less  than 
5,000  inhabitants  have  no  authority  to  ^ant 
exclusive  franchises  to  telephone  companies. — 
May  V.  City  of  Gothenburg  (Neb.)  666. 

i  682.  St  1898.  I  1780b,  held  not  to  give 
power  to  a  municipality  to  compel  the  hdlder 
of  a  street  franchise  as  a  condition  to  exercis- 
ing It  to  pay  an  excise  tax. — City  of  La  Crosse 
T.  La  Crosse  Gas  &  Electric  Co.  (Wis.)  530. 

I  703.  Comp.  St.  1909.  c,  78,  f  147,  regulat- 
ing the  speed  of  automobiles  in  city,  held  not 
void  for  unreasonableness.— Schultz  v.  State 
(Neb.)  972. 

I  705.  In  the  absence  of  statutory  provision 
an  owner  of  an  automobile  held  not  liable  for 
personal  injury  caused  by  a  borrower's  negli- 
gence.—Hartley  T.  Miller  (Mich.)  336. 

{  706.  Question  of  negligence  in  leaving 
team  untied  and  unattended  held  for  the  jury. 
— Migliaccio  v.  Smith  Fuel  Co.  (Iowa)  720. 

f  706.  Whether  plaintiff's  decedent  was  in  a 
street  when  run  over  by  defendant's  team  held 
for  the  jury.— Migliaccio  t.  Smith  Fuel  Co. 
(Iowa)  720. 

I  706.  An  instruction,  in  an  action  against 
a  city  for  personal  injury  caused  by  plaintiffs 
horse  talcing  fright  at  a  wild  animal  exhibited 
on  a  street  corner,  held  erroneous.- Stolces  t. 
Sac  City  (Iowa)  786. 

i  706.  In  an  action  for  personal  injury  caus- 
ed by  plaintiff's  horse  taking  fright  at  a  wild 
animal  exhibited  on  a  street  comer,  she  could 
show  that  other  horses  were  frightened.— Stokes 
V.  Sac  City  (Iowa)  786. 

i  706.  A  person  starting  to  cross  at  a  street 
intersection  held  not  negligent  as  matter  of  law 
in  not  keeping  out  of  toe  way  of  an  approach- 
ing team  after  first  seeing  it. — McAweeny  v. 
Journal  Printing  Co.  (Minn.)  1103. 

i  706.  In  an  action  for  injuries  at  a  street 
crossing,  whether  defendant's  driver  was  neg- 
ligent held,  under  the  evidence,  to  be  for  thb 
jury.— McAweeny  t.  Journal  Printing  (3o. 
(Mmn.)  1103. 

XII.  TORTS. 

(A)  Bzerelae  of  GoTernmental  and  Corpo- 

rate Power*  In  General. 

I  724.  A  city  is  not  liable  for  damages  aris- 
ing from  the  exercise  of  its  governmental  func- 
tions.—Hines  V.  City  of  Nevada  (Iowa)  181. 

f  733.  The  initiation  of  a  scheme  for  the  con- 
struction and  maintenance  of  public  improve- 
ments held  a  governmental  function,  for  which 
a  city  cannot  be  required  to  answer  in  damages. 
—Hines  t.  C!ity  of  Nevada  (Iowa)  181. 

f  783.  A  city  undertaking  the  construction 
and  maintenance  of  a  public  improvement  is  lia- 
ble for  damages  resulting  therefrom. — Hines  v. 
City  of  Nevada  (Iowa)  181. 

(B)  Aota     or     Omiaslons     of     Oflleera      or 

Aarents. 

{  748.  A  city  held  not  liable  for  the  act  of 
one  operating  under  a  franchise  from  the  city. 
—Hines  v.  City  of  Nevada  (Iowa)  181. 


{  748.  An  arrangement  by  a  city  with  cer- 
tain property  owners  relating  to  the  construc- 
tion of  a  sewer  held  not  to  be  the  grant  of  a 
franchise  by  the  city,  for  the  exercise  of  which 
the  city  was  not  liable.— Hines  t.  City  of  Ne- 
vada (Iowa)  181. 

(C)    Defketa  or  Obetractiona  tn   Streefa 
nnd   Otber  Public  'Wara. 

Highways  in  general,  see  Highw^s,  g{  197-213. 

I  762.  Where  a  sidewalk  as  originally  con- 
structed was  defective  and  unsafe,  the  city  was 
liable  for  injuries  sustained  thereby,  though  it 
did  not  construct  the  walk.— Boney  y.  City  of 
Des  Moines  (Iowa)  396. 

(  773.  In  an  action  a^gainst  a  city  for  inju- 
ries caused  by  fall  on  icy  sidewalk,  held,  the 
city  was  not  liable.— Jefferson  v.  City  of  Sault 
Ste.  Marie  (Mich.)  610. 

S  788.  It  is  only  where  a  sidewalk  was 
properly  constmctea  originally,  and  has  be- 
come defective,  that  notice  of  the  defect  must 
be  shown  to  charge  the  city  with  liability  for 
injuries.— Roney  t.  City  of  Des  Moines  (Iowa) 
396. 

t  790.  In  an  action  against  a  city  for  in- 
juries by  a  defective  sidewalk,  an  instruction 
with  reference  to  notice  of  the  defect  through 
defendant's  officers  or  representatives  held  prop- 
er.—Roney  T.  City  of  Des  Moines  (Iowa)  396. 

I  817.  There  is  a  broad  presumption  that  a 
city  built  or  assumed  control  of  a  sidewalk 
constructed  in  a  populous  part  thereof. — Roney 
T.  City  of  Des  Moines  (Iowa)  396. 

I  819.  Evidence  held  to  justify  a  finding 
that  a  sidewalk  in  defendant  city  by  which 
plaintiff  was  injured  was  constructed  in  a  de- 
fective manner  in  the  first  instance.— Roney  v. 
City  of  Des  Moines  (Iowa)  396. 

{  821.  In  an  action  for  injuries  to  a  pedes- 
trian by  a  defective  city  sidewalk,  evidence 
held  to  requite  submission  of  the  question  of 
defendant's  negligence  to  the  jury.— Roney  t. 
City  of  Des  Moines  (Iowa)  306. 

(D)  Defeeta    or    Obatraettons    In     Sevrera, 
Dralna,   and   'Water   Conraea. 

S  827.    A  sewer  held  to  be  a  public  as  distin-' 
guished  from  a  private  sewer,  so  that  the  city 
was  liable  for  the  creation  of  a  nuisance  there- 
by.—Hines  V.  City  of  Nevada  (Iowa)  181. 

i  843.  A  city  held  liable  for  consequences  of 
a  nuisance  caused  by  a  sewer  the  outlet  of 
which  was  on  private  property.— Hines  t.  City 
of  Nevada  (Iowa)  181. 

Xm.  FISOAX.  MAKAOEMEITT,  VXTB- 

UO  DEBT,   SECURITIES,  AMB 

TAXATION. 

(B)  Adntlnlatratton  in  General,  Appropri« 
atlona,  'Warranta,  nnd  Parnieat. 

§  882.  City  or  village  authorities  held  not 
empowered  to  compromise  the  right  of  the  city 
or  village  to  funds  in  the  hands  of  the  county. 
—State  T.  Bisping  (Neb.)  1034. 

S  882.  A  certain  allegation  held  too  indefi- 
nite to  furnish  a  basis  for  a  compromise  be- 
tween a  county  and  city  or  village. — State  v. 
Bisping  (Neb.)  1034. 

ji  887.  "Current  and  incidental  expenses."  as 
used  in  St.  Paul  Charter  1905.  p.  37,  snbsec. 
22.  does  not  include  advertising  the  city. — Mitch- 
ell v.  City  of  St  Paul  (Minn.)  66. 

(O)  Bonda  and  Otber  Scenrlties,  and  Slnk« 
Inar  Panda. 

Power  of  state  to  tax  bonda  of  municipalities 
in  territories,  see  Taxation,  |  6. 

(B)  RiKbta    and    Remedies    of    Tazpayera. 

Dismissal  of  appeal  for  want  of  controversy, 
see  Appeal  and  Error,  i  781. 
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MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  $S  63-71,  784-825. 

.MUTUALITY. 

Of  obligation  of  contract,  see  Contracta,  f  10 

MUTUAL  PROMISES. 

Consideration  for  contracts,  see  Contracts,  t  57 

NAVIGABLE  WATERS. 

lionnavigable  waters,  see  Waters  and  Watei 
Courses. 

NECESSARIES. 

For  wife  and  family,  liabilities  of  husband  or 
wife,  see  Husband  and  Wife,  $  19. 

NE  EXEAT. 

Appearance  in  proceedings  to  set  aside  sale,  see 

Appearance,  {  8. 
Handamus  to  compel  vacation  of  order  deny> 

ing  writ,  see  Mandamus,  {  4. 

I  1.  The  nature  of  the  writ  of  ne  exeat  stat- 
ed.—State  T.  Turner  (Wis.)  510. 

§  4.  Under  its  general  equitable  jurisdiction 
as  well  as  in  view  of  St.  1898,  f|  2784,  278."),  a 
-circuit  court  has  authority  to  grant  and  deny 
the  writ  of  ne  exeat. — State  v.  Turner  (Wis.) 
510. 

NEGATIVE  EVIDENCE 

Weight  and  conclusiveness,  see  Evidence,  {  586. 

NEGLIGENCE. 

-Causing  death,  see  Death,  §i  49-104. 
.Liability  for  death  of  animals  by  electricity,  see 
Electricity,  {  14.^ 

Bv  particvlar  cla»»ei  of  pertont. 
See  Carriers,  M  115,  282-321,  358-383 ;  In- 
fants, i  61;  Municipal  Oorporations.  g§  724- 
843;  Physicians  and  Surgeons,  i  18:  Rail- 
roads, H  113,  276-282,  31.3-351,  415-146,  481, 
482;    Street  Railroads,  Si  70-117. 

Electric  light  or  power  companies,  see  Elec- 
tricity, SI  14-19. 
Employers,  see  Master  and   Servant,   SS  100- 

Fellow  servants,  see  Master  and  Servant,  Si 
168-201. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  S|  38-73. 

Condition  or  ute  of  particular  $peciei  of  prop- 
erty, ioork>,  machinery,  or  other 
instrumentalitiet. 

See  Railroads,  S§  113,  276-282,  313-351,  41.'5- 
446,  481,  482;  Street  Railroads,  JS  70-117; 
Telegraphs  and  Telephones,  §§  38-73 ;  Weap- 
ons, S  18. 

Automobiles,  see  Municipal  Corporations,  S  705. 

Railroad  lands  and  structures,  see  Railroads,  f 
113. 

Sewers,  drains  or  water  courses  in  cities,  see 
Municipal  Corporations,  SS  827-843. 

Streets  and  highways,  see  Highways,  Si  197- 
213;    Municipal  Cforporatious,  §S  762-S21. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  ii  101-125. 

Use  of  street  by  traveler,  see  Municipal  Cor- 
porations, I  705. 


Infuriei  to  portton/ar  ipeciet  of  property. 
Animals   in   operation   of   railroads,   see  Rrnil- 

roads,  Si  415^446. 
Goods  shipped,  see  Carriers,  S  115. 

I.  ACTS  OR  OMISSIONS  CONSTITUT- 

nro  msGUOEHGE. 

(A)  Peraoaal  Conduct  i«  GenenU. 

S  1.  "Actionable  negligence"  defined.— Upp 
V.  Darner  (Iowa)  409. 

i  2.  Actions  for  negligence  dejiend  on  a  dnty 
of  care.— Cook  v.  Rice  Lake  Milling  &  Power 
Co.  (Wis.)  953. 

S  6.  Where  a  statute  commands  the  doing 
of  some  act  for  the  personal  safety  of  another, 
a  breach  thereof  held  negligence  per  se,  rebut- 
table by  proof  to  the  contrary.— Willette  t. 
RLinelander  Paper  Co.  (Wis.)  853. 

8  1,3.  In  Iowa  actionable  negligence  is  not 
dependent  on  degree. — Denny  t.  Chicago,  E.  L 
&  P.  Ry.  Go.  (Iowa)  36a 

(B)  Danireroiia       Snbstaacen,      MacbUierr, 

and   Otber  InBtmmemtalltleB. 

Electricity,  see  Electricity,  SS  14-19. 

(C)  Condition  and  Use  of  Land,  Balldlnsa. 

and  Otber  Strnoturea. 

Injuries  caused  by  fences,  see  Fences,  {  24. 
Sewers,  drains,  or  water  courses,  see  Municipal 

Corporations,  U  827-843. 
Streets   and   highways,   see   Highways.   S|197- 

213;    Municipal  Corporations,  §8  762-JffiL 
Tools,   machinery,   appliances,    and    places   for 

work,  see  Master  and  Servant,  H  101-125. 

S  82.  An  owner,  who  invites  persons  to  come 
on  his  premises,  must  exercise  ordinary  care 
to  render  them  reasonably  safe.— Upp  v.  Darner 
(Iowa)  409. 

8  32.  One  who  has  disposed  of  his  premises 
held  not  liable  for  what  may  subsequently  hap- 
pen thereon.— Upp  v.  Darner  (Iowa)  409. 

8  33.  In  an  action  for  personal  injuries  to 
a  trespassing  child,  held,  that  the  plaintiff  conld 
not  recover. — Anderson  T.  Ft.  Dodge,  D.  M.  ft 
S.  R.  Co.  (Iowa)  391. 

8  33.  One  is  under  no  duty  to  keep  his 
premises  in  a  safe  condition  for  trespassers. — 
Upp  V.  Darner  (Iowa)  409. 

i  35.  An  owner  of  real  estate  exercising  or- 
dinary care  in  the  use  of  his  lands,  etc.,  adja- 
cent to  a  highway,  held  not  liable  for  injuries 
resulting  to  a  traveler  thereon. — Cook  v.  Rice 
Lake  Milling  &  Power  Co.  (Wis.)  953. 

8  35.  In  an  action  for  injuries  by  plaintiff's 
horse  t>ecoming  frightened  by  steam  escaping 
from  an  engine  adjacent  to  the  highway,  held, 
that  defendant  was  not  liable.— Cook  v.  Rice 
Lake  Milling  &  Power  Co.  (Wis.)  953. 

8  39.  Owner  of  buildings  or  premises  attrac- 
tive to  children  held  liable  for  injuries  there- 
from under  conditions  stated.— Anderson  t.  FL 
Dodge,  D.  M.  &  S.  R.  Co.  (Iowa)  39L 

m.  OONTBIBITTOBY  KEOUOEXGE. 

Defense  to  prosecution  for  homicide,  see  Homi- 
cide. 8  101. 

In  prosecution  for  negligent  homicide,  aee  Homi- 
cide, 8  101. 

Of  passengers,  see  Carriers,  8  349. 

Of  person  injured  by  defects  or  ol>structiont  in 
highway,  s^' Highways,  8  197. 

Of  person  injured  by  operation  of  railroad,  ace 
Railroads,  88  325-^33. 

Of  person  injured  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  88  98,  89. 

Of  servants,  see  Master  and  Servant,  H  227- 
239,  2897296. 
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(O)  Impvted  Revllflrenee. 

f  89.  MegliKeDce  may  be  imputed,  where  paiv 
ties  are  engaRed  in  a  joint  venture.— Ward  v. 
Meeds  (Minn.)  2;   Tereaa  t.  Same  (Minn.)  3. 

nr.  ACTIONS. 

Damages,  inadequate  and  excessive,  see  Dam- 
ages, U  130-132. 

For  injuries  to  married  woman,  see  Husband 
and  Wife,   8  209. 

(A)  RlKbt  of  Action,  Parties.  Preliminary 
Froeeedlnara,  and  Pleadlnaca. 

i  lis.  If  the  facta  pleaded  by  plaintiff  dis- 
close contributory  negligence,  the  complaint  is 
subject  to  demurrer.— Harper  v.  Holcomb  (Wis.) 
1128. 

f  119.  One  suing  for  negligence,  who  proves 
any  actionable  negligence  diarged,  resulting  in 
the  injury  complained  c^,  may  recover. — Lepard 
T.  Michigan  Cent  B.  Ch>.  (Mich.)  668. 

i  110.  In  an  action  for  j)ersonal  injuries, 
plaintiff's  due  care  is  put  in  issue  by  a  general 
denial— Harper  v.  Holcomb  (Wis.)  1128. 

(B)  Bvidenee. 

i  122.  Where  there  is  no  eyewitness  to  an 
accident  the  natural  instinct  of  self-preserva- 
tion may  be  considered  in  determining  contrib- 
utory nesrligence.— Stephenson  v.  Sheffield  Bricli 
&  Tile  Co.  (Iowa)  586. 

I  132.  In  an  action  for  injuries  from  colli- 
sion with  an  automobile,  the  exclusion  of  cer- 
tain evidence  held  proper. — Ward  v.  Meeds 
(Minn.)  2;  Tereau  t.  Same  (Minn.)  3. 

(C)  Trial,  Jndsment,  and  Review. 

{  136.  Negligence  and  contributory  negligence 
are  questions  for  the  jury. — Sidwell  v.  Economy 
Coal  Co.  (Iowa)  729. 

f  136.  To  authorize  direction  of  verdict  on 
the  ground  of  contributory  negligence,  held,  it 
must  be  found  as  matter  of  law,  from  plaintiff's 
evidence,  giving  it  its  greatest  probative  force 
for  him,  that  he  was  guilty  of  contributory  neg- 
ligence.— Cardinal  v.  Houghton  County  St.  Ry. 
Co.  (Mich.)  627. 

I  139.  An  instruction  defining  negligence 
held  erroneous  as  ignoring  the  fact  that  neg- 
ligence may  consist  in  careless  omission  to  act. 
— Stoltes  V.  Sac  City  (Iowa)  786. 

V.  CRimirAX.  REBPOITBIBII.ITT. 

Oriminal  responsibility  for  death  caused  by 
operation  of  automobile,  see  Homicide,  H  2, 
101,139,250,285. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  Criminal  Law,  IS 
989-946;   Divorce,  §  151;   New  Trial,  |  102. 

NEW  PARTIES. 

See  Parties,  {  40. 

NEWSPAPERS. 

Judicial  control  over  attorneys  as  to  publication, 

see  Attorney  and  Client,  g  32. 
Publication  of  libelous  articles,  see  Libel  and 

Slander. 

NEW  TRIAL. 

Granted  by  appellate  conrt,  see  Appeal  and 
Error,  ig  1177,  1178. 


O^e 


Necessity  of  motion  for  purpose  of  review,  see 
Appeal  and  Error,  §g  291-805. 
-ening  or  vacating  judgment,  see  Judgment, 
386. 

In  particular  actioni  or  proceedingt. 
Criminal   prosecutions,   see   Criminal   Law,   l{ 
939-945. 

Revieto  of  proceeding$. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  g  933. 

Review  of  proceedings  on  motion  involving  dis- 
cretion oi  court,  see  Appeal  and  Error,  gf 
977-979. 

Beview  of  questions  of  fact  on  motion,  see  Ap- 
peal and  Error,  g  1015. 

H.   GROUMOS. 

(A)  Brrora  and  Irreacalarltlea  In  General. 

I  17.  The  granting  of  a  new  trial  held  not 
objectionable  as  giving  more  relief  to  the  par- 
ty asking  therefor  than  he  was  entitled  to. — 
Arpy  v.  Iowa  Brick  Mfg.  Co.  (Iowa)  393. 

(O  Rnllnxa  and  Instrnotlons  at  Trial. 

g  38.  The  grant  of  new  trial,  after  dismissal 
of  action,  because  contributory  negligence  was 
not  conclusively  shown  by  the  evidence,  held  not 
error. — QuesneU  v.  Great  Northern  Ry.  Co. 
(Minn.)  1104. 

g  39.  Discretion  of  trial  conrt  in  granting  a 
new  trial  sustained,  in  a  case  where  the  trial 
court  would  have  been  sustained  in  a  contrary 
conclusion. — Andrews  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa)  018. 

(F)  Terdlet  or  Flndlnara  Contrary  to  Iiavr 
or  Evidence. 

{  76.  A  verdict  for  $49.50  for  a  death  held 
to  warrant  granting  of  a  new  trial.— Migliaccio 
V.  Smith  Fuel  Co.  aowa)  720. 

S  75.  The  trial  conrt  can  grant  new  trial  for 
inadequdte  damages  for  death.— Migliaccio  v. 
Smith  Fuel  Co.  (Iowa)  720. 

(H)    Newly  Dlseovered  Evidence. 

In  suit  for  divorce,  see  Divorce,  g  151. 

g  102.  Applicant  for  a  new  trial  for  newly 
discovered  evidence  must  show  exercise  of  rea- 
sonable diligence.— Dresher  v.  Becker  (Neb.) 
275. 

g  102.  To  obtain  a  new  trial  for  newly  dis- 
covered evidence,  the  evidence  must  be  such 
that  movant  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  it  at  the 
trial.— Van  Horn  v.  Cooper  &  Cole  Bros.  (Neb.) 
667. 

m.   PBOCKRDINGS  TO  PBOOUBE 
NEW  TBIAI.. 

g  118.  District  courts  hdd  to  have  power  to 
entertain  motions  for  new  trial  for  newly  dis- 
covered evidence,  under  Rev.  Codes  1905,  g 
7063,  subd.  4,  which  nower  is  not  withdrawn  by 
section  7220.— State  v.  Templeton  (N.  D.)  1009. 

g  liiS.  Motion  for  a  new  trial  served  more 
than  20  days  after  notice  to  the  adverse  party 
of  the  decision,  contrary  to  Code  Civ.  Proc.  g 
303,  held  properly  refused.- Louder  v.  Hunter 
(S.  D.)  774. 

g  143.  Affidavits  of  jurors  that  they  under- 
stood no  appeal  would  lie  from  a  verdict  for 
less  than  $50  rendered  by  them  held  subject  to 
motion  to  strike.— Migliaccio  v.  Smith  Fuel  0>. 
aowa^  720. 

g  161.  The  court  cannot  order  a  new  trial  in 
a  personal  injury  action,  unless  defendant  pay 
plnintiff  a  certain  sum,  upon  plaintiff's  refusid 
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to  accept  which  the  motion  for  new  trial  will  be 
denied.— Goldsmith  ▼.  Detroit,  J.  ft  C.  R7. 
(Mich.)  647. 

NEXT  FRIEND. 

Of  insane  person,  see  Insane  Persons,  f  M. 

NEXT  OF  KIN. 

See  Descent  and  Distrlbntion. 

NOMINATION. 

For  office,  see  Elections,  {$  126-145. 

NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NONJOINDER. 

Of  parties,  see  Parties,  §  82. 

NONRESIDENCE. 

Affecting  limitation  of  actions,  see  Limitation  of 

Actions,  S  87. 
Appearance  by  nonresident,  see  Appearance,  I 

19. 

NONSUIT. 

At  trial,  see  Trial.  {$  162-165. 

Involnntary  nonsuit  before  trial,  see  Dismissal 

and  Nonsuit,  i  60. 
Voluntary  nonsuit,  see  Dismissal  and  Nonsuit, 

U  29,  30. 

NONUSER. 

Of    stream    as    atFecting   riparian    rights,    see 
Waters  and  Water  Ck>Tirse8,  |  48. 

NOTARIES. 

Authority  to  take  verification  of  complaint  in 
bastardy  proceedings,  see  Bastards,  {  40. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

See  Process. 

Judicial  notice,  see  Evidence,  §{  5-48. 
Laws  relating  to  as  denying  due  process  of  law, 
see  Constitutional  Law,  §  290. 

At  afieeting  particular  cla»*e»  of  per*on$. 
See  Landlord  and  Tenant,  {  103;    Master  and 

Servant,  {  252;    Municipal  Corporations,  §§ 

788-790. 
Insurance  companies,  see  Insurance,  S  559. 
Purchasers  of  land,  see  Vendor  and  Purchaser, 

§§  228-232. 

Ai  affecting  partioular  rightt,  dutiet,  and  Uahil- 

itiet. 
Liability  for  injuries  from  defects  or  obstroc- 

tions  in  street,  see  Municipal  Corporations,  §8 

788-790. 
Liability  on  bill  or  note,  see  Bills  and  Notes,  §{ 

395.  422. 
Liability  of  insurer  as  affected  by  notice  of  loss, 

see  Insurance,  g  559. 
Liability  of  master  for  injuries  to  servant  as 

affected  by  notice  of  claim,  see  Master  and 

Servant,  |  252. 
Rights  and  liabilities  of  bona  fide  purchasers  of 

real  property,  see  Vendor  and  Purchaser,  |S 

228-232. 
Right  to  redeem  from  tax  sale,  see  Taxation,  { 

707. 


Of  partieular  factt,  aoti,  or  proceeding*  not 
judicial. 

Attorney's  lien,  see  Attorney  and  CRient,  I  180. 

Defects  in  title  of  vendor  of  land,  see  vendor 
and  Purchaser,  tS  228-232. 

Defects  or  obstructions  in  streets,  see  Municipal 
Corporations,  SI  788-790. 

Establishment  of  independent  school  districts, 
see  Schools  and  School  Districts.  H  22,  37. 

Expiration  of  period  of  redemption,  see  Taxa- 
tion, 8  707. 

Forfeiture  of  tenancy  for  breach  of  ctmditions, 
see  Landlord  and  Tenant,  g  103. 

Injury  to  servant,  see  Master  and  Servant,  { 

Loss  under  insurance  policy,  see  Insarance,  { 

559. 
Nonpayment  or  protest  of  bill  or  notes,  see  Bills 

and  Notes,  »  395,  422. 
Proposed   public   improvement   or   preliminary 

resolution  on  application  therefor,   see   Ma- 

tticipal  Corporations,  i  294. 

Of  particular  }udicial  proeeedtngt. 

Appeal,  see  Appeal  and  Error,  i  430. 

Execution  sale,  see  Execution,  S  222. 

Sale  of  land  for  taxes,  see  Taxation,  i  658. 

NOVATION. 

Modification  of  contracts  in  general,  see  Con- 
tracts, 8  237. 

8  1.  The  release  of  the  original  debtor  by  a 
novation  of  the  contract  may  be  established  by 
implication. — Michigan  Stove  Co.  v.  A.  H- 
Walker  &  Co.  (Iowa)  130. 

8  6.  Indebtedness  which  accmed  to  a  seller 
under  a  contract  of  sale  held  transferred  to  a 
third  party  by  novation.— Michigan  Stove  Co.  v. 
A.  H.  Walker  &  Co.  (Iowa)  130. 

NUISANCE. 

Class  legislation,  see  Constitutional  Law,  i 
208. 

Liability  of  city,  see  Municipal  Corporations,  | 
748. 

Obstruction,  discharge,  and  pollution  of  surface 
waters,  see  Waters  and  Water  Courses,  88 
118-126. 

Violation  of  liquor  laws,  see  Intoxicating  Liq- 
uors, a  262-^1. 

I.    PRIVATE  innsAircEs. 

(A)  Nstare  of  Injnrr,  and  Mabllitr  There- 
for. 

8  1.  Scope  of  term  "nuisance"  stated.— 
Stokes  T.  Sac  City   (Iowa)  786. 

(O  Abatement  and  lajametloa. 

Repeated  or  continuing  trespass,  see  Injunction, 
8  48. 

XI.  PITBUC  HTJISANCES. 

(A)  Nature  of  Injary   and  Uablltty  Tkere- 
for, 

8  60.  Scope  of  power  of  the  Le^slature  to 
declare  acts  and  conditions  nuisances  stated.— 
State  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.) 
545. 

8  62.  Dense  smoke  becomes  a  nuisance  only 
when  it  permeates  the  air  and  invades  rra- 
dences  and  places  of  occupation. — State  v.  Chi- 
cago, M.  ft  St  P.  Ry.  Co.  Qifinn.)  64&, 


OATH. 


See  Affidavits. 
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OBJECTIONS. 

In  judicial  proceeding!. 

Necessity  and  sufBciency  for  purpose  of  reTiev 
in  civil  actions,  see  Appeal  and  Error,  H 
187-242. 

Necessity  and  sufliciency  for  parpose  of  review 
in  criminal  prosecationa,  see  Criminal  Law,  §| 
1035-1038. 

To  depositions,  see  Depositions,  g|  107-111. 

To  evidence  at  trial,  see  Trial,  i  83. 

To  judge,  see  Judges,  S  51. 

To  jurors,  see  Jury,  §g  97-139. 

To  parties,   see  Parties,   g|   75-82. 

To  pleadings,  see  Pleading,   §§  406-433. 

To  process  or  service  thereof,  see  Process,  g  165. 

To  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §§  640-643. 


OBLIGATION  OF  CONTRACTS. 

iring,    see   Oonstitution 

OBSTRUCTIONS. 

e  Waters  and  Wa 

OCCUPATION. 


Laws   impairing,    see   Oonstitutional    Iaw,    H 
126-133. 


Of  waters,  see  Waters  and  Water  Oonises,  i 
118. 


license  tax  on  occupations  in  general,  see  Li- 
censes, fg  5^-42. 

OFFENSES.' 

See  Criminal  Law. 

OFFER. 

Bids  for  contracts  with  municipal  corporation, 

see  Municipal  Corporations,  §  331. 
Proposals  for  contract,  see  Contracts,  U  22- 

OFFICE  JUDGMENT. 

See  Judgment,  ff  151-163. 

OFFICERS. 

Certiorari  to  review  acts  and  proceedings  of 
public  officers,  see  Certiorari,  |  23. 

Judicial  notice  of  official  proceedings  and  acts, 
see  Evidence,  §  48. 

Mandamus  to  public  officers  in  general,  see 
Mandamus,  §  105. 

Public  officers  wlio  may  receive  reward,  see  Re- 
wards, i  11.  * 

Regulation  and  conduct  of  elections  in  general, 
see  Elections. 

Particvlar  cla»$e»  of  officer*. 
See  Judges;   Justices  of  tlie  Beace;   Receivers; 

Stieriffs  and  Constables. 
Attorneys,  see  Attorney  and  Client. 
Corporate  officers  in  general,  see  Corporations, 

li  312-320. 
County  board,  see  Counties,  {  63. 
Municipal  officers,  see  Municipal  Corporations, 

i  200. 
State  officers,  see  States,  |  61. 
Tax  assessors,  see  Taxation,  {  319. 
Trustees,  see  Trusts. 
Trustees  in  bankruptcy,  see  Bankruptcy,  f  165. 

I.   APPOINTMEirr,    QUAUFICATIOIf, 
AND  TENURE. 

Regulation  and  conduct  of  elections  in  general, 
see  Elections. 

m.  bights,  powers,  duties,  and 
Liabilities. 

Compensation  of  judges,  see  Judges,  {  22. 
Compensation  of  justices  of  the  peace,  see  Jus- 
tices of  the  Peace,  g  16. 


Construction  of  atatate  giving  fees,  tee  Stat- 
utes, §  23S. 

Of  county  boards,  see  Counties,  {  53. 

Of  sheriffs  or  constables,  see  Sheriffs  and  Con- 
stables, H  114-137. 

OFFSET. 

See  Set-Off  and  Counterclaim. 

OPENING. 

Judgment,  see  Judprment,  |$  67,  151-lft?,  .^86. 
Judgment  in  an  action  fo»  divorce,  see  Divorce, 
8165. 

OPINION  EVIDENCE 

See  Criminal  Law,  gg  459-486;  Evidence,  gg 
471-570. 

OPINIONS. 

Matters  of  opinion  distinguished  from  matters 
of  fact,  see  Fraud,  g  11. 

ORAL  AGREEMENTS. 

See  Fraada,  Statute  ot 

ORDERS. 

See  Bills  and  Notes. 


al  and 


Review  of  appealable  orders,  see  Appei 
Error;    Criminal  Law,  gg  1035-1186. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, gg  111-116,  590-642. 

ORGANIC  LAW. 

See  Constitutional  Law. 

.     ORGANIZATION. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, gg  22-24. 

OUSTER. 

Re-entry  and  recovery  of  possesion  by  land- 
lord, see  Landlord  and  Tenant,  g§  288-291. 

OVERFLOW. 

Of  land  in  general,  see  Waters  and  Water 
Courses,  g  119. 

OWNERSHIP. 

ot  patents,  see  Patents,  g  216. 

Of  property  as  affecting  performance  of  con- 
tract of  sale,  see  Vendor  and  Purchaser,  g  129. 

Of  property  or  rights  as  affecting  right  of  gar- 
nishment, see  Garnishment,  g  65. 

PAIS. 

Estoppel  in  pais,  see  Estoppel,  gg  63-118. 

PARAGRAPHS. 

In  pleading,  see  Pleading,  g  62. 

PARENT  AND  CHILD. 

See  Bastards;  Guardian  and  Ward;  Infants. 

Adverse  possession  ajeainst  children,  see  Ad- 
verse Possession,  g  61. 

Custody  of  child  on  divorce  of  parents,  see  Di- 
vorce, g  303. 

Parent  as  guardian  of  child,  see  Guardian  and 
Ward,  g  4. 
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i  X  Independent  of  statute,  a  father  whose 
son  was  neKiigentlr  killed  could  onl;  recover  for 
loss  of  services  accruing  between  the  injury  and 
the  death. — ^Verlinde  v.  Afichigan  Cent.  R.  Co. 
(Mich.)  817. 

PARI  DELICTO. 

Relief  of  parties  to  illegal  contracts,  see  Con- 
tracts,  f  139. 

PARI  MATERIA. 

Construction  of  statutes  in  pari  materia,  see 
Statutes,  S  225^ 

PAROL  AGREEMENTS. 

See  Frauds,  Statute  of. 

PAROL  EVIDENCE. 

In  cItU  actions,  see  Evidence,  f{  411-461. 

PARTIES. 

As  witnesses,  cross-examination  of,  see  Witness- 
es, St  275-277. 

Competency  of  testimony  of  party  of  record,  see 
Witnesses,  J  1.39. 

Domicile  or  residence  as  determining  venue, 
see  Venue,  g  22. 

Interpleading,  see  Interpleader. 

Joindier  of  causes  of  action  as  affected  by  par- 
ties involved,  see  Action,  gg  42,  50. 

Political  parties,  see  Elections,  gg  126-145. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

In  particular  action*  or  proceeding*. 

Condemnation  proceedings,  see  Eminent  Do- 
main, g  178. 

To  establish  and  enforce  right  of  homestead 
exemption,  see  Homestead,  j  212. 

Judgment  and  relief  at  to  partte*.  and  partie* 

affected  by  judgmentt  or  proceedingg  thereon. 

Parties  and  other  persons  liable  for  costs,  see 

Costs,  gg  95,  96. 
Persons  concluded  by  judgment  in  general,  see 

Judgment,  §g  678-699. 
Persons   who  may   take  advantage  of  bar  of 

Judgment,  see  Judgment,  gg  628-632. 

Review  a«  to  partiet  and  partiee  to  proceeding* 
in  appellate  court*. 

Parties  entitled  to  allege  error,  see  Appeal  and 
Error,  gg  877,  882. 

Parties  to  appeal  or  writ  of  error,  see  Appeal 
and  Error,  g  336. 

Review  of  questions  as  dependent  on  presenta- 
tion in  lower  court,  see  Appeal  and  Error,  g 
187. 

To  eonvevancet,  contract*,  or  other  tran*action*. 
See  Contracts,  {  187. 

ni.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

Interpleading,  see  Interpleader. 

Intervention  in  condemnation  proceedings,  see 

Eminent  Domain,  g  178. 
Intervention    in    garnishment    proceedings    by 

claimant  of  proi>erty,  see  Oamishment,  g  206. 

{  40.  In  a  suit  to  cancel  a  mortgage  as  a 
cloud  on  title,  the  owner  of  the  fee  may  inter- 
vene and  assert  the  homestead  character  of  the 
land.— Frederick  y.  Gehling  (Neb.)  968. 

V.  DEFECTS.   OBJECTIONS,  AND 
AMENDMENT. 

Objections  raised  for  first  time  on  appeal,  see 
Appeal  and  Error,  f  187. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, g  336. 


{  75.  Nonjoinder  of  necessary  parties  most 
be  raised  by  demurrer  or  by  answer.— Stewart 
V.  Hall  (Iowa)  993. 

g  82.  A  decree  is  not  void  as  between  the 
parties  because  proper  parties  were  not  joined. 
If  the  court  has  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties  brought  in.— Stewart  v. 
HaU  (Iowa)  993. 

PARTITION. 

n.  ACTIONS  FOR  PARTITION. 

(B)  Proeeedlnca   and   Relief. 

g  114.  The  court  in  partition  may  not  award 
attorney's  fees  out  of  the  common  fund  to 
plaintiff's  attorneys.- Lee  t.  Lee  (Iowa)  128, 

PARTITION  FENCES. 

See  Fences. 

PARTNERSHIP. 

See  Joint-Stock  Companies. 

Assignment  to  corporation  of  insurance  policy 
on  life  of  member,  see  Insurance,  g  121. 

Competency  of  surviving  partner  or  his  wife  to 
testify  in  suit  for  settlement  of  partnership 
affairs,  see  Witnesses,  {  166. 

Insurable  interest  in  life  of  partner,  see  Insur- 
ance, g  116. 

X.  THE  REIJkTION. 

(A)  Creation  and  ite«nl«ltea. 

g  9.  Where  plaintiff  acted  as  defendant's  sub- 
agent  in  selling  lands,  and  was  to  receive  one- 
half  of  the  net  commissions,  held,  that  they  were 
not  partners.— Duensing  v.  Paine  &  Williamsoa 
(Iowa)  385. 

(O)  BTldeiioe. 

i  44.  Partners  are  presumed  to  be  equal  part- 
ners, in  the  absence  of  a  showlngof  their  re- 
spective interests.— Goldman  t.  O  Bara  (Mich.) 
3o2. 

t  47.  Evidence  held  to  show  an  equal  partner- 
ship agreement  to  purchase  and  sell  a  bankrupt's 
plant.— Ooldman  t.  O'Hara  (Mich.)  352. 

III.  MTTTUAL   RIGHTS,  DUTIES,  AND 
LIABILITIES   OF  PARTNERS. 

(B)  Indivldnal   TramsaettoiiB. 

I  06.  Where  a  partnership  is  carrying  on  busi- 
ness in  leased  premises,  neither  partner  can,  with- 
out consent  of  tiie  other,  renew  the  lease  in  his 
own  name.— Knapp  t.  Reed  (Neb.)  430. 

(O  AettonB  Betvreea  Partaera. 

f  104.  A  partner  held  not  entitled  to  sne  in 
forcible  entry  and  detainer  to  put  the  other  part- 
ner out  of  the  premises.- Knapp  v.  Reed  (Neb.) 
430. 

g  121.  Evidence,  in  an  action  for  an  account- 
ing, held  to  show  that  plaintiff  received  a  com- 
mission for  consummating  the  exchange  of  stock 
for  land,  so  that  defendant  was  entitled  to  one- 
half  thereof  as  firm  profits. — Martin  t.  Stout 
(Iowa)  718. 


IV. 


RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 


(D)  Aotlo 


■t  Flrasa  or  Part- 


{  213.  Under  Code,  f  3627,  a  petition  in  an 
action  against  a  firm  held  required  to  alleg* 
the  representative  capacity  of  diifendant— 
Ware  v.  Leffert  (Iowa)  793. 
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VH.  BIMOX.UTION.   SETlXEMEirr, 

ANB  Acoovirmro. 

(O  Dlatrlbntloii  and  Settlement  Between 
Partners  and  Tbeir  Representatl-res. 

S  SIO.  Where  a  partnership  is  dissolved  with- 
out an  adjustment  by  the  partners  of  their  rights, 
couity  may  adjust  such  rights.— Knapp  v.  Reed 
OSeb.)  430. 

(S)  Actions  for  Dlsnolntloa  and  Aeoonnt- 
inar> 

I  315.  One  member  of  dissolved  firm  held  en- 
tiued  to  come  into  equity  for  an  accounting  and 
a  receiver,  though  the  assets  and  liabilities  were 
established.— Schmidt  v.  Mertes  (Wis.)  474. 

I  315.  Where  nothing  is  left  to  be  done  to 
settle  partnership  matters  save  the  payment  of 
an  agreed  balance,  there  is  no  need  to  resort  to 
equity,  in  the  absence  of  insolvency  on  the  part 
of  the  defendant.— Schmidt  v.  Mertes  (Wis.)  474. 

i  327.  A  complaint  in  action  between  part- 
ners after  dissolution  Md  demurrable.— Valen- 
tine v.  Gilborne  (S.  D.)  1018. 

I  333.  On  a  partnership  accounting,  defend- 
ant held  entitled  to  credit  for  a  bonus  paid  in 
buying  machinery.— Goldman  v.  O'Hara  (Mich.) 
35i 

PART  OWNERS. 

In  general,  see  Tenancy  in  Common. 

PART  PAYMENT. 

within  statute  of  frauds,  see  Frauds,  Statute 
of,  t  95. 

PART  PERFORMANCE. 

Of  contracts  within  statute  of  frauds,  see 
Frauds,  Statute  of,  {  129. 

PASSENGERS. 

See  Carriers,  H  272-383. 

PASSWAYS. 

See  Easements. 

PATENTS. 

For  public  lands,  see  Public  Lands,  {  114. 

X.  TITLE,  CONVETANCE8.  AND  CON- 
TRACTS. 

(C)  Ueenses  and  Contracts. 

{  216.  In  an  action  for  fraudulently  with- 
holding from  the  market  a  patented  machine, 
evidence  held  not  to  show  damages. — Virtue  v. 
Creamery  Package  Mfg.  Co.  (Minn.)  996. 

PAVING. 

Of  streets,  notice  of  proposed  improvement,  see 
Municipal  Corporations,  f  294. 

Of  streets,  preliminary  resolutions,  see  Munici- 
pal Corporations,  {  293. 

PAYMENT. 

See  Compromise  and  Settlement. 

Of  consideration  for  conveyance  to  another  as 

creating  resulting  trust,  see  Trusts,  §  76. 
Part  payment  of  claim  of  city  against  county, 

see  Municipal  Corporations,  |  882. 
Part    payment   within   statute   of   frauds,    see 

Frauds,  Statute  of,  $  95. 
Subrogation  on  payment,  see  Subrogation. 

Of  particular  clat»e»  of  ohUgaliont  or  Uabilitiet. 
See  Bills  and  Notes,  |§  489,  440;    Judgment,  § 
S92;    Mortgages,  i  316. 


Checks,  see  Banks  and  Banking,  S  140. 
Claims  against  estate  of  decedent,  see  BlxeCu- 

tors  ana  Administrators,  g  272. 
Fare  for  transportation  to  avoid  ejection,  lee 

Carriers,  §  358. 
Insurance  premiums  or  dues,  see  Insurance,  {S 

351-367. 
Purchase  money  on  sale  of  goods,  see  Sales,  g 

188. 

I.  XtEQTFISTTIiS  AND  SUmCIENCT. 

Tender  of  check  on  offer  to  redeem  from  tax 
sale,  see  Taxation,  |  710. 

{  21.  Where  a  debtor  gives  a  check  for  his 
debt,  in  the  absence  of  a  contrary  agreement, 
the  check  is  a  conditional,  not  an  absolute,  pay- 
ment—McFadden  T.  Follrath  (Minn.)  542. 

g  22.  A  check  given  by  a  debtor  held  to  dis- 
charge his  liability.— McFadden  ▼.  Follrath 
(^linn.)   542. 

IV.  PLEADING,  EVIDENCE,  TBIAL, 
AND  REVIEW. 

i  66.  Certain  evidence  hdd  admissible  to  re- 
but the  common-law  presumption  of  iMtyment 
of  a  demand  20  years  past  due  and  unexplained. 
^Holway  v.   Sanborn  (Wis.)  95. 

g  66.  Common-law  presumption  of  payment 
of  a  demand  20  years  overdue,  where  unex- 
plained, held  rebuttable  by  circumstances  alone. 
—Hoi way  ▼.  Sanborn   (Wis.)  95. 

g  66.  The  common-law  presumption  of  pay- 
ment of  a  demand  20  years  past  due  should 
prevail,  unless  satisfactorily  overcome  by  com- 
petent evidence. — Holway  v.  Sanborn  (Wis.)  95. 

g  66.  The  presumption  of  payment  of  a  de- 
mand 20  years  past  due  and  unexplained  htid 
one  of  fact,  rebuttable  by  evidence.— Holway  v. 
Sanborn  (Wis.)  95. 

g  66.  The  rule  that  the  unexplained  circum- 
stance of  a  debt  being  20  years  past  due  creates 
a  presumption  of  payment  held  not  a  bar  nor  a 
legal  presumption  conclusively  extinguishing  the 
debt.— Holway  v.  Sanborn  (Wis.)  95. 

g  60.  Tlie  unexplained  circumstance  of  a 
demand  being  20  years  past  due  creates  a  pre- 
sumption of  payment  thereof  at  common  law, 
which  rule  subsists  notwithstanding  the  writ- 
ten law.— Holway  v.  Sanborn  (Wis.)  95. 

V.  RECOVERY  OF   PAYMENTS. 

Payments  made  by  third  person  to  defendant 
for  use  of  plaintiff,  see  Money  Received. 

PECUNIARY  LOSS. 

Element  of  damages  in  general,  see  Damages, 
g  40. 

PENALTIES. 

Distinction    between    liquidated   damages    and 
penalties,  see  Damages,  g  76. 

PENDENCY  OF  ACTION. 

Another  action  pending  as  ground  for  abate- 
ment, see  Abatement  and  Revival,  }  10. 

PENSIONS. 

For  firemen,  see  Municipal  Corporations,  g  200. 

PEREMPTORY  CHALLENGES. 

To  jurors,  see  Jury,  gg  138,  139. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  gg  168-177. 

PEREMPTORY  WRIT. 

See  Mandamus,  g  181. 
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PERFORMANCE. 

Of  particular  clattei  of  dutie*  or  oiUgation$. 
See  Corenants,  |  96. 

Contract  in,  general,  see  Contracts,  |§  305-322. 
Contract  for  transportation  of  passeneers,  see 

Carriers,  §§  272-278. 
Contract  of  sale,  see  Sales,  {  188 ;  Vendor  and 

Purchaser,  S  120. 
Contract  within  statute  of  frauds,  see  Frauds, 

Statute  of,  i  129. 
Judgment   in    civil    actions,    see   Judgment,    } 


Pajroent  ot  bill  or  note,  see  Bills  and  Notes,  H 

439,  440. 
Principal  contract  for  improvements  on  land  as 

affecting   right   of   contractor   to   mechanic's 

lien,  see  Mechanics'  Liens,  {  93. 

PERMANENT  ALIMONY. 

See  Divorce,  §§  240-24& 

PERMANENT  INJUNCTION. 

See  Injunction,  §  197. 

PERMIT. 

To  pnblic  service  corporation,  see  Oorporations, 

PERPETUAL  INJUNCTION. 

See  Injunction,  1 197. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERSONAL  INJURIES. 

Causing  death,  see  Death,  H  49-104. 
Risks  and  cauaes  of  loss  within  accident  insur- 
ance policy,  see  Insurance,  i  449. 

Particular  causot  or  meant  of  injury. 
See  Assault  and  Battery;    Electricity,   §§  14- 
Itf* 

Acts  or  omissions  of  carrier,  see  Carriers,  SS 
282-321. 

Acta  or  omissions  of  municipality  in  general, 
see  Municipal  Corporations,  if  724-843. 

Acts  or  omissions  of  municipal  officers  or 
agents,  see  Municipal  Corporations,  g  748. 

Defects  or  obstructions  in  highwars,  see  High- 
ways, {»  107-213.  »      '^'■^ 

Defects  or  obstructions  in  streets,  see  Munici- 
pal Corporations,  SS  762-821. 

Malpractice  or  negligence  of  physician  or  sur- 
geon, see  Physicians  and  Surgeons,  f  18. 

Negligence  in  general,  see  Negligence. 

Negligence  in  use  of  street,  see  Municipal  Cor- 
porations, I  705. 

Operation  of  railroads,  see  Railroads,  g§  276- 
282,  313-351. 

Operation  of  street  railroads,  see  Street  Rail- 
roads, §§  70-117. 

Particular  clatnet  of  partont  injured. 
See  Huaband  and  Wife,  g  209. 

Employes,   see   Master  and   Servant,  tt   100- 

297. 
Passengers,  see  Carriers,  gg  282-321,  340. 
Travelers  on  highways,  see  Highways,  §g  197- 

Travelers  on  streets,  see  Municipal  Cornora- 
Hona,  gg  76a-821.  y      v.«  j«« 

Remediei. 
See  Damages. 

Actions  by  husband  or  wife,  see  Husband  and 
Wife,  J  209. 


PERSONAL  PROPEflTY. 


Gift,  see  Gifts. 

Mortgage,  see  Chattel  Mortgages. 
Offenses  involving  or  affecting,  see  Threats. 
Pledge,  see  Pledj;es. 

Remedies  involving  or  affecting,  see  Replevin. 
Sales,  see  Sales. 
Taxation  of,  see  Taxation. 
Wrongful  conversion,  see  Trover  and  Convei^ 
sion. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

PERSONAL  SERVICE. 

See  Process,  g  66. 

PERSONS. 

Offenses    against    the    person,    see    Homicide; 

Rape. 
Protection  of  personal  rights  by  injunction,  see 

Injunction        '" 


>f  person 
1,  TlOl. 


PETITION. 

See  Pleading. 

For  local  option  elecdon,  see  Intoxicatinc  I<>q- 
uors,  g  32.  . 

PETIT  JURY. 

See  Jury. 

PHOTOGRAPHS. 

Competency  as  evidence,  see  Evidence,  g  350. 

PHYSICIANS  AND  SURGEONS. 

Demurrer  to  complaint  good  in  part  in  action 
on  contract  and  for  malpractice,  see  Pleading, 
g  204. 

Expert  testimony,  see  Criminal  Law,  gg  479, 
480;   Evidence,  gg  548-555. 

Failure  to  record  license  as  affecting  compt^ 
tency  as  witnesses,  see  Criminal  Law,  gg  479. 
480. 

Liability  of  hnaband  for  necessaries,  see  Hus- 
band and  Wife,  g  19. 

Privlleeed  communications,  see  Witnesses,  H 
209-211,  219. 

Public  policy  affecting  validity  of  i^ontract  for 
compensation,  see  Contracts,  §  129. 

g  14.  Certain  acts  held  no  defense  to  an  ac- 
tion for  malpractice.— Kline  v.  Nicholson  aowa) 
722. 

g  14.  Where  a  physician  engaged  in  treating 
a  patient  tised  such  reasonshle  skill  and  dili- 
gence as  wore  used  by  physicians  in  localiti<« 
similar  to  that  in  which  he  nraeticed.  he  was 
not  liable  for  the  outcome  of  the  treatment — 
Kline  v.  Nicholson  (Iowa)  722. 

g  18.  In  an  action  against  a  physician  for 
negligence,  evidence  held  to  support  a  verdict 
for  plaintiff.— Kline  v.  Nipholson  (Iowa)  722. 

PICTURES. 

Competency  as  evidence,  see  Bvidenoe,  |  389. 

PITS. 

Uability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  g  118. 

PLACE 

For  work,  duties  and  liabilities  of  master  as  ta 
servants,  see  Master  and  Servant,  gg  101-125. 

Of  criminal  act,  sufficiency  of  evidence,  see 
Criminal  Law,  g  564. 
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Of  oSenie,  allegations  in  indictment  or  infor- 
mation, see  Indictment  and  Information,  |  86. 
Of  trial,  gee  Venae. 

PLEA. 

In  civil  actions,  see  Pleading,  g  2{S3. 
In  criminal  prosecutions,  see  Criminal  Law,  I 
262. 

PLEADING. 

Applicability  of  instructions  to  pleadings  and 
issues,  see  Trial,  i  251. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

Practice  in  equity,  see  Equity,  }  239. 

To  sustain  judgment,  see  Judgment,  f  18. 

AUegationt  a$  to  pariicular  fact*,  act*,  or  trant- 
actiont. 

See  Cnstoms  and  Usages,  i  18. 

Damages,  see  Damages,  8  158. 

Existence  of  partnership,  tee  Partnership,  { 
213. 

Irreparable  damage  to  land  from  overflow,  see 
W  atera  and  Water  Courses,   §  179. 

Negligence  of  master  causing  injuries  to  serv- 
ant, see  Master  and  Servant,  |  258. 

Performance  of  contract,  see  Contracts,  g  336. 

In  action*  (y  or  againtt  particular  elattet  of 

pertoni 
See  Carriers,   g  315;    Master  and  Servant,  K 

258-264;    Fartnerstiip,  g  213;    RaUroads,   gg 

440-146. 
Insurance  companies,  see  Insurance,  g  645. 

In  particvlar  actiona  or  proceedings. 

See  Assumpsit,  Action  of,  gg  18-23 ;  Ejectment, 
g  84:  Mandamus,  gg  110-188;  Quieting  Title, 
gg  34-43 ;   Trover  and  Conversion,  g  34. 

Accounting  by  partners,  see  Partnemliip,  g  327. 

For  breach  of  contract  in  general,  see  Con- 
tracts, gg  S3&-353. 

For  breach  of  contract  of  sale,  see  Sales,  g  377. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
g  437. 

For  causing  death,  see  Death,  g  49. 

For  conversion  of  mortgaged  chattels  by  sher- 
iff, see  Sheriffs  and  Constables,  g  137. 

For  divorce,  see  Divorce,  gg  93-101. 

For  equitable  relief  against  damage  to  land 
from  overflow,  see  Waters  and  Water  Cours- 
es, g  179. 

For  injunction,  see  Injunction,  g  118. 

For  injuries,  from  negligence,  see  Negligence, 
gg  113-119. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  g  440. 

For  injuries  to  passengers,  see  Carriers,  g  315. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  258-264. 

On  indemnity  bond,  see  Indemnity,  g  15. 

On  insurance  policies,  see  Insurance,  g  645. 

Pleas  in  criminal  prosecutions,  see  Criminal 
Law,  g  262. 

To  contest  will,  see  Wills,  g  377. 

To  enforce  specific  performance,  see  Specific 
Performance,  |  114. 

To  foreclose  mortgage,  see  Mortgages,  g  458. 

Review  of  deciiion*  and  pleading  in  appellate 

courtt. 
Review  of  decisions  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  Error,  g  1042. 

I.  FOBM  AJfP  AI.I.EQATIOK»  IN 
OElfCRAIb 

g  34.  A  i>etition  first  attacked  on  appeal 
should  be  lilierally  construed  to  sustain  the  judg- 
ment.—McLane  V.  McLane  (Neb.)  745. 

n.  BECXABATION,    COMPI<AnrT,   PE. 
TITXOlf,  OR  STATBBCENr. 

Joinder  of  causes  of  action,  see  Action,  gg  40-50. 
Single  and  entire  cause  of  action,  see  Action,  g 

as. 


In  particular  actiont  or  proceedingt. 

See  Quieting  TiUe,  gg  34-43. 

For  breach  of  contract,  see  Contracts,  gg  335- 
353. 

For  breach  of  contract  of  sale,  see  Sales,  g 
377. 

For  causing  death,  see  Death,  g  49. 

For  equitable  relief  against  damage  to  land 
from  overflow,  see  Waters  and  Water  Cours- 
es, g  179. 

For  injunction,  see  Injunction,  g  118. 

For  injuries  from  negligence  in  general,  see 
Negligence,  g  113. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, g  258. 

To  enforce  specific  performance,  see  Specific 
Performance,  g  114. 

g  49.  If  facts  stated  constitute  a  good  cause 
of  action,  though  not  the  one  the  pleader  intend- 
ed, the  pleading  is  good  as  against  a  G;eneral  de- 
murrer.—Frechette  V.  Ravn  (Wis.)  453. 

g  62.  In  an  action  on  an  appeal  Iwnd,  held. 
that  the  court  properly  required  plaintiff  to  sep- 
arate its  action  into  two  causes;  one  covering 
the  costs  on  appeal  and  the  other  the  amount  of 
the  judgment  appealed  from.— Nichols  A  Shep- 
aid  Co.  V.  Horstad  (S,  D.)  776. 

V.  DEBftniBER  OB  EXCEPTION. 

Demnrrer  to  pleading  in  suit  to  quiet  title,  see 

Quieting  Title,  g  41. 
In  equity,  see  Equity,  g  239. 

g  193.  Under  the  Code,  on  demurrer  to  a  pe- 
tition, hdd  immaterial  whether  the  pleadpr  in- 
tended to  state  a  cause  of  action  at  equity  or 
at  law.— St.  Croix  Consol.  Copper  Co.  v.  Mua- 
ser-Sauntry  Land,  Logging  &  Mfg.  Co.  (Wis.) 
102. 

g  204.  General  demnrrer  to  a  counterclaim 
held  properly  overruled.— Wild  Rice  Lumber  Co. 

V.  Benson  (Minn.)  1. 

g  204.  An  answer 'should  be  held  good  on  de- 
murrer if  it  states  a  defense  to  any  cause  of  ac- 
tion which  plaintiff  pleads. — Frechette  v.  Ravn 
(Wis.)  453. 

g  204.  Where  the  ctHuplaint  in  an  action  for 
malpractice  might  be  construed  as  based  either 
on  contmct  or  in  tort,  an  answer  setting  up  fail- 
ure to  give  the  notice  required  by  St.  1898,  g 
4222,  8ut)d.  5,  in  cases  of  injury  to  the  person 
held  not  demurrable  on  the  ground  that  such 
section  does  not  apply  to  actions  on  contract. — 
Frechette  v.  Ravn  (Wis.)  453. 

g  205.  A  general  demurrer  to  a  complaint  in 
equity  raised  the  objection  that  plaintiff  had  an 
adrquate  remedy  at  law. — Beck  v.  Ashland  Cigar 
&  Tobacco  Co.  (Wis.)  464. 

g  214.  A  demurrer  admits  only  such  facts 
as  are  well  pleaded.— E>:kles  v.  Des  Moines 
Casket  Co.  (Iowa)  113. 

g  214.  Allegation  in  plea  of  former  adjudi- 
cation held  not  admitted.— Ek:kles  v.  Des  Moines 
Casket  Co.  (Iowa)  113. 

g  214.  A  demnrrer  to  the  petition  in  an  ac- 
tion to  set  aside  a  street  assessment  admlttod 
the  allegations  of  the  petition  as  to  tlie  value 
of  the  assessed  property.— Durst  v.  City  of 
Des  Moines  (Iowa)  108. 

VI.  AMENDED  AND   SUPPLEMENTAL. 
PI.EADING8  AND  REPLEADER. 

Amendment  of  indictment  or  information,  see 
Indictment  and  Information,  g  161. 

g  237.  Where  the  proof  in  support  of  a  coun- 
terclaim was  received  without  objection  that  the 
counterclaim  did  not  state  a  cause  of  action, 
the  court  should  have  allowed  the  counterclaim 
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to  be  amended  to  conform  to  the  proofs. — Baeb- 
ler  y.  Staudenmayer  (Wis.)  955. 

I  245.  An  amendment  to  tbe  petition  after  tbe 
case  went  to  the  jury  held  not  erroneous. — Neai 
V.  Sheffield  Brick  &  Tile  Co.  (Iowa)  398. 

§  246.  An  amended  petition  in  an  action  by 
a  lessor  for  possession  based  on  the  lessee's 
breach  of  conditions  held  properly  denied. — 
Johnson  t.  Electric  Park  Amusement  Co. 
(Iowa)  807. 

i  25.^.  Allegations  of  an  amendment  of  the 
complaint  made  after  the  evidence  was  all  in 
are  to  be  treated  as  denied. — Fish  &  Hunter  Co. 
V.  New  England  Homestake  Co.  (S.  D.)  841. 

{  258.  An  amendment  to  the  answer  permit- 
ted on  the  last  day  of  a  long  trial  held  an 
abuse  of  discretion.— Wood  v.  Pehrsson  (N.  D.) 
1010. 

{  261.  In  an  action  on  a  beneficiary  certifi- 
cate, the  court  held  to  have  acted  within  its 
discretion  in  denying  a  motion  to  amend  the  an- 
swer.—Paulsen  V.  Modem  Woodmen  of  America 
(N.  D.)  231. 

ZI.  MOTIONS. 

Review  of  decisions,  see  Appeal  and  Error,  S 

1042. 
Striking  out  answer  as  affecting  jurisdiction  of 

defendant,  see  Courts,  f  30. 

f  352.  A  motion  to  strike  a  plea  of  former 
adjudication  should  be  treated  as  a  demurrer. 
— Eckles  v.  Des  Moines  Casket  Co.  (Iowa)  113. 

i  862.  Striking  out  of  a  certain  defense 
from  the  pleadings  held  proper. — Rosenthal  v. 
Schmidt  (Wis.)  ^5. 

I  865.  Where  a  part  of  tbe  paragraph  of  a 
petition  is  material,  a  motion  to  strike  out  the 
whole  paragraph  should  not  be  sustained.— Diels 
v.  Kennedy  (Neb.)  740. 

XXX.  ISSUES,  PBOOF,  AMD  VARIAMOE. 

Applicability  of  instructions  to  issues,  see  Trial, 

I  251. 
In  pleading  damages  in  general,  see  Damages, 

(  158. 

In  particular  actions  or  proceeding*. 

See  Assumpsit,  Action  of,  S  23 ;  Ejectment,  I 
84;  Quieting  Title,  S  43;  Trover  and  Con- 
venion,  |  34. 

For  breach  of  contract  in  general,  see  Con- 
tracts, {  346. 

For  breach  of  warranty  of  goods  sold,  see 
Sales.  S  437. 

For  injuries  from  negligemie,  see  Negligence,  } 
119. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  §  440. 

For  injuries  to  passengers,  see  Carriers,  f  315. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, §  264. 

On  insurance  policy,  see  Insurance,  f  645. 

Xm.  DEFECTS   Airo    OBJECTIONS, 
WAITER,  AND  AIDER  BT  VER- 
DICT OR  JUDGHKENT. 

i  406.  An  objection  to  a  complaint  that 
plaintiff  has  an  adequate  remedy  at  law  is 
waived,  unless  made  by  demurrer  or  answer. — 
Pippin  v.  Boyer  (Wis.)  872. 

S  418.  Under  Code,  i  3564,  the  question  rais- 
ed by  demurrer  to  tbe  petition  held  before  the 
court  on  appeal.— Ware  v.  Leffert  (Iowa)  793. 

i  433.  Pleading  in  an  action  by  an  attorney 
against  a  client  held  sufficient  after  judgment  to 
sustain  a  recovery  on  a  quantum  meruit.— Sheva- 
lier  V.  Doyle  (Neb.)  417. 


PLEDGES. 

See  Chattel  Mortgages. 

Of  corporate  bonds,   see  Corporations,   {  474. 
Subrogation  to  rights  of  pledgee,  see  Subroga- 
tion, f  31. 

(  33.  In  an  action  to  compel  the  retransfer 
of  stock  pledged  to  defendant  to  secure  com- 
plainant's note  to  enable  him  to  perform  an 
agreement  with  intervener  for  the  sale  of  tl»e 
stock,  evidence  held  to  show  that  it  was  not 
understood  that  a  certain  sum  was  given  to 
complainant's  attorney  as  payment  for  tbe 
stock.— Leonard  v.   Roth   (Mich.)  208. 

S  63.  Parties  to  a  contract  of  pledge  may 
provide  the  method  of  enforcement,  if  not  in 
violation  of  law.— Palmer  v.  Mutual  Life  In& 
Co.  of  New   York    (Minn.)   2S0. 

POLICE  POWER. 

Of  mnnicipality,  see  Municipal  Corporations.  U 

590-^2. 
Particular  subjects  of  regulation,  aee  licenses, 

{  5^;  Taxation,  {  6. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  PARTIES. 


Nominations   and  primary  elections, 
Uons,  {{  126-145. 


aee  Elec- 


POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POLL 

(Challenge  to  jury  polls,  see  Jury,  {}  138,  139. 

POLYGAMY. 

See  Bigamy. 

POPULAR  VOTE. 

For  dissolution  of  hifh  school  district,  SM 
Schools  and  School  Districts,  {  44. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Tenant, 
i  132. 

Of  demised  premises,  recovery  by  landlord,  see 
Landlord  and  Tenant,  1%  288,  297. 

Of  gift,  see  Gifts,  %  21. 

Of  land  as  notice  affecting  bona  fides  of  pur- 
chase, see  Vendor  and  Purchaser,  |  232. 

Of  personal  property,  remedies  for  recovery,  see 
Replevin. 

Of  property  or  rights  as  affecting  right  of  gar- 
nishment, see  Garnishment,  }  65. 

Of  real  property,  remedies  for  recovery,  see 
Ejectment;    Forcible  Entry  and  Detainer,  §  6. 

Right  of  possession,  element  of  right  of  action, 
see  Ejectment,  8  17 ;    Replevin,  |  8. 

To  support  action  of  trespass,  see  Trespass,  | 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personalty  founded  <a 
right  vt  passession,  see  Replevin. 

POST  NUPTIAL  CONTRACTS. 

Marriage  settlements,  aee  Husband  and  Wife, 
58  29-33. 
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POWERS. 

Of  attorney,  see  Principal  and  Agent. 

Of  attorney  to  confess  judgment,  see  Judgment, 

I  46. 
Of  sale  in  mortgage,  see  Chattel  Mortgages,  } 

266. 

PRACTICE. 

Retroactive  operation  of  statutes  relating  to 
remedies  and  procedure,  see  Statutes,  {  267. 

In  particular  civil  actioiu  or  proceeding*. 

See  Assumpsit,  Action  of;  Bankruptcy;  Cer- 
tiorari. §  60:  Ejectment,  U  84,  122:  Execu- 
tion ;  Forcible  Entry  and  Detainer,  {  6;  Gar- 
nishment, SI  7&-81,  206;  Injunction,  H  118- 
128,  161,  1§7;  Interpleader,  §§  2.V41;  Man- 
damus, {§  160-188;  Partition,  §  114;  Quiet- 
ing Title,  M  34-43;  Quo  Warranto,  |  26: 
Replevin;  Trespass,  H  46,  52;  Trover  and 
Conversion,  i  34;  Work  and  Labor,  §{  28- 
30. 

Accounting  by  agent,  see  Principal  and  Agent, 
{  78. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  !i  640. 

Appointment  of  executor  or  administrator,  see 
Kxecutors  and  Administrators,  i  20. 

Assessment  of  damages,  see  Damages,  §{  2^0- 
216. 

Bastardy  proceedings,   see  Bastards,  ||  3.^78. 

Between  partners,  see  Partnership,  §|  104-121. 

Between  sliareholders  and  officers  or  agents  of 
corporation,  see  Corporations,  f  320. 

By  heirs  or  distributees,  see  Descent  and  Dis- 
tribution, i  90. 

By  or  against  firms  or  T>artners,  see  Partner- 
ship, §  213. 

By  or  against  foreign  corporations,  see  Corpo- 
rations, {  665. 

By  or  against  husband  or  wife,  or  both,  see 
Husband  and  Wife.  IS  203%-232. 

By  or  against  infants,  see   Infants,  H  89-114. 

By  or  afrainst  insane  persons,  see  Insane  Per- 
sons, §!  04,  95. 

By  or  against  life  tenants,  see  Life  Estates,  ( 
'28. 

By  or  against  principals  or  agents,  see  Bro- 
kers, §106. 

By  or  against  telegrai^  or  telephone  companies, 
see  Telegraphs  and  Telephones,  i  20. 

Condemnation  proceedings,  see  Eminent  Do- 
main, JIS  167-222. 

Disbarment  of  attorney,  see  Attorney  and  Cli- 
ent. S§  50-53. 

Election  contest,  see  Elections,  {$  291-300. 

For  alienation  of  aifections  of  husband  or  wife, 
see  Husband  and  Wife,  f  334. 

For  assault  and  battery,  see  Assault  and  Bat- 
tery, |§  35-40. 

For  breach  of  contract,  see  Contracts,  gj  335- 
363. 

For  breach  of  contract  by  carrier  for  transnDor- 
tation  of  passenger,  see  Carriers,  {{  276-278. 

For  breach  of  contract  of  indemnity,  see  In- 
demnity, {  15. 

For  breach  of  contract  of  sale,  see  Sales,  {{ 
377-384,  418-420;  Vendor  and  Purchaser, 
»  329,  330. 

For  breach  of  covenant,  see  Covenants,  J  127. 

For  causing  death,  see  Death,  §S  49,  104. 

For  contempt,  see  Contempt,  i  60. 

For  divorce,  see  Divorce,  IH  93-197. 

For  ejection  of  passenger,  see  Carriers,  if  382, 
383 

For  fraud,  see  Fraud,  |g  50-58. 

For  mjuries  at  railroad  crossings,  see  Railroads, 
fl  350,  351. 

For  injuries  by  or  to  artificial  ponds,  reser- 
voirs, channels,  and  dams,  see  Waters  and 
Water  Courses.  {  179. 

For  injuries  from  defects  or  obstructions  in 
highways,  see  Highways,  {$  211-213. 


For  injuries .  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  fg  817- 
821. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads.  H  481,  482. 

For  injuries  from  negligence  in  general,  see 
Negligence,  gg  113-m 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  gg 
60-73. 

For  injuries  from  negligent  use  of  street,  see 
Municipal  Corporations,  g  706. 

For  injuries  from  production  or  use  of  elec- 
tricity, see  Electricity,  §  19. 

For  injuries  to  animals  by  other  animals,  see 
Animals,  g  85. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  gg  440-446. 

For  injuries  to  licensees  or  trespassers  on  rail- 
road property  in  general,  see  Railroads,  g  282. 

For  injuries  to  passengers,  see  Carriers,  gg 
315-321.  349. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  gg  112-117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, »  258-297. 

For  judgment  by  default,  see  Judgment,  gg  161- 

For  libel  or  slander,  see  Libel  and  Slander,  g 
121. 

For  loss  of  services  of  child,  see  Parent  and 
Child,  g  7. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, IS  66-68. 

For  new  trial,  see  New  Trial,  gg  113-161. 

For  obstruction  or  ^repulsion  of  flow  of  sur- 
face waters,  see  Waters  and  Water  Courses, 
g  126. 

For  purchase  money  on  sale  of  goods,  see  Sales, 
gg  347-368. 

For  rent,  see  Landlord  and  Tenant,  gg  227-231. 

For  separate  maintenance,  see  Husband  and 
Wife,  g  289. 

For  wrongful  attachment,  see  Attachment,  gg 
374-378. 

On  bills  or  notes,  see  Bills  and  Notes,  gg  496- 
525. 

On  bonds  or  undertakings  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  g  1241. 

On  subscriptions,  see  Subscriptions,  g  21. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  gg  303-377. 

To  abate  or  enjoin  liouor  nuisance,  see  Intoxi- 
cating Liquors,  gg  271-281. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  g  59. 

To  enforce  dissolution  and  accounting  of  part- 
nership, see  Partnershio.  gg  315-333. 

To  enforce  specific  performance,  see  Specific 
Performance,  gg  103-121. 

To  enforce  taxes,  see  Taxation,  gg  634-689. 

To  establish  and  enforce  right  of  exemption, 
see  Homestead,  I  212. 

To  establish  boundaries,  see  Boundaries,  gg  35- 
65: 

To  foreclose  mortgage,  see  Mortgages,  gg  408- 
567. 

To  protect  sttomey's  lien,  see  Attorney  and 
Client,  g  190. 

To  recover  possession  of  pledged  property,  see 
Pledges,  g  33. 

To  redeem  from  mortgage  sale,  see  Mortgages, 
g  614. 

To  restrain  or  set  aside  assessment  for  public 
improvements,  see  Municipal  Corporations,  g 
513. 

To  sell  property  of  infant,  see  Guardian  and 
Ward,  g  108. 

To  set  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  g  312. 

Particular  proceeding*  in  aotiont. 
See  Abatement  and  Revival ;    Affidavits ;    Ap- 
pearance ;  Costs ;  Damages,  gg  158-228 ;  Dep- 
ositions:     DiiimissBl     and     Nonsuit;      Evi- 
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dence;  Execution;  Judgment;  Jaij;  Lim- 
itation of  Actions;  Ne  Bxeat;  New  Trial; 
Parties;  Pleading;  Process;  Reference;  Be- 
moval  of  Causes ;    Trial ;    Venue. 

Appointment  of  guardian  ad  litem  or  next 
friend,  see  Insane  Persons,  |  04. 

Directing  verdict,  see  Trial,  |{  168-177. 

Dismissal  or  nonsuit  at  trial,  see  Trial,  {f'lQ2- 
165. 

Examination  of  witnesses,  see  Witnesses,  $} 
236-277. 

Instructions  to  Jury,  see  Trial,  !!  191-296. 

Nonsuit,  see  Trial,  Sg  162-165. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  f  486. 

Verdict,  see  Trial,  {{  361-362. 

.  PartictiJar  remedies  in  or  incident  to  action*. 

See  Arrest,  H  2d-49;  Attachment;  Deposi- 
tions; Discovery;  Garnishment:  Injunction; 
Interpleader;    Ne  Blxeat;    Beceivers. 

Procedure  in  criminal  proieoutiont. 
See  Costs,  {  311;   Criminal  Iaw;    Indictment 

and  Information;    Jury. 
Habeas  corpus  proceedings,  see  Habeas  Corpus. 

.  Procedure  in  emeroiee  of  special  or  limited  jurie- 

diction. 
Bankruptcy,  see  Bankruptcy. 
Equity,  see  Equity. 
Justices'  courts  in  civil  cases,  see  Justices  of 

the  Peace,  {  107. 
Probate  and  administration,  see  Courts,  |  202; 
Executors   and   Administrators,   {|   20,   670; 
Guardian  and  Ward,  {  108. 

Procedure  in  or  hif  particular  oourtt  or  trfltu- 

nalt. 
See  Courts;   Justices  of  the  Peace,  g§  159-174. 
Courts   of   appellate  jurisdiction  in   particular 

states,  see  Courts,  f  239. 
Probate  courts,  see  Courts,  {  202. 

Procedure  on  review. 
See  Appeal  and  Error ;  Certiorari,  S  00 ;   Crim- 
inal Law,  i{  1035-1186 ;    New  Trial. 
Probate  proceedings,  see  Wills,  {J  359-377. 

PRAYER. 

For  instructions,  see  Criminal  Law,  U  824- 
829;    Trial,  ig  255-260. 

PREFERENCES. 

By  debtor  prior  to  bankruptcy  proceedings,  see 
Bankruptcy,  {  166. 

PREJUDICE. 

Appeal   by  counsel   to  prejudice  of  jury,    see 

Criminal  Law,  {  723. 
Ground  for  reversal  in  civil  actions,  see  Appeal 

and  Error,  §§  1026-1071. 
Ground  for  rpversal  in  criminal  cases,  see  CMm- 

inal  Law,  |J  1163-1172. 
Of  juror,  see  Jury,  §  07. 

PRELIMINARY  EVIDENCE 

Proof  of  execution,  and  authentication  of  docu- 
ments offered  in  evidence,  see  Evidence,  S 
370. 

PRELIMINARY  EXAMINATION. 

Review  on  prohibition  of  order  denying  prelim- 
inary examination,  see  Prohibition,  {  3. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  (  151. 

PREMATURE  ACTION. 

For  rent,  see  Landlord  and  Tenant,  |  227. 


PREMIUMS. 

Insurance  premiums,  see  Insurance,  ||  351-367. 

PREROGATIVE  WRITS. 

See  Certiorari;  Habeas  Corpus;  Mandamus; 
Prohibition ;   Quo  Warranto. 

PRESCRIPTION. 

See  Limitation  of  Actions. 
Acquisition  of  rights,   see   Adverse   Possession, 
i  7;    Waters  and  Water  Courses,  f  138. 

PRESENTMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  ff  395- 

422. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  {  67. 

On  appeal  or  writ  of  error  in  civil  actions,  ses 
Appeal  and  Error,  gf  900-934,  1031. 

On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, see  Criminal  Law,  gg  U41-1144^  1163. 


PRETENSL 


See  Fraud. 


PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Of  goods  sold,  see  Sales,  gg  188,  347-35& 

PRIMARY  ELECTIONS. 

See  Elections,  126. 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 

Competency  of  agent  to  testify  for  principal  as 
to  transactions  with  person  since  deceased  or 
incompetent,  see  Witnesses,  I  14l. 

Joint  liability  for  fraud,  see  Fraud,  J  30. 

Sale  distinguished  from  agency,  see  Sales,  f  7. 

Agency  in  particular  Mationt,  office*,  or  oc- 
cupation*. 
See  Attorney  and  Client ;  Brokers ;    Factors. 
Corporate    agents,    see   Corporations,    gl   312- 
320,  399-^. 

X.  THE  REUiTION. 

Brokers,  see  Brokers,  gg  7,  8. 

(A)  Creatloa  and  Bzlateaee. 

g  14.  As  regards  one  employed  to  make  sur- 
veys of  mining  claims  by  a  comjiany  to  which 
G..  in,  whose  name  the  legal  title  to  the  claims 
stood,  had  given  an  option  to  buy  the  property 
when  patented,  in  consideration  of  it  proceed- 
ing with  and  doing  the  things  necessary  for 
obtaining  patents,  held,  the  company  was  not 
G.'s  agent,  so  as  to  make  him  liable  for  the 
surveyor's  compensation. — Fish  &  Hunter  Col 
V.  New  England  Homestake  Co.  (S.  D.)  841. 

XI.  mmXAIi  BIOHT8.  DUTIES,  AHD 
LIABILTTIE8. 

Attorneys,   see   Attorney   and   Client,   |g    134- 

190. 
Corporate  offioen  and  axents,  see  Cotporationl, 

gg  312-320. 

(A)  Bzeeatloa  a(  Aseaey. 

i  78.  Certain  accountings  and  settiementa  in 
the  absence  of  fraud  or  mistake  M4  presumed 
to  be  fairly  made;    the  burden  being  upon  the 
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partiea  sued   thereon   to  ehow  the  contrary.— 
Wood  v.  Pehrsaon  (N.  D.)  1010. 

(B)  CompensmtlOB   and   litem   of  Asent* 
Broken,  Bee  Brokers,  f}  40-67. 

in.   BIGHTS  AND  X.IABrLITIES  AS  TO 
THIRS  PERSONS. 

Broken,  see  Brokers,  !S  04-106. 

(A)   Pcvrers  of  AKOt. 

Authority  of  agent  of  corporationa  in  general, 
see  Corporations,  §|  309-420. 

Warrant  or  power  of  attorney  to  confess  judg- 
ment, see  Judgment,  g  46. 

i  109.  AnthoritT  of  an  agent  to  collect  bills 
and  receipt  therefor  carries  no  implication  of 
andiority  to  indone  negotiable  paper.— McFad- 
den  T.  FoUrath  (Minn.)  542. 

f  123.  In  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land  enter- 
ed into  by  an  agent,  evidence  held  to  show  that 
the  agent  had  authority  to  enter  the  contract 
—Clark  T.  Pett  (Iowa)  701. 

(C)  UiiBiithorlaed  and   'Wronacfnl  Acts. 

Xiiability  of  municipal  corporation  for  torts  of 
officers  and  agents,  see  Municipal  Corpora- 
Uons,  I  74& 

(D)  Ratifleatlon. 

Of  acts  of  corporate  officers  and  agents,  see 
Corporations,  |  426. 

I  163.  Where  plaintiff  nerer  understood  a 
company  in  employing  him  was  acting  as  agent 
for  defendant,  held,  there  was  no  chance  for 
application  of  the  doctrine  of  ratification. — 
Fish  &  Hunter  Co.  v.  New  England  Homestake 
Co.  (S.  D.)  841. 

§  171.  A  prindpal,  who  accepts  a  sale  of 
property  negotiated  through  its  agent,  is  bound 
ij  the  representations  made  by  the  agent  to  ac- 
complish the  sale.— Freeman  t.  F.  P.  Harbaugh 
Co.  (Minn.)  1110. 

I  171.  A  principal  who  retains  benefits  de- 
rived from  the  fraudulent  conduct  of  bis  agent 
is  chargeable  with  the  fraud  of  the  agent. — 
Dresber  t.  Becker  (Neb.)  275. 

PRINCIPAL  AND  SURETY. 

See  Guaranty;    Indemnity. 

Sureties  on  bond  on  appeal  or  other  proceed- 
ing for  review,  see  Appeal  and  Error,  H 
m5-1241. 

PRIOR  ADJUDICATION. . 

Operation  and  effect  in  general,  see  Judgment, 
H  028-632,  678-751. 

PRIORITIES. 

'Of  claims  against  corporation,  see  Corporations, 
{  6G6. 

PRIVATE  NUISANCE. 

See  Nuisance,  {  L 

PRIVATE  ROADS. 

Right  of  way,  see  Easements. 

PRIVILEGE. 

See  Liens. 

Franchises  in  |;eneral,  see  Franchises. 
•  Orants  of  privileges  hy  municipal  corporations, 
see  Municipal  Corporations,  i  285. 


Grants  of  privileges  by  mtinidpal  corporations, 
right  to  use  street  for  purpose  other  than  high- 
way, see  Municipal  Corporations,  g{  680,  681, 
682, 

License  tax  on  privileges,  see  Licenses,  |{  6^^- 
42. 

Of  defendants  aa  to  venue,  see  Venue,  g  22. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  g  88. 

Disclosure  by  witness,  see  Witnesses,  {{  188- 

PRIVITY. 

With  party  to  action,  conelnsiveness  of  adjudi- 
cation, see  Judgment,  |§  678-699. 

With  party  to  action,  effect  of  judgment  as  bar, 
see  Judgment,  gg  628-<!32. 

PROBATL 

Of  wUl,  see  Wills,  gg  303-877. 

PROBATE  COURTS. 

See  Courts,  g  202. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCEEDS. 

Of  sale  on  foreclosure  of  mortgage,  see  Mort- 
gages, g  667. 

PROCESS. 

/»  action*  againtt  particular  elaiiet  of  perton*. 
See  Infanta,  g  89 ;  Insane  Persons,  g  95. 

In  particular  action*  or  proceeding*. 
Appeal,  see  Appeal  and  Error,  g  430. 

Particular  form*  of  torit*  or  other  prores*. 

See  Certiorari ;  Execution ;  Garnishment ;  Ha- 
beas Corpus;  Mandamus;  Prohibition;  Quo 
Warranto ;    Keplevin. 

Writ  of  error,  see  Appeal  and  Error,  g  430. 

H.  SERVICE. 

(A)  Personal   8ervlc«   In    General. 

g  66.  Code,  g  3519,  held  not  to  require  the 
service  of  a  copy  of  a  petition  on  defendant  per- 
sonally served  with  process. — Itingstad  r.  Han- 
son (Iowa)  145. 

(B)  Return  and   Proof  of  Serrlee. 

In  execution  proceedings,  see  Ezecntion,  g  335- 

to.  DEFECTS,    OBJECTIONS.   AND 
AMENDMENT. 

Waiver  by  appearance,  see  Appearance,  g  24. 

g  165.  Where  proof  of  service  by  pnblication 
in  foreclosure  has  been  made  by  tlerective  affi- 
davit, after  sale  the  court  may  permit  addition- 
al affidavit,  showing  the  facts.— Bresee  v.  Se- 
berger  (Neb.)  264. 

IV.  ABUSE  OF   PROCESS. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Wrongful  attachment,  see  Attachment,  gg  374- 
378. 

i  168.  An  action  for  malicious  abuse  of  pro- 
cess will  not  lie  for  maliciously  giving  the  pro- 
cess to  issue ;  there  being  no  improper  use  of 
the  process  after  it  was  issued. — Spear  v.  Pendill 
(Mich.)  343. 
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PROFITS. 

liOBS,  element  of  damages,  see  Damages,  |  40. 
Sharing  profits  as  element  of  partnership,  see 
Partnership,  {  9. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxicat> 

ing  Liquors. 
Prohibitory   injunction,  see  Injunction. 

Z.  NATURE  Aim  GROUNDS. 

{  3.  Prohibition  held  not  to  lie  to  review  re- 
fusal of  defendant's  motion  for  preliminary  ex- 
amination.— State  V.  District  Court  of  Mil- 
wanlcee  Count;  (Wis.)  6S. 

PROMISE. 

See  Contracts. 

To  answer  for  debt,  default,  or  miscarriage  of 
another,  see  Frauds,  Statute  of,  {  18. 

PROMISSORY  NOTES. 

Se«  Bills  and  Notes. 

PROOF. 

See  Criminal  Law,  (  368;    Depositions;   Dis- 
covery ;    Evidence ;    Witnesses. 
Amendment  to  conform  to  proof,  see  Pleading, 


ol^- 


loss  under  insurance  policy,  see  Insurance, 
S  658. 

Order  of  proof,  see  Trial,  §{  5&-63. 

Reception  of  evidence  at  trial  of  civil  actions 
in  general,  see  Trial,  {g  51-96. 

Reception  of  evidence  at  trial  of  criminal  caus- 
es ui  general,  see  Criminal  Law,  ii  602-674. 

PROPERTY. 

Competency  of  witnesses  to  testify  as  experts 
as  to  value  of  property,  see  Evidence,  S  543. 

Constitutional  guaranty  of  right  of  property,  see 
Constitutional  Law,  §§  290-319. 

Equitable  conversion,  see  Conversion. 

Evidence  of  value  or  market  price,  see  Evidence, 
SI  142,  323,  525. 

Licenses  in  respect  to  real  property,  see  Licens- 
es, i  58. 

Subject  of  assessment  for  municipal  improve- 
ments in  general,  see  Municipal  Corporations, 
{S  431,  432. 

Subject  of  attorney's  lien,  see  Attorney  and 
Client,  t  182. 

Subject  of  commerce,  see  Commerce,  §$  40-46. 

Subject  of  garnishment,  see  Garnishment,  g} 
5&-62. 

Of  particular  clai»e»  of  periont. 
See  Husband  and  Wife,  f§  16,  29-33 ;   Indians, 

g  16;   Insane  Persons,  |  71. 
'  Infants,  see  Guardian  and  Ward,  {  108. 

Particular  ettatei  or  interctt*. 
See  Dower. 

Particular  species  of  property. 
See  Animals ;   Franchises ;  Patents,  g  216 ;  Wa- 
ters and  Water  Courses. 
Corporate  stock,  see  Corporations,  g  72. 

Remedies  involving  or  affecting  property. 

See  Attachment ;  Ejectment ;  Execution ;  For- 
cible Entry  and  Detainer,  g  6 ;  Fraudulent 
Conveyances:  Garnishment;  Injunctfon,  gg 
34-51;  Partition;  Quieting  Title;  Replevin; 
Specific  Performance;  Trespass,  gg  19-52; 
Trover  and  Conversion,  g  34. 

Actions  for  unlawful  detainer  i>f  demised  prem- 
ises, see  Landlord  and  Tenant,  g{  288-291. 

Bankruptcy  proceedings,  see  Bankruptcy. 


Condemnation  proceedings,  aee  Eminoit  Do- 
main, gg  167-222. 

Conveyances,  contracts,  and  others  transactions 
between  husband  and  wife,  see  Husband  and 
Wife,  g  47. 

Enforcement  of  mechanics'  liens,  see  Mechanics' 
Liens. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  Homestead,  g  212. 

EJstablishinent  of  boundaries,  see  Boundaries,  gg 
36-55. 

Foreclosure  of  mortgages,  see  Chattel  Mortgag- 
es, i  205:   Mortgages,  gg  408-567. 

Forfeiture  j;or  violation  of  liquor  laws,  see  In- 
toxicating Liquors,  {  248. 

Jurisdiction  of  courts,  see  Courts,  g  IB. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant,  gg  288- 
291. 

Redemption  from  mortgage  aale,  aee  Mortgages, 
{  614. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, g  812. 

Transfers  and  other  matters  affecting  title. 

See  Abandonment ;  Adverse  Possession ;  As- 
signments for  Benefit  of  Creditors ;  Chattel 
Mortgages ;  Deeds ;  Descent  and  Distribution ; 
Gifts ;   Mortgages ;  Partition ;  Pledges. 

Marriage  settlements,  see  Husband  and  Wife, 
«g  29-33. 

Sale,  see  Sales ;   Vendor  and  Purchaser. 

Sale  of  property  of  infant,  see  Guardian  and 
Ward,  g  108. 

Taking  for  public  use,  see  Eminent  Domain. 

Offenses  against  or  involving  property. 
See  Burglary;    Larceny;  Nuisance;  Threats. 

PROPOSALS. 

Bids  for  contracts  with  municipal  corporationSi 

see  Municipal  Corporations,  g  331. 
For  contract,  see  Contracts,  gg  22-23. 

PROTECTION. 

Equal  protection  of  the  laws,  see  Constitutional 
Law,  gg  209-229: 

PROTEST. 

Of  bill  or  note,  see  Bills  and  Notes,  f  422. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  {  742;  Trial,  gg  13&-177, 
191.  . 

PROVISIONAL  REMEDIES. 

See  Arrest,  gg  29-49;    Attachment;    Garnish- 
ment ;    Injunction ;    Ne  Exeat ;    Receivers. 
Review  of  decisions,  see  Appeal  and  Error,  f  71. 

PUBLICATION. 

Of  notice  of  proposed  municipal  improvements, 
see  Munidpal  Corporations,  g  294. 

Of  proceedings  of  county  board  of  supervisors, 
see  Counties,  {  63. 

PUBLIC  CORPORATIONS. 

See  Counties;    Municipal  Corporations. 
Drainage  and  reclamation  districts,  see  Dimins, 

PUBLIC  DEBT. 

See  Municipal  Coiporations,  g|  882-887: 
Schools  and  School  Districts,  g  97. 

PUBLIC  DOMAIN. 

See  Public  Lands. 
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PUBLIC  FRANCHISES. 

Se«  Franchises. 

PUBLIC  FUNDS. 

S«e   Municipal   Corporations,   {§  882-887. 

,  PUBLIC  GRANTS. 

Bee  Franchises  ;   Public  Lands. 

PUBLIC  HIGHWAYS. 

See  Hi^wa:ra- 

PUBLIC  IMPROVEMENTS. 

Bee  Drains;  Highways;  Mnnicipal  Corpora- 
tions,  §§    283-514. 

Establishment  of  bridges  by  public  authorities, 
see  Bridges,  {  12. 

PUBLIC  LANDS, 

Adverse  possession,  see  Adverse  Possession,  t  7. 
Appropriation  of  water  rights,  see  Waters  and 

Water  Courses,  {  20. 
Indian  lands,  see  Indians,  f  16. 

n.  SUBVI!TAin>DISFOSAX.OFIJlHDS 
OF  VMITED  STATES. 

(B)   KiBtrlea,  Smiea,  and  PossessoiT  Rlgclits. 

Right  of  action  for  trespass,  see  Trespass,  |  19. 

{  35.  An  entryman  on  public  lands  secures 
no  title  to  the  land  he  desires  to  homestead  un- 
til he  has  earned  his  patent.— Knapp  y.  Alexan- 
der &  Edgar  Lumber  Co.  (Wis.)  504. 

(J)  Patents. 

8  114.  The  doctrine  of  relation  stated  and 
held  to  appl^  to  public  land  transactioDs,  so  as 
to  cut  off  intervening  claimants  between  the 
date  of  the  entry  and  that  of  the  patent.— 
Knapp  V.  Alexander  &  Edgar  Lumber  Co. 
(WU!)504. 

S  114.  A  settlement  by  the  United  States  of 
a  claim  for  a  timber  trespass  committed  before 
a  homestead  entryman  went  into  possession  and 
received  his  patent,  held  a  good  defense  to  a 
subsequent  action  by  such  entryman. — Krapp  v. 
Alexander  &  Edgar  Lumber  Co.  (Wis.)  501. 

PUBLIC  LAWS.    . 

See  Statutes. 

fUBLIC  NUISANCL 

See  Nuisance,  §|  60-62. 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Contracts,  {{  108-139. 

PUBLIC  PROPERTY. 

Adverse  possession,  see  Adverse  Possession,  {  7. 

PUBLIC  RECORDS. 

See  Becords. 

PUBLIC  REVENUE 

See  Taxation. 

PUBLIC  SCHOOLS. 

See  Schools  and   School  Districts,  H  22-97. 

PUBLIC  SERVICE  COMMISSIONERS. 

Railroad  commissioners,  powers  as -to  facilities 
for  shipment  of  goods,  see  Railroads,  $  22.5. 


PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations,  g  S9;  Railroads; 
Street  Railroads. 

Bridge  companies,  see  Brioges. 

Electric  light  and  beating  companies,  see  Elec- 
tricity. 

Grant  of  rights  in  streets,  see  Municipal  Corpo- 
rations, SI  680,  681,  682. 

Interstate    commerce    laws,    see   Commerce. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

'  PUBLIC  USE. 

Taking  property  for  public  use  In  general,  see 
E^ninent  Domain. 

PUBLIC  WAYS. 

See  Highways;  Municipal  Corporations,  f| 
654-7<W,  762-821. 

PUBLIC  WORKS. 

See  Bridges,  {  12;  Counties;  Drains;  High- 
ways; Municipal  Corporations,  §$  283-514. 

PUNISHMENT. 

For  larceny,  see  Larceny,  g  88. 
For  violation   of   liquor  law,  see  Intoxicating 
Liquors,  i  242. 

PURCHASERS. 

See  Sales;    Vendor  and  Purchaser. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evidence,  gg  539-543. 
Of  witnesses  in  general,  see  Witaesses,  gg  52- 

222. 
To  vote,  see  Elections,  gg  63-72. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

In  civil  actions,  see  Trial,  gg  136-177,  191. 
In  criminal  prosecutions,  see  Criminal  Law,  g 
742. 

QUIA  TIMET. 

See  Quieting  Title. 

QUIETING  TITLE 

Election  of  remedy,  see  Election  of  Remedies, 

g  3. 
Tax  titles,  see  Taxation,  gg  796-814. 

[.  BIOHT  OF  ACTION  AND  DEFENSES. 

g  1.  Plaintiff  held  entitled  to  maintain  a 
suit  to  quiet  title  under  St.  1898,  g  2252.— Ro- 
senthal V.  Schmidt  (Wis.)  875. 

g  4.  Remedy  at  law  for  relipf  ai^ainst  a  cloud 
on  title  held  inadequate,  and  that  an  action  to 
quiet  title  will  lie. — Suring  v.  RoUman  (Wis.) 
485. 

g  7.  A  recorded  plat  held  to  constitute  a 
cloud  on  title.— Suring  v.  RoUman  (Wis.)  485. 

H.  PBOOEEDINOS  AND  BEIJEF. 

Intervention,  see  Parties,  g  40. 

Joinder  of  canses  of  action,  see  Action,  |  50. 

g  34.  In  a  suit  to  quiet  title,  complaint  held 
to  suflSciently  allege  a  cloud.— Steyskal  v.  Rad- 
ford (Mich.)  601. 
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f  34.  Under  St.  1898,  f  3186,  held  that  a 
complaint  to  remove  cloud  from  title  stated  a 
cause  of  action  for  eqoitable  lelief.— Sarins  t. 
Rollman  (Wis.)  485. 

t  34.  The  complaint  to  remove  a  cloud  cre- 
ated by  asRessment  and  levy  of  taxes  for  con- 
struction of  sewers  held  not  to  show  that  the 
tax  was  for  construction,  not  only  by  main  sew- 
ers, but  of  other  sewers,  and  so  illegal. — Holt 
Lumber  Co.  v.  City  of  Oconto  (Wis.)  709. 

I  34.  The  complaint  to  remove  a  cloud  creat- 
ed by  assessment  and  levy  of  taxes  for  construc- 
tion of  sewers  held  not  to  show  there  was  no 
ordinance  authorizing  the  city  to  pay  for  sewers 
other  than  main  sewers. — Holt  Lumber  Co.  r. 
City  of  Oconto  (Wis.)  709. 

{  41.  In  a  suit  by  an  execution  purchaser  to 
remove  a  mortgage  as  a  cloud  on  title,  answer 
held  not  subject  to  general  demurrer. — Frederick 
V.  Gtehling  (Neb.)  968. 

{  41.  In  a  suit  to  set  aside  a  mortgage  as  a 
cloud  on  title,  answer  held  to  state  a  defense 
as  against  a  general  demurrer. — Frederick  v. 
Oebling  (Neb.)  968. 

i  43.  Use  plaintiff  suing  to  quiet  title  in  the 
name  of  his  grantor  must  rely  on  tlie  title  as  of 
the  date  of  the  conveyance  to  him.— Hanitcb  t. 
Beiseker  (N.  D.)  833. 

I  43.  Defendant  in  an  action  to  qniet  title 
may  avail  himself  of  any  defense  he  may  have 
bad  against  the  nominal  plaintiff  at  the  date 
of  the  transfer  from  the  nominal  to  the  use 
plaintiff.— Hanitcb  t.  Beiseker  (N.  D.)  833. 

i  43.  In  an  action  brought  in  the  name  of  a 
nominal  i>laintiff,  the  use  plaintiff  cannot  claim 
to  be  an  innocent  purchaser  without  notice  un- 
der our  recording  acts.— Hanitcb  v.  Beiseker  (N. 
D.)  833. 

S  43.  In  action  to  quiet  title,  defendant  may 
plead  and  prove  a  dped  given  prior  to  the  deed 
to  the  use  plaintiff^  as  a  defense.— Hanitch  v. 
Beiseker  (N.  D.)  883. 

QUITCLAIM. 

Estoppel  by  quitclaim  deed,  see  Eatopi>el,  f  39. 

QUO  WARRANTO. 

n.  JUUSDIOTION,    PBO0EEDIHO8, 
AMD  REUEF. 

{  26.  An  information  in  the  nature  of  a 
quo  warranto,  as  respects  procedure,  is  govern- 
ed by  the  common  law,  as  modified  by  St.  9 
Anne,  c.  20,  and  the  statutes  of  Minnesota. — 
State  V.  VlUagfe  of  Dover  (Minn.)  539. 

RAILROAD  COMMISSIONERS. 

Powers  as  to  facilities  for  shipment  of  goods, 
see  Bailroads,  {  223. 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Carriers. 

Judicial  notice  of  engaging  in  interstate  com- 
merce, see  Evidence,  §  20. 

Liability  of  for  diversion  of  surface  water,  see 
Waters  and  Water  Courses,  §  119. 

Relief  department  for  emploj-es,  effect  of  receipt 
of  benetits  on  liability  of  railroad  for  injury 
to  employ^,  see  Master  and  Servant,   i  100. 

Restraining  drinking  of  liquors  on  trains,  see 
Intoxicatmg  Liquors,   H  2G0,  271. 

Taxation  of  interurban  railroad,  see  Taxation, 
a  1,50,  153,  200. 


I.  OOMTBOX.  AHB  BEaUUlTIOir  IK 
OEHEBAI.. 

Class  legislation,  see  Constitutional  Law,  |  30S. 
Control  and  regulation  of  common  carriers,  8«e 
Carriers,  H  12-14. 

n.  RAILBOAS  OOMPAKIES. 

Laws  affecting  franchises  as  impairing  obliga- 
tion of  contracts,  see  Constitutional  Law,  { 
133. 

Residence  affecting  right  to  transfer  of  caose, 
see  Courts,  |  486. 

T.  BIOHT  OF  WAT  AKD  OTHER  IH. 

TERESTS  IN  X.Ain>. 

Acquisition  of  rights  under  power  of  eminent 
domain,  see  Eminent  Domain. 

Condemnation  of  property  for  right  of  way, 
act  limiting  powers  as  impairing  obligation 
of  contract,  see  Constitutional  Law,  t   133; 

rrties  to  proceedings,  see  Eminent  Domain, 
178;  statntory  pronsions  restricting  right, 
see  Eminent  Domain,  {  167. 

Vr  OOKSTRUOTIOlf,   MAnTTEWAWCE. 
Airo   EQUXPMEITT. 

S  113.  A  railroad  company  held  not  liable  to 
its  grantor  of  a  right  of  way  for  injuries  in- 
flicted as  an  incident  to  the  construction  of  a 
roadbed,  if  not  unnecessary  or  negligent. — Conn 
V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  563. 

X.   OPERATION. 

Carriage   of  passengers,   see   Carriers,   H  272- 

383. 
Injuries  to  employ^  see  Master  and  Servant, 

is  100-297. 
Precautions  against  injuries  to  employte,  see 

Master  and  Servant,  {  131. 

(B)  Statutory,      Mnnlclpal,      aad      OSelal 
RemilatloBs. 

I  225.  Under  Code,  i  2112,  construed  in  con- 
nection with  section  2113,  and  Code  Snpp. 
1907,  H  2116,  2153,  the  Board  of  Railroad 
Commissioners  held  empowered  to  require  a 
carrier  to  accept  the  cars  of  a  private  owner  or 
of  a  carrier,  not  a  connecting  carrier.— State  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa)  802. 

(D)  iBjnrtes   to   I^icensees    or   nTreayaaaers 
In   General. 

Ejection  from  passenger  trains,  see  Catrien,  H 
358-383. 

S  276.  A  railroad  owes  to  trespassers  on  its 
cars  the  duty  of  using  ordinary  c^^re  to  pre- 
vent injury  arising  from  active  negligence. — Ver- 
linde  v.  Michigan  Cent  R.  Co.  (Mich.)  317. 

i  281.  A  railroad's  rules  held  to  impliedly 
authorize  a  freight  brakeman  to  order  tres- 
passers off  car8.--Verlinde  v.  Michigan  Cent.  R. 
Co.  (Mich.)  317. 

{  282.  Wbether  defendant  railroad's  brake- 
man  was  guilty  of  active  negligence  in  ordering 
in  a  fierce  and  threatening  manner  decedent,  a 
young  boy,  off  a  moving  car,  held,  under  the 
evidence,  for  the  jury.— Verlinde  ▼.  Michigan 
Cent  R.  Co.  (Mich.)  317. 

S  282.  Certain  evidence  as  to  a  custom  held 
insufficient  to  show  authority  in  railroad  brake- 
men  to  eject  trespassers  from  trains. — Verlinde 
V.  Michigan  Cent  R.  Co.  (Mich.)  317. 

t  282.  Whetlter  tlie  negligence  of  defendant 
railroad's  brakeman  in  ordering  in  a  threatening 
manner  decedent  and  another  boy  from  a  flat 
car,  so  that  they  jumped  and  weic  run  over 
by  another  train,  was  the  proximate  cause  of 
the  injury,  held,  under  the  evidence,  for  the 
jury.- Verlinde  v.  Michigan  Cent  R.  Co.  (Mich.) 
3lf. 
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<F)  Aeelieats   mt  Oro«ala«a. 

Negative  testimony,  see  Evidence,  S  686. 
Precautions   against   injuries   to   employ^,   see 
Master  and  Servant,  {  131. 

i  313.  Rev.  Laws  1905,  {  6001,  held  to  im- 
pose on  a  railroad  company  the  duty  of  causing 
a  bell  to  be  rum;  and  a  whistle  to  be  blown  as 
a  train  approaches  a  public  crossing. — T.ibaire 
v.  Minneapolis  &  St  ll  R.  Co.  (Minn.)  8. 

I  816.  Operating  a  train  at  the  speed  of  45  or 
60  miles  an  hour  held  not  negligence. — Brown  v. 
Chicago,  B.  &  Q.  R.  Co.  (Neb.)  265. 

S  325.  Care  required  of  a  boy  14  op  16  years 
of  age  injured  at  a  railroad  crossing  stated. — 
Wade  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  890. 

S  333.  In  determining  whether  plaintiff  was 
negligent  in  passing  in  front  of  an  approaching 
train  at  a  crossing,  a  jury  could  consider  the 
situation,  and  violation  of  Laws  1907,  c.  595, 
I  1809.— Wade  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  890. 

{  350.  In  an  action  for  death  of  plaintiff's 
intestate  at  a  highway  crossing,  held,  that  the 
question  of  his  contributory  negligence  was  for 
tne  jury.— Knudson  v.  Great  Northern  Ry.  Co. 
(Minn.)  994. 

I  350.  In  an  action  for  injuries  to  plaintiff 
while  passing  over  a  railroad  crossing  m  front 
of  an  approaching  train,  whether  plaintiff  was 
guilty  of  more  than  a  slight  want  of  ordinary 
care  held  for  the  jury.— Wade  v.  Chicago  &  N. 
W.  Ry.  Co.  (Wis.)  8&0. 

f  351.  In  an  action  to  recover  for  death  at  a 
crossing,  where  the  negligence  charged  was  faiU 
nne  to  give  a  signal  required  by  Comp.  St  1909, 
c.  16,  {  104,  a  certain  charge  held  not  erroneous. 
—Brown  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  205. 

(G)  Injarles  to  Persona  on  or  near  Traeica, 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  {(  70-117. 

(XO  Injnrlea  to  Aalmala  oa  or  aear  Traelca. 

IlrroT  in  instructions  cured  by  glTing  other  in- 
structions, see  Trial,  f  296. 

Municipal  regulations  as  to  use  of  soft  ooal, 
see  Municipal  Corporations,  g  606. 

8  416.  Code,  S  2072,  lelaUng  to  signals  by 
locomotive  engines  on  approaching  crossings, 
held  to  have  been  made  applicable  to  electric  in- 
terurttan  railways  by  Acts  29tb  Gen.  Assem.  c. 
81,  I  2  (Code  Supp.  S  2033b),  so  that  failure 
to  give  signals  on  such  railway  is  negligence 
per  se. — Swisher  v.  Interurban  Ry.  Co,  (Iowa) 

§  419.  Motorman  on  electric  interurban  rail- 
way held  reouired  to  give  warning  signals  on 
seeing  animal  on  track. — Swisher  y.  Interurban 
Ry.  Co.  (Iowa)  404. 

I  440.  Allegations,  in  a  petition  for  loss  of 
«  norse  by  accident  at  electric  railway  crossing, 
held  to  authorize  admission  of  evidence  as  to 
equipment  and  condition  of  electric  controllers. 
^Swisher  v.  Interurban  Ry.  Co.  (Iowa)  404. 

S  441.  To  hold  a  railroad  company  liable  for 
injnries  to  stock  getting  upon  the  right  of  way 
because  of  a  defective  fence,  the  plaintiff  must 
show  that  the  railroad  failed  to  repair  the  fence 
within  a  reasonable  time  after  it  became  defec- 
tive.—Latu  v.  Illinois  Cent.  R.  Co.  (Iowa)  1059. 

{  442.  In  an  action  against  a  railroad  com- 
pany for  killing  certain  live  stock,  certain  evi- 
dence held  admissible. — Latta  v.  Illinois  Cent 
R.  Co.  (Iowa)  1059. 

{  444.  A  notice  by  the  owner  of  stock  killed 
by  a  railroad  company  filed  under  Code,  {  2055, 
held  suficient  to  entitle  him  to  double  damages. 
—Latta  V.  Illinois  Cent  R.  Co.  (Iowa)  1059. 


I  446.  In  an  action  for  loss  of  a  horse  by  ac- 
ddent  at  crossing,  evidence  held  to  present  ques- 
tion for  jury  whether  motorman  could  nave 
stopped  the  car  before  reaching  the  animal.^ 
Swuher  v.  Interurban  Ry.  Co.  (Iowa)  404. 

i  446.  In  an  action  for  the  death  of  horsoo 
struck  by  a  train  at  a  crossing,  the  issue  of  the 
proximate  cause  of  the  injury  held  for  the  jury, 
— Morgan  v.  Iowa  Cent.  Ry.  Co.  (Iowa)  1058. 

I  446.  Whether  a  driver  of  horses  killed  br 
a  train  at  a  crossing  was  guilty  of  negligence 
held  for  the  jury.— Morgan  ▼.  Iowa  Cent  Ry. 
Co.  (Iowa)  1068. 

(I)  Flrea. 
I  481.    In  an  action  against  a  railroad  com- 

§any    fpr    fire    from   its  engines,    certain   evi- 
ence  held  admissible.— Abbott  v.  Chicago,  B.  & 
Q.  R.  Co.  (Neb.)  438. 

S  481.  In  an  action  for  destruction  of  build- 
ings by  fire  from  a  locomotive,  admissibility  of 
evidence  as  to  the  conduct  of  other  engines  of 
defendant  stated.— Abbott  v.  Chicago,  B.  &  Q. 
R.  Co.  (Neb.)  43a 

§  482.  In  an  action  for  destruction  of  build- 
ings from  fire  from  defendant's  locomotive,  the 
origin  of  the  fire  may  be  proved  by  circamstan- 
tial  evidence.— Abbott  v.  Chicago,  B.  &  Q.  B. 
Co.  (Neb.)  438. 

RAPE. 

I.   OFFENSESAim   RESPOHSIBXXJTT 
THEXUBFOR. 

I  2.  St  180S,  S  4382,  held  not  impliedly  re- 
pealed by  section  4580,  as  amended  by  Laws 
1907,  cc.  296,  653.— Smits  v.  State  (Wis.)  625. 

H.  FROSEOTJTION  AND  FUiaSHXtENT. 
(B)  BTldenee. 

Hearsay,  see  Criminal  Law,  |  421. 

I  40.  In  a  prosecution  for  statutory  rape, 
other  acts  of  intercourse  than  the  one  relied  on 
in  the  indictment  are  admissible  in  evidence. — 
State  v.  Rash  (S.  D.)  91. 

I  41.  Answer  to  a  question  asked  in  a  rape 
case  that  prosecutrix  had  l>een  confirmed  'in 
the  German  Reformed  Church"  held  irrelevant. 
—Smits  V.  State  (Wis.)  525. 

g  43.  In  a  prosecution  for  statutor;^  rape, 
evidence  of  medical  experts  that  in  their  opin- 
ion the  prosecutrix  had  had  sexual  intercourse 
was  admissible.— State  v.   Rash  (S.   D.)   91. 

{  43.  Evidence  that  prosecutrix  had  been 
an  inmate  of  a  brothel  held  inadmissible  in  a 
statutory  rape  case.— State  v.  Rash  (S.  D.)  91. 

g  48.  Complaint  made  by  prosecutrix  short- 
ly after  the  ravishment  is  admissible,  though 
the  particulars  of  her  complaint  are  not  ad- 
missible, unless  she  is  very  young.— Smits  v. 
State  (Wis.)  525. 

(54.  In  a  statutory  rape  case,  the  evidence 
of  the  prosecutrix  held  sufficiently  corrobor- 
ated to  support  a  conviction.— State  y.  Rash 
(S.  D.)  91. 

g  64.  In  the  absence  of  any  statutory  re- 
quirement a  conviction  for  statutory  rape  may 
be  bad  on  the  unsupported  evidence  of  th» 
prosecutrix.— Sute  v.  Bash   (S.  D.)  91. 

<0  Trial   and  Revlevr. 

g  69.  In  a  prosecution  for  statutory  rape, 
held,  that  a  requested  charge  that,  if  there  was 
no  penetration,  the  jury  might  convict  of  as- 
sault with  intent  to  commit  rape  was  properly 
refnsed.— Smits  v.  State  (Wis.)  o25. 

RATE. 

Of  speed  of  automobiles,  criminal  responBibility 
for  negligent  death,  see  Homicide,  |g  2,  101, 
139,  250,  285. 
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Of  speed  of  motor  vehicles  on  streets,  statutory 
regulations,    see    Municipal    Corporations,    f 

Of  speed  of  trains,  see  Railroads,  S  316. 

Of   speed   of   vehicles   on    highways,   statutory 

regulations,  see  Highways,  g  166. 
Transportation  rates,  see  Carriers,  {  12. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  fi 

163-171. 
Of  acts  of  officers  and  agents  of  corporations  in 

feneral,  see  Corporations,  g  426. 
marriage,  see  Marriage,  g  87. 

REAL  ACTIONS. 

See  Ejectment;    Forcible  Entry  and  Detainer, 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

Accrual  of  right  of  action  respecting  title  to  or 
possession  of  real  property,  see  Limitation  of 
Actions,  I  44. 

Conveyances,  see  Deeds ;  Vendor  and  Purchaser. 

Descent,  see  Descent  and  Distribution,  g  4. 

Jurisdiction  of  justices  of  the  peace  in  actions 
involving  title  to  realty,  see  Justices  of  the 
Peace,  g  36. 

Liens  for  improvements,  see  Mechanics'  Liens. 

Mortgage,  see  Mortgages. 

Registration  of  land  titles,  see  Records,  |  9. 

Remedies  involving  or  affecting,  see  Ejectment ; 
Forcible  Entry  and  Detainer,  g  6. 

Remedies  of  heirs,  see  Descent  and  Distribu- 
tion, g  90. 

Restraining  trespass  or  other  injury,  see  Injunc- 
tion, gg  48-61. 

Sales  by  guardians,  see  Guardian  and  Ward,  | 
108. 

Trespass  to,  see  Trespass. 

REASSESSMENT. 

For  expenses  of  public  improvement^  see  Munic- 
ipal Corporations,  g  S14. 

REBUTTAL 

Admission  in  rebuttal  of  evidence  proper  In 
chief,  see  Trial,  gS  62,  63. 

Evidence  admissible  in  rebuttal  by  reason  of  ad- 
mission of  similar  evidence  of  adverse  party, 
see  Criminal  Law,  g  396. 

RECEIVERS. 

In  proceedings  to  wind  up  corporation,  see  Cor- 
porations, g  621. 

Of  corporations  in  general,  see  Corporations,  ig 
557-506. 

Of  insurance  companies,  see  Insurance,  g  71. 

X.  NATURE  Ain>  OROITimS  OF  BE. 
OEIVERSHIF. 

(A)  Hstare  aad  Snbjeets  of  Remedy. 

g  4.  A  receiver  may  be  appointed  in  a  law 
action.— Paine  v.  Mueller  (Iowa)  133. 

g  r,.  An  action  held,  under  Code,  g  3514, 
pent  ing  at  the  time  a  receiver  was  appointed. — 
I'aine  v.  Mueller  (Iowa)  133. 

I  9.  To  entitle  plaintiff  to  a  receiver,  be  need 
only  show  a  probable  right  of  recovery. — Paine 
V.  Mueller  (Iowa)  133. 

n.  AFPOnrTMEXT.   quax.ifzoatioii, 
Ain>  TENURE. 

In  proceedings  to  wind  up  corporation,  see  Cor- 
porations, g  621. 


RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  H  682- 
674;   Trial,  g|  61-^. 

RECITALS. 

Estoppel  by  recitals  in  deeds  or  other  written 
obligations,  see  Elstoppel,  g  22. 

RECLAMATION. 

Districts,  see  Drains,  g  14. 

RECONVENTION. 

See  Set-Of!  and  Counterclaim. 

RECORDS. 

Of  particular  factn,  acU,  inttrumenti,  or  pro- 

cecdingt  not  jitdicial. 
Deed,  record  or  delivery  for  record  as  delivery 

of  deed,  see  Deeds,  f  09. 
Resolution  ordering  prohibition,  see  Intoxicatiug 

Liquors,  g  36. 

Of  fudicial  proceeitng*. 

Abstracts  or  record  on  appeal,  see  Appeal  and 
Error,  g  590. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  gg  499-712;  Criminal  Law, 
Jg  1093-1119. 

Record*  at  evidence,  and  evidence  relating  to 

mattert  of  record. 
In  civil  actions,  see  Evidence,  g|  343,  386. 

g  9.  Court  held  to  have  acted  within  its  dis- 
cretion in  permitting  filing  of  a  certain  answer 
and  in  denying  judgment  on  the  pleadings  in 
proceeding  to  register  land  title.— In  re  Kuby 
(Minn.)  1100. 

g  9.  In  proceedings  to  register 'title  to  land 
under  the  Torrens  Act,  the  court  should  make 
findings  of  fact  and  conclusions  of  law  as  in 
ordinary  actions.— In  re  Kuby  (Minn.)  1100. 

i  0.  In  proceedings  to  register  title  to  land, 
conclusions  of  law  held  unsupported  bv  the  find- 
ings of  fact— In  re  Kuby  (Minn.)  1100. 

RECOUPMENT. 

See  Set-Oit  and  Counterclaim. 

REDEMPTION. 

From  mortgage  sale,  see  Mortgages,  gg  594-61^ 
From  tax  sale,  see  Taxation,  gg  699-722. 

REFERENCE 

Effect  of  reference  in  brief  to  record  or  align- 
ment of  errors,  see  Appeal  and  E^rror,  {  760. 

m.  REPORT  AND  -FINDINGS. 

Review  of  findings  and  report  as  dependent  on 
prejudicial  nature  of  error,  see  Appeal  and 
Error,  g  1071. 

Review  of  questions  of  fact,  see  Appeal  and 
Error,  g  1022. 

g  80.  Code  Civ.  Proc  |  287.  requiring  ref- 
erees to  file  their  report  within  20  days  after 
submission  of  the  case,  held  diiectoty  only. — Per- 
kins V.  Roberts  (bounty  (S.  D.)  443. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 
Reformation  of  insurance  policy,  see  Insurance, 
gl43. 

I.  RIGHT  OF  ACTION  ANB  DEFENSES. 

g  1.  Reformation  held  available  merely  to 
make   a    contract    what    the    parties    intended 
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it   at   the   time   of   Ita   ezecutioD.— Hughes   r. 
Payne  (S.  D.)  8L 

f  18.  A  prayer  for  teformation  of  an  appeal 
l>ond  in  defendant's  anawer  in  an  action  on  the 
l)ond  held  properly  disregarded. — Nichols  & 
Shepard  Co.  y.  Horetad  (S.  D.)  776. 

S  19.  Circnmstances  under  which  reformation 
may  be  had  for  mistake  stated.— Huebes  t. 
Payne  (S.  D.)  81. 

{  19.  A  receipt  Held  not  subject  to  refor- 
mation on  the  ground  of  mistake.— Hughes  r. 
Payne  (S.  D.)  81. 

REGISTERS  OF  DEEDS. 

See  Records. 

REGISTRATION. 

See  Records. 

Of  titles  to  land,  see  Records,  S  9. 

Of  voters,  see  BHections,  (  97. 

REHEARING. 

See  New  Trial. 

On  appeal  or  writ  of  error,  see  Appeal  and  Br- 
lor,  1  830.  ^ 

RELATIONSHIP. 

Disqualification  of  witness  by  relationship,  to 
party,  see  Witnesses,  |  62. 

RELEASE. 

Sep  Compromise  and  Settlement;    Payment. 
Of  liability  of  master  for  future  injuries  to  serv- 

tiut,  see  Master  and  Servant,  S  100. 
Of  morti^ige,  see .  Mortgages,  §  3l6. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law,  |  368;  Bri- 
dence,  S  116. 

RELIANCE. 

On  fraudulent  representation  as  element  of 
fraud,  see  Fraud,  $§  20-30. 

RELIEF  ASSOCIATION  OR  DEPART- 
MENT. 

For  employ^,  effect  on  liability  of  employer  for 
injuries  to  employ^  see  Master  and  Servant, 
J  100. 

RELIGIOUS  SOCIETIES. 

Subscription  for  erection  of  church,  see  Sub- 
scription, {{  15,  21. 

REMAINDERS. 

Duties  and  liabilities  of  life  tenants  as  to  re- 
maindermen, see  Life  Estates. 

Joinder  in  action  by  life  tenant,  see  Life  Bb- 
tates,  I  28. 

REMAND. 

Of  canse  by  appellate  court,  see  Appeal  and  Br- 
ror,  H  1106;  1194-1207. 


REMEDIES. 


See  Action. 


REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  see  Quieting 
TiUe,  I  4. 


Objections  reached  by  general  demurrer,  see 
Pleading,  {  205. 

REMEDY  OVER. 

At»inst  person  primarily  liable  in  general,  see 
Indemnity,  {  15. 

Substitution  of  third  person  paying  debt  to 
rights  of  creditor  against  debtor,  see  Subro- 
gation. 

REMISSION. 

Of  part  of  recovery,  see  Appeal  and  Error,  t 
1140. 

REMITTITUR. 

Of  canse  by  appellate  court,  see  Appeal  and  Er- 
ror, H  1194-1207. 

REMOVAL 

Of  fences,  see  Fences,  §  26. 

Of    passengers    or    intruders    from    passenger 

trains,  see  Carriers,  H  358-383. 
Of  trustee,  see  Trusts,  H  165-167. 

REMOVAL  OF  CAUSES. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  {  486. 

VII.  KEMAITD  OR  DISMISSAL  OF 
CAUSE. 

I  109.  Where  a  case  removed  to  a  federal 
court  is  dismissed  without  a  trial  on  the  merits, 
plaintiff  may  sue  again  on  the  same  cause  of  ac- 
tion in  the  state  court. — McPherson  v.  Swift 
(S.  D.)  768. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  {{  19914-231. 

REPEAL 

Of  statute,  see  Statutes,  gS  161,  162. 

REPETITION. 

Of  instructions,  see  Trial,  S  260. 

REPLEVIN. 

I.   BIOHT  OF  ACTION  AND  DEFENSES. 

{  8.  Under  certain  facts,  held,  that  a  land- 
lord could  recover  a  crop  in  replevin.- Wads- 
worth  V.  Owens  (N.  D.)  ^2. 

REPLY  BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, i  762. 

REPORT. 

On  reference,  see  Reference,  i  80. 

REPRESENTATION. 

Of  corporation  by  oflScers  and  agents,  see  Oor- 

r>rations,  fi  399-426. 
principal  by  agent,  see  Brokers,  {{  94-106. 

REPRESENTATIONS. 

False  representations,  see  Fraud. 
In  application  for  insurance,  see  Insurance,  i 
296. 
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REPRESENTATIVES. 

Personal  representatives,  see  Bxecutors  and  Ad- 
ministrators. 

REPUGNANCY. 

In  description  of  boundaries,  see  Boundaries, 
S3. 

REQUESTS. 

For  findings  by  jury,  see  Trial,  {  351. 
For  instructions,   see   Criminal  Law,   U  824- 
829;  Trial,  if  25S-260. 

RESCISSION. 

Cancellation  of  written  instmment,  see  Cancel- 
lation of  Instruments. 

Of  contract,  see  Contracts,  §}  259-270. 

Of  contract  of  sale,  see  Sales,  S§  92,  126 ;  Ven- 
dor and  Purchaser,  §S  85-119. 

Of  insurance  policy,  see  Insurance,  {  243. 

RESERVATIONS. 

Of  power  to  alter  or  amend  corporate  darter, 
see  Constitutional  Law,  S  126. 

RES  GEST/E. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
868. 

RESIDENCE. 

Affecting  right  to  transfer  of  cause,  see  Courts, 

{  486. 
Appearance  by  nonresident,  see  Appearance,  i 

Nonresidence  as  affecting  limitation  of  actions, 

see  Limitation  of  Actions,  f  87. 
Of  parties  to  action  as  determining  venae,  see 

Venue,  {  22. 

RES  JUDICATA. 

See  Judfrment,  {{  628-632,  678-751. 
Former  decision  as  law  of  the  case,  see  Appeal 
and  Error,  §{  1097,  1195. 

RESOLUTIONS. 

Of  mnnicipal  council,  see  Municipal  Corpora- 
tions, I  293. 

RESPONSIVENESS. 

Of  answers  of  witnesses,  see  Witnesses,  {  248. 

RESTITUTION. 

Writ  of,  see  Ejectment,  |  122. 

RESULTING  TRUSTS. 

See  Trusts,  i  76. 

RETROSPECTIVE  LAWS. 

See  Statutes,  i  267. 

RETURN. 

Election  returns,  see  Elections,  ^  259. 
Of  writ  of  execution,  see  Execution,  {  335. 
On  sale  of  land  for  nonpayment  of  taxes,  see 
Taxation,  i  684. 


See  Taxation. 


REVENUE 
REVERSAL 


Of  judgment  or  order  in  civil  actions^  see  Ap- 
peal and  Error,  {{  1170-1180. 


Of  judgment  or  order  in  criminal  prosecutions, 
see  Criminal  Law,  i  1186. 

REVERSIONS. 

Landlord's  reverrion,  see  Landlord  and  Tenant, 
J  51. 

REVIEW. 

See  Appeal  and  Error :  Certiorari ;  Criminal 
Law,  S!  1035-1186;    Habeas  Corpus. 

Of  accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  S  510. 

Of  allowance  or  disallowance  of  claim  against 
estate  of  decedent,  see  Executors  and  Admin- 
istrators, i  239. 

Of  assessment  of  taxes,  see  Taxation,  {  495. 

Of  judgment  of  justice  of  the  peace,  see  Jus- 
tices of  the  Peace,  H  159-174. 

REVOCATION. 

See  Cancellation  of  Instruments. 

Of  licenses  in  respect  to  real  property,  see  Li- 
censes, g  58. 

Of  liquor  licenses,  see  Intoxicating  Uqoors,  { 
106.  ^ 

Of  trust,  see^rusts,  <  59. 

Of  wiU,  see  Wills,  t  191. 

REWARDS. 

Jury  trial,  right  to  on  interpleader  of  claimants, 
see  Jury,  |  13. 

S  11.  President  of  village  conndl  maty  earn 
reward  for  arrest  of  perpetrators  of  a  crime 
outside  of  his  village.— Burkee  v.  Matson 
(Minn.)  1025. 

RIGHT  OF  WAY. 

See  Easements. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses.  H  44-49. 

RISKS. 

Assumed  by  servant,  see  Master  and  Servant,  H 

203-221,  280,  288. 
Within  insurance  policy,  see  Insurance,  H  423- 

449. 

ROADS. 

See  Highways;  Street  Railroads. 
In  cities,  see  Municipal  Corporations;  ||  S5i- 
706. 

ROOFS. 

Municipal  regulations  as  to  construction,  tee 
Municipal  Corporations,  {{  603,  625. 

SAURY. 

Of  judges,  see  Judges,  {  22. 

SALES. 

As  preferences  by  debtor,  see  Bankruptcy,  1 165. 

Exercise  of  power  of  sale  in  mortgage,  aee  Chat- 
tel Mortgages,  |  265. 

Market  value  of  property  shown  by  sales  or 
offers  to  purchase  or  sell,  see  Evidence.  I  323. 

Regulation  of  commerce,  see  Commerce,  {  40. 

Validity  as  to  creditors  or  subsequent  pn^ 
chasers,  see  Fraudulent  Conveyances. 

Salet  by  or  to  particular  claue§  of  parsoM. 
See  Brokers,  §  94. 
Cestui  que  trust,  see  Trusts,  {  147. 
Insolvent  debtors,  see  Bankruptcy,  g  16S. 
Mortgagees   or  trustees  under  power  in  nort* 

gage,  see  Chattel  Mortgages,  g  266. 
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Sale*  of  partieuUr  $peciei  of,  or  eatatet  or 
intereitg  in,  property. 

See  Intoxicating  Liquors. 

Bstate  or  interest  of  cestui  qne  trust,  see  Trusts, 
I  14T. 

Mortgaged  property,  see  Chattel  Mortgages,  { 
2C5 ;    Mortgages,  ii  205,  526-554. 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

Sale*  on  htdicial  or  otlur  proceeding!. 
See  Execution,  {{  222-272.  • 

Foreclosure    of    mortgages,    see   Chattel   Mort- 
gages, §  265 :    Mortgages,  §{  520-554. 
Tax  sales,  see  Taxation,  i§  634-6ti8. 

I.  BEQUXSITES  AITO  VAXJBITT  OF 
OONTBAOT. 

Application  of  statute  of  frauds  in  general,  see 
Frands,  Statute  of,  i  85. 

I  7.  Under  Civ.  Code,  {§  1487,  1706,  defining 
a  factor,  htli  a  contract  was  one  of  agency,  anU 
not  of  sale.— iSionx  Remedy  Co.  y.  Lindgren 
(S.  D.)  49. 

t  7.  Statement  of  how,  in  view  of  parol  evi- 
dence, a  contract  might  be  construed,  under  Civ. 
Code,  i  1261,  as  to  reconciling  repugnancy  in  a 
contract.— Sionx  Bemedy  Co.  v.  I^indgren  (S. 
D.)49. 

XL  OONSTBUOTION  OF  CONTRACT. 

{  82.  Confirmation  of  purchase  held  to  refer 
to  the  condition  of  payment.— Stockbridge  Ele- 
vator Co.  V.  Booth  (Mich.)  619. 

S  87.  Evidence  held  to  show  that  apples  aold 
were  contracted  to  tie  delivered  at  the  place  of 
■ale.— Henry  v.  Hobbs  (Mich.)  616. 

m.  MODIFICATIOir   OB   KESCZSSION 
OF  COITTBACT. 

(A)   Br  Acreement  of  Parties. 

P  92.    Orieinal  contract  of  sale  held  to  be  re- 
scinded.—Michigan  Stove  Co.  V.  A.  H.  Walk*? 
A  Co.  (Iowa)  130. 

(C)  Reseissloa  bT  Barer. 

I  126.  A  buyer  held  entitled  to  rescind  with- 
in a  reasonable  time  after  inspection  because 
the  property  did  not  comply  with  a  contract  of 
sale.— Billmeyer  v.  Queen  Mfg.  Co.  (Iowa)  115. 

S  126.  Acts  of  buyer  of  goods  held  a  rescis- 
sion for  breach  of  warranty. — Wilson  v.  Solberg 
(Wis.)  472. 

XT.  PEBFORMANOE   OF   COIfTBAOT. 

(D)  Parment  of  Prlee. 

To  satisfy  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  §  95. 

S  188.  Buyer  of  personal  property  kcid  -  en- 
titled to  recover  a  proportionate  refund  for  de- 
ficiency of  quantify  not  delivered. — Menasha 
Wooden  Ware  Co.  v.  Michaeistetter  (Wis.)  4tio 

V.   OPERATION  AND  EFFECT. 

(A)  Transfer  of  Title  aa  Between  Parties. 

t  2(X).  Title  to  goods  held  not  to  pass  until 
after  testing.— Kn^n  v.  Nero  (Wis.)  56. 

VI.  WARRANTIES. 

Competency  of  buyer's  testimony  as  to  reliance 
on  warranty,  see  Evidence,  {  151. 

i  283.  A  mortgage  which  one  had  assumed 
to  pay  held  not  a  breach  of  warranfy  in  a  bill 
of  sale. — Anderson  v.  Anderson  (Iowa)  716. 


VH.   RENCEDIES  OF  SEIXER. 

(B)   Aotlona   lor  Price  or  Valne. 

{  347.  A  duebill  given  for  the  price  of  ptop- 
erfy  rejected  by  the  buyer  held  void  for  fairore 
of  consideration. — ^Billmeyer  v.  Queen  Mfg.  .Co. 
(Iowa)  115. 

{  348.  In  an  action  on  an  account,  defend- 
ants held  entitled  to  an  allowance  for  certain 
goods  returned. — Columbia  Phonograph  Co.  v. 
Sherman  (Mich.)  186. 

!  358.  Testimony  of  the  buyer's  manager  as 
to  conversations  with  a  seller  held  competent. — 
Billmeyer  v.  Queen  Mfg.  Co.  (Iowa)  115. 

{  368.  In  an  action  for  the  price  of  goods 
sold,  duplicate  bill  of  sale  held  inadmissible- 
Wilson  V.  Solberg  (Wis.)  472. 

(F)  Aotlona  for  Damaces. 

S  377.  In  an  action  against  a  buyer  for 
breach  of  contract,  petition  held  to  state  a  cause 
of  action.— Diels  v.  Kennedy  (Neb.)  740. 

S  384.  The  measure  of  damages  for  the  re- 
fusal of  a  buyer  of  a  crop  of  tobacco  to  accept 
the  crop  stated.— Carle  v.  Nelson  (Wis.)  467. 

{  884.  Measure  of  damages  for  the  refusal  of 
a  buyer  to  receive  goods  which  the  seller  subse- 
quently sells  stated.- Carle  v.  Nelson  (Wis.)  467. 

{  388.  In  an  action  between  buyer  and  selte', 
an  instruction  held  erroneous  for  failing  to  pKce 
on  the  seller  the  burden  of  proving  that  the 
goods  conformed  to  the  contract  of  sale.— Carle 
V.  Nelson  (Wis.)  467. 

vm.  REMEDIES    OF   BUTER. 

(C)  Actions  for  Breach  of  Contract. 

S  418.  Special  damages  for  breach  of  a  con- 
tract to  sell  apples  are  not  recoverable  where 
.the  seller  was  not  informed  that  they  were  de- 
sired for  any  particular  purpose. — Henry  v. 
Hobbs  (Mich.)  616. 

I  418.  Where  defendant  refused  to  receive 
cement  blocks  because  ail  of  them  did  not  com- 
ply with  the  specifications,  defendant  could  not 
recover  for  the  use  of  teams  in  going  to  plain- 
tiCTB  works  for  the  blocks.— Buehier  v.  Stauden- 
mayer  (Wis.)  966. 

.{  420.  Whether  a  contract  to  sell  a  dental 
business  was  completed  held,  under  the  evi- 
dence, a  jury  question  in  an  action  for  claltited 
breach. — Lynn  v.  Richardson  (Iowa)  1097. 

CD)  Aetlona  and  Conntexclalms  for  Breash 
of  'Warranty. 

Ciompetency  of  buyer's  testimony  aa  to  reliance 
on  warranfy,  see  Evidence,  |  151. 

S  437.  Proof  of  a  particular  warranty  of  a 
furnace  sold  held  not  admissible  under  the  dee- 
laration.— Watkins  v.  Phelps  (Mich.)  618. 

{  440.  In  an  action  for  breach  of  a  warranty 
that  the  furnace  would  properly  heat  a  hquse, 
evidence  was  inadmissible  that  other  furnaces 
in  other  houses  were  efficient. — Watkins  v. 
Phelps  (Mich.)  618. 

8  442.  Measure  of  damages  for  breach  of 
warranty  of  apples  sold  stated.— Henry  v. 
Hobbs  Olich.)  616. 

SALOONS. 

See  Intoxicating  Uqnors. 

SATISFACTION. 

See  Compromise  and  Settlement;  Payment 
Of  judgment,  see  Judgment,  |  892. 
Of  mortgage,  see  Mortgages,  f  316. 

SAVINGS  BANKS. 

Equal ify  of  taxation,  see  Taxation,  |  40. 
Taxation  of  surplus,  see  Taxation,  |  129. 
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SCHOOLS  AND  SCHOOL  DISTRICTS, 
n.  puBuo  80HOoi:.s. 

(B)  Creation,  Alteration.  Bizlsteno«>  mmt 
Dlasolatldn  of  DUtrleta. 

I  22.  Code  Supp.  1907,  {  2794a,  relating  to 
the  eatablishment  of  independent  districts,  held 
not  invalid  because  no  appeal  is  allowed. — Wal- 
lace T.'  Independent  School  Dist.  of  Milford, 
Dickinson  County  (Iowa)  801. 

(22.  In  proceedings  under  Code  Supp.  1907, 
S  2794a,  no  notice  of  the  filing  of  the  petition 
or  of  the  action  of  the  board  of  directors  ia 
necessary. — Wallace  t.  Independent  School  Dist. 
of  Milford,  Dickinson  County  (Iowa)  804. 

i  24.  Where,  in  the  statutory  name  of  a 
school  district  as  used,  the  words  are  trans- 
posed, the  variance  will  not  invalidate  acts  of 
the  district— Kockrow  v.  Whisenand  (Neb.)  287. 

{  24.  Where  school  district  has  exercised  its 
franchises  for  a  year,  its  legal  organization  will 
be  conclusively  presumed. — Kockrow  v.  Whisen- 
and (Neb.)  287. 

f  37.  Under  Code  Supp.  190T,  {  2794a,  In  ea- 
tiwlishing  boundaries  of  independent  school  dis- 
tricts, the  board  of  directors  can  act  at  a  spe- 
cial meeting. — Wallace  v.  Independent  School 
Pist  of  Milford,  Dickinson  County  (Iowa)  804. 

{  37.  In  proceedings  under  Code  Supp.  1907, 
i  2794a,  to  establish  an  independent  district, 
held,  that  notice  before  submitting  the  matter 
to  the  voters  is  not  necessary. — Wallace  v.  In- 
dependent School  Dist  of  Milford,  Dickinson 
(Jounty  (Iowa)  804. 

{  38.  Code  Supp.  1907,  S  2794a,  relating  to 
the  establishment  of  independent  districts,  held 
applicable  where  part  of  the  territory  involved 
belonged  to  an  mdependent  school  district. — 
Wallace  r.  Independent  School  Dist.  of  Mil- 
ford, Dickinson  County  (Iowa)  804. 

g  44.  Laws  1907,  c.  588,  (  490a,  authorizing 
any  town,  village,  or  city  school  district  or  sub- 
district  maintaining  a  free  high  school  to  dis- 
solve the  high  school  district  by  vote,  held  to  ap- 
ply to  a  district  established  under  St.  1896,  f 
490,  and  not  to  joint  districts  formed  under  sec- 
tion 491,  as  amended. — State  v.  Joint  Free  High 
School  Dist  of  Town  of  Waterford  (Wis.)  470.- 

(B>  DIatrlot  Debt,  Seenrlties,  and  Tax- 
ation. 

f  97.  Under  Comp.  St  1900,  c.  79,  snbd.  14, 
an  election  to  determine  the  issuance  of  school 
bonds  may  be  called  on  the  vote  of  two-thirds 
of  the  members  of  the  board  of  education. — 
Kockrow  V.  Whisenand  (Neb.)  287. 

i  97.  An  election  on  the  insue  of  bonds  of  a 
school  district  without  petition  required  by 
Comp.  St  1909,  c.  79,  subd.  15,  S  3,  is  invalid. 
—Allen  ▼.  School  Dist  Nob.  19  and  41  (Neb.) 
1050. 

{  97.  Election  to  vote  on  the  ijroposition  to 
issue  l>onds  for  school  district  not  in  accordance 
with  petition  for  such  an  election,  required  by 
Comp.  St  1909,  c.  79,  subd.  15,  {  3,  is  invalid. 
—Allen  V.  School  Dist  Nos.  19  and  41  (Neb.) 
1050. 

SCIENTER. 

Knowledge   of   falsity  of  representations,   see 
Fraud,  S  13. 

SEALS. 

As   importing   consideration   for  contract,   see 
OontracU,  (  48. 

SEARCHES  AND  SEIZURES. 

To  enforce  liquor  laws,  see  Intoxicating  Liquors, 
{  248. 


Lews  relating  to  as  denying  due  process  of  law, 
see  Constitutional  Law,  g  319. 

SECONDARY  EVIDENCE. 

See  Oiminal  Law,  {  402;  Evidence,  {{  15S- 
171. 

SECTIONMEN. 

As  fellow  servants  of  engineers,  see  Master  and 
Servant,  {  198. 

SECURITY. 

'See  Chattd  Mortgages ;   Mortgages. 

Bar  of  debt  by  limitation  as  affecting  security, 
see  Limitation  of  Actions,  |  167. 

Collateral  security  in  general,  see  Pledges. 

On  api>eal  or  writ  of  error,  see  Appeal  and  Er- 
ror, H  387-395,  1226-1241. 

SEDUCTION.' 

Enticing  or  alienating  affections  of  husband  or 
wife,  see  Husband  and  Wife,  {  334. 

SELF-DEFENSE. 

See  Assault  and  Battery,  f  13. 

SELF-SERVING  DECLARATIONS. 

As  evidence,  see  Evidence,  {  271. 

SENTENCE. 

For  burglary,  see  Burglary,  {  4S. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  {  289. 

SEPARATION. 

Of  husband  and  wife,  see  Divorce;  Husband 
and  Wife,  {  289. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

Of  amended  abstract,  see  Appeal  and  Ettot,  | 

590. 
Of  motion  for  new  trial,  see  New  Trial,  1 138L 
Of  process,  see  Process,  i  66. 

SERVICES. 

See  Master  and  Servant;   Work  and  T^bor. 
Liens  on    real  property   for  services   rendered, 

see  Mechanics   Liens. 
Of  child,  see  Parent  and  Child,  |  7. 

SERVITUDE 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

In  action  for  benefits  from  condemnation  of 
property,  against  claim  for  compensation,  aes 
Eminent  Domain,  f  145. 

In  action  for  price  or  value  of  goods  sold,  see 
Sales,  I  348. 

n.  StlBJECT-MATTEB. 

{  29.  In  action  to  enjoin  interference  with 
right  to  occupy  logging  road,  right  to  allege  cer- 
tain damages  as  a  counterclaim  stated,  in  view 
of  Rev.  Laws  1905,  S  4131.— Wild  Rice  Lnia- 
i)er  Co.  V.  Benson  (Minn.)  1. 
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i  29.  In  action  to  determine  water  riehts. 
facts  alleged  in  the  answer  held  to  have  arisen 
out  of  plaJntiff't  claim,  so  as  to  be  properly 
pleaded  as  a  counterclaim. — Redwater  Land  & 
Canal  Co.  t.  Jones  (S.  D.)  85. 

SETTING  ASIDE. 

AsMMment  for  pnblic  improvement,  Me  Munici- 
pal Corporations,  {  613. 

Judgment,  see  Jadgment,  U  67,  lSl-163,  386. 

Judgment  in  action  for  diTorce,  see  Divorce,  { 
165. 

Tf  deed,  sale,  or  certificate,  see  Taxation,  { 
689. 

Veroict,  see  New  TriaL 

SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settle- 
ment ;   Payment. 

Between  partners,  see  Partnership,  §{  310,  315- 
333. 

Marriage  settiements,  see  Husband  and  Wife,  H 


Of  accounts  of  executors  or  administrators,  see 
EixecQtors  and  Administrators,  |  610. 

SEWERS. 

See  Drains. 

In  cities,  injuries  from  defects  or  obstructions, 
see   Municipal    Corporations,   {{   827-843. 

In  cities,  liability  for  nuisance,  see  Municipal 
Corporations,  §  748. 

Sewer  districts  in  cities,  see  Municipal  Corpora- 
tions, S  450. 

SEX. 

As  qualification  of  voters,  see  XSections,  {  65. 
Registration  of  women  as  voters,  see  Elections, 
I  97. 

SEXUAL  INTERCOURSE. 

See  Bape. 

SHARES. 

Of  Goipotate  stock,  see  Corporations,  {  72. 

SHERIFFS  AND  CONSTABLES. 

m.  POWEBS,  STTTIES,  AXO  UABIU. 
XIES. 

f  114.  Notwithstanding  Rev.  Laws  1906,  f 
4302,  held  that,  where  a  sheriff,  levying  on 
the  interest  of  a  chattel  mortgagor,  assumes  to 
sell  the  entire  property,  the  mortgagee  may  treat 
his  acts  as  a  conversion. — Johnson  v.  Oerber 
(Minn.)  995. 

I  137.  In  an  action  against  a  sheriff  for 
wrongful  conversion  of  mortgaged  chattels,  cer- 
tain evidence  held  admissibIe.--Johnson  t.  Ger- 
ber  (Minn.)  095. 

SIDEWALKS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  H  762-821. 

SIGNALS. 

From  trains,  see  Railroads,  U  S1S-S61,  415. 
Precautions  against  injury  to  railroad  employ^, 
see  Master  and  Servant,  |  131. 

SIMULATION. 

Conveyance*  and  transactions  in  fraud  of  cred- 
itors,  see   Fraudulent  Conveyances. 


SITUS. 

Of    property    as  determining    jurisdiction    of 
courts,  see  Courts,  |  18. 

SLANDER. 

See  libel  and  Slander. 

SMOKE. 

Nuisance,  see  Nuisance,  S  62, 

SNOW. 

On  Btreeta  and  sidewalks,  liability  for  injuries, 
see  Municipal  Corporations,  {  773. 


See  Clubs. 


See  CHubs. 


SOCIAL  CLUBS. 
SOCIETIES. 
SOFT  COAL 


Municipal  regulations  as  to  use,  see  Municipal 
Corporations,  {  606. 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  APPEARANCE 

See  Appearance,  {  9. 

SPECIAL  FINDINGS. 

See  Trial,  Jf  331-362. 

.  SPECIAL  INTERROGATORIES. 

See  Trial,  H  351-362. 

SPECIAL  LAWS. 

See  Statutes,  {  93. 

Implied  repeal  by  general  act,  see  Statutes,  | 
162. 

SPECIAL  PROCEEDINGS. 

See  Certiorari ;  Habeas  Corpus;  Mandamos; 
Prohibition;  Quo  Warranto. 

Bastardy  proceedings,  see  Bastards,  {§  33-78. 

Condemnation  proceedings,  see  Eminent  Do- 
main, H  167-222. 

Disbarment  of  attorney,  see  Attorney  and  Cli- 
enf.  H  50-53. 

Establishment  of  boundaries,  see  Boundaries,  H 
35-55. 

SPECIAL  TAXES. 

For  drains,  see  Drains,  f  66. 

SPECIAL  VERDICT. 

See  Trial,  H  S51-S62. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  errors,  aee  Appeal  and  Error, 
{  724. 

SPECIFIC  DEVISES. 

Onstmction  of  will,  see  Wills,  {  761. 

SPECIFIC  LEGACIES. 

Construction  of  will,  see  Wills,  {  753. 
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SPECIFIC  PERFORMANCE. 

I.  NATURE  AND  GROUNDS  OF  REM- 
EDY IN  OENERAI.. 

{  8.  Where  the  vendor  is  not  shown  to  have 
a  satisfactory  title,  specific  performance  may  be 
refused  in  the  court's  discretion. — Sherman  v. 
Beam  (S.  D.)  442. 

n.  CONTRACTS  ENFORCEABLE. 

S  28.  A  contract  for  performance  of  serv- 
ice in  return  for  a  conveyance  of  land  held  not 
specifically  enforceable.— Richardson  v.  Richard- 
son (Minn.)  4,  5. 

I  66.  Remedies  of  a  vendor  of  land  under  an 
encutory  contract,  upon  breach  of  the  contract 
by  the  purchaser,  stated.— O.  W.  Kerr  Co.  v. 
Nygren  (Minn.)  1112,  1114. 

IV.  FROOEEDINGS   AND    RELIEF. 

i  103.  It  is  not  necessary  to  an  action  by 
the  vendor  for  specific  performance  of  an  execu- 
tohr  contract  for  sale  of  land  that  the  land  be 
yJOiin  the  jurisdiction  of  the  court— O.  W. 
Kerr  Co.  t.  Nygren  (Minn.)  1112,  1114. 

i  114.  A  petition  in  an  action  by  a  vendor  of 
land  for  specific  performance  of  an  executory 
contract  for  sale  thereof  held  to  state  a  cause 
of.  action.— O.  W.  Kerr  Co.  v.  Nygren  (Minn.) 
1112,  1114. 

f  121.  Evidence  in  a  salt  for  specific  perform- 
ance held  not  to  show  a  satisfactory  title  in 
plaintiff.— Sherman  v.  Beam  (S.  D.)  442. 

SPEED. 

Of  antomofeiles,  criminal  responsibility  for  neg- 
ugeace,   see  Homicide,   {f  2,  101,  139,  250, 

ofnorses  and  vehicles  on  streets,  see  Municipal 

Corporations,  {  705. 
Of  motor  vehicles  on  streets,  statutory  regu\a- 

fions,  see  Municipal  Corporations,  {  703. 
tt  trains,  see  Railroads,  {  316. 
Ot  vehicles  on  highways,  statutory  regulations, 

s«e  Highways,  {  166. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see   In- 
tijdcatinx  Uquors. 

SPRINKLING. 

Of  streets  by  street  railroad  company,  see  Street 
Railroads,  {  76. 

STARE  DECISIS. 

See  Ooarts,  |  89. 

STATE  BANKS. 

See  Banks  and  Banking,  {  140. 

STATEMENT. 

Admissions,  see  Evidence.  SS  213-264. 

By    accused    or   other    persons    as   part   of   res 

gestae,  see  Criminal  Law,  |  368. 
By    witness    inconsisteut    with    testimony,    see 

Witnesses,  f «  370-389. 
Declarations,  see   Criminal   Law,  |{  422-427; 

Evidence,  |  271. 
Hearsay,  see  Evidence,  SS  317-323. 
Ol  grounds  for  objection  to  evidence,  see  Trial, 

i  83. 
Of  loss  nnder  insurance  policy,  see  Insurance, 


I  659. 
Ml 


Of  plaintiff's  demand,  see  Pleading,  H  49-62. 

STATES. 

Courts,  see  Courts. 

Power  to  tax,  see  Taxation,  I  6. 


n.   OOVERNMENT   AND   OFFICERS. 

S  61.    Under  Const.    1850,   art   4.   f  15.  as 

amended  in  1860,  and  Laws  1873.  No.  3.  {  3, 
the  assistant  secretary  of  the  Senate  held  en- 
titled to  the  per  diem  during  the  ordinary  sd- 
joumments  including  Sundays.— Smith  v.  The 
Auditor  General  (Mich.)  557. 

IIL  FROPERTT,  CONTRACTS,  AND 
LIABILITIES. 

Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  {{  126-133. 

V.   CLAIMS  AGAINST  STATE. 

I  181.  Long-continued  construction  of  Laws 
1881,  c.  78,  subd.  13,  H  2,  3,  5,  allowing  com- 
pensation to  secretary  of  board  of  education  of 
state  normal  schools,  knowing  he  was  a  mem- 
ber of  the  board,  authorizes  the  state  auditor 
to  approve  such  claim.— State  v.  Barton  (Neb.) 
260. 

VX.  ACTIONS. 

Liability  of  attorney  general  for  costs,  see  CJosts, 
i  96. 

Original  Jurisdiction  of  appellate  court,  see 
Courts,  I  206. 

To  restrain  sale  of  linuors  on  trains,  see  Intox- 
icating Liquors,  {  271. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

Class  legislation,  see  Constitutional  Law,  i  20!i. 

Constitutionality  in  general,  see  Constitutional 
Law. 

Laws  denying  due  process  of  law,  see  Consti- 
tutional Law,  S§  290,  319. 

Laws  denying  the  equal  protection  of  the  laws, 
see  Constitutional  Law,  iS  209,  229. 

Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  f{  126-133. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, |{  111-116. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions. 

Statutory  rights  of  action,  see  Action,  |  3. 

I.  ENACTMENT,  REQUISITES,  AND 
VALIDITT  IN  GENERAL. 

i  49.  Laws  1905,  c  54,  providing  for  an  in- 
heritance tax,  Md  not  defective  for  failure  to 
provide  any  means  for  enforcement — In  re  Me- 
Kennan's  Estate  (S.  D.)  33. 

n.   GENERAL  AND   SPECIAL  OR  LO< 
CAL  LADTS. 

S  93.  Laws  1909,  c.  108  (Rev.  Laws  Supp. 
1909,  §§  001—44  to  601—51),  providing  for  a 
county  examiner  in  certain  counties,  AcU  vio- 
lative of  Const,  art  4,  f  33.— State  v.  Wasgatt 
(Minn.)  76. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

.  S  118.  The  title  of  the  Code  of  Criminal 
Procedure  of  1895  held  to  embrace  the  subject- 
matter  of  chapter  5,  so  that  such  chapter  is 
not  violative  of  Const  I  61. — State  v.  Brandner 
(N.  D.)  941. 

nr.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

Amendment  of  municipal  ordinances  or  by-laws. 
see  Municipal  Corporations,  |  114. 
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Statutes  Oonstraed 


V.   REFEAI.,     SnaPENSION,    EXPIRA- 
TION, AND  BEVIVAI.. 

Repeal  of  statutes  relating  to  justices  of  the 
peace,  see  Justices  of  the  Peace,  {  3Z 

Bepeal  of  statutes  relating  to  rape,  see  Rape, 
i  2. 

§  161.  Effect  should  be  given  to  each  of  two 
acts  upon  the  same  subject-matter  if,  by  rea- 
sonable construction,  it  can  be  done. — Borabacb- 
er  T.  Nichols  (Mich.)  189. 

{  162.  A  special  statute  will  not  be  con- 
strued as  repealed  or  modified  by  a  subsequent 
general  act,  unless  the  intent  is  manifest. — 
State  T.  Baker  (Minn.)  999. 

VI.  CONSTBXJOTION    AND    OFERA> 
TION. 

ConstmctioD  to  avoid  unconstitutionality,  see 
Constitutional  Lav,  {  48. 

(A)  Oeaeral  Rules  of  CoBstraetloa. 

S  225.  In  determining  the  legislative  intent 
relative    to    a    particular    matter,    the    court 


should  look  to  the  entire  legislation  on  the  sub- 
ject.—Morril  V.  Bentley  (Iowa)  734. 

(B)  Partlenlar   Clasaes  of    Statntea. 

S  235.  Statutes  giving  fees  are  not  to  be  ex- 
tended by  implication. — ^Downey  v.  Coykendall 
(Neb.)  983. 

(O  Time  of  Taktnc  Bffeet. 

Computation  of  time,  see  Time,  {  9. 

(D)  Retroaotl-ve  Operatloa. 

I  267.  Statutes  relating  to  appeals  in  drain- 
age proceedings  held  not  to  have  a  retroactive 
effect  to  deprive  a  distriot  court  of  jurisdirtion 
of  an  appeal  already  taken.— Arnold  ▼.  Board 
of  Sup'rs  of  Kossuth  County   (Iowa)  816. 

Vn.  PI.EADINO   AND   EVIDENCE. 

Judicial  notice,  see  Evidence,   §§  35-37. 


STATUTES  CONSTRUED. 


ENOX.AND. 

9  Anne,  cb.  20 


UNITED  STATES. 

CONSTITUTION. 
Amend.  14,  {  1 44S 

STATUTES  AT  LARGE. 

1883.  Jan.  16,  ch.  27,  t  1, 
22  Stat  404  (U.  S. 
Comp.  St.  1901.  p.  1219)  813 

1898,  July  1,  ch.  541,  § 
17,  30  Stat.  550  (U.  S. 
Comp.  St  1901,  p.  3428)  930 

1808,  July  1,  ch.  541.  §§ 
60,  70,  30  Stat.  562.  565 
(U.  S.  Comp.  St  1001, 
pp.  3445,  3451) 83 

COMPILED  STATUTES 
1901. 

Page  1219  813 

Page  3428    030 

Pages  3445,  3451 83 


IOWA. 

CONSTITUTION. 
Art  8,  %  2 734 

CODE  1873. 
5J2241,  2243 145 

CODE  1897. 
§  441   401 

I  711    924 

g§  810.  817,  824,  839 1(« 

II  1149-ll.=>fi    401 

II  VMQ,  1312.  1319,  1323, 

1325,  1327 734 

18  1337,  1338 401 

Si  1446,  1448 818 

11467 798 
{  1638,  1039 734 
2055  1059 
2072  404 
I  2112,  2113 802 

S  2164  813 

i  2403 714 

I  2422  1088 

I  2455  368,  013 


2974 
3151 
3157 


3270  

3366  

3376  

3379  

3451  

3514  

3519,  3533 

i  3564,  3627  

4019  

4019.  Amended  by  Laws 

1909,  ch.  204 

4091  

!  4093,  4094 

4106  

4604  376, 

4608  

;  4054,  40.->5 

i  5280,  5282,  5280.. 

5463  


170 
128 
376 
134 
922 
789 
134 
26 
133 
145 
793 
143 

143 
145 
993 

1088 
8iV 
372 
117 
7.S2 

1079 


CODE    SUPPLEMENT    1907. 

§  261   794 

1  792  168 

i  792a   137 

Is  l<>87a5,     1130,     1346g, 

1566a   401 

SS  19S9a2,  1989a5,  1989a6  l.'>2 

1989al2  163 

1989al4 152 

1989a53   003 

2033b   404 

§  2116,  2153 802 

2448  368 

I  2794a  801 

SS  30fl0ai,'36TOa3,'3060a5, 

3060a8.  30e0a41 928 

i  3181    128 

1  3447b  130 

S  4y00-a2   586 

LAWS. 

1902,  ch.  81.  S  2 404 

1900,  ch.  118,  S  13 816 

1909,  ch.  141,  S§  1,  2 148 

1909,  ch.  142 173 

1909,  ch.  204 143 


MIOHIOAN. 

CONSTITUTION  1850. 
Art.  4,  S  15 557 


COMPILED  LAWS  1897. 
5  701   190 

I  :mH  180 

S  r>4-.'.-)  341 

s  cot;*  207 

§  Cli.;.! 24 

I  (i2li2   668 

s  Mir,  358 

§  8r>T  1   339 

S  lo.JlJ    315 

i  10.213 70<5 

S  KM;27  699 

S  11,177 1119 

S§  11.204,    11,205 313 

k  ll.'.HfS    697 

g  11,U22  331 

LOCAL  ACTS. 

1905,   No.  345 »  334 

PUBLIC  ACTS. 

1S-r!,  No.  3.  i  3 557 

1877,  No.    191.      Amended 
bv  1^1  ws  liM(3,  No.  244..  207 

1,ssr>,  No.   232 200 

lKit3,  No.  20C,,  SS  60.  70. .   694 
1895,  No.  235,  oh.  25,  S  22. 
Amended  by  Laws  1899, 
No.  136,  S  26 lao 

1899,  No.   l.'SC.,  S  26 ISO 

1890,  No.  18.%  I  16 «f»3 

1001,  No.  113.  $  3 211 

1003,  No.    244 ;..  207 

1905,  No.  223 690 

1905,  No.  265,  S  121 1126 

1907,  No.   4 334 

1907,  No.   236 189 

1909,  No.    107 .^51 

1900,  No.    281 334 

1!M)0,  No.   281,   SS   15,  26, 

27    334 

MINNESOTA. 

CONSTITUTION. 

Art  1,  I  10 79 

Art.  4,  I  .S3 76 

Art.  6,  I  8 79 

Art  9,  I  1 77,  445 

GENERAL  STATUTES 
1866. 

Ch.  S4,  S  1.    Amended  by 

Laws  1893,  ch.  74 18 

Ch.  34,  8  29 18 
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GENERAL  STATUTES 

1894. 

{{  2592-2793 71 

REVISED  LAWS  1905. 

835.839 445 

1550,1553,1554 79 

JfJ4  1106 

1815  oiQ 

{  3554,  35C9 '..'.     lo 


3973 
4131 
42G9 
4302 
4350 
4710 
4763 
6001 


999 

1 

860 

995 

539 

14 

79 

8 


COMPILED  STATUTES 
1903. 


^^'J^-  !•  }*  IH  204- 
206,  220,  221 : 


REVISED  LAWS   SUPP. 
1909. 

I  601— 44  to  601— 61....  76 
f  1003—1  to  1003-6....  71 
«Ql2i?-25  to  1038-33. .  445 
3369  1000 

999 


3894 


CITY  CHARTERS. 
St  Paul,  p.  37,   subaec.  22    66 

SPECIAL  LAWS. 

1876,  ch.  211 SAA 

1889,  chs.  369,  403....:;;  m 

LAWS. 

1893,  di.  74 18 

1901,  ch.  237 1100 

1903.  ch.  312...;;        77 
1907,  ch.  328 "'  445 

1909,  ch.  108....;:;        ?« 

im,  ch.  348  (Rev.  Lawi 

ic^P?:-!.  ^5?]'  *  3894)....  999 

1909,  ch.  454 71 

19m,  ch.   503   (Rev.    Lawi 
Snpp.  1909,  I  3369)....  1000 


MONTANA. 

REVISED  CODES. 
i  6486  70 

MEBRASKA. 

CONSTITUTION. 


1053 


COMPILED  STATUTES 
1909. 

Ch.  7.  I  8 1047 

Ch.  12a.   i  250 ;;;  748 

Ch.  16,  1104 265 

Ch.  23,  I  141 ;  5?i 

Ch.  26,  I  146 978 

Oh.  28.  I  34 .  983 

^•|T.ji ;;;^ 

Ch.  ^.  »  121, 124..;;;;  932 

Ch.  78.  I  147 972 

Ch.  79,  snbd.  14 287 

Ch.  79,  subd.  15,  {  3 1050 

COBBEY'S  ANNOTATED 

STATUTES  1909. 

H  11,113,  11,114 1008 

LAWS. 


CODE  OP  CIVIL  PRO- 
CEDURE. 

«L34.  56 837 

I  287   443 

i  i*^ 91 

i  <50.!    774 

441,  457,  458 776 


subaec  2. 


1^1,  ch.  78,  snbch.  13,  {{ 

1903,  ch.  15 ;;:;;::  7™ 
1909,  ch.  83 ::;;;:  295 


s  4m 

«  486, 

s  648  :::::;::;:;;;;;; 
§  754 

PENAL  CODE. 
f  325.     Amended  by  Laws 

^  ino7,  ch.ii, 1 1.. '....:. 

§§  633, 634, 638.....;;;; 


30 

30 

30 

591 

768 


91 

91 

761 


POLITICAL  CODE. 
iS   1988-2000 768 

LAWS. 

1905,  ch.    54 

liX)7,  ch.  11,  J  1 


1907,  cb.  63. 


33 
91 
44 


Art  6,  f  2. 
Art  7.  i  1. 


296 
978 


CODE    OP    CIVIL   PRO- 
CEDURE. 
J  iff    753,  848 

•      noO  .............        I  ,,0 

I  003  7^ 

» 367 ;;ioo8 

CRIMINAL  CODE 
l«  106 

COMPILED  STATUTES 

18«9. 

Ch.  2,  art.  2,  I  10 986 

COMPILED  STATUTES 
C*.  13a 280 

COMPILED  STATUTES 

1901. 

Ch.  77.  art.  1, 1  124 258 


HOBTH  DAKOTA. 

CONSTITUTION. 
61    841 

1121, 128 ;;;;;  ^ 

RBIVISED  CODES  1895. 
i%  7839-7856 941 

REVISED  CODES  1905. 
Si  732-746 224 

fU^'  ^^* ^ 

5  4058  1015 

I  4682,  subsec.  4 a^5 

8  .1031  932 

5801 ;.;; 907 

.*JS^'  ^^2, 6707..;;;;  ^d, 
» 0804 52a 

-*7?lll^'™22 ;;;;;ii 

7045  225 

7063,  Bubsec  4 1009 

I  8022.  sub8ec8.'i,"8,'9;;;  8.35 
|§  8038,8039....   ..."  ;     835 

f  8292   M2 

I  &i07   937 

19653 ;;;;:;;;;  wl 

LAWS. 
1907,  4sh.  68 882 


PENNSTZiVANIA. 

LAWS. 
1806  (4  .Smith's  Laws,  p. 
278,  {  28) '..':  694 


S01TTH  DAKOTA. 

CONSTITUTION. 

Art  6,  J  17 83 

Art.  11,  8§2,  8 44 

CIVIL  CODE 

923   771 

1193,  1218 841 

I  1249,  1256,  1261,  1487, 

1<06     AA 


ll 


WISCONSIN. 

CONSTITUTION. 

Art.  8   §  1.    709 

Art.  11,    §   1 530 

STATUTES  1898. 

P  490,   491 470 

S  925-197    870 

S^  !>i;r>-208  to  925-239C..  709 
§§  025-211,  925-212.  925 

—214    482 

S  926    ^ 

|'»?r35 242,242 

s  1-119  i(u 

1 1380 ;;  ^ 

§  1482.   Amended  by  Lews 
„  1W.H.  ch.  14  ......    ..:5U 

i  15.33m    added    by    Laws 

,   1907.  ch.  648 894 

S  1636J  508,  853 

§  Ifi-TOJi    added    by    ll^ 
^  1905,  ch.  303........ T.  853 

I  Ji^SOb   530 

8   -oU  I     4«ift 

i§  2784,  2785 ;;;;;  sw 

s  2><2\> ;;  ;  SoV 

S  2S.-.8   467 

s  2878 ;;;;;;  In 

S  .3(Xi9,  subsec.  2 flS2 

S  .30(!!>,  subsec.  3 510 

§  30T2m    added    by    Laws 
1909,  cb.  192........::  485 

|8:i(r74,  3083,  3084 464 

»  31S0  -itn 

5  31S6  ::::  4« 

6§;«14,  3315 ;  me 

5  34.-2  SS 

« .3719 ;;:;;  '^ 

§  4081.   Amended  by  Laws 
1907,  ch.  393........::  888 

«  4009 ;;;;;:  °^ 

S  407r)  *  *  KflK 

^  4222 ::::;;;;:'•  2^ 

I  foT^i'  subsec  5 234,  45S 

s  4;5!^i!; :;::;;;;;;;;;;;;;  ^ 

S  4.",S0.   Amended  by  Laws 
1907,  chs.  296,  653 625 

SAXBOUN'S  .STATUTE 

SUPPLEMENT  1908. 

|§  1435e.  1436 525 

I  ifi,36-8i  ;  ^ 

8  2316c   ;:Sl 
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LAWS. 
1891,  ch.  124,  11  110,  126  246 
18US,  cb.  33.  Amended  hj 

Laws  1901,  ch.  88 100 

1889,  ch.  218 68 

1899,  ch.  218,  IS 58 

1901,  <*.  88... 100 

1901,  ch.  100 877 

1903,  dj.  14 511 


1905,  cb.  426,  If  5.  8 526 

1906,  cb.  303,  i  1636JJ...  858 

1907,  ch.  214 451 

1907,  ch.  296 526 

1907,  ch.  346,  {  2858in. . .  966 

1907,  cb.  499 630 

1907,  ch.  499,  |{  1797m3, 

1  7  9  7  m  7  6,      1797m77, 
1797m87  680 


1007,  ch.  688,  I  490a 470 

1907,  ch.  693 888 

1907,  di.  696,  {  1809 890 

1907,  ch.  648,  |  1533m...  884 

1907,  ch.  663 526 

1909,  ch.     192,    I    S072m 

467,     485 

1909,  ch.  539,  {  959-30g..  242 


STAY. 

Of  proceedings  for  -violation  of  liquor  injanc- 
tion,  aee  Intoxicating  Liquora,  |  279. 

STEALING. 

See  BniKlaiy;   Larceny. 

STOCK. 

In  trade,  transfers  fraudulent  as  to  creditors 
or  subsequent  porchaaers,  see  Fraudulent  Con- 
Teyances,  {  47. 

Uve  stock,  see  Animals. 

Live  stock,  fence  laws  in  general,  see  Fences. 

Live  stock,  injuries  to  by  operation  of  railroad, 
see  Railroads,  fg  415-146. 

Live  stock,  mortgage  of,  see  Chattel  Mortgages, 


{  49. 
Of 


corporation  or  association,  see  Corporations, 
f  72. 

STOCKHOLDERS. 

Of  corporations  in  general,  see  Corporations,  | 
171. 

Of  joint-stock  companies,  see  Joint-Stock  Com- 
panies. 

STOCK  IN  TRADE. 

Transfers  fraudulent  as  to  creditors  or  subse- 
quent purchasers,  see  Fraudulent  Conveyanc- 
es, I  47. 

STREAMS. 

Riparian  rights,  see  Waters  and  Water  Courses, 
H  44-49. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers,  i  821. 
Taxation  of  interurban  railroad,  see  Taxation, 
ii  160,  153,  200. 

I.  EBTABUSHMSirT.  OON8TRUO- 
TZOK.  AND  MAIHTEITANOE. 

Conditions  as  to  rate  of  fare  on  granting  con- 
sent to  use  of  highway,  see  Carriers,  |  12. 

Mandamus  to  enforce  conditions  as  to  rates  of 
a  fare,  see  Mandamus,  §  138. 

n.  BEOUXATION  AMD  OPE&ATZOH. 

Injuries  to  passengers,  see  Carriers,  |  321. 
Mandamus  to  enforce  conditions  in  grant,  see 
Mandamus,  |  138. 

{  70.  Condition  imposed  by  township  on  an 
electric  railway  company,  upon  granting  consent 
under  Comp.  Laws  1897,  I  644ft,  in  respect  to 
stoppage  of  cars  for  intending  passengers,  con- 
strued.—Ross  Tp.  V.  Michigan  United  Rys.  Co. 
(Mich.)  358. 

i  76.  A  city,  under  its  charter,  held  empow- 
ered to  take  reasonable  measures  necessary  to 
regulate  the  raising  of  dust  by  the  operation  of 
street  cars.— City  of  St.  Paul  v.  St.  Paul  City 
Ry.  Co.  (Minn.)  1108. 


I  76.  Under  its  charter,  a  city  held  empow- 
ered to  require  operators  of  street  cars  to  take 
reasonable  measures  to  protect  passengers  from 
dust  raised  by  the  car8.--City  of  St  Paul  v.  St. 
Paul  City  Ry.  Co.  (Minn.)  1108. 

I  76.  Certain  objections  held  no  defense  to 
enforcement  by  a  city  of  reasonable  regulations 
requiring  a  street  railway  company  to  use  wa- 
ter to  prevent  raising  of  dust  by  cars. — City  of 
St  Paul  T.  St  Paul  City  Ry.  Cki.  (Minn.)  11.08. 

I  76.  A  city  ordinance  requiring  the  opera- 
tors of  a  street  railway  system  to  water  their 
tracks  held  not  unreasonable,  because  requiring 
sprinkling  during  the  winter  when  the  tempera- 
ture is  above  the  freezing  point. — City  of  St. 
Paul  V.  St  Paul  City  Ry.  Co.  (Minn.)  1108. 

{  98.  One  struck  by  a  street  car  held  negli- 
gent—Manos  T.  Detroit  United  Ry.  (Mich.) 
664. 

f  99.  Elvidence  held  to  show  one,  whose  team 
was  struck  by  an  electric  car  coming  from  tiie 
rear,  was  guilty  of  contributory  negligence. — 
Cardinal  v.  Houghton  County  St.  Ry.  Co. 
(Mich.)  627. 

I  112.  Derailment  of  a  street  car  held  insuffi- 
cient to  establish  a  prima  facie  case  of  negli- 
gence.—Felske  V.  Detroit  United  Ry.  (Mich.) 
676. 

I  113.  Evidence  that  defendant  street  rail- 
road company  stationed  a  switchman  at  a  cross- 
over after  derailment  of  a  car  there  held  inad- 
missible.—Felskb  V.  Detroit  United  Ry.  (Mich.) 
676. 

I  117.  In  an  action  against  a  street  railway, 
whether  plaintifF  was  negligent  held  for  the  jury. 
— Woodham  v.  Fargo  &  M.  St.  Ry.  Co.  (Minn.) 
23. 

STREETS. 

See  Highways. 

As  boundaries,  see  Boundaries,  |  20. 

Crossing  by  railroads,  accidents  at  crossings, 
see  Railroads,  {{  313-351. 

Improvement  of,  see  Municipal  Corporations,  §| 
283-514. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  ff  762-821. 

Injuries  to  persons  on  street  by  collision  with 
street  can,  see  Street  Railroads,  {J  70-117.' 

Rights  in  and  use  of  by  telegraph  or  telephone 
companies,  see  Telegraphs  and  Telephones,  { 

Sprinkling    by   street    railroad    company,    see 

Street  Railroads,  |  76. 
Use  and  regulation  in  general,  see  Municipal 

Corporations,  U  654-706. 

STRIKES. 

Restrainine  unlawful  combinations,  we  Injunc- 
tion, I  lOL 

STRIKING  OUT. 

Evidence,  see  Trial,  ({  89-96. 
Pleading  or  defense  or  part  thereof,  see  Plead- 
ing, if  352-365. 
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SUBCONTRACTORS. 

Right  ta  mechanic's  Ileir,  see  Mechanics'  Liens, 
f  112. 

SUBLETTING. 

See  Landlord  and  Tenant,  {  104. 

SUBROGATION. 

t  25.  Complainants  held  entitled  to  subl-oga- 
tlon  under  mortfcages  as  to  the  amount  of  their 
funds  used  in  discharging  the  mortgages. — Cur- 
ran  V.  Bartlett  (Mich.)  633. 

I  31.  Corporation  which  was  assignee  of 
pledgor's  interest  in  pledged  bonds  as  security 
for  a  debt,  and  which  had  purchased  them  at 
the  sale  by  the  first  pledgee  on  default,  held 
entitled  to  enforce  both  liens.— Union  Trust  Go. 
V.  Electric  Park  Amusement  Co.  (Mich.)  306. 

SUBSCRIPTIONS. 

To  corporate  stock  in  general,  see  Corporations, 
i  72. 

S  15.  A  subscription  for  erection  of  a  church 
held  to  become  binding  when  a  certain  amount 
of  money  was  subscribed  or  prorlded  for. — 
Tompkins  t.  Dinnie  (N.  D.)  935. 

f  21.  In  an  action  on  a  subscription  for 
erection  of  a  church  exclusion  of  certain  evi- 
dence held  not  erroneous. — Tumpkins  v.  Dinnie 
(N.  0.)  »35. 

SUBSTANTIAL  PERFORMANCE 

Affecting  right  to  mechanic's  lien,  see  Mechan- 
ics' Liens,  H  93,  112. 

SUBSTITUTION. 

Of  claimants  to  property  or  rights,  see  Inter- 

f  leader, 
parties    in   condemnation   proceedings,   see 
Eminent  Domain,  {  178. 

SUCCESSION. 

See  Descent  and  Distribution. 
Taxes,  see  Taxation,  H  859-879. 

SUCCESSIVE  APPEALS. 

See  Appeal  and  Error,  I  14. 

SUFFRAGL 

In  general,  see  Elections. 

SUIT. 

See  Action;   Equity. 

SUMMONS. 

See  Process. 

SUPERINTENDENTS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  persons  engaged  in  su- 
perintendence, see  Master  and  Servant,  i  ISO. 

SUPERVISORS. 

Of  connties  in  general,  see  Oonnties,  |  63. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 


SUPPLEMENTAL  PLEADING. 

In  suit  to  foreclose  mortgage,  see  Mortgages, 
S  458. 

SUPPORT. 

Of  children  on  divorce  of  parents,  see  Divorce, 
I  303.  r  ,  - 

SUPREME  COURTS. 

Of  stotes,  see  Conrts,  {  206. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  ii  llS-126. 

SURGEONS. 

See   Physicians  and   Surgeons. 

SURVIVORSHIP. 

Construction  of  will,  see  Wills,  |  547. 

SUSPENSION. 

Of  attorneys,  see  Attorney  and  CHient,  St  39- 
53. 

Of  running  of  statute  of  limitations,  see  Lim- 
itation of  Actions,  S  87. 

SWAMP  LANDS. 

Drainage  by  pnblic  anthorities,  see  Drains. 

*     TAXATION. 

Failure  to  pay  taxes  as  abandonment  of  land, 

see  Abandonment,  (  4. 
Imposition  of  mortgage  registration  tax  as  class 

legislation,  see  Constitutional  Law,  f  208. 
Publication  of  proceedings  of  county  board  of 

supervisors,  see  Counties,  {  53. 

Local  or  tpecial  taxet. 

For  construction  and  maintenance  of  bridge, 

see  Bridges,  {  12. 
For  construction   and  maintenance  of  drains, 

see  Drains,  i  66. 
For  construction  and  maintenance  of  highways, 

see  Highways,  f  130. 
For    municipal    improvements,    see    Municipal 

Corporations,  K  407-514. 

Occupation  or  privilege  tase*. 
See  licenses,  S{  6^-42. 

Sale  of  intoxicating  liquors,  see  Intoxicating 
Liquors,  §g  461,^-106. 

I.  NA'l'UKE  AMD  EXTEHT  OF  FOWZB 
IN  OENERAI,. 

License  taxes,  see  Licenses,  {  5^. 

I  6.  Bonds  of  municipalities  in  territorifi 
of  the  United  States  held  not  exempt  from  tax- 
ation in  the  hands  of  savings  banks  in  Minnr- 
sota.— State  ▼.  Farmers'  4  Mechanics'  Savings 
Bank  of  Minneapolis  (Minn.)  445. 

H.   CONSTITirnONAX    R£QUXBB> 
MENTS   AND   RESTRICTIONS. 

Denial  of  equal  protection  of  laws,  aee  Consti- 
tutional Law,  i  229. 

Imposition  of  mortgage  registration  tax  as  de- 
nial of  equal  protection  of  laws,  aee  Consti- 
tutional Lew,  I  229. 

%  40.  Laws  1007,  e.  328  (Rev.  Laws  Supp. 
1909,  H  1038-25  to  1038-33).  relating  to  Ux- 
atlon  of  savings  banks,  held  not  violative  of 
Const,  art.  9,  |  1. — State  v.  Kanners'  &  M^ 
chanics'  Savings  Bank  of  Minneapolis  (Minn.) 
445. 
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m.  LIABIUTT  OF  PERSONS  Ain> 
PBOPERTT. 

(B)  Corporatloma  and  Corporate  StoeK 
and  Property. 

I  129.  Rev.  Laws  1905,  H  835,  839,  held  to 
impose  a  property  tax  upon  the  surplus  of  sav- 
ings banks,  and  not  a  tax  upon  the  franchise 
to  exist  as  a  corporation. — State  v.  Farmers'  & 
Mechanics'  Savings  Bank  of  Minneapolis 
(Minn.)  445. 

§  150.  Whether  a  railway  in  the  streets  ot 
a  municipality  is  an  interurban  railway,  with- 
in Laws  Itm,  c.  454  (Rev.  Laws  Supp.  1909, 
S{  1003—1  to  1003—6),  held  not  to  depend  alone 
on  its  power  to  exercise  the  right  of  eminent 
domain.— State  v.  Minneapolis  &  St.  P.  S.  By. 
Co.  (Minn.)  71. 

i  160.  A  railroad  company  organized  under 
Gen.  St.  1804,  {{  2502-2793,  with  power  of 
eminent  domain,  and  operating  a  street  rail- 
way in  a  city,  held  liable  to  local  taxation. — 
State  v.  Minneapolis  &  St.  P.  S.  Ry.  Co. 
(Minn.)    71. 

f  153.  A  certain  line  of  railway  held  an 
interurt>an  railway,  subject  to  the  gross  earn- 
ings tax  provided  in  Laws  1909,  c.  454  (Rev. 
Laws  Supp.  1909,  §|  1003—1  to  1003-8).— 
State  V.  Minneapolis  &  St.  P.  S.  By.  Co. 
(Minn.)  71. 

t  169.  Shares  of  corporate  stock  in  a  foreign 
corporation  held  in  Iowa  are  assessable,  unless 
exempted  under  Code,  |  1319.— Morril  v.  Bent- 
ley  (Iowa)  734. 

(D)  Kxemptlons. 
I  194.  Exemptions  by  Code,  §  1319,  of  shares 
of  stock  in  a  domestic  manufacturing  corpora- 
tion, held  not  to  result  in  discrimination  be- 
tween domestic  and  foreign  corporations. — Mor- 
ril V.  Bentley  (Iowa)  734. 

i  200.  In  view  of  Const,  art.  8,  S  2,  and 
Code.  {{  1312,  1323,  1325,  1327,  held,  that 
section  1319  did  not  exempt  from  taxation 
sliares  of  stock  in  foreign  corporations  held  in 
Iowa  and  that  sections  1638  and  1G39  were 
not  relevant- Morril  v.  Bentley  (Iowa)  734. 

{  200.  A  certain  line  of  railway  held  an  in- 
terurban railway,  and,  bein^  subject  to  the 
gross  earnings  tax  provided  in  Laws  1909,  a. 
4.54  (Rev.  Laws  Supp.  1909,  §S  1003—1  to 
1003—6),  the  tax  on  all  of  its  other  property 
was  paid  by  the  gross  earnings  taz.-;-State 
V.  Minneapolis  &  St.  P.  S.  Ry.  Co.  (Minn.)  71. 

i  204.  Exemption  from  taxation  held  requir- 
ed to  be  expressed  in  unmistakable  terms. — 
Morril  V.  Bentley  (Iowa)  734. 

V.   LEVY  AKD  ASSESSBCENT. 

Judicial  notice  of  assessment,  see  Evidence,  ( 
48. 


(B) 


and  Proeeedtnse  for  As- 
■eaament. 


i  319.  The  law  presumes  that  a  county 
treasurer  in  assessing  for  taxation  omitted 
property  acts  upon  sufficient  evidence,  and  his 
valuation  must  be  sustained  as  against  incom- 

g>tent    evidence    to    the    contrary.— Morril    v. 
entiey  (Iowa)  734. 

<D)  Mode     of     Aaaeaament     of     Corporate 
Stock,  Propertr>  or  Recelpta. 

i  402.  Shares  of  stock  in  a  corporation  held 
not  "credits"  within  Code,  i  13()0,  providing 
for  deduction  of  debts  from  credits  listed  for 
taxation. — Morril  v.  Bentley  (Iowa)  734. 

{  402.  "Debt"  defined.— Morril  v.  Bentley 
aowa)  734. 

(0>  ReT-lew,   Correction,    or  Setting  Aalde 
ot  Aaacaament. 

(  485.  On  appeal  to  the  district  court  from 
the  assessment  of  omitted  property  by  the  coun- 


ty treasurer,  a  certified  transcript  of  the  as- 
sessment filed  with  the  clerk  held  not  essential 
to  jurisdiction.- Morril  v.  Bentley  (Iowa)  734. 

(  495.  Essentials  of  an  appeal  from  an  as- 
sessment stated. — Morril  v.  Bentley  (Iowa)  784. 

Vn.  PATIOENT  AND  BEF1TNBINO  OR 
RECOVERY  OF  TAX  PAIS. 

Failure  to  pay  taxes  as  abandonment  of  land, 
see  Abandonment,  |  4. 

IX.  SAIE  OF  Z.ANB  FOR  NONPAY- 

MENT OF  TAX. 

Right  of  heirs  of  Insane  persons  to  set  aside  tax 
sale,  see  Insane  Persons,  i  71. 

{  634.  In  an  action  by  a  county  to  foreclose 
a  tax  lien  objection  held  to  go  to  the  existence 
of  a  cause  of  action  and  not  to  the  jurisdiction 
of  the  conrt— Jones  v.  Fisher  (Neb.)  2U9. 

{  634.  That  a  county  was  not  entitled  to 
foreclose  a  tax  lien  held  not  to  render  the  judg- 
ment in  its  favor  void  and  subject  to  collateral 
attack  but  merely  erroneous.— Jones  v.  Fisher 
(Neb.)  269. 

I  658.  A  certain  county  treasurer's  notice  ot 
tax  sale  held  invalid  under  Comp.  St.  1903,  c. 
77,  art.  1,  i  194.-Tate  v.  Biggs  (Neb.)  1053. 

S  684.  A  county  treasurer's  return  of  the 
public  sales  of  realty  for  taxes  must  be  certi- 
fied and  signed  by  him  under  Comp.  St  1908, 
c.  77,  art  1,  U  204-206.— Tate  v.  Biggs  (Neb.) 
1053. 

i  685.  A  sale  in  an  action  by  a  county  to 
foreclose  a  tax  lien  is  a  judicial  sale  and  not 
final  until  confirmation. — Bundy  v.  Wills  (Neb.) 
273. 

{  689.  General  Tax  Law,  §  70,  prescribing 
limitations  upon  which  a  proceeding  to  set 
aside  a  tax  sale,  held  not  to  apply  to  the  rem- 
edy prescribed  by  section  69  for  setting  aside 
of  tax  sales  of  incompetent's  land. — Young  v. 
Blanchaid  (Mich.)  694. 

X.  REDEMPTION  FROM  TAX  SAI.E. 

{  699.  On  foreclosure  of  tax  lien,  owner  has 
two  years  from  confirmation  of  sale  to  redeem. 
—Bundy  v.  Wills  (Neb.)  273. 

I  707.  Proof  of  publication  of  notice  of  time 
to  redeem  from  tax  sale  under  Cobbey's  Ann. 
St  1909.  si  11,113.  11.114,  under  an  affidavit 
bv  one  without'  authority  to  exccut"  it,  under 
Code  Civ.  Proc.  S  367,  is  void.— lAnning  v. 
Haases  (Neb.)  1008. 

i  710.  An  objection  that  cfaedc  is  not  a  legal 
tender  held  waived  if  not  made  at  the  time. — 
Bundy  v.  Wills  (Neb.)  273. 

J  710.  A  formal  tender  of  money  is  not  re- 
quired, where  if  it  had 'been  so  made  it  would 
have  been  fruitless.— Bundy  v.  Wills  (Neb.)  273. 

i  710.  Where  a  tender  is  refused  without 
objection  to  the  sufficiency  of  the  amount,  ob- 
jection on  that  ground  is  waived. — Bundy  v. 
Wills  (Neb.)  273. 

I  722.  Where  purchaser  at  tax  foreclosure 
refuses  to  allow  owner  to  redeem  on  legal 
terms,  the  right  of  action  arises.- Bundy  v. 
Wills  (Neb.)  273. 

XI.  TAX  TITI.es. 

(A)  Title  and  Rtshta  of  Pnrcbnaer  at  Tax 
Sale. 

f  730.  The  purchaser  of  land  at  a  tax  sale 
is  not  a  l)ona  fide  purchaser. — Williams  v.  J. 
L.  Gates  Land  Co.   (Wis.)  880. 

S  743.  A  grantee  of  the  holder  of  a  tax  deed 
held  estopped  from  aMserting  any  title  agaiust 
the  original  owner  of  the  laud. — Williams  v.  J. 
L.  Gates  Land  Co.  (Wis.)  880. 
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(B)  Tax  Deeds. 

i  748.  Tax  deed  issued  April  1904,  without 
affidavit  required  by  Comp.  St  1901,  c.  77,  art. 
1,  I  124,  bavins  been  filed  with  county  treas- 
urer, is  void.— Pedt  v.  Garfield  County  (Neb.) 
25& 

i  788.  Comp.  St  1903,  e.  77,  art  1.  M  220, 
221,  relating  to  tax  deeds,  construed.— Tite  T, 
Biggs  (Neb.)  1063. 

(C)  Aettona  to  Conflrm  or  Try  Title.    • 

I  796.  Title  acquired  by  adverse  possession 
hM  sufficient  under  Code  1897,  S  144o,  to  en- 
title a  person  to  question  the  title  acquired  by 
another  through  a  treasurer's  deed  for  nonpay- 
ment of  taxes. — King  v.  Bolt  (Iowa)  818. 

I  804.  Under  Code,  1897,  {  1445,  the  right 
of  a  litigant  to  take  advantage  of  section  1448, 
imposing  a  five-year  limitation  with  reference 
to  tax  deeds,  stated.— King  v.  Bolt  (Iowa)  818. 

{  814.  Where  a  wife  was  in  exclusive  and  in- 
dependent possession  of  a  homestead,  which  had 
been  sold  to  plaintiff  for  taxes  when  the  five- 
year  statute  of  limitations  imposed  by  Code 
1897,  {  1448,  expired,  all  plainUrs  rights  un- 
der the  deed  and  under  an  agreement  with  the 
husband  to  pay  the  taxes  were  extinguished. — 
King  V.  Bolt  (Iowa)  818. 

{  814.  A  tax  purchaser,  who  neglects  to  sue 
to  recover  the  property  within '  the  time  fixed 
by  law,  cannot  In  general  recover  taxes  paid. — 
King  T.  Bolt  (Iowa)  818. 

i  814.  Where  a  purchaser  of  land  for  taxes 
sued  to  quiet  title,  and,  in  the  event  that  couid 
not  be  done,  to  recover  the  taxes  paid,  limi- 
tations was  a  good  defense,  not  only  to  his  suit 
to  quiet  title,  but  also  to  iiis  claim  for  taxes.- 
King  T.  Bolt  (Iowa)  818. 

XnX.  IXOAOX.  XHHIiBITAKOE,  AMD 
TBAXBFER  TAXES. 

Provisions  for  enforc«ment  of  statute,  see  Stat- 
utes, g  49. 

i  859.  The  Legislature  may  malce  any  classi- 
fication it  sees  fit  of  inherited  estates  for  taxa- 
tion, provided  that  there  is  the  required  eqtfallty 
and  uniformity  within  the  several  classes,  and 
that  the  classification  is  not  wholly  arbitrary. — 
In  re  McKennan's  Eatate  (S.  D.)  33. 

I  869.  The  method  of  progression  from  trans- 
missionB  of  less  to  those  of  greater  value  pro- 
vided by  the  inheritance  tax  law  (Seas.  Laws 
1905,  c  64),  Md  not  in  violation  of  Const,  art 
6,  i  17,  requiring  all  taxation  to  be  equal  and 
uniform.— In  re  McKennan's  Estate  (S.  D.)  33. 

I  8Sd.  As  to  inheritance  and  excise  tax  laws, 
the  constitutional  requirement  of  equality  and 
uniformity  is  satisfied,  if  there  is  equality  and 
uniformity  between  the  individuals  constituting 
each  class  established  by  the  law. — In  re  Mc- 
Kennan's Estate  (S.  D.)  33. 

I  879.  Under  Code,  {  1467,  heU,  that  a  deed 
was  intended  to  take  effect  before  the  death  of 
the  grantor,  so  that  the  transfer  was  not  euh- 
ject  to  a  collateral  inheritance  tax.— In  re  Bell's 
E8ta<.e  (Iowa)  798. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  |  1170. 

TECHNICAL  TERMS. 

Ill  will,  see  WUls,  {  467. 

TELEGRAPHS  AND  TELEPHONES. 

I.  ESTABLISHHEirr,  OONSTBUOTIOM, 
AND  HAINTENAMCE. 

Descent  dependent  on  whether  property  is  per- 
sonalty or  realty,  see  Descent  and  Distribu- 
Uon,  I  9. 


I  10.  An  ordinance  granting  rights  for  a 
telephone  system  held  to  repeal  in  part  a  prior 
ordmance,  so  that  the  parties'  rights  should  be 
measured  by  the  repealing  ordinance. — Zimmer- 
er  V.  Stuart  (Neb.)  300. 

{  10.  Where  an  ordinance  granted  an  "ex- 
clusive" right  to  occupy  the  streets,  the  word 
"exclusive,"  if  invalid,  could  be  eliminated  and 
the  remainder  of  the  ordinance  stand. — Zimmer- 
er  T.  Stuart  (Neb.)  300. 

I  20.  In  an  cu!tion  against  a  telephone  com- 
pany for  injuries  to  plaintiff  owing  to  the  top 
of  her  bng^y  having  t>een  caught  by  a  telephone 
wire  hanging  loosely  across  the  highway,  evi- 
dence held  sufficient  to  warrant  a  finding  ot 
necligenee. — Herlitzke  v.  La  Crosse  Intemrban 
Telephone  Co.  (Wis.)  50. 

n.   KEQJUsATlOIl    AKD     OFEBATION. 

i  38.  A  telegraph  company  delaying  the  de- 
livery of  a  message  held  not  relieved  from  lia- 
bility in  the  absence  of  evidence  excusing  the 
conduct  of  its  employ^  at  a  particular  office. — 
Maley  v.  Western  Union  Telegraph  Co.  (Iowa) 
1086. 

I  60.  An  entire  failure  to  deliver  a  telegraph 
message  was  neither  erroneous  transmission  nor 
unreasonable  delay  in  delivery,  within  Code,  f 
2164,  requiring  presentation  of  a  claim  as  a 
condition  precedent  to  an  action  therefor. — Lar- 
sen  v.  PosUl  Telegraph  Cable  Co.  (Iowa)  813. 

i  67.  Damages  for  entire  failure  to  deliver  a 
telegram  held  not  so  remote  or  speculative  aa 
to  afford  no  grounds  for  recovery. — Larsen  t. 
PosUl  Telegraph  Cable  Co.  (Iowa)  813. 

{  67.  In  an  action  for  damages  for  failure 
to  deliver  a  telegram,  held,  in  view  of  Act  Jan. 
16,  1883,  i  1,  that  plaintiff  was  entitled  only  to 
nominal  damages.- Larsen  v.  Postal  Telegraph 
Cable  Co.  (Iowa)  813. 

S  68.  A  telegraph  company  negligently  delay- 
ing the  delivery  ot  a  message  held  liable  to  the 
sendee  for  mental  anguish  sustained  thereby. — 
Maley  v.  Western  Union  Telegraph  Co.  (Iowa) 
1086. 

(  71.  A  verdict  in  an  action  againat  a  tde- 
graph  company  for  delaying  delivery  of  a  mee- 
sage,  held  excessive. — Maley  v.  Western  Union 
Telegraph  Co.  (Iowa)  1086. 

(73.  In  an  action  against  a  tel^raph  com- 
pany for  damages  for  failure  to  deliver  a  mes- 
sage, held,  on  the  evidence,  that  whether  the 
message  was  equivalent  to  a  tender  of  appoint- 
ment to  the  position  was  a  proper  question  for 
the  jury.— Larsen  t.  Foetal  Telegraph  Cable  Co. 
(Iowa)  813. 

TEMPORARY  INJUNCTION. 

See  Injunction,  1 161. 

TENANCY. 

For  life,  see  Life  Estates. 

For  years,  see  Landlord  and  Tenant,  {  90. 

TENANCY  IN  COMMON. 

Partition  of  property  held  in  common,  see  Par- 
tition. 

H.  MXITXIAI.    BIOHT8,    DUTIES,    AMD 
LIABIUTIEB  OF  CO-TENAHTS. 

I  15.  Limitations  begin  to  run  in  favor  of 
cotenant  claiming  adversely  as  soon  as  knowl- 
edge of  adverse  claim  is  brought  home  to  other 
cotenants. — Keleher   v.    Kelly    (Neb.)   1032. 

TENDER. 

Of  amount  required  to  redeem  from  tax  aak, 
see  Taxation,  {  710. 
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Torts 


Of  fare  to  aroid  ejection  from  train,  see  Car^ 
rlers,  |  358. 

TERM. 

Of  eonrt,  aee  Courts,  |  66. 

Of  lease,  see  Landlord  and  Tenant,  I  M. 

TERMINATION. 

Of  authority  of  trustee,  see  Trusts,  H  166-167. 
Of  tenancy,  see  Landlord  and  Tenant,  H  103- 
112. 


TEST. 

re  passag 

TESTAMENT. 


Of  aroods  sold  before  passage  of  title,  see  Sales, 
S2O0. 


See  Wills. 

TESTIMONY. 

See  Depositions ;   Evidence;   Witnesses. 

THEFT. 

See  Burglary;  Larceny. 

THREATS. 

S  1.  tinder  Pen.  Code,  S§  633,  634,  and  638, 
a  person  may  be  guilty  of  extortion  if  he  ob- 
tains money  or  property  by  wrongful  means, 
though  be  believes  that  it  in  fact  belongs  to 
the  party  for  whom  he  obtains  it.— In  re  Sher- 
in  (8.  D.)  761. 

TIMBER. 

Gutting  and  removing,  damages,  see  Trespass, 
{  52. 

TIME. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  §§  44-87. 

Of  accrual  of  right  of  action  within  statute  of 
limitations,  see  Limitation  of  Actions,  |§  44- 
47. 

Of  offense,  allegations  in  indictment  or  infor- 
mation, see  Indictment  and  Information,  | 
87. 

Of  taking  effect  of  deed,  see  Deeds,  |  108. 

F«r  parficttlsr  acU  in  or  incidental  to  fidicial 
procfedinga. 

Amendment  of  pleading,  see  Pleading,  {{  245, 
258. 

Amendment  of  record  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error,  §  643. 

Exceptions  at  trial  to  reserve  ground  of  review, 
see  Appeal  and  Error,  {  272. 

Motion  or  application  to  open  or  vacate  judg- 
ment, see  Judgment,  J  386. 

Objection  to  record  on  appeal  or  writ  of  error, 
see  Appeal  and  Error,  {  643. 

Redemption  from  tax  sale,  see  Taxation,  |  690. 

For  particular  actt  not  judicial. 
Payment  for  goods  sold,  see  Sales,  }  82. 
Rescission  of  contract,  see  Contracts,  §  270. 
Rescission   of   contract    of   sale,    see    Sales,   { 
126;  Vendor  and  Purchaser,  {  110. 

{9.  Acts  3.3d  Gen.  Assem.  c.  118,  {  13,  re- 
lating to  appeals  in  drainage  prooeedinin,  held 
to  take  effect  "from  and  after"'  publication,  ex- 
clusive of  the  day  of  publication.— Arnold  v. 
Board  of  Sup'rs  of  Kossuth  County  (Iowa)  816. 

{  0.  It  Is  a  general  rule  in  computing  time 
that  the  first  day  is  excluded.— Arnold  v.  Board 
of  Sup'rs  of  Kossuth  County  (Iowa)  816. 


TITLE. 

Accrual  of  right  of  action  respecting  title  to 
real  propertv,  see  Limitation  of  Actions,  f  44. 

After-acquired  title,  estoppel  to  assert,  see  Es- 
toppel, I  39. 

Oonclnsiveness  of  judgment  as  to  title  or  claim 
to  property  in  general,  see  Judgment.  {  743. 

Jurisdiction  of  justices'  courts  of  questions  in- 
volving title  to  real  property,  see  Justices  of 
the  Pence,  |  3& 

Of  lessor,  see  Landlord  and  Tenant  I  51. 

Of  vendor,  defects  ground  for  rescission  of  con- 
tract, see  Vendor  and  Purchaser,  {  112. 

Of  vendor,  sufficiency  to  support  contract  of 
sale,  see  Vendor  and  Purchaser,  f  129. 

Removal  of  cloud,  see  Quieting  Title. 

Tax  titles,  see  Taxation,  H  730-814. 

To  goods  purchased  by  factor,  see  Factors,  ( 
18. 

Particular  mattert  affeoting  title. 
See  Abandonment;  Adverse  Possession;  Deeds; 

Descent  and  Distribution;    Mortgages. 
Estoppel  by   clothing    another   with    apparent 

title,  see  Estoppel,  i  74. 
Estoppel  to  assert  title,  see  Estoppel,  {  39. 
Registration   of   land   titles,   see   Records,   |  9. 
Sale  of  personal  property  in  general,  see  Sales. 
Sale  of   real   property  in  general,  see  Vendor 

and  Purchaser. 

fartieular  tpeeie*  of  property  or  rightt. 
See  Bills  and  Notes,  Si  496,  525;    Pateirts,  I 

216. 
Fee   of   street,   see   Municipal   Corporations,   ( 

663. 
Personal  property  in  general,  see  Sales,  §  200. 

Title  neceitary  to  maintain  particular  action*. 
See  Ejectment,  {  9;    Replevin,  |  8;    Trespass, 
i  19. 

Title*  of  particular  aott  or  prooeeding*. 
See  Statutes,  {  118. 

TORRENS  SYSTEM. 

Of  registering  land  titles,  see  Records,  {  9. 

TORTS. 

Liabilitiei  of  particular  cla*$e»  of  perioni. 

See  Carriers,  §§  115,  282-383 ;  Infants.  {{  59- 
61;  Municipal  Corporations,  Sg  724-843; 
Railroads,  |i  113.  276-182 ;  Sheriffs  and  Con- 
stables, H  114-137 ;  Street  Railroads,  fi  70- 
117. 

Chauffeurs,  see  Municipal  Corporations,  J  705. 

Counties,  for  injuries  from  defects  or  obstruc- 
tions in  highways,  see  Highways,  ji  197- 
213. 

Electric  light  or  power  companies,  see  Electrici- 
ty, S§  lf-19. 

Employers,  for  injuries  to  employes,  see  Mas- 
ter and  Servant,  §S  100-297. 

Fellow  servants,  see  Master  and  Servant,  ff 
168-201. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  H  38-73. 

Liabilitiet  retpecting  particular  $pecie$  of  prop- 
erty or  in»trumenta]itiei. 

See  Electricity,  S;  14-19;  Railroads,  ii  113, 
276-282,  313-351.  415-446,  481.  482;  Street 
Railroads,  SS  70-117;  Telegraphs  and  Tele- 
phones, H  38-73. 

Automobiles,  see  Municipal  Corporations,  g  705. 

Injuries  from  defects  or  obstructions  in  streets, 
see  Municipal  Corporations,  §8  762-821. 

Sewers,  drains,  or  water  courses,  in  cities,  see 
Municipal  Corporations,  §1827-843. 

Streets  and  highways,  see  Highways,  §f  197- 
213;    Municipal  Corporations,  g!  762-821. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  gg  101-125. 
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PariicMlar  tortl. 

See  Asaault  and  Battery,  §S  13-40;  Conspiracy, 
M  1-13;  Forcible  Entrv  and  Detainer,  §  6; 
Fraud;  Libel  and  Slander;  MallcioKB  Prose- 
cation;    Nuisance;   Trespass, 

Abuse  of  process,  see  Process,  {  168. 

OauBing  death,  see  Death,  ||  49-104. 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  ii  358-383. 

Injuries  from  construction  or  maintenance  of 
railroad,  see  Railroads,  |  113. 

Injuries  from  defects  or  obstructions  in  high- 
ways, see  Highways,  {g  197-213. 

Injuries  from  defects  or  obstructions  in  sewers, 
drains,  or  water  courses,  see  Municipal  Cor- 
porations, H  827-843. 

Injuries  from  negligence,  see  Negligence. 

Injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  |g 
38-73. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Mnnicipal  Corporations,  ff  705, 
706. 

Injuries  from  oi)eratlon  of  railroads,  see  Rail- 
roads, ig  276-282,  313-351,  415-446,  481, 
482. 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads,  SI  70-117. 

Injuries  Incident  to  production  or  use  of  elec- 
tricity, see  Electricity,  M  14-19. 

Injuries  to  passengers,  see  Carriers,  ||  282- 
321. 

Injuries  to  servants,  see  Master  and  Servant, 
§{  100-297. 

lioss  of  or  Injury  to  goods  by  carrier,  see  Car^ 
riers,  §  115. 

Obstruction  or  repulsion  of  flow  of  surface  wa- 
ters, see  Waters  and  Water  Courses,  |  118. 

Wrongful  attachment,  see  Attachment,  ig  374- 
378. 

Wrongful  conversion,  Be«  TioTer  and  Conver- 
sion. 

Remedies  for  tort$. 
See   Damages;    Trespass,   i|   19-62;    Trover 

and  Conversion,  g  34. 
Actions  by  husband  or  wife,  see  Husband  aad 

Wife,  g  209. 
Interest  as  element  of  damages,  see  Damages, 

g  69. 
Joint  liability  for  fraud,  see  Fraud,  g  80. 

TOWNS. 

See  Conntiee;  Municipal  Corporations;  Schools 

and  School  Districts,  gg  22-97. 
Highways,  see  Highways. 

n.  OOVERinCENT  Ain>  OFFXOERS. 

Public  officers  who  may  receive  rewards,  see 
Rewards,  g  11. 

m.  PROPEBTT.  OONTRAOTS,  AMD 
I.IABILITIE8. 

Oonstruction  and  maintenance  of  bridges,  see 
Bridges,  g  12. 

Injuries  from  defects  or  obstructlcnts  in  high- 
ways, see  Highways,  gg  197-213. 

IV.  XTSOAI.    MANAGEMENT,    PUBUO 

DEBT,   SECinEtlTIES,  AND 

TAXATION. 

Taxes  for  highway  purposes,  see  Highways,  g 
130. 

VT.   ACTIONS. 

For  injuries  from  defects  or  obstmctions  in 
highways,  see  Highways,  gg  211-213. 


TRADE. 

Transfers  of  stock  in  trade,  fraudulent  at  to 
creditors  or  subsequent  purchasers,  see  Fisud- 
alent  Conveyances,  g  47. 

TRADE  UNIONS. 

Restraining  boycotts  and  other  oombinations, 
see  Injunction,  g  101. 

TRAINS. 

See  Carriers;   Railroads. 

TRANSFER  OF  CAUSES. 

From  one  state  court  to  another,  see  Conrts,  § 
486. 

TRANSFER  PRIVILEGES. 

EzdnsiTe  privileges  by  carrier,  see  Carriers,  { 
14. 

TRANSFERS. 

See  Deeds;    Sales;   Vendor  and  Purchaser. 
As   preferences  by  debtor,  see   Bankruptcy,  i 

By  insolvent  debtor,  see  Bankruptcy,  g  165. 
Of  bills  and  notes,  see  Bills  and  Notes,  gg  19(>. 

237. 
Of  estate  or  Interest  of  cestui  que  trust,  8<'c 

Trusts,  g  147. 
Of  exempt  property,  see   Homestead,  gg  115- 

123. 
Of  insurance  policies,  see  Insurance,  g  208. 
Of  mortgaged  property  or  of  equity  of  redemp- 
tion by  mortgagor,  see  Mortgages,  g  295. 
Of    mortgages    or   debts   secured    thereby,   see 

Mortgages,  gg  231-244. 
Of  personal  property  as  security,  see  Chattel 

Mortgages. 
Of  real  property  aa  security,  see  Mortgages. 
Of  title  as  between  parties  to  sale,  see  Sales,  { 

200. 
Of  water  rights,  see  Waters  and  Water  Conner. 

gg  156-158%. 

TRANSFER  TAX. 

See  Taxation,  gg  85&-S79. 

TRANSIENT  MERCHANTS. 

license,  aee  licenses,  g|  15,  42. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  g  627. 

Of  telegraph  or  telephone  messages,  aee  Tele- 
graphs and  Telephones,  gg  38-73. 

TRANSPORTATION. 

Of  goods,  see  Carriers,  gg  12-14,  118. 
Of  passengers,  see  Carriers,  gg  272-^383. 

TRAVELERS. 

On  highways  in  general,  see  Highways,  g  168. 

On  highways,  injuries  from  defects  or  obBtru<^ 
tions,  see  Highways,  gg  197-213. 

On  streets  in  general,  see  Municipal  Corpora- 
tions, gg  703-706. 

On  streets,  injuries  from  defects  or  obetmctioDS, 
see  Municipal  Corporations,  gg  762-821. 

TREES. 

Cutting  and  removing,  damages,  see  Trespar^ 
g  52. 
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TRESPASS. 

Care  required  as  to  trespassers  in  general,  see 
Negligeace,  {  33. 

Injuries  to  trespassers,  see  Fences,  i  24;  Bail- 
roads,  H  276-282. 

Restraining  trespass,  see  Injunction,  St  48-61. 

To  tlie  person,  see  Assault  and  Battery. 

n.  ACTIONS. 

(A)  RlKlit  of  Action  and  Defenses. 

I  19.  Under  St.  1808,  i  4269,  giving  a  right 
of  action  for  trespass  for  timber  wrongfully  cat 
"on  the  land  of  the  plaintiff,"  a  homentefldp' 
on  government  public  lands  may  not  maintain 
an  action  of  trespass  for  timber  cut  before  he 
went  into  possession  and  received  his  patent. — 
Knapp  T.  Alexander  &  Edgar  Lumber  Co.  (Wis.) 
CM. 

}  20.  Trespass  qnare  dansum  can  be  main- 
tained only  by  one  in  the  actual  or  constructive 
possession  of  the  premises.— Knapp  v.  Alexan- 
der &  Edgar  Lumber  Co.  (Wis.)  604. 

I  20.  Trespass  for  injury  to  the  possessory 
right  may  be  maintained  by  one  in  actual  pos- 
session by  proving  such  possession,  unlawful 
entry,  and  damage. — Knapp  t.  Alexander  &  Eld- 
gar  Lumber  Go.  (Wis.)  504. 

(O)  BTldeHee. 

I  46.  In  trespass  by  cutting  and  removing 
timber,  evidence  held  to  justify  treble  damages 
under  Comp.  Lavre.  ${  11.204.  11.205.— Bockes 
v.  A.  McAfee  &  Son  (>>.  (Mich.)  313. 

I  46.  In  trespass,  evidence  held  insufficient 
to  show  that  plaintiff  was  the  owner  of  or  in- 
terested in  certain  growing  crops  alleged  to 
have  been  destroyed  by  defendant— Van  Dyke 
y.  McCormick  (Mich.)  612. 

(D)  Dsmavea. 

Mental  suffering,  see  Damages,  {  OS. 

8  S2.  Measure  of  damapes  for  cutting  timber 
stated.— Bockes  t.  A.  McAfee  &  Son  Co.  (Mich.) 
313. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;    Forcible  Entry  and  Detainer. 

TRIAL 

Of  right  of  property  garnished,  see  Garnish- 
ment, i  206. 

Trial  de  novo  on  appeal,  see  Justices  of  the 
Peace,  ii  171-174. 

Trial  de  novo  on  appeal  in  probate  proceedings, 
see  Wills,  i  377. 

Witnesses,  see  Witnesses. 

Prooeedinga  incident  to  irialt. 
See  New  Trial ;  Reference. 
Assessment  of  damages,  see  Damages,  {f  210- 

216. 
Competency  of  and  challenge  to  jurors,  see  Jury, 

Bxamination   of   witnesses,    see    Witnesses,    Si 

236-277. 
Place  of  trial,  see  Venue. 
Right  to  trial  by  jury,  see  Jury,  {{  18-31. 

Trial  of  actions  by  or  againtt  particular  oUuie* 
of  per$on». 

See  (Carriers,  H  278.  .S21,  .^49,  383 ;  Master  and 
Servant.  {!  284-297 ;  Railroads,  Si  350,  351, 
446;    Street  Railroads,  i  117. 

Insurance  companies,  see  Insurance,  ii  668,  825. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  i  73. 

Trial  of  particular  civil  action*  or  proceeding*. 

See  Work  and  Labor,  {  30. 

Bastardy  proceedings,  see  Bastards,  8  71. 


O>ndemnation  proceedings,  see  Eminent  Do- 
main, {  222. 

For  breach  of  contract  for  carriage  of  passenger, 
see  Carriers,  {  278. 

For  breach  of  contract  of  sale,  see  Sales,  $i 
388,  420. 

For  causing  death,  see  Death,  i  104. 

For  diversion  of  siirfnce  waters,  see  Waters  and 
Water  Courses,  $  126. 

For  ejection  of  passenger  or  intruder  from 
train,  see  Carriers,  i  383. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  J  821. 

For  injuries  from  negligence,  see  Negligence,  i§ 
136-139. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  i  73. 

For  injuries  from  negligent  or  wrongful  use  of 
street,   see   Municipal   Corporations,    g  706. 

For  injuries  at  railroad  crossings,  see  ,  Rail- 
roads, !§  350,  351. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  i  446. 

For  injuries  to  passengers,  see  Carriers,  ii  321, 
349. 

For  injuries  to  travelers  on  streets,  see  Munici- 
pal Corporations,  {  706. 

For  injuries  to  trespasser  on  train,  see  Rail- 
roads, i  282. 

For  negligent  shooting,  see  Weapons,  g  18. 

For  overflow  of  stream,  see  Waters  and  Water 
Courses,  i  179. 

On  insurance  policies,  see  Insurance,  {  825. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  {{  324-331. 

Trial  of  nght  of  property,  see  Garnishment,  i 
206. 

Trial  of  criminal  prosecution*. 
See  Criminal  Law,  ii  662-«29;    Homidde,  $| 
268-307. 

XI.  BOOKETS,  LISTS,  AND   OAXXN- 
DARS. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  {  486. 

in.  OOinEtSE  AND  OONSVOT  OF 
TBIAI.  IN  GENERAI.. 

Adionmment  pending  trial  in  justice  court,  see 

Justices  of  the  Peace,  i  107. 
Review  of  rulings  involving  discretion  of  lower 

court,  see  Appeal  and  Error,  i  969. 

i  29.  Remarks  of  district  judge  while  impan- 
eling a  jury  held  not  cause  for  reversal.— Moore 
V.  Sturm  (Neb.)  581. 

IV.  RECEPTION   OF   EVIDENCE. 

Examination  of  witnesses,  see  Witnesses,  ii 
236-277. 

In  criminal  prosecutions,  see  Criminal  Law,  ii 
662-674. 

Review  of  rulings  as  dependent  on  taking  of 
exception  in  lower  court,  see  Appeal  and  Er- 
ror, g  260. 

Review  of  rulings  involving  discretion  of  lower 
court,  see  Appeal  and  Error,  g  970. 

<A)  Introdnctlnn,  Offer,  and  Admlaalon  of 
Evidence  In  General. 

i  61.  Where  the  trial  court  admitted  evi- 
dence pro  forma,  both  parties  held  to  receive  no- 
tice that  the  court  might  thereafter  strike  out 
part  or  all  of  the  evidence.— Chapman  y.  Greene 
(S.  D.)  30. 

(B)   Order  of  Proof,   Rebuttal,  and  Re- 
opening Case. 

{  69.  The  order  of  proof  is  controlled  very 
largely,  if  not  exclusively,  by  the  trial  court's 
discretion.— Van  Camp  v.  Weber   (S.   D.)  591. 

i  62.  The  question  of  the  admissibility  of 
testimony  ita  rebuttal  is  in  the  discretion  of  tlte 
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court.— Anthony  t.   Casa  County   Home   Tele- 
phone Co.  (Mich.)  659. 

I  62.  The  court  acted  within  its  discretion  in 
rejecting  evidence  as  to  a  matter  already  cov- 
ered.—Woodham  V.  Fargo  &  M.  St  Ry.  Co. 
(Minn.)  28. 

i  63.  Certain  testimony  held  not  proper  on 
rebuttal.— First  Nat.  Bank  v.  Wunderlich  (Wis.) 
98. 

(O)  Objeetlona,  Hotloas  to  Strike  Oat,  •&& 
BSxceptlons. 

Necessity  of  talcing  exception  for  purpose  of  re- 
view, see  Appeal  and  Error,  5  260. 

Objections  to  admission  of  deposition,  see  Depo- 
sitions, i§  107-111. 

g  83.  An  objection  to  evidence  held  not  suffi- 
cient to  challenge  the  court's  attention  to  a  cer- 
tain contention.— Abbott  v.  Chicago,  B.  &  Q.  R. 
Co.  (Neb.)  438. 

{  89.  That  an  answer  of  a  witness  is  not  re- 
sponsive is  not  ground  for  striking  it  ooL  un- 
less it  is  in  itself  improper.— Zenor  t.  Smith 
(Iowa)  382. 

i  96.  Overruling  of  motion  to  strike  an  an- 
swer to  an  interrogatory  held  not  error. — Brown 
v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  265. 

V.  AROTJMENTS  AND  OONBUOT  OF 

COUN8EZ.. 

In  criminal  prosecutions,  see  Criminal  Law,  {I 
699-730. 

?122.  It  was  not  error  for  plaintifTs  coun- 
in  argument  to  call  the  jury's  attention  to 
defendant's  failure  to  call  witnesses  to  contra- 
dict plaintifTs  claim  that  the  car  from  which 
she  was  attempting  to  alight  when  injured  was 
late.— Dykstra  v.  Grand  Rapids,  O.  H.  &  M. 
Ry.  Co.  (Mich.)  320. 

i  131.  Objection  to  alleged  improper  lan- 
guage by  counsel  in  argument  held  waived. — 
Sutorius  V.  Stalder  (Neb.)  750. 

VI.  TAKING   CASE   OR   QUE8TIOM 

FROM  JURT. 

In  criminal  prosecutions,  see  Criminal  Law,  S 

742. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  f  927. 
Review  of  rulings,  as  dependent  on  motion  for 

new  trial,  see  Appeal  and  Error,  §  291. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  g  1062. 
Review  of  rulings  involving  questions  of  fact, 

see  Appeal  and  Error,  {  ^7. 

(A)   Qaestlona  of  Imw  or  of  Faet  In  Oon- 
ersl, 

A»  to  particular  facti,  ittuet,  or  tuhject*. 
See   Adverse   Possession,    §   115;    Compromise 

and  Settlement,  $  24. 

Assumption  of  risk  by  servant  injnred,  see  Mas- 
ter and  Servant.  5  288. 

Contributory  negligence  of  plaintiff  shot  by 
mistake,  see  Weapons,  {  18. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  g  289. 

Execution  of  deed,  see  Deeds,  {  53. 

Negligence  of  master  causing  injury  to  serv- 
ant, see  Master  and  Sen'ant,  g  280. 

Offer  and  acceptance  of  contracts,  see  Con- 
tracts, g  29. 

Parties  to  contracts,  see  Contracts,  g  29. 

Undue  influence  affecting  will,  see  Wills,  g  824. 

In  particular  ciril  actioiu  or  proceedingt. 
Condemnation    proceedings,   see    Eminent   Do- 
main, g  221. 
For  accidentally  shooting  another,  see  Weapons, 
g  18. 


For  breach  of  contract  for  carriage  of  passenger, 
see  Carriers,  g  278. 

For  breach  of  contract  of  sale,  see  Sales,  |  420. 

For  ejection  of  passenger  or  intruder  from 
train,  see  Carriers,  g  383. 

For  injuries  at  railroad  crossings,  see  Railroads, 
g  350. 

For  injories  from  defects  or  obstmctioiia  in 
highway,  see  Highways,  g  213. 

For  injuries  from  defects  or  obstructions  in 
stree^  see  Mnnidpal  Corporations,  S  821. 

For  injuries  from  negligence,  see  Negligence,  g 
136. 

For_ injuries  from  negligence  or  default  in  trans- 
mission or  deliveiy  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  g  73. 

For  injuries  from  negligent  or  wrongful  use 
of  street,  see  Municipal  Corporations,  g  706. 

For  injuries  to  animials  on  or  near  railroad 
tracks,  see  Railroads,  {  446. 

BV>r  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  g  117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  284-289. 

For  injuries  to  trespasser  on  train,  see  Rail- 
roads, g  282. 

For  overflow  of  stream,  see  Waters  and  Water 
Courses,  g  179. 

For  services,  see  Work  and  Labor,  g  30. 

On  guaranty,  see  Guaranty,  g  26. 

On  insurance  policies,  see  Insurance,  gg  668, 
825. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  g  324. 

g  136.  If  plaintiff  were  entitled  to  recover 
nominal  damages,  a  motion  for  a  directed  ver- 
dict for  defendant  was  properly  refused. — Kopp- 
lin  V.  Quade  (Wis.)  511. 

g  139.  There  being  some  evidence  of  material 
delay,  held  the  question  of  the  evidence  being 
substantial  is  for  the  jury. — Brucker  y.  Manis- 
tee &  G.  R.  R.  Co.  (Mich.)  822. 

g  139.  If  an  affirmative  defense  is  supported 
b}|  sufficient  competent  evidence,  it  is  error  to 
withdraw  it  from  the  jury.- Hoover  t.  De 
Klotz  (Neb.)  1052.  , 

g  139.  Where  reasonable  men  might  fairly 
differ  as  to  the  inferences  to  be  deduced  from 
facts  in  evidence,  it  is  a  case  for  the  jury.— 
Paulsen  v.  Modem  Woodmen  of  America  (N. 
D.)  231. 

\  1.S9.  Where  the  court  is  satisfied  that  the 
evidence  in  any  reasonable  view  will  warrant 
only  one  conclusion,  it  is  his  duty  to  direct  a 
verdict.— Kroger  v.  Cumberland  Fruit  Fsckage 
Co.  (Wis.)  513. 

g  139.  In  directing  a  verdict,  where  the  oonrt 
is  satisfied  that  in  no  reasonable  view  of  the 
evidence  will  it  support  more  than  one  conclu- 
sion, there  is  no  invasion  of  the  province  of  the 
jury.— Kroger  v.  Cumberland  Fruit  Package  Co. 
(Wis.)  513. 

I  140.  The  claimed  contradictory  statements 
of  a  party  made  both  in  and  out  of  court  are 
for  the  Jury  in  determining  the  weight  of  his 
testimony.— Gardiner  v.  Conrtright  (Mich.)  322. 

g  14.^  A  directed  verdict  is  improper  where 
the  evidence  is  conflicting. — WatlLbu  v.  Phelps 
(Mich.)  618. 

(C)  Dlamlaa«l  or  Nonanlt. 

g  162.  The  court  may  grant  a  nonsuit  when 
plaintiff  rests  his  case,  or  even  afterwards  dur- 
ing the  trial,  if  all  tne  evidence  produced  en- 
titled the  defendant  to  a  nonsuit  when  such 
motion  is  made. — Mahar  r.  Montello  Giuiite 
(Do.  (Wis.)  949. 

I  166.  If  there  is  credible  evidence  from 
which  a  reasonable  inference  may  be  drawn  in 
support  of  plaintifTs  case,  the  queation  must 
be  left  to  the  jury. — Mahar  v.  Montello  Granite 
Co.  (Wis.)  949. 
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(D)  DlreetloB  of  Verdlet. 

Presnmptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  |  927. 
Review  of  rulings   involving  questions  ot  tact, 

see  Appeal  and  Error,  i  (M)7. 

S  168.  Right  stated  of  trial  court  to  direct  a 
yerdiot.— Downey  t.  Coykendall  (Neb.)  983. 

{  169.  When  the  court  should  direct  a  ver- 
dict for  defendant  stated.— Manos  v.  Detroit 
United  Ry.   (Mich.)  6(J4. 

$  177.  Where  each  party  requests  a  directed 
rerJict,  he  waives  the  right  to  insist  that  any 
question  of  fact  be  submitted  to  the  jury. — 
Martin  v.  Harvey  (Neb.)  1039. 

VH.  INSTRUCTIONS  TO  XITRT. 

ETrroneous  instructions  or  failure  to  instruct, 
ground  for  new  trial,  see  New  Trial,  {  39. 

In  criminal  prosecutions,  see  Criminal  Iaw,  $f 
775-814,  824-829. 

Review  as  dependent  onprejudicial  nature  of  er- 
ror, see  Appeal  and  iJrror,  j!§  1064-1068. 

Review  as  dependent  on  taking  of  exceptions  in 
lower  court,  see  A-Ppeal  and  Eirror,  {  263. 

A$  to  particular  Utuet  or  tuhject*. 

Contributory  negligence  of  8er\-ant  injured,  see 
Master  and  Servant,  g  296. 

Damages,  see  Damages,  §§  210-216. 

l>eath,  see  Death,  g  104.  , 

Negligence  of  master  causing  injuries  to  serv- 
ant, see  Master  and  Servant,  {  293. 

/»  particular  civil  actiont  or  proceeding!. 

Axsessment  of  damages,  see  Damages,  f§  210- 
216. 

Bastardy  proceedings,  see  Bastards,  {  71. 

Condemnation  proceedings,  see  Eminent  Domain, 
$  222. 

For  breach  of  contract,  see  Contracts,  {  353. 

For  breach  of  contract  for  carriage  ot  passen- 
ger, see  Carriers,  S  278. 

For  breach  of  contract  of  sale,  see  Sales,  i  388. 

For  diversion  of  surface  waters,  see  Waters  and 
Water  Courses,  §  126. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, %  351. 

For  injuries  from  negligence,  see  Negligence,  %i 
1.S6-139. 

For  injuries  to  passengers,  see  Carriers,  I  321. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. i«  29.^296. 

For  injuries  to  travelers  on  streets,  see  Munic- 
ipal Corporatiotis.  S  706. 

For  negligent  shooting,  see  Weapons,  {  18. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  §  331. 

(A)  ProTine«  of  Court  and  Jnrr   in   Gen- 
eral. 

8  191.  In  an  action  by  a  tenant  for  dam- 
ages, an  instruction  held  erroneous,  as  assuming 
that  it  was.  conceded  or  established  that  cer- 
tain acts  of  the  landlord  caused  damage  to 
the  tenant^Jonea  t.  De  Moss  (Iowa)  914. 

(B)  NeeessUr   and   9ab|ect-Matter. 

{  204.  The  court  may  state  to  the  Jury  the 
evidence  bearing  on  a  controversy,  and,  in  case 
of  conflict,  without  suggesting  the  effect  there- 
of.—Holway  V.   Sanborn   (Wis.)    95. 

S  207.  A  written  statement  of  a  witness  held 
proijerly  received  in  evidence  tor  the  purposes 
of  impeachment.— Xeal  v.  Sheffield  Brick  & 
Tile  Co.  (Iowa)  398. 

II  217.  A  cautionary  instruction  held  not  er- 
roneous.—Anthony  y.  Cass  County  Home  Tele- 
phone Co.  (Mich.)  659. 

(C)  Form,  Requisites,  luid  Snfllclency. 

{  235.  An  instruction  as  to  the  weight  to  be 
given   to  the  opinionii  of  experts   should  have 


charged  that  such  weight  must  be  based  on  the 
truthfulness  of  the  facts  assumed. — Woods  t. 
Incorporated  Town  of  Lisbon  (Iowa)  372. 

\  23.5.  An  instruction  as  to  the  weighty  of 
opmions  of  experts  should  have  made  a  distinc- 
tion between  opinions  based  on  facts  wholly  as- 
sumed and  those  based  on  personal  knowledge. 
—Woods  v.  Incorporated  Town  of  Lisbon  (Iowa) 
372. 

S  241.  The  embodying  in  instructions  of  an 
immaterial  portion  of  a  section  of  the  statutes 
held  error.— Henkel  v.  Boudreau  (Neb.)  753. 

S  242.  An  instruction  on  expert  testimony 
held  not  misleading.— Anthony  v.  Cass  Coimty 
Home  Telephone  Co.  (Mich.)  659. 

I  242,  An  instruction  held  not  misleading.— 
Moore  v.  Sturm  (Neb.)  581. 

(D)  Applleabllltr    to    Pleadlnva   and   BtI- 
dence. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  ETrror,  S  1066. 

{  251.  Where  the  existence  of  a  certain  fact 
averred  in  the  petition  was  admitted  by  the 
answer,  held  unnecessary  to  submit  the  ques- 
tion.—Henkel  T.  Boudreau  (Neb.)  753. 

I  252.  In  an  action  for  loss  of  freight  by  the 
burning  of  a  freight  car,  the  court  erred  in 
submitting  a  charge  of  negligence  in  failing  to 
use  proper  means  to  extinguish  the  fire. — Adix 
r.  Chicago  &  N.  W.  Ry.  Co.  (Iowa)  162. 

{  2.'i2.  Instructions  authorizing  the  jury  to 
And  that  an  animal  became,  diseased  after  sale 
held  erroneous  as  not  justified  by  the  evidence. 
— Zenor  v.  Smith  (Iowa)  382. 

{  253.  In  an  action  by  a  tenant  for  dam« 
ages,  an  instruction  held  an  inadequate  state- 
ment of  a  defense.— Jones  v.  De  Moss  (Iowa) 
914. 

(E)  Reqaeata  or  Prarora. 

In  criminal  prosecutions,  see  Criminal  Law,  $S 
824-829. 

{  255.  Failure  to  instruct  that  plaintiff's  re- 
covery should  be  reduced  by  damage  resulting 
from  the  defective  condition  of  the  work  held 
not  prejudicial  error,  in  absence  of  a  request 
for  such  instruction. — Gorton  y.  Moeller  Bros. 
(Iowa)  910. 

g  260.  Requested  Instructions,  coyered  by 
those  given,  are  properly  refused. — Groeltz  y. 
Bourne  (Iowa)  1093. 

}  260.  Tn  an  action  for  Injuries  to  a  pedes- 
trian on  a  public  highway,  the  refusal  to  give 
a  charge  on  contributory  negligence  held  erro- 
neous.- Hunt  y.  Douglass  Tp.  (Mich.)  648. 

{  260.  ^  If  the  court  on  its  own  motion  charges 
substantially  as  requested,  it  is  not  error  to 
refuse  to  restate  such  principles  of  law. — Brown 
V.  Chicago,  B.  &  Q.  K.  Co.  (.Neb.)  265. 

§  200.  A  requested  instruction  held  sufllcient- 
ly  coyered  by  the  charge. — Herlitzke  v.  La  Crosse 
Interurban    Telephone  Co.  (Wis.)  59. 

S  260.  EJrror  cannot  be  predicated  upon  re- 
fusal to  give  a  requested  charge  which  correctly 
states  the  law,  if  it  is  in  fact  embodied  in  sub- 
stance in  the  general  instructions. — Herlitzke  y. 
Le  Crosse  Interurban  Telephone  Co.  (\Vis.)  59. 

(F)  Objections  and  Bzceptlona. 

Necessity  of  exception  for  purpose  of  review, 
see  Appeal  and  Error,  {  263. 

(G)  Construction  and  Operation. 

{  29.5.  If  instructions,  as  a  whole,  state  the 
law  correctly,  it  is  sufficient. — Brown  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (Xeb.)  26.5. 
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§  295.  Instructions  must  be  considered  as  a 
whole— Bailey  r.  Kling  (Neb.)  439. 

§  29C.  An  instruction  was  not  objectionable 
for  failure  to  confine  plaintiff  to  tiie  negligence 
charged,  where  such  limitation  is  imposed  by 
other  instructions. — Roney  v.  City  of  Des  Moines 
(Iowa)  396. 

f  296.  In  an  action  against  a  railroad  com- 
pany for  the  killing  of  live  stock  on  its  right 
of  way,  an  erroneous  instruction  held  not  cured 
by  others.— Latta  v.  Illinois  Cent.  R.  O).  (Iowa) 
1050. 

i  296.  Krror  in  an  instruction  held  cured  by 
a  subsequent  instruction. — Trudeau  v.  Boirin 
(Mich.)  554. 

{  296.  In  an  action  by  a  molder's  helper  for 
injuries  from  the  explosion  of  hot  iron  poured 
into  a  wet  ladle,  held,  that  a  certain  instruction 
on  duty  of  warning  was  not  misleading. — Bor- 
kowski  T.  American  Radiator  Co.  (Mich.)  640. 

$  296.  A  defective  instruction  will  not  be 
ground  for  reversal  where  the  defect  is  cured 
by  another  charge  given.— Bailey  v.  Kling  (Neb.) 
439. 

S  296.  The  error  in  an  instniction  held  not 
cured  by  another  instruction. — Carle  t.  Nelson 
(Wis.)  467. 

IX.   VERDIOT. 

In  actions  for  injuries  to  servants,  see  Master 

and  Servant,  §  297. 
Review  of  objections  to  verdict  or  findings,  see 

Appeal  and  Error,  $  1070. 
Review  of  sufficiency   of  evidence,  see  Appeal 

and  Error,  {{  999-1003. 
Setting  aside  verdict,  see  New  Trial. 
Verdict  contrary  to  law  or  evidence  ground  for 

new  trial,  see  New  Trial,  §  75. 

<B)  Special  Interrovatorlea  and  Flndinars. 

Action  for  injuries  to  passenger,  see  Carriers,  { 

349. 
Action  for  injuries  to  servant,  see  Master  and 

Servant,  §  297. 
Harmless  error  in  submission  of,  or  refusal  to 

submit,  special  interrogatories,  see  Appeal  and 

Error,  f  1062. 

I  351.  In  action  for  injuries  to  servant,  re- 
fusal to  submit  to  jury  question  whether  plain- 
tiff ought  to  have  known  that  the  tongue  of  the 
logging  sleigh  was  liable  to  throw  the  horse 
against  him  held  not  erroneous,  in  view  of  ques- 
tions submitted  and  instructions  relating  there- 
to.—Schmolt  V.  H.  W.  Wright  Lumber  Co. 
(Wis.)  490. 

I  352.  The  questions  of  a  special  verdict 
must  be  so  framed  that  the  issues  will  be  de- 
termined no  matter  how  tliey  are  answero<l  by 
a  responsive  answer.— Carle  t.  Nelson  (Wis.") 
467. 

§  352.  Under  St.  1898.  i  2858.  each  question 
of  a  special  verdict  must  relate  to  a  single  ma- 
terial issue  of  fact,  and  must  admit  of  a  direct 
answer.— Carle   v.   Nelson   (Wis.)   4G7. 

8  3.o2.  The  burden  of  proof  as  to  each  ques- 
tion submitted  in  a  special  verdict  is  either  on 
plaintiff  or  on  defendant. — Carle  v.  Nelson  (Wis.) 
467. 

i  352.  Whether  plaintiff  in  a  suit  for  in- 
juries was  negligent  held  nroocrly  covered  by 
a  general  interrogatory. — Harper  v.  Holcomb 
(Wis.)  1128. 

{  362.  A  certain  finding,  being  inconsistent 
with  other  findings  in  view  of  St.  l.'OS.  §  10.36J, 
should  be  changed  on  motion. — Willette  v. 
Rhinelander  Paper  Ca  (Wis.)  85."?. 

X.  TRIAL  BT  COURT. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Krror,  S  911. 


Review  of  proceedings  and  findings  as  depend- 
ent on  mode  of  trial,  see  Appeal  and  E>rror,  i 
846. 

Review  of  proceedings  and  findings  as  depend- 
ent on  prejudicial  nature  of  error,  see  Appeal 
and  Error,  |  1071. 

(B)   Flndlnv*  of  Fact  and  Conelnalons 
of  Ijnyr. 

In  proceedings  to  register  land  title,  see  Records, 
§9. 

XI.  WAIVER  ANS  CORREOTIOH  OF 
IRREOUXARITIE8  Aim  ERROKS. 

Error  in  instructions  cured  by  verdict  or  judg- 
ment, see  Appeal  and  lOrror,  {  1068. 

Review  in  appellate  court  as  dependent  on  prej- 
udicial nature  of  error,  see  Appeal  and  Effror, 
§8  1026-1071. 

Review  in  appellate  court  as  dependent  on  pres- 
entation of  questions  in  lower  court,  see  Ap- 
peal and  Error,  U  169-320. 

S  414.  Plaintiff  heli  not  to  have  waived  ob- 
jection to  the  exclusion  of  part  of  testimony. — 
Stokea  v.  Sac  City  (Iowa)  786. 

TRIAL  DE  NOVO. 

On  appeal,  see  Justices  of  the  Peace,  H  ITl- 
174;   Wills,  S377. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Garnishment,  i  206. 

TRIBUNALS. 

See  Courts. 

TROVER  AND  CONVERSION. 

See  Larceny. 

n.   ACTIONS. 

(B)  Jnrlndlctlon,  Parties,  Prellmlnai 
Proceedlngrs,  and  Pleadlnir. 

i  34.  Under  a  complaint  that  pleads  merely 
wrongful  conversion  by  defendant,  evidence  of 
demand  and  refusal  is  admissible.— Johnson  v. 
Gerber  (Minn.)  995. 

TRUST  DEEDS. 

See  Chattel  Mortgages;   Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 


See  Trusts. 


TRUSTEES. 
TRUSTS. 


Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

Marriage  settlements,  see  Husband  and  Wife, 
88  29-3.3. 

Particular  fiduciary  relations,  see  Brokers:  Ex- 
ecutors and  Administrators ;  Factors ;  Guard- 
ian and  Ward;    I>rincipal  and  Agent. 

Trust  deeds,  see  Chattel  Mortgages;   Mortgages. 

L  CREATION,   EXISTENCE,   AND  VA> 
.     IitDITT. 

(A)  Express    Trnata. 

8  30%.  A  company  held  to  stand  in  a  fida- 
ciary  relation  to  a  partnership  whose  affairs  it 
handled.— Goldman  v.  O'Hara  (Mich.)  352. 

8  43.  A  trust  in  personal  property  may  be 
established  by  parol.— Jones  T.  Nicholas  (Iowa) 
125. 
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{  59.  Facts  held  to  constitnte  a  valid  trust 
ft  a  fund,  irrevocable  by  Bubsequcnt  acts  of 
the  settlor  or  trustee. — Jones  v.  Nicholas  (Iowa) 
3.23. 

§  CO.  That  a  trust  cannot  be  administered 
or  settled  until  after  the  death  of  trustee,  or 
settlor,  does  not  affect  its  validity.— Jones  v. 
Ivichotas  (Iowa)  125. 

(B)  Reanltlnir  Tmata. 

$  76.  Use  of  complainanta'  funds  in  dis- 
charglnfr  mortpaRes  held  not  to  create  a  result- 
ins  trust  in  their  favor.— Curran  v.  Bartlett 
(Mich.)  633. 

(C)  ConatnictlTe   Traats. 

S  no.  Evidence,  in  a  suit  to  have  a  con- 
structive trust  declared  on  the  ground  of  fraud 
in  obtaining  a  deed,  held  insufficient  to  meet 
the  burden  on  plaintiff. — Schmidt  v.  Schmidt 
(Iowa)  3G5. 

§  110.  Evidence,  in  a  suit  to  have  a  con- 
structive trust  declared  on  the  grouud  of  fraud 
in  procuring  a  deed,  held  insufficient  to  show 
such  relation  of  special  trust  and  confidence 
between  the  parties  as  to  put  on  defendant  the 
burden  of  showing  good  faith. — Schmidt  v. 
Schmidt  (Iowa)  3G5. 

H.  CONSTBVOTION  AlTD  OPERA- 
TIOM. 

(B)  Elatate  or  Intereat  of  Tmatee  and   of 
C«atal  (tne  Trnat. 

§  147.  In  a  partition  by  a  trustee  for  minors 
where  defendant  purchased  the  interests  of  the 
beneficinries,  the  trustee  held  entitled  to  a  sale 
of  the  property  in  order  to  enforce  his  lien  for 
expenditures. — Parkhill  v.  Doggett  (Iowa)  411. 

8  147.  Where,  pending  partition  by  a  trustee, 
the  defendant  purchases  the  interest  of  the  ben- 
eticiaries,  held,  that  defendant  was  not  entitled 
to  a  dismissal  of  the  action  without  an  account- 
ins  of  the  trust.— Parlihill  t.  Poggett  (Iowa) 
411. 

m.   APFOINTMEKT.    QUAUFICA- 

TION,   AND   TENTTBE   OF 

TRUSTEE. 

§  165.  The  qnestion  of  the  removal  of  a 
trustee  and  the  appointment  of  a  successor 
rests  largely  in  the  discretion  of  the  court  as  to 
what  is  for  the  best  interest  of  the  beneficiaries. 
—Waller  v.  Ilosford  (Iowa)  1093. 

§  166.  Grounds  for  the  exercise  of  the  power 
to  remove  trustees  appointed  by  will  or  deed  de- 
fined.—Waller  V.  Hosford  (Iowa)  1093. 

f  167.  Evidence  held  to  justify  the  removal 
of  two  of  testamentary  trustees,  but  not  of  the 
third.— Waller  v.  Hosford  (Iowa)  1093. 

rV.   HANAGEMENT    AND    DISFOSAI. 
OF  TRUST  FROFERTT. 

i  230.  Beneficiaries  held  not  estopped  to 
claim  land  purchased  by  their  trustee. — Curran 
V.  Bartlett  (Mich.)  633. 

Vn.  ESTABXISHMENT  AND  EN. 
FORCEUENT  OF  TRUST. 

(B)  Rlarltt    to    FoIIofr    Trnat    Property    or 
Prooeeda  Thereof. 

!  349.  Where  a  trust  is  established  in  cer- 
tain funds,  the  beneficiary  may  follow  the  same 
into  whatsoever  property  they  may  be  invested. 
— Jones  T.  Nicholas  (Iowa)  125. 

TUTORS. 

See  Guardian  and  Ward. 


ULTRA  VIRES. 

Effect  of  ultra  vires  acts  and  contracts  of  cor^ 
porations  in  general,  see  Corporations,  |g  372- 

UNDERWRITERS. 

See  Insurance, 

UNDUE  INFLUENCE. 

Affecting  validity  of  deed,  see  Deeds,  §  72. 
Affecting  validity  of  will,   see  Wills,  g§  155- 
166. 

UNIFORMITY. 

Constitntional  requirement  as  to  eijuality  and 
uniformity  of  taxation,  see  Taxation,  §  40. 

UNILATERAL  CONTRACTS. 

See  Contracts,  1 10. 

UNITED  STATES. 

Courts,  see  Removal  of  Causes. 

Indians,  see  Indians. 

Public  lands,  see  Public  Lands,  {;  35-114. 

X.   GOVERNMENT  AND   OFFICERS. 

Mandamus  to  review  election  of  congressmen, 
see  Mandamus,  {  16. 

n.  FROFERTT.  CONTRACTS.  AND 
LIABIUTIES. 

Water  rights  in  public  lands,  see  Waters  and 
Water  Courses,  §  20. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 
Of  demised  premises,  see  Landlord  and  Tenant, 
8§  2SS-291. 

USAGES. 

See  Customs  and  Usageti. 

VACATION. 

Of  highways,  see  Highways,  {  77. 

Of  particular  actt,  imtrumentt,  or  proeeedingi. 

Assessment  for  public  improvement,  see  Munici- 
pal Coriwrations,  8  513. 

Judgment  after  trial  of  issues  in  general,  see 
Judgment,  f  386. 

Judjnuent  by  confession,  see  Judgment,  8  67. 

Judgment  by  default,  see  Judgment,  8f  151-163. 

Judgment  in  action  for  divorce,  see  Divorce,  f 
165. 

Verdict,  see  New  Trial. 

VALUATION. 

Of  property  for  purpose  of  taxation,  see  Taxa- 
tion, §  402. 

VALUE. 

Competency  of  expert  witnesses,  see  Evidence, 
«  54.^. 

Of  property,  evidence  of  price  paid  for  prop- 
erty similarly  situated,  see  Evidence,  $  142. 

Of  property,  hearsay  evidence,  see  Evidence,  S 
.•523. 

Opinion  evidence,  see  Evidence,  {  625. 

VEHICLES. 

On  highways  in  general,  see  Highways,  S  166. 

VENDOR  AND  PURCHASER. 

Compensation  of  broker  procuring  conveyance, 

see  Brokers,  jljl  40-67. 
Purcha.«er8  on  foreclosure  of  mortgage  on  lands 

of  infant,  see  Infants,  |  114. 
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Right  of  easement  as  against  purchaser  of  serr- 
lent  tenement,  see  Easements,  |  21. 

Specific  performance  of  contract,  see  Specific 
Performance. 

Validity  of  sales  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances. 

Salet  (y  or  to  partUmlar  elattet  of  per$on$. 
See  Guardian  and  Ward,  {  108. 
Cestui  que  trust,  see  Trusts,  S  147. 
Mortgagors,  see  Mortgages,  |  295. 

£fale<  of  particular  ipeciet  of,  or  eitatet  or 

intereitt  in,  property. 

Estate  or  interest  of  cestui  que  trust,  see  Trusts, 

i  147. 
Mortgaged  property,  see  Mortgages,  ||  295,  520- 

554. 
Personal  property  in  general,  see  Sales. 
Property  of  infant,  see  Guardian  and  Ward,  } 

108. 

Salet  on  judicial  or  other  proceedingt. 
See  E^ecQtion,  H  222-272. 
By  guardians,  see  Guardian  and  Ward,  S  108. 
Foreclosure  of  mortgages,  see  Mortgages,  U  526- 

554. 
Tax  sales,  see  Taiation,  §§  634-689. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

Sales  by  guardian,  see  Guardian  and  Ward,  { 
108. 

I  13.  A  mere  intention  by  the  owner  of  land 
to  convey  it  to  another  at  a  future  time  would 
not  constitute  an  agreement  to  convey,  unless 
supported  by  a  valuable  consideration. — Kelly 
V.  Kelly  (Iowa)  380. 

i  44.  In  an  action  to  recover  purchase  money 
paid  on  sale  of  real  estate,  ana  to  rescind  the 
contract  on  the  ground  of  fraud,  evidence  held 
insufficient  to  show  such  fraud. — Luttschwager 
T.  Fank  (Iowa)  170. 

H.   CONSTRUCTION    AND    OPERA- 
TION  OF   CONTRACT. 

Memorandum  of  contract  within  statute  of 
frauds,  see  Frauds,  Statute  of,  i  113. 

m.   MODIFICATION   OR   RESCISSCON 
OF   CONTRACT. 

(A)  Br  Airreement  of  Partlea. 

{  85.  Parties  to  written  contract  for  sale  of 
land  may  by  oral  agreement  destroy  the  paper 
and  rescind  the  contract. — Sicker  v.  Sieker 
(Neb.)  1033. 

(C)  Resclsalon    by    Porchaaer. 

Joinder  of  causes  of  action,  see  Action,  {  38. 

§  112.  A  purchaser  held  entitled  to  rescind 
his  purchase  on  the  ground  of  the  vendor's  de- 
fective  title.— Strother  v.  Leigh   (Iowa)   1019. 

§  114.  A  purchaser  held  not  to  waive  bis 
right  to  rescind  his  purchase  on  the  ground  of 
the  vendor's  defective  title.— Strother  v.  Leigh 
(Iowa)  1019. 

§  110.  A  rescission  of  a  purchase  of  real  es- 
tate held  not  barred  by  laches. — Strother  v. 
Leigh  (Iowa)  1019. 

IV.  PERFORMANCE    OF    CONTRACT. 

(A)  Title  aod  Batate  of  Vendor. 

I  129.  Plaintiff,  in  a  suit  for  specific  per- 
formance, must  show  a  title  free  from  all  rea- 
sonable doubt. — Sherman  v.  Beam  (S.  D.)  442. 

I  129.  Tender  of  warranty  deed  to  purchas- 
er held  not  to  require  him  to  accept  the  title. 
— Sherman  v.  Beam  (S.  D.)  442. 


(D)  Paymemt  of  Pnreliaae  MoneT- 

Sale  by  guardian,  gee  Guardian  and  Ward,  i 
108. 

V.  RIGHTS  AND  I.IARIUTIE8  OF 
PARTIES. 

(A)  Aa  to   Eaoli  Other. 

Adverse  possession  as  between  vendor  and  pu^ 
chaser,  see  Adverse  Possession,  §  63. 

S  194,  Grantee  in  a  deed  held  entitled  to 
growing  crop.— -Malsbary  t.  Jacobus  (Neb.)  424. 

(O  Bona  Fide  Porehaaera. 

Purchasers  at  tax  sales,  see  Taxation,  {§  730- 

743. 

S  228.  A  person  who  bought  land  subject  to 
the  incumbrance  of  a  building  on  the  street  in 
front  thereof  held  bound  equally  with  the  gran- 
tor.— Wslterman  v.  Village  of  Norwalk  (Wis.) 
479. 

f  232.  A  purchaser  of  certain  land  from 
plaintiff's  grantee  while  plaintiff  remained  in 
possession  held  not  a  bona  fide  purchaser.— Pip- 
pin V.  Boyer  (Wis.)  872. 

i  232.  Where  plaintiff  was  in  poassession 
when  defendant  B.  acquired  title  to  certain 
land,  R.  was  chargeable  with  notice  of  all  facts 
which  a  reasonable  inquiry  of  plaintiff  would 
have  disclosed.— Pippin  v.  Boyer  (Wis.)  872. 

VI.  REMEDIES  OF.  VENDOR. 

(C)  Aetlona    for    Damavea. 

i  329.  In  an  action  to  recover  for  failure  to 
perform  executory  contract  for  purchase  of  land, 
certain  evidence  held  admissible. — Blunt  v.  Ege- 
land  (Minn.)  249. 

S  329.  In  an  action  to  recover  damages  for 
breach  of  an  executory  contract  for  the  purchase 
of  land,  evidence  held  to  sustain  veiuict  for 
plaintiff.— Blunt  v.  Egeland  (Minn.)  249. 

I  330.  Measure  of  damage  for  failure  to  pei^ 
form  executory  contract  for  purchase  of  land 
stated.— Blunt  v.  Egeland  (Minn.)  249. 

VH.  REMEDIES  OF  PURCHASER. 

Joinder  of  causes  of  action,  see  Action,  I  3& 

VENUL 

II.  DOMICII.E  OR  RESIDENCE  OF 
PARTIES. 

i  22.  Test  for  determining  whether  action 
is  rightly  brought  in  one  county  against  de- 
fendant, served  therein,  as  to  other  defendants, 
nonresidents  of  the  county,  stated.— Polenske  v. 
EnnU  (Neb.)  981. 

VERDICT. 

Aider  by,  see  Pleading,  {  433. 

Contrary  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  §  75. 
In  civil  actions  in  general,  see  Trial,  8  351- 

362. 
Interest  on,  see  Interest,  {  21. 
Review  in  civil  cases,  see  Appeal  and  Error,  H 

99i>-1003,  1070. 
Review  in  criminal  cases,   see  Criminal  Law, 

i    1159. 
Setting  aside,  see  New  Trial, 

VICE  PRINCIPALS. 

Ldability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  vice  principal,  see  Master 
and  Servant,  H  189,  190. 

VILLAGES. 

See  Municipal  CorjiorationB. 
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Waters  and  W.  Courses 


VOLUNTARY  ASSIGNMENTS. 

Se«  Assignments  for  Benefit  of  Creditors. 

VOLUNTARY  DISMISSAL  OR  NON- 
SUIT. 

See  DismiBsal  and  Nonsuit,  U  29,  30. 


See  Elections. 


VOTERS. 
WAGES. 


Of  employes  in  general,  see  Master  and  Sery- 
ant,  H  7&-80. 

WAIVER. 

See  Estoppel. 

Of  objection*  to  particular  acti,  in$trumenti, 
or  proceedings. 

See  Depositions,  f  111. 

Insurance  policies,  see  Insurance,  IS  388,  389. 

Irregularities  and  errors  at  trial  in  general,  see 
Trial,  §  414. 

Jurisdiction  on  proceedings  by  appearance,  see 
Appearance,  §  24. 

Notice  and  proof  of  loss  nnder  insurance  policy, 
see  Insurance,  §  559. 

Performance  of  contracts,  see  Contracts,  i 
305. 

Pleadings,  see  Pleading,  §§  406-433. 

Tender  of  check  on  offer  to  redeem  from  tax 
sale,  see  Taxation,  %  710. 

Verification  of  complaint  in  bastardy  proceed- 
ings, see  Bastards,  §  40. 

Of  rights  or  remedies. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  §§  395,  773. 

Arraignment  in  criminal  prosecution,  see  Crim- 
inal Law,  S  262. 

Breach  of  contract  in  general,  see  Contracts,  { 
316. 

Demand  and  notice  of  dishonor  of  note,  see 
Bills  and  Notes,  §  422. 

Forfeiture  of  insurance  policy,  see  Insurance, 
|§  388,  389. 

Forfeiture  of  lease,  see  lAndlord  and  Tenant, 
§112. 

Jury  "trial,  see  Jury,  |  29. 

Notice  of  injuries  to  servant,  see  Master  and 
Servant,  S  252. 

Privilege  as  to  confidential  communications,  see 
Witnesses,  i  219. 

Requirement  of  notice  and  proof  of  loss  under 
insurance  policy,  see  Insurance,  §  559. 

To  rescind  contract  for  sale  of  land,  see  Ven- 
dor and  Purchaser,  g  114. 

WALLS. 

Municipal  regulations  as  to  construction,  see 
Municipal  Corporations,  i§  603,  625. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

Creation  of  equitable  lien  by  warehouse  receipt, 

see  Liens,  $  7. 
Priorities    of    claims    against    corporation,    see 

Corporations,  §  566. 

WARNING. 

Precautions  against  injuries  to  servants,  see 
Master  and   Servant,  SS  131,  154,  155. 


WARRANT. 


Of   uttoney   to   confess  judgment,   see   Judg- 
ment, {  4o. 

WARRANTY. 

In  insurance  policy,  see  Insurance,  |  296. 
On  sale  of  goods,  see  Sales,  |  283. 

WATCHMEN. 

Duty  of  carrier  to  keep  watchmen  on  cars,  see 
Carriers,  {  115. 

WATERS  AND  WATER  COURSES. 

See  Bridges;    Drains. 

I.  APPROPRIATION    OF    RIGHTS    IK 
PUBLIC   LANDS. 

Counterclaim    in    action    to    determine    water 
rights,  see  Set-OfE  and  Counterclaim,  §  29. 

I  20.  Riparian  owners  locating  on  public 
land  and  residing  thereon  when  they  were 
opened  to  public  settlement  held  to  have  a  claim 
to  water  rights  prior  to  water  rights  located 
after  the  settlement  by  another ;  the  patents 
relating  back  to  the  date  of  the  settlement.— 
Redwater  Land  &  Canal  Co.  v.  Jones  (S.  D.) 
85. 

n.  NATURAL  WATER   COURSES. 

(A)  Riparlaui  Rlarlita  In  General. 

Counterclaim    in    action    to    determine    water 
rights,  see  Set-Off  and  Counterclaim,  g  29. 

S  44.  A  riparian  owner  could  irrigate  his 
land  through  a  ditch  tapping  the  stream  on 
adjoining  land  by  the  consent  of.  the  owner 
thereof,  taking  the  water  from  the  stream  at 
a  point  outside  of  his  own  land. — Redwater 
Land  &  Canal  Co.  v.  Jones  (S.  D.)  85. 

I  44.  Where  only  200  acres  of  defendant's 
240-acre  tract  could  be  irrigated  from  a  stream 
and  ditch  in  which  the  water  rights  were 
claimed,  a  decree  adjudging  priority  of  water 
rights  should  have  awarded  him  only  sufficient 
water  to  irrigate  such  200  acres. — Redwater 
Land  &  Canal  Co.  v.  Jones  (S.  D.)  85. 

{  48.  In  an  action  to  enjoin  defendant  from 
interfering  with  a  ditch  in  which  defendant 
claimed  prior  rights  to  the  waters  in  the  ditch 
and  in  the  stream  which  it  tapped,  evidence 
was  not  admissible  that  defendant's  grantors 
had  not  used  water  from  the  stream  for  irri- 
gation within  a  reasonable  time  after  settle- 
ment upon  the  riparian  land. — Redwater  Land 
&  Canal  Co.  v.  Jones  (S.  D.)  85. 

i  49.  An  objection  that  a  decree  adjudicating 
water  rights  permitted  defendant  to  take  water 
from  the  ditch  at  other  times  than  during  the 
irrigating  season  held  untenable.— Redwater 
Land  &  Canal  Co.  v.  Jones  (S.  D.)  85. 

g  49.  Decree  establishing  water  rights  held 
to  properly  allow  the  party  having  priority  only 
so  much  water  each  season  as  was  required 
to  properly  irrigate  crops  growing  on  his 
riparian  land.— Redwater  Land  &  Canal  Co. 
V.   Jones  (S.   D.)   85. 

<D)  Diversion. 

Nature  of  action  as  legal  or  equitable,  see  Ac- 
tion, S  25. 

V.   SURFACE   WATERS. 

f  118.  That  a  railway  roadbed  interfered 
with  surface  water  not  flowing  in  any  drain  or 
water  course  does  not  show  negligent  construc- 
tion warranting  a  recovery  for  obstructing  the 
flow  of  such  water. — Conn  ▼.  Chicago,  B.  &  Q. 
R.  Co.  (Neb.)  .563. 


For  cases  in  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  tc  Indexes  see  same  topio  and  sootlon  (1)  NUMBER 


Digitized  by 


Google 


Waters  and  W.  Course*       130  NORTHWESTERN  REPORTER 


1254 


{  118.  Certain  acts  of  a  railroad  company  in 
constructing  a  roadbed  held  not  to  amount  to  a 
negligent  construction. — Conn  t.  Chicago,  B.  & 
Q.  R.  Qd.  (Neb.)  563. 

I  118.  Construction  of  a  dyke  across  a  nat- 
ural drain  upon  farm  lands  to  prevent  flow  of 
unpolluted  water  from  a  neighbor's  land  held 
not  a  reasonable  use  of  one's  property. — Flesner 
V.  Steinbruck  (Neb.)  1040. 

§  119.  A  landowner  can  substitute  a  tile 
drain  for  an  open  ditch,  if  the  outlet  for  drain- 
age from  adjoining  land  is  not  rendered  less 
efficient. — Walker  v.   Gorman   (Iowa)   393. 

(  119.  The  lower  owner  cannot  complain  of 
the  collection  and  discharge  of  surface  water 
unless  the  flow  is  greatly  increased  and  the 
damages  are  substantial.— Obe  v.  Pattat  (Iowa) 
903. 

I  119.  Under  Code  Supp.  1907,  §  1989a53, 
held,  that  plaintiff  was  not  entitled  to  enjoin 
the  discharge  of  surface  water  through  a  ditch 
on  defendant's  land.— Obe  v.  Pattat  (Iowa)  903. 

S  119.  A  landowner,  collecting  and  conveying 
surface  waters  from  nis  own  land,  must  use 
reasonable  means  to  avoid  unnecessary  injury 
to  the  land  of  others. — Howard  v.  Illinois  Cent. 
Ey.  Co.  (Minn.)  940. 

i  119.  The  liability  of  a  railroad  company 
for  diversion  of  surface  water  held  the  same  as 
that  of  individuals.— Howard  ▼.  Ulinois  Cent. 
Ry.  Co.  (Minn.)  946. 

§  119.  Where  a  drain  causes  surface  water 
negligently  collected  to  soak  through  sewer  con- 
nection, that  the  owner  of  the  sewer  failed 
to  tamp  the  earth  around  the  sewer  held  not 
contributory  negligence. — Helphand  v.  Independ- 
ent Telephone  Co.  of  Omaha  (Neb.)  111. 

§  119.    A'  lower  proprietor  held  to  have  no 

cause  of  complaint  where  the  upper  proprietor 
permitted  water  to  flow  in  a  natural  drain  as 
It  would  have  done  if  the  ditches  had  not  been 
constructed  by  him.- Flesner  t.  Steinbruck 
(Neb.)  1040. 

f  119.  An  upper  proprietor  accelerating  flow 
of  surface  water  through  a  natural  drain  onto 
lands  of  his  neighbor  held  not  liable  therefor. — 
Flesner  v.  Steinbruck  (Neb.)  1040. 

i  119.  Every  interference  by  one  landowner 
with  the  natural  drainage  to  the  injury  of  an- 
other's land  is  unreasonable  if  not  made  by  the 
interfering  owner  in. the  reasonable  use  of  his 
own  property. — Flesner  v.  Steinbruck  (Neb.) 
1040. 

8  120.  Evidence  held  to  show  obstruction  of 
a  drainage  ditch  through  construction  of  too 
small  tiling.— Walker  v.  Gorman  (Iowa)  393. 

{  126.  In  an  action  against  a  railroad  com- 
pany for  damages  from  diversion  of  surface 
waters,  mislcadmg  charge  held  not  cured  by 
another  given. — Howard  T.  Illinois  Cent.  Ry. 
Co.  (Minn.)  946. 


'VI. 


APPROPRIATION  AND  PRE- 
SCRIPTION. 


§  138.  Appropriation  by  one  riparian  owner 
of  a  certain  number  of  inches  from  a  stream 
for  20  years  without  injury  to  another  own- 
er's riparian  rights  was  not  an  adverse  user 
as  to  such  other  owner. — Hedwater  Laud  & 
Canal  Co.  v.  Jones  (S.  D.)  85. 

VH.  OOM'VEYAMCES  ANB   GON. 
TRACTS. 

I  156.  Where  owner  conveyed  a  part  of  a  lot 
under  which  there  was  a  drain,  warranting 
against  incumbrances,  he  could  not  compel  the 
grantee  to  permit  a  drain  over  his  land  for  the 
storm  waters  of  the  balance  of  the  lot  not  con- 
veyed.—Brown  V.  Fuller  (Mich.)  621. 


f  156.  Under  a  contract  granting  wator 
rights,  defendant  lield  entitled  to  cut  plaintiff's 
ditch  in  order  to  take  the  water  granted. — Red- 
water  Land  &  Oanal  Co.  t.  Jones  (S.  D.)  85. 

I  15C.  Where  defendant  was  entitled  to  take 
water  from  plaintiff's  ditch  for  irrigating  pur- 
poses, it  was  immaterial  at  what  point  defend- 
ant chose  to  divert  the  water,  though,  if  be 
selected  one  point,  he  could  not  thereafter 
select  another.— Redwater  Land  &  Canal  Co. 
V.  Jones  (S.  D.)  85. 

8  158.  Landlord  granting  the  use  of  appur- 
tenant water  privilege  covenants  not  to  in- 
terfere with  a  tenant's  enjoyment  of  it  pending 
the  lease.— North  Platte  Land  &  Water  Co.  v. 
Amett  (Neb.)  752. 

S  ISSV^.  Landlord  held  liable  to  a  tenant  for 
resulting  damages  on  failing  to  allow  water  to 
flow  into  the  lateral  extending  to  the  leased 
land.— North  Platte  Land  &  Water  Co.  v.  Ar- 
nett  (Neb.)  752. 

t  158^.    An  injunction  held  to  be  to  restrain 

defendant  from  building  a  cofferdam  and  in- 
closing a  waste  gate,  under  a  certain  contract 
of  conveyance. — Colt  v.  Paulson  (Wis.)  55. 

{  158%.  In  injunction  proceedings  to  re- 
strain deiendant  from  closing  a  waste  gate  and 
building  a  cofferdam,  evidence  as  to  surrounding 
circumstances  at  the  time  of  a  grant  of  certain 
water  rights  to  defendant  htid  admissible. — Colt 
V.  Paulson  (Wis.)  55. 

Vm.   ARTIFICIAZ.  PONDS,  RESER- 
VOIRS, AND  CHANNEI.S,  DAMS, 
AND   FI.OWAOE. 

{  177.  Landowner  held  entitled  to  restrain 
the  erection  of  a  dam  and  the  digging  of  a  ditch, 
casting  surface  water  on  his  lands. — Nelson  v. 
Wirthele  (Neb.)  257. 

§  179.  In  an  action  for  injuries  from  over- 
flow caused  by  defective  construction  of  a 
bridge,  evidence  held  to  warrant  the  direc- 
tion of  a  verdict  for  defendant. — Falkenstem  v. 
Town  of  Greenfield  (Wis.)  61. 

8  179.  Under  St.  1898,  f  3180,  a  petition 
for  equitable  relief  against  damage  to  land  from 
overflow  caused  by  a  dam  held  not  insufficient, 
t)ecause  failing  to  allege  that  the  damage  was 
irreparable. — St.  Croix  Consol.  Copper  Co.  v. 
Musser-Sauntry  Land,  Logging  &  M^.  Co. 
(Wis.)  102. 

{  179.  Under  St.  1898,  {  3180,  a  petition  for 
injuries  to  land  from  overflow,  which  fails  to 
allege  ownership  of  the  land  damaged,  except 
by  inference,  is  sufficient  on  demurrer. — St 
Croix  Consol.  Copper  Co.  y.  Mussei^Sauntry 
Land,   Logging   &   Mfg.    Co.   (Wis.)   102. 

8  179.  The  allegation  of  a  petition,  under 
St.  1898,  8  3180,  for  injuries  to  land  by  ovei^ 
flow,  held  a  sufficient  allegation  of  ownei^ 
ship  of  the  land  damaged,  by  inference.— St 
Croix  Consol.  Copper  Co.  t.  Musser-Saunliy 
Land,  Logging  &  Mfg.  Co.  (Wis.)  102. 

WAYS. 

As  bonndaiies,  see  Boundaries,  i  20. 
Public  ways,   see   Highways ;    Municipal   Cor- 
porations, 88  654-706. 

WEAPONS. 

Evidence  of  experiments,  see  Eividence,  |  ISO. 

8  18.  In  an  action  for  shooting  plaintiff,  a 
guide,  by  mistake  for  a  deer,  evidence  that 
plaintiff  made  his  appearauce  sooner  than  was 
to  be  expected  held  properly  excluded. — Harper 
V.  Holcomb  (Wis.)  ll'K 

8  18.  In  an  action  for  injuries  to  plaintiff  by 
being  shot  by  mistake,  evidence  htld  to  estab- 
lish defendant's  negligence  as  a  matter  of  law. 
—Harper  v.  Holcomb  (Wis.)  1128. 
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§  18.  An  instruction  requiring  a  person  hunt- 
ing in  the  woods,  to  use  the  highest  degree  of 
care  not  to  shoot  another,  held  erroneous. — 
Harper  v.  Holcomb  (Wis.)  1128. 

S  18.  Evidence  of  plaintiff's  contributory  neg- 
ligence, when  he  was  shot  by  defendant  by  mi5> 
take  for  a  deer,  held  for  the  jury.— Harper  v. 
Holcomb  (Wis.)  1128. 

WIDOWS. 

Dower,  see  Dower. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution;    Executors  and 

Administrators. 
Court  of  probate,  see  Courts,  i  202. 
Equitable  conversion  by  directions  in  will,  see 

Conversion,  §  15. 
I^egacy  and  succession  taxes,  see  Taxation,  {{ 

8.'59-879. 
Secondary  evidence,  see  Evidence,  S  158. 

n.  TESTABOBNTART  CAPACITY. 

Privileged    communications    to   physicians,    see 
Witnesses,  {  211. 

m.   CONTRACTS  TO  DEVISE  OR  RE- 
QUEATH. 

I  58.  A  contract  between  an  owner  of  prop- 
erty and  the  child  of  another  person  to  give  him 
all  the  property  on  the  death  of  the  owner  held 
valid.— Stiles  v.  Beed  (Iowa)  376. 

i  58.  The  proof  of  a  parol  contract  to  de- 
vise lan(}  must  be  clear  and  convincing.— Stiles 
V.  Beed  (Iowa)  376. 

i  58.  Evidence,  in  an  action  to  establish  a 
claim  to  an  intestate's  proijerty  under  a  con- 
tract, held  sufficient  to  establish  the  contract. — 
Stiles  V.  Beed  (Iowa)  376. 

i  58.  A  mere  intention  of  the  owner  of  land 
to  leave  it  to  another  would  not  constitute  an 
agreement  to  devise,  unless  supported  by  a  val- 
uable consideration.— Kelly  v.  Kelly  (Iowa)  380. 

8  63.  An  agreement  between  the  owner  of 
property  and  a  child  held  not  to  prevent  the 
(disposition  of  the  owner's  property  by  will. — 
Stiles  V.  Beed  (Iowa)  376. 

IV.  REQXnsiTES  AND   VAUDITY. 

(F)   Mistake.  Vndne  Influence,  and  Fraud. 

i  I'm.  Rule  stated  as  to  what  constitutes 
undue  influence  invalidating  a  will.— Brackey 
V.  Brackey  (Iowa)  370. 

J  1C6.  Collateral  facts  and  circumstances  re- 
lied on  to  prove  undue  influence  vitiating  a  will 
are  not  sufficient  if,  on  a  fair  \-iew  of  the  whole 
case,  they  are  equally  consistent  with  the  theory 
of  good  faith.— Brackey  v.  Brackey  (Iowa)  370. 

(G)  RcviMsatton  and  Revival. 

§  191.  Though  there  is  no  statute  on  the  sub- 
ject, hfl4,  in  view  of  Co<le,  §  3270,  notwithstand- 
ing section  3379,  that  the  common-law  rule  that 
marriage  of  a  woman  would  revoke  her  prior 
will  will  not  be  followed. — Hastings  v.  Day 
(Iowa)  134. 

V.  PRORATE.  ESTABLISHMENT. 
AND   ANNULMENT. 

(H)   Evidence. 

Privileged    communications    to   physicians,    see 

Witnesses,  f  211. 
Secondary  evidence,  see  Evidence.  §  158. 


I  303.  Where  one  witness  to  a  will  is  dead 
and  the  other  testifies  that  the  will  was  exe- 
cuted by  testatrix,  but  does  not  testify  as  to  her 
capacity,  such  fact  may  be  established  by  other 
witnesses  under  Comp.  St.  1900,  c.  23,  {  141.— 
In  ra  Normand's  Estate  (Neb.)  571. 

(I)   Bearing;  or  Trial. 

{  324.  In  a  will  contest,  evidence  held  in- 
suflicient  to  warrant  a  submission  to  the  jury 
of  the  question  of  undue  influence.— Brackey  v. 
Brackey  (Iowa)  370. 

{  331.  In  a  will  contest  an  instruction  held 
erroneous  when  not  sustained  by  the  evidence. 
—In  re  Gray's  Estate  (Neb.)  746. 

(K)  Review. 

I  359.  Under  St.  1898.  $  4031,  as  amended 
by  Laws  1907,  c.  593,  held,  that  a  petitioner 
ina  probate  proceeding  was  not  a  "person  ag- 
grieved" by  judgment  therein,  and  had  no  ap- 
pealable interest.— In  re  Powers'  Will  (Wis.) 
§88. 

I  377.  On  appeal  to  the  district  court  of  a 
ivill  contest,  contestants  held  not  entitled  to 
judgment  upon  the  pleadings  for  want  of  a 
reply  to  objections  filed  in  the  county  court. — In 
re  Normand's  Eistate  (Neb.)  571. 

-VI.  CONSTRUCTION. 

(A)  General  Rnles. 

S  441.  The  circumstances  as  to  decedent's 
property  may  be  taken  into  account  in  arriving 
at  the  proper  construction  of  the  will. — Ironside 
v.  Ironside  (Iowa)  414. 

§  448.  The  avoidance  of  intestacy  as  to  a 
part  of  decedent's  estate  is  an  object  to  be 
borne  in  mind  in  construing  the  will. — Ironside 
V.   Ironside  (Iowa)  414. 

{  457.  Rule  as  to  construction  of  technical 
legal  expressions  in  will  stated.— Ironside  v. 
Ironside    (Iowa)   414. 

i  470.  A  statement  in  a  will  in  disparage- 
ment of  testator's  title  must  be  construed  with 
reference  to  the  whole  will.— Tyler  v.  Wright 
(Mich.)  205. 

{  472.  The  inclusion  of  distinct  testamentary 
provisions  in  the  same  clause  of  the  will  held 
not  to  affect  the  construction  of  the  will. — Iron- 
side V.  Ironside  (Iowa)  414. 

(B)    De«lKnatlon  of  Devisees  and  I>esa- 
tees  and  Their  Respective  Shares. 

i  499.  A  will  held  to  convey  no  interest  to  a 
son  of  testator's  brother  of  the  half  blood  who 
had  died  prior  to  its  execution. — Anderson  v. 
Wilson  (Iowa)  1070. 

(C)   Survivorship.  Representation,  and 
Substitution. 

§  538.  The  general  rule  is  th&t  the  period  of 
time  to  which  survivorship  relates  depends  up- 
on the  intent  of  testator. — In  re  WiUits'  li- 
tate  (Neb.)  737. 

S  545.  Application  stated  of  rule  that  words 
of  limitation  in  a  will  should  be  applied  to  the 
death  of  the  first  taker  without  issue  during  the 
life  of  testator.— In  re  Willitts"  Estate  (Neb.) 
757. 

§  547.  A  will  construed  and  held  not  to  give 
to  testator's  grandson  any  interest  in  one-half 
of  the  estate  given  to  another  grandson  who 
attained  his  majority  and  subsequently  died. — 
In  re  Willits'  Estate  (Neb.)  757. 

(E)   Nature  of  Batates  and  Interests  Cre- 
ated. 

§  600.  Will  construed  and  held  to  vest  in 
testator's  widow  a  life  estate  only,  remainder 
to  his  children,  other  than  S.,  living  at  the  date 
of  the  widow's  death.— KierulS  v.  Harlan 
(low*)  780. 
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§  616.  A  devise  and  beqneat  to  testator's 
widow  of  the  residue  of  his  estate  with  power 
of  disposition  held  to  create  a  fee-simple,  and 
not  merely  a  life,  estate. — ^Ironside  t.  Ironside 
(Iowa)  414. 

i  616.  Where  an  absolute  right  to  use  and 
dispose  of  property  is  given  to  the  wife,  she 
takes  a  fee,  although  there  is  a  subse^nent  pro- 
vision that  the  property  not  thus  disposed  of 
during  her  life  shall  be  distributed  to  others. — 
Ironside  v.  Ironside  (Iowa)  414. 

VII.   RIGHTS  ANB  UABIUTIES  OF 
DEVISEES   AND   IiEGATEES. 

(B)  Spedfle,   Demonstrative,    and    General 

DeTlaes  and  Beqneata. 

I  751.  At  common  law  all  devises  of  realty 
were  considered  specific  devises. — Wilts  v.  Wilts 
(Iowa)  906. 

I  751.  A  devise  of  land  to  testator's  wife 
held  not  a  specific  devise,  so  she  was  not  en- 
titled to  have  it  exonerated  from  a  mortgage 
thereon  by  resort  to  the  other  realty. — Wilts  v. 
Wilts  (Iowa)  006. 

§  75.?.  The  essentials  of  a  specific  testamen- 
tary gift  stated.— Wilts  v.  W^ilts  (Iowa)  906. 

(D)  Election. 

§  782.  Provisions  in  a  will  inconsistent  with 
dower  are  not  sufficient  in  themselves  to  bar  the 
widow's  right.— KierulfE  v.  Harlan  (Iowa)  789. 

i  792.  Widow's  right  to  her  distributive 
share  of  her  deceased  husband's  estate  held  not 
barred  by  the  provisions  of  his  will  under  Code, 
S  3376.— KieruIflE  v.  Harlan  (Iowa)  789. 

(G)  Debts   of  Testator  and   Inenmbrances 
on  Property. 

§  840.  The  right  of  a  devisee  of  specifically 
devised  realty  to  have  It  exonerated  from  a 
mortgage  thereon  stated. — Wilts  v.  Wilts  (Iowa) 
906. 

WIRES. 

Of  electric  light  or  power  companies,  see  Elec- 
tricity. 

WITHDRAWAL 

Of  actiop,  see  Dismissal  and  Nonsait,  |{  29,  30. 
Of  petitioners  for  local  option  election,  see  In- 
toxicating Liquors,  g  32. 

WITNESSES. 

See'  Affidavits ;    Depositions  ;    Evidence. 

Attesting  witness  to  will,  see  Wills,  {  303. 

Experts,  see  Criminal  Law,  gi  479-486;  Evi- 
dence, §§  508-525,   539-543.  548-555,  570. 

Opinions,  see  Criminal  Law,  H  459-4S6;  Evi- 
dence, II  471-570. 

Bight  of  accused  to  confront  witnesses,  see 
Criminal  Law,  §  662. 

II.   COMPETENCT. 

Of  expert  witnesses,  see  Evidence,  |§  539-543. 

(A)  Capaeltr    and    Q,naItfloatlons    in    Gen> 
eral. 

i  62.  A  wife  of  a  defendant  who  has  only  a 
representative  or  nominal  interest  in  the  ac- 
tion held  a  competent  witness  for  another  de- 
fendant—Robinson v.  McGinnis  (Wis.)  473. 

§  67.  Under  certain  circumstances,  an  attor- 
ney held  justifiable  in  testifying  in  a  case  con- 
ducted by  him.— In  re  Normand's  Estate  (Neb.) 
571. 

(C)  Testimonr  of   Parties   or  Persons   In- 

terested,, for  or  aKiinst  Representa- 
ti-ves.  Survivors,  or  Successors  in  Ti- 
tle or  Interest  of  Persons  Deceased 
or  Incompetent. 

S  138.  Under  St.  1898.  {  40C9.  the  testi- 
mony   of    a   certain   person   present    and    con- 


structively participating  in  a  conversation  or 
transaction  with  a  decedent  held  incompetent— 
Holway  v.  Sanborn  (Wis.)  ^. 

{  139.    In  claim  and  delivery,  a  codefeadant 

held  incompetent  under  Code  Civ.  Proc.  {  4S6. 
to  testify  as  to  a  transaction  with  the  deceased 
husband  of  defendant.— Chapman  v.  Greene  (S. 
D.)  30. 

{  141.  A  witness  of  a  contract  between  an 
intestate  and  a  child,  by  which  the  latter  was 
to  receive  the  intestate's  property  at  bis  death, 
held  not  disqualified  by  Code,  |  4604.— Stiles 
V.  Beed  (Iowa)  376. 

i  141.  "Otherwise"  and  "derives"  as  used 
in  Code.  S  4004,  defined  and  the  statute  held 
not  to  disqualify  an  agent  as  a  witness.— Stiles 
V.  Beed  (Iowa)  376. 

f  158.  Code  CSv.  Proc.  {  486.  subd.  2.  held 
required  to  be  strictly  construed  so  as  not  to 
apply  to  any  person  or  testimony  not  clearly 
within  its  provisions. — Chapman  v,  Greene 
(S.  D.)  30. 

§  159.  Conversation  between  an  administra- 
tor of  his  father's  estate  and  his  father  on  the 
subject  of  the  allowance  of  certain  claims  held 
not  to  fall  within  the  prohibition  of  Code,  S 
4004.— In  re  Baumover's  Estate  (Iowa)  817. 

{  166.  Under  Comp.  Laws,  g  10,212,  a  sur- 
viving partner  suing  for  a  settlement  of  part- 
nership affairs  may  not  testify  as  to  matters 
equally  within  the  knowledge  of  the  deceased 
partner.— Abbott  v.  Jones  (Mich.)  315. 

i  106.  Under  Comp.  Laws,  §  10,212.  the  wife 
of  a  surviving  partner  suing  for  a  settlement 
of  partnership  affairs  may  not  when  directlj'  in- 
terested in  the  subject-matter  testify  as  to  mat- 
ters equally  within  the  knowledge  of  the  de- 
ceased partner.— Abbott  v.  Jones  (Mich.)  31i 

(D)  ConHdentlal  Relations  and  Prlvlleccd 
Communications. 

I  188.  The  privilege  secured  by  C:iomp.  Laws, 
i  10.213,  relating  to  commnnications  in  mari- 
tal confidence,  extends  to  evidence  in  criminal 
cases.— People  v.   Bowen  (Mich.)  706. 

i  190.  On  a  trial  for  tixoricide,  held,  that 
private  conversations  between  the  parties  were 
within  the  privilege  secured  bv  Corap.  Laws,  t 
10,213.— People  v.  Bowen  (Mich.)  706. 

{  191.  Letters  sent  by  a  wife  to  her  hnsband 
or  given  or  shown  to  him  by  her  are  privileged. 
—People  V.  Bowen  (Mich.)  706. 

f  191.  Letters  addressed  to  a  wife,  bnt  r»- 
ceived  and  read  by  her  husband  without  ber 
consent  are  not  privileged.— People  t.  Bowjen 
(Mich.)  706. 

_i  193.  Conversations  between  husband  and 
wife  in  the  jiresence  of  third  parties  are  not 
within  the  privilege  secured  by  Comp.  Laws,  { 
10,213.— People  v.  Bowen  (Mich.)  70«. 

i  195.  The  privilege  secured  b^  Comp.  Laws. 
§  10.213,  relating^  to  communications  in  marital 
confidence,  survives  separation  and  death.— 
People  y.  Bowen  (Mich.)  706. 

i  209.  Physicians  held  incompetent  to  testi- 
fy to  matters  concerning  plaintiff's  condition  in 
the  absence  of  a  waiver  of  plaintifTs  privilege, 
under  Code,  {  4608.— Woods  v.  Incorporated 
Town  of  Lisbon  (Iowa)  372. 

{  210.  To  prevent  a  physician  from  testify- 
ing under  St  1898,  {  4075.  the  facts  testified 
to  must  have  been  learned  by  the  physician 
while  attending  a  patient  in  his  professional  ca- 
pacity.—Smits  V.  State  (Wis.)  625. 

;  211.  Code  Civ.  Proc  f  33,%  held  not  to  pre- 
vent a  physician  from  testifying  on  a  contest  of 
a  will  as  to  the  mental  condition  of  testatrix.— 
In  re  Gray's  Estate  (Nob.)  746. 
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S  216.    In  an  adultery  case,  testimony  of  a 


privileged 

S  217.  Defendant,  in  a  criminal  prosecution, 
cannot  claim  tliat  communications  made  by  the 
prosecuting  witness  to  the  county  attorney  are 
privileged  as  to  her,  as  she  was  not  a  party  to 
.the  communication. — State  v.  Lieek  (Iowa)  1082. 

i  219.  A  patient  may  waive  her  right  to  ob- 
ject to  the  testimony  of  physicians  who  had 
treated  her  as  to  matters  ascertained  by  Ihem 
in  the  course  of  treatment.— Woods  v.  Incor- 
porated Town  of  Lisbon  (Iowa)  372. 

I  219.  Plaintiff  by  her  own  testimony  held 
to  have  waived  her  right  to  object  to  the  testi- 
mony of  her  physicians  with  reference  to  the 
same  matter.— Woods  y.  Incorporated  Town  of 
LUbon  (Iowa)  372. 

§  222.  It  will  be  presumed  that  private  com- 
munications between  husband  and  wife  are 
within  the  privilege  secured  by  Comp.  Laws,  § 
10,213,  until  the  contrary  appears.— People  v. 
Bowen  (Mich.)  706. 

m.  EXAMIKATIOH. 

Of  expert  witnesses,  see  Criminal  Law,  i§  484- 

486;    Evidence,  §|  548-555. 
Review  of  rulings,  see  Appeal  and  Error,  §  971. 

(A)  Talclns  Teatlmonr  In  General. 

(  236.'  Relevant  testimony  in  response  to  a 
question  which  is  objectionable  as  too  jreneral 
is  not  prejudicial.— Billmeyer  v.  Queen  Mfg.  Co. 
(Iowa)  115. 

§  243.  Court  lield  to  have  acted  within  its 
discretion  in  allowing  the  asking  of  leading 
questions  of  complainant,  in  bastardy.— State 
V.  Brandner  (N.  D.)  941. 

§  244.  Under  the  circumstances  held  that  a 
young  child  could  be  asked  leading  questions 
when  testifying  in  a  rape  case.- Smits  v.  State 
(Wis.)  525 

§  247.  The  court  has  a  discretion  as  to  the 
fotm  of  answers  of  witnesses  testifying  as  to 
damages. — Larson  v.  Welwter  County  (Iowa) 
165. 

$  248.  Answer  of  a  witness  as  to  damages 
caused  by  a  drainage  ditch  held  admissible. — 
Larson  v.  Webster  County  (Iowa)  165. 

I  251.  A  witness  should  ordinarily  be  per- 
mitted to  state  the  circumstances  which  called 
hist  attention  to  the  fact  about  which  be  testifies. 
—Brown  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  265. 

(B)    Crosa-Bxaulnation  anA  Re-Examlna- 
tlon. 

I  268.  On  a  counterclaim  for  damages  for 
wrongful  attachment,  held  error  to  exclude 
question  on  cross-examination  of  defendant  as 
to  how  much  rent  he  was  to  receive  from  the 
property  seized. — Massena  Savings  Bank  v.  Gar- 
side  (Iowa)  918. 

i  269.  A  letter  offered  in  evidence  as  part  of 
a  cross-examination  held  proi)erIy  rejected  as 
not  pertinent  to  any  evidence  introduced, — 
Zenor  v.  Smith  (Iowa)  382. 

S  273.  Rule  as  to  scope  of  cross-examina- 
tion of  person  charged  with  fraud  held  not  to 
apply  to  a  confederate  of  defendant  testifying 
as  a  witness  for  plaintiff.— Kerr  v.  Melum  (S. 
D.)  83. 

i  273.  Refusal  of  the  trial  court  to  allow 
broad  scope  of  cross-examination  of  a  person 
charged  with  fraud  held  not  to  be  an  abuse 
of  its  discretion.— Kerr  t.  Melum  (S.   D.)  83. 

i  275.  Certain  questions  held  properly  ex- 
cluded, as  not  proper  cross-examination. — Har- 
per V.  Holcomb  (Wis.)  1128. 


8  277.  An  accused  person  testifying  in  his 
own  behalf  stands  upon  the  same  footing  as 
any  other  witness  as  to  cross-examination  con- 
cerning his  memory,  history,  motives,  or  mat- 
ters affecting  his  credibility. — State  v.  Branden- 
berger  (Iowa)  1065. 

I  277.  Cross-examination  of  one  accused  of 
murder  held  not  an  abuse  of  discretion. — State 
V.  Brandenberger  (Iowa)  1065. 

{  277.  Gross-examination  of  accused  as  to  bis 
knowledge  of  why  deceased  had  ill  feeling  to- 
ward him  held  proper.— People  t.  Burkbart 
(Mich.)  697. 

IV.  CREBIBIIiITT,  IMPEACHMENT, 
CONTRADICTION.   AND    COR- 
ROBORATION. 

Credibility  of  witnesses  as  question  for  jury, 

see  Trial,  {  140. 
Instructions  as  to  ciedibility,  see  Oriminal  Law, 

§  786. 

(A)  In  General. 

§  321.  Questions  on  redirect  examination  of 
a  witness  for  accused  held  improper  because  in 
the  nature  of  cross-examination. — State  v.  Beede 
(Iowa)  714. 

S  330.  It  is  within  the  discretion  of  the  coarl 
as  to  how  far  he  will  permit  examinatioa  of  a 
witness  to  elicit  an  admission  as  a  foundation 
for  impeachment. — Ward  v.  Meeds  (Minn.)  2; 
Tereau  v.  Same  (Minn.)  3. 

(D)  IncoBslatent    Statementa    by    'Wltneaa. 

i  379.  A  party  is  entitled  to  show  that  the 
adverse  party  testified  differently  on  a  former 
trial.— Bennett  t.  Wallace  (Mich.)  188. 

IS  379.  Evidence  of  contradictory  statements 
by  a  witness  held  competent  only  to  collateral- 
ly impeach  him.— Lepard  v.  Michigan  Cent.  R. 
Co.  (Mich.)  668. 

i  383.  A  party  should  net  be  permitted  to 
ask  a  witness  as  to  matters  entirely  immate- 
rial to  the  issue  for  the  purpose  of  laying  a 
foundation  for  impeachment,  and  with  a  view 
to  introducing  prejudicial  matters  into  the  case.  ' 
—Massena  Savings  Bank  t.  Gatside  (Iowa)  918. 

§  389.  A  witness  held  properly  impeached  by 
proof  of  a  contradictory  statement. — Anthony 
v.  Cass  County  Home  Telephone  Co.  (Mich.) 
659. 

(E)   Contradiction  and  Corroboration  of 
IVltneiia. 

Corroboration  of  testimony  of  female  in  prose- 
cution for  rape,  see  Rape,  {  54. 

I  402.  The  state  in  a  criminal  case  held  not 
bound  by  a  witness  called  by  it— State  T.  Beede 
(Iowa)  714. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 
Registration  as  voters,  see  Elections,  |  97. 
Right  to  vote,  see  Elections,  {  65. 

WORDS  AND  PHRASES. 

"Abutting."— Northern  Pac.  Ey.  Co.  v.  Douglas 

County  (Wis.)  246. 
"Accident.'"— Ludwig  v.  Preferred  Accident  Ins. 

Co.  of  New  York  (Minn.)  5. 
"Actionable  negligence.^' — Upp  v.  Darner  (Iowa) 

409. 
"Adjacent."— Northern  Pac.  Ry.  Co.  v.  Douglas 

County  (Wis.)  246. 
"Adjoining.  '-Northern  Pac.  Ry.  Co.  v.  Doug- 
las Count'^  (Wis.)  246. 
"Adultery."— State   v.    Rash   (S.  D.)  91. 
"Affected  by  the  improvement."— Northern  Pac. 

Rv.  Co.  V.  Douslaa  County  (Wis.)  246. 
"Affidavit."— Lanning  v.  Haases  (Neb.)  1008. 
"Belting,    shafting,    and    gearing." — Schweikert 

v.  John  R.  Davis  Lumber  Go.  (Wis.)  508. 


For  cases  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Indexes  ue  uuna  topic  and  section  ())  NUMBER 

Digitized  by  VjOOQIC 


Words  and  PhnMe* 


180  NORTHWESTERN  REPORTER 


1258 


•'Bill  of  interpleader."— JHchiean  OTrnst  Co.  v. 

McNamara  (Mich.)  653. 
"Boycott." — Baldwin  v.  B>scanaba  liqaor  Deal- 
era'  Ass'n  (Mich.)  214. 
"Broker."— Tnmer   t.  Cnimpton   &  Crumpton 

(N.  D.)  937. 
"Chastity."— Lysacker  v.  Bemidji  Pioneer  Pub. 

Co.  (Minn.)  850. 
"Chattel  mortgage."- Palmer  v.  Mutual  'Life  Ina. 

Co.  of  New  York  (Minn.)  250. 
"Collusion."- Wiemer  v.  Wiemer  (N.  D.)  1015. 
"Conclusive." — State  v.   Brandenberger  (Iowa) 

1065. 
"Connected  with  the  subject  of  the  action."— 

Wild  Rice  Lumber  Co.  t.  Benson  (Minn.)  1. 
"Construction." — Larson     v.     Webster    County 

(Iowa)  165. 
"Contiguous."— Northern  Pac.  Ry.  Co.  v.  Doug- 
las County  (Wis.)  246. 
"Credits."— Morril  v.  Bentley  (Iowa)  734. 
"Criminal  negligence."— Schultz  t.  State  (Neb.) 

972. 
"Cumulative  evidence."— State  v.  De  Marias  (S. 

D.)  782. 
"Current    and    Incidental    expenses." — Mitchell 

V.   City   of   St    Paul   (Minn.)   66. 
"Deadly  weapon."— Johnson  v.  State  (Neb.)  282. 
"Debt.'— Morril   v.    Bentley   (Iowa)   734. 
"Delivery."— Cassidy  v.  Holland  (S.  D.)  771. 
"Derived." — Ringstad  v.  Hanson  (Iowa)  145. 
"Derives."— Stiles  r.  Beed  (Iowa)  376. 
"Disposal." — Ironside  v.  Ironside  (Iowa)  414. 
"Dispose." — Ironside  v.  Ironside  (Iowa)  414. 
"Duly  licensed."— Smits  v.  State  (Wis.)  525. 
"Employes  upon  the  job."— McGowan  v.  Gate 

City  Malt  Co.  (Neb.)  965. 
"Equal  protection  of  the  laws."- State  v.  Farm- 
ers' &  Mechanics'  Savings  Bank  of  Minne- 
apolis (Minn.)   445. 
"Erroneous    transmission." — Larsen    v.    Postal 

Telegraph  Cable  Co.  (Iowa)  813. 
"Elstablishment."— Larson    v.    Webster    County 

(Iowa)  165. 
"Extortion."— In  re  Sherin  (S.  D.)  761. 
"Extreme  cruelty."— Mills  v.  Mills  (Neb.)  419; 

Myers  v.  Myers  (Neb.)  254. 
"Factor."- Turner  y.   Crumpton  &  Crumpton 

(N.  D.)  937. 
"Filing    with    the    clerk."— People    v.    Fisch 

(Mich.)  341. 
"Final  order."— Griswold  v.  Bardon  (Wis.)  952. 
"Fireproof." — Lane-Moore  Lumber  Co.  v.  City 

of  Storm  Lake  (Iowa)  924. 
"Fixtures."— Bowen  v.  Quigley  (Mich.)  690. 
"For  value  received."— Kuenzie  v.  Jansen  (Wis.) 

450. 
"Franchise."- State  v.  Farmers'  &  Mechanics' 

Savings  Bank   of  Minneapolis  (Minn.)  445. 
"From  and  after." — Arnold  v.  Board  of  Sup'rs 

of  Kossuth  County  (Iowa)  816. 
"Indeterminate  permit." — City  of  La  Croese  ▼. 

La  Crosse  Gas  &  Electric  Co.  (Wis.)  530. 
"In    the  hands  of   the   consignee."— Kuehn  ▼. 

Nero  (Wis.)  56. 
"Intimidation."— Baldwin   v.    Escanaba    liquor 

Dealers'  Ass'n  (Mich.)  214. 
"Leeal  title." — Hutchinson  v.  Olberding  (Iowa) 

139. 
"Market  value."— Carle  v.  Nelson   (Wis.)   467. 
"Matter  in  isene."- Leroy  v.  Collins  (Mich.)  6:^5. 
"Merchandise."— Bowen  v.  Quigley  (Mich.)  690. 
"Necessaries."— Clark  v.  Tenneson  (Wis.)  895. 
"Negligence."— Stokes  v.  Sac  City  (Iowa)  786; 

Denny  t.  Chicago,  B.  I.  &  P.  By,  Co.  (Iowa) 

363. 
"Occupation  tax."— Queen  City  Fire  Ins.  Co.  v. 

Basford  (S.  D.)  44. 
"Option."— Brittson  v.  Smith  (Mich.)  599. 
"Ordinary  tax."— Queen  CHty  Fire  Ins,  Co,  ▼. 

Basford  (S.  D.)  44. 
"Otberwise."— Stiles  v.  Beed   (Iowa)   376. 
"Part  payment."— Leonard  v.  Roth  (Mich.)  208. 
"Person  aggrieved." — In  re  Powers'  Will  (Wis.) 

888. 
"Pledge."— Palmer  v.  Mutual  life  Ins.  Co.  of 

New  York  (Minn.)  250. 


"Preference."— Kerr  t.  Melum  (8.  D.)  83. 
"Proceedings  of  board   of  supervisors."- Index 

Printing  Co.  v.  Board  of  Snp'n  of  Musca- 
tine County  (Iowa)  401. 
"Properly    guarded."— Stephenson    T.    Sheffield 

Brick  &  TUe  Co.  (Iowa)  586. 
"Qualified  electors."— Wagar  v.  Piendeville  (N. 

D.)  224. 
"Railway."— Swisher   v.    Interariwn    By.    Co. 

(Iowa)  404. 
"Rape."— State    v.    Rash    (S.    D.)    9L 
"Reasonable  doubt"- Johnson   v.   State   (Neb.) 

282. 
"Relation  badt."— Knapp  v.  Alexander  &  Ed- 
gar Lumber  Co.  (Wis.)  504. 
"Remainder." — Ironside  v.  Ironside  (Iowa)  414. 
"Represented."— Wiemer   v.    Wiemer    (N,   D.) 

1015. 
"Resident."— Wiar  v.   Wabash   R.   Co.   (Iowa) 

794;    White  ▼.  Slama  (Neb.)  978. 
"Retraxit."- McPherson  v.  Swift  (S.  D.)  7ea 
"Return."— Tate  v.  Biggs  (Neb.)  1053. 
"Roads  and  higl^ays." — In  re  Dulath  Terminal 

Ry.  Co.  (Minn.)  18. 
"Schedule    of   bills    allowed."— Index    Printing 

Co.  V.  Board  of  Sup'rs  of  Muscatine  County 

(Iowa)  401. 
"Securely    guarded    or    fenced."— Willette    v. 

Rhinelander  Paper  Co.  (Wis.)  853. 
"Self-supporting  iron  wall."— Lane-Moore  Lum- 
ber Co.  y.  City  of  Storm  Lake  (Iowa)  924. 
"Smokeless  coal.'*— State  v.  Chicago,  M.  &  St 

P.  Ry.  Co.  (Minn.)  545. 
"Specific  devise."— Wilts  v.  Wilts  (Iowa)  906. 
"Specific  gift."— Wilts  v.  Wilto  (Iowa)  90& 
"Substantial   rights."— Carle   v.   Nelson   (Wis.) 

467. 
"Supervise."- State  v,  Chicago,  M.  &  St  P.  Ry. 

Co.  (Iowa)  802. 
"Transient  merchant"— Town   of   Scranton  v. 

Henson  (Iowa)  1079. 
"Unchastity."— Lysacker    T,    Bemidji    Pioneer 

Pub.  Co.  (Minn.)  850. 
"Undue  influence."— Brackey  v.  Brackey  (Iowa) 

370. 
"Unreasonable   delay   in   delivery." — Larsen  v. 

PosUl  Telegraph  Cable  Co.  (Iowa)  813. 
"Voidable  marriage."— State  v.  Yoder  (Minn.)  10. 
"Windstorm." — Jordan   v.    Iowa   Mut.  Tornado 

Ins.  Co.  of  Des  Moines  (Iowa)  177. 
"Wrongful."— In  re  Sherin  (S.  D.)  761. 

WORK  AND  LABOR. 

See  Master  and  Servant 

Liens  on  real  property  for  work  and  materials, 
see  Mechanics'  Liens. 

Sharing  profits  as  compensation  for  services  as 
determining  existence  of  partnership,  see  Part- 
nership, §  9. 

I  4.  Facts  held  not  to  show  an  implied  con- 
tract through  receipt  of  benefits,  within  Civ. 
Oode,J  1218.— Fish  &  Hunter  Ca  v.  New  Eng- 
land Homestake  Co.  (S,  D.)  841. 

I  28.  A  finding  that  plowing  done  by  a  lessor 
of  a  farm  on  shares  was  a  gratuitous  service 
heJd  justified.— Haag  v.  Cooper  (Wis.)  882. 

{  30.  In  an  action  for  services,  evidence 
held  to  establish  a  prima  facie  case  requiring 
the  submission  of  the  issue  to  tiie  jury. — Mc- 
Cain V.  Smith  (Mich.)  342. 

WRITING. 

Best  and  secondary  evidence,  see  Evidence,  H 

158-171. 
Documentary   evidence,  see   Criminal   Law,   I 

442;    Evidence,  H  843-383. 
Necessity  and  sufficiency  to  constitute  contnct 

see  Contracts,  {  32;  Chattel  Mortgages.  }  i9. 
Necessity     and     sufficiency     under    statute    of 

frauds,  see  Frauds,  Statute  of. 
Necessity  of  written  selection  of  referee  under 

insurance  policy,  see  Insurance,  |  570. 
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Parol  or  otlier  extrinsic  evidence  affectins  writ- 
ings, see  Evidence,  §|  411-461. 

Production  and  inspection  l)efore  trial,  see  Dis- 
covery, (  97. 

WRITS. 

See  Process. 

Particular  leritt. 
See   Habeas  Corpus:    Mandamus;    Ne  Bzeat; 

Prohibition;    Quo  Warranto;    Replevin. 
Of  assistance  against  insane  person,  see  Insane 

Persons,  §  94.  ' 
Of  certiorari,  see  Certiorari. 

WRITTEN  INSTRUMENTS. 

Best  and  secondary  evidence,  see  Criminal  Law, 
i  402;  Evidence,  11  158-171. 

Cancellation,  see  Cancellation  of  Instruments. 

Competency  as  admissions  in  general,  see  Evi- 
dence, f  215. 

Delivery  as  escrow,  see  Escrows. 

Documentary  evidence,  see  Criminal  Law,  | 
442;   E)vidence,  §i  343-383. 

Estoppel  by  deeds  and  other  instruments,  see 
Ebtoppel,  |§  14-39. 


Parol  or  other  extriude  evidence,  lee  Bvidene^ 

1$  411-461. 
Becordint;,  see  Records. 

Reformation,  gee  Reformatioii  of  InstmmentiL 
Requisites  and  sufficiency  to  satisfy  statate  of 

frauds,  see  Frauds,  Statute  of,  ||  lOS-113. 

PorNosIor  cla««e*  of  inttrumenU. 

See  Assignments  for  Benefit  of  Creditors; 
Chattel  Mortgages;  Compromise  and  Settle- 
ment; Indictment  and  Information;  Mort- 
gages;   Subscriptions;    Wills. 

Checks,  see  Banlcs  and  Banking,  f  140. 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 

Patents  for  public  lands,  see  Public  Lands,  i 
114. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  {§  374-378. 

WRONGFUL  DEATH. 

See  Death,  U  49-104. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant. 
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